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In Vol. 6, Index, under the head of Foreign 11.ttachment, there should be a refer
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CASES 

IN THE 

SUPREME JUDICIAL COURT 

FOR 

THE COUNTY OF KENNEBEC, JUNE TERM, 1830. 

JUDKINS w al. vs. EARL w al. 

Where one conveyed "four clapboard machines and two shingle machines," then 
being in a certain place in the town of L. "and likewise the patent right for L. 
and J .-during the term of the patent, which is fourteen years from Sept. 3, 1813" 
.-:this was held to be a conveyance of a patent right to use both the clapboard 

and the shingle machines. 

And the vendor, having no such patent right to the clapboard machine, was held 

liable to refund to the vendee so much of the consideration money as he had 

paid him therefor. 

Tms was an action of assumpsit on a written contract, signed by 
the defendants, Sept. 2, 1818, and expressed in these terms:-" This 
may certify that we the subscribers have this day sold to Messrs. 
John iy Daniel Judkins, four clapboard machines and two shingle 
machines, and all their apparatus thereunto belonging, water wheel 
and drums, in Messrs. Dwight iy John Stone's building in Liver

more, on .Jl.ndroscoggin river; and likewise the patent right for Liv
ermore and Jay, all that is east of the .Jl.ndroscoggin river, and the 
town of Dixfield in the county of Oxford; in consideration of nine 
hundred dollars paid in notes for clapboards ; we sell all the above 

2 
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machinery and right for the above towns, to mak~, use, and vend to 
others to use, during the term of the patent, which is fourteen year~ 
from the third day of Sept. 1813; provided the above named John 
iy Daniel pay or cause to be paid two ;iotes for clapboards which they 
have signed this day to be paid in Hallowell, to the amount of nine 
hundred dollars," &c. In the declaration a promise of the defen

dants was alleged, by this writing, that there was a patent right for 
the clapboard, as well as for the shingle machine 1 and a breach was 
stated in the fact that there was no such patent right for the former, 

though there was one for the latter. 
At the trial before Weston J. he ruled that the writing ought to 

be construed as an undertaking to convey a patent right for both 
kinds of machines. And it was prove.cl that the defendants had no 
patent for the clapboard machine, unless the patent for the shingle 
machine could be so applied. 

The defendants proved that soon after the sale, by reason of the 
new and improved invention of a circular saw, the machines for saw
ing clapboards were so far superseded as to become of very little 
value ; and were never imitated in the territory described in the con
tract; but that the plaintiffs always had the exclusive use and en

joyment of them. 
The plaintiffs proved that on calculating the value of the machines 

and the value of the patent right for the shingle machine, the latter 
would amount to about 4 7 5 dollars ; leaving the residue as paid for 
the purchase of a patent for the clapboard machine. 

Hereupon the counsel for the defendants contended that to ascer
tain the damages, the jury ought to fi.1d how much the plaintiffs 
would have been benefitted had there been a patent for the clap
board machine, more than they had been by the purchafle without a 
patent; and to award this difference alone, as the plaintiffs' dama
ges ; and that to entitle them to the consideration actually paid, the 
clapboard machines should have been returned. But the judge in
structed the jury to find in damages for the plaintiffs to the amount 
of such part of the original consideration as was paid for the suppos
ed patent ri_;ht for the clapboard machine; which they accordingly 
did. And the verdict was taken subject to the opinion of the court 
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upon the correctness of these opinions of the judge who sat in the 

trial. 

.IJ.llen, for the defend:mts, contended that by the language of the 

contract only one patent right was intended to be conveyed. The 
singular number being employed, and the date of the patent being 
given, no reasonable man could mistake the intention of granting 

one right, to be applied, so far as it was applicable, to both the kinds 
of machine sold. This construction satisfies the words of the con
tract ; and avoids the necessity of presuming that the party fraudu

lently undertook to sell what he knew he did not own. 
As t::> the damages, the rule ought to be the same which should 

be applied to the plaintiffs had they been sued for a violation of the 
patent right,-viz. the damages actually sustained. Here the plain
tiffs had the benefit of any enhanced value of the right ; and they 
alone ought to bear the loss occasioned by its diminutiOJI. But what
ever may be the rule, the machines themselves should have been re

turned, before any damages can be claimed. Chitty on Contr. 137; 
Conner v. Henderson, 15 Mass. 319; 2 Stark. Ev. 604; 5 East. 
449 ; 1 Taunt. 566; 3 Stark. Rep. 32; Kimball v. Cunningham, 
4 Mass. 502. 

R. Williams, for the plaintiffs. 

PARRIS J. delivered the opinion of the Court. 

We are first called upon to give a construction to the written con
tract. The defendants conveyed "four clapboard machines and 

two shingle machines and all their apparatus thereunto belonging, 
water wheel and drums in Messrs. Dwight and John Stone's build

ings in Livermore, on Androscoggin river, and likewise the patent 
right for Livermore and Jay, all that is east of the Androscoggin 
river, and the town of Dixfield." 

By this instrument we think it is manifest that the defendants 
undertook and intended to convey, and the plaintiffs supposed they 
purchased, not only the clapboard and shingle machines in Stone's 
building, and the right to use them, of which the def end ants pro

fessed to have a patent ; but also the exclusive right to use similar 
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machines within the territory described in said contract~ The words 
"patent right" must refer to some invention or improvement of which 
the venders were, or professed to be, the proprietors, and we per
ceive nothing in the contract to which such invention or im
provement could be applicable, except clapboard and shingle ma
chines. 

The obvious meaning is the right, secured by patent, to construct, 
use, and vend to others to be used, machines of the description 

specified, within the towns of Livermore, &c. The argument of 
the defendants' counsel, that the machines were to be used in con
junction, in the same mill, appiies, perhaps, with some force to the 
machines actually sold, but it is not perceived that it can affect the 

right to construct and use other similar machines in other situations. 
That the sale and purchase of such a right was contemplated by the 
parties, is manifest from the language of the contract. It cannot be 
presumed that the machines in Stone's mill were to be removed to 
Jay or Dixfield, and that the right, mentioned in the written con
tract, extended no further than to use these particular machines, 

The next question is as to the rule of damages. The counsel 
for the defendants contend that the jury should have found how 
much the plaintiffs would have been benefitted in case there had 
been a patent right for the clapboard machine, more than they were 
by the purchase of said machine without a patent, and that this sum 
ought to be the measure of damages. The error here .is in consider
ing the term "patent right" as applying exclusively to the particular 
machines sold, and not giving it that enlarged construction to which 
it is fairly entitled, and which the parties undoubtedly intended, viz. 

the right to construct and use similar machines within the territory 
described. 

When a patentee makes sale of a machine, for use, constructed 
according to his patent, we are _not aware that it is usual for him 
formally to convey the right to use such machine. The sale would 
perhaps be considered as carrying with it the right to use the par
ticular article sold, without any formal stipulation to that effect; the 
right to use being incident to the machine. 

The defendants conveyed to the plaintiffs four clapboard machines 
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and two shingle machines ; that conveyance has not been repudiated 
by the plaintiffs ; they still hold the property, and, for aught that ap
pears in the case, are content with the execution of the contract thus 
far. In the same instrument, the defendants pretend to convey the 
patent right exclusively to make, use, and vend to others to use 
certain machines, the exclusive right to make and use which is not 
in the defendants. 

It is manifest, therefore, that nothing passed by the conveyance, 
and that in such cases the rule of damages is the consideration paid. 

But the defendants contend that, to entitle the plaintiffs to that 
rule of damages, they ought to have returned the machines which 
they received of the defendants instead of retaining them as they 
did. Such unquestionably would be the law if this action were 
founded upon a breach of the contract in relation to the machines. 
The case of Conner v. Henderson, and the other authorities cited 

in defence, would be applicable to such a case.-But in the case 
before us, nothing passed, and of course the plaintiffs have nothing to 
return. They contracted with the defendants for the exclusive legal 
right to make, use, and vend certain machines ;-they paid a fair 
consideration for that right ; and the jury have found that the de
fendants had no such exclusive right, and of course, could convey 
none. We are clearly of opinion that the jury were properly in., 
structed, and that there must be judgment on the verdict. 
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BAMFORD vs. MELVIN, 

The• offices of justice of the peace, and of sheriff, deputy sheriff, or coroner, are 
not compatible with each other. 

Therefore a deputy sheriff, holding a commission of the peace, and extending an 

execution on real estate, cannot lawfully administer the oath to the appraisers. 

Where the officer, in his return of the extent of an execution, states that the ap• 
praisement was made under oath, but does not refer to the certificate of the 
magistrate; the court, in an action between other persons touching the title 
acquired by the extent, will not look beyond the officer's return to take judicial 
notice of any defect in the administration of the oath, though appar~t on the 
face of the magistrate's certificate indorsed on the exPcution. 

Tms was an action of the case against the defendant as a depu
ty sheriff of this county, for violation of his duty in relation to the 
extent of an execution in favor of the plaintiff against one Love
joy-first, in falsely returning that he had caused the appraisers to 
be sworn, whereas they were not sworn ; and secondly in not caus
ing them to be sworn. 

It was admitted, at the trial before Weston J., that the plaintiff 
had caused the land to be attached on the original writ in her suit ; 
that within thirty days after judgment, which was recovered in 
.!lpril 1822, the execution had been duly delivered to the defend
ant for service ; that after the attachment, and before judgment, 
the debtor had mortgaged the land to R. Williams, Esq. who de
manded the same of the plaintiff, claiming to hold it against her ; 

that LMejoy had died insolvent; and that in making the extent, 
the defendant, holding a commission as justice of the peace, had 
himself administered the oath to the appraisers. The execution 
and extent being made part of the case, it appeared that the ad

ministration of the oath was certified on the back of the execution, 

in common form ; and that the officer's return stated that the ap
praisement was under oath, without referring to the certificate as 
part of his return. 

Upon these facts the judge directed a nonsuit, subject to the 
opinion of the court. 
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Emmons, for the plaintiff, argued that the extent was void. 
The acquisition of title by extent depends wholly on positive enact
ments, each of which must be strictly pursued. One of these is, 
that the appraisers be duly sworn. The person administering the 
oath must be authorized, by common law, or by statute. But we 
have no statute authorizing the defendant to administer oaths in 
cases like the present. Nor could he derive such power from his 

commission of justice of the peace ; for he was legally disqualified 
to act irr this office, by simultaneously holding and subsequently 
continuing to act under his commission of deputy sheriff. This is 
the doctrine of the common law ;-1 Bl. Com; 344; 3 Bae . .llbr. 

737 ;-and of the Constitution of Maine. 3 Greenl. 484. In this 
view of the point, it is not material to inquire whether the adminis
tration of oaths is a judicial or a ministerial act ; the power in eith
er case being wanting. 

Nor can the objection that the certificate of the oath is no part 

of the return, and therefore not judicially before the court, be sus
tained ; because here the whole proceedings under the execution 
are made part of the case, and must all be taken together. Thus. 
it is apparent that what is meant by " appraised upon oath" in the 
officer's return, is, that the oath was administered by the officer 
himself; and this being merely void, the appraisers were not sworn~ 
and the action is maintained. 

Sprague, for the defendant, in reply to the argument drawn from 
the Constitution of Maine, art. 3, sec. I, 2, distributing the powers 
of the government, and inhibiting persons, belonging to one depart~ 
ment, from exercising any of the powers properly belonging to' 

another, conceded that the defendant belonged to the executive· 

department, but denied that the administration of oaths was an ex
erci"se of judicial power. Otherwise, it could not be done, irr 
similar cases, by the debtor himself. Barnard v. Fisher, 7 Mass. 
71. Notaries public, town clerks, qualifying officers, even the 
chief Executive, and the President of the Senate, are in,various 
instances authorized to administer oaths ; yet this has never been 
deemed an exercise of judicial power. So coroners are authori-
zed by statute to administer oaths to jurors of inquest ; yet the, 
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constitutionality of this law has never been doubted. Even a jus
tice of .the peace, when issuing an execution, or taking a recogni
zance, has been held to act, not judicially, but ministerially. 11.lbce 
v. Ward, 8 Mass. 84; Briggs v. Wardwell, 10 Mass. 356. 

The legislature itself has acted on this principle in authorizing 
the Governor and Council to administer oaths of office to the 
judges of this court. Stat. 1821, ch. 104. Are not the judges of 
this court constitutionally qualified ? 

But if it were a judicial act, it is not an exercise of "judicial 
power," within the meaning of the constitution. For this power, 
by art. 6, sec. 1, is exclusively vested in such "courts" as shall be 
established. But a justice of the peace, in administering oaths, 
does not hold a court. Nor can this court, in the opinion cited 
from 3 Green!. 484, be understood to mean that every act of a 
justice of the peace is a judicial act ; for the question propounded 
to them was general, whether a person belonging to the executive 
department could "of right exercise the office," that is, all the 
powers, of a justice of the peace. And the answer must be taken 
in as general a sense, that such person could not exercise all such 
powers; but it must be subject to such limitations and exceptions 
as may be indicated by the application of other principles. If it 
means more than this, it might not be indecorous to ask the court to 
revise that opinion, given, as it must have been, without argument 
and without consultation. 

But if it is a binding decision, it ought not to govern the. case at 
bar, since it was pronounced three years after the levy was made; 
and it partakes of the character of a legislative act, no parties hav
ing ever been heard upon the question. 

And if the inhibition extends to this case, yet the proceedings 
are not necessarily void. The administration of the oath may be 
clas.sed among those acts, which, like a levy made by a coroner 
who has not given bond, or a marriage solemnized without consent 
of parents, or the publication of banns, may be good, though the 
officiating officer is censurable for a misdemeanor. Dillingham v. 

Nason, 15 Mass. 170; Bucknam v. Ruggles ib. 180; Fowler v. 
Bebee, 9 Mass. 231. 
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MELLEN C. J. delivered the opinion of the Court at the ad
journed term in Cumberland, in .!J.ugust following. 

By the agreement of the parties, if the levy is void, the nonsuit is 
to be set aside and a default entered. In the extent of the execu
tion the defendant assumed to act both as a justice of the peace, and 
a deputy sheriff of the county of Kennebec. If by law he was then 
disqualified to perform those acts which he did perform in either of 

those capacities, then the levy is a nullity. The first act which he 
did on the occasion was that of choosing an appraiser, In this he 

acted as a deputy sheriff. The second act was that of administer

ing an oath to the appraisers. This he did as a justice of the peace. 
The third was that of delivering seisin and possesion to the creditor. 
This he did as deputy sheriff. It is contended by the counsel for the 

defendant that there was no legal or constitutional incompatibility in 
the performance of the above mentioned official acts : that the ad
ministration of the oath to the appraisers was not a judicial act, but 

merely a ministerial one : and that, therefore, he had a right to per
form that act, though acting as a deputy sheriff in other respects. 
The correctness of this position must be tested by the constitution. 
The second section of the third article declares " that no person or 
per;ons belonging to one of those departments, shall exercise any of 
the powers properly belonging to either of the others, except in cases 
herein expressly directed or permitted." The departments men
tioned are the Legislative, the Executive, and the Judicial. Laws 
passed under the authority of the constitution have designated the 
powers to be exercised by the respective departments, where any 
particular designation has been found necessary ; and where such 
designation has been made, the power thus designated becomes one 
properly belonging to the department to which it has been given. 
It will not be denied that a justice of the peace belongs to the judicial 
department. He exercises a portion of the judicial power. From 
this view of the subject it is perceived that whether the act of swear
ing the appraisers was a judicial or ministerial one, is an immaterial 
inquiry. No person is by law authori11ed to perform that duty but a 
justice of the peace. He was, therefore, when performing it, exer-
. 3 
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cising a power properly belonging to the judicial department; because 
by law it is given to him, as an officer belonging to that department ; 
and he certifies that he administered the oath in the capacity of a 
justice of the peace. This question is not a new one. The justices 
composing this court in 1825, were called upon by the Senate for 
their opinion ; a majority of whom gave their answer, that "the 
office of justice of the peace is incompatible with that of sheriff, dep
uty sheriff or coroner." And "that no person can, according to the 
third article of the constitution, of right hold and exercise at the same 
time the several offices of deputy sheriff and justice of the peace," or 
"the several offices of sheriff and justice of the peace," or "the sev

eral offices of coroner and justice of the peace." We hold the same 
opinion now; and we apprehend that since the construction was given 

to that part of the constitution as abovementioned, it has been invaria
bly adhered to in practice : and though the execution in question 
was levied as early as 1822, we are bound to consider it in the same 
light, as iflevied since the above opinion of the court was given. 

It may be proper here to observe that the constitution of Massa
chusetts contained no provision so explicit as ours in relation to the 

subject under consideration. The language there is, " The Legis
lative department shall never exercise the Executive and Judicial 
powers, or either of them : The Executive shall never exercise 
the Legislative and Judicial powers, or either of them : The Judi
cial shall never exercise the Legislative and Executive powers, or 
either of them." In Massachusetts the prohibition applies, to the 

departments ; in Maine it applies to persons belonging to the respec-• 
tive departments. The distinction is worthy of observation. Pla
cing the defence of the cause upon the ground on which the counsel 
for the defendant has placed it, our opinion is that it cannot be sus

tained. 
But there is another view of the cause which we have taken, 

and which seems to have escaped the critical eye of the learn

ed counsel. The plaintiff demands damages of the defendant 
for the alleged falsity of his return, in which he states that the ap
praisers appraised the lands upon oath, or else for his neglect in 
not causing them to be sworn. Her claim for damages is based 
on the principle that the levy is a nullity; and, of course, that 
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Williams, to whom Lovejoy, the debtor, conveyed the premises 
prior to the levy, may maintain an action for the land and recover 
the same from her, and thus at once divest her of property, equal 

to the amount of her judgment against Lovejoy, and the expenses of 
the levy. Is this a correct view of her claim to damages, or of her 
title to the premises on which the execution was extended ? Sup
pose we were now examining Williams's title to the land in ques

tion, in a writ of entry against the present plaintiff, in which he 
relied on his deed from Lovejoy as evidence of his title. Bamford 

in defence would rely on the levy, in connexion with the attach
ment of the land, thus deriving title from Lovejoy from a date prior 
to the title of Williams. In the defence of such action one in
contestible principle of law would be relied upon, and contended 
to be applicable, namely that the return of a sheriff can never be 
contradicted, except in an action against the sheriff who made such 
return. An objection founded on that principle would lead us to 
the examination of Melvin's return on the execution. This return 
makes no reference to any of the previous proceedings which ap
pear on the back of the execution. It professes to be an indepen
dent return of itself: and on examination it is found to contain a 
statement of all those anterior facts and proceedings necessary to 
constitute a perfect and legal levy ; and when recorded, sufficient 
to convey the estate to Bamford the creditor, unless a different 
result is produced by the circumstance that Melvin's certificate of 
his hiving sworn the appraisers, is entered on the b,tek of the 
execution. What effect that circumstance would have, in such a 
case, upon the legality and effect of the levy, is the next question 
to be examined. In Barnard v. Fisher, 7 Mass. 71, it appeared 
by a certificate, entered on the back of the execution that the debt
or himself swore one of the appraisers, and signed the certificate as 

a justice of the peace. Parker J. in delivering the opinion of the 
court says, in reply to the objection on that account, " We are of 
opinion that this does not make the levy void. The counsel for the 
defendant has argued that he, being interested, is not a proper cer
tifying officer of the fact that the appraisers were sworn. lt is a 
sufficient answer to the objection that the return of the sheriff is the 
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proper evidence that the appraisers were sworn : and it has been 
decided, and we think correctly, that although there should be no 
certificate from the magistrate who swore the appraisers, yet if it 

appeared by the return of the sheriff that they were duly sworn, the 
levy would be valid." In Shove v. Dow, 13 Mass. 529, there was 
an error in the date of the officer's return, by which it appeared that 
he delivered seisin and possession about twelve days before the ap
praisers performed their duty as appeared on their certificate and 

by the date of it., Jackson J. in giving the opinion of the court 
says, " The certificate signed by the appraisers, is not a part of the 
return, excepting as it is made so by the officer, by referring to it 

in the part which is signed by him. The officer alone is authorised 
to certify what is done by force of the execution : and as it is ap
parent from his return, that he delivered seisin after the appraisement 
of the land, although by the dates it would appear to be done before, 
we must reject one of those dates." In Williams v . .11.mory, 14 
Mass. 20, Parker C. J. in delivering the opinion of the court says, 
" The statute requires that the doings on the execution shall be re
turned by the sheriff. If he certify that the appraisers were duly 
chosen and sworn, and that they performed the duty assigned them, 
it is sufficient." In this last case the name of one of the appraisers 
was Edward Davis: but in the certificate of the justice it is stated 

that Benjamin Davis was sworn. Thus it appears that in all the 
three cases above mentioned, the defective or false certificates were 
entered on the back of the execution; but yet the return of tt!t offi
cer only was considered as the legitimate and decisive proof, and 
the i;ertificate of the justice, or the appraisers, on account of its in

imfliciency or evident imperfection or mistakes, was wholly disre
garded. Now, in principle, what distinction is there between the 

case of Williams v . .11.mory and the case at bar? In the former, it 
did not appear by the certificate of the magistrate that more than 
two of the persons who made and signed the appraisement had been 
sworn: and in the latter, taking the certificate of Melvin, as a justice 
of the peace, in connexion with the facts showing that he had no 
authority to administer such an oath, it does not appear that any of 
the appraisers were sworn. Still the defendant as deputy sheriff 
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certifies that they were sworn : and nothing appears on the back of 
the execution shewing but that some person duly authorised admin
istered the oath, whose certificate need not be annexed. Therefore, 
in the case before the court, why should not the certificate of Mel
vin that he swore the appraisers be disregarded, and the officer's 
return be believed ? In this return he says the appraisers performed 
the duty assigned them upon oath : and the law says that between 
third persons, his return is conclusive as to the facts which he states 
in his return. According to the foregoing principles, applied to the 
facts of the present case, we perceive no ground on which Williams 
could maintain the supposed action against Mrs. Bamford. Why 
then should she maintain this action ? She has suffered no damage : 
she has a legal title to the land on which her execution was extended, 

according to the facts stated in the return signed by Melvin as dep
uty sheriff. Should Williams see cause to contest the question of 
title with Mrs. Bamford and be defeated on account of any neglect 
or falsehood in Melvin's return, he is perfectly competent to judge 

for himself whether he could not maintain an action against Melvin 

if not barred by the statute of limitations, and i·ecover damages 
equal to the loss sustained in consequence of his alleged misconduct 
in his office. We are all of opinion that this action cannot be main~ 
tained. 

Nonsuit confirmed. 
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NASON ~- al. vs. READ, 

In an action for, contribution, between the sureties of a collector of taxes, for mon
ey paid by one of them without suit, the town treasurer is a competent witness 

to prove the collector's delinquency. 

Where the collector of a town had given bond with sureties, conditioned for the 

faithful collection of the town taxes ; and afterwards had given another bond, 
with other sureties, for the faithful collection of a school-house tax; after which 
he paid over a large sum of money to the treasurer, taking his receipt, in which 
he promised to account for that sum to the town; it was held,-in an action for 
contribution between the sureties on the first bond, one of whom had voluntari
ly paid the arno\.mt of an alleged delinquency,-that parol testimony was ad

missible to prove that the sum thus paid included the amount of the school

house tax, which had accordingly been paid over by the treasurer, by direction 
of the collector; and that therefore the deficiency existed only in the first bond. 

Tms was an action of assurnpsit brought by the plaintiffs, who 
were sureties in an official bond given by one Bartlett Lancaster as 

collector of taxes in the town of .Jl.ugusta, for the year 1823, against 
their co-surety, for contribution; they having paid $298,34 for his 
alleged delinquency. The defendant denied the fact ·of the delin

quency. 
It appeared at the trial before Weston J. that the amount of taxes 

committed to the collector and expressed in the condition of the 

bond was $3386,60. Soon after these bills were received by the 

collector, another bill was committed to him for the collection of a 
sum of money to build a school house for the use of a school dis

trict in the same town ; for the faithful performance of which latter 
duty he gave another bond, with other sureties. , 

To show that there was no delinquency in the collector, the de
fendant produced a receipt given Jan. 3, 1824, by the town treasur
er to the collector, for $3549,83 in money, notes and orders, being 
money collected by him for the town of .Jl.ugusta, for the year 1823 ; 

for which the treasurer promised to account to the town on demand. 

It appeared that about 800 dollars of this sum was paid in money, 
and the residue in town notes and orders, and some prior receipts 
then taken up ; one of them having been given Oct. 22, 1823, for 
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$400,67 in cash, and $403,56 in orders. The defendant contend
ed that the whole amount was to be applied to the taxes mentioned 
in the first bond. 

It was insisted, however, by the plaintiffs, that $400 of this sum 
was paid on account of the school-house tax ; and they proved by 
the treasurer, whose admission, as well as the admissibility of any 
parol testimony to the point was opposed by the defendant, that 
when he gave the receipt, the collector directed him to pay over 

$400 of the money to the committee of the school district, which 
he forthwith did. This fact was contradicted by the collector, who 
testified that he paid over the school-house tax to the treasurer in 
October preceding. If the appropriation was made as testified by 
the treasurer, and the school-house tax was included in the· receipt 
of Jan. 3, 1824, the plaintiffs' case was made out. And whether 

.it wa'> so or not was left to the jury, who returned a verdict for the 
plaintiffs; which was taken subject to the opinion of the court upon 
the points raised at the trial. 

.11.llen, for the defendant, argued against the admissibility of the 
treasurer, on the ground that he was interested in the matter of the 
suit, being responsible to the town for the money in question, if the 
case of the plaintiffs was not made out. Emerton v . .11.ndrews, 4 
Mass. 153. 

He further contended that the testimony itself was inadmissible, 
as it contradicted the written contract of the treasurer to account for 
that money to the town ;-a contract too, in which other persons had 
an interest from the moment it was made. It was an official admis
sion of a fact, on which the sureties might rely; and to change it by 
parol testimony would operate to defraud them. 3 Stark. Ev: 1002,; 
1005, 1272, 1275; Small v. Quincy, 4 Greenl. 497. 

Emmons, for the plaintiffs, cited 1 Stark. Ev. 186, 191, 196; 4 
Mass. 441; 13 Mass. 199; 16 Mass. 118; 4 Maule o/ Selw. 
479; 5 Pick. 447; 3 Stark. Ev. 1273-5, 1044; 9 Johns. 310; 
1 Johns. Ca. 145; 2 Johns. 378; 5 Johns. 58; 5 Ves. 87; 3 

Johns. 316; 11 Jllass. 27; 5 Mass. 101,353; 7 Mass. 261; 10 

Mass. 39; 6 Mass. 350. 
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MELLEN C. J. delivered the opinion of the Court. 

This case presents two questions. 1. Was the treasurer proper
ly admitted as a witness ? 2. If so, was it competent for him to 

testify as he did in relation to his receipt of January 3d, 1824? 
As to the first question ; it is a well settled principle of law, 

that if a person has a direct interest in the event of the cause 

depending, or if the verdict in such case can be used in evidence 

for or against him, he is not a competent witness. Now it is per
fectly clear that in the event of this cause he has no direct interest, 
nor does it appear that the-town of .11.ugusta has any. The plain
tiffs have paid the amount wt.Jich the collector ought to have paid ; 
and, of course their claim is satisfied, in respect to the deficiency 
of the collector, in the discharge of his duty. To whom then can 
the treasurer be responsible ? The event of this cause does not 

render his situation better or worse, it gives him no rights, it relieves 
him from no liability. Nor can the verdict in this case ever be 
used for or against him in any other action in which he may be a 
party. Such a cause must be tried on its own facts and merits. 
Our opinion, therefore,. is that he was properly admitted as a witness. 

As to the second point ; the authorities cited establish the prin
'Ciple that a receipt for a sum of money is not conclusive evidence 
as to the facts it imports. It may be explained where its language 
is in any degree ambiguous, or where, by mistake, it imports more 
than the truth. It is not contended in the present case that there 
was any mistake, but the testimony of the witness was admitted to 
explain the receipt so far as to show that $400, part of the sum 

therein expressed, was received by him on account of the school 
house tax and that he had paid it over accor4ingly : and that in one 

sense, it was the town's money, being designed for the .benefit of the 

town by being expended under the control of one of the school 
districts in the town. We do not perceive any principle of law 
which forbids such explanation. 

But it is further urged that the paper ~ated January 3d, 1824, 
is not merely a receipt, but also a contract. It is only a promise to 
,account for the sum received to the town; and amounts to nothing 
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more than to do that which the law required of him without any 
such promise; and he did account for it in the manner before 

mentioned. 

On the whole, we see no good reason for sustaining the motion. 
Judgment on the verdict. 

G1U!AN vs. WELLS • 

. -Jtvr 
A promissory note payable in specific articles is)vithin the meaning of the proviso 

in the statute of limitations, (1821, cli. 62,) by which promissory notes for the 
payment of moW'y, if attested by a subscribing witness, are excepted from its 

operation. 

Tms case, which was briefly spoken to by Hutchinson for the 
plaintiff, and Wells for the defendant, is stated in the opinion of the 
Court afterwards delivered by 

MELLEN C. J. In this action the plaintiff declares on a promis
sory note made by the defendant whereby he promised to" pay to ,the 
plaintiff the sum of $50 in corn, within a certain time, which had 
elapsed more than six years before the commencement of the suit. 
The note was attested by one subscribing witness. These facts ap

pearing on the pleadings, ending in a demurrer, the question mad!:) 
by the }Jlaintiffis whether the note in question is saved from the op
eration oft he statute of limitations of 1821, ch. 62, by virtue of the 
10th section of the statute, which is in these words, viz. "That this 
act shall not extend to bar any action hereafter brought upon any 
note in writing, made and signed by any person or persons, and at
tested by any one or more witnesses, whereby such person or per
sons has promised or shall promise to pay to any other person or 
persons any sum of money mentioned in such note ; but all actions 
upon such note or notes, brought by the promisee, his executor or 
administrator, shall and may be maintained as if this act had never 
been made ; any thing herein contained to the contrary notwithstand

ing." It is admitted that the note in suit is not negotiable ; but why 
4 
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is it not, if in legal contemplation it is a note for the payment of a 

sum of mo'ney? It is not payable on any contingency. It is said 
that as it was not paid when it fell due, it then became payable in 
money, and not in com, and that the plaintiff could recover his 

damages in money, by reason of the breach of the contract. This is 
true ; but the section above cited has reference to the nature and ef

fect of the promise at the time it is made, not when it is broken. 
The defendant had a legal right to pay the amount cf the note at 
the appointed rime in corn ; and a tender of that article would have 

been good ; but a man cannot tender corn in satisfaction of a promis
sory note payable in money. A promise to pay fifty dollars in corn 
is in law the same as a promise to pay fifty dollars worth of corn. 

We are not aware that the section in question has ever received a 
judicial construction different from the one we have now given. 
The action cannot be maintained. 

Replication arl;judged insufficient. 

GETCHELL admr. vs. HEALD &, als. 

The iteknowledgment of a debt by one of several joint defendants, is sufficient to 

take the case out of the statute of limitations as to them all. 

Tms was an action of assumpsit brought to recover the balance of 

an account for a quantity of pine timl:ier. The defendants pleaded 
the general issue, and the statute of limitations. 

It appeared, at the trial before Weston J. that prior to Nov. IO, 
1817, the plaintiff's intestate and the defendants, who were brothers, 

proposed to purchase a timber lot on joint account; and th'.lt on that 
day the plaintiff's intestate took the deed in his own name, giving 
his own note for the purchase-money. In the winter following all 
the brothers united in taking the timber from the lot, which was sold 

in the spring for their joint benefit. In 1825, James Heald, one of 
the defendants, presented his claim to the commissioners on the es--
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tate of the plaintiff's intestate ; and a note being at the same time 
presented to them for allowance, by the trustees of Monmouth Acad

emy, against the intestate, James stated to the commissioners that 
he ought to pay part of that note, saying it was given for the timber 

lot which they had bought together ; and directed them to allow one 

quarter of the sum, by deducting it out of his own claim against the 

estate; which was accordingly done, to the amount of $181,97. 
This sum was credited in the account sued in this action. 

The defendants also produced a receipt given by the plaintiff to 
James Heald, Nov. 19, 1825, purporting to be in full of all demands 

which the estate of the intestate had against him. 

A verdict was hereupon taken for the plaintiff, subject to the opin
ion of the court upon the effect of this evidence to sustain or bar 

the action. 

Boutelle, for the defendants, objected to the sufficiency of the 
evidence to take the case out of the statute of limitations, it being an 

admission of the sole liability of the party making it, and therefore 
binding on him alone. Doug. 651; 2 Stark. Ev. 44, 45; Holmes 
v. Green, 1 Stark Rep. 397; Brandram v. Wharton, 1 Barn. ~ 
11.ld. 463 ; 1 Stark Rep. 53; 2 H. Bl. 340. And the receipt, he 
contended, was a discharge to all the defendants, if they were joint 
debtors ; and if not, it was equally fatal to this action, being a dis
charge of one of them. 

R. Williams, for the plaintiff, cited 2 H. Bl. 340; 5 Dane', 
.11.br. ch. 161, art. 9, sec. 1; 2 Stark. 897. 

MELLEN C. J. delivered the opinion of the Court in Cumber
land, at the adjournment of May term in August following. 

It is admitted that the timber, for a balance of the proceeds of 

which this action is brought, was cut on the land or timber lot for 
which the intestate gave his note : that the lot was purchased, as 

Heald acknowledged ; and that he and the other defendants, with the 

intestate, jointly cut the timber on the land and took it off, and sold 

the same on joint account. Such being the facts, Heald, one of the 

defendants, within six years before the commencement of the action, 

acknowledged that he ought to pay a part of the note given for the 
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land and timber, which he did by allowing .il81,97 to be deducted 

from his claim against the estate of the intestate. Now it is very 
clear that if several persons, whether in partnership or not, are 

jointly indebted, the explicit acknowledgment of one of them, who 

is still liable himself, of the existing indebtedness, or a new promise 

by him, will take the ease out of the statute of limitations as to all. 
2 Stark. Ev. 897, 898, and cases there cited. The case of Jackson 

v. Fairbanks cited and commented upon in Brandram v. TVharton, 
1 Barn. iy ./1.ld. 463, differs from the present essentially. This 

ground of defence, therefore fails.-As to the receipt in full, it can

not bar this action against several defendants : it is in terms in full 

of all demands of the estate against lieald only. 

Judgment on the verdict. 

FISHER vs. BRADFORD. 

'fhe payee of a negotiable promissory note, having indorsed it in blank and de

livered it in pledge to another, as collateral security for his own debt, has still 
the right to negotiate it to a third person; who may maintain an action upon 
it in his own name as indorsee, the lien of the pledgce being discharged before 
judgment . 

.Jl.ssumpsit by the i:1dorsee against the maker of a_promissory 
note, dated December ,1, 1827, payable to Henry Rice iy Co. or 

order, on demand, with interest after six months. The action was 

commenced January 10, 1829, and was tried before Weston J.; 
the question being whether the note was legally transferred to the 
plaintiff, before the commencement of the action. 

It appeared that on the 5th day of March, 182,3, Rice, being alarm

ed for the safety of his debt, induced the plaintiff, for a premium of 
five per cent, to guaranty the payment of the amount in one year from 

that day, by a written stipulation on the back of the note. In Sep
tember following Rice lodged the note in the Globe bank as collate-
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ral security for monies loaned to himself, and it was put on the list 
for collection. About the first of January 1829, Fisher called on 

Rice and wished to take up the note, substituting his own ; but this 

Rice declined, because it was out of his possession. Fisher then 

asked Rice if he would consider the note as his, and look to him 

for it ; to which Rice assented ; agreeing to render the plaintiff 

every facility in his power, for the collection of the note, consistent 

with his own remedies, as they then existed, against both the makei
and guarantor. And on the 7th day of March following, the note 
was withdrawn from the bank by Rice, and paid and taken up by 

the plaintiff, the former then writing the words, " without recourse 
to," over his own name, which had been placed on the back of the 

note when it was lodged in the bank. 

Upon this evidence the defendant contended that Rice had no 

power to transfer the note while it was in the custody of the bank ; 

and that if he had, yet it bad not been ~xercised in the present case 
till long after the action was commenced. The former of these 

points the Judge overruled; and the latter he left to the jury; in
structing them to find for the plaintiff, if they should be satisfied 
that Rice, having previously placed his name on the back of th£> 

note, authorised the plaintiff to commence this action. And they 
found for the plaintiff; the question of law being reserved for the 

consideration of the court . 

.11.llen, for the defendant, argued that the bank alone had the· 

right to sue for the contents of the note while it remained in its 
own possession as a pledge ; and that Rice, during that period, had 
only an equitable interest, which was not negotiable. Knight v. 
Gorham, 4 Greenl. 492. 

H. W. Fuller, for the plaintiff, cited Little v. O'Brien, 9 Mass. 
423; Marr v. Plummer, 3 Green[. 73; Bowman v. Wood, 15 

M2ss. 534; Wilson v. Codman, 3 Cranch, 208; Chitty on billst 

17 5 ; 2 Dal. 396 ; Lovell v. Everton, 11 Johns. 53; Ball v . .11.llen, 
15 .Jl!Iass. 433. 

WESTON J. delivered the opinion of the Court. 

There is nothilig in the law which forbids the holder of a negotia-
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ble promissory note, after it has been indorsed, from suing it in the 
name of another, with his consent; provided it is unattended with 
any circumstances of fraud or oppression. Nor is it unlawful for 
another person to institute such suit in his own name, with the privi
ty and consent of the party beneficially interested. Every facility 

is afforded to the circulation of negotiable paper, after indorsement. 
It may pass from hand to hand, either with or without considera

tion; or may be sued by one in trust for another. The party ulti
mately liable, is not thereby injured. By the terms of the contract, 
he is answerable to the payee or his order, and according to its legal 
effect, the order of any other holder. The jury have found that the 
note in question, after indorsement, was sued by the plaintiff, with 
the consent of the payee. It might not then have become his prop
erty; although he was deeply interested in its collection ; having 
guarantied its amount, which he has since paid. He had then an 
authority coupled with an interest ; but the former without the latter 
was sufficient for his purpose, he having produced the note at the 
trial. 

But it is contended that the Globe bank, being possessed of the 
note when sued, as collateral security, could alone bring' or author
ize the suit. They had a special property, which, accompanied as 
it was by possession of the instrument, would have justified and en

abled them to sue and recover thereon. But the general owner 
might sue, although liable to be defeated in his suit, if the bank, 

not being otherwise satisfied, thought proper to retain the note to 
their own use. And so might any other person, authorized to sue 

by the general owner, be subject to the same contingency. The 
arrangements between the bank and the payee, afford no defence to 
the maker. The pledge, having been given up, is, as to him, as 
if it had never existed. He is not liable to the bank; and when 
he has paid and satisfied the plaintiff, he is completely discharged 
and exonerated from the note ; and no one, who is or ever was in

terested in it, can have any cause of complaint. 

Judgment on the verdict. 
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WING vs. DAVIS w al. 

Where the mortgagee, after entry for condition broken, conveyed the premises in 
fee, in distinct parcels, to two others, it was held that they were properly joined 
as defendants in a bill to redeem. 

In computing the three years after entry for condition broken, within which a 
mortgagor may redeem, the day of entry is to be excluded. 

Where a mortgage has been assigned, and the assignee has entered and is in pos
session, the tender, under Stat. 1821, ch. 39, is to be made to him, and not to the 
original mortgagee. 

Tender of money in a bag, made at the window of a house, to redeem a mortgage, 
the creditor being at the window, and not admitting the debtor within the house, 
is sufficient. 

But such tender, made after day light is gone, is too late. 

Tms was a bill in equity to redeem certain lands mortgaged. 
The plaintiff was purchaser of the mortgagor's right in equity of re
demption, at a sheriff's sale. The defendants held under deeds 
from the mortgagee. 

It appeared that one Bangs mortgaged the premises to Rufus 
Gay, July 5, 1824, to secure the payment of two hundred dollars 
in one year, one hundred dollars in two years, and one hundred 
dollars in three years, with interest ; and that one year's interest had 
been paid. Gay entered for condition broken, .11.ug. 15, 1825 ; 
and on the sixth day of December 1826, made absolute conveyances 
of the premises in fee, in distinct parcels, by several deeds, to the 
defendants, Davis and Plummer. These deeds were not recorded, 
and their tenor was unknown to the plaintiff. 

On the 15th day of .11.ugust, 1828, between, the hours of nine and 
nearly eleven in the evening, the plaintiff tendered four hundred and 
seventy-five dollars to Gay, and four hundred and eighty dollars to 

]Javis, and afterwards to Plumer, at their several houses, in dis
charge of the mortgage. These persons we:e all in bed, and the 
lights extinguished, when the plaintiff called to make the tender. 
Gay declined receiving the money, because he no longer held the 
mortgage. Davis said he could not attend to the business at that 
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time of night, and would rather that Plumer should be present when 
he settled ; and Plumer replied that it was rather late, and he could 
not attend to it that night ; but did not say that he could not count 

the money, for want of a light. At Gay's house, the bag containing 

the money was laid on a table. Davis conversed with the plaintiff 

from his chamber window, and Plumer at his door; the plaintiff 

having the hag of money in his hand. After the tender, the money 
was forthwith deposited in the Gardiner bank, for the use of the 

person entitled to receive it, and notice given to Gay, and the two 

defendants . 

.!l.llen, for the plaintiffs contended that the defendants were prop
erly joined in the hill, though claiming distinct moieties of the land ; 
because the plaintiff had no means of knowing that fact, the deeds 
not having been placed on record. And in any case, all the as
signees of a mortgage ought to be joined, because of their privity in 
estate. 6 Johns. Ch.149 ;Brinkerhoffv. Brown,ib. 157; 8 .llfass. 
554. If not, the objection cannot now avail the defendants, not 
having been taken by demurrer. 

And the sum tendered, he said, was sufficient, being the amount 
'Of principal and interest then due. If the defendants would claim 
more, for costs, expenses or repairs, they should have declared it at 

the time, and also have rendered an account in their ans\vers ; which 
has not been done. 

In point of time, also, it was seasonably made, the day of the en
try for condition broken being excluded. Bigelow v. Wilson, I 
Pick. 485; Windsor v. China, 4 Greenl. 298. The ohjectim1 that 

it should have been made before sunset, or during daylight is not sus

tained by the authorities. To save a forfeiture, a tender may be 

made at any time before the last instant of the day. Co. Lit. 202 ; 

I Bae . .JJ.br. 428, Condition P. :3; 2 Bl. Com. 141 ; Greely v. 
Thurston, 4 Greenl. 480; .Duppa v .. Mayo, I Saund. 287. The 
"uttermost convenient time of the day," mentioned in the books, re
fers not to the tender of money, but to specific articles. 

And in form it was good, though the money was contained in a 

bag. Chitty on Contr. 306; Breed v. Hurd, 6 Pick. 356 ; 
Harding v. Davis, 2 Carr llf .,Payne 77; Borden v. Borden, 5 
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Mass. 67. For the plaintiff did all in his power; and the •defend
ants refused to receive the money at all. 

Evans, for the defendants, denied that there was any privity in 
estate between them; and cited 12 Mass. 479, and Jackson on 
real actions, 72, to show that they were improperly joined ; contend

ing that the inconveniences arising from wrong joinder were as great 

in equity as at law. To the point that the tender was made a day 
too late, he cited 1 Ld. Raym. 280 ; 3 East 407 ; Presbrey v. 
Williams, 15 .Jl,fass. 193 ;-or if on the proper day, yet at too late 
an hour ;-6 Bae . .11.br. Tender D.; .11.ldri:ch i, • .11.lbee l Greenl. 
120; Duppa v. Mayo, l Saund. 287, note 16. 

The opinion of the Court was read in the following September 
term, as drawn up by 

MELLEN C. J. From the bill and answers it appears that Gay 
entered for breach of the condition of the mortgage .11.ugust 15, 1825. 
Before that time the first note described in the deed had become 

due : and on the 6th of December, 1826, he made an absolute deed 

to Davis of one moiety of the premises in severalty, and of the other 
moiety to Plumer in the same manner. Stlll, as at that time the 

premises were redeemable by the mortgagor or his assigns, those 
conveyances could only operate as an assignment of the mortgage, 
in respect to the owner of the equity, whose rights could not thus 
be affected. '\Ve are therefore of opinion that they are properly 
joined in the bill. We are also of opinion that if a legal tender of a 
sufficient sum was made on the 15th of .11.ugust, 1828, it was within 

the tl;ree years by law limited for redemption : or in other words, 
that the day on which the entry to foreclose was made, must be ex
"Cluded in the computation. For the reasons and authorities on which 

this opinion is founded, we refer to the case of Winslow v. China, 
4 Greenl . .298, and the cases there cited. We are also of opinion 
that where a mortgage has been assigned, and the assignee has enter
ed and holds the title and posses~ion, the tender for the purpose of 

redemption must be made to him. The language of our statute of 
1821, ch. 39, first section, is, " upon payment or tendering of pay
ment, &c.-to such mortgagee, vendee, or person claiming lllld 

5 
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holding under them and in possession as aforesaid," &c. Such is 

the character and situation of the defendants. We may, therefore, 
lay out of the case all \vhich relates to the tender made to Gay. 
The remaining questions are to be decided upon the proof introdu
ced by the plaintiff to control and disprove so much of the answers 
of the defendants as relates to the character, legality and sufficiency 

of the tender made to them. Was it in due form ? Was it at a 

seasonable hour of the day? Was a sufficient sum tendered? By 
the evidence it appeurs that what the plaintiff relies on as a tender, 

is the fact, that he, hite- in the evening, stood outside of Davis's house, 
in the dark, hclding some conversation with Davis, at a chamber 

window, as to his wish to pay the amount due on the saiLl mortgage, 

and urging Davis to accept it, who declined doing any thing about 

it at that time of night : dming which time, Tfcing held in his hand 
a bag, containing 4 7 5 dollars in specie. Two ,vitnesses testify to 

these facts; and to the same facts as to the alleged tender to Plumer, 
with the exception that they did not hear him say he could not count 

the money for want of a light. 

In Wade's case, 5 Co. 115, it was decided that an offer of mon
ey in a bag is a good tender, if it contains sufficient: though in JVoy, 

74, Suckling v. Cony, it was decided that where the mortgagor said 

to the mortgagee, " I am here ready to p,iy you the money due on 
the mortgage," but at the same time ,kept the money in a bag, under 
his arm, it was a good tender. In the case before us, Wing could 

not place the bag within the reach of either of the defendants, as he 
was not admitted into the house : but he did all in his power to in

duce them to receive the money, and they made no objection, except 
as to the time and circumstances in which the offer was made : other 

objections, perhaps, may be considered as waived, as to the manner. 

3 D. [y E. 683. Peakc's cases, 88. 4 Esp. 68. 5 Esp. 48. 
Perkins v. Dunlap, 5 Greenl. 268. Was the tender made at a 
seasonable time of the day ? The law upon this subject is found in 
our ancient books. In Wade's case before cited, the court lay down 

the law in these words : " Although the last time of payment of the 
money by force of the condition, i~ a convenient time, in which the 
money may be counted before sun-set, yet, if the tender be made to 
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him who ought to receive it, at the place specified in the condition, 
at any time of the day, and he refuse it, the condition is forever 
saved, and the mortgagor, or obligor needs not make a tender of it 
again before the last instant." See also, Co. Lit. 202. In Hill v. 
Grange, I Plowd. 172, the condition was to pay rent within ten days 
after certain feasts, in which case the Justices unanimously held that 

the lessee had liberty during the ten days ;" and therefore, they ob
serve-" the lessee is in no danger as long as he has time to come 

and pay it ; and he has time to come and pay it as long as the tenth 
day continues ; and the tenth day continues until the night comes ; 
and when the night is come, then his time is elapsed. So that his 

time to pay it continues until tlie separation of day and night. And, 
in arguing this point, Robert Brook, Chief Justice and Saunders, 
said that if the rent reserved ·was a great sum, as £500 or £ 1000, 
the lessee ought to be ready to pay it in such convenient time before 
sunset, in which the money might be counted ; for the lessor is not 
bound to count it in the night, after sun-set, for if so, he might be de
ceived ; for Brook said qui ambulat in tenebris nescit qua vadit." 
The language of the court in the case of Greely v. Thurston, 
does not advance a different principle. The question is, what 
is the whole day in relation to a tender in contracts of this char
acter. We are not aware that modern decisions have changed the 
law as established by the old cases ; or the facts necessary to be 
proved to support a plea of tender; except so far as the conduct of 
the creditor may in certain cases amount to .a waiver of objections 
against the formality of the tender, or in case of his artful avoidance 
or evasion. In the case before us there is nothing like a waiver as 
to the unseasonableness of the hour ; in fact this was the objection 
made by the defendants at the time of the alleged tender ; which 

was attempted to be made, not long before midnight, when the de

f end ants and their families were asleep, and all the lights extinguish
ed. No reason has been assigned why a payment or a tender was 
delayed to so unusual an hour ; and if a loss to the plaintiff is the 

consequence of this strange delay, he must thank his own impru
dence. 

We do not mean to decide that a tender may not, in any circmn-
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stances be good, though made after the departure of day light : 1t 1s 

not necessary to intimate any opinion on the point. Our decision is 

founded on the facts of this case : a:Jd tl1e t0,1der not having been 

made in due season, we need not inquire as to the sufficiency of the 

sum which was offered. 
Bill dismissed, with costs. 

STEVENS vs. MoRSE. 

Where the brother of one of several judgment debtors advanced the amount of the 

execution to the officer, in order to obtain the control of it, and to satisfy it out 

of the property of another debtor, which was done ; the brother for whose re
lief the money was advanced being a!isent, but afterwards approving the act, and 
reimbursing the money ;-it was held that by such payment the execution was 

eatisfied andfunctus officio; and that therefore the subsequent levy was void. 

In this case the officer delivered up the execution, undertaking thereby to assign 
it, to the person advancing the money; and it was extended on land attached 

on the original writ ; the creditor subsequently ratifying this arrangement. 
But it was held that the officer had no authority to make the assignment; and 

that this ratifi~ation, even if the execution had remained in force, could not so 
relate back as to defeat a bona fide conveyance made after the attachment. 

THis was a writ of• entry, brought by William H. Stevens, m 

which both parties claimed title to the premises, under one Joshua 

Stevens. 

The demandant's title was by deed from Stwens, dated July 15, 
1817, and immediately registered. 

The tenant's title was under an attachment made July 7, 1817, 

on a writ in favor of the Gardiner bank against several defendants, 

of whom Joshua Stevens was one ; which was followed by a regular 

-judgment and execution, extended Jan. 15, 1818, being within thirty 

days after the judgment, and seasonably recorded and returned. 

The premises thus taken were assigned by the Gardiner bank, Jan. 

~~, 1819, to Cyrus Carlton, for the consideration of one dollar ; 
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and by him conveyed, through several mesne .conveyances, to the • tenant. 
To defeat this apparent title of the tenant, the dernandant proved, 

by the officer ·who had the execution, that within fifteen days after 
judgment he called for certain goods of one Henry Carlton, another 

of the judgment debtors, which had been attached on the original 
writ, and were sufficient to have satisfied the execution ;-that to 
liberate these goods, Cyrus, by advice of the officer, procured the 
money by loan from the Kennebec bank, and paid it to the officer, 

taking his receipt for the amount of the execution and all fees ; and 
thereupon the officer deliverecl the execution, without any indorse
ment thereon, to Cyrus, in order that he might cause it to be satis
fied out of the property of the other debtors. Cyrus Carlton was 
not one of the debtors ; and his brother Henry was a1sent at this 
time ; but on his return approved what Cyrus had done ; and paid 
the note given by him to the Kennebec bank, when it fell due. The 
money received by the officer was paid over to the creditors within 
forty-eight hours ; but he had no authority from them, except to col
lect the money. 

It further appeared that the goods attached belonged jointly to 
Cyrus and Henry, who had been partners in trade, but had dissol
ved partnership, the goods being left in the hands of Cyrus, undivi
ded ; that the object of Cyrus in advancing the money, as avowed 
by him, was to liberate his brother's property, and obtain the control 
of the execution ; that the directors of the Gardiner bank, after the 
money was paid over to their attorney, appointed an appraiser, by a 
vote passed Jan. 14, 1819, and authorised Cyrus Carlton as 

their agent to receive seisin of the land extended upon ;-and that 
after the extent, Joshua Stevens called on his co-sureties for contri

bution, from two of whom he received it. 
Upon this evidence, by direction of Weston J., before whom 

the cause was tried, a default was entered against the tenant, sub

ject to the opinion of the court upon the sufficiency of his title ; 

the question of increased value being provided for by a special 
agreement of the parties. 

Allen, for the tenant, argued that the transaction between tha 
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officer and Cyrus Carlton did not amount to payment of the exe
cution, so as to render it functus officio~ because it was not the 
act of one of the judgment debtors, but of a stranger ; and was 

done without authority at the time ; and not on the credit of the 
debtor, however satisfactory to him afterwards, It was therefore 
merely a purchase and assignment of the execution, intended as 
such between the purchaser and the officer at the time, and so 
treated subsequently by the bank. .llllen v. Holden, 9 Mass. 133; 

Norton v. Soule, 2 Greenl. 341 ; Cheesborough v. )Hillard, 1 
Johns. Ch. 409; .11.tto. Gen. v. '1 yndal .11.mbl. 614; .11.mory v. 
Williams, 14 Mass. 20. 

R. Williams, for the demandant, cited Clerk v. 111itliers, 11 

Mod. 34; 5 Dane's .11.br. ch. 136, art. 13, sec. 2, 3, 4; S Dane's 
.11.br. ch. 75, art. 12, sec. 10; Reed v. Pruyn, 7 Johns. 426; 

Sherman v. Boyce, 15 Johns. 443; Brackett v. Winslow, 17 

Mass. 153; Hammatt v. 'J!Vyman, 9 Mass. 138. 

MELLEN C. J. delivered the opinion of the Court in Cumber
land, at , the adjournment of .May term in .11.ugust following. ~ 

Both parties claim under Joshua Stevens. The deed to the de

mandant was dated and executed eight days subsequent to the at
tachment in the suit of the bank against Stevens, but about six 
months prior to the levy of their execmion. Therefore, if the levy 
was an ineffectual one, the title of the demandant is good. The 

officer to whom the execution was delivered for service, had no au
thority or direction from the bank, except to collect the contents. 
Cyrus Carleton, a brother of lienry Carleton, one of the execu

tion debtors, paid him the contents, which the bank received within 
forty-eight hours : and the officer, at the time of receiving the a

mount, gave a reec.ipt to him for the same and for his fees ; and de

livered to him the execution, v.rithout any indorsernent thereon. In 
view of all the circumstances of this case, as detailed in the report, 
the question is, What was the legal effect of this payment and de
livery over of the execution to Cyrus Carleton? Tt is admitted 
that the delivery of an execution to a third persoa for a full and val
uable consideration paid, is a legal assignment of the contents of 
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such execution. Vose v. Handy, 2 Greenl. 322, and cases there 

cited. But no one can 111ake such assignment, but the creditor or 

some person by him duly authorized ; and it appears by the testi• 
mony of the officer himself that he had no such authority, nor did 

the bank ever make any assignment or release of their supposed 

right to Cyrus Carleton until January 25, I 819 ; and t11en in con• 

sideration of one dollar only. If this is contended to be a ratifica• 
tion of the act of the officer in undertaking to assign the execution 

to Cyrus Carleton, without any authority at the time, the obvious 

reply is that it can never be construed to have this effect, when the 

rights of third persons are interposed, and which would thus be de
feated. Now, before the levy of the execution, and before the un

authorized assignment of the execution by the officer to Cyrus 

Carleton, the deed to the demandant had vested the title in him. 

The release of the bank, therefore, was too late to affect the title 

thus vested. But it is further contended on the part of the tenant, 
that the bank sanctioned the proceedings of the officer respecting 

the execution, by the vote of the directors, passed on the 14th of 

January-the day before the levy-appointing an appraiser, and au

thorizing Cyrus Carleton, as their agent to receive seisin. This 
was several days after the bank had received full payment of their 
execution, and at a time when they had no interest in it, nor claim

ed to have any ; and this appears evident from the fact above stated, 
namely, their afterwards releasing all title to Cyrus Carleton for the 

consideration of one dollar. 

But there is another ground on which we more especially place 

our decision. The cases of Reed v. Pruyn, 7 Johns. 426, and 

Sherman v. Boyce, 15 Johns. 443, cited by the counsel for the 

plaintiff, have a strong bearing on the present case, as giving the 

legal character of the acts of an officer in receiving payment of an 

execution, and at the same time endeavoring to continue the judg

ment and execution in force as against the debtor. 

The marginal abstract of the former case is, that " a sheriff cannot 
with his own money pay the plaintiff on an execution; and afterwai ds 

levy the execution out of the property of the defendant ; nor can he 

take a bond or other security, and detain the execution in his hands, 

and use it afterwards to enforce the payment of the money advanced 
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by him." In the latter case the officer joined with the defendant in 

a note to raise money to pay the execution, with an express agreement 
that the execution should remain in force. The officer being called 
on for the money, which he paid, sold the defendant's property on 
the execution. It was held that the execution was satisfied andfunc
tus officio, by means of such previous payment. The case of Ham
mett v. Wyman, and Bracket v. Winslow, are also strong to the point 
that a payment by one of the execution debtors is a complete satis
faction of an execution to all intents and purposes; and from that 
moment it ceases to exist as a legal precept. By examining the 

facts in this case, it appears that the execution was paid and satisfied 

out of the property of Henry Cadeton, one of the execution debt
ors. He and his brother Cyrus had been partners, and though they 
had dissolved, their property had not been divided, and the goods 
which had been attached, were left in the hands of Cyrus, either as 
partner or as his agent. In either case they were under his control ; 
and though Cyrus raised the money to pay to the officer the amount 
of the execution, yet Henry, as soon as he returned, approved of 
the course he had pursued, and reimbursed to him all he advanced, 

so that Cyrus lost nothing. On these plain facts it appears that Cy
rus has at most paid one dollar, and perhaps not that, for the land 
which he conveyed to the tenant, who now insists that he has a bet
ter title than the demandant. It further appears that the personal 

property of Henry, which was attached, was sufficient to satisfy the 
judgment; and the professed object in view in making the above ar
rangement between the officer and Cyrus Carleton, was effectually 
to release that property, and procure satisfaction of the debt in toto 
out of the estate of Joshua Stevens, another judgment debtor. 
The particular reasons for this course of proceeding are not disclo
sed ; and as it has not succeeded, it seems not material for us to as

certain. We do not perceive that the arrangements between Steven, 
and two of the co-sureties, as to a contribution and the partial indem
nity of Stevens, can have any effect upon the demand ant's title; for 
as the levy of the execution was rendered wholly ineffectual and in
operative by means of the payment of its amount in full to the officer, 
no after transactions would give it validity or any legal effect. 
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Th!:) ca,se of .11.llen v. Holden, relied on by the counsel for the 
tenant, does not oppose those cited by the demandant's counsel. 
That suit was avowedly prosecuted by Wyman for his own benefit, 
in the name of .11.llen, who had assigned the judgment to him in con
sideration of his having settled an action which .11.llen had before 
commenced against the sheriff, for Wyman's neglect in not collect
ing the contents of an execution of .11.llen' s against Holden. The 
court in their opinion say ." The suit against the sheriff was not for 
the debt, but for damages for his non-performance of his duty. 
Nominal damages only might have been recovered; and had the suit 
proceeded to judgment and execution, it would have been no · legal 
discharge of the original debtor from the judgment recovered against 
him." The case of Norton v. Soule presented a question differ
ent from the presept. That was an assignment of a mortgage deed 
by the mortgagee ; not of an execution by a sheriff, after receiving 
payment of one of the debtors. 

There must be judgment for the demandant on the default already 
entered; and the question of increased value of the premises must 
be subject to the written agreement of the parties on file . 

.. 
SMITH vs. Eusns w al. 

The wif~ of ll. mortgagor is dowable of the equity of red~mption ; and may enfo:roe 
her claim by writ of dower at coivmon law, against all persons but the mortga• 

gee. Against him, her remedy is by bill in equity. 

And though she joined with her husband in the mortgage, releasing to the ll)ort
gagee her right of dower, yet the release enures only to the benefit of the 
mootgagee and his assigns. 

Tms was a writ of dower unde niMl habet, and cam~ before the 
court upon a case stated by the parties. 

The premises were purchased of John Sewall, by the husband of 
the demandant, Jan. 3, 1817, and at the same time mortgaged to 

6 
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Sewall to secure payment of the purchase-money ; the demandant 
joining with her husband in the deed of mortgage, by releasing her 
right of dower, in the usual form. The husband paid more than 
half the purchase-money ; his right in equity was then taken and 
sold on execution at a sheriff's sale, under which the tenants claim

ed title ; after which the husband died insolvent. The tenants had 
subsequently paid three hundred dollars of the money due on the 

mortgage ; which is still in force, the balance remaining unpaid. 

W. W. Fuller argued for the demandant, citing .Pixley v. Ben
nett, 11 Mass. 298; Bancr·oft v. White, I Caines 185; Gibson v. 
Crehore, 3 Pick. 481 ; fi Pick. 149; Fish v. Fish, I Conn. 560; 
Collins v. Torrey, 7 Johns. 278 . 

.11.llen, for the tenant, insisted-1st. That the husband was not 
seised of any estate of which the ~ife could be endowed, his seisin 
being merely instantaneous. Holbrook v. Finney, 4 Mass. 566.-
2d. That if he had been, yet her remedy in this case is not by ac
tion at common law, but by bill in equity. Gibson v. Crehore, 3 
Pick. 483.-Sd. That she has no right to dower till she has paid 
off the mortgage. Until that event, the tenants have a right to set 
up the mortgage deed against her, by way of estoppel. Popkin v. 
Bumstead, 8 Mass. 491 ; Snow v. Stevens, 15 Mass. 278; Bark
er v. Parker, 17 Mass. 564. 

MELLEN C. J. after stating the facts of the case, delivered the 

opinion of the Court a~ follows : 

Smith, by the operation of Sewall's deed to him and the mort

gage to Sewall, had only an instantaneous seisin of the legal estate, 
which, according to the decision in Ilolbrook v. Finney, 4 Mass. 
561, and Stow v. Tifft, 15 Johns. 458, does not entitle a woman 
to dower ; and so the law seems to have been understood and ad
ministered in Massachusetts until the year 1816, when it was deci
ded in the case of Bolton v. Ballard, 13 Mass. 2'.2.7, that a woman 
was dowable of an equity of redemption. Since which time the 
same principle has been recognized, and is now established law 
in that Commonwealth. Snow v. Stevens, 15 Mass. 278 ; Gibson Uo 

Crehore, 3 Pick. 475; Walker 1,. Falley, 6 Pick. 416. This be-
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ing the settled law in Massachusetts before our separation and inde
pendence as a State, and the statute respecting dower having been 
re-enacted by our own legislature, without any alteration in the a
bove particular, we may and ought to consider the re-enactment as 
a legislative adoption of the construction given by the Supreme Ju
dicial Court of Massachusetts five years before. We have general

ly governed ourselves by this principle. It appears then that the 
plaintiff's late husband, during the coverture owned the equity of re
demption of said estate, until it was sold for payment of one of his 

debts. 
The next question is whether, according to the facts of the case, 

the plaintiff is entitled to maintain the present action. According 
to several of the cases cited, it is settled that a woman may enforce 
at' law her claim of dower of an equity against any one, except the 
mortgagee and those holding under him ; but against such mortgagee 
and those claiming under him, her only remedy is by a bill in 
equity. In the c1se before us, the defendants have no connexion 
with the mortgagee or his executors; they hold only under the de
ceased husband. 

The r~maining inquiry is whether her relinquishment of her right 
of dower to Sewall the mortgagee, interposes any objection to her 
maintaining the present action. In the before mentioned case of 

Walker v. Griswold, the wife had released her right of dower to the 
mortgagee. The court say " This release was co-extensive with 
the mortgage ; it extended no further ; and consequently the right of 
dower continued, subject only to that incumbrance," The mort
gage was then existing, in that case, as it is in the present. In the 
case of Barker v. Parker, 17 Mass. 564, a case almost exactly 

similar to the one we are considering, the right to redeem the equity 
which had been sold was gone by lapse of time; but the court say, 
" When the husband has been seised of such an estate" ( an equity 
of redemption) " during the coverture, his widow is dowable, and 
she may have a right to redeem the same." 

Upon the grounds, and for the reasons before-mentioned, our o~ 
pinion is that the action is maintainable. 

Judgment for demandant. 
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MORTON vs. CHANDLER, 

Pa.rol evidence is inadmissible to show a mistake in the computation of the amount 
for which a recognizance of deht was taken, under the statute ; so as to enable 
the conusor, a.ft.er hning paid the money, t? recover back the excess. 

IN this action, \vhich was case for money had and received, a 

new trial having been granted, [see 6 Greenl. 14:2:.] the plaintiff 
sought to recover against the defendant the amount of a mistake 

committed in computing the sum due from him to the defendant, for 
which he had given a recognizance, pursuant to the statute ; which 
had been satisfied by an extent on his land. 

Weston J. before whom the cause was tried, admiitted parol tes
timony to prove that the recognizance was accidentally taken for 
rnore than was due from the conusor ; and the jury, being satisfied 
of the fact, returned a verdict for the plaintiff; which was taken 
subject to the opinion of the court upon the admissibility of the tes
timony. 

R. Williams and /J.. Belcher, for the defendant, cited Hunt v . 
.fl.dams, 7 Mass. 518; Townsend v. Weld, 8 Mass. 146; Stack

pole v . .!J.rnold, 11 Mass. :27 ; Emery v. Chase, 5 Greenl. 232 ; 
.11.lbee v. Ward, 8 Mass. 79 ; 2 Stark. Ev. 30 ; 1 Phil. Ev. 458 ; 
Shelly v. Wright, Willes 9; Peake's Ev. 32; Newland v. Doug
las, ~ Johns. 63 ; Legg v. Legg, 8 Mass. 99. 9 Johns. 38 . 

.11.llen, for the plaintiff, argued that not to allow a mistake like this 
to be corrected in this mode, would be giving such instruments 
greater force than judgments at law. For if the excess in a recog
nizance cannot be recovered in assumpsit, it cannot be recovered at 
all ; and the error is thereby perpetuated ; which is contrary to the 
priuciples of the law. If, after the mistake has been pointed out to 
the creditor, he refuses to correct it, the refusal is evidence of fraud; 
which may be shown by parol, in any transaction, whatever may be 
its solemnity. 3 Stark. E1,. 995, 1017, 1019, 1020, 1045, 1054. 
Barndaller v. Tate, 1 Serg. t Rawle 160; Fleming v. Gilbert, 3 

Johns. Ca. 528 ; McMeans v. Owen, 1 Yeates, J.35; Lyman v. 
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U. States Ins. Co., 2 Johns. 630; Lazell v. Miller, 15 Mass. 207; 
4 Pick. 228 ; Chandler v. Morton, 5 Greenl. 379 ; Rex. v. Scam
monden, 3 D. ~ E. 470 ; Wilkinson v. Scott, 17 Mass. 249 ; 

Gillespie v. Moore, 2 Johns. 585 ; 2 Stark. Ev. 894; Bull. N. 
P. 149; 2 Burr. 1099. 

PARRIS J. delivered the opinion of the Court in Cumberland, at 

the adjournment of May term, in .flugust following. 

That money paid by mistake can be recovered back in this form 
of action, is a general doctrine, too well established now to require 
the citing of authorities to support it. This general principle is how

ever subject to limitations; as where money is paid by mistake to 

an agent, who has paid it over. The agent is not liable to an ac
tion by the person who mispaid it, because it is not just that one 

should be a loser by the mistake of another. So if money has 
been paid upon a forged bill of exchange to a bona fide holder, 
who had given value for it ; the money cannot be recovered back 

from him, and this exception is founded upon the policy of the law 
in relation to negotiable paper. Again, whete money has been re
covered by the judgment of a court having competent jurisdiction, 
the matter can never be re-examined in this form of action; for un
til the judgment is reversed or annulled, it is conclusive as to the sub
ject matter of it. Money paid under the compulsion of legal pro
cess cannot, therefore, be recovered back, though it be afterwards 
discovered not to have been due. So long as the judgment remains 
in force, it is sufficient to protect the amount in the hands of the 
judgment creditor ;-and the only mode of obtaining relief, where 
money has been thus unconscionably obtained through the forms and 

judgment of law, is to procure a reversal of such judgment, and 
thereby dissolve the authority by which it is unjustly withheld. 

Was not this money paid under the compulsion of legal process? 

It was paid upon an execution, legally issued, upon what may, not 

improperly, be considered a judgment entered by consent ;-for 
wherein are the proceedings under the act, by virtue of which the 
magistrate takes a recognizance, of a less solemn or formal nature, 
than in a civil suit wherein he enters a default ;-or how can the 
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rights of the conusor be more insecure than those of the defendant? 
In the one case, the magistrate can never act unless the debtor be 
present, and by an instrument of the highest character known in law, 
acknowledge his indebtedness ;-then, and not till then, the trans
action becomes matter of record, partaking of many, if not all of 
the qualities of a judgment. 

In the progress of a civil suit, a judgment may be entered upon 
default, and the rights of the def end ant be entirely concluded, so long 
as the judgment remains unreversed, when in fact he may be wholly 
ignorant of the pend ency of the suit. It may be difficult to perceive 
any good reason why the record of a confession regularly made un
der the provisions of our statute, should not be considered of as 
high a character as a record of ajudgment at common law. It is 
made the basis upon which the magistrate is to i&sue an execution 
in the same manner as upon a judgment. The proper officers of 
the county are required to execute it, and declared liable for any 
malfeasance or misfeasance of which they may be guilty in relation 
to it ;-and the statute provides that the conusee may have his ac
tion of debt on the same, in the same manner as a judgment credi
tor is entitled to have his: action on any judgment of any court of 
record ;-thus treating it throughout like a judgment, and giving it 
the same legal validity and effect.'-If this view of the case be cor
rect, and the money now sought to be reclaimed, by the plaintiff, 
was paid by him under leg;al process, then according to settled law 
this action cannot be maintained. 

But there is another view which may be taken of this case, and 

upon which we ground its decision. The confession, upon which 
the money was paid, was a sealed instrument. Now the plaintiff, in 

order to maintain the present action, attempts to prove by parol ev
idence that, by mistake, the sum secured by this instrument was too 

large. Can he do this? It is a well known rule of law that parol 
evidence is not admissible to vary the meaning of a deed, or to ex

plain that which is apparent upon the face of it. A recognizance is 
a deed, and something more. It is a contract of the most solemn na
ture, and the execution which issues upon it, as to the power which 
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it confers and the duty which it imposes, is of the same nature as an 

execution which issues from the highest court of record. 
It is very clear that in an action of debt on the recognizance, as 

provided for by the statute, the conusor would not be permitted to 

introduce parol evidence to shew a mistake, and thus vary the effect 
of the sealed instrument.-Can he accomplish, indirectly, what he 
could not do directly ? Can he in this action shew what he would 

have been estopped to deny in an action on the deed? Such a prac

tice would be encouraging, instead of discountenancing, circuity of 

action, and could not be sanctioned. It would be defeating the 
manifest object of the statute, which is declared, by its title, to be 
for providing a speedy method of recovering debts, and for prevent
ing unnecessary costs attending the same. If such could be the 
practice, no man would resort to what was intended by the legislature 
as a relief from litigation. The plaintiff might undoubtedly prove 
fraud by parol, and thereby the legal effect of the instrument would 

be avoided.-Fraud, whenever it exists, may be always proved by 
parol, and when proved, so pollutes every thing with which it is com
bined, as to render the whole completely nugatory. 

It was contended for the plaintiff, in the argument, that inasmuch 
as the recognizance had been paid, it had spent its force, and that 
its origin is now open to inquiry. So it might be contended that 
the force and power of a judgment were exhausted, upon satisfaction 
and discharge ; but it would hardly be contended that a judgment 

debtor could, after satisfying the judgment, turn round and reclaim 
the· amount paid, by controverting the foundation upon which such 
judgment was pred.icated. Under such a course of practice, what 
cause of action would ever be at rest ?-After a recovery by due 

process of law there must be an end of litigation. 
Upon an attentive examination, we are all satisfied that the testi

mony introduced to shew a mistake in the confession was incompe
tent, and that the verdict must be set aside and a new trial granted~ 
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DoE mi. WARREN &,- al. 

The law does not allow interest upon interest; not even where a promissory note 

is made payable with interest annually. 

IN this case,-which was assumpsit upon two promissory notes 
made· Jan. 23, 1823, payable in six and seven years, with interest 
annually, but on which no interest had been paid nor demanded, for 
years,-the question was whether, in computing the sum now due, 

interest should be cast upon the accruing interest of each year, from 
the time it became due. 

This question was briefly spoken to by Boutelle, for the plaintiff, 
and W. W. Fuller for the defendant ; and the opinion of the Court 
was delivered in Cumberland, in .Jlugust following, by 

WESTON J. Upon an examination of the En1~lish authorities, 
it will be found difficult to deduce any general principles, for the 
allowance of interest, which have bee~ uniformly practised upon. 
It has been allowed in sonie cases, and denied in others ; without 
any apparent reason for a distinction. But ·no case has been cited, 
where compound interest, or interest upon interest, has been allow
ed by their courts. In LeGrange v. Hamilton, 4 D. iy E. 613, 
it was decided, Lord Kenyon dissenting, that an express contract 
of that kind was not usurious. And this judgment was affirmed in 
the exchequer chamber. 2 Hen. Black. 144. But the condition of 

the bond in that case, with the explanatory memorandum thereon, 

upon which the question arose, will not be found to authorize or re
quire that the interest should be added to the principal, and that 

both should carry interest. It merely provided that a portion of 
the sum, stipulated to be paid quarterly, should first be applied to 
keeping down the interest. 

Chancellor Kent, in a case cited for the defendants, is very clear, 
upon a review of the authorities, that an express ag;reement to pay 
compound interest could not be sustained in chancery, and he ex

pressed strong doubts, whether it would be valid at law. In the 
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case before us, there is no express contract to this effect ; and it is 
even contended that there being an express contract on the subject 
of interest, no other can be implied. The promise is, to pay inter
est annually. That must be understood to mean, and indeed it can 
have no other meaning, on the principal in the notes. This was the 

construction given to a similar note in Pierce v. Rowe, I N. Hamp. 

Rep. 179. There is therefore weight in the position taken by the 

counsel for the defendants, that a right to claim compound interest is 
not only not implied but excluded; upon the legal maxims expressio 
unius est exclusio alterius, and expressum facit cessare tacitum. 

But we do not place the decision of the cause upon this point. 
What is the ground of liability to pay compound interest? Because 
it is insisted that it is just, right and equitable that interest should 
carry interest, after it becomes due. But chancery denies a claim 

of this sort as inequitable, unjust and oppressive, as has been shown 

by Chancellor Kent. Can these terms have one meaning in chan
cery, and another at law' Is the standard of morality so uncertain, 
that what is wrong on one side of the hall of justice, may become 
right on the other? It must be remembered that this is a construc

tion, upon which both systems of courts are left free to act, upon the 
great principles of justice. It is upon these principles alone, thl'i.t 
promises are ever implied, or duties raised, at law. What is inter

est ? It is an accessary or incident to principal. The principal is 

a fixed sum; the accessary is a constantly accruing one. The form
er is the basis or substratum from which the latter arises, and upon 

which it rests. It can never, by implication of law, sustain the 

double character of principal and accessary. Whatever the plain
tiff recovers beyond the face of the notes, the sum originally due, he 
recovers as interest. No part of it then has yet become principal, 
nor can it be so regarded. After interest however has accrued, the 
parties may, by settling an account, or by a new contract, turn it into 

principal. It is then in the nature of a new loan ; but it does m>t be
come principal, by operation of law, merely because it is due ; which 
is what is contended for on the part of the plaintiff. 

In the opinion cited from New York, the learned Chancellor states 

that the Roman law was constant in its condemnation of compound 
7 
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interest; referring to the code and to Voet on the pandects. And 
this is deservedly high authority, in whatever relates to private rights 
and personal contracts. I;1 Lane v. Cotton, 12 Mod. 482, lord 
Holt says thr,t the laws of all nations were raised out of the ruins of 
the civil law, and that the principles of the English law were borrow

ed from that system, and grnunded upon the same reason. 
Compound interest was allowed by the court in Greenleaf v. 

Kellogg, 2 .JVIass. 568, but the point raised by the defendant in that 
case, was, that no action could be maintained for the interest, until 
the principal fell due. The court decided otherwise ; and gave 
judgment for the interest, with interest thereon from the time it be
came due, until judgment· was rendered. It does not appear that 

there was any discussion or argument, as to the correctness of this 

mode of computation. This part of the case was overruled in Has

tings v. Wiswell, 8 Mass. 455, at a term of the court where Par
sons C. J. presided, who was counsel for the plaintiff in the former 
case, and had cited it with approbation in '1 ucker v. Randall, 2 
Mass. 284, as to the main point decided. 

The mode of computing interest was settled by the court in Dean 
v. Williams, 17 Mass. 417, in which they say the law does not al
low compound interest, and that the interest is never allowed to form 
a part of the principal, so as to carry interest. It is true, it does 
not appear that the note in that case was made payable with inter
est annually; and it may, and perhaps ought, to be presumed to 
have been drawn in the common form. But if interest ought to 
carry interest when due, and because it is due, the rule should be 
uniform. Suppose a note is made payable in one year with inter
est, and it remains several years, without payment of either princi

pal or interest. If then put in suit, it never has been pretended that 
more than simple interest can be recovered. And yet at the end of 

the year, the sum due and detained was the principal and interest; 

and there would be the same reason for claiming interest on both, 
as there would be, if the note had been made payable with interest 
annually. So if a note was made payable in five years with interest, 

and remained eight years without any payment, only simple inter

est could be recovered; although the amount due and detained, the 
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last three years, would be the principal and five years interest. And 
there would be the same reason for regarding the latter as an addi
tion to the principal, as there would be for adding the accruing in
terest of each year to the principal, where, by the terms of the note, 

interest is to be paid annually. The only difference between the 

two cases is, that rests wquld be made in the one, more frequently 
than in the other. 

But although the law does not allow compound interest; it has 

not been inattentive to the rights of creditors. It does not permit 

the debtor to detain the interest he has promised to pay annually ; 

but furnishes a remedy, if not paid to the creditor at the end of each 

year, to recover it, ifhe chooses to exact it. The debtor then is suf
ficiently in his power ; and if he is disposed to indulge him, he must 
be contented to receive simple interest. 

Upon these principles interest must be computed, in the case be
fore us, and judgment rendered accordingly. 

MILLER, Warden of the State Prison, vs. The trustees of 
the MARINER'S CHURCH, 

A witness, upon the voir dire, may be examined respecting contracts, records or 
documents not produced at the trial, so far as relates to his interest in the cause. 

A member of a corporation who is its surety for the payment of a debt not in con
troversy in the suit on trial, is not on that account an incompetent witness for 
the corporation. 

A member of an eleemosynary corporation, having no pecuniary interest, is a com

petent witness, in a suit in which the corporation is a party. Semble. 

ff the party entitled to the benefit of a contract, can protect himself from a loss 

arising from the breach thereof, at a trifling expense, or with reasonable exer

tions, it is his duty to do it. And he can charge the delinquent party with such 
damages only as, with reasonable endeavors and expense, he could not prevent. 

Tms was an action of assumpsit brought under a special resolve 
-of the legislature, passed March 5, 1829, for the price of a quantity 
of hammered stone ; the defendants having leave to claim in offset 
the amount of damages occasioned by any breach of the contract. 
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At the trial,, before Weston J. the defendants offered Mr. Cutter, 
one of the trustees, as a witness. The counsel for the plaintiff pro
posed, with a view to show his interest in the cause, to ask him ifhe 

was not responsible as surety for the def end ants for the payment of 
money which they owed. Before this question was answered, the 
defendants' counsel asked him if he was so responsible by reason of 

any verbal contract ; and he stating that he was not, they objected 

to any parol evidence of his liability, insisting on the production of 

the written contract. This objection the judge overruled; and the 
witness thereupon testified that he was surety for the defendants on 
certa.iu promissory notes given for monies borrowed. But notwith
standing this liability, the judge admitted him as a competent witness. 

Several witnesses on the part of the defendants positively testified 
that the late warden of the State prison agreed that the stones, which 
he contracte~ to furnish for the use of the defendants, should be de
livered at Portland by the fifteenth day of June, 1828. But the 
late warden as positively testified that he did not and would not agree 
absolutely that they should be delivered at that time ; but promised 
that he would endeavor and do the best he could to cause them to 
be delivered as early as that, 

The ;:;t.ones not having been wholly furnished tin JV'ovember fo};,. 
lowing, the counsel for the defendants insisted that, from the evi
dence adduced, they were entitled to damages, whether the contract 
was found to be such as was testified by their witntsses, or by the 
late warden. If according to the former, then they were entitled to 

large damages arising from loss of labor, loss of rents, and the de
fective character of the work. If by the latter, they still contended 
that the contract had been violated, but claimed damages upon a ba-
sis less definite and extensive. -

The judge instructed the jury tl1at if they believed that the con
tract was such as was testified by the defendants' witnesses, they 

ought to allow to the defendants the whole or such parts of their 

claim for damages, as the parties, bestowing proper attention upon 
ilie subject, at ilie time of making the contract, might have contem
plated as likely to result from its nonful:filment. At the request of 



JUNE TERM, 1830. 53 

Miller v. Mariner's Church. 

the counsel for the plaintiff, he further instructed them that if the 

contract was for delivery of the stones by a fixed time, the defen
dants would, in that case, be entitled to no more damages than they 

had or would have sustained, if, when the time of delivery had ex
pired, they had stopped the receiving of any more from the warden, 
and had proceeded, with due diligence, to furnish themselves else
where ;-and that had the materials been bricks or boards, which 

could readily have been procured at short notice, in the place where 
their building was being erected, the measure of damages would 
have been to estimate what would have been sufficient for the neces

sary delay and additional price, if any. The counsel for the de
fendants objecting to this instruction, the judge added, at their re~ 

quest, that if the defendants were prevented or deterred, by the 
conduct or assurances of the plaintiff after the breach of the contract,. 
from stopping the further receipt of stones from him, and proceed

ing to supply themselves elsewhere, there ought to be no mitigation 
of damages upon the ground suggested by the counsel for the plain
tiff. He further proceeded to instruct the jury, that from the en
couragement which the defendants received from the plaintiff, after 

the alleged breach of the contract, that the stones should be furnish
ed with all possible despatch, and the time which would necessarily 
be required to prepare them if they had then ordered them from 
another quarter; it did not seem that common prudence or a due re
gard to their interests, or the interest of the plaintiff, required them to 
have taken any other C' mrse than they did take. 

The jury, under these instruc·ions, allowed certain damages to the 

defendants, and returned a verdict for the plaintiff for the balance 
.of his account ; which was taken subject to the opinion of the court 
upon the correctness of the instructions given, and the admissibility 

of the parol testimony received from Mr. Cutter. 

The cause was submitted without argument by R. Williams and 
.11.llen for the plaintiff; and Sprague and Evans for the defendants ; 
and the opinion of the Court was delivered in this term by 

WEsToN J. The first witness, offered by the defendants, was 

admitted as competent, notwithstanding the interest attempted to be 
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shown by the parol testimony objected to by them. The interest is 
nothing more, than every surety has in the solvency and ability of 
his principal; or a creditor in that of his debtor. It is an interest 
going to his credibility. But the fact from which it arises, like every 
other fact proved in the trial of a cause, should not be made out 
from testimony liable to legal objection. And if the parol testimony 
received to prove the interest of the witness was of this character, 

the verdict cannot be supported. The examination of the witness 
to ascertain his interest, was in effect upon the voir dire. It ·was a 

preliminary inquiry, not a part of the issue on trial, which is to be 
proved by the best evidence ; a rule well known, and with which 

every party is, or ought to be, prepared to comply. But an objec

tion to a witness on the ground of interest, is often unexpectedly 
made. Neither the witness therefore, nor the party producing him, 
can be reasonably required to have with them written papers or doc

uments, which may happen to be referred to upon such an inquiry. 
The witness is to make true answers to such questions as may be put 

to him ; and his mouth is not to be stopped, as to any fact within his 
knowledge, by a technical rule, which is altogether just and proper, 
with respect to facts involved in the issue. Has he given a note ? 
Has he given a deed ? Is he a member of a certain corporation ?
Doubtless the production of the note, the deed, and the books of the 

corporation, would be the best evidence of these facts. But they 
are within the knowledge of the witness ; and the party objecting 
has a right to appeal to him upon the voir dire. A different rule 
would not only be unnecessary,· but exceedingly inconvenient in 

practice, as it would occasion the delay or the continuance of a 

cause from time to time, as objections of this sort might successively 
arise, in the progress of a trial. It is laid down in the text of Starkie 

on evidence, part 1, 121, and part 2, 756, that a witness upon the 

voir dire, may be examined as to the contents of documents not 
produced. If however the. witness produces the written document 
upon the voir dire, it must be read. Butler v. Carver, 2 Starkie's 
cases, 433. But the exception proves tlre rule ; which was in that 
case admitted to exist. And we are of opinion the testimony ob
jected to was admissible. 
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By the common law, the estimation of damages is within the prov
ince of the jury. Courts may, and often do, in cases of manifest ex
cess, interfere by granting a new trial. Where the injury affects 
the personal feelings, this is rarely done. And in cases of fraud or 
wanton trespass, considerable latitude has been allowed. But 
where there exists a fixed standard or scale, by which damages may 

be calculated, ajury will not be permitted to depart from it. Thus 
assumpsit, instead of debt, is now the remedy universally resorted 
to, upon simple contracts for the payment of money. By the form 
of the action, damages are sought for the nonperformance ; but the 
measure of damages is the debt due, with interest for the detention, 
for a longer or shorter period, according to circumstances. In oth
er cases, arising from the nonperformance of agreements, the stand~ 
ard is less definite ; and necessarily attended with greater uncer
tainty. In general, the delinquent party is holden to make good the 
loss occasioned by his delinquency. But his liability is limited to 
direct damages, which, according to the nature of the subject, may 

be contemplated or presumed to result from his failure. Remote 
or speculative damages, although susceptible of proof, and deducible 
from the nonperformance, are not allowed. 

And if the party injured has it in his power to take measures, by 
which his loss may be less aggravated, this will be expected of him. 
Thus in a contract of assurance, where the assured may be entitled 
to recover for a total loss, he, or the master employed by him, be
comes the agent of the• assurer to save and turn to the best account, 
such of the property assured, as can be preserved. 

The purchaser of perishable goods at auction, fails to complete 

his contract. What shall be done ? Shall the auctioneer leave the 
goods to perish, and throw the entire loss upon the purchaser t 
That would be to aggravate it unrel!sonably and unnecessarily. It 
is his duty to sell them a second time, and if they bring less, he may 
recover the difference, with commissions and other expenses of re~ 
sale, from the first purchaser. 

If the party entitled to the benefit of a contract, can protect him
self from a loss, arising from a breach at a trifling expense, or with 
reasonable exertions, he fails in social duty, if he omits to do so, re-
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gardless of the increased amount of damages, for which he may in
tend to hold the other contracting party liable. Qui non prohibet, 

cum prohibere possit, jubet. And he who has it in his power to 
prevent an injury to his neighbor, and does not exercise it, is often 

in a moral, if not in a legal point of view, accountable for it. The 

law will not permit him to throw a loss, resulting from a damage to 

himself, upon another, arising from causes for which the latter may 
be responsible, which the party sustaining the damage, might by 
common prudence have prevented. For example ; a party con
tracts for a quantity of bricks to build a house, to be delivered at 
a given time; and engages masons and carpenters to go on with the 
work. The bricks are not delivered. If other bricks of an equal 
quality, and for the stipulated price, can be at once purchrised on 
the spot, it would be unreasonable, by neglecting to make the pur
chase, to claim and receive of the delinquent party, damages for 

the workmen, and the amount of rent, which might be obtained for 
the house, if it had been built. The party, who is not chargeable 
with a violation of his contract, should do the best he can in such 
cases, and for any unavoidable loss occasioned by the failure of the 
other, he is justly entitled to a liberal and complete indemnity. 

The instructions of the judge to the jury objected to by the coun
sel for the defendants at the trial, were in conformity with these 
principles, and in the opinion of the court not liable to legal objec-

tion. Judgment on the verdict. 
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CAYFORn's case. 

In an indictment for lewd cohabitation, adultery, or bigamy, the prisoner's con
fession of the fact of his marriage, if the marriage was in another State or coun
try, is su!licient proof of the fact. 

And it seems that such evidence might be received if the marriage were in this 
State. Sed qumre. • 

Whether, in the absence of better proof of marriage in .this State, evidence of long 
continued cohabitation, birth of children, and uniform reputation of a lawful 
marriage, is admissible in criminal cases,-qumre. 

Tms was an indictment for lewd and lascivious cohabitation, tri
ed before Parris J. To prove the marriage, the government 
relied on evidence of the following facts. The prisoner removed 
from New Hampshire into Maine about twenty years since. Soon 
afterwards he sent a person after "his wife and family ;" who brought 
to him a woman and two children, whom he received and treated as 
his wife and children, calling the woman his wife. They continued 

to live together as man and wife, upwards of ten years ; during 
which time he went to England, where he said they were married, 
to obtain the property inherited there by his wife, which, on his 
return, he said he had obtained to a large amount. 

The counsel for the prisoner contended that this evidence was 
insufficient to prove the marriage ; but the Judge ruled it sufficient; 
and the prisoner being convicted, the point was reserved for the con
sideration of the Court. 

Emmons and Boutelle, for the prisoner, cited Commonwealth v. 
Littlejohn, 15 Mass. 163; 2 Stark. Ev. 437-8, 937-8 and notes; 
Morris v . .Miller, 4 Burr. 2057 ; Bull. N. P. 27 ; The People v. 
Humphrey, 7 Johns. 314. 

The .!J.ttorney General, e contra, cited Commonwealth v. Drake, 
15 Mass. 161; Commonwealth v. Calef, IO Mass. 153; Mary 
Norwood's case 1 East's P. C. 337. 

8 
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The opinion of the Court was delivered in Cumberland, at the 
adjournment of :~ay term in ..i.ugust following, by 

MELLEN·C. J. The question is whether the evidence of the de
fendant's confessions as to his having been married in England, ac

companied by proof of his having lived ten years with the person 
whom he called his wife, and with children whom he treated as his 
own ; and his declarations that he had, during their cohabitation, 
been to England, where he received property to a large amount, 
which she inherited ; was competent evidence to be submitted to the 

jury for the purpose of proving the marriage. 
Nothing is more clear than that proof of the voluntary confession 

of a man on trial for adultery or lascivious cohabitation, that he is 
guilty of the crime charg;ed, is legal evidence ; and, in the absence 
of controling evidence, is abundantly sufficient ; and the reason why 
his confession that he was a married man at the time of committing 
the offence charged, should not be good also, is not very apparent. 
In several books, however, there seems to have been some distinc
tion, though not a very clear one. Neither do we perceive why, in the 
case of a libel for divorce, the marriage of the libellant and libellee 
may be proved by a regular certificate ; and yet a second marriage 
of the libellee with the person with whom the alleged crime of adul
tery was committed, must be proved by the oath of some person 
present when the marriage was solemnized ; as was required in the 
case of Ellis v. Ellis, 11 Mass. 92. It was intimated, if not stated 
by Lord Mans.field in .Wlorris v. Miller, 4 Burr. 2057, that in case 
of bigamy, as well as an action for criminal conversation, it is essen
tial to prove a marriage in fact, as distinguished from the acknowl
edgment of the parties. The cases, however, are not alike. In the 
civil action, the plaintiff demands damages, which he has no right to 
recover, unless there has been a legal marriage between him and the 
woman with whom the defendant is charged to have committed the 
adultery ; and in such a case the confession of the defendant, who 
may be a total stranger to the marriage, will amount only to an ac
knowledgment of a marriage by reputation. In that light the court 

viewed the confession of .Miller as to the alleged marriage between 
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Mr. and Mrs. Morris. But in a prosecution against a man for big
amy, adultery or lascivious cohabitation, the confession of the de
fendant is of a different character. It is a confession from one who 

. must certainly know whether the fact confessed is true or false. 
Justice Buller, speaking of the case of Morris v. Miller, says the 
evidence of the defendant's confession, was not sufficient ; " for it 
was only a confession of the reputation that she went by the name of 
the plaintiff's wife; and not a confession of the marriage." Bull. 
JV. P. 28. 2 Phil. Ev. 152. This case, instead of proving that 
a full and voluntary confession of the marriage, was not sufficient 
to prove it, seems clearly to justify a different conclusion ; and such 

a conclusion Phillips has drawn. In Trueman's case, East's P. C. 
4 71, the cohabitation of the prisoner with Mary Russell was proved ; 
and it was also proved that he had admitted that he had married her 

· in Scotland. The prisoner was convicted ; and all the judges, ex
cept three, who were absent, held the conviction to be proper. There 
were some circumstances in the case, corroborating the confession, 
but not stronger than those in the case before us. Trueman was in
dicted for polygamy. Mr. Starkie, in his learned treatise on evi
dence, Vol. 3,page 1186, observes in reference to the above case,
" It is not easy to say on what principle a direct and deliberate ad
mission of the prisoner, of his marriage, should not be evidence 
against him of the fact in this case as well as in any other." In Nor
wood's case, East's P. C. 470, confession and cohabitation were 
admitted as evidence to prove the relation of husband and wife in a 
case of petit treason. So also in a case of bigamy, the prisoner was 
convicted upon proof of his admission, deliberately made, of both 
marriages, in the presence of his first wife, before a magistrate. 3 
Stark. Ev. 1186 in a note. So in Farray v. Hallacher, 8 Serg. 
o/ Rawle, 159, it was decided in a case of crim. con. that the de
claration of the defendant that he knew the woman was married to 
the plaintiff, and that with this knowledge he seduced her, might be 
given in evidence in proof of the marriage. To this point see also, 
Rigg v. Curgenven, 2 Wils. 395. In the present case, the proof 
of the defendant's confession was on oath, and he had the benefit of 
cross exl}mination. He certainly knew whether he had been mar-
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ried ; and as he stated that he was married m England, we ought 

to presume that he was legally married, in the absence of all proof 
of an opposing character ; especially after a cohabitation of ten or 
more years, and the birth of several children. And if any thing more 
is necessary to shew the legality of the marriage, there is proof of 
his having received property inherited by her, which he could not 
have obtained unless he had been lawfully married to her. Cases 

of foreign marriages stand on different ground from domestic. The 

latter may generally be proved with ease by record evidence, or by 
the oath of some person or persons who were present at the solem

nization ; they being within the reach of the court's process ; not so 
in case of marriages in a foreign country, or even in another State in 

the Union. We do not mean to say that the deliberate and une
quivocal confession of a man charged with adultery, that he was then 

a married man, though married in this State, and without any cor
roborating circumstances, would not be sufficient for a conviction. 

The present case does not require us to decide that point ; nor how 

far long continued cohabitation, with the birth of children and a uni
form reputation of a lawful marriage, might be considered, as com
petent or sufficient, where other evidence could not be obtained. 
In such cases public policy might justify and require a relaxation of 
the general principle, in order to prevent the open violation of our 
laws with impunity. By the law of the land, if a man is indicted 
for counterfeiting a bill of a ban~ of this State, or knowingly passing 
such a bill as true, the president or cashier of such bank must be 
called as a witness to deny his signature, and prove the bill a for

gery ; but if the bill forged or passed, purports to have been issued 

by a bank in any other State, the court dispense with the testimony 

of the president and cashier, because the process of our courts can
not compel their attendance ; and accordingly proof of a secondary 

character is constantly received ; namely, the testimony of any person 
or persons acquainted with the genuine bills and signatures. In ca
ses where it may be necessary, there may be the same reason for 
admitting evidence of marriage less clear and direct than that on 
which the conviction of the defendant was founded. This convic
tinn wP. iire all of ooinion was correct, upon the evidence in thP, case. 



.... 

JUNE TERM, 1830. 61 

Esmond v. Tarbox. 

In the trial of libels for divorce, the court do not pass a decree upon 

the mere confession of the party charged with the adultery. To 
prevent collusive arrangements between husband and wife to obtain 
a divorce, and the success of such arrangements, it is necessary that 
such proof should be disregarded. A default in such case is in some 
degree in the nature of a confession, but the libellant must still prove 
the allegations in the libel. 

Motion for a new trial overruled. 

ESMOND vs. TARBOX. 

Where the plan and the monuments made by the original surveyor of a tract of 

land do not correspond, the monuments are to be resorted to, in order to ascer
tain the true location. 

And if the monuments were made by one surveyor, and the plandrawn by anoth
er, and the plan alone is referred to in a deed ofconveyancc, yet the monuments 
govern and control the plan. 

Tms was a writ of entry, tried before Weston J. The parties 
were owners of adjoining house-lots in Gardiner. Both claimed 
title under the same grantor ; and both deeds referred to .11.dams's 
plan of the lots granted. It was merely a question of boundary be
tween them. 

It appeared that a tract containing the premises had been origi~ 
nally surveyed into lots by one Hobart, who fixed monuments at the 
corners of the lots, and made a plan of the whole survey. After

wards .Ii.dams was employed by Mr. Gardiner, the general proprie
tor, to survey some adjacent land, and to make a plan of the whole, 
including Hobart's survey in his plan, for greater convenience; and 
was directed to adopt Hobart's monuments wherever he could find 

them. The plan, which he thus made, embraced Hobart's plan, 
laid down upon a reduced scale to conform to his own ; and 'was 
the plan referred to in the deeds. By measuring the lots as they 

were laid down on the plan, without reference to any monuments, 
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the case was with ithe demandant ; who insisted upon this rule, be
cause .!l.dams made no monuments, and his plan was to be taken as 

part of the deed. But by the monuments set up by Hobart, the 

case was with the tenant. 

The judge instructed the jury that the principle contended for by 

the counsel for the demandant was the true and legal principle for 
the location of the lots, if no intervening monuments made by Ho
bart could be found ; but that whenever such monuments were prov
ed, the location must conform to them, whether this accorded with 
the plan, or not. ..,.\nd the jury returned a verdict for the tenant; 
which was taken subject to the opinion of the court upon the cor

rectness of the judge's instructions. 

The point was submitted without argument by Evans for the de
mandant, and .!l.llen for the tenant; and the opinion of the Court 

was delivered in this term by 

WESTON J. This is an exceedingly plain case. The deeds both 
of the demandant and tenant, refer to .!l.dams's plan. And that is 
Hobart's plan, upon a reduced scale. Hobart surveyed the ground 

and set up monuments. JJ.dams made no survey of the land in ques
tion; but adopted Hobart's survey and monuments, as he was di
rected to do. The jury have, by their verdict, established the line 
between these parties, according to these monuments ; the location 
of which was proved to their satisfaction. The plan and the monu
ments do not exactly coincide ; but this is no uncommon case ; and 

where a difference is found to exist, it has been long the settled prac

tice, both of Massachusetts and of this State, to give effect to the 
latter, rather than the former. 

The monuments adopted, or placed upon the face of the earth, 
are the best evidence of the lines and corners actually made by the 

survey. Of this the plan is intended to be an accurate delineation. 
The survey is the original work, and the plan is derived from it, and 
intended to represent it. If it fail to do so, the survey, if it can be 

ascertained, and not the erroneous delineation of it, is to govern.

Pure;hasers look to actual monuments, which they are, or should be, 

careful to preserve ; and public policy, as well as the principles of 
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law, requires that their titles and posessions should be protected and 
secured by them. 

It makes no difference that the plan referred to was made by one 
man, and the survey by another ; or that a plan upon a larger scale 
intervened. Both were intended to be coincident, and derived from 
one source, the survey. The legal construction of what is done in 
these cases, is not affected by the number of agents employed. One 

may make the survey, and locate the monuments, and another may 
delineate the plan from his field book or minutes, and the actual sur
vey will be equally conclusive, as if all had been done by the same 
hand. 

Judgment on the verdict. 

WARREN vs. The inhabitants of LITCHFIELD. 

After verdict, the court will support the declaration by every legal intendment, if 
there is nothing material on record to prevent it. 

Therefore where the plaintiff declared against a town, that a certain bridge in it 
was out of repair, by reason whereof his horse, of the value of seventy five dol
lars, harnessed in a chaise, was drowned, and the harness injured to the value 
of fifteen dollars ; and the jury found for the plaintiff, with damages to the 
amount of seventy two dollars and fifty cents ;-the declaration, after verdict; 
was held well enough, the damages being taken to refer to the horse which the 
plaintiff alleged to be his, and not to the harness, to which he did not set 

forth any title. 

Whether the merits of a motion in arrest of judgment, made in the court below for 

defects apparent on the face of the declaration; can be brought before this court 
by summary exceptions, under Stat. 1821, ch. 93, sec. 5,-dubitatur. 

Tms was an action of the case, in which the plaintiff declared 
that a certain bridge in Litchfield, which the inhabitants were bound 
to maintain, on a certain time was out of repair ; " by reason where
of the plaintiff's horse, harnessed in a chaise, and under the care of 
a careful driver, in attempting to pass over said bridge, was, with 
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:Said chaise and harness, precipitated therefrom into the water be
neath, and the said horse was drowned, and the said chaise greatly 
injured, and the life of the driver greatly endangered. And the 
·said plaintiff avers that the value of the horse was seventy five dollars, 

and the injury to the chaise and harness equal to fifteen dollars more. 
And the plaintiff says that said inhabitants had due notice of said 
defect and want o( repair. Whereby an action hath accrued to re
cover of said inhabitants the amount of damages by him sustained as 

aforesaid," &c. 
It was proved at the trial before Smith J. in the court below, that 

the defendants had undertaken to rebuild the bridge, a short time 

before th~ accident mentioned in the declaration ; and had made 
•some progress in the work, with all reasonable despatch. On the 
day alluded to, the bridge appeared safe, as usual, except that the 
railing was taken away. But the planks had been ripped up, and 

· one of the outside string-pieces removed ; after which the planks 
were laid down as before, but not fastened. The bridge in this 

condition could be safely passed, and had been so passed a day or 
two before, by travelling over the side where the string-pieces re
mained; but the plaintifPs servant, inclining a little towards the 
weak side, was precipitated into the river, the planks on that side 
being destitute of support. There was nothing to draw his attention 
to the unsafe condition of the bridge; nor did he mijke inquiry on 
that day as to its situation ; though it appeared that he was informed 
about a fortnight previous that it was then unsafe, and that it proba
bly would not be finished under four or five weeks. 

The judge instructed the jury that if they were satisfied, from the 
evidence, that the deficiency was concealed from observation by the 

planks placed over it; that the plaintifPs servant had conducted with 

ordinary care and prudence when he attempted to pass the bridge ; 
and that he had no notice, or had no reason to conclude, from the 
appearance of the bridge and other circumstances, that the same 
was unsafe and dangerous to be passed ; they ought to find for the 

plaintiff; which they did, as:3essing his damages at seventy-two dol

lars and fifty cents. 

The defendants then moved in arrest of judgment, because it was 
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not alleged in the declaration that the chaise, for the injury to which 
damages were claimed, was the property of the plaintiff, nor did it 
appear therein that the plaintiff had any title to damages for that 
injury. 

But the Judge overruled the motion. Whereupon the defendants 

filed exceptions to this opinion ; and also to his instructions to the 

jury; and brought the cause up pursuant to the statute. 

Sprague and Robinson, in support of the exceptions, contended 

that the judgment ought to have been arrested ; because this was 
not the case of a title defectively set out ; but of a want of any ti
tle. It was a defect inherent in the elements of the plaintiff's case, 
and was incurable. There is no allegation of property, •general or 
special, in the chaise ; yet the damages are general, applying to the 
whole declaration ; and this being bad in part, the judgment must 
be arrested in toto. For the plaintiff's title in the chaise should have 

been stated expressly, and not left to be made out by implication. 

It does not even appear that the driver was the plaintiffs servant. 

He might, in perfect consistency with the truth of the declaration, 
have been the bailee of the horse for hire, and travelling in his own 
chaise. 5 Dane's .Jlbr. ch. 146, art. 7, sec. 7; 1 Chitty's Pl. 367; 
2 Saund. 379 note 13; 1 Ld. Raym. 239; Cas. temp. Hardw. 118; 
2 Stra. 1023; 5 Com. Dig. Pleader, 3M. 9; Cro. Jae. 46; 
Joce v. Mills; 2 Salk. 640; 2 Ld. Raym. 890; Little v. Thomp
son, 5 Greenl. 228; Trevor v. Wall, 1 D. iy E. 153; Hancock 

v. Haywood, 3 D. iy E. 435; Williams v. The Hingham Turn
pike, 4 Pick. 341 ; Stanwood v. Scovel, ib. 422. 

As to the instructions to the jury, they insisted that the knowledge 
which the driver had, a fortnight before the accident, was sufficient 

to have put him on his guard, and to have led him, as a prudent 
man, to hav.e inquired into the state of the bridge, before he at
lempted to pass it. And as a due degree of caution on his part 

would have prevented the iajury, the defendants were not liable ; 

and the jury ought to have been so instructed. Farnum v. Con
cord, 2 N. Hamp. 392. 

' 
.Jlllen, for the plaintiff, cited 5 Dane's .Jlbr. · 228; 3 Bl. Com. 

394; Fuller v: Holden, 4 .llfass. 498; Moore v. Boswell, 5 Mass. 
9 ' 
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306; Kingsley v. Bill, 9 Mass. 198; Richardson. v. Eastman, 12 
Mass. 505; Colt v. Root, 17 Mass. 235; Ward v. Bartholomew, 
6 Pick. 409; Pangburn v. fiamsay, 11 Johns. 141; Pinckney v. 
East'Hundred, 3 Saund. 379 ; 6 Pick. 409 . .. 

The opinion of the Court was read in the following term as drawn 

up by 

MELLEN C. J. We will first consider the motion in arrest of 

judgment. 
It is well observed in the case of Bayard v. .1lfalcolm o/ al. 2 

Johns. 550, that " it has been repeatedly decided that, after ver
dict, the court will do what it can to help a declaration ; that the 

court will suppose every thing right, unless the contrary appears on 
the record ; and the general scope of the authorities is, that, after 
verdict, every legal intendment is to be admitted in its support." See 
also, 1 Salk. 29 ; 3 Burr. 1·725 ; 1 Wils. 255 ; 1 Saund. 128. 
There are numerous cases in which the question has been examined, 
what imperfections or omissions in a declaration are cured by ver
dict, and it is a vain attempt to reconcile them. There is, at the 
present day, less strictness than there formerly was, and an increas
ing disposition in courts to support a declaration, after verdict, by 
legal intendment. In the case of Li,ttle v. 1 hompson, cited by the 
defendant's counsel, we had occasion to examine several of the au
thorities on the subject. There a severe penalty was demanded in 
an action of debt ; · but the declaration omitted an essential averment, 

namely, that the defendant took and carried away the logs, and dis
posed of them, without the consent of Li,ttle the plaintiff. The case 
was not brought within the statute on which the action was founded. 
No title was set forth that would sustain an action of debt; and, ac
cording to the general principle of law, a verdict could not cure such 
a material defect. In such a case, the court, on a motion in arrest 
of judgment, would not presume the defendant guilty of an offence 
or wrong, not charged. In Pangburn v. Ramsay, 11 Johns. 141. 
Spencer J., in delivering the opinion of the court, says, " Where 
there is a defect, imperfection or omission, yet if the issue joined 
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be such as necessarily required, on trial, proof of the facts defec
tively or imperfectly stated or omitted, and without which it is not 
to be presumed that either the judge would direct or the jury would 
have given the verdict, such defect, imperfection or omission is cured. 

by the common law." The principle here laid down goes much 
further in favor of sustaining a declaration, than any of the cases ci
ted in Little ·v. Thompson in the opinion delivered. So also in 
Ward v. Bartholomew, cited by the counsel for the plaintiff, where 

the demandant had omitted to allege his seisin of the demanded 
premises, and the jury found that the tenant had disseised him, the 
court declined arresting the judgment, on the ground that the 
jury could not have found that the tenant disseised the d_emandant, 

unless he was seised. These cases show how much the 
I 

court will 
intend in favor of a declaration, after verdict, for the purpose of sus
taining it. It is a well settled principle of the common law that 
where the declaration contains two or more counts, one of which 
is bad; and a general verdict for damages is given, the judgment 
must be arrested ; though in this State, the abovementioned princi
ple is done away by the third section of the statute of 1830, ch. 463. 
In the case before us, however, the declaration contains but one 
count ; still it is contended that in that count the plaintiff demands 
damages for the loss of his horse and an injury done to the chaise 
in which he was harnessed, at the time he was precipitated from the 
bridge ; and yet there is no averment in the declaration that he owned 
the chaise or the harness. This is true. And for this reason it is 
contended that judgment cannot be legally rendered on the verdict ; 
as the damages must be intended as given, as well for the injury 

done to the chaise as for the loss of the horse. The first inquiry is 

whether the. principle contended for is applicable to a declaration 
containing only one count, describing several articles of property, to 
some of which no title is set forth. The case of Joce v. Mills, 2 
Salk. 640, seems to support the above position, and we do not per
ceive that the case of Pinkney vs. Inhabitants of East Hundred, 3 
Saund. 379 is opposed to it. That was decided on demurrer ; and 
there can be no question that where there is a demurrer to the whole 
declaration, the plaintiff ought to have judgment for that which i11 
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well laid and be barred for the residue ; and in such a case the dam
ages will be assessed according to the right as alleged and established. 
It will be more useful carefully to examine the declaration, and see 

~hat its averments are, and what the plaintiff's claims are. The 
language employed in relation to the horse clearly amounts to an al
legation of the plaintiff's ownership ; but there is no averment that 
he owned either the chaise or harness. The averment is, " by rea
son whereof the said plaintiff's horse, harnessed in a chaise, and 
under the care of a careful driver, &c. &c. with said chaise and har
ness, was drowned, and the said chaise greatly injured and the life 
of the driver greatly endangered." The value of the hors~ is al
leged to have been $75; and the injury to the chaise to have been 
equal to $15. The verdict was returned for $72 50. The con
cluding averment is that an action hath accrued to the plaintiff to 

recover the amount of damages by him sustained as aforesaid. And 
now from all these averments and facts, appearing on the record, 
what is the legal intendment, admissible in support of the verdict r 
The plaintiff contends that the chaise is named in the declaration, 
merely as descriptive of the manner in which his horse was travel
ling at the time of the disaster ; and that the injury done to the 
chaise, and the danger to the life of the driver are mentioned as de
scriptive of the consequences of the defendant's neglect in regard 
to the bridge ; and not as a ground of claim of damages for either 
of those consequences. The language will admit of this construc
tion. The horse is called "the plaintiff's horse"-the chaise is 
merely called " a chaise." If this mode of reasoning may be called 
very ingenious, still we do not perceive that there is any fallacy in 

it ; and when we consider that the alleged value of the horse was 
$7 6, and that the verdict is less than that sum ; and when we con

sider also that the plaintiff in the declaration asserts an ownership of 
the horse, but not of the chaise or the harness, there is reason for 
supposing that the damages were assessed for the loss of the horse, 
being his estimated value, without any reference to the injury done 
to the chaise, or the danger to which the life of the driver was ex
posed ; for neither of which had the plaintiff any legal right to re
cover damages. We may here properly use the language before 
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quoted from the case of Bayard v. Malcolm, iy al. viz: "the court 
will suppose every thing right, unless the contrary appears on the 
record." The court will suppose that the sum expressed in the 
verdict was to compensate the plaintiff for the damages by him sus
tained, and for no other purpose. For these reasons the exception 
to the decision of the court of Common Pleas, overruling the motion 
in arrest of judgment, is not sustained. 

We think it proper here to subjoin that we have serious doubts 
whether the merits of the motion in arrest of judgment are regularly 
before us on the exception alleged to the opinion of the court below, 
overruling that motion ; the facts on which the motion was predica
ted appear on the record. The 5th section of Stat. 1822,· ch. 193> 
has evidently a reference to those cases where the question to be 

reserved depends on facts which do not appear on record ; and 
therefore they are to be summarily stated in an exception signed by 
the party excepting, and certified by the judg0, to be conformable 
to the truth of the case-a certificate perfectly useless and unmean
ing where all the facts are on the record, as in this case. But as 
the question had been fully argued and was in fact before us, we 
concluded to decide it, as the court did in Drowne v. Stimpson, 2 

Masi. 441, where the record was removed by writ of error instead 
of certiorari. 

As to the exception to the instructions given to the jury, the facts 
are few and simple. The report states that the plaintiff's servant 
had not any notice or knowledge, or any reason to suppose, that the 
bridge was unsafe or dangerous, excepting that about thirteen days 
before the horse was drowned the driver was informed that the 
bridge would not be finished under four or five weeks, and that it 
was not considered safe to pass ; but by whom it was so considered 
it did not appear. All the facts tending to prove want of due care on 
the part of the driver were properly submitted to the jury, and with 
guarded instructions for their regulation. We perceive no incorrect

ness in them. This exception is also overruled, and there must be 
Judgment for the plaintiff. 
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BRINLEY vs. TIBBETS. 

If the party, entitled to repudiate a contract because it has not been performed in 
reasonable time, does any act which amounts to an admission of the existence 
of the contract, he cannot afterwards elect to treat it as void. 

Thus, where one in possession of!and not his own, bargained with the true own
er for a title, and gave his promissory notes for the purchase-money, the owner 
stipulating in writing to give a deed in a reasonable time; which was not done; 
but the purchaser continued in possession, and afterwards sold hi;; interest in 
the land, his grantee undertaking to procure and deliver up the notes ;-it was 
held, in an action brought to recover payment of one of these notes, that the 
want of a seasonable delivery of the deed was cured by the subsequent conduct 
of the purchaser; and that he was bound to pay the notes; having his remedy 
still, on the contract to deliver the deed. 

THIS was an action of assumpsit, brought to recover the amount 

of a promissory note dated Oct. 28, 1824, given by the defendant 
to the plaintiff, payable in one year; and it came before the court 
in a case stated by Parris J. from evidence adduced before him. 

It appeared that the plaintiff was a citizen of Massachusetts, who 
owned land in Starks in this county, on a lot of which the defend
ant resided. The defendant contracted for the purchase of this lot, 
with John Pitts, Esq .. , the plaintiff's agent, giving him four promis-
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sory.notes for the purchase-money, amounting in all to $305 60, 
of which the note in suit was one. At the same time Mr. Pitts 
gave the defendant a written stipulation, signed by him as agent for 
the plaintiff, in which he undertook to procure from th:e plaintiff a 

warranty deed of the land, in the usual form, on the defendant's 
giving back a mortgage of the same to secure the payment of the 
purchase-money ; and that if the deed should not be procured by 
Pitts, the notes should be returned to the defendant. The mort-

. gage was accordingly prepared and executed by the defendant; who 
sent it, in Nov. 1825, with an order on Mr. Pitts, requesting him 
to receive the mortgage and his contract aforesaitl, ( which was also 
sent by the same messenger,) and deliver the deed; or else return 
the notes. His order was forthwith presented and demand made ; 
but Mr. Pitts declined to com'ply with it; observing that he should 
have the deed ready at the register's office or at the defendant's 
house, by the first of sleighing, of all which the defendant had 
notice. 

It further appeared that Mr. Pitts did not receive the deed from 
the plaintiff till late in the spring of 1826; and that forthwith, as 
soon as the roads were conveniently settled for travelling, he went 
to Starks to tender 'it to the defendant, but found that he had re
moved to a distant place. 

The defendant continued to reside on the land till March 20, 
1826; when he sold and conveyed all his interest in the land to one 
Lovejoy, for one hundred dollars, taking also his obligation to take 
up the notes held by the plaintiff, and give his own in their stead, if 
Mr. Pitts would relinquish the interest; which, however, the latter 

declined to do. The defendant at the same time stated to LoveJoy 
that he was to have had a deed of the lot in the January preceding ; 
but for some reason or other he did not obtain it. Lovef oy entered 

under his deed, and has ever since remained in possession. 

Upon the facts thus stated and proved, it was agreed that the 

court should enter judgment upon nonsuit or default, for the party 
entitled to recover. 

H. -W. Fuller, for the plaintiff. 

Cutler, for the defendant. 
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The opinion of the Court was delivered in Cumberland, at the ad

journment of May term, in /lugust following, by 

MELLEN C. J. The note in suit is one of four given on the 
same day, viz. Oct. 28, 1824, for a certain lot of land, described 
in the receipt, given on the same day by Pitts, the agent of Brin

ley. In this receipt and contract no time is specified, within which 
the deed therein described was to be procured by said Pitts, though 

the note in suit was made payable in one year from its date.. In 
the absence of such limitation the law requires that performa,nce 
shall not be delay~d beyond a reasonable time; and what is a rea

sonable time depends on circumstances: and on the facts of this 

case, it is question of law. The deed in question had not been 
delivered wheri the action was commenced : and surely much less 

than two years was a reasonable time, within which the deed was 
to have been procured ; and, unless the defendant's own conduct has 
taken away his defence of this action, we are clearly of opinion that 
it cannot be maintained. As the contract was made by Pitts, as 
agent of Brinley, who Wail well known to be an inhabitant of Mas
·sachusetts, we must give a construction to the contract signed by 
Pitts, so as to approach as near as we can to their understanding of 

-it. It is not to be supposed that Pitts was to go to Massachusetts 
on purpose to obtain the deed; nor, when obtained, that he was 
bound to carry the deed to the defendant and deliver or tender it to 

'him. He was to procure the deed from Brifiley; and if the deed 
:should not be procured by Pitts, the notes were to be returned to 
the defendant. The case finds that a deed, conforming to the terms 
·of the contract, was procured of the plaintiff, though not so soon as 
;it should have been ; and when the agent of the defendant called 
for the deed, and could not obtain it, the defendant might at once . 

'have resisted the payment of the notes, though Pitts declined to de~ 
liver them up-and have considered himself as completely absolved 
from his engagements. But though the defendant's agent notified 
him of his fruitless endeavor to obtain the deed or the notes, still the 
defendant gave no evidence of any disposition to rescind the bargain 
and reclaim his notes. He continued in the. peaceable possession 
of the premises under the contract, from the time it was made down 
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to the 20th of March, 1826, when he sold and conveyed all his 

right or interest in the land for one hundred dollars to LovPfoy, in
forming him that he was to have had his deed in the January pre

vious, though for some reason he had not then got it. At the time 
of his purchase of Tibbets, Lovejoy gave him an obligation to take 
up the defendant's notes before m!)ntioned, and give his own in lieu 
of them ; it is true the exchange of notes was not made, but the 

fact is of importance to shew that the defendant considered the 
notes as in full .force against him, and the bargain as unrescinded. 
It was in his power to waive all legal objections to the non-procure
ment of the deed in a reasonable time ; and if he did so, he cannot 
n~w be permitted to urge it as a defence against the action. The deed 
is ready for him, and has been offered to him in court.-lt is said 
that he sold only his improvements to LovPfoy, but as he held the 
possession until the sale of his interest to Lovejoy, under the con
tract of purchase made with Pitts, he was not entitled to the value 
of his improvemen.ts. This· point has been distinctly settled in Mas

sachusetts, and in this State. Knox v. Hook, 12 Mass. 329 ; Shaw 
v. Bradstreet,.13 Mass. 241; Propr's Ken. Pur. v. Kavanagh, l 
Green?. 348. From th~ conduct of. the defendant and Love(ioy, 
the most natural conclusion seems to be, that the subject of the 
transfer was the interest in the premises which the defendant had 
purchased of the plaintiff, or rather contracted for with Pitts, and 
for which he had given the notes ; otherwise he would not have 
taken of Lovejoy an obligation to take up the notes ; as they were 

given for $305 60. On payment of the notes, the defendant can 
maintain an action for damages, if the plaintiff should refuse to de
liver him a deed of the land according to the terms of the agree
m~nt ; but to avoid expense and circuity of action, _judgment on 
default will not be entered, until the deed before mentioned shall 
have been placed on the files of this court, expressly for the use of 

the defendant. 

10 

... 
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WARE vs. WADLEIGH. 

"' The husband of the tenant in· a real action, having entered under the title of J. C. 
who was the true owner, afterwards conveyed the premises to the demand

ant in fee, and the11 died; the tenant pleaded that she was not tenant of the 

freehold, but was merely tenant at will to J. C. ; whose title was traversed by 
the demandant; and it was held that the plea was maintained by proof of the 

better title of J. C. without any evidence of actual attornment. 

Tms was a writ of entry, upon the demandant's own seisin, and 
a disseisin by Elizabeth Wadleigh, the tenant; who pleaded that one 
Jacob Gilly was the true and iawful owner of the premises, and 
that she was his tenant at will. The demartdant traversed the title 
of Gilly, upon which issue was joined. 

The tenant, in support of her plea, showed a deed of the prem

ises from one Kinsman to Jonathan Cilly and Enoch Butler, made 
in the year 1796 ; and a deed of the whole tract, with general war
ranty, from Jonathan to Jacob Gilly made Dec. 4, 1801, acknowl
edged October 15, 1803, and recorded January 23, 1823. 
She also proved that her husband entered into the premises in 1822, 
in submission to the title of Jacob Gilly, of whom, as he frequently 
declared, previous to 1825, he intended to purchase the premises. 

The demandant derived his title by a deed from Daniel Wad
leigh the husband of the tenant, made in 1825 ; and he proved that 
Wadleigh, from the time of his entry, till his death in 1827, occu

pied the land, managing it as other farmers managed their own ; 
that he built a house and barn, and planted an orchard thereon.; and 

that the tenant had continued to possess and manage the property as 
he had done in his life time. 

Upon this evidence Parris J; before whom the cause was tried, 
directed a nonsuit, subject to the opinion of the Court . 

.flllen, for the domandant, contended that the possession of Wad
leigh, after his deed, was the possession of the demandant ; and 
operated a disseisin of Gilly ; which could not be purged but by 
his actual entry. 2 Bl. Com. 199; Gookin v. Whittier, 4 Greenl. 
17. His intent to purchase of Gilly did not create a tenancy at 
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will ; Little v. Libby, 2 Greenl. 242 ;-and if it did, it was termi
nated by his subsequent conveyance of the premises in fee. The 

possession of the tenant was merely a continuance of the occupan
cy of her husband ; unless evinced to be otherwise by some act of 

attornment to Gilly ; which the case does not find. 

Boutelle and Sprague for the tenant. 

WESTON J. delivered the opinion of the Court. 

The plea in this case is substantially a special nontenure ; al
though the issue tendered and joined does not technically present 
the material point essential to a plea of this sort ; which is that the 

party sued is not tenant of the freehold. As no objection however 
is taken to the· form of pleading, this ground of defence is sustained 
by, and deducible from the plea, if the averments it contains are 
supported by competent proof. The only averment in the plea, 
traversed by the replication, is the seisin of Jacob Gilly. In sup
port of the issue on her part, the tenant produced a deed of warranty 
of the demanded premises, from Jonathan Gilly to the said Jacob, 

dated December 4, 1801, acknowledged October 15, 1803, and re
corded January 23, 1823. As Jacob Gilly was, at the time of the 
commencement of this action, in possession of the demanded prem
ises, by the said Elizabeth Wadleigh, his tenant at will, a fact which 
is averred in the plea, and not denied in the replication, and as the 
demandant offered no evidence of title anterior to, or going behind 
this, it was evidence sufficient to support the .issue on the part of the 
tenant, and she was under no necessity to show the origin of Jona
than Gilly's title. She has however done this ; and the evidence 
adduced shows that only a moiety of the premises, in common and 

undivided, was originally conveyed to him. Jacob Gilly however 
has a r~corded deed of the whole; he is in possession of the whole; 
and he derives title from one who was the undoubted owner of a 
moiety. Upon this view of the evidence, he has a seisin of the 
whole ; defeasible it may be, as to a moiety, but not liable to be 
impeached on the part of the demandant, by reason of any title by 
him exhibited. When Jacob Gilly is called upon to vindicate his 
right to the whole premises, by any person entitled to bring it in 
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. question, he may be able to show a release from Enoch Butler to 
his cotenant Jonathan Gilly, who conveyed to Jacob. Or, if Jona
than had a valid title only to a moiety, his deed of warranty to Jacob, 
the registry of that deed, and his actually occupancy under it, 
divested the actual seisin of Butler, and by lapse of time the title of 
Jacob to the whole, may become indefeasible. At any rate, there 

is sufficient proof of actual seisin in him. 

But it is contended that from the facts it appears that Jacob Gilly 
was disseised ; and that the disseisin has not been purged by actual 

entry, or by judgment of law. To this it may be replied, first, that 

the possession of Daniel Wadleigh was in subordination to the title 
of Gilly, and that although his deed to the demandant may be re
garded as a disseisin at the election of Gilly, yet that it did not con
stitute a disseisin in fact; and secondly, that if it did, his subsequent 
entry and possession, by his tenant at will, put an end to the disseisin, 
and restored to him t~e actual seisin and enjoyment of the premises. 
The nonsuit is confirmed ; and the tenant is to be allowed her costs. 

HAYDEN vs. Tlte inhabitants ef MADISON. 

One contracted to build a road for the inhabitants ofa town, for a certain sum; one 
half of which was to be paid when the work should be completed, and the other 
half in a year after. He made the largest portian of the road; having underlet 

a portion of it, which was not completed; and the town made the first payment, 
with knowledge of the facts, and without objection. Afterwards,and before the 

whole was finished, he sued for the stipulated price, counting upon the special 
contract, and on a quantu1n meruit. 

Hereupon it was held-that the payment of the first instalment by the town, was a 

waiver of the terms of the special contract, and entitled the plaintiff to recover 

on the quantum meruit for as much as was completed. 

The rule in such cases, it seems, is to take the stipulated price as the true value 
of the whole services agreed to be performed . 

.!l.ssumpsit for labor and services in making a road. The first count 
was on a special contract; and the second was a quantum meruit. 
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It appeared, on the trial before Weston J. that on the first day of 
November 1824, the plaintiff contracted to build the road for five 
hund~ed and eighty dollars ; one half thereof to he paid when the 
road was made, and the other half in a year afterwards. On the 
11th day of Septr,mber 1826, a committee was appointed by the 
town, to examine the road, and determine whether it was made ac
cording to the contract ; which they <liq on the 14th day of Decem
ber following, and reported that it was so made. But there being 
no article in the warrant for the town meeting which could call the 
attention of the inhabitants to this subject, the judge ruled that the 
doings of the committee did not bind the town, an·d could have no 
other effect in the case than the testimony of the individual mem
bers of the committee to the condition of the road, which they gave 
on the stand. 

It further appeared that the plaintiff had underlet one third part 
of his job to another person, who proceeded accordingly to make 
his part. But a small piece of the road, of about eighty-six rods in 
length, was not completed till June 1829, after the commencement 
of this action. The making of this piece was postponed for the ac
commoda~on of a third person, by the consent ef one of the select
men ; who testified that he mentioned it to his brethren, and that 
they made no objection to the postponement, 

After the examination and report of the committee, the town 
made the first payment ; making no objection on account of the 
eighty-six rods thus postponed. 

The counsel for the defendants hereupon contended-first, that 
here having been an express contract, if the plaintiff failed to perform 
it without any fault or waiver of the defendants, he could not recov
er on a quantum meruit ;-secondly, that if he could, yet he had 
no right of action till the term of credit given haq expired ;-and 
thirdly, that he could not in any case, recover for the amount he had 
underlet. 

But the judge instructed the jury that if the plaintiff had not fol
filed his contract, yet, as the defendants were bound by law to make 
the road, so far as the plaintiff had relieved them of this duty, and 
they had availed themselves of his services, so far he was entitled to 
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recover whatever "as just and equitable under all the circumstances 
of the case ;-that in making this estimate, they would take care that · 

the plaintiff should not be a gainer by the non-fulfilment of his own 

contract ; that if he had fairly made [). bargain which he found was 
likely to prove an improvident one, still, the sun:i stipulated should 
be taken as the value of the services agreed to be rendered ;-that 
upon this basis they would deduct from the plaintiff's claim so much 

as it had or would cost to finish the road according to the contract ; 

and if any balance was due to the plaintiff they would find it ; if not, 

their verdict would be for the defendants ;-and that neither the term 
of credit, nor the sub-contract, precluded the plaintiff from recover
ing upon the ground of a quantum meruit. 

A verdict was thereupon returned for the plaintiff; which was 
taken subject to the opinion of the Court upon the correctness of the 
opinion and instructions given by the judge at the trial. 

,:Jllen for the plaintiff. 

Boutelle and Sprague for the defendants. 

The opinion of die Court was delivered at the ensuing July term 
in Waldo, by . 

MELLEN C. J. It is admitted that this action cannot be main
tained on the special contract, as the road was not completed at the 
time of the commencement of the suit. The only question is, 
whether the plaintiff, upon the facts _reported, is entitled to recover 
on the general count for services performed. The noncompliance 
with the terms of the special contract was not occasioned by any 
fault on the part of the defendants, but still the action is maintaina
ble if the town has in any mode waived all objections to such non
compliance. Such waiver may be either express or implied from 
circumstances ; as if A contract to build a house for B of a certain 
description and complete it within a certain time, for a specified 
sum, but should fail in complying with the terms of the contract; 
still, if B should take possession of the house, or in any way accept 
it, and avail himself of A's labor and expense in building it, he 

may recover a reasonable compensation for his labor and expense. 
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This is no more than what is required by the plainest principles 
of justice. It is said, however, that in the present case, the towt1 
has done no act amounting to an acceptance of the road, either 
express or implied; that the public, and not the town, have made 
use of. the road, and availed themselves of the plaintiff's labor and 
money, and that from such facts, no waiver of objection can be 
inferred ; still, the town has been benefited by such labor and ex
pense, probably to the full amount of their value. The evidence of 
waiver. from the abovementioned circumstances, is certainly of a 

very equivocal character; but there is one fact in the case which, 
in itself, amounts to a waiver of objection on account of the plain

tiff's noncompliance with the special contract. By this contract,. 
one half of the sum of $580 was to be paid when the road should 
be compleied, .and the other half in one year from that time ; and 
the report states that the town paid the first half, knowing that eighty
six rods of the road had not been completed, and making no objec
tion on that account. In a case where a distinct and exclusive ap
propriation of the road to the use of the town, could not, from its 
nature, be proved, the beforementioned payment, voluntarily made 
when there was no legal ground on which the same could have been 
demanded, we must consider as an acceptance of the benefit of the 
plaintiff's services, and a waiver of all objection to his right to recov
er the remaining half of the agreed sum, on completion of the 
road ; and as it was completed at the expense of the town, and the 
estimated expense of such completion was deducted by the jury, 

we perceive no objection to the action. 
Judgment on the verdict. 
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KrnoER vs. PARLIN, Sherijf, fc. 

The Stat. 18:!l, ch. 67, requdng the sheriff to notify the bail fifteen days before 

the return day of the execution, does not excuse the sheriff from making dili
gent search for the body and goods of the debtor, as before. 

Where one became bail at the request ofa third person, who afterwards paid him 
the greatest part of the judgment, which the bail had been compelled to satis
fy ;-this was held to constitute no defence for the sheriff, in an action brought 
against him by the bail, for a false return on the execution. 

CASE for a false return. The plaintiff declared that he became 
bail for one Holden, who was arrested on a writ ; and that a deputy 
of the defendant, who had the execution for service; falsely returned 
thereon that he had made diligent search within his precinct for the 
body and property of ~e debtor, neither of which he could find, &c, 
whereas in truth he had made no such search ; by means of which 
the plaintiff had been obliged to satisfy the judgment, with addition
al costs. The return contained the other requisites of the statute 
regulating bail, which were not controverted. 

At the trial before Weston J. it was admitted that the plaintiff 
became bail at the request of Joseph Southwick, who promised to 
indemnify him ; and had subsequently paid him within three or four 

dollars of the amount of damage he had suffered by becoming bail. 
The falsity of the return, in the matter alleged, was fully proved. 

The counsel for the defendant hereupon contended-first, that if 
he was liable at all, it was to Southwick, who had paid the money, 
and not to the plaintiff ;-but secondly, that no sufficient cause of ac
tion was set forth ; for that the statute regulating bail, having made 

it the duty of the officer to notify the bail to produce the debtor, fif
teen days before the return day, had virtually excused the officer 
from making search. 

Both these points the judge overruled ; and a verdict was taken 
for the plaintiff, for his whole claim, subject to the opinion of the 
court. 
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The case was submitted without argument ; and the opinion of 
the Court was delivered by 

MELLEN C. J. In consequence of the false return made by the 

deputy of the defendant, the plaintiff has been compelled to pay the 
amount of the judgment and execution against Holden, and in this suit 

seek~.a reimbursement from the defendant. Why should he not 
obtain it ? There is no pretence that the liability on his part is to 
Southwick. He did not become bail. The promised ind'1mnity 
by him, was a concern between him and the plaintiff, with which 
the defendant has no connexion. 

But it is further contended that our statute respecting bail in civil 
actions, (Stat. 1821, ch. 67,) has made an essential change in the 
principles of law which are to govern the court in this case. A 
change has been made in respect to the nature and effect of the re
turn of the officer on the execution against the principal. By the 
second section it is provided " that no return of non est inventus, 
made by any officer on any execution, shall be considered as evi
dence of the debtor's avoidance, so that the bail may be rendered 
liable on scire facias, unless such officer shall certify on such exe
cution that he has had the same in his hands, at least thirty days 
before the expiration thereof;" and the first section, among other 
things, declares that the officer shall, at least fifteen days before the 
return day, notify the bail that he cannot find the principal debtor, 
nor any property wherewith to satisfy the execution. These provisions 
have been introduced into our statute for the purpose of protecting 
the bail from being entrapped by a return of non est inventus, made 

perhaps on the last day of the life of the execution, which had never 
been placed in the hands of the officer until a short time before. It 
was intended to prevent the success of any artful proceedings, calcu

lated to prejudice the bail ; but surely the legislature never could 
have contemplated that the officer was, by means of the above pro
vision, to be excused from the performance of whatever was his 

duty before, and devolve such obligation on the bail. To give such 
a construction as is contended for by the counsel for the defendant, 
would be to impose a burthen, where a benefit was evidently in-

11 
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tended. The defence cannot be sustained, nor can we take any 
notice of the payments in part of the judgment, made by Southwick; 
the sums so paid must be refunded to him by the plaintiff, on his 
obtaining satisfaction of the defendant. 

Judgment on the verdict. 

GouLn vs. PARLIN, Sher{/[, &,-c. 

Whether, where the creditor in one execution is joint debte.r with others in anoth
er execution, the officer, having both in his hands, is bound, by Stat. 1821, cit. 
60, sec. 4, to set off one aginst the other, at the request of such creditor ;-dubi
tatur. 

If a party has once applied to the discretion of the court, by motion, to set off one 
judgment against another, which was refused, after a full hearing on the merits; 
he cannot afterwards maintain an action against the sheriff to whom both execu
tions have been delivered, for refusing to set off the executions in the same 
manner . 

.flliter, if the court declined interfering at all in the matter, in that summary mode. 

IN this action the plaintiff declared that whereas he had put for 
collection into the hands of the defendant, being sheriff of this coun
ty, an execution in his own favor against one Benjamin .IJ..dams, for 

twelve hundred and sixty-nine dollars and forty-five cents; and .IJ..d
ams had placed for collection, in the hands of the defendant, an ex

ecution in his favor against the plaintiff as principal, and several oth

ers as sureties, for three hundred and ten dollars and ninety-five 
cents ; and the plaintiff requested the defendant to satisfy the last 
mentioned execution by offseting against its amount so much of the 

plaintiff's execution against .IJ..dams ; yet the defendant refused so to 
do ; and returned the plaintiff's execution wholly unsatisfied ; the 
plaintiff being compelled to pay the full amount of the other. 

The defendant pleaded in bar that at the same term in which both 

said judgments were recovered, the plaintiff moved the court to al
low the -0ne to be set off against the other ; upon which motion the 
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merits were fully heard ; and the court, at the ensuing July term in 
Washington, made the following order:-" In the action Benjamin 
.11.dams vs. Joshua Gould o/ als. continued nisi from the last term in 
the county of Somerset, the clerk of this court for that county is or
dered to make the following entry in his docket of that term, under 
said action, viz: And now, on application of said Gould, and a 
hearing of the parties, it appears that said .11.dams is equitably and 
beneficially interested in the sum of one hundred and. fifty dollars 
only, in part of the penalty of said bond for which judgment is ren
dered; and that the sureties of said .11.dams are equitably and bene
ficially interested in the residue of the damages to which said .11.dams 
is nominally entitled, being the sum of three hundred and ten dol
lars and ninety-five cents. It is therefore considered by the court 
here that said .11.clms have execution against the defendants for said 
sum and no more, with costs. And it is hereby ordered by the 
court, that said sum of one hundred rnd fifty dollars be and the same 
is hereby set off against and in satisfaction of so much of the dama
ges recovered at this term in the action of Joshua Gould vs. Benfa
min .11.dams, which damages are twelve hundred and sixty-nine dol
lars and forty-five cents ; leaving a balance of damages due to said 
Gould, of eleven hundred and nineteen dollars and forty-five cents; 
for which sum judgment is to be renderei in favor of said Gould. 
And it is further ordered by the court, that said clerk make the fol
lowing entry in his docket of last term, under the action Joshua 
Gould vs. Benjamin .11.dams, viz: Judgment for the plaintiff, 
$1119,45 ; the residue of the damages found by the verdict, being 
one hundred and fifty dollars, having been set off against so much 
of the damages in the case of Benjamin .11.dams vs. Joshua Gould 
o/ als. this term; and costs." And that the defendant, being fur
nished with a copy of said order, refused to make the set-off requir
ed by the plaintiff. To this there was a general demurrer. 

Sprague and Tenney for the plaintiff. 

.11.llen for the defendant. 
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WESTON J. delivered the opinion of the Court. 

We do not deem it necessary in this action, to determine the ques

tion whether the statute offs&t, upon which the plaintiff attempts to 

establish a failure of duty on the part of the defendant is, or is not, 

limited to executions, where the parties are identical. The cases 

cited for the plaintiff, decide that a several creditor in one judgment 
or execution, being a joint debtor with others, in another in favor of 
his debtor, may, if he chooses so to do, offset his judgment or execu
tion against that wherein his debtor is creditor. The statute duty 
imposed upon the officer, is not made to depend upon the consent 
of either party. Where he has cross executions in the same capaci
ty and trust, he is empowered and directed to iffset them. Stat. 
1821, ch. 60, sec. 4. And while the courts, in the exercise of their 
discretion, may offset judgments, like those now presented to our 
consideration, the right and daty of the officer to offset executions, 

issuing upon such judgments, has been doubted. Unless this was 
his duty, the plaintiff cannot prevail. 

But without deciding this question, we are well satisfied that the 
defence is sustained upon another ground. The right of offset, and 
its limitation, has alreaqy beea deliberately and solemnly decided by 
the court, upon the application of the plaintiff. He appealed to the 
superintending power of the court over their proceedings, and they, 
after hearing the parties, and taking time for consideration, afforded 

all the relief which they deemed consistent with the justice of the 
case. Of this he had the benefit ; but because it fell short of his 
claims and expectations, he calls upon the officer, who has acted in 
accordance with the determination of the court. It would present 
a singular anomaly in the administration of justice, if under these 
circumstances, he is not to be protected. An agreement to refer 
an action, made a rule of court, cannot be waived or rescinded by 
either party, even before a hearing. Haskell v. Whitney, 12 Mass. 
47. It would be very extraordinary, if the submission of a ques
tion to the court, in the regular exercise of their judicial power and 
authority, is without binding efficacy, after they shall have decided .. 
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The plaintiff was under no obligation to take the course he did. It 
was voluntary on his part ; and he must be bound by it. 

It is a familiar principle of law, that if a party resorts to one of 
several remedies, or to one of several courts of concurent jurisdiction, 

and there follows a determination, sentence, decree or judgment, af
ter a trial or examination upon the merits, according to the course 
of judicial proceedings upon the remedy sought, and in the tribunal 
selected, the controversy is closed, and the determination is defini
tive ; unless there lies an appeal to a higher jurisdiction. The equi
ty of this rule, as applied to the party electing and pursuing the 
remedy, is very manifest; but it is equally binding upon the party 
held to answer, or who has an opportunity to be heard. And this 
upon a principle o~ public policy, that suits and controversies, once 
legally terminated, should remain at rest. 

If the parties in the cross executions are not in the same trust 
and capacity, the offset is not to be•' made. It was the objection 
apprehended from this exception, which probably induced the plain
tiff to appeal to the discretion of the court, and they, having the 
parties before them, had means of determining this question, which 
the sheriff had not; and possessing the jurisdiction, they could settle 
it effectually. There was, therefore, great convenience in the course 
pursued in relation to these judgments, before execution. 

The courts may sometimes deem it expedient to decline inter
fering in a summary mode; as in Makepeace v. Coates, 8 Mass. 
451. If they do, the rights of the parties remain unaffected. But 
in that case the authority of the court was asserted, while its exer-
cise was refused. Plea in bar ailJudged good. 
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ADAMS vs. MooRE. 

A party is not estopped by every averment made by the other side which he does 
not deny; but only by averment of facts material and traversable, alleged di
rectly and precisely, and not by way of argument, inference or recital. 

Therefore where, to an action by the sheriff against a surety on his deputy's offi
cial bond, the surety pleaded that on a certain day notice was given to the sher
iff by another surety that he would no longer be responsible for the official con
duct of the deputy, who became insolvent; and that the sheriff still carelessly 
and fraudulently continued him in office; and that all his defaults happened 

after such notice :-to which the sheriff replied by alleging a breach previous 

to the notice, without denying or protesting against the other facts alleged; and 
had judgment upon a general demurrer to the replication :-it was held, in a 
scire facias for further execution, that the facts so stated in the plea, and not 

denied, did not constitute an estoppel ; the fraud not being directly alleged, nor 
necessarily deducible from the other facts in the plea. 

Tms was a scire facias, to have further execution of a judgment 
formerly recovered by the plaintiff against the defendant on a penal 
bond. It appeared, that the bond was signed September 7, 1820, 
by the defendant and others as sureties, to secure the plaintiff, then 
sheriff of this county, for the official good conduct of one Dinsmore 
whom he had appointed his deputy. The defendant pleaded that 
to the original suit upon this bond, commenced October 16, 1824, 
a plea in bar was filed, in which it was alleged that Dinsmore, the 

deputy, faithfully executed his office up to April 23, 1823; on which 
day David H. Raymond, another of the sureties, gave notice in wri
ting to the plaintiff, with the consent, request and privity of the de
fendant, that he would no longer be responsible for the official con

duct of Dinsmore ; who had since become insolvent ; and that the 

plaintiff, well knowing the same, carelessly and fraudulently suffered 
said Dinsmore to continue in said office ; and that all his defaults 
and omissions of duty had happened since the notice given as afore
said :-And that to this plea the plaintiff in that suit replied by al

leging a breach of duty in the deputy, in the year 1821, for which, 
in 1825 the sheriff had been compelled to pay :-To which repli
cation the defendant demurred in law ; and the plaintiff had judg-
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ment ; with an award of execution for the amount of that breach :
And further alleges that the plaintiff did not traverse, nor deny, nor 
protest against any of the other facts stated in the plea ; and that the 
breaches for which the present suit is brought were long subsequent 
to the time of said notice. 

To this plea the plaintiff alswered by a general demurrer. 

Boutelle and Sprague, in srtpport of the demurrer, cited 1 Stark. 
295; 2 Stark. 29 ; Crane v. Newell, 2 Pick. 612 . 

.11.llen and Bronson, for the defendant cited 2 Saund; 103, b. note ; 
I Chitty Pl. 589, 590, 591 ; 5 Com. Dig. Pleader N.; 6 Dane's 
.11.br. 10; Co. Lit. 124, b. 

WESTON J. delivered the opinion of the Court at the ensuing 
July term in Waldo. 

The defendant relies, that by reason of the facts by him pleaded 
to the original suit, they not having been traversed or denied by the 
plaintiff, he was discharged from all liability, arising from the acts or 
omissions of Dinsmore, his principal, subsequent to the twenty third 
of .11.pril, 1823. And he avers that the cause of action, set forth in 
the scire facias, accrued after that period. The counsel for the 
plaintiff contends that no conclusion or estoppel to this effect can be 
raised against him, by reason of the pleadings in the original suit; 
and that his omission to traverse allegations there made, which con
stituted no defence to that action, cannot now avail the defendant, or 
prejudice him. 

In support of this position, it is insisted that the averments or 
omissions in one set of pleadings cannot affect another ; and that, as 

the law is now understood, protestations are no longer necessary ; 
and have become obsolete in practice. Under the statute of 4 and 
5 .11.nne, a defendant may, by leave of court, plead two or more 
distinct pleas. And the better opinion seems to be, that averments 
and admissions in one count in the declaration, or in one plea, where 

there is more than one, have no tendency to establish or controvert 
any other count, which is technically regarded as introducing a new 
cause of action ; or to affect any issue, which may be joined upon 
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other pleas. Had it been held otherwise, the advantage arising from 
more pleas than one, given by the statute, would have been in a 
great measure defeated. It hence results, according to the text of 
Starkie, cited in the argument, that protestations have become of 
little use. They never affected the action, in which they were made. 

The intent of a protestation is, that the party may not be conclu
ded-in another action. 5 Com. Dig. Pleader N. No authority has 
been adduced to show, that this is not as necessary now as it was 
formerly. Sergeant U1illiams, in his edition of Saunders, vol. 2, 
103, note I, discusses and illustrates the doctrine of protestation, 
and no where intimates that there is no occasion for its use, in mod
ern practice. 

What has been once solemnly admitted on record, whether such 
admission be direct or implied, estops the parties to such record. 
This is subject to such modifications and exceptions, as are estab
lished by law. A party is not estopped by every averment made 
by the other side, which he does not deny. An estoppel ought to be 
certain to every intent. It must be upon a matter directly and 
precisely alleged ; and not by way of argument, inference or recital. 
So if the thing alleged be not traversable or material, it is no estop
pel. Co. Lit. 352, b. And it has been urged in argument that the 
estoppel, pleaded in the case before us, does not attach, because the 
facts relied upon were not material or traversable in the original suit. 
Their effect was avoided by replying a cause of action, arising prior 
to the matter pleaded in discharge of farther liability. Whether 
this objection be sufficient to rebut the estoppel, it is unnecessary to 

decide ; for if the facts relied upon, although established by estop
pel are immaterial, they constitute no defence, and if material, the 

ground of the objection fails. 
The important question then is, upon the merits of the case, wheth

er the facts pleaded in the original suit, absolved the defendant from 
further liability. And we are clearly of opinion that they did not. 
The obligors in the bond to the plaintiff, did not reserve to them
selves the right to be absolved from future breaches upon notice ; 
nor does any such right arise from implication of law. It was aver
red that at the period stated, the principal was insolvent, and unable 
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to indemnify his sureties for any damage, which they might sustain 
on his account. It is not uncommon for an insolvent man of fair 
character, to obtain sureties for the faithful discharge of the duties 
of an office, to which he may be appointed. Nor is the obligation 
of sureties, if they undertake for a man solvent at the time, lessened 
or impaired by his subsequent insolvency. It is a hazard they vol
untarily assume, and within their contemplation as a contingency 
which may happen. In Crane v. Newell, cited in the argument, 
in addition to the notice from the sureties, it was expressly averred 
that the principal was entirely unfit for the office of deputy, and that 
this fact was well known to the plaintiff, which the plaintiff did not 
deny, except by protestation. But the court did not sustain the de

fence. The obligation of the surety remains ; unless the party to 
whom he has become bound, without his consent, changes the con
tract, or puts it out of his power to enforce payment against the 
principal. This doctrine is fully supported by the authorities cited 

for the plaintiff. 
If the plaintiff and the principal had conspirea' to defraud the 

sureties, or if the plaintiff had continued him in office, with the fraud
ulent intent to do them an injury, and this had been directly and af

firmatively pleaded and proved, it might have constituted a good 
defence. But the averment is, that one of the sureties notified the 
plaintiff that he would be no longer bound, that the principal was 
insolvent, and that this was known to the plaintiff, who notwithstand
ing carelessly and fraudulently continued him in office. That thi':l 
was done fraudulently, is a deduction from the facts alleged. The 
omission of the plaintiff to remove the principlH) although he knew 
these facts, the defendant has denominated fraudulent. Now what 

depends on inference, argument or deduction, does not afford matter 

of estoppel. But the inference is not fairly, still less necessarily, 
deducible from the premises. The plaintiff might know that the 

surety was unwilling to stand further bound, and that the principal 

was insolvent, and yet continue him in office without fraud. 
Judgment for the plaintiff. 

12 
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The inhabitants of FAIRFIELD vs. The inhabitants of 
CANAAN. 

A legitimate child, being a minor, and having a settlement derived from its father 

at the time of his death, does not follow any new settlement afterwards acquired 

by the mother. 

Tms case, in which the question was upon the settlement of a 

pauper child, came up by exceptions to the opinion of Perham J. 
who gave judgment for the defendants in the court below. 

The father of the pauper had his settlement and died in King
field, prior to 1821. At the time of the passage of the settlement 
act of March 21, 1821, the pauper resided and had her home, with 
her mother, in Fairfield ; and by such residence both acquired a 
new settlement in the latter town, by virtue of a particular provision 

of that statute. In 1824 the mother marrietl a second husband, 
who dwelt and had his settlement in Canaan; and whether the 
child followed the new settlement thus acquired by its mother, was 
the question. Perham J. ruled that she did not; to which the 

plaintiffs excepted. 

Boutelle, for the plaintiffs. 

Sprague, for the defendants. 

WESTON J. delivered the opinion of the Court. 

The second mode of gaining a settlement, prescribed by the stat

ute for the relief of the poor, Stat. 1821, ch. 122, sec. 2, is that le

gitimate children shall follow and have the settlement of their father, 

if he shall have any within this State, until they gain a settlement of 
their own, but if he shall have none, they shall in like manner follow 
and have the settlement of their mother, if she shall have any. 
Where the father has a settlement in the State, that of the children 
is derived from him, not from the mother. In the case before us, the 

father had such settlement. But it is insisted that the father, hav

ing deceased, and therefore having no settlement in the State, the 
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pauper, being a minor, would derive her's from the mother. We 
however must regard it as the manifest intention of the statute, that 
children should derive their settlement from the father only, if he 

had one within the State. No question is or can be made, that his 
settlement must be theirs in his life time. How long shall it con
tinue ? The statute has prescribed, until they gain a settlement of 
their own. And this is plainly put in contradis~nction to derivative 

settlements. In a doubtful case, the suggestion that this construc
tion might separate minor children from their only surviving parent, 
would have weight ; but the provisions of the statute are too plain 

to be affected by any argument founded on inconvenience. The 
policy of the pauper laws generally is, to keep minors and their par

ents together ; but not uniformly. Illegitimate children have the 

settlement of their mother at the time of their birth, but they derive 

from her no settlement subsequently acquired. 
Judgment affirmed. 

V EAZY vs. The inhabitants of HARMONY. 

Where a town order, payable in corn and grain, was presented to the town trea
surer, who offered to pay it in those articles, but said that if the payee would 
wait till a future day he would pay it in money; which was agreed ;-it was 
held that this was a waiver of the tender; and that the treasurer had sufficient 

authority thus to bind the town. 

When specific articles, as corn or the like, being part of a larger quantity, are 

tendered, it seems they should be separated and set apart from the mass in whinh 
they are contained, that the party may see what is offered, and is to be his own. 

Tms was assumpsit, upon a town order, drawn by the selectmen 
of Harmony, on their treasurer, directing him to pay the plaintiff 
$44,18 in corn, wheat or rye, in .Jl.ugust 1825, at specified prices; 

for teaching a school in their town ; the plaintiff alleging a demand 
and refusal, in .Jl.ugust 1825, when the order was payable. The 
defendants pleaded a tender of sufficient corn and rye on that day, 
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and a refusal by the plaintiff; who replied, traversing the tender ; 
and on this point issue was taken. 

At the trial before Smith J. in the court below, the treasurer tes
tified that at the time stated, in the plea he had on hand, in a granary, 
sufficient corn and rye, the property of the town, to have paid the or

der; that the plaintiff's agent, meeting him about forty rods from 
the granary, asked him if he would pay the order; to which he re

plied that he would pay it in corn and grain ; but added further that 
if he would wait till the ensuing February he would pay it in money. 

This the plaintiff's agent declined, but said he would wait till De
cember ; to which the treasurer assented, and made a memorandum 
to that effect on the back of the order ; and the parties separated. 

The treasurer did not measure out nor set apart the corn or grain 
for the plaintiff, at any time ; nor go into the granary with the agent ; 
who was unprovided with bags or other means to take the grain a
way ; and soon after this time the treasurer disposed of all the corn 
and grain in his hands, for the benefit of the town, in payment of its 

debts, 
The judge was of opinion that the tender was not sufficiently prov-

ed ; to which the defendants filed exceptions . 

.!lllen, for the plaintiff. 

Greene, for the defendants. 

MELLEN C. J. delivered the opinion of the Court. 

The question in this case is whether the plea of tender 1s mam
tained by the facts reported. The accepted order was payable in 
.!lugust 1825, and payment was then demanded. In reply, the town 
treasurer said he would pay it in corn and grain ; and it appeared 
that he had then in his granary more than enough of those articles, 

belonging to the town, to satisfy the order. At this time the plain

tiff and treasurer were forty rods from the building where the grain 
was deposited ; and during the conversation, a proposal was made 

to pay the amount of the order in money in the February following, 
which was not accepted ; but the plaintiff's agent agreed to wait till 
J)ecember, then next, and this proposition being acceptable to the 
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treasurer, a memorandum to that effect was made on the order and 
the parties separated. The order not being paid till after December, 
the present action was commenced. We are all of opinion that the 
foregoing facts do not prove a tender. We are strongly inclined to 

adopt the principle, as the correct one, that in such a case as this 
the treasurer should have separated and set apart such a quantity of 
grain as would have been sufficient to pay the order, and have offer
ed such quantity in satisfaction ; so that the plaintiff need not to have 

incurred any expense himself in making the separation ; and so that 
he might also have known what part of the quantity in the store he 
was to receive ; but we do not decide the cause on this ground ; 
for we cannot but see that whatever was intended or done on the 
occasion, in relation to a tender, was all waived by both parties, by 
means of the arrangements made for delay of payment till December. 
The town treasurer, as the agent of the town, had as much authority 
to waive as to make a tender; all was done in good faith and fur

nishes abundant proof that no effectual tender was contemplated as 

having been made, or even intended to be relied on. The disposal 
of the grain, soon after, by the treasurer, shews how he understood 
the whole business. The town had the benefit of the delay from 
.fl.ugust to December, and there is no soundness in the defence. 

Judgment for the plaintiff 



CASES 

JN THE 

SUPREl\'lE JUDICIAL COURT 

FOR 

TH~: COUNTY OF PENOBSCOT, JUNE TERM, 1830. 

DREW vs. WADLEIGH w al. 

Where a witness testified to certain facts, which were contrary to his own admis
sions in a written contract made by him with the adverse party ;-it was held 
that such party might read this contract in evidence to impeach his testimony, 

without first calling the subscribing witness thereto; the witness on the stand, 
who signed the contract, testifying that the signature was his own. 

IN an action by the payee aga11nst the makers of a promissory note, 
the defendants, to impeach the consideration of the note, produced 
an account settled between them and the plaintiff, for the balance of 
which the note was given ; and then called one Smith, who testified 
respecting the hire and winterini; of certain oxen charged in the ac
count. The plaintiff thereupon, to contradict the facts testified by 
Smith,offered in evidence a written contract which he made with the 
plaintiff, touching the same hire and wintering of the same oxen. The 
defendants objected to the admission of the contract in evidence, till 
its execution was proved by the subscribing witness, who resided 
within the jurisdiction of the court. But upon Smith's testifying 
that the paper was genuine, and signed by himself~ Parris J. ad-
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mitted it, subject to the opinion of the court; a verdict being re
turned for the plaintiff. 

Sprague, for the defendants, argued that this case formed no ex
ception to the general rule, which required the production of the 
subscribing witness, if within the reach of process ; and cited 1 

Stark. Ev. 330, 331 ; Willoughby v. Carleton, 9 Johns. 136. 

J. McGaw, for the plaintiff, cited 3 Stark. Ev. 1740-1. 

MELLEN C. J. delivered the opinion of the Court. 

The general principle on which the defendant's counsel rely 1s 

correct, as to the mode of proving the execution of deeds and other 

contracts where there is a subscribing witness. The only question 
is whether it is applicable to a person in the character and situation 

in which Smith, the witness, stood when he testified respecting his 
signature on the paper produced by the plaintiff's counsel. We 
admit that if Smith had not been introduced as a witness by the de
fendant, and had not testified as to certain charges stated in the ac
count, for the purpose of proving the alleged want of consideration 
for the note declared on, it would not have been competent for the 
plaintiff to examine him as to the fact of his having signed the pa
per or contract before mentioned. Smith, being called by the de

fendant, testified relating to the hire of oxen and paying for winter
ing the same, mentioned in said account. The paper appeared to 

be a contract between the plaintiff and Smith respecting the same 
hire and wintering of oxen charged in said account. The object in 
view in introducing the agreement was to shew that Smith had ac
knowledged the facts, respecting the above charges to be different 
from his testimony. When, therefore, Smith acknowledged that 
the paper or agreement was signed by him, and was genuine, he ac
knowledged the contents of the paper, as therein stated, to be true ; 
such an admission merely made by Smith was evidence on common 

principles, as it tended to impeach Smith, by shewing either his 
want of veracity or the incorrectness of his memory ; and we can
not perceive that such admission is less proper or effectual because 

he was on oath when he made it. It was not offered as the basis of 
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any claim on the part of the plaintiff, but for the purpose of repelling 

the defence, by shewing the contradictions of the witness brought 
forward to sustain it. We place the decision of this cause on the 
special character and circumstances in which Smith was placed ; 
considering his testimony in respect to the paper and his signature 

merely in the light of admissions or declarations made by Smith, 
and inconsistent with his previious testimony. We are all of opin

ion that there must be 
Judgment on the verdict. 

FAIRBANKS w al. vs. W1LLIA~!SON. 

Where one contracted to build a road for the State through four of its townships, 
in consideration of a contract made by the State's agents to convey to him 8000 
acres of land as soon as the road should be completed, tl1e land to be surveyed 

and laid off in any of the State's lands through which the road might pass; and 
afterwards, but before any such survey or conveyance, the party having made 

the road sold and conveyed an undivided third part of the 8000 acres ;-this was 
held sufficient to pass the fee ; the land being afterwatds designated by a sur
vey agreeably to the contract. 

And the deed of the whole tract from the State being afterwards made to tl,e orig
inal contractor, it was held to enurn to the benefit of his grantee; and to cstop 
the grantor and all others claiming under hini adversely to such prior grantee. 

A covenant that neither the grantor nor his heirs shall make any claim to the 

land conveyed, though not technically a warranty, is a covenant real, which 
runs with the land, and estops the 1~rantor. And wherever the grantor is es
topped, all claiming under him are estopped also. 

The extent of an execution raises an cstoppel, as much as if the conveyance were 
made by deed. 

Tms was a writ of entry on the demandant's own sersm, to re-
cover possession of two lots of land in township No. 2 of the old 
Indian purchase, on the west side of the Penobscot river, particu
larly described by their numbers in the writ. 

The title of the demandants was by the regular extent of an exe
cution against Ebenezer Webster, upon the premises in question, 
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made July 5, 1827; and a deed of release from Webster cin the 
27th day of .!l.ugust following. 

It appeared that on the 15th day of December 1818, one Ebene

zer Weston made a deed to Webster, reciting that the agents of 
Massachusetts, in consideration of a contract entered into by him
self and one Daniel TVebster deceased, to build a certain road, had 

contracted to sell and convey to them 8000 acres of land, to be by 
them selected in lots of one hundred acres each; in any of the lands 

belonging to the Commonwealth in the four townships through which 

that road might pass; the same having been first surveyed tindet 
the direction of the agents for the sale of eastern lands ; and that 
their contract to build the road had been completed ; and thereupon 
conveying to said Ebenezer Webster, for a full and valuable consid

eration, one undivided third part of the 8000 acres; so that neither 
the grantor nor his heirs or assigns should or would make any claim 
or demand to said undivided third part forever; without other cov;.: 
enants ; and authorising the grantee or his heirs or assigns to select 

said third part in lots of one hundred acres each, as the grantor 
might have done. The land was subsequently surveyed as contem~ 
plated by the original contracting parties; and a deed of the whole 
tract, including the demanded premises, was made to Weston, June 
13, 1820, by the committee for the sale of eastern lands, in fulfil
ment of the contract. And on the 10th day of May 1821, Weston 
conveyed the demanded premises to the tenant in fee. All the 
deeds were recorded forthwith, upon their execution and delivery; 

Hereupon, at the suggestion of Parris J. before whom the cause 

was tried, a default was entered against the tenant, subject to the 

opinion of the court upon the question whether the deed from the 
committee to Weston enured to the benefit of Webster; or estopped 
Weston and the tenant from denying the title of the demandant. 

Williamson, pro se, argued that nothing passed by the deed from 

Weston to Webster. The grantor had neither seisin, nor posses
sion, nor the right of possession ; but only a future possibility of an 
interest. 3 Bae . .!l.br. 382; Grant, D; the fee was in the Com
monwealth till June 13, 1820 ; and of such lands there can be no' 

disseisin. Co. Litt. 265, a. 266, a; 5 Johns. 489 ; 4 Dane's .!l.br, 
13 
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16, sec. 3; Brinley v. 1Vhiting, 5 Pick. 350; Hathorne v. Haynes, 
1 Greenl. 247 ; 1 Bae . .llbr. 446; Davis v. Hayden, 9 Afass. 519. 

But the deed itself was too uncertain to operate as a conveyance 

of land-. It contained nothing from which the position or location 

of the land could be inferred. The tract was to be taken from the 

Commonwealth's lands through which the road might'1'pass ; and it 

was to pass through four tmvnships. Shep. Touchst. 249,250. It 
was nothing but a covenant to convey. But if it was more, it was 

a grant to take effect infuturo, and therefore conrnyed nothing. 2 
Chitty's Pl. 464 ; Somes v. Brewer, 2 Pick. 107 ; Co. Litt. 296 b. 

Upon these grounds 1there can be no estoppel. And if there 
could, yet this would apply only to the parties to the deed. For 

here was no privity in estate, because no estate passed by the deed. 

The very ground of estoppels, moreover, which is to prevent circuity 

of action, fails in this case ; for the grantor entered into no cove

nants, on which his grantee could found an action. 4 Com. Dig. 79; 
6 Mass. 420; Co. Litt .. 271, a; 352, a. 

Sprague and Starrett, for the demandant, cited 5 Dane's .flbr. 
ch. 160, art. 1, sec. 16; 4 Dane's .flbr. ch. 110, art. 2, sec. 4; 2 

D. '¥ E. 171 ; 4 Com. Dig. Estoppel, .fl. 2; Varnum v . .flbbot, 
12 Mass. 474; 2 Caines, 188; 6 Mass. 254; Pray v. Pierce, 7 

Mass. 385; .flllen v. Sayward, 5 Greenl. 227; Somes v. Skinner, 
3 Pick. 52; Mayo v. Labby, 12 Mass. 339 ; Jackson v. Bull, 1 
Johns. Ca. 81 ; Brown v. Maine Bank, 11 Mass. 153; Jackson 

v. Murray, 12 Johns. 201; Jackson v. Stevens, 16 Mass. 110; 
Williams v. Gray, 3 Greenl. 207. 

The opinion of the Court was delivered in Cumberland, at the 

adjournment of May term, in .flugust following, by 

WESTON J. It is insisted that the instrument, executed by 

Ebenezer Weston to Ebenezer Webster, in December, 1818, was 
not a conveyance of land, but a contract to convey. It has, how
ever, all the formalities necessary by law, for the conveyance of real 

estate. It was signed, sealed, delivered, acknowledged and re
corded ; and contains apt and proper words, to pass an estate in fee 
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simple. It is sufficiently apparent, that the parties intended it to 

have that effect; and that no further assurance was in their contem

plation. It is further objected, that the deed cannot operate, by 
reason of uncertainty as to the subject matter of the conveyance. 
The deed does not describe and set forth the land conveyed by 
metes and bounds, nor does it designate its exact location. But it 
points out the mode by which it was to be ascertained ; and the 
tract from which it was to be taken. It was first to be surveyed 
under the direction of the agent for the sale of eastern lands, or such 
other person or persons as should be authorized for that purpose ; 

from which the grantee was to select the quantity conveyed, in lots 

of one hundred acres each. The deed sets forth particularly and 
definitely, the manner in which the land was to be located. This 
being followed, certainty as to the subject matter of the conveyance 
resulted. In Sheppard's Touchstone, 250, it is laid down, on the 
authority of Perkins, that if one be seised of two acres of land, and 
he doth lease them for life, and grant the remainder of one of them, 

and doth not say of which, to J. S. in this case, if J. S. makes his 
election which acre he will have, the grant of the remainder to him ,. 
will be good. So in the preceding page, it is stated, that if one 
grant me one hundred loads of wood, to be taken by the assignment 

of the grantor, or to be taken by the assignment of J. S. these are 
good grants. There must be reasonable certainty as to the subject 
matter of a grant or conveyance ; but this rule of law is satisfied, if 
the description contains that, from which certainty may be obtained. 
Id certwm est, quad certum reddi potest. 

At the time of the execution of this deed, the grantor had enti
tled himself to a conveyance of the land, from the authorized agents 

of the Commonwealth of Massachusetts ; but the conveyance was 

not actually made, and his title thereby perfected, until June 1820. 

And it is contended that nothing passed by Weston's deed to Web
ster, he having then no estate or interest in the land. In the deed 
to Webster, Weston covenants that neither he nor his heirs, shall or 
will make any claim to the land conveyed. This, although not tech
nically a warranty, is a covenant real, which runs with the land, and 
estops the grantor and his heirs to make claim or set up any title 
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thereto. The fruit and effect of a warranty in deed is, that it con

cludes the warrantor, so that all his present and future rights, that he 

hath or may have in the land, are thereby extinct. Shep. Touch. 
181. And this to avoid circuity of action. Co. Lit. 265, a. That 

this is the consequence of a deed with warranty, is recognized in 
Jar,ks9n v. Matsdorf, 11 Johns. 97; in McCrakin v. Wright, 14 

Johns. 194; in Mason v. Muncaster, 9 Wheat. 454; and in Somes v. 
Skinner, 3 Pick. 52. And our opinion is, that it is deducible from the 

doctrine of estoppels, that wherever the grantor is estopped, all 

subsequently claiming under him are estopped also. 4 Com. Dig. 
Estoppel, E. IO.; Co. Lit. 352, a. 

In Somes v. Skinner, Parker C. J. says, after reviewing the au

thorities, " the general principle to be deduced from all these is, 
that an instrument, which legally creates an estoppel to a party un
dertaking to convey real estate, he having nothing in the estate at the 
time of the convey:mce, but acquiring a title afterwards by descent 
or purchase, do~s in fa91 pass an interest and a title from the mo
ment such estate comes to. the grantor." It is true, he subsequently 
states, that warranty has been regarded an essential featme in the 
doctrine ; yet we apprehend that general warranty is not ne6essary 
to create an estoppel. Jn the case before us, it seems very clear 
that TVeston would be estopped, by the covenant i.n his deed, to claim 
the land against Webster; and the tenant, holding subsequently un
der him, is privy in estate and equally bound by the estoppel. Co. 
Lit. 352, a. 4 Com. Dig. Estoppel B. As if .11 demises the manor 

of D by indenture for years, and afterwards purchases the manor, 

and sells it to B, the vendee shall be bound by the estoppel, and 
cannot say that .11 had not any thing in the manor at the time of the 
lease. 1 Salk. 276. 

Coke puts a case where the father is bound by an estoppel and 

the son is not; as if there be grandfather, father and son, and the 

father disseises the grandfather, and makes a feoffinent in fee, and 
the grandfather dies, the father against his own feoffinent shall not 
enter; but ifhe dies his own son shall enter. Co. Lit. 265, b. 
The reason is, the son claims, not as heir to the father but to the 

grandfather, who was the disseisee, and last ectua]~f and rightfully 
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seised. And if the heir does not claim the land from him who made 
the estoppel, but by his own purchase, or by another ancestor, he 
shall not be bound ; although he derives his blood from the party to 

the estoppel. Sir Wm. Jones, 460, cited 4 Com. Dig. 80. In 
Rawlin's case, 4 Co. 52, .11. possessed of a house for 30 years, 
except a stable, of which B was possessed for two years, granted all 
his interest to C, and demised the stable to B for six years by in~ 

denture, after the end of the two years ; C redemises all to .11. for 
twenty one years paying rent, then .11. redemises the stable to C for 
ten years. It was resolved that the lease by .11. to B for six years, 
though he had nothing at the time, was good by conclusion by the 
indenture, and when C redemised all to .11., then was the interest 

bound by this conclusion ; then when .11. redemises to C the stable, 
C is also concluded; for all parties or privies in estate or interest 

are bound by the estoppel. 
In Varnum v . .11.bbot, 12 Mass. 474, it was stated by Jackson J. 

that the levy of an execution on real estate, raised an estoppel against 

the judgment debtor, as much as if he had given a deed under hand 
an<l seal ; and yet in such a c:ise he could be bound neither by cov
enant nor warranty. 

The covenant in Weston's deed to Webster being one which runs 

with the land, the demandant, his assignee, may avail himself of it. 
Weston, by his deed and covenant, is estopped to make claim or ti
tle to the land ; and the tenant, claiming subsequently under Weston, 

is privy in estate, and bound by the estoppel. 
Judgment for the demandant. 
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CARLL vs. BUTMAN. 

The wife of a mortgagor, or of one claiming under him, cannot have dower at 
common law against a mortgagee or his assigns, whose title commenced previ
ous to the marriage. 

Where the purchaser of an equity of redemption afterwards took a deed of release 
and quitclaim from the mortgagee, this was held to be no extinguishment of 
the mortgage-, but only an assignment of the title of the mortgagee. 

If the mortgagor has aliened the land to two persons, in separate parcels, a judg

rner.t obtained by the mortgagee against one of then for the whole tract, does 
not foreclose the other's right to redeem. 

If the widow of the grantee of part of a tract of land, mortgaged before the mar
riage, would have her dower against 1l1c mortgagor, it can be had only by bill 
in equity, and upon payment of her just proportion of the sum due on the mort
gage. The proportion to be paid by the husband's parcel, is such proportion of 

the principal debt, as the value of C1e parcel conveyt·d to him bears to the value 

of the whole tract mortgaged. And of the sum thus found, the widow must 
pay the proportion which the present value of an annuity for her life, equal to 
one third of the rents and profits, bears to the value of the whole parcel con

veyed to her husband. 

Tms was an action of dower; in which the wife of Stephen Carll, 
from whom she had been divorced for adultery committed by him, 
sued for her dower in one acre of land. 

It appeared that in 1813 one Ephraim Holmes mortgaged a tract 
of land, including the acre in question, to John Coffin Jones; and 
in 1814 conveyed the acre in fee, with general warranty, to Carll. 

In 1817, the last payment from Holmes having become due, Jones 
brought a writ of entry on his mortgage against one Prescott as ten
ant in possession ; and having obtained judgment, the writ of habere 
facias was put into the hands of Carll, who was a deputy sheriff, for 
service; who made return in 1818 that he had put Jones's attorney 
into possession of the premises, having removed Prescott and his 
effects therefrom. In 1821 Carll conveyed the acre, by deed of 
release and quitclaim, to the tenant; who, in 1822, obtained a simi

lar deed of conveyance from Jones, the mortgagee. 
The demandant was lawfully married to Carll in 1819 ; and it 

appeared that he was in actual possession of the acre at the time of 
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the commencement of Jones's action against Prescott, and so con
tinued till the latter part of the year 1821. 

Upon this evidence a nonsuit was entered by Parris J. subject to 
the opinion of the court upon the question whether the demandant 
was entitled to dower. 

Williamson, for the demandant, contended that the entry of Jones 
did not operate against Carll; because it was only into the portion 
occupied by Prescott, against whom alone he had brought his action. 

Groton v. Boxboro, 6 Mass. 53; 4 Dane's .11.br. 191, sec. 24; 

Varnum v . .11.bbot, 12 Mass. 4 7 4; Fosdick v. Gooding, 1 Greenl. 50. 
He further argued that the tenant cquld not claim under the mort

gage, the release from Jones to him having extinguished it. Bar
ker v. Barker, 17 Jlfass. 554; Gibson v. Crehore, 5 Pick. l 49; 
Bolton v. Ballard, 13 Mass. 227; Snow v. Stearns, 15 Mass. 

280; Collins v. Torrey, 7 Johns. 277. 

Brown, for the tenant, cited Holbrook v. Finney, 4 Mass. 568; 
Bird v. Gardiner, 10 Mass. 364. 

WESTON J. delivered the opinion of the Court. 

In Bird v. Gardiner, cited by the counsel for the tenant, Sewall 

J. states that it is well settled that a wife is not dowable of an equi
ty of redemption ; but he there means, as is very manifest, as against 
the mortgagee or his assigns, whose title commenced before the sei
sin of the husband. That a widow may be endowed, notwithstand
ing an outstanding mortgage, under which the tenant does not claim, 
although such mortgage, so long as it remained unextinguished, 
would defeat her claim in favor of those holding under it, has been 
repeatedly recognized in Massachusetts; and in this State in Smith 

v. Eustis 'Y al. ( ante p. 41. )The mortgage in evidence in the pre
sent case was made before the seisin of the husband, and his title 
was derived from the mortgagor. If therefore the tenant holds un
der the mortgagee, he has a good defence against the demandant's 
claim of dower. Prior to this action, the mortgagee for a valuable 

consideration released to the tenant; but as the latter had previously 
taken a conveyance from the husband of his interest, and thus become 
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the owner of the equity of redemption in the land demanded, it is insist
ed that the release to him by the mortgagee operated not as an assign
ment, but as an extinguishment, of the mortgage. And the cases 
of Bolton v. Ballard and of Snow v. Stearns are cited in support 
of this position. But the former of these cases was decided upon 

the ground that the mortgage was paid with the husband's money, 

a part of the consideration of the purchase from him being by ex
press agreement reserved and applied to this purpose. And in the 

latter case, the sum due on the mortgage was paid, not by the ten

ant, but by the administrator of the grantor of the husband. Here 

the sum paid to the mortgagee, was the tenant's own money. It 
was not paid with a view to extinguish the mortgage, or to pay the 
debt due thereon, but to purchase the land, after the right to re
deem was understood to be foreclosed. To regard this purchase 
as an extinguishment of the mortgage, would be to give a construc

tion to the deed, which neither party could have intended. 
1n Gibson v. Crehore, 3 Pick. 475, it is laid down by Parker C. 

J. that " where the purchaser of a right to redeem takes an assign
ment, this shall or shall not operate as an extinguishment of the 
mortgage, according as the interest of the party taking this assign
ment may Le, and according to the real intent of the parties." And 
the learned Chief Justice supports his opinion, by adverting to sev
eral authorities. This principle is repeated by Wilde J. in a case 
between the same parties, 5 Pick. 146. And nothing is more 

equitable. The widow is deprived of nothing, to which she is justly 

entitled. The purchaser of the equity takes an assignment of the 
mortgage for himself and not for her. He pays the consideration; 

and as she loses nothing by this transaction, she has no equitable 
claim to be benefitted by it. 

In conformity then with the authorities, with the plain intentions 
of the parties, and with the justice of the case, the deed from the 
mortg~gee must be regarded as a conveyance of the land to the ten

ant, and an assigment of the mortgage from which his title origina
ted, if a right to redeem still subsisted, in respect to any part of the 
land. The tenant thus holding under the mortgagee, the demand
ant's action cannot be sustained at law. 
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But she has a remedy by a bill in equity, if the right to redeem 
the land in question has not been foreclosed. An entry to foreclose, 
by our statute, must be by process of law, or by consent in writing 
of the mortgagor, or those claiming under him, or by the mortga
gee's taking peaceable possession in the presence of two witnesses. 
It is not pretended that either of the two latter modes was adopted. 
There was a process and judgment of law, in favor of the mortgagee, 

. to foreclose the mortgage, but it was not against the husband of the 
demandant, who was then the tenant in possession of the land in 

question, it having been severed from the other land mortgaged, by 
the deed of the mortgagor. The husband's rights were therefore 
unaffected by the process and judgment against the tenant in pos
session of the residue of the land. According to a former pra-c
tice, he might have been joined as a tenant in that suit. 4 Dane', 
.11.br. 192. But in conformity with later decisions, in order to fore
close his right to redeem, there should have been a separate process 
and judgment against him. Varnum v . .11.bbot o/ al. 12 Mass. 474; 
l Greenl. 50. 

But if she would have her dower, she must pay her just propor
tion of the sum due on the mortgage. Swaine v. Perine, 5 Johns. 
Chan. 482 ; Gibson v. Crehore, 5 Pick. 146. As the value of the 
whole tract mortgaged, is to the whole sum due on the mortgage, so 
would the value of the acre, of which the husband was seised, be to 
the amount which that acre should contribute. And of this last 
sum thll!s ascertained, the widow would be holden to pay the propor
tion, which the present value of an annuity for her life, equal to one 
third of the rents and profits, might bear to the value of the whole 
acre in which she has a claim to be endowed. The rights of the 
widow may be adjusted by the parties upon these principles ; or she 
may enforce them by a bill in equity. But the nonsuit, directed by 
the judge in this action, must .stand ; and the tenant be allowed h~ 
eosts. 

14 



106 PENOBSCOT. 

Kn0x & al. 1:. Pickering. 

KNox ~" al. ·vs. P1cKERING, 

The grant of four townships of land in 1709 by the CommonwPalth of Massachu
setts to Henry Knox, containing an exception of the lots occupied by settlers, 
not exceeding one hundred acres to each, cPrtain lots were afterwards laid out 
to settlers, fronting on the Penobscot rive1,', and bounded by monuments erected 

on the bank, being the lots in their actual occupancy prior to the grant. It was 

held that the flats fronting these lots WPre within thf' fair construction of the 
exception, and belonged to the settlers as ripa:·ian prnprietors. 

IN this action, which was a writ of right, the demandants, count
ing on the seisin of their ancestor the late Gen. Knox, asserted their 
title to a parcel of flats in Bangor, lying in front of the settler's lot 
No. 10, originally granted to the heirs of James Dunning. 

The demandants adduced in evidence the Resolves of Feb. 17th 
and 23d 1798, the purport of which is stated by the Chief Justice in 
the opinion of the court. They also read a deed from Thomas 

Davis, agent for the Commonwealth, to Gen. Knox, dated July 20, 
1799, made pursuant to those Resolves; conveying to him certain 
townships of land, including Bangor, excepting the lots occupied by 

settlers, not exceeding one hundred acres to each. Gen. Knotr: di
ed disseised in the year 1806. 

The tenant gave in evidence the Resolve of :March 5, 1801, pro
viding for the survey and location of certain lots to settlers in Ban

gor, not exceeding one hundred acres to each; and a deed frl!m the 

Commonwealth's agents Reed and Coffin, dated Nov. 11, 1802, 
pursuant to the Resolve, conveying to the heirs of James Dunning 
an original settler, a lot of land in Bangor, bounded "beginning at 
a stake and stones, the corner of lot No. 1 0, thence north 45 de

grees west 292 poles to a stake marked ; thence west 45 degrees 

south 51 rods; thence south 45 degrees east to the bank of the 
river to the corner of lot No. 9; thence upon the bank of said river 
to the first mentioned bounds." He also produced a deed from 
James Dunning, dated June I, 1800, conveying five eighths of his 
lot No. 10, to James Thomas and Jeremiah Dudley; and deduced 
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title to the premises under this deed and divers other mesne con
veyances, from Dunning's heirs, down to himself. 

It appeared that in the year 1800 Dudley took possession of the 
lot No. 10; and that in the following year he built a wharf on part 
of the demanded premises, of about thirty feet in width, and extend
ing from near the bank as it then stood, quite to the thread of the 
first channel, but not the main channel, of the river ; on which he 
erected a store in 1801 or 1602. It was also proved, by the testi
mony of Park Holland, the original surveyor for the Commonwealth, 
that when he ma<le the survey in 1801, Dudley an<l one Hatch wern 
both in possession of lot No. 10, claiming the flats as well as the up

land ; that for a monument at the north corner of that lot he placed 

a stake and stones about ten feet below high water mark; and should 
have placed it lower but for the apprehension that it would be car
ried away by the ice ; that the monument at the south corner was a 
large pine tree standing on the bank, at high water mark ; and that 
in all his survey of the settlers' lots he placed his monuments on the 
bank and not in the stream, for fear of having them destroyed by 
the ice. It was also proved that the water of the river was fresh, 
though the tide ordinarily ebbs and flows against the premises about 
fourteen feet. The tenant's store stands below the former bank of 
the river. 

Upon this evidence, and some other offered by the demandant, 
but not affecting the question decided, a verdict was taken for the 
demandants, by direction of Parris J. who sat in the trial; subject to 
the opinion of the court upon the right of the demandants to main

tain this action; and to be amended accordingly. 

R. Williams and 11.llen argued for the demandants ; contending 

that the whole township was granted to Knox in 1799, except one 
hundred acres to each settler. Nothing passed to settlers by the 
Resolve of 1798, as it contained no words of grant. Every thing 
relating to them was prospective. They were to be quieted in one 
hundred acres each, and no more ; and to· this exact quantity the 

Commonwealth's right to quiet them, under the reservation in Knox's 
deed, must be strictly limited. Shep. Touchst. 78; Co. Litt. 106, 

b. And the location, when once rightly made, is conclusive. Lam-
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bert v. Carr, 9 Mass. 185; Harlow v. French, ib. 192. Here 

was an actual location, of the full quantity of one hundred acres, on 
the upland· alone ; and of COl!irse the title of Knox to the flats re
mained untouched. Nor eouJd the flats pass as nppurtenant to the 
upland by the ordinance of 1641 ; because they were already sep
arated from the upland, by the owner. Hatch v. Dwight, 17 Mass. 

289; Lunt v. Holland, 14 .71.fass. 151; Morrison v. Keen, 3 
Green[. 474. 

But if the Commonwealth owned the whole, yet the flats did not 
pass to Dunning, being excluded by the necessary construction of 
his deed, which confines him to the· monuments erected on the bank 
of the i:iver. Shep. Touchst. 87, rule 4; Doane v. Broad Street 
.!lssociation, 6 Mass. 332; Storer v. Freeman, ib. 434; Codman 
v. Winslow, l O Mass. 146; Dunlap v. Stetson, 4 Mason 349, 365 ; 

Handley v . .1./.nthony, 5 Wheat. 374; 2 Dane's .l.l!Jr. 69.I, 701 ; Sul
livan on Land-tules, 285. 

Godfrey, for the tenant, cited Storer v. Freeman, 6 Mass. 134; 
Commonwealth v. Charlestown, l Pick. 180; Ingraham v. Wil
kinson, 4Pick. 268; 3 Dane's .l.lbr. 136. 

The opinion of the Court was- delivered in Cumberland, at the 
adjournment of May term, in .!lugust following, by 

MELLEN C. J. The Resolve of February 17, 1798,was passed 
on the petition of Henry Knox, late father of the demandants, and 

largely interested in the Waldo claim at the time. The Resolve of 
February 23d of the same year relates to the same subject, and makes 
further arrangements for the completion of the objects contemplated 
in the former one. From both of them, viewed in connexion, the 
following facts appear, viz :-That in the year 1692 a large tract of 
land was granted to Beauchamp and Leveret, which in the year 
1785 was confirmed by the legislature of ~Massachusetts to the heirs 

of Brigadier General Waldo, and others interested therein, agreea
bly to certain boundaries recommended by the committee for the 
sale of eastern lands ; and that in the survey and location of said 
tract, the s;_ime was found to run into the Plym(juth patent, which 
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was holden under a prior grant ; and on the representation of said 
heirs and others interested, in consequence of such interference, a 
committee was appointed to investigate the subject. That when 
their report was made, on their recommendation, Thomas Davis, 
Esquire, was appointed and commissioned with full power to cause 
a re-survey of the Waldo patent to be made; to ascertain the 
amount of deficiency occasioned by the interference above mention
ed with the lands of the Plymouth company, and cause to be laid 
out and assigned, to said heirs and others interested, so much land, 
belonging to the Commonwealth, as would be equal to the amount of 
such deficiency, and extend the addition to be made to the Waldo 

patent, the whole length of'the northern line of it, as far as the lands 
of the Commonwealth adjoined thereto. And that " the lots, not 
exceeding one hundred acres to each settler, which should be occu
pied by any settlers on .the additional lands to be assigned, should 
not be considered as taken to make up said deficiency"-but that 
such settlers should be " quieted afterwards in their settlements in 
such manner as the General Court should direct." All these pro
ceedings were had prior to the conveyance of Davis to Henry, Knox; 
and the resolves were introduced by the demandant. We have been 
thus particular in stating these transactions, because, as they were 
originated on the petition of Henry Knox, he must be considered as 
conusant of them, and, in some measure, as a party to them, as well 
as deeply interested ; for we find the deed from Davis was made 
to him alone ; and his heirs are the demandants. 

It appears in the case that James Dunning was a settler on lot 
No. 10, in Bangor, prior to the year 1784; and tha.t the deed was 
made to his heirs in November 1802, by the agents for the Common
wealth, in consequence of such settlement, and pursuant to resolves 
of the legislature. There were also many others in different parts 
of the town, in possession oflots abutting on the river, prior to 1784. 
The Commonwealth, as successor of the crown, became proprietor 
of all the public lands within its limits ; and as to those in Bangor, 

continued so to be, until the 20th of July 1799, when the deed was 
made by Davis in behalf of the Commonwealth to Knox ; and in 
virtue of the colonial ordinance of 1641, and of the usage and prin-
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ciples founded thereon, the flats in Penobscot river and the Kendus

keag stream, in and near the land in question, were also the prop

erty of Massachusetts. There is no proof or pretence that there 

was ever any discrimination between the upland and flats made by 

the occupants of these shore or river lots, or any severance of the 
one from the other contemplated, until two years after the convey
ance by Davis to Knox, even if there was then, at the time of Hol
land's survey and location of the settler's lots. We do not mean to 

intimate that any such severance was made by the deed of the agents 
of the Commonwealth to the heirs of Dunning ; nor is it a ques
tion, the decision of which we deem necessary on this occasion. 
But in addition to this neg;ative proof, it appears that in 1800, Dud

ley, claiming under Jamei: Dunning, one of the heirs of the original 

settler, took possession of lot No. Io,; and the next year built a wharf 
on a part of the premises demanded, extending to the first channel ; 
and soon after erected a store on it ; and that all the flats were claim
ed, as well as the upland. With these facts before us, which must be 
presumed to have been known to Davis and Knox at the time the 
deed was made, by reason of their agency and interest in the ante
rior proceedings relating to these lands, we are now to examine and 
ascertain the true construction to be given to the exception contained 
in that deed. After a general description of the lands intended to 
be conveyed, is the following expression ; " excepting certain lots 
occupied by settlers, not exceeding one hundred acres to each." 
Knotc by accepting this deed, admits that '6ettlers were then occupy
ing certain lots on the land conveyed. Their possessions are called 

" lots ;" yet this deed was made about two years before Holland's 

survey; of course it could have no reference to that. We must give 
a reasonable construction to the language of the exception, and as
certain as nearly as we can, what was the understanding and inten
tion of both parties. It is a matter of notoriety that the settlers on 
the lands of the Commonwealth have always been treated with indul
gence; and under numerous resolves, applicable to different parts of 
the country, have been quieted in their possessions, on payment of 
a small sum, perhaps not more than the amount of the expenses of 

survey and location. The usage was to quiet each settler in one 



JUNE TERM, 1830. l I l 

Knox & al. v. Pickering. 

hundred acres, so laid out to him as to include his improvements. 
The intention of the legislature, as expressed in the resolve of Feb
ruary 23, 1798, was that this liberal and indulgent treatment should 
be extended to the settlers on the four townships conveyed by the 

deed in question ; hence the limitation as to the quantity of land, 
which forms a part of the exception. The whole course of proceed
ing on the part of the government, proves that these settlers were 

considered as the equitable owners of the lots or lands cultivated 

and possessed by them, and that they were to become the legal own
ers in the usual manper. For this reason, the agent of the Common
wealth, by the insertion of the exception, intended to leave the lands 
occupied by the settlers, under the complete control of the legisla
ture, in the same way, as though the conveyance to Knox had never 
been made, and to be disposed of in the manner mentioned in the 

resolve of 1798. Knox had no concern with the terms and condi
tions on which the legislature might choose to quiet the settlers with
in the limits of the tract conveyed ; being excepted in the deed in 
the language before mentioned, every thing composing a settler's lot, 
both upland and flats were excepted. Nor can we believe that the 
legislature, while thus liberal and indulgent to settlers, as the re
solves prove them to have been, could have intended they should be 
excluded from the benefit of the waters and shores of the river and 
the accommodations they afforded, and thus deprived of those pecu
liar privileges which constituted a principal inducement for settling 
on lots adjacent to the river ; nor would it have been very consist
ent with that liberal spirit which we have alluded to, for the legisla
ture to have contemplated that the little strip of flats adjoining the 
upland of each settler should have been included as a component 
part of the one hundred acres designed for him. Such a construc
tion would involve a singular confusion and contradiction of motives, 
unworthy of the legislature of Massachusetts. Surely, neither the 
heirs or assignees of Henry Knox have any reason to complain. 
The deed conveyed to him a tract of land sufficient to make up 
all the deficiency in the ancient grant, occasioned b}"' the inter
ference with the lands of the Plymouth Company. In addi
tion to all the foregoing facts and circumstances, there is anoth-
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er deserving of distinct consideration, as confirming our con
struction, and showing the understanding of all concerned at the 
time of the transactions we have been considering. The claim now 
made by the heirs or assigns of Knox, has for almost thirty years, to 

all appearance, been deemed by those interested to assert it, as one 
destitute of all legal foundation. During this long period all has re
mained in profound silence and repose. The claim has not been 
awakened from its slumbers by any newly discovered facts, the ab
sence of which could account for such perfect acquiescence, in the 

measures adopted in the Commonwealth of Massachusetts, and car
ried into effect by different agents employed under its authority, in 
accordance with the evident intentions of all concerned. 

In the view we have thus taken of this cause, inasmuch as not only 

the upland, but the flats adjoining the Dunning lot, were embraced in 
and by the language of the exception in the deed in question, it be
comes an immaterial inquiry what is the true construction of the lan
guage of the agents' deed to Dunning's heirs. The flats demanded in 
this action never having been conveyed to Henry Knox by Davis's 
deed of 1799, there is no proofwhatever of the seisin of Henry 
Knox, on which the demandants have counted : of course the action 
is not maintained. In this result there appears to be a perfect coin
cidence of the law and justice of the case. 

The verdict must be set aside; or rather, so amended as to stand 
a verdict for the tenant. 
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Ho.DsooN vs. W1LK!NS, 

In an action of the case against an officer .. for not serving an execution, the jury 

are to allow the plaintiff such damages only as he has sustained by the breach 
of duty; unless the neglect was wilful, with a view to injure. the plaintiff; in 
which ease they are to allow him his whole debt. 

A promise by a third person to indemnify an officer for neglecting his duty in the 
service of a precept, being founded in an illegal consideration, is void. 

It therefore does not disqualify the promisso: from being a witness for the officer, 
in a suit brought against him for such breach of duty. 

Tms was an action of the case against the sheriff, for the neglect 
of one of his deputies in not making service of an execution. 

At the trial before Parris J. it was proved, by the confessions of 

the deputy, that he might have arrested the debtor, and once had 

him in custody; but that relying on the assurances of a friend of the 

debtor, who promised to see him harmless, he suffered the e:i.ecution 
to run down ; acknowledging that it was right that he should pay it 
himself, for having neglected to collect it. It was not returned till 
after the commencement of this suit. 

It appeared that the debtor was a young man, of good health, and 
regularly bred to a lucrative calling ; but was destitute of property, 
deeply insolvent, and unable to obtain credit even for his board'; and 

that he had removed from this county to Kennebec. 
In the course of the trial the defendant offered as a witness the 

person to whom the officer alluded as having promised to save him 
harmless ; to whose competency the plaintiff's counsel objected, on 

the score of the interest thus created ; and proceeded to examine 
him to that point on the voir dire; but the witness denying any such 

interest, and stating that he had no conversation with the officer till 
after the return day of the execution, he was admitted to testify. 

The judge instructed the jury, in substance, that as the debtor was 
still within the State, they should find for the plaintiff only the actu
al damages which he had sustained ; unless the neglect of the offi
cer was with intent to injure the plaintiff, or to delay him in the col-

15 
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lection of his debt, or to show improper indulgence to the debtor. 
If the plaintiff might now obtain his debt with no greater difficulty 
than before, his damages would be merely nominal. But if the of
ficer had conducted with the improper intent above mentioned, their 
verdict ought to be for the whole amount due to the plaintiff. The 

jury returned a verdict for nominal damages only; which was taken 

subject to the opinion of the court upon the admissibility of the wit

ness, and upon the correctness of the judge's instructions. 

Williamson, for the plaintiff, argued against the admissibility of 
the witness, on the g.ound that the officer himself had confessed that 

he was interested in the event of the suit ; and cited Pierce v. Chase, 

8 .Mass. 487. He further contended that the officer was bound to 

do all the duty he undertook to perform, at the peril of sustaining all 
the responsibilities of the debtor whom he had protected by his neg
lect; 4 Stark. Ev. 9'10; Sanches v. Davenport, 6 Mass. 261; and 
that his intent, in the view taken of it by the judge, had no relation to 
the cause ; the only question being whether he had done his duty or 
not. 

Kent, on the other side, was stopped by the Court; whose opin
ion was delivered by 

WESTON J. No objection has been urged in argument, by the 
counsel for the plaintiff, to the instructions of the judge who pre
sided at the trial, on the question of damages. The jury were di
rected to allow to the plaintiff such damages only as he had sustain
ed, by the breach of official duty complained of; unless the neglect 

of the deputy was wilful, with a view to injure the plaintiff; in which 
case, they were to allow him the whole amount of his execution. 
We perceive nothing in these instructions, tending to impair the 
plaintiff's legal rights. 

Without going into the consideration, how far the plaintiff's coun

sel, having examined the witness as upon the voir dire, with a view 
to show him in~ompetent on the ground of interest, and he having 
denied and disclaimed all interest, is precluded from resorting to, or 
relying upon, other modes of proving it, and taking the admissions 
and declarations of the deputy to have been true ; we are of opin-
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ion that they do not establish any legal interest in the witness. There 
was no privity between him and the plaintiff. It does not appear 
that he had any right to direct or control the proceedings of the of

ficer. The latter says the witness told him not to do that, which his 

precept and his duty to the plaintiff required, and he would save him 
harmless. This then was a promise, if made, founded on an illegal 
consideration ; namely the violation of official duty on the part of 
the officer. It is void in law ; and no action can be sustained upon 
it against the witness, who must therefore, notwithstanding such prom

jse, be regarded as competent and admissible. 
Judgment on the verdict. 

TucKEilMA~ w al. vs. FRENCH. 

In the case of a continuing guaranty, given for whatever goods may be delivered 
from time to time, limited only in its general amount, but not in the duration 

of the term for which it is to stand, notice of its acceptance is as necessary, as 
it is in the case of one given for a specific debt, to be contracted at one time. 

Tms was assumpsit for goods sold by the plaintiffs to one Charles 
B. Prescott, upon a letter of credit signed by the defendant, in these 
terms:-" Boston, Sept. 13, 1822. Messrs. W. ly G. Tuckerman, 
Gent. For the bill of goods which Mr. Charles B. Prescott bought 
of you on the 6th instant, I hold myself responsible to you for the 
payment, agreeably to the contract made with him ; and I will hold 
myself responsible for any goods which you may sell him, provided 
the amount does not exceed at any time the sum of five hundred dol
lars." 

It appeared at the trial, before Parris J. that on the 6th day of 

Sept. 1822, French, who then resided in Boston, went with Pres

cott into the plaintiffs' store there, and stated to them that he would be 

responsible for the value of the goods mentioned in a memorandum 
then produced by Prescott, which was a little more than two hun
dred dollars; which Prescott afterwards paid. In December follow-
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ing Prescott took another quantity of goods of the plaintiffs, amoun

ting to thirty two dollars ; and at divers other times, down to .!l.pril, 
1826, he made several other purc-hases, never exceeding five hun~ 

dred dollars at one time, for some of which he gave his promissory 
notes. He was always, during that period, indebted to the plaintiffs; 
often for more than five hundred dollars ; and at the time of the 
commencement of this suit he owed them upwards of seven hundred 
dollars. The goods, so far as the plaintiffs were concern'ed, were 
delivered on the credit of the letter of guaranty ; but it did not ap

pear that Prescott had any knowledge of its existence till it was sent 
to the plaintiffs' attornies in the autumn of 1827; and he testified that 
he had not. Nor did it appear that any notice was expressly given 

by the plaintiffs to the defend ant, of the ::icceptance of the gu::iranty ; 
but the latter usually spent some months of every year in Bangor, 

where Prescott, who was his tenant, resided; and was as often as 
once, at least, in every week, in his store. 

Upon this evidimce the Judge directed a nonsuit, subject to the 
opinion of the court upon the question whether the plaintiffs could 
maintain the action, 

Mc Gaw and Hatch, for the plaintiffs, argued that it was an origin
al and continuing undertaking on the part of French; binding on him, 
without notice, till he should repudiate it. Cobb v. Little, 2 Greenl. 

261 ; Duval v. Trask, 12 Mass. 154; Mason 1;. Pritchard, 12 East 
227 ; 2 Campb. 413. 

Kent and Rogers, for the defendant, cited J\/orton v. Eastman, 4 
Green!. 521; Creamer v. Higginson, 1 Mason, 324; Leonard v. 

Vredenburg, 7 Johns. 23, 32, note; Chase v. Day, 17 Johns. 114. 

MELLEN C. J. delivered the opinion of the Court in Cumberland, 
. at the adjournment of May term in .!l.ugust following. 

It appears by the Judge's report that the express terms and con

ditions of the defendant's guaranty have been complied with by the 

plaintiffs; that is, they did not credit Prescott more 1.han five hun
dred dollars at any one time. But in a guaranty of this description 

.there is always an implied condition that notice :,hall be given by the 



JUNE TERM, 1830. 117 

Tuckerman v. French. 

vendor, who gives credit to a third person on the strength of a guar

anty, that such guaranty has been accepted, and such notice must be 
given in a reasonable1time, so that the guarantor rriay know the fact 
of his liability. What is a reasonable time will depend· on circum

stances. We have had occasion to examine and remark upon the 
principal decisions in relation to this subject; and instead of repeating 

our observations, we merely refer to the case of Norton v. Eastman, 

4 Greenl. 521, and Seaver v. Bradley, 6 Greenl. 60. In the case be

fore us no question arises as to reasonableness of time, because it 
does not appear that any notice whatever was given to the defendant 
of the acceptance of his guaranty, and of any advances made to Pres

cott upon the strength of it. Prescott was ignorant of the guaranty 

until about the autumn of 1827; more than eighteen months after the 
last goods were delivered to him : and though some facts are disclosed 
from which it has been supposed notice may be inferred, still it is 
not our province to infer facts and draw conclusions, but to decide 
the cause upon the facts as stated. According to the authorities 
cited and the principles recognized and established in the two cases 
before mentioned, we are all of opinion that the action is not maintain
able, unless the nature of the guaranty is such as to render the princi
ple as to notice, inapplicable to the present case. Upon consideration 
of this point we are not satisfied that it can change the character of the 
defence. The guaranty as to the first parcel of goods was definite, but 
as those goods were duly paid for by Prescott, that guaranty may be 
laid out of the case. The second was a continuing guaranty, limit
ed, however, in amount, to the sum of $500. Now on this point it 

is difficult to perceive any sound reasons for a distinction between 
the two kinds of guaranty. The amount for which the guarantor 
may engage to be responsible, may be the same in both cases ; and 
there seems to be as much reason that he should have due notice of 

the acceptance of the guaranty in one case as the other. Mr. 
Wheaton has appended a long note to the case of Lanusse v. Barker, 
3 Wheat. 148, containing a catalogue of the principal decisions in 
England and this country on the subject of guaranties, in which are 
contained the principles as to notice of acceptance and advances ; but 



118 PENOBSCOT. 

Abbot v. Hermon. 

no distinction seems to have been suggested between definite and 
continuing guaranties as to the necessity of notice. 

On the whole we are all of opinion that the nonsuit must be con

firmed. 
Judgment for the defendant. 

ABBOT vs. The inhabitants of the third school district zn 
HERMON, 

W.herc a town officer is sworn into office by the moderator of the rµceting at the 

time of his election, the proper evidence of the fact is the certificate of the mod
erator, filed in the office of the town clerk, and proved by an attested copy. 

A promise may be implied on the part of a corporation from the acts of its agent, 
whose powers are ofa general character. 

Therefore where one built a school house under a contract with persons assuming 

to act as a district committee, but who had no authority; yet a district school 
was afterwards kept in it by direction of the school agei{t; this was held to be 
an acceptance of the house on the part of the district, binding the inhabitants to 

pay the reasonable value of the building. 

If one accepts, or knowingly avails himself of the benefit of services done for him 
without his authority or request, he shall be held to pay a reasonable compensa-
tion for them. · 

Tms was assumpsit for the labor and materials expended m 
building a school house for the defendants. 

At the trial before Parris J. the plaintiff offered copies of the 
warrant for calling a district meeting, September 8, 1821, and of the 
record of its transactions relative to the building of a school house. 
The warrant was directed to TiVilliam Holt, Junior, but the return 
was made by William Holt. The record stated that William Holt 
was chosen moderator. And to prove that the clerk was duly 
sworn, the plaintiff offered a certificate signed by William Holt, Ju

nior, stating that at the meeting of the district Sept. 8, 1821, at 
which he was chosen moderator, he administered the oath of office 
in open meeting, to Jonathan Hutchins, the person chosen clerk. 
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This evidence the Judge rejected, as insufficient to prove any cor
porate acts of the district. 

The plaintiff then proved that in the autumn of 1821, under the 
direction of Thompson, Holt, and Kacey, three inhabitants of the 
district who assumed to act in the capacity of district committee for 

that purpose, he proceeded to finish a school house, the frame of 

which had been previously erected; that a school was kept in it for 

the children of the inhabitants during the three following winters ; 
the last of which was under the direction of a person who testified 
that he was school-agent, and who claimed to act as such. During 
this last winter the house was consumed by fire. 

It also appeared that in the winter of 1822, the house being un

finished, the plaintiff told the inhabitants of the district that if they 

would turn in materials to help finish the house, t'ft!y might keep a 
school in it ; which they did ; that some of them labored on the 
house to pay their district taxes ; and that at a voluntary meeting of 
some of the inhabitants, in the winter of 1824, it was agreed that if 
the plaintiff would expend a small sum more, being about five dol
lars, in finishing the house, by a certain day then named, they would 

accept it; but before that day the house was destroyed. 
The plaintiff also moved for leave to amend, by inserting a count 

on an order drawn Dec. 27, 1824, by two of the above named com

mittee, on the town treasurer, directing him to pay the plaintiff eigh
ty nine dollars " for work in building the school house." But this 
motion was denied. And the case was referred to the court to d,e
cide, upon such of the foregoing evidence as was legally admissible, 
whether the action was maintainable ; and whether the amendment 
ought to have been admitted ; it being agreed that in that case the 
action should stand for trial. 

J. McGaw, for the defendants, took several objections to the le
gality of the district proceedings, and of the papers offered in evi
dence, And he strongly urged that no implied assumpsit could be 

raised against a corporation. It acts only in legal meeting, and by 

agents duly and legally chosen. If all the individuals should, in any 

other manner, agree to erect a school house, the corporation, as such, 
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would not be bound. .Jllloor v. Newfield, 4 Greenl. 44; Frothing

ham v. Haley, 3 Mass. 68. 

Jlllen, for the plaintiff, cited Damon v. Granby, 2 Pick. 345 ; 
Bassett v. Marshall, 9 Jl!lass. ~l12; Taft v .. Montague, 14 Mass. 
282; Colman v . .11.nderson, IO Mass. 105; Union Bank of Mary
land v. Ridgley, I Har. 'o/ Gill. 324; Foster v. Essex Bank, 17 

Mass. 503; Prop'rs. of Canal bridge v. Gordon, I Pick. 297. 

MELLEN C. J. delivered the opinion of the Court at the ensuing 

July term in Waldo. 

The services of the plaintiff were performed under the supposed 

authority of Thompson, Holt and Kacey. On inspecting the papers 
introduced as e"'dence to prove their authority, we are all satisfied 
that the presiding judge very properly decided that they were insuf
ficient to shew such authority. Whether the school district meeting 
on the 8th of September, 1821, was regularly called and notified or 
not, the certificate of the proceedings of the meeting import any 

thing but certainty and consistency. It is stated that Jonathan Hut
chins was chosen clerk, and Wi,lliam Holt moderator. The only 
proof that the clerk was sworn, is a certificate signed by William 
Holt, Jr. that Jonathan llutchins was duly sworn by him, as mod
erator of said meeting, into the office of district clerk. Besides, a 
moderator of a town meeting is not an ordinary certifying officer •. 
When he administers the oath of office to a town officer, he should 
make out a certificate of the oath, and the same should be filed 
among the papers of the town, as furnishing the regular evidence that 
the oath had been administered. The certificate in the present case 
does not appear to have been so filed. Welles ir al. v. Battells ir 
al. 11 Mass. 4 77 o Had it been filed as before mentioned, a copy 
of it, attested by the clerk, would have been proper evidence ~ 
but in the absence of sucb attested copy we have no evidence of the 
proceedings of the said meeting, of course none of the legal exis
tence of the three persons before named as a committee. On this

ground the proposed amendment of the declaration by adding a 

count on the order drawn by Holt and Thompson on the 27th of 
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December 1824, if granted, would not avail the plaintiff; because 
they had no legal authority to draw it so as to bind the school dis
trict; it therefore is not allowed. The case furnishes us with no 
facts that show any express promise on the part of the district to 

pay for the plaintiff's labor and expense in finishing the school 
house. Are there any from: which the law will imply a promise ? 
This case bears a strong resemblance, in this respect, to that of Hay
den v. Madison; ante p. 76; It is a sound principle oflaw, that a prom
ise may be implied, on the part of a corporation, from the acts of its 
accredited agent, whose power's are of a general character ; as in the 

case of directors of a bank, selectmen, overseers of the poor, <}c. 
As we decided in the abovementioned case of Hayden v. Madi

son, if one man accepts, or knowingly avails himself of the benefit 
of services done for him, without his authority or request, he shall 
be held to pay a reasonable compensation for them, so in the pres
ent case the same principle may be applied. The work on the 
school house frame, which had been erected by the district pre-' 
viously, was commenced in 1821 ; and it was nearly completed r:ri 
the winter of 1824, when it was consumed by fire. A school was 
kept in it in the winter of 1823, and such was the state of it, that 
for two months, in the winter of 1824, the school was kept there 
under the direction of a school agent, whose authority was proved 

and not questioned. In the discharge of the various duties of his· 
office, a school agent is exercising the powers of the district, and 

binds them by those contracts and arrangements which he, in his 
judgment, deems proper and for the interest of those whom he offi
cially represents. His acts, therefore, in appropriating the school 
house to its intended uses; and for the benefit of the district, we must 
consider as an acceptance of the house and a sanction of those acts 
which the plaintiff had done towards completing it, equivalent, in its 
legal effect, to a previous request on the part of the school district. 
The action, according to the agreement of the parties, is to stand 

for trial, subject to the principles herein before stated, 

1 fr 
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BLANCHARD vs. CHAPMAN, 

An offer to purchase of the true owner, made by the tenant in possession of land 
not his own, does not prejudice his right to thP benefit of the act for the settle
ment of certain equitable claims arising in real actions; if such offer has not 
ripened into a contract between them. 

It belongs to the court, and not to the jury, to decide whether, upon any given 
state of facts, the tenant in a real action has a right to the appraised value of 

his improvements. 

IN this case, which was a writ of entry upon the demandant's own 
seisin and a disseisin by the tenant, the latter claimed to have the 

increased value of the premises by reason of his buildings and im

provements assessed by the jury, pursuant to the statute. This was 
resisted by the demandant, on the ground that the tenant held the 
land under a contract with him, and in submission to his title. To 
prove this the demandant adduced two letters from the tenant to him ; 
from which it appeared that a negotiation had been going on between 
them for the purchase of the land, which the tenant had proposed, 
and appeared desirous to accomplish ; that the principal point unset

tled was the time of paym~nt, which was postponed till a personal 
interview which the tenant· intended to have with the demandant in 
the following winter ; expressing his intention to take the money 
with him at that time and pay for the land at once. The replies to 
these letters, and all other letters which had passed between the 
parties, were called for by notices served on each side ; but none 
were produced by either. There was also parol evidence of the 
tenant's expressed determination to purchase the land ; and of his 
disappointment when one of his neighbors was supposed to have 
supplanted him in the purchase. It was also proved that the tenant 

had been in possession of the land more than six years, and before 
any intercourse had commenced between him and the demandant. 

Upon this evidence the demandant contended that the tenant had 
no legal right to an appraisement of his improvements ; and that the 
determination of this question belonged exclusively to the court, as 
a question of law. This point Parris J. who sat in the trial, reser-
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ved for the consideration of the court ; instructing the jury to ap
praise the value only, as prayed by the tenant; which they did . 

.fl.llen and Starrett, for the demandant, insisted that the statute 
did not extend to cases of entry under contract. Knox v. Hook, 

12 Mass. 329; nor to cases of compromise; Shaw v. Bradstreet, 

13 Mass. 241 ; and that the possession of the tenant must have 
continued six years, without any intermission of his intent to appro

priate the land to himself, or any submission to the title of the owner. 
6 Pick. 172. 

Sprague and Williamson, for the tenant, cited Newhall v. Sad
dler, 17 Mass. 350; Bacon v. Callender, 6 Mass. 303; Baylies 
v. Bussey, 5 Greenl. 153; Heath v. Wells, 5 Pick. 140. 

WESTON J. delivered the opinion of the Court. 

The report states the tenant to have been in actual possession of 
the demanded premises, for more than six years prior to the com
mencement of the action. How much longer does not appear. It 
does not appear that he entered under any contract with the de
mandant; or with his knowledge, consent or privity. The tenant 
was therefore entitled to the benefit of the act for the settlement of 
certain equitable claims, arising in real actions, unless he has pre

cluded himself therefrom by the negotiations, proved to have taken 
place between him and the demandant. The mere attempt to 
make his tortious possession a rightful one, ought not to prejudice 
him. The act is made for cases, where the title is in one, and the 

possession in another. If the tenant concedes that he has no valid 

title, either to the proprietor or to others, we do not perceive how it 
can have the effect to change his relations or his rights. If he sur
renders up his possession, and becomes the tenant of the owner of 
the fee, then indeed he assumes the duties which belong to that re

lation, and can set up no other interest, than what he derives from 
his lease. So if he enters into any new contract in respect to the 

land binding upon him, which is inconsistent with his equitable claims, 
he may be held to have waived them. But we cannot regard his 

offer to perfect his defeasible title by purchasing that of the demand-
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ant as of this character. It does not appear that the offers were ac
cepted ; or any further attempts to purchase made by the ten
ant ; or that these propositions were at all relied on by the demand ant. 

In Knox iy al. v .. llook, the grantor of Hook went on to the land 

originally under the ancestor of the demandants. And in Slww iy 
al. v. Brad,Ytreet, the value of the land had been ascertained and 
fixed between the demandants and the tenant's grantor; and he 
had purchased with a full knowledge of this fact. It was there de
cided that this estimate should be conclusive as to the value of the 

land ; but the increased value, by reason of the improvements, was 
also estimated for the benefit of the tenant. The contract in that 

case was not a mere offi~r on the part of the tenant or his grantor ; 
but one binding upon both parties. The question reserved was, 
whether this evidence was of a conclusive character as to the value, 
as the judge had ruled on the trial, and the court held it to be so; 

and sustained the opinion of the judge. They further go on to state 
that the tenant wa~ not entitled to the benefit of the statute. Thi1:1 
was not the question present?d to their consideration ; and it has 
not therefore the authority, which an adjudication directly upon the 
point raised, carries with it. But that case is sufficiently distinguish
able from this. There a contract was made ; here it was only pro
posed. 

It belongs to the court to decide, whether upon a given state of 

facts, an equitable interest of this kind has attached. In the present 
case, we are satisfied that it had, at the commencement of the ac
tion. The jury therefore were properly instructed by the judge to 
estimate the value, and the increased value, of the land under the 

statute. Judgment on the verdict. 
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The inhabitants of the plantation ef BLAKESBURG vs. The 
inhabitants ef the town of JEFFERSON. 

The provisions of the pauper-laws, requiring towns to relieve and support the poor, 
do not extend to plantations. 

Tms was an action of assumpsit for supplies furnished to a pau
per whose settlement was alleged to be in J~fferson; and it was sub

mitted to the court upon the single question whether the plaintiffs, 

being inhabitants of an organized plantation, and not of an incorpor-, 
porated town, could maintain the action. 

Williamson, for the plaintiffs. 

Chandler and Garnsey, for the defondants. 

WESTON J. delivered the opinion Qf the Court. 

Pfo.ntations are quasi corporations, with limit€d powers. They 

have none, except what are given by statute or implied from such as. 
are given. The plaintiffs have strong claims for relief in a case 
like this ; but with every disposition to afford it, upon an examina-c 
tion of the statute in relation to paupers, we do not find sufficient au
thority to sustain the action. The general provisions of the pauper 
law cannot be extended to plantations, without further legislation, 
The duties and liabilities imposed upon towns for the support of the 

poor, arise from positive law, and not from moral obligation resting 
upon them as corporations. To the extent required by the statute, 

and in the mode prescribed, they are chargeable ; but their liability 
has never been extended by construction, beyond what the statute 

imposes, either in express terms, or by necessary implication. The 
remedies given to towns, which result from their respective duties, 

are not given to plantations. The statute does not require plantations 

to relieve and support their poor. None of its provisions extend to 
them, except the last section, and that authorizes them to raise 
money for the support of the poor, but does not impose it as a duty. 

Plaintiffs nonsuit, 
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CAMPBELL vs. PETTENGILL w al. 

Though there be no funds in the hands of the drawee of a b;]J of exchange; yet if 
the bill be drawn under such circumstances as might induce the drawer to en
tertain a reasonable expectation that the bill would be accepted and paid, he is 
entitled to notice. 

If the holder of a bill of exchange, who is entitled to an absolute acceptance, takes 
a special and conditional one, he cannot resort to the drawer but upon failure 
of the drawee to pay according to the terms of such limited and conditional ac

ceptance. 

Tms was assumpsit for the price of certain logs sold ; with a 
count on an order for the same sum, drawn by the defendants, of 
the following tenor:--" Orono, June 13, 1827. Thomas Bartlett, 
Esquire, collector and treasurer of the Penobscot-boom-corporation. 

Please to pay Henry Campbell or the bearer ninety seven dollars 
and seventy seven cents being for value received." This was ac
cepted, in these terms:-" July 9, 1827. Accepted to pay when 
in funds of the Penobscot-boom-corporation. Thomas Bartlett, 
treasurer of said corporation." On the back of the order was an 
indorsement of $46 52, received Sept. 14, 1827, in part payment. 

It appeared, at the trial before Perham J. in the court below, 
that the plaintiff, in June 1827, delivered the order to a third per
son, with directions to call on the drawers for payment, which he 
did ; and they acknowledged that the order was due, and ought to 
be paid ; and one of them agreed to meet him at Bangor on a cer
tain day, and pay the amount, " if there were funds." They met 
accordingly ; but the drawer observed that they had not funds, and 

that the order ought to be presented to the drawee for his accept
ance ; which thereupon was done. In .!lugust following the holder 
had some farther conversation with R. H. Bartlett, one of the draw
ers; in consequence of which he gave up all expectation of receiv
ing payment for the order, and returned it to the plaintiff. The de

fendants made no objection to the want of notice ; but declined pay
ment because they were not in funds. The treasurer, during all 
this period, had no cash funds of the corpdration in his hands, but 
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held its negotiable securities and other evidences of debt to the 
amount. He was also indebted in a small balance of account to 

Pettengill, one of the defendants ; and to the house of Bartlett iy 
Davis, of which the other defendant was one. 

Upon this evidence Perham J. ruled that the drawee had suffi

cient funds in his hands to justify the defendants in making the draft; 
and that proof of a demand and notice was necessary to entitle the 

plaintiff to maintain the action. To which the plaintiff took excep-
tions, the verdict being against him. · 

Rogers, in support of the exceptions, argued that the drawers 
were personally liable, because they had no funds in the hands of 

the drawee. Stackpole v . .!lrnold, 11 Mass. 27; Mayhew v. Prince, 
ib. 54. And whether they had or not, should not have been deter

mined by the judge, but by the jury. Walwyn v. St. Quintin, 2 
Esp. 515; 1 Bos. iy Pul. 652; Chitty on bills, 271, note a; 
Hoffman v. Smith, 1 Caines, 257. But if the drawee had funds 

in his hands, they were the funds of the corporation, and not of the 

drawers ; who therefore, having no interest in these funds, nor pow
er to withdraw them, could not be injured by the want of notice. 
The drawers had no reasonable expectation that the draft would be 
accepted and paid. Robbins v . .!lmes, 20 Johns. 150; Orr v. Ma
ginnis, 7 East 359; Legge v. Thorp, 12 East 171. 

J. Mc Gaw and Moody, for the defendants, cited Chitty on bills, 
235, 256, 268; Rucker v. Hiller, 16 East 43; Brown v. Maffy, 
16 East 43; Blackham v. Doren, 2 Campb. 503; Bailey on bills, 
199; Prideaux v. Collier, 2 Stark. 57. 

WESTON J. delivered the opinion of the Court in Cumberland, at 
the adjournment of May term in .!lugust following. 

In the case of Bickerdike v. Bollman, 1 D. iy E. 405, it was laid 

down by the court, that where the drawer has no effects in the hands 

of the drawee, no notice is necessary. In Blackham v. Doren, 2 
Campb. 503, Lord Ellenborough lamented that this exception to the 
general rule requiring notice, had ever been established. The same 
regret had been before expressed by Eyre C. J. in Walwyn v. St. 
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Quintin, I Bos. o/ .Pul. 654, and by Lord .11.lvanley in Clagg v. 
Cotton, 3 Bos. o/ Pul. 241. And in Claridge v. Dalton, 4 Maule 
o/ Selwyn, 226, Le Blanc J. says "every new case makes one re
gret that the rule in Bickerdike v. Bollman, for dispensing with no
tice, was ever introduced." The courts in England have frequently 

refused to extend the principle of that case, and it has been limited 

and qualified by subsequent decisions. Thus where the drawer has 
effects when the bill is drawn, but none at the time of its dishonor ; 
br where there is a running account, and a fluctuating balance ; or 
a bona fide expectation of assets ; where he has no assets at the time 

of drawing, but has assets before the bill becomes due, notice is ne
cessary. Orr v .• Maginnis, 7 East, 359; Brown v. Massey, 15 

East, 221 ; Rucker v. Hiller, 16 East, 43; Thackray v. Blackett, 

3 Campb.164. 
In Claridge v. Dalton, Lord Ellenborough says "even where 

there are not any funds, if the bill be drawn under such circumstan
ces, as may induce the drawer to entertain a reasonable expectation, 
that the bill will be accepted and paid, the person so drawing is en

titled to notice." A11d in the same case, Le Blanc J. remarks, "I 
perfectly agree that it is not necessary that the drawer should have 
effects or money in the hands of the drawee, either at the time when 
ihe bill is drawn, or when it becomes due. For if the bill be drawn 
in the fair and reasonable expectation, that in the ordinary course of 
mercantile transactions it will be accepted or paid when due, the 

ease does not range itself under that class of cases, of which Bick

erdike v. Bollman is the first." 

There is certainly ground to contend that the defendants had 
reasonable expectations that their order would be accepted, of which 
its actual acceptanCEf, and partial payment, might be regarded as 

evidence. But we do not place the decision of the cause upon this 
point. 

The plaintiff, the payee and holder of the bill, might have requir
ed an absolute acceptance, without which he might have treated the 
bill as dishonored ; but having received a special and conditional 
acceptance, he must abide by its terms. Parker v. Gordon, 7 

East, 387; Gamm.on v. Scltrnoll, 5 Taunton, 344; Sebag v . .11.bit-· 
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bol, 5 Maule 'Y Selw. 462. ,It does not appear that there has 
been any failure, on the part of the acceptor, to pay according to the 
terms of the acceptance. He was to pay, when in funds of the Pe
nobscot boom corporation. He had no cash funds at the time, but 
he had demands which were good and available, and subject to his 
control as treasurer. But these, until collected, were not funds, 
within the meaning of the acceptance. He has paid one half the 

bill ; and is holden to pay the residue, when in funds. Under these 
circumstances, independent of the objection arising from the want of 
notice, it cannot be pretended that there is any legal ground to charge 
the drawers, until there has been a violation of the terms of the ac
ceptance. No evidence to this effect has been adduced; but the 
testimony was, that up to the time of trial, the acceptor had no funds 
of the boom corporation, with which to pay the bill. Upon this 
ground we are satisfied that the verdict is right. The exceptions 

are accordingly overruled ; and there must be 

Judgment for the defendants. 

·TAYLOR vs. DAY w al. 

A trustee who has once been examined and charged as trustee in the original 
suit, cannot be again examined on scire facias, even to correct an error in the 
judgment upon his former disclosure. 

IN a scire facias against two trustees, it appeared that Turner, 

one of the defendants, had been examined in the court below, was 
there adjudged trustee upon his disclosure, and appealed to this 

-court, where he made a further disclosure, and was again adjudged 
the trustee of the original debtor. On appearing to the present pro
cess, which was sued out for an execution de bonis propriis, he 

prayed for leave to disclose still further, aJleging that it was impos
sible that justice should be done by a judgment upon either of his 
former disclosures. But Parris J. who sat in the trial, ruled that 

17 
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no further examination could be had ; to which Turner took excep
tions pursuant to the statute. 

Godfrey, for the plaintiff~ and J . . ]lfcGaw and Hatch, for the de
fendants, submitted the question without argument. 

MELLEN C. J. delivered the opinion of the Court. 

Upon this scire facias, 1.~urner, one of the trustees, prays leave 
further to disclose, and offers so to do, because he says it is impos
sible for justice to be done him by a judgment on his former dis

closure. If by such a judgment injustice should be done to any 
one, we should certainly regret it, though unable to prevent it. The 

trustee had ample opportunities for disclosing; on the original pro
cess ; and when judgment was rendered on the disclosure against 
him, he might have excepted to the opinion of the judge who pro
nounced the judgmtint, and brought the question as to its correctness 
before the whole court. But as to that question, we have not, on 
this process, any jurisdiction. The 9th section of the Stat. 1821, 
ch. 61, is decisive on this point. The proviso of that section is in 
these words :-" Prnvided nevertheless, that where any trustee has 
come into court upon the original process, and been examined upon 
oath as aforesaid ; and upon such examination, it has appeared to 
the court that such trustee had goods, effects or credits of the 
principal in his hands, at the time of serving the original writ, such 

trustee shall not be again examined upon the scire facias, but judg
ment shall be rendered upon his examination had as aforesaid." 

This language is positive, and prescribes our duty in terms which 

cannot be misunderstood. The exception is accordingly overruled, 
and there must be 

Judgment for the plaintiff. 
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VEAZIE's case. 

An indietmcnt for forgery with intent to defraud /1 is supported by proof of intent 
to defraud /1 and B. 

THE prisoner in this case was indicted for uttering a forged prom
issory note, purporting to be made by the house of Jefferds 8j- Smith, 
and passing the same to Jefferds in payment, with intent him the said 
Jefferds to defraud, &c. And the fact was fully proved ; and that 
Smith was absent from the State. 

The counsel for the prisoner contended at the trial, that if the jury 

believed that the intent was to defraud Jefferds and Smith, they ought 
to acquit him of this indictment. 

But Parris J. who sat in the trial, ruled otherwise ; and the pris. 
oner, being convicted, moved for a new trial for this cause. 

P. Chandler, in support of the motion, cited 2 East's P. C. 988, 
990. ~ 

Tlie Attorney General, for the State. 

MELLEN C. J. delivered the opinion of the Court. 

The indictment charges the commission of the offence with intent 
to defraud Jefferds, one of the firm of Jefferds 8j- Smith; and the 
judge presiding at the trial, overruling the objection of the defendant's 
counsel, instructed the jury that they might find the defendant guilty, 
though they should be satisfied that the intent was to defraud Smitli as 

well as Jefferds. We are all of opinion that this instruction was cor

rect. The proof was merely redundant. On principle, the objec

tion seems to be totally destitute of merits ; and we apprehend that 

on authority it is equally so. If .IJ. be indicted as accessory to B 
and C, he may be convicted on proof of being accessory to a felony 
committed by B alone, or by B, C and D. So an allegation in an 

indictment for perjury, '.'iat the oath was taken before E. W. one of 
the justices of assize, is proved by evidence that it was taken before 
E. W. and another justice of assize. So an allegation in such an 
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indictment, that .!l. filed his bill in chancery against B and another, 

is satisfied by proof of a bill filed against B, C and D. See 3 Star
kie's Ev. 1585, and cases there cited. So an allegation that a bill 
of exchange was drawn upon, and accepted by .fl., B and C, is prov
ed by evidence of a bill drawn on and accepted by .fl., B and C 
jointly with a fourth. lb. 1559, 1560. Starkie, in the above place, 

lays down the rule in these words : " Whenever that which is proved, 

in addition to that which is alleged, is descriptive of it and affects its 
identity, the variance is fatal; for that which is essential to a correct 

description has been omitted." Thus, when one is indicted for 
stealing the goods of .fl., proof that they were the goods of .fl. and B, 
will not support the indictment ; but variance between the allegation 
and the proof as to the time of commission, is not material, as the 

averment is no part of the description of the offence. Nor do we 
perceive any weight in the objection that the verdict in this case 
could not be pleaded in bar to another indictment for the same of

fence, charged as committed with intent to defraud Jefferds and 
"' Smith. Proper averments in a plea in bar could as well be made 

as to identity in such case, as in those before cited. The motion. 
for a new trial is overruled. 

MEANS vs. The inhabitants of the plantation of BLAKES.

BURG. 

Though plantations may raise money for the support of the poor, they are not obli
ged so to do. Nor have their assessors any general authority to bind the planta
tion by their contract for the support of the poor, beyond the amount of the 
money raised. 

Tms was assumpsit on an order drawn by the assessors of Blakes
burg, in these terms:-" Blakesburg, Sept. I, 1829. To Robert 

Marshall, Esq. treasurer of the plantation of Blakesburg, or his 
successor in said office.-Please to pay Oren Briggs or bearer 
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twenty nine dollars on sight, it being for the support of the poor. 
Isaac' Strout, Elisha Strout, Assessors of Blakesburg." 

The plaintiff proved that this order was afterwards, on the same 
day, presented to the treasurer for acceptance and payment, both 

which were refused for want of funds. Whereupon the defendants 
demurred to the evidence, as insufficient in law to support the action. 

The question was briefly spoken to by Williamson in support of 
the demurrer, and J. Mc Gaw, for the plaintiff; and the opinion of 

the court was delivered in Cumberland, at the adjournment of .May 
term in .11.ugust following, by 

WEsTOf J. It has been decided 111 Blakesburg v. Jefferson, 

ante p. 125, that the duties and liabilities arising from the pauper 

laws, and the remedies thence resulting, were not extended to plan
tations ; and that although they were empowered to raise money for 
the relief and support of the poor, it was not imposed upon them as 
a duty. If they think proper to exercise this power, the fund thus 
raised is to be administered and applied by the assessors. They 

have no general authority to bind their plantations, by their con
tracts for the support of the poor ; except to the amount of the 
money raised. To this extent, and with this limitation, they may 
draw on their treasurer, and the plantation will become liable there
on if not duly paid, as towns are upon town orders, drawn by com
petent authority, It not appearing in the case before us, whether 
any fund had been raised for the support of the poor, we are of 
opinion that the evidence set forth in the demurrer is insufficient to, 
change the defendants. 
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CHASE vs. DwrNAL, 

The acts establishing boom corporations impose upon the owners of lumber the 
liability to pay toll for tht security and preservation of their property; but do 

not attach to rafts intended to pass down the river, but accidentally stopped by 
the boom, where its use arid security were not sought or desired. 

Where money has been paid under such duress or necessity as may give it the 
character of a payment by compulsion,-such as money paid to liberate a raft 
oflumber detained in order to exact an illegal toll,-it may be recovered back. 

Tms case, which was assumpsit for money had and receivetl, 
came before the court upon exceptions taken by the defendant to 
the opinion of Smith J. before whom it was tried in the court be
low. 

The plaintiff was conducting his raft down the Penobscot river ; 
and when he came near the boom of the defendant, which was erect
ed under a charter from the State, he was unable to pass it through 
the passage-way left for that purpose ; and by force of the wind and 
current it was driven eastward of the passage, and stopped by the 
defendant's boom. The plaintiff, with other assistance, immediately 
made exertions to free it from the boom and conduct it through the 

passage, which in two or three hours was effected. One of the de

fendant's hired men, who assisted the plaintiff, demanded seventy 
five cents for this service, which the plaintiff refused to pay. After
wards the defendant demanded of the plaintiff six dollars and forty 
cents, being the regular boomage for the raft ; which the plaintiff 
refusing to pay, the defendant stopped and detained the raft, till 

the plaintiff paid the sum demanded ; to recover which this action 

was brought. 
There was evidence on both sides; tending to show the difficulty 

of passing the boom, which extended nearly across the river; and 
on the other hand the facility of passing it, with proper care and 
skill. 

The judge instructed the jury that he considered it intended by 
the statute authorizing the erection of the boom, that the owner 
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should receive a compensation for drift-timb~r stopped by it, as well 

as for the timber placed in it for security or convenience. In such 

cases the owners of the lumber receive a benefit from the boom, and 
ought to pay the compensation fixed by law. On the contrary, if by 
reason of the navigation of the river being obstructed by the boom, 
a raft is impelled by the winds and current, into the boom, against 
the will of the owner and conducter; who without delay, in a rea

sonable time, proceed to get it clear from the boom, as was done by 
the plaintiff; the owner of the raft was not liable to pay the boom
age. He further instructed them that if they should find, upon these 

principles, that the defendant had no right to claim the boomage, 
and that the plaintiff was obliged to pay the money in order to pro
cure the release of his raft, he might well recover the money in this 
action. 

And the jury having found for the plaintiff, the defendant filed 
these exceptions pursuant to the statute. 

Rogers, in support of the exceptions, argued that the toll granted 

by the act was analogous to the like grant in the case of bridges 
and turnpikes ; in which cases it is not for any man to say he pass
ed the bridge or road involuntarily, in order to avoid payment of the 
toll. It is enough that it was actually passed. The language of the 
act is clear and unambiguous, and the right to stop rafts is expressly 
given. 7 Mass. 524 ; 3 Mass. 256. The legislature might well 

have discontinued the river as a public highway ; and having this 
right, it was competent to limit the public use by a toll. 

The statute may be construed as transferring to the defendant all 

the right which the public had to the navigation of the river in that 
place ; thus making the space necessarily occupied for the use of 
the boom the close of the defendant. In this view the plaintiff was 
a trespasser. If the erection or continuance of the boom was an 
irtiury to him, he should pursue the mode specially provided in the 

statute on this subject. 
But the money was received as well for assisting to remove the 

logs, as for stopping and securing them ; and this form of action be
ing of the nature of a bill in equity, the plaintiff must show that the 
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defendant has received money which, ex a!quo et bono, he ought not 

to retain. 2 D. ~- E. 370; Cowp. 793. 
In any view, it was a voluntary payment, and therefore cannot be 

recovered back. 1 Selwyn's N. P. 66; Knibbs v. Hall, l Esp. 
84; Brown v . .McKinally, ib. 279; Lothian v. Henderson, 3 B. 
~ P. 520; Brisbane,~·. Dacres, 5 Taunt. 143; Fulham v. Down, 
6 Esp. 26 ; Hall v. Schultz, 4 Johns. 240. 

Godfrey, for the plaintiff. 

WESTON J. delivered the opinion of the Court at the ensuing July 
term in Waldo. 

The defendant claims, in behalf of the Penobscot boom corpora
tion, a right to receive and retain as toll, the money attempted to be 
reclaimed in this action. If he has such right, the action cannot be 
supported. The act, establishing this corporation, grants them a toll 
for stopping and sBcrnring the several kinds of timber mentioned 
therein, whether drifted or rafted down the river. The franchise of 

taking toll granted to the corporation, was manifestly in consideration 
of valuable services rendered. The benefit and advantage was in
tended to be reciprocal.. To the corporation a compensation for the 
use of their boom, and to the owners of the timber, the security and 

preservation of their property, arising from such use. It never could 
have been contemplated that the owners should have been compella
ble to pay, without seeking or deriving any benefit from the boom. 
Where their purpose was, to avail themselves of an uninterrupted 
passage down the river for their rafts, this object might be impeded 
by the boom, but could not be promoted by it. In the case before 

us, the plaintiff derived no benefit from the boom, but his raft was 
retarded and obstructed by it in its progress. It has been contend
ed that by the fifth section of the act, the toll was given for the ben

efit of the corporation. Doubtless the toll was given for their bene

fit, but that for which it was given was a benefit confered, not for an 

injury inflicted, upon the party holden to pay such toll. It is further 
urged, that it was competent for the legislature to deprive the public 
altogether of the use of the river, or to permit its use upon such terms, 
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as they might think proper to prescribe ; and that in virtue of the 
act, the corporation have a right to toll ; although they confer no 

benefit whatever on the party to be charged. The terms of an act 

must be very clear and unequivocal, to justify a construction 
which would take money from one man and bestow it upon another, 
without consideration. And if such construction should become in
evitable, from the language used, constitutional objections might be 
interposed. But without discussing this topic, we are well satisfied 
that the act imposes the liability to pay toll upon the owners of tim

ber, for the security and preservation of their property; and that 
it does not attach to rafts, which are intended to pass down the river, 
where the use and security of the boom is not sought or desired. In 
the second section of the act, it is expressly enjoined upon the cor
poration so to construct the boom, as to admit the passage of rafts 
and boats. 

If the defendant was not entitled to boomage, it is, secondly, con

tended that the payment, being voluntary, cannot be reclaimed. 
Upon this point, there is not an entire harmony in the decided cases. 

It is believed, however, that by attending to certain distinctions, 
which have sometimes not been adverted to, they may be in a great 
measure reconciled. 

It has been often held that money paid with a full knowledge of 
all the facts, although under a mistake of the law, cannot be recov
ered back. Thus in cases of insurance, where there has been no 
fraud, and the party paying is fully apprized of the facts, although 
under a misapprehension of his legal liability, he can sustain no ac

tion for the money thus paid. Lowrie v. Bourdieu, Doug. 471, 
per Buller J.; Bilbie v. Lumley, 2 East, 469; Herbert v. Cham

pion, l Campb. 134. The same principle applies, where indorsers 
of notes of hand or bills of exchange, pay under a mistake of the 

law, but with a knowledge of the facts. In Brisbane v. Dacres, 5 

Taunt. 144, the captain of a ship of war had paid money to his ad

miral, in conformity with a usage which had obtained, but to which 
he was not by law entitled, but he was not permitted to recover it 

again ; there being nothing against conscience in retaining the mon• 
ey. In that case, Chambre J. who dissented from his brethren, does 

18 
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not accede to the principle that money, paid under a mistake of the 
law, cannot b~ recovered. But Gibbs J. says "I think that ·where 

. a man demands money of another as a matter of right, and that 
other, with a full knowledge of the facts upon which the demand is 

founded, has paid a sum, he can never re~over back the sum he has 

so voluntarily paid." This position is broad enough, to sustain the 
objection taken by the defendant. There are other cases where, 
to avoid or close a suit threatened or commenced, a party volunta
rily paying, whatever may be his legal liability, must abide by the 
adjustment he has made. Knibbs v. Hall, 1 Esp. 84; Brown v. 
· M'Kinally, ibid. 279; Cartwright v. Rowley, 2 Esp. 723. These 
cases illustrate and enfo1·ce the legal maxim, volenti non fit injuria. 

But this rul_e applies where the party has a freedom in the exer
cise of his will; and is under no such duress or necessity, as may 
give his payments the character of having been made upon com:. 
pulsion. It has been laid down as a general principle, that an ac
tion for money had and received lies for money got through impo
sition, extortion, or oppression, or an undue advantage taken of the 

party's situation. Moses v. McFarlane, 2 Burr. 1005; Smith v. 
Bromley, cited in. Doug. 696. In .!lstley v. Reynolds, 2 Strange, 
916, an action was sustained to recover money, extorted by a pawn 
broker, for the redemption of plate; notwithstanding it was objected 
that the pay1:1ent was voluntary. In Hall v. Schultz, 4 Johns. 240, 

Speiicer J. says, this case has been overruled by Lord Kenyon in 
Knibbs v. Hall. There,the plaintiff had paid, as be insisted, five 

guineas more rent than could have been rightfully claimed of him, 
to avoid a distress which was threatened. Lord Kenyon held this to 

be a voluntary payment, and not upon compulsion ; as the party 
might have protected himself from a wrongful distress by replevin. 

His lordship does not advert to the case of .!lstley v. Reynolds ; and 

subsequently, in Cartwright v. Rowley befwe cited, he refers with 
approbation to an action within his recollection, for money had and 
received, brought against the steward of a manor, to recover money 
paid for producing at a trial some deeds and court rolls, for which 
he had charged extravagantly. It was urged that the payment was 
voluntary ; but it appearing that the party could not do without the 
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deeds, and that the money was paid through the urgency of the case, 
the action was sustained. Had the distress, threatened in Knibbs 
v. Hall, been actually made, money paid to relieve the goods, could 

not have been recovered in assumpsit, upon a principle which will 

be subsequently noticed. 

Hall v. Schultz, cited by the counsel for the defendant, was com

mented upon in Gilpatrick v. Sayward, 5 Greenl. 465. Neither of 
these actions could be sustained without a violation of the statute of 

frauds ; and upon this ground they were defeated. 

In Stevenson v .. ilfort,imer, Cowper, 805, the plaintiff recovered, 

in an action for money had and received, an excess of fees by him 

paid to a custom house officer, to obtain a document he was under 

the necessity of procuring. 
In Ripley v. Gelston, 9 Johns. 20 I, the plaintiff recovered in as

sumpsit of the collector of New York, money illegally claimed by 

him as tonnage and light money ; and which the plaintiff paid to 
obtain a clearance of his vessel. In Clinton v. Strong, 9 Johns. 

370, money was reclaimed, which had been wrongfully exacted by 

the clerk of the district court, for the redelivery of property which 
had been seized. In the foregoing cases, the payments were not 

deemed voluntary, but extor\ed and compulsory. 

It may be insisted that trespass or replevin would have been more 
appropriate remedies for the plaintiff. Either might doubtless have 
been maintained ; and where they are specific remedies, provided 
by law for a peculiar class of i1~uries, assumpsit cannot be substitu
ted. It was upon this ground that Lindon v. Hooper, Cowper, 414, 

was decided. Cattle damage feasant had been wrongfully distrain
ed, money had been paid for their liberation, and an action for mon

ey had and received brought to recover it. The action did not 
prevail. The court place their opinion expressly on the nature of 

the remedy by d;stress, which they say is singular, and depends up

on a peculiar system of strict positive law. That the distrainor has 

a certain course prescribed to him, which he must take care for

mally to pursue ; and that the law has provided two precise reme
dies for the owner of the rnttle, which may happen to be wrongfully 

distrained, replcvin and, atier paying the sum claimed, 'trespass, in 
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which such payment must be specially averred and set forth as an 
aggravation of the trespass. Then are to follow pleadings, which 
put directly in issue the validity of the distress. From a case of 
this peculiar character, decided upon this special ground, no gene
ral principle can be extracted which can govern cases, where the 

Jaw of distress does not apply. 
Irving v. Wilson, 4 JJ. lY E. 485, is a case strongly resembling the 

one, now before the court. A revenue officer had seized goods, 

not liable to seizure, but demanded money for their release, which 

the owner paid. This was recovered back in an action for money 
had and received. It was held to be a payment not voluntary, but 
by coercion, the defendant having the plaintiff in his power, by stop
ping his goods. It does not appear to have occurred to the coun
sel or the court that it was a case which was affected by the decis
ion in Lindon v. Rl9oper. 

Trespass would have been an appropriate remedy for the unlawful 
seizure; but after 11ayment, assumpsit was also appropriate. The 
money was extorted. The payment was not voluntary in any fair 
sense of that term ; and the defendant had no just title to retain it. 
If money is voluntariily paid to close a transaction, without duress 
either of the person or goods, the legal maxim, volenti non fit in
juria, may be allowed to operate. It would be a perversion of the 
maxim to apply it for the benefit of a party, who had added extor
tion to unjustifiable force and violence. 

The party injured often finds a convenience, in being allowed to 

select one of seve.ral concurrent remedies. In the case under con

sideration, replevin would have re&tored the property unlawfully 

seized. But to procure a writ, and. an officer to serve it, would 
have occasioned delay, ·which might have subjected the plaintiff to 
greater loss than the payment of the money demanded. Besides, 

he must have given a bond to the officer to prosecute his suit; and 
he might meet with difficulty in obtaining sufficient sureties. Had 

he brought trespass, several months might have elapsed, before .he 
could have obtained a final decision ; and this delay might have 
been attended with :mrious inconvenience. By the course pursued, 
these difficulties were avoided. Nor is the defendant placed by ii 
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in any worse situation. He has been permitted to urge in his de
fence any claim of right under the corporation, and he is liable to 
pay only the money actually received by him ; the plaintiff waiving, 
by the form of the action, damages for the illegal seizure. We per

ceive no objection in principle to the form of the action; nor do we 
find it unsupported by precedent and authority. 

Except·ions overruled. 

COPELAND vs. WADLEIGH. 

\Vhere the plaintiff was requested by a third person, by Jetter, to <lo certain work, 
the letter being in these terms:-" Sir, I want you to bring a load of hay and 
five bushel. corn, and four oxen, and come as soon as possible;" to which the 

defendant subjoined the following postscript:-" Si!, I will see you have your 
pay, if you will come and work with your team for Mr. G. as you and he agrees;" 
-it was held that this was an original, and not a collateral undertaking by the 

defendant; that the hay and corn were within its terms; that the agreement 
between the plaintiff and the third person might be proved by any one who 
knew the fact; and that the presence of the defendant, at the making of such 
agreement, was not necessary, in order to bind him. 

If the judge has left certain questions to the jury, which it was his own province 

to decide; yet if the jury have come to a proper result, the verdict will not be 

disturbed. 

Tms was an action of assumpsit, brought to recover of the de

fendant the value of certain hay and corn delivered to one Godfrey,. 

and labor performed for him, at the request of the ·defendant ; and 
it came up by exceptions taken by the defendant to the opinion of 
Perham J. before whom it was tried in the court below. 

The action was founded on a letter, addressed to the plaintiff, in 
these terms:-" Ol.dtown, Jan. 13, 1829. Mr. Copeland, Sir, I 

want you to bring a load of hay and five bushels corn, and four ox

en ; and come as soon as possible, without fail, if you have to come 
with your cart and wheels. Samuel Godfrey." At the bottom of 

the letter was the following postscript by the defendant:-" Mr 0 
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Copeland, Sir, I will see yol: have your pay if you will come and 
work with your team" (for) "Mr:. Godfrey, as you and" (he) "agrees. 
Yours, &c. Ira Wadleigh." This letter was franked by the tl'e
fendant as post-master at Oldtown. On the back of it, under date 
Jan. 27, 1829, all the items claimed of the defendant, save one, 
were charged to Godfrey. 

To prove the agreement betwee~ Godfrey and the plaintiff, the 

latter called a witness who heard the agreement ; to which the de

fendant objected, he not being present, at the making of it. But the 
j~dge overruled the objection. The witness further testified that 
the hay and corn were furnished, and the labor performed, in pur
suance of that agreement ; that the hay and corn were consumed by 
the plaintiff's oxen while performing the labor agreed for; and that 
while he was going up with the team to perform the work, the de
fendant asked him if he was going to work for Godfrey ; to which 

he replied in the affirmative ; . and on his return the defendant again 

asked him if he had done working for Godfrey ; to which he an

swered that he had, and that he had worked forty one days. 
The defendant hereupon objected that he ought not to be charged 

with the hay and corn, because he had requested the plaintiff only 
to work with his team ; also, that here was no proof of notice to him 
that his undertaki~g was accepted ; and that at all events he was 

not liable without a special demand. 
The judge instructed the jury that the plaintiff could recover only 

on the exprnss undertaking, on which he relied ; but left it for them 
to determine whether the hay and corn were not fairly within its 
terms, especially as they seemed to have been furnished for the 
necessary sustenance of the cattle while atwork. He further stated 
to them that notice to the defendant of the acceptance of his propo
sition was a necessary part of the plaintiff's proof; but'left them to 
consider whether this might not be inferred from the testimony of the 

witness. And as to a previous demand, he held it not to be requis
ite, this being charged as an original and not as a collateral under
taking. The jury, under these instructions, found for the plaintiff; 
to which the defendant excepted. 
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Hatch, in support of the exceptions, argued-1st, That the de
fendant was merely a guarantor, without notice, and therefore not 
liable. 2d, That whether liable or not, was a question of law, which 

should have been determined by the judge. .R.ttwood v. Clark, 2 
Greenl. 249 ; 12 East, 227. 3d, That parol testimony was inad

missible to affect the contract, it being in writing; 3 Dall. 415; 7 
Cranch, 69 ; and if not, the witness should not have been admitted, 
as the best evidence must have come from Godfrey himself. 3 
Stark. 1386. But none should have been received to any contract 

made in the absence of the defendant. 

Godfrey, for the plaintiff. 

WESTON J. delivered the opinion of the Court at the ensuing July 

term in Waldo. 

The request and order, addressed by Godfrey to the plaintiff, ex
plain the nature of the assistance wanted of him. The defendant 

undertook to be responsible, as they might agree. He thereby as
sumed to pay whatever might be stipulated by Godfrey; within the 
scope of the request under and upon which the guaranty was written. 
The agreement between Godfrey and the plaintiff, might be proved 
by any person present when it was made. It was not necessary that 
it should be concluded in the presence and hearing of the defendant. 

Godfrey was clothed with full power to bind him. The testimony 
of the witness objected to, was not in the nature of hearsay ; it veri
fied and established the agreement, for the performance of which on 
one side, the defendant held himself answerable. 

As to the charge for the hay and the corn, it was distinctly stated 
in the order of Godfrey, and was necessary for the support of the 

team, to which it was applied ; and may well be considered as in

cluded in the engagement of the defendant. 

The jury have found, under the direction of the judge, that the 
plaintiff gave notice to the defendant of the acceptance of his propo
sition ; and there was ample testimony to support this finding, and 

of the extent of the services performed, and of the supplies furnish
ed. When the guaranty of the defendant was accepted, and notice 
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given to him to that effect, and the order was complied with, his lia

bility was fixed,.without any further condition or duty to be perform
ed by the plaintiff. This belongs to the first class of cases, laid 
down by Chief Justice Kent, in Leonard v. Vredenburgh, 8 Jokns. 
29, "in which the guaranty or promise is collateral to the principal 
contract, but is made at the same time, and becomes an essential 

ground of the credit §;iven to the principal or direct debtor." The 
promises of both are concurrent; and an action may be prosecuted 

against each, until satisfaction is obtained. 
The case before us bears a very strong resemblance to that of 

Duval iy al. v. Trask, 12 Mass. 154. The party for whose use 

the goods, sued for in that action, were furnished, had given his 

promissory note therefor to the plaintiffs, but the goods were deliv
ered upon the credit of the defendant, who had undertaken by let
ter, previously written:, to be responsible for them. The court de

nominate this engagement an original undertaking, collateral to the 
promise of the vendee, as security. When a guaranty has been ac
cepted, and notice given by the party intended to be secured, where 
notice is necessary, the liability of the guarantor attaches, according 
to the terms of his ai;recment ; and there is no necessity for averring 
or proving a demand, in order to sustain an action against him. The 
objection therefore made by the counsel for the defendant, at the 
trial below, that no demand of payment had been made upon the 
defendant, prior to the commencement of the action, could not avail 

him. The judge it is true, in his charge to the jury, when consider

ing this objection, uses the term collateral, instead of conditional, 
which would have better expressed the idea he intended to .convey, 

-and in that sense stated that the plaintiff had declared upon an original, 
and not upon a collateral, undertaking; and then left it to the jury, 
whether, from the evidence, this was not an original undertaking, in 
contradistinction to collateral, as he uses the term. The contract, 
on the part of the defendant, was- undoubtedly collateral ; but if 
there was a want ofpreeision in the language of the judge in answer
ing this objection, if the objection itself has no weight, it cannot af
fect the verdict. So if the judge left certain questions to the jury, 
as to the construction and effect of the contract, which it was his 
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province to decide, if they have come to the proper result, their ver
dict is not to be disturbed. This court upon exceptions, are to do 
what to law and justice may appertain. Being satisfied that the ver
dict is right, upon the contract and evidence adduced, judgment is 
to be rendered for the plaintiff. 

19 
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MuNs w al. vs. Osaooo. 

It is essential to the validity of the return of an extent, that it should show that 
the debtor was duly notified to choose an appraiser. 

If it does not, the officer will not be permitted to amend it, if a third person has 
in the mean time acquired a vested right in the land. 

The amendment of an officer's return of an extent after it has been recorded will 

not, it seems, relate back to the time of its registry; but will take effect only 

from the time of the amendment. 

Tms was a writ of entry, in which the demandants made title to a 
parcel of land by virtue of the extent of an execution against one 
James Snowman, under whom the tenant claimed the same land by 
deed. It appeared, at the trial be(ore Weston J; that the officer 

had not stated in his return of the extent that the debtor had been 
duly notified to choose an appraiser, the officer having chosen one 

for him ; and the judge being of opinion that this was a fatal defect, 



JUNE TERM, 1830. 147 

Means v. Osgood, 

the demandauts became nonsuit ; and the question was reserved for 
the opinion of the court. 

This question was briefly spoken to, at theJast term, by Green
leaf for the demandants ; who also moved for leave to the officer to 
amend his return by inserting the fact of notice to the debtor ; and 

cited Morse v. Dewey, 3 N. Hamp. 535 . 

.JJ.bbot, for the tenant, cited Williams v. Bracket, 8 Mass. 240. 

PARRIS J. at this term delivered the opinion of the Court. 

Our statute of 1821, ch. 60, sec. 27, provides, that the officer 
holding an execution, which the creditor thinks proper to levy on 
the debtor's real estate, shall cause three disinterested free holders 
faithfully and impartially to appraise such real estate as shall be 
shown to them, &c. one of whom shall be chosen by the creditor, 

one by the debtor, and a third by the officer; and in case the debt
or shall neglect or refuse to choose, after being duly notified by the 
officer, if the debtor be living in the county in which such land lies, 
the officer shall appoint one for such debtor. 

The only way in ,vhich title to land can be acquired by the levy 
of an execution is by a strict observance of this statute, for at com

mon law no title could be acquired by such levy. Whether all the 
requisites of the statute have been complied with, so as to vest the 
debtor's title in the creditor, must be ascertained by an examination 
of the officer's return ; other evidence not being admissible. It is, 

therefore, necessary that he return specially the manner in which he 

has executed his precept, that the facts may become matter of re
cord. In the return on the execution under which the demandants 
claim title, it is certified that the officer appointed two of the apprais

ers, the debtor neglecting to choose ; but the return does not show 

that he was notified or had any opportunity to choose, or that he 
was not living in the county at the time of the levy. It does not, 

therefore, appear that the debtor had the option given him by law, 

or that the duty of choosing an appraiser in his behalf devolved upon 
the officer. 

We are of opinion that the ruling of the judge, at the trial, was 
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correct. The case of Wellington v. Gale, 13 .Mass. 483, is an 
authority directly in point. The demandants, however, now move 

for leave for the officer to amend his return. 
It is true this court has permitted returns to be amended or com

pleted, where no one would be affected by such amendment except 
the parties in the ori;;inal suit. As in the case of Howard v. Tur

ner, in Lincoln county, .May term, 1829, the magistrate, who ad
ministered the oath to the appraisers, was allowed to add his official 
title to his signature, it not appearing in the original return that he 
was a justice of the peace. So in Buck v. Hardy in Penobscot 
county, an amendment somewhat similar to the one now moved for 
was allowed ; but in each of these cases the suit pending was be
tween the original parties, and it clearly appeared that no convey
ance had been made of the property on which the amended return 

would operate, and that no one would be affected by such amend
ment except the parties to the pending suit. This we thin.k is the 
extent to which we c~n go. To permit the officer, after he is out of 
office, and at a distance, in time, of nearly eight years subsequent to 
the transaction, to make, from memory, a material addition to his 

return, of a fact which, from its nature, could not be disproved if 
untrue, whereby the rights of a bona fide purchaser without notice 
are to be wholly defeated, would be a laxity in practice too unsafe 
to be permitted. As observed by the court in Thatcher v. Miller, 
13 .Mass. 271-" For an officer to undertake, six years after a de
fective return, to know with certainty the JJerformance of a particular 

duty, when he is daily and hourly performing similar duties on dif
ferent persons, is more than can be expected of men, however strong 

their memory. In the cases cited, where amendments have been 

permitted, there was something on the record, by vd1ich the correc
tion could be made ; :wd in such cases there can be no difficulty." 
Such was the case of Morse v. Dewey, cited by defendant's coun
sel. A judgment was . recovered against Baldwin, "fVri9ht and 
Rowley, and an execution, issued upon the judgment, was extended 

upon the land of Wright. In the execution the judgment was well 

described, but the sheriff was commanded, that of the goods, &c. of 
Baldwin (omitting the names of Wriglit and Rowley) he cause to 



JUNE TERM, 1830. 149 

Means v. Osgood. 

be paid, &c. The omission, being a misprision of the clerk, an offi

cer of the court, in issuing a judicial writ, was clearly amendable by 
other parts of the record. Of the like character were the cases ,of 
Sawyer v. Baker and Williams v. Rogers. 

As the demandahts' title, if they have any, was acquired by opera

tion of law, and not by the act of the parties, there must be a strict 

compliance with all the requisites of the law, or no title passed. But_ 
the statute requires that the execution and doings thereon shall be 
recorded in the registry of deeds. What if the officer should be 
permitted to amend his return, and should certify that the juidgment 
debtor was duly notified? The return, to have validity against a 

subsequent bona fide purchaser, for a valuable consideration, without 
notice, must be recorded in the registry of deeds in the county where 
the land lies, within three months after the levy. Can this court 
require the register to alter his record ? It was a correct and true 
record when made, but from the defective character of the instru
ment recorded, it gave no title to the creditor ; and if the register 
does his duty, he will recar<l the amended return as entered of this 

date ; and that, however perfect it may be, can give no title as against 
the tenant, he being a subsequent purchaser ; for the statute says 
the "same shall be recorded within three months." Surely it can 
give no title from the date of the levy. But to avail the deman
dant the return must not only be made valid now, but rendered so 
by relation from the time when the extent was made, and thereby 
ride over the tenant's title derived from the judgment debtor by deed 

duly executed for a valuable consideration, and for ought that ap
pears in the case, without any knowledge of the demandant's previ

ous attachment. The demandants, through either their own or their 
officer's neglect, have failed ta perfect their title. The tenant's ti
tle is perfect, being by deed duly executed. Under such circum
stances which of these litigants does the law favour? Vigilantibus 

non doi·mientibus subvenit leJ.'. 
\ The nonsuit must stand. 
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DENNETT vs. SHORT. 

A promise to pay a cer1aiu sum in the wares of a particular trade, must be under
stood to mean such articles as are entire, and of the kind and fashion in ordinary 

use; and not such ~.s are antiquated and unsaleable. 

.. Tms was an action of assumpsit on a promissory note, m 

which the defendant engaged to pay the plaintiff" one hundred dol

lars in pump and bloek work, at the customary prices, in three 

months, with thirty days' notice when then the work is called for." 

The defendant, who was a pump and block maker, being duly 
called upon for payment of the note at his shop, offered to the plain

tiff a quantity of work which he had previously separated and laid 

aside for that purpose, consisting of an unusual proportion of small 
pump boxes ; but fow blocks, and those small, and some of them 
old, and not such as were usually called for or in use at the present 
day, and not suitable to make a gang of blocks for a vessel ; with a 
quantity of hearts, such as were not in ordinary use ; which the 
plaintiff refused. 

The jury were instrncted by Parris J. that the plaintiff was not 
bound to receive in payment of the note articles which were useless 

or not merchantable ; and that the defendant, by a tender of a lot 
of pump and block work, comprising articles which, having la;d by 
in his shop for yeat·,i, had become useless and unsaleable, or con
taining an unusual proportion of articles not in ordinary use and de

mand, could not discharge his .liability on the note ; and that if they 

were satisfied that such was the character of the articles tendered, 

they would find for the plaintiff. But if they believed that the ar_ 
ticles tendered formed an average lot of pump and block work, of 

the value of a hundred dollars, and of such a variety of work as was 

usual in a lot of that value, they would find for the defendant. And 
they returned a verdiet for the plaintiff; which was takep subject 

to the opinion of the court upon the correctness of these instructions . 

..ibbot, for the dE{endant, contended that it was sufficient if he 

produced a due rinantity of any pump and block work, properly 
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manufactured ; and that it was not the right of the payee to pre
scribe the kind of articles to be tendered ; the other party having 

the privilege of discharging himself by a tender of any which came 

within the terms of the note. Chipman on Contr. 30; Pothier on 
Obl. sec. 283, 284. 

Pond, for the plaintiff, cited 1 Dane's .!lbr. 101, sec. 28; 2 Bos. 

4,- Pul. 168; 2 Comyn on Contr. 522. 

THE CouRT said, in substance, that the contract was to be in

terpreted by reference to the situation of the parties, and to the 
benefits which each might reasonably be supposed to have intended 
to derive from making it. Every contract in general terms for the 
\fares of a particular trade, must be understood to relate to wares 

of the kind and fashion then in ordinary use ; since no others would 

be serviceable to the purchaser. In the present case some of the 
articles tendered were not of this character ; but on the contrary 

were out of use and unsaleable ; and some were only parts of the 
article mentioned, viz. pumps ; on both which accounts the plaintiff 
was justified in refusing to receive them. For these reasons, al
though the instructions respecting the average proportion of the ar
ticles were broader than the case required, they rendered 

Judgment on the verdict. 
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STEPHEN soN vs. GoocH w al. 

The powers given to tho committees appointed under the private statutes regula
ting the taking of fish in Denny's river and its tributary streams, cannot be ex• 
ercised by an individual member, but are confided to a majority of the commit
tee of any town named in the acts. 

Whether, by these statnteH, the committee may open a paRsage for the fish by 
force ,-dubitatur. 

Tms was an action of trespass for entering the plaintiff's mill, and 
cutting away part of his mill-dam, standing on one of the tributary 

streams of Denny's river; which the principal defendant justified as 
one of the fish-committee of the town of .11.lexander, the others be
ing his servants. 

At the trial before 'fVeston J, the principal questions were whether 
a single member of the committee, without the concurrence, or against 
the will of his fellows, could exercise the powers vested in the fish
committees appointed under those statutes ; and whether those acts 
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extended to all the tributary streams of Denny's river to which sal
mon or alewives usually resorted. The judge directed the jury to 

find for the plaintiff the amount of his damages, subject to the opin
ion of the court upon those questions. 

Weston and Hobbs, for the plaintiff, cited 2 Dane's .11.br. 703; 

2 LL. Mass. 1027, app.; Stoughton <y al. v. Baker <y al. 4 
Mass. 530. 

Greenleaf and Vance, for the defendants. 

MELLEN C. J. delivered the opinion of the Court. 

The merits of the defence relied on depend on the construction of 
the private acts referred to in the judge's report; hence the necessi
ty of stating and examining such of their provisions as have a bear
ing on the questions reserved for our decision. 

The act of February 3, 1824, [Special La,vs, ch. 240,J authorizes 

the town of Dennysville to choose a committee of three persons for 
the eastern district, and a similar committee for the western district 
of said town; and also authorizes the plantation No. IO, to choose 
a similar committee, "whose duty it shall be to attend to the preser
vation of the fish called salmon and alewives in the stream called 
Denny's river and Pinmaquan, in their several districts and planta
tions respectively, by seeing that proper passage ways are kept open 
for said fish, and prosecuting all breaches of this act which shall 
come to their knowledge." This act further provides that "there 
shall always be kept open a sufficient passage way for the fish to 
pass up the said streams to the ponds where they usually deposit 
their spawn, from the tenth _day of May to the first day of July in 

each year ; and if any person shall wilfully stop the said passage 

way, during the time above mentioned, or in any way hinder or ob

struct the passage of fish through the same from the time of sunset
ting on friday in each week, and sunsetting on monday following dur
fog the said term, he or they, so offending, shall forfeit and pay a 
sum not exceeding fifty dollars, nor less than five dollars." The act 
further provides that all fines and forfeitures may be recovered by 
action of debt, by any inhabitant of the town or plantation where the 

20 
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offence may be committed, and to his use. The act of February 4th, 

1826, [Special Laws ch. 37 4,] extends the provisions of the former 
act to the towns of Charlotte, Baring and Cooper, and to Plantation 
No. 14, so far as applicable thereto, and grants to them the same 

powers. 
The act of February 7th, 1827, [Special Laws, ch. 457,J provides, 

"that the fish committee, any and each of them, chosen in the towns 
of Charlotte, Baring and Cooper, and Plantation No. 14, shall have 
and exercise the same power in all and either of the towns through 
which the fish pas.,, including Dennysville, as they have had right 
heretofore to exercise in the towns and plantations in which they 

were severally chosen ; provided that the fish committees, in either 
of the aforesaid towns or plantations, shall not neglect to keep open 
and cause to be kept open, good and sufficient fish ways, under" the 

two last named acts; and also to increase the minimum of penalty 

from five to twenty dollars. The act of February 23d, 1828, ex
tends to the towns of .11.lexander and Baileyville, the powers given to 
the fish committee (:hosen in the towns of Charlotte, Baring, Coop
er, and Plantation No. 14, by the act of February 7th, 1817, and 
authorizes the towm, of ./Jlexander and Baileyville to choose such 
committees as the towns before mentioned, each committee to con
sist of three persons, and to possess similar powers. These are the 
principal provisions of the acts referred to in the report. We have 

serious doubts whether any other power is given to a fish committee 
than to attend to the preservation of the fish " by seeing that proper 
ways are kept open for said fish, and prosecuting all breaches of the 
act;" and whether they have any authority to open a passage by 
force; but on this point we avoid giving any opinion; because we 
place the decision of the cause on another ground. If the commit
tee of the town of J;llexander had a right to enter on the premises of 

the plaintiff and open the passage, we are clearly of opinion that at 
least a majority of the committee, and nothing less, can legally exer
cise this right ; more especially when one only attempts to act di
rectly contrary to the will of the other two. The act has provided 
that the commitee should exercise their judgment on the question 

. what is." a proper passage way for the fish," taking all circumstan-
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ces into consideration, and whether the passage has been wilfully 
stopped. On these points the committee are to form their opinion, 

as preparatory to any measure to be adopted. On this subject we 
consider the case of Stoughton o/ al. v. Baker o/ al. 4 Mass. 530, 
cited in the argument, as a strong authority against the defence ; 
and bearing a close resemblance to the case before us in respect to 
the point under consideration. We do not }lerceive any weight in 
the defendant's argument, founded on the language of the act of Feb. 
7th, 1827, "that the fish committee, any and each of them, chosen 

in the towns of Charlotte, Baring, Cooper, and Plantation No. 14, 
shall have and exercise the same power in all and either of the towns 

through which the fish pass, &c." The above words "any and each 
of them," refer to the committees named, and not to the members 
of either committee. The defence cannot be sustained ; and there 

must be 
Judgment on the verdict. 

Tlie inhabitants of CALAIS vs. DYER, 

The remedy by complaint, provided by Stat. 1821, ck. 45, for the owner of lands 
flowed by the erection of a mill-dam, does not lie for a town, against one who 
has flowed a town road, the fee still remaining in the original owner. For such 
injury, the remedy is by special action on the case. 

But it seems that it does lie for one who has only a private easement in the land; 
and also for a tenant for years. 

THE facts in this case, which were agreed by the parties, are 
sufficiently stated in the opinion of the court. 

The question was argued in writing, in the last vacation, by Green

leaf and Downs for the complainants, and Deane and Chandler for 
the defendant ; and the opinion of the court was delivered in Cum

berland, at the adjournment of May term in Jlugust of the present 
year, by 

MELLEN C. J. This is a complaint for flowing lands, founded 
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on our statute of 1821, ch. 45. The facts of the case, as stated m 
the agreement of the parties or admitted in argument, are few and 
simple. The mill dam, which caused the flowing and damage com

plained of, was erected by the respondent, on his own land, in Oc
tober, 1824, to raise a sufficient head of water for the working of his 

mill. The land which is flowed is a town road, laid out and accept
ed by the town of Calais, several years before the dam was erected. 
For such flowing, and for the recovery of damages to reimburse the. 
town the expense they have incurred and must annually incur, in 

changing the course of the travel and building and keeping in repair 
a causeway, rendered necessary by such flowing, can the town main
tain this process ? There is no question that if a town is seised of a 
piece of land flowed by means of a mill dam, a complaint, ground
ed on the statute, is a regular proceeding ; but the town is not seised 
of the land, covered by the road, and then covered by the water ; 
the land belongs to the original owner, his heirs or assigns, subject 
to the public easement, which has been impaired and damaged. 

The town certainly owns no more than an easement; and as a 
town road is as much a public road as a county road is, for all the 
purposes of travelling and use, the consequence is that the easement 
is a public one ; and it cannot be considered, in a iegal point of 
view, as the town's easement or property; hence the question ari

ses, what right has the town of Calais to resort to this statute pro
cess, for the purposes alleged, more than any other town ? All 
towns have the same interest in the easement. How then can such 
facts as this case presents, sustain this prosecution ? Could the le
gislature ever have contemplated that the destruction of a highway 
might lawfully be effected by means of flowing produced by a mill 
dam ? Could they have intended that one general statute should 

have been enacted in direct hostility to the provisions and requisi
tions ?f another general statute ? One law declaring it an indicta

ble offence to obstruct or place nuisances in a highway, and another, 
making it lawful so to do, and even to destroy it? We confess that 

it is difficult to believe that such inconsistencies were ever designed 
by the framers of the act of 1821 before mentioned. \Ve are not 
disposed to deny that a lessee for years may maintain this kind of 
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process; and, on the same principles, perhaps, it is equally true that 

the owner of a private easement may avail himself of the provisions 

of the act, if by means of such flowing he has been totally or par
tially deprived of the easement, or the same has been impaired ; as 
in case of a right of way across another's land in a particular direc
tion. Such cases present none of those difficulties which embarrass 
this cause. The principles now intimated are not at va1 iance with 

those on which the decision was founded in Stowell v. Flagg, 11 
Mass. 364; which appears to have been carefully considered. 
Whether an indictment would lie against the defendant for a nui
sance, we do not decide, because it is not necessary on this occa
s10n. We have intimated our impressions in the queries above sug

gested. 

But is the town of Calais without remedy ? They have certain
ly been injured ; and though the easement belongs to the public, it 
is the duty of the town to preserve and continue it. The town, 
therefore, seems entitled to damages by way of reimbursement~ 
And why may they not recover such damages in a special action on 

the case? In terms, the statute process, and that only, is to be re
sorted to when "any person shall sustain damages in his lands by 
being flowed," &c. &c. That seems not to be the present case ; 
and, as before intimated, such a case as the present seems not to be 
within the language or the spirit of the act. In the case of Jewell 

v. Gardiner, 12 Mass. 311, an objection to such a course of pro
ceeding was not made by the counsel for the defendant, distinguish
ed as they were. Jewell, in a special action on the case, alleged 
that defendant had built a dam across Cobbessee stream, by means 
whereof the water of said stream was flowed back upon a dam built 
by the plaintiff across the same stream above the dam erected by the 
defendant, so as to prevent the working of the plaintiff's mill. Gar
diner's dam was built on his own land. The action was defended 
and defeated on the ground that the plaintiff's' dam was erected 

wrongfully, and against the will of the defendant, who ovvned the 

land on which one end of the dam ,,ms built. Here was a flowing 
occasioned by the lawful erection of a dam by the defendant ; but 
as the damage complained of was not of the statute kind, namely 1 

"' '; 
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flowing the plaintiff's land, the learned counsel for the defendant 
rested the defence upon the illegal conduct and want oT title on the 
part of the, plaintiff. On the same principle, perhaps the town of 

Calais may maintain such an action against Dyer, and compel him 
to reimburse that expense which his act has occasioned. But the 
present process cannot be sustained ; and that is the only point we 
mean to decide. .I}_ nonsuit must be entered. 

HUME vs. VANCE. 

Every citizen not within any class of persons specially exempted by statute from 
military duty, is presumed to be able bodied and liable to enrolment, until he 
show the contrary. 

Being near or short sighted, if the party is able to pursue the ordinary business of 

life without inconvenience, is not such a permanent disability as will exempt 
him from military enrolment. 

In cases of permanent disability, it is not necessary to obtain a surgeon's certificate, 
in order to be excused from military duty; the statute on this subject applying 
only to those which are temporary. 

THE facts in this case will appear in the opinion of the court which 

was delivered by 

P ARRI s J. This case comes before us by writ of error to one of 
the justices of the peace in this county. From an examination of the 
record it appears that the original process was commenced for an al

leged neglect in the performance of military duty, Hume being clerk 
of a company of militia in which Vance was enrolled ;-that the 
company was duly ordered out on the fifteenth and twenty third days 
of September, for the purpose of military duty, and that the defen

dant neglected to attend at each of said trainings, although duly en

rolled and warned. 
The cause was tried upon the general issue ; and the justice has 

embodied in his record the evidence upon which judgment was ren
dered. From this it appears that the only gro~nd of defence was 
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an alleged defect of vision ; and the question now presented for our 
consideration is whether the evidence showed such a defect in the 

defendant's sense of sight as to exempt him from tue performance of 

military duty. 
The constitution of the United States having vested in Congress . 

the power to provide for organizing the militia, the act of Congress 

of May 8, 1792, has specified what shall constitute the militia, sub
ject to such exemptions as shall be authorized by the laws of the 
several states. 

By the law of the United States the militia is to be composed of 
free, able bodied, white, male citizens ; and all such between eigh
teen and forty five years of age, unless exempted by the state laws, 
are to be enrolled in the companies. within whose bounds they re
side by the commanding officers thereof. Under this act all who 

are permanently disabled, either by natural defects or by casualty, are 
excluded from the militia. Not being able bodied, in the language 
of the United States' statute, they are not to be even enrolled, and 
of course can in no wise be subject to the liabilities of the law of 
the State. The State law also upon this subject provides that no 
private of any company shall be exempted from military duty on 
account of bodily infirmity, unless he obtains a surgeon's certificate, 
&c. that he is unable to perform military duty on account of bodily 
infirmity, the nature of which is to be described in said certificate, 
&c. But this evidently refers to temporary disability, for the com
manding officer is expressly prohibited from granting a discharge, 
founded on such certificate, to have effect beyond the term of one 
year ; and unless it be considered as referring to temporary disability 
merely, the State law would require a surgeon's certificate of disa
bility to exempt from military duty those who, by reason of not be

ing able bodied, could not, by the laws of the United States, be le
gally enrolled. The question, therefore, in this case seems to be, 
was Vance liable to be enrolled in the company in which he was 
warned to perform military duty ;-or in other words, was he a free, 
able bodied citizen within the true meaning of the section under 
which he claims exemption? The difficulty, if any there be in this 

case, is to ascertain what defect in vision will disqualify for the per-
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formance of military service. It is known that all have not the sense 
of seeing in the same perfection. By reason of a difference in the 
construction of the organ of sight, some can discern objects at a 

much greater distance and with more distinctness than others. We 
are aware that the defect of this sense may be so great as to render 
it extremely inconvenient and perhaps impossible to perform milita
ry service, and that too in cases where the individual may be able 

to attend to the usual avocations of life. But there have been in

stances of officers continuing for years in the active command of 
regiments, and in the performance of field duties in the higher grades, 
whose vision was much more defective than the defendant's was 
proved to be in this case. It was proved that the defendant is 
what is termed, near sighted ;-that when attending public exhibitions 

he has been in the habit of wearing spectacles for the purpose of 

seeing more distinctly, and also when engaged in amusements where
in clearness and distinctness of sight were particularly necessary; 
but it was also proved, that when about his ordinary common busi
ness, which is understood to be that of an attorney and counsellor 

at law, he makes no use of spectacles ; and that he can, with the 
naked eye, discern localities and objects at the distance of one mile, 
at least, with so much distinctness as to be able to indicate and se
lect a suitable site, at that distance for a public building, and point 

out the particular excellencies of the position. Now we are not 
aware that any military service, either in the capacity of private or 
officer of any grade, does require greater strength or distinctness of 
vision than this. 

The principle upon which our militia is raised is that of equality 

of personal service from every citizen capable of yielding that ser
vice ; exempting those only who are engaged for the time being in 
such public duties as cannot be suspended without public injurr, 

and exempting also the members of a particular religious denomi

nation, whose . conscientious scruples, upon this subject, have long 
been respected. 

With these exceptions, every member of the community, capable 
of bearing arms, is presumed able to perform an equal military ser
vice for the public security, and the law is not satisfied, either in 
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spirit or letter, unless he do so perform it. If he claim to be ex

cused from the service, it is incumbent on him to show such facts as 
clearly relieve him from the operation of the law ; and unless he can 
do this, he cannot expect to avoid the performance of a duty, which 

is exacted from every able bodied citizen, for the common good. 

As the facts in the case do not satisfy us that the defendant was 
not an able bodied citizen, or that he was unable to perform military 
duty on account of bodily infirmity, the judgment of the court below 
must be reversed, 

ANONYMOUS. 

The Stat. 1829, ch. 444, sec. 1, inflicting, in certain cases, an addition of twenty five 
per cent. to the costs recovered against a defendant appellant, does not apply to 
cases brought up by demurrer to the plea, with the usual reservations of!eave to 

waive the pleadings in this court. 

IN this case the question arose whether the twenty five per cent. 
to be added to the plaintiff's costs, by Stat. 1829, ch. 444, sec. 1, 
in certain cases brought up by the defendant by appeal, applied to 
cases brought up by appeal from judgments rendered upon demur
rer. 

And THE CouRT held that in cases of demurrer to the de
claration, where the def end ant appealed, and the damages recover
ed in the court below were not reduced, the twenty five per 
cent. was to be added to the plaintiff's costs since the appeal ; for 

the demurrer was the act of the defendant, which the plaintiff could 

not control. But where the defendant pleaded, with the usual re
servation of liberty to waive the plea, and plead anew in this court ; 
to which the plaintiff, consenting to the reservation, demurred, for 
the purpose of bringing up the cause by mutual agreement, without 

the expense of a trial in the court below, the plaintiff must be con
sidered as waiving his right to the penalty imposed by the statute in 
restraint of groundless and dilatory appeals. 

21 
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BoIEs vs. WITHERELL. 

In replevin of a horse, the defendant pleaded property in one G. and denied the 
title of the plaintiff·, who replied that G's title was by sale from the defendant, 

after which the defendant again sold and delivered the horse, with warranty, to 
the plaintiff, who knew nothing of the pric,r sale; and relied on this by way of 
estoppel.-On demurrer it was held that the defendant was not estopped to set 

up the title of G. against the plaintiff; and that the replication was ill. 

Tms was an acllion for replevin of a horse ; to which the defend

ant pleaded that the property was in one Salmon Gates and not in 

the plaintiff. The plaintiff replied that the title of Gates, if any he 
had to the horse, was derived by a sale from Wi:tlierell to him ; af

ter which sale, the plaintiff being ignorant thereof, PVitherell him
self, for a full and valuable consideration, sold and delivered the 

same horse to the plaintiff; and upon the sale warranted that he was 
the sole owner and had good right to sell ; alleging that therefore 
he ought to be estopped from setting up the title of Gates by way 
of defence to this :ietion. To this the defendant demurred. 

The demurrer was briefly spoken to at chambers, by Downes and 

Cooper for the phtintiff, and Bridges for the defendant; and the 
opinion of the ·court was delivered in Cumberland, at the adjourn
ment of ~Jay term, in .l]_ugust following, by 

MELLEN C. J. This is an action of replevin for a horse. The 
defendant pleads that at the time of the taking, the property of the 
horse was in one Salmon Gates, and traverses the asserted property 
of the plaintiff. The plaintiff replies that the property and title of 

Gates in and to the horse, if he had any, was derived by a sale there

of to him by Witherell, the defendant; after which sale the plaintiff, 

being ignorant of any previous sale of the horse, purchased him of 
the defendant and paid a full and valuable consideration to him, he 
warranting the horse then to be his, and that he had good right to 
sell him. To this replication there is a general demurrer and join
der. There can he no question but that the plea in bar is good, un
less avoided by the replication ; inasmuch as it expressly avers the 
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horse, at the time of the taking, to have been the property of Gates. 
It is the office of a replication either to traverse the plea or some 
one fact in it, or else to confess and avoid it by the introduction of 

some new fact, which, if true, shows the plea to be of no impor
tance. Now the replication in the present case does not traverse 

the property of Gates, which is distinctly and correctly alleged in 
the plea ; neither does the replication confess the property to have 
been in him. Besides, it presents no facts that show any title in the 

plaintiff. Of what consequence is it, of whom Gates purchased the 

horse, if at the time of the taking, he was the owner? The repli

cation admits that the defendant sold the horse to him, and there is 
no fact stated, showing that the sale was not a fair one; of course, 
by the sale, the property yvas legally transferred to Gates. After all 

this, tbe defendant sold the horse to the plaintiff, as before stated ; 

but as he did not then own the horse, he is answerable to the plain

tiff on the warranty; but no pwperty passed, unless by way of es

toppel, which is relied on by the plaintiff in the close of his replica
tion. The only doubt is whether the principle of estoppel is appli

cable in the present case. Estoppels are not to be favored, as their 

object and tendency are to exclude the truth by closing the door of 
investigation. We have not been able to find any decisions in which 
an estoppel has bee11 applied in case of a parol contract. Though 
a release under seal is an estoppel, a receipt is not; it is capable of 
explanation. Lord Coke says, Co. Litt. 352, that estoppels are of 
three kinds. 1. By matter of record. 2. By deed. 3. By mat
ter en pais, as by livery-by entry-by acceptance of rent-by par
tition and by acceptance of an estate. We might have viewed this 
cause in a different light, perhaps, if the replication had contained 
an averment that the title to the horse had been obtained by Gates 

of the defendant, by means of collusion between them to defraud the 

plaintiff, and he had been a creditor of the defendant; for that 
would have proved the defectiveness of Gates's title ; but the repli

cation, so far as it relates to that title, seems to confirm the allega
tions of the plea, and leaves the title in Gates uncontradicted and 

unquestioned. We do not feel at liberty to apply the estoppel in 
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this case. On the facts disclosed by the pleadings, the defendant 
passed no right to the plaintiff by the sale of-the horse, because he 

had none to convey. , The remedy of the plaintiff is upon the war~ 

ranty. If the plaintiff had grounds, and thought it prudent to con
test the fairness and honesty of the sale from the defendant to Gates, 

he might have given the usual replication, and submitted the ques~ 
tion of fraud, if there was any, to the decision of the jury. 

Replication adjudged insufficient, 

VANCE vs. CARLE. 

If the court below improper! y reject a report of referees appointed by a rule of 
court, the remedy is by exceptions regularly filed and allowed. If the defend
ant, after the report is rejected, plead to the action, and the cause is brought up 

by appeal from a judgment rendered upon the pleadings or verdict, no question 

is open respecting the report. 

IN the court below, this action, with all demands, was submitted 
to referees by a rule of court, two of whom made a report in favor 
of the defendant, which was contested upon written objections made 
by the plaintiff, and was rejected. The action was then continued 

to the next term for trial. Before the continuance, the counsel for 
the defendant offered in writing certain objections to the order of 

the court rejecting the report, stating reasons why it ought to have 
been accepted; and requested the judge to receive and approve 
them ; which he declined to do ; but permitted the offering of them 
to be noted on the docket. At the next term the defendant plead~ 
ed to the action, reserving liberty to waive his plea and plead anew, 

and " saving all advantages," at this court; to which the plaintiff 
consented and demurred, bringing up the cause in the usual mode. 
And now, the pleadings in the court below being waived, the de
fendant moves this eourt that the report be accepted. 

R. K. Porter, in support of the motion, offered to prove the facts 
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alleged in his objections to the order of the court below ; and argued 
that as the rejection of the report was not a final decision of that 

court, he was obliged to plead to the action, in order that a judg
ment might be rendered from which an appeal would lie. The 
plea contains a saving of all advantages, specially applicable to this 
case. And by the appeal the whole case was now before the court. 
1 Gall. 5 ; Rathbone v. Rathbone, 4 Pick. 89 ; Cummings v. Raw
son, 7 Mass. 440; Tappan v. Bruen, 5 Mass. 195; Cleaveland 
v. Welch, 4 Mass. 591 ; Bemis v. Faxon, 2 Mass. 141. 

Greenleaf and Deane, for the plaintiff. 

MELLEN C. J. delivered the opinion of the Court. 

The counsel for the defendant now moves for the acceptance of 
the report which was rejected by the Court of Common Pleas. A 
report, however perfect in point of form, may, on objection to its 
acceptance, be proved by parol to have been founded on illegal prin
ciples. For instance, it may be shown that one or more of the re
ferees acted corruptly ; in which case it ought to be rejected. We 
are not to presume that the court, in the present case, decided on 
illegal or improper grounds in refusing to accept the report ; and 
we have no legal proof of the grounds on which the decision was 
founded. On this point, we cannot proceed, in the circumstances 
of this case ; we cannot travel out of the report, in search of facts 
on which to pronounce the rejection improper. We know of no 
other legitimate mode of presenting to this court the necessary facts; 
that is, the facts appearing in the lower court, offered by way of ob
jection to the acceptance of the report, and on which it was rejected, 
than by an exception, certified as correct and allowed by the judge 
presiding at tlrn trial. We have before us nothing of this kind ; but 
merely the written statements of the parties, of facts in favor and 

against the acceptance of the report ; which in some particulars are 
contradictory. But it is said that inasmuch as the judge declined 
to allow and sign certain exceptions offered to him at the time of his 
decision, we are now authorized, in the mode proposed by the de-
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fondant's counsel, to revise and correct the proceedings complained 

of, and proceed to accept the report. We cannot admit the correct

ness of this conclusion. We can go no further than the law has al
lowed, nor exercise jurisdiction over the decisions of the Court of 
Common Pleas, except where by law given, and in the manner 

prescribed. 
But it has been contended that by the appeal the cause is opened 

for re-examination in all respects ; and that we are, in virtue of our 
appellate jurisdiction, now authorized to correct every thing in which 

the court below proceeded erroneously. In Rathbone v. Rathbone, 
the principle is applied only to errors or defects appearing on record. 
Several other cases have been cited in support of this position ; but 
we do not consider them as applicable to the case at bar. They are 
generally cases of an order or decision of the court below, which 
was of a character to settle the rights of the complaining party, as 

to the pending suit ; as by arresting the judgment, or sending him 
out of court without giving any judgment. From such determinations 

an appeal may be sustained, provided the action be such as that an 
appeal would lie from a regular judgment rendered therein. With 
the exception of such determinations, and the interlocutory judg
ments on pleas in abatement, in account or partition, the right of ap
peal must be understood to be confined to cases where final judg
ments have been rendered. The order of the court, by which the 
report was rejected, was merely an interlocutory one, by which the 
action was again placed in a proper situation for trial, according to 
the usual course, by the coun and jury, after it had been for a time 

under the jurisdiction of referees, whose report was not entitled to 
that sanction of the court which only could give it effect. Besides, 
there was no appeal from the order of non-acceptance, even if one 
could have been claimed. But at a subsequent term the appeal was 
claimed and granted from a jud_;ment rendered on the issue in law 
joined by the parties. By this appeal the correctness of that judg
ment may be revised, or the merits of the cause tried on any other 
issue which may be joined, in common form. It is further contend

ed that the appeal ·was made, after a plea filed saving all advantages. 
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If this means any thing, it is only legal advantages. But the defend
ant had none of the kind for which he has contended. We cannot 
sustain his motion in the form proposed, or grant him any other re~ 
lief, than by the usual mode of trial in a court of justice. 
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THE COUNTY OF WALDO, .JULY 'I'ERM, 1830. 

MEMORANDUM. Parris J·. was not present at this term. 

SAFFORD vs. ANNIS. 

Where one granted all the growing timber on his land, and covenanted that th,. 
vendee should have seven years in which to remove it without being a tres!Jas
ser; and afterwards sold the land to a stranger, without reserving the trees or 
giving notice of the grant ;-it was held that the sale alone of the land was no 
breach of the covenant, the vendee of the timber not having been molested. 

If land be sold with a parol reservation of the standing trees, the reservation is 
good, and the trees do not pass to the grantee. 

THIS was an action of covenant broken, on a sealed agreement, 
dated Nov. 9, 1822, in which the tenaQt, reciting that he had sold 

to the plaintiff all the growing timber on a certain lot of land, cove
nanted that the plaintiff should " have seven years to get the same 
off in, without being subject to an ,action of trespass." 

It appeared at the trial before the Chief Justice, that the tenant, on 
the 4th day of June, 1825, sold and conveyed the land in fee to a 
third person, without reserving the timber, or giving the grantee any 
notice of the plaintiff's title to it ; and that it passed in the same 
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manner through several mcsne conveyances, till Sept. 29, 1828, 

when it was again conveyed to the tenant. 

It appeared further, that the plaintiff continued, for a long period, 

to cut and carry off the timber, at his pleasure; and that he was never 

forbidden so to do, till after the commencement of this action; which 
was prior to the last conveyance to the defendant ; when the per

son who then owned the land forbade the plaintiff's entry, and threat

ened him with a suit if he should persist in attempting to take away 
the timber. 

Upon this evidence the Chief Justice ordered a nonsuit, subject to 

the opinion of the court, upon the question whether the action was 

maintainable. 

J. Thayer, for the plaintiff, argued that the sale of the land without 

any reservation of leave for the plaintiff to enter and remove the 
trees, was a breach of the· contract, as it put it out of his power to 

obtain them without committing a trespass. And his remedy was 

perfect as soon as the defendant conveyed the land. He was not 
obliged to wait till he was prosecuted ; for in the mean time the de
fendant might die, or become insolvent. Newcomb v. Bracket, 16 
A'Iass. 161; Webster v. Coffin, 14 Mass. 196. 

C. Porter, for the defendant, cited Cook v. Stearns, 11 Mass. 
537; Clapp v. Draper, 4 Mass. 266; Gardiner Manuf. Co. v. 
Heald, 5 Greenl. 386. 

MELLEN C. J. delivered' the opinion of the Court in Cumberland, 

at the the adjournment of May term, in .IJ.ugust following. 

We do not deem it of importance to decide whether the instru
ment declared on amounts to a grant, a lease, or a license ; the cov

enant it contains, in connexion with the facts reported, is all which 

now requires examination; The language of this covenant respect

ing the timber sold, is, that "the said Safford is to have seven years 

to get the same off in, without being s4bject to an action of tres

pass." Had this covenant ever been broken on the part of the de
fendant, prior to the commencement of the action? For more than 

five years the plaintiff continued to cut and carry away the timber 
to which the covenant related, at his pleasure ; and it does not ap-

22 
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pear that he was forbidden by the defendant or either of the per

sons claiming under him, until sometime after the date of the writ ; 

and no facts appear in the case showing that any one ever intimated 

a disposition to interfere and prevent him from enjoying all his rights 

under the covenant without molestation, and even without the ex

pression of a doubt as to the nature and extent of those rights. It 

is true that after the commencement of the action, the person who 

then owned the land forbade the plaintiff's entry and denied his right 

to the timber, and threatened him with a prosecution, in case he 

should enter and cut any ; but whatever might have been the effect 

of this proceeding, had it taken place before the suit was instituted, 

it is clear that it cannot avail the plaintiff in the present case, which 

must be decided according to the facts as they stood on the day of 

the date of the writ. 

But it is contended that the defendant violated his covenant by 

conveying the land, on which the timber was standing, without a re
servation or exception of the timber which he had previously sold 

to the plaintiff. This objection is founded on a construction of the 
covenant which seems broader than the parties could have intended ; 
but if the purchaser had notice that the plaintiff was the owner of the 

timber, it would have been as effectual as an exception in the deed ; 

and as the plaintiff contends that the covenant was broken by the 

conveyance made by the defendant, he should prove also that the 
purchaser had no such notice, in order to render the conveyance a 
breach of the covenant. But if the covenant was as extensive as 

the plaintiff supposes, and if it was broken, what damages had he 

suffered at the time he commenced the present action? There is 

no proof of any; and, of course, only nominal damages could be 

recovered. The plaintiff would gain nothing by a new trial; and in 

such circumstances the court are not in the habit of setting aside a 

nonsuit and sendin1~ the cause to trial for the purpose of giving the 
plaintiff an opportunity of recovering nominal damages only, when 

substantial justice has been done already, and when also we doubt 

seriously whether the action is maintainable on any principle. See 

Boyden v. Moor, fi Mass. 365. 
Judgment for· the defendant. 
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NATHAN KENDALL vs. SAMUEL P; KENDALL, 

,vhere three brothers entered into written articles of agreement not unde~ seal, 
with a fourth, for the support of their parents, fixing the ratio of contribution 

by each; and therein providing for a new ratio, in case a fifth brother should 

be able and liable to pay; which was signed by all the five ;-it was held that 

the fifth, though nut named as one of the contracting parties, yet by his signa

ture assented to the terms of the contract, and became liable, if able, to pay his 
proportion. 

Held also, that such contract was upon sufficient consideration ;-and that the 
ability and liability of the fifth brother might as well be tried in an action of as
sumpsit on this agreement, as by a complaint under Stat. 1821, ch. 122. 

Tms was an action of assumpsit, in which the plaintiff demanded 

of the defendant thirty one dollars .and twenty cents per annum, for 
two years and two months, as the stipulated compensation for his 

supporting his parents, as mentioned in a contract of the following 
tenor :-" Articles of agreement made and concluded '!he fifteenth 

day of March, in the year of our Lord one thousand eight hundred 

and twenty six, by and between Nathan Kendall, of Searsmont, in 
the county of Hancock, of the one part, and George Kendall, Char
leville Kendall, and Thomas Kendall, all of Searsmont, aforesaid, 
of the other part, witnesseth,-That the said Natltan Kendall, for 
the consideration hereinafter mentioned, hath agreed, and doth here
by covenant and agree to and with the said George, Charleville and 

Tltomas, that he ,vill keep, maintain and support our father, Cheever 
Kendall, and mother, Dolly Kendall, i. e. he will furnish and pro
vide for said Cheever and Dolly, a suitable dwelling place and habi

tation, and comfortable and convenient food and clothing, and care

fully attend to them both in sickness and in health, and if necessary 
provide for them suitable medical aid in case of. sickness, and in 

every respect do for them as a child ought to do for their parents, 

during their natural lives, or the life of either of the survivers of 

them, and at their decease to cause them to be decently buried. 
And the said George, Charleville and Thomas, and each of them 

on their part have agreed, and do hereby covenant and agree to and 
with the said Nathan for the support and maintenance of said Chee-
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ver ~d Dolly, to pay him the said Nathan, the three fourth parts 
of the sum of· one hundred and fifty si:, dollars annually from the 

1 

date of this instrument, that is to say, estimating the whole expense 
of supporting the said Cheever and Dolly at the above sum of one 

hundred and fifty six dollars, and at the death of either of them the 

said Cheever and Dolly, the one half of the above sum is to be esti

mated as the expense of the survivor of them; and if Samuel P. 

Kendall of Hope, in the county of Lincoln, is liable and able to pay, 

then such sum, whatever it may be, shall be divided equally among 
the four quarters of the said sum of one hundred and fifty six dol
lars. Ai1d in case of deficiency or inability of either of the said 

George, CharleviJle and Thomas, to pay their proportion of said sum 

of one hundred and fifty-six dollars, the sJ.id sum is to be divided 

among the remainder, few or many, in such a manner that the afore

said Nathan is t~ bear his equ~l part of the expense of the support 

or" the said. ·Cheever and Dolly with the others who are able to pay, 
be it more or less; that is, if the above sum is divided in parts be

t~een the said Samuel, George, Charleville, Nathan and Thomas, 
the several parts to be paid by the said Samuel, George, Charleville, 
and Thomas to the said J'fathan, will be twenty-four dollars and 

eighty cents each; and ifby George, Charleville and Thomas, will be 
thirty-ni~e dollars each, to be paid by the said George, Charleville and 
Thomas, to the said Nathan; and so in the same ~·atio as abo:7e stated." 

. Thi~ contract was signed by all the parties, and lastly by the de

fendant ; whose legal liability under the contract was the only 

ground of defence. On this subject the Chief Justice, IJefore 

whom the cause was tried, instructed the jury that the signature of 

the defendant amounted to an assent to the contract, as far as it re

lated to him, as much as though he had been described in the 

writing in the ·usual manner as a party to it ;-that if they should 
find that the defendant had been and was able to contribute to the 

., t . 

s1:1pport of his parents, according to the contract, then the plaintiff 
w~;s e~titled to recover ;-and that in estimating the defendant's 

ability, th~y would consider all circumstances relating to that. sub
j~ct, from the date of the contract, up to the commencement of this 

! (".- . .::. . . 

actiOl:), The jury returned. a verdict for tbe plaintiff, vyhi~h wa~. 
,, ·0 . , ' ·- . ' . 
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taken subject to the opinion of the court, upon the correctness of 

those instructions. 

Huggles, for the defendant, took the several objections which are 

stated in the opinion of the court ; an.cl he cited Milrs v. Wyman, 3 
Pick. 207; and 3 Bos. ~ Pul. 249, note. 

J. Thayer, for the plaintiff. 

MELLEN C. J. delivered the opinion of the Court in Cumber
land, at the adjournment of May term, in .fl_ugust following. 

Though the name of the defendant does not appear in the body of the 

instrument declared on, '.IS one of the contracting parties, yet there is 

a provision in it that if liable and able to pay, he shall contribute acer

tain portion of the sum necessary to the support of his parents; and 
we are of opinion that the defondant, by signing the contract, assent

ed to the -terms of it, and, for the purposes of the present action, 

made himself a party to it, at least so far as conditional liability, in 
the manner and for the purposes therein expressed, extended. This 
disposes of the first objection to the verdict. 

The second is that the promise was destitute of a consideration to 

support it. The answer is that Nathan Kendall, the plaintiff, agreed 
to support the parents, in consideration of which his brothers agreed 
to bear their proportion of the expense, and reimburse to him the 
stipulated amount. The very form of the contract shows a request 

on the part of the brothers to Nathan to maintain the parents ; and 
his engaging to incur this expense forms a good consideration. A 
disadvantage to the promisee or an advantage to the promissor is a 

legal consideration. Th~ case of Mills v. Wyman, cited by the 

defendant's counsel does not oppose the principle just stated. No 
request on the part of the defendant was proved ; and the court say 

" there seems to be no case in which it has been nakedly decided 

that a promise to pay the debt of a son of full age, not living with 
his father, though the debt ,vere incurred by sickness which ended 

in the death· of the son, without a previous request by the father 

proved or presumed, could be enforced by action." 
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The third objection is that there was no proof that the parents 
were destitute. Surely the agreement in this case is proof of it, and 

so is the very defence of this action. Besides no such objection 
was made at the trial, and therefore the instructions of the judge 

· could have had no relation to such a ground of defence. If the in

structions were correct, there is to be judgment on the verdict. 
The last objection is that this action is not the proper form of pro

cess for deciding the question of liability and ability; that by the 

terms of the contract, so far as they related to the defendant, he was 

under no obligation to contribute any proportion of the expense of 

maintenance of his parents, unless liable and able to pay ; and that 

the Court of Common Pleas, by the Stat. 1821, ch. 122, sec. 5, has 
the exclusive jurisdiction in the determination of those questions. 

In support of this objection, also, the counsel relies on the before 

mentioned case of •1l1ills v. T¥yman. It must be remeu,bered that 

there, no bargain had been made between the plaintiff and defend
ant, prior to the incurring the expense, which was the subject of the 

suit. There was no consideration for the father's promise. The 
plaintiff then resorted to the connexion betiveen the father and son 
as showing such a statute liability, as that the law would on that 

ground imply a promise on the part of the father to pay the expense 

incurred for the relief of the son. Such doctrine was not sanctioned 

by the court. In the case at bar the plaintiff relies on and proves 
an express promise. And we are very clear that such a promise is 
not to be considered 8S void by reason of this objection, founded on 

our statute. The parties have entered into a fair and commendable 

contract for the comfortable support of their aged parents. It must 

be construed by common law principles ; and by those principles 

the rights. of one of tlte parties and the liabilities of the other must be 
conclusively decided .. 

Judgment on the verdict. 
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TYLER vs. CARLTON, 

Where one conveyed land to his son, the deed expressing a valuable consideration, 
but the son verbally engaging to support the grantor during life, as a conside
ration for the land; and a year afterwards the son, being about to die insolvent, 
gave a mortgage to the father, conditioned for the support of his father during 
the residue of his life ;-it was held, in an action by the father against one 
claiming the land by virtue of a sale by the son's administrator, that the mort

gage was good, even against the creditors of the son ; and that parol proof of 
the contract was admissible, notwithstanding the deed. 

Tms was a writ of entry, in which the demandant claimed title 

to the land by virtue of a mortgage deed made to him by his son 

.Jlbel Tyler. 
At the trial, before the Chief Justice, it appeared that the demand

ant who formerly owned the premises, had conveyed them by deed 

to his son .Jlbel, about a year before the mortgage, for the consider
ation of a thousand dollars expressed in the deed ; and that the mort
gage was given by .Jlbel during his last sickness, and five or six days 

before his death ; and was conditioned for the maintenance of 
his parents during their natural lives. Parol evidence was offered 

by the demandant, and admitted, though objected to by the tenant, 
sho,ving that at the time of the conveyance to .Jlbel he verbally en

gaged to support his father and mother during their lives, as a con

sideration for the land conveyed ; and that he promised to prepare 
and execute, on the following day, a proper instrument for that pur

pose. It further appeared that the mortgage was made at .Jlbel's 
suggestion, for his father's security ; that he had assisted in support

ing his parents ever since the first conveyance ; and that he was in

solvent at the time of executing the mortgage. The tenant claimed 

under a regular sale made by .Jlbel's administratrix, for the payment 

ofhis debts, pursuant to the statute. 
Upon this evidence it was contended, for the demandant, that the 

two deeds constituted but one entire contract. But if not, yet there 

was a subsisting obligation on the part of .Jlbel to support his parents, 
at the time of giving the mortgage ; which, therefore, was not such 
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a voluntary convey:i.nce as could be avoided by his creditors on the 
score of fraud. 

But the Chief Justice instructed the jury that the two deeds could 

not be taken as parts of one contract; but that by the first deed the 
estate was vested absolutely in .flbel; and that if he did verbally 

agree to maintain his parents, and had assisted in so doing, as was 

testified, yet it appeared by the condition of the mortgage that no 

reference was had to any past transaction, its language being wholly 

prospective. And if, in consequence of any previous parol engage

ment, he was debtor to his father, yet as the mortgage was not made 

to secure the payment of any sum then due, it was a voluntary con

veyance, and therefore void against creditors. The jury under these 

instructions, the correctness of which was reserved for the consider

ation of the court, returned a verdict for the tenant. 

Greenleaf and Rup:gles, for the demandant, maintained the ground 
taken at the trial; citing Quarles v. Quarles, 4 Jlfass. 680; 1 Com. 
Dig. tit. Bargain and Sale, B. 11 ; Bullard v. Briggs, 7 Pick. 

537; .Miller v. Hawks, 15 Jolins. 405; Schillinger v. Mc Cann, 
6 Greenl. 364; Wilkinson v. Scott, 17 Mass. 249. 

J. Thayer and C .. Porter, for the tenant, cited Flint v. Sheldon, 

13 Mass. 443; Boyd v. Stone, I I Mass. 348; Steele v . .fldarn.s, 
I Greenl. l ; 1 Ves. 128; Emery v. Chase, 5 Greenl. 232. 

MELLEN C. J. delivered the opinion of the Court in Cumberland, 
at the adjournment of May term, in .!l.ugust following. 

By the report of this case it appears that the judge presiding at 
the trial admitted parol evidence as to the consideration of the deed 

from the demandant to Jlbcl Tyler, though objected to by the 
-counsel for the tenant, and also gave certain instructions to the jury, 
of which the counsel for the demandant complains. ·we are of 
opinion that the instructions were not correct, and on that ground 
the verdict ought to be set aside; unless the objection as to the ad
missibility of the para] evidence touching the consideration of the 
deeds, is by law sustainif1le ; for if such proof cannot be admitted, 
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a new trial would be useless, and judgment should be entered for 
the tenant. 

It is contended that no parol proof is admissible to show that the 

consideration of the deed was in any respect different from what the 
deed imports ; and it is admitted that the only consideration therein 
expressed is one thousand dollars. Several cases on this point have 

been cited; as Steele v . .Jldams, on one side, and Wilkinson v. Scott, 

17 Mass. 249, on the other. There are numerous other cases bear
ing on the general question; and in Schillinger v. Mc Cann, 6 

Greenl. 364, we were requested to review our decision in Steele 
v . .Jldams. But the cause was disposed of without either affirming 
or overruling that decision. In the present case it is not necessary 
for us to pursue a different course. Without contradicting the deed 
as to the consideration expressed, it was competent for the plaintiff 
to prove an additional consideration, not expressed. Such was the 
object and tendency of the evidence which was offered and admit
ted. This seems to be a well settled principle of law. 1 Co. 
176, Mildmay's case; 2 Co. 76, Ld. Cromwell's case; l Com. Dig. 
tit. Bargain and Sale, B. 11 ; 1 Bae . .Jlbr. same title D; Rex v. 
Scammonden, 3 D. ly E. 474; Wallis v. Wallis, 4 Mass. 135. 
Here Parsons C. J. says "in this case, beside the valuable con
sideration expressed, a consideration of natural affection may be 
averred, as consistent with it." And in Quarles v. Quarles, ib. 680. 
Sedgwick J. in pronouncing the opinion of the court, says " the 
principle is, I think, most clearly established, that when one consid

eration is expressed in a deed, any other consideration consistent 
with it may be averred and proved." For these reasons the cause 
must be opened to another trial, when the jury may expressly de

cide the question whether there was existing and in force, at the 

time the mortgage deed was given, a parol contract on the part of 
.Jlbel Tyler to support and maintain his parents, as mentioned in the 
condition of the mortgage. 

Verdict set aside and new trial granted. 

23 
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'\VooDMAN vs. TnAFTON w al. 

The lien created by attachment of the articles enumerated in Stat. 1821, ch. 60, sec. 
34, is not dissolved by taking the security there mentioned; and therefore a 

subsequent sale of such articles by the debtor, even without notice, gives the 
vendee no rights aga.inst the attaching creditor. 

THis was an action of trespass against a deputy sheriff, for taking 

and carrying away the plaintiff's horse. 
At the trial, which was before the Chief Justice, it appeared that the 

horse formerly belonged to one Daley, from whom Trafton the offi
cer, took him by attachment, by virtue of a writ in favor of one Hall. 
On receiving security for the safe keeping and return of the horse, 

the officer again delivered him to the debtor ; who used him as be

fore, and afterwards sold him to the plaintiff, who had no knowledge 
of the attachment. Judgment having been rendered in Hall's suit, 
execution was duly issued and delivered to Trafton for service ; 
who, with the other defendant, seized and sold the horse under the 
execution, within thirty days after judgment. 

The Chief Justice hereupon directed a nonsuit, subject to the 
opinion of the court upon the general question whether the action 
was maintainable. 

Ruggles, for the plaintiff, argued that the Stat. 1821, ch. 60, sec. 
34, which permits the attaching officer to return to the debtor cer

tain property attached, on receiving security for its safe custody and 

re-delivery, without its being liable to a second attachment, ought 

to be construed strictly, being in derogation of the rights of other 
creditors ; and that by this rule, a sale by the debtor .was not within 
its prov1s1ons. The intent of the statute was to give the debtor the 

means of making the most of his property for the payment of his 
debts, the first attaching creditor being protected by the security 
given to the officer. If a sale by the debtor, under such circum
stances, is not supported, the law wilJ prove a snare to the innocent 
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purchaser, and open to the debtor a temptation to commit the great
est frauds. 

J. Thayer, for the defendants. 

MELLEN C. J. delivered the opinion of the Court in Cumberland, 
at the adjournment of May term, in /1.ugust following. 

The decision of this cause depends altogether upon the construc
tion of the last section of the revised statute, ch. 60, sec. 34. · The sec
tion is in these words, viz : " Be it further enacted, that when hay in 
a barn, sheep, horses, or neat cattle are attached on mesne process, 
at the suit of a bona fide creditor, and are suffered by the officer 
making such attachment, to remain in the possession of the debtor, 
on security given for the safe keeping or delivery thereof to such of
ficer, the same shall not by reason of such possession of the debtor, 
be subject to a second attachment, to the prejudice of the first at
tachment." The facts stated in the report present a case precisely 

within the provision of the foregoing section. Before that section 
was enacted, if any personal property was attached on mesne process 
and permitted to remain in the possession of the debtor, or was re
turned to his possession, the lien created by the attachment was 
thereby lost and at an end, at least so far as that it might be effectu
ally attached and holden at the suit of another creditor, neither he, 
nor the officer having notice of the first attachment. The object of 
the legislature in enacting the above section, we apprehend, was to 
prevent the expense of keeping the animals therein mentioned, and 
removal of the hay, between the time of the attachment and the sale 
of them on execution, by the officer or the person to whom they had 
been delivered by him. In many instances such expense would 
amount almost to the value of the animals ; in which case the cred
itor and the debtor were both sufferers. The evident object was to 
authorize an attaching officer to avoid this expense, by indulging the 

debtor with the privilege of retaining possession of them, without 
any prejudice to the attachment he had made ; that is, the section 
was designed to preserve and continue the lien on the property at
tached, in the same manner as though it had remained in the exclu-
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sive possession of the officer. When property attached so remains 

in his custody, it is clear that the debtor c:innot exercise any con

trol over it or make any disposition of it, to the prejudice of the 

rights of the attaching creditor or officer. The question then is, 

whether the statute was intended, by the indulgence it has granted 

to a debtor, to give him rights which he had not before, where he 
was legally deprived of the possession of the animals mentioned, and 
greater rights than any of his other creditors, in respect to such 

property. It is contended by the counsel for the plaintiff that such 

was the intent, because the section only provides that the articles so 
attached and returned to the possession of the debtor, shall not be 

liable to a second attachment to the prejudice of the first ; but does 

not declare that they shall not be subject to the right of sale by the 

debtor. We apprehend that this construction is too limited and 
would lead to inconsistencies and injustice. The object was to con

tinue the lien created by the attachment for the benefit of a bona 

fide creditor. But this object would be completely defeated, should 

we adopt the above construction, and allow him to sell the property 

and appropriate its value to his own use. But it is urged that the 
plaintiff is a fair purchaser for a valuable consideration and without 
notice, and therefore a construction should be given to the statute, 
that will protect his rights. The answer to this argument is that the 
debtor had no right to sell the horse ; at the time of the sale he had 
no property in him, except subject to the attachment; and by the 
sale of the horse on execution, every kind of property was gone from 

him and transferred to the purchaser at the auction sale. The case 
of the plaintiff does not differ in this respect from that of the man 
who purchases a horse from a thief, or from one who had no own

ership or delegated power to sell. In these cases the purchaser 

must yield his supposed right to him who has the real right. In 
these cases the maxim applies, caveat emptor. We are perfectly 
satisfied that there is no ground on which the action can be main

tained. The nonsuit was proper and is confirmed. 
Judgment for the defendants. 
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A leading interrogatory, in a deposition taken when both parties are present, must 
be objected to at the time it is put to the witness, if at all. 

Where the parties to a deed were both present at the time of its execution, and 

the grantor was bound by his previous contract to make the deed; yet the gran
tee having taken it up and carried it away without the consent of the grantor, 
this was held to be no delivery of the deed. 

Office-copies of deeds of conveyance, to which he who offers them is not a party, 
are in all cases admissible in proof of title. And where such office-copy was 
rejected, though the party then produced, proved and read the original, yet the 
verdict, being against him, was for this cause set aside. 

Tms was a writ of entry, in which the tenant claimed title to 

the land under a deed from the demandant to Nathan Winslow, 
a~d from him, by mesne conveyances, to the tenant. 

At the trial, before Parris J. the tenant offered in evidence an 

office-copy of the deed from the demandant to Winslow; which 

being objected to, was not admitted. He then produced the origi
nal deed, and proved its execution. 

It appeared that the premises had once belonged to one Johnson, 
who was indebted to the demandant on sundry promissory notes ; 
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and that he had conveyed the land to the demandant for the price 

of one hundred dollars, which was indorsed on one of his notes. 
Afterwards the demandant agreed with Winslow, who negotiated 
for the benefit of Johnson, that he would give up the land, and that 
the indorsement should be cancelled, on payment of the sum of 
eighty dollars. Winslow then obtained an obligation from Johnson 
agreeing to the cancelling of the indorsement ; which he showed to 
the demandant, who expressed himself satisfied with its terms. They 

then went to the office of one Richardson, a scrivener, where a deed 
was drawn and signed, and the eighty dollars paid to the demandant 
and indorsed on one of Johnson's notes. The demandant again 
examined the obligation, objected to its tenor, and laid it down on 
the table. Richardson, in the mean time, handed the deed to 
Winslow, who took it away, leaving the obligation with the deman

dant ; the latter at the same time calling on the persons present to 

take notice that he took the deed without leave. Winslow testified 
that the contract on his part had been strictly fulfilled. 

The demandant then offered the deposition of Richardson; which 
was objected to because all the interrogatories on his part were lead

ing. But the objection was overruled. 
Upon this evidence the judge instructed the jury that unless the 

deed was delivered to Winslow by Woodman, or by another per
son acting for him; or came into Winslow's possession with the ap
probation and consent of Woodman, nothing passed by it :-and that 

even if Winslow had fully complied with the agreement on his part, 
by which he had a right to demand a deed in fulfilment of the agree
ment; yet if he took the instrument without Woodman's consent and 
against his will, the fee in the premises therein described did not 
pass to him thereby :-that it was immaterial what induced Wood
man to refuse to deliver the instrument; if he did so refuse, from 
whatever cause, and did not deliver it either himself or by the agency 
of some other person, and it did not come into Winslow's possession 
by Woodman's assent, nothing passed by it. The jury, under these 

instructions, returned a verdict for the demandant ; which was taken 
subject to the opinion of the court upon their correctness, and upon 
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the decisions of the judge upon the deed and deposition offered in 
~vidence at the trial. · 

E. Shepley, for the tenant, to the admissibilty of the copy of the 

deed, referred to Rule 34 of the rules of practice in this court, ad
mitting office-copies of all de(lds to which the officer is not a party ; 
and cited Thompson v. Hatch, 3 Pick. 512; Rathbone v. Rath
bone, 4 Pick. 89. 

To the inadmissibility of Richardson's deposition he cited I Stark. 
Ev. 123, 124 ; 1 Phil. Ev. 205, in notis; and argued that from 

the course of our practice in the taking of depositions, especially 
when the adverse party, whether from accident or design, does not 

attend, it ought not to be required that objections to interrogatories 
should be made at the time when they are put. Such a rule would 
place a strong temptation before one party always to take depositions 
when it was most probable the other could not attend. 

As to the delivery of the deed, he contended that the instructions· 
of the judge were tao limited. The strictness of the old rules on 
this subject has been much relaxed ; and courts look rather to the 
substance than the formalities of delivery. Where the deeds is in 
the hands of the grantee with the implied assent of the grantor, it is 
enough. And here his assent ought to be implied from the fact that 
the terms of the contract on the other side were fulfilled, upon which 
he was bound to deliver the deed. 2 Com. Dig. tit. Fait, .11. 3; 
2 Stark. Ei•. 477, in notis; Porter v. Cole, 3 Greenl. 20. 

N. Emery, for the demandant. 

This argument was made in the last year ; and the opinion of the 
Court was read at the last September term, as drawn up by 

PARRIS J. We are not satisfied that the verdict ought to be dis-· 

turbed on account of the admission of Richardson's deposition. 
In permitting leading questions to be put to a witness much is• 

confided to the discretion of the court or magistrate before whom 

the examination is had. 
A witness may be so dull in intellect, or embarrassed through timid

ity, as not to be able to communicate intelligibly upon the points di-
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reedy in issue by a general and diffuse statement. The only mode 
by which testimony in such cases can be drawn forth is by direct 

questions, in some measure partaking of the character of leading in
terrogatories, propounded, hmvever, in such form as not to suggest 
to the witness the answer which he is to give, but to free him from 
embarrassment and ensure a developement of truth. Or the per

son under examination may be what is termed an unwilling witness, 
in which case the party calling him would be indulged in putting 
leading questions to the utmost latitude permitted in a cross examin

ation. 
In this case it does not appear that any objection was made to the 

interrogatories at the time they were propounded, either by the 
tenant or his counsel, although by the certificate of the magistrate 
before wliom the deposition was taken, the tenant appears to have 
been present. In Sheeler v. Spear, 3 Binney, 130, it was decided 
that a leading interrogatory must be objected to at the time it is put 
to the witness. If no exception is then taken by the opposite party, 
the answer of the witness to the leading question cannot be opposed 
upon that ground, when his deposition is read upon the trial. C. J. 
Tilghman, in delivering the opinion of the court, says, "the objec
tion to the first interrogatory is, that it is a leading one. I do not 
think the question was properly put : but the defendant should have 
object_ed to it at the time ; he was present and cross examined the 
witness. If it had been objected to it might have been waived. It 

was too late to make the objection at the trial." The same doctrine 
is applied in Strickler v. Todd, IO Serg. <y Rawle, 63. 

Neither do we think that the tenant has reason to complain of the 
instructions to the jury relative to the delivery of the deed. 

The jury were told that unless the deed was actually delivered by 
the grantor or some person acting for him, or came into the gran

tee's possession by the approbation and consent of the grantor, noth
-ing passed by it. No one pretends that a ceremonious delivery is 

requisite ; but the authorities are full in support of the position that 
an instrument purporting to be a deed obtained without the consent 
of the grantor is inoperative ; and such were the instructions to the 

jury. It is true, they were not told, in so many words, that a de-
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livery could not be revoked ;-that when once the deed was in the 
grantee's possession by the consent of the grantor, the fee had pass
ed; but they were told so substantially ; and if, upon that point, the 
tenant had desired more particular instructions, it was his duty to 

move the court to give them, and, if improperly refused, all his rights 
would have been preserved. 

Upon the other point, the rejection of the office-copy, we think 
the tenant's motion must be sustained. It is true, that according to 
the English practice, office-copies are inadmissible, and the party 

attempting to support title must do it by producing the original title 
deeds, not only to himself, but to those under whom he claims. 
This he is supposed to be able to do without inconvenience, as this 
evidence uniformly accompanies the title. It is not unfrequently 
the case that the owner in fee is possessed of all the original title 
deeds to his estate to a very remote period. 

But such is not our practice. Hence has arisen the rule that of

fice-copies may be used in tracing title until we come to the party 

himself, who, being presumed to be in possession of the original evi
dence of his own title, must produce it. 

But, although in the case at bar the person under whom the ten
ant claimed was present in court with the original deed in his pock
et, and was even offered, by the tenant, as a witness, and the deed 
was within the tenant's control and used by him on the rejection of 
the copy, yet we think it better that the rule, salutary in its general 
operation, should not be impaired or made to yield to the special 
circumstances of any case, and that the tenant should have opportu
nity of availing himself of its full operation. Indeed, we do not per
ceive that we have the right to deprive him of it. The verdict must, 

therefore, be set aside, and a new trial granted. 

24 
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READ w al. vs. Currs. 

The essence of the engagement of a guarantor of a pre-existing debt, is that the 

debt shall be paid if the creditor shall take the usual legal steps to secure it, or 

to render the principal debtor's liability absolute. But where the original debt 

was due and payable and absolute before the guaranty was given; or where the 
rights of the creditor of an indorsed note or bill of exchange have become abso
lute against all the parties chargeable upon it; or where, from the absolute 

character of the debt guarantied, nothing of a preliminary nature on the part 
of the creditor is by law required, to perfect his rights ;-demand and notice 

are not essential to the maintenance of an action against the guarantor. 

Therefore where H. was indebted to R. in a certain sum then due and payable; 
and C. in consideration of an indemnity given by If. and of' R's engagement 

not to sue H. for twelve months, promised to pay R. the debt at that time unless 
the same should have been paid by H. :-it was held that this was an original 

and absolute undertaking; and that no demand and notice, nor diligence in pur
suing H. were necessary in order to entitle R. to an action on the guaranty. 

Tms was an action of assumpsit on a written promise of the de
fendant, dated Jan. 14, 1825, in these terms :-";Whereas Tris
tram Hooper of Saco has given his several notes of hand to James 
Read o/ Co. of Boston, one dated Nov. 25, 1824, for $689,11, 
and the other dated Nov. 26, 1824, for 1106,64; and whereas 
said Tristram has conveyed to me by his deed of this date a lot of 
land in said Saco, being numbered" &c. " Now for the considera
tion above, and in consideration that said James Read o/ Co. have 

promised to and will forbear to sue said Tristram on said notes of 

hand for and during the term of twelve months from the date 
hereof, I promise to pay the said Read o/ Co. the sum of thirteen 
hundred dollars at that time, unless the same shall have been paid 
by said Hooper." 

At the trial before Parris J. it appeared that Hooper continued 
in business as a trader in Saco, having a stock of goods liable to 
attachment, of the value of fifteen hundred or two thousand dollars, 
from tho date of the notes till the time of his death, which was in 
November, 1826. His estate being represented insolvent, the plain
tiffs proved their claims, being the two notes above mentioned, and 
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another dated June 30, 1825, for $229,12; on all which they re

ceived a dividend of $444,39 in the whole, under an agreement 
with the defendant that the rights of neither party should be thereby 
affected. On the largest of the notes mentioned in the defendant's 
undertaking certain payments were made in the summer of 1825, 
amounting to seven hundred dollars. And it appeared that in June 
of that year the defendant suffered the farm conveyed to him to be 
sold, and the proceeds of the sale to be received, by Hooper; and 
that no notice of the non-payment of the notes was given to him, 
nor demand made, till the commencement of this action ; nor did it 

appear that the plaintiffs had ever taken any measures to enforce 
payment from Hooper. 

Upon these facts, reported by the Judge, the question whether 
the action was maintainable was submitted to the Court. 

G. Thacher, for the plaintiffs; to the point that the debt being 
due and payable when the guaranty was given, no demand and no

tice were necessary, cited Warrington v. Furber, 8 East 245; 

Phillips v . .11.stling, 2 Taunt. 206 ; Cannon v. Gibbs, 9 Serg. o/ 
Rawle, 202 ; Sage v. Wilcox, 6 Conn. 81 ; Oxford Bank v. 
Haynes, 8 Pick. 423; Redhead v. Carter, 1 Stark. Rep. 14; 

Goring v. Edmunds, 6 Bing. 94; Williams v. Granger, 4 Day 

444; Cobb v. Little, 2 Greenl. 261. 
Nor is the defendant discharged by delay. Poth. on Obl. part 

2, ch. 6, sec. 1-8; Code de Com. l. 3 tit. 14, art. 2011-2043; 
Rees v. Berrington, 2 Ves. 540; Boultbee v. Stubbs, 18 Ves. 20; 

Hunt v. Bridgham, 2 Pick. 583; U. States v. Kirkpatrick, 9 
Wheat. 724.' ' 

But if demand and notice were generally necessary ; yet they 
are not, where, as in this case, the guarantor has been collaterally 
indemnified, or has funds in his hands for that specific object. Bond 

v. Farnham, 5 Mass. 170; Mead v. Small, 2 Greenl. 207; Nor

ton v. Eastman, 4 Greenl. 521; Sturgis v.Robbins, 7 .Mass. 301; 
8 Wheat. 148. 

And the plaintiffs have a right to apply the payments made, to 
such part of their debt as is not secured by the defendant. The 

Mayor <y Commonalty of .11.lexandria v. Patten, 4 Cranch 316; 
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Goddard v. Cox. Stra. 1194; Cremer v. Higginson, 1 Mason, 
338; 14 East, 239 note; Field v. Holland, 6 Cranch, 8. 

M. Emery, for the defendant, argued that whatever might be the 

construction of his written engagement, the plaintiffs had no right of 

action, except for a small balance unpaid. He was liable only for 

what Hooper should not pay. Now he paid seven hundred dollars 
in his life time ; and the claim, by virtue of which the plaintiffs re

ceived their dividend of $444,39 more, was supported by the notes 
in question ; to which, therefore, the dividend ought to be applied. 

But here was no right of action till after request of payment made 
by the plaintiffs to the defendant. His promise was on a condition 
precedent, to be performed by the plaintiffs, whose duty it was to 
notify him that it had been performed, and demand payment accor
dingly. 1 Bae . .ll_br . .ll_ssumpsit B; 2 Com. Contr. 420; 1 Com. 
Dig . .ll_ssumpsit .11_. 5 ; 1 Lawes on Plead. 190; 1 Chitty on Plead. 
323; Birks v. Tippet, I Saund. 42. 

It was also their duty to have demanded payment of Hooper, and 
to have given seasonable notice to the defendant of his neglect. For 
want of such diligence on the part of the plaintiffs, the defendant has 
been lulled.into security, till his remedy is gone forever. No case 

can be found where !aches so gross has been supported. Phillips 
v . .ll_stling, 2 Taunt. 206 ; Ex parte .ll_dney Cowp. 460; Jones v. 
Cooper, Cowp. 228; Norton v. Eastman, 4 Greenl. 521 ; 3 
Wheat. 148, note; Cannon v. Gibbs, 9 Serg. iy Rawle, 202; War
rington v. Furber, 3 East. 246; Oxford Bank v. Haynes, 8 Pick, 
423 ; Sage v. Wilcox, 6 Conn. 81. 

And the fact that the notes were already due when the guaranty 
was given, makes no difference in the case. The reason why de

mand must be made on the principal debtor is that it may be known 

whether he will pay; and the reason of notice to the guarantor or 
indorser is, that he may know his liability and its extent, and have 
opportunity to secure himself. These reasons exist, in the same 
force, whether the debt was due or not, at the time of his entering 
into the contract. Duval v. Trask, 12 Mass. 154; Ulen v. 
Kittredge, 7 Mass. 233; N. Eng. Mar. Ins. Co. v. D' Wolf,. 8 
Pick. 56. 
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Neither is the defence impaired by the deed made by Hooper to 
the defendant. It is mentioned merely as a consideration for the 
guaranty. It was not put into his hands as serurity for a debt; nor 
as a fund out of which to pay the notes ; but merely to indemnify 

him against his liability. And it was given up the better to enable 
the debtor to make the payments which he did, to the plaintiffs. 
Such a case is not within the principle of any known decision hold

ing the guarantor liable for the debt. Corney v. Da Costa, 1 Esp. 
302; Brown v. Maffit, 15 East, 223; Dennis v. Morris, 3 Esp. 
158; 2 Caines, 343; Bond v. Farnham 5 ~lass. 170; Mead v. 
Small, 2 Greenl. 207; Dulaney v. Hodgkins, 5 Cranch, 333 ; 

Clegg v. Colton, 3 Bos. iy Pul. 239; Tower v. Durell, 9 ~lass. 

332; 2 H. Bl. 609; Whitefield v. Savage, 2 Bos. iy Pul. 278; 
Ireland v. Kip, .11.nthon's N. P. 143. 

E. Shepley, replied for the plaintiffs. 

The opinion of the Court was read at the ensuing September term, 
as drawn up by 

MELLEN C. J. Strictly speaking, guarantors, indorsers and co
obligors or co-promissors, are all sureties for others who are the prin

cipals ; but still, in common parlance, the word surety is used in a 
more limited sense, to mean a co-obligor or co-promissor, entering 

into a contract with the principal jointly, or jointly and severally, and 
at the same time. He may in all cases be sued jointly with the 
principal. No demand of the debt or notice of its non-payment by 
the principal, need be proved in an action against such surety in any 

case. But the contract of a guarantor is entered into by him before 
or after that of the principal generally, and has, in terms, a special 
reference thereto. His contract always being of this peculiar char

acter, he must always be sued seperately; and in many cases he 
cannot be made chargeable, unless a seasonable demand of payment 

be made on the principal and notice of non-payment given to the 
guarantor, where a pre-existing debt is the subject of the guaranty. 

In support of the above positions the following cases may be cited : 
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Hunt v . .fl.dams, 5 Mass. 358; Carver v. Warren, 5 Mass. 545; 
Moies v. Bird, 11 Mass. 436; White v. Howland, 9 Mass. 314; 
Upham v. Prince, 12 Mass. 14; Oxford Bank v. Haynes, 8 Pick. 
423; Sage v. Wilcox, 6 Conn. 81; Phillips v . .11.stling, 2 Truunt. 
206; Warrington v. Furber, 8 East. 242; Sivinyard v. Bowes, 

5 M. o/ S. 62; Cannon v. Gibbs, 9 Serg o/ Rawle, 202. Another 
distinction between a surety and a guarantor is that a promise of a 
surety is supported by the consideration on which the promise of 
the principal is founded ; and no other need be proved ; but the 

~ engagement of a guarantor must be founded on some new or inde
pendent consideration, except in those cases where the guaranty is 
given at the time the debt is contracted by the principal ; and so may 

be considered as connected with it. In support of the above princi

ple in relation to a guarantor are the cases of Leonard v. Vreden
burgh, 8 Johns. 29; D' Wolf v. Rabaud, l Peters, 4 76; Bailey 
v. Freeman, 11 Johns. 221; Hunt v . .fl.dams, and Sage v. Wilcox, 
cited before ; 3 Kent's Com. 86, 87; Oxford Bank v. Haynes, 
before cited; and Packard v. Richardson, 17 Jlfass. 122. 

With respect to the question of demand and notice, in order to 
charge a guarantor of the payment of a pre-existing debt, there seems 
to be less certainty than might have reasonably been expected, con
sidering the importance of the subject, especially in the commercial 
community. In the before mentioned cases of Warrington v. Fur
ber, Phillips v . .11.stling, Cannon v. Gibbs, Sage v. Wilcox, and 
Oxford Bank v. Haynes, and some others, demand and notice 
were decided to be necessary, unless in case of the insolvency of the 

principal. In Redhead v. Carter, Goring v. Edwards, .11.llen v. 
Briglitmore, 20 Johns. 365, Williams v. Grainger, Cobb v. Lit
tle, and some others, such demand and notice ,vere decided not to be 

necessary. It is important to ascertain the true grounds of these ap
parently opposing decisions; and we apprehend that the principle on 
which they rest, when carefully examined, will explain their seem
ing contradictions, and show their consistency. The essence of the 
engagement of a guarantor, of the character we are considering, we 
apprehend, is, that the debt shall be paid, if the creditor shall take 

the usual and legal steps to secure it or render the principal's lia-
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bility absolute. In Warrington v. Furber, Phillips v . ./lstling, 
Cannon v. Gibbs, and Oxford Bank v. Haynes, the guaranty was 

that certain debts arising on bills of exchange or promissory notes, 

but which were not then payable, should be duly honored and paid. 
The case of Bank of New York v. Livingston, 2 Johns. Ca. 
409, and Cumston v. McNair, l Wend. 457, are of the same char
acter; and demand and notice were held necessary. 

In the case of Sage v. Wilcox, it does not appear when the note, 
the payment of which was guarantied, was made payable; besides, 
in addition to the want of notice in due season, the court in their 

opinion say the promise alleged was absolute, but that which was 
proved was conditional. It is true that want of demand and of season
ble notice was one ground of the decision ; but when we take into 
consideration the terms of guaranty, viz: "I hereby guaranty the 
payment of the within note one year from this date, whether a suit is 
brought against the signer, Jacob Wilcox, or not,"-it 'seems some
what singular that the court considered a demand on the signer as 
essential. The decision is at variance with Williams v. Granger, 
and several other important cases, among which is that of ./lllen v. 
Brightmore, above cited. In most of the other cases before named, 
where demand and notice were held necessary, the plaintiff had not 
taken the legal steps to charge the principal debtor and obtain the 
money ; and the omision so to do was not excused on account of in
solvency. In all these and· similar cases, it is evident that certain 

measures are to be pursued by the creditor to give effect to the guar
anty, cases of insolvency excepted. But when the debt, which is 
the subject of the guaranty, has become due and payable and abso
lute before the guaranty is given, the creditor has nothing to do to 
perfect his legal claim on the principal ; it has become perfect, and 
the guarantor must be deemed conusant of that fact ; and when a 
creditor's rights upon a bill of exchange or an indorsed note have be

. come absolute as against all parties chargeable upon it; or when, 

from the absolute character of the debt guarantied, nothing of a pre

liminary nature on the part of the creditor is hy law requi:·ed to per
fect his rights, why should demand and notice be essential to entitle 

him to maintain his action against the guarantor ? We apprehend 
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that upon examination it will be found that the cases cited, as well 
as others, in which demand and notice have been held to be un

necessary, were decided upon the foregoing distinction. In Cobb 
v. Little, Crague's note was dated .llpril 30, 1817, payable in six 

months ; on the back of the note the defendant ,wrote these words : 
" I guaranty the payment of the within note in six months. Thom
as Little. June 3, 1817." Here the guaranty was absolute, ex
tending Little's term of payment beyond the six months named in 
the body of the note ; and nothing was by law required to be done 

by Cobb to perfect his claim against Crague. The court held that 
a demand on Crague and notice to Little, were not necessary. 
The court proceeded on the same principle in Breed v. Hillhouse, 

7 Conn. 523, in which the payee of a promissory note, after it be

came due, received a guaranty of a third person in these words : 
"I hereby guaranty the payment of this note within four years." 

The court held it an absolute guaranty ; and that demand and no
tice were unnecessary. Here the note being due at the time of the 
guaranty, nothing was required to be done to perfect the payee's 
rights against the promissor. So in the case of Norton v. Eastman, 
4 Green[. 421, the court say, "if A holds a note against B for $100 
payable in one year, and C guaranties the payment of it when due, 
in such a case notice is superfluous." So in .11.llen v. Brightmore, 
before cited, the court decided that no demand and notice were ne
cessary, considering the promise of the guarantor as absolute that 
the maker of the note should pay it or that he himself would. In 
Boyd v. Cleaveland, 4 Pick. 525, the defendant, an indorser, de
clared to the plaintiffs, who had no confi~nce in the other parties 

to the note, that he should be in New York when the note would 
become due, and would take it up, if not paid by any other party to 

it; and the court held that the plaintiffs were not bound to give notice 
of the non-payment by the maker, as in those cases where an im
plied promise is relied on. In Redhead v. Carter, no notice was 

given; but the cause was decided on another ground, namely, that 

the undertaking or engagement was absolute, and so no notice was 

necessary. It was a case at ni'.si prius, and the promise of ;he de-
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fondant seems to have been considered as an independent and origi
nal contract on his part. 

The case of Jones v. Cooper, Cowp. 228, was different from the 
present ; it merely presented the question whether the defendant's 

promise was a collateral one, and so was within the statute of frauds. 
And .lldney's ca$'\ also was one of a collateral and contingent nature, 
and so not proveable before commissioners of bankrupt. 

In the case at bar, it appears that Hooper, on the 25th of Nov. 

1824, gave his promissory note to the plaintiffs for $689, 11, and on 

the next day gave them another note for $1106,64; both payable 

on demand; and that the defendant on the 14th of Ja1mary, 1825, 

signed the agreement on which the present action is founded ; and 

he states that in consideration of a ~onveyance of a tract of land to 
him by Hooper, and of the plaintiffs' promise to forbear to sue Hoop

er on said notes of hand for and during the term of twelve months 
from the date of his contract, and of their actual forbearance during 
that terrf, he would pay the plaintiffs the sum of thirteen hundred 
dollars at the end of said twelve months unless the same should then 

have been raid by said Hooper. The consideration of this promise 
is a legal one; and no question is made as to its sufficiency. No de
mand was made on Hooper at the end of the twelve months, though 
for many months after that time he remained solvent and amply able 
to pay the notes. And it is not denied that the plaintiffs did forbear 
to sue Hooper during the twelve months. On these facts it is con
tended that this action is not maintainable, on account of the omis
sion to demand payment of Hooper at the end of the term of credit 
to the defendant, and to give notice of non-payment by him; and al
so on account of the laches of the plaintiffs in not collecting the mon

ey of Hooper in his life time. With respect to this latter objection 
we would observe that it has been repeatedly decided that mere 

delay to pursue the principal and collect the money of him, does 

not discharge a surety or guarantor, provided such delay be unac

companied by fraud, or an agreement not to prosecute the principal, 
made without the assent of such surety. Lock v. U. States, 3 Ma

son 446; Hunt v. Bridgham, 2 Pick. 583; U. States v. Kirkpat
rick, 9 Wheat. 724; Kennebec Bank v. Tuckerman 5 Greenl. 

25 
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130. As to the objection that no demand was made on Hooper, or 
notice of non-payment given to the defendant, the cases before cited 

as applicable to such a guaranty as the present furnish an answer. 
The liability of Hooper on his notes to the plaintiff was an absolute 

one at the time he signed the guaranty ; they had then a perfect 
right of action upon them against ]looper, withou¼tlny demand upon 

him. The defendant did not employ the language made use of in 
the case of Sage v. 1:Vilcox, "I guaranty the payment of the note;" 
but it is, "I promise to pay the sum of thirteen hundred dollars at 

that time," (the end of twelve months) "unless the same shall have 
been paid by said Hooper." If the defendant at that time had call

ed on the plaintiffs to pay the notes according to his promise, he 
would have learned that they had not been paid, and that he must 
pay them, Nothing being necessary to be done on the part of the 

plaintiffs to perfect their rights as against Hooper, this case does not 

come within the principle of the decisions before mentioned in which 
demand and notice were held necessary. The plaintiffs 1,iew that 
Cutts had received a conveyance of a tract of land from Hooper by 
way of indemnity against loss in consequence of the guaranty; and 

the land thus conveyed, was stated at the argument to be worth 
$1300 or more, and this fact was not denied. This very circum
stance naturally lulled the attention of the plaintiffs, and l~d them to 
the conclusion that the defendant would promptly fulfil his engage
ment, attend to his own interest, and take notice of those facts which 
might seriously affect it. Instead of all which, within less than six 

months after giving the guaranty, he conveyed the land, and per

mitted Hooper to receive the avails of it. He has thus voluntarily 

given up his indemnity, and has placed himself in his present situation 
and there is no one but himself on whom to cast any blame. There 

is no proof that the defendant ever informed the plaintiffs of the above 
fact until after the commencement of the present action. 

As to the question of damages, we are of opinion that the defen
dant is answerable to the extent of thirteen hundred dollars, and in
terest thereon, from January 14, 1826, unless the payments which 
have been made by Hooper, have reduced the sum now actually 

due, below the amount. It does not appear that those payments· 
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were specially directed to be applied in part discharge of the defen
dant's liability ; and such being the case, the plaintiffs had the right 
to make the appropriation, and consider the sums paid as going to 
extinguish, pro tanto, the portion of the two notes not collaterally 

secured by the guaranty of the defendant. Brewer ii. Knapp o/ al. 
1 Pick. 332. 

According to the agreement of the parties, a default must be en
tered. 

L.nVRENCE w al. vs. TucKER. 

Though an attorney of record may have had knowl~dge of a prior conveyance of 
land attached in the suit in which he is retained, this does not affect the attach
ment, if his client hac\ no such knowledge. 

In cases of implied notice of a conveyance not recorded, the facts must be of such 
a nature as to leave no rea.sonable doubt of the existence of the conveyance. 

lN this action, which was debt on bond, !e principal controversy 
related to the proportion of interest which the plaintiffs acquired in 
certain farm called the McIntire farm, by the extent of their 

executions thereon as the property of Joseph Granger. 
On the part of the plaintiffs, at the trial before Parris J. it was 

proved that the farm was conveyed by Daniel Hooper and Daniel 
Sewall to Joseph Granger, by deed dated .JJ.pril IO, 1824, and 
recorded Jan. I, 1825. On the 10th day of .JJ.pril, 1826, Joseph 
Granger conveyed three undivided fourth parts of the farm to George 

T. Granger, which deed was recorded on the following day. On 
the 23d day of .!lugust, 1826, the remaining fourth part of the farm 

was attached in certain suits of the plaintiffs against Joseph Granger 

and others, by direction of Messrs. John o/ Ether Shepley, their at

tornies ; in which suits judgments were rendered at Jl:Iay term, 1827, 
and executions were regularly and seasonably extended on the 30th 

day of June following, upon the property so attached. 
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In the defence it was proved that Joseph Granger conveyed an 

undivided moiety of the premises to George Scamman, by deed da
ted .llpril I 5, 1824, but not recorded till July SO, 1827. On the 

6th day of December, 1824, by a deed of that date acknowledged 
before Ether Shepley, Esq . .llpril 21st, and recorded .flpril 25, 

1825, George Scamman conveye<l the same undivided moiety to 

Joseph Granger, Daniel Granger and .llndrew Scamman. On the 

10th day of .flpril, 1826, Daniel Granger, by his deed of that date, 

recorded on the following day, conveyed his one undivided third 
part of that moiety to Joseph Granger. On the 12th day of .flpril, 

1826, the defendant, by the Messrs. Shepley his attornies, caused 

two undivided twelfth parts of the farm to be attached in his suit 
against Joseph Granger, Daniel Granger and .flndrew Scamman ; 
on which his execution was afterwards seasonably and regularly ex

tended on the 12th day of June 1827. The same officer made all 

the attacl1ments. It was admitted that the defendant had acquired 
all the title of George T. Granger to three fourths of the farm ; 
and he now contended :;iat since the extent of his execution, he was 

entitled to eleven twelfths. 

The defendant offer8'-parol testimony to prove that the farm was 

originally contracted for by Joseph Granger and George Scamman, 
each of whom paid a moiety of the purchase money ; that the deed 

was made to Joseph Granger by mistake, but they took it as it was, 
he agreeing to make a deed to Scamman on his return home ; that 

their joint purchase was a matter of public notoriety ; and that the 
deed to him of .flpril 15, 1824, not recorded till July SO, 1827, 

was made pursuant to that agreement. But this evidence was re

jected by the judge. 
It was proved by the defendant by tlie testimony of Joseph Gran

ger, that in 1824, the witness made an agreement with one llenry 
Green for the management of the whole farm, considering himself 

as tenant of George Scamman's moiety; that the latter went with 
him to the farm where he gave some directions respecting the re

pair of the house, and. the cutting of a tree for ship timber ; that 

Joseph and Daniel Granger and .flndrew Scamman, entered under 
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the deed of Dec. 6, I 824, and continued to occupy the premises, by 
cutting timber and taking the crops ; that previous to May term, 

1826, the witness informed l\Ir. E. ,Shepley that George Scamman 
was joint purchaser of the farm with him ; and afterwards, previous to 

the levies, l\Ir. Shepley mentioned to him several parcels ofland, and 

among them this farm, as land the title to which on record appeared to 
be in him, and deeds of conveyance from him were not on record ; 
whereupon the witness replied that l\Ir. Shepley knew of these deeds; 
and the latter answered that his clients in Boston did not. The 
witness then inquired if it was not sufficient if their attorney knew 

of the conveyance ; and was answered that knowledge of the exist

ence of the deeds must be brought home to his clients. l\Ir. Shep

ley, however, testified that he had no knowledge how the title stood, 
or that Joseph Granger had ever made a deed, till he obtained it 
by extracts from the record, after the attachments, but before the 

executions were extended. 

Greene continued to occupy the farm as tenant, from the spring 

of 1824 to the autumn of 1828, under his original agreement with 
Joseph Granger, no other having been made ; and Granger appear
ed principally active in all the other business done upon the farm, 
which consisted in cutting ship timber, and peeling bark. 

Upon this evidence the parties submitted the case to the decision 
of the court ; agreeing that the court might infer whatever a jury 
lawfully might, from the facts proved. 

J. Shepley, for the plaintiffs, contended that neither the direc

tions given by the attornies to the officer, nor the fact of his attach
ing the land previously at the suit of the defendant, nor that one of 
the deeds was acknowledged before one of the plaintiff's attornies, 

_proved any notice to the plaintiffs of a conveyance of the land pri
or to their attachment. Stanley v. Perley, 5 Greenl. 373; Farns
worth v. Child, 4 Pick. 637; Connecticut v. Bradish, 14 Mass. 

296; Cushing v. Hurd, 4 Pick. 253; Trull v. Bigelow, 16 Mass. 

406. 
And to the point that the facts proved relating to the possession of 

the land did not amount to notice of the title of D. Granger or ei-
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ther of the Scammans, he cited Norcross v. Widgery, 2 Mass. 506 ; 

McMechan v. Griffin, 3 Pick. 149; Boynton v. Rees, 8 Pick. 329. 

Goodwin, for the defendant, argued-1st. That George Scam
man, by virtue of the deed from Joseph Granger to him of .11.pril 
15, 1824, because forthwith seised of one moiety of the farm as 
tenant in common ; and that the possession of his co-tenant, and of 
Greene, and of his grantees, were in law the possession of George, 

and affected third persons with all the consequences of actual no
tice of his title. Marshall v. Fisk 6 Mass. 24; 3 .Mass. 573 ; 
Prist v. Rice, I Pick. 164; Brown v. Wood, 17 Mass. 68; Bar

nard v. Pope, 14 Mass. 434; Shumway v. Holbrook, I Pick. 
114; Porter v. Cole, 4 Green1. 20 ; Farnsworth v. Child, 4 Pick. 
637. 

2d. Being thus seised, his title passed to Daniel Granger and 
others his grantees, by his deed to them of Dec. 6, 1824. 

3d. The actual notice had by the plaintiffs' attornies, proved by 
their directing the prior 'attachment in favor of the defendant, by ta

king acknowledgement of the deed, and by their own admission, 
was of itself sufficient to affect the plaintiffs themselves. Cruise's 
Dig. tit. 32, chap. 28, sec. 21, 24; Jackson v. Sharp, 9 Johns. 
163; Paley on.11.gency, 200; Brown v. Maine bank, 11 Mass. 153. 

4th. At least, the deed from George Scamman to Daniel Granger 
and others operated to disseise Joseph Granger of the proportion 

therein conveyed ; and to estop him, and of course all claiming un
der him, from denying the seisin of his two co-tenants. Gookin v. 
Whittier, 4 Greenl. 16; Little v. Libby, 2 Greenl. 242; Ken. 
Prop'rs v. Laboree, ib. 273; Higbee v. Rice, 5 Mass. 344; 
Little v. Megquier, 2 Grcenl. 176; Robison v. Swett, 3 Greenl. 
316; 3 Com. Dig. tit. Estoppel .fl.. B.; Stearns v. Barrett, 1 

Pick. 443; Barnett v. Hall, l Mason, 472; Bean v. Parker, 17 

Mass. 591. Being thus disseised, he could not convey the land; 

nor can his creditor acquire it by attachment and extent. Porter 
v. Perkins, 5 Mass. 23;';; Warren v. Child, 11 Mass. 222; Da
vis v. Blunt, 6 Mass. 487 _; Bott v. Burnell, 9 Mass. 96; Water

house v. Gibson, 4 Greenl. 230; Bartlett v. Harlow, 12 Mass. 348. 
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MELLEN C. J. delivered the opinion of the Court at the ensuing 

.May term, in Cumberland. 

This is an action of debt on bond. Upon the several pleadings 
and issues, the principal, if not the only question, is whether the 
plaintiffs, by means of certain attachments- and the levies of their 
respective executions, hereafter described, in connexion with cer
tain conveyances and their legal operation, are owners of one fourth 
part of the McIntire farm, so called, or only one twelfth part there
of. Though a long catalogue of facts is contained in the report of 

the judge, yet we apprehend that the decision of the cause depends 
on a few of them only. By the deed from Sewall and Hooper to 

Joseph Granger, the legal estate of the whole was conveyed to 
him, although George Scamman was concerned in the purchase and 
paid one half of the purchase money, and although the plaintiffs 
were acquainted with that fact. A part of the plaintiffs in their ac
tion against the said Joseph Granger, and the remaining part of them 
in their action against him, caused the said tract of land to be attach

ed on the 23d day of .dug. 1826. In May 1827, they respectively 
recovered judgment, and on the 30th day of June following, they 
caused their executions to be duly extended on one undivided fourth 
part of said lot of land. These executions having been levied with
in thirty days after rendition of judgment, and seasonably registered, 
conveyed a good and legal title to the plaintiff, having relation back 

to the 23d of .dugust, 1826, the day of attachment, unless the plain
tiffs or their attornies, before or at the time o1 the attachments, had 
knowledge of the existence of the deed made by Joseph Granger to 
George Scamman on the 15th day of .dpril, 1824, of one undivided 
moiety of that tract of land, though the deed was not registered un
til July 30th, 1827, about eleven months after the attachments were 
made. If they had such knowledge, it is admitted that the title of 

George Scammon under this deed would prevail against the levies. 

It is not pretended that either of the plaintiffs had any express 

knowledge previous to the attachments. Nor is there any proof 
that either of the attornies of either set of creditors had such express 
knowledge at that time, though E. Shepley had notice of it after 
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the attachments and before the extent of the executions ; but such 

knowledge does not defeat the title under the execution, _as we de
cided in the case of Stanley v. Perley, 5 Greenl. 369. It is con
tendeq, however, that E. Shepley must be presumed to have known 
the existence of that deed because he took the acknowledgement 

of the deed from George Scamman to Joseph Granger and others 

of Dec. 6, 1824, of the same moiety previously conveyed to 

George Scamman by Joseph Granger. Nothing can be more 
slender than such a presumption ; for surely a magistrate has no oc
casion to examine the contents of a deed, merely because the gran
tor applies to him to take the acknowledgement of it. He has no 
concern with the contents, or right to examine them. But it is idle to 
urge this argument, because E. Shepley testified that he did not 

know of the existence of the deed till some time after the attach
ments were made. There is af\ end then of all pretence of express 

knowledge. 
But it is contended that the possession of George Scamman 

under the deed from Joseph Granger to him, was of such a na- . 
ture as to furnish implied notice of a conveyance of the title and 
a change of ownership. In cases of implied notice, the facts must 
be of such a nature as to leave no doubt of the truth of the transac
tion ; suspicion, conjecture and probability, that there has been a 
change of property and transfer of title are not sufficient. MdVIe
chan v. Griffin, 3 Pick. 149, and cases there cited; Boynton v. 
Rees, 8 Pick. 329. .For in many cases even where there has been , 
a change of property, there may have been no change of posses-
sion in virtue of which third persons would be able to draw any sat
isfactory much less any certain conclusions as to the real state of 

the title. The facts in the present case, from which it is contended 
that notice of the conveyance from Joseph Granger is to be implied, 

are of a very doubtful character; for though Henry Green occupied 
the McIntire farm from the spring of 1824 to the autumn of 1828, 
he made the bargain with Joseph Granger the first year, and there 
was no other agreement made afterwards until the last year, or year 

1828. It is true Granger states that after the year 1824 he con• 
sidered himself tenant under George Scamman of one half, and 
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Green as tenant of the whole; still this understanding of Joseph 
Granger as to his own character and that of Greene, in relation to 

the occupation of the farm, were circumstances known only to them
selves. They gave nothing in the shape of information to others of 
any change of title and consequent change of possession ; and the 
more natural presumption was that any acts done by Joseph Gran
ger on the land, from the years 1824 to 1828 inclusive, were done 
in· virtue of his ownership under his deed from Sewall and Hooper, 
recorded January 1, 1825. 

We do not perceive any objection to the title of the plaintiffs un
der their respective attachments and levies, in consequence of the 

alleged disseisin of Joseph Granger by means of the deed of George 
Scamman to Joseph Granger, Daniel Granger and .11.ndrew Scam
man, bearing date December 6, 1824, and their entry under it; 
their possession, whatever it was, must have been in common, and 
so was not ,exclusive of Joseph Granger's rights. The ruling of 
the judge, by means of which certain parol evidence which had been 

offered was excluded, was unquestionably correct. There must be 
judgment for the plaintiff, according to the agreement of the parties. 

STAPLES vs. EMEilY, 

The manure on a farm in the possession of a tenant at will is liable, during the 
continuance of his tenancy, to be seized in execution and sold for the payment 

of his debts. 

Tms was an action of trespass for taking and carrying away 
from the barn yard of the plaintiff, thirty cords of manure, in the 

month of May, 1828. 
In a case stated by the parties, it was agreed that one Elwell, 

who was the owner of the farm from which the manure was taken, 
had mortgaged it to the plaintiff, who had entered for condition bro

ken, in .11.ugust, 1827. The farm, however, had for many years. 

and until September, 1830, be(ln in the sole occupancy of Elwell 
26 
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the mortgagor ; and the manure was taken under an execution 
against Elwell, committed to the defendant, as a constable, for col-• 
lection. 

J. and E. Shepley, for the plaintiff, relied on the case of Lassel 

v. Reed, 6 Greenl. 222, as conclusively showing that the manure, 
did not belong to the tenant, and could not be seized for his debt. 

J. Holmes, for the defendant, distinguished this case from that of 

Lassel v. Read, and cited Ricker v. Ham, 14 Mass. 141. 

MELLEN C. J. delivered the opinion of the Court at the ensuing 
May term, in Cumberland. 

The only question decided in Lassel v. Reed, 6 Greenl. 222, 

was, that a tenant for one year, ending .f}_pril 15, had no right to 
remove and convert to his own use, at or after the end of the le"ase, 

the manure made and accumulated on the premises during the con
tinuance of the lease. In some peculiar respects the present action 

differs from that ; for in this it appears that before the manure in 

question was made, the plaintiff had entered under the mortgage for 
breach of the condition ; but it also appears that Elwell, the mort
gagor, for many years hefme such entry, had been in possession of 

the land, and ever since the entry, which was in .11.ugust 1827, had 
continued in possession, up to the time when the statement of facts 
was signed in September, 1830; and from this last fact we are to 
consider Elwell, durin~; all that time, as a disseisor of Staples, or as 

a tenant at will under him; but as a wrong is not to be presumed, 

and as none is alleged on his part, we ought to consider him, and 

so the plaintiff's counsel contends, as a tenant at will, liable to the 

uncertainties of such a tenancy, and entitled to its privileges; liable 

to have the lease terminated at the pleasure of the lessor or owner, 
but entitled to emblements, if terminated unreasonably, according 

to well settled principles. It is important to attend to the reason
ing of the court, whiieh led to the decision, in the case of Lassel v. 
Reed. They say, '·" it is obviously true, as a general observation, 

that manure is essential on a farm ; and that such manure is the 
product of the stock kept on such farm, and relied upon as annually 
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to be applied to enrich the farm and render it productive. If at the 
end of the year, or of the term, when the lease is for more than a 
year, the tenant may lawfully remove the manure which has been 
accumulated, the consequence will be the impoverishment of the 
farm for the ensuing year ; or such a consequence must be prevented 
at an unexpected expense, occasioned by the conduct of the tenant ; 
or else the farm, destitute of manure, must be leased at a reduced 
rent or unprofitably occupied by the owner." In the case before 

us the above reasoning is inapplicable, because none of the contem

plated consequences could follow. Suppose a tenant for five years, 
should, the second, third and fourth years sell all the manure and 

manage the land without any; whose loss would it be? He would 
be injuring himself, destroying his own profits to a certain extent, 
and rendering himself less able to pay his rent. Still, would he 

not have a right to proceed in this manner ? At least might he not 

convert it to his own use in this imprudent manner without being a 

trespasser, or the purchaser's being liable in an action of trespass or 

trover? And has the owner any other remedy than an action for 
damages for bad husbandry and mismanagement of the farm ? In 
the case supposed, the manure is a part of the annual produce of 
the farm ; and, as such, belongs to the tenant ; and might be at
tached and sold on execution to satisfy the debts of such tenant, 
without rendering the officer or the creditor a trespasser. That is 
to say, a tenant, as in the case supposed, may injure himself and 

impair his own profits ; but the manure of the season next before 
the known term of the lease, is the produce of that season and de

signed for the use of the farm the following season, at which time 
the owner is to occupy or have the control of the land as in the 

abovementioned reported case. Now, all the observations made on 
this head apply to the lease at will in the case under consideration, 
Elwell was in possession, as tenant at will in .!J.ugust, 1827. The 

manure was made during the following winter, and the tenancy at 

will has never been determined ; of course, the rights of no one 

have been impaired, but Elwell's ; or rather the loss of profits by 
reason of the seizure and sale of the manure has been only his loss ; 
the same having been a part of the annual profits designed for his 
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own use and benefit, and which would have been so applied had not 
the sale prevented it. The hay and fodder cut on the land by El
well in the summer of 1827, belonged to him as tenant, and that hay 
and that fodder were the materials of which the manure was com
posed, which is the subject of dispute, and which, had it not been 
taken and sold, would have increased his crops in 1828 ; and a sim

ilar alternation of profits and manure to increase them, probably oc

curred annually for two years, at least, afterwards ; for the facts 
before us do not show any interruption of the natural order observed 

in such business on a farm. On this view of the cause we think 

the plaintiff is not entitled to maintain this action. As we have be

fore observed this case differs from Lussel v. Reed, and we do not 

mean to extend the principle of that decision beyond the peculiar 

facts, or to intimate any opinion as to the question whether manure, 
lying in heaps or yards, passes to the grantee by an absolute deed 
of land, where no mention is made of it as a subject of the convey~ 
ance. A nonsuit must be entered .. 

BucKLEY w al. vs. WoonsuM f al. 

Where, at a trial by jury, certain depositions were objected to by one party, but 

were used by consent, upon condition that the Judge should direct the jury what 
parts of them to disregard as inadmissible ; and no such direction was in fact 

given; but the Judge, before the jury retired, offered to give them further in

structions on any point which either party might desire ; yet none were desired; 
it was held, that this silence of the party amounted to a waiver of any objection 
to the testimony. 

Tms was an action of assumpsit for the value of a cable and an
chor, furnished by the plaintiffs in New York, for the use of the 
defendants' vessel there. 

At the trial before Parris J., it was made a question whether the 
cable and anchor were furnished by the plaintiffs on account of the 
roaster and owners, 01· on the account and credit of one Kellogg, a. 
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commission merchant, by whom, or through whose agency in some 
degree, they were procured ; the defendants contending that in the 

latter case they were not liable to the plaintiffs, but to Kellogg. To 
both these points evidence on both sides was adduced. , But the 
plaintiffs contended that if the articles were procured by Kellogg, 
as a commission merchant, for the use of the vessel, and through 
him were applied to that use, the defendants, by the custom of New 
York, were still liable to them for the value. To this point they ad
duced several depositions, part of which being objected to by the 

defendants, the Judge ruled that they were inadmissible. But af
terwards the objection was withdrawn, the defendants' counsel ob:

serving that the whole might be read to the jury, the judge instruc
ting them what portions to disregard as legally inadmissible. 

Upon the whole evidence the jury were instructed that the master 
had power to bind the owners by purchasing the articles for their 
use and receiving them on board the vessel ; and that if they were 
so purchased, and were charged to the owners at the time, they 
were liable; but that if they were sold to Kellogg, though he were 
a commission merchant, the owners were not liable, notwithstanding 
the articles were furnished for the use of the vessel. The judge 
gave them no particular instructions respecting the depositions ; but 
after closing his observations to the jury, he stated to the counsel on 
both sides that if they wished it, he would give the jury further in

structions on any point of law, or draw their attention more particu
larly to any part of the testimony ; but nothing of this kind was 
requested by either side. 

The verdict being returned for the plaintiffs, the defendants moved 
the court to set it aside, because the jury were not instructed respect
ing the admissibility of the depositions. 

Fair.field, for the defendants, supported the motion on the ground 
that it was the duty of the judge properly to instruct the jury on all 
points material to a right decision of the cause, independent of what the 

counsel might either say or omit. And he insisted that the practice 

of appealing to the counsel for the expression of their wishes, how
ever it might manifest the earnest desire of the judge to do full jus
tice, could not absolve him from the duty of excluding illegal evi-
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deuce, without regard to the compact of parties. Smith v. Car
rington, 4 Cranch 62 ; 1 Stark. Ev. 430. 

E. Shepley, for the plaintiffs, cited Curtis v. Jackson, 13 Jfllass. 
513; Spaulding v. The inhabitants of lllfred, I Pick. 33; Esting 
v. The United States, 11 Wheat. 75; Brazier v. Clap, 5 Mass. 
10 ; Jones v. Fales, 4 Mass. 245. 

WEsTON J. delivered the opinion of the Court. 

It was understood at the trial, that the presiding judge would in

struct the jury that certain portions of the plaintiff's depositions were 

by law inadmissible. This he did not do ; but after he had closed 

his remarks to the jury, he stated to the counsel on both sides that 

if they desired it, he would call the attention of the jury more par

ticular! y to any part of the testimony. No intimation to this effect 
being made by the counsel on either side, the jury retired. A ver
dict being returned for the plaintiffs, the counsel for the defendants 
now moves for a new trial, on the ground that the judge omitted to 
point out to the jury such parts of the depositions adduced, as were 
inadmissible. We are very clear that under the circumstances, he 
must be regarded as having waived this objection. He took the 

chance of a verdict in his favor ; and by his silence acquiesced in 
the omission of which he now complains. 

But both the omission and his silence are easily accounted for. 
By the instructions of the judge, the depositions were of no sort of 
importance in the cause. They were adduced to show that by the 
custom of New York, the defendants were liable for the value of 

the cable and anchor, which the action was brought to recover, al
though they were sold and delivered to a commission merchant;. 

but the jury were instructed to find for the defendants unless the sale 

was made to the master, by which the depositions were entirely dis

regarded, having no legal effect or bearing upon the cause. It be
came therefore unnecessary to refer to certain parts of them as i;nore 

especially objectionable. 
Judgment on the verdict. 
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Wu,so:s- w al. vs. AYER w als. 

W. S. devised certain lands to the children of his daughter M. W. who were minors, 
living with thei,· parents; but the will, being defectively cxecufcd, and inoper

ative, was never proved. Afterwards the heirs at law undertook to settle the 
estate agreeably to the will, without administration; and accordingly M. W. 

with S. W. her husband, released all her right in the land to the executors, who 
at the same time conveyed it to the children; a large debt due from S. W. to 
the deceased being also extinguished. Jt was held that this conveyance was 
good against the prior creditors of S. W. who subsequently extendPd an exe

cution on his life estate in the land. 

Tms was an action of trespass qua re clausum f-regit, brought by 
certain children of Samuel Wilson; and it came before the court 

upon the following case stated by parties. 

The locus in quo belonged to William Symmes, the father of the· 

plaintiffs' mother, but was always occupied by Samuel Wilson their 

father, who dwelt there with his family, of which they were a part; 

their mother also being alive. On the 20th day of December, 1825, 
William Symmes died, having made a will, which however was in
operative, it being attested by only two witnesses, and therefore was 
never proved, wherein he devised the locus in quo to the plaintiffs. 
On the 20th day of February 1826, the heirs of William SymmeH 

undertook to settle his estate without any administration, and accord
ing to his intention as expressed in the will ; and in pursuance of 
this arrangement the locus in quo was conveyed by Samuel Wilson 
and his wife, by a deed releasing all their right therein to two of her 

brothers, who were named as executors in the will ; and who, at the 

same time, conveyed it by deed to the plaintiffs, for the considera

tion, in part, of love and affection therein expressed. As a part of 
the same arrangement, the sum of seven hundred and thirteen dol

lars was allowed to Samuel Wilson, father of the plaintiffs, by ex

tinguishing a debt of that amount which he owed to the deceased. 

The defence of .flyer, the principal defendant, the others being 

his servants, was founded upon the extent of an execution in bis fa

vor against Samuel Wilson, the father, by which the locus in qu& 
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was regularly set off by metes and bounds March 1 O, 1829, in satis
faction of a debt which was created in January 1824, for the origi
nal sum of about ninety dollars. 

N. Emery, argued for the plaintiffs. 

E. Shepley, for the defendants, contended that the whole transac
tion showed a conveyance of the life estate which was vested by 
law in Samuel Wilson, for other than valuable considerations ; and 
that therefore it was void against prior creditors, who might lawfully 
take it in satisfaction of their debts. Bennett v. Bedford Bank 11 

Mass. 421. The extent thus made, he argued was good for the life 

estate; Roberts v. Whiting, 16 Mass. 186; and was valid against 

these plaintiffs, notwithstanding it was made by, metes and bounds, 

upon a portion in severalty, instead of a share in common. Bart
lett v. Harlow, 12 Mass. 348; Varnum v . .11.bbot, ib. 474. 

WES TON J. delivered the opinion of the Court at the ensuing May 
term, in Cumberland. 

It appears that in December 1825, William Symmes died seised 
of the land, where the trespass, complained of in this action, is al
leged to have been committed. Symmes left a will, which however 
was inoperative for want of a legal attestation, and the land descen
ded to his heirs at law, of whom the wife of Samuel Wilson was 
one, whereby the said Wilson having had issue by his wife became 

seised of a life estate in that portion, which descended to her. In 
pursuance of an arrangement made by the family, Wilson and his 
wife, in February 1826, conveyed their interest to her two brothers, 

who conveyed the premises in question to the plaintiffs. And it is 
understood that this arrangement corresponded with the provisions 

in the will. One of the defendants was a creditor of Wilson prior 

to these conveyances, and having obtained judgment against him, 
has caused the execution issuing thereon to be levied upon the land 
in question as the property of Wilson, insisting that his conveyance 

to his wife's brothers is fraudulent and void against his creditors. 
His creditors had a right to look only to his life estate. The in-
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heritance belonged to his wife and her heirs ; and if she, with the as~ 
sr:mt of her husband, was disposed to convey the inheritance for the 
benefit of their children, his creditors had no right to complain. 
There was nothing therefore fraudulent or illegal in that part of the 

consideration which consisted in the conveyance, by the grantees of 
Wilson and wife, of a certain portion of the land descended, to their 

children. As to TVilson's interest, he could not convey it to de
fraud his creditors ; but he had a right to sell it for a valuable and 
adequate consideration ; and a sale thus made could not be defeat
ed. Now it appears, that besides the lanJ. conveyed to his children, 
which was an equivalent for the inheritance, he himself received the 

sum of seven hundred and thirteen dollars. There has been no 
proof tending to show, nor has it been suggested or pretended, that 
this was not the full value of his life estate. It does not appear that 
there was any thing colorable or collusive in the transaction. Wil
son did not, it is true, receive this part of the consideration in money ; 

but it went to pay a just debt, due from him to Symmes' estate ; 
and the payment of such a debt is a consideration sufficiently mer
itorious. Although there was no administration on this estate, Wil
son was discharged from his debt by the assent of the heirs, the es
tate being solvent, and there being no interposing or conflicting claim 1 

of any creditor to the estate. We are unable to perceive any thing 
morally or legally fraudulent in these transactions. The deed to 
the plaintiffs purports to be in part for love and affection. If their 
grantors had a fair and legal title to the land, which we see no rea• 
son to doubt, they might part with it upon such considerations as 
they thought proper, if they did not thereby defraud their own cred
itors, whose rights and claims are not now the subject of discussion. 

The opinion of the court is, that upon the facts stated, the plain

tiffs are entitled to judgment. 
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SAYWARD vs. SAYWARD-

One devised his estate to his son S. "provided and on condition he lives to the 

age of 21 years AND has issue of his body lawfully begotten; but in case he shall 
die under the age of21 ye,irs and without issue as aforesaid," then to his son 
E. and his heirs. The "and" in the first part of the devise was construed to 

mean "or,"' in order 10 carry into effect the intent of the testator. And here
upon it was held ;--that this ,,,as an executory devise to E ;-that S. took a fpe 
simple conditional, defeasible only on the subsequent condition of his dying un
der 21 and without issue ;-and that on his arriving at 21 it became an absolute 

estate in fee simple. 

IN this case, which came }>efore the court upon a statement of 

facts reported by Parris J. the demandant claimed title to the whole 
of certain lands und~r the will of his grandfather Ebenezer Sayward ; 
or as his heir at law of one thirty fifth part. 

By the will, which was made March 30, 1782, the testator made 
divers specific devises and bequests, among which were the follow
ing :-" I give and bequeath to my fifth son Samuel Sayward all 
my lands, buildings and other real estate not heretofore disposed of, 
to have the possession thereof when he comes to be twenty one years 
of age." 

" Item. I give to my son Ebenezer the income or profit of my 
estate which I have bequeathed to my son Samuel, till Samuel is 
twenty one years of age." "Furthermore, my will is that if my 
son Samuel should· die before he is twenty one years of age, without 
lawful issue, or after that term, and doth not dispose of the afore

mentioned buildings and lands, then they shall be my son Eben
ezer's." 

Afterwards, on the 16th day of January, 1783, he made a codi
cil, commencing thus-" I Ebenezer Sayward, on perusing my will, 
think proper to make the following amendments"-and declaring 
that sixteen acres of wood land devised to his son Ebenezer were 
meant to him, his heirs and assigns ; and after some changes in the 
bequests of personal estate to his daughter Mary, proceeding as fol

lows :-" Item. To give a clear _and intelligent meaning to the de-
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vise of the residue of my real estate, I hereby revoke the devise of 

the same in my said will ; and do give and devise the same to my 
son Samuel Sayward his heirs and assigns forever, provided and 
on condition he lives to the age of twenty one years and has issue of 

his body lawfully begotten ; but in case my son Samuel shall die 
under the age of twenty one years and without issue as aforesaid, 
living his brother Ebenezer, then my will is that the same shall vest 
in my son Ebenezer, his heirs and assigns forever. And as my son 
Ebenezer is under age, my will is that my executors improve or 
lease out the same, in the manner they shall determine most for the 

interest of the estate, until said Ebenezer shall arrive at the a~e of 
twenty one years; and then my will is that said Ebenezer have and 

hold the same until his brother Samuel shall arrive to the age of twen

ty one years." The testator died soon after, leaving six children; 
of whom Ebenezer, the father of the demandant, was one, and Sam

uel was another. 
Ebenezer the son, after he arrived at full age, entered into pos

session of the premises, which he occupied till Samuel became 
twenty one years of age, which was in January, 1794 ; when Sam
uel took possession of the farm, and held it till September .29, 18.29, 

when he died, never having had issue. In .!lpril, 1820, Samuel 

Sayward made his last will, which was duly proved after his de
cease, devising a life estate in part of the premises to his wife, and 
the reversion, with the residue of the premises, to Rufus Sayward 
the tenant, in fee. And on the 28th day of September, 1829, he 
conveyed all his reat estate in fee to the tenant, by deed of that date ; 
which was not recorded till after his decease ; taking back a lease 
of the same to himself for life, and of one half to his wife for her life. 

After the decease of Samuel, the demandant made entry into 

the premises, claiming title to the same ; his father Ebenezer hav
ing deceased in the year 1816. 

Upon these facts the right of the demandant to recover was sub

mitted to the court. 

J. Holmes and D. Goodenow argued for the demandant, that 

Samuel took only an estate for life, under the will ; to be enlarged 
into a fee upon his arriving at full age and having issue. The re-
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mainder in fee vested in Ebenezer, in interest, and was descendible 
to his heirs; defeasible only on Samuel's having; issue. Purifoy v. 
Rogers, 2 Saund. 388, note 9; 4 Dane's .fl.br. 790, 278, 525, 

800; 2 Cruise's Dig. 28, 261, 265, 266, 272, 281, 395, 443; 

Willes, 327; 1 Salk. 224 ; Hanson r. Graham, 6 Ves. 239 ; 
Ives v. Legg, 3 D. iy E. 488; Fearne on remainders, 142, 327, 
389, 391, 497, 521; Brownswood v. Edward, 2 Ves. sen. 243; 

I Bos. iy Pul. 250, 262; 10 Af.od. 419; :~Iarks v. Marks, 1 

Stra. 429; 2 Mass. 67; 2 Wils. 29, 35; 6 Cruisc's Dig. 523, 
524; 1 Roll . .fl.br. 835, 836; Doe v. Wilso1,2 Bos. iy Pul. 324. 

The words "heirs" of Ebenezer may be taken as words of pur
chase, to carry the intent of the testator into effect ; ~nd he dying 
before the contingency happened to vest the whole estate in him, it 

descended to his heirs. Willes, 592; Doug. 264; 2 Burr, 1100; 

lEast, 264. 
Samuel did not acquire a conditional or base foe,; the £ondition, 

precedent, viz. having issue, never having been performed. In this 
respect the case differs from Barker v. Surtees, 1 Stra. 1175, 
where no previous condition was annexed. Neither did he take a 

fee tail. For here were no appropriate words to create an entail
ment; which the policy of our law, since the statute of 1791 for. 

barring entails, will not allow to be created by unnecessary con
struction. And whatever estate he was to have had was to com
mence in futuro, without an intermediate estate sufficient to support 
an entailment. Pells v. Brown Cro. Jae. 590; Porter v. Brad
ley, 3 D. iy E. 146; Roe v. Jeffrey, 7 D. iy E. 596. 

But if it was an estate tail in Samuel, it has not been barred. 

For the Stat. 1791, ch. 61, by which a tenant in tail may aliene 

in fee, was made since the decease of the testator, and so could not 
operate on this estate. And if it could, yet the deed from Samuel 

to the tenant was not registered in the life time of the grantor ; which, 
by tiiat statute, is an indispensable requisite. Therefore, on the 
decease of Samuel, it vested in Ebenezer in tail. 

E. Shepley and ..ippleton argued for the tenant, citing the follow? 

ing authorities. 1st. That Samuel took a fee simple, with limita
tion over to Ebenezer by way of executory devise. 4 dt's Com. 
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265,268; Pells v. Brown, Cro. Jae. 5!:/0; Doe v. Webber, 1 

Barnw. cy .!ltd. 718; Morgan v. Morgan, 5 Day 517; .11.nderson 
v. Jackson, 16 Johns. 382; Jackson v. Chew, 12 Wheat. 153; 

Richardson v. Noyes, 2 Mass. 56 ; Ray v. Easlin, ib. 554; Lip
pet v. Hopkins, I Gall. 454; Dean v. Keneys, 9 East, 366; Bar

rister v. Casey, 7 Crancli, 469 ; Holmes v. Ifolmes, 5 Binn. 252. 

2d. That this estate became absolute when he arrived at the age of 

twenty one years. 4 Kent's Com. 7 ; Ide v. lde, 5 Mass. 504; 

.Framingham v. Hogan, I Wils. 140; Barker v. Surtees, 2 Stra. 
1175; 1 Wits. 333; Hogan v. Jackson, 3 Bro. P. C. 388; 6 
Cruise's Dig. 197,200; Rowe v. Hervey, 5 Burr. 2638; Doug. 
763; Brown v. fVood, 17 Mass. 68; Soulle v. Gerrard, Dyer, 
33; Doe v. Jessup, 12 East, 288; Fairfield v. Morgan, 2 New 
Rep. 38; Jackson v. Blenshaw, 6 Johns. 54; .11.rnold v. Buffum, 
2 Mason, 208. 3d. That if not, then he took an estate tail, which 

was barred by his deed to the tenant. 6 Cruise's Dig. 268; 4 
Dane's .11.br. 624; Clark's case, Dy. 330; Doe v. Fyldes, Cowp. 
833; Brown v. Jarvis, Cro. Jae. 290 ; Dutton v. Engram, Cro. 

Jae. 427; Chadd'rJck v. Cowley, ib. 695; Doug. 321; Brice v. 
Smith, Willes, I ; 'Roe v ... .11.vis, 4 D. cy E. 605; Williams v. 
Hichborn, 4 Mass. 189; Hawley v. Northampton, 8 Mass. 2; 
Soule v. Soule, 5 :ft'Iass. 67 ; Lithgow v. Kavanagh, 9 Mass. 170 ;, 

Wheelwright v. Wheelwright, 2 Mass. 450. 

The opinion of the Court was read at the ensuing September term~ 

as drawn up by 

MELLEN C. J. From a careful examination of the principal and 

leading cases which have a direct bearing on this cause, we are per

fectly satisfied that by the language employed by the testator in his 

codicil, neither an estate for life nor an estate in tail was created by 

the devise to Samuel Sayward; and as he was not a tenant for life 

nor a tenant in tail, the demandant cannot take any estate under the 

cddicil by way of remainder. "A remainder is a remnant of an es

tate in lands or tenements, expectant on a particular estate created 
together with the same at one time. Fearne on Remainders, I 1, 
12. "It iollows," says Fearne, " that wherever the whole fee. ·i~ 
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first limited, there can be no remainder in the strict sense of the word ; 
therefore, if I limit an estate to the use of A and his heirs, till C re
turns from Rome,· and after the return of C to the use of B in fee, 
the whole fee being first limited to the use of A, there is no remnant 
left to limit over, and consequently the limitation to B cannot be a 
remainder within the foregoing definition." In the present case the 
whole fee was devised by apt and technical words to Samuel, sub
ject to the conditions and limitations immediately following. In Lip
pett v. Hopkins, 1 Gall. 454, Mr. Justice Story says, "If a de
vise be to one and his heirs, and upon a limited contingency to take 

effect in his life, as upon his dying under age, then over, the first es

tate is a fee simple, whether the ultimate devisee be an heir or a 
stranger; for the second devise is a limited contingency, and good 
as an executory devise." This rule on principle was introduced at 

an early period, and was adopted in the great and leading case of 
Pelts v. Brown, Cro. Jae. 590, which, though for a time doubted, 
and in some instances opposed, soon after became an undisputed 
guide, and has never since been departed from, but acknowledged 

and followed in numberless instances ; we need name only a few 
cases. Porter v. Bradley, 3 D. ~ E. 143; Roe v. Jeffrey, 7 D. 
~ E. 589; Doe v. Watson, 2 Bos. ~ Pul. 324; Goodtitle v. 
Gurnal, Willes, 211 ; Jackson v. Blanshan, 6 Johns. 54; Rich
ardson v. Noyes, 2 Mass. 56; Ide v. Ide, 5 Mass. 500; Ray v. 
Euslin, 2 Mass. 554. These show that if the demandant has any 

title under the codicil to the demanded premises, it is by way of an 

executory devise to E_benezer Sayward and his heirs ; for the con
tingency contemplated by the testator was not an indefinite failure of 
issue, but on Samuel's dying without issue in the life time of Ebene

zer, which brings the case distinctly within the rule, as to executory 

devises, established and adhered to in the several cases abovemention

ed. If Samuel had died under age and without issue, in the life time 
of Ebenezer, then it would clearly have been a good executory 

devise of the estate to him. 
Our next inquiry is whether the limitation to Ebenezer or his heirs 

ever took effect. Tfr s depends on the construction of the language 
of the devise, in connexion with the intentions of the devisor, which 
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are always to be carefully regarded; and as far as the settled princi

ples of law will permit, carried into execution. It may be useful on 
this head to examine the language of the will, which was afterwards 
revised by the testator in his codicil, as furnishing evidence of his 

intentions. It is observable that the testator, in the will, did not in 
any of the devises make use of the technical language of " heirs and 

assigns," though he doubtless intended to devise a fee, except in 

those parts of the will where he expressly made a different disposi

tion. The devise to Samuel is in these words: "I give and be
queath to my fifth son, Samuel Sayward, all my lands, buildings and 
other real estate, not heretofore disposed of; to have the possession 
thereof when he comes to be twenty one years of age." "Furth
ermore my will is that if my son Samuel should die before he is 
twenty one years of age, without lawful issue, or after that term, and 
doth not dispose of the aforementioned buildings and land, then they 
shall be my son Ebenezer's. Thus it appears clearly to have been 
the intention of the testator, that if Samuel should have no issue, but 

should survive the age of twenty one, he should have full power to 
dispose of the estate as his own ; and in such case, Ebenezer would 
never derive any advantage from the devise. In the following year 
the testator made the codicil to his will, commencing with these· 
words. " I Ebenezer Sayward, on perusing my will, think proper 
to make the following amendments." He does not profess an in
tention to make alterations as to his real estate ; but after throwing 
the devise of sixteen acres of woodland to Ebenezer into more tech
nical language, by adding the words, "his heirs and assigns," and 
making some changes in relat10n to the bequest of certain personal 

property to his daughter .Jlilercy, he proceeds thus: "Item. To 
give a clear and intelligent meaning to the devise of the residue of 
my real estate, I hereby revoke the devise of the same in my said 
will ; and do give and devise the same to my son Samuel Sayward, 

his heirs and assigns forever ; provided and on condition he lives to 

the age of twenty one years, and has issue of his body lawfully be

gotten ; but in case my son Samuel shall die under the age of twea
ty one years, and without issue as aforesaid, living his brother Eb

enezer, then my will is. that the same vest in my son Ebenezer, his 
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heirs and assigns forever." Now the case finds that Samuel did not 
die under the age of twenty one years, nor in the life time of Eb
enezer, though he died without issue. From the express language 
of the devise, therefore, it appears to htive been the intention of the 
testator that the estate should never vest in Ebenezer or his heirs un
less those events should happen, which have never actually taken 
place. For if Samuel had married and died under the age of twen
ty one years, leaving issue, such issue could have taken nothing un
der the devise; hence we see the reason for considering that it must 
have been intended by the testator that both the specified events 
should take place before the estate should vest in the ultimate de
visee. This is the reason assigned in the following cases, (in which 

the testator had provided that if the first devisee should die under 

age or without issue, on a limited contingency, then the estate should 

go over,) why the word "or" was construed to mean "and." It 
was from respect to the general presumed intentions of the testator, 
and in order that those intentions should not be defeated. Price v. 
Hunt, Pollexfen, 645; Barker v. Surtecs, 2 Strange, 117 5 ; Fram
ingham v. Brand, 1 Wils. 143; Fairfield v. Morgan, 5 Bos. 8(
Pul. 30; Wilkins v. Kernys, 9 East, 366; Eastman v. Barker, 1 

Taunt. 174; Jackson v. Blanshan, 6 Johns. 54; .Jl.nderson v. 
Jackson, 16 Johns. 382; Ray v. Euslin, 2 Mass. 554. .J1. fortiori, 
in the present case, where the conditions or events are expressed 
conjunctively by the word "and," a strict compliance with them 
cannot be dispensed with by the court. 

The next question is whether the demandant is entitled to recover 

one thirty fifth part of the estate, as orie of the heirs at law of his 
grandfather, the testator. This also depends on the nature, terms 
and construction of the devise under consideration. Though these 
qualifying terms are so worded as at first to appear to constitute two 
conditions, yet there is only one with two branches. The case in 

simple language amounts to this. .The testator says "I devise my 

homestead farm to my son Samuel, his heirs and assigns forever ; 

but if he should die under the age of twenty one years and without 
issue, in the life time of my son Ebenezer, then the estate shall vest 

in him and his heirs." But even if the devise be considered as 
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qualified by two contingencies ; one in respect to Samuel and the 

other in respect to Ebenezer; still we apprehend the legal result 
must be the same, or else the evident intentions of the testator must 
be disregarded. We have just stated the reason given in the above 
cited cases, for substituting the word "and" for the word "or," 
where the contingencies on which the devise over is to take effect 
are expressed disjunctively; namely, that if they were construed in 

that manner, the case wight often happen that the first devisee might 
marry and die under age, leaving issue; the devise over would then 
take effect and the issue be thus disinherited ; an event, which the 
testator, surely, could never have intended. Now, to prevent such 
an undesigned and unwelcome consequence, and to render the law 

consistent with itself, the word "and" in the sentence immediately 
following the devise to Samuel, should be construed "or" ; for if 
not so construed, then also if Samuel had died under age, leaving 
issue, they could have derived no benefit from the devise to their 

father, although the devise over never did or could take effect ; and 
thus the whole devise would be completely frustrated. The same 

reason operates with equal force in both cases, and the same rule 
of construction, we apprehend, ought to operate in both. In Price 
v. Hunt, it was decided that "or" is to be taken for "·and"; and 
•"and" is to be taken for "or," as may best comport with the in
tent and meaning of the devise or grant. 

It is a well settled principle that the condition on which the es~ 
tate thus devised to Samuel was to be defeated, was a condition sub
sequent; and of course, on the death of the testator, the estate was 
immediately vested in Samuel. Barker v. Surtees, before cited; 
Doe v. Underdown, Willes, 493 ; Lippett v. Hopkins, I Gal. 454. 

But it never was so defeated, because the specified events never took 
place; and therefore Samuel's fee simple conditional was never di

vested, but on his arrival at the age of twenty one years was chang
ed from a conditional or determinable estate into an absolute estate 
in fee simple. The following cases will shew this t9 be the legal 
result. In the before cited case of Price v. Hunt, the devise was 

to the son in fee, with a devise over on the contingency of his dy
ing before the age of twenty one years, or without lawful issue, 

28 
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The son arrived at full age, but died without issue, and the second 

devisee claimed the estate and brought his action against the heir at 
law of the son. The decision was iu favor of the defendant. The 
same point was decided in the same way in the House of Lords in 

the before mentioned case of Fairfield v. Morgan ; which was an 

action brought by the dcvisee over against the grantee of the first 

devisee. It may be said that these cases and some of the others like 
them, do not go to establish the title absolutely in the first devisee, 
but merely to decide that the de\·ise over never took effect, and of 

course that the actions could not be maintair1ed; as the dernandan.:s 

could only recover on the strength of their own title, and not on the 

weakness of that of the tenants. But admitting this to be so, there 

are at least three cases where the question of title was so presented 

that judgment could not have been rendered in favor of the deman

dants in two of them, and for the defendant in the other, except on 

the ground of the absolute title of the first derisee. The first of 
these is Eastman v. Baker, I Taunt. 174, in which the plaintiff's 

lessor claimed the premises under Jane Boatfill, to whom the es
tate was devised u pcm a contingency similar to that in the present 
case, against Baker, who claimed the same under a title deriv_ed 
from the devise over, which devise never took effect. The court 
decided in favor of the demandant, and established his title. The 
second is the before cited case of Ray v. Euslin. This was an ac
tion of dower, and the question in tho cause was whether the de

mandant's husband was seised in fee of the premises during the mar

riage. It ~ppeared that he held the estate by certain mesne con

veyances from Deborah King, the first devisee ; and the defendant 
claimed to hold them under the will as heir in tail. The court de

cided that an estate tail was not created by the will, but an execu
tory devise ; and as the devise over never took effect, the sale by 
Deborah King, the first devisee, passed the fee, which was after

wards vested in the husband ; his seisin was thus proved, and the 
plaintiff recovered. 

The third case is that of Jackson v. Blanshan, before cited, in 

which Kent C. J. examined most of the English decisions relating 
to the subject. In that case 1.he testator had six children, and de-
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vised his e~tate to them in fee adding, " but if any one or more of 
my abovenamed children should die before they arrive to full age, 

or without lawful issue, that then his, her or their part or share of 

my estate shall devolve upon and be equally divided among the rest 
of my surviving children and their heirs_ and assigns forever." Four 
of the children died at full age, in the life time of Jlfatthew and 

Brachie, (the other two,) each leaving issue. Matthew died after 

the age of twenty one years without lawful issue. Brachie and her 
husband were the lessors of the plaintiff; and the defendant held 

under a person to whom Matthew had mortgaged it some years be
fore his death. The question reserved was whether the lessors had 

any and what interest in the premises devised to Matthew in the 
will. The Chief Justice says, "Jlfatthew, one of the sons, died, 

without lawful issue, after he was of full age, and after he had part
ed with the estate by a title, under which the defendant now holds, 

leaving Brachie one of the lessors, as the only surviving child of the 
testator. It is settled that the devise to Matthew became absolute, 
as soon as he arrived at the age of twenty one, though he had no 

lawful issue ; and the devise over did not take effect." In that case 
the plaintifPs lessor was an heir at law of the testator; and il lie had 
been considered as having died intestate as to Matthew's part, then 
the plaintiff would have been entitled to recover. Yet the court de
cided that there was no intestacy as to any of the property; but that 
the defendant, who claimed the estate under Matthew, had an inde
feasable title against the devisee over and the heir at law of the tes
tator. In principle that case is not distinguishable from the one at 
bar ; and there is scarcely any difference in the facts. In, both, the 

first devise, after one of the specified contingencies had taken place, 

conveyed the estate in fee ; in that, the grantee was decided to have 

the perfect and absolute title; and in the present case, the tenant 

who is the grantee of Samuel Sayward, the first devisee, for the 

same reason has acquired a good and absolute title to the premises 

demanded. 

We might have multiplied authorities in support of our decision, on 

the several questions presented by the facts of the case ; but we 
preferred the selection of the most important and leading cases, 
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deeming them amply sufficient for the purpose. Any thing beyond 
this would have appeared more like parade than utility. 

There must be judgment for the dPJendant. 

ALLEN vs. LITTLEFIELD. 

A" settler," within the description given in the resolve of Ji84, received from 

the Commonwealth a deed of a hundred acres of land, dpscribed as being the 
land on which he lived, but further described by metes and bounds which ex
cluded a large portion of his actual possession.-It was held that the general 

language of the deed cnuld not control the particular description, so as to in-, 
elude the whole of his possession; notwithstanding the declared intent of the 
legislature to quiet the settlers in their possessions. 

The resolve of Massachm.etts passed lcb. 18, 182D, authorizing its land agent to 
sell s11cll small goreB and tracts in Maine a,, might from time to time come to 
his knowledge, and evidently appear to belong to the Commonwealth, is suffi
ciently complied with if the agent knows of the general title of the Common
wealth to the tract sold, without having knowledge ofi}s particular location or 

quantity. 

Tms was a writ of entry on the demandant's own seisin, brought 
to recover possession of a small parcel of!and in Sanford. 

The premises were part of a larger tract formerly belonging to 
Massachusetts ; by a resolve of which Commonwealth, passed Feb. 
18, 1829, its land agent was authorized "to sell and convey, by 
deeds of quitclaim, all such small tracts or gores of land in the State 

of l\Iaine, from time to time, as shall come to his knowledge, for 
the benefit of the two States of Massachusetts and Maine ; provi
ded it appears evident the same are owned by said States." And 
by a resolve of Maine passed Jliarch 3, 1829, the land agent of this 
State was authorized to join in conveyances with the agent of Mas
sachusetts. On the 6th day of July, 1829, the two agents by deed 
conveyed to the demandant " a!J the right, title, interest and estate, 
he it what it may, which the said State and Commonwealth have in 

and to a certain tract or tracts of land i~ said town of Sanford, sai_d 
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to contain about 12 acres, be tbe same more or less-without any 
recourse to either for any defect of title, or deficiency in quantity 
whatever." 

The tenant proved that during the war of the revolution one Jed

ediah Low entered as a " settler" into a tract of land including the 
demanded premises, surrounding it by what was termed a " posses
sion-fence," not sufficient to restrain cattle ; and built a house upon 
it, in which he dwelt. In January, 1785, he received a deed from 
from the agents of Massachusetts, conveying to him " a tract ofland 
in Sanford described as " one hundred acres of land, be the same 

more or less, lying and being in said county of York, where he now 
lives, bounded," &c.-proceeding to a more particular description 
by metes and bounds, by which the demanded premises were not 
included. Low conveyed his land, by the same description, in 

June, 1785, to another person; who in 1792, sold it in the same 
manner to the tenant. Soon after his purchase, the tenant caused 
the land to be surveyed according to Low's possession and claim; 
and ever since continued to claim accordingly; but suffered Low's 
old fence to decay, and every vestige of it to be effaced, without 

renewal. 
It appeared that about the same time when the deed was given 

to Low, the agents of Massachusetts gave deeds to one or two other 
settlers on the same tract, conveying lots of a hundred acres ; and 
that these lots, and that of the tenant, when laid out by the descrip
tions in their deeds, would interfere largely with each other ; but 
that the settlers had so adjusted their actual possessions as not to 
interfere, by extending them into the adjoining land. 

On the part of the tenant it was contended that the deed from the 
Commonwealth to Low ought to be so construed as to pass to him 

the title to all the land he then claimed as above mentioned, although 
not included by the metes and bounds stated in the deed. It was 

also insisted that unless the demandant proved that the demanded 

premises had come to the knowledge of the land agent of Massa

chusetts, and had been made evidently to appear to him to be own

ed by the two States before he joined in the deed conveymg the 
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same,"he was not authorised to convey, and nothing passed by that 

deed. 
But Parris J. before whom the cause was tried, instructed the 

jury that Low could take by his deed no more land than was in

cluded by the particular metes and bounds therein given ; and that 
title passed to the demandant by the deed to him, though the land 

agent had no knowledge, either before or at its execution, that the 

Commonwealth owned the particular tract demanded. 

In the course of the trial the tenant offered the deposition of George 

W. Coffin, Esq. the land agent of Massachusetts, to prove that he 

had no such knowledge at that time ; to the admission of which the 

demandant objected ; but the objection was overruled. He testifi
ed that he believed the Commonwealth owned some land in San

ford, which he intended to convey ; but that he thought it was dif
ferently located. 

The jury returned a verdict for the demand ant; and under par-_ 
ticular instructions upon the point they found that l\Ir. Coffin, at the 
time he executed the deed, did not know that Massachusetts owned 
the particular parcel of land i,1 controversy. And the verdict was 
taken subject to the opinion of the Court upon the question whether 
the demandant was entitled to recover. 

E. Shepley, for the tenant, argued that it could never have been 

the intention of the Commonwealth to grant the same land tu dif
ferent persons ; nor ('.O create conflicting titles ; but that its object 
evidently was to quiet the settlers in their several possessions, by 
deeds which should have that effect. Such was well known to be 

the general policy of the government. And to give it proper effect 

the deed to Low should be so construed as to include his posses
sion, as part of the "hundred acres where he lived ;" rejecting the 

parts of the description inconsistent with it. Worthington v. Ilyl
yer, 4 Mass. 196; 2 Wheat. 321. 

The agent of Massachusetts, he insisted, had no right to convey, 
but upon two conditions, both precedent in their nature ;-viz. first, 
that the particular tract should come to his knowledge ; without 
which he might be imposed upon in the price; and secondly, that 

it should evidently appear that the Commonwealth owned the land ; 
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without which, embarrassments might be created by improper or un

necessary conveyances. Banorgee v. Hovey, 5 Mass. 11 ; 15 

Johns. I ; Stanwood v. Pierce, 7 Mass. 460; .11.lbee v. Ward, 8 

Mass. 84; United States v. Hayward, 2 Gal. 485; Tappan v. 

United States, ib. 393; United States v. Lyman, ib. 504. 

To the admissibility of Coffin's deposition, he cited Fowle v. 
Bigelow, IO Mass. 384; Leland v. Stone, ib. 459; Emery v. 
Chase, 5 Greenl. 232. 

J. Holmes and D. Goodenow, for the demandant. 

WESTON J. delivered the opinion of the Court at the ensuing 

May term in Cumberland. 

Whatever may have been Low's possession, under whom th·e ten

ant claims, through certain mesne conveyances, the deed he receiv

ed from the agents of the Commonwealth of J\Iassachusets, did not 

include the demanded premises. Had the transactions, which took 

place between them, related to the case of a proprietor other than 

the Commonwealth, Low's title to land commencing by disseisin 

not included in his deed, ought to be regarded as waived and aban
doned. But no such claim could ever have affected the title of the 

Commonwealth. The general object of the legislature, indicated 
by the resolves upon which the tenant relies, was to quiet the set
tlers in their possessions ; and it is insisted that the particular descrip
tion in Low' s deed, ought to yield to this general intent. If the 

particular description conflicted with the general intent expressed in 
the deed ; as for instance if Low had lived upon a different lot from 

that described ; there might be something to sustain this argument. 
His deed conveyed to him one hundred acres of land where he then 
lived, described by lines clear, definite, and without ambiguity ; and 

he lived upon the lot so described. How it happened that these 

lines varied from his actual possession does not appear ; but his ac

ceptance of the deed shows that it was satisfactory to him at the 
time ; and indeed he had great reason to be satisfied with the boun
ty of the governmer;•, extended to him not as a matter of right, but 

of favor. If the com.nittee of the Commonwealth subsequently made 
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other grants conflicting with his, it could have no effect either to im
pair, enlarge, or vary the limits of his grant, which were distinctly 
and clearly expressed. 

Without determining how far it was competent for the land agent 
of Massachusetts to testify what land he intended to convey to the 

demandant, we are of opinion that facts enough appear to sustain his 
authority, and that of the land agent of Maine. It came to their 

knowledge, and was evident to them, that the two States owned a . 
small tract or gore of land in Sanford. And what appeared evi

dent to them, has proved to be true in fact. This presents a case 
falling within the terms of the resolves upon which they acted, wheth

er they were advised or not as to the actual location, or even if they 

believed it located in a different part of the town. They were in
duced to believe that the two States owned a small tract somewhere 
in that town, and they conveyed by terms, which would carry the 
land, wherever it might be found. 

Judgment on the verdict. 
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FROST vs. BUTLER, 

·An estate w:ts granted upon condition that the g!antor should be permitted to oc
cupy part of the premises, and that the grantee should cultivate the land in n 

husbandiike manner, and render to the grantor half the produce; provide him 
with fuel; and pay him certain sums of money. And they both occupied the 

land accordingly. The money being unpaid, the grantor notified the grantee 

that the condition was broken, and ordered him to quit the premises. But af
terwards he received his proportion of the produce actually raised, though the 
farm was badly managed. The grantee then sold the land, subject to the con
dition. 

Hereupon it was held, that here was a sufficient entry for condition broken :

That the acceptance of the produce was no waiver of the breach in the non-pay
ment of the money :-

And •that this forfeitnre was not within the provisions of Stat. 1821, ch. 50, sec. 2, 
the land not having been granted by way of pledge, by the party seeking relief. 

Whether the case of such tenant is within the equity powers vested in this court 
by Stat. 1830, ch. 462 :-qurerc. 

Tms was a writ of entry brought by Elliot Frost, upon his own 
seisin. At the trial before Parris J. the original title of the de
mandant, and ouster by the tenant were admitted. It appeared that 
in 1827, the demandant conveyed the premises to William Frost, 
to hold to him, his heirs and assigns, upon these conditions express

ed in the ileed ;-that he should pay to the grantor certain sums of 
money at divers times, according to the tenor of certain promissory 
notes then given ; that he should cultivate the premises in a good 
and husbandlike manner during the life of the grantor, and deliver to 

him annually one half of the produce ; that he should permit the 
grantor to occupy certain parts of the mansion house ; should pro
vide him at all times with suitable fuel, ready cut, at the door ; and 

should take care of his neat stock, &c. ; and concluding that if the 

grantee his heirs, executors or administrators, should fail to perform 
any of the conditions in the deed, it should be void, and the estate 
revert to the grantor in as ample a manner as if the o.c:ed had never 
been made. On the 5th day of December 1829, William Frost 
conveyed the premises to the tenant, subject to the conditions con-

29 
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tained in the deed to himself, which he covenanted that ,he had per

formed, up to that time ; the tenant engaging to save him harmle56 
from the notes he had given for the monies due to the demandant, 

which remained unpaid. 
The demandant insisted that by this conveyance to the tenant, 

the estate was forfeited, the services which TVilliam Frost, the origi

nal grantee, was bound, by the terms of the grant, to perform, being 

wholly of a personal character. But this point the judge overruled. 

It was proved or admitted that the <lemandant had received his 

proportion of the annual produce of the farm ; and the principal 
questions of fact raised in the trial were upon the performance of 
the condition to manage and cultivate the farm in a good and hus

bandlike manner, and to provide suitable fuel; upon which ques-

• tions much testimony was given on both sides. 
The tenant contended that though in these respects there had not 

been a perfect performance on his part, yet the demandant having 

received bis share of the produce actually raised on the farm, and 

consumed the fuel actually provided, and received the benefit of the 
services actually rendered ; this amounted to a waiver of the for

feiture; leaving to him only his remedy for damages, upon the con
tract. 

On the part of the dernandant it was proved that in June, 1828, 

he· demanded of William Frost payment of the first note mentioned 
in the deed, which was then due; who replied that he could not 
pay it; whereupon the demand ant told him that he had broken the 
condition, and that he did not wish him to stay any longer. In 
.flpril 1829, the damandant again requested payment of the same 

note ; whereupon William Frost produced sundry demands which 
he had taken up against the demandant, offering them in payment 
of the note ; but the dernandant refused. to accept them ; saying that 

. he liad broken the condition, and ordering him to quit the farm. 

During all this time both parties dwelt on the premises. On the 

19th day of December 1829, payment of the second note was ten
dered and refused. It did not appear that the demandant ever made 

any other entry for condition broken, than as above stated ; but he 
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continued to reside on the premises, from the date of the first con

veyance to the time of commencing the present suit. 

The jury found for the demandant; and it was admitted that the 

finding was upon the ground that the farm was not managed, nor the 

fuel provide<l, in the manner specified in the deed; and it was also 

admitted that there was no finding by the jury in relation to the pay

ment of the first note. 

And upon the facts above stated, it was agreed by the parties that 

if, in the opinion of the court, the demandant ought not to retain the 

verdict, it should be set aside. 

J. iy E. Shepley argued for the tenant. 1. Taking the whole 

deed together, it is manifest that a forfeiture of the estate by person

al nonperformance, by the grantee, of any of the conditions, was 

not intended. Many of the services no one man could ever per

form; all of them might remain to be performed after the death of 

the grantee ; and provision is made for this contingency by the in
troduction of his heirs, executors and administrators, at the close of 

the condition. Now the feoffee of the grantee may always perform 

a condition, to save his estate, though the grantee alone is named in 
the deed. Litt. sec. 336, 337; Co. Litt. 207, b.; Church v. 
Brown, 15 Ves. 263; Cruise's Dig. tit. 13, ch. 1, sec. 24. 

2. As the jury have found nothing against the tenant respecting 
the nonpayment of the money, there is no evidence of any breach of 
this condition. And as to the other conditions, there has been no 

entry for any breach of these, nor any evidence of an intent to claim 

on this account. 
3. If there has been a forfeiture, it has been waived by subse

quent acceptance of performance by the grantee. If the grantor in

tended to insist on a forfeiture, he should no longer have recogniz

ed the relation which had subsisted between them ; and having re

ceived the benefit of the grantee's labors under the· deed, he cannot 

now repudiate that relation ; bnt must resort to the covenants, for 

such they are, in the deed itself, for recompense in damages. Co. 
Litt. 211, b.; Goodright v. Davids, Cowp. 803; 2 Com. Dig. 
Condition P.; Flvdyer v. Cochran, 12 Ves. 27; 1 Mad. Chan. 
310; Fleming v. Gilbert, 3 Johns. 528; 2 Com. Dig. Covenant 
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.fl. 2; Goodwin v. Gilbert, 9 Mass. 510; .!ltto. Gen. v. Christ's, 
Hospital, 3 Bro. Ch. Ca. 165. 

4. But if there has been a forfeiture, and no waiver, the tenant 
is entitled to a hearing in equity, under Stat. 1821, ch. 50, sec. 2. 
For this is a case of " forfeiture annexed to articles of agreement in 
a specialty," within the words of the statute ; or it may be deemed 

within the just construction of the next following sentence in the act, 

by supplying the word "or" after the word " condition," or by in
serting a comma after the word " estate " in the same line. 

Otherwise, proceedings here should be stayed, till relief can be 

sought in equity, Stetson v. Dunlap ~ al. C. C. U. S. Maine, 
1825, Mss.; Cruise's Dig .. tit. 13, sec. 32, 33; 2 Com. Dig .. 
Chancery, 2 Q. 3, 9; Wadman v. Colcroft, IO Ves. 67; Saun
ders v. Pope, 12 Ves. 282; Davis v. West, ib. 475; Hill v. Bar
clay, 16 Ves. 402; 18 Ves. 56, S. C.; Skinner v. White, 17 

Johns. 357. 

J. Holmes and D. Goodenow, for the demandant. 

The opinion of the Court was read at the ensuing September term, 
as drawn up hy 

WES TON J. The original seisin of the demandant and an ou;ter 
by the the tenant being admitted, the demandant is entitled to judg
ment; unless the tenant has made out a sufficient title on his part. 
He relies upon the deed made by the demandant to William Frost, 
and by William Frost to himself. The former undoubtedly passed 
the land ; but upon certain conditions, upon the non-performance 

of which the deed was to be void. From the report of the judge, 

it very distinctly appears, that the grantor demanded of the grantee 

payment of the first note mentioned in the condition of the deed, and 
that the grantor did not make payment according to the condition. 
In regard to this fact, which is reported to have been proved, there 
does not appear to be any opposing or conflicting testimony. It 
further appears that the jury found for the demandant upon other 
breaches, and that this fact was not settled or established by their 
verdict. The question submitted to the court is, whether, upon the 
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facts, the demandant is entitled to retain his verdict. The failure 
of the grantee to pay the first note mentioned in the condition, is 
one of the facts which must necessarily be considered by the court. 
It further appears that the grantee did not manage, till, cultivate, 
and improve the farm in an husbandlike manner ; and did not pro
vide suitable fire wood for the grantor ; according to the conditions 

of his deed. 

Did the demandant, prior to the bringing of this action, enter for 
condition broken ? The case finds that from the date of the deed 

to the com~encement of the action, the demandant resided upon 

the premises. By the general principles of law, an estate of free

hold, which has once vested, cannot cease or be defeated by the 
nonperformance of conditions, unless upon entry for condition bro
ken. But to this rule there are some exceptions. One is, where 

the party entitled to the benefit of the condition is in actual posses
sion. Co. Li,tt. 218, a. But there being in this case a concurrent 
possession, it was doubtless incumbent upon the demandant to no
tify the grantee that he claimed to hold for condition broken ; and 

this it appears he did at two successive periods, the last time in 
.IJ.pril, 1829, requiring the grantee to quit the place. These noti
ces were both preceded by a demand of payment of the first note ; 
and it is insi3ted that the entry or claim to hold was for this breach 
only, which the jury have not found. The character of the entry 
must appear; that is, whether it be for condition broken, or for any 
other purpose ; but if a party enter for condition broken, he may 
doubtless verify his right so to do by proof of any prior breach, 

whether stated by him or not at the time of his entry. Besides, as 
has been before stated, we must regard this breach as a fact proved 
in the case. 

, It is however urged by the counsel for the tenant that the demand
ant has waived his entry for condition broken ; and that he has by 

his acts affirmed the continuance of the estate. Had he received 
the money which the grantee was to pay, there would certainly be 
ground for this position; for he could have no claim to the money, 
if he held the estate. This is not pretended ; but it does appear 

that prior to the action, the demandant declined to receive payment 
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of the second note, which was tendered to him. The ground of 

waiver relied upon is, that he continued to receive his proportion of 
the produce ; but this is what he was entitled to as owner of the 

farm, and is entirely consistent with his right to hold for condition 

broken. 
But if the demandant has established his legal title, the counsel 

for the tenant moves the court that a conditional judgment only be 
rendered in his favor. And he· founds this motion upon the second 

section of the act, for giving remedies in equity, Stat. 1821, ch. 50. 
First, upon the ground that this is a cause brought to recover a for

feiture, annexed to articles of agreement in a specialty. Or sec

ondly, for the forfeiture of real estate upon condition. As to the 

first ground, it is not supported in point of fact. This is not an ac

tion to recover a forfeiture annexed to any articles of agreement, 

but a writ of entry to recover seisin and possession of real estate ; 

so that it is not brought within the language of that branch of the 
statute. Nor does it appear to us to present a case within its inten
tion or meaning. In the connexion in which it stands, it is mani
festly limited to personal actions; for where the forfeiture claimed 

is of real estate, it is provided for in a distinct clause. Our next in
quiry is, whether that clause reaches this case. It is in these words : 
" or for forfeiture of real estate upon condition, by deed of mort
gage, or bargain and sale with defeasance." It has been ingenious
ly contended by the counsel for the tenant, that if the word " or" is 

supplied after the word condition, or a comma after estate, the pro
visions of the section, upon a just construction, would extend to all 

estates, which may be forfeited or defeated by the nonperformance 

of conditions. This position may be true ; but we have no author
ity for the emendation. Upon comparing this section with the cor

responding one in the laws of l\Iassachusetts, from which it was de
rived, a slight alteration in the punctuation may be perceived, but 
none which varies the sense, or requires a different construction. 
All estates upon condition do not fall within the range of the reme
dies in equity given by the statute ; but such only as arise from 
deeds of mortgage, or of bargain and sale with defeasance. These 

are conveyances by way of pledge, to secure collaterally the pay-
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ment of money, or the performance of some other duty or obligation 

on the part of the grantor. He from whom the estate moves is to 
be restored to it, upon the performance of conditions. In the case 

before us the grantee pledged no estate of his, but the grantor con
veyed his estate to the grantee to be held by him, if he fulfilled 

certain conditions ; if he did not, the deed was to be void and the es

tate to be resumed by the grantor. The deed under consiJeration 

therefore not being a deed of mortgage, or of bargain and sale with 
defeasance, the motion of the tenant that a conditional judgment 
only be rendered, must be overruled. 

The counsel for the tenant lastly moves, if the court should be 

against him upon the other points taken, that the court would stay 

proceedings, that the tenant may bring a bill in equity to be relieved 
from the conditions of the deed, upon the payment of a reasonable 

compensation. If the tenant has a fair claim for such relief, and 
the court in the exercise of its equity jurisdiction, could and would .,. 

grant it, the motion ought to prevail. The authorities cited for the 
tenant do sustain the position, that a court of chancery has often in- ti 

terposed to relieve against forfeitures and penalties arising from the 
breach of conditions, whm·ever a due compensation and indemnity 

can be made. And this relief has latterly been extended even to 

conditions precedent, There is much reason to contend that the 
case before us is one, where an adequate compensation in damages 
might be allowed. But the equity powers of this court, although 
much extended, are still not general, but limited. In addition to 
those given in the second section of the statute before commented 
upon, this court has chancery jurisdiction in all cases of contract in 
writing, where a party claims the specific performance of the same, 

and in all cases of fraud, trust, accident or mistake, where there is 

not a plain, adequate, and sufficient remedy at common law. But 

the tenant does not claim the ·specific performance of a contract in 

writing, or the execution of a trust; nor does he aver that he has 

been circumvented by fraud, or that he has suffered, or is in danger 

of suffering, from accident or mistake. 
These are our present impressions and they are sufficient to in

duce us to overrule the motion. It is to be understood however 



232 YORK. 

Holmes v. Fernald. 

that we do not give a definitive opinion upon this point, but reserve 

it for future consideration if the counsel for the tenant should think 
proper to bring a bill in equity. 

Judgment on the verdict. 

HoLl\tEfi 1,s. FERNALD, 

ln real actions, no lien can be created by attachment of property. 

Tms was a writ of entry, in which both parties claimed title un~ 
der the extent of their several executions against William Linscott, 
made on the same day, and duly registered and returned. The land 
was attached in each of their original actions against Linscott; of 
which the tenant's was the prior attachment, but his action was a 

If writ of entry; and the demandant's was an action of assumpsit. 
The only question, therefore, was whether property was liable to at
tachment in a real action. 

J. Holmes, pro se, contended that it was not; because the statutes 
created this lien only for the security of the debt to be recovered, 
and incidentally for the costs; and cited Stat. 1821 1 · ch. 60, sec, 
1 ; 5 Dane's .11.br. ch. 175, art. 8, sec. 3, 6. 

J. o/ E. Shepley, for the tenant, argued from the several statutory 
provisions that it was the intent of the legislature that the property 
of the defendant should be attached in all cases. They have givert 
the plaintiff the right to proceed either by capias or original sum

mons; and speak of the service of the " writ or summons " without 
discrimination. The provision introduced in the case of executors 
and administrators, by our Stat. 1821, ch. 52, that process against 
them should run only against the goods and estate of the deceased 
in their hands, proceeds wholly on the assumption that property is 
attachable by an original summons, since they could be sued in no 
other mode. Cook v. Gibbs, 3 Mass. 197. In all real actions the 

practice has been to proceed by capias, attachment, or original sum-
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mons, at the demandant's election. Stearns on real actions, 92, 

94, 200. And our habere facias, provides for the satisfaction of 

tlamages and costs out of the tenant's estate. Stat. 1821, ch. 63, 
sec. 2. 

But if the provisions of the statutes are to receive the strict con
struction contended for, then no lien is created for the security of 
costs; and therefore the demandant must fail, his extent including 

both debt and costs. 

The opinion of the Court was read at the ensuing September term, 
as drawn up by 

MELLEN C. J. In this case it appears that both parties extend
ed their executions on the demanded premises on the same day and 
within thirty days after judgment; and the proceedings were sea

·sonably recorded. Both parties had also caused the premises to 
be attached on the mesne process. The demandant's original ac

tion was assumpsit, and the tenant's original action against the same 
person was entry on disseisin ; and the only question in the pres

ent action is whether any legal lien on the land was created by that 
attachment and the officer's return of it. If there was, then the 
tenant is entitled to judgment ; if not, then the levy of the demand
ant vested the title in him from the day on which his attachment was 
made, and it is thus the paramount title. 

By the colonial statute of October, 1650, it was ordered that 
~, henceforth all goods attached upon any action, shall not be re
leased upon the appearance of the party or judgment, but shall stand 

engaged until the judgment, or the execution granted upon the said 
judgment be discharged." By the colonial statute of May, 1659, 
it is provided " that henceforth in all civil procedings, except where 
the defendant is a stranger, where execution is not taken out and 
executed within one month after that judgment is granted, all such 
attachments, whether on persons or estates, with sureties, shall be 
released and void in law." By the provincial statute of IS Will. S, 
it was enacted in these words: "Nor shall any goods or other es
tate, attached to respond the judgment that shall be recovered on 

suit brought, be released or discharged from such arrest until the 
30 
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expiration of thirty days next after rendering of judgment for the 
plaintiff in such suit." In the several provisions above quoted there 

appears to be no d stinction as to the nature of the action in which 

the attachment created and continued a lien on the property special

ly attached ; and frtese provisions, or at least the principle they 
had established, continued as the law on the subject until the year 
1784, when there was a general revision of ancie_nt statutes. The 
provision in the act of l\lassachusetts as to the attachment of prop
erty on mesne process in civil actions is in these words : " Be it 

enacted, &c. that all goods and estate attached upon mesne process 

for the security of the debt or damages sued for, shall be held for 
the space of thirty days after final judgment to be taken in execu

tion." The first section of ch. 60, of our revised statutes, contains 

a provision in precisely the same language ; and in terms does not 
extend to any but personal actions ; because, in such actions only, 

are debt or damages recovered. This is an evident limitation im
posed upon the generality of the language employed i~ the colonial 
and provincial statutes relating to the same subject ; and why does 

not this indicate the intention of the legislature of Massachusetts, and 

that of this State, to have been, that no special attachment of goods 
or estate was proper in a real action, and that in such cases no lien 
should be created by any such attachment ? There is no other stat
ute touching the subject by which in a real action a lien can be cre

ated in the above mode. There is a total absence of all other 

legislation on the point. This single fact would seem to settle the 
question at once, a:, the lien of an attachment is unknown to the com

mon law. But though an original summons is the proper and usual 
process in the institution of real actions, still, it is said that practice 

in Massachusetts, at least, has sanctioned the correctness of making 

special attachments in real actions for the purpose of securing costs 

in case of a recovery; and that the opinion of Mr. Stearns to that 
effect, in his valuable treatise on real actions, confirms the legality of 
the proceeding. He cites no decisions and refers to no authorities. 
No doubt, as he str:,tes, both modes of process have been adopted; 

and, probably, because the change of language, in the act of 1784, 
was not particularly regarded. Such might have been the origin of 
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the practice. But it is surely more safe and proper for a court to 
be regulated by the clear language of our own statute, than by a 
usage in Massachusetts which seems contrary to, or at least unwar
ranted by any law of that Commonwealth. It is further said that the 
form of an habere facias, as given in the 2d sec. of ch. 63, of our 
revised statutes, ccmmands the officer to satisfy the costs of suit out 
of the tenant's property ; true, because the demandant is the pre

vailing party ; but this has no connexion with the question present
ed in this case. It is true that ever since the year 1784, property 

specially attached in personal actions has been considered holden 
for thirty days for the satisfaction of the costs of suit as well as the 
debt or damages recovered; and it is believed that this opinion and 

practice are sanctioned by a fair construction of the language of our 
statute. Because a debt due or damages to which a. man may be 

entitled for an injury done him, cannot by law be secured and re
covered without incurring a bill of costs ; and the statute may be 
properly considered as giving him security not only for the obtain
ment of the end, but for the necessary expense in the employment 
of the appropriate means to obtain it. For in many cases the costs 
necessarily expended in obtaining the debt or damage sued for, ex
ceed such debt or damage. But this provision does not extend to 
real actions. This construction will not disturb the levy of any ex
ecution, where lands have been appraised and set off to satisfy costs 
as well as damage, where a special attachment was duly made on 
mesne process. The conclusion is, that in the opinion of a major
ity of the court, the demandant is entitled to 

Judgment for the premises demanded. 
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:FROST VS, SHAPLEIGH, 

In an action of replevin against a sheriff, for goods attached by him under a 
writ, which had never beei~ returned, the suit having been settled by the par
ties, it was held that he might prove the attachment by para!. 

IN replevin of certain cattle, the defendant, who was a deputy 

shtriff, pleaded property in a stranger ; and at the trial, before Par
ris J. he produced certain writs of attachment against the stranger, 
on which no returns had been made; and the return-days of which 
were long past ; and proved that after service of the writs, and be
fore the return-day, those suits had been settled by the parties. He 
then offered parol evidence to show that the cattle in question were 
attached by him by vtrtue of those writs, and that therefore he rep

resented bona fide creditors of the debtor, under whom the present 
plaintiff claimed the cattle by an alleged sale, which the defendant 
would impeach as fraudulent. This evidence was objected to, on 
the ground that the officer's return was the best evidence of the fact ; 
which it was his duty to have made ; and to the benefit of which all 

parties in interest were entitled. But the judge overruled the ob
jection; and reserved the point for the consideration of the court ; 
a verdict being return{)d for the defendant. 

And THE CouRT held that the evidence was properly admitted, 
the writs having never been returned, to become matter of record ; 
and that the officer:'s omission to make return was excused by the 
act of the parties in suppressing the suits. 

D. Goodenow, for the plaintiff. 

J. o/ E. Shepley, for the "defendant. 
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HAYES, Judge, fc. vs. SEAVER. 

Real estate devised, is not liable to contribute to the payment of legacies, on 11. 

deficiency of personal assets, unless specially charged. 

In an action against the surety in an executor's bond, he is not precluded, by a 

previous judgment against the executor in a suit by a legatee, from showing a 
deficiency of assets. 

Tms was an action of debt on a bond given in March, 1817, by 
Jacob M. Currier and others, as executors of the last will and tes
tament of Micajah Currier; the defendant being one of the sure
ties. The suit was brought for the benefit of Ruth Griffen, to whom 

the testator had bequeathed a legacy of a thousand dollars ; and it 
came before the court upon a case stated by the parties. 

It appeared that all the real estate of the testator was specifically 

devised, free of charge; and that the devisees had entered into pos
session. By the executors' account of administration, settled in 
1829, the whole personal estate was accounted for, being $11,331, 
84; and the executors were allowed the amount of their payments 
for debts and legacies, being $12,537,85; leaving a balance of 
$1206,01, due to them. All the debts and 'legacies of specific ar

ticles had been paid. The whole valae of all the legacies was 

$7600; and the amount paid was $6556,11; leaving $1043,89, 
unpaid ; which added to the amount due to the executors, left a de
ficiency of $2249,90, in the assets. 

The executors had paid Mrs. Griffen part of her legacy ; and at 
.11.pril term, 1828, she obtained judgment against them in this court, 
for the residue, with interest and costs; which judgment, in 1829, 

was revived by scire facias against the surviving executors, one of 

them having deceased. 
During the pendency of the present suit, the executors paid her a 

further sum ; which it was agreed was more than her rateable pro

portion of the personal estate, if the devisees were not bound to con
tribute to the deficiency ; otherwise, it was less. 

It was further agreed that the inventory was not returned within 
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three months, according to the condition of the bond ; being de
layed nearly five months after the issuing of the letters testamentary. 

Hereupon the parties submitted the cause to the decision of the 
court, upon the question whether the plaintiff was entitled to any 
judgment for the benefit of Mrs. Griffen ; and if so, whether the de
fendant was entitled to be heard in chancery. 

J. Holmes, for the plaintiff, contended that the defendant was not 
entitled to be heard in chancery, any farther than for an allowance 

of the sums actually paid. He is precluded, by the judgment against 

the executors, from denying the existence of assets ; it being ren

dered on default, and therefore equivalent to a judgment against 
them on a replication of assets to a plea of plene administravit. 
Shepley v. Farnsworth, 4 ."ftiass. 632; Heath v. Gay, 10 Mass. 
371 ; Paine v. Gill, 13 Mass. 36 5 ; Sturgis v. Reed, 2 Greenl. 
109; Ramsdell v. Creasy, IO Mass. 170; Brigden v. Cheever, 

ib. 460; Clark v. May, 11 Jliass. 233; Shepley's case, 8 Coke 
184; Richmond v . .IJ.llen, 7 Mass. 254; Earle v. Hinton, 2 Stra. 
732. 

And enough appears in this case to show gross negligence in the 
executors, they having suffered nearly twelve years to elapse before 
a final settlement of their accounts was made in the Probate office. 
Foster v . .IJ.bbot, 1 Mass. 234. 

E. Shepley and Burleigh, for the defendant, resisted the action 
on the ground that the real estate was not liable to contribution, be
ing specifically devised; 8 Pick. 478; 7 Ves. 399; 2 Bl. Com. 
512; Barton v. Cook, 5 Ves. 461; Roberts v. Pocock, 4 Ves. 
150 ; and that therefore the legatee had already received more than 

her proportion. The deficiency was not discovered till the settle
ment of the administration account ; which was after the original 
judgment against the executors, and therefore may be shown either 
in a scire facias, or an action on the bond. Colman v. Hall, 12 
Mass. 570; Ruggles v. Sherman, 14 Johns. 446; Platt v. Rob
bins, 1 Johns. Chan. 276; Foxcrojt v. Nevens, 4 Greenl. 72; 2 

Vern. 205; Walker v. Bradley, 3 Pick. 261. 
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PARRIS J. delivered the opinion of the Court. 

It is a familiar principle that specific legatees, although bound, 
under certain circumstances, to contribute towards the payment of 

debts, are not bound to contribute towards the payment of other le

gacies. The real estate, in this case, is all specifically devised, and 

not being charged with the payment of legacies, nor necessary for 
the payment of debts, it passeJ absolutely, by the will, to the de
visees, in,m,ediately on the death of the testator; and there being 

personal property sufficient for the payment of the debts, the execu

tor has no authority to sell it, or in any way disturb the devisees' 

possession under the will. 
But, it is contended that the defendant is now precluded from 

availing himself of his defence, inasmuch as a judgment has been 

rendered against the executors, his principals, for the full amount of 
the legacy, upon which judgment, one of the executors having de

ceased, a scire facias was issued against the surviving executors, and 
a judgment rendered there_on, also, for the whole legacy. As a gen
eral proposition, perhaps it may be admitted that if the executor 

neglect to plead nulla bona, or plene administravit, but suffer judg
ment to be rendered against him, he shall be bound by the judgment, 
and shall not afterwards be permitted, in avoidance of such judg

ment, to deny assets, although he might have done it under the 

proper plea. But to this general proposition there are exceptions. 
As in the case of insolvent estates; where the insolvency is estab
lished subsequent to the rendition of the judgment against the goods 
and estate of the deceased in the hands of the administrator; on scire 
facias suggesting waste and praying for execution against the ad

ministrator de bonis propriis, the insolvency may be shown in bar 

of the execution, notwithstanding the judgment. Colemay, v. Hall, 

12 Mass. 570. 

In this case, it may be true, as contended, that the executors 

themselves, having been defaulted in the original suit, would not now 

be permitted to deny assets. But we do not admit that a judgment 
thus rendered against the principal is equally binding upon the sure

ty, even if it had been rendered, either originally or on scire Jacias, . ... 
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de bonis propriis. Such, however, is not the case here. The 

original judgment was against the goods and estate of the intestate in 

the hands of the executors. At that time a deficiency of assets 

had not been ascertained. Upon the death of one of the executors 
scire facias was issued to revive the old judgment, not to obtain an 

execution de bonis propriis. The old judgment was revived against 

the goods and estate of the testator in the hands and possession of 
the defendant's principals. 

Although the surviving executors had knowledge previous to the 

judgment on the scire facias that there was not personal property 
sufficient to pay Mrs. Grijfen's legacy, and might have shown that 

fact in defence, yet their neglecting so to do, however it might pre
judice them, ought not to preclude the defendant, their surety, from 

showing it. He was not a party to any of the previous proceedin_gs, 

and consequently had no opportunity to show it. He is now, for the 

first time, a party in court; and claiming the rtght to prove that the 
plaintiff in interest has suffered nothing by any neglect of the execu
tors; that she has received fro111 the estate evEn more than she was 
by law entitled to ; it must be a severe principle that would preclude 
him from the opportunity of doing so. 

It is clear that the executors suffered a judgment to be rendered 
against them, which they might have successfully resisted ; and in-, 
asmuch as the defendant, their surety, was not a party, he ought 
not to be barred by that jrndgment thus negligently or collusively suf

fered by his principals, even were it de bonis propriis, but may now 
be permitted to avail himself of the same matter in his defence which 

they might have urged against the original suit or the scire facias. 
Foxcroft v. Nevens, 4 Greenl. 72; Dawes v. Shed, 15 Mass. 6; 
Gookin v. Sanborn, 3 N. Hamp. Rep. 491; Tarbell v. Whiting, 
5 New Hamp. Rep. 63. 

We are all of opinion that the real estate, having been specifically 
devised, is not holden to contribute to the payment of Mrs. Grif

fen's legacy; and that the defendant is not precluded, by reason of 

any of the previous proceedings appearing in the case, from showing 

that his principals have no assets wherewith to satisfy the legacy 
which this suit is brought to recover. 
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It is !l.ot against the policy or rules of the law, that an insolvent debtor should as~ 
sign all his pro]Jerty to secure ~ part of his creditors :-

Nor that the assignment should be by way of mortgage, with a stipulation that the 
mortgagor should retain possession of the property, changing that which is per

sonal by manufacturing and selling; and that such possession should continue 
for a length of time beyond the day when the money becomes due ;-provided 
such possession is not inconsistent with the security of the mortgagee; and there 

be not mingled in the contract any intention to delay or defraud other cre<litors, 
or to withhold the property from them beyond what may be necessary for the 
mortgagee's protection. 

•'The length of time for which such possession is to continue, may be so great as to 
afford evi<lence, per se, of fraudulent intent. 

-It is not essential to the validity ofa mortgage of personal property, that it should 
contain a schedule or particula~ enumeration and valuation of the goods; if it 
be made without fraud, and sufficiently indicate the goods intended to be mort
gaged. 

The delivery of the deed of transfer of a ship at sea, passes the title to the vendee, 
subject only to be defeated by his negligence in not taking possession of her 
within a reasonable time after her return to port. 

The negligence in that case must be such as to afford ground for the presumption 
of fraud. 

Should such vessel arrive at another port, notice of the sale, fonvardcd by the 
purchaser to the captain, would seem to be equivalent to taking possession. 

Tms was an action of trespass, against the sheriff, for taking and 
-carrying away the plaintiffs' schooner Factor, on the 6th day of 
May 1830; which the defendant justified under divers writs of at
tachment in actions of assumpsit, against the Saco Manufacturing 
·Company, served by .11.lbra Wadleigh, one of his deputies. 

In a case stated by the parties it was agreed that the schooner was 
·built in 1827, by Robert Rogers, who was general agent for the 
Saco Manufacturing Company, and for its use, with the funds of 

the company in his hands. The accounts of the building and em

ployment of the vessel were kept on the company's books, in the 

same manner as its other transactions, including her repairs and 
earnings, which latter were always,.received by the company. On 

31 
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the 20th day of June, 1827, when she was completed and ready for 
use, Rogers gave to the company a \vritten memorandum, stating 
that in consideration that the company had agreed to permit him to 
take to his own use the schooner built with its funds, he promised to 

pay the company therefor the amount of all bills and expenditures 

upon her, or to account for her earnings and convey her as the com
pany should direct, on demand. She was accordingly enrolled at 

the custom house, June 29, 1827, and furnished with regular doc
uments as the property of Rogers. 

On the 16th day of December, 1829, the company, being largely 
indebted to sundry banks and individuals, made an assignment and 
conveyance, in general terms, of all its effects and property whatso
ever, to the plaintiffs, by an indenture to which certain banks, being 
the principal creditors of the company, were parties of the third part, 
upon the following trust :-" That until default of or in the payment 
of the principal or interest" of the debts due to the specified credi
tors, " the trustees shall permit the said company to use, occupy and 
enjoy all the estate, real and personal, hereby conveyed and trans
ferred to them, and to take the rents and profits thereof, and to sell, 
dispose of, and apply to i'.s own use at its discretion, all the said 
personal estate, except the machinery, ( no part whereof shall be sold 
or disposed of by the said company without the consent of the trus
tees,) without molestation or hindrance, but only according to the 
usual course of the business of cotton and iron manufacture; unless 

the trustees shall be of opinion that the safety of the claims of the 
said parties of the third part requires them to enter upon and take 
actual possession of the said granted premises ; in which case " they 

" shall have the right, and it shall be their duty to take into their 
possession all the said estate, real and personal, and all personal es

tate which may hereafter be acquired or purchased by said company, 
and to make sale and dispose of the same in such way and manner 
as they shall be directed by said parties of the third part;" &c. " and 

they shall also collect all the debts and choses in action, and shall 
pay over and distribute the proceeds," &c. to the creditors; ac

counting for the surplus, if any, to the company. In the same in
denture it was further provided that the trustees should have free .. 
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access to the company's books, papers and manufactories, an9 re

ceive a full account and report from time to time of its proceedings; 
and that any neglect, obstruction or refusal herein, by the company 
or its officers should be a sufficient cause and justification to the trus

tees to sequester the property. It was further agreed that the cred

itors might use their own discretion respecting the collection of such 
of the assigned notes as were given to the company for shares in its 

capital stock, or for debts originally due to the corporation; and 
might also enforce payment against the indorsers or guarantors of 
the company's notes held by said creditors, unless such indorsers 

or guarantors who were to become parties of the fourth part, should 

thereby consent to continue responsible as before, till the trustees 
should have made a final dispos:tion of the property, but not exceed
ing the term of five years. It was also agreed that when tve trus
tees should deem it necessary to take actual possession of the pro

perty assigned, they should also have the right to take possession of 
all the notes, books, accounts, and all other property which the com
pany might have acquired subsequent to the assignment, and apply 
the proceeds thereof to the purposes of the assignment, first paying 
the debts created in the purchase or manufacture of the same. And 
the company stipulated to complete the machinery then in progress, 
and to keep the factories insured against fire, in such amount as the 
trustees should direct. But the indenture was upon condition that 
if the debts due to the creditors, parties of the third part, should be 
paid by the company in five years, the conveyance should be
come void, &c. This assignment was duly recorded in the county 
registry. 

On the 24th day of February, 1830, the trustees, under this con

veyance, entered and took possession of the property described there
in, situated in Boston and Saco; the factories having on the 21st of 

February been consumed by fire. And on the 25th day of the same 
month, Rogers, by a bill of sale of that date, conveyed the vessel to 

the plaintiffs; in whose name she was regularly enrolled at the cus

tom house, May 8, 1830. 
At the date of the indenture, the vessel was at sea, out Qf the 

limits of the United States, under the command of one Hill; who. 
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arrived with her at New York, being her first American port, in
March or .11.pril following. On the 24th day of .11.pril, as soon as 
intelligence of her arrival reached Saco, a letter was sent to the 

master by Rogers, informing him of the assignment, and directing 
him to deliver over to the trustees any property belonging to the 

company, in his hands. At the same time a letter with the same in
telligence was addressed to him by Jonathan King, one of the trus

tees, acting at Saco for the others, directing him, for any further ad

vice in regard to his future proceedings, to confer with the trustees 

at Boston ; some of whom might succeed in getting a freight for that 
city. The captain, however, having sailed under general discretion

ary orders for the employment of the vessel in freighting business, 

and being unable to obtain a freight for Boston, did not communi

cate with the trustees there, but sailed directly for Saco ; at which 
place she arrived in the evening of May 5, 1830. Early the next 

morning the captain met Mr. King, who stated to him that the ves
sel had been conveyed to the trustees, naming them, in whose be
half he acted ; directing him where to moor the vessel ; and inquir
ing if he would take a frieght to .New York. The captain went on 
board her again, and returned on shore; after which, about ten o'
clock in the forenoon, she was attached. Soon after the attachment, 
she was removed by the captain to the place directed by l\Ir. King; 
who, about half an hom· after the attachment, came on board, and 
asserted the title of the plaintiffs, saying she had been conveyed to 

them on the 24th day of February. Upon the change of her papers 
three days afterwards, King, Rogers and llill went on board, for 

the purpose of committing her to Rogers as master. Some of the 
debts, for which she was attached, accrued prior to the conveyance 
on the 16th day of December, 1829. 

J. ~ E. Shepley, for the plaintiffs, maintained the following posi
tions. 

I. The legal title to the vessel was in Rogers, and was conveyed 

by him to the plaintiffs ; notwithstanding any equitable claims of 
the corporation. For the legal title to a registered ship may well 
exist in one person, and the equitable in another. Weston v. Pen

niman, I Mason, 306 ; 2 Bl. Com. 337 ; 2 Fonbl. Eq. 14 7, 
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And the assent of the corporation, in the present case, may be pre

sumed in law, without a corporate vote. Prop'rs ef Canal bridge 

v. Gordon, 1 Pick. 297; United States bank v. Dadridge, 12 
Wheat. 68; Lincoln o/ Ken. bank v. Richardson, 1 Greenl. 81; 
Fryeburg canal v. Frye, 5 Greenl. 42 ; Kupfer v. S. Parish .11.u
gusta, 12 Mass. 185. Even its subsequent assent is binding. 
Episc. Char. Soc. v. Episc. Ch. in Dedham, 1 Pick. 372 ; Emer
son v. Prov. Hat Manuf. Co. 12 Mass. 237. It is questionable 

whether the legal title to a vessel at sea can be changed, without 
written evidence of the transfer. The Sisters, 5 Rob. 155; San 
Jose Indiana, 2 Gal. 284; Weston v. Penniman, 1 Mason, 317; 

Ohl v. Eagle Ins. Co. 4 Mason, 172. If therefore the legal title 

was in Rogers, it is wholly immaterial whether the plaintiffs took 
possession of the vessel before the attachment, or not. 

2. But if the vessel belonged in law to the company, she was 
conveyed to the plaintiffs by the indenture of Dec. 16, 1829 ; the 

language of that instrument being sufficiently broad for this purpose. 
Where a ship at sea is conveyed in mortgage, it is not necessary 
that the deed should recite her registry ; D' Wolf v. Harris, 4 Ma
son, 533 ; and no new registry need be entered at the custom house, 
till after her return. United States v. Willing, 4 Cranch, 48. 

Nor is it a good objection that by that conveyance the mortgagors 
were to retain possession of the mortgaged property, and did in fact 

retam it. Brooks v. Marbury, 11 Wheat. 78 ; Reed v. Jewett, 5 

Greenl. 96; Holbrook v. Baker, ib. 309; Haskell v. Greely, 3-

Greenl. 425. Nor, that it was made to secure future advances. 
Ward v. Sumner, 5 Pick. 59; Holbrook v. Baker, supra. The 
instrument, moreover, was good ls an assignment for collateral se

curity, vesting the title in the assignees, notwithstanding the stipula
tion that the assignees should not take possession except on a con
tingency, and that the company might sell the property, or substi

tute other property in its stead. Conard v . .11.tlantic Ins. Co. l 
Pet. 386 ; 4 .lVIason, 533; Haille v. Smith, 1 B. t P. 563. 

3. The title of the plaintiffs was not defeated or impaired by any 
neglect in taking possession. For possession, to all legal purposes, 
was taken in JVew York, by notice of their title to the master, to 
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which he submitted. It was again taken in Saco, before the attach
ment, by directions given to the master, with which he afterwards 

complied. But no such act was necessary ; for the sale of a ship 
at sea is good on the delivery of the deed of conveyance, unless de
feated by unreasonable neglect to take possession, after her return 
into port in the State to which she belongs. .Jltkinson v. Maling, 
2 D. iy E. 462; Bissell v. Hopkins, 3 Cowen, 166; Putnam v. 

Dutch, 8 .Mass. 287; Badlam v. Tucker, 1 Pick. 389; Gardiner 
v. Howland iy tr. 3 Pick. 602 ; Wheeler v. Sumner, 4 Mason, 183; 

D' Wolf v. Harris, ib. 533 ; Bholan v. Cleaveland, 5 .Mason, 17 4 ; 
Conard v . .Jltlantic Ins. Co. 1 Pet. 449; Dawes v. Cope, 4 Bin. 

258. 

Mason, for the defendant, in the first place examined the ques

tion whether the plaintiffs were entitled to hold the vessel by the in

denture of Dec. 16, 1829. And he contended that the conveyance 
was inconsistent in its nature, and felo de se. It is a grant of rights 
over property, with provision that the grantor shall still retain the 

absolute right for all purposes useful to himself; a provision incon
sistent with a sale, mortgage, or pawning; and creating a confusion 
of rights which the law cannot permit. It is in effect a barrier in
terposed between the company and the arm of the law; a writ of 
protection, covering their whole property ; leaving the company at 
liberty, for five years, to manage its vast capital, and to pay what 
debts it pleases ; but effectually shielding it from all legal coercion. 

But it is of the very essence of a sale or mortgage, that the ven
dee or mortgagee has a vested right not dependent on the will or 
act of the vendor or mortgagor. If the company retains the owner
ship for all its own purposes, it is owner for the purposes of its 
creditors. 

No imaginable case can operate more severely than the present 
on the general creditors ; all the property of the company being as
signed, without provision, in any event, for the excluded creditors. 

The surplus is to go only to the company. The trustees may pay 
after contracted debts, out of after acquired property ; but existing 

debts are not to be paid out of any property whatever. 
The assignment being of all the property of the company, 1s a 
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sufficient indication of its insolvency. And this being its situation, 
the attempt to continue its operations five years longer, to try its 
fortune in business at the risk of its present and future creditors, is 
an experiment not to be countenanced by the law. 

As a sale, the conveyance is clearly fraudulent and void, for want 
of nearly all the requisites of such a contract ; there being no in

ventory or estimate of the property ; the transaction being secret ; 

and not accompanied by possession. 

Nor can it be supported as a mortgage. It seems to be admitted, 
by all the authorities, that there can be no valid pawn without pos
session. In the most ancient case on this subject, Ryal v. Rolle, 1 
.11.tk. 164, such mortgage, without possession, was held equally frau
dulent and void, as in case of an absolute sale ; because equally 
dangerous to the public, and injurious to the rights of private credi
tors. Worseley v. Demattos, 1 Burr. 467. The true rule is stated 
in Sturdivant v. Ballard, 9 Johns. 337, as applicable both to mort

gages and sales ; that any agreement, in the deed or otherwise, that 
the vendor shall retain possession, makes the conveyance fraudulent 

and void ; unless special reasons, consistent with the policy of the 
law, be shown, and approved by the court. Cadogan v. Kennett, 
Cowp. 432; Estwick v. Caillaud, 5 D. <y E. 420; Machie v. 
Cairns, 5 Cowen, 547; 2 Kent's Com. 405-413. If the fact of 
the conveyance being a mortgage, lays a foundation for excusing 
the want of some of the requisites of an absolute sale ; yet it cannot 
be a safe general rule that possession need not attend a mortgage of 
personal property. No rule could be laid down, better adapted to 
protect fraudulent conveyances. If a merchant's stock can be se
cured from the reach of legal process solely by being mortgaged for 
a bona fide debt, no fraudulent absolute conveyance need ever be 
made. 

Without possession, these requisites must attend a valid mortgage 

of personal property. The property must be of a nature to contin

ue till condition broken, or during the term of credit, without mate
rial deterioration. It must not be of perishable property ; for oth
erwise, it would be no valuable security to the creditor, and 9nly a 
protection against the process of law. It must also be made as pub-
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lie and notorious as the case will admit. The mortgagor must re

tain no right to sell or dispose of it ; for this would necessarily de
stroy the existence of any security to the creditor. An exact in
ventory or description should be made, to show in certainty what 

property is conveyed. And the time allowed for the mortgagor to 

retain possession must not extend beyond the time of payment or 

performance ; nor should this period be so long as to protect or lock 
up the property an unreasonable time. But in the present case 
debts were due in thirty days ; and the mortgagors were to retain 

possession for five years ; unless the plaintiffs deemed it for the se

curity of the banks to take possession sooner ; that is, if other cred

itors should attach the property. These terms are unreasonabie 
and evidently tend to delay and defraud the other creditors. 

It may well be doubted whether all the property of an insolvent 

can in any case be mortgaged or assigned to secure a part of his 

debts ; leaving him in possession, for his own benefit ; or reserving 
to him any right in the property, or any surplus. The creditors un

provided for have the right to all the residue of the property. Yet 
here is a secret conveyance, of all the property of an insolvent, for 
the benefit of only a part of his creditors, locking up the property 

for an unreasonable time, and securing the surplus to the insolvent. 

Such a conveyance, no case, it is believed, can be found to sustain. 
Harris v Sumner, 2 Pick. 129; Widgery v. Haskell, 5 Mass. 
151; Burlingame v. Bell, 16 Mass. 324; Hills v. Elliot, 12 

Mass. 31; Hyslop v. Campbell, 14 Johns. 458; Riggs v. Mur
ray, 2 Johns. Chai,. 582; Mackie v. Cairns, 5 Cowen, 547; 5 

New Hamp. Rep. 122. 

But here is no proof that any debts were due to the banks for whose 

benefit this conveyance was made. Neither the recitals in the instru

ment, nor the schedules annexed, are any evidence of the fact. And 
without proof of the amount of the debts, and a schedule of the 

property, no comparison can be made to determine whether the 

value of the property conveyed is not excessive, and wholly dis
proportionate to the amount of debts intended to be protected. 

2. ,; If the property in the vessel did not pass to the plaintiffs by 
the indenture, neither did it pass by the bill of sale from Rogers. 
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It was built by the company, with its own money; the accounts were 
kept in its books ; and the compapy was well entitled to hold property 
of this description, at least against all strangers. If such an employ
ment of its capital was a violation of its charter, and so afforded 
ground for a prosecution in the nature of a quo warranto, this is an 

objection open to none but the State. 
The memorandum of June 20, 1827, did not pass the property to 

Rogers. For it was not an agreement made or ratified by the com
pany. And if it were, yet by its terms Rogers was not to become 
the owner without payment ; which he was no where bound to make; 
and never has made. If there was a contract, he took the other al

ternative, and accounted for the earnings; artd had the vessel been 

lost, the loss would not have been his, but the company's. 
But if the indenture is void, then Rogers had no authority to con

vey to the plaintiffs ; for no request of the company is shown, except 
by the indenture. It then is a conveyance by a trustee, without 
consideration, and without authority from the cestui que trust; to 
persons not ignorant of the trust. Such a conveyance, upon settled 
principles, is void. 

And whatever rights may have been acquired by the plaintiffs tm-
der the indenture, they should have taken possession before the 

rights of other creditors attached to the vessel. Such possession 
was contemplated by the indenture, and was indispensably necessa
ry to the perfection of their title; Bartlett v. Williams, I Pick. 
295; Mair v. Glennie, 4 Maule o/ Selw. 240. Here the letters 
to the master amounted to nothing ; he was not governed by them. 

His possession of the vessel was under the old owners, and not under 
the new. And the trustees were dilatory in taking possession. The 
arrival of the vessel was of sufficient notoriety in such a village as to 

have come to the knowledge of Mr. King the same night. He cer
tainly knew it at six the next morning ; yet he did nothing, tending 
to give notice to creditors and complete the sale, till five hours af
terwards ; and after the attachment. 

32 
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WESTON J. delivered the opinion of the Court at the ensuing May 
term, in Kennebec. 

The question presented for our consideration is, whether at the 
time of the alleged trespass, viz. on the sixth of A1Iay 1830, the plain
tiffs were or were not the owners of the schooner Factor. As evi
dence of title in them they rely, first, upon a bill of sale of the schoon
er, executed to them by Robert Rogers, on the twenty fifth of Feb
ruary, 1830; secondly, upon an indenture, dated December six
teenth, 1829, executed by the Saco Manufacturing Company, pur

porting to convey all the property of the said company to the plain
tiffs in trust. By the original enrolment of said ve.ssel, dated June 

twenty ninth, 1827, it appeared that she was built and owned by the 
said Rogers. It was proved by the defendant that Rogers built the 

vessel as agent for the Saco Manufacturing Company, out of their 
funds; and her accounts of earnings, repairs and disbursements, 
were kept in their books ; and it is insisted by the defendant that 
she was originally, and continued to be, up to the time of the attach
ment, their property. By a memorandum signed by Rogers, on 
the twentieth of June, 1827, an agreement on the part of the com
pany is recited, that she was to be his property, upon his pa) ing to 
them the amount of all her bills and expenditures ; otherwise he was 
to account to the company for her earnings, and to convey her on 
demand to whomsoever they might direct. It does not appear that 

he ever paid to the company her bills and expenditures, but it does 

appear that they received her earnings ; and his bill of sale to the 

plaintiffs, who claimed to be the assignees of the company, was pro
bably made in pursuance of his agreement before mentioned. Not
withstanding these facts however, it is contended by the plaintiffs 
that she was to be regarded as Rogers' property, they having ac
quiesced in the mith of ownership made by him, which, if untrue, op
erated a forfeiture of the vessel. And, secondly, if he held in trnst 

for the company, his conveyance would nevertheless bind them. 

The~e positions are controverted on the part of the defendant. 
Without deciding definitively upon this point, it may be useful to 
examine the plaintiffs' title, derived from the indenture ; for if this 
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is valid, although that derived from Rogers may be defective, by 
reason of the interest of the company, if they took a legal transfer 
from the company, prior to the attachment, this objection is re
moved. 

Upon inspecting tLe indenture, it is found broad enough in its terms 

to carry this property ; and unless void by reason of fraud, appar
ent on the face of the instrument, or as evidence of a contract against 
the policy of the law, it must have that effect. The counsel for the 
defendant urges many objections against the validity of the instru
ment, upon both these grounds. That it is a sweeping conveyance 
by the company of every species of their property, existing or to be 
acquired, to the plaintiffs in trust. That the company however 
were to keep possession, so long as the trustees deemed it safe for 
them so to do, and to carry on their business as before. That this 

was secretly done. That the trustees thus became the owners of 

the property for protection, while the company continued to be so 
for use. That the law will not suffer this double ownership, by 

which property to a great amount is attempted to be put by insol

vent debtors out of the reach of the ordinary process of law. He 
admits however that in case of a mortgage, possession may be re
tained by the mortgagor, although he combats this doctrine as un

safe and inconsistent with the old law, and insists that it should be 

regarded with jealousy and restricted by construction within rea
sonable bounds. That in point of time its existence was unreasona
ble, as it might be extended to five years; and that the use of much 
of the property, by which it might undergo many transmutations, was 
inconsistent with the nature of the contract, and the exigency to be 
provided for. That an assignment of all to pay all is valid, but tl1at 

this was an assignment of all to pay part, with a reservation of the 
surplus fo1· the benefit of the assignors. That it is at least fraudu

lent as a transaction tending to delay creditors ; and, lastly, that 
there is no evidence of the existence of the debts of the cestui que 

trust, set forth and referred to in the indenture. Many of the ob
jections taken by the learned counsel, will be found by a rt;Jference 
to the cases cited by him, to have been adJudged fatal to transfers 
absolute upon the face of them, and to be inapplicable to cases of 
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mortgage. It is assumed by him that the company, when they ex .. 
ecuted the indenture, were insolvent. This does not appear in the 

case reserve~ ; and it is insisted that they were then possessed of a 
large amount of property beyond what was necessary for the pay

ment of their debts, and that they anerwards became insolvent by 

the burning of their factories, and the consequent breaking up of 
their establishment. We must look at the facts as they existed at 

the time the indenture was made. It is obvious that what may be 

fraudulent in an insolvent debtor, may be fair and unexceptionable, 
when done by a solvent party. 

Whether if the question were now open, it ought to be regarded 

as wise or expedient, that the mortgagor of personal property should 
be permitted, without vacating the security of the mortgagee, to 
keep possession of the property, and to use it as his own, might be 
a subject of grave consideration, from the frauds with which it may 

be attended. But the law has been otherwise settled ; and we can 
no longer regard it as an open question. Haskell v. Greely, 3 
Greenl. 425; Reed v. Jewett, 5 Greenl. 96; Holbrook v. Baker, 
ibid. 309; Badlam v. Tucker, 1 Pick. 389. But the law tole
rates this. course only for the security of the mortgagee, or if in trust, 
of those he represents. If there is mingled in the contrac~ an in.,, 
tention to delay or defraud other creditors, or to protect the prop
erty from them beyond what may be necessary for the security of 
the mortgagee, the contract will be deemed to be fraudulent and 
void. If it be in writing, and such unlawful intention be deducible 

from the instrument itself, it will be void upon the face of it. And 
it is open to be impeached upon this ground, by evidence aliunde. 
If by its terms it was to continue a great number of years, this might 

be deemed evidence of a fraudulent intention ; but we do not think 
that a stipulation that it might be kept open for five years, in a con
cern of thi-s magnitude, especially as it does not appear that the 
company was insolvent, is to be so regarded. If any attempt at 
concealment of the mortgage had appeared, it might have afforded 
evidence of fraud, but we hold it a sufficient answer to the objection 

of a want of publici:ty, that the attaching creditor was a stockholder 

jn the company, and that the indenture was recorded. 
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A part of the funds of the company consisted in notes given by 
stockholders. For this and other reasons, they found it convenient 

to take large loans of banks, which were disposed to continue the . 
accommodation, if made secure to their satisfaction. To effect this 

object principally, the indenture was made. The company were to 
continue their business. For this purpose the loans were procured, 
and all their arrangements were made to promote this end, which 
was the very object and design of their institution. To this, the 

plaintiffs, and the creditors for whom they were to hold the proper
ty in trust, were willing to accede. By the indenture therefore, the 

plaintiffs were to permit, so long as they deemed it safe, the compa
ny to sell their manufactured goods, to purchase the raw materials, 
and to make all necessary disbursements in the prosecution of their 
business, but the property in the transit, and in its various changes, 
was to be holden by the plaintiffs, subject to the same trust. We 
cannot pronounce a transaction of this kind fraudulent upon the face 
of it. The instrument being recorded, those who had occasion to 
deal with the company, may be presumed to have been made ac
quainted with the condition in which they had placed their property. 
The contract certainly has no features indicating positive fraud, nor 
does it appear to us to amount to legal or constructive fraud. 

In D' Wolf v. Harris. 4 Mason, 515, Justice Story decided that 

an assignment of goods at sea and their proceeds, if bona fide, is 

sufficient to transfer the legal title to the goods and also to the pro
ceeds; and that an assignment may, in point of law, be valid of 
goods and tlwir proceeds, though given by way of mortgage, or as 
security for future advances. He further decided that the posses
sion and management of vessels and cargoes by the mortgagors, if 

consistent with the deed, at least until condition broken, is perfectly 
fair and legal, and- does not vitiate the security of the mortgagee. 

In Conard v. The .11.tlantic Ins. Co. 1 Pet. 449, it is laid down 
by the court, that in cases where the sale is not absolute but condi

tional, the want of possession, if consistent with the stipulations of 
the parties, and a fortiori, if flowing directly from them, has never 

been held to be, per se, a badge of fraud. Justice Story, by whom 

the opinion of the court was delivered, speaks with approbation of 
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the case of Bissell v. Hopkins, 3 Cowen, 166 ; and he adds that there 
is appended to this case a learned note by the reporter, "which 
embodies, in an exact manner, the principal authorities, English as 
well as American, upon this subject." In that case, and in the 

elaborate note subjoined, commended as it is by the high authority 
just cited, will be found an answer to many of the objections made 
by the counsel for the defendant. 

The indenture embraces the whole property of the company ; but 

if made to secure the mortgagees, unless with the further intention 
also to cover the property, which does not appear, and which is not 
to be presumed, it is not illegal. As to a resulting trust in favor of 
the company, after the objects of the mortgage have been fulfilled, 
it would have been implied by law, if it had not been expressed, and 

flows necessarily from the nature of the contract. No evidence of 
fraud has been produced aliunde. It has been insisted that no ade
quate consideration has been proved. We are called upon to pro
nounce the indenture fraudulent upon the face of it ; but it being 
evidence in the cam, we must take the consideration, upon which it 
purports to have been executed, to be true. It was open to be dis

proved by the defendant, impeaching the instrument upon the ground 
of fraud. This has not been done or attempted, and the question 
referred to us is, assuming the averments and recitals in the inden
ture to be true, is fraud apparent? But if not at liberty to assume 
their truth, still less, without proof, can we assume their falsity, as 

the basi5 of our decision. 

Regarding then the indenture as fair and legal, which we feel 
bound to do, as such it transferred the vessel in question then at sea 

to the plaintiffs, subject to be defeated by their negligence in not 
taking possession of her within a reasonable time, after her return to 

port. Putnam v. Dutch, 8 Ma;s. 287 ; Badlam v. Tucker, I 
Pick. 389; Conard v . .11.tlantic Ins. Co. 1 Pet. 449. What pre
cise period is embraced under the term, reasonable time, and when 

that degree of negligence is imputable, by which a transfer of this 
kind is vacated, has not been distinctly settled, to a day or an hour. 

In Gardiner v. Howland, 2 Pick. 602, C. J. Parker states, that 

the transfer of a ship at sea remains valid, unless there have been 
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such negligence in taking possession, when the ship arrives, as will 
afford ground for the presumption of fraud. It was there deemed 
important that the assignees forwarded notice of the transfer to the 
captain. In Mair v. Glennie, 4 Maule 'o/ Selw. 240, it is deduci
ble from the opinion of the court, that notice of the transfer of the 
ship, then in controversy, to the captain, would have been equiva
lent to the taking of possession. The letters, which form part of 
this case, of Robert Rogers, and of Jonathan King, one of the 
plaintiffs, dated .!lpril twenty fourth, 1830, to the captain, whether 

distinctly understood by him or not, were doubtless intended to ap
prize him of the fact that the vessel, of which he was master, had 
become the property of the plaintiffs. The vessel arrived at Saco, 
her home port, in the evening. Early the next morning the fact of 
the transfer of the vessel was communicated to the master by King 
in clear ·and distinct terms, accompanied with directions as to the 

part of the wharf, at which she should be placed. Defore eleven 

o'clock on the same morning, King went on board of the vessel him
self, and repeated the same directions. It does not appear to us 
that the case presents any such negligence on the part of the plain

tiffs, as will justify the inference of fraud, or that possession was 
not taken within a reasonable time. 

Judgment for the plaintiffs. 
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The SAco l\hNUFACTURI~G CoMPANY vs. WHITNEY. 

W. gave his promissory note to a manufacturing corporation, in consideration of 
the written engagement of R. who signed as agent of the corporation, but with
out authority, to procure the obligation of the treasurer for certificates of two 

shares of their capital stock. R. obtained the obligation of the treasurer to de
liver certificates of two shares on payment of the note ; and requested W. to 
call at his house and receive them. Hereupon it was held, that R. was person

ally bound by his engagement ;-that this was a sufficient consideration for the 
note, the promises being mutual and independent ;-that no tender of the treas
urer's obligation was necessary, the possession of R. being the possession of 
W. ;-and that the condition of payment of the note, therein in.:erted, was 

proper, and not inconsistent with R's engagement. 

Tms was an action of assumpsit on a promissory note made by 

the defendant July 9, 1828, for 1500 dollars, payable to Isaac C. 
Pray, treasurer of the Saco l\Ianufacturing Company, or his order, 
in eighteen months and grace ; and by him indorsed in blank, both 
in his private capacity, and again with the addition of his office. 

The consideration of the note was a written promise in these 
words~-" Saco, July 9, 1828. Received of .11.aron Whitney, his 
note of hand of this date at eighteen months and grace, for fifteen 
hundred dollars, payable to Isaac C. Pray, treasurer of Saco Manu
facturing Company, for which I promise his obligation for certificates 
of two shares of stock in said company. Robert Rogers, agent 

Saco Manufacturing Company." 

At the trial before Parris J. the plaintiffs offered in evidence a 
vote of the corporation passed July 9, 1828, authorizing the direc
tors to increase the shares to a number not exceeding six hundred ;: 
and to dispose of the same as they might deem proper, at not less 

than seven hundred and fifty dollars for a share, on a credit equal to 
eighteen months without interest. They also proved by parol tes
timony that the directors did so increase the number of shares ; that 
Rogers, on the 13th day of September, procured the obligation of 
Mr. Pray, as treasurer, to convey to Whitney a certificate of two 
shares in the stock of the company, ori payment of his note ; and 
that he called on the defendant and informed him that he had the 
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obligation, requesting him to call and receive it in exchange for his 
own above mentioned ; but nude no formal tender of it. 

They further offered in evidence a written communication of the 
defendant to them, dated Jan. 15, 1830, proposing a mode of piy
ment for one of the shares, and the transfer of that share as security 
for the residue of the note ; together with the detention of a hundred 

dollars out of certain funds in their hands towards the same object. 
Also, an indenture dated Dec. 16, 1829, by which all the property 
of the corporation was assigned to trustees therein named. 

The defendant objected to the admissibility of parol proof of the 
creation of the new stock by the directors ; contending that their 
records were the best evidence of the fact ; but the judge overruled 
the objection. . The defendant then produced certain by-laws of the 

corporation; from one of which it appeared that all contracts, bonds 
and notes, signed by the treasurer in pursuance of a vote of a ma

jority of the directors, should be binding on the corporation ; and by 
another of which it was provided that the directors might employ 
such agents or superintendants as they might deem expedient, whose 
duty should be defi'ned in writing. 

Hereupon the defendant contended, and the judge, proforma, 
ruled, that the action was not maintainable ; and a nonsuit was en
tered by consent, subject to the opinion of the Court. 

D. Goodenow, for the defendant, contended that the note was 
without consideration to support it. The corporation was not bound 

by the undertaking of Rogers, because he was neither the treasurer, 
nor an agent constituted by written authority and instructions from 
the directors, agreeably to the by-laws; which, by implication, ex
clude all other modes of binding the corporation. Neither did he 
bind himself. He derived no benefit from the transanction ; nor did 
he stipulate by deed. Frontin v. Small, Ld. Raym. 1418; Sum
ner v. Williams, 8 Mass. 187 ; Rann v. Hughes, 7 D. o/ E. 350; 
Pearson v. Henry, 5 D. o/ E. 6; Tippets v. Walker, 4 Mass. 
595; Thacher v. Dinsmore, 5 Mass. 299; 8 Mass. 193. 

The contract, moreover, has not been performed on the part of 
the plaintiffs ; for the paper signed by Pray is conditional, and is 
not such as was originally to have been procured ; and the plaintiffs 

33 
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have never tendered such an obligation to the defendant. 'Until 

this is done, the contr,act remains open and unexecuted. And the 
plaintiffs have rendered themselves incapable either to perform the 

contract, or to maintain an action on the note, by the assignment of 
all their property to trustees. 

J. o/ E. Shepley, for the plaintiffs, ~ited Reed v. Cummings, 2 
G-reenl. 82; Gore v. Grafton, 15 Mass. 73; Northampton bank 

v. Pepoon, 11 Mass. 291; Dugan v. The United States 3 Wheat. 

172; Thacher v. Dinsmore, 5 Mass. 299; Stinchfield v. Little, 1 

Greenl. 231 ; Harper v. Little, 2 Greenl. 14; Fowler v. Shearer, 
7 Mass. 14; Smith v. Sinclair, 15 Mass. 171 ; Little v. O'Brien, 
9 Mass. 423; Bowman v. Welch, 15 Mass. 534; Raymond v. 
Johnson, 11 Johns. 488; Brigham v. Marean, 7 Pick. 40; Wes

ton v. Cadman, 3 Cranch 207; Vose v. Handy, 2 Greenl. 322. 

MELLEN C. J. delivered the opinion of the Court at the ensumg 
May term in Kennebec. 

The promissory note declared on was given by the defendant for 

the price of two shares of stock in the company, and was made pay

able to Pray, treasurer of the company ; and was indorsed in 
blank by Pray as treasurer, and also in his private capacity. The 
consideration for which the note was given, was the memorandum 

signed by Rogers, calling himself agent for the company, by which 

he promised to the defendant that Pray, the treasurer, should give 

his obligation for certificates of two shares of stock in the company. 

It does not appear that Rogers had any authority from the company 
to enter into any such stipulation in behalf of it. Numerous objec
tions have been urged against the plaintiff's right to recover. 

It is contended that the defendant's promise was not founded on 
any legal consideration. " It is a known rule of law that to make a 
contract or agreement obligatory, the consideration must be either a 

benefit to the person promising, or some trouble or prejudice to the 

party to whom the promise is made." 1 Comyn on Contr. 13; L 
Comyn's Dig. tit . .11.ction on the case upon .11.ssumpsit B. and numer

ous cases cited ; Yelv. 184, and note I. We must consider the 
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defendant as desirous of becoming the owner of two shares in the 
stock of the company, and as giving the note in question in consid
eration of the agreement of the plaintiff to procure them for him. 
This agreement was a benefit to him. Here was promise for prom
ise, which is a good consideration. 1 Com. on Contr. 14. 

It is contended, however, that here was not one binding promise 
for another ; because Rogers had no authority to bind the company ; 
and that the promise did not bind him personally. It is true he sub

scribes the note with his name, adding the words " agent Saco Man
ufacturing Company ;" but as he was not agent for the purpose, the 
words following his name may be considered merely as descriptive, 

but he personally bound himself. 
It is said that Rogers received no benefit from the contract made 

with the defendant, because Whitney's note was made payable to 
Pray as treasurer of the company ; but if it was not any advantage 
to Rogers, the performance of the promise would have been an ad
vantage, and the breach of it an injury to Whitney ; and thus, ac

cording to the principle above cited from Comyn, the promise on 

each side was binding. 
Again it is said that the promise of Pray to deliver to Whitney a 

duly executed certificate of the shares, was a conditional one, as to 
the time when it shall be delivered; namely, on payment of the 
note and interest, and so does not agree with the contract or prom
ise of Rogers ; but this objection is not maintained by facts. Rog
ers describes no particular form of the certificate in his agreement 

with Whitney ; besides, it appears to be in conformity to the vote 
of the directors, giving to the treasurer the power to sell shares and 
give certificates of them to purchasers. 

Again ; it is contended, that this action cannot be maintained, be
cause, though Rogers procured a certificate of the said shares to be 
duly issued by the treasurer, and informed the defendant of the fact 

and requested him to receive it in exchange for the accountable re

ceipt which he then held, still he did not carry the same to the de
fendant and deliver or tender it to him. We think the answer to 
this objection by the plaintiff's counsel may be considered a suffi
cient one ; which is, that Rogers, in the above transaction, was act-
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ing as the agent of the defendant, and that his possession must be 

deemed the possession of the defendant. But, as we have said 

before, the promises were mutual and independent ; and therefore, 
if the note had been made payable to Rogers, he need not, in• an ac
tion on it in his own name, have averred or proved a delivery of the 
certificate to the defendant; and for the same reason the present 
plaintiffs need not do it. 

Again it has been urged that the note declared on has been as

signed to trustees, and so the plaintiffs have no authority to maintain 

an action m It. It appears, however, that it was produced on trial 
by the plaintiffs, and we may and ought to presume that it has been 
lawfull,y reconveyed to them, with power to recover it, if due. 3 
Wheat. 172, 183. Besides, the defendant seems to have no inter
est in this arrangement. 

The last particular we shall notice is, the language of the defen
dant in his communication to the company, bearing date January 
15, 1830; in which he proposes a negotiation, by which he might 
transfer one share to the company by way of security for the very 
note now in suit, and that the interest, and $100 in part of the prin

cipal, should be retained by the company for the purposes proposed 
by him; thus treating the note as valid, due and uncontested. In 
view of all the facts and objections which we have examined, we are 
all satisfied, that the ruling of the judge was correct, admitting parol 
proof of the creation of new shares under the vote of July 9, 1828; 
and that his ruling was incorrect, that the action was not maintaina
ble. This last, how~ver, was a ruling pro Jorma, as it appears~ 
The result is that the defendant must be called. 
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\VrnsoR w al. vs. CuTTS w al. 

Where a fishing vessel was let on shares to the master, who was to victual and 
m1!P her, the owner having nothing to do with the purchase of supplies, nor with 
the employment of the vessel ;-it was held that the owner was not liable for 
supplies furnished to the master. 

Whether one holding the title to part of a fishing vessel, as security for the pay

ment of the purchase-money, in trust for the master who had contracted for the 
purchase, and had taken the vessel for the fishing season on the usual shares, is 

liable for supplies furnished to the master ;-qurere. 

Tms was an action of assumpsit against Thomas Cutts and Rich

ard C. Thornton, as owners of the schooner Sally, of which Thom

as Farris was master, for supplies denominated "great and little 
generals," furnished June 2, 1829, to the master. 

It appeared that the schooner was originally owned, one quarter 
by Cutts; and the other three quarters by Emery ~ Chase ; who, 
in .11.pril, 1829, contracted to sell their interest to one Farris, who 
was master of the vessel; taking his notes, with Thornton as surety, 
for the price. The conveyance was made directly to Thornton; 
who gave a written memorandum to Farris,,purporting that Thorn
ton was to retain the three fourths of the vessel, her earnings and 
bounty-money, till the notes were paid, and he should have received 
whatever he might have advanced by way of outfits, &c. ;-that 
Farris should employ the vessel in the fishery ;-that Thornton 
should receive and hold her earnings, fish and bounty for the above 
purpose ;-and that Farris should be chargeable with all expenses, 
and credited with the earnings, &c., in the same manner as if he 
was the true owner. Thornton and Cutts accordingly took out the 
proper papers of the vessel on the 27th of .11.pril, 1829, in which 
they were stated to be the owners, and Farris the master. 

It appeared from the testimony of Farris that in the spring of 
1829, Cutts agreed to let him take the vessel on shares, for the 
purpose of employing her in the fishery during the fishing season. 
Cutts was to have nothing to do with the purchase of supplies ; was 
to have one fourth part of the bounty allowed by law to fishing ves-
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sels ; and one fourth part of the vessel's share of the fish and oil. 
Farris was to victual and man her. In the course of the season 
Farris purchased part of his supplies at the store of Cutts, and paid 

for them, in the ordinary course of trade ; and o~ one occasion 
transported goods in the schooner from Saco to Boston, for Cutts, 
who paid him freight for the same. During all this period neither 
Cutts nor Thornton gave directions concerning the vessel, nor re
ceived any part of her earnings; nor employed her; nor paid the 

men. 
When Farris obtained the supplies of the plaintiffs, he gave them 

no information of his contract with Cutts, nor of the conveyance to 
Thornton, nor concerning the ownership of the vessel. And in Nov. 
1829, he sold three fourths of the vessel to a perso11:_ in Portland, 
and received the price, no part of which came to the hands of 

Thornton. 
It further appeared that Cutts had in frequent conversations spok

en of a debt due in Boston against them as owners of the vessel, of 
about three or four hundred dollars, alluding to the demand of the 
plaintiffs, which he said they would probably have to pay ; and com
plained that they had heavy expenses to pay, and nothing coming 
in. Farris also had at some time declared to Mr. Scamman, the 
collector, that he had little or no interest in the bounty ; which 
Thornton, at the close of the season, demanded of the collector, but 
did not obtain. 

Upon these facts, proved before Parris J. and from which it was 
agreed that the court might infer all which a jury might, the case 
was submitted to the decision of the court ; a nonsuit being entered 

by consent. 

J. ~ E. Shepley, for the plaintiffs, relied on the general doctrine 
that the owners are liable for supplies furnished to the master for 

the purposes of the voyage ; and argued that the present case was 
not within any exception to the rule ; because the master was ap
pointed by the owners themselves, and subject to their supervision 
and control in the employment of the vessel. Rich v. Coe, Cowp. 
639; Fletcher v. Braddock, 2 New Rep. 182; Milward v. Hallet, 
2 Caines 77; .McIntire v. Brown, I Johns. 229; Cheriot v. Bar-
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ker, 2 Johns. 346; Reynolds v. Toppan, 15 Mass. 370; Taggard 
v. Loring, 16 Mass. 336; Wait v. Gibbs, 4 Pick. '298; Perry v. 
Osborne, 5 Pick. 422. The case of Thompson v. Snow, 4 Green[. 
264, was decided in favor of the owners, on the same principle, the 
master in that case having the entire control of the vessel. But the 
owner's liability continues so long as he has any right to interfere in 
her management. Emery v. Chase, 4 Greenl. 407. 

Fairfield, for the def end ants, cited Hussey v . .llllen, 6 Mass. 1 63 ; 
'name v. Hadlock, 4 Pick. 458; Leonard v. Huntington, 15 Johns. 
298; Bixby v. Franklin Ins. Co. 8 Pick. 86; Frazer v. Marsh, 
13 East 238; James v. Jones, 3 Esp. 27; Sharp v. United Ins. 
Co. 14 Johns. 201; Hallet v. Columbian Ins. Co. 8 Johns. 272; 

Reynolds v. Toppan, 15 Mass. 370; Taggardv. Loring, 16 Mass. 
336; Perry v. Osborne, 5 Pick. 422; Cutler o/ al. v. Winsor, 6 
Pick. 335 ; Thompson v. Snow, 4 Greenl. 264 ; McIntire v. Scott, 
8 Johns. 159; Jackson v. Vernon, I H. Bl. 114; Chinnery v. 
Blackburn, ib. 117, note a; Eaton v. Jaques, Doug. 455; Port
land bank v. Stubbs, 6 Mass. 425; Hatch v. Dwight, 17 .Mass. 
299; Champlin v. Butler, 18 Johns. 169; 4 Maule o/ Selw. 240; 
Goodwin v. Richardson, 11 Mass. 474. 

The opinion of the Court was read at the ensuing September term, 
as drawn up by 

MELLEN C. J. It appears that Cutts and Farris originally own
ed the schooner; Cutts owning one quarter and Farris three quar
ters. That on or before the 12th of .llpril 1829, Farris conveyed 
his three quarters to Thornton on certain terms mentioned in the 
statement of facts. That on the 27th of the same .llpril, the schoon
er was enrolled and licensed as the property of the defendants ; and 
that in the following November, Farris sold the same three quar
ters to some person in Portland, and received payment therefor. 
The supplies furnished by the plaintiffs, for which this action is 
brought, were furnished in June 1829; two months before which, 
Farris, according to his testimony, had agreed with Cutts to take 
his quarter part of the vessel on shares during the fishing season of 
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that year; to man and victual her himself; Cutts was to have noth

ing to do with the purchase of supplies, but was to have one fourth 
part of the bounty and one fourth part of the schooner's share of the 

fish and oil taken during the season. Farris was master. It ap
pears that the terms of the above agreement were complied with in 
respect to the management of the vessel and her employment ; and 

it does not appear that Cutts in any one particular interfered ; on 
the contrary it does appear that he gave no directions concerning 
the vessel and received no par~ of her earnings that season, and did 

not employ or pay the men ; that he sold to the captain a part of the 

vessel's supplies, and on one occasion paid freight to the captain for 

part of a cargo to Boston. Upon these facts the law considers Farris 
as owner, pro hac vice, and while the schooner was thus under his 

management and control, the liability of Cutts, the general owner, 

·ceased and was transferred to him. This principle is distinctly set-
tled or recognized in Taggard v. Loring, 16 Mass. 336; Reynolds 
v. Toppan, 15 Mass. 370; and by this court, in Thompson v. Snow, 
4 Greenl. 264, and Hersey ·11. Emery, ib. 407, and the other cases 

cited by the counsel for the defendants. It is true the supplies were 
charged to the owners of the schooner, and that the plaintiffs at the 
time knew nothing of the bargain between Cutts and the captain ; 
but in the receipt for the goods purchased, which Farris gave to the 
plaintiffs, they are described as ' 1 great and little generals for schoon~ 
er Sally of Saco." The circumstance in respect to the manner of 
the charge, we apprehend, in legal contemplation does not affect the 
rights of Cutts. The facts show that in respect to these supplies, 
he was not owner, but Farris was. In the above cited case of Rey
nolds v. Toppan, the defendant appeared by the register or enrol
ment to be the owner ; but the court said " it is not enough to prove 
that the vessel was owned by the defendant; it must appear also 
that she was in his employment." As to any declarations of Cutts 
respecting a claim of a Boston creditor against him as owner, and 
his apprehended liability, they cannot have• any influence on our de
cision, any further than they have a tendency to lessen the credit 
due to Farris. The liability of Cutts must depend on legal princi
ples applied to the facts proved. The testimony of Farris is impor-
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tant to Cutts, to establish the agreement between them undGr which 
Farris took the vessel on shares, in the manner before stated ; but 
it is contended that his testimony is not to be relied on, because on 
some occasion, but when, does not appear by Scamman's deposition; 
he• said in the presence of Scamman, " he had but a small interest in 

the bounty." It is true that by the agreement of the parties, we 
are authorized to draw all such inferences as a jury might legally 
draw ; but still, from such an expression, uncertain as to the time 
when used, and as to the amount of interest, we do not feel at liber
ty to reject his testimony as undeserving of credit. Many of the 
facts which do not appear to have been proved by his testimony, are -
in perfect harmony with the agreement on his part to take the vessel 
on shares. As before stated, it was proved that Cutts gave no di
rections as to the vessel, and received no part of her earnings ; did 
not employ or pay the men; that Cutts paid him freight for part of 

a cargo to Boston, and Farris found supplies. Taking his testr
mony as true, we do not perceive how Cutts could be considered as 

owner, or chargeable as such when the plaintiffs sold and delivered 
the articles to Farris, according to the decisions above mentioned. 
Cutts, merely by letting his quarter part of the vessel to Farris, did 
not appoint him captain. Being owner himself pro hac vice, he 
chose to take the command himself, as Thornton took no concern 
in the employment of the vessel. In most of the cases cited by the 
defendant's counsel, the vessel was chartered or let to the captain, 
as in the present case ; still he had the vessel under his own control 

during the season, and Cutts had nothing to do with her. 
Our opinion is that when the supplies were furnished, Cutts was 

not owner so as to be liable to the plaintiffs; and whether Thornton 

was liable or not is immaterial in this action. The plaintiffs have 
declared against the defendants jointly, but the facts do not prove 

a joint contract. A nonsuit must be entered. 

34 
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TRIPP, plaintiff in error, vs. GAREY, 

The commanding officer of a regiment, for the time being, is the proper officer to 
sign a sergeant's warrant. 

The only legal evidence of the appointment of a clerk of a company of militia, is , 
the captain's certificgte on the back of his sergeant's warrant, "that he does 
thereby appoint him to be clerk of the company." 

ERROR to reverse the judgment of a justice of the peace, given in 
an action of debt brought by Garey, as clerk of a company of mi
litia, against Tripp, a private in the same company, to recover a fine 

for his neglect to appear at a militia training. 
From the record sent up it appeared that the only evidence of 

Garey's appointment as clerk was a warrant issued by " Timothy 
Shaw, colonel elect ;" who was at that time commanding officer of 
the regiment, but had not then been commissioned and sworn as co
lonel. .This warrant was addressed to Garey as "having been ap
pointed by Capt. Jeremiah .lfoulton, jr. to be a sergeant and clerk" 
in the company under his command ; and charged him with " the 

duties of sergeant and clerk" accordingly. On the back of the war
rant and of the same date, was a certificate of the captain, that Ga
rey, "appointed clerk as within," had been duly sworn before him. 

It further appeared that the notice to Tripp to attend the com
pany training, was proved by the testimony of Joseph Young, a pri

vate in the same company ; who was admitted by the justice, though 
objected to as incompetent by reason of his interest, as a member of 
the company, in the penalty sued for. 

The errors assigned were-1st, that Garey was not legally ap
pointed sergeant ;-2d, that he was not legally appointed and quali

fied as clerk ;-3d, that Young was improperly admitted as a wit
ness ;-and 4th, the general error . 

.11.ppleton, for the plaintiff in error, cited .11.bbot v. Crawford, 6 

Greenl. 214; Commonwealth v. Hall, 3 Pick. 262; Common

wealth v. Sherman, 5 Pick. 239; I Gilb. Ev.106-7; Marquand 
v. Webb, 16 Johns. 89; 1 Phil. Ev. 52; Craig v. Cundell, 1 
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Campb. 381; Phenix v. Ingraham, 5 Johns. 258; Innis v. Mil
lar, 2 Dal. 50; White v. Derby, 1 Mass. 239; Boynton v. Tur
ner, 13 .Mass. 391 ; Jiustin v. Bradley, 2 Day, 406; Temple v. 
Ellett, 2 Munf. 252. 

Walker, for the defendant in error, argued that in his appoint
ment all that was substantial in the statute had been complied with ; 
and that to set aside these summary transactions for mere objections 

of form, would tend to subvert the militia system, and impair if not 

destroy its usefulness. He also contended that Young was a com
petent witness, his interest in the penalty being \vholly contingent 
and remote ; depending on the will of the commissioned officers. 

PARRIS J. delivered the opinion of the Court. 

The first error assigned is that Garey, the defendant in error, was 
not duly and legally appointed a sergeant. The warrant, under 
which he claims to act, was granted by Timothy Shaw, who signs as 
colonel e'.ect. It is manifest that until Shaw had been duly commis
sioned and taken the requisite oaths, he was not authorized, as ~0!0-

nel, to discharge any of the appropriate duties of that office. But 
the case finds that he was then the commanding officer of the regi
ment, and, as such, he was clothed with power to grant warrants to 
such non-commissioned officers as might be properly appointed for 

the several companies within his com11,and. The objection that the 
appointment purports to be of clerk, as well as sergeant, we think 
does not vitiate the warrant, but that it may be deemed effectual so 
far as the powers of the commanding officer extended, and that the 
residue may be properly considered as surplusage. 

Inasmuch, therefore, as Shaw had power, although not as colo

nel, yet as senior or commanding officer, to grant the warrant, it 
might not be going too far, perhaps, to reject the words of title an
nexed to his signature, and consider the instrument as his official act 

as commanding officer. 
- The next error assigned is that the defendant was not legally ap

pointed clerk. It appears from the case that the only evidence of 
such an appointment is in the recital in the body of the sergeant's 
warrant, and a certificate, on the back, of the administration of the 
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requisite oaths; and we are called upon to decide whether this is a 
compliance with the requirement of the statute. The statute re
quires that " on the back of his warrant, as sergeant, the captain or 
commanding officer of the company shall in writing certify that he 
does thereby appoint him to be clerk of the company." The ap

pointment of clerk is limited to one of the sergeants of the company, 
and any other appointment would be void. Had the defendant 

been appointed a sergeant and received his warrant_ as such, and 

was he qualified to act in that capacity, at the time of his pretended 
appointment as clerk ? Clearly not ;-for in the body of the same 

instrument, by virtue of which he acted as sergeant, it is reci

ted that he had been appointed clerk. If the recital be true, it fol

lows that his clerk's appointment was prior in time to his sergeant's 
warrant; or in other words that he was appointed clerk before he 

was qualified to act as sergeant. 
But it is urged that the legality of the appointment is to be infer

red from the certificate of qualification, in which it is stated that 
.Moses Garey, appointed clerk as within, appeared, &c. It is not 
perceived that this phraseology can materially affect the state of the 
case. How was the appointment " within?" If it referred to an 
appointment as clerk by the captain, previous to the appointment of 
sergeant and the granting the warrant as such, it was an appoint
ment of a person ineligible to the office. If it referred to the war

rant itself, which purported to be for sergeant and clerk, the reply is, 
that so far as the body of the warrant relates to clerk, it is wholly 
void and inoperative, the commanding officer of a regiment or bat
talion not having any authority to interfere with the appointment or 
qualification of clerk. 

The statute says, that the commanding officer of the company 

shall certify on the warrant that " he does thereby appoint," &c. 
From this l~guage, can it be doubted that the statute contemplates 
an appointment after the granting the warrant, and that the entering 
the certificate of the captain or oommanding officer on the warrant is 
the act whereby the appointment is to be made ? 

We folly assent to the correctness of the position assumed by the 
defendant's counsel, that the court will not disturb the judgmenti if 
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it can be supported upon legal principles. But when a prosecutor 
claims a forfeiture by virtue of his official character, a portion of 
which accrues to himself, it is incumbent on him to establish such 
official character in the manner pointed out by law ; otherwise the 
forfeiture might as well be claimed by any private citizen. 

In cases of forfeiture, perhaps more strictness may be required in 

the proof establishing the authority, and the right of the prosecutor 

to claim the forfeiture, than in ordinary cases of public officers, who 

perform and certify official acts in which they have no special pecu
niary interest adverse to any portion of the community. 

We do not perceive that this case materially differs from that of 

.llbbot v. Crawford, 6 Greenl. 214, to which we refer, as expres

sive of our views of the character of the office of clerk, and of the 

propriety of requiring all the evidence of the appointment which the 

statute contemplates. 

While this court feels itself bound thus to apply the law in this 
class of cases, it has shown no disposition to encourage the avoid
ance of military duty by frivolous or inadequate excuses. It will 
require a strict performance of that duty in all cases which may come 
before it ;-and it must, on the other hand, require unquestionable 
proof of authority in all those who claim to exercise it ; and more 
especially when a forfeiture is exacted from any of the citizens. 

In the case of Hume v. Vance, at the last term in Washington 
county, we took occasion to observe that military duty was a per
sonal service, which was or ought to be required equally from all 
the citizens; and that he who claimed exemption from that service 
must substantiate his claim by clear and indubitable evidence. 

It will be found no inconvenience or disservice to the militia to 

require of its officers a strict performance of their legal duties, espe
cially when made so plain as they are by the language of that sec
tion of the statute now under consid.eration. It must be rather a 
matter of surprise that such errors should exist, considering that 

every officer, from the highest to the lowest, is furnished with a copy 
of the law, which upon this point is too plain to require explanation 

or to be misunderstood. They must arise from inattention to its 

provisions. 
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We have no occasion to examine the third error assigned, as, 

upon a full consideration of the second, we are of opinion that it is 
well assig~ed, and that the judgment must be reversed. 

The inhabitants of BIDDEFORD vs. The inhabitants of 
SACO. 

Where a husband had been absent at sea more than sixteen years prior to March 
21, 1821, without having been heard from, except a rumor that he was impress
ed on board a British vessel of war; this was held to afford legal ground for the 
presumption that he was dead ; so that the wife was capable of acquiring a new 

settlement for herself by dwelling on that day in another town, under Stat. 1821, 
ch.122. 

Illegitimate children, under age, living with their mother on the 21st day of Marek, 
1821, do not follow a new settlement acquired by her by residence on that day 
in some town in this State; but retain the settlement which she had at their 
birth. 

THis was an action of assumpsit for the support of Mary Bil
lings, and her two sons, of the ages of about twenty and seventeen ' 
years respectively. The parties agreed that she was born in Kittery, 
and removed with her father to Saco, where she was married to 

Samuel Billings, .11.ug. 10, 1788. Her husband was a sailor, and 
between the years 1800 and 1805, while resident in Biddeford, he 
sailed on a vqyage ; since which he had never been heard from ; 
but it was reported that he was impressed by a British armed ves

sel. His wife continued to live in Biddeford; and about the year 

1810, she commenced living with one .11.llard, as/ his house-keeper, 
by whom she had the two sons, who were born in Biddeford. In 
the autumn of 1817, they all removed with .11.llard to Saco, where 
they resided till after March 21, 1821; when they removed to 

Scarborough, thence back to Saco, and thence to Biddeford, where 

Allard died in Feb. 1830; having for sometime previous to his 
death received supplies as a pauper from the defendants ; but with-



APRIL TERM, 1831. 271 

Biddeford v. Saco. 

out haviug gained any new settlement in Biddeford, subsequent to 

the passage of the act of March 21, 1821. 

W. Goodenow, for the plaintiffs, to the point that the mother ac
quired a settlement in Saco, by residence on the 21st day of March, 
1821, the long absence of her husband raising the presumption of 
his death, cited 1 Stark. Ev. 379, 380; 2 Stark. Ev. 218, 358, 
359; King v. Padlock, 18 Johns. 141; Van Buskirk v. Claw, ib. 
346 ; .11.bbot v. Bailey, 6 Pick. 89. 

And he contended that the children acquired a set~lement there 
by the operation of the same statute upon their actual residence ; 
the statute laying down a fixed and imperative rule, designed to pre
vent, as far as possible, the litigation of doubtful questions of settle
ment ; and it being contrary to the policy of the law to separate par
ents and children. · Lubec v. Eastport, 3 Greenl. 220 ; Shirley v. 

Watertown, 3 Mass. 322; Hallowell v. Gardiner, 1 Greenl: 93; 
Green v. Buckfield, 3 Green[. 136. 

J. 4,- E. Shepley, for the defendants, resisted the application of 
the statute of March 21, 1821, to the mother in this case, on the 
ground that Billings not being proved to be dead, his settlement was 
confirmed, by the same act, in the place of his last domicil, which 
was Biddeford. And by the same rule the settlement of the wife 
was th_ere also, the wife having in all cases the settlement of her 
husband. There is no general rule as to the period beyond which 
an absent man shall be presumed to be dead; 1 Phil. Ev. 161, note 
a.-every case being governed by its peculiar circumstances. And 
in the present case the fact of impressment sufficiently explains his 
absence and his silence ; leaving the presumption to rest on the 
general chances of human life, which at his probable age, are in his 
favor. 

The residence of the wife in Saco, at the time of the passage of 
the act, cannot affect the case ; as it is not in her power to change 
the domicil of her husband. Knox v. Waldoborough, 3 Green!. 
455; Parsonsfield v. Kennebunkport, 4 Greenl. 47; Pittston v. 
Wiscasset, ib. 293. 

Neither did the children gain a settlement in Saco, by residence 
in 1821, they not being emancipated. Somerset v. Dighton, 12 
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Mass. 383; Wright v. Wright, 2 Mass. 109; Taunton v. Ply
' mouth, 15 Mass. 203; Hallowell v. Gardiner, I Greenl. 93; Lu

bec v. Eastport, 3 Greenl. 220; Sumner v. Sebec, 3 Greenl. 223. 

MELLEN C. J. delivered the opinion of the Court at the ensuing 
June term, in Kennebec. 

From the facts reported, the legal presumption must be that Sam
uel Billings, the husband of :Mary Billings, was dead prior to the 
21st of March, 1821. Between the years 1800 and 1805, he went 
to sea as a common sailor, and has never since been heard of; though 
there was a rumor that he was impressed on board a British armed 

vessel ; but whether there was any foundation for the report does 

not appear ; and its probability is entirely done away by the fact of 
his not having returned, if alive, soon after the peace of L 814, be,
tween this country and Great Britain, when he must doubtless have 

been exchanged and released. At any rate the presumption of his 
death before t821, is on every principle admissible. Such being. as
sumed as the fact, Mary Billings, his widow, was capable of gaiu.., 
ing a settlement in her right ; as she resided, dwelt and had her 
home in Saco, on the 21st day of .March 1821, she, by virtue of the 
act passed on that day, ch. 122, gained a settlement in Saco. But 
her two illegitimate children who were then living with her, and com

posing part of her family and dependent upon her, were incapahle 
of gaining a settlement in their own right by virtue of said act. And 

as they were born before their mother gained her settlement in Saco, 

they have no derivative settlement there under her. The sec.and 
section of the act declares that " illegitimate children shall follow and 
have the settlement of their mother at the time of their birth, if any 
she shall then have within the State." ·where the mother's settle

ment was, at the time of their birth, is an immaterial inquiry in this 
case, inasmuch as it was not in Saco; probably it was in Kittery. 
The above quoted passage is precisely in the same language used in 

the act of Massachusetts of 1793, which was in force in this State 
until our statute of 1821 was enacted. The authority cited by tl1e 

counsel for the plaintiffi; to show that the children gained a settle-
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ment in their own right, do not apply. In the present case there is 

no pr9of of their emancipation, or any thing equivalent ; indeed the 

contrary appears to be the fact. Hallowell v. Gardiner, 1 Greenl. 
93. The plaintiffs are entitled to judgment . 

... 

SPRING vs. RussELL w als. · 

Fresh water rivers,. of public use jn the transportation or goods, are of, common 

ri.ght as public highways by water. 

Whether a person wlrnsc private property has not been taken from him, and whose 
righ1s are only consequentially affected, by a statute creating a corporation for 
opening a canal, has a right to contest ifs constitutionality :-dubitatur. · 

The legislature has the power to judge when the public exigency requires that· 
private property be taken for public uses. And it is within the ro.nge of its 
powers to chan11:e the course of a public river, for the public conve_nience: 

Where a private statute created a corporation for the purpose o:f opening a· canal, 
without directing when it should he <lone; under which statute the defendants, 
as corporators, justified certain acts complained of; and the plaintiff replied that . 
they had never opernc'd the canal in manner and form as prescribed .by the 
statute, without alleging that reasonable time for that purpose had elapsed; :the 
replicatinn was for this cause held bad on general demurrer. 

The statute incorporating the proprietors of the Fryeburg canal having prescribed 
a particufar remedy for all damages occasioned by opening the canal, all other·· 
modes of remedy arc: by necessary implication excluded. 

The proprietors of the Fryeburg cann.l nre not liable to an action for consequential 
damaires occasioned by !urning the chn.nnel of Saco river as directed by theh· 
act ofincorporation. 

Tms was an action of trespass on the case, in which the plaintiff 
declared as follows :-" for that a certain river called Saco- river, . 
had for a long time before the opening and removing .of the banks 
thereof, herein after mentioned, to ~it, from the time whereof the 

memory of man is not to the contrary, to the time last aforesaid, flow-· 
ed in a certain channel or course, from the line of the State oT New· 

Hampshire, through the said town of Fryeburg to the sea; and the 

inhabitants of the said State of Maine and others hacf been accus-

35 
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tomei during the time aforesaid to have theii logs and timber float 

along and down the same river, below said town of Fryeburg, to be
used below the town last mentioned i and the said Spring avers; 

that the said defendants afterwards, to wit, on the first day of 

July, in the year of our Lord eighteen hundred and fifteen, well · 

knowing the premises, removed and opened, and caused to be re

moved and opened the banks of said river, and thereby diverted and 
turned a great portion of the water of said river from its natural arni 

usual channel and course ; and until the commencement of this ac

tion, the water of the same river, by means of the same opening of 

said banks, was so diverted and turned from its accustomed channel~ 
and the defendants thereby obstructed and prevented the floating 

and passing of logs and timber along the usual channel of said river 

as before the opening of the banks aforesaid ; and the said Spring 
further avers: that after the opening and removal of said banks of 

said river as aforesaid, and before the commencement of this suit, 
that he the said Spring, put and had a great number of logs, to wil 

ten thousand logs, of great value, to wit of the value of ten thousand 
dollars, in the said river, above the place where the banks thereof 

were opened as aforesaid, for the purpose of having the same logs 
flbated down the same river to be used below the opening of the 

said banks, which said logs, by means of the opening and removal of 

said banks of said river as aforesaid were prevented from floating 
down the same river, as they otherwise would have done, and there

by were carried from the natural channel of said river, and became 

of no value, and were wholly lost to said Spring." 

, The defendants severally pleaded-first, the general issue ; which 

was joined. 

Secondly. That they were not guilty within six years before the 
commencement of the action ; on which issue was taken to the 

country. 

Thirdly. That by a private statute passed March 2, 1815, which 

they set forth, certain persons, including the defendants, were incor- . 

porated by the name of the Proprietors of Fryebm·g canal, for the 
purpose of opening a new channel for Saco river within the town of 

Fryeburg, by turning its waters through Bear and Bog ponds; in 
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which act it· was provided that the proprietors should be liable i.n 

their individual as well as corporate capacity, together with their real 

estate, for the damages thereby occasioned ; and that if any person 

should be damaged in his property by reason of opening or manag

ing such new channel, without ,satisfaction made by the proprietors 

within ,thirty days after demand, he might have remedy by complaint 

made within two years thereafter to the Court of Common Pleas or 

to the Supreme Judicial Court, who should determine the same by 

a j~1ry, unless the parties should substitute a committee for the same 

purpose; upon whose report, or the verdict of the jury, the Court 
1 

should render a final judgment; saving to the proprietors the right 

to tender amends for the damages so occasioned :-

And that by another private statute, which they set forth, passed 

June 20, 1816, it was provided that any person who should he dam

aged in his property by the opening of such new channel, and who 
should claim damages of the corporation, should deliver his claim in 
writing to the clerk of the proprietors, after which the corporation 

should be allowed ninety. days to settle the claim, before any ~com

plaint should be made to either pf the courts for damages : Also, 

that the corporators miiht erect mills on the new channel : · And 

that all claims or right of action which individuals might have against 

, the corporation or the members thereof, by reason of opening such 

new channel, should be barred and cease at the expiration of four 

yearsJrom and after the time when the cause of action accrued:-

And that by another private statute, which they set forth, passed 
Feb. 23, 1818, it was provided that the real estate of the original 

corporators should be liable for the damages occasioned by opening 

the new channel, only so long as they continued the owners thereof; 

and limiting the remedies for such damages to "six years from and 

after the time the said Saco river shall have been turned and tak~n 

its course through the said new channel :"-:-And thereupon they 

averred that the said persons thereby became a corporation accor

clingly ; and at a legal meeting of the corporation holden Sept. 29, 
18 l 7, and adjourned to Oct. 13, l 817, they accepted said acts, and 

were duly organized as a corporation; on which last mentioned day 

,,hey voted to open the new channel; of which the plaintiff had no-
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tice ;~and that the supposed wrongs mentioned m the plaintiff's 
declaration were done by the defendants as members of the corpor
ation, and by its licemie, direction and permission, ,by virtue of the 
statutes aforesaid ;-and that the supposed cause of the plaintiff's ac

tion did not accrue at any time within four years next before the 

commencement thereof:-
Fourthly. After stating the acceptance of the acts, the incorpora

tion of the proprietors, the vote to open the new channel, and the 
acts done in pursuance thereof, as before ; the defendants pleaded 
that more than six years r1ext before the commencement of the 

_ plaintiff's· action, viz. on the last day of February 1822, the Saco 
river was turned and had taken its course through the new channel ; 

and that the plaintiff never, at any time within six years thereafter, 

preferred any claim for damages occasioned thereby, in any mode 

mentioned in said statutes :-
Fifthly. After stating as in the inducement to the fourth plea, 

the defendants pleaded that more than six years next b~fore the 

commencement· of this action, the Saco river was turned and had 
taken its course through the said new channel, to wit, &c. 

Sixthly. After stating as before-the defendants pleaded that the 

plaintiff never did exhibit a~d deliver his claim in writing to the clerk 

of the proprietors, and therein name the sum claimed by hirrf as 

damages, as provided in said statutes :-

Seventhly. After stating as before-the defendants pleaded that 
the acts complained of were done by them as members of the cor

poration, and in pursuance of said statutes ; and that the plaintiff 
never ·applied to either of the courts for the appointment of a com
mittee to estimate his damages, pursuant to the statute passed June 

20, 1816. 
To each of these pleas the plaintiff replied that the corporation 

had never opened a new channel for Saco river, in the manner pro
vided in the acts before recited. 

The defendants, in their rejoinder to the third replication, insisted 
on the limitation of four years, pleaded in their third plea ; traver
sing the matter of the replication. 

To the fmtrth replication they rejoined tlrnt more than six years 
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before the commencement of the action, the Saco river was turned 

and had taken its course through said new channel. 
\ To the fifth replication they rejoined as in the fou~th rejoinder, 

with a traverse of-the plaintiff's allegation that the proprietors had 

not opened the new channel. 
, The sixth rejoinder was similar to the fourth. 

And to the seventh replication the defendants answered by a gen

eral demurrer; which was jofoed. 

The parties then agreed on a commissioner, to repair to Fryeburg, 

and hear the testimony, and make a report to the court of all material 

facts proved before him; and that upon said facts, and upon fhe sev

eral pleadings which had terminated in demurrers, the court should 

decide whether, upon legal principles, the action could be maintain-. 

ed; and if so, to render judgment conformably to law. 

The following are the material parts of the commissioner's report : 

"Previous to the year 1819 or 1820, the Saco river flowed in 

a certain -channel from the line of the State of New Hampshire, 

through the town of Fryeburg; and the inhabitants of the State of 
Maine, as well as others, had been accustomed to float their logs 

and timber down and along said river, in its ancient channel, through 
and below said Fryeburg. Since the year 1820 all the water of 

said river has been diverted from its ancient channel and course, 
through a part of said Fryeburg, and flowed in a new course and 

direction, leaving its ancient channel at Ritssell's creek, so called, in 

said town, and flowing through J]ear and Bog ponds, meeting its 
former channel again near the hnd of Jolin H. Frye; and running 

in this new course through what is called the canal. The course 

of the river has been changed as aforesaid, and a new direction 

given to it, by the labor of individuals at different times, in opening 

and r·emovii,g its banks and digging up the earth and making a chan

nel where it now flows. Previous to the diversion of the waters of 
the river as aforesaid, it had been deemed of great importance by a 

portion of the inhabitants of the town, to produce that result, for the 
,1dvancement of their agricultural interest5 and enbanciug the value 

of their land situated upon 1nd near the ~·ivcr i and with this view, 
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thirty years ago, the undertaking had been co1n"menced of opening a 

communication through the high land which separated Bear and 

Bog ponds. In very high freshets the water of Saco river would 

flow over its banks into Bear pond ; and in the great freshet' of 

1785, it flowed over and tore out a "Gulf" so called, from the 

, height of land between Bear and Bog ponds. In 1814 the freshet 

of that year made the channel into Bog pond wider and deeper, 

which was enlarged, by the freshets of 1819 and 1820, into the 

deep and broad channel through which the river now flows. In its 

present course, the river runs a less distance in Fryeburg than for

merly, by fifteen or eighteen miles. The fall round the old river to 

the mouth of the canal, except rapids, 1s estimated at one foot a • 

mile." 

" It was proved that the corporation was duly organized ; and 

that at the original and subsequent meetings the following votes 

among others, were passed." 

" October 13, I 817-Voted, to take up the third article of the 

warrant, which was as follows, viz. to see if the proprietors would 
proceed to act on the grant of the Honorable General Court incor

porating the proprietors of said canal, as said grant now stands 

amended ;-and Voted, to proceed on the grant of the Honorable 

General Court and to open said canal." 
Voted, to choose a committee of five persons to superintend the 

business of opening said canal." 

"October 22, 1817-Voted, to see if saiJ proprietors will in

strnct their committee to open said canal. Voted by yeas and nays 

so to instruct their committee ; all the votes being in the affirmative 

but one." 

October 30-Voted, to direct the committee to proceed on mon

day next to work on said canal." 

December 27, 1817-Voted,' to raise five hundred Jollars to 

meet the expenditures that have already accrued in opening the 

canal, the remainder of the money, if any, to be paid in labor by 

the delinquent proprietors if wanted, provided they come in and do 

,he labor, wheB called upon by the conuuittcc." 
11 September 8, 1818~Voted, to clirec1 the committee to proceed 
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in opening the canal ;-and Voted, to raise two hundred dollars foi 
1he purpose of opening said canal." 

"Jl,farch 22, 1822. The third article in the warrant was to 

ch0ose a committee to open the channel from Bog pond to Saco 
river, the summer ensuing. Under this article it was Voted, to em

power the standing committee to take such measures to open the 

channel from Bog pond to Saco river as they should think proper." 

" October 7, I 822. Voted, to choose a committee of threP 

persons to superintend the further opening of said canal." 

".!lrticle 7. To raise money to meet the expenses that have al

ready accrued in opening said canal, and to pay such damages as 

the proprietors may think proper to individuals who claim the same, 

and for the further exigencies of said proprietors. Voted, to raise 

three thousand dollars for the purposes expressed in the seventh 
article." 

"It was further proved, 1hat in tho ordinary course of events, 

logs and timber might be floated down the former channel of the 

river, by the use of competent skill and proper care, without diffi
culty, and with little or no loss, In groat freshets however, when 

the river was unusually high and its banks were overflowed, very 
considerable losses had been sustained by the logs floating upon the 

intervales and into the creeks, gulfs and ponds adjacent to and con· 

nected with the river. Groat losses were sustained by the log own
ers in 1785, 180'7 and 1814, by the extraordinary freshets of those 

years ; and in all human probability consequences equally disastrous 

would have happened from the freshets of 1819, 1820, 1826, and 
1827, had Saco river continued to flow in its former channel." 

" Since the diversion of the water of the river from its former 

•' channel, it has been found more difficult and expensive, and less 

safe and convenient, in many places on the river above and below 

the canal, to drive and float logs down and along the same. The 

channel of the river above the canal, has been deepened from Swan's 
falls, so called ; the water is drawn off with more rapidity than for• 

merly, and extensive flats have been created. The distance from 

the commencement of the canal to the head of the flats, is one hun

drnd and ninety rods, and the distance across them tn tlrn widest 
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place, is ninety six rods, including ten rods for the width of the river 

Below the canal the riVfT rises hi1;her and quicker and falls sooner 

than heretofore, and logs arc now more liable to be thrown far upon 

the intervales and scattered and detained or lost; ,and a shorter time 

is afforded for the conven;ent running or floating of logs, when the 

water is at a suitable pitch for that purpose, than formerly." 

" The distance from the old river at the head of the canal, to the 

bridge at the lower end of Bear pond, is two hundred and ninety 

four rods ; and the distance thence to Bog pond is one hundred 

and twenty rods." 

"The canal here for the most part is very broad, with large sand 
flats ; and requires a high pitch of water in the river above, in order 

to float logs through it. That height of water which was safest and 

best to drive logs round the old river formerly, would now be insuf

ficient to float them in this channel to Bog pond." 

" Adjoining Bog pond is an extensive tract of low meadow land 
or bog, which is always flowed when there is sufficient water in 
Saco river to float logs into that pond. Upon this bog, when thus 
flowed, logs and timber arc more or less driven and scattered hy 

the wind and currents among; trees and stumps; rendering it diffi 
cult and expensive for the owners to remove them, and sometime,, 

impracticable, when the water subsides, until another freshet sur · 
ceeds. By these means logs are often detained a long tin1e from 
their places of destination; and when received, arc diminished i,1 
value by exposure to the elements and other causes." 

"Previous to the year 1824, there was no proper channel or ca

nal from Bog pond, through which the logs which had been driven 

into that pond or upon the bog, might be floated to the old river 

below. Thomas Day and David Bradley, two of the defendants, 
with Robert Bradley, Esq. first explored the passage for a channel 
from said pond to the river in 1821, and worked in digging and 

opening the present channel in 1822. After they had commenced 

and made considerable progress in the work, they were aided in it 
by others, proprietors of the Fryeburg canal. The first year after 
it was commenced, a channel was dug four feet deep and sixty or 
eighty rods in length. The undertaking was afterwards continued 
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and so far completed as to admit the passage of logs through this 
channel in 1824." 

"Since the year 1824, by the tlowing of the water through the 
new channel, it has been greatly increased in width and depth. The 
channel in the narrowest places was proved to be at this time about 

thirty three feet wide, and in the widest upwards of a hundred feet, 
and the banks at low water about five feet above the water, which 
was from six to eight feet deep, except at the outlet of the pond, 
where the water is shoal. This channel is crooked and somewhat 
circuitous. Since the year 1824, the owners oflogs have found 
less difficulty and incurred less risk and expense in driving their logs 
through the canal, than in the preceding years. The opening of 
the channel from Bog pond to Saco river was a benefit and not an 

injury to the log owners." 

"From the year 1820 to 1826, there were no freshets of extra
ordinary magnitude, and during that period probably logs might 
have been floated round the Saco river had it run in its ancimt 

channel, with but little risk, expense or loss to the owners." 
" It was also further proved, that the plaintiff, John Spring, was 

the owner of a large number of logs, which at different times had 
been put into Saco river above the head of the canal, for the pur
pose of being floatetl down the river to be used and disposed of be

low the town of Fryeburg, from the year 1821 to the time of the 

commencement of this suit; which logs, by the opening of the ca

nal, and diverting the water of the river as aforesaid, were preven
ted from floating down the river as they otherwise would have done, 
and were tloated into the canal, out of the usual and natural course 
of the river; that said Spring has within six years suffered loss and 
sustained damages by reason of his logs running into the canal, and 
being prevented from following the ancient and natural channel of 
the river, to the amount of thirteen hundred dollars." 

J. ~ E. Shepley, for the plaintiff. The injuries sustained by the 
plaintiff being found to have been done within six years, the action 
is not barred by the general statute of limitations. In an action of 
rhe case for consequential damages, like the present, it is not the 
first act in a series of events resulting in an injury, which gives the 
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rigbt to sue; but it is the injury itself which is the ground of the nc
tion. · The first act is regarded merely to ascertain if the injury is 

one which the bw will repair. However long the mischief may 

. have been continued, the right of action attaches only when the party 
begins to be darnnified. Such is the principle recognized in fixing 
the 1ime of commencing the period of limitation of suits against the 

administrator of an insolvent estate. Wrtlkcr v. Bradley, 3 Pick, 

261 ; Sherman v . .fltlcins, 4 Pick. 283; Chandler 1.J. Cftandler, ib. 
78. So, in actions of the case. Beasley v. Shaw, 6 East, 208; 
Weld v. Hornby, 7 East, 196; Slierwood v. Burr, 4 Day, 244 ; 
Rice v. Hosmer, 12 Mass. 127; ~father v. Green, 17 Mass. 60; 

Cro. El. 402; Cro. Jae. 231; 1 Com. Dig . .flction on the case 

for Nuisance B. 
Neither is the plaintiff's right to recover barred by the acts in

corporating the proprietors of Fryeburg canal, or further modifying 

their po~ers. 
Because-1st. Those acts are unconstitutional. By the con

stitutions of this State, and of the United States, no man's property 
can be taken from him under the public authority, except for public 
uses. The private property of one man cannot, in any case, he 
taken for the private use of another. Ken. Prop'rs. v. Laboree, 2 

Greenl. 290. Now here, the plai~tiff, as well as others, had aves
ted right to the navip;ation of Saco river, by the usage of more than 
twenty years; Berry v. Carle, 3 Greenl. 269; and this right none 
but the legislature, and for public uses, could take away. But the 
acts in question appear to have been passed for the benefit of pri
vate individuals ; who are made liable in their estates for all dama

ges; and without any remuneration in tolls, the benefit being deriv

ed from the increased value of their estates. Restrictions and in

cu~brances like these, not being usually imposed in cases of 

. public interest, show that this was deemed by the legislature to 

be merely a private ,speculation. Besides, the alteration is found 

by the commissioner's report, to be detrimental to the navigation of 
the river ; and useful to no one, except to the lands of the col'pora
tors. And to justify such an invasion of private rights it should ap
pear, on the face of the statutes, that the design was for the public 
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good. But whether the whole grant is unconstitutional or not, yet 
the limitation in these statutes is inoperative and void, because it 

goes to establish a rule in favor of one class of citizens which is not 
;;ranted to all; exemp1ing these corporators from die opemtion of 
the general statute of limitations. ]!olden v. James, 11 Mass. 405; 

Piquet, appt. o/C· 5 Pick. 65; Lewis v. Webb, 3 Greenl. 336. 
z~ The remedy given by these statutes is cumulative only; and 

does not take away the right to sue at common law. To this point 

the rule is that no statute is to be construed as taking away a com

mon law right, unless the intention is manifest. Melody v. Reab, 4 

J~fass. 373. But here, the remedy by complaint lies only against 
the corporation ; and as the individuals are also made liable, the 

remedy against them is left at common law. The court seem to 
have taken tliis view in Prop'rs. of Fryeburg Canal v. Frye, 5 

Green!. 43. The cases of Stowell v. Flagg, 11 Ma,ss. 364, and 

Stevens .·v. The .Jl-liddlesc.1i Canal, 12 Mass. 466, are not opposed 

to this position ; the general mill-act being manifestly for the public 

henefit; and tho act in tlie latter case containing no provision for in
,lividual liability. 

3. Nor do these acts contemplate any injuries to be redressed by 
the particular metlrnd therein prescribed, except injuries to real es

tate, The word "property" has generally been interpreted in this 

'.-;ense, in other statutes of a similar character. Boston ~ Roxbury 
mill corp. v. Gardiner, 2 Pick. 37. And it may be so inferred 

from the limitation here commencing at the time the channel is 
{;hanged ; by which act the land alone can receive damage. So the 
mills, which the corporators are autl1orized to build, may be erected 
,lt any time, after this particular limitation is expired ; and upon any 

.other than the construction contended for, the party injured would 

be without remedy. 

4. Neither do these acts purport to afford protection to the cor
,porators for injuries sustained by others on other parts of the river, 

beyond the limits of the canal. Y ct the case finds tlrnt the river has 

been deepened in one place ; its force altered for the worse in oth
'!1'S; aud that flats of ninety rods in breadth have been created above 
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the mouth of the canal ; which is not the necessary consequence ol 

making it, but on the contrary is an abuse of the powers granted. 

5. And the defendants themselves arc not protected by the stat

utes, because they have not opened a new channel in the manner 

intended by the legislature. If the statutes intended a public bene

fit, on which ground alone can their constitutionality be defended, it 

was by opening a safe, practicable and convenient passage for the 

floating down of timber as before.. It was never designed to destroy 

the navigable character of the river, and do an irreparable injury to 

those who had been accustomed to use its waters ; but only to change 

its course. Unless, therefore, the corporation has opened such a 

passage, the acts afford them no justification, sufficient time to do 

this having long since elapsed. This corporation, also, is specially 

vested with all the powers and privileges of corporations of the like 

nature. It must therefore be subject to similar obligations and du

ties. Now all other similar acts of incorporation, in Massachusetts1 

are manifestly designed to improve the navigation of the waters. 

There is no ground, either on the face of the statutes,· or in their 

subject matter, for any other conclusion, Yet these individuals, so 

far from improving the navigation, have essentially injured, and near

ly destroyed it; wasting its waters over so wide a surface as to cre

ate shoals and morasses in which the property of the citizens is de
tained and lost. Wales v. Stetson, 2 .Jltlass. 146; Coolidge v. 
Williams, 4 .ilfau. 40 ; Hood v. Dighton bridge, 3 Mass. 267. 

The seventh set of pleadings:, terminating in demurrers, present 

the question whether the defendants are justified by the statutes, after 

hav.ing admitted that their requirements have in no respect been com

plied with. To allow such a justification would be to legalize any 

.mischief which corporators could he found willing to perpetrate • 

• /l_ndover o/ Merlford Tiirnpike Corp. v. Gould, 6 Mass. 40; Com
JJWnweeltk v. Heare, 2 Mass, 102; Stanwood v. Pierce, 7 Mass. 
458; Steele v. Western Inland Lock Nm,~gation comp. 2 Johns. 283. 

N. Emery and Fessenden argued for the defendants :-lst. That 

under the general issue the defendants could nm be found guilty, the 

,case finding no fact~ on which they <'ould prnpcdy be charged 
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2. That the general statute of limitations began to run from the 

time of the first act openly done, which was more than six years Le
fore the commencement of the action. Hurst v. Parker, I Barnw. 
,y ./1.ld. 92; Dyster v. Battye, 3 Barnw. 'Y .JJ.ld. 448; McFadson 
v. Oliphant, 6 East, 387; Coke v. Sayer, 2 Wils. 85; Reed 1,1. 

:Markle, 3 Johns. 523; Bank of Utica v. Childs, 6 Cowen 238 ; 
2 Salk. 442 ; I Ld. Raym. 772. 

3. That the particular limitations in these statutes commenced 

at the time the current of the river was in fact turned, by whatever 

agency this may have been done. Fisher v. Hamden, I Paine's 
Rep. 55; Boyden v. Drummond, 2 Campb. 157; Bishop v. Lit
tle, 3 Green[. 405; 9 Dane's .IJ.br. 491; 5 Barnw. 'Y Cresw. 149, 

259; Troup v. Smith's Ex'rs. 20 Johns. 33; Iveson v. Moor, I 

Comyn, 58; 6 Cowen 189; Mullaghan v. Palmer, 3 Caines, 307. 

4. That Saco river was a public highway, in the use of which 
no person had such a vested right as to deprive the legislature of 
lhe power to alter its course, for the public good ; and at its discre
tion to limit the mode of remedy for damages occasioned to the 
property of individuals. 

5. That the mode of redress provided in. these statutes was not 
cumulative. They are public acts, to be construed as other stat

utes relative to highways, the provisions of which are held to take 
away all remedies at common law. Gedney v. Tewksbui·y, 3 .Mass. 
307; Smith v. Drew, 5 Mass. 514; Commonwealth v. The Blue
/till turnp. corp. 5 .Mass. 520; Commonwealth v. Coombs, 2 
.Mass. 489; .IJ.rundel v. McCulloch, JO Mass. 70; Craigie v . 
.Mellen, 6 Mass. 7; Wales v. Stetson, 2 .llfass. 143; Hood v. 
Dighton, 3 Mass. 263; The Governor and Comp. of the cast 
plate manuf Co. v. Meredith, 4 D. 'YE. 794; Stowell v. Flagg, 
11 Mass. 364; Cro . .Tac. 644; Williams v. Hingham and Quin
•~Y turnp. 4 Pick. 341. 

6. That a demand in writing by the plaintiff, according to these 
f:tatutes, is a condition precedent, without which he cannot recover. 

7. That the transactions complained of were lawful acts, relating 
,,o pHb!ic property, and therefore formed no foundation for a claim 



286 YORK. 

Spring v. Russell & ak 

of consequential damages. Callender v. Marsh, 1 Pick.: 418; 
Stat. 1821, ch. ·11s, sec. 1; 1 Chitty's Pl. 133. 

8. That the plaintiff having purchased his timber several years 
after the river was turned, he took it subject to all the inconvenien

cies resulting from the existing state of the river, and therefore at a. 
price proportio~ably reduced ; which being the loss of the seller and 
not his own, he has no claim for damages. 

9. That if he had a remedy, it was local, and should be sought 

in the county of Oxford; being in the nature of case for a nuisance. 
Warren v. Webb, I Taunt. 379. 

E. Shepley, in reply, to the point that fresh rivers partook of the 

nature of highways only so far as the right of passage was concern
ed ; and that the legislature could change their channels only for 
public and not for private purposes; cited Hargrave's law tracts, 5, 

- 8, 9; The people v. Platt, 17 Johns. 195; Hooker v. Cummings, 
20 Johns. 90; .11.ngell on Water courses, p. 14. And he urged 

that the limitation was unconstitutional, being from a fixed day, and 

not from the time of the act done. I Ld. Raym. 307, 1 Chitty, 
233. 

This cause was argued at the last ./lpril term ; and the opinion 
of the Court was now delivered by 

MELLEN C. J. It appears by the report of the comm1ss1oner 
who was appointed, by consent of parties, to ascertain and settle 
the facts in this case, that the plaintiff has sustained damages withi1i 
six years next before the commencement of the action, to the amount 

of thirteen hundred dollars ; by reason that his " logs, by the open

ing of said canal and diverting the water.of said river as aforesaid, 

were prevented from floating down . said river as they otherwise 
would have done, and were floated into said canal, out of the usual 

and natural course of said river ; and by reason of said logs run

uing into said canal, and being prevented from following the ancient 

and natural channel of said river ;" and the question before us is, 
whether he has a right to recover all cir any part of that sum, upon 

a view of all the facts detailed in the report1 and the applicati?n of 
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_ legal principles to those facts. W r havf' li~tf~ned with patience, 

pleasure and profit to the learned and clahorn(r> arguments of the 

counsel upon the numerous questions discussed, arising on the se\·

eral issues joined ; and, aware of the interesting nature of the cause 

to the parties, in a pecuniary point of view, as well as of the irnpor · 

tance of some of the principles involved in its decision, we have 

examined it with attention, and have formed an opinion which we 

believe to be correct. 

The act incorporating the proprietors of the Fryeburg canal was 

passed on the second day of Jl!.larcli, 1815, and they are vested 

thereby " with all the powers and privileges which are by law inci

dent to corporations of the like nature for the purpose of opening a 

new channel for Saco river within the town of Pryeburg" from one 

point on the river to another, particularly described in the act. 

The second section declares that the persons named in the first sec

tion " shall be liable in their individual as well as in their corporate 

capacity to make good all damages sustained by any person or per

sons, in consequence of opening said new channel ;" and it creates 

a lien upon the real estate of the several corporators. The third 

section declares " that in all cases where any person shall be dam-' 
aged in his property, by reason of opening or managing said new 

channel or canal, and the said proprietors do not within thirty clays 

after being requested thereto in writing, make or tender reasonable 
satisfaction to the acceptance of the person so damaged, such per

son damaged as aforesaid, may apply in writing to the Court of 

Common Pleas or the Supreme Judicial Court holden within the 

county where the damage is sustained, within two years thereafter 

for redress." The section then goes on and prescribes the partic

ulars of such proceeding by complaint. An additional act, passed 

on the 20th of June, 1816, prescribes some further restrictions as 

to the mode of prosecution by complaint ; authorizes the proprietors 

to purchase and hold real estate on the river and canal to a certain 

amount ; and declares that all claims or right of action, against the 

corporation or the members thereof, shall be barred at the expira

tion of four years from the time the cau~e of action shall have ac

crued. The act of February 23, 1818, bars"all ~uch claims or 
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right of action at " tlw expiration of six years from and after the 

time the said Saco river shall have been tumed, and taken its course 

through the said new channel." The act of June 19, 1819, merely 

relates to the choice of assessors and the assessment and collection of 

sums assessed, and has no relation to this cause. Neither of the 

acts before mentioned limits the time within which the canal was to 

be opened and the river to be turned into and take its course through 

it ; nor does either of them authorize the proprietors to demand or 

receive any toll from those whose property should be transportecl 

upon its waters. 

The defendants have severally pleaded seven pleas, vi,; :-the 

general issue and six special pleas in bar. Four of the six are 

picas founded on the general statute of limitations, or the special 

limitations in some of the acts before mentioned ; the sixth is a plea 

of conformity to the act of incorporation in opening the canal. Tlw 

seventh plea states in substance, the organization of the proprietors 

under the act of incorporation and some of their proceedings pre 
paratory to their commencing the work intended ; and each defen 

dant in this plea says that the acts done and complained of in 1he 

writ, were done by him, as one of the corporation, and under i1s 

authority, in opening the canal. The plaintiff to this replies and 

says that the proprietors did not open the canal in conformity to the 

act. To this there is a general demurrer. At present we skill 
confine ourselves, to the examination of the cause as presented on 

this issue; waiving the numerous questions arising upon the six. 

other issues. We adopt this method, because the seventh plea dis

closes the character in which the defendants acted, and opens the 

whole subject to consideration, as well as the legal objection to the 

sufficiency of the replication to this plea ; though there is no doubt 

we are at liberty to examine all the merits of the cause, so far as 

facts are concerned, upon the general issue ; for in the agreement 

of the parties as to the appointment and powers of the commission. 

er, it is expressly stated, that the court, upon the facts reported b} 

him, and upon the several pleadings which have terminated in de • 
murrers, shall decide the cause. 

Prior to the act of incorporation in 1815, Saco river passed 
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through the town of Fryeburg in a very circuitous manner. By the 

opening of the canal, its winding course has been essentially altered, 
and it has been shortened fifteen or eighteen miles in that town. It 
is stated or admitted that until it was so shortened by means of the 

canal, "the inhabitants of the State of Maine, as well as others, had 

been accustomed to float their logs and timber down and along said 
river, in its ancient channel, through and below said Fryeburg." The 
allegations in the writ are, that the defendants on the first of July 
1815 "removed and opened the banks of said river, and there

by diverted and turned a great portion of the water of said 
river from its natural and usual channel and course, and until the 

commencement of this action the water of the same river, by means 

of the same opening of said banks, was so diverted and turned from 

its accustomed channel, and the defendants thereby obstructed and 

prevented the floating and passing of logs and lumber along the usual 

channel of said river, as before the opening of the bank." The plain
tiff then avers that his logs which he had in Saco river above the 

opening in the bank, "by means of the opening and removal of 

said bank of said river as aforesaid, were prevented from floating 
down the same river, as they otherwise would have done, and there

by were carried from the natural channel of said river, and became 
ofno value, and were wholly lost to said Spring." 

Whatever acts the defendants did, of which the plaintiff complains, 
they claim to justify under the act of incorporation. This act and 
those additional thereto, the plaintiffs declaration and the pleadings, 
together with the report, present three general questions to view: 

1. Whether the plaintiff has suffered any damages for which he 
ever could maintain any legal process. 

2. If so, does a common law action furnish a legal remedy for 

their recovery ? 
3. Has the remedy been lost by the operation of any of the 

statute limitations on which the defendants rely in their pleas. 

Damnum absque ir,juria, is not a legal novelty. It does not ne
cessarily follow that because a plaintiff may have sustained a serious 
injury in his property, consequent upon the voluntary acts of a de

fendant, that therefore he has a right to recover damages for that in-

37 
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jury. Some acts may be justified by an express provision of law; 

or the damage may have arisen as the consequence of those acts 
which others mi;;ht lawfully do in tho enjoyment and exercise of their 
own rights and management of their own business; or it may have 
resulted from the application of those principles by which the general 
good is to be consulted and promoted, though in many respects op

erating unfavorably to the interests of individuals in society. Other 

instances might be stated. Such is and must be the law of society. 
But we proceed to the consideration of the first question. 

Fresh water rivers, though in point of property, they are prima 
facie private, yet they may be of public interest, and belong to the 
people at large as public highways. Rivers of public use in the 
transportation of property are of this class ; and being subservient 
to commerce, have by general co~sent of mankind and by the rule 
and authorities of the common law been considered as things of com
mon right. Sir Matthew Hale, in his learned treatise de jure maris, 
lays down the doctrine that fresh rivers belong to the owners of the 
adjacent soil ; but that such rivers as well as those which ebb and 

flow, may be under servitude of the public interest; that is, may be 
of public use for the carriage of boats, &c. and in this sense may be 
considered as public highways by water. Harg. Tracts, ch. 3, 8; 
Davies Rep. 152; 4 Burr. 2162; Palmer 8J al. v. Mulligan o/ 
al. 3 Caines 307; 3 Kent's Com. 344; Berry v. Carle iy al. 3 

Greenl. 269. 
Saco river in the town of Fryeburg is one of the character above 

described; not a navigable river, however deep and large, in com

mon law language, being above tide waters ; but one under servitude 
to the public interest, and over the waters of which the public ha\'e 

a right to pass. In this respect such a river resembles a highway 011 

land ; for the land over which a highway is laid out is private pro
perty; yet the highway belongs to the public for the common use. 
The owner of land adjoining a fresh water ,river owns to the thread 

of the river ; so if a man purchase land bounded on one side by a 

highway, the deed will convey to him the land as far as the centre 
of the road. 3 Kent's Com. 349, an4 cases there cited. The leg

islature, if they see cause, may lay out a highway; and for reasons 
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satisfactory to them, they can discontinue or change the course of it. 
It is equally true, and is admitted by the counsel for the plaintiff, 

that the legislatme may alter the direction of a river when the public 

good requires it; and that if the act incorporating the proprietors of 

the canal in question was passed for public benefit and not for private 

accommodation and advantage, the act is so far constitutional. But 
he contends that individual interests and personal or private consid

erations were the only objects in the view of the legislature. 
It is said that this fact appears from the report; it only appears 

that thirty years ago " it had been deemed of great importance by a 
portion of the inhabitants of the town to produce that result" (the di
version of the waters of said river as aforesaid) "for the advance
ment of their agricultural interest and enhancing the value of their 

land situated upon and near the river; and the undertaking had been 

commenced of opening a communication through the high land 

which separated Bear and Bog ponds." The opinions and pro

ceedings above mentioned do not appear to have any connexion 

with the act in question or with the persons therein named. Besides, 

as we determined in the case of Thomas v .• Mahan o/ al. 4 Greenl. 

513, we are not at liberty to travel out of the act in search of its 
meaning; but must give it such a construction as its language au
thorizes and seems to require; remembering at the same time that 
when the constitutionality of the kw is in question, we should be on 
our guard not to decide and pronounce it to be unconstitutional, by 
ascribing motives for its enactment which perhaps never existed, and 

excluding from our view those facts and considerations which might 

have justly had an important influence on the mind of the legislature. 
Marshall C. J. in the case of Fletcher v. Peele says, "The ques

tion whether a law be void for its repugnance to the constitution, is 

at all times a question of much delicacy, which ought seldomj if ev
er, to be decided in the affirmative in a doubtful case." The con-' 
stitution of Massachusetts in the 4th article of ch. I, as originally 
formed, authorized the legislature to establish and ordain all manner 

of wholesome and reasonable laws, not repugnant to such constitution, 

as they should judge to be for the good and welfare of the common
wealth and of the subject,, of the same. And in the 10th article of 
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the Declaration of Rights it is stated that " whenever the public ex
igencies require that the property of any individual should be appro

priated to public uses, he shall receive a reasonable compensation 
therefor." 

Under the above mentioned limitations it is the unquestioned 
province of the legislature to determine as to the wisdom and expe
dience of a law, and how far the public interest is concemed, (if in 

any degree,) and may properly be influential in the enactment of a 

law directly operating on private property or private rights. In the 
case before us the legislature have made provision for compensation 
to those injured by the opening the canal and the diversion of the 

river into it ; and we hear no complaint from those whose lands 

have been appropriated for the purpose~ of the canal, or those whose 
lands may have been rendered less valuable, if there are any such, 

by so important a change in the course of Saco river. How far a 

a person whose private property has not been taken from him by 
means of the act of incorporation, has a right to contest the question 
of constitutionality, is worthy of consideration. On principles of 

analogy it would seem he has none ; but we will not pursue this in
quiry, or decide the point. We apprehend that the question of con
stitutionality does not in judicial consideration, depend on the pro
portion which the public interest bears to private interest, in the ap

plication of the restrictive principle on which the plaintiff's counsel 

relies. In the case of Commonwealth v. Breed, 4 Pick. 462, the 

court observe, " but it is said this grant was made upon the petition 

and for the sole benefit of an individual, and was not needed for the 
accommodation of the public. It is doubtless true that the leading 

motive of the defendant in erecting the bridge was private profit ; 
and so almost all other enterprizes, many of which have resulted 

in great public improvements, have originated in private gain. We 

can see no valid objection to the constitutionality of this grant." 
The grant to Breed was to erect a bridge from Chelsea to Belle 
Island in Boston harbor ; and the court lay down the principle be
fore stated in this opinion, that "in all cases the legislature has the 

power to inquire when the public convenience and necessity de

mand these partial ob:;truction~ and interruption:; to navigation, and 
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upon what term~ and conditions they may be established." The 

act of Jl11arch 15, 1821, establishing the Cumberland and Oxford 
canal corporation, authorizes the corporation to " take and use the 
lands of private persons, acquiring the same title to said lands as is 

acquired by the public to lands appropriated for public highways, 
and paying a just compensation therefor." In the act establishing 

the Kennebec and .11.ndroscoggin canal association, passed March 4, 
1826, there is a clause exactly in the same words. Are these acts 

unconstitutional in respect to the foregoing provision ? In the act 
of June 22, 1793, incorporating the proprietors of the ~fiddlese,r.: 
canal, there is this clause :-" Whereas it may be necessary in the 
prosecution of the foregoing business, that the property of private 
persons may ( as in the case of highways) be appropriated for the 
public use; in order that no person may be damaged," &c. &c. 
The act then prescribes the mode for obtaining compensation. In 
the act of March 10, 1792, incorporating the proprietors of the 
Massachusetts canal, there is a more extensive authority given. 

And similar power is given in the following acts, viz. that of I 0th 

March, 1797, incorporating the proprietors of Ten Mile Palls. So 
in the act as to Saco falls canal, of February 1803, and in that of 

Medford canal of March 1805. The act of March 1793, empow
ering Charl1::s Barrett to open and make a canal in the county of 

Lincoln is more in point still. On his application he was authori-• 
zed "to open and cut a navigable canal from the upper part of Bar
rett's town (now Hope) so called, in said county of Lincoln, be
ginning at the distance of twenty five miles above the head of the 
tide in George's river, so called, in the county aforesaid, to commu
nicate with the sea, at the mouth of said river." The same power 

was given to take and appropriate private property as in the other 
acts before cited, making compensation for it. Here a sufficient 

quantity of water is to be taken for the canal ; and the preamble of 
the act states that the object in view in making the canal was to 
avoid the falls in George's river. Had not the legislature as mueh 
right to change the course of Saco river and shorten it thereby fif~ 
teen miles, as to avoid an obstrnction occasioned by falls ? The 
act iucorporatiug the proprietors of the locks and canals on Connect" 
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icut river confers similar powers; and among others, Jolin Worth
ington, Caleb Strong and Theodore Sedgwick appear in the act as 

proprietors ; three of the most eminent lawyers in that section of 
the country. Many other acts similar in principle might be men
tioned. AH these canals and locks are or were to be made at pri

vate expense, and for the profit of the proprietors ; yet as the legis
lature granting the several charters considered that a public good 

would result from the existence of this species of river or highway, 
they gave to the proprietors the same power of appropriating pri
vate property in effecting the object in view as is exercised in the 
location of highways. But we have never heard of any objection to 

these acts on the ground of unconstitutionality ; and yet why are 

they not as liable to the objection as the act incorporating the pro

prietors of the Fryeburg canal ? They were authorized merely to 
open the canal or new channel for Saco river ; no time was limited 
within which the channel should be completed, nor does the act re
quire it to be of any particular width or depth, or degree of excel
lence, convenience or safety, as it respects those who might trans
port through it, their boats, logs or lumber ; no toll was granted to 

the proprietors, nor, by the act, were they bound to keep it in re
pair or free from obstructions after it was once opened according to 
the act. Whether the new channel opened by the defendants, un

der the authority of the corporation, is more or less safe and conve
nient than the river before the diversion of it, we apprehend to be 
no question in this cause ; if properly opened, the defcn<lants are 

not responsible. 
The act of incorporation empowers tho corporation to open a new 

channel for Saco river, between two given points; and the act of 

February 23, 1818, as before stated, bars all claims for damages 
"at the expiration of six years from and after the time the said Saco 

river shall have been turne<l and taken its course through the said 
new channel." The several acts must be construed as one act, be

ing in pari materia. What then did the legislature mean, in the 

absence of all descriptive language, by the words " a new channel 
for Saco river?" The act of 18 l 8, fixes the liability of tho corpo

ration and it~ nwmhers, for damages, as terminating at the time of 
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the turning of the river and taking its course through the new chan

nel ; and allows six years after that time to prosecute for the accru
ed damages. On this principle, the new channel seems to have been 
contemplated as opened when the river should be turned into it and 

take its course through it ; and it is stated in the report that " since 
the year 1820, all the water of said river has been diverted from 

its ancient channel at Russell's creek, so called, in said town of 

Fryeburg, and flowing through Bear and Bog ponds and meeting 

its former channel again near the land of John H. Frye, and run

ning in this new course through what is called the canal." Accord
ing to this fact, it seems that such a new channel was opened, some
time in the year 1820, as the legislature intended by the act of in
corporation. 

The report further states that Spring was ·the owner of a large 

quantity of logs in Saco river from 1821, to the commencement of 
the action, and those arc the logs mentioned in the writ; and this 
implies that he did not own them till after the canal was opened and 

the course of the river changed. In addition to this, it appears by 
the writ that that the gravamen alleged, which we have before cop
ied verbatim from the declaration, has no connexion with or refer

ence to any insufficiency or imperfection of the new channel ; bHt 
all which the plaintiff complains of is, that the defendants, by re-• 
moving the banks of the river, prevented his logs from floating down 
the river as they would have done, if there had been no diversion ; 
instead of which they were carried into the new channel. All this 
is true ; but do these facts lay a foundation on which this action can 
be sustained, when by an act of the legislature the proprietors had 

a legal authority for diverting the river from its ancient channel ? 
In our allusion to the limitation in the act of 1818, which has been 

made above, our only otject was to aid us in giving to the expres

sion in the first act, "opening a new channel," our construction as 

to its import and meaning ; and without refer~1ce to the constitu

tionality of it, against which the plaintiff objects. The plaintiff in 
his declai·ation does not allude to either of the acts before mention
ed, much less claim any damages in virtue of any of their provis

ions ; therefore if the facts which have been reported to us, in con-

' 
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nexion with those provisions, amount to a justification of their con
duct, the action of course must fail. 

Having thus considered the general ground of defence under the 

first head or division of the cause, we now proceed to examine the 

special ground, presented on the demurrer to the replication to the 

seventh plea. The substance of this plea has already been stated, 
and also of the replication. The plea states a good defence, and 

the question is whether the replication has avoided it. As we have 
before observed, the act of incorporation limits no time within which 
the new channel or canal should be completed ; and in such a case 

the general principle of the common law implies and requires that 
it should be done in a reasonable time. In such a case as this, the 

question as to reasonable time is matter of evidence, depending on 

facts which are not before the court. When the facts are found, it 

is a question of law. It is true that the length of the canal is given; 

but as to the time and expense requisite for its completion the court 
know nothing. Tho replication professes to avoid the plea by say

ing that the corporation never opened the new channel according to 

the provisions of said acts; and on the demurrer, the counsel for the 
defendants contend that the replication is bad, as it contains no aver
ment of any neglect, or that a reasonable time had elapsed, before 
the plaintiff sustained the injury of which he complains ; it being a 

traversable fact, as much as an avermont of special notice or of per
formance of a condition precedent on the part of the plaintiff is 
traversable. These are familiar principles. The plaintiff's counsel 

in reply, contends that his replication puts every thing in issue, in

cluding the question of reasonable time. The averment is that the 

proprietors have never opened a new channel, in the prescribed rout 

in manner and form as in the said acts is E!'ovided ; and yet these 
acts contain no provision as to time. wT-iether a reasonable time 

had elapsed or not, is not the question; but whether on demurrer 

the averment that it had elal1sed is not essential to the sufficiency of 
the replication. Upon the principles of pleading we are strongly in

clined to the opinion that it is. Nothing was averred in it but a non
conformity to the provisions o[ the acts, in the manner of opening 

the new channel for Saro river. 
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Our opinion is, that the defence is sustained upon the broad, gen
eral ground on which we have examined and placed it ; and it 
seems to be also on the demurrer to the replication to the seventh 
plea ; and thus we close our observations on the first head or divis

ion of the cause. 

The disposition which ,ve have thus made of the cause, renders 

it unnecessary for us to proceed any further ; but still, as to the se
cond division of the subject, we would observe, that the ground of 

action assumed by the plaintiff is not covered by the specific process 

which the act of incorporation has prescribed. It was the usual 

mode of redress pointed out in acts of a similar character previously 
passed, having for their object the claims of those whose property 

might be taken or appropriated for the contemplated purposes. 
From the provision of a remedy for this class of persons and no oth
ers, an argument may well be drawn in favor of the defence, and of 

the exemption of the proprietors from liability for consequential 

damages like those demanded in this action ; inasmuch as the act 

does not declare them liable for such damages, nor liable for re

pairs, nor grant them any toll. Towns are expressly made liable 
for the repair of highways, and for damages to individuals suffering 
from bad roads ; and corporations entitled to and receiving toll are 

also liable on that principle. As to the questions arising on the plead
ings, based on the statute of limitations, being the last division of the 
cause, we forbear all observations, and waive the examination of 
them, as wholly unnecessary. 

Plm"ntijf nonsuit 
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COFFL'l lS, COFFIN, 

An attorney at law is liable to an action for n,nncy collected by him: in the same 

manner as any other agent, anrl with0ut a npecial dt'm:md; and the s!alute of 

limitations begins to run from the time he receives the money. 

AssuMrs1't to recover $47 ,60 which Charles Coffin the defen

dant, in the course of his practice as attorney and counsellor at law, 

had collected for a demand left with him by Paul Coffin, the plain

tiff, against one Bean. The demand was left with the defendant 

prior to the year 1807; and the money was received July 20,. 1815. 
In 1806, Davie( Coffin was appointed guardian to the plaintiff; in 
which office he continued till the year 1829; and on the 19th day 

of December 1818, he had a settlement of accounts with the defen

_dant, and thereupon gave him a rP.ceipt in full of all accounts and 

demands to that date; and in full for all demands left in his office 

for collection. In this receipt the plaintiff was not mentioned. It 
was agreed, in a case stated by the parties, that David Coffin, if he 
were a competent witness to the fact, would testify that this receipt 

was not intended to include and did not settle the demand in ques

tion. And it was further agreed that during the period of the guar

dianship the plaintiff resided in New Hampshire, the guardian, dur

ing the same time, residing within half a mile of the defendant's 
house. The money being demanded of the defendant, March 9th 

1830, he repl)ed that he had paid it over to the guardian, and should 
not pay it again, 

The defendant pleaded the general issue, and the statute of limi

tations; to which the plaintiff replied a new promise, on which 

issue was joined ; and the cause was submitted, upon the facts and 

pleadings, to the decision of the court. 

J. 4' E. Shepley, for the plaintiff, contended that the statute of 

limitations did not begin to run till the plaintiff had a right to main

tain an action; Walker v. Bradley, 3 Pick. 261; Wilcox v. Plum

mer, 4 Peters 172 , and that here no action could be maintained 
against l'l1e defendant, he being an attorney at law, till the money 
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was demanded, which was not till .March 1830. Staples v. Sta• 
ples ~ tr. 4 Greenl. 532. And to the competency of David Cof
_fin as a witness, they cited Bliss i,. Thompson, 1 Mass. 488; Page 
v. Weeks, l 3 Mass. 199; Barstow n. Gray, 3 Grcenl. 409; Ely 
l/. Forward, 7 Mass. 25; Phillips 1•. Brirl!{e, 11 Mass. 242; Gif
ford v. Coffin, 5 Pick. 447. 

D. Goodenow, for the dcfendanl, objected to th~ right of the 
plaintiff to maintain this action ; there being no special request, but 
only the usual scepe requisitus, alleged in the declaration; 1 Chitty's 
Pl. 322,325 ; 1 Saund. 33, note 2; Wallis v. Scott, l Stra. 88; 

and such request being necessary, on the authority of Staples v. 
Staples 4- tr. 1 Green/. 532. But he contended that the facts in 
that case did not call for the decision of that point, which was extra
judicial, and not supported by the analogies of the law. The right 
of action here accrued as early as the year 1815, when the money 
was received and ought to have been paid over. 

He ,tlso contended that David Coffin was not a competent wit
ness, as his testimony would go directly to exonerate himself by 

-charging the defendant. Emerton p. ,/Jndi·ews, 4 Mass. 653, 
Widgery v. Haskell, 5 .Mass. 144. 

The opinion of the Court. was read at the cnsumg November 
term in Cumberland, as drawn up by 

MELLEY C. J. Some years prior to 1815, the plaintiff placed 
m the hands of the defendant, as an attorney at law, for collection, a 
demand against one Bean; and the same was paid to the defend .. 
ant on the 20th of July, 1815, amounting to $47,60. The pres
ent action is brought to recover that sum. The defendant pleaded 
and relies on the statute of limitations ; the plaintiff replied and re
lies on a new promise within six years, next before the commence
ment of the action. Ou the 9th of Marclt 1830, an agent of the 

plaintiff demanded the money of the defendant, who replied that he 
had once paid it to the guanlian of the plaintiff; and that he should 
not pay it again. Whether ho ever did or not, is an immaterial in
quiry, if the statute Qf limitations commenced running when the 
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money was received of Bean by the defendant and he became ac

countable for it ; for if it did, the action is barred, because there is 

no pretence that any new promise was ever made. Viewing the 
cause in this light, it is evident at once that the facts deposed by 

David Coffin are not of the least importance, and therefore it is of 

no consequence to inquire whether the deposition was admissible or 

not. Nor is it a subject of consideration whether the pleadings are 
technically a~curate and formal, in the decision of a cause on an 

agreed statement of facts. This we have often decided .. The only 

qnestion is when the statute of limitations commenced running against 

the plaintiff's demand. Unless the defendant stand in a relation to 
the plaintiff different from that of any other person who has collec

ted a sum of money as agent for the principal who employs him, 

then most clearly the action is barred. On this point no doubt has 

been raised. The counsel for the plaintiff, however, contends that 

his right of action did not accrue till after the demand on the defen
dant in March 1830, and that till then the statute did not commence 
running ; and in support of his position he relies upon the case of 
Staples v. Staples and .11.darns tr. 4 Greenl. 532. The only ques

tion in that case, as stated by the court, in delivering tho opinion, 
was "whether at the time of the service, he (.fl.darns) was such a 
debtor of the principal as to be chargeable in this process," and that 
was the only question which it was necessary for the court to decide, 
and which they formally did decide. The cases there cited clearly 

show that debts payable at a future day are attachable by our trus
tee process ; so that on the ground assumed in argument by .fl.darns 
he was clearly a trustee. In answer to the argument, the court used 

the expressions " we admit the principle to be correct, that until af

ter demand made, the attomey in this case was not liable to the ac

tion of the principal, and it appears that no such demand was made ; 

but it does not follow that he was not liable to this process at the suit 
of the plaintiff under the circumstances disclosed." By the report 
of that case it appears that ten minutes after the money had been 

paid to Mr . .fl.darns, and before he could pm;sibly have had time to 

pay it over to his client, it was attached. In view of these facts and 
in reference to them, the observation of the comt above quoted, was 
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made, and not in language sufficiently guarded. The expression as 
to the necessity of demand was incidental, and not necessary, and 
had no connexion with the point decided. We are perfectly satis

fied with the decision itself, but do not feel bound by any collateral 
or incidental expression of an opinion, having no necessary connex
ion with!lit. Any impressions received, as to the necessity of a de

mand upon an attorney for money collected by him, before he can 

be considered as liable to an action, will be removed b'y the present 
opm10n. Indeed we are satisfied on further examination of the sub
ject, that we are not authorized to distinguish an attorney from oth,i 
er agents, and that the language used by the court, even if applied 
exclusively to that case, could not be sanctioned as correct. Still, 
the case of Staples v. Staples ~ tr. was properly decided and is 
fully sustained by settled principles. The result is, that the present 

action cannot be maintained. 
Plaintiff nonsuit. 
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POTTER, Judge, we. vs. TITCOMB. 

la an action on a Ptubatc boml, it i3 sufficient if the writ be in<lorsed with the 
names of the persons for whose benefit it is brought, without mentioning the 
characters in which they claim. 

In order to compel an administrator, on his official bond, to pay the amount of a 

debt due from him to the intestate, it is necessary that he.should first be charged 
with the amount, in an administration account, by a decree of the Judge of 
Probate. 

1n an action on an administrator's bond, to compel him to account for and pay over 

the amount of a private debt due from him lo t:he intestate, the lapse of more 
than twenty years since the date of the bond affords no ground for the presump
tion of payment tu the heirs; because such payment, without a previous decree 

of distribution, would be a violation of his duty, which the law will not presume. 
Neither doetl the presumption arise that the debt wa0 forgiven by the intestate, 

for gifts, as well as wrongs, are not to be pres'Jrncd. 

The presumption of payment, arising from lapse of twenty years, does not seem 

applicable ·except in caaes of bond~ or other contracts for the payment of money, 
&c. or the pcrfo1mance of n specific duty, at a fixed lime, from which the t.erm 

of twenty years might ccmmence. 
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In an action on an a<lministrator's bond, brought for the benefit of the heirs at law 
here, it was heid lo be no good objection, in arrest of judgment, that the intes
tate was a foreigner, having a foreign domicil at the time of his death, nnd that 
the administrator here was therefore accountable to the administ1at1>r abroild for 
the ,assets, if any, in his hands. 

·An official bond, being given for official good conduct, is not discharged by a faith• 
fol accounting for monie~ to the ftmount of the penalty; but stands good as a 

security for losses and defalcations to that amount. 

1n debt on an administrator's bond, the defendant pleaded in bar t~at he had paid , 
to the heirs and creditors of the intestate divers sums which had beee allowed 
by the Judge of Probate, amounting to more than the penalty of the bond. The 
plaintiff replied that the defendant was indebted to the intestate in certain prom
issory notes, of which he had never rendered any account; but without any 

averment that he had been cited for that purpose. And on demurrer it was 

held that the replication was bad, for the omission of such averment; that the 
plea would have been bid if demurred to ; that the defect of the plea was cured 
by the fault of the replication; and that a citation to account being an essential 
pre-requisite to the right to maintain the action, and it judicially appearing that 
the defendant had never been cited, though several issues of fact had been found 

against him he was entitled to judgment non obstante veredicto. 

Leave to replead may be granted after argument upon demurrer. 

Tms was an action of debt brought by the Judge of Probate, on 

an official bond given to his predecessor Nov. 28, 1804, by Joseph 
Titcomb, in the penal sum of ten thousand dollars, conditioned for 
his faithful administration of the estate of Moses Titc.omb deceased, 
described as late of the island of St. Croix. The condition was in 

the language of the form prescribed in the statute, except that the 

words "or judges" were omitted. The writ was indorsed with the 

names of divers persons "for whose benefit this action was brought,'' 

without mentioning whether they were heirs, _creditors or legatees. 

The object of the suit was to compel the clefendant to render an 

account of, and to charge him as administrator with the amount of 

two promissory notes given by the defendant to the intestate ; one 

dated .JJ.ug. 26, 1799, for ,'ft454, payable in two years; and the 

other dated .IJ.'l!g, 10, 1804, for .'$4450 payable in three years, both 
bearing interest. 

The defendant, afrer oyer, pleaded first, non est fact um, on whi.ch 

issue w:as joined :-secondly, a general performance of the condi

tion :-thirdly, wit debet, on which issu~ was joined ;-fourthly, 
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that he had paid to the heirs and creditors of the estate the sum of 

$1211,26 which was settled and allowed by a decree of the Judge 

of Probate Nov. 13, 1805; and the further sum of $431,18, 

which was also allowed Dec. 24, 1806; and the further sum of 

$9210, 77 which was stated in account and assented to by the heirs 
in writing Jan. 9, I 807, !mt not finally acted upon till Nov. 1825: 

fifthly, payment of the whole penal sum to Judge Freeman, the 

original obligee, Nov. 28, 1808. 
To the second plea the plaintiff replied that the defendant was 

indebted to the intestate by the promissory notes above mentioned, 
setting them forth, of which he had never rendered any account, 
either to the Judge of Probate, or in any other manner. And the 

defendant rejoined that he was not so indebted ; on which issue was 

taken to the country. 
To the fourth plea the plaintiff replied in the same manner as to 

the second, protesting that the defendant never paid the sums men
tioned in this plea. And the defendant, protesting that he was not 

so indebted, rejoined that it was the declared intent of the intestate 

in his life time, and up to the time of his decease, that whatever 

monies might be apparently due to him from his brothers and 
sisters, (the defendant being his brother,) should not be inventoried 
or brought into any administration account, but should be deemed 
to be, and by him were on the day of his decease, which was Sept, 
1, 1804, in consideration of love and affection, freely remitted and 
forgiven ;-Wherefore, with the concurrence and assent of the 

heirs, such debts, and particularly the notes mentioned in the re

plication, were not inventoried nor brought into the administration 
accounts. To this the plaintiff surrejoined ; denying that such 

was the intent of the intestate ; denying also the assent of the heirs 

to the omission to render an inventory of the notes ; alleging that 

the defendant fraudulently concealed and kept back the notes, and 

neglected to render any account of them; and traversing the re
mission of the debt by the intestate, as alleged in the rejoinder, 
Whereupon the defendant demurred, assigning for cause,s of de

murrer, that the plaintiff had not confessed nor avoided the rejoind ~ 

er,-that he had attempted to put in issue all the fa<'ts of the re~ 
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joinder, instead of taking by protestando all which he had not 

traversed,-that he had also attempted to make a denial of facts in 

the rejoinder, a matter of inducement to his traverse ;-that his 

surrejoinder was double, in denying both the intent of the testator 
and the assent of the heirs-that it contained new matter, not stat

ed in his fourth replication, and so was a <leparture,-that it denied 

matters not traversable,-and that the plaintiff attempted insidiously 

to charge the defendant with fraud, in order to drive him either to 

admit the fraud, or to commit a departure by denying it. 

To the fifth plea the plaintiff replied that the defendant was in
debted by the notes, as stated in his replication to the second plea; 

setting them forth ; alleging that at the time of granting administra

tion the defendant did not exhibit the notes, nor give any account 

of them to the Judge of Probate; but kept them back; and wilfully 
and fraudulently concealed and suppressed them ; and that the de

fendant never paid any monies in his office of administrator, except 

the sums mentioned in his fourth plea ; and traversed the payment 

of the penalty to the Judge of Probate as alleged in the fifth plea; 
on which issue was tendered to the country and joined. 

At the trial, before the Chief Justice, the defence, upon the is

sues of nil debet and payment, was placed upon two grounds ;
first, that the intestate never intended that the notes should be paid 

or called for in the event of his decease, but that they were to be 
forgiven ;-and secondly, that they had been paid. No direct proof 
was adduced in support of either of these positions ; but they were 
maintained by inference,.s drawn from the mutual relations between 
the parties in interest and the intestate, and the course of transac

tions and equitable circumstances existing among them, r.s exhibited 

in the evidence and in their correspondence shown to the jury; and 
also from the lapse of more than twenty two years since the notes 

became due. On the other side it was contended that as no per

son was authorized to receive payment, except the defendant him
self as administrator of the promissee, this was not a case in which 

the presumption of payment, arising from lapse of time, could be 

raised ; but that if it were, the presumption was necessarily that of 
payment to himself as administrator, in which case he should have 

39 
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charged himself with the amount, in his account. It was proved, 

that when the larger note was signed, the defendant was requested 

by the agent of the intestate to deposit it with Henry Titcomb, 
another brother of the deceased, who died about twenty months pre

vious to the trial; among whose papers, soon after his decease, the 
note was found, together with ·a mortgage to secure its payment, and 

a power of attorney, from the widow of the intestate. 
On the whole evidence the chief justice instructed the jury that 

if the notes had come into the possession of the defendant on his ap
pointment as administrator, it would have been his duty to have 

charged himself with the amount in his administration account, as 

soon as they became due ; and that if he knew where they were, 

he should have obtained possession of them as soon as he could, and 

then have so charged himself with the amount. The evidence re

lied on to prove that the defendant must have known where the notes 

were, the chief justice left to the jury, instructing them that if they 

should be satisfied that he did not know where the notes ~ight prob
ably have been found, so that he could cancel them, then they would 
not impute any fault in him; but would give effect to the legal pre
sumption of payment, as in other cases; otherwise not. 

Much testimony was introduced, both to support and to repel the 
presumptions raised by the defendant; including a voluminous cor
respondence between him and the intestate. Among these letters 

one was offered bearing date .!l.ug. 3, 1792, which the chief justice 

excluded as irrelevant. And he admitted one offered by the plain

tiff, addressed by the intestate to his broth~r .IJ.ndrew, dated .IJ.ug. 
31, 1800, though objected to, the defendant having previously read 
one from the intestate to ./lndrew, on the same subject, dated .IJ.ug. 
27, 1779. 

The defendant objec.ted that the action could not be maintained 

without proof that he had been cited by the Judge of Probate to 
render an account of the notes and to charge himself with them ; 
which had never been done ; but the chief justice ruled that this ob

jection could not be taken under either of the issues then on trial. 

The insufficiency of the indorsement of the writ was also urged in 
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abatement, the objection having been taken at the first term ; but this 
also was overruled. 

The jury returned a verdict for the plaintiff upon- all the issues of 

fact ; which was taken subject to the opinion of the court upon the 
correctness of the decisions and instructions of the chief justice's 

given at the trial. 

The defendant moved in arrest of judgment, because upon the 

record it appeared that the intestate, at the time of his decease, was 

a foreigner, and had his domicil in a foreign country; and that this 

suit was brought for the benefit of certain of his heirs in this coun

try ; whereas the defendant, ,4f accountable at all, is accountable on

ly to the ordinary of the place of his domicil. He also moved for 
judgment non obstante veredicto, because it appeared of record that 

he had already accounted for and paid over a greater sum of money 
than the whole penalty of the bond . 

• N'. Emery, Longfellow, Greenleaf, and Daveis, were of counsel 

with the tlefendant ; and supported the following positions. 

l. The bond itself is not in the form prescribed in the statute, as 
in terms it binds the administrator to execute the decrees of the 
then existing Judge of Probate, without appeal; by the omission of 
the words "or judges," which, in their collocation, are material. 
Neither does it appear to have been approved by the judge; which 
the law requires. Being therefore a bond at common law, the writ 
should have been indorsed by the plaintiff himself, under the general 
statute. But if not, yet the indorsement, by the evident meaning 
of the statute regulating probate proceedings, should have stated in 
what character the plaintiffs in interest appear, whether as heirs,, 

creditors, or legatees. Coffin v. Jones, 5 Pick. 61; White v. 

Quarles, 14 Mass. 451. 

2. It appearing, on the face of the bond, that the intestate, at the 

time of his decease, had his domicil in a foreign country, the heirs 

here cannot sustain this action; but the administrator is accountable 

only to the ordinary of the place of his domicil. If he is obliged 
to pay to the heirs here, he is still liable to pay the notes to the 
administrator there; without the means of recalling the money from 
their hands for his reimbursement. Dawes v. Boylston, 9 Mas,. 
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337; Selectmen of Boston v. Boylston, 4 Mass. 318; 2 Mass. 
384; Stet•ens v. Gaylord, 11 JJ;lass. 256; Ritchards v. Dutch, 8 

Mass. 506; Dawes v. Head, 3 Pick. 128. 

3. The defendant was not liable on the bond, without a previous 

decree of the Judge of Probate charging him with the debt. It is 

only in regard to debts admitted to be due, and uncontroverted, that 

the rule applies by which a debtor, being appointed administrator on 

his creditor's estate, is thereby instantly chargeable, as administra

tor, for so much money actually received to the use of the estate. 
If the debt is merely a disputed claim, totally denied and resisted 
by the administrator, he cannot be !ict,le on the bond, till the ques

tion of indebtedness has at least been settled by a decree of the 
Judge of Probate. Otherwise sureties might be ruined by the neg

lect of the heirs to cite the administrator to account, he honestly 

believing that he owed nothing. 11 :Jlfass. 269. 
4. The defendant was not bound to charge himself with the notes 

till they came into his possession. It was not enough €l,Ven if he 
knew where they were. He could not know that they were not 
negociated by the intestate to another person. Being in the hands 

of one of the heirs, if he would charge the administrator with them 
he should first have delivered them up. 

5. The estate having been accounted for, to a greater amount 
than the penalty, the bond is functus officio; the administrator be
ing alone chargeable for the surplus, in another form of action. 

The bond is for the payment of money ; and it operated on a par
ticular fund then existing, in specie, in the hands of the administra

tor. The s~·eties stipulate only that he shall account for so much 

·property. They would be responsible for him in no deeper trust. 

It was not like an official bond for good conduct, in an office in 

which the incumbent might or might not receive monies, to an 

amount perpetually uncertain ; but on the contrary it wa& a measu• 
red stipulation; which the heirs or the Judge of Probate might at 
any time have increased by requiring a new and further bond. Yet 

being an official bond, no interest is to be computed upon the pen
alty. To this point they referred to the authorities cited in Potter 

v. Webb, 6 Greenl. 14. 



MAY TERM, l83L 309 

Potter v. Titcomb. 

6. The lapse of twenty years has raised a legal presumption 
against the indebtedness of the defendant, operating as a peremptory 
bar to the action. 15 Viner's /1.br. 52; Stark. Ev. 1090; 2 
Wash. C. C. Rep. 323; 5 Pick. 20 ; 6 Wheat. 504. If he was 

ever chargeable for the notes upon his bond, his liability commen

ced with the execution of the bond; Stevens v. Gaylord, 11 Miiss. 

256 ; Winship v. Bass, 12 Mass. 199; Hayes v. Jackson, 6 Mass. 
149 :-and therefore from that moment the common law presump

tion takes its date. Even the mortgage, given as collateral ser.urity, 
is no longer evidence of a subsisting debt. Giles v. Barrymore, 
5 Johns. Ch. 545. The Judge of Probate being but a mere trus

tee of the bond, for the benefit of heirs and creditors, payment to 

the cestui que trust is a good payment, without the formality of a 

regular decree for that purpose. Thomas v. White, 12 .~lass. 369; 
Dearborn v. Parks, 5 Greenl. 81; 4 Bae. /1.br. 279, tit. Release 
D.; 5 Dane's /1.br. ch. 144, art. 8, sec. 5; Hanson v. Parker, I 
Wils. 257.; Ward v. Lewis, 4 Pick. 522. And if the presump

tion of a discharge by the cestui que trust is not impossible, his long 

acquiescence ought to avail to that end, even without other evidence 

to support it. 1 ~1ad. Chan. 75, 105, 453, 455 ; Eden on In
junctions, p. IO; 1 Swanst. 137; Jennison v. Hapgood, 7 Pick. 
1 ; Quarles v. Quarles, 4 Mass. 680; Crane v. March, 4 Pick. 
131; Dawes v. Boylston, 9 Mass. 137. 
'7. In support of the demurrer, they cited 5 Com. Dig. 439, tit. 

Pleader G. 2; 1 Lev. 77; Cro. Eliz. 671, 755; Cro. Jae. 86; 
Cro. Car. 366; 5 Bae. /1.br. 328, 445, 451; Hob. 316, 321 ; 

Yelv. 225; Cooper v. Homan, 3 Johns. 315; 1 Chitty's Pl. 533, 
553; Plowd. 140; 6 Pick. 269; 3 Lev. 467; Co. Litt. 77, b; 
1 Roll. /1.br. 45; Dyer 31, b; 1 Stra. 493. And they insisted 
that this action could not be maintained, until the defendant, had 

first been cited to render an account. Boston v. Boylston, 4 Mass. 
318; 9 Mass. 397 ; 7 Pick. 1 ; Dawes v. Head, 3 Pick. 128. 

Fissenden, Shepley and Deblois, argued for the plaintiff, citing 
the following authorities. In support of the indorsement of the writ; 
Robbins v. Hayward, 16 Mass. 527 ; Potter v, Mayo, 2 Greenl, 
241. That presumption of pByment arises only where some one in 
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being had a right of action, or had authority to receive the money ; 

3 Stark. Ev. 1253 ; Wins/tip v. Bass, 12 Mass. 200; which these 
heirs had not; McLellan v. Crofton, 6 Greenl. 302 ; Voet. Lib. 
39, tit. 5 ; and is rebutted by the situation of the parties; 7 Wheat. 
59; Dunlap v. Ball, 2 Cranch, 180; 4 Cranch, 415; .11.mer. 

Jurist, No. 9, p. 189; Oswald v. Legh, 1 D. 8r E. 270. That 

a previous citation was necessary only where the administrator had 
never rendered any account; not where he had accounted falsely, 
by omitting to exhibit assets already in his hands; 9 Mass. 114, 
137; Paine v. Fox, 16 Afass. 139; Coffin v. Jones, 5 Pick. 621. 
That interest was to be computed on the penalty; Bank of United 

States v. McGill, 12 Wheat. 66. And in support of the surre
joinder; Dyer v. Stevens, 6 .Mass. 389; Keay v. Goodwin, 16 
Mass. I; Dawes v. Winship, ib. 291 ; Kellogg v. Ingersoll, 2 

Mass. 101; Pearsall v. Dwiglit, ib. 84. 

The opinion of the Court was read at the ensuing November term, 
as drawn up by 

MELLEN C. J. This case presents several questions for our 
consideration. A verdict having been returned against the defend

ant on the several issues to the country, a motion for a new trial 
has been filed, grounded on the report of the presiding judge. 

Two motions have also been filed, one, wherein the defendant 
prays that judgment may be arrested; the other, in which he prays 
that it may be entered in his favor, non obstante veredicto; and 

lastly, several questions have arisen out of the fourth set of plead
ings which terminated in a special demurrer. We shall consider 
the merits of the motion founded on the judge's report, in the first 
place. 

It is contended that the ,vrit was never indorsed in the manner by 

law required ; and that as the defect is apparent on the record, no 
plea in abatement was necessary ; and that as a motion was season

ably made for its abatement, the writ ought to have been abated 
and no trial had. The 70th section of our statute of 1821 1 ch. 51. 
declares " that all suits brought in the name of any Judge of Pro~ 
bate, upon any probate bon<l of any kind, shall be originally com-
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menced in the Supreme Judicial Court, held within or for the 

county in which the said Judge of Probate shall belong; and the 

writ in addition to the usual indorsement of the name of the plain

tiff or his attorney, shall also have the name of the person or per

sons, for whose particular use the suit is brought written thereon." 

It appears that this was done in the present case, but it is contend
ed that the character in which such persons claim, whether as heirs, 

devisees, legatees, or creditors, or representatives, or assignees of 

creditors, should have been added. It has been urged in reply to 

this objection, that in the present case, even the indorsement of the 
names of the persons, which appear on the writ, was unnecessary; 

and several cases were cited in support of this position. We do 

not deem it of any importance to examine this point, because we 

are well satisfied that the indorsement is sufficient as it stands. 

The section above cited does not require any thing more than the 

indorsement of the names of the persons for whose use the action 

is instituted. We perceive no reason why we should require more 

than the statute requires. 

It is also contended, that the action is not maintainable, because 
there was no previous decree of the Judge of Probate, charging 
the defendant with the amount claimed, preceded by a citation to 
him to appear and settle his account in the probate office, according 

to the provision in the 72d section of the beforementioned statute. 

Admitting at present, for the sake of the argument, that such would 
be the principle of law to be applied by the court, provided the 
alleged omission had been presented for decision on a plea in 

abatement. or a special plea in bar, the question is, whether the 
court can travel out of the issues on which the trial proceeded, and 

sustain an objection, grounded on the alleged omission of a fact, 
which the plaintiff might have proved, had the form of any of the 

issues rendered proof of the fact necessary or proper. In the case 

of Bartlett v. Willis ~ al. 3 Mass. 36, Parsons C. J. stopped 
the counsel, who wished to avail himself of an objection that the 

sureties of Willis had never been approved, there being no plea 
presenting that point for examination. Our opinion is that the rul

ing of the judge in this particular was correct, in confining the par-
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ties, the jury and ·himself to those questions, which, on the defend~ 

ant's pleas were put in issue. This answer is applicable to both 
branches of the objection, but in respect to a previous decree of 
the Judge of Probate, charging the defendant with the amount of 

the two notes in dispute, as being a necessary preliminary to the 

maintenance of this action, we think the answer of the plaintiffs 

counsel is a satisfactory one; namely, that the office of a decree is 
to act upon the property when accounted for by the defendant in 
his capacity, to the Judge of Probate, and placed under his imme

diate, judicial controul. 

Little, if any, reliance seems to have been placed on certain ob
jections, stated in the report having reference to the rejection of 

the letter of the intestate written in 1792. It was rejected on the 

ground of its irrelevancy, being dated seven years before one of 
the notes in question was given, and twelve years before the other 
was. It certainly could not have had any tendency to prove the 
defence relied on. The other letter of August 31, 1800, the ad

mission of which is complained of, was admitted as explanatory of 

one from the intestate which had been introduced by the defendant. 
Both were proper evidence as instructions from the intestate to his 
brother Andrew, who was his ~gent as to the custody of certain 
notes therein specified, and as to the intentions of the intestate. 
We have no hesitation in saying that they are both as unimportant 
as the counsel have, in their argument considernd them. 

The next inquiry is, whether the instructions of the judge to the 
jury were correct, as to the presumption of payment, arising from 

the lapse of nearly twenty four years between the time when the last 

note became due, and the commencement of the present action, and 
the application of that principle of law on presumption to the case 
at bar. It appears that the defendant was appointed administrator 
November 28, 1804, almost three years before the last and large 

note became due, though about fifteen months after the first note 
became payable. Upon pleas of nil debet and payment, and issues 

thereon, the defendant placed his defence before the jury on two 

grounds. 1. That the intestate never intended that said notes should 
be paid or called for, in case of his decease. 2. That said notes 
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had been paid. Whether they were intended to be considered as 
forgiven and not to be called for in case of his decease, and, if not, 
whether they were paid to the intestate in his life time, were both 

pure questions of fact for the jury to decide, and on these points it 
does not appear that the judge gave, or w1s requested by the de
fendant to give, any particular instructions; as to this part of the 
cause, therefore, no legal questions arise. The instructions had re
lation to the presumption of law, as applied to the present case, 

where the defendant was at the same time a debtor to the intestate 
and administrator on his estate ; that is; the person to pay the notes 
and the person to receive payment. As there was no direct proof 

of payment offered, every thing depen'tled on the legal presumption ; 
and in such circumstances, in the absence of all repelling evidence, 
it wo1,1ld be that the defendant had taken up the notes, or in other 

words, had cancelled them, holding himself responsible for the 
amount due thereon; Winship v. Bass .y al. 12 Mass. 199 ; but. 

such a presumption certainly would not aid the defence ; for instead 
of excusing, it would only charge him with the receipt of it. As no 

other person had a right to receive the money due on the notes, how 
can the usual presumption of payment from lapse of time be appli

cable to such a case as this? It is said that as the notes in question 
were found among the papers of Henry Titcomb about twenty-two 
years after they were both due, and their existence was then first 
known to the heirs for whose benefit this action is prosecuted, this 

fact distinguishes it from ordinary cases where the same person is 
promissor and administrator of the promisee ; but it must be noticed 

that there was proof in the cause tending to show that the defendant 
must have known where the notes were deposited during the long pe
riod of their concealment, although others were ignorant as to that 
fact; and under the instructions given them, the jury have· found 
that the def end ant knew or had reason to be satisfied where the 

notes might have been found by him on application for the purpose. 

It is true that for some years before the death of Moses Titcomb, 
Henry was the attorney of the intestate ; but all his power s, as such, 
were at an end on the intestate's decease ; of course he had no right 
to receive payment of the notes. We are all of opinion that the 

40 
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judge, as to the legal presumption, w;is morn indulgent and liberal io 
his instructions than settled principles will j\Jstify; and had the ver

dict been for the defendant, and the above instructions excepted to 
by the plaintiff, it would, in our opinion, have been difficult to sus

tain it. But it has been further contended with grnat earnestness 

that the numerous facts which are generally referred to in the report 
Md W('re examined or alluded to in arr:;ument, furnished a legal 

ground on which the jury might have presumed that the defendant 
had paid or accounted to the heir3 of !he intestate for the amount of 

t11e notes, without the formality of any proceedings in the Probate 

Court, by way of a settled account and a decree thereon; and that 

the judge should have left this"question to the jury and not have con
fined them as he·did by his instructions. The obvious reply to this 

objection and argument is, that the law does not pr1;:sume that an ad
ministrator does wrong ; it does not presume that the defendant did 
what, by law, he had no right to do; that is, th'lt he had made an 
unauthorized p:iyml'nt to the heirs under the circumstances mention

ed. He wa_s bound to account to tho Judge of Probate, and he had 

no right to pay the heirs but under decree. To presume it, would 
be to presume against law and right. \Ve' do not mean to say that 
had there been proof that the amount of the notes had been actually 
apportioned and paid to the several heirs, though without a decree 
of the Probate Court, it might not, in a hearing in Chancery, be a 

bar to an executron for any thing beyond nominal damages. It 

would be as strange to sanction the presumption above mentioned, 

as that which was relied upon in another part of the ~rgument to prove 

that the intestate had forgiven the debt due on the notes. Wrongs 

and gifts are not to be presumed; they must be proved. 

Ag'lin, it is urged that the condition of the bond declared on was 

violated as soon as the bond was executed, and that on that ground 

the legal presumption of payment was sufficient to bar the action, • 
and that so the jury should have been instructed. Presumption of 
payment to whom? To the defendant himself as administrator, is 

the only answer that can be given on legal principles. Having then 
so received it, has he rendered any account of the sums so paid ~ 

lf he had, the records of the Probate Court would show it, and th9 
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aid of presumption would be unnecessary, even if admissible as evi

dence in such a case. If the counsel for the defendant means, that 

from lapse of time, the bond must be presumed to have been in all 
things satisfied and its condition in all things performed, and that so 

the bond twenty years before the commencement of this action had 

become a dead letter, we need only resort to the evidence alluded 
to in the report to find an answer to this argument. It there ap
pears that so lately as in Novemuer 1825, the defendant settled ~is 
last account of administration on said estate in the Probate office. 

Here, surely, is a distinct recognition of the existing obligation of 
the bond, and exercise of his official authority, in the performance 
of the duti£s imposed by the condition of the bond, which was in
tended, like all other administration bonds, as a continuing security, 

until all the estate of the intestate should be faithfully administered. 

Indeed this presumption does not seem applicable, except in cases 

of bonds or other contracts for payment of money or other articles, 

or performance of some act or acts at certain specified times. In 

such cases and sue~ only it would seem there could be a terminus a 
quo the computation is to be commenced. White v. Swain, 3 

Pick. 365. 
We have thus examined the several points which have been raised 

and argued, as growing out of the report of the judge, and his decisions 

and instructions to the jury ; and we are all of opinion that the motion 
for a new trial cannot be sustained ; accordingly the verdict must stand. 

As the motion in arrest of judgment is, of course, founded on 
facts appearing on the record, but which have no connection with 
those alleged in the fourth set of pleadings, on which the motion is 
founded for judgment for the defendant, we shall proceed now to 

the consideration of the motion in arrest of judgment ; leaving the 
merits of the other motion to be examined, in connection with, and 

and as one of the questions arising on the demurrer ; this will save 
the trouble of a distinct and second examination of it, in the form 

in which it is presented by the motion. 

The reason assigned in arrest of judgment is, " because it ap
pears upon the record that Moses Titcomb, the intestate, was at the 
time of his decease a foreigner and had his domicil in a foreign 
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country, to wit, in the island of St. Croix in the West Indies; and 
that this suit is brought for the benefit of certain heirs in this coun

try ; whereas, the defendant, if accountable for any assets in his 
hands, is accountable to the ordinary of the place of his said domicil." 

It is somewhat singular that though the defendant, more than twenty 
six years ago, was appointed administrator on the estate of the in

testate, and, as appears by the evidence generally referred to in the 

report of the judge, as before mentioned, has settled several ac

counts with the Judge of Probate of this county, and, pursuant to 
his decree, has paid to the heirs at law above ten thousand dollars, 
should now deny his liability to account in the same manner for the 
amount of the notes in questim1, which the jury have found to be 

now in his hands. It does not appear on the record, that any ad

ministration was ever granted on the estate in St. Croix; but if it 
did so appear, and that the administration in this county was merely 
ancillary, that circumstance would not be of any importance; for it 
is a familiar principle that executors or administrators appointed in 

any other State or country, cannot maintain an ~ction in their r~p
resentative capacity in this State. Cutter v. Davenport, I Pick. 
86; Stevens v. Gaylord, 11 .Mass. 263. Besides, if the adminis
tration were ancillary, the debts here must be collected and accoun
ted for to the Judge of Probate, under whose authority the adminis
trator proceeds. In the action of Dawes Judge 4,-c. v. W. N. 
Boylston, administrator de bonis non with the will annexed of 
Thomas Boylston, which had been proved in England, it appeared 
that the defendant as administrator, had recovered a judgment in_ 
Massachusetts for above $100,000, and received the avails of it: 
The object of the suit was to compel him to render an account of 
it to the Judge of Probate, that the town of Boston might thus ob

tain the benefit of the property given in the will. The defendant 
had asserted a claim to the property as his own, and declined ac
counting for it. Sewall J. iu delivering the opinion of the court 
says, "The jurisdiction here exercised for this special purpose does 
not interfere with, but is auxiliary to the jurisdiction where probate 
of the last will of Thomas Boylston has been granted." He, in con
clusion, adds "the defendant's refusal to acknowledge as assets in 
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his hands as administrator, and to account for the effects received 

and collected upon the judgment recovered by him against the ex
ecutor of the last will of Moses Gill deceased, is a forfeiture of the 
bond declared on." The above case of Stevens v. Gaylord, and 
Dawes, Judge, o/C, v. Head o/ al. 3 Pick. 146, both distinctly re
cognize the same principle and course of proceeding. What dis
position shall be made by the Probate court of the property in ques

tion after the same shall have been duly accounted for to that tri
bunal, is not now a subject under consideration ; the only enquiry 
is, whether the bond has been forfeited by the defendant's omission 
of official duty. 

We are unable to perceive, why the principles above stated are not 

as applicable in the present action, as they would be if another per
son had been appointed administrator,-received payment of the 

notes from the defendant,-refused to account for the money,-and 
the action had been commenced against such perrnn. The con
clusion to w:1ich this investigation has conducted us, is that, accord

ing to legal principles, as we find them settled, there is no ground 

for the motion in arrest of judgment. The only remaining ques
tions arise oµt of the fourth set of pleadings, which have resulted 
in a special demurrer to the surrejoinder, assigning numerous caus
es as shewing its insufficiency. We have carefully examined all 

the pleadings, as well as the surrejoinder, but in the view we have 
taken of this branch of the defence, we have not found it necessa
ry to decide on the merits of the surrejoinder or the rejoinder, and 

accordingly shall not express any opinion as to either ; but confine 
ourselves to the examination of the plea and replication. For it is 
an established principle of law, that when pleadings are terminated 
by a joinder in demurrer, the court are to look to all parts of them, 

and, as it is technically expressed, found their decision upon the 
whole record ; and if according to snch record, it does not appear 
that any legal defence, or ground, or cause of action is disclosed, it 
is the duty of the court to decide the cause against the party thus 
appearing to be destitu!e of merits, whether the part of the plead

ings particularly demurred to is good or bad. This principle is 

laid down by Lord Hobart in the case of Foster v. Jackson, Hob. 
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56, in these words, " Though the parties will join issue upon some 

one point, upon which, if it stood alone, judgment should be given 

for the one party; ye! if upon the whole record matter of law 

appear, why judgment should be given against the said party, the 

court must judge so ; for it is the office of the court to judg_e of 

the law upon the whole recorJ ; and the consi;mt of parties can_not 

prejudice (heir opinions, nor quit them of their office in that point.'' 

This is the law in case of demurrer. Again, in the case of Brick

head v . .!l.rchbishop of York, Hob. 199, the principle is laid down 

thus, "It is regularly true in law, that if upon the whole record it 
appear that the plaintiff had no cause of action, and especially of his 

own sliewing, that the court shall never give judgment for him, how

ever the defendant had misdemeaned himself in his plearling; for 

melior est conditio possidentis ; and the defendant is safe if the as

sailant misses him, for vana est sine viribus ira." With these prin

ciples as our guide, let us examine the plea and replication, and see 

who has been guilty of the first and decisive fault in pleading. The 
declaration in this case is in the usual form, setting forth, in sub

stance, the penal part of tho bond. This is all which the plaintiff 
was bound to do leaving the breach to be assigned in the replication. 

Of course the declaration is good and sufficient. To this declaration 

the defendant, after craving oyer of the condition of the bond and 

setting it ont, plead, in bar that he paid, before the commencement 

of the action, three rnveral sums of money to the heirs and creditors 

of the intestate, amounting in all to $10,853 21, being more than 

the amount of the penal sum of the bond, all which were allowed and 

sanctioned by the Judge of Probate. Does this fact constitute a 

legd bar to the action? By the condition of the bond the defen

dant was bound to administer according to law, not only the goods 

and chattels "rights and credits of said deceased," of which he 

was bound to make and exhibit an inventory to the Judge of Pro

bate, but "all other the goods and chattels, rights and credits of the 

said deceased at the time of his death which at any time after" 

should "come to the hands and possession of the said Titcomb." 
Now the plea does not state any fact but the payment of the above 

sum to the heirs and creditors of the deceased ; it contains no aver-



MAY TERM, 183L 319 

Potter v. Titcomh 

ment that he had administered according to law and rendered to the 

Judge of Probate an account of all the property which had come in

to his hands and possession, whieh !_-elongcd to the deceased ; neith
er does it ccntain any averment that he presented an inventory or 

a true account under oath to the Judge of Prnbate at the respective 

times mentioned in the condition of the bond. When oyer of a 
bond is craved and set forth in the ple'.1, it becomes a part of the 

declaration and must be answered as such; yet the plea does not 
distinctly meet and answer any one of the particular stipulations on 

the part of the defendant. It has no resemblance to a plea of gen

eral performance, ,vhich would have been good. It is true, such a 

plea was pleaded, which was followed by a replication, rejoinder and 

issue to the country ; but that plea cannot aid this ; it must stand 

or fall according to its own merits. But the counsel for the defen

dant would at once avoid all the objections above stated, by the ap

plication of one single principle ( on which he has based his motion 

for judgment in favor of the defendant non obstante veredicto) name

ly, that the liability of tJ1e defenJant and his sureties was terminated 

the moment he had legally administered upon and legally accounted 

to the Judge of Probate and to those interested for a sum equal to 
the penalty of the bond, as the defendant has done in the case at 
bar ; and his argument is, that if this is not the true principle, it will 
always be the interest of an administrator, in all cases, where the 
bond is for less than the value of assets, to render no inventory or 

account, but suffer judgment for the penalty and pay it. It is truA, 
a dishonest administrator may always do this ; still a Judge of Pro~ 
bate may always guard against danger from dishonesty by requiring 
a bond in a sum, and with sureties amply sufficient for the purpose. 
But we apprehend the principle assumed by the counsel can never 

be sanctioned. 
The design of all official bonds, is to secure from losses those who 

are, or may be interested in the faithful discharge of the duties men
tioned in them. Such bonds are given. to protect against damage, 

occasioned by unfaithfulness, negligence or dishonesty in such offi
cers ; not, for instance, that an administrator, or a state or county 
treasurer, or collector of the customs, through all whose hands mon-
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ies are to pass to double or to ten times the amount of their respec

tive bonds, should faithfully pay over a sum equal to the penalty of 

his bond, and that then the bond should instantly lose its force and 
become a dead letter. No. The principals and sureties in such 

bonds are answerable for losses to the amount of the penalty, if noth

ing more ; their direct lialiility amounts to nothing so long as the of

ficer promptly and faithfully discharges his duties. When, from the 

neglect of them, persons interested suffer losses and damages, then 

the unwelcome and immediate accountability on the bond commen

ces. Sureties on such bonds, are in some respects, like under wri
ters upon the pecuniary respm1sibility and official fidelity of their 

principals. We do not deem it necessary to cite any authorities on 
this point. Considering the plea in bar in any point of view we are 
all satisfied that it is bad and insufficient in law. The only remain

ing inquiry is whether, notwithstanding the badness of the plea, and 
that it is the first fault in the pleading, the plaintiff is entitled to 
judgment. In cases as they ordinarily occur and according to the 
general rules of pleading, be certainly would be, in such a state of 
the pleadings. Does this case furnish an exception from the gen

eral principle? The authorities must answer this question. Where 
the defendant pleads a performance of conditions in an action on a 
bond, though it is not well pleaded, yet the plaintiff in his replication 
must assign a sufficient breach, for he has not a cause of action un

less he shews one. Meredith v . .lllleyn, 1 Salk. 138. So in Nor
ton v. Simmes, Hob. 12, ( Williams' edition,) it is decided that if in 
debt on bor,d for performance of covenants the defendant pleads an 

insufficient plea of performance, and the plaintiff in his replication as
signs no sufncient breach, he cannot have judgment. So also if it 

appears by the replication to an insufficient plea, that the plaintiff 

had no cause of action at the time of commencing his suit, hP. can

not have judgment. Brickhead v . .llrchbishop of York, Hob. 197, 
and Perkin v. Perkin, ib. 128, a. In the case of Keayv. Goodwin,, 
16 Mass. I, the court say, "It is the duty of the court to look at 
the whole record; if to a defective plea the plaintiff replies and shews 

that he had no cause of action, he is not entitled to judgment, although 
the declaration be good and the defendant was guilty of the first fault 
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in pleading." We need not cite more cases. ·in the case before the 

court, the defendant has pleaded what be intended and considered 
as a bar to the action, and as saving him from the penalty of the 

bond ; and though an insufficient plea, it does not admit and profess 

to excuse a breach by nonperformance of conditions; and therefore, 

whether the plea be considered as good or bad, the plaintiff as he 

·did not demur to the plea, was bound to assign •a sufficient breach 
in his replication, with all necessary averments to entitle him to 
maintain his action. Does the replication contain such an assign

ment and such averments? It states that the notes in question were 

justly due to the intestate at the time of his death, and that the de
fendant, as administrator, never rendered any account of them to the 
Judge of Probate, or in any manner charged himself on account 

thereof. By the verdict, he stands liable to account, but the repli
cation does not contain any averment, that prior to the commence

ment of the action he had been cited by the Judge of Probate to 
render an account of said notes and charge himself with their 

amount ; and it is contended that this omission is fatal to the pres

-ent suit. The 72d section of ch. 51, of our revised statutes pre

scribes the mode of proceedings in actions on probate bonds by 
creditors and heirs to recover what may be due to them respectively 

from an administrator, as ascertained by judgment of court or a de

cree of the Judge of Probate; in all which cases a previous demand 

on the administrator must be proved. The paragraph of the section 

applicable to the prese,1t case, as disclosed in the replication, is in 
these words : " and when the administrator shall refuse or neglect 
to account upon oath for such property of the intestate as he has re

ceived, after he has been clted by the Judge of Probate for that pur

pose, execution shall be awarded against him for the full value of 
the personal property which has come to his hands, without any dis
count, abatement or allowance for charges and expenses of adminis

tration or debts paid." This is a severe and penal provision and 

should certainly receive a strict construction. The statute of 1786 
on this subject, now in force in Massachusetts, is in the precise lan
guage of the above quotation, excepting that when the general revis
ion of the Massachusetts statutes took place in I 821, the words " es-

41 
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pecially if" were erased, and the ,vord " after" insP.rted in their 
place, for the very purpose of leaving no room for doubt or option, 
as to the necessity of issuing a citation in the case alluded to. The 

words in the statute, " especially if he has been cited by the Judge 
of Probate," seem to have left it as a matter of discretion whether to 

issue a citation or not. But according to our statute no such dis

cretion exists. Besides it appears that in :Massachusetts the practice 

has been, generally at least, to cause an administrator to be cited 
before he was sued on his administration bond. Thus in the case 
of the Selectmen of Boston v. Boylston, 4 .Mass. 318, and Dawes 
v. Boylston 9 Mass. 337, both of which are cited and commented 

upon in Nelson v. Jaques 4'- al. I Greenl. 139, (in which the pro
vision of the act of i\lassachusetts was a subject of examination and 

construction) the Supreme Court of the Commonwealth gave a con
struction evidently requiring a citation before suit; and a citation 

was served on the defendant before he was sued in the action on 
the bond. In the above mentioned case of .Nelson v. Jaques, this 
court proceeded expressly on the ground that no action could be 

sustained on the administration bond for not accounting, until a ci

tation had been issued and the administrator had unreasonably neg

lected to rnnder his account; and this opinion was founded on the 
act as now in force in Massachusetts ; which does not, in terms re-
quire it, as our own statute does. 

It has, however, been ,contended by the counsel for the plaintiff, 

that the foregoing provision in our statute as to the necessity of a 

cit::.tion before an action can be maintained on a bond against the 

administrator for not accounting for property, applies only to those 

cases where he had never settled or rendered any account whatev

er. The language does not impose any such limitation, nor seem 

to justify so narrow a construction. In Nelson v. Jaques, there 

must have been an account settled, as the basis of an application to 
sell the land, for the proceeds of which the action was brought on 
the bond; and in the case of Paine v. Fox, 16 Mass. 129, the de
fendant had settled two accounts, and the object of the suit was to 
compel him to account for some trifling sum which he had received, 
but had not accounted for ; there was no averment that it was re-
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ceived before the settlement of the accounts. But the chief justice 

explicitly states, that it the money was received after, an action could 

not be maintained on the bond, until the administrator had been cited 

before the probate court ; yet this is a case on which the eounsel 

particularly relies. The chief justice further remarks that" perhaps 

it would not be material to allege that the defendant had been cited, 
if by distinct averment it appeared that the sum alleged to be re

ceived, was in fact received Lefore the accounts ,vcre settled." He 
adds that if the omission to account for the money was fraudulent, 

it might be a reason for dispensing with the necessity of a citation. 

Both the above intimations of an opinion are mere dicta, not called 
for by the case, nor connected with the decision. It is true that the 

defendant must be considered as having, in his capacity of adminis

trator, received the amount due on the notes in question as soon as 

he entered on the duties of his office, or at least as soon as it became 

due ; but considering the strong and unequivocal language of our 
statute as to the necessity of a citation before the commencement of 

an action, we are of opinion that the time when the money was thus 

constructively received by the defendant does not vary the applica
tion of the statute principle. Whether the omission on his part to 

render an account of the money if fraudulent, would render a cita
tion unnecessary, we apprehend it is not important for us to decide. 
The replication contains no averment of that kind, and fraud is never 
to be presumed. It is true tint in the inducement to the traverse 

in the plaintiff5 surrejoinder there is an allegation, that the defendant 

clandestinely and fraudulently concealed and kept back said notes 
and never made an inventory or rendered any account of them, but 
we apprehend that the defects and deficiencies of the replication are 
not to be supplied by averments borrowed from the surrejoinder. 
In the case U. States v . .llrthur, 5 Cranch, 257, Marshall, C. J. 
says, "upon demurrer the judgment is to be against the party who 

committed the first error in pleading. The want of oyer is a fatal 

defect in the plea of the defendant ; and the court cannot look to 

any subsequent proceedings. The plea was bad when pleaded." 
It is the office of the replication, in an action on bond, to assign 

breaches sufficient to support the action, if true. But in addition to 
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tpis decisive opinion on this point, we would go on and observe that 

the before mentioned allegations in the inducement are not admitted 

by the demurrer to be true; the fact stated in the traverse, namely 

that the debts due on the notes were never realized and forgiven by 

the intestate to the defendant, is considered as admitted by the de

murrer. There are several authorities which seem to be decisive 

on this point. "·when the inducement is made and concluded with 

a traverse of a title shewn by the plaintiff, there the plaintiff is en

forced to maintain h!s title, and not to traverse the inducement to 

the traverse." Lady Chichesley t. Thompson o/ al. Cro. Car. 

105. In th0 case at bar the traverse is of the defendants title to the 

amount due originally on the notes ; of course he could only main

tain his title and not traverse the allegation of fraud il1 the induce

ment in the surrcjoinder. So in Earl of Pembroke v. Bostock iy 
al. Cro. Car. 174, it is laid down that "a matter pleaded only by 

way of inducement, need not be answered." Again-" An induce
ment to a traverse is not traversable ; but the defendant 1,hould have 

maintained his bar." Stockman v. Hampton, Cro. Car. 441. 
Again-" An inducement to a traverse does not require so much 
certainty as another plc,1; because, generally, it is not traversable." 

Com. Dig. Pleader G. 20. Now as the defendant, if he had not 

demurred to the surrejoinder, could not have traversed the facts sta

ted in the inducement to the plaintiffs traverse, he ought not to be 

considered as admitting their truth, and, of course, cannot be affec

ted by them in any manner whatever. As the replication, then, 

contains no averment that the defendant had been cited by the J udg;e 

of Probate to render an account of the sum due on the notes, prior 

to the commencement of the action,_ nor ( whether necessary or not) 

that he had fraudently omitted to render such account, we feel bound 

to pronounce it bad and insufficient in law. The opinion thus express

ed, renders it unnecessary for us to take any further notice of the 

motion to enter judgment; for the consequence of the opinion is that 

such mus_t be the judgment, non obstante veredicto. We might have 

spared ourselves much of the labor of investigation by deciding the 

cause at once, upon the demurrer, without adverting to any other 

branch of the cause ; but as every ground of objection was occnniec:{ 
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in argument by the respective counsel, we concluded to express our 
opinion on every point, as it may be useful to the parties to be ap

prised of it; and because we have perceived an unusual degree of 
interest manifested by all concerned as to the result. 

Replication ad_judged insufficient. 

After this opinion was read, the counsel for the plaintiff filed a 

motion for leave to replead, by alleging that the defendant had nev

er returned any inventory of the notes in question ; and the cause 

stood over to .11fay term, 1832, for the consideration of this motion, 
it being resisted by the defendant. 

Fessenden and Shepley, previ:rns to the argument upon this mo
tion, prayed to be heard in behalf of the plaintiff upon a point which 
they deemed material, but which had not yet been argued ;-viz. 

that the defendant's fourth plea was not what the court seemed to 

have assumed that it was, a plea of performance ; but that it was a 

plea confessing and excusing nonperformance ; and that therefore 
no allegation of a breach was necessary on the part of the plaintiff. 
And the court consenting to hear an argument upon this point, they 
contended that the plea in effect admitted a breach of the bond, be
cause it did not set up a performance. The matter pleaded is in 
justification of nonperformance, and is altogether col!ateral in its 
character. The defendant does not pretend that he has paid the 
money, or done any act equivalent to it; but excuses the omission 
by allegiilg other facts. The plaintiff, then, is at liberty to take is

sue on the justification. He is not bound to assign a new breach, 

for no breach is denied. Nor ought he to allege that the defendant 

ha<l been cited to account, unless he had previously admitted the 

existence of a state of things rendering a citation necessary. Lawes 

on Pl. 37, 38: .flyer v. Spring, IO JIIass. 83; Grijfin v. Spencer, 
Cro. El. 320; Palister v. Little, 6 Greenl. 352; Bailie v. · Tay: 

lor, Cro. El. 899; Jeffrey v. Guy, Yelv. 78; Shelley v. Wright, 
Willes, 9; 1 Chitty's Pl. 556, 598 ; Fletcher v. Hemmington, 2 
Burr. 944; King v. Phillips, I Str. 394; Nicholson v. Simpson, 
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ib. 297; Jones v. Bowdin, 1 Salk. 123; .Jlttor. Gen. v. Elliston, 

I Stra. 191; Jay v. Kent, Hardr. 418; Smith v. Yeomans, 1 

Saund. 316; Jllluscat v. Barrett, Cro. El. 369; Wotton v. Hele, 
2 Saund. 181 ; Lenthall v, Cook, 1 Saund. 161. 

In support of the motion for leave to rep lead, aucl to show that it 

was within the power of the comt to grant, even after joinder in de-

' rm;rrer, they cited Walker v. :Maxwell, 1 J1fass. l04; JJ.iken v. 
Sanford, 5 Mass. 494; Perkins v. Burbank, 2 Mass. 83; Eaton 

v. Stone, 7 JIIass. 312; Gerrish v. Train, 3 Pick. 124; Gray v. 
Jenks, 3 Mason, 520; Hallock v. Robinson, 2 Caines, 233; Pot

ter v. Webb, 5 Greenl. 330; 6 Greenl. 14 ; Clement v. Durgin, 

1 Greenl. 300; 5 Greenl. 9; McLellan v. Crofton, 6 Greenl. 
307 ; Furman v. Haskiiis, 2 Caines, 369 ; Coffin v. Cottle, 9 
Pick. 287; Williams v. Hingh. Turnpike, 4 Pick. 349. 

And they contended that the proposed replication would be good, 

and to the merits of the action. The statute makes it the duty of 

the administrator to render an inventory of all the rights and credits, 
as well as other property of the intestate in his hands. If he neg
lects this, it is a breach. He is further to account for any which 

may afterwards come into his possession. The neglect to return 
an inventory, is not a case requmng a citation. The remedy lies 
directly by suit upon his bond. The object of a citation is merely 

to compel an account, in the cases enumerated in the statute. 
Walker v. Hall, I Pick. 20; Selectmen of Boston v. Boylston, 9 

Mass. ;J58; Paine v. Gill, 13 .Jl,fass. 365 ; Parsons v. )~fills, l 
,A,Jass. 431 ; 2 .1l!ass. 80 ; Prescott v. Pitts, 9 :Mass. 376. 

Longfellow and Daveis argued for the defendant, that it was con

trary both to principle and precedent to award a repleader after join

der in demurrer; 1 Cliitty's Pl. 630; 2 Saund. 319, note b; Cro. 
El. 318; 5 Com. Dig. 497; Staple v. Hayden. 2 Salk. 57!); it 

is granted only after joining an immaterial issue. Holden v. Clap, 
1 Mass. 96. Nor is it ever allowed on the motion of him who 
committed the first fault in pleading. 1 Ohitty's Pl. 664; Eaton 
v. Stone, 7 Mass. 312. Nor in any case where the court can give 

judgment on the whole record ; Parnham v. Pacey, Willes, 532, 



MAY TEHM, 1831. S27 

Potter v. Titcomb 

533 ; which in the case at bar, they may well render for the de
fendant, the plaintiff himself having shown that he has no cause of 

action. Dr. Burnham's case, 8 Co. 239 ; Turnor's case, ib. 265; 

.Mansfield v. Patterson, 15 JVlass. 491; 14 Vin . .ll_br. 586; TYors
ley v. Wood, 6 D. <y E. 710; 5 Dane's .ll_br. 637. 

They further contended that the matter of the plea itself was not 

collateral in its nature ; but was direct, to the substance of the de

claration ; being an allegation of payment; which was sufficient, tili 

a breach was shown by the plaintiff. 5 Dane's .ll_br. 426 ; 1 Chit

ty's Pl. 325, 329; llarlow 1,. Wright, Cro. Car. 195. 

And that upon the whole case the defendant was entitled to judg

ment, the defect of citation being incurable. The proposed repli

cation is virtually to bring to another trial the matter already dispo

sc,d of. For the statute, in speaking of inventorying rights and 

credits, and property subsequently discovered, means only account

ing for them. Having rendered an inventory, the defendant has 

saved the penalty of the bond, and is entitled to be dealt with ac
cording to the course of proceedings in Probate Courts, before he 

is sued at law. It is there, as in his proper forum, that an admin
istrator is in the first instance amenable. He should first be charg
ed by the Judge of Probate, upon a citation to account, and a de
cree be passed for the distrioutive propQrtion of each heir, before 
they can have a right to claim their respective shares by a suit upon 
the bond. To allow them the benefit of this remedy, per saltum, is 

to oust the Court of Probate of its legitimate jurisdiction, and to de
prive creditors of all opportunity to obtain payment out of the fund 
sought to be recovered in this manner. The administrator, also, is 

but a trustee of the funds in his hands ; and against such the reme

dy is to be sought, not at law, but in equity; and in the first in

stance before the Judge of Probate, by whom such subjects are by 

statute made cognizable. Walker v. Hall, 1 Pick. 20; Hooker v. 

Bancroft, 4 Pick. 53 ; Winship v. Bass, 12 Mass. 199; New

comb v. Wing, 3 Pi'.ck. 169; Robbins v. Hayward, 16 Mass. 524; 
Nelson v. Jaques, 1 Greenl. 139. 
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The opinion of the Court upon tlie matters thus moved and ar• 
gued was delivered in Jl.ugust 1832, at an ac~ournment of ~fay 

term, by 

MELLEN C. J. We have listened with close attention to the ar

guments of counsel respecting the point suggested in the application 

for an additional argument, and have critically examined the authori
ties which have been cited. In the course of the opinion delivered 

at November term 1831, the court observed that the plea did not 
" distinctly meet and answer any one of the particular stipulations 
on the part of the defendant." And they added, "it has no resem

blance to a plea of general performance, which would have been 
good." It is manifest that the meaning of the court was, that the 

plea had no resemblance in form to a plea of general performance. 
It certainly has not. Still, though they decided that such was the 

case, and that the plea was not a good one, they intended to be un

derstood as speaking of it, simply in respect to its merits as they 

would be considered on demurrer to the plea, and as unaffected by 
the replication, yet they did consider and decide the same, as it 
stands in the fourth set of pleadings, to be sufficient to compel the 

plaintiff to assign a sufficient breach in the replication. The court 
has not decided, nor does it now say that the plea would have been 
good, if the plaintiff, instead of professing to assign a sufficient 

breach, had at once demurred to the plea. We wish the above 

distinction may be kept in view. After having thus stated what we 

intended to decide, and have decided, on the point to which the 

second argument has been directed, it remains for us carefully to 

examine the authorities cited by the counsel for the plaintiff, as well 

as some others, and inquire whether the point in question was· cor
rectly decided. 

The principles as cited from Lawes on pleading, and from Chitty 
are undoubtedly correct, as io the effect of pleas in avoidance, dis
charge and excuse ; neither is there any doubt as to the general 

principle, that facts properly pleaded by one party, and not denied 

by the other, are to be considered as, by implication, admitted. 
Nor is the doctrine contested, applicable to the distinction between 
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a plea of general performance to a declaration on a bond, and a 

collateral plea, expressly or impliedly admitting a breach of the 

condition. The question under immediate consideration is, wheth

er the plea in bar in the present case does admit such a breach ; 

for, if not, then, whatever may be its character, it does not belong 

to that class of pleas which excuses a plaintiff, in his replication, 

from assigning a sufficient breach. In Griffin v. S_pencer, the con

dition was, that the defendant should pay a sum of money after cer

tain notice. He pleaded that no notice had been given. Here 

was a clear admission of nonpayment; and the verdict having falsi

fied the plea, the plaintiff had judgment. In such a case the as

signment of a breach would have been superfluous. So in Bailie 
v. Taylor, the condition was, that the defendant would pay off a 

certain mortgage; he pleaded that there was no such mortgage; 

which necessarily a<lmitted the nonpayment ; but the verdict falsifi

ed the plea, and therefore, as in the last case, the judgment was 

properly rendered for the plaintiff. In the same manner in the case 

of Bothwright v. Harvey, the plea distinctly admitted a breach. 

So in Jeffrey v. Guy, which was debt on bond ; the defendant 

pleaded a special, material fact, which the plaintiff traversed, and 
the issue was found for him, and he had judgment. On error 

brought, the judgment was affirmed, though no breach had been as

signed ; because the plaintiff was compelled, by the special issue 
tendered, to make a special replication, so as thereby to falsify the 

plea. So in Shelley v. Wright, the condition was to pay the plain

tiff the balance of certain fees and perquisites, due him ; the defend

ant pleaded that he had not received any fees or perquisites ; the 

plaintiff replied the recital in the condition, by way of estoppel, and 

the defendant demurred. The court decided that the estoppel ap

plied ; and, besides, that the plea admitted a nonperformance of 

the condition. The same answer is applicable to the cases of Nich
olson 'V. Sirnpson, I Stra. 297; .11.ttor. Gen. 1,. Elliston, 1 Stra. 
191, and l!awkshaw v. Rawlings, l Stra. ~13. In Meredith v . .11.l
leyn, 1 Salk. 138 ; which was debt on a bottomry bond, the defend

ant pleaded that the ship was lost. The plaintiff replied that she 

was not lost, and the defendant demurred to the replic_ation, thereby 

42 



sso CUMBERLAND. 

Putter i,. 'l'itcomb. 

admitting its truth and the falsehood of the plea. The plaintiff had 

judgment. Holt C. J. observing that the true difference is, where 
the plea admits and supposes a nonperformance, there a breach need 

not be alleged. Now, in each of the abovementioned cases, the 

fact stated in the collateral plea in bar, by necessary implication ad

mitted a breach of the condition ; and in each case th~ fact so plea
ded was found by verdict or admitted by demurrer to be false. In 
Smith v. Yeomans, the defendant, after craving oyer, of the bond 

declared on, pleaded that in a certain indenture, described in the 
condition, there were no covenants to be performed on · the part of 

one Holloway. The plaintiff craved oyer of the indenture, brought into 

court by the defendant; and the same, having been entered at large 
in h<l',c verba, was demurred to. By the indenture thus set forth, it 

appeared that there were diverse covenants to be performed on the 

part of Holloway. Judgment was given for the plaintiff on the 

ground that it appeared judicially to the court that the 1Jlea was false. 
In 5 Bae . .llbr. 173, the law applicable to the point under consid
eration, is laid dow,: thus: "In debt on bond with condition, de
fendant pleaded a collateral plea which was insufficient. The phin
tiff demurred, and had judgment, without assigning any breach ; for 
the defendant, by pleading a defective plea, by which he would ex
cuse his nonperformance of the condition, ,,~ves the plaintiff the 

trouble of assigning a breach, and gives him advantage of putting 
himself on the judgment of the court, whether the plea be good or 
not ; but if the plaintiff bad admitted the plea and made a replica

tion which shewed no cause of action, it bad been otherwise." The 

case of Sayer v. Glean, 1 Lev. 54, is cited ; and on examination, it 
is found fully to sustain the principle. The case of Hayman v. 
Gerrard, 1 Lev. 226, reported in 1 Saund. 102, under the name 

of Hayman v. Gerrard, seems also in accordance with Sayer v. 

Glean. It was debt on an obligation conditioned that the defendant 

should render an acconnt of all such monies as should come to his 

hands, and pay the same to the plaintiff. The defendant pleaded 

that no money came to his hands. This was merely a collateral 

plea. The plaintiff replied that certain property came to his hands ; 

upon which the defendant demurred, because it was not alle~ed that 
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he refused to account for it ; and that it was not the receipt, but 

the refusal to account which was a breach of the condition. The 

court said the replication was insufficient in not assigning a breach 

that he refused to account. The case above cited from Bacon's 
Jl.br. is precisely like the case at bar. We have before observed, 

that if the plaintiff had demurred to the plea, he would have been 

entitled to judgment ; but he waived that right, pursued a different 
course, admitted the truth of the plea, and gave a replication, dis

closing new matter, but no legal cause of action. In direct affir

mance of the principle and distinction above mentioned, we may 

appeal to the decision in Rigeway's case, cited by the plaintiffs 

counsel from 3 Coke 52; but before particularly examining it, we 
would observe that though, as stated in our form~r opinion, the plea 

does not, in terms, profess to be one of general performance, nor 

to contain distinct averments as to a compliance with all the 

particulars enumerated in the condition; neither does it necessarily 
imply a nonperformance, as was the case in the several authorities, 

cited by the counsel for the plaintiff, which have been the subjects 

of our examination. The plea states that many years since he paid, 

at two different times, certain sums to the heirs and creditors of the 

intestate and in the year 1825 he paid another large sum to them; 

and having settled an account with the Judge of Probate, soon after 
each of the two former payments was made, approving and allowing 

the same, he in the said year of 1825, settled his last administration 
account with the Judge of Probate, who accepted and allowed 
the same. The sums, so paid and allowed, amounting in all to 

more than the amount of the penalty of said bond ; the nonpay
ment of which penal sum was the only breach alleged in the decla

ration ; the truth of which plea is not denied in the replication. All 
this may be perfectly consistent with the fact, that he had performed 
every duty specified in the condition of the bond ; and that the last 

important duty was the payment over to the heirs and creditors of 

the intestate of all the avails of the estate on which he had adminis
tered. Still we say again, the plea would not have been good, had 

it been demurred to ; but taken in connection with the replication, 
decided cases seem to have settled the principle, that it is good and 
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sufficientt at least so far as to render the assignment of a sufficient 
breach in the replication indispensable. 

We will now proceed to the examination of Rigeway's case. 

William Grils had recovered a judgment against John Chawner, 
who was taken in execution .11.pril 20, 33d Eliz. by Rigeway, the 

defendant, then sheriff, at Stoke Cannon; and on the 10th Dec. 

34 Eliz. the defendant ·suffered him to escape in the parish of St. 

Mary of the .11.rches, in the ward of Cheape, London. The defen
dant pleaded and confessed that Chawner was taken in execution as 
alleged, and so continued iu his custody till the 8th of December fol
lowing, on which day, at Stoke Cannon, aforesaid, he broke the 
prison, and from the custody of the said Thomas Ridgeway, against 

the will of said Thomas, escaped; whereupon the said Thomas then 

and there made fresh pursuit after the said John, and in the fresh 

pursuit of the said John, in manner aforesaid, the said Thomas 
Rigeway on the 11th day of December then next, at Stoke Cannon 
aforesaid, by reason and in virtue of the execution aforesaid, and 

prior caption and execution aforesaid, took and arrested the said 
John. The plaintiff, by way of replication (by protesting that the 
defendant did not make fresh pursuit) for plea said, that after the 
said escape and before the said John was retaken, the same John, 
for one whole day and one whole night, viz. at London, in the par

ish and ward aforesaid, was out of the sight of the said Thomas, 

&c. and thereupon the defendant demurred in law. It was in the 
first place agreed by the whole court, that though the prisoner, who 
escaped be out of sight, yet if fresh suit be made, and he be reta- . 
ken in recenti insecutione, he shall be in execution. In the second 

place it was resolved that the plea was insufficient; for the plaintiff 
had declared of an escape in London, and the defendant justifieth 
the retaking of him at Stoke Cannon, and so the escape at Lon
don is not answered ; but forasmuch as the plaintiff, not denying the 
fresh suit but by protestation, hath only relied upon the matter, that 
the prisoner was out of his sight, the court will not intend other mat
ter to maintain his action, than he himself hath shewed; and now, 
on the whole record, it doth not appear to the court that the plain
tiff hath cause of action ; but it was agreed that if the plaintiff had 
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demurred upon the bar, he would have had judgment. For the 
same reason it would seem that as the plaintiff in the present action, 

has relied upon a breach of the condition by defendant's not account

ing for certain property, besides and beyond that accounted for and 

paid over to the heirs and creditors, as mentioned in the plea, the 

court ought not to intend any other breach or matter or cause of ac

tion, to maintain the plaintiffs action, than he himself hath shewed. 

This is the doctrine laid down in Bacon, as before mentioned, and 

in some of the cases there cited, and as established in Rigeway's case 
. which the counsel for the plaintiff has himself cited. So in Gewen 

v. Roll, Cro. Jae. 132, the principle is stated, that" the Court shall 

not intend any other breach or cause of action than the plaintiff hath 

himself shown. See also Spear v. Buknell 5 Mass. 125. 

From this view of the authorities bearing on the point under 

consideration, we perceive no occasion for changing our opinion as 

delivered in November 1831. It is true, the reasons in support of 

the principle, the supposed incorrectness of which has been the 
subject of the last argument, might have been more distinctly stat
ed, and, perhaps, in more guarded language, and with more precise 
limitations ; but we then did not deem it necessary ; we have, 

however stated them now, and we cannot but consider them as 
sound. To the court, at least, they are satisfactory. But, after 
all, the subject is not one of great moment. As a rule of decision 
and guide in future, it is of no importance, inasmuch as special 

pleading has been abolished in this State, by a statute passed since 

the pleadings in this action were settled. And as it respects the 
intere~ts of the parties, the question has less influence than may at 

first be supposed ; because the court are always unwilling that a 
cause should be fipally decided upon a point of technical learning, 

when a trial may always be had upon its substantial facts and legal 

principles applied to them, by granting leave to amend the plead

ings. A motion to this effect is now before us. Both parties seem 

to have been less precise than they might have been, and it is de

sirable that both should be permitted to remove all technical diffi

culties out of the way as far as possible, that a decision may at last 

he had on the real merits of the cause. 
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Since the former opinion was delivered, we would observe that 

we have discovered an irregularity in the trial of the issues to the 

country, which escaped the notice of all the counsel, as well as of 
the judge who presided at the trial of the cause. We allude to a 
provision in the first section of the Stat. 1830, cit. 463, "that in all 
actions upon any bond or penal sum as aforesaid, if the verdict be 

for the plaintiff, the judgment shall be, as heretofore, for the a

mount of such bond or penal sum, and the jury shall ascertain by 

their verdict the damages for such of said breaches as the plaintiff, 
upon trial of the issue, shall prove." The language is explicit and 

unlimited, embracing all bonds, and it is evidently designed to take 

from the court the power of settling the amount of damages on a 

hearing in chancery, and vest it in the jury. The cause was tried 
at November term, 1:330, and the jury merely found the several is
sues for the plaintiff; but did not assess the damages. No sum is 
found for which execution could issue. Under the peculiar circum

stances of this case, our opinion is that the verdict must be set a
side and a new trial granted. And the plaintiff has leave to amend 
his replication according to his motion on file, on payment of costs 

up to this time ; but, in no event of the cause, are they to be agam 
taxed by the defendant, or recovered back by the plaintiff. The 
defendant has also leave to amend his plea if necessary. 
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.JORDAN vs. Sn.VESTER. 

In a writ of entry, the question being upon the fact of ouster by the defendant, 

and it appearing that he held a deed of the Jan<!, as security for a debt, giv!'n 
to him by a third person, who continued in possession, but under no certain 

agreement as to time or amount of rent; the defondant intending to take the 
land into his possession whenever he should think proper ;-this was held to be 
no sufficient evidence of an ouster. 

IN this case, which was a writ of entry tried before Parris J. 
upon the general issue, a verdict was returned for the demandant 

subject to the opinion of the court upon the sufficiency of the evi
dence to prove an ouster by the defendant. 

Both rarties deduced title from one Thomas Skolfield; the de

mandant claiming under an extent, the attachment having been 

made May 31, 1824; and the defendant claiming under a deed of 
prior date, which was impeached as fraudulent. 

The evidence of ouster was derived partly from the deposition of 

Marlborough Sylvester, Esq. who testified that the defendant, who 
was his son, never had possession of the premises to his knowledge, 
except by putting up some fence after Skolfield's death. A disclo
sure made by the defendant, in a suit in which he was summoned 
as Skolfield's trustee, was also introduced by the demandant; in 
which he stated that Skolfield liL d on his farm in Harpswell; that 
there was no particular time or amount of rent agreed upon between 
them ; that the farm was conveyed to him for security of a debt; 
and that he " calculated to take the property into his own hands 

whenever he should think proper." And it appeared that Skolfield 
did reside on the farm till his decease in January 1826 ; and that 
his family had ever since continued to dwell there, as before ; one 

of them testifying that she never knew the defendant to exercise 

any acts of ownership over the premises. 
The trial proceeded upon the assumption, by both parties, that this 

suit was commenced before the passing of Stat. 1826, ch. 344, and 
that therefore the plea of nul disseisin was an admission of ouster, 
as at common law ; and the fact was not discovered to be otherwise 
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till near the close of the trial. Neither party made the proof ouster 

a question to the jury ; but argued upon the evidence of fraud in 

the conveyance. 

The question was br:cfly spoken to by Longfellow for the <le

mandant, and .Mitchell for· the defendant ; and the opinion of the 

Court was delivered at the ensuing .May term, in Kennebec, by 

.MELLEN C. J. By the report of the Judge it appears that the 

only question reserved is, whether the evidence disclosed on the trial 

is sufficient to prove that at the time of the commencement of the 

action, the defendant held possession of the premises demanded or 

any part thereof. The Stat. of 1826, ch. 344, renders it necessary, 

even under the general issue, for the demandant to prove that fact. 

It seems to ha.-e ],ieen understood, until the testimony was nearly 

closed, that the action was commenced prior to the passage of the 

act, above mentioned, and so did not come within its provisions ; and 
little evidence seems to have been directed to the point ; the merits 
of the cause, depending on the agitated question of frau<l, occupy

ing the principal attention of the parties. The only proof of the 

alleged possession, arises partly from the deposition of Marlborough 
Sylvester, a1Hl partly from the defendant's disclosure. Sylvester 

testifies that the defendant never had any possession of the prem

ises, except putting up some fence, which was after Skoifield's 
death ; but it docs not in any manner shew what was the state of 

the fact at the time the action was commenced. The defendant in 

his disclosure says, "Skolfield now lives on my property in llaips
well. There is no particular agreement between us on the subject'' 

( of rent) " nor any umlcrstandin_g. l calculate to take the property 

ii1to my hands, ,vhenever I think proper." On these facts we can

not say that ever the relation of landlord and tenant existed between 

them; and the expression of the defendant as to his calculation to 

take the property into his hands at some future day, carries a strong 

implication with it that he had not done so, directly or i11directly, 

when the suit was commenced. It cloes not appear that the jury 

considered the question. On the 1,1hole, we think there must be a 

revision of the cause and the facts, touching: the question of possess-
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ion more particularly examined, so that the demandant may furnish 

more satisfactory evidence, if he can. In many instances parties 

have been led into mistakes by the new provision introduced by the 
act before mentioned ; still, as the act requires proof of such pos

session, on the general issue, even where the whole question be

tween the parties is a mere question of title, we must see that the 
law is carried fairly into execution. We doubt not that the act was 

passed with the best of motives, but in practice it has been found 

not only inconvenient, but sometimes leading to perplexity; and 
where, on the trial of the cause, a demandant may fail to sustain it, 
on the ground, merely, of an accidental absence of proof of posses
sion, although he may have a legal title to the premises demanded, 

great attention must be paid to prevent uncertainty as to the real 

and true reasons of the verdict, inasmuch as the record will not 

show the principles on which it was returned in favor of the defen

dant. And in case of a second action brought to recover the same 

premises, there often may be great difficulty in showing that the 

merits of the title were not decided on the first trial, unless the pre

cise ground on which the verdict was given, was stated in the ver

dict. In the present case we are of opm10n that there must be a 

new trial. 
Verdict set asiae. 

WWW 

J VDD VS, PoRTER, 

The lex loci applies only to the interpretation or validity of contracts; and not to 
the time, mode, or exte1it of the remedy. 

Therefore a discharge under the insolvent laws of another State, of which both the 
parties were citizens, releasing the person from arrest, but not impairing the con
tract itself, cannot avail to affect any remedy pursued in this State. 

Tms was an action of debt on a judgment recovered in the State 
of New York ; and it came before the court upon a case fitated 6y 
the parties, to this effect :-

43 
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Execution on the original judgment having been returned nulla 
bona, the defendant obtained, under the insolvent law of New York, 
passed in 1819, a regular discharge of his person from future im

prisonment; both the parties being at that time, and at the time of 
making the original contract, citizens of that State. 

In the present suit the defendant was arrested, and gave bail ; 
and the question submitted to the court was, whether the discharge, 

obtained in New York, could operate to exempt his body from be

ing arrested in this State for the same cause of action, the exception 
being duly taken in abatement. 

Greenleaf, for the plaintiff, cited Valkenburg v. Dederick, 1 Johns. 

Ca. 133; Cross v. Hobsen, 2 Caines 102; Desobry v. Morange, 
18 Johns. 336; Palmer v. Hutchins, 1 Cowen 42; Le Roy v. 
Crowninshield, 2 Mason 151, 179; Pea,rsall v. Dwight, 2 Mass. 
84; Dwight v. Clark, 7 Mass. 51 ; Hubbard v. Wentworth, 3 N. 
Hamp. 43; Blanchard v. Russell, 13 Mass. 5; Tappan i•. Poot, 
15 Mass. 419; Woodbridge v. Wright, 3 Conn. 523; Peck v. 

Hazier, 14 Johns. 346; White v. Canfield, 7 Johns. 117; Whit
temore v . .11.dams, 2 Cowen 626; Smith v. Brown, 3 Bin. 201 ; 
Sturgis v. Crowninshield, 4 Wheat. 200 ; Nash v. Tupper, 1 
Caines 402; Ruggles v. Keeler, 3 Johns. 263; Byrne v. Crown
inshield, 17 Mass. 55; Baker v. Wheaton, 5 Mass. 51 I. 

N. Emery, Fessenden <y Deblois, argued for the defendant, ci
ting Ballantine v. Goulding, .llmbl. 25; Hunter v. Potts, 4 D. ~ 
E. 185; Potter v. Brown, 5 East, 130; Melan v. D. of Fitz
james, 1 B. <y P. 138; Baker v. Whr::aton, 5 .Mass. 509; Wat
son v. Brown, IO Ma~s. 337; Stevens v. Gaylord, 11 Mass. 265; 

Mather v. Bush, 16 Johns. 250; Miller v. Hall, 1 Dall. 229 ; 

Thompson v. Young, ib. 294; 2 Dall. 200; Harris v. Mande
ville, ib. 256; Ogden v. Saunders, 12 Wheat. 213; Shaw v. Rob
bins, ib. 337 ; 11 Johns. 433; Smith v. Smitlt, 2 Johns. 235; 
Stra. 733. 
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PARRIS J. delivered the opinion of the Court at the ensuing term 
in Kennebec. 

The legal operation and effect of contracts are generally to be 

determined according to the laws of the State or country in which 
they are made and to be executed ; not however as an act of com
ity or courtesy, as intimated m some of the books, but upon the gen

eral principle that every contract is to be construed and carried in
to effect according to the intention of the parties thereto, and they 
are presumed to contract with reference to the laws of the place 
where they reside, unless a different construction is manifest from 
the instrument itself. 

This law of the contract travels with it, wherever the parties there
to are to be found, and into whatever .forum it is attempted to be 
executed. 

So also as it respects the discharge of personal contracts ; they have 

been considered as subject to all the consequences attached to con
tracts of a similar nature by the laws of the country where they are 
made and to be executed, especially if all the contracting parties 
are domiciled in that country. 1 Gall. Rep. 375. 

It is undoubtedly true, as resulting from these principles, that 
the discharge of a contract, or of a party from the obligations of a 
contract, by the bankrupt law of the country where the contract was 
made and the parties reside, is a discharge every where, and no ac
tion can be subsequently maintained to enforce such contract. By 
the operation of law it is as though it had never existed, or as if the 
debtor had fully cancelled his obligation by payment ; and the 
creditor is left without remedy either in the courts of his own or any 
other country ; for what would be a good discharge of his contract 
by the laws of the place where it was made and to be performed, 

would be good every where. 

The contract under consideration, having been made in New
York, by parties resident there, our inquiry is, has any thing been 
done by which it has been discharged by the laws of that State? 

We perceive nothing in the case affecting its validity. It has not 
been satisfied by a compliance with its provisions ; it has not been 
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discharged by any act of the defendant, or by the operation of law. 

He has complied with certain provisions of a statute of New- York, 
under and by virtue of which, his person is declared to be forevei· 
exempt from imprisonment for or by reason of any debt or debts 

due at the time of the assignment of his property under that statute. 
But a discharge under this law does not operate as a release of 

the debt, as it would if it had been granted under the insolvent law 
of that State, of 1813. 2 Wend. 457; 3 Wend.135; 6Conn. 480; 

8 Pick. 195. 
It is merely a release from personal arrest, and is no bar to the 

action. 8 Pick. 187. In the language of the Supreme Court of 
Massachusetts, it can have no effect upon the judgment on the con

tract, or the form of execution in another State. As imprisonment 
is no part of the contract, simply to release the prisoner does not im
pair its obligation. Mason v. Haile, 12 Wheat. 370; 4 Wheat. 201 ; 
2 Kent's Com. 326. 

No man can here be again imprisoned for the same debt, after 

having taken the benefit of our statute for the relief of poor debtors. 

His person is forever thereafter exempt from imprisonment, in this 
State, on that demand ; but it will not be contended that the de
mand is discharged. It will still remain in full force ; and to enforce 
its collection the proper remedial laws of the State, applicable to a 
contract thus situated, may be applied. And if the debtor remove 
to another State, the law of the contract will follow him, and may be 
executed by the remedial law of that State, without any restrictions 

growing out of the previous transactiol\. 3 N. Hamp. Rep. 43. 
The laws of some of the States do not authorize the taking of re

al property on execution in payment of debts. Such is the law of 
Virginia. Suppose a debt contracted in that State, between citizens 

thereof, is put in suit here, the debtor having, subsequently to the 
contract, become domiciled iri this State. Will it be contended that 

his real estate here would not be liable to be taken on execution for 

the payment of that demand? Or, suppose a debtor, in a contract 
entered into here, where sundry articles of personal property are ex
empt from attachment and sale for the payment of debts, should re

move to a State where the like personal property is liable. Could 
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he urge the lex loci contractus as exempting that property from at
tachment and sale for the payment of such a debt? Or if a~contract, 
made in a State where the body of the debtor is not liable to im
prisonment for debt, be enforced in aforum where imprisonment is 
authorized as a mode of compelling performance, would not the 
court, in entering up the judgment and issuing execution, be govern

ed by the lex Jori rather than the law of the place where the con

tract was made? De la Vega v. Vianna, I B. o/ .!J.dol. 284. 

He who makes a contract stipulates to perform it. The obliga
tion follows him wherever he goes. A mere change of domicil or 
of jurisdiction will not dissolve or modify it ; and the law of the place 
where he is found, and the forum into which he is brought will 
point out the mode and lend the power to enforce performance. 

These principles, we think, are well supported by authority. In 
the notes on Co. Litt. by Hargr. o/ Butl. Sect. 104-97 b. it is 

said, the general rule is, that as to the construction, the lex loci is 

to govern ; but that the remedy must be pursued according to the 
lex Jori. In Melan v. The Duke of Fitz James, I Bos. o/ Pull. 
142, it was said by the court, " we all agree that in construing con
tracts we must be governed by the laws of the country in which 
they are made, for all the contracts have reference to such laws. 
But when we come to remedies it is another thing; they must be 
pursued by the means, which the law points out where the party 
resides." The laws of the country where the contract was made 

can only have reference to the nature of the contract, not to the 
mode of enforcing it. Whoever comes into a country, voluntarily 
subjects himself to all the laws of that country, and therein to all 
the remedies directed by those laws, on his particular engagements. 

1 B. <y .!l.dol. 284, before cited. 
This we believe to be the law of New York, where this contract 

was made. Chancellor Kent says, " there is a difference taken in 

the cases between the construction and the execution of the contract. 

The lex loci has reference only to the nature and construction of the 

contract and its legal effect, and not to the mode of enforcing it. 

The remedy must be pursued by the means which the law points 
out where the party resides." 3 Kent's Com. 49. Nash v. Tup-
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per, 1 Caines' Rep. 402; Lodge v. Phelps, 2 Caines' Cas. in Er
ror, 321 ; see also Titus v. Hobart, 5 Mason, 378; Green v. Sar
miento, 3 Wash. C. C. Rep. 17 ; Golden v. Prince, ibid. 314. 

This distinction is to be found in all the cases, that where the 
contract is discharged, either by a certificate of bankruptcy or other
wise, the body of the debtor is not thereafter liable to arrest, in any 
jurisdiction, for debts existing at the time of the bankruptcy ; for 

the contract being at an end, there remains nothing upon which the 
remedial laws of any government can operate. But where the body 

only of the debtor is discharged, leaving the contract unimpaired, 
the discharge is effectual only to the extent of the jurisdiction under 
which it was granted, and extra territorium has no efficacy. 

Judgment for the plaintijf. 

WYER w al. vs. MERRILL w al. w trustee. 

,S. 'Y C . • W. contrJcted to build certain locks and portions of canal for the Cum
berland and Oxford canal corporation, by /lug. l, 1829, at a stipulated rate of 
payment; the work to be estimated monthly by the engineer, and three-fou~ths 

of the estimated sum to be paid monthly by the corporation ; the residue to be 
retained till the whole should be completed. On the fir,t day of August, 1829, 
the engineer made Ins monthly report of estimates of work performed, contain
ing the sum of$700 as due to S. o/ C. M. for work done; which sum the direc. 

tors, on the same day, voted and ordered to be paid. Afterwards, on the same 
day, before payment, and before an order was drawn by the president, in the 
usual course of business, for the sum thus voted, the corporation was summon- · 

ed as trustee of S. 'Y C. M., who failed to fulfil their contract; which, in three 
days afterwards, was duly declared forfeit and abandoned by their non perform
ance. 

Hereupon it was held that the vote to pay the $700 was a waiver of any adnutage 
resulting to the corporation from the failure of S. ~ C . .M. to complete the con
tract ; and bound the' corporation to pay that sum ; and that therefore it was 
chargeable as their trustee. 

THE question in this case was upon the liability of the Cumber

land o/ Oxford canal corporation, as trusteP of the defendants. 
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It appeared, from the disclosure of the treasurer of the corpora
tion, that the defendants had entered into articles of agreement with 

the corporation, by which they were to excavate and build certain 

portions of the canal and locks ; under the inspection and direction 
of the engineer; who had power, upon any unreasonable neglect of 
the defendants in the prosecution of the work, to declare the con

tract abandoned and terminated; that he should survey and certify 
the amount of work to be paid for ; that advances should be made 
to the defendants, monthly, to the amount of three-fourths of the 

engineer's estimates of the work done ; and that the whole should 
be completed by the first day of .11.ugust, 1829. 

It further appeared that on the day last mentioned, when the writ 
in this case was served, the accounts of the defendants were made 
up and stated by the treasurer, as follows:-

The whole amount of work done and materials furnished by the 
defendants, according to the estimate of the engineer, was $7471,00 

Deduct 25 per cent. as provided in the contract, 1867,75 

Work on the aqueduct, 
Do. on the culvert and bridge, 

They had received on account of locks, $5798,00 
And on account of the aqueduct, 320,00 
And on account of the culvert and bridge, 4 70,00 

5603,25 
320,00 
470,00 

$6393,25 

6588,00 

The corporation being in advance to them, the sum of $194,75 
On the same day the engineer made the monthly report of esti

mates due to .11.ug. 1, 1829; in which he reported "For S. o/ C. 
Merrill, (the defendants) On account of lock-pits, banks and 
walls, $700,00 

On account of aqueduct, to oe paid on its completion, 180,00" 
On the morning of that day, before service of the writ, the di

rectors met, and voted to pay the defendants " seven hundred dol-
lars on account of the work on locks, and one hundred and eighty 
dollars more on account of the aqueduct ; the last mentioned sum 
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to be paid when said aqueduct is completed." For this sum an 
order was drawn on the treasurer on the same day, after service of 
the writ; which was signed by the president of the corporation in 
the expectation that the suit would be settled ; but no adjustment 
being made, the treasurer paid them two hundred and fifty dollars, 

with the plaintiffs' consent ; and would have paid the whole, had 

not this suit been commenced. And afterwards, on the same day, 
the defendants drew an order on the treasurer for the balance due 

them, in favor of a third person ; which the treasurer accepted, "to 
pay if any thing be due." On the third day of August, 1829, the 

engineer, by his certificate in writing, declared the contract aban
doned, by the failure of the defendants to prosecute the work, agree

ably to its stipulations. 

By a supplemental disclosure, made in this court at November 

term, 1830, it appeared that there had been a final settlement of ac
counts between the defendants and the corporation, June 24, 1830, 
since this suit was brought, in which the defendants were allowed, 
as equitably due, a balance of seventeen hundred and seventy-two 
dollars and sixty-nine cents. 

Longfellow, for the plaintiffs, sought to charge the corporation as 

trustee of the defendants, on the ground that the vote to allow a fur

ther sum of seven hundred dollars to the defendants, for work 
already done, was in law a promise to pay that sum, on which an 

action could have been sustained. 

Deblois, for the corporation resisted this claim. He contended 

that the defendants had no remedy against the corporation, except 

upon the written contract. By the terms of this instrument the cor
poration was bound to pay no more than seventy-five per cent. of the 

value of the work done, until the whole should be completed. The 
residue remained in the hands of the treasurer, as an inducement to 
the defendants to execute the contract, and a security to the cor

poration against any damages arising from a breach. This contract 

the defendants never performed ; and of course forfeited all benefit 
from its provisions. 
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The subsequent settlement of accounts between them cannot af

fect the case ; because the rights of the plaintiffs are to be deter
mined by the state of things which existed between the defendants 
and the corporation at the time of the service of the writ. And at 
this time the defendants had no right of action. Wilcox v. Mills, 
4 Mass. 218; Wood v. Patridge, 11 Mass. 488; Ingalls v. Den
nett, 6 Green!. 79 ; Harris v . .Jlikin, 3 Pick. 1 ; Maine F. o/ M. 
Ins. Co. 'V, Weeks, 7 .Ji,Iass. 438 ; Perry v. Coates, 9 Mass. 537; 
Webster v. Gage, 2 Mass. 503 ; Greenough v. Walker, 5 Mass. 
214. The vote was merely evidence of an intention on the part of 
the corporation to advance the defendants so much money on ac
count of work to be afterwards done. It was inoperative till effect 
was given to it by the order of the president, in the usual forms of 
transacting similar business ; but this was not done till after service 

of the writ. 

MELLEN C. J. delivered the opinion of the Court at the ensuing 
May term in Kennebec. 

The trustee process in this case was served .Jlugust 1, 1829. S. 
o/ C. Merrill had by their contract with the corporation agreed to 
complete the work therein described by the same 1st day of .!lugust; 
but they did not so complete it; and on the 3d of the same month 
the contract on their part was duly declared abandoned, pursuant to 
a provision in the contract. By the disclosure it appears that the 
whole amount of work done by S. o/ C. Merrill on the locks, to 
the first of .!lugust, 1829, together with materials ready for further 
use was $7471,00 

Work on the aqueduct, 320,00 

Do. on culvert and bridge, 470,00 

By the terms of the contract one quarter part of the 
above sum of $7471 was not then payable, 

There had been paid to them before said day, 

So that they had been paid in advance, 
44 

8261,00 

1867,75 

6393.25 
6588,00 

$194,75 
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But still, at the time the writ was served, the corporation had receiv
ed the benefit of the labor and materials, to the amount of the above 

sum of $1867,75; though the said S. ty C. :M~errill were not then 

entitled to demand that susn in payment, and though they had failed 
in the completion of their contract, which, on the third of .11.ugust, 
was declared abandoned as before mentioned. In this state of 

things, at a meeting of the directors of the canal, on the morning of 
the first of .11.ugust, and before the service of the writ, there was 

voted to be paid to S. ty C. Merrill the sum of $700, on account 
of work on locks. S. ty C. :Merrill on the same day, but after the 

process was served, drew their order on the treasurer of the cor

poration for the $700, which was immediately accepted condition

ally-that is, if any thing should be due. The corporation discov

ered a readiness to pay the money voted, to the person or persons 

legally entitled to demand and receive it ; and by consent of the 

plaintiffs, did immediately pay $250, part of the $700, to another 

person, on the order of the Messrs. Merrill; and the treasurer states 
that he should then have paid the whole, had not the trustee process 
prevented. It is true that S. 8j- C. Merrill did not complete their 
contract; and its non-completion must have been officially known to 
the directors. They must have known that in an equitable point of 
view S. f C. Merrill were entitled to payment for the labor and 

materials on and for the locks ; one quarter part of which had not 

been paid for on the first of .11.ugust-stated by the treasurer to be 
$1867,75; and after deducting the $194,75 paid in advance, it 
leaves an equitable balance of $1673 as due to the Messrs. Merrill; 
though not then payable by the terms of the contract ; which states 

that " advances are to be made· monthly to the amount of three 
fourths of the engineer's estimates of the work done :" and the be
fore mentioned sum of $700, was his estimate to the first of .11.ugust 
on account of lock-pits, banks and walls. The question is now pre
presented, why was not the vote of the directors, passed on the 
first of .11.ugust, and before the service of the trustee process, of the 

$700 to be paid to S. ty C. Merrill, a contract instantly binding on 
the corporation ? Why was there not a meritorious and valuable 

and legal consideration for such contract ? Why was not this vote 
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a waiver of all objections to payment, on account of the non-com

pliance of S. iy C. Merrill with the terms of their contract? 

The corporation could make this contract only by a vote, and so 

they did make it. Suppose an individual had made the contract 
with S. iy C. Merrill, and such individual knowing that they had 
not complied with the terms of it, had given them his due bill for 

the $700; surely this would have been a waiver. But on' the 

question of consideration there is another fact of importance to be 

regarded. The vote of the $700 to be paid the Messrs. Merrill 
was " on account of work on lockc,." Here is a valuable consider

ation expressly stated. We may reasonably consider that this vote 
was passed on their request ; indeed no other presumption is admis

sible ; and when it was passed, it instantly became a complete con

tract. Besides, it is a principle of law that assent is to be presumed, 

where it operates in favor of the person assenting. 

On the whole we are all of opinion that on the facts disclosed, the 

cofporation must be adjudged the trustee of S. iy C. Merrill; and 
this conclusion is strengthened and confirmed by the fact stated in 

the additional disclosure, November term, 1830; namely, that on a 

final settlement of accounts between the corporation and them on 
the 24th of June 1830, they were allowed, as equitably due, the 

sum of $1772,69. 
Corporation adjudged Trustee. 
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CLARK 'VS. Foxc.:::ROFT-

' Where the parties, pending an action of assumpsit between them, made a settle• 
ment of all their accounts, by which a balance was found due 'o the plaintiff, 
for which judgment was entered in his favor, by consent; and the settlement 
included some demands for which the writ contained no proper counts, and 
some which were not payable till after the action was commenced ;--it was held 
that the lien created by the attachment was thereby dissolved in toto, so far as 
the rights of subsequent attaching creditors were concerned. 

A surety has no right of action against the principal debtor, till he has pn,id or as-

sumed the debt. · 

Tms was an action of the case against the late sheriff of this 
county, for the neglect of one of his deputies, in not levying and 

collecting an execution in favor of the plaintiff against one Small, 
where the deputy had attached goods on the original writ. The de-

, fondant pleaded the general issue, and filed a brief statement, set
ting forth that he had seized the same goods and sold them to satisfy 

other executions against Small, in which the attachments were sub
sequent to the plaintiff's ; the creditors having given him a bond of 
indemnity, alleging that the judgment in favor of the plaintiff was 

obtained by fraud and covin. 
At the trial, before Parris J. the original writ of the plaintiff 

against Small was produced, which contained-I st, a general ir.debi
tatu.s assu.mpsit for $287, being the amount of sundry charges and 

payments mentioned in the account annexed ;-2d, a count on a 

written memorandum or promise to pay $50 ;-3d, a count on a 
promissory note for $23 ;-4th, a count on another note or memo
randum for $22 ;-5th, a count for $70 money laid out and ex
pended ;-6th, a count for $300 money had and received. And it 
appeared by a paper produced by the defendant, that on the 20th 
day of October, 1826, while that suit was pending, Clark and Small 
made a general settlement of their dealings, upon which a balance 
of $705 was found due to Clark; whereupon Small signed a wri
ting authorizing him to take judgment for that sum, in the suit then 
pending. The judgment was accordingly taken, for 700 dollars, 
being the amount of the ad damnum. The defendant also offered 
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in evidence an original statement, made by the parties at the time of 
their settlement, showing that at this settlement an account was sta

ted by Clark of all his dem~ds against Small, containing all the 
items, but one, in the account annexed to the writ, the notes declared 
on, and divers other sums; amounting in all to $817,90 ; and sun
dry credits of money and goods, which being deducted left the bal
ance of $705 due as above stated ; and which was receipted a~ 
paid by the judgment above mentioned. Among these other sums 
was one charge of a note of hand of $68,32,-a hogshead df mo

lasses, at $27,16,-cash paid for Small at the Casco bank, $48,02 
-room rent, .<H;Io,-charter of the schooner Fame from May 4, to 
July 29, (which was four days after the action was commenced) 
$108,-and the following-" To a note of hand that I indorsed for 
you, now in the hands of George Willis, that I have become re
sponsible to pay, $134,20." 

In relation to this last charge it was proved that the note was da
ted March 30, 1826, and payable to order in six months ; and that 
Clark indorsed it for Small's accommodation, in consideration of 
Small's promise to secure him therefor, and keep him secured. 
This note was unpaid when the action was brought ; but was taken 
up by Clark before the settlement of October 20, 1826. 

The defendant hereupon contended that the judgment against 
Small covered charges which were not embraced in either of· the 
counts in the declaration; particularly the charges for charter of the 
1:i'ame, and for the note due to Mr. Willis. 

The plaintiff contended-I st, that these charges were supported 
aHd covered by the last count in his declaration ; and 2dly, that 
if they were not, and were included in the judgment, this did not 
affect the attachment, the judgment, or the defendant's liability in 

this suit, any farther than the amount of those charges. 
The Judge instructed the jury that under the count for money 

liad and received the plaintiff could not properly support either the 

charge for charter of the Fame, or that for his liability to Mr. Willis 
as indorscr ; an·d that if they were satisfied that said charges were 
not included in either of the other counts, and that they were allowed 
and included in the judgment by agreement of the parties, it was 
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such a fraud upon subsequent attaching creditors as would dissolve 
the attachment in the plaintiff's suit against Small. Unde,r these in
structions they returned a verdict for the defendant ; which was ta
ken subject to the opinion of the cJurt upon the points raised at the 
trial. 

Longfellow and Greenleaf, for the plaintiff, argued,.first, that the 
paper shown in evidence by the defendant, containing the items in 
the settlement of Oct. 20, 1826, was admissible only for the purpose 

of proving actual fraud and covin. Nothing dehors the record can 
be shown for any other purpose than that. Willis v. Crooker, 1 
Pick. 204. And as the case was not put to the jury on the ground 
of actual fraud, and their finding negatives that imputation, the 

paper cannot and ought not to .be regarded by the court for any 

purpose. 
2. But if it may be regarded, yet the counts are supported by the 

evidence. The note due to Mr. Willis was a liability actually in
curred at the time of commencing the suit ; and was extinguished 
before the judgment ; which may be sustained by the rule adopted 
in an action of covenant for an existing incumbrance on land sold 
with warranty, where the incumbrance is paid off after action 
brought. Prescott v. Trueman, 4 Mass. 627; Wyman v. Ballard, 
12 Mass. 304; Tufts v • .fl.dams, 8 Pick. 550. The excess of 
four days charter of the Fame may be cured by applying part of 

the money credits to that error. The count for money had and re
ceived is fully supported by the debtor's subsequent admission of a 

debt due. Jackson v. Mayo, 11 Mass. 14 7. 
3. Yet admitting that those two items were improperly involved 

in the judgment, they only affect it pro tanto. It was a mere mis

take. And herein is a difference between actual covin, and con
structive or legal fraud. The former vitiates the whole mass into 

which it enters. The latter infects only so far as it extends, if that 
can be ascertained. The former, in the present case, is not imputa
ble ; the latter is specifically defined. 

4. But in any state of the case, in the absence ~f actual fraud, 
the judgment against Small cannot be impeached on the defendant's 
grounds, unless by writ of error. 
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Fessenden, Daveis and Deblois, for the defendant, to the point 

that no charter-money was due till the end of the voyage or term, 

cited Wood v. Patridge, 11 Jliass. 488; Lane v. Penniman, 6 
Mass. 244; Weston v. Down, Cowp. 23. That the liability to 

Mr. Willis was improperly charged ; Pierce v. Jackson, 6 Mass. 
244 ; How v. Ward, 4 Greenl. 202. That these items vitiated the 

judgment, in favor of subsequent attaching creditors ; Cushing v. 
Gore, 15 Mass. 74; Pickering v. LovrJoy, 13 Mass. 50; Hill 
v. Hunnewell, 1 Pick. 192 ; Bean v. Parker, 17 Mass. 603 ; 

Denny v. Ward, 3 Pick. 199 ; 5 Greenl. 247; 5 Pick. 303 ; 
.fl.dams v. Page, 7 Pick. 542 ; Tucker v. Welch, 17 Mass. 164 ; 

Wilder v. Hnley, 4 Wend. 100; 1 Burr. 467 ; 2 Kent's Com. 
403. And that under the money counts no evidence could be ad

mitted of any article, except of money paid or received. Chity on 
Contr. 183; 5 Burr. 2589; 1 East I ; 4 Pick. 60; 4 D. ~ E. 
687; 13 East 20; 9 East 378 ; Sheppard v. Palmer, 6 Conn. 
95 ; 4 Wend. 267 ; I Mass. 138; 1 Dane's .11.br. 195-197; 1 
Esp. 221 ; 5 Green[. 504; Osborne v. Churchman Cro. Jae. 127; 
Mooney v. Kavanagh, 4 Greenl. 277. 

MELLEN C. J. delivered the opinion of the Court at the ensuing 

May term in Kennebec. 

The plaintiff's attachment was prior to that of the other creditors 
named in the brief statement ; but the defendant, representing those 

creditors contends that those proceedings which were had between 
Clark and Small, after the service of the writ and before the entry 

of judgment in the original action, have by legal operation released 

Clark's attachment in toto; and if so, the defendant is entitled to 

judgment on the verdict. We will first state certain principles which 

have been settled, having a relation to the subject under considera

tion; and then examine the facts reported, and see how far those 

principles are to influence the decision of this cause. In a civil ac

tion, when a special attachment of property has been made, or bail 

taken, on mesne process, if the plaintiff and defendant enter into a 
reference of that action and all demands, it is an admitted principle 

that such reference operates as an absolute and immediate release 
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or dissolution of the attachment or discharge of the bail ; and no 

after circumstance in the trial of the cause, will prevent the applica
tion of the principle. Ilill v. Hunnewell, 1 Pick. 192, and Mooney 
iy Ux. v. Kavanagh, 4 Greenl. 277. In such cases, it makes no 

difference whether any new demand is introduced beyond the orig
inal cause of action ; or if any such is introduced, whether it is al
lowed or not. The mere act of referring, is considered as produc
ing the above mentioned effect, at least in those cases where the 

rule of reference is never discharged. This has been supposed to 
be founded on the principle that every man is presumed to know the 
law ; and that for the sake of a general settlement with his adver
sary, or for any other reason satisfactory to himself, a plaintiff con
sents to waive and does waive the security he holds in virtue of the 

attachment or of the bail bond. Unless such a principle should be 
adhered to, a plaintiff's demand might be essentially increased by 
the introduction of new causes of action, and in this manner a sec
ond attaching creditor might lose the benefit of his attachment, and, 
though with no immoral motive on the part of the plaintiff, such sec
ond creditor would be, in legal contemplation, defrauded of his 
rights. Bean v. Parker, 17 ~"flfass. 603; Dana v. Ward, 3 Pick. 
199. The case of .11.dams iy al. v. Paige iy al. 7 Pick. 542 was 
sustained on the ground of actual fraud to injure another creditor, 

and so is not applicable to the present case ; for in this there is no 

proof of such fraud. 

Where A and B are creditors of the same per,.on, and an attach
ment of the same property is made at the suit of each, A's attach
ment being prior to that of B ; should A have leave to amend his 

declaration, and, under such general leave, insert one or more 
counts, and therein set forth a new cause of action, such a proceed

ing dissolves or releases the attachment. Willis v. Crooker, I 

Pick. 204. It does not appear that there was any fraudulent in
tention in that case in making the amendment ; still, as the result 
of it would have prejudiced the rights of the second attaching cred

itor, had it been sanctioned, the court decided that its legal opera
tion was to release the attachment. Whether this release is to be 
considered as the effect of a waiver of it, as in the case of a refer-
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ence of all demands ; or whether it is so considered, on the princi

ple that it operates as a fraud in its consequences, in the same man
ner as a voluntary conveyance would, if sustained, in respect to 
creditors, is a question, perhaps, not necessarily requiring an answer. 
When such amendment is made for the very purposes of fraud on 

subsequently attaching creditors, there is no doubt as to. its effect in 

the view of any one. In the case supposed, A loses the lien and 
benefit of his attachment, by inserting in his declaration a new cause 
of action under the common and general leave to amend. But such 

leave does not authorize the plaintiff to make such an amendment. fa 
doing it, he in fact acts without any leave. The legal consequence 

must be the same if A, without asking any leave to amend, inserts 
one or more new counts, and thereby introduces one or more new 
causes of action ; for the effect must be the same as to subsequent 

attachments. . Such are the principles oflaw as applied to the cases 

we have mentioned ; and it now remains for us to ascertain how far 
these principles are applicable to the case before us. No new counts 
have been added, with or without leave ; and the question is wheth
er, in virtue of the agreement referred to at the bottom of the ac
count which is annexed to the report, in connexion with the sever
al counts in the declaration, and the charges contained in the stated 
account, the plaintiff has lost the benefit of his lien. The writ contains 
six counts. [Here the Chief Justice stated the substance of the 
counts, as before mentioned.] 

It does not appear by the report of the Judge, that there was any 

objection to the introduction of any of the proof of those facts con

tained in it ; we are therefore to examine and judge of them in 
forming our opinion. The account on which the balance is stated, 
for which judgment was rendered, exhibits a debt against Small 
amounting to $817 ,90, and a credit to him amounting to $ 112,90, 
leaving, as due, a balance of $705,00. The ad damnum being only 

$700, judgment was rendered for no more than that sum. Among 

other items in this account, not stated or alluded to in the account 
annexed to the writ, is a charge of a note of hand for $68,32, prin

cipal and interest ; and sundry other charges amounting to $366,-
30. The defendant contends that the last mentioned note, and 

45 
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charges in the account, were not sued for and demanded in the ac-: 
tion; and, as the basis of this position, he says there is no count adap

ted to the note or to many of the charges; and that some of the charg
es must have been made before a right of action had accrued. On 
the contrary, the plaintiff contends that the last two counts are suf

ficient to embrace all those demands and charges which were not 
specially set forth or counted upon in the writ, though included in 

the judgment ; and that so no new cause of action was introduced 
by consent of the parties. We do not say that the note last mention

ed might not have been given in evidence on the last count ; and 
that the five charges for money paid would not, pro tanto, support 
the fifth count ; and it is said that the charges for molasses, rent 
and use of yard would have been good evidence on the last count, 
and indeed that the charter and ·the claim on the Willis note would 

have been so also ; on the plain prindple that when Small on the 

20th of October, 1826, (a short time before judgment was entered) 
acknowledged that the sum of$817,90, as charged, and the sum of 
$112,90 as credited were both correct, and that the balance of 
$705 was then a debt justly due from hi_m to Clark, that moment 
an action for monies had and received would lie for it. Admitting for 
the sake of the argument, that this reasoning and conclusion 
are correct, still the question returns, could such a count be good 
for the recovery of such sums, without such an agreement and liqui
dation ? We apprehend the counsel for the plaintiff would not be 
willing to answer this question in the affirmative. We must then go 
back to the commencement of the action, and settle the legal rights 
of the parties as they then existed. But if it is conceded that the 

sum of $108 charged as due for charter of the schooner Fame, 
might be given in evidence in support of the last count, and therefore 
is no new cause of action, yet the last charge in the stated account, 
we are all clearly of opinion, was totally inadmissible. This charge 
cannot be called a new cause of action, for from the very language 

in which this charge is made (being $134,20) it is evident, that 
even then no cause of action for the recovery of that sum had ac
crued. The charge is in these words, " To a note of hand that 1 
indorsed for you, now in the hands of George Willis, that I have be-
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come responsible to pay." Now we have decided in Ingalls v. 
Dennet, 6 Greenl. 79, that a surety has no right of action against 

his principal merely because the debt is not paid as soon as it is 

due ; nor until he has either paid it, or procured the discharge of 
the principal, by assuming it himself; and neither of these things 
has yet been done. See also McLellan v. Crofton 6 Greenl. 

307, and all the cases cited as to the point. From this re
view of the case it is manifest that the judgment contains at least 

.<$ 134,20 for which no right of action existed at the time of the 

judgment ; and we think at least $46, 16 more which could not 
have been recovered on either of the counts, as the facts stood 
when the action was commenced, even if it could have been by rea
son of Small's consent. According to decided cases, no distinction 
exists as to a total or partial release of an attachment. On the 
ground of voluntary waiver, or fraud in law, and injury affecting the 
subsequently attaching creditors, we are all of opinion that the trans

action of the 20th of October, 1826, between the plaintiff and Small, 

operated to dissolve the attachment made of his property ; and the 
result is that there must be 

Judgment on the verdict. 
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BROWN vs. ATTWOOD w al. w trustee. 

Where S. sold a vessel to Jl., who promised, in consideration thereof, to pay B. a 
debt due from S. to him; upon which promise B. brought his action against /J.; 

it was held sufficient for the plaintiff to set forth so much of the promise as en
ured to his own benefit; and that,proof of othor and further particulars of the 
contract did not affect the action. 

It was also held that such promise was good, though not in writing ; for it was a 
promise to pay Jl.'s own debt, though it enures to the benefit of B. 

It was also held that S. was a competent witness for the plaintiff, his interest be

ing equally balanced. 

Where judgment was rendered in the court below on a verdict for the plaintiff, 
from which the defendant appealed, and in this court a verdict was again re
turned for the plaintiff, but for a lesser sum than before; and the judgment 
here was delayed by the defendant's motion for a new trial, till the interest on 

the verdict increased the amount of the judgment to a larger sum than it w~s 
rendered for in the court below ;-yet it was held that the defendant was en
titled to his costs since the appeal, under Stat. 182G, ch. 347, sec. 4, he having 
obtained a reduction of the damages by his appeal. 

Where a trustee was summoned to appear out of his county, and made his disclo
sure before a magistrate of his own county, charging himself as trustee of the 
goods of the principal, which disclosure was transmitted to the court, without 
his personal attendance ;-it was held that the only costs he was entitled to re
tain, out of the effects in his hands, under Stat. 1828, cli. 382, were his construc
tive travel of forty miles, three days' attendance, an attorney's fee, and the fee 
paid to the magistrate before whom the disclosure was maJ e. 

IN this case, which was assumpsit, tried before the Chief Justii.•tl, 

the questions reserved for the consideration of the court arose upon 

the third count, which was in these words :-

" Also for that one David Spear, at said Portland, on the seven

teenth day of July, A. D. 1828, being indebted to the plaintiff in 

the just sum of six hundred and eighty-nine dollars and twenty-one 

cents, for the duck and cordage, for the sails and rigging of a cer
tain schooner called the Morning Star; said Spear, for +he pur

pose of paying said debt, among other things, sold and conveyed 

said vessel to the defendants ; in consideration whereof, said .fl.tt
wood o/ Gould promised to pay said debt so due from said Spear 
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to the plaintiff, when said vessel should be sold. And the plaintiff 
avers that said vessel has been sold for one thousand dollars." 

In ;mpport of this count the plaintiff read a bill of sale from David 

Spear to the defendants, corresponding to the description given in 
the count; being absolute in its terms. But it appeared in evidence 
that there was a condition, so far as respected the amount of the 
consideration ultimately to be allowed for the vessel ; by which, 
this amount was to depend on the sum for which they should after
wards sell her. 

The counsel for the defendants contended that the bill of sale 
did not support the declaration, when taken in connexion with the 
above facts proved ; and they also contended that the promise de

clared on was void by the statute of frauds, not being in writing. 

David Spear was offered by the plaintiff as a witness to prove 

the promise alleged ; and though objected to as interested, in con
sequence of the situation in which he stood as stated in the count ; 

yet he was admitted on the ground that it was of no importance to 

the witness, in legal contemplation, whether the present action was 

maintained or not. If maintained, then the sum sued for, would 
extinguish the debt due from him to Brown ;-if not maintained, 

· then he could recover from jJ_ttwood 'Y Gould, the amount sued for 
in this action ; which would then belong to the witness, as a part of 

the price of the vessel conveyed to them ; and that, of course, his 
interest was balanced. Being admitted, he testified, among other 
facts not relating to the points reserved, that the cordage in ques
tion was originally sold to him by the plaintiff in or about June, 
1828, on a credit of six months; and that in July following he con
veyed the schooner to the defendants, upon their promise to pay 
for the cordage. She was to run a while and then be sold by them ; 
and if for any thing more than $2000, he expected to have a part 
of it ; but the defendants were to pay only at the rate at which she 
was sold. He further testified that he was indebted to the defend

ants, in about $4000, and that it was agreed by them, at the time of 
the conveyance, that they should pay for the cordage to Brown, 
who was not present, and that the witness refused to make the con-
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veyance except on those terms. The debt due from Sp:ar to the 

plaintiff had not been discharged. 

, A verdict was returned for the plaintiff. Arn:'. if the witness was 
properly admitted, and the declaration was supported by the evi
dence, and the promise was not within the statute of frauds, judg

ment was to be rendered on the verdict. 

Daveis and Deblois, for the defendant, contended, first, that the 
count was not supported by the evidence ; the plaintiff having de

clared on an absolute sale, and proved a conditional one. 4 Barnw. 
o/ .11.ld. 392 ; Clark v. Gray, 6 East 564 ; Roscoe on Evid. 33; 
Churchill v. Wilkins, I D. 8,- E. 44 7 ; Colt v. Root, 17 Mass. 
234 ; Stanwood v. Scovel, 4 Pick. 422;, Baylies v. Fettyplace, 
7 Mass. 325; Golding v. Skinner, I Pick. 162; Clark v. Man
ston, 5 Esp. 239 ; Lyman v. Knox, 3 D. o/ E. 67 ; Hocking v. 
Cook, 4 D. o/ E. 314 ; Smith v. Barker, 3 Day, 312; 3 Stark. 
Ev. 1548. The promise too, by the plaintiffs, as proved by Spear, 
is different, in the time of payment, from the promise declared on. 

2. The promise was void by the statute of frauds ; being to pay 

the debt of another, and yet not in writing. Fell on Guar. IO ; 
Rowe v. Haugh, 1 Salk. 29; Skelton v. Brewster, 8 Johns. 376; 

Packard v. Richardson, 17 Mass. 122; Crocker v. Whitney, IO 
Mass. 316 ; Fish v. Hutchinson, 2 Wils. 94. Here also was no 

consideration moving between the plaintiff and defendants. Bar
bour v. Fox, 1 Stark. Rep. 215; Stevens v. Squire, 5 Mod. 205; 
.Tileston v. Nettleton, 6 Pick. 509; Wagoner v. Gray's adm'rs. 
2 Hen. o/ Munf. 611; Roberts on frauds, 223; Jackson v. Ray
ner, 12 Johns. 291. 

3. Spear was improperly admitted as a witness, having a direct 
interest in the event of the suit. The verdict for the plaintiff will 
forever discharge him of that debt. Emerton v . .11.ndrews, 4 Mass. 
653; 14 Mass. 312; Bayley on bills, 374; Revere v. Leonard, 
1 Mass. 93 ; Comrno~iwealth v. Snell, 3 Mass. 85 ; Bliss v. 
Thompson, 4 Mass. 488; Page v. Weeks, 13 Mass. 199. 

Longfellow, for the plaintiff, cited to the first point, 1 Bos. 4-
Pul. 98, 101 ; Dearborn v. Parks, 5 Oreenl. 83; 3 Bos. 4- Pul. 
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149 note; l Bolt's .11.br. 32; Hardr. 321; Cowp. 442; Ham
mond on parties, p. 8. To the second point he cited Packard 1J. 

Richardson, 17 Mass. 122; Colt v. Root, ib. 229 ; Lent v. Pa
delford, IO Mass. 230; Hall v. Marston, 17 Mass. 575; .11.rnold 

v. Lyman, ib. 400. 

WESTON J. delivered the opinion of the Court at the ensuing 
May term in Kennebec. 

It is contended in this case, that there is a variance between the 
contract declared on, and that proved. The whole consideration 
moving from Spear, the debtor of the plaintiff, viz. the sale of the 
vessel, is stated, but the whole agreement on the part of the defend
ants is not set forth. Tl1e amount to be paid for the vessel, as a
greed between the defendants and Spear, was to depend upon what 

she might produce upon a resale, which was to be made by them. 
This part of the agreement is not stated in the deciaration, but all 
is stated of which the plaintiff complains, or which appears to be in 

controversy. Nor is it pretended that the part omitted in any man

ner varies or qualifies that part of the contract, upon which the plain
tiff has declared. Whatever may be the liability of the defendants 

in respect to other stipulations, unless they succeed upon other 
grounds of defence, they expressly assumed to pay to the plaintiff 
the amount of his claim. The variance above alluded to, was the 

only one suggested at the trial, which is reserved in the report. 
Another variance has been pointed out in argument, viz. that by the 
declaration, the defendants were to pay the plaintiff, when the ves

sel was sold. In the testimony of Spear as reported, there is noth

ing stated as to the time of payment; but the report professes to set 
forth only so much of the testimony of Spear as related to the points 
reserved, which upon this head were limited to the amount of con
sideration to be paid for the vessel, and not to the time of payment. 

Mills v. Sherwood, 8 East 7, was an action brought upon the 

warranty of a horse. The declaration averred, that the defendant 
warranted the horse to be young, and worth £80. The horse, 
though young, was proved not to be worth £80. The evidence was, 
that the defendant warranted it sound and worth £80, and that it 
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was a young horse, and had never been in harness. It was objected 

that the evidence did not support the count; but the court decided 
otherwise. It was there distinctly held that if the pbintiff stated the 

whole consideration for the promise, which has been done here, it 
was sufficient if the pla:ntiff stated those parts of the defend:rnt's 
promise, the breach of which he complains of, and states those truly, 
without setting forth other parts of the contract irrelevant to that 
breach. The same doctrine was held in Stanwood v. Scovel, 4 

Pick. 422. Indeed the whole promise, made by the defendants for 
the benefit of the plaintiff, is set forth. They made other stipula
tions for the benefit of Spear, in which the plaintiff had no interest. 
It may be said that if an action may be maintained by the plaintiff, 
the defendant may also be liable to Spear, and thus chargeable in 
two actions upon one contract. And doubtless this may be the con
sequence, if it results from their agreement. There can be but one 
action upon an entire contract, but there may be more than one up
on a promise to pay money, or to perform any other duty at suc
cessive periods. So if a party upon legal consideration, the pur
chase of merchandize, for instance, promise or covenant to pay part 

of the price to .11., and part to B, and part to C, the proportions be
ing settled, upon a breach, he is liable to each for his proportion, in 

which it will be sufficient for each to aver so much of the promise 
or covenant, as enures to himself. 

It is further objected, that the promise is void under the statute of 
frauds. But we must regard this case as within the principle of 
Dearborn v. Parks, cited in the argument. The defendants prom
ised Spear, that they would pay a portion of the purchase money to 

the plaintiff. It was their debt they stipulated to pay. And the 
authorities referred to in the case last cited, show that the party, to 
whom performance is to be made, may have the action. Whether 
that party is or is not the creditor of him, from whom the considera

tion moved, is not essential to the liability of him who promises. In 

most of the cases cited in Dearborn v. Parks, the sum stipulated to 
be paid was a gratuity from him, from whom the. consideration 

moved.' But whether it is a gratuity, or whether it is intended to 
extinguish an antecedent debt, is no concern of him who promises. 
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It is sufficient that he has promised, for a valuable consideration, to 

the person, whom the party paying the consideration thought prop
er to appoint. When he pays, he pays his own debt, and if it oper
ates also to discharge the debt of another, it does not change the 

original character of his own engagement. In order to determine 
whether a promise is conditional or collateral, it is often a decisive 

criterion, that the party rcceiring the consideration is held liable ; 
but the case befo, e us is one where there is a new consideration, 

between the newly contracting parties. 
The interest of the witness, which is the last objection, in the sub

ject in controversy, was exactly balanced. If the plaintiff prevails, 
bis debt to him is extinguished; if not, his debt to the defendants is 

extinguished to the same amount. 
Judgment on the verdict. 

NOTE. In the above case a question arose, as to the taxation 
of costs, between the plaintiff and the principal defendants ; and 
another between the plaintiff and the trustee. In relation to the for
mer the facts were these. In the Court of Common Pleas the jury re

turned a verdict in favor of the plaintiff for $712,28. The defendants 
appealed ; and in this court the jury gave a verdict for the plaintiff 
for $697 ,37. The cause \Vas then continued from Nov. term to 

May term, I 831, on a motion for a new trial made by the defend

ants. Judgment being entered on the verdict for the above sum 
and interest from November, amounting to $720, 73, the defendants, 

counsel moved for their costs since the appeal, according to Stat. 
1826, ch. 347, sect. 4 ; and cited 1 Greenl. 15; 2 Greenl. 66, 

397. 

The CouRT decided that the defendants were entitled to their 
costs since the appeal, as by means of such appeal they had 
obtained a reduction of the damages ; observing that if judgment 

had been rendered at the same term at which the trial was had, no 

question could have arisen as to the defendants' title to costs ; and 

though the motion of the defendants caused the delay of judgment 
till May term, the only penalty they must suffer for this was the 

payment of interest on the verdict from the time it was returned un• 
til the judgment was rendered, leaving the above provision of the 

46 
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statute as to the question of costs, unaffected by the motion and the 
addition, though such addition increased the sum for which the 

judgment was entered to more than the amount of the verdict in the 

Court of Common Pleas. 
As to the latter question the facts were these. The trustee lived 

at Belfast in the county of Waldo, and there made his disclosure 
under oath before a justice of the peace for that county, therein ex

pressly charging himself as trustee. The Stat. 1821, ch. 61 sect. 6, 
provides that when a supposed trustee dwells in any other county 

than that in which the writ is returnable, he shall not be required to 
attend court personally, but may, by attorney, declare what goods, 
effects or credits of the principal he had in his hands at the time of 
the service of the writ, and offer to submit himself to an examina
tion on oath ; and if the plaintiff shall think proper to examine him 
on oath, the answers may be sworn to before a justice of the 
peace of the county where such supposed trustee dwells. In 
the present instance the trustee never personally attended 
court, but transmitted his disclosure to his attorney, who pre
sented it to the Court of Common Pleas at the first term. The 

Justice's fee for taking the disclosure was only one dollar. There 
is no statute which give costs to a trustee, unless he attends person
ally at the first term for the purpose of disclosure on oath. The 
Stat. 1828, ch. 382 provides that "in all actions where any person 

or persons shall be summoned as trustee or trustees, such trustee or 
trustees who shall appear at the first term and disclose, shall be en
titled to costs, in the same manner as parties in civil actions who 

have an issue joined for trial"-and the section further provides that 

,uch trustee may deduct, from the money in his hands, the amount 
,of his costs, and pay over the balance to the officer holding the exe

cution. 
The CouRT observed that after the trustee in this case had charg

ed himself by his disclosure and transmitted it to court, or carried 

it there, he had nothing more to do ; his presence there in persou 
or by attorney was wholly useless. No judgment was to be render

ed for the costs ; he was to pay himself-and even if the plaintiff 
had failed in his action against the principals, there was no provis-
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ion for a judgment and execution for the trustee's costs. And they 
were clearly of opinion that the trustee could not, in justice, be en~ 
titled to anything more for his services in transmitting his disclosure 

to court, than his constructive travel of forty miles-three days 
attendance-attorney's fee, and the one dollar charged for the dis
closure. 

The inhabitants of WES TB ROOK vs. The inhabitants qf 
BowuoINHAM. 

Being taxed in any town for five successive year~, does not gain a settlement, if 
the party during that period has left the town with an intention of never re

turning ; though such intention was changed, and he did in fact return, withia 
the same year. 

The assessment of taxes for five suecessi ve yea1 s, on a person afterwards a pau
per, does not estop lhe town, in a question of settlement, from showing that 
du~ing part of tliat period his domicil was in another lown. 

THE question in this case was upon the settlement of one Bright, 
a pauper. It was admitted that his settlement was once in Bow
doinham ; but the defendants contended that he had subsequently 
acquired one in Westbrook, by residence, being taxed, and paying 
taxes there, for five successive years. The taxation and payment, 

, being proved, were relied upon by the defendants as conclusive ev

idence of his residence in Westbrook during the term, which this 
town was estopped to deny; but the Chief Justice, before whom the 

cause was tried, overruled this position, and admitted parol testimo

ny to the fact of his domicil. It was then proved that Bright came 

to Westbrook early in .llpril, 1821, where he lived as a hired 

workman with one Torrey, till .llugust 24, 1824; when, being dis

satisfied with his wages, he took his trunk, which contained all his 
· property, and left the town ; proceeding to Charlestown and Bos

ton, in Massachusetts, and thence to New York. B1!1t in March or 

.!J.pril following, he retumed to his former employer in Westbrook, 
where he resided ever since. He testified that when he went away 
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he never intended or expected to return ; that he bid his friends, as 

he supposed, a final farewell ; but after trying in vain at the above 

mentioned places to improve his condition, he concluded to return. 

Upon this evidence the Cl1ief Justice left the fact of his intentions 

to the jury ; instructing them that if Briglit, when he left West

brook, intended never to return, but abandoned the place, then his 

legal residence there was terminated ; and that he did not again be

come an inhabitant of that town till his return in the following 

spring. And the jury found a verdict for the phintiffs ; which was 

taken subject to the opinio;1 of the court upon the correctness ol 

those instructions. 

Greenleaf and Jewett, for the defendants, argued that the assess

ment, being matter of record, ought to estop the party making it ; 

and to furnish conclusive evidence of settlement, against the town. 

But if not, yet the statute requiring a residence of five years and 

payment of taxes, means only such residence as subjects the party 
to taxation ; intending that every town, which has had the benefit 

of a man's taxes for five successive years, shall be holden to support 

him when in want. 
If, however, a continuation of the domicil during that term is re

quisite, here is no evidence to the contrary. For it is laid down in 
the case of Doctor Munroe, 5 Mad. Ch. Rep. 379, that "a domi
cil cannot be lost by mere abandonment. It is not to be defeated 

animo merely, but animo et facto; and necessarily remains until a 

subsequent domicil be acquired, unless the party die in itinere to

wards an intended domicil." Anrl the learned Chancellor Kent is 

of opinion that the original clornicil of the party always continues 

until he has fairly changed it for another. 2 Kent's Com. 346, 

note c. 

Deblois, for the plaintiffs, cited 2 Stark. I 059 ; Davenport v, 
Mason, 15 Mass. 85; 3 D. ~ E. 474; Retc v. Laindon, 8 D. o/ 
E. 379 ; Billerica v. Chelmsford, IO Mass. 394 ; Abington v. 

Boston, 4 Mass. 312; Granby v . .Jl.mherst, i Mass. I ; Cambridge 
v. Charlestown, 13 Mass. 501 ; .Jl.thol 11• Wafrrtown, 7 Pick. 42 , 

Putnam v. Johnson, 14 Jl,Iass. 488. 
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The defendants also moved for a new trial, on the ground of 
newly discovered evidence, not necessary here to be stated. 

MELLEN C. J. delivered the opinion of the Court at the ensuing 
July term in Waldo. 

The jury by their verdict have decided that the pauper gained a 

settlement in Bowdoinham, in virtue of the statute of 1821, ch. 122, 
by his dwelling and having his home in that town on that day ; and 
under the instructions given them they have also decided that he had 
never lost that settlement and gained one in Westbrook by five years 

continued residence therein, as was contended at the trial. It was 
urged, that as it appeared that the pauper had been assessed in 
Westbrook for five successive years after the year 1821, that town 

was estopped to deny that he was, during all that time, one of its in

habitants; but we think the Judge very properly overruled that ob
jection ; because, as the assessm~nt of taxes has relation to the first 
day of May annually, and to facts as they then existed, such assess
ment was not inconsistent with his having, between the first day of 

May in one year,. and the first day of.Jlfay in the next year, chang
ed his habitancy and home, and become and continued. an inhab
itant of another town, eleven months of the intervening year. So 
that the only question arising on the report, is whether the pauper 
did, during the five years before-mentioned, dissolve his connexion 

with the town of We~tbrook, remove from, and abandon it, with an 
intention never to return to it. The evidence to prove the fact, and 
the intention, was submitted to the jury, under the instruction of the 
Judge that if they believed there had been such removal, with such 

intention, it terminated his habitancy there ; and that he did not 

again become an inhabitant of 'fVestbrook, until his return to it, 

eight or nine months after he had left it. We are not dissatisfied 
with this instruction. Without repeating the facts stated in the re
port in relation to this point, we are of opinion that the motion for a 

new trial, founded on those facts and instrnctions is not sustained. 

See Catlin v. Gladding, 4 Mason, 308. 

As to the motion at common law, on account of newly discover

ed evidence, we cannot discern its merits ; a part of it is merely 
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cumulative ; and comes from a quarter where it might have been 

found before; it is merely to throw doubts in the way, as to the 

pauper's intentions in removing. And in respect to the exparte affi
davit of the paupn touching the question of intention, we can place 
no reliance upon it. He was a witness on the trial, and was care

fully cross-examined, and testified explicitly, as stated in the report. 

We are all of opinion that there ought to be 
Judgment on the verdict. 

1131 Jl'JI rrm:e--a 

DRINKWATER vs. SAWYER, 

When one held a farm by two sereral deeds of separate parcels thereof, madw by 

the same grantur at diffa~nt times; and afterwards made a deed toa third per
son, using language sufficiently indicating the whole farm, and then adding that 
the premises were the same which iie purchased hy deed of such a date, refer
ring to the latter ody of his title deeds ;-it was held that the whole farm pas

sed by this conveyance ; and that the recital of the source of thP grantor's title 

was superfluous, the description being otherwise sufficient. 

Tms was a writ of entry on a mortgage, made by the tenant to 
one Gooding, and assigned to the demandant; and was tried be
fore the Chief Justice. 

It appeared that the tenant purchased part of the demanded prem

ises of John Cushing, by deed dated Dec. 28, 1808; conveying a 
piece of land "in that part called Cushing's point, with the north
erly half of the house" in which he then dwelt. This parcel is 

marked .fl in the diagram below. On the 15th day of February 

1821, Cushing made another deed to the tenant, describing the 

land marked B on the same plan, as bounded northeasterly by the 
sea shore, southeasterly by land of the heirs of T. Simonton, and 

E. Thrasher, southwesterly by land of W. Stanwood, and north

westerly by land belonging to said Sawyer;-" including the land 
whereon the dwelling house stands, which terminates at Cushing's 
point, so called." On the 29th day of December 1828, the tenant 
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made the mortgage declared on, describing the tract B in the lan
guage of Cushing's second deed to him, with this addition,-" in
cluding land whereon the dwelling house stands, which terminates 
at Cushing's point, so called, with all the buildings thereon, and is 

the same premises which were conveyed to me by John Cushing 

by deed dated Feb. 15, 1821." No other proof was offered, ex

cept a plan of the premises. 
Hereupon a verdict was taken for the demandant, subject to the 

opinion of the court upon the question whether the mortgage includ

ed both the parcels originally purchased by the tenant ; and to be 
am ended accordingly. 

NoTE.-The following sketch shows with sufficient accuracy the situation of 
the land in controversy. 
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ff -. -. -w: Stanwood's· land. I 1 Dwelling houtt. 
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F. 0. J. Smith, for the tenant, argued that the language of the 

mortgage deed was fully satisfied by confining it to the land mark
ed B on the plan ; and that such was the obvious intent of the par

ties was apparent both from their reference only to the deed of 

that parcel, though the other was on record and known to the 
mortgagee, and from the omission to notice Lee's land, which, upon 
any other construction, would have been an important boundary. 
3 Mass. 352; 4 Mass. 205; 5 Mass. 401 ; Vose v. Handy, 2 

Greenl. 230 ; 9 Mass. 238; Child v. Pickett, 4 Greenl. 475; 7 

Johns. 217 ; 5 East 51. 
Deblo,is, for the dernan<lant, cited Shep. Touchst. 87 ; 1 P. 

Wms. 487; 5 Mass. 411 ; 4 Cruise's Dig. tit. 32, ch. 19, sect. 
3; 3 Greenl. 71 ; Worthington v. Hylyer, 4 Mass. 205. 

WESTON J. delivered the opinion of the Court. 

The extent and limits of the land conveyed in mortgage by the 
tenant, in December, 1828, to Gooding, and by him assigned to the 
demandant, are well ascertained by the particular description given. 

The large piece south of the road is described by its bounds ; and 
in respect to this no question is made. Then follow the words " in

cluding the land whereon the dwelling house stands, which termin
ates at Cushing's point so called, with all the buildings thereon." 

This embraces very manifestly the land north of the road, that ter
minating at Cushing's point, and the dwelling house standing upon 

it. The construction contended for by the tenant, would exclude a 

part of Cushing's point, and the greater part of the dwelling house, 

of which the grantor was the undoubted owner at the time. Had 

there been no further description, the right of the demandant to all 

the land he claims, would have been too cle~r to admit of question. 
But it is insisted by the counsel for the teaant, that the demand

ant's right is restrained and limited by other parts of the description. 
The part, relied on to establish this limitation, is in these words, 

" and in the same premises, which were conveyed to me by John 
Cushing, by deed dated February 15, 1821." And it appears that 
the land in dispute had been previously conveyed to the tenant by 
the same John Cushing, by deed dated December 28, 1808. A 
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purchaser looks to .the terms in which his purchase is described, 
rather than to the source from which his grantor derived title, unless 
reference is made to a prior deed for a description of the premises. 
There was no such reference in the deed in question. It is merely 
recited that the land conveyed is the same conveyed by Cushing to 
the tenant, in February, 1821. In the case of Worthington o/ al. 
v. Hylyer 4-"al. 4 Mass. 196,Parsons C. J. says "if the descrip
tion be sufficient to ascertain the estate intended to be conveyed, 

although the estate will not agree to some of the particulars in the 
description, yet it shall pass by the conveyance, that the intent of 
the parties may be effected. Thus if a man convey a house in D, 
which was formerly R C's, when it was not R C's but T C's, the 

house in D shall pass, because by the description of his house in D 
the estate intended to be conveyed is sufficiently ascertained." 
And this rule is very necessary to give effect to conveyances ; for it 
often happens that through inadvertency, some particulars not es
sential to the description, may be erroneously stated. Suppose the 
tenant, by design or accident, had misrecited altogether the source 
from which he derived title, the land upon which the deed was in
tended to operate, would clearly appear from the particular descrip
tion given. So that if Cushing's last deed had in te~ms embraced 
only a part of the land, or had embraced none of it, or if he had 
never had any deed whatever from Cushing, all the land described 
in the tenant's deed to Gooding must by law have passed, he being 
the owner of it at the time. Cushing's second deed is bounded 
northwesterly by Sawyer's land, and the piece in dispute is boun~ed, 
in that direction, by Lee's land and the sea shore ; but Sawyer had 
other land on the northwesterly line, which would satisfy this part 
of the description. But whatever may have been the effect and 
true construction of Cushing's second deed, the essential part& of 
the description in the deed made by the tenant are too strong and 

unequivocal to sustain the construction for which he now contends, 
which would exclude from its operation the piece in dispute. 

Judgment on the verdict. 

47 
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J 01-INSON vs. :FARWELL, w als. 

'rhe time of the actual making of a writ, with an intention of service, is the time 
when an action is "commenced and sued" within the meaning of the statute of 
limitations ; (1821 ch. {i2,) for it is the acquicsence of the plaintiff for six years, 

that bars him, whether it be known to the defendant or not. 

The date ofa writ is not conclusive evidence of the time when it was sued out, so 

as to affect a plea of the statute of limitations. 

In an action of trespass for demolishing certain dwelling houses, it was held in

competent fot the defendant to prove, in mitigation of damages, that they were 
occupied as houses of ill fame. 

Tms was an action of trespass for demolishing and destroying 
five dwelling houses, the property of the plaintiff; to which the de
fendants pleaded the general issue, and the statute of limitations. 
To the latter plea the plaintiff replied that the action was commenc
ed and sued within six years after the trespass was done ; on which 

issue was joined. 

The trespass was alleged to have been done .Jl.ug. 20, 1824. 

The writ bore date .!l.ug. 9, 1830, on which day the officer return
ed an attachment of the defendants' property ; but no summons was 
delivered till Sept. 21. The defendants hereupon contended that 
the action was not commenced within the meaning of the statute, 

till the writ was actually served ; and that therefore it was barred 
by the previous lapse of six years. But the Chief Justice, before 

whom the cause was tried, ruled that suing out the writ within six 

years was a sufficient commencement of the action ; and instructed 
the jury that the only question, under the second issue, was whether 
the writ was actually sued out within six years after the trespass was 
committed. 

The defendants offered to prove, in mitigation of damages, that 
the dwelling houses demolished were at that time houses of ill fame, 
and on· that accbunt were incapable of being profitably rented 
for any lawful purpose; and that they were on that account so 
worthless that they could not be let to persons of honest reputation. 

But this evidence the Chief Justice excluded; observing that the 
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Court had no authority to presume that future tenants would be vio

lators of the law ; or that the hou~es would have been leased for 
any unlawful purposes. 

To these decisions of the Chief Justice the defendants took ex
ceptions, a verdict having been returned for the plaintiff. 

Fessenden and Neal, in support of the exceptions, argued from 
the difference of phraseology in the seventh and eighth sections of 
the statute of limitations ; the former speaking of actions of tres

pass "commenced and sued," and the latter describing other ac

tions "actually declar.ed upon in a proper writ ;"-that a difference 
was intended by the legislature between the actions mentioned in 
the two sections ; and that in the former case personal notice to the 
defendant was necessary to the commencement of the suit ; or at 

least there should be a complete service of the writ, in some mode 

-prescribed by law. Cook v. Darling, 2 Pick. 605. If the mere 

,purchase of a writ is to be " deemed and taken to be a due com
mencement of the action" in all cases, then the eighth section of the 
statute must be held wholly superfluous ; which is contrary to the 

established rules of statutory exposition. 
The greatest mischiefs also vmuld result from the adoption of any 

rule which would put it in the plaintiff's power to save the statute by 
his own secret act, while the defendant, being lulled into security 
by _the lapse of time, might lose the evidence necessary for his pro
tection. It is imposing no hardship on an honest and vigilant plain
tiff, to require him to give notice, within six years, that his claim 
will be enforced. To show that the principles of the English prac
tice were consonant with those now contended for, they cited, 1 

Saund. 63; 7 Mod. 5 ; Hollister v. Coulson, 1 Stra. 550 ; Wil
les, 255 ; Leader v. :Maxon, 2 H. Bl. 927 ; Harris v, Woolford, 
6 D. 4- E. 617 ; 2 Ld. Raym. 883. 

To the point of damages, they contended that the evidence offer

ed was admissable ; its tendency being to show that the buildings, 
having been used for base purposes, had acquired so bad a charac

ter that persons of honest fame would not occupy them ; and that 
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consequently their value was very small, except for purposes forbid
den by law. 4 Stark. Ev. 1460; Cowp. 511 ; Bull. N. P. 27. 

Longfellow, for the plaintiff. 

PARRIS J. delivered the opinion of the Court. 

By the seventh section of the Stat. 1821, ch. 62, it is provided 
that all actions of trespass, &c. shall be commenced and sued within 
six years next after the ca~se of such action ;-and we are called 
upon to decide whether this action was so commenced. 

The statute does not declare what shall. be deemed the com

mencement of such an action; but in the 8th section it is provided 
that any action of the case or of debt, grounded upon any lending 
or contract, &c. which shall be actually declared upon in a proper 
writ, returnable according to law, purchased therefor, within the 
term of six years next after the cause of such action accrued, shall 
be deemed and taken to be duly commenced and sued within the 
meaning of this act.-lt has been ingeniously argued that inasmuch 
as the actual suing out the writ is, by statute, the commencement of 
the suit, in certain actions mentioned in the 8th section, the various 
kinds of actions mentioned in the 7th section, are not considered as 
thus. commenced ; the peculiar phraseology in the 8th section, de
fining the commencement of the suit, being omitted in the 7th sec
tion, which provides for the limitation of actions of trespass. The 
cause of this apparent inconsistency of the two sections may, per
haps, be explained by a reference to the statutes of limitations of 

Massachusetts, from which these sections were exactly copied ; the 
7th from an act passed in 1787, and the 8th from the act of 1794. 

But from whatever cause it may have arisen, inasmuch as what 
shall be deemed the commencement of the action under the 7th 

section is not defined, we must construe these words, " commenced 
and sued" as we should any others, by applying to them the com
mon law definition, when not defined by statute. We know of no 
other guide or safe rule of construction. 

At what time then, is an action commenced and sued? The 
defendants' counsel have referred to the practice of the King's 
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Bench and Common Pleas, in England, and cited sundry cases to 
show that the suit is not commenced until the writ is served and re
turned. 

Suits are commenced in this State by original writs issuing from 
the office of the clerk of the court to which they are, made return
able. The declaration is a necessary part of the writ, essential to 
its validity, and without which it is void. As no amendments are 
allowed which are inconsistent with the nature of the count or counts 

originally inserted, or for a different cause of action, the writ dis

closes to the defendant the whole subject matter to which he is 
called to answer. 

But this course of practice differs so essentially from that of the 
English practice, that sometimes similar expressions convey mean
ings entirely different, and the same principles are inapplicable to 
the same nominal stage of the proceedings. Thus in the King's 
Bench the writ issues merely to bring the defendant into court, and 
not at the same time to apprise him of the cause of action. The 
cause of action may not even exist until the filing of the bill, and 

then, for the first time it is technically set forth to the defendant. 
For some purposes an action in the King's Bench may not be 

considered as commenced until after the date of the writ and the 
service, and even the appearance of the defendant in court; inas
much as the cause of action may neither exist or be set forth till 
then ; but for most purposes an action is considered as commenced 
at the date of the writ. Johnson v. Smith, 2 Burr. 950. In Bron
son v. Earl, 17 Johns. 65, it is said, that it is the intention and act 
combined, which in fact constitutes the commencement of the suit. 
Because a writ filled up with no i'ntention of service is altogether 
inoperative, as it may be filled up before the cause of action com

mences, or be antedated. The presumption is that the date of the 

writ is the true time when the action is brought ; but this presump
tion may always be rebutted and the true time settled by actual 
proof of the fact. The date is not conclusive, and if the writ is 

antedated, the defendant will be allowed to show the time when it 

was actually issued. 6 Com. Dig. Temps, G. 6. Ballantine on 

Limitations, 119, 120, 122. 
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The phrase'.:llogy of the Stat. of 21, James 1, being the English 
statute of limitations, is the same as ours, viz. actions shall be com
menced and sued within certain periods ; and the form of pleading 

under that statute refers to the suing out and not to the service of 
the writ, the former and not the latter being considered as the com
mencement of the action. So in Massachusetts the action is con

sidered as commenced at suing out of the writ. Ford v. Phillips, 1 

Pick. 202. So in New York, it is not necessary to show that the 
writ has been returned, nor even that it was actually delivered to 
the sheriff, but it is sufficient if it appear that the writ was made out 
and sent to the sheriff or his deputy by mail or otherwise, with an 
absolute and bona fide intention of having it served. Burdick v. 
Green, 18 Johns. 14: Suing out the writ with a view to service is 
an act of legal diligence within the time of limitation. It shows that 
the party has not slumbered the period prescribed to bar his rights. 
Ballant. 121. 

It is contended that the action is not commenced and sued within 

the meaning of the statute, so as to avoid the limitation, unless such 
service is actually made on the defendant as will give him notice of 

the subject matter of the plaintiff's demand, th~reby making the ef
fect or avoidance of the limitation to depend upon the defendant's 
knowledge of the plaintiff's intention to enforce his demand. But 

Lord Mansfield held that the statute did not bar unless the plaintiff 
had acquiesced six years, without reference to the defendant's knowl

edge of such acquiescence, and he adds that he who sued out a lati

tat, ( which never includes the declaration) to bring the defendant in

to custody, did not acquiesce within the true meaning of the act. 
Ballant. on limitations, 121. Chief Justice Kent held that the 
action is commenced at the time of suing out of the writ, and that 

the good sense as well as truth on the subject concurred that the 
writ issues when it is delivered to the sheriff or his deputy, or sent 
to either of them with a bona fide intention to be served upon the 

defendant. 

In the case at bar, the facts show such intention most conclusive

ly. The writ had not only been sued out and placed in the hands 
of the officer before the limitation took effect, but had been partial-
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ly executed, the officer having made a special attachment by virtue 
of it on the ninth of .fl_ugust, a number of days previous to the time 

when the statute of limitations could have taken effect. We are 

clear that the action was " commenced and sued" within the mean

ing of the statute on the day of the attachment, which, in this case, 

was the day of the date of the writ. 

The next question is as to the admissibility of the testimony offer

ed by the defendants to prove that the houses described in the de
claration were houses of ill fame, at the time of their demolition ; 

and that, on this account, they were so worthless that they could 
not be rented to persons of honest reputation. The only application 

which it is pretended such testimony could possibly have, is upon 
the question of damages ; and upon this question the burden of 

proof was upon the plaintiff. As the jury found the defendants guil

ty, the plaintiff must have proved that the houses demolished were 

his property, and that they were destroyed by the defendant's. 

Having done so, he was entitled, at least, to the full value of the 
property destroyed as a compensation for the injury he had receiv

ed, and he must have established the amount of such injury by com

p'etent proof. That he is presumed to have done, as the jury award
ed him a sum in damages. We think with the Judge who presid
ed at the trial, that the court had no authority to presume that fu
ture tenants would be violators of the law, or that the houses would 
have been leased or used for any unlawful purpose, if they had not 

been destroyed. 

In estimating the damages the jury would properly inquire into 
the value of the property destroyed ; and in ascertaining that value, 
one correct rule would be what it would be worth to a person who 

wished to purchase property of that description. So they might ar

rive at the probable value by ascertaining what it would rent for; 
and in either case the plaintiff must prove such facts as would be 

necessary to enable the jury to find the value. But that, in conse
quence of the property having been occupied by tenants of any par

ticular character, it had thereby become of more or less intrinsic 

value, as the moral character of the tenant ranged higher or lower, 
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would be a rule too uncertain and difficult in its application to be 

relied upon. 
Besides, it was admitted at the argument that the buildings de

stroyed were not leased by the plaintiff for improper purposes ; 
neither does it appear that he had knowledge of any improper use 

of them. No case can be found in the books where the value of 
property is to be estimated by the reputation of its occupant. What 
was the intrinsic worth of the buildings for honest occupation, by 
tenants of such employment and character as would be likely to 
hire houses of the like kind, was the proper inquiry for the jury, 
and we do not perceive that they were deprived of any testimony 
offered, having a tendency to establish that fact. 

The exceptions are overruled, and 

judgment is to be entered on the verdict. 

GROSVENOR vs. LITTLE, 

If a tract of land mortgaged is situated in more towns than one, it is necessary 
that the sheriff, in making sale of the mortgagor's right in equity .of redemption, 
under Stat. 1821, ch. 60, shout! post up two notifications in every town where 
any part of the land is situated. 

Tms was a bill in equity to redeem certain mortgaged premises, 
the plaintiff having acquired the title of the mortgagor under a sher

iff's saie of the right in equity of redemption. It appeared, at the 
hearing, that though the main body of the land was in Minot, yet 

that a small portion fell within the limits of Poland, by the establish
ment of the line between those towns subsequent to the original lay
ing out of the lots ; and that the officer, in advertizing the right in 
equity, which he had seized in execution, had posted up two notifi

cations in Minot, but only one in Poland. 

Hereupon Longfellow, for the defendant, objected that the sale 
was void, for want of a compliance with the statute, which requires 

the posting of two notifications in the town where the land lies. 
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Greenleaf, for the plaintiff. 

WESTON J. delivered the opinion of the Court. 

By the act respecting the attachment of property on mesne pro
cess, and directing the issuing, extendi~g, and serving of executions, 
Stat. 1821, ch. 60, sec. 17, when an equity of redemption is seized 

on execution, the officer is required to give public notice of the 
time and place of sale, by posting up notifications thereof, in two or 
more public places, in the town or plantation where the mortgaged 
estate is situated. The sale operates a statute transfer of the inter
est ; and it is essential to the title of the purchaser, that the requisites 
of the statute should be complied with. A part of the land mort
gaged was situated in the town of Poland. The officer posted up a 
notification in but one place in that town. The omission to do it in 
two places there, we are satisfied is fatal to the title of the purchas
er. Nor is it in our opinion the less so, because the mortgage also 
embraced land lying in another town. 

THOMPSON vs. CHANDLER. 

If the first mortgagee afterwards acquirea the right in equity of redemption, such 
purchase, and union of titles, will not affect the rights ofag intervening second 
mortgagee ; but he may still redeem the first mortgage, until foreclosure. 

If the purchaser of a rigltt in equity to redeem a mortgage, takes an assignment of 
it, this shall not operate an extinguishment of the mortgage, if it is for the in
terest of the assignee to uphold it. 

Tms was a bill in equity to redeem certain lands mortgaged, 
brought by a second mortgagee, against one claiming under a prior 
mortgage. The principal facts were these :-

On the 23d day of March, 1818, one Jacob .Merrill, being own
er of the premises in fee, mortgaged them to Moses Woodman; and 
afterwards; on the 5th day of October, 1820, made a second mart~ 
gage of the same to Thompson the plaintiff. 

48 
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On the 29th of January, 1821, .Werrill made a third mortgage 

of the same land to Dexter Bearce and Solomon H. Chandler, the 
defendant. 

May 28, 1828, Woodman and Thompson both entered for con

dition broken. 

June 3, 1828, Samuel Fessenden, Esq. a creditor of Merrill, at
tached his right in equity of redemption, recovered judgment in the 
same suit at June term in that year ; and on the 16th day of July 

following purchased Woodman's mortgage, taking an assignment of 
the same to himself . 

./1.ugust 29, 1828, at a sheriff's sale made under and by virtue of 
that attachment, the lien created thereby having been duly preserv
ed, Mr. Fessenden purchased Merrill's right of redemption. And 

on the 28th day of .11.ugust, 1829, Merrill never having redeemed 
this right, Mr. Fessenden, believing and representing himself to be 
the absolute owner of the whole fee, conveyed the premises to the 
defendant, by deed with general warranty. 

Nov. 5, 1829, the plaintiff, protesting that he considered Wood~ 

man's mortgage extinguished by the act of Mr. Fessenden, tendered 

to the defendant the amount of that debt and interest, which was re
fused. 

Greenleaf, for the plaintiff, contended first, that Fessenden's pur
chase of the right in equity had relation back to the time of his at
tachment ; and that therefore the case was that of a purchase of a 

prior mortgage, by one owning the right in equity of redemption ; 
which operated an extinguishment of the mortgage. Wade v. How
ard, 6 Pick. 492; Spencer v. Exrs of Harford, 4 Wend. 381. 

Secondly. If Woodman's mortgage is not extinct, then the defendant 

stands in the place of the first mortgagee, against whom the second 
mortgagee has a right to redeem ; the incumbrances being payable 
in the order of time in which the respective liens attached. McKins
try v. Mervin~ al. 3 Johns. Ch. 466; 4 Kent's Com. 156; New
hall v. Wright, 3 Mass. 138; Howard v . .11.gry, 9 Mass. 179; 
Bigelow v. Wilson, 1 Pick. 485; Patch on Mortg. 193,194; 2 
Vern. 601, 663, 135; 4 Dane's ./1.br. 195-6; ./1.tkyns v. Saw-
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yer, 1 Pick. 351. The registry itself is notice, which all must re
gard at their peril. Frost v. Beekman, 1 Johns. Ch. 298 ; Parkist 

v . .11.lexander, ib. 394; Johnson v. Stagg, 2 Johns. 510 ; Peters 
v. Goodrich, 3 Conn. 146; Evans v. Jones, 1 Binn. 522; Whal
ley v. Whalley, 1 Vern. 484. 

Fessenden and Daveis, for the defenc.!,,.nt, contended that, by the 
lapse of a year after sale of the right in equity of redemption, this 
right was forever gone ; and that by the union of both titles in the 

purchaser, all intervening liens and incumbrances were displaced 
and the mortgage foreclosed. Hills v. Elliot, 12 Mass. 26; Ward 
v . .11.dams, 15 Mass. 233; Bigelow v. Wilson, 1 Pick. 485 ; 
Cushing v. Hurd, 4 Pick. 253; Ingersoll v. Sawyer, 2 Pick. 276; 
Porter v. King, 1 Greenl. 297; Reed v. Bigelow, 5 Pick. 281 ; 
Crane 1!. Marsh, 4 Pick. 131. And they relied strongly on the 
principle that whenever the mortgagee acquires the right in equity 
of redemption, he may elect to treat both titles as merged in one, 
or not, at his pleasure. Gibson v. Crehore, 3 Pick. 4 7 5 ; 5 Pick. 

159 ; Russell v . .11.ustin, I Paige, 192 ; Norton v. Soule, 2 

Greenl. 346 ; Barker v. Parker, 4 Pick. 505 ; Perkins v. Pitts, 
11 Mass. 125; Shep. Touchst. 85; Co. Lit. 301, b; Hayward's 
case, 2 Co. 35 ; 3 Powel on Mortg. (Rand's Ed.) 939 note. 

WESTON J. delivered the opinion of the Court at the ensuing 
May term in Kennebec. 

The counsel for the respondent insists, that by a union in him of 

the right to redeem in the original mortgagor, and the interest of 
Woodman, the first mortgagee, he has a right to hold the land dis

charged of all intervening incumbrances. The counsel for the 
plaintiff contends, first, that the transactions between Samuel Fes
senden, Esq. under whom the respondent claims, Fessenden at the 
time being the owner of the equity of redemption by relation, from 
the day of his attachment, operated an extinguishment of Wood
man's mortgage, and that he is entitled to the land, as the next in

cumbrancer. Secondly, that if Woodman's mortgage was not there-
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by extinguished, he has a right to r{lcover the land, upon payment 
to the respondent, of what may be due upon that mortgage. 

If Fessenden, at the time of his payment to Woodman, and tak
ing from him a release and conveyance of his interest, was not the 

owner of the equity, it is conceded that Woodman's mortgage was 
not extinguished. This was done on the sixteenth of July, 1828, 
and Fessenden purchased the equity, at a sheriff's sale, on the twen
ty-first of .fl.ugust following. His attachment was made on the third 

of June preceding. The attachment prevented the creation of in
tervening incumbrances to his prejudice, but did not give him an 

inchoate title to the equity, for it was altogether contingent, whether 
he or another person would become the purchaser of it. He might 
deem it convenient or prudent to do so, because he had bought the 
interest of the first mortgagee. And upon this view of the case, 
there is certainly great reason for regarding him as the owner of the 
mortgage, before he acquired a title to the equity. But we deem 
a decision of this point entirely unimportant, as we are clearly of 
opinion that whether Fessenden was or was not, at the time he took 
a release or conveyance from Woodman, the owner of the equity t 
the mortgage was not thereby extinguished. 

The counsel for the plaintiff, to make out an extinguishment, 
relies upon the case of Wade v. Howard, 6 Pick. 492. The re
porter, in his marginal abstract in that case, states that where the 
purchaser of an equity of redemption of land, which is subject to 
two mortgages, pays and takes an assignment of the first mortgage, 
it seems that he does not thereby acquire the rights of the first mort
gagee, but that the first mortgage is discharged. Upon an examin
ation of that case, it will be found that the question reserved for the 
consideration of the court was, whether the mortgage had been as
signed or discharged. If assigned, the tenants were to be defaulted; 

if discharged, the demandants were to become nonsuit ; and the 
court upon the facts held the mortgage to have been discharged. 
This was the point decided. There are, it is true, to be found in 
that case, dicta of the Chief Justice, by whom the opinion of the 
court w11,s delivered, which may be thought to favor the doctrine, 
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which in the opinion of the reporter seems to be deducible from it. 

If however th~ reasoning of the Chief Justice, instead of being re-
. garded as general, is limited and restrained, as it doubtless ought 
to be, to the facts in the case then under consideration, no such 

principle is to be drawn from it. The learned Chief Justice, in 
Gibson v. Crehore, 3 Pid:. 475, had himself laid down a different 
doctrine with great strength of illustration and weight of authority, 
in a case in which the question, whether the first mortgage was ex
tinguished or not, was directly presented ; which was again sanc

tioned by the court in a bill in equity between the same parties, 

5 Pick. 146. The principle stated in the first of these cases, and 
recognized in the second, is, that when the purchaser of the right 
to redeem a mortgage, takes an assignment of it, this shall not oper

ate an extinguishment of the mortgage, if it is for the interest of the 
assignee to uphold it. And this doctrine has been clearly settled in 
the English court of chancery, and in New-York, and also in our 
own State, upon full consideration, in Freeman v. Paul, 3 Greenl. 
260. Now it cannot admit of a question that in the case before us, 
it was manifestly for the interest of Fessenden to uphold Woodman's 

mortgage. 
By the conveyance from Woodman, Mr. Fessenden acquired the 

rights of the first mortgagee, and by his purchase at the sheriff's 
sale, he acquired also the equity of redemption. According to the 
English law he might exclude intervening incumbrances, unless he 
had actual notice at the time of their existence, and the registry is 
not there held sufficient to prove such notice, 4 Kent, 167. But 
their doctrine of tacking has not been adopted in this country, but 
has been in fact expressly repudiated; and Mr. Fessenden frankly 
admits that he does not expect to prevail on this ground. But he 
insists that the right of the mortgagor, and those claiming under him, 
is gone unless he or they avail themselves, within the year, of the 
right allowed by the statute to redeem an equity, seized and sold on 

execution ; and that under the circumstances under which he held, 
the right to, redeem at any time within three years, which exists in 
ordinary cases, became restricted too~ year. !3ut this position is 
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taken without due regard to the distinct interest of incumbrancers, 
whose rights accrued before the seizure of the equity. After each 

successive incumbrance, there still remains in the mortgagor a right 
to redeem upon payment of all the mortgages created. This right 
a creditor may seize and sell, and this sale is a statute conveyance 
from the mortgagor to the purchaser. But although there remains 

nothing valuable, in the eye of the law, in the mortgagor, which 
another creditor may take, the law allows him to redeem his inter
est from such purchaser within a year. This is a distinct and in

dependent limitation of a new right, created by th3 law. It ope-, 

rates between the purchaser of the equity and the former owner, 
the judgment debtor, and only upon the interest acquired by the 

purchase. It is what the judgment debtor had remaining in him, a 
right to redeem upon payment of all antecedent mortgages. The 
interests of preceding incumbrancers remain unaffected. The first 
mortgagee, which Fessenden was by substitution, cannot by the 
purchase of the last equity, exclude intervening rights, any more 
than the purchaser of the last equity might do so, by taking an as
signment of the first mortgage. And whether the purchaser of the 
last equity takes an absolute conveyance of it, or whether subject 
to the right of the former owner to redeem it within a year, makes 
no difference in principle. The rights of a second mortgagee, or 
of any subsequent mortgagee, who duly records his title, cannot be 
extinguished or foreclosed, except upon the lapse of three years, 
after the entry of an antecedent mortgagee for condition broken. 
His interest cannot be impaired by any transactions between the 
party from whom he derives title and his creditor, or other persons 

claiming under him. The principle is, that until a foreclosure takes 
place, the claims of each incumbrancer are to be allowed in due 

order, having regard to the time of their creation. 4 Kent, 171. 
It appears from the answer of the respondent, that Woodman en

tered for condition broken, on the twenty eighth of May 1828. In 
three years from that time the mortgage would have been foreclo
sed, and Woodman, and those claiming under him, would have had 
an absolute title. But long prior to the lapse of that period, viz. 
on the fifth of November 1829, the plaintiff in equity, who was sec-' 
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ond mortgagee, tendered to the defendant, who stood by substitu

tion in the place of Woodman, the amount due on the first mort

gage, and thereby saved his rights from foreclosure. 

The decree of the court is, that the defendant state the amount 

due on Woodman's mortgage, and that upon payment of that sum, 

when it shall have been liquidated, by the plaintiff, the respondent 

is to surrender to the plaintiff the possession of the land in contro
versy, and also make and execute to him a release and conveyance 

of the right he acquired, as assignee of Woodman's mortgage. 

WWW:::a:&a&:D 

BRACKETT Ex'r vs. LEIGHTON, 

Where one devised to his wife " her full and reasonable dower in all his estate, 
according to the laws of this State;" it was held that the term "dower" must 
be taken in its legal acceptation, and limited exclusively to the realty. 

Tms cause, which was assumpsit, came up by exceptions taken 
in the court below. 

The defendant pleaded the general issue, and the statute of limi
tations. To prove a new promise within six years, the plaintiff 

called the widow of his testator, the late Dr. Samuel Brackett; to 

whose competency the defendant objected, on the ground that by 

the will of the testator she was entitled to a third part of his per

sonal estate ; and therefore had a direct interest in the subject of 
this action. 

The devise to the widow was in these words : "First .. It is my 

will that my beloved wife Teresa Brackett shall have, hold and en

joy her full and reasonable dower in all my estate, according to the 

laws of this State." The testator then bequeathed five dollars to 

each of the children of his first wife ; and gave "all the rest and 

residue of his estate, real and personal," to his five other children) 

in equal shares. 
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Upon this evidence Whitman C. J. was of opinion that the wid
ow was entitled, by the will, to a third part of the personal estate 

which might remain after the payment of the debts ; and therefore 
rejected her, as an incompetent witness by reason of her interest. 
To which the plaintiff excepted. 

Longfellow, in support of the exceptions, contended that by the 

term " dower " the widow was excluded from any share in the per

sonal estate ; and cited Perkins v. Little, 1 Greenl. 148. 

Deblois, for the defendant, argued that the words of the will 
ought to be taken in their popular sense; and that wills should re
ceive a "favorable and benign interpretation ;" by which is meant 
an interpretation to the advantage of the devisee. Shep. Touchst. 
417, 436, 437; Hogan v. Jackson, Cowp. 299; 6 Binn. 94; 
Cook v. Holmes, 11 Mass. 528; 9 Mass. 161 ; Kerman v. Mc
Roberts, 1 Wash. 96 ; Doug. 323 ; Jeffries v. Poyntz, 3 Wils. 
141 ; Ibbotson v. Beckwith, Gas. temp. Talb. 157 ; Sherman v. 
Sherman, 1 Wash. 266. Upon the rules adopted in these cases, 
the words "all my estate" which were employed by the testator, 

include all his property, real and personal. It is evident that he 
meant to dispose of all he had ; by giving one third to the wife, 
and the rest to her children. And by referring to the laws of the 
land, he would have her take what the law would have given her 
had he died intestate. The word " dower" here is equivalent to 

the popular term " dowry ;" meaning all which the law gives a wo
man, out of her husband's property. The purposes of the testator 
towards his wife were manifestly those of generosity and affection ; 

and to apply to his language the rules of an arbitary, technical con
struction, of which he was wholly ignorant, is in effect to make a 
new will for him, to which he never would have set his hand: 
Palmer v. Richards, 3 D. o/ E. 356 ; Barnes v. Patch, 8 Ves. 
604; Tanner v. Wise, ;J P. Wms. 94 ; Bearcroft v. Bearcroft, 2 
Vern. 619 ; 5 Burr. 2638; Grayson v . .!J.tkinson, 1 Wils. 333 ; 

White v. Barber, 5 Burr. 2703; 4 Dane's .!J.br. 530; Blanford v . 
.!J.pplin, 4 D. o/ E. 82 ; Bean v. Halley, 8 D. o/ E. 5 ; Doe v. 
Micklin, 6 East 486. 
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WESTON J. delivered the opinion of the Court, 

If the witness rejected had no interest in the personal estate of 

the testator her late husband, she was competent to testify. And 
this depends upon the true construction of the first clause in the will 
of the deceased, making provision for her. It is in these words, "it 
is my will that my beloved wife, Teresa Brackett, shall have, hold, 
and enjoy her full and reasonable dower in all my estate, according 

to the laws of this State." Dower is a term well known to the law; 

and has reference only to real estate. It is also a term of familiar 
and general use in the community; and we are not aware that it 

has any popular acceptation, varying from its technical _meaning. 

Indeed dower is an interest so generally known, and so well under

stood, that there are probably few persons competent to do business, 
who would be at any loss as to the construction of the term. And 
we do not feel at liberty to extend its meaning in the will in ques
tion. It is possible the testator might have used it in a larger sense ; 
although whether he did so or not is altogether conjectural. He 
intended it is said to be generous to his wife ; but we have no other 
evidence of his intentions in this respect, than what appears in this 
clause in his will. He gives her dower in all his estate, but it was 
to be according to the laws of the State, which allow it only in 
lands, tenements, or hereditaments. 

After bequeathing five dollars each to the two sons of his former 
wife, in the third clause of his will, the testator devises and be
queaths all the rest and residue of his estate, real and personal, to 

his other children. Here the term, personal, is used that his mean

ing might not be misunderstood, although the word, estate, is a gen
eral term, embracing every species of property. Had he used the 
same terms in the clause providing for his wife, viz. dower in all 

his real and personal estate, although dower, as applied to the per
sonalty, would have been used in an improper sense, yet it might 
fairly have been understood to carry a third part of his personal es
tate. But we find him using it in the third clause, and omitting it 
in the first. He gives her dower in all his estate, according to the 
laws of the State. The law gives her dower in all his real estate; 

49 
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and we find nothing in the will, which warrants the construction, 

that he intended to give her any thing more. 
The exceptions are accordingly sustained ; and there must be a 

new trial at the bar of this court. 

~ 

LOOMIS vs. GREEN, 

A plaintiff having caused goods to be attac1,ed and returned as the propmty of 
the defendant, is not thereby estcipped from showing that they were the prop
erty of another. 

It is only where the damages recovered include the value of the article for the 
taking of which the action was brought, that the chattel is transferred by ope
ration of law, and the property therein vested in the trespasser. 

Therefore where, in an action of trespass for breaking and entering the plaintiff's 
close, and cutting down and carrying away divers timber trees, the plaintiff 
attached the timber, and took it into his own pos1rnssion as reclaimed by him
self; the defendant confessed the trespass ; and the plaintiff entered a form al 
abandonment of so nrnch of the action as related to the carryinJ?, away of the 
timber, and proceeded for damages for breaking and entering his close and pros
trating his trees; for which lie had judgment for nominal damages only ;-it 
was held that by tliis judgment the title to the timber was not changed. 

Where one has wilfully confounded his own goods with others of the same kind 
belonging to a stranger, and would reclaim them by law, the burden of proof 
is on himself, to distinguish his own goods from those of the stranger. 

In an action of trespass for breaking and entering the plaintiff's close, and cutting 
and taking away a large quantity ofh\s timber trees, it is not competent for the 
defendant, in mitigation of damages, to prove that the estate is made mo,e val
uable by his labor and expenses in opening the forest and making improvements. 

Tms was an action of trover, to recover the value of twenty five 

pine mill logs, with certain marks thereon, particularly described in 
the writ ; and it came up by exceptions taken to the opinion and 
decisions of Whitman C. J. in the court below. 

It appeared that the plaintiff, at a former period, without lawful 
authority, had entered upon a township of land in New Hampshire,. 

belonging to the trustees of Dartmouth college, from which he had 
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cut and taken away a large number of pine logs, turning them into 

the Dead Diamond river, a tributary stream of the /1.ndroscoggin 
river, flowing through the township, to be floated to the mills in 

Brunswick and Topsham. He also had another large quantity of 

logs of his own, which in the same winter, were turned into the 

Magalloway river, another branch of the /1.ndroscoggin, to be float

ed to the same mills. Both these parcels of logs were marked with 

the same marks. On the 13th day of .Marclt 1830, before the riv

er had broken up, the trustees of the college sued Loomis in an ac

tion of trespass quare clausum Jregit, for cutting down and carrying 
away five hundred of their pine timber trees of the value of two dol

lars each, between Jan. 1st and the date of the writ; and the offi

cer returned on the writ1 that by direction of the agent of the trus

tees he had attachAd four hundred and seventy five pine mill-logs, 

marked as described in the present action, lying in Dead Diamond 
river, as the property of Loomis. These logs were receipted for by 

the agent; and afterwards were driven down the river to Brunswick, 
by Loomis, in pursuance of an agreement between him and the 

agent. This suit was entered at September term following, in the 
c~unty of Coos; at which time, iu consequence of the trustees 
agreeing to proceed forthwith to trial, and to give Loomis a bond of 
indemnity against the claims of all othei· persons, he gave them, for 
the purposes of that suit, a written admission of the trespass as al
leged in their writ. The general issue was then pleaded to the ac
tion ; which the trustees joined ; and further said " that as to the de

fendant's said plea, so far as relates to the carrying away of the pine 
trees in their declaration mentioned, they the said trustees will not 

further prosecute the said Loomis, but only for the breaking and en

tering the said close, and for cutting and prostrating the pine timber 

aforesaid." The cause then proceeded to trial, and a verdict was 
returned in favor of the trustees, for one dollar damages. 

It also appeared that Magalloway river, the mouth of which is 

ten or twelve miles below that of the Dead Diamond, broke up a 

week or ten days before the latter river ; and that the logs in the 
Dead Diamond river were delayed in their course to the .11.ndros
coggin by a freshet, which carried them into the lakes ; and that it 
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was uncertain, as the season was in that year, which parcel of logs 

would first reach Brunswick. The boom-master at Brunswick de

livered the first logs that came down with the. mark in question, to 
the agents of the trustees ; and they were manufactured by the de
fendant, seventeen of them in .fl.ugust 1830, and the residue in Oc
tober following. 

The defendant in the present action admitted that he took and 
converted to his own use twenty two logs, marked as described in 
the plaintiff's writ ; which he claimed under a bill of sale made to 

him by the treasurer of the college, after the rendition of the judg
ment against Loomis, but without the authority of any special vote 
of the corporation. 

It further appeared that neither the trustees nor the defendant 
had any actual possession of the logs, till they were taken from the 
boom in Brunswick; otherwise than as the trustees were owners of 
the land from which they were taken. 

Upon this evidence, Loomis the plaintiff contended that the trus
tees, having caused the logs to be attached as his property, in their 
action of trespass against him for taking them, were now estopped 
to deny his title ;-that the agreement and pleadings in that action 
amounted to a retraxit, and not to a nolle prosequi ;-that by the 

judgment for the trustees in the same action, the title to the logs 
sued for became vested in Loomu ;-and that as the present defen
dant admitted the taking of some logs having the plaintiff's mark, 
and the plaintiff had shown a good title to a much larger quantity 

which came down from the Magalloway, the burden of proof was 

on the defendant, to show that the logs which he took were those 
which came from the Dead, Diamond river, and not from the Ma
galloway. All which points the chief justice ruled to the contrary. 

The plaintiff further offered to prove that even if the logs were 

cut on the college township, yet the roads he had made through it, 

and the canals he had dug, at great expense, for the purpose of 
conveying the timber to the .fl.ndroscoggin, and his labors i~ explor
ing and opening the forest, were of such value, that the property of 
the corporation was on the whole increased rather than diminished, 

by what he had done ; the facilities which he had created for the 
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transportation of the remaining timber having augmented its value 
by a greater sum than the logs were worth which he had taken 
away; and he insisted that the jury might fairly presume that the 
trustees, from a sense of equity .and justice, were willing to abandon 
to the plaintiff, as his property, the timber they had attached, assert

ing their title to the land by a verdict and judgment for only nomin
al damages. But this evidence the chief justice refused to admit. 

To which opinions and decisions the plaintiff tendered a bill of 
exceptions, which was allowed ; a verdict having been returned for 

the defendant. 

Fessenden and Deblois, for the plaintiff, argued in support of the 
positions taken in the court below; and to the point of estoppel, re
sulting from the original attachment and return of the loss, cited 

Olivant v. Berino, I Wils. 23; Power v. Wells, Cowp. 819; 

Curtis v. Groat, 6 Johns. 168; Broome v. Wootton, Yelv. 67; 

.IJ.dams v. Broughton, 2 Stra. 1078; Cro. Jae. 74; Floyd v. 
Brown, 1 Rawle 121 ; Kitchen v. Cammett, 3 Wils. 304; 2 W. 
Bl. 831; 3 Stark. Ev. 1505, notes; Smith v. Gibson, Gas. temp. 
Hardw. 319; Earl v. Sawyer, 4 Mason 13; Toller's Ex. 239. 
To the effect of the pleadings and record in the suit in New Hamp 

shire, as showing a retraxit, and therefore being a good bar to any 
farther pursuit of the same property, they cited Sellon's Pr. 338; 
3 Bl. Com. 296; Beecher v. Shirley, Cro. Jae. 211 ; Co. Lit. 
139, a; Greene v. Charmock, Cro. Eliz. 762; 1 Wils. 89; F. 
N. B. 78,f; Bridge v. Sumner, I Pick. 371. And as to the onus 
probandi, they cited 3 Stark. Ev. 1488; I Campb. 551; Bassett 
v. Maynard, Cro. Eliz. 819. 

Longfellow and Everett, for the defendant, cited White v. Phil
brick, 5 Greenl.147; Somes v. Skinner, 16 Mass. 357; 1 Saund. 
207, a. note; Tidd's Pr. 629, 630; 1 Com. Dig. tit . .IJ.bridg
ment .fl.. 1, 2; 2 Com. Dig. tit. Estoppel B. C. E. 3, 4, 9; Wal
lis v. Truesdell, 6 Pick. 455; Jewett v. Warren, 12 Mass. 300; 
Higginson v. York, 5 Mass. 341. 
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PARRIS J. delivered the opinion of the Court. 

To maintain this action it is incumbent on the plaintiff to prove 

that he has either a general or special property in the logs mention.,. 
ed in his declaration. It is admitted that he cut them on lands be

longing to the trustees of Dartmouth college, under whom the de

fendant claims, and that in so doing he was a trespasser. They 

were then the property of that corporation, and no act of the plain
tiff's could divest the trustees of their property so long as it could 
be identified, wherever it might be found, or through whatever chan
nel it might have passed. They asserted their claim to this proper
ty by prosecuting the plaintiff in the courts of New Hampshire for 

detaching it from the soil; and inasmuch as the officer, on the origi
nal writ in that suit, attached the logs as the property of Loomis, he 
contends that the trustees and the defendant claiming under them, 

are estopped to deny that the property was in him. But we are 
not aware that the principles of estoppel have ever been, or can 
properly be applied to this extent; and it is not in accordance with 
the policy of the law that their application shou1d be extended. 
There would seem to be no reason why the creditor should be es

topped, that would not operate with equal force against the officer 
making the attachment. They both may have been under a mi~.
take. The property may have been removed by the trespasser, or 
so mixed with his own, as to render it difficult to distinguish the one 

from the other ; and yet it would not be doubted but the original 

owner might claim his, whenever it could be designated with proper 

certainty. Any intermediate attachment of it,· as the property of the 

trespasser, would be operative no farther than as an admission by 
the plaintiff founded upon erroneous information, and, of course, not 

binding. It has been repeatedly decided that an officer, who has 

attached personal property on an original writ, may defend success

fully, in an action against him for not taking the same property on 
execution, by showing that it was not the property of the judgment 
debtor. But even if the return of the officer, taken by itself, would 

amount to an estoppcl, the plaintiff cannot avail himself of it here, 

inasmuch as the whole record of that case is introduced by him-
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self; and although, as he contends, it may appear, by the return of 

the officer, that the logs were attached as Loomis's property, yet by 
the judgment and other papers in the case, which will presently be 
adv:erted to, it clearly appears that they were not his.· Under such 

circumstances how can there be an estoppel ? If, as the plaintiff 

contends, it could have been created by the return, it would be en
larged by the judgment. 

We are of opinion that the instructions of the Judge in the court 

below, that the trustees were not esto'pped from denying that the 
logs were Loomis's property, were correct. 

The next exception is to the i~struction, that the agreement and 

pleadings filed on the part of the trustees amounted merely to a 

nolle prosequi, as to the taking and carrying away the logs, and not 

to a retraxit. 
Perhaps it is not very material to the decision of this cause 

whether it is a retraxit or nolle prosequi, although we are inclined 

to think it technically a retraxit. It related merely to the carrying 

away the pine trees mentioned in the declaration, and not to" break
ing and entering the close, or cutting down and prostrating them." 
The carrying away complained of was between the 1st of January, , 
uod 13th of March, 1830. A nonsuit is a mere neglect and defauJt 
of the plaintiff to prosecute his suit, and he is not thereby barred 
from commencing a new action for the same cause. But a retraxit 
is an open and voluntary renunciation, by the plaintiff of his suit, in 
court, and by this he ever loses his action. If, as contended by the 
plaintiff, it amounted to a retraxit, it was a renunciation of so much 

of his suit as related to carrying away the pine trnes previous to the 

13th of March. But, unless by this the property was changed, it 
still continued in the trustees, and any further interference with it 
by Loomis would amount to a new trespass, upon which the retraxit 

would not operate. Did it so change the property ? As the pro
ceedings then stood, the trustees, in their declaration, had charged 

Loomis with breaking and entering their close, cutting down and 
prostrating their trees, and carrying them away. 

They had, through the intervention of the law, caused the logs 
cut from those trees to be taken from his possession and be placed 
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where they could be reclaimed, and they afterwards released him 
from so much only of the trespass as consisted in carrying them 
away. The attachment appears to have been abandoned. It would 
be difficult to perceive how these proceedings could operate as a 
a change of property. 

But it is contended by Loomis that the effect of the judgment 
was to transfer the property to him. A moment's attention to the 
facts will settle that point. Loomis was charged with cutting " five 
hundred pine timber trees, each of the value of two dollars, and all 
of the value of one thousand dollars." By his agreement in the 
case, dated Sept. I 5, 1830, he " admits that all the timber alleged 

to be cut, and the trespasses committed, are on the trustees' land, 
and were cut and committed by him ;" and the jury find him guilty 
in manner and form as the plaintiffs have declared, and assess dam
ages at one dollar, and judgment was rendered for that sum only. 
From these facts a doubt cannot remain that the judgment was for 
a sum merely nominal ; that the trustees, having regained the pos
session of their property, and Loomis having admitted their right to 
hold it, they abandoned so much of their suit as was for the recov

ery of the value of the timber, and prosecuted it for the injury sus

tained by the entering and cutting only. 
But the title to the timber is not altered by such a judgment. It 

is only where the damages recovered include the value of the article 
for the taking of which the action is brought, that the chattel is 
transferred by operation of law, and the property therein vested in 

the trespasser. That not being the case here, the property in the 
timber was not transferred by the judgment, but remained in the 

trustees. 
Under this view of the case, we think it immaterial whether the 

agreement and pleadings amounted to a retraxit, or a nolle prose
qui, as, in either case, the rights of the parties_ to this suit could not 
be affected by it. 

The next instruction complained of relates to the burden of proof. 
From the exceptions it appears that the logs cut by Loomis on the 

college lands were marked by him with his private mark, and de

posited in the Dead Diamond river, a tributary stream of the /1.n-
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droscoggin ; and that he at the same time owned a small quantity 
of logs, which he acquired by purchase, on the .Magalloway river, 

also a tributary stream entering into the .!lndroscoggin, on which he 

als6 put the same mark ; and that both parcels were floated down 
said last mentioned river for upwards of one hundred miles by the 
current, without any particular superintendence. At the trial below, 
plaintiff contended that the burden of proof was on the defendant to 
show that the logs he took were not those purchased on the Magal
loway by the plaintiff, but that they were those cut on the college 
lands and floated down the Dead Diamond river. But the judge 

ruled otherwise, and, as we think, correctly. It is one of the most 

familiar principles of practice, in courts of common law, and which 

matured reason and obvious convenience dictate, that the burden of 

proof rests on him who supports the affirmative ; that he who takes 

the affirmative of any proposition shall prove it ; for the negative 

does not admit of the simple and direct proof of which the affirma
tive is capable. Surely, there is nothing in this case at all calcula

ted to relieve the plaintiff from this obligation. On the contrary, as 
he had marked the logs cut on the college lands, which were the 
property of the trustees, with the same marks as those which he 
owned on the Jltla,galloway, and turned the whole into the .!lndros
coggin, so that they might go down promiscuously, he had effected 
what the law terms a confusion of goods; and this having been done 
wilfully, and without the mutual consent of the owners of both par
eels, it is for the party creating the confusion to distinguish his own 
property satisfactorily, or lose it. 

Another objection to the ruling of the judge is that he excluded 

certain depositions exhibited by the plaintiff relating to his labor, ex-
, penses, and improvements on the college lands, where the trespass 
was committed. As an offset to the trespass this was clearly inad

missibie, and could not have been offered for such purpose. N eith

er do we perceive that the judge erred in excluding it, if offered to 
show an inducement operating upon the trustees to abandon the 

timber to the plaintiff. If there was actually a transfer, proof of that 
fact would be sufficient without proving the consideration, unless 
upon attempt to impeach it. If there was no actual transfer by ·the 

50 
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trustees, then does the judgment operate to change the property? 
If it did, parol proof was unnecessary ;-if it did not, such proof 
could not make it effectual for that purpose. 

Having thus considered all the questions raised by the exceptions, 
we cannot perceive any material error in the ruling or instructions 
of the judge at the trial, and consequently the exceptions must be 
overruled. 

GAGE vs. CooMBS w trustees. 

C and D entered into a written contract, by which C agreed to pay to D $3500 
within six months, for one fourth part of a certain ship ; · and D agreed that 
" when C should pay the full amount of the consideration aforesaid," he should 
receive a bill of sale of that part of the ship. C paid part of the money ; the six 
months elapsed ; and then D was summoned as the trustee of C. In his dis
closure he disclaimed any intention of availing himself of the lapse of the six 
months to avoid the contract on his part; and stated that he had received C's 

part of the ship's earnings on account of the balance due on the purchase-mon
ey ; but insisted that he had never waived his right to payment of the whole 
in six months ; that he was under no legal obligation to convey the fourth part 
to C; and that as between C and his creditors he should insist on his legal 
rights:-

Yet it was held that the facts disclosed by D amounted to a waiver of his right to 
punctual payment at the time stipulated; and that he was chargeable, as the 
trustee of C for the value of one fourth part of the ship. 

FROM the disclosure of the house of N. o/ L. Dana o/ Co. who 
were summoned in this case as the trustees of Coombs, it appeared 
that they had entered into a contract with Coombs, of the following 
tenor:-

" Memorandum of an agreement made this fourteenth day of 
March, 1826, between N. o/ L. Dana o/ Co. of the one part, and 
James Coombs of the other part, all of Portland in the State of 
Maine, witnesseth ;-That the said Danas o/ Co. agree to sell to 
the said Coombs one fourth part of the ship .11.urora and appurten
ances, with her ballast and ship stores on board, as she now lays at 
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Central wharf, for the consideration of three thousand five hundred 
dollars, to be paid to them in cash, or with interest, from this date, 

until paid. And they further agree that when said Coombs shall 

pay to them the fuli amount of the consideration as aforesaid, that 

they will make and execute a bill of sale of the one fourth of said 

ship as aforesaid, and allow to him the nett earnings of said one 

fourth part of said ship, deducting premium for insurance thereon. 

And the said Coombs covenants with said Danas o/ Co. that he will 

truly pay over to said Danas o/ Co. the full amount of said thirty

five hundred dollars within six months from this date, with interest; 

together' with one foutth part of all and singular the charges for 
manning and victualling said ship, and all port charges, premium 
for insurance, repairs or other charges ; in the same manner as if 
he was now the actual owner of said one fourth part of said ship ; 

deducting, as before stipulated, one fourth part of her earnings pre

vious to the time she shall be conveyed by said Danas o/ Co. to 

said Coombs. And it is further agreed between the parties that the 

advance wages to the crew, and all supplies of cordage, duck, paints, 

oil and other articles deemed necessary for the future use of the 

ship, are to be paid by the parties in proportion to their interest 

therein as expressed by this instrument ; it being understood that 
the said Danas o/ Co. are to fit her for sea only." 

On the following day they received of Coombs twenty-eight hund

red dollars in part of the price he had undertaken to pay ; and soon 
afterwards he sailed as master of the ship on a foreign voyage. 
During his absence on this voyage the six months expired ; and 
after his return the trustees were summoned in this action. In their 
disclosure in the court below, in October, 1827, in a former action 

between these parties, which was made part of this case, they stat
ed that the time of payment had elapsed ; but that they did not in
tend to avail themselves of that circumstance, but expected to re• 
ceive the money on his return, and make him a conveyance of the 

property as described in the contract, and were ready so t0. do. 
They further stated that what they had received as Coombs's part 
of the ship's earnings had been received in part pay for the propor

tion sold to him, by agreement between them. And in their disclo-
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sure made iJ?, the present action, they declared that they had never 

waived their ri;ht to insist on a strict compliance with the terms of 
the contract ; and were advised by their counsel that Coombs had 

no right to a conveyance of any part of the ship, and that what he 
had paid in part of the intended purchase was forfeited to them ; 

and they said that whatever they might intend hereafter to do, on a 

settlement with Coombs, they felt bound, in a controversy between 
him and his creditors, to stand upon their legal rights. They also 

exhibited an account of the ship's earnings and expenses ; and stat

ed that it was their understanding that the earnings were to be ap

plied to the payment of the purchase-money. 

The other material facts disclosed by the trustees, will appear in 

the opinion of the Court, which was delivered at May term in Ox
ford by 

MELl,EN C. J. Two questions are presented by the disclosure. 1. 
Whether by the true construction of the agreement between N. 'Y 
L. Dana Et Co. the alleged trustees, and Coombs, dated the 14th 
of March 1827, he lost all remedy on the same, without the aid of 
extrinsic facts, by the nonpayment of the $3500, within six months 

from its date according to his stipulation. 2. If he did so, then 
whether the Danas 'Y Co. have not waived all objections on account 

of the nonpayment within the six months. 
As to the first question ; by the terms of the agreement it appears 

that though Coombs on his part agreed to pay the $3500 within six 

months, yet the Danas 'Y Co. agreed that "when said Coombs 
shall pay to them the full amount of the consideration aforesaid, 

they will make and execute a bill of sale of the one fourth part of 
said ship as aforesaid, and to allow to him the nett earnings of said 

one fourth part of said ship, deducting premium for insurance there

on." We do not perceive why a construction should be given to 
this agreement, which should deprive Coombs of all right to a con
veyance of the greater part of the ship, if the payment was not made 
within six months. There seems to be no reason for imposing such 

a limitation upon the word "when." Had they said "if said 
Coombs shall pay said sum within said six months, then," &c. a dif-
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ferent construction would seem necessary. But we do not rest 
merely on this view of the case, because 

2. We are satisfied that the Danas o/ Co. have distinctly waived 
all objections on account of the nonpayment within the six months, 
by their explicit declarations and avowals ; honorably disclaiming 
all intention of taking any advantage which might operate as a hard

ship on Coombs. In their disclosure in this action they refer to one 
made in a former case, and it thereby becomes a part of the present 
disclosure. In the former one, made in October 1827, they say, 
" said Coombs paid us twenty eight hundred dollars in part of the 

purchase money, and sailed in the vessel, and has not yet returned. 

The last payment has fallen due since he sailed ; but we do not in
tend to avail ourselves of that circumstance, but expect to receive 
the money on his return, and make him a conveyance of the prop
erty as described in the contract, and are now ready so to do." In 
the same disclosure they say, "what we have received of said earn

ings, belonging to said Coombs, has been received in part pay for 
the part of said ship sold to said Coombs, by agreement with him." 
In the disclosure in the present action they say, " as said Coombs 
never complied with the terms of the contract, and we never waived 
our rights under the same, we are advised by our counsel that he 
has no right to a conveyance of any part of the ship." They also 
say that it was their understanding that the earnings of the ship were 

to be applied to the payment of the sum due on the agreement ; 
and by the terms of the agreeml,lnt Coombs was to receive one fourth 

of her earnings, and bear one fourth of the expense, in the same man
ner as though he was then actual owner. Whatever opinion the 
Danas o/ Co. entertained on the subject of waiver, it is a question 
of law for us to decide, whether the facts and declarations stated in 
their disclosure amount to a waiver. The inquiry now is, whether 

prior to the service of the present process on the 21st of .llugust 
1830, the Danas o/ Co. had received, by way of the quarter part 
of the earnings of the ship, belonging to Coombs, the balance due, 
after deducting the $2800 paid and indorsed on the agreement. 
The trustees refer to the account annexed to their disclosure for a 
statement of the facts as to this point. By his it appears that on 
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the 17th of July 1830, a month before the service of the writ, the 

owners had received from the ship the amount of· $12465 12 
And that the amount at and before that time paid 

by them, was 7357 32 

The balance being $5107 80 

One quarter part of the above balance belonged to Coombs 
amounting to 1226 95 

It is stated that there was due from Coombs as master, 512 16 

Leaving a balance of $764 79 

On this view of the cause and the account annexed to the disclo
sure, it appears that the balance of the purchase money, and more, 

was in the hands of the Danas o/ Co. before the service of the writ; 

that as early as July 1827, the owners had received 3885 87 
And had then paid but 1369 17 

Leaving in their hands a balance of $2516 70 

A quarter part of which is . 629 17 
So that at that time there were but about seventy one dollars of 

the principal due ; and, of course, it is manifest that the abovernen

tioned balance of $764 79, was more than sufficient to extinguish 
the debt due from Coombs to the owners of the ship, sometime be
fore this process was commenced. And even as early as September 
1828, it would seem by the account, that the debt was extinguished 

by the appropriation of Coombs's quarter part of the earnings, by 
agreement with him. In either view of the case, as to the time of 
payment, we do not consider that it would have been necessary for 
Coombs to make any demand, to entitle him to maintain an action 
against the owners for the nonfulfilment of their engagement to con

vey one quarter part of the ship to him. Certainly such a demand is 

not necessary to sustain this trustee process. Staples v. Staples, o/ tr. 
4 Green[. 532. As owners and receivers of the earnings, they were 
bound to _know, and we must presume they did know, that the whole 
consideration money and interest had been paid. It is evident that 
the parties contemplated a bill of sale as the completion and as the 
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evidence of Coombs's title to the quarter part of the ship ; and for 
the reasons assigned by them, they never considered him as entitled 

to one, or as lawful owner. They have excluded him from all 

rights as joint owner, and appropriated the ship to their own use and 
benefit, and claim to hold the quarter pa_rt as their property ; and 
we think that the plaintiff may also so consider them, and claim to 

hold them as responsible to Cor;mbs, before the service of the writ, 
in damages for the violation of their contract; the amount of which 
is not at this time a subject of inquiry. Our opinion is that the 
Danas 4' Co. must be 

Longfellow, for the plaintiff. 

Greenleaf, for the trustees. 

.11.djudged trustees. 

DENNETT vs. NEVERS w als. 

Overseers of the poor are justifiable in advancing money, employing counsel, and 
rendering assistance in the prosecution of a bastardy process, the complainant 
being poor, and an inhabitant of their town. 

And where they had done so, and procured a judgment of filiation, with costs, 
which were collected by the attorney of record for the complainant, and passed 
to the credit of the town, to which he had charged his fees ; and the record 
was afterwards quashed on certiorari ; it was held that neither the overseers, 
nor the town; nor the attorney, but the complainant alone was liable to refund 

the costs so paid. 

Tms was an action of assumpsit for money had and received ; 

and came up by exceptions taken by the plaintiff to the opinion of 
Whitman C. J. before whom it was tried in the court below. 

It appeared that one Nancy Kneeland, residirig in Sweden, in the 
county of Oxford, had charged Dennett, before a magistrate of that 

county, with being the father of a bastard child, of which she had 
been delivered. Dennet, being an inhabitant of Bridgton in this 
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county, was arrested on a warrant issued upon that complaint by a 
magistrate of this county, and bound over to appear at the next 
Court of Common Pleas to be holden at Paris in the county of 

Oxford ; where, upon trial by the jury, he was found guilty, and 

was adjudged to be the father of the child ; and judgment was 
rendered for the complainant for her costs. These costs were col
lected by execution, and paid into the hands of N. S. Li.ttlefield, 

Esq. the complainant's attorney of record. 
The record in that case was afterwal'ds brought before this court 

by certiorari sued out by Dennett; and was quashed for want of 

the accusation in the time of travail, required by the statute. See 

6 Green!. 460. And the present suit was brought to recover back 
the costs recovered and paid as aforesaid. 

It further appeared that the present defendants were selectmen 

and overseers of the poor in the town of Sweden ; and as such had 
employed and instructed Mr. Littlefield in the prosecution, and had 
procured evidence to support it; that Mr. Nevers, the principal de
fendant, advanced him ten dollars towards his fees ; that the com

plainant had never personally applied to Mr. Littlefield; but on 
the contrary he considered the inhabitants of Sweden as his clients; 
had charged to them his fees and expenses, amounting to about 

fifty-five dollars ; and had passed to their credit the money collect
ed of Dennett for costs, being forty-three dollars and thirty-two 
cents. 

It was also proved that Nevers said he had got the execution in 
the prosecution he had been carrying on against Dennett ; that he 
had advanced the money, and that it was coming to him, and he 
should want it in a fortnight ; and that at subsequent times he spoke 
of the prosecution as his own, or as the business of himself and the 
other defendants. And it did not appear that the town of Sweden 
had ever authorized the prosecution, or given any special instruc
tions concerning it. 

Upon this evidence, which was offered by the plaintiff, Whitman 
C. J. was of opinion that he had no right of action ; and ordered 
a nonsuit ; to which the plaintiff excepted. 
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Fessenden and Deblois, in support of th!i exceptions, referred to 

the statutes prescribing the duties and powers of overseers of the 

poor ; and argued that the power of instituting and conducting 

prosecutions of this sort, not being expressly given, nor necessarily 

incident to the exercise of any other power, was by strong implica
tion excluded. Hill v. Wells, 6 Pick. 109. And having no au

thority from the town, the defendants must be considered as prose
cuting in their own behalf as individuals ; and so bound in their 

private ·capacity to refund the money paid. Sumner v. Williams, 8 
Mass. 162. It was their money, received by their agent; Ilderton 
v . .JJ.tkinson, 1 D. qr E. 480; Matthews v. Hayden, 2 Esp: 509; 
who, being attorney of record, might well receive it. Langdon v. 
Potter, 14 Mass. 309; Lewis v. Gamffse, l Pick. 347 ; Lazell 
v. Miller, 15 Mass. 207. 

Longfellow, for the defendants. 

WESTON J. delivered the opinion of the Court at the ensuing 
May term in Kennebec. 

We are unable to discover any legal principle, upon which this 

action can be maintained. There was no privity whatever between 
the plaintiff and the defendants. His controversy was with Nancy 
Kneeland. She complained, and obtained judgment against him. 

This judgment has been vacated ; and he is entitled to recover back 

what he has paid under it. But he must seek his remedy against 

the party, on whose complaint he was charged. If the money she 
recovered has been received by others, they are liable to her for 
the amount, unless they have a claim against her for monies advan

ced in her behalf, and she permits them to retain it for their reim

bursement. It appears that the defendants were active in promo

ting and forwarding the prosecution by advances and otherwise. 

But all must have been done with her privity and consent. With
out her acquiescence, and indeed without her direct aid as a com

plainant and a witness, nothing could have been done. Littlefield 
must have been her attorney, although his retainer as such may have 
been procured upon the credit of others. When he received the 

51 
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money, it was received by him as her attorney. He was liable to 

aecount with her for it; and if he credited it to the town, he under

took to pay her debt, arising from advances made professedly in 
behalf of the town. She probably approved of this course ; but 
whether she did or not, neither the town nor the defendants were Ii

hie to refund the money to the plaintiff, if the judgment against him 

should be vacated ; any more than if she had received it with her 
own hand, and had paid it away for the purchase of goods, or in 
payment of an antecedent debt, the party to whom she might thus 

pay the same money could have been held liable to the plaintiff. 

Littlefield when he received it, received not the plaintiff's money, 
but Nancy Kneeland's to whom it had been adjudged. The plain

tiff has now, by judgmei1"°f law, a right to reclaim the amount; 

but it must be from her, and not from those to wbom she may have 

paid the money she received. Whether the defendants would be 
able or not, to justify what they did in the prosecution, we are not 
aware of any ground upon which they can be charged in this action. 

It has been contended that she was only nominal in the original 
suit, and that the defendants were then the real plaintiffs. But no 
private interest of theirs has been disclosed. She had not assigned 
to them what she might recover. She was not even their debtor, 
except for their advances, in which they claimed to act as public 

officers, in behalf of the town. They 'might assist her in her suit 
as a poor neighbor, without being liable to the charge of mainten
ance. The law admits of this, as a charitable and meritorious act. 

But we see no reason why their official interposition may not be 

justified. The town had an interest in the prosecution, to be reliev
ed from the maintenance of the child. Their interests are provided 
for in the final adjudication. She might be entirely without fonds 
to conduct the prosecution, and the def end ants well justified iu ma
king the necessary advances, as officers to whom were entrusted the 

prudential concerns of the town. It must therefore be regarded as 
a prudent and discreet official act. They had a right to stipulate 
in behalf of the town with Littlefield, that he should be paid for his 

services and disbursements. 
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It hti.s been urged, that as the statute has expressly provided that 
after a prosecution of this kind has been commenced, the overseers 
of the poor of the town, liable for the support of the mother 
or the child, may prevent a settlement between the complainant 

and the putative father, they can have no other authority to inter- ' 
pose by implication. The interest of their town in the adjudication, 
is a sufficient ground for their official acts, as between them and the 
town, in aiding the prosecution with her assent and acquiescence, 
which must have existed in this case. They are authorized by 
statute to prevent a settlement, after her accusation and examination 
has been taken under oath, which she may be desirous of making. 

The only implication arising from this express provision is, that she 
is at liberty to institute a prosecution or not at her pleasure, but that 

she cannot settle it against the will of the overseers of the poor _?f 
the town. 

The exceptions are overruled and the judgment affirmed. 
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FARRAR vs. PERLEY w al. 

The provincial statute of 1738, [11 Geo. 2,] authorising the sale of delinquent pro.
prietors' lands after thirty days notice, was not, by any necessary or fair impli

cation, repealed by that of 1753, [26 Geo. 2 .!Jn. Char. p. 598,] which required a 
delay of six and twelve months anr' ~ subsequent nctice of forty days, they not 

being in pt,·: materia. 

An article to raise monc•y for certain purposes, inserted in the wa,rant for a meet
ing of the proprietors of lands, is r,ot exhausted of its efficacy by a single vote 
raising a certain sum; but further sums may from time to time he lawfully rais

ed at subsequent adjournments of tLe same meeting, till the objects of the pro

prietors are accomplished. 

Tms was an action of trespass quare clausum fregit, for cutting 
trees on lot No. 45, in the second division in Lovel, drawn to the 
original right of Robert Moor; and it was tried before Parris J. 
upon the general issue. 

The plainti:ff showed that the township was originally granted to 
Noah Johnson and others, Feb. 5, 1774, upon the usual conditions 
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that the grantees should, within six years, settle thirty families there
on, build a meeting house, settle a protestant minister, &.c.; and re
turn a plan within twelve months, for confirmation. The plan was 
returned, and the grant confirmed .!lpril 13, 1779; and the time 
for settlement was prolonged to February 1784, and afterwards to 
February 1787. Robert Moor was shown to have been one of the 
original grantees; to whose right the lot No. 35, was drawn Oct. 
12, 1780; and the lots No. 45 and 113, at a subsequent meeting 
Dec. 18, 1783. The plaintiff claimed under a quit-claim deed from 

Moor, dated June 3, 1819, by which he, for a valuable considera
tion the amount of which was not stated, released and conveyed to 

the plaintiff all his right, title and share, being one right, to lands in 

New Suncook, Loveland Sweden. And the plaintiff proved his own 
entry on lot No. 45, being the locus in quo, in March or .!lpril, 
1820, at which time it was wholly wild and uncultivated; and again 

in .!lpril 1821, after the defendants had cut the timber in question. 
It further appeared that the proprietors held a meeting March 

23, 1780, to act on various matters touching the settlement of their 
township ; and among others the fourth article was to raise money 
for the clearing of roads, building of bridges, bringing forward set
tlements, and paying of debts ; under which article they voted to 
raise a tax of one hundred dollars on each right, not saying for what 
purpose. At an adjournment of this meeting in November 1780, a 
further tax of five dollars on each right or share was raised, for the 

purpose of building mills and making roads; and on December 18, 
1781, after several intermediate adjournments of the same meeting, 
it was voted to raise a tax of three silver dollars on each right, to de
fray the charges of the proprietors. For the nonpayment of this last 
tax, the whole right of Robert Moor was sold Dec. 26, 1782, by 
the proprietors' collector, who was duly authorised for that purpose. 
And the title of the purchaser under this sale was regularly deduced 

to the defendants. 
It was also shown that at another meeting of the proprietors, in 

May 1783, it was voted that a tax of four dollars be laid on each 
right. And the defendants offered in evidence a deed of Moor's 
;ight, made Oct. 30, 1783, by the proprietor's collector, for nonpay-



406 OXFORD. 

Farrar v. Per Icy. 

ment of this tax, and recorded Dec. 27, 

the defendants claimed the locus in quo. 
refused to admit. 

1796 ; under which also 

But this deed the judge 

It was also proved by the defendants that John Wood, one of the 
intermediate grantees of the .il!oor-right under the collector's sale, in 
1782, had an agent in the vicinity to take care of his land ; that in 

June 1798, he sold the lot No. 35, by deed of general warranty, re
corded May 16, 1799 ; that this lot had been cultivated as a farm, 
under Wood's title, more than twenty-eight years; and that the lot 
No. 113, had been cultivated as a farm more than twenty three 
years, under claim of title adverse to Moor. It further appeared 
that for the last thirty five years neither Moor, nor any person claim
ing under him, except the plaintiff, had ever claimed the lands in 
question, or paid the taxes thereon ; but that the taxes had been 

paid by the defendants and their grantors, down to the present ti~e. 
Upon this evidence, intending to reserve the questions of law for 

the decision of the court, the judge directed the jury to find for the 
plaintiff, which they did ; and the verdict was taken subject to such 
decision. 

Longfellow and Greenleaf, for the defendants, contended-1st, 

that nothing passed by the deed of Moor to the plaintiff, which 
was a naked release of his right ; because the grantor had aban
doned his claim, and the lands were held by an adverse possession. 
The deeds from the collector, and his grantee, having been duly 
recorded, and being accompanied by payment of taxes and other 
usual acts of ownership, operated a disseisin of Moor. 2dly,
That the deed of Oct. 30, 1783, from the collector, though made 

within six months from the assessment of the tax, ought to have 
been admitted, and was good evidence of title, under the provin

cial statute of 1738. Vid. 2. L. L. Mass. 1016, app. For the 
conditions of the grant not having been fulfilled, the case was with
in the provisions of that statute, which in such cases authorises a 

sale at thirty days notice. 3dly, That the entry and occupancy by 
the grantees, of lots No. 35 and 113, under deeds of general war
ranty, were good entries to disseise Moor of the whole right. ~{ 
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N. Hamp. Rep. 27; 4 Dane ch. 104, art. 3, sec. I. And 4thly, 
That these sales, even if irregular, might be supported, after so 

long a time, by the acquiescence of the proprietor. Gray v. Gar

diner, 3 Jltlass. 399; Knox v. Jenks, 7 o1Wass. 488; Stat. 1821, 

ch. 52, sec. 12. 

Fessenden, for the plaintiff, argued that the entry into lots No. 
35 aml 113, could not operate to disseise Moor of any other than 

those particular lots, because the persons claimed no others. He 

denied that the case disclosed any act of adverse occupancy affect

ing the legal seisin of the plaintiff's grantor. And he avoided the 
operation of the statute of 1738, by insisting that it was virtually 

repealed by that of 1753, 2 L. L . . M~ass. 1035 app. which he said 

was in pari materia; and which required a longer notice of the 

sale than was given by the collector in either year. As to the tax 
of three silver dollars, on the validity of which the defendants' title 

depended, he contended that the efficacy of the article under which 

it was raised was exhausted by the first vote, raising one hundred 

dollars on each right; so that this tax was wholly without authority 

in the warrant to support it, and was therefore illegal. Moreover, 
it was not for any purpose specified in the article in question. Bott 
v. Burnell, 11 Jltlass. 163; Bott v. Perley, ib. 169. 

The opinion of the Court was read at the ensuing November 
term in Cumberland, as drawn up by 

WESTON J. ft sufficiently appears that the title to the locus in 
quo was in Robert Moor, and that it passed from Moor to the 
plaintiff in June 1819, unless his seisin had been previously dives

ted. The defendants trace back their title to a period long anterior, 

derived however from the same source ; and depending originally 

upoi1 two sales of v~oor's right, for delinquency in the payment of 
sums voted to be raised by the propriety, of which he was a mem

ber. If both or either of these sales can be supported, the plain

tiff has failed in his proof of title. And this will depend principal
ly upon the provincial statute, under which the sales were made. 
lf that of 1738, 2 LL Jlfass. 1016, was not repealed by that of 
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1753, 2 LL. Mass. 1035, both the sales may be understood to 

have been made under the authority of the first act. There is no 

repealing clause in the act of 17 53, and if the previous act was 

thereby repealed, it was by implication. And it is insisted that the 

second act ought to be regarded as having this effect, because its 
provisions are general, affording an effectual remedy in all cases 
of delinquency in the payment of assessments, and indicating the 

last determination of the provincial legislature as to the extent and 

limitations of that remedy. In looking however at the two statutes, 

the former will be found applicable to a class of cases of a special 
character. The latter is general enough in its terms to embrace 

the former; but it may have a very extensive operation, without re
garding the former as abrogated. The act of 1753 is entitled an 

act, in addition to an act, directing how meetings of proprietors of 

lands lying in common may be called ; but it authorises the raising 

of money for the common service, and the sale of the land of de

linquent proprietors. From the preamble, it would seem to have 
been designed for cases, for which no effectual provision had before 
been made by law. The first act referred to grants, made or to be 
made by the general court; and it made effectual provision to en
force payment of monies raised. The second, to all lands owned 
by a considerable number of proprietors, not lying within the bounds 
of any town or plantation, from whatever source the title might be 

derived. The first is confined to sums raised on lands granted up
on conditions not fulfilled. The second has no such limitation. 

The remedy by sale under the former act might be more speedily 
enforced ; · and the legislature might well think that the exigency 

was more pressing in regard to lands so circumstanced. A very 

common condition imposed by the gene~al court upon the grantees 

was, that they should locate upon the tract granted a certain num

ber of settlers within a limited period. It was one of the conditions 

of the grant under consideration. The fulfilment of this and other 
conditions might require the raising of funds as speedily as possible, 

to be expended in causing surveys, making roads, and providing 
other facilities for bringing forward the settlement of the land. And 

we are not satisfied that the act of 1738 was intended to be abro-
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gated by that of 1753. The several committees, under whose :su-
• perintendance the editions of the '.\Jassachusetts laws in 1801 and 

in 1807 were published, were of opinion that the former act was 
not repealed by the latter; for in the margin of the former, it is 
stated to have. been revised in 1784. Upon the first committee 

was the Hon. Nathan Dane, deservedly eminent for the accuracy 
of his knowledge, and for his great industry. 

One, if not both these sales, was manifestly made under the act 
of 1738. The original proprietor acquiesced for thirty-eight years. 

This acquiescence is not to be accounted for by the minority of his 
heirs for a portion of the time, or their ignorance of his title; but he 
himself survived during that whole period, and when he conveyed 
to the plaintiff, he did it by release, without covenants, and without 

any valuable consideration expressed in the deed. Whether other 
saies under the act of 1738, subsequent to 1753, have been made 

is not within our knowledge. It has been insisted in argument that 
there have been, and that many titles will be affected, by holding 

the former repealed by implication. A contemporaneous construc
tion, in a doubtful case, has very properly great weight in determin
ing the effect of ancient statutes. This is to be sure but a single 
case, and could have little influence in settling the construction ; but 
so far as it goes, it is in accordance with the conclusion to which we 
have arrived, that the act of 1738 was not repealed by that of 1753, 

by fair or nece.ssary implication. 
It appe·ars that the grant to Noah Johnson and others, in which 

Moor was interested, was made by the General Court upon condi
tions, and at the time of the assessments and sales, upon which the 
defendants rely, the conditions had not been fulfilled. 

An objection is made by the counsel for the plaintiff to the vote 

of three dollars to each share to defray the charges of the proprie
tors, for the nonpayment of which the first sale was made ; and to 
the vote of four dollars on each share, for the nonpayment of which 
the second sale was made. There had been a previous assessment 

of one hundred dollars in paper money, then greatly depreciated; 
the first made at an original meeting, and the second and third at suc
cessive adjournments of the same meeting. It is insisted that the sum 

52 
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first raised exhausted the efficacy of the article, by which it was au

thorised ; and that there remained no authority whatever for the 

sums subsequently voted. Whenever a vote of a propriety or other 
corporation is evidence of a contract with others, or of a grant to 
third persons, it is no longer revocable, or subject to be changed or 
modified at the will of such corporation. It is otherwise with re

spect to transactions, affecting their interest only. So long as the 
subject is before them at a regular meeting, they may dispose of it 
at pleasure. Unless the rights of third persons are affected, what

ever they might have done on the first day of the meeting, they 

might do on the days of adjournment. The warrant ,vas before 

them, and it was competent for them to reconsider or to modify any 

vote already passed, or to pass any further vote, falling within the 

scope of any of its articles. The warrant, and the various matters 

brought before the meeting by it, were subject to their disposition, 

until the final adjournment. The sums successively voted under the 
fourth article, made in the aggregate the sum they thought proper 
to raise under its authority. 

This is an ancient transaction, which remained without question 

for nearly forty years ; and every reasonable presumption is to be 

made to uphold it. A verdict was returned, by the.direction of the 
Judge who presided at the trial, for the plaintiff, subject to the 

opinion of the cou•rt, upon the evidence reported. And upon that 
evidence as reported, the opinion of the court is, that the plaintiff 

has not entitled himself to judgment thereon. The verdict is ac
cordingly set aside, and a new trial granted. 



MAY TERM:, 1831. ltll 

Osgoor: v. Bradley. 

OSGOOD vs. BRADLEY. 

The Stilt. 1821, ch. 135, did not <lissolve territorial parishes, but left them as they 

stood before it was enacted. 

Therefore the sons of the members of such parishes, on coming of age and con
tinuing to reside within the limits of the parish, become ipso facto members of 
the same. 

So also persons who come to reside within the limits of a territorial parish, and do 
not belong to any other religious society, do thereby become members of the 
parish within which they come to reside. 

It it no longer nect>ssary, in order to entitle a man to vote in parish affairs,_ that 
he should have been assessed in the last parish tax; that part of Stat. 17861 ch. 
J 0, being virtually repealed by Stat. 1821, ch. 135, sec. 3. But the other provis
ions of Stilt. l 786, cf,. JI), so far as they are not inconsistent with our statutes of 
1821, ch. 114, and 13G, are still in fo,ce in this State. 

An action against the modern tor of a parish meeting, for refusing the plaintiff's 
vote, is maintainable without prnof of malice or intP,n: to oppress. 

THis was an action of the case against the defendant for refusing 
the vote of the plaintiff at a meeting of the first parish in Fryeburg, 

March 16, 1829, of which the defendant was moderator. The 
principal question was whether the plaintiff was a member of the 
parish, entitled to vote. 

It ap)eared that the plaintiff's father was a member of the parish, 
and died previous to the passing of the statute of 1821 concerning 
parishes ;-that his mother continued afterwards to be a mem
ber of the same, paying taxes, and contributing liberally to its 

funds ;-t:,at the plaintiff was born, and has always resided, within 
the territorial limits of the first parish ;-that he became of age June 

16, 1827 ;-that he was possessed of property to the amount of sev

eral thousand dollars, liable to assessment for parish purposes ;

that he owned and usually occupied pews in the meeting house in 

which the members of the first parish usually assembled ;-but that 
he had never been taxed in' the parish ; there having been no 

tax assessed since he came of age ; and the parish having a pro
ductive fund of upwards of eight thousand dollars. It was admit

ted that a poll-parish existed in Fryeburg, at the time of the meet
i.ng in question. 
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Upon this evidence the defendant contended that as the plaintiff 
was not of age at the time of the passing of the parish-act of 1821, 
and had not since been accepted as a member at any legal meeting 
of the parish, he was not a member of the same. But this point 
was overruled by Parris J. who presided at the trial. The defen

dant further insisted that if the plaintiff were a member, yet not hav
ing been assessed in the last parish tax, he had no right to vote. 

But this also was overruled. He further contended that the plain
tiff was not entitled to recover damages, unless he could prove that 
his vote was rejected with an intent to oppress, or deprive him of 
his rights. This also the judge ruled against the defendant ; and a 

verdict was taken for the plaintiff, subject to the opinion of the court 

upon the points raised at the trial. 

Greenleaf and Fessenden argued for the defendant, that the con

stitution of Maine, and the act concerning parishes, had essentially 

altered the principle on which parish membership was founded, by 
changing its basis from residence to contract. In Massachusetts, the 
consent of the individual was not necessary. The law made him, 
de facto, a member of the territorial parish within which he resided. 
He could not belong to no parish. It was made the duty of the le
gislature to enforce public worship, and to compel every citizen to 
contribute somewhere to its support. And all the decisions in that 
Commonwealth are founded upon these principles of its constitution 

and laws. But in Maine all parochial rights and obligations are 

made to depend on contract ; on the consent of the parish, on the 
one hand, or of the individual, on the other. The citizen may con

tribute to the support of public worship, or not, at his pleasure. He 

may belong to any parish that will receive him, or to none at all. 
By Stat. 1821, ch. 135, sec. 8, no man can be classed in any par
ish without his own consent. Neither is any parish compelled to 
receive members against its will. The statute was designed to 
change the mode of becoming members ; and this, not only in the 
case of a removal from one parish to another, but also of original 
membership. 

The act of becoming a parishioner being thus a matter of mutual 

contract and obligation between the individual anrl th,, parish, it is 
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obvious that no minor can acquire that character ; because general
ly he is incapable of making a contract, and this case is not within 

any exception to the rule. The plaintiff, therefore, being a minor 

when the statute of 1821 was enacted, and not having been admit
ted a member of the parish at any meeting since he came of age, 
had never gained a right to vote. 

That this statute has introduced a change in the principle of par

ish membership, is farther evident from the case of Dall v. Kimball, 

6 Greenl. 171, in which it is settled that the lands of nonresident 

proprietors are not liable to parish assessments ; which they must 
have continued to be, if parishes continued to be territorial. If it 
has not, then the eighth section is absurd, in requiring the assent of 
the parish to admit perhaps the only class of men it could desire to 

receive ; while every profligate and atheist, residing within its lim

its, becomes, even against its will, ipso facto a member. 
But if no such change of principle has been effected by this stat

ute, then it contains nothing " inconsistent" with the statute of 1786,, 
ch. 10, which is therefore not repealed by implication, and remains 
in fore~, at least so far as the right to vote is concerned. And by 
this act, none have a right to vote in parish meetings, except those 
who were assessed in the last parish tax. As the plaintiff was not 
thus assessed, he had no right to vote, even if he were a parishioner. 
Sparrow v. Wood, 16 Mass. 457. 

Dana and D. Goodenow, for the plaintiff, cited Terrett v. Tay

lor, 9 Cranch, 43, 52; Brown v. Porter, 10 Mass. 93;. Win
throp v. Winthrop, l Greenl. 208 ; Lincoln v. Hapgood, 11 Mass. 
350; Lord v. Chamberlain, 2 Greenl. 12. 

This cause was argued at May term 1830; and at this term the 

opinion of the Court was delivered by 

MELLEN C. J. Our constitution has so carefully guarded the 

rights of conscience and secured to every man the privilege of wor
shipping God in the manner most acceptable to himself; and our 
laws are also so liberal in their provisions for giving effect to the 

principles of the constitution, that every ,supposed attempt to de-
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prive a citizen of any of his rights derived from these sources and 

protected by their sanctions, is met with a spirit and resolution 
which frequently causes an appeal to our judicial tribunals ; and 

from the. very nature and subject of the controversy, ,there is gen

erally a degree of peculiar feeling an.1 excitement attending the 

prosecution of such causes. This circumstance should operate as 
an additional argument with the court, so to examine them in all 

their relations and consequences, as that the decision may not only 
be as correct as possible, but exhibit satisfactory proof that it repos

es on principles which feeling and excitement are incapable of dis

turbing. 
Our statute concerning parishes was passed on the 13th of March, 

1821, the last section of which repealed all laws then in force in

consistent with its own provisions ; and the act of June 18, 1811, 

respecting public worship and religious freedom was also repealed 

by the general repealing act of Jlllarch 21, 1821. 
The provisions of our parish act are numerous and important, 

and some of them are new and peculiar ; but the decision of the 
present cause, we apprehend, must depend on the construction, 

more especially, of the eighth section, which is in these words, viz : 
"Sect. 8. Be it further enacted, that any person may become a 

member of any parish or religious society now existing or hereafter 

to be created, by being accepted by the society of which he wishes 
to become a member, at a legal meeting of the same, and giving no

tice in writing to the clerk of the society which he is about to leave ; 

which notice and the time of receiving the same, it shall be the du

ty of such clerk to record. But every person ceasing to be a mem

ber of any parish or religious society, shall be liable to be taxed for 

all monies raised by such parish or society before his ceasing to be 

member thereof : Provided that no pmson shall be compelled to 

join or be classed with any parish or religious c,8ciety without his or 
her consent, and when any porsoa shall choose to withdraw from 

2-ny parish or reiigiou;; society, and shall leave a written notice 

thereof with the clerk of such society, he or she shall be no longer 

liable to pay any part of any future expenses which may be incur
red by such society."., 
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It is contended, as the basis of the defence, that the parish act 
abovementioned put an end to all territorial parishes ; or in other 

words, that, in connexion with the provisions of the constitution as 
to the snbject, it prodnced that effect. This general proposition we 

cannot admit to be a correct one. ,v e perceive no language in any 

part, authorising such a conclusion. It is a revision of the parish 
act passed in June, 1786 ; at which time there were only two poll 
parishes in existence, excepting those in a few large sea-port towns, 
where territorial parishes could not be formed ; and the new pro
visions contained in the parish act of 1821, were introduced in ac
commodation to existing circumstances, and in special reference to 
the interests of poll parishes. We have no occasion to question the 

extent of legislative power on the subject, but only to ascertain le

gislative meaning. We can never believe that such an extensive 

change on so important a subject, involving so many important in
terests and leading to such important consequences, should have 
been left as a subject of mere implication. A distinct and explicit 

declaration would have been made in the form of an express disso

lution of all such incorporated territorial parishes. It cannot be 
believed that the legislature intended to derange, disperse and de
stroy all parish funds then belonging to such parishes, or leave them 

destitute of owners and protection ; especially when we consider 
they had been created and preserved by the commendable solici

tude and care of a iong succession of preceding legislatures of the 
parent commonwealth. Our opinion clearly is that the parish act of 

1821, was not designed to dissolve any parishes or religious socie
ties then existing, territorial or otherwise ; but to introduce certain 
pr~visions, additional to those then existing in Massachusetts; some 
of which are more restrictive and some more liberal than those. 
This construction is in harmony with that which we have witnessed 

in practice ever since the act was passed. 
It appears by the report that the plaintiff at the time he offered 

his vote, which the defendants refused to receive, was more than 
twenty one years of age ; and it is admitted that he was a minor of 
the age of sixteen or seventeen when the p1:rish act was passed ; 
and it is neither proved nor pretended that he was ever accepted as 
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a member of said first parish at a legal meeting of the same. On 
these facts and the others in the report, was the plaintiff a legal 
voter at the meeting on the 16th of March, 1829 ? or, in other 
words, was he then a member of the first parish? This may be an 
interesting question to him in many respects. It is the parish to 
which his parents belonged, and in which he has attended public 
worship before and since he became twenty one years old ; there 

a valuable estate, belonging to him, is situated, and he seems anx
ious to rank himself as a member of the parish. But if the question 
be interesting to the plaintiff for the reasons mentioned, it is of vast 

and extensive importance in respect to all who have arrived at the 

age of twenty one, being inhabitants of territorial parishes, or re
moved into such parishes, since the act of 1821 was passed ; and 

it is of importance too as to such parishes. In relation to poll par

ishes, every one knows whether he has legally become a member of 
any such. 

The case of Lord v. Chamberlain, 2 Greenl. 67 furnishes us 
with a rule of decision in the present case, should it be found that 

our parish act was not intended to affect the legal rights of mem
bers or inhabitants of territorial parishes, (wishing to continue such,) 

as the counsel for the plaintiff has contended. 

The counsel for the defendant contend that the 8th section has 
placed the whole subject of parochial connnexions on the ground of 
contract and consent; that a minor, for that reason, cannot legally 
join himself to a parish and become a member of it ; and that a per

son of full age cannot become a member of a parish without its pre
vious vote of acceptance. This argument is in perfect consistency 
with the construction they gave to the section we are considering, 

and, indeed, to the whole act, as amounting to an abolition of all 

territorial parishes. In their view, they necessarily consider the 

provisions of the 8th section as applying exclusively to poll parishes· 
The counsel for the plaintiff also contend that with some exceptions, 
such is the true construction of it ; that its provisions were designed 
more fully to give effect to the liberal principles of the constitution, 
and simplify the means of enjoying perfectly those privileges, 
which, under the government of Massachusetts were secured by 
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spe,cial acts, incorporating poll parishes, and afterwards by the act 
respecting religious freedom w bich was passed in 1811. We must 
now, with the best lights we can obtain, decide which of the fore

going vi~ws is the correct one. On this ground our opinion must 
rest, because we do not p_erceive any weight in the objection to the 

plaintiff's qualifications as a voter, provided he was then a membet 

of the first parish. For though there is a provision in the parish act 

of Massachusetts of 1786, by which it is declared that none shall 
be considered as qualified voters, except those who pay in one tax, 

exclusive of the poll or polls, a sum equal to two thirds of a poll 
tax ; and though there is no explicit and express repeal of this pro
vision, in terms, in our parish act, yet the language of the 3d sec

tion evidently introduces a new principle on this subject, by declar

ing that "the inhabitants of each parish or religious society may 
annually meet, and being so assembled may by written ballot, or oth
erwise, elect a clerk, two or more assesors, a coIIector, treasurer, 

and a standing committee or such other officers as may be deemed 

proper for the convenient management of their concerns." Any in

habitant, twenty one years of age 01 upwards is thus, by this act, 
constituted a qualified voter. The same idea is preserved in the 
act regulating town meetings and the choice of town officers, passed 

~larch 19, 1821, six days after the parish act was passed. It con

tains this proviso, viz. "·whenever the inhabitants of any town are 

legaUy assembled to act on any s__ubject relating exclusively to par-
. ishes, uo person, who is not a member of said parish and liable to 

be assessed for parochial charges, shall be .permitted to vote in such 

meeting." Taxation is not required ; liability to taxation is suffi

cient. 
We have already decided that the parish act of 1821 cannot be 

construed as having any effect upon the legal existence or charac

ter of territorial parishes. All such parishes were incorporated by 
acts of the legislature of l\Ias~achusetts; and those acts have never 
been repealed. Parishes of that kind. are not mentioned by that 

name in any part of our parish act, much less are they abolished 
by it. We have before intimated the objects of its new provisions. 

This circumstance affords one aid in the construction of the act. 

53 
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The first section provides "that any persons, twenty one years of 
age or upwards, desirous of incorporating themselves into a parish 

or religious society, may apply to any justice of the peace," &c. 
This section can have no relation to any parishes except poll par

ishes. The second section defines the powers of parishes and re

ligious societies. The third prescribes the mode of calling meet

ings. The fourth relates to the government of such meetings. The 

fifth directs the mode of calling meetin;_;s in special cases. The 
sixth gives them pmver to raise, assess and collect monies, and 

points ont the mode of proceeding. The seventh relates to pew 
taxes. The eighth has heen copied at large into ·:l1is opinion. 

The ninth relates to the records of the pm ish. The tenth gives 
power to take and hold property in succession. And the eleventh 

repeals other laws inconsistent with its provisions. But the paris:1 

act of Massachusetts, of June 28, 1786, has not been repealed by 

the general repealing act of March 21, 1821. All its provisions, 

not inconsistent with our own parish act, and ch. 114 of our revised 
statutes, are now in force in this State ; some of which are impor

tant. The very language of the repealing section in our parish act 
shows that there was no intention of impairing or affecting any rights 
enjoyed or secured under the act of Massachusetts, any further than 
the new provisions of our own act extend. But an examination of 
it sho\vs that the principal object in view was, as has been contend
ed, to increase the facilities for enjoying religious freedom in re
spect to opinions and practice, to articles of faith, modes of worship 

and regulation of the concerns of churches and religious societies. 

By the act respecting public worship and religious freedom, passed 

in 1811, a person might, at his pleasure, withdraw from one parish 

and join himself to another, by performing certain conditions as to 
notice. But it was considered desireable and proper to extend the 

liberal principle one step farther, and permit a person to withdraw 
himself from one parish, and dissolve his pecuniary connexion with 

it, and still not be obliged to join any other society, or contribute 
any thing towards the expense of maintaining public worship any 
where. Another idea in support of the construction we are giving 

is this. The section contemplates the case of a person who joins a 
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parish or religious society, having previously withdrawn himself 

from another society; for it provides that on joining a society, he 

shall give " notice in writing to the clerk of the society which he is 

about to leave ;" evidently implying that the object was to grant re

lief to persons desirous of changing their parochial relations for oth

ers more acceptable to them ; not of depriving inhabitants of terri

torial parishes of the privilege of continuing to worship where their 

parents worshipped with their families ; where they themselves may 

have their dwelling places and their property; and where, on arri

ving at the age of twenty one, they would, without any act or de

claration on their part, become members of such parish. As the 

act has a man if est reference to the accommodation of those whose 

religious opinions and feelinr~s prompt them to seek the object of 

their desire in originating or in j0ining self-incorporated parishes or 

religious societies by virtue of the act, we perceive no sound rea

sons for extending the construction of it so as to embrace those 

whose opinions and feelings lead them to continue in the faith and 

worship of their fathers, and who seek no relief from burthens on 

their consciences or the pressure of taxation. The foregoing pro
vision which we have just been noticing, is as applicable to a person 

leaving a society in one town and joining a poll parish in another 

town,· as to a person leaving one parish and joining another in the 
same town. 

There is one other view of the section in question. The lan

guage is, " any person may become a member of any parish, &c. 
by being accepted by the society of which," &c. It does not de
clare that to be the only mode ; nor in terms take away the mode 

of becoming a member of a territorial parish by moving into it, or 

living in it before and after the age of twenty one, according to our 

decision in Lord v. Chamberlain. But we do not wish to place 

the decision of the cause on this ground ; we prefer the broader one. 

In former days each town generally composed one parish. Some 

larger towns contained two or more parishes, which, with very few 
exceptions are territorial parishes; and commonly of the same de

nomination and religious opinions. Changes of opinion gradually 

appeared, and with these new denominations of christians, claiming 
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the right to enjoy those opinions and attend upon the instruction of 
their own selected teachers, and be relieved from expense towards 

maintaining those on whose ministrations they could not conscien

tiously attend. Though a minority, they claimed equal rights with 

the majority in this respect. Tl~is led to the incorporation of poll 
parishes; and this produced, as to them, the desired effects. Con

tested questions in matters of doctrine served to multiply the mun

hers of such parishes and religious societies ; and most of the legis

lation on these subject has had immediate, and almost exclusive re

ference to such societies, and the protection of their privileges ; 
while the territorial parishes ha,'e renrnined generally as they were, 

in respect to their own rights and those of their members, though 

the number of their members has been reduced. 

We apprehend that the practical construction of the parish act, so 
far as territorial parishes have been concerned, accords in substance 

with that which we have given in this opinion ; and that as to them, 
the doctrine laid down in Lord v. Chamberlain has been consider
ed as applying ; and that applications for admission and acceptance 
of new members, as minors arrived at the ago of twenty-one, or as 
others moved into the parish, have seldom, if ever, Leen made or 

deemed necessary since the act in question was passed. Though 

this practical construction has not continued ten years, it has con
tinued long enoagh to lay the foundation for disputes, and lead to 
unpleasant consequence,,, if all is founded in error and illegality. 

The section in question declares t!,at " no person shall be com

pelled to join or be classed with any parisb or religious society with

out his or her consent." Here, exemption is granted, in the most 
express terms, from what was deemed an umensonable subjection 

to the control of a majority, in a case where the mind ought to be 

free, and the man and his property at his own disposal. And why 

should those who do not wish for any such exemption, in conse
quence of any chang0 of opinion, or mode, or place of worship, be 

deprived of the privilege of listening to religious instructions from a 

teacher whose doctrines and principles they believe and approve, 

and subjected to other inconveniences and privations, by mere imph

c~ion; or by any language which is not express and uncquivoocal ~ 



MAY TERM, 1831. 421 

Haven v. Brown. 

The instruction of the judge, that the action was maintainable 

without proof of malice or intention to oppress the plaintiff and de

prive him of his rights, we consider as in accordance with approved 

decisions. Our opinion is that there must be 
· Judgment on the verdict, 

~ 

HAVEN w al. vs. Br.owN ~- al. 

Where tLe meaning of the parties to~ written contract cannot be collected from 
the instrument itselt, by reason of its ambiguity or, illegibility; it seems that 
parol evidence ofthe .. acts of the pnrtics, contemporaneously with an<l immedi
ately after the execution of the instrument, is proper for the consideration ufthc 

jury. 

The subsequent declarations of-a general agent, touching a contract he has enter
ed into in the name of his principal, being made to a strallger, cannot be n·ceiv
ed io affect the rights of the principal, already acquired. 

The death of one of several joint plaintiffs, in an action of trespass qum·c clausu,n 

fregit, does not abat3 the suit. 

Tms was an action of trespass quare clausu.m fregit, for cutting 
timber trees on the land of the plaintiffs ; which the defendants jus
tified under an alleged license. 

In support of the justification, the defendants produced a bond 
signed by the plaintiffs by William C. Whitney, Esq. their agent 
conditioned, upon' the payment of the purchase-money, to give them 
a deed of a tract of land, being the lot numbered five in the second 

range of lots in Hebron, according to the new survey, containing 

ont: hundred acres more or less ; bounded beginning at a certain 

hemlock tree, and fro_m thence " a southwestern course, on the old 

line, to the Hogan pond," and thence by the pond, and other 

bounds, to the beginning. The trespass was done on the northward 

side of a line drawn southwest from the hemlock tree ; which the 
plaintiffs contended was the course mentioned in the bond. But the 
writing being somewhat obscured and worn, the defendants read it 
" a northweiitern course"; and undertook to show an old line lead-



422 OXFORD. 

Haven v. Ilrown. 
--------------

ing off northwestwardly from the hemlock tree, and inclining cir

cuitously to the west, in a direction to strike the pond ; insisting 

that this was the line intended by the parties, within which the tres

pass was done. 

To support their construction, the defendants offered evidence to 

prove that when the bargain was made and the bond executed, 

'fVhitney and Brown examined the old line last mentioned, which 

the former showed as the line to which he sold. To the admission 

of this testimony the plaintiffs objected ; but Parris J. before whom 

the cause was tried, overruled the objection. 

The defendants also offered the testimony of Samuel H. King, 
one of the assessors of Hebron at some period after the execution 

of the bond; to prove that Mr. Whitney, still continuing the agent 

of the plaintiffs, and while giving in the valuation of their property, 

had pointed out on the plan of the town the line in controvcrsy, and 

made sundry declarations relative thereto ; neither of the parties be

ing present at the time. To the admission of this testimony also, 
the plaintiffs objected ; but the judge admitted it ; and the witness 
was further permitted to testify that it was the custom and practice 
of Mr. Whitney, in the course of his agency, to permit those who 

held bonds for deeds to occupy the premises under their bonds. 
A verdict was returned for the defendants, which was taken sub

ject to the opinion of the court upon the admissibility of the testimo

ny above stated. 

After the trial Thomas Foster, one of the plaintiffs, died ; where~ 

, upon the defendants moved that the writ, for this cause, shm1ld be 

abated. 

Fessenden and Deblois, being called on by the court to sustain 

the admission of Whitney's declarations as testified by King, argued 

that they were admissible as part of the res gesta, Whitney stil 
contmuing the general agent of the plaintiffs. And they cited, 1 
Stark. Ev. 42 ; Thallimer v. Brinckerhoff, 4 Wend. 394 ; Far

ley v. Hastings, IO Ves. 193; 5 Esp. Rep. 134, 145 ; 2 Esp
Rep. 211 ; Cobb v. Lunt, 4 Greenl. 503; Lunt v. Holland, 14 

Mass. 149; Hall v. Leonard, l Pick. 97; 1 Stark. Ev. 411, 
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444; Harwood v. Goodright, Cowp. 87; .Peisch v. Dixon, 1 
:Mason IO; l Wits. 215; Fonbl. Eq. 25; Newland on Contr. 
100, 101 ; 3 Dane's .Jlbr. 363; Cook v. Booth, Cowp. 819; 

Blakeley v. Winstanly, 3 D. 8j- E. 279 ; Rex v. Laindon, 8 D. 8j
E. 356; Davenport v. Mason, 15 Mass. 85; Fowle v. Bigelow, 
LO Mass. 379; Leland v. Stone, ib. 459. 

N. Emery, Greenleaf and L. Whitman, for the plaintiffs. 

The opinion of the Court was cead at the ensuing October term 
as drawn up by 

PARRIS J. If a written contract be perfect in itself, and be ca

pable of a clear and intelligible exposition from the terms of which 

it is composed, it cannot be contradicted or varied by oral testimony 

upon the principle that the language used by the parties in their 
contract is the best evidence of their intent. 

In this case the language of the written instrument is the princi
pal subject of controversy ; the one party contending that the literal 

reading is " south western course to the old line," the other, that it 
is "north western course on the old line." It is the language it
self, and not its construction, which was to be ascertained. The 
existence of an old line in a north westerly direction from the hem
lock tree w.:mld coincide with the reading conte:1ded for by the de
fendants ; and inasmuch as it would not contradict the clear and in
telligible language of the written instrument, we are inclined to think 
it a fact proper to be proved, and that the evidence offered for that 
purpose was rightly admitted. So, also, the fact that when the bar
gain was made and the bond executed, Whitney shew the north 
westerly line as the one to which he sold, was also corroborative of 
the position taken by the defendants, that such was the true reading 

of the instrument. 

In Fowle v. Bigelow, 10 .Jl!Iass. 379, the jury were instructed 
that the meaning of the parties being uncertain from the words used, 

and it being out of the power of the court to ascertain their mean

ing by reference to the body of the instrument, evidence of the acts 
<1nd doings of the parties contemporaneously with and immediately 
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subsequent to the execution of the instrument was proper for their 

consideration. This instruction, so far as it related to the admissi

bility of the evidence, was sanctioned by the court. In all the 

cases cited by the plaintiffs' counsel, the language in the deed was 

clear, explicit and free from ambiguity, and parole evidence was, of 

comse, held inadmissible to contr!:;l or vary it. Such is not the 

case before us. 

But it is not necessary to decide the above points definitively. 

The testimony of King, proving the de~larations of Whitney, at an

other time, relative to the line in controversy, the value of the 

plaintiffs' land, and sundry other statements relating thereto, is of 

a different character. 

The declarations of an agent, so far as they constitute a part of 

the res gest(E, or in other words, such as are made by him at the 

· time he is engaged in making a contract on the part of his princi

pal, and having reference to the subject matter of such contract, 

may be given in evidence to affect his principal. They are admit

ted as the representations of the principal himself, whom the agent 

represents while engaged in the particular transaction to which the 

declaration refers. Representations made by an agent, at the time 

he is contracting for his principal, constitute a part of the contract, 

as much so as if they had been made by the principal ; and a fact 

stated by an agent in relation to a transaction in which he is then 

engaged, and while it is in progress, forms a part of that transaction. 

But ,~hat he says at another and a subsquent period cannot lie evi

dence against the principal. The agent's declarations are received 

not as admissions but as a part of the res gest(E. Fairlie v. Hast
ings, 10 Vesey, 123; Westcott v. Bradford, 3 Wash. C. C. Rep. 
500 ; Thallimer v. Brinckerhoff, 4 Wend. 394. Whitney's de

clarations therefore to King could form no part of the contract be

tween the parties in this suit ; nor could he, by virtue of his gener

al agency, explain that contract by any subsequent declaration to a 

stranger, not a· party, so as to prejudice the previously acquired 

rights of his principal. As the declarations testified by King were 

not made to the party concerned, nor in relation to the bond, nor 

in the course of the transaction out of which it grew, they cannot 
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be considered as the declarations of the plaintiffs by their agent, 

touching the particular transaction with the defendants, which was 

the subject for the consideration of the jury, and we think they 
ought not to have been addmitted. As this evidence may have in
fluenced the jury in forming their verdict, it must be set aside and 
a new trial granted. 

Since the verdict in this case, one of the plaintiffs has deceased, 

and the defendants contend that the action is consequently abated. 

It is clear that in actions of tort, such as trespass quare clausum, 
or for taking of goods, trover, and case for misfeasance &c. tenants 
in common must all join, or the suit will abate, if the omission be 

properly and seasonably pleaded ; and at common law, in all ac
tions, where there were two or more plaintiffs, the death of one of 

them, pending the suit, was an abatement of the action. 

But by Stat. 8 ~ 9, Will. 3, chap. 11, sect. 7, if there be two 
or more plaintiffs and one or more of them die, if the cause of such 

action survive to the surviving plaintiff or plaintiffs, the writ or ac

tion does not thereby abate, but such death being suggested upon 
the record, the action is to proceed at the suit of the surviving plain
tiff or plaintiffs. In this case does the cause of action survive to 

the surviving plaintiffs ? Chitty says, " in personal actions, as for 
trespass to land, tenants in common may join, because in these ac
tions, though their estates are several, yet the damages sm;vive to 
all," 1 Chitt. Pl. 53. And again, "when one or more of several 
parties interested in the property, at the time the i1tjury was com

mitted, is dead, the action should be in the name of the survivor;" 
ibid. 55 ; as in cases ex contractu, where one or more of several ob
ligees, having a joint legal interest in the contract, dies, the action 
must be brought in the name of the survivor. 

Where damages are to be recovered for a wrong done to tenants 
in common, in a personal action, and one of them die, the smvivor 

of them shall have the action ; for although the property or estate 

be several between them, yet the personal action is joint, Co. L,it,t. 
198, a. As if two tenants in common be of land, and one doth a 

trespass therein, of this action they are joint tenants, and the sur
vivor shall hold place. So it is if two tenants in common sow their 

54 
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land, and one doth eat the same with his cattle, though they have 

the corn in common, yet the action given to them for trespass in the 
same is joint, and shall survive, for the trespass and damage done 
to them was joint.-ibid. 

In this case, we think that the cause of action, if any there was, 

at the death of Thomas Foster, survived to the surviving plaintiffs, 
and that the action is not abated. 

TurrLE vs. CARY. 

The legality of a town meetin,; tor the choice of officers is sufficiently proved by 
showing that it was notified and warned in due form, by those claiming to art nH 

the legally qualifie,1 officers of1.hc preceding year. 

The return of the constable or collector on the back of the warrant for calling a 

town or parish meeting, is the only proper evideneo that the meeting was le

gally warned. 

And such return must show the manner in which the meeting was warned, or it 
will be bad. Nor can a defect in this particular be supplied by parol evidence 

But if the constable's return is thus defective, it does not. follow that the proeccd

ings of tho inhabitants at tho town or pari,h meeting are necessarily void, to all 
intents; since in some cases the objection may be lost, on the ground of waiver 

or estoppel. 

yet in an action against the moderator of a parish rnreting, for refusing the plain
tiff's vote, the constable's return not showing how the meeting was warned, tl,is 

defect was hel<l to be incurable, and fatal to the action. 

Tms was an action of the case to recover damages against the 

defendant as moderator of a meeting of the first parish in Turner, 
holden .llpril 28, 1825, for refusing the plaintiff's vote; and it was 

tried before Parris J. upon the general issue. 
To prove the fact of the meeting, the plaintiff offered the parish 

records, by which it appeared that the warrant for the meeting wa,; 
signed by lTrancis Cary and William Cary as parish committee, and 

was directed to John Dresser as collector of the parish ; an<l he 

showed the record for the preceding year, by which it appeare<l 



t\l:\Y TERM, 18:31. 

Tuttle v. Cary. 

that at a parish meeting holden April 19, 1824, they were duly elect

ed to those offices. To the sufficiency of this evidence the defendant 

objected, because the returns of the collector did not show in what 

manner the meetings were warned. These returns were dated on 

the day of each meeting, and were both of the same tenor, thus :

" Pursuant to the within warrant, I have notified and warned the 

freeholders and other inhabitants of the first parish in Turner, qual
ified by law to vote in parish meetings, to meet at the time and 

place, and for the pmposes therein expressed." · 

The defendant also objected to the sufficiency of the record oi 
the parish meeting in .;Jpril 1824, because it appeared that Jllden 

Blossom was chosen parish clerk at that meeting, and Philip Cham

berlain was appointed clerk pro tempore; where.as .it <lid not ap

pear by the record, though it was proved by parol, that Blossom 

was absent when the clerk pro tempore was chosen ; nor did it ap
pear that the latter was a member of the parish. 

He further objected to the authority of Francis and William Ca

ry to act as parish committee for 1824, and issue the warrant for the 

meeting in .!lpril, 1825, because it did not appear that they were 

sworn. 
All these objections the Judge overruled. 
The plaintiff then offered to prove by parol that the notice for 

calling the meeting in .!lpril 1825 was seasonably posted up at the 

outer door of the meeting house, as the law requires; to the suffi
ciency of which evidence the defendant objected. But the Judge 

admitted the evidence for the purpose of bringing all the facts before 

the court. 
The defendant contended that the plaintiff was not a legal voter 

in the parish, because, as was the fact, he 'Yas not assessed in the 

last parish tax ; which it was admitted was raised as long ago as the 
year 1811 ; but the Judge ruled otherwise. The defendant also 

insisted that if the plaintiff was not possessed of personal taxable 

property, for which he was liable to be taxed to the amount of two 

thirds of a single poll tax, he was not entitled to vote. The Judge 
however, decided otherwise; hut directed the jury to ascertain 

whether he had personal property to that amount; and they found · 
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that he had not. The defendant also objected that the plaintiff 

could not maintain this action, unless he should prove that the de

fendant rejected his vote maliciously, and with intent to injure and 
oppress him. This point also the Judge overruled; but instructed 
the jury to find whether the vote was rejected maliciously; and they 

found that it was not. 
A verdict was thereupon returned for the plaintiff, for $20,10; 

which was taken subject to the opinion of the Court upon the ques

tion whether, upon the whole case as reported, the plaintiff was en

titled to judgment. 

Fessenden, for the defendant, to show the insufficiency of the col

lector's returns, cited Wellington v. Gale, 13 .;llass. 483; Davis 
v. Maynard, 9 Mass. 242; Purinton v. Loring, 6 Mass. 388; 

Winslow v. Loring, 7 Jl,1ass. 396; Saxton v. Nimms, 14 :flfass. 
315; Lancaster v. Pope, 1 :fltlass. 86. And that the rejection of 

the vote was only damnum absque injuria; Thayer v. Stearns, l 

Pick. 109. The case of Bangs v. &ow, 1 Mass. 181, ~[r. Dane 

considers as apocryphal. 3 Dane's .!J.br. 490. 

N. Emery and TV. K. Porter, for the plaintiff, supported the re
turns of the collector on the ground of the contemporaneous exposi

tion of tho statute; contending that the practice of town officers gen

erally had always been to make returns similar to the present ; and 
that the presumption of law in favor of the regularity of all official 
transactions, was sufficient to throw on the objecting party the bur
den of proving the contrary. Bangs v. Snow, I .11:[ass. 181; First 
parish in Sutton v. Cole, 3 Pick. 232; Thayer v. Stearns, 1 

Pick. !09; Mussey v. White, 3 Grcenl. 290 ; · Waldron v. Lee, 5 
Pick. 323. 

The opinion of the Court was read at the ensuing J·./ovember 

term in Cumberland, as drawn up by 

MELLEN C. J. The plaintiff has averred in his declaration that 
the parish meeting at which his vote was offered and rejected by 
the moderator, was then duly and legally holden, and that the de

fendant had been duly elected moderator. To sustain the present 
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action, it was necessary that those averments should be proved ; for 

the defendant was charged with having violated the plaintiff's rights. 

It is certain that a moderator of a town or parish meeting is often 

called upon to discharge an unwelcome duty, especially in those 
cases where contending interests and feelings are in full operation ; 

and where he is obliged to decide on the qualifications of voters, 
without time for deliberation, and even without a knowledge of many 

of the facts on which those rights depend; where, to a certain ex

tent, he acts judicially, and must pronounce a d.ecisive opinion, and 

yet thereby may be rendered responsible in damages to the persons 

whose votes he rejects, however pure may have been his motives, 
or however sincerely he may have endeavored to decide with exact

ness and impartiality. Yet such are the legal principles which must 

regulate us in the decision of such causes. Several objections have 
been urged by the counsel for the defendant against the sufficiency 
of the proof adduced by the plaintiff in support of his action. Some 

of them we consider as entirely destitute of foundation ; for instance, 

we are not called upon to examine .into the regularity of the meet
ing in 1824. The only inquiry is as to that of the meeting in 1825. 

If we should require proof of the legality of the choice of the asses
sors who issued the warrant for the meeting in 1825, we should be 

obliged to go back and prove the legality of the meeting in .1823, 
and thus be compelled to go back to the organization of the town 
or parish in the first instance. Hence, in all these cases the party 
relying for the support or defence of an action on the regularity and 
legality of a town or parish meeting, is required only to prove that 
it was notified and warned in due form by those claiming to act as 

the legally qualified officers of the preceding year. The objections 
made and urged against the qualifications of Tuttle as a voter, and 

the decision of the judge as to proof of malice, we have considered 

and recently decided in the case of Osgood v. Bradley. So that 
the principal questions deserving our consideration are, first, wheth

er the parish meeting of 1825, at which the plaintiff's vote was re

jected, was legally warned, according to the facts appearing on the 

return; and if not, secondly, whether p;irol evidence was admissible 

to supply the deficiencies. 
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l. As to the first question. Our statutes relating to town and 

parish meetings do not in terms require that the proof of warning 
:51Jould be in writing, in the form of a return on the warrant; but 
from the nature of the thing, and as the only practicable mode of 

furnishing lasting evidence of the fact, it seems indispensable that 

such notice should appear on the return of the person appointed to 
uotif y and warn such meeting ; and such, we presume, has been the 
invariable practice from time immemorial in the towns and parishes in 

Massachusetts, and in this State since its organization. Our parish 

act of 1821, ch. 135, sect. 3, requires that parish meetings shall be 

" notified, seven days, at least, before the holding of the same, by 
written advertisements posted up at the principal outer door of 
the meeting house or place of worship of such parish or society.'' 

It is believed to have long been the usage to date the return on the 

day of the meeting. No objection can be grounded on that circum

stance ; but it does not appear how the meeting was warned, or how 
many days before the date of the return. Standing alone, is not 
this return fatally defective ? In Bangs v. Snow o/ al. cited by the 
plaintiff's counsel, such a return was admitted to go to the jury, 

with the warrant " for the purpose of showing who was the parish 

derk," as it is stated in the report of the case ; and thereupon he 
was sworn and produced a book which he identified, as containing 

the records of the north parish in Harwich. With respect to this 
case, the general remark may here be made, which has often been 

made before, that little reliance can be placed on the decisions of 

any court, made in the course of a jury trial, on the exigence of the 

moment, without the advantage of books, interchange of thoughts, 

or time for any deliberation. It is a familiar principle that returns 

made by sheriffs, deputy sheriffs and coroners must of themselves 

be sufficient ; and they cannot be contradicted or aided by parol 

testimony. The counsel for the plaintiff has cited several cases to 
this point. The reason of the principle is that as the rights of third 

persons, as well as of the parties in any particular case, are thereby 

affected, established, changed or transferred, it is of importance to 
the community that there should be the permanency of record evi
dence, to which access may always be had by those who may be 
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interested. This same reason, as well as the principle itself, may 
be, and generally is extensively applicable to the returns upon war
rants issued for town and parish meetings. 

The case of Saxton v. Nimms «y al. 14 Mass. 315, was an ac

tion of trespass against the assessors of the town of Deerfield. 

They justified, as such, the assessment of a sum of money which had 

been voted to be raised in a school district in the town, at a meeting 

warned for the purpose ; the vote was duly certified to the assess

ors ; and the plaintiff was assessed his proportion, for the nonpay
ment of which to the collector the plaintiff's property was taken. 

It appeared that the person to whom the warrant was directed, had 

certified that he had warned all the inhabitants of the district as the 
law directs. Paro! evidence was admitted at the trial to prove that 
many of the inhabitants were not notified in due season, but one day 

too late. The whole court, however, set aside the verdict and grant

ed a new trial, on the ground that such parol proof was inadmissible. 

Parker. C. J. speaking of the defendants, says "they have a right 
to presume that the meeting at which the money was raised, was 
lawfully warned ;" for by the records it appeared to be so. 

So in Thayer v. Stearns, I Pick. 109, the defendants justified as 
assessors of .Milford. The court say the defendants " must show 

that they were legally chosen, and that the town were then legally 
assembled. This should be proved by the records; and if so prov

ed, parol evidence cannot be admitted to contradict the fact." ln 
that case the constable stated in his return that he had posted up 

notifications, without saying for what time ; and it is true that the 

court overlooked the imperfection of the return, noticing among 

other things that it was an annual meeting, and that it did not appear 

that the notification was out of season, adding that every presumption 

should be in favor of its regularity; but in the same case no parol 
proof was offered, though the court observed that if records are 

burnt, mutilated or otherwise destroyed, parol evidence may be let 

in to supply the defect. 
The case of First Parish in Sutton v. Cole, 3 Pick. 232, differs 

from this in several particulars. The regularity of the parish meeting 
was objected to, as having been called by a warrant from a justice of 
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the peace, when there was no application therefor signed by ten or 
more voters. There was no question as to the return. The chief jus

tice observes, " it does not appear that any exception was taken to 

the meeting at the time ; and we think if there were regular notice 

appearing of record, and the inhabitants proceeded to transact the 

business for which they were called together, no defect of authority 

in the magistrate appearing of record, the legality of the meeting 

cannot afterwards be called in question ; certainly not by any but 

the inhabitants themselves." Here we find the court paying the 
same respect to the record of the return, as in the last case ; to its 

importance and its sufficiency, as perpetual proof for those who may 

have a legal right to make use of it. 

The case of Waldron v. Lee, 5 Pick. 323, originated in an as

sessment of a sum of money which had been voted in a school dis
trict meeting, and regularly certified to the assessors of the town of 
Dudley. The return of the person to whom the ,varrant for the 
school district meeting was directed, merely stated that he had warn
ed the inhabitants, without stating the time or the manner of the 
warning. This objection, it is true, the court overruled ; and in so 

doing, they assign a good reasou, but one not applicable to the case 
at bar. The court say, "this is not a sufficient objection, for the 

inhabitants met and voted, and the vote to raise the money was duly 
certified to the assessors, who were obliged to proceed in the assess
ment, without inquiring into th!i! regularity of the proceedings ante

cedent to the meeting of the inhabitants of the district." In Saa.ton 

v. Nimms o/ al. and Waldron v. Lee, the justification of the asses
sors was sustained on the ground that they were not answerable fol' 

the irregularity of the proceedings in the warning of the school dis

trict meeting; having conducted regularly themselves. But in 

Thayer v. Stearns they were required to show the regularity of the 

town meeting at which they were elected, by record evidence, not 
affected by any parol proof. Is more proof necessary to establish 
a man's innocence, when charged with a wrong, than to establish a 
charge of wrong against a man who; as the jury have found in the 

present case, acted with no improper motive, though by law made 
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responsible in damages even for an error in Judgment? \Ye should 

think not. 

2. The second question is whether the deficiencies of the return 

can be supplied by parol proof? We have, in examining the first 
question, in a great measure anticipated this, from necessity. We 

have. not been able to find any case where such evidence has been 
admitted ; and in Saxton v. Nimms it was expressly decided to be 
inadmissible when offered to contradict a n'turn of a constable. The 
reason for excluding it must have been 1: the proceedings of such 
an officer in relation to the warning must },.: ;n writing; and a part of 

the parish record, for the guidance and protection of all concerned : 

and it would seem that, for the same reason, the return should not 
be enlarged and perfected by parol. If in either case parol proof 
may be admitted, the return loses its character, and no one can \vith 

safety place any dependence upon it. It would be dangerous to es
tablish a principle which may place the rights of so many persons in 

tlanger of being impaired or lost, when memory can furnish no as~ 
sistance, or the only witness of the additional fact relied on to per

fect the return, may be in his grave, or beyond the reach of process. 
After a careful examination of this cause in all its relations, in re
spect to the parties and the community, we cannot but believe that 

the parol evidence as to the time and manner of notice was not ad

missible. It answers no good purpose for us to indulge in relaxa
tion of principles and go in search for excuses for noncompliance 
with plain requirements. A collector of a parish who is competent 
to do his duty in warning a parish meeting in the manner explicitly 
pointed out by law, is also competent to write his return and state 
in plain terms what he has done under his warrant, and it is his duty 

so to do. It is not easy to perceive why such a distinction should 
be made between the returns on warrants for parish or town meet
ings, and returns on writs and executions. In these latter cases a 

strict compliance with legal requirements is never dispensed with ; 

and how can the court excuse gross carelessness in the former ca

ses in the official conduct of perhaps the same men? The law 
must be impartial and so must the court. It is a familiar principle 
that no matter can be legally acted t1pon in a town, parish or pro~ 

65 
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prietors' meeting, unless the vote be authorized by a proper article 
in the warrant for calling the meeting. The obvious reason is that, 
without such article, the members of the corporation can have no 
sufficient and proper notice that the subject would be considered 

and acted upon. If such be the case in a meeting legally warned 
and assembled, is it not of equal importance that the meeting should 
have been legally warned a.nd notified, and so appear to have been, 
by the return of the proper officer ? Else how will it appear that 
due notice has been given to all the members, of the ti~e and place 
of the meeting, in the manner and time by law appointed? The 

parish meeting not having been legally warned, or, in other words, 

there befi1g no legal evidence of such a warning, we are not aware 
how the present action can be maintained. We do not mean to de

cide that the proceedings were necessarily void to all intents nn<l 

purposes. In some cases such proceedings might be considered as 
valid, on the ground of waiver or estoppel, and not open to objec

tion. On this occasion it is not necessary to particularize. We de
cide the present case more especially on the ground that the plaintiff's 
cause of action of necessity depends on the legality of the parish 
meeting. Without such legality, the plaintiff could have no more 
right to give a vote then, than on any other occasion , and of course 
the defendant's act could not have deprived him of any right. The 
plaintiffin his declaration has expressly averred that the parish meet
ing was a legal one, and that the defendant was the moderator of 

the meeting and legally chosen. For the same reason that it was 
necessary for the plaintiff to make these averments, it was necessa
ry for him to prove them ; but the records which he introduced for 
the purpose do not prove the alleged facts, and the plea denies 
them. The defects of the return we have before stated, and they 
must not be supplied by parol evidence. In such an action as this 

the burthen of proof, from first to last, rests on the plaintiff, and his 

proof has failed him. We are all of the opinion that the verdict 
must be set aside and ( though it will be useless) a 

New trial granted. 
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HALE vs. JEWELL \cY al. 

Paro! proof to show that a deed of conveyance, absolute on its face, was intended 
only as a security for money lent, is not admissiule. 

Wher,, the title to renl estate is absolutel_y vested by deed of bargain and sale, it 

shall not lie disturbed by proof that all or part of the consideration was a usuri
ous debt. 

Tms was a writ of entry upon the plaintiff's own seisin of two 
lots of land, and a disseisin by the tenants; and was tried before 

Parris J. upon the general issue, with a reservation of liberty to 
give usury in evidence, in the same manner as if specially pleaded. 

The demandant claimed title under a deed from Danford Jewell, 
and Betsey Jewell, the tenants, dated Oct. 11, 1828, conveying the 

premises to him absolutely in fee, with general warranty, for the 

consideration of $431,61. 

It appeared that afterwards on the 2~th day of the same October, 
the dernandant gave Danford Jewell a bond, conditioned that upon 
the payment of $431,61 in four years, with interest annually, he 
would reconvey to him the same land. And on the same day he 
gave to said Danforit a lease of one of the lots, on which the lessee 

lived, for four years, he paying annually for rent the interest on the 
money mentioned in the bond of the same date ; with a clause ren

dering the lease void in default of punctual payment. 

The tenants offered to prove, by the magistrate who was a sub

scribing witness, and took the acknowledgment of the deed, that it 
was at that time stated by the parties that the deed was a security 

for money loaned, and that the grantee was to give a bond, to recon

vey the land, upon repayment of the consideration money in four 
years. They also offered to prove that the consideration of the 

deed consisted of certain usurious notes, which were given up to the 

tenants upon the execution of the deed ; and that Betsey Jewell 
,signed the deed upon the demandant's own suggestion, she being 
surety for her brt:>ther Danford, in one of the notes in which usury 

was secured, 
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This evidence the judge rejected, but reserved the question of its 
admissibility for the consideration of the court ; a verdict being re- , 

turned for the demandant. 

Fessenden, for the demandant. 

N. Emery, for the t(;lnants. 

The opinion of the Court was delivernd at the ensuing July term, 

in Waldo, by 

PARRIS J. If the bond and deed had been executed at the same 
time, had been between the same parties, and were parts of the 
same transaction, the bond would unquestionably operi_lte as a de
feazance, and the deed, instead of being an absolute conveyance in 

fee simple, would, with the bond, become only a " mortgage or as
surance." But s.uch are not the facts. The deed was executed 

and delivered on the 11th of October ; the bond not until the 28th. 
The deed was made by Danford Jewell and Betsey Jewell, the ten
ants; the bond was given to Danford Jewell alone. Nothing ap

pears in either instrument from which it may be inferred that they 
are parts of the same transaction. On the contrary, from the 
phraseology of the bond it is manifest that the purchase had been 
made by Hale, and the conveyance to him executed, at a time pre. 
vious to the execution of the bond. If the absolute fee passed to 
the demandant on the 11th of October by the deed of that date, no 
subsequent agreement or instrument could so affect the original 

character of the conveyance as, in law, to render it conditional. 
Unless the conveyance was a mortgage at the time of its inception, 
it can never become such, in law, by any subsequent act of the par

ties. The seisin vested in Hale immediately on the execution and 
delivery of the deed, which was on the I Ith of October, and the 
bond not having been executed until the 28th, and being between 
different parties, is to be considered a subsequent contract, not in 
law so affecting or qualifying the prior conveyance, as to render it 
a "mortgage or assurance for the payment of money." 

The tenants offered to prove at the trial, Ly parol evidence, that 
it was stated by the parties at the time the deed war; executed, that 
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it was security for money loaned, and that the grantee was to give a 

bond to reconvey, upon payment of the consideration. The effect 
of such parol evidence, if admitted and believed, would be materially 

to change the character and operation of the deed. In its terms it 

is absolute, purporting to be- for a valuable consideration received by 

the grantor, and vesting the subject matter unconditionally in the 

grantee. The parol proof would make it a conveyance in mort
gage, a mere security for the loan of money, and defeazable upon 

the performance of conditions, which do not appear in the instru
ment, and which are inconsistent with its legal operation. It is 
well settled that parol evidence is inadmissible to explain a deed, or 

to alter, control or vary a contract in writing, unless it contain some 
latent ambiguity ; as in Kimball v. Morrell, 4 Green[. 368, it was 

held that " where the declarations of parties are admitted as part 

of the res gesta, it is because they go to explain the true intent and 
meaning of the parties at the time. But this rule is not applicable 

to the contents of a deed; which is not to be limited, restrained, or 

enlarged by any parol declarations of the parties." We think the 

ruling of the Judge was correct in excluding parol evidence of the 

declarations of the parties, that the deed was security for money 
loaned. 

The tenants also offered to prove by parol, that certain notes form

ed a part of the consideration of the deed from them to the de-. 

mandant, and that such notes were usurious. If the deed had been 
a mortgage, and security for the payment of the note alleged to be 
usurious, the evidence offered would unquestionably have been re
levant and material to the issue; but if the deed was absolute, as it 
purported to be, and as we must consider it, the evidence was prop

erly rejected, as tending to show what the law will not permit to be 

shown in avoidance of such a conveyance. This question is discuss
ed in Boardman v. Roe o/ trustee, 13 .Mass. 104, and Flint v. 
Sheldon ibid. 443. In the first of these cases the trustee disclos
ed the purchase by him of a certain dwelling house of the defen

dants, and he was then inquired of whether he had not received 
more than six per cent interest on certain sums, which were included 

in and mac.le part of the consideration of the deed. The court say 
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" if the object of the interrogatory is to avoid the deed of real estate, 

it is improper, because no man shall be held, by his answers, to dis
parage his title. Nor indeed would the effect be such as is con

templated ; for the bargain and sale being executed, the title under 

it would not be disturbed by proving that a part of the consideption 
was an usurious debt." The case of Flint i•. Sheldon is more di
rectly in point. That was a case of absolute conveyance of land, 
and the tenant offered to prove that the consideration was usurious. 
But the court say, " in making out this defence, the first step is 
to prove that the deed was a mortgage or assurance made for the 
payment of money. Unless it was so, the question of usury docs 
not arise." In that case, also, as in the one before us, the tenant 
offered to prove that the conveyance, though absolute on the face of 
it, was made on the express condition that it should be void, or that 
the grantee should reconvey on repayment of the money. But the 
court say, such an agreement, if not reduced to writing, would have 
no effect whatever. It would neither make the conveyance a con

ditional one, nor would it bind the grantee to roconvey the premises. 
The admission of such evidence would violate the fundamental 
principle that deeds and specialties cannot be explained or varied 
in their signification by parol evidence, if the terms made use of in 
the instrument are capable of a sensible explanation of themselves. 

These principles are also fully recognized in Richardson v. Field, 
6 Greenl. 37. 

Upon the whole, we perceive no good reason for disturbing the 
verdict in this case, and judgment must consequently be rendered 

thereon. 
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THOMPSON w al. vs. KNIGHT, 

In a writ of entry for wild land, it was held that proof that the tenant had been 
once 'on the land three or four years before, claiming; it as his own, looking for 
tho lines, and offering to sell it to a stranger; and that at another time he had 

spoken of the land as his own ; did not amount to mwh evidence of possession 
and ouster as is required by Stat. 1826, cit. 344, 

Tms was an action of entry upon disseisin, for two lots of wild 
land ; and was tried before Parris J. upon the general issue. 

After proving their title to the land, the demandants, in order to 

show that the tenant was in possession, offered a witness who testi

fied that the tenant told him he had a vendue-title to one of the 
lots demanded ; and that on a certain time, three or four years ago, 
he went on the lot, with the witness, showed him the land, offered 
to sell it to him, and looked for the lines, but found none, except 
the town line adjoining; and immediately went away without doing 

any other act, or completing the contract. Another witness testifi
ed that he had heard the tenant speak of these lots, claiming them 
as his own; and about defending this suit. 

This evidence the Judge thought did not amount to such proof of 
possession as is required by Stat. 1826, cit. 344; and thereupon a 
nonsuit was entered by consent, subject to the opinion of the court, 
upon the demandant's motion to set it aside. 

Fessenden and Deblois, in support of the motion, argued that the 
case disclosed all the acts of ownership on the part of the tenant 
of which wild land was susceptible; and that the most the statute 
intended was that the demandant should not have a verdict unless, 

besides showing his title, he could show some act of ownership ex

ercised by the tenant, such as an entry on the land with claim of 
title, or the like. Robison v. Swett, 3 Green[. 316; Pray v. 
Pierce, 7 Mass. 381 ; Kennebec Proprietors v. Springer, 4 Mass. 
416. 

N. Emery, on the other side, was stopped by the court ; whose' 

opinion was delivered by 
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MELLEN C. J. At common law, when the defendant in an 
action of entry on disseisin pleads nul disseisin, he thereby ad

mits himself to have been tenant of the freehold and in posses
sion of the demanded premises; and if he was not in possession 
at the time the action was commenced against him, he could avail 

himself of that defence, only by a plea of disC'laimer. Many au
thorities in the Massachusetts reports, which it is unnecessary to cite, 
recognize this principle. But the law in this respect has been chang· 
ed by our Statute of 1826, cli. 344; the second section of which is 
in these words :-" Be it further enacted, that in the actions afore
said, '' ( real actions) " a plea of the general issue shall not be 
taken as an admmission by the defendant that he has possession of 

the premises demanded, or that he withholds the same from the de
mandant; and the jury shall on the evidence, consider not only the 
question of title, but whether the defendant holds possession of the 

same, or any part thereof, and return their verdict accordingly." 
Upon the evidence offered by the demandants to prove such posses
sion, a nonsuit was ordered by consent ; and the question of its 
sufficiency for the purpose is submitted to the decision of the court. 

By the report it appears that the title to the premises is in the 
demandants ; of course, the declarations of the defendant, as to 

his vendue title, amount to nothing. They have no tendency what;. 

ever to prove his possession. His going on to the lot four years 
ago, showing it to another person, and looking for the lines, and 

offering to sell it, are circumstances, at most, showing a claim, evert 
at that time ; but this claim does not appear to have ever been as• 
serted afterwards. A claim of wild land is no possession, nor proof 

of possession. The facts reported are such as clearly show the 
land to have been in such a situation that the demandants might at 
any time have entered and enjoyed it at their pleasure ; and needed 

not to have resorted to an action for the purpose of obtaining pos~ 
session. Neither can the action be maintained on the principle of 

a disseisin by election, as the counsel for the demandants has con
tended. We apprehend that the above quoted section precludes 
the application of the principle. There must be proof of actual pos
session by the defendant in person, or by his tenant or agent. Con-



MAY TERM, 1831. 

Thompson & al. v. Knight. 

sidering the defendant as destitute of all title, it cannot be pretend
ed that he had such a possession as would enable him to maintain an 

action of trespass quare clausum fregit, even against a stranger, and 
much less can it be a possession as against the true owner. The 
nonsuit is confirmed. 

Judgment for the defendant. 

56 
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SPRINGER vs. The inhabitants of BowDOINHAM, 

In an action against a town for damages occasioned by a dpfoct or obstruction in 
the highway, it is not necessary to prove that the surveyor or SP!cctmen had 
notice of the existence of the nuisance, if it were seasonably known to other 
inhabitai:its of the town. 

Therefore, where a stick of timber was deposited in the highway, on the confines 
of a village, between one and two hours before sunset, which was seen by sev

eral inhabitants of the town, though not known to the selectmen or the survey
or; and in the same evening the plaintiff's chaise wheel struek the timber, 

whereby he was thrown out and injured; it was held that the town was liable, 
under Stat, 1821, ch. ll8, sec. 17, 

What is reasonable notico to a town, of the existence of a nuisance in the high
way, is a que:.tion of!aw. 

But ifa question of law has been erroneously submitted to the decision of the 
jury, it seems that the court will not, for this cause alone, disturb tho verdict, 
if it appears that they have decided it correctly. 

Tms was an action on the case, for the recovery of damages 
sustained by the plaintiff, by reason of an obstruction placed in 011e 

of the principal highways in Bowdoinham. 
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It was proved that in the afternoon of May 1, 1828, about an 

hour and a half or two hours before sunset, one of the inhabitants 

of Bowdoinham left a large stick of hewn timber on the causeway 

near the village, where the injury was sustained. It was so dropped 

that the westerly end of the timber extended eleven feet into the 

road, and upon the usual wheel-track or carriage-path; leaving a 

space of only thirteen feet between the end of the timber and the oth

er, side of the travelled path ; the causeway being twenty-six feet 

wide. The plaintiff was riding towards the ea~t, with another per

son in his chaise, about dusk; and by running against or over the 

timber, was either thrown from the chaise, or compelled suddenly 

to leap from it in order to save himself, by reason of which his ancle 

was badly fractured. 

Several of the inhabitants of the town, as well as others, passed 

over the causeway after the timber was dropped there, and before 

dark. The surveyor of highways for that district dwelt about sev

enty rods from the place ; but was not informed of the existence of 
the obstruction till the next morning. Nor did appear that the fact 

came to the knowledge of either of the selectmen. It further ap
peared that on the southerly side of the causeway two masts, of up
wards of twenty inches in diameter, had laid for several months, 

covering about five feet of the causeway in the travelled road ; and 
that the western end of them extended about half way from the 

eastern to the western end of the stick of timber above mentioned. 
The Chief Justice, before whom the cause was tried, instructed 

the jury to decide, upon the facts before them, how long the timber 
had laid in the highway, and whether the town; by the nature of the 

nuisance, and of the means of knowledge which so many of the in

habitants possessed and might have communicated, if necessary, to 
the surveyor, had not sufficient notice of the incumbrance. 

In this stage of the cause he was requested by the counsel for the 

defendants to give the jury the following instructions upon the point 

of notice;-
1. That the town was not liable, unless either the surveyor or the 

selectmen had actual notice of the defect or nuisance, or might have 

known it by the exercise of rcawnable diligence. 
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2. That under the circumstances of this case, the lapse of time 
was not sufficient to afford a presumption of notice, and thus to con
clude the town. 

3. That the notice to the town, required by the statute, does not 
mean notice to any inhabitant ; but that the statute contemplates 

notice to the surveyor or selectmen, or to some other officer of the 
town having authority to act in the premises. 

But the Chief Justice declined giving these instructions ; leaving 
all the evidence to the jury. And a verdict was returned for the 
plaintiff, subject to the opinion of the court upon the question wheth
er the jury ought to have been so instructed. 

Green.leaf and Jewett, for the defendants, argued in support of the 
points taken at the trial ; contending that the statute, by requiring rea
sonable notice to the town, as the condition of its liability, meant some
thing more than notice to any inhabitant, however ignorant or remote. 
Its language was not satisfied without notice, express or implied, to 
the proper officers of the town, by whom alone the corpor~tion acts 
in similar cases. It speaks of notice to the corporations. 'This po~ 
sition they sustained by the analogies of the paupei· laws, where no 
notice is sufficient unless given to the overseers of the poor ; and of 
the mode of service of writs and process in law, which must former
ly have been on a principal inhabitant, which was held to mean a 
principal officer of the town, and now must be on the town clerk 
or selectmen. The policy of the legislation on these subjects is 
that of reason and common sense ;-to touch those organs of the 
corporation through which it perceives. But if notice to any inhab
itant is sufficient, this mischief may ensue, that the person noti
fied may be the one most interested tn concealing the fact, or in 
suffering the obstruction to remain. Lobdell v. New Bedford, l 
Mass. 153; Jones v. Lancaster, 4 Pick. 149; Bigelow v. Weston, 
3 Pick. 267. The statute giving this remedy is a mere arbitrary 
regulation, penal in its character, and ought therefore to receive a 
strict construction. Mower v. Leicester, 9 Mass. 247; Common
wealth v. Springfield, 7 Mass, 9. 
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The jury, moreover, should have been instructed to find the facts, 

from which the court should have determined whether the notice 

was the reasonable notice to the town, which the statute requires ; 

this being a question of law. Ellis v. Paige, I Pick. 43; Barre 
turnp. corp. v • .!l.ppleton, 2 Pick. 430; 6 Pick. 470; Hussey v. 
Freeman, IO Mass. 84; Ulmer v. Leland, I Greenl. 135 ; Davis 
v. Maynard, 9 Mass. 242; Wellington v. Gale, 13 Mass. 483; 

.!l.ttwood v. Clark, 2 Greenl. 249. 

JJlitchell, for the plaintiff. 

MELLEN C. J. delivered the opinion of the Court at the ensuing 

July term in Waldo. 

The present action is founded on the 17th section of Stat. 1821, 

ch. 118, as modified by the act of February 23d, 1825, by which 

the double damages mentioned in the former act, are reduced to 

single damages. In other respects the revised act is similar to the 

act of Massachusetts on' the same subject. We have not been able 

to find more than one decision directly on the point of reasonable 

notice; that is, what facts constitute such notice to a town of the 

nuisance occasioning an injury to an individual. The statute first 

mentioned renders a town liable for such an injury, after having rea

sonable notice of the nuisance or defect complained of in a bridge 01· 

highway. In the case of Lobdell v. New Bedford, I Mass. 153, 

which was defended by the late Chief Justice Parsons, then at the 
bar, he contended that either the surveyor or some principal inhabi
tant should have been notified of the defect. The concessions of 

such distinguished counsel as to the evidence which he considered 

sufficient to subject bis clients to the payment of double damages 

are worthy of our regard on this occasion. In the same cause Sedg
wick J. delivered to the jury what he stated was the opinion of the 

court, (then consisting of Strong, Sedgwick, Sewall and Thatcher) 
viz. "As to the question of reasonable notice, he said he did not 

think that for every defect, an action on the statute could be main

tained; such as sudden defect5 by floods, &c.; but open and visible 
defects, and ;wh ,J> , mild be prrvcnterl hy common and ordinary 
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diligence, towns are, by law, bound to take notice of, and guard 
against." If these are correct principles of law, applicable to an 
action for double damages, a fortiori they are applicable in the 

present case, where only single damages are claimed and recovered. 

The incumbrances on the causeway were a nuisance, and the stick 
of timber which caused the disaster, was placed there by one of the 
inhabitants ; and from one to two hours before sunset, was suffered 
to lie across a considerable portion of the width of the road, while 

several other inhabitants of the town, as well as persons belonging 

elsewhere, were passing and repassing ; yet no one attempted to re
move it or give notice to the surveyor, who lived in the neighbor
hood, so to do. 

But it is contended that the question of reasonable notice is 
a question of law, and should not have been submitted to 
the jury. Admitting this to be a correct principle of law, in those 

cases where there is no contest as to the facts which must form the 
basis on which the question must rest, still where there is conflicting 

testimony, as to those facts, we do not perceive how the court can 
decide the question of reasonable notice, without trespassing on the 
province of the jury. It was undoubtedly a question of law whether 
it was necesssary to prove such notice, as the judge was requested 
to instruct them to be nccessr.ry ; and that question he did decide, 

by declining to give the requested instructions. In so doing, we 
think he was correct. But even if we thought the question of rea
sonable notice should not have been submitted, as it was in part, to 
the jury, there would be no sound reason for setting aside the ver

dict, inasmuch as we are all of opinion that the facts reported show 
that the town had reasonable notice. 

Judgment on the verdict. 
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ERSKINE tJS. PLUMMER. 

A sale of timber by parol, to be cut and carried away hy the vendec, sePms not to 
be within the statute of frauds. 

Turn was an action of assumpsit, brought by George Erskine, 
for the proceeds of certain timber sold by the defendant. The 

material facts, developed on the trial, which was had before the 

chief justice, were the following :-
Levi B. Erskine, being the owner of a lot of land in .11.lna, on 

which the timber in question grew, mortgaged the same, Dec. 11, 

1819, to W . .y G. Tuckerman, to secure the payment of $444,03, 

with interest. On the 8th of .11.pril, 1822, his right in equity of 
redemption was duly sold on execution, and purchased by the plain

tiff, to whom a deed was accordingly made. On the 15th of Oc
tober 1822, the Tuclcermans assigned their mortgage to the defen

dant, who entered to foreclose on the 19th of November following. 

A short time before the expiration of the three years, the plaintiff 
sent his son Levi to the defendant to ascertain what amount he 
claimed to be due on the mortgage ; to whom the defendant replied 
that he claimed $564,25, and would take nothing less. A few days 
afterwards, Levi paid this sum for his father. 

Early in January 1822, Levi the mortgagor sold the timber on 
this lot, or a part of it, by parol, to the plaintiff, (he agreeing to cut 

it,) for the estimated value of $150; which sum the plaintiff paid 
Levi about the time of the sale, and before much of the timber was 

cut. The defendant was employed to haul the timber to the mill, 
which he did, partly in the winter of 1822, and partly in the follow
ing year ; but withheld it from the plaintiff; and afterwards so}d and 
converted it to his own use. The Tuckermans thereupon com

menced an action against the defendant, his brother, and Levi, to 

recover the value of the timber so cut and hauled ; pending which 

the parties entered into an agreement that certain arbitrators should 

appraise the value of the land, and of the timber and wood cut as 

above mentioned ; that the defendant should pay these two sums to 
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the Tuckermans, who should thereupon give him an assignment or 
conveyance of their title to the land. Under this agreement the land 

was estimated at $252, and the timber and wood at $200 ; which 

sums were paid by the defendant, and the mortgage was assigned to 

him according to the contract. 
Upon these facts the defendant contended that the plaintiff was 

not entitled to recover; because, 1st. The sale of the timber from 
Levi B. Erskine to the plaintiff, being by parol, was void by the 
statute of frauds. 2dly. The timber was partly cut and hauled be

fore the plaintiff purchased the right in equity of redemption. 3dly. 
Whatever was received by the defendant out of the timber and 
wood, and by .him paid over to the Tuckermans, extinguished, at the 
moment of payment, so much of Erskine's debt; and for this sum, 
therefore, the defendant was not accountable to the mortgagor, nor 
to the plaintiff; and if the plaintiff paid more than was due to redeem 
the land, it was a voluntary payment, and could not be recovered 
back. 

The chief justice, however, overruled these positions, instructing 
the jury in favor of the plaintiff's right to recover. And a verdict 
being returned for the plaintiff, the foreman, in answer to an inquiry 
from the bench, stated that in the estimate of damages they had not 
included the two hundred dollars, being the appraised value of the 
timber, but left it in the defendant's hands. The verdict was taken, 
subject to the opinion of the court upon the plaintiff's right to recover. 

11.llen and Greenleaf, for the defendant, maintained the po
sitions taken at the trial ; and to the first objection cited Crosby 
v. Wadsworth, 6 East, 602; Teal v. 11.uty, 2 Brod. ~ Bing. 99; 
Cook v. Stearns, 11 Mass. 533; 2 Stark. Ev. 598, and cases 
there collected. The plaintiff, they said, had no title to the trees 
till he purchased the equity of redemption ; which was not till after 
most of them were cut. And even then he had no title against the 
Tuckermans, whom the defendant had paid for the trees. What-. 
ever the mortgagees thus received, extinguished, eo instante, so much 
of the debt due to them. For this sum, therefore, the defendant is 

not accountable to the plaintiff. And if the plaintiff paid more mon-
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-ey than was due on the mortgage, it was a voluntary payment, which 

cannot be recovered back. If too much was demanded, he might 
have brought his bill to redeem. 

As to the answer of the foreman, being neither the point in issue, 

nor a special verdict, it was extra-official and ought to be disregarded. 

Sprague a!Jd Child, for the plaintiff, to the point that the sale of 

the trees was not within the statute of frauds, cited Gardiner Man
vfacturing 'Comp. v. Heald, 5 Greenl. 331; Parker v. Stan

i'.land, 11 East 362 ; Warwick v. Bruce, 2 Maule ~ Selw. 205 ; 

1 Phil. Ev. 365, 366; Whipple v. Frost, 2 Johns. 418; New

comb v:. Ram,er, 2 Johns. 421, note; Bostwick v. Leach, 3 Day, 
476; ./lnon. 1 Ld. Raym. 182; 4 Stark. 599; Sugd. Vend. 58, 

59, 60; Fitz. /1.br. Trespass, 149; Bro . ./J.b;-. Trespass, 2'73; 
Freer v. Hardenburg, 5 Johns. 271 ; Coolc v. Stearns, 11 Mass. 
533; Viner's ./J.br. tit. License, /1.. E. D. Q.; Hob. 173; I ./J.tk. 
175; 1 Dane's ./J.br. 650; Benedict v. Bebee, 11 Johns. i45; 

Hare v. Celey, Cro. El. 143; Bradish v. Schenck, 8 Johns. 151; 

Jackson v. Brownell, I Johns. 267. That at any rate, it was an 
executed contract, and so valid. Davenport v. Mason, ~5 Mass, 
92; Winter v. Rockwell, B East, 310; Ricker v. Kelley, I Greenl. 
117; Parkhurst v. Van Cortlant, 14 Johns. 15 ; Tucker v. 
Bass, 5 Mass. t64; 2 Stra. 783; 2 Vern. 455; 3 Ves. jr. 378; 
Wilkinson v. Scott, 17 Jlfass. 249; Pomeroy v. Winship, 12 Mass. 
514. 

Arid that the mortgagor might well recover in this action u1{011 
the general counts, as for rents and profits received, over and above 
the sum due ; or for money paid to avoid a forfeiture; or extor

sively taken; Turell v. Merrill, 17 Mass. 11 '7; Taylor v. Ti!wn: 
send, 6 Mass. 270; Joy v. O(1:ford, 3 Greenl. 131; Taylor v. 
Weld, 5 Mass. 109. 

The opinion of the Court .was read at the ensumg September 
term, as drawn up by 

WESTON J, The title of the plaintiff to the timber; for the 

proceed,; of which this action i~ brought is contested by the defen-
57 
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<lant. The timber, with the land upon which ·it stood, originally 

belonged to Levi B. Erskine, who, at the time he made the sale re

lied upon by the plaintiff, had a right to dispose of it against all per

SO!JS except the Tuckermans, to whom the land had been mortga

ged. Was the sale of the timber, being by parol, good between 

the contracting parties, so as to -pass the property in the timber to 

the plaintiff? Upon this question there has been some vacillation 

in the authorities. In an anonymous case, reported in 1 Lcl. Ray

mond, 182, the court held that the sale of growing timber by parol 

was not void by the statute of frauds, it being regarded as a chat

tel, and not as an interest in land. But a sale of growing grass, in 

Crosby v. Wadsworth, 6 East 602, was held to be within the stat

ute. In Parker ·v. Staniland, 11 East 362, a sale of potatoes. by 

parol in the ground, then grown, was sustained ;'but a sale of grow

ing turnips was held by the court, in Emerson v. Heelis, 2 Taunt, 

38, to be within the statute. In Warwick v. Bruce, 2 Maule Br 
I 

Selw. 205, a sale of potatoes then growing was decided not to be 

· an interest in land, requiring a written contract. Teal v . .11.uty, 2 
Brod. o/ Bing. 99, was assumpsit for the price of certain poles, 
which had been sold while standing and growing, to the defendant. 

The original contract was held to embrace an interest in land, which 

could not be enforced without evidence in writing ; but the contract 

being executed, and the poles actually cut and carried away by the 

defendant, the court decided he was liable for their value, if that 

could be proved. In New York the sale of a growing crop by 

parol has been held good, and the authority of Crosby v .. Wads

worth questioned. Newcomb v. Ramer, 2 Johns. 421, in note. 

Freer v. Hardenburgh, 5 Johns. 271. In Connecticut the sale of 

grav~l, stones, timber trees, which by the contract are to be sepa

rated and carried away, and the boards and bricks of a house, to be 

pulled down and taken off, is deemed not within the statute. 

Standing- timber is annexed to the freehold, passes with it, and 

often constitutes a great part of its value. A parol sale of the tim

\ ber, to remain on the land during the pleasure of the buyer, or for 

an indefinite period, might affect injuriously subsequent purchasers 

of the land ; but if to be cut and carried away within a reasonable .. 
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time, or as soon us_ it can conveniently be done, is not liable to the 

same objection. Trespass would not lie by the original owner, for 

entering and cutting under such a contract; for it would at least 

amount to a license, which need not be in writing. Coale v. 
Stearns, 11 .!vlass. 533. The trees when cut may clearly _be sold 

by parol, like any other chattel. Btjt a license is in its nat~re re

vocable ; and a sale of the land, without reservation, before the 

timber is cut, woulcf doubtless be held to be a revocation or deter

mination of the license. And this would sufficiently protect the 

interest of the purchaser of the land. Upon this ground; the sale 

of timber to be cut and carried away when cut, would pass the 

prnperty. And the purchaser would be thereby licensed to enter 

for _this purpose, so long as the license remained unrevoked. If 
these principles are tenable, the sale in question was good, although 

made by parol. But upon this point we give no decided opinion, 

being fully satisfied that the sale was good between the parties as a 

contract executed. The plaintiff entered under the contract, and 

by permission of the owner, cut the timber, carried it away, and 

paid the full consideration demanded. The actual receipt of the 
price constituted a sale of the timber, ~fter it was severed, if it was 

not consummated before, After it was severed, there could be no 
pretence that it constituted an interest in land, and a sale thus made 

is entirely relieved from any objection arising under the statute of 

frauds, 
But this sale was made, subject to the paramount rights of the 

Tuckermans, in whose place the defendant claims to stand, by 

substitution. Had the proceeds of this timber been applied to the 

payment of their demand, either before the assignment or after

wards, it would have extinguished the demand pro tanto; btit the 

defendant, having. claimed and received the whole without deduc

tion, cannot be permitted to say that it was so applied. lt would 

be false as well as unjust. The defendant was employed by the 

plaintiff to haul the timber for him, and he sold it and converted the 

proceeds to his own use. Upon these facts, he is answerable to 

the plaintiff for the sum received, unless he applied it in part pay

ment of the mortg8gc ; but this he has not done ; and if he ever 
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intended to do it, he waived his right to make such application 

when he recejved the whole amount, without allowing it. 

Jitdgment on tlie verdict, 

STETSON w al. vs. HEALEY w ux. 

Where certain of the heirn at law of an intestate, entitled to different pro;wrtion6 
of tho personal property I joined with the administrator in a uubm:ssion of their 
claims to an arbitrator, wlw 11wardcd a. gross sum against the admini~trator, 
which he further proceeded to apportion 11mong the heirs; it was held that they 
all might well join in an action on the aw11rd. 

Tarn was an action of assumpsit on an award ; in which a ver
dict was taken for the plaintiffs, subject to the opinion of the court 
upon the question whether they might lawfully join in this action. 

The facts were these. Mrs. Healey was the widow of the ·late 

Joseph Sprague, Esq. and administratrix on his estate ; against 
whom the plaintifls1 who were some of his heirs at law, claimed dif

ferent sums as their proportions orthe residue of the property in her 
hands; under his will and that of his ancestor, executed by him. 

To adjust these claims, they all joined in a parol submission 
of the whole subject to an arbitrator, who. made a report in wri

ting, in which he awarded a gross sum as payable by the adminis
tratrix ; which he proceeded to apportion into different sums to be

paid to- the respective heirs. The verdict was for the gross sum 

thus awarded . 

.11.llen, for the defendants, argued that the plaintiffs might have 

sued severally, each for the sum awarded as his part; and wherev

er they may sever, they cannot join. If they might, the other par

ty could be dep,rived of his set-off. Brand v. Boulter, 3 Bos. 8j 
Pul. 235; Bean v. Blanchard, 4 Wend. 432 . 

Greenleaf; for the plaintiffi;, cilet.l 1 Sa und, 153; 1 Easl; :226, 

497 j 5 East, 225. 
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MELLEN C. J. delivered the opinion of the Court at the ensmng 

June term in Somerset. 

The objection of the defendants goes merely to the form of the 

action, and has no connexion whatever with the merits. A joint 

action, if maintainable, is more convenient aud less expensive than 

several actions founded on the award. The submission was a joint 

one on the part of the plaintiffs, of their claims against the estate of 

Joseph Sprague; and Mrs. Healey, his widow, before her marriage, 

as administratrix on her late husband's estate, was a party to this 

submission, making no ol~jection to the joinder at the time of the 

submission or at any subsequent stage of the proceeding. The ar

bitrator found that the sum of $825,80 was due to the plaintiffs ; 

and for this amount he awarded in their favor ; and this is all he 

was authorised to do by the terms of the submission. It is true 
that in the aw'ard he goes on, and makes a division of that sum, ap

propriating to each plaintiff a certain proportion of it. It does not 

appear that this appropriation was incorrect or unsatisfactory to either 

of them. Suppose they had made an amicable arrangement among 

themseives, apportioning the $825,80 in the same manner, no one 
would contend that the form of action on the award would in the 

least be affected by it. The verdict is for a gross sum, and if judg

ment be rendered thereon, and the money paid on execution, the 

plaintiffs will apportion it among themselves, according to the terms 

and provisions of the award. No informality will appear on the re
cord. The verdict will support the judgment. If it be said that Ly 
a joinder of all the plaintiffs in the action, either of them may release 

the whole judgment, to the prejudice of the others, it may be an· 

swered that the plaintiffs voluntarily placed themselves and their 

rights in this situation, and they apprehend no danger or loss ; and 

why should the defendants be so anxious for the preservation of 

others' rights, when payment to any one of the plaintiff~ will be a 

clischargc and satisfaction of the judgment? Besides, if eithet 

should receive more than his proportion, he woulJ be accountable 
to the other,; for the ~c1rplus, m au actiu1, fur 1110110y iiad ,wtl received. 

Suppo2ing thcrefu1 e lltctl imlcpemkutly of the joiut subrni~sion 
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and prosecution of tho plaintiifa' claim by the express consent of the 

defendants, they could not by law have joined in an action; still we 

think that consent must be considered as extending to the present 

action, which is a necessary measure to compel a performance of 

the award founded on a joint submission. If several persons should 

improperly join in an action as plaintiffs, and the defendant should 

make no objection, arid a verdict should be 1:eturned in their favor ; , 

in an action of debt on the judgment rendered on sue!; verdict, the 

same plaintiffs not only might, but must be joined. In the present 

case, the injury occasioned by Mrs. Healey in not performing the 
award, was an injury to all the plaintiffa jointly ; for the award when 

made was binding on her as to all or none of them. Its virtue and 

obligation were not capable of severance, so as to afford a remedy 

for one of the plaintiffs and not another. But considering that the 

principal question submiued to and decided by the arbitrator, had 

relation to the construction of a will in which all the· plaintiffs had a 

joint interest, we do not think it clear by any means that the plain
tiffs might not have joined in an action against Mrs. Healey, had 
there not been any submission. In the case of the Tunbridge Wells 
dippers, 2 Wits. 423, it was decided that several persons might join 

in an action against a stranger' for disturbing them in their employ

ment, in which they were all jointly concerned in point of interest, 
although they were severally entitled to receive, for their own sev
eral use, such voluntary gratuities as the company were disposed to 

give them. In Coryton 11:j al. v. Lithebye, 2 Saitnd. 115, it was 

settled that persons may join in an action for a joint injury done by'\a 

stranger, though their interests arc several. So where the cattle of 

A and B, owned by them severally, were distrained, and C for ten 

pounds agreed and promised that the cattle should be restored to 

their respective owners; an action by A and B jointly was sustained 

against C, for the non-performance of his agreement. 1 Roll . .llbr. 31. 
We however· prefer placing our decision on the ground of the joint 

submission Ly consent, the powers of the arbitrator, and the neces

sary connexion of this action with his award, as we ha~e stated in 

the former part of this opinion. 

Judgment on the verdict. 
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PAUL ~ al. vs. Moonv. 

Whcrc- adc-c,l, though containing the name of the person who paicl the conr-id,,1 . 

ation-moncy, nn<l with whom the covenants were mar!c, <lid not express the 

11amo nf' any gr~ntrc ; and !he ha!Jcrulurn was to tl1P grantor and his lwirs and 

assigns forever; and the covenantee harl entered and held possession_ several 
years, and afterwards convc•yed the land in fee; it was held, in a writ of right 

against his grantee, Lrou!!J,t, hy the heirs of the original grantor, that as nothing 
seemed to have passer! by the deed, it could not operate to qualify the po,;session 

of the covenantee; the chaiacler of which was therefore purely a question for 

the jury. 

Tms was a writ of right, brought by ihe children and heirs at 

pw of Matthew Paul. The teu:mt claimed title under one Wil
limn Bearce, who entere<l into the premises m1der a deed from the 

ancestors of the dcman<lants, <lated lipril 13, 1793; of the follow

ing tenor :-" Know all men by these presents, that I :ttlatthew 
Paul and my wife .Jlnne of Bristol, in the county of Lincoln, and 

Commonwealth of Massachusetts, yeoman, for and in consideration 

of eighty pounds, lawfol money, to me in hand, before the enseal
ing and <lelivery hereof, well and tmly paid by William Bearce, of 

the town" &c. "do freely quit all our rights, title, interest, property 
' claim or demand, which we have or by any way or means ought to 

have, in of or unto a cert.ain tract of land situated" &c. "To have 

and to hold the said granted and bargained premises, with all other 

appurtenances and privileges to them belonging or any ways apper

taining unto us the said Matthew Paul and my wife .Jlnne, our 

heirs and assigns forever. And I the said Matthew Paul, for my

self, my heirs, executors, administrators, or assigns, to covenant 

and grant unto and with the sai<l William Bearce, his heirs or as

signs, that I am lawfully seised in fee of the premises, and have 

good right, full power, and lawful authority to dispose of the same 

in manner aforesaid ; and will warrant and defend the same against 

the lawful right or claims of any person or persons claiming their 

rights from, by, or under me, or my procurement.'' Bcan:c occu

pied the laml till the year 182G. 
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The demandants contended, and reqnested the Chief Justice, 

before whom the cause was tried, to i_nstruct the jury, that this deed 

conveyed: nothing to William Bearce; and that for this reason, and 
also by the terms of the deed, Bearce's entry and possession were 
for the benefit of Matthew Paul, and a continuance of his seisin. 

But the Chief Justice decl_ined so to instruct them ; leaving the 
question cif intention to the jury, and directing them to settle the 

_nature and character of the possession, whether adverse to Paul or 
not, from the other evidence in -the cause ; ·much of which was 

adduced on either side. And a verrlict having been foun'd for the 

tenant, the question was whether the jury ought so to have been in

structed. 

Mitchell and Hazeltine, for the demandants, maintained the 
affirmative, and cited Wiswall v. Bard, 4 Johns. 230 . 

.flllen, for the tenant, cited 9 Cowen, 556; Ricard v, Williams, 
7 Wlieat. 59. 

MELLEN C, J. delivered the opinion of the Court .. 

This is a writ of right in which the demandants declare on the 
seisin of Jlfatthew Paul their late father, who died in 1814. The 
writ bears date .flugiist 28, 1829. In the defence, a deed was of
fered signed by :Matthew Paul dated .flpril 13, 1793, by which 1t 

is contended that the demanded premises were conveyed to TfTil
liam Bearce, under whom the tenant claims title to one moiety 
thereof. In this deed the name of Bearce is twice mentioned : 
once, as th; person of whom the consideration was received ; and 

once, as the person with whom the covenants were made ; but 

neither he nor any other person is named as grantee ; and beyond 
all this, the habendum is to saicl Matthew Paul and .flnne his wife, 

their heirs and assigns forever : so that nothing seems to have pas
sed to Bearce hy the deed. But it appears that he entered into 

possession in 1793, and continued to occupy and improve the land 

till the year 1826 ; and the question before the jury was whether 

such long continued possession was in submission to the title of 
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said Matthew Paul and a continuance of his seisin and for his bene
fit; or whether Bearce claimed to hold the property as his own, 
and adversely to Matthew Paul, and all others. This was .certainly 
a question of fact, and properly submitted to the jury for their deter
mination ; and for that reason the requested instruction would have 

been improper, respecting the character of Bearce's possession. 
The jury have decided that this possession was in his own right, and 
of course adverse to the claims of all others. Such being the facts 

established by the finding of the jury, there is no proof of the sei
sin on which the demandants have declared. There must be 

Judgment on the verdict. 

BowEs vs. TrnBETS. 

Where n poor child is bound an apprentice by the overseers of the poor, to do any 
work in which his master may see flt to employ him; this is understood to 
mean any lawful work; and the indenture is valid within the statute. 

Where an apprentice is employed by a third person, without the knowledge or 
consent of his master; the master is entitled to recover the value of his earn
ings against the employer, even though the latter did not know that he was an 

apprentice. 

Tms was an action of assumpsit, for the value of tervices ren
dered to the defendant, by .!l.braham Collamore the plaintiff's ap

prentice. 
In a case agreed by the parties, it was admitted that the boy was 

properly bound by indenture to the plaintiff, by the overseers of the 
poor of the town of Washington, May 22, 1820, "to any work he 

might see fit to place him ;"-that in June 1828, he left his master 

without leave, was advertised by him as an absconding apprentice, 
in the newspaper printed in Thomaston, and had never returned to 
his service ; that about fourteen months ago he came with his father 

58 
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to the defendant, in Wiscasset, and with his own consent was hired 

to the defendant, by his father, and performed the services sued for 
in this action; and that he was sti11 a minor. It did not appear that 
the defendant ever knew that the boy was an apprentice to the plain

tiff; or had been advertised ; nor had the plaintiff demanded pay

ment for his services before the commencement of this action. The 

indenture contained the usual covenants for the instruction and bene-
' fit of the apprentice. 

Upon these facts the case was submitted to the decision of the 

court. 

Reed, for the plaintiff, relied on James v. LeRoy, 6 Johns. 274. 

Sheppard, for the defendant, resisted the plaintiff's claim, argu

ing that as no action would lie for enticing away another man's ser

vant or apprentice without knowledge that he was such; I Bl. 
Comm. 429; I Corn. Contr. 124; Eades v. Vandeput, 5 East, 
39; Co. Lit. 117, a. note; by parity of reason none would lie 

for his services, where the party had no cause to suspect that he was 
employing the apprentice of another. In such case a previous de

mand, at least, was necessary, to establish a privity of contract be
tween the parties. 

The case of James v. Le Roy, he contended, was not in point, 

because the facts were not similar to those of the case at bar. 

But if that case is deemed conclusive upon the point of notice ; 

yet here the plaintiff's long neglect to seek and recover his appren
tice, and th~t of the overseers in not inquiring into the treatment he 

was receiving, which they were bound to do as long as he remained 
an indented apprentice, must be regarded as an assent to his depar

ture, and an abandonment of the contract of service ; leaving the 

father's rights as they stood before. Day v. Everett, 7 Mass. 

145. 
But the indenture itself is void, not pursuing the statute, which 

seems to intend that the child should be bound out to learn some 

useful art, trade or mystery, by which he might earn his ]ivelihood; 
instead of being a servant of all work, as in the present case. But
ler v. Hubbard, 5 Pick. 250. 
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WESTON J. delivered the opinion of the Court at the ensuing 

May term in Kennebec. 

The case finds that Abraham Collamore, for whose services this 

action is brought, was duly and legally bound as an apprentice to the 

·plaintiff, for a period which has not yet expired. The indenture is 

made part of the case, and it is insisted by the counsel for the de

fendant, that notwithstanding he has admitted in the statement of 
facts that the binding was legal, he may take exceptions thereto, if 
the indenture appears to Le insufficient. The indenture is executed 

by the plainti{T and the overseers of the town of Putnam, now Wash
ington, under the act for the relief, support, and employment of 

paupers. The term, apprentice, is used, although no trade, art or 
mystery is mentioned therein, in which the apprentice was to be in

structed by his master ; but he was to do any work, by which must 

be understood lawful work, in which his master might think proper 

to employ him. Although called an apprentice, he was not one 

either according to the general meaning of the term, or in the sense 
in which it is used in the statute. Bt1t notwithstanding the unskil
ful or improper use of this word by the overseers, we are of opin

ion that the minor was substantially and legally bound as a servant. 

They had authority thus to bind him. They undertook that he 

should serve his master ; and the covenants on the part of the lat

ter, for the benefit of the minor, undertake to afford him the educa

tion required by the st:i.tute, and are in other respects favorable and 
liberal. The plaintiff thereby became entitled, instead of the father, 

to the services of the minor, until he arrived at the age of twenty 
one years. He continued with his master for eight years, and then 

left his service, without authority or discharge ; and it does not ap

pear that he had any cause of complaint. 
The defendant has had the benefit of the services of the minor, 

and the law raises a promise on his part to mak~ a reasanable com

pensation therefor. To whom shall this be paic'. r Not to the mi

nor, whose rights and interests were otherwise provided for, under 
the protection of the law. Not to the father; for his parental rights 
and duties had been transferred to another. But to the plaintiff, who 
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had purchased his services, for a valuable consideration paid or se
cured. The defendant's obligation to pay the plaintiff, arises from 
his use of his property, and although he might suppose the right to 

be in another, or might be ignorant of the plaintiff's rights, his mis

apprehension or ignorance cannot change his legal liability. 

Where the action is for enticing the plaintiff's servant or appren-· 
tice, it must be made to appear that the defendant did it with a 
knowledge of the plaintiff's rights. And it seems from the authori
ties that this is the only action, which can be sustained for employ
ing the servant of another of full age. In the case of a minor in
dented as an apprentice or servant, his services actually become the 
property of his master. A right may be acquired to the labor of a 
ser~ant of full age; but it is a right resting in contract, for the breach 

of which there may be a recovery in damages. The master has no 
lien upon his- subsequent earnings; but may obtain satisfaction for 

the injury he has sustained by the ordinary process of law, of the 
servant, or of any other person, who knowingly seduces him. 

The case, cited from 6 Johns. 274, is an authority for maintain
ing this action upon the facts agreed ; and we are satisfied that it is 
maintainable also upon principle. 

Judgment for the plaintiff. 
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GREENOUGH vs. BALCH ~· al. 

'Where one, being indebted on the books of a lottery ticket vender for tickets rn 
various lotteries, some of which might lawfully be sold and othe1s not, made a 
remittance of money to be passed to his general credit, exceeding the amount he 
then owed; and afterwards made further purchases which were lawful, 
and which were entered in the same account, it being still open, bring
ing him again in debt; and the account was then settled by his ncte for 
the balance ;-it was held that the remittant·e having been intended to apply 
to all the charges on book, illegal as well as legal, the parties, as to that part of 
the transaction were in pari; and the law would not lend its aid to the defen
dant to recover back the amount paid for the tickets illegally sold, by sufforing 
those charges to affect the validity of the note; which w~s thcrefo,e to be regard-
ed as given for the balance of the subsequent and legal charges. 

Tms was an action of assumpsit on a promissory note ; and came 
before the court on a motion to take off a default, in a case report
ed by the chief justice, before whom it was opened for trial. 

The plaintiff was a vender of lottery tickets, and had sold a large 
amount to the defendants, which were charged in account, some of 
the tickets being in lotteries authorized by the laws of this State, and 
others being in lotteries granted by other States, and therefore sold 
here contrary to the statute. On the 15th day of March 1826, the 
defendants remitted a large sum of money to the plaintiff which was 
placed to their credit, amounting to more than the charges then 
standing against them by about five hundred dollars. The account 
still continued open and current, the defendants making other pur
chases which were not unlawful, till July 14, 1827; when it was 
settled by a note given by the defendants for the balance of five 
hund1ld and forty dollars then due from them to the plaintiff. This 
note was partly paid, and then taken up by substituting a new note 

for $258, 50, bearing date July 11, 1828, which was sued in the 
present action. No foreign tickets were charged after ~71Iarch 15, 

1826 . 

..i.llen, for the defendants, considered the account as open and un
settled till July 14, 1827, when the first note was given; and argu

ed that as there had been no specific appropriation of the money 
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previously paid to the plaintiff, it was applicable equally to the whole 
body of the debits; aud some of these being in violation of the 

statutes, the whole transaction was infected with illegality, and the 

note was void. In support of this position he cited Bliss v. Negus, 
8 Mass. 46; 2 Stark. Ev. 283; Scott v. Gilmore, 3 Taunt. 226; 
.Hunt v. Knickerbocker, 5 Johns. 326; Featherstone v. Hutchinson, 
Cro. El. 199; Greenwood v. Curtis, 4 .Mass. 93; 6 Mass. 358; 

TVheeler i•. Russell, 17 Jlfass. 258; Spring.field Bank v. :Merrick, 
14 Jlfass. 322; Law :1. lloclson, 11 East, 300; Patton v. Nich
olson, 3 Wheat. 204; Craig v. 31issouri, 4 Pet. 410, 436; 

Mitchell v. Smith, 4 Dal. 269 ; .~faybin v. Coulon, 4 Dal. 298 ; 
2 Stark. Ev. 87. 

Ruggles, for the pla:ntiff. 

WESTON J. delivered the opinion of the Court at the ensuing 

term in Kennebec. 

The position, taken by the counsel for the defendants, that if a 

part of the consideration for a promise be fraudulent, unlawful or 

immoral, the promise is void, is undoubtedly law,. anrl is well sup

ported by the authorities cited. Nor are we disposed to find fault 
with the doctrine, that where the consideration, or a part of it, is 
malum prohibitum, it vtiates and invalidates the promise, as much 
as if it had been malum in se; both being unlawful, and neither en
titled to favor or indulgence. In order to apply the principle to the 
case before us, it must be made to appear that some portion of the 

consideration of the note in question was unlawful. The sale of 
tickets not authorized by a law of this State, was illegal; and if the 

note was given in part for tickets of this description, it cannot#Je re•• 

covered. 
Prior to the fifteenth of Jllarch, 1826, there was due from the de

fendants to the plaintiff, a balance of about three hundred dollars, on 
a_n account, in which th~re was charged to him foreign tickets to a 

considerable amount. On or before that day, the defendants sent 
to the plaintiff, to be credited on account, about eight hundred dol
lars, which left a balance in their favor of five hundred dollars. We 
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must regard so much of this as was necessary for this purpose, as 
paid in discharge of the balance before existing against the defen

dants. The report states that the tickets, delivered prior to that 

period, were thus paid for. The plaintiff had a right so to appro

priate the money ; nor did the defendants, at the time they sent it, 

or at their final settiement, claim to have it differently appropriated. 

lt does not present a case, in which a question may arise, to which of 
several debts, a payment had been applied. If the def end ants had 

been indebted to the plaintiff, on lawful charges, to the full amount 

of the money forwarded, although he gave no directions at the time, 
he might perhaps have insisted that it should be so applied. But 
as it overpaid every species of demand which the plaintiff claimed, 

there can be no ground of controversy upon this point. 

There was no liquidation of accounts in form between the parties, 

on the fifteenth of Jl1arch 1826, but on that day the plaintiff was the 
debtor of the defendants. The balance was subsequently changed 

by new items of charge on the part of the plaintiff, liable to no legal 

objection. And for the balance thus subsequently accruing, the 

note, for which the one in question was in par1 substituted, was given. 

Upon the facts, it cannot admit of question but that the defendants, 
on the fifteenth of March 1826, intended to pay and did pay for the 
tickets unlawfully sold, and although not compellable by law to make 
the payment, they have no legal title to reclaim it. They were 
equally guilty with the plaintiff in violating the law, which will lend 
its aid to neither, either in enforcing contracts of this description, or 
in recovering back the consideration upon which they may be found

ed. Besides, in this case the defendants have as little claim in 
equity as at law, for they had the full value of the charges, which 

they think proper at this late period to dispute, after having once 

paid for them, and after having subsequently given a note at two 
successive times, on account of lawful tickets, afterwards purchased. 

The accounts being kept in continuation, does not change the prin

ciple. 

In Maybin v. Coulon, 4 Dall. 298, the court express a wish 
that the sum reported to be due from one of the parties, could be 

distingnished from the ?;eneral mass of illicit trnnsactions; w.bich they 
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pronounce impossible, and therefore refused to sustain an award 

made in favor of one of the parties. It is otherwise here. It mani

festly appears that the new balance, after March 1826, in favor of 

the plaintiff, arises from lawful charges, and to these the considera

tion of the note must be referred. The motion to take off the de

fault is ovenuled. 

KENT w ctl. vs. PLUMMER. 

ff lnnd bo attached on meenu process, and at'lerwards the creditor have notice of 

a prior conveyance made by the debtor, yet such notice does not impair or af'. 
feet the lien created by lhn attachment. 

[f land be conveyed to .'1 whose deed is not recorded; aud he gives bond to B to 
convey the same land to him upon certain conditions; and in the meantime Tl 

enters into and occupies tho land, with the consent of .il; such occupancy is 
implied noticti of title, and will protect the lanrl against an attachment hy the 
creditor of .i\, grnntor. 

IN this case, which was a writ of entry against Joseph Plummer, 
and came before the court upon a case stated by the parties, the 

facts appear in the opinion of the court, which was delivered by 

P ARUIS J. The facts, placed in chronological order, are these. 

On the 10th of March 1823, Eli Nelson, then the undisputed own

er of the demanded premises, for a valuable consideration conveyed 

the same to one Nathan Plummer in fee. 

On the 13th of May 1826, the dernandants caused the same prem

ises to be attached as the property of said Nelson, in their suit 
against him. On the 27th of September 1826, Nelson's deed to 

.Nathan .Plummer was registered. 
In .!lpril 1827, the demandants recovered judgment against Nel

son, and within thirty days, in due form, levied their execution on 

thr land in question. 
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Taus it appears that the attachment of the premises was prior to 
the registry of the deed, but that the levy was subsequent to it. 
The question is whether the title of the demandants is defeated by 
express or implied notice of the deed from Nelson to Plummer. It 

is agreed that express notice of it was not given to the plaintiff's at
torney until after the attachment ; this therefore, cannot avail the 
tenant. The point was expressly decided in the case of Stanley v. 
Perley ~ al. 5 Greenl. 369. The court there say "the very ob

ject of an attachment is to bind the property attached. It is the in

cipient step towards acquiring a title ; and if this step be fairly ta
ken, and without notice of any existing conveyance from the d~btor, 
it may be lawfully followed by a levy within thirty days after rendi

tion of judgment, and the title be thus perfected; though at the 
time of the levy, the creditor may have such notice." 

As to implied notice, the facts are these. On the day when the 

deed was given by Nelson to Nathan Plummer, he entered into the 
premises under his deed, and on the same day exchanged farms 
with Joseph Plummer the tenant, who conveyed his farm to Nathan 
Plummer, and received from him a bond for a deed.of conveyance 
to the tenant of the premises demanded; and on that day, or a few 
days after, he took possession of the same, and has ever since re
mained in the quiet and peaceable possession, and during all that 
time has occupied and improved the same. Judge Trowbridge, 3 
Mass. 575, says, "if one seised in fee of land, for a valuable con
sideration, by deed bargains and sells the same to another in fee, the 
deed gives the bargainee a right to enter, and when he enters by 

force of that right, he then is possessed of the land, and complete 
tenan,t in fee ; and such entry being followed by a visible improve- · 
ment of the land and taking the profits-thereof, is such an evidence 

of an alteration of the property as will amount to implied notice.', 
The same principle is recognized and established in the following 

cases. Farnsworth v. Child, 4 Mass. 637; Prescott v. Hurd, 10 
Mass. 60; Marshall v. Fisk, 6 Mass. 24; Davis v. Blunt, ib. 
487; Priest v. Rice, I Pick. 164; Newhall v. Pierce, 4 Pick. 
450; Hurd v. Cushing, 7 Pick. 169; McMahan v. Griffin, 3 

59 
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Picfc. 149. An attaching creditor, without notice, stands on the 
same ground as a second purchaser. 

So far as it respects the principle of implied notice from change 
of property and possession, we do not perceive any ground for dis
tinguishing the possession and improvement of the tenant under his 
exchange of farms, and the bond given him for a deed, from such 
possesion and improvement under a deed from Nathan Plummer to 
him, had such a deed been given. He was the rightful possessor 
under the exchange, with an assurance for, and a right by a bill in 

equity to obtain the conveyance of the legal title. In legal opera
tion, we think, the facts present the defence on the same ground as 
if Nathan Plummer were the defendant in this action, and had oc
cupied and improved the premises to the present time, in the same 
manner as the tenant has held them since he entered . 

Wood, for the dcmandants. 

Barnm·d, for the tenant. 

.11. nonsuit must be entered, 
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O'DEE vs. McCRATE, 

'l'he Judge of Prolnte ha~ power, by Stat. 1821, ch. 51, sec. 23, 24, to call before 
him and examinu under oath as well the executor or administrator of an estate, 
when suspected and charged by the heir with embezzlement of the property, as 
any other person entrusted with property by the executor or administrator. 

·such process can only result in a discovery of facts, to serve as the basis of ulter
ior proceedings. 

The lapse of thirty years sinctl the transactions inquired into, is no bar to such ex
amination. 

Aud such executor may ho hel,1 to answer under oath respecting the existence of 
the will, his appointment as executor, the nature and value of the estate of which 
the testator died possessed, and any facts relative to his administration, and the 
existence of any muniment touching the estate; but not respecting any con
veyance of real estate to him in trust, by the testator, prior to his decease. 

THls was an appeal from a decree of the Judge of Probate. The 
complainant represented that she was the only child and heir at law 
of John 0' Dee, who died in the year 1799, leaving a large estate 
both real and personal ; and that she had reason to believe and did 
believe that the personal estate came into the hands of the respon
dent, and that he had embezzled and concealed, or had conveyed 
away the same. She therefore prayed process against him, and that 
he might be examined under oath touching said property. 

The respondent appearing before the Judge of Probate, the com
plainant prayed that he might be required to answer the following 

interrogatories, viz :-
I st. Whether he was appointed executor of the last will and 

testament of John 0' Dee, and caused the will to be proved. 
2d. Whether any and what goods and effects of said John came 

to the hands of the respondent after his decease, and of what value. 
3d. Whether he had caused such goods and effects to be ap

praised, and had returned an inventory thereof; and whether he had 

any of them still in his possession. 
1th. Whether he had ever rendered any account of said good:, 

itml effects to the Judge of Probate. 
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5th. Whether he had the original will, or a copy of it, in his 

possession; and the particulars of his knowledge of, and control 

over, the same. 
6th. Whether he paid any and what consideration to said John 

for a deed of a certain house and lot of land in Wiscasset, dated 

.11.ug. 9, 1799, made by him to one John .Jl.nderson, in trust for the 

respondent ; how long before the decease of the grantor was it made ; 
and whether it was a bona fide conveyance for the respondent's own 

benefit, or in further trust for 11ome other person. 

17th. Whether, at the time of such conveyance, he gave back to 
the grantor any writing touching the same. 

8th. Whether, and when, and in what manner, he paid or se
cured any and what part of the consideration money. 

9th. Whether, after the death of the grantor, the respondent ev

er considered said house as belonging to this complainant, spoke of 
it as such, and accounted for the rent of it. 

10th. What was the amount in value, and the nature of the pro
perty belonging to said John at the time of his decease. 

11th. Whether, and in what capacity, the respondentlived with 

said John, from the time of his coming to Wiscasset, till his decease. 
12th. Whether the complainant was the reputed child of said 

John O'Dee. 
The respondent protested against being held to answer, alleging 

that John O'Dee died at Wiscasset, in October 1799, more than 
thirty years ago; and that if he left any goods or estate to be ad

ministered, they were left within the jurisdiction of the Judge of Pro
bate for this county; and if any administration was granted upon 
his estate, it was granted by said Judge, within twenty years after 
the death of said 0' Dee; that the Probate records would show 
when, how, and to whom such administration was granted, and 
what became of the property; and that no proceedings touching the 
estate or administration thereof were known by the respondent to be 

still pending. 

And as to the second, fifth and tenth interrogatories, the respon

dent further protested against being held to answer, because it did 

not appear that the complainant was executor, administrator, heir, 
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creditor, legatee,, or a person having lawful right or claim to any 
part of the estate of said John O'Dee; again alleging, as before, 
that said John died at Wiscasset in October 1799, and that the dis
position of his effects should appear by the Probate records, and not 
otherwise; and if at any time any money, goods, or chattels, of 
said John came into his possession, they came more than thirty 
years ago to him as executor of said John, and have been fully ad
ministered ; and that no further proceedings touching the estate 

were known by him to be now pending in the Probate Court. 

He also objected against being held to answer further to the third, 
fourth, sixth, seventh, eighth, ninth, eleventh and twelfth interrogato
ries, as being irrelevant and improper, or put to him as executor, or 

concerning real estate. 
The Judge of Probate hereupon decreed "that the said Thomas 

Mc Crate is not held to answer further as to said second, fifth, and 

tenth interrogatories; it appearing by his answer that if any money, 

goods or chattels came to his hands and possession, he received 
them as the executor of said John 0' Dee, and cannot be charged 
with concealing, embezzling, or carrying away property, the rightful 
possession of which is in himself. And that the said Mc Crate is 
not held to answ~r further as to any of the remaining interrogatories, 
because they are not pertinent, but irrelevant as to the discovery of 
money, goods or chattels of said deceased." 

From this decree the complainant appealed to this court; assign
ing the general reasons that the respondent was bound by law to an
swer, and that his objections were insufficient . 

.IJ.llen, for the complainant, cited Higbee v. Bacon, 8 Pick. 484; 

4 Mass. 318; Stearns v. Brown, 1 Pick. 530; Stebbins v. Lath
rop, 4 Pick. 33; Saxton v. Chamberlain, 6 Pick. 422; 7 Pick. 14. 

Sprague, for the respondent, argued that he was not bound to an

swer further. The transactions inquired after were of more than 
thirty years standing; papers and vouchers were lost; witnesses 

dead; and the complainant herself had long acquiesced. The lapse 
of twenty years, too, terminates the original jurisdiction of the Judge 
of Probate over all estates. 
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The mode of remedy is not warranted by law. It is in deroga
tion of the right to trial by jury, and is therefore not to be favored. 

Nor is it sought here to charge the respondent as executor or ad
mm1strator. As such he is not liable to this process; the only 
remedy being by action on his official bond. He may call others, 

by the statute, to answer for embezzlement; but is not amenable in 
this mode himself, for the reason that the property is already vested 
in and possessed by him. If he is not executor nor administrator, 

then the complainant cannot require him to answer, she not appear
ing in that charcter, nor in any other connected with the estate, and 
entitling her to complain. .Jlbp. of Canterbury v. Willis, 1 Salle. 

315, 316; 1 Dane's .Jlbr. 560, 562; 5 Dane's .Jlbr. 262, 388; 
Toller's Ex. 96; 6 Pick. 426; Jenison v. Hapgood, 7 Pick. 1 ; 
l Burr. 434; 3 Dane's .fl.br. 505; 4 East 130; 14 Mass. 257. 

He further contended that under the statute, he could be held to 

answer touching none but personal estate. If any thing was sought 
respecting real property, it could be done only by bill in equity. If 
matter of record is inquired after, the record alone can be resorted 
to. But if the respondent refuse to answer, the court can make no 
decree which can be carried into effect. 

The opinion of the Court was read at the following September 
term, as drawn up by 

MELLEN C. J. The original complaint made to the Judge of 
Probate, upon which the decree appealed from was passed, is found

ed on the 24th section of Stat. 1821, ch. 51. The first paragraph 
of it is in these words:-" That each Judge of Probate, within his 

county, be, and hereby is authorized and empowered to call before 

him and to examine upon oath any person suspected by any execu
tor or administrator, heir, creditor, legatee or other person having 
lawful right or claim to the estate of any person deceased, of having 
concealed, embezzled or co1weyed away, any of the money, goods 
or chattels left by the testator or intestate." The residue of the 
Section provides that, 011 his refusal to be examined and answer in
terrogatories, the ,Judbc of Probate is empowered to commit hilt) to 
pri::;on, there to remain until he -;hall con~cnt. to be examined and 
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answer interrogatories, or be duly discharged. The first question is 

as to the construction of the above clause. In the case of the Se
lectmen of Boston v. Boylston, 4 Mass. 318, Sewall J. in deliver

ing the opinion the court observed, that it was at least questionable 

whether an executor or administrator could, under any circum
stances, be liable to an examination pursuant to the provision of the 
statute ; but if he were, that it was clear the authority of the court 
extended, under it, only to an examination for the purpose of dis

covery ; that no other power was given by the statute ; and, that in 

that extent, it was analogous to the power exercised by the court of 
chancery in England upon a bill for discovery. We presume no
thing further than a discovery of facts is anticipated, as the legal re
sult of the present pr~ceeding ; and the coercive power exercised 
for the purpose of obtaining such a discovery by the court of chan

cery, is all which the complainant prays for in the present application. 

The 23d section of the abovementioned act declares, " tha~ the 

several Judges of Probate, be, and hereby are empowered to con

vene before them any person that has been or hereafter may be en
trusted by any executor or administrator with any part of the estate 
of the testator or intestate, who shall refuse, upon a citation issued 
by the Judge of Probate for that purpose, to appear before him and 

render a full account upon oath of any money, goods or chattels, 
and of any bonds, accounts or other papers belonging to the estatf' 
of the testator or intestate, which he shall have taken into his hands 
or custody, and of his proceeding for and in behalf of such executor 
or administrator in his capacity as such ;" and on his refusal to ren
der such account, he may be committed to prison as mentioned in 

the 24th section. Taking both the foregoing provisions into con

sideration, we do not perceive any substantial objection to the exer
cise of the power given in the 24th section in the present case. The 
section says, "any person" suspected, &c. by any executor, ad
ministrator, heir, creditor, legatee, &c. By the 23d section an ex
ecutor or administrator may complain against any person entrusted 

with any property, &c. and, by the 24th section, against any person 
suspected by an executor or administrator of having concealed, em

bezzled or carried away any property, &c, And as the person so 

• 
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suspected has no right to intermeddle with or hold possession of any 

of the personal estate of the deceased, without permission, the execu
tor or administrator is the proper person to complain and institute pro

ceedings against such intermeddler ; but if an executor or administra
tor is suspected by an heir, creditor or legatee of having concealed any 
part of the personal estate of the decased, why should not the stat
ute provision be applicable to such a case ? It is within the lan

guage of the section, and we apprehend also within the spirit and 
meaning of it. For though an executor or administrator has a legal 
right to the possession of the personal estate, it is for the purpose of 
lawfully administering it for the benefit-of all concerned; but not 

for the purpose of concealing it from their knowledge and clandes

tinely appropriating it to his own use, in violation of his duty. Hence 
the propriety of holding him liable to answer on oath as to his pos
session or disposition of property suspected and alleged to have been 
concealed by him. Such an appeal to his conscience often being 
the only proof which can be obtained of such concealment and un
lawful appropriation. We think the present case within the statute 
in this view of it, if Mc Crate is an executor of the will of 0' Dee, 
or an administrator on his estate. 

In Higbee v. Bacon, 7 Pick. 14, the court entertained no doubt 

that an executor or administrator is liable to an examination on oath, 
upon complaint of those interested. And though in that case the 
complaint was not founded on the foregoing statute, but the object 
of it was to compel the administrator to account for a certain obliga

tion on which he was bound to pay a sum of money to the intestate, 

they reversed the decree of the Judge of Probate, and commanded 
him to proceed upon the complaint, and in the examination of the 
subject matter of it, according to law. It appears in 8 Pick. 484, 

that the same parties were again before the court on a second ap
peal. The Chief Justice says, "it should be recollected that an 
administrator is a trustee, accepting the trust voluntarily, and so hav
ing rio right to complain of the liabilities of the trust." The same 
principle is equally applicable to an executor. An honest man, 
whether an executor, administrator or a private individual, has no 

• 
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occasion to avoid or to fear such an examination. He is merely 
called upon to state the truth under oath. 

In the case before us the complainant alleges in her complaint, 
that she is the only child and heir at law of John O'Dee; and she 
has made oath to the truth of the statement. She does not make 
the charge against Mc Crate in any particular capacity, but accord
ing to the provision of the statute, she, as heir, has a right to the 
benefits which the answers to the proposed interrogatories may af

ford her, in obtaining redress for the alleged injuries of which she 
complains. The age of the transactions to which the interrogato
ries have reference, furnishes no ground to McCrate for refusing 
to answer, and in his answer to sta.te such facts as are within his 

'• 
knowledge and recollection. We do not perceive any thing irrele-
vant or improper in most of the proposed interrogatories, nor any 

legal ground for a refusal to answer them. 
Accordingly the decree of the Judge of Probate, appealed from, 

is hereby reversed ; and he is hereby commanded to proceed upon 
the complaint, and in the examination of the said Thomas Mc Crate, 
touching the estate of the deceased O'Dee, as expressed in the first, 
second, third, fourth, fifth, tenth, eleventh and twelfth interrogato-' 
ries aforesaid only ; but may examine the said Mc Crate as to his 

knowledge of the existence of the paper mentioned in the seventh 
interrogatory, and of its present situation, and in whose possession it is 
and as to its contents ; but not as to its execution by said Me Crate. 
All which said Judge of Probate will proceed to do, according to 
law, after proof has been adduced to the satisfaction of said Judge 
that the complainant is the daughter and heir at law of said O'Dee. 
And the cause.is remitted to the Probate Court for the above pur
poses. 

60 

• 
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Th.e proprietors of side-booms in ANDROSCOGGIN_rfrer 1'S, 

HASKELL w al. 

The pro,;ilW in the private net of March 15, 1805, incorporating tho Proprietors of 
the side-booms in .J1ndrosco1fgin river, with the right of toll,and in the additional 
net of Feb. 29, 1812, "that the fees aforesaid shall, at all times hereafter, be 
subject to the revision and alteration of the legislature," is not satisfied by a 
single act of revision of the tolls therein established ; but is a subsisting ltnd 
perpetual reservation of the right to increase or reduce the fees from time to 
time, at the pleasure of the legislature. 

Therefore, where, by a subsequent statute, the fees were increased above the rnte 

first established, hut without any new reservation of the power of revision, 1t 

was held that the legislature still had the power of reduci:1g them at its pleasure. 

The provision in the private act of March 21, 1829, that the same corporation shall 
not be entitled to receive toll till the logs in their booms are surveyed by a sur
veyor appointed by the selectmen of Brunswi,k or Topsham, is constitutional; 
and it is the duty of the corporation, and not of the owner of the logs, to cause 
!uch survey to be made. 

Tms was assumpsit for tolls, for securing the timber logs of the· 

defendants in the plaintiff's booms above the bridge, at the lower 

falls in Brunswick, charged at fifty cents the thousand. 
The corporation was created by the private act of March 15, 1805, 

authorizing certain individuals to lay and maintain side booms in 
11.ndroscoggin river, from the bridge between Brunswick and Tops

ham, down to the narrows, for the purpose of stopping and securing 

masts, logs and other lumber. In the fourth section of this act va
rious tolls were established for the timber so secured, and among 
them for board-logs at the rate of forty cents for a thousand feet of 
boards, concluding thus :-"Provided nevertheless, that the fees afore
said shall, at all times hereafter, be subject to the revision and alter

ation of the legislature." By the additional act of Feb. 29, 1812, 
the proprietors were authorized to extend their booms above the 
bridge, to any place within the limits of Brunswick and Topsham; 

the tolls generally were revised ; and the toll for board-logs was re-
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duced to thirty cents, with a similar reservation of the power of al
teration and revision. Another act was passed Jan. 31, 1820, au

thorizing the proprietors to extend their booms at the carrying place 

to within eight rods of the Topsham shore ; and raising the toll for 

board-logs alone, to fifty cents the thousand ; without any express 
reservation of -any farther right to i-evise or alter the tolls. By 
another act of March 15, 1821, this toll was again reduced to forty 
cents, with an express reservation of the legislative right to revise 

and alter, as before. By the resolve of Feb. 15, 1828, the propri
etors were required, on or before a certain day, to make such piers 

and booms for the security of lumber as should be adjudged suffi
cient for that purpose by certain commissioners therein named, 

upon pain of prosecution to judgment of forfeiture of their charter ; 
and their right to receive tolls was in the mean time suspended. 
This resolve was complied with. And by another statute passed 
Feb. 27, 1829, the selectmen of Brunswick and Topsham were re
quired annually to appoint two or more suitable persons to be sur

veyors of logs at the side booms in those towns; who were to be 
duly sworn, and liable to certain penalties for any fraud or falsehood 
in the exercise of their office ; and the proprietors were prohibited 
from receiving any tolls for logs, unless such logs, after having been 
rafted out, had first been surveyed by such surveyor, and a certifi
cate of the survey delivered to the person receiving the same. The 
tolls for board-logs were by this act again reduced to thirty cents 
the thousand, with an express reservation of the right of future re
vision, as before. 

It appeared, at the trial of this cause before the Chief Justice, 
that prior to the act of 1829, it was the practice of the boom-master 
to survey the logs as they were rafted out, in order to enable him 

to return an account of the quantity to the treasurer, whose duty it 

was to collect the tolls ; and that no charge was made for such sur

vey. If the owner of the logs was dissatisfied, he had the right to 
procure another survey, at his own expense. After the passage of 
the act of 1821, and until that of 1829, the treasurer claimed no 
more than forty cents the thousand ; but after the passage of the 
fatter act, the propriet~ns passed a vote disapproving the conduct of 
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their officers in receiving a less sum than fifty cents, asserting their 
title to this latter toll, and directing the adoption of legal measures 
to collect it ; after which he demanded fifty cents. 

The defendants brought into court, upon the common rule, the 
sum of seventeen dollars, being the amount of their tolls at the rates 

mentioned in the statutes, up to the time of the appointment of sur
veyors under the act of 1829. At the time of taking out their logs, 

the defendants required that they should be surveyed by a surveyor 
appointed by the selectmen of one of the towns, according to the 
act of 1829, which the boom-master declined, denying it to be his 
duty to procure such survey ; but he offered to survey and deliver 
them according to the usag;e which existed before the passage of 
that statute ; which the defendants declined ; and the logs were de
livered without survey into the defendants' hands, saving the rights 

of both parties. 

Upon these facts the cause was reserv~d for the decision of the 
court ; a verdict pro fo1·ma being returned for the plaintiff; which 
was to be amended, or set aside and the plaintiff n~nsuited, as the 
court should determine. 

Fessenden and Sprague, for the plaintiffs, argued that the right 
reserved by the legislature to alter the rates of toll could be exerci
sed but once ; and when thus exercised, the force of the proviso 

was spent. The act of 1820, increasing the toll, to fifty cents, was 
a new and distinct grant to the corporation, absolute in its terms ; 
and which could not constitutionally be resumed, nor abridged. 

The acts of 1821 and 1829 are therefore unconstitutional and void, 

as they are an attempt to take away rights already vested, and against 
the will of th!;) corporation. Fletcher v. Peck, 6 Cranch, 87 ; Dart
mouth College v. Woodward, 4 Wheat. 518; Calder v. Bull, 2 
Dall. 386; Dask v. Van Kleeck, 7 Johns. 477; Society, fc. v. 
Wheeler, 2 Gall. 139; Charles river bridge v. Warren bridge,. 7 
Pick. 344; Propr's Ken. purchase v. Laboree, 2 Greenl. 275. 

But if those statutes are constitutional, yet being merely contracts, 

they are not binding on the corporation till accepted ; and here is 
no evidence of any corporate act of acceptance. Jlndover f Medf. 
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turnp. v. Hay, 7 Mass. 102; Essex turnp. corp. v. Collins, 8 
Mass. 292; Hayden v. Mid. turnp. corp. IO Mass. 397 ; Prop'rs 

Canal bridge v. Gordon, I Pick. 297. 
The act of 1829, they contended, was not to be understood as 

imposing on the corporation the duty of procuring a surveyor. If 
it did so, it was unconstitutional, as superadding a new obligation to 

a subsisting contract . 

.11.llen and Packard, for the defendants. 

The opinion of the Court was read at the ensuing September 
term as drawn up by 

MELLEN C. J. The plaintiffs contend that ever since the act of 

1820 was passed, they have been entitled to boomage for logs at the 

rate of fifty cents per thousand, because, as that act contains no pro

viso, as the other acts do, the legislature had no constitutional power 

to reduce the amount of boori:iage thereby granted to the corpora
tion. The correctness of this position the defendants deny ; and 

whether the legislature bad such right is one of the questions to be 

decided. It is a correct principle that a grant is a contract ; and 
that rights absolutely vested under it, cannot be divested by an act 
of the legislature ; to this point we will merely cite Fletcher v. Peck, 
6 Crunch 87 ; State of New Jersey v. Wilson, 7 Crunch 164; 
King v. Dedham Bank, 15 Ma,s. 454; Foster cy al. v. Essex 

Bank, [6 Mass. 270; Charles river bridge v. Warren bridge, 
7 Pick. 344. But it is urged as a settled principle, and not denied, 
that where by the terms of a charter the legislature reserve to them
selves the right to declare it void or revoke it, if certain events 

should take place, or to modify the terms of it in certain particuiars 
according to their pleasure, they have a constitutional right so to do; 
because the charter is accepted on these conditions : and the prin
ciple here applies, cujus est dare, ejus est disponere. The logs, for 

the boomage of which the present a~tion is brought, were boomed 
and secured in virtue of the act of 1812, extending the charter 
above the falls and bridge. As has been before observed, the same 

proviso is found in both the act:o granting the right of maintaining 
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booms to the corporation; and both acts have been accepted. Here 
then we are led to the inquiry, "what is the legal import of the pro
viso in the act of 1812, and what is its effect? Its language is, "the 
fees aforesaid shall at all times hereafter, be subject to the revision 
and a1teration of the legislature." Does the expression refer merely 

to the fees particularly stated in that act? If so, then they could 

never be subject to the revision and alteration of the legislature but 
once ; and if instead of being increased to fifty cents per thousand, 

they had been reduced to twenty-five cents by the act of 1820, they 
could never have been raised again by virtue of the proviso merely ; 

for on this principle the proviso would have been satisfied-have 

done its office, and spent all its force. Nearly at the same time, the 
proprietors of Saco boom were incorporated. The J.anguage of the 

proviso there is, " the fees or toll shall at all times hereafter," &c. 

Besides, such a construction is expressly repugnant to the language 

of the proviso, which is, " the fees aforesaid shall at all times here
after be subject to the revision and alteration of the legislature." 
This must mean something more than one alteration. We appre
hend the true construction to be more liberal than that for which the 
plaintiffs contend ; and in order to give effect to the plain language 
of the proviso, we must understand it in the same manner as though 
it had been this : "provided nevertheless, that the amount of fees 
for stopping in said river and rafting and properly securing logs and 
other lumber as aforesaid, shall at all times hereafter be subject to 

the revision and alteration of the legislature." Such a construction 
makes the language of the proviso sensible and consistent ; and gives 
effect to every part of it. Such, certainly, must have been the man
ner in which the legislature understood it, when they passed the act 
of .March 15, 1821, as in the act of January 1820, the proviso was 

not inserted. In aid of our construction we may well suppose tl1rrt 
the right of revision and alteration was reserved to the legislature, 
because the experiment, being a new one, and the anticipated prof
its uncertain, such a power might be highly useful, if not necessary, 

to prevent an undue or unreasonable income to the corporation ; 
and the frequent changes and gradual reduction, as to the amount 
of boomagc, furnish m with proof of the wisdom of thobe who in-
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serted this proviso in the first and second acts before mentioned. It 
is true the same pro\·iso is contained in the acts of 1821 and 1829 ; 

it was prolYnbly transcribed from the former acts without any par
ticulal' motive, or else from abundant caution ; but as, in our opin

ion, the insertion of the proviso, in any of the acts subsequent to that 

of 1812, was wholly unnecessary, the omission of it in the act of 

1820, could not operate as a limitation upon the constitutional pow

er of the legislature in 1821, to reduce the boomage in question from 

fifty cents to forty cents per thousand; or of the legislature in 1829, 
to reduce it from forty to thirty cents per thousand. In the case of 
Holbrook v. Holbrook, 1 Pick. 254, the court observe that the gen

eral system of legislation on the subject matter, may be taken into 

view, to aid the construction of any one statute relating to the same 
subject. In the numerous acts, establishing turnpike corporations, 

it will be found on examination that no right is reserved to the legis
lature to revise and alter the established toll at pleasure or until after 

a limited period. It is true they may increase the tolls without any 

such reservation, though not reduce them. So far as we have ex

amined other acts granting tolls to bridge proprietors or canal pro
prietors, we have found no such reservation as that contained in the 
proviso under consideration. The natural inference from this dis

tinguishing fact is that the legislature intended, in the present instance, 

to place the subject of fees or boomage, completely under their own 
control ; so that at all times afterwards, they might have the undis
puted power of regulating the income of the proprietors from this 

source, according to circumstances, by increasing or reducing the 
boomage. We cannot conceive that a proviso so unusual should 

have been introduced, to enable the legislature to make a single al

teration-say, a reduction of two cents per thousand on logs, and 
in the same proportion on other timber and articles, and there be 

compelled to stop for want of authority to proceed any further. 

From a cursory examination of the acts of Massachusetts granting 
charters of the kinds before mentioned, it appears that no proviso of 

the kind in question is introduced until the year 1804, and very few 
are found till our own government was organized ; since which time 
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it seems to have been the practice to introduce it in cases where 

tolls or fees are granted. 

As to the boomagc of all the logs boomed and received after the 

21st of .March, 1829, the defendants contend that the plaintiffs have 

no right to maintain their action, because the same were not legally 

smveyed, according to the provisions of the first and second sec

tions of the act of 1829. The first section declares "that it shall 

not be lawful for the proprietors to ask, demand or receive the toll 

established by this act, of the owners of logs, by said corporation 

rafted out of said booms and secured for the several owners there

of, unless said logs, after they are rafted out of said booms and se

cured, shall be duly surveyed by a surveyor appointed and sworn 

as is hereafter provided ; and a bill of the survey of said logs shall 

be deliver~d to the person receiving the same." The second sec

tion provides for the appointment of such surveyors and their quali

fication ; which appointment is to be made h the selectmen of . 
Brunswick and Topsham. The case finds that the logs referred to 

in this objection were never surveyed in the manner prescribed by 
the statute above mentioned ; and the answer made to this objection 
is that the first section is unconstitutional, as it impairs the rights 
granted to the corporation by subjecting them to burdens and ex

penses, inconsistent with those rights, and, in their operation, de

structive of them. By the terms of their charter, the proprietors 

have the control of the logs, until delivered to the owners ; and a 

right to retain them until the toll or boomage is paid or secured to 

their satisfaction. They, of course, were obliged to have the logs 

surveyed by some person or persons, before the act of 1829 was 

passed, in order to ascertain the amount of toll or boomage which 

they had a right to demand and receive of the owners ; and the re

port states that prior to that act " it was the practice ~f the boom

master to survey the logs as they were rafted out, in order to enable 

him to return an account of the quantity to the treasurer and col

lector, whose duty it was to collect the boomage; ancl no charge 

for such survey was made." It is understood that the nature of the 

snrvey i~ such a~ to he attended with very little trouble; and if there 

formerly was any expense attending it, that expensP was borne by 
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the corporation. Tim act of 1829 has only provided, and doubt

less for good reasons, that some indifferent and disinterested person 

or pe1:sons shauld make this survey; being appointed in the tnannei: 

before mentioned, and acting under the sanction of an oath. It .does 

not appear that su,eh a survey is more troublesome or ooerau~ to th.e 

corporation than any other, though ,probably it is rnor-e .sath,factory, 
. if ,not more correct and important; and, i,n order to ,insu:rl;i ;St;tc;h i\ 

survey, :a certificate, in conformity to the act, is made ;i necessary 

preliminary to a recovery of the toll or boomage. We -do _illQt ;p.ef:

ceive how the provisions of the act ,now under cons.ider,ation • oper:

ate to destroy or impair any ,oJ the ,rights granted to the corpotati~n 

by their .charter. The cases, or sBveral of them, cited by the 00,~

sel for the defendants, presented to the consideration, of ;the cp1m 
questions arising out of acts of the legislature, at least as liable 10 

objection on constitutional grounds as the section of ,thlil act l:lll@f 

examination. · See also 4 Peters 514. It is not retrospective in.its 

provisions ; even if it compels the corporation to incur a small ad

cliti9na:l expense in the survey, it is no more than was required of 

the banks in procuring and using stereotype plates. It declares that 
proof of a survey, according to its provisions, shall be necessary to 

entitle the corporation to recover their fees. The legislature may • 
surely prescribe. what evidence shall be necessary to support actions 

· of a particular kind ; and, if in writing, how it shall be obtained and 
certified. Unle's°s an act of the legislature, or some part of it, is evi

deptly unconstitutional, this court would never feel at liberty to pro-

. nounce it so. The section imposes no new duty, but only requires 
that an existing duty shall be performed by persons of a certain 

character. The resolve of February 15, 1828, declared that un

less this same corporation should, on or before the 15th day of Sep
tember then next, make, erect and finish such piers and booms, at 

and above the carrying place in said river, between Brunswick and 

Topsham, as should be adjudged, upon view by certain persons spe 

cially designated, su'fficiently strong, substantial and extensive to 

stop and secure all masts, logs and other lumber floating down said 

river, it should be the duty of the attorney general to take legal 
measures for caut5ing their charte;· to be vacated ; and that until 

61 
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such piers and booms should be completed, and certified to be so 
by such designated committee, the corporation should have no right 
to receive any toll or fees. Here were duties and conditions im
posed, not embraced in the charter ; but the report states that pur .. 

suant to the resolve the piers and booms were completed and a cer

tificate given accordingly. The corporation considered the subject 
under the control and jurisdiction of the legislature, and conducted 
accordingly. On the whole ,we are satisfied that the objection as to 
the constitutionality of those parts of the act of 1829 which we have 
been examining cannot be sustained. On this principle it appears 
that nothing more was due to the ·plaintiffs when the action was com-• 
menced, than the sum of seventeen dollars, which was brought into 
court on the common rule, and now belongs to the plaintiffs ; and 
according to the t~rms of the report the verdict must be set asidCJ 

and a nonsuit entered. 



NO. I. 

STATE OF MAINE. 
ExEClJ'l'IVE DEPAR'l'MENT, ( 

Porlland, February 13, 1830. S 
1'o the Justices of the Supreme Judicial Court. 

liENTLEMEN, 

Pursuant to the Sd section, 6th article of the constitution, I 

request your opinion on the questions growing out of the following 
statement of facts. 

On the 9th of December 1829, the officiating Governor and the 
Council examined the returns of votes for Senators ; and it appear

ing that sixteen Senators in the districts of Cumberland, Oxford, 
Lincoln, Kennebec, Hancock, Penobscot and Somerset were elect
ed by a majority of the votes in each district, said sixteen Senators 

were duly summoned to appear ; and it appearing, that in the dis
tricts of York and Washington no person had a majority of votes,, 
the officiating Governor and Council declared, and so entered' on 

their 1:ccords, that there were three vacancies in York, and one in· 
Washington. And the said sixteen did appear, were qualified by 
taking their oaths of office agreeably to the constitution, and took 

their seats at the Senate board. On the '14th of January 1830, 

the Senate having been organized by the ch::iice of Joshua Hall, 
Esq. as President, and he having taken the chair, a committee was 
appointed to ascertain who was elected, what number of vacancies 

existed, and who were the constitutional candidates ; which com
mittee on the 26th of January reported, that the sixteen Senators 

abovementioned were duly elected, and also that, in the district of 
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York, Benjamin Pike and .11.biJah Usher, jr. were duly elected; and 

that there was one deficiency ; and that Moses Swett and James 

Goodwin were the constitutional candidates to supply the deficiency; 
and also that in the district of Washington, there was one deficiency, 
and that Obadiah Hill and Charles Peavey ware the constitutional 

candidates to supply the deficiency. 
On the'26th of January, so much of this report, as respects the 

sixteen Senators first above mentioned, was accepted by the Senate; 

so much of the report as related to the election of .flbijah Usher, jr. 

and Benjamin Pike, on motion made to accept the same, was nega

tived; and so much of the report as related to the district of Wash
ington was negatived. No other vote was taken on this report, un
less it be considered that the statement and determination signed by 

the eight Senators, and which is hereinafter. named, is a vote or an 

equivalent to a vote ; or unless the votes hereinafter mentioned, re
cognizing the right of the members from Yark and Washington to 

their seats, and td all the privileges of Senators elected by the peo

ple, a(e predicated on this report. On the first of February the 

House of Representatives sent a message to the Senate " request
ing such Senators as have been elected, to meet the members of the 
House in the hall of the House of Representatives, on the second ' 

of February, at 11 o'clock, A. M. and elect by joint ballot the num
ber of Senators req,uired ;" which message was communicated to 
the Senate on the same day. On the 2d of February, at 10 o'clock, 
A. :r,:I. a communication signed by the eight Senators hereinafter 
mentioned was senll to the House of Representatives expressing 
their consent and determination to meet the members of the House 

in convention, at eleven o'clock of that day, according to the mes

sage of the House of the 1st of February. 
On tlrn 2d of February, at 11 o'clock, A. M. the Senate being 

in session, Mr. Kingsbury, one of the sixteen Senators, moved an 
adjournment, that the members of the Senate might meet the mem

bers of the House of Representatives in convention ; which question 

was decided by yeas and nays, the said eight Senators voting in the 

affirmative, seven Senators voting in the negative; and Joshua Hall, 
Esq. claiming to act as presiding officer, voted in the negative, and 
declared it not to be a vote ; . whereupon one of tlie Senators, who 

voted in the affirmative, read. in hi~ phcc the followm,L'. protest amt 
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determination, Signed and subscribed under the hands of said eight 

Senators and requested that the same should be entered on the.jour

nal of the Senate, which was done. 

"Whereas by the decease of the Hon. Enoch Lincoln, late Gov

ernor of the State of Maine, it became the duty of the President of 
the Senate to exercise the office of Governor until another Governo): 

shall be duly qualified, and by the constitution his duties as Prnsi

dent, while so exercising the office of Governor, shall be suspended : · · 

And whereas the Hon. Joshua Hall was on the fourteenth day of 

January last duly elected President of the Senate, and accepted the 

office, and still continues to hold the same, and no other person hav

ing been duly qualified to 3;ct as Governor, we the undersigned, 

Senators of the State of Maine, hereby protest agairrst the right of 

the said Joshua Hall to preside and act and vote at the Senate 

board, believing such a course to be incompatible with the provis

ions of the constitution : And .. whereas it has been a~certained by 

tlie Senate that sixteen Senators have been elected, and there are 

four vacancies, to wit, three inj the district of York, and that Jolm 
Bodwell, /lbijah Usher, Jr., Nathan D . .flppleton, Jlrloses 8_wett,. 
Benfamin Pike and James Goodwin, are the constitutional candi
dates to fi~l said vacan·cies; and one vacancy in the district of Wash
ington; and that Obacliah Hill and Charles Peavey are the co~sti

tuti0nal candidates to fill said vacancy: And the members of the 

House of Representatives having communicated to the Senators a 

message proposing a meeting of the Senators elected and the mem
bers of the House of Representatives, in the hall of the , . ouse of 

Representatives, at eleven o'clock this forenoon, for the purpose of 

electing by joint ballot the number of Senators required by the con

stitution to fill said vacancies : We hereby concm w;th the members 

of the House, and consent to meet them at the time and place and 

for the purposes aforesaid, and we claim to have this statement and 

determination entered upon the ,Journal of the Senate." Which state

ment _and determination was signed by the eight Senators who vo

ted in the affirmative on the question of acljournment. The Senator 

who read and presented said protest, the11 declared, in presence of 
the Senate, that he considered the Senate as regL~h,;·ly adjourned, 

said Hall having no ri.;lit to vertc on the question of a(.ljournment ; 

aud thereupon tlie :;aid ci;ht Senators left tlw se11ate clrnmber and 
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repaired to the hall of the House of Representatives_ to meet the 
members of the House in convention. At which convention, it was 
resolved, " that the members of the House of Representatives 
present" (there being at this time a quorum present) "and the 
Senators present do now form themselves into a convention for 
the purpose of filling the vacancies at the Senate board." 

The eight Senators above mentioned presented a statement and 

. declaration of the same import and tenor as the one above recited, 

and claimed to have the same entered on the journal of the con

vention, which was done. The report of the comn1ittee appointed 

by the Senate to examine the votes for Senators au'd the votes and 
proceedings of the Senate on tlm same, and also_ the proceedings of 
the officiating Governoi and Council of the 9th of December above 
mentioned, were read to the convention, and entered on the journal 

of the same. Whereupon the following preamble and order was 

moved and passed. 

"Whereas it is provided by the constitution, that, in case the full 
n,umber of Senators to be elected from each district shall not have 

been so elected, the members of the House of Representatives,, and 

such Senators as shall have been elected, slrnll, from the highest 
numbers of the persons voted for on the lists, equal to twice the num

ber of Senators deficient in every district, if there be so many voted 
for, elect by joint ballot the number of Senators required : And 

whereas it appears by the records of the Governor and Council~ 
that on the 9th day ,of December last, the votes for Senators in the 

several Senatorial districts were counted, and that sixteen Senators 

were elected and that tl1ere were three vacancies in the district of 
York: And whereas it appears, by a report made by a committee 

appointed by the Senate to report on tbe election of Senators, and 

the proceedings of that body on the same, as appears by their journal, 

that sixteen Senators have been elected by the people, and that three 
vacancies exist in the district of York : And whereas it appears, by 

the records of the Governor and Council, and the proceedings of 

the Senate above referred toy that the constitutional candidates in 
said district, to supply the deficiencies in the same, are John Bod
well, .!1_bijah Usher, jr. Nathan D . .!1_ppleton, Benjairi,in Pike, 1110-
ses Swett, and· James Goodwin, and that they are the constitutional 

candidates for said cfo,trict to supply the deficieucie5 in the same: 
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'rherefore, resolved, that this convention now proceed to elect by 

joint ballot three Senators from the six candidates above mentioned 
to fill the vacancies in the county of York." 

And thereupon John Bodwell, .Jl.biJah Usher, jr. and Nathan 

D. Appleton were elected to fill the vacancies in the district of York. 

A similar preamble and resolve relating to the district of Washing
ton was moved and passed ; and thereupon Obadiah Hill was 
elected to fill the vacancy in the district of Washington. 

The four gentlemen thus elected were duly qualified as Senators, 
and took the seats at the Senate board which were assigned to them 

by the Senate ; and one of them was afterwards appointed by the 

Senate on two committees. On the 5th of February, when the 
Senators from York took their seats, a vote was passed that they 

should be allowed to vote in the choice of a President pro tem. And 

from that day till the 10th of February inclusive, they were allowed 
without objection to participate in all tlie votes and privileges of the 
Senate, and answered to their names at the call of the Secretary, 

and their yeas and nays were counted and recorded. 

On the 8th day of February, the following preamble and order 
was moved and passed. "Whereas on the first day of February 
instant, a message was communicated by the House of Representa
tives to the Senate, requesting such Senators as had been elected to 
meet the members of the House of Representatives in the hall of 
the House of Representatives, on the 2d instant, at 11 o'clock in 

the forenoon, and elect by joint ballot the number of Senators re
quired : And whereas eight of the Senators elected, in compliance 
with such request, and in conformity with the requirements of the 
constitution, at the time assigned repaired to the hall of the House 

of Representatives, and there met the members of the House of 

Representatives, and in conjunction with them, proceeded to elect 
three Senators to supply the vacancies in the senatorial district of 

York, and one Senator to supply the vacancy in the senatorial dis

trict of Washing ton : Therefore, ordered 1 that said four Senators 

were duly and constitutionally elected to fiil vacancies existing; and 
that the three first above named, having been qualified, are entitled 

to seats at this board, and to all the rights and privileges of Sena

tors elected by the people :" Which passed in the affirmative ; the 
yeas being.eight and the nays seven. At the time this order passed, 
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Messrs. Bodwell, Usher, anrl'.!lppleton, the members from York, 

being in their scats, reguested to be and were excused, and did 
not vote. Mr. Hilt, from Washington, had not at this time taken 
his seat at the board. On the 11th of February, a vote passed the 
Senate, without a previous vote to reconsider any former vote on the 

subject, and without dispensing with the rule of the Senate hereaftm· 

named, that tbe members from ,York and Washington were not legally 
elected, nor entitled to seats at the board ; eight Senators voting in 

favor of it, and six against it; the presiding officer refusing to count 

or allow the names of the members from York and Washington to 

be called. By the rules bf the Smiate, a motion to reconsider any 
vote cai,1 be made only by a member who voted with the majority, 

and on the same succeeding day after such vote was taken. And 
no rule can be dispensed with, except by a vote of two thirds of the 

members. No motion ha~ been made to reconsider any of the votes 
above mentioned touching the election, or right to a seat, or right to 
vote, of any of the Senators from York or Washington. 

Mr. Hall vacated the chair as presiding officer of the Senate on 
the 5th February, and assumed the duties of the Executive until 

the afternoon of the 10th February, when, the Governor being qu~li

fied, he rest1med the chair as presiding officer of the Senate. 
QuEsTIONs. As article 4th, part 2d, section 1st, provides that 

"the Senate" shall consist of not less than twenty, and as the 2d 
section of the same article provides that " the number of Senators 
shall not exceed twenty at the first apportionment," can any number 
less than .twenty compose "the Senate" with power to determine 
who are elected by a majority of votes to be Senators in each dis

trict, or can any number less than twenty compose a Senate? In 
other words, must not any vacancies in the elections of the people, 

while the Senate is composed of the least number that constit1Jtes 

a Senate, be filled by a convention of the members of the House of 

Representatives and such Senators as shall be elected, to constitu1e 
a Senate?' 

2. Has the President of the Senate, when the office of Governor 

is vacant, and when he ought to be acting as. Governor, a right to 
preside and vote at the Senate board ? 

3. If the President of the Senate, has not such a right, are the 

acts of the majority of the other members of the Senate to be con-
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sidered as valid acts of the Senate, although not declared a vote by 
such President ? 

4. Can a member of the Senate, who has been declared to be 
duly elected by a vote of the Senate, be deprived of his seat in any 
other way than by a vote of expulsion, two thirds concurring? 

5. On the foregoing statement of facts, are Messrs. Appleton, 
Bodwell, Usher and Hill, constitutionally entitled to retain their seats? 

JONATHAN G. HUNTON. 

Cambridge, February 15, 1830. 
To THE GovERNOR oF MAINE, 

Your communication bearing date the 13th instant, addressed 
to the Justices of the Supreme Judicial Court, was received this 
forenoon, I have examined the several facts it contains with such 

lights as my present situation affords, and avail myself of the ear
lie~t opportunity of answering the several questions you have pro
posed, growing out of those facts ; in doing which, some allusion to 
a part of them seemed necessary, as explanatory of the grounds of 
my opinion. 

As to the first question, my opinion is that a less number than 
twenty Senators can form " the Senate." Because the constitution 
declares that a majority of that number shall constitute a quorum 
for doing business ; that is, such business as the Senate constitution
ally do. In this sense, I apprehend, the term is used in the consti
tution ; and in this sense, the words " the Senate" are certainly 
employed in the first line of the second paragraph in your commu
nication. 

As to the second question, my opinion is that while the President 

of the Senate, in virtue of his office, as such, is clothed with the 
power of exercising the office of Governor, he has no right to pre
side over the Senate, or vote as a member of that body. 

As to the third question, I would respectfully observe, that it is 
one which seems to me to be more proper for the Senate than for 
the Judiciary to decide. It may, and probably does, in some mea-

62 
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sure depend on the rules and regulations of the Senate, as a delibe

rative body, with which the court are not acquainted. But, in fur

ther reply to this question, as the facts out of which it grows are pre

sented also for consideration, I deem it proper to remark, that it 

appears from them that the question on which the President of the 

Senate voted on the second of February, was merely a question of 
adjournment; a question which had not, and could not have any 
effect or influence as it respects the constitutionality or unconstitu

tionality of the convention on that day for the purpose of supplying 
the vacancies in the Senate. 

As to the fourth question, my opinion is that a member of the Sen
ate, who has been duly elected and declared so to have been by the 
proper tribunal, cannot be deprived of his seat in any other way than 
by a vote of expulsion, two thirds concurring. But the court have 
already decided, that the convention, by the major vote of which 
the four persons, whose claims are in question, were chosen as Sen

ators, was not constitutionally formed ; or in other words, in reply 

to the questions pioposed to them, they have decided that a conven
tion of the Senate and House of Representatives could not be con

stitutionally formed for the purpose of supplying deficiencies in the 

Senate, without a concurrence of the two branches ; and that a con
vention, formed without such concurrence, and before certain pre
paratory proceedings were had by the Sciiate, could uot constitu
tionally proceed to fill vacancies. I do not perceive by the state
ment of facts before mentioned that any vote of concurrence was 
passed by the Senate as to forming the convention ; or that, before 
it was formed in the manner stated, any vote had been taken, ascer
taining the deficiencies that existed ; but only that the Senate refused 
to accept a report of a committee as to the choice of two Senators 
in the county of York. 

The constitution has provided only two modes in which Senators 
can be elected ; one by the qualified votes of the districts for which 

they are respectively chosen; the other by a constitutional conven
tion of the two br~nches. It is true, the Senate are authorized and 
directed to examine the returns to ascertain who are elected; and 

in so doing they may in many cases settle the question, and arrive 
at conclusions different from those drawn by the Governor and Coun

cil, from an inspection of the returns of votes. But still, in this pro-
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cess they do not elect Senators, but only ascertain and decide whom 
the qualified voters have elected. But they cannot by their votes 
and proceedings give validity to an election of Senators by a con
vention unconstitutionally formed, and clothe them with the qualifi

cations, rights and powers of Senators constitutionally chosen. To 
remove doubts, as far as in my power, I have, perhaps, given a 
broader answer than was necessary. But I hope it may not prove 

unprofitable. From the facts now before me, I perceive no suffi
cient reason for giving an opinion respecting the unconstitutionality 

of the convention, different from that which the court have recently 
given. The result is plain that the four persons were unduly elect
ed by the convention, and by that election acquired none of the 
rights of Senators. 

As to the fifth question, it seems clear to my mind, that accord
ing to the view I have taken of the subject, the Senate is the only 
tribunal constitutionally authorized to decide it. The returns of 

votes are before them, subject to their examination ; and their de
cision upon them and their consequent proceedings will, of course, 
be in accordance with the constitution, as understood and construed 
by the court in their opinion delivered in answer to your questions, 

in connexion with their former opinion respecting the constitutional
ity of the convention and its proceedings. 

All which is respectfully submitted. 
PRENTISS MELLEN, 

Chief Justice S. J. C. 

The undersigned concur in the foregoing opinion. 
NATHAN WESTON, Ju. 
ALBION K. PARRIS. 
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NO. II. 

To the Hon. the House of Representati'l!es of tlie State of Maine. 

The undersigned, Justices of the Supreme Judicial Court, have 
been furnished with copies of your order of the 26th of January 
last, requesting the opinions of the Justices of said court, on the fol

lowing questions : 

Question I. Is a citizen of the United States, under the first sec
tion of the second article of the constitution, who has had an estab

lished residence in this State for the term of three months next pre
ceding any election, an elector for Governor, Senators and Repre

sentatives in the town or plantation where he has an established resi
dence at the time of such election, but where he has had such es
tablished residence for a less period than three months ? 

Question 2. Do printed ballots come within the meaning of that 
part of the same section which requires that election.s shall be by 
written ballots ? 

In answering the questions proposed, especially the first, it will be 
necessary to examine with care the whole of the above mentioned 

section ; they have therefore deemed it advisable to insert it here at 

large. It is in these words : 
"Every male citizen of the United States, of the age of twenty 

one years and upwards, excepting paupers, persons under guardian

ship, and Indians not taxed, having his residence established in this 
State, for the term of three months next preceding any election, shall 
be an elector for Governor, Senators and Representatives, in the 

town or plantation where his residence is so established ; and the 
elections shall be by written ballots. But persons in the military, 
naval or marine service of the United States, or this State, shall not 
be considered as having obtained such established residence, by be-• 
ing stationed in any garrison, barrack or military place, in any town 
or plantation ; nor shall the residence of a student at any seminary 
of learning entitle him to the right of suffrage in the town or planta
tion where such seminary is established." 

The framers of the constitution must be presumed to have se

lected, employed and arranged the language of its several provisions 
with care and attention as to its import, its extent and its limitations ; 
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using no more words than were necessary, and intending that all 

should be considered as inserted for some good purpose, and to be 
regarded in the construction of those provisions. 

In respect to the first question submitted, it may be observed that 
a person, in order to be entitled to vote for Governor, Senators and 
Representatives must possess three qualification, namely : 

1. He must be a citizen of the United States. 
2. He must have had a residence established in this State for 

three months next preceding any election of Governor, Senators and 
Representatives ; and 

3. His residence must be in the town or plantation where he ex
ercises the right of an elector ; but whether it must have been for 
the full term of three months next preceding such election is the 
question. 

The section under examination, after stating the prerequisites of 
citizenship and established residence in this State for three months, 

as before mentioned, declares that a person, possessing these quali
fications "shall be an elector for Governor, Senators and Repre
sentatives in the town or plantation where his residence is so estab
lished." What then is the meaning of the word " so," as used in 
the quoted sentence ? It is not to be rejected at the pleasure of any 
one, for it is a word of meaning-a qualifying term ; equivalent to 
the expression " as aforesaid ;" and the extent and nature of its 
qualifying character are to be ascertained by reference to tl1e ante
cedent, to which, and to which only, it can be applicable; that is, 
to the residence in this State for the term of three months next pre
ceding the election. The undersigned apprehend that the same 
construction should be given to the sentence as it stands in the sec

tion, as would at once be given, if the expression had been " in the 
town or plantation where his residence had been established for three 
months next preceding the election;" and that such is the only 
fair and sensible construction. The undersigned are confirmed in 
this opinion by the phraseology of the next paragraph in the section, 

which is in these words : "But persons in the military, naval and 

marine service of the United States or this State, shall not be con
sidered as having obtained such established residence by being sta
tioned in any garrison, bari·ack or military place in any town or 

plantation." What residence? None is described in the preceding, 
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paragraph, but a residence of three months next preceding the elec
tion. It is not perceived how it can, by legitimate construction, re

fer to, or intend, any other, or for any less term of time. In addi

tion to the reasons already assigned, the undersigned cannot but feel 

impressed with the idea that it is more consistent with the purity of 

elections, and more promotive of that purity, than any othe_r con

struction ; and for that reason also, it may be considered as proper 

to infer that such was the construction contemplated by those who 

framed the constitution. In forming and correcting the list of voters 
in any particular town, it is easy for the proper officers to ascertain 
whether a certain person has had an established residence therein 

for three months or more next preceding any election of State offi

cers. The means of information are within their reach and at their 

command. But suppose a person should come into one of the fron
tier towns of the State, and have an established residence therein for 
one month, and should then immediaicly remove to another town in 
the interior and have a similar residence there for another month, 

and should then remove to a third town in another part of the State 
and have a similar residence there for one or two months ; what 

means of information could the proper officers of the last town have, 

on which to decide, even to their own satisfaction, as to the quali
fication, by residence, of such person, to exercise the right of an 

elector in such town ? A construction that would give such person 
a right to vote there, would, in the opinion of the undersigned, open 

a door for innumerable frauds in practice. They are unwilling to 
believe that such a course of proceeding WllS ever intended to be 

sanctioned by the article of the constitution we have been consider

ing. It is provided in article 4th, of first part, section 4th, that no 

person shall be a member of the House of Representatives, unless, 

among other qualifications, he shall have been resident in the town 

or district which he represents, for three months next preceding the 

time of his election. Was not this provision intended to give elec
tors an opportunity of knowing the character and qualifications of a 

candidate before electing him t'o so responsible an office? And, in 
its spirit, is it not in harmony with the construction above given a::, 

to one of the qualifications uf an elector? With this remark the 

undersigned do::;e their rtJasoning in relation to the first question 

proposed. 
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As to the second question proposed, it may be observed that those 
who framed the constitution undoubtedly intended to guard against 

many inconveniences in the before named elections, by excluding 

all those other modes by which questions are often decided in popu

lar assemblies. This was the general object. The word " ballot" 
may be considered as opposed to a vote by word or by signs ; as, 
for instance, a vote by yeas and nays, or the common mode of vot

ing by holding up the hand, or by rising and standing till counted. 
It may well be supposed that the mode prescribed was preferred on 
account of its vast superiority in point of convenience and certainty, 

to any other mode ; and also because it secures a greater degree of in
dependence than any other in the exercise of the elective franchise, 
by enabling every elector to express and give operation to his opin

ion, without subjecting that opinion to the control, influence, or 

knowledge of any other person. In this view of the subject, which 
is presumed to be a correct one, the desired and contemplated ob
jects are all attained with equal care and with much more conven
ience and facility by printed ballots, than by those written in the usual 

manner with a pen. Such, then, having been, as it is believed, the 
general design of the provision, the only question is whether printed 

ballots come within the meaning of it. 
In common parlance nothing is more frequent than for people to 

speak of the writings of certain distinguished authors ; meaning their 
printed works in volumes. "To write," says Doctor Johnson, "is 
to express by means of letters ; to engrave-to impress." Hence 
it follows that the participle "written" may, and often does mean 

not only what is expressed by letters, but what is engraved or im
pressed ; the latter word meaning printed. A printed sheet is call

ed an impression. Law books define a deed, to be " a writing 
sealed and delivered by the parties." Judge Blackstone, says, "a 
deed must be written, or, I presume, printed upon paper or parch
ment." Now it is a familiar fact that a great majority of deeds of 
conveyance are partly printed and partly written ; but if those parts 
of a deed which are usually impressed or printed were to be erased 
or considered as wholly inoperative, the deed itself would be a dead 
letter. It would only present to the eye the names of certain per
sons, and a description of certain real property. But a case more 

in point still may be mentioned. The statute of frauds declares cer-
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tain contracts to be void, unless proved " by some memorandum 
thereof in writing}md signed by the party to be charged therewith." 
Still, if every word of the memorandum should be printed, yet if 
signed by the party to be charged, such contract would be com
pletely protected from the operation of the statute. The law looks 
to the substance more than the mere form, and gives a sound and 
sensible construction, to carry into effect the intent of the legislature. 
Without assigning any further reasons for their opinion, the under
signed conclude by saying that to the first question proposed, they 
answer in the negative ; and to the second question proposed, they 
answer in the affirmative. 

All which is respectfully submitted. 
PRENTISS MELLEN, 
NATHAN WESTON, JR. 
ALBION K. PARRIS. 
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NH. HI. 

To the Governor and Council of the Statt!'of Maine. 

We, the undersigned Justices of the Supreme Judicial Comt, on 

the second day of April last, received an order of the House of Rep

resentatives, dated J\farch 28, 1831, requesting the opinion of the 

court upon the following questions ; and requesting also, they then 
being about to adjourn, that we would transmit our answer to the 

proposed questions, as above addressed, for the purpose of pub

lication. 

Question I. Can persons who are under the care and direction 

of the overseers of the poor of any town, and who have been dis

posed of for the term of one year or less, for and in consideration 

of the labor of such persons, constitutionally vote for State officers 

<luring that term ? 
Question 2. Can persons who are not under the care and direc

tion of the overseers of any town, who have received partial sup
plies from the town where they reside, constitutionally vote for State 
officers ; or can any person who has received supplies as a pauper 

in any town in this State, be an elector for State officers, until he 

shall have paid said town, or been discharged from !he expenses 

incurred in his support; and, if so, what length of time after receiv
ing said supplies is necessary to restore him to the privileges of an 

elector ? 
Question 3. Can a person who supports his family in one town, 

and resides, to transact business, in another town during the three 
months next preceding the annual election, constitutionally vote for 
State officers ip the town where his family resides ; and if he can
not so vote, can he vote for said officers in the town where he has 

so resided? 
Question 4. Can ballots having the names of persons on them, 

who do not possess the constitutional qualifications of a representa

tive, be ~muted as votes under the 5th section of 4th article, part 
1st of the constitution, so as to prevent a majority of the votes gi'ven 

for eligible persons constituting a choice ? 
Question 5. Is a ballot containing a less number of names for 

Senators than is assigned to any senatorial district, a legal and co11-

::;titnt ion al ballot ? 
I." ),) 
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Having carefully examined and considered the several que.stion5 

above proposed, the following reply is respectfully submitted. 
By the first section of the second article of the first part of the 

constitution, it is declared that "every male citizen of the Un'ited 

States, of the age of twenty one years and upwards, excepting pau

pers, persons under guardianship, and Indians not taxed, having his 
residence established in this State for the term of three months next 

before any election, shall be an elector for Governor, Senators and 

Representatives in tho town or plantation where bis residence is so 

estabfohed." The first inquii'y then is "who are paupers within 
the true intent and meaning of the above mentioned clause in the 

constitution?" Property is not one of the necessary qualifications 

of an elector of the officers described in that clause. Paupers, then~ 

are not excepted merely on account of their poverty. There must 
have been some other reason for their exclusion from the class of 

qualified voters. Persons under guardianship may often possess 

property, and at the same time be more than twenty one years of 

age, and yet they are excepted as well as paupers ; and so are In
dians unless taxed. We apprehend that persons under guardian
ship are excepted, because their civil capacities are suspended on 

account of an actual or presumed want of understanding, discretion 
or power of self-government ; and that paupers are excepted be
cause they are depen<lant upon and under the care and protection 
of others, and necessarily feel that they cannot exercise their judg

ment or express their opinions with any independence. 

As our constitution was formed while the laws of Massachusetts 
were in force in Maine, we must, and it is natural that we should 

presume that the framers of it used the word "paupers" in the 

:same sense in which it was, and for a long time had been employed 

in those laws, and commonly understood ; most of which laws, so far 

as they respect the support and employment of the poor, were re

enacted verbatim, in this State, in the year 1821. We have care
fully examined our statute on this subject, and it appears that the 

words "poor and indigent persons" standing in need of support in 

towns where they have their legal settlement, and those found in 
towns where they do not belong, but "standing in need of imme

diate comfort, and relief," are both considered to be and are called 
" paupers." In numerous place!, in many of the sections of the 
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act, such persons am indiscriminately described by both names. 
There is not an instance in which those terms are not used as sy
nonymous. vV e know of no course more safe and correct than to 

adopt the established import of the word, and give that as the true 

one, in our construction of the clause in the constitution which we 

are exam111111g. 

Having thus ascertained the meaning of the word " pauper" and 

who those are whom it embraces, we proceed to consider some of 

its incidents and limitations. 

A person is to be considered as a pauper while he receives sup

plies, as such, from the town where he is resident or found, whether 

for a year, or a portion of a year; whether in an alms house, or at 

his own dwelling ; and whether furnished directly by the overseefli: 

of the poor, or indirectly by the person to whom he has been dispo

sed of and consigned by such overseers for support, in considera

tion of his services for a year, or any less period. We are of this 
opinion, because in each of the situations above described, the pau

per is dependant upon the town, and under the care and protection, 

if not the personal contrnl, of the overseers. The very f.act of his 

being under the care of a third person by the disposal of the over

seers, is proof of his being a statute pauper; for unless such be the 
fact, the overseers would have had no authority to make such dis
pos1t10n. Nor do we consider that it is material whether the pau

per makes compensation by his labor to the person to whom he has 

been consigned, or to the overseers of the poor when they directly 

support him ; for surely paupers do not change their character, eve11 

if by their labor they defray all the expenses of the alms house 

where they are supported. 

Again, a man is to be considered a pauper so long as he receives 

supplies, as such, from the town whete he resides, but no longer. 

Some limit must be fixed, for some must have been intended : and 

as residence in a particular town for three months next preceding an 

election, authorizes a citizen of the United States to be an elector of 

State officers in that town, we are of opinion that such a person can

not constitutionally be considered as an excepted pauper, unless 

within that term, he shall have been directly or indirectly furnished 

with supplies, as such, from or under the sanction of the overseers 

1f th1. poor of such town. If such have not been the fact, then ht> 
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cannot be disqualified as a voter for such State offiers ; because, 

not falling within the intent and spirit of the exception. We are 

not aware of any other construction of it, as to limitation of time, 

which so well harmonizes with the general principle on which the 

framers of the constitution have proceeded in the section under 

consideration. By this section it appears that none of the qualifi

cations of an elector are required to have existed prior to the com
mencement of the term of three months next before any election ; 
and that all of them are declared to be indispensable during that 

term. Such a term seems to be proof of something like definite 

intention as to residence. It would seem equally clear that a per

son who had before been a pauper, should also have been during 
three months preceding an election, in possession of and continuing 

to enjoy the rights of an elector; for unless some such limit be es

tablished, every pauper might be discharged from the alms house, 

or otherwise deprived by the overseers of all supplies, the day before 

such election ; and thus, by losing the means of subsistence, acquire 

the right of suffrage. 
We are ~!so of opinion that if such a person shall have received 

such supplies prior to the commencement of such term of three 
months, but none after such commencement, he will be a qualified 

voter, although he shall not have reimbursed to the town the amount 
of the supplies furnished for his support or immediate relief. Un
less this be a correct principle, a man in debt, and a man living on 
those supplies which are furnished by the hand of charity, would 
both be placed on the same level ; which inference can never be 
admitted as correct. 

The foregoing observations and reasoning are applicable to the 

subject of the first and second questions proposed, and, in substance, 

fully express our opinions upon them ; but for the purpose of being 
formally explicit, we reply as follows : To the first question pro

posed, our answer is that the persons t.herein described, if otherwise 

qualified, are to be considered as entitled to vote for State officers, 

unless they shall have been paupers within three months next pre

ceding the day of election. To the second question proposed, we 

l;ive the same affirmative answer ; subject to the 1oame limitations a:i; 
ilefore expressed. 
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To the third question propo~ed, we answer that a person, being a 

citizen of the United States, who supplies his family in one tod 
and resides, to transact business, fo another town, during the three 
months next preceeding the annual election, can vote for State offi
cers in the town where his family resides, and in no other town. 

Under the circumstances stated, his domicil must be deemed to be 
where his family resides; his residence in the other town is only 
temporary, and while there-he cannot be considered at his home. 

To the fourth question proposed, without a particular statement 
of reasons, we merely answer in the negative ; and 

To the fifth question proposed, we also merely reply in the affirm-

ative. 

June, 1831. 

PRENTISS MELLEN, 
NATHAN WESTON, JR. 
ALBION K. PARRIS. 
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NO. JV. 

STATE OF MAINE. 
IN Cour,;c1L, JuNE 30, 1831. 

Ordered, that the Justices of the Supreme Judicial Court, be 

requested to give their opinion upon the following questions :-
1st. Have the Governor and Council a right to charge the man

agers of the several lotteries granted by this State, with the scheme 

price of the tickets, as advertised by the managers from time to time 
in the public papers; and have the Govemor and Council a right 

to settle with the managers for a sum less than said price, or to de

duct more than six per cent from that price, when said tickets are 
sold by them to any person or persons for the purpose of being re
sold? 

2d. Are bad debts made by trusting out tickets to venders, to be 
considered as money raised, so far as to authorize the Governor and 

Council to allow on said debts the twenty five per cent to the man
agers for their services and expenses, as permitted by the laws grant
ing said lotteries ? 

3d. Is the twenty five per cent referred to in the second question, 
to be considered a part of, or in addition to the amount authorized 
to be raised by the lotteries ? 

1'o the Executive Council of Maine. 

We, the undersigned, Justices of the Supreme ,Judicial Court, 
have received a copy of your order of the 30th of June last, re
questing our opinion on certain questions of law, respecting the con
struction of certain parts of the acts granting the several lotteries in 
this State, the objects of which have not yet been completed. 

The provisions of those acts to which the proposed questions 

have reference, and on which our opinion is founded, are essentially 

the same, and we shall quote them, for the sake of a clear exami

nation of them. 
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1. " The said managers, before they enter on the duties of their 

office, shall be sworn to the faithful performance of said duties." 

2. "Th.at said managers shall from time to time publish in one 

or more of the public newspapers printed in this State, the scheme 

of each class in said lottery, the time and place of drawing and list 

of prizes ; and shall keep a book, in which they shall charge them

selves with the amount received for each ticket, numbering the 

same." 

"And it shall be lawful for said managers to deduct from the 

amount of each ticket sold, six per cent ; when sold by said mana

gers for the purpose of being sold again." 

"And the managers of said lottery, within sixty days after each 

class in said lottery is drawn, shall pay into the Treasury of the 

State, the whole proceeds of said class, after deducting the amount 

allowed them by the Governor and Council for the'ir services and 

expenses, not exceeding twenty five per cent on the sum raised by 

said lottery." 

In making the provisions above quoted, it is evident that the le

gislature foresaw that various incidental expenses must necessarily 

be incurred in the execution of the duties devolved upon the man

agers before the sum authorized by the acts respectively to be rais
ed, could be raised or realized; and that it was never intended or 
expected that all the tickets in any class should be sold by the man

agers in person; hence the deduction of six per cent which they 

were allowed tu make from the price of each ticket sold by them 
for the purpose of re-sale. Without the aid of this subordinate ar

rangement, by means of which tickets are placed within convenient 

distance from persons in all parts of the State who are desirous of 

purchasing them, the sale of the tickets in a single class would be 

attended with great difficulty and delay. It is not to be presumed 

that the managers, after publishing a scheme from time to time, con

taining the price of each ticket, would sell the tickets for more or 

less than the scheme price. They can have no motive for so do

ing. Besides, they are bound to render an account of the amount 

received for each ticket, under the sanction of the oath administered 

to them before entering on the duties of their appointment. The 

acts granting the lotteries repose the whole superintendence of them 

in the managers; llml, thereforn, the sum at whirh venders mny seH 
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them, after having purchased them of the managers, seems not to 

be a subject for the consideration of the Governor and Council, if 

the scheme price of the tickets is accounted for according to the 

directions above quoted, with a deduction of six per cent from the 
price of those sold for the purpose of being sold again. 

With respect, therefore, to the first question proposed we answer 
that our opinion is, that the Governor and Council have a right to 
charge the managers of the several lotteries granted by this State 

with the scheme price of the tickets as advertised by the managers 
from time to time in the public papers; but that the Governor and 

Council have not a right to settle with the managers for a sum less 

than said price or to deduct more than six per cent from that price, 

when tickets are sold by them to any person or persons, for the pur

pose of being resold. 
With respect to the second question proposed, our opinion is that 

bad debts, made by trusting out tickets to venders, are not to be con

sidered as money raised, so far as to authorize the Governor and 

Council to allow on said debts the twenty five per cent to the man
agers for their services and expenses as permitted by the laws grant
ing said lotteries; and our opinion is founded on the following rea
sons. The doubts implied by the question, originated probably in 
the use of the word "raised" as it stands in the several acts. The 
word is used three times in each of the acts, and the word "raise" 
is used once in each act. Thus, "a lottery is hereby granted, &c. 
to raise the sum of," &c. As here used, the word means 

"to create m produce a fund;" and the word "raised" as used, 

means " actually produced and realized in cash" ready to be paid 

into the treasury of the State ; and not a sum of money ineffectu
ally attempted to be raised. Besides, if the legal per centage could 

be allowed on bad debts, or on sums attempted· to be raised, but 
never realized, the consequence would be that the same per centage 

would be claimable by the managers on the amount of the bad debts, 

when actually raised and realized by a second process in a subse
quent class. Whereas, the Governor and Council are limited, as to 

the amount of compensation to the managers, to twenty five per cent 

on the sum raised by the lottery. 
As to the third question proposed, we are of opinion that the 

twenty five per cent referre<l to in the secon<l question i~ to bP con-
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sidered in addition to the amount authorized to be raised by the lot

teries. The design of the legislature, in granting the several lotte
ries, was in each case to raise a certain sum for a specified purppse ; 
and such sum, of course, was not to be reduced by those expenses 

necessarily incidental to the attainment of the contemplated object. 
If twenty five per cent were to be deducted from the amount raised 
by the lottery, it would produce a complete loss of that proportion, 
so far as it respects the purposes intended by the lotteries, and those 
interested in the anticipated operation and result of them, in a pe
cuniary point of view. All which is respectfully submitted. 

Portland, Sept. 1831. 

64 

PRENTISS MELLEN. 
NATHAN WESTON, JR, 
ALBION K. PARRIS. 
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OF THE 

'.PRINCIPAL MA'l'TERS CONTAINED IN THIS VOLUME. 

ABATEMENT. 
1. The death of one of several joint 

plaintiffs, in an action of trespass quarc 
dausum fregit, does not abate the suit. 
Haven v. Brown. 421 

ACTION. 
I. Where money has been paid under 

such duress or necessity as may give it 
the character of a payment by compul
sion,-such as money paid to liberate a 
raft of lumber detained in order to exact 
an illegal toll,-1t may be recovered 
back. Chase v. Dwinal, 134 

2. A surety ha3 no right of action 
against the principal debtor, till he has 
paid or assumed the debt. Clark v. Fox
croft. 348 

3. An action against the moderator of 
a parish meeting, for refusing the plnin
tiff's vote, is maintainable without proof 
of malice or intent to oppress. Osgood 
v. Bradley. 411 

Sec ATTORNEY I. 
CONTRACT 5, 19, 
EVIDENCE 24. 
MASTER AND SERVANT 2. 

ACTIONS REAL. 
1. An ofter to purchase of the tru9 

owner, made by the tenant in possession 
t>f land not his own, does not prejudice 
his right to the benefit of the act for the 
settlement of certain equitable claims 
arising in real actions; if such offer has 
not ripened into a contract between 
them. Blanchard v. Chapman. 122 

2. It belongs to the court, and not to 
the jury, to decide whether, upon any 
given state of facts, the tenant in a real 
action has a right to the nppraisod value 
ot his improvements. ·ii,. 

3. In a writ of entry for wild land, it 
was held that pr'oof that the tenant had 
been once on the land three or four years 
before, claiming it as his own, looking 
for the lines, and offering to sell it to a 
stranger ; and that at another time he 
had spoken of the land as his own ; did 
not amount to such evidence of posses
sion and ouster as is required by Stat, 
1826, cl,,. 344. Thompson v. Knight. 

439 

AGENT. 
See EvIDENCE 22. 

AMENDMENT. 
1. The amendment ot an officer's re

turn of a.n extent after it has been re
corded will not, it seems, relate back to 
the time of its registry ; but will take 
effect only from the time of the amend
ment. Means v. Osgood. 146 

See ExTENT 2. 

ANDROSCOGGIN RIVER. 
1. The· proviso in the private act of 

March 15, 1805, incorporating the Pro
prietors of the side-booms in Androscog
gin river, with tho right of toll, and in 
the additional act of Feb. 29, 1812, " that 
the fees aforesaid shall, at all times here
after, be subject to the revision and al
teration of the legislature," is not satis
fied by a single act of revision of, the 
tolls therein established; but is- a· sub
sisting and perpetual reservation of the 
right to increase or reduce the fees from 
time to time, at the pleasure of the le
gislature. Side booms v. Hasl,ell. 474 

2. Therefore, where, by a subsequent 
statute, the fees were increased above 
the rate first established, but without any 
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new reservation of the power of revis
ion, it was held that the legislature still 
had the power of reducing them at its 
~euure. ~-

3. The provision in the private act of 
Marci, 21, 1829, that the same corpora
tion shall not be entitled to receive tol I 
till the logs in their booms are surveyed 
by a surveyor appointed by the select
men of Brunswick or Topsham, is con
stitutional; and it is the duty cf the cor
poration, and not of the owner of the 
logs, to cause such survey to be made. 

ib. 

APPRENTICE. 
See MASTER A ND SERVANT, I, 2. 

ASSIGNMEN'r. 
I. It is not against the policy or rules 

of the law, that an insolvent debtor 
sho,Jld assign all his property to secure 
a part of his creditors. Brinley v. Spiing. 

241 
2. Nor that the assigument should be 

bv way of mortgage, with a stipulation 
that the mortgagor shall retain posses
sion of the prope, ty, changing that which 
is person al by manufacturing and sell
ing ; and that such possession ehall 
continue for a length of time beyond the 
day when the money becomes due;
provided such possession is not incon
sistent with the security of the mort
gagee; and there be not mingled in 1he 
contract any intention to dela.y or de
fraud other creditors, or to withhold the 
property from them beyond what may 
be neces~ary for the mortgagee's pro
tection. ib. 

3. The length of time for which such 
possession is to continue, may be so 
great as to afford evidence, z,er se, of 
fraudulent intent. ib. 

l 
ASSUMPSIT. 

See AcTION l. 
EXECUTION 4, 
MORTGAGE 5, 7, !), 

ATTACHMENT. 
I. The lien created by attachment of 

the articles enumerated in Stat, 1821, 
ch. 60, sec. 34, is not dissolved by taking 
the security there mentioned; and there
fore a subsequent sale of such articles 
by the debtor, even withottt notice, gives 
the vendee no rights against the attach
ing creditor. Woodman v. Trafton. 178 

2. Though an attorney of record may 
have had knowledge of a prior convey
ance of land attached in the suit in which 
he is retained, this does not affect the 
attachment, if his client had no such 
knowledge. Lawrenr,e v. Tucl,er. 1!)5 

3. If land be conveyed to /1 whose 
deed is not m;orded ; and he gives bond 
to B to convey the same land to him up
on certain conditions; and in the mean
time B enters into and occupies the land, 
with the consent of /1; sueh occupancy 
is implied notice of title, and will pro
tect the land against an attachment by 
the creditor of /l's grantor. Kent v. 
Plummer. 464 

See LIEN 1, 2, 3. 

ATTORNEY. 
1. An attorney at law is liable to an 

action for money collected by him, in 
the same manner as any other agent, 
and without a special demand ; and tho 
statute of limitations begins to run from 
the time he receives the money. Co.ffin 
v. Coffin. 298 

BASTARDY. 
See TowN OFFICERS 2. 

BILLS OF EXCHANGE AND PROM
ISSORY NOTES. 
1. The payee of a negotiable promis

sory note, having indorrnd it in blank 
and delivered it in pledge to auother, as 
collateral security for his own clebt, has 
still the right to negotiate it to a third 
person; who may maintain an action 
upon it in his own name as indorsee, 
the lien of the pledgee being discharged 
before judgment. Pisherv. Bradford 28 

2. Though ther~ be no funds in the 
hands of the drawee of a bill of ex
change; yet if the bill be drawn under 
such circumstances as might induce 
the drawer to entertain a reasonable ex
pectation that the bill would be accepted 
and paid, he is entitled to notice. Camp
bell v. Pettengill. l:!o 

3. If the holder of a bill of exchange, 
who is entitled to an absolute accept
ance, takes a special and conditional one, 
he cannot resort to tho drawer but upon 
failure of the drawee to pay according to 
the te1ms of such limited and condition
al acceptance. ib. 

BOND. 
1. An official bond, being given for 

official good conduct, is not discharged 
by a faithful accounting for monies to 
the amount of the penalty ; but stands 
good as a security for losses and defal
cations to that amount. Potter v. Tit
comb. 302 

BOOMS. 
1. The acts establishing boom corpo

rations impose upon the owners of lum
ber tho liability to pay toll for the secu
rity and preservation of their property ; 
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.but do not attach to rafts intended to pass 
down the river, but accidentally stop
ped by the boom, where 1ts use and se
curity were not sought or desired. Chase 
v. Dwincil. 1:34 

CASES DOUHTED OR DENIED. 
/Jstlcy v. Reynolds, 2 Stra. Ul6. 138 
Sage v. Wilcox, (j Conn. Sl. 191 

CASES COMMENTED ON, LIMIT-
ED AND EXPLAINED. 

Greenleaf ·o. Kellogg, 2 Mass. 568. 50 
Lassell v. Reed, (j Ureenl. 222. 202 
Lindon v. Hooper, Cowp. 414. 13U 
Lobdell v. New Bedford, 1 Mass. 153. 445 
Staples v. Staples o/ tr. 4 Greenl. 532. 300 
Steele v. /Jdams, l Grccnl. 1. 177 
Wade v. Howard, G Pick. 492. ;;JSU 

CHANCERY. 
1. vVhPre the mortgagee, after entry 

for condition broken, conveyed the prem
ises in lee, in distinct parcels, to two oth
ers, it was held that they were properly 
joined as defendants in a bill to redeem. 

ffling Vs!:iv:;~TES UPON CONDITION fl 
CONSTITUTIONAL LAW. 

I. Whether a person whose private 
property hus not been taken from him, 
and w!wse rights are only consequen
tially affected, hy a statute creating a 
corporntion for opening a canal, has a 
right to contest its constitutionality:
d:ubitatur. Spring v: Russell. 273 

2. The leg1slaturc has the power to 
judge when the public exigency requires 
that private property be taKen for public 
uses. And it is withm the range of its 
power, to change tho course of a public 
river, tor tL1e public convenience, ib 

3. A less nurnucr than twenty Sena
tors, if it be a majority of that number, 
may organize the :Senate, and transact 
any business in tbe filling of vacancies, 
&c. which is authorized by the consti
tution. .lipµ. 4SU 

4. While the Preside1,t of the ~enate, 
in virtne of that oi!ice, is clothed with 
the power of tho chief Executive, the 
office of Governor being vacant, he can
not lawfully preside or vote in the Sen
ate. ib. 
5. In order to fopm a convention for tlie 

purpose of filling vacancies in the Sen
ate, it is necessary that bo:b branches of 
the legisL1ture, being duly- organized, 
should concur, and if vacancies be filled 
!Jv a convcnti0n formed without such 
previous conrurrenee on the part of the 

t>enate, th0 elections so made will lie 
void, /Jpp. 490 

ti. lf a Senator is not constitutioually 

elected, his being afterwards suffered to 
sit and vote as a Senator does not chre 
the defect, or give any- validity to his 
election. ib. 

7. To qualify a,citizen to be an elector 
of State oflkers, he must have resided 
the three preceding months not only in 
the State, out in the town or plantation 
where he cl~ims to vole. /Jpp. 492 

S. Elections of State officers may be as 
well by printed as by written ballots with. 
in the meaning of the constitution. ib. 

U. Persons who have received assist
ance from any town as paupers, or been 
disposed of in service as such by the o
verseers of the poor, may still vote for 
State officers, ifotherwise qualified, pro
vided they have not been paupers with
in three months next preceding the day 
of election. /Jpp. 497 

10. A person who supports his family 
in one town, and resides to transact bus
iness in another town, can vote for 
Ste,te officers only in the town where his 
family has resided for tho three months 
next preceding the election. ib. 

11. llalloto for persons wl:io do not 
possess the constitutional qualifications 
of a representative cannot be counted 
as votes, under Part 1. art. 4, sec. 5. of 
the constitution, so as to prevent a ma
jority of the votes, given for eligible 
canctiJates, from constituting a choice. 

ib. 
12. A ballot containing a less number 

of names for Senators than is assigned to 
the Senatorial district in which it is giv
en, i~ still a constitutional ballot. ib. 

See ANDROSCOGGIN RIVER 2, 3. 

CONTRACT 
1. Where one conveyed " four clap

board machines and two shingle ma
chines,'' then being in a certain place in 
the town of L. "and likewise the patent 
right for L. and J.-during the term of 
the patent, which is fourteen years from 
Sept. 3, lt313"-this was held to be 
a conveyance of o. patent right to use 
both the clapboard und shingle machines. 
Judkins v. Earl. 9 

2. And the vender, having no such pa
tent right to the clapboard machine, was 
held liable to refund to the vendee so 
rn nch of the consideration money as he 
Imel paid him therefor. ib. 

3. H the party, entitled to repud;atc a 
contract becauee it has not been per
formed in reasonable time, does o.ny act 
which amounts to an admission of the 
existence of the contract, he cannot af
terwards elect to treat it as void. Bri11.
Lc<y v Tibbets, 70 

4. Thus, where one in possession of 
land not his own, bargained with the 
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true owner for "'title, and gave his pro
missory notes for the purchase money, 
the owner stipulating in writing to give 
a deed in a reasonable time; which was 
11ot done; but the purchaser continued 
in possession, and afterwards sold his 
interest in the laud, his grantee underta
/dng to procure and deliver up the notes; 
It was held, in an action brought to re
cover payment of one of these notes, 
that the want of a seasonable delivery of 
the deed was cured by the subsequent 
conduct of the purchaser; am! that he 
was bound to pay tho notes; having his 
remedy still, on the contract to deli rnr 
the deed. iii. 

5. One contracted to build a road for 
the inhabitants of a town, for a certain 
sum ; one half of which was to Le paid 
when the work should be co,npleted, 
and the other half in a year after. He 
1hade the largest portion of the road ; 
having .underlet a portion of it, which 
was not completed ; and the town made 
the first payment, with knowledge of the 
facts, and without objection. Afterwards, 
and befo1e the whole was finished, he 
sued for the stipulated price, counting 
upon the special contract, and on a 
IJUantum meruit. Hereupon it was 
IIeld-that the payment of the first in
stalment by the town, was a waiver of 
the terms of the special contract, and en
titled the plaintiff to recover on the 
quantum meruit for as much as was com
pleted. Hayden v .• M,ulison. 7G 

6. The rule in such cases, it seems, is 
to take the stipula'.ed price as the true 
value of.the whole services a<Yreed to be 
performed. b ib. 

7. A promise by a tliird person to in
demnify an officer for ne,,-Jectino- his du
ty in the service of a 1irccerJ, being 
founded in an illegal consideration, is 
void. Hodsdon v. Wilkins. 113 

8. It therefore does not disqualify the 
promissor from being a witness for the 
officer, iu a suit brought against him tor 
such breach of duty. iii. 

$). A promise may be implied on the 
part 0fa corporation, from the acts of its 
agent, whose powers are of a general 
charnctcr. Jlliliot v. Hermon. JIB 

10. Therefore where one built a school 
house under a contract ,,_,ith persons as
suming to act as a district committee, 
but who had no authority ; yet a dis
trict school was afterwards kept in it by 
<lircctiou of the school agent; this was 
held to be an acceptance of tho house 
on the part of the district, bindino- the 
inha.bitants to pay the reasonable ;alue 
of the building. ib. 

11. If one accepts, or irnowiugly a
v.iils himself of tho benefit of service,, 

done for him without l11s autiwnty <H 

request, ho shall be held to pay areas
onable compensation for them. ib. 

12. Where the plaintiff was requested 
by a. third person, by letter, to do cer
tain work, th<:! letter being in these 
terms,-" Sir, I want you to bring a 
load of hay and five bushels of corn, and 
four oxen, and come as soon as possible;' 
to which the defendant subjoined. the 
following postscript:-·' Sir, I will sec 
you have your puy, if you will come 
and work with your team for Mr. G. as 
you and he agrees ;"-it was held that 
this was an ori1sinal, and not a eollateral 
undertaking by tho defendant; that the 
hay and corn were within its terms; 
that the agreement between the plaintiff 
and the third person mi~ht be proved by 
,my one who knew the fact; and that 
the presence of the defendant, at the 
making of such agreement, was not no
coss.ary, in order to bind him. Copeland 
v. Wadleigh. 141 

13. A promi:so to pay a certain sum 
iu the wares of a pa1ticular trade, must 
Le undcrntood to mean such articles as 
are entire, and of the kind and fashion 
in ordinary use; and not such as are an
tiquated and unsaleable. Dennett v. 
Short. 150 

14. ½'here three brothers entered in
to written articles of agreement not un
der seal, with a. fourth, for the support 

, of their parents,, fixing the ratio of con
tribution Ly each; ,and therein provid
ing for a new ratio, in case a fifth broth
er should 1.,e able and liable to pay; 
which was signed by all the five ;-it 
was held that the fifth, though not na
med as one of tho · contracting parties, 
yet by his signature assented to the 
terms of the c0ntract, and became liable, 
if able, to pay his proportion. Kendall 
v. Kcndnll. 171 

15. Held also, that such contract was 
upon suflicient consideration ;-and that 
the ability and liability oftlie fifth broth
er might as well be tried in an action of 
asswnpsit 011 this agreement, as by a 
complaint under Stat. 1821, cl,. 122. ib. 

IG. TV. gave his promissory note to a 
manufacturing corporation, in consider
ation of the written engagement of R. 
who si![ncd as agent of the corporation, 
but without autl,ority, to procure the ob
ligation of the treasurer for certificates 
of two shares of tlicir capital stock. R. 
obtained tire obligation of tho treasurer 
to deliver ccrtific'11es of two shares on 
payment of the note; and requested TV. 
to call at his house and receive them. 
Hereupon it was held, that R. was pcr
son.iJ ty buunJ Ly his cngage111cn t ;-that 
this wus a sufli1cic11t consideration Ii,~ 
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the note, the promises being mutual and 
independent; that no tender of the treas
urn's obligation was necessary, the pos
session of R. being the possession of 
W. ;-and that the condition of payment 
of the note, therein inserted, was proper, 
and not inconsistent with R's enga;,e
ment. Saco ."rfanuf. Co. i,. Whitney. 256 

·17. S. & C . ."rf. contracted to build 
certain locks and portions of canal for 
the Cumberland and Oxford canal cor
poration, by /J.ug. I, 1829, at a stipula
ted rate of payment; the work to be es
timated monthly by the engineer, and 
three-fourths of the estimated sum to be 
paid month! y by the corporation ; the 
residue to be retained till the whole 
should be completed. On tho first day 
of /J.ugust, 182:), the engineer made his 
monthly report of estimates of work per
formed, containing the sum of $700 as 
due to S. o/ C . ."rf. for work done; which 
sum the directors, on the same day, vo
ted and ordered to be paid. Afterwanls, 
on the same day, before payment, and 
before an order was drawn by the presi
dent, in the usual course of business, for 
the sum thus voted, the corporation was 
summoned as trustee of S. ly C . ."rf., who 
failed to fulfil their contract; which, in 
three days afterwards, was duly declared 
broken and abandoned by their non per
formance. Hereupon it was held that 
the vote to pay the $700 was a waiver 
of any advantage resulting to the corpo
ration from the failure of S. o/ C . ."rf. to 
complete the contract ; and bound the 
corporation to pay that sum; and that 
therefore it was chargeable as their trus
tee. Wyer v. Merrill. 342 

18. C and D entered into a written 
contract, by which C agreed to pay to D 
$3500 within six months, for one fourth 
part ofa certain ship; and D agreed that 
"when C &hould pay the full amount of 
the consideration aforesaid," he should 
receive a bill of sale of that part of the 
ship. (, paid part of the money; the 
six months elapsed; and then D was 
summoned as the trustee of C. In his 
disclosure he disclaimed any intention 
of availing himself of the lapse of the 
six months to avoid the contract on his 
part; and stated that he had received 
C's part of the ship's earnings on ac
count of the balance due on the purchase
money; but insisted that he had never 
waived his right to payment of tho whole 
in six months ; that he was under no le-. 
gal obligation to convey the fourth part 
to C; and tliat as between C and his 
creditors he should insist on his legal 
rights :-Yet it was held that the facts 
disclosed by D amounted to a waiver of 
his right to punctual paymei,t at the 

time stipulated; and that he was charge
able, as the trustee of C for the value· of 
one fourth part of the ship. Gage v. 
Coombs. 3U4 

HJ. Where one, being indebted on the 
books of a lottery ticket vender for tick
ets in various lotterie~, some of which 
might lawfully be sold and others not, 
made a remittance of money to be 
passed to his general credit, exceeding 
the amount he then owed; and after
wards made further purchases which 
were lawful, and which were entered 
in the same account, it being still open, 
bringing him again in debt; and the ac
count was then settled by his note for 
the balance ;-it was held that the re• 
mittance having been intended to apply 
to all the charges on book, illegal as well 
as legal, tho parties, as to that part of 
the transaction were in pari; and the 
law would not lend its aid to the defend
ant to recover back the amount paid for 
the tickets illegally sold, by suffering 
those charges to affect the validity of 
the note ; which was therefore to be re
garded as given for the balance of the 
subsequent and legal charges. Grccn
rm[!h v. Balch. 4Gl 

~ Sec EvrnENCE 21. 
LEX LOCI 1, 2 .. 
PLEADING 5, 6. 

CONVEYANCE. 
1. Where one contracted to bnild a 

road for the State through four of its 
townships, in consideration of a contract 
made by the State's agents to convey to 
him 8000 acres of land as soon as tlw 
road should Le completed, the land to be 
surveyed /lnd laid off in any of the State's 
lands through which the road might 
pass; and afterwards, but before any 
such survey or conveyance, tho party 
having made tho rnad, sold and convey .. 
ed an undivided third part of the 8000 
acres ;-this was held sufficient to pass 
the fee ; the land being afterwards de .. 
signaled by a survey agreeably to the 
contract. f'air/Janks v. Willinmson. 96 

2. And the deed of the whole tract 
from the State being afterwards made to 
the original contractor, it was held to 
enure to the benefit of his grantee ; and 
to estop the grantor and all others claim
ing under him adversely to such prior 
grantee. ib. 

3. The grant of four townships of land 
in 1799 by the Commonwealth of Mas
sachusetts to Henry Knox, containing an 
exception of the lots occupied by set
tlers, not exceeding one hundred acres 
to each, ccrtai0 lots were afterwards laid 
out to settlers, fronting on tho Pcnob 
scot 1iver, and bounded by monnment~ 



512 A TABLE, &c. 

111ected on the bank, being the lots in 
tlieir actual occupancy prior to the grant. 
It was-held that the flats fronting: these 
lots were within the fair construction of 
the exception, arnl beloni\·cd to the set
tlers as riparian proprietors. Kno:,; 1,. 
Pickering. JOG 

4. If land be sold with a parol reser
vation of the slant.ling trees, the reserva
tion is good, and the treas do not pass 
to the grantee. Safford v .• qnnis. ms 

5. Where one conveyed land to his 
son, the deed expressing a valuable con
sideration, but the son verbally engaging 
to support the grantor during life, us a 
consideration for the land ; and a year 
afterwards the son, being about to die in
soh-ent, gave a mortgage to the father, 
conditioned for tho support of his father 
during the residue of his life ;- it was 
held, in action by the father against one 
cb.imin2; the land by virtue of a sale by 
the son's administrator, that the mort
gage was good, even against the credi
tors of the son ; and that para! pro cf of 
the contract was admissible, notwith
standing the deed. Tyler v. Cnrltnn. 

17.3 
G. In cases of implierl notice cf a con

veyance not recorded, the facts must be 
of such a natu1e a::, to leave no rcason:\
ble doubt of !he existence of the con
veyance. Lnicrence v. Tacker. JD5 

7. A" settlr;r," within the description 
given in the resolve of 178,1, received 
from the Comi,rnnwealth a deed of a 
hundre<l acres u f' land. c1eRcribed as be
ing the land on which be lived, but fur
ther described hy metes and bounds 
which excluded a large portion of his 
actual pos,escion.-It was held that th" 
general language of the deed could not 
control the particular description, so as 
to include the whole of his possession; 
notwithstanding the declared intent of 
the legislature to quiet the settlers in 
thei1· possessions. .rlllen v. Littltjield. 

220 
8. Where one held a farm by two sev

eral deeds of separate parcels thereof, 
made by the same grantor at different 
times; and afterwards made a deed to a 
third person, using language sufficiently 
indicating the whole farm, and then ad
ding that the premises were the same 
which he purchased by deed of such a 
date, refo,ring to the latter only of his 
title deeds; it was held that the whole 
farm passed by this conveyance; and 
that the recital of the source of the gran
tor's title was superfluous, the descrip
tion being otherwise sufficient. Drink
water v. Sawye1·. :Jf>G 

\J. Where a deed, though cnntaining 
the name of the person who paid the 

conside~ation money, and with whom 
the covenants were made, did not ex
press the name of any grantee ; and the 
!tabcndum w·as to the grantor and his JH:~irs 
and assio-ns forever; and the covenantee 
had enll;"rccl and held possession several 
years, r,nd afterwards conveyed the 
]and in fee; it was held, in a writ of 
right against !Lis grantee, brought by 
the heirs of the original grnntor, that as 
nothino- seemed to ham passed by the 
deed, it could not operate to qualify the 
possession ufthe covenantee; the char
acter of which was thernfore purely a 
question for the jury. Paul v. Moody. 

4..,5 

CORONER. 
See SrrnRIFF 1. 

CORPORATION. 
Sec CoNTRACT 9. 

EVIDENCE 2,-3. 

COSTS. 
1. Tho Stat. 182D, ch. 444, sec. l, in

flicting, in certain cases, an addition of 
twenty five per cent. to the costs recov
ered against a defendant appellant., does 
not apply to cases.brought up by demur
rer to the plea, with the usual reserva
tion of leave to waive the pleadings in 
this court. JJ.nonymous. JGl 

2. ,1 here judgment was rendered in 
the court below on a verdict for the 
plaintiff, from which the defendant ap
pealed, all(] in this court a verdict was 
again returned for the plaintiff, but for a 
lesser sum than before ; and the judg
ment here was delayed by the defend
ant's motion for a new trial, till the in. 
terest on the verdict increased the a
mount oF the judgment to a larger sum 
than it was rendered for in the conrt be
low ;-yet it was held that the defend
ant w:is entitled to his costs since the 
appeal, under Stat. 1826, ch. 347, sec. 4 
he having obtained a reduction oft.he 
damages by his appeal. Brown v .. 11tf

wood. :356 
3. Where a trustee was summoned to 

appear out of hi~ county, and made 
his disclosure before a magistrate of his 
own county, charging himself as trustee 
of the goods of the principal, which ,lis
closure was transmitted to the court, 
without his personal attendance ;-it 
was held that the only costR he was en
titled to retain, out of the effects in his 
hands, under Stru. 1fl;!8, ch. :lR2, were 
his constructi,·e travel ot forty miles, 
three days' attendance, nn attorne_y·s 
fee, and the foe paid 10 the magistrate 
before whom the discl(,snre was made. 

ib 
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COVENANT. 
1. Where one granted all the growing 

timber on his land, and covenanteu ;hat 
the vendee should have ,.even years in 
which to remove it without being a tres
passer; and aflerwards suld the land to 
a stranger, without reserving the trees 
or giving notice of the graut ;-it was 
held that the sale alone o[ the iand was 
no breach of tho covenant, the veude'" 
of the timber not having been molest,,d. 
Safford v. Jlnnis. lC:1 

See EsTOPPEL 3. 

DAMAGES. 
1. lf the party entitled to the benefit 

of a contract, ean protect himself from a 
loss arising from the breach thernof, at a 
trifling expense, or with reasonable ex
ertions, it is his duty to do it. And he 
can charge the delinquent party with 
such damages only as, with reasonable 
endeavors and expense, he could not 
prevent. JI.tiller v. Jfarine1·'s Church. 57 

2. In action of the case against an of
ficer for not serv in!,!; an execution, the 
jury are to allow the plaintiff such dam
al(eS only as he has sustained by the 
breach of duty; unless the neglect was 
wilful, with a view to inj•1~c tl,e plain
tiff; in which case they a,e to allow him 
his whole debt. Hodsdon v. Wilkins. 

113 
See CONTRACT 6. 

EVIDENCE 181 20. 

DEEn. 
l. Where the pa,ties to a deed were 

both present at the time of its execution, 
and the grantor was bound by his pre
vious contract to make the deed; yet 
the grantee having taken it up and car
ried it away without the consent of the 
grantor, this was held to be no delivery 
ofthe deed. Woodmanv. Coolbroth. 181 

DEPOSITION. 
1. A leading interrogatory, in a depo

sition taken when both pa1ties are pres
ent, must be objected to at the time it is 
put to the witness, if at all. Woodman 
v. Cooluroth. 181 

DEVISE. 
1. One devisicd his estate to his son S. 

"provided and on condition he lives to 
the age of21 years AND has issue of his 
body lawfully be~otten; but in case he 
shall <lie under the age of 21 years and 
without issue as aforesaid,''. then to his 
son E. and his heirs. The " and" in 
the first part of the devise was con
strued to mean " or," in order to carry 
into effect the intent of the testator. 
And hereupon it wa& held ;-that this 

65 

w,is an t'xecntory devise to E ;-that 8. 
tonk a foe simple conditional,' defeasible 
only on the subsequent condition of his 
dyi:i:ig under 21 and without issue ;-and 
tltat on his arriving at 21 it became an 
absolute estate in foe simple. Sayward 
11. S!l1r11,ard. 210 

:2. ilea! estate devised, is not liable to 
coutribute. to the payment of legacies, 
on a deficwncy of personal assets,. un
)ps, specially charged. Hayes v. Sea
ver. 237 

Sec Dow ER 5. 

DOWER. 
I. The wife of a mo,tgagor is dow11.

ble of the eqnity of redemption ; and 
may enforce her claim by writ of dower 
at common la.w, against nil persons but 
the mortgagee: Against him, her rem
edy is by bill in equity. Smith v. Eus
tis 41 

2. And though she joined with her 
hu,band in the mortgage, releasing to 
the mortgagee her right of dower, yet 
the release enures only to the benefit of 
the mortgagee and his assigns. ib. 

3. The wife of a mortgagor, or of one 
claiming under him, cannot have dower 
at common law against a mortgagee or 
his assigns, whose title commenced pre
vious to the marriage. Carll v. Butman. 

102 
4. If the widow of the grnntee of part 

of a tract of land, mortgaged before the 
marriage, would have her dower against 
the mortgagee it can be had only by bill 
in equity, and upon payment of her just 
proportion of the sum due on the mort
gage. The proportion to he paid by the 
husband'• parcel, is such proportion of 
the principal deht, as the value of the 
parcel conveyed to him bears to the val
ue of the whole tract mortgaged. And 
of the sum thus found, the widow must 
pay that proportion which the present 
value of an annuity for her life, equal to 
one third of the rents and profits, bears 
to the value of the whole parcel convey
ed to her husband. ih. 

5. Where one devi~ed to his wife "her 
full and reasonable dower in all his es
tate, according to the laws of this State;" 
it was held that the term'' dower" must 
be taken in its legal acceptation, and be 
limited Bxclusively to the realty. Brack
ett v Leighton. 383 

ELECTIONS. 
Ste CONSTITUTIONAL LAW, 7, 8, 9, 10, 

11, 12. 

ESTATES UPON CONDITION. 
I. An estate was granted upon con

ditioD. that the gnntor ahould be per-
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milted to occupy pnrt of the premi,e~, 
nnd that the grantee should cultivate the 
land in a husbandliko manner, and rcr,
der to the grantor half the pro<luce ; pro
vide him with fuel; and pay him cer
tain sums of money. And they both oc
cupied the land accordingly. The mon• 
ey being unpaid, the granter notified the 
grantee that the condition was broken, 
nnd ordered him to quit the premises. 
I.lat afterwards he received his propor
tion of the produce actually raised, 
though the farm was badly mana/!ed. 
The grantee then sold the land, subj~ct 
to the condition. Hereupon it was held-

That he,e was a sufficient enrty for 
condition broken. 

2. That the acceptance of the produce 
was no waiver of the bre.,,•)1 in tho non
payment of the money:-
3. And that this forfeiture was not with

in the provisions of Stat. lt321 ch. 30, sec. 
2, the land not having been granted hy 
way of pledge, by the pm:ty seeking re
lief. Frost v. Butler. 225 

4. Whether the case of such tenant is 
within the equity powers vested in thi3 
court by Stat. 1830, cit. 462 :-quarc. ib. 

See DEVISE L 

ESTOPPEL. 
I. A party is not estopped by every 

averment made by the 01her side which 
he does net deny; but only by averment 
of facts material and trnvcr.sable, alleged 
directly and precisely, and not by way 
of argument, inference or recital. JJ.,Z
ams v. Moore. 86 

2. Therefore where, lo an action by 
the sheriff against a snrety on his depu
ty's official bond, the surety pleaded that 
on a certain day notice was given to the 
sheriff by another surety that he would 
no longer be responsible for the official 
conduct of the deputy, who became in
solvent ; and that the sheriff still care
lessly and fraudulently continued him 
in office ; and that all his tlefaulls hap
pened after such notice :-to which tho 
sheriff replied by alleging a broach pre
vious to the notice, without denying or 
protesting against the other facts :.illeg
ed ; and had judgment upon a general 
demurrer to the replication ;-it was 
held, in a scire Jacias for further execu
tion, that the facts BO slated in the plea, 
and not denied, did not constitute an 
estoppel; the fraud not being directly 
alleged, nor necessarily deducible from 
the other facts in the plea. ib. 

3. A covenant that neither the grant
or nor his heirs shall make any claim to 
the land conveyed, though not teclrni
cally a warranty, is a covenant real, 
which runs with the land, and estops the 

grantor. And wherever the grantor j;; 
estopped, all claiming under him are es
topped also. Pairbanks v. Williamson. 

96 
4. The extent of an execution raises 

an estoppel, as much as if the com·ey
ance were made by deed. ib. 

5. In replevin ui a horse, the defend
ant pleaded property in one G and de
nied the title of the plaintiff; who repli
ed that G's title was by sale from the 
defendant, after which the defendant 
again sold and delivered the Jiorse, with 
warranty, to the plaintiff, who knew no
thing of the prior sale ; and relied on 
this by way of estoppel.-On demurrer 
1t was beld that the defendant was not 
cstopped to set up the title of G against 
the plaintiff; and that the replication 
was ill. Boies v. Witherell. 162: 

G. A plaintiff having caused goods to 
be attached and returned as tho property 
of the defendant, is not thereby estopped: 
from Bhowing tlmt they were the prop
erty of another. Loomis v. Green. 388 

See CONVEYANCE 2. 
SURETY 1. 

EVIDE.r-;CE. 
1. A wiinees, upon the voir dire, may 

be examined respecting contracts, re.
cords or do,,uments not produced at the 
trial, so far as relates to his interest in 
the cause. Jrfillcr v . .Mariners' Church. 

51 
2. A member of n corpo1ation who is 

its surety for tho payment of a debt not 
in controversy in the suit on trial, is not 
on that account an incompetent witness 
for the corporation. ib. 

3. A member ofan eleemosynary cor
poration, having no pecuniary interest, 
is a competent witnE'ss, in a suit in which 
the corporation is a party. Semble. ib. 

4. In an action for contribution, be
tween the sureties of a collector of taxes, 
for money paid by one of them without 
suit, the town treasurer is a competent 
witness to prove the collector's delin
quency. Nason v. Read. 22 

5. Whore the collector of a town had 
given bond with sureties, conditioned 
for the faithful collection of the town 
taxes; and afterwards had given anoth,
or bond, with other sureties, for the faith
ful collection of a school-house tax; af
ter which he paid over a large sum of 
money to the treasurer, taking his re
ceipt, in which he promised to account 
for that sum to the town; it was held, 
in an action for contribution between 
the sureties on the first bond,· one of 
whom had voluntarily paid the amount 
of an alleged delinquency ,-that parol 
testimony was admissible to prove thn t 
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tlie sum tirns paid included the amount 
of the school-house tax, which had ;;c. 
cordingly been paid over by the t:-c'.!S· 
urer, by direction of the colkctor; and 
that therefore the deficiency existed 011l y 
in the first bond. ,;b. 

fi. In an indirtment for lewd cohabi
tation, adu !tery, or bigamy, the prisoner's 
confession of the fact of his marriage, if 
the marriage was in another State or 
country, is sufficient proof of the fact. 
Cayford's case. 57 

7. And it seems that such evidence 
mi,ght be receil'ed if the marriage were 
in this State. Scd qurue, ib. 

8. Whether, in the absence of better 
proofot muriagc in this State, evidence 
of long continued cohabitation, birth of 
children, and uniform reputation of a 
lawful marriage, is admissible in crimi
nal cases,--qua:re. ib. 

9. 'fhe husband of the tenant in a re
al action. having entered nuder the title 
of .J. C. who was the true owner, after· 
wards conveyed the premises to th0 de
mandant in foe, aud then died; the ten
ant pleaded that she was not tenant of 
the freehold, but was merely tenant at 
will to .J. C.; whose title was traversed 
by the demandant; and it was held that 
the plea was maintained by proof of the 
better title of .J, C, without any evidence 
of actual attornrncnt. Ware v. Wadleigh. 

74 
10. Where a witness testified to rcr

tain facts, which were cont:-ary to his 
own admissions in a \-vritten contract 
made by him with the adl'erse party;
it was held that such party mi;(ht read 
this c<mtrnct in m·idcnce to impeach his 
testimony, without first calling the sub
scribing witness thereto; the witness 
on the stand, who signed the contract, 
testifying that the signature was his own. 
Drew v. Wadleigh. ()4 

11. An indictment fo: forgery with 
intent to defraud Jl is supported by proof 
of intent to defraud .fJ. and B. Vcazie's 
case, 131 
. 12. Office-copies of deeds. of convey
nnce, to which he who offers them is 
not a party, arc in all cases admissible 
in proof of title. And where such of
fice-copy was rejected, though the party 
then produced, proved and read the orig• 
inal, yet the verdict, being against him, 
was for this cause set aside. Woodman 
v. Coolbroth. 181 

13. Where, at a trial by jury, certain 
depositions were objected to by one par• 
ty, but were nsed by consent, npon con• 
dition that the J udgc should direct the 
jury what parts of them to disregard as 
inadmissilile; and no snch direction was 
iu fact given; but the Judgll, before the 

jury retired, offered to give them furthe1· 
instru~tions on any point which either 
party might desire; yet none were de
sired; it was held, that this silence of 
the party amonnted to a waiver of any 
objection to the testimony. Buckley v. 
Woodsum. 204 

14. In an action of replevin against 
the sheriff, for goods attached by him 
under a writ, which had never been re
turned, the suit having been settled by 
the parties, it was held that he might 
prove the attachment by parol. Frost 
v. Shapleigh. 236 

15. In an action on an administrator's 
bond, to compel him to account for and 
P"Y over the amount of a private debt 
dne from him to the intestate, the lapse 
of more than twenty years since the date 
of the bond afforda no ground for the 
presumption of payment to the heirs; 
because such payment, withont a pre
vious decree of distribution, would be a 
violation of his duty, which the law will 
not presume. Neither does the presump
tion nrise t,hat tho debt was forgiven 
by the intestate ; for gifts, as well as 
wrongs, are not to be presumed. Pot
ter v. Titcomb. 302 

IG. The presumption of payment, ari· 
sing from the lapse of twenty years, does 
not seem applicable except in cases of 
bonds or other contracts for the payment 
of money, &c. or the performance of a 
specific duty, at a fixed time, from which 
the term of twenty years HJii:ht be com
puted. ib. 

17. The date of a writ is not concln
sive evidence of the time when it was 
sued out, so as to affect a plea of the 
statute of limitations. Johnson v. Far
well. 370 

18, Iu an action of trespass for demol• 
ishing certain dwelling houses, it was 
held incompetent for the defendant to 
prove, in mitigation of damages, that 
they were occupied as houses of ill fame. 

ib. 
19, Where one has wilfully confound

ed his own goods with others of the 
same kind belonging to a stranger, and 
would reclaim them by law, the burden 
of proof is on himself, to distinguish his 
own goods from those of the stranger. 
Loomis v. Green. 386 

20. In an action of trespass for break
ing and entering the plamtiff's close, 
and cutting and taking away a largo 
quantity of his timber trees, it is not 
competent for the defendant, in mitiga
tion of damages, to prove that the estate 
is made more valuable by his labor and 
expense in opening the forest and ma• 
king imprnvements. ib. 

21. Where the meaning of the parties 
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to a written contract cannot be collect
ed from the instrument itsdf, by reason 
of its ambiguity,or illegibility; it seems 
thatJ;parol evidence of the acts of the 
parties, contemporaneously with and 
immediately after the execution of the 
instrument, is proper for the considera
tion of the jury. Haven v. Brown. 421 

22. The subsequent declarations of a 
general agent, touching a con tract he 
has entered into in the name of his prin
cipal, being made to a stranger, car,not 
be received to aflect the rights of the 
principal, already acquired. ib. 

23. Paro! proof to show that a deed 
of conveyance, absolute on its face, was 
intended only as a security for money 
lent, is not admissible. Hale v . .Tewell. 

4:3;-; 
24. Paro! evidence is inailmissih!o to 

show a mistake in the computation of 
the amount for which a recognizance of 
debt was taken, under tho statute; so 
as to enable the cormsor, nfter having 
paid the money, to recover hack the ex
cess. Morton v. Chandler. 44 

Sec AcnoNs REAL 3. 
ASSIGNMENT 3. 
CONTRACT 8. 
CONVEYANCE G. 
EXECUTION 2. 
MILITIA 5. 
Ocsn:R l. 
PARISH 6, 7. 
PLEADING 7. 
TowN OFflCERS 1. 

EXCEPTIONS. 
1. If the court below improperly re

ject a report of referees appointed by a 
rule of court, the remedy is by excep
tions rer:rularly filed and allowed. Jf 
tho defer:'dant, after the report is reject
ed, plead to tlae action, and the causo is 
brought up by appeal from a judgment 
rendered upon the pleadings or verdict, 
no question is open respecting the report. 
Vance v. Carle. 164 

See PRACTICE I. 

EXECUTION. 
1. A deputy sheriff, holding a com

mission of the peace, and extending an 
execution on real estate, cannot lawfully 
administer the oath to the appraisers. 
Bamford v. Melvin. 14 

2. Where the officer, in his return of 
the extent of an execution, states that 
the appr~isement was made under oath, 
but does not refer to the certificate of' 
the magistrate ; the court, in an action 
between other persons touching the title 
ac11uired by the extent, will not look be
yond the officer's return to take judicial 
n@tic@ of any defect in the adrnini~tra-

tion of the oath, though apparent on the 
face of the magistrato·s certificate indor
scd on the execution. ib. 

:{. Where the brother of one of several 
juc\!rment de:btors advanced the amount 
of t'!ie execution to the officer, in order 
to obtain the control of it, and to satisfy 
it out ot the property of ano:her debtor, 
which was done ; tho brother for whose 
relief the money was adranced being 
absent,_ but aft~rwards approving the act, 
and re1111burstng the money ;- it was 
hnld that by such payment the execution 
was satisfied and functus officio; and 
that therefore the subsequent levy was 
void. Stevens 'V •• ilforse. 36 

4. In this c~se the officer delivered up 
the execution, undertaking thereby to 
as8ign it, to the person advancing the 
mon,,y ; and it was extended on land 
att~chcd on tho original writ; the credi
tor subsequently rntifying this arrange
ment. llut it was held that the officer 
had no authorjty to make the assign
meJ:lt; and that this ratification, even if 
the execution had rnmained in force, 
could not so relate hack as to defeat a 
bona fide con vcyanco made after the at
tachment. ib. 

5. Jf a trart of land e1ortgaged is situ
nted in more towns than one, it is ne
cessary that the sheriff, in making sale 
of the mortgagor's right in equity of re
demption, under Stat, 1821, ch. 60, should 
post up two notifications in every town 
where any part of tile land is situated. 
Grosveno'f v. Little. 376 

See TENANT A.TWILL I. 

EXECUTORS AND AD1i1INISTRA
TORS. 
I. In order to compel an administra

tor, ou his official bond, to pay the amount 
?f '.1- debt due lrom him to the intestate, 
1t 1s necessary that he should first be 
charged with the amount, in an admin
istration account, by a decree of the 
Judge of Probate. Potter v. Titcomb. 

302 
2. In an action on an administrator's 

bond, brought for the benefit of the heirs 
at law here, it was lreld to be no good 
objection, in arrest of judgment, that 
tho mtestate was a foreigner, havino- a 
foreign domicil at the time of his de:1h, 
and that the administrator here was 
therefore accountable to tl,c administra
tor abroad for tlie assets, if' any, In his 
hands. ib. 

3. The J11dge of Probate has power, 
by Stat. 1821, ch. 51, sec. 2:3, 24, to call 
before him and examine under oath as 
well the executor or administrator of an 
estate, when suspected and ~harged hy 
the heir with embezzlement of the prop-
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erly, as any other person entrusted with 
property by tho exer.utor or administra
tor. O' Dee 1, . ."l,IcCrate. 467 

4. Such process can only result in a 
discovery of /acts, to serve as the basis 
of ulterior proceedings. ib. 

5. 'rbe lapse of thirty years since the 
transactions inquired into, is no oar to 
such examination. ib. 

6. And such executor may be held to 
answer under oath respecting tho exist
ence of the will, his appointment as ex
ecutor, the nature and valne of the es
tate of which the testator diet! possessed, 
and any facts relative to his administra
tion, and the existence of any muniment 
touching the estate ; but not respecting 
any con vey3nce of real estr,te to him in 
trust, by the testator, prior to his de
cease. ib. 

See BoND 1. 
EVIDENCE 15. 

EXTENT. 
1. It is essential to tl,e validity of the 

return of an extent, that it should show 
that the debtor was duly notified to 
choose an appraiser. Means v. Osgood. 

146 
2. If it does not, the officer will not 

be permitted to amend it, if a third per
son ha~ in the meantime acquired a vest
ed right in the land. ib. 

See A~IENDM F.NT l. 
EsroPPET. 4. 

FISHERY. 
1. The powers given to the commit

tees appointed under the private statutes 
r:gulating the taking of fish in Denny's 
nver and its tributary streams, cannot 
be exercised by an individual member, 
but are confided to a majority of the 
committee of any town named in the 
acts. Stephenson v. Gooch. 152 

2. ""\'Vhether, by these statutes, the 
committee may open a passage for the 
fish by forcc,-dubitatur. ib. 

FOREIGN ATTACHMENT. 
I. A trustee who has once been ex

amined and charged as trustee in the 
original suit, cannot be again examined 
on scire facias, even to correct an error 
in the judgment upon his former disclo
r,ure. Tayloi· v. Day. 129 

See Cosrs 3. 

FRAUDS. 
1. A sale of timber by para!, to be cut 

and carried away by the vendee, seems 
not to he within the statute of frauds. 
Erskine v. Plummer. 447 

/ire Col'IVEYAHE 4. 

FRAUDULENT CONVEYANCE. 
J. 1V. 8. devised certain lands to the 

children of his daughter M. W. who were 
minors, living with their parents; but 
the will, being defectively executed, and 
inoperative, was never proved. After
wards the heirs at law undertook to set
tle the estate agreeably to:;, .:ill, with
out administration; a11d a,,cordingly M. 
1V. with S. W. her husband, released all 
right in the land to the executors, who 
at the same time conveyed 1t to the 
children ; a large debt due from 8. W. 
to the deceased being also extinguished. 
It was held that this conveyance was 
good a\!ainst the prior creditors of S. W. 
who subsequently extended an execu
tion on his life estate in the land. Wil
son 1! • .flyer. 207 

FRYEBURG CANAL. 
1. The statnte incorporating the pro

prietors nf tho Fryeburg canal having 
prescribed a particular remedy for all 
damages occasioned by opening the ca
nal, all other modes of remedy are by 
necessary implication excluded. Spring 
v. Russell. 2,3 

2. The proprietors of the Fryeburg 
canal are not liable to an action for con
sequential damages occasioned by turn
ing the channel of Saco river as directed 
by their act of incorporation. ib. 

GUARANTY. 
l. Jn the case of a continuing guar

anty, given for whatever goods may be 
delivered from time to time, limited 
only in its general amount, but not in 
the duration of the term for whioh it is 
to stand, notice of its acceptance is as 
necessary, as it is in the case of one 
given for a specific debt, to be contract
ed at one time. Tuckerman v. French. 

1]5 
2. The essence of the engagement of 

a guarantor of a pre-existing debt, is 
that the tlebt shall be paid if the credi
tor shall take the usual legal steps to 
secure it, or to render the principal debt
or's liability absolute. But where the 
original debt was duo and payable and 
absolute before the guaranty was given; 
or where tho rights of the creditor of 
an indorsed note or Lill of exchange 
have become absolute against all the 
parties chargeable upon it; or where, 
from the absolute character of the debt 
guarantied, nothing of a preliminary 
nature on the part of the creditor is by 
law required, to perfect his rights ;-de
mand and notiee are not essential to the 
maintenance of an action against the 
guarantor. Read v. Cutts. 186 
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3. Therefore whore H was indebted 
to R in a certain sum then due und pay
able ; and C in consideration of an in
demnity given by Hand of R's cngage
mi>Jtt not to sue H for twelve mon,bs, 
promised to pay R the debt at that time 
unless the same should have been paid 
by H :-it was held that this was an origi
nal and absolute undertaking; and that 
uo d~manct and notice, nor diligence in 
pursuing H were necessary m order to en
title R to an action on the guaranty .ib. 

HIGHWAYS. 
Sec WAYS]. 

INDICTMENT. 
See EVIDENCE 11. 

INTEREST. 
l. The law does not allow interest 

upon interest oven where a promissory 
note is made, payable with inteiest annu
ally. Doc v. Warnn. 48 

JUDGMENT. 
See EXECUTORS AND ADMINISTRATORS 2. 

PLEADING 4. 

JURY. 
I. What is reasonable notice to a town 

of the existence of a nuisance in the 
highway, is a question of law. Spring
er v. Bowdoinham. 442 

2. But if a question of l:i.w has been 
erroneous! y submitted to the decision of 
the jury, it seems that _the court will ~ot, 
for this cause alone, disturb the verdict, 
ifit appears that they have decided _it 
correctly. ib. 

See AcTIONS REAL 2. 
CONVEYANCE !J. 

JUSTICE OF THE PEACE. 
Sec SHERIFF 1. 

LAND AGENT. 
I. The resolve of Massachusetts pass

ed Feb. 18, 182D, authorizing its lan<l 
agent to sell sue~ sm~ll gor~s an<l tr1:1-cts 
in Maine as might from tune lo time 
come to his knowledge, and evidently 
appear to belong to !he C?rnmonwealth, 
is sufficiently complied with 1f the agent 
knows of the general title of the Com
monwealth to the tract sold, without 
havincr knowledge of its particular loca
tion o~ quantity. .!lllen v. Littlcjield. 220 

LEX LOCI. 
1. The lex loci applies only to the in

terpretation or validity of contracts ; and 
not to the time, mode, or extent of the 
remedy. Judd v. Porter. 337 

2. Therefore a discharge under tho 

insolvent lawr, of another State, ufwliich 
both the parties were citizens, releasing 
the person from airest, but not impairing 
the contract itself; c,rnnot avail to affPct 
any remedy pursncd in, this State. ib. 

LIEN. 
l. In real actions, no lien can he cre

ated by attachment of prope1ty. llol1nes 
·v. Fernald. 232 

2. Where the parties, ponding an ac
tion of assumpsit between them, made a 
settlement of all their accounts, by which 
a balance wa, found due to tho plaintiff, 
for which judgment was entered in his 
favor, by consent; and tl,e sottlemf'nt 
included some dmnands for which tho 
w,it contained no proper counts, and 
some which were not payable till after 
the action was commenced ;-it was held 
that the lien created by the attachment 
was thereby dissolved in tuto, so far as 
the rights of subsequent attaching credi
t<irs were concerned. Clark v. Foxcroft. 

348 
3. ff land be attached on mesne pro• 

cess, and afterwards the creditor have 
notice ol a prior conveyance made. by 
the debtor, } et such notice does not 1111-

pair or affect the lien created by the at
tachment. Kent v. Plummer. 464 

See ATTACHMEN'l' 1. 

LIMITATIONS. 
1. A promissory note payable in spc

ciji, artic/ cs is not within the meaning 
of the proviso in the statute of limita
tions, (1821, ch. G2,) by which promis
sory notes for the payment of money, if 
attested by a subscribing witness, arc 
excepted from its operation. Gilman v. 
Wells. 25 

2. '1'he acknowledgement of n debt 
bv one of several joint defendants, is 
s~fficient to take the case out of the stat
ute of limitations as to them all. Gctc!t-
v. Heald. 2G 

3. 'l'he time of the actual making ofa 
writ, with an intention of service, is the 
time wheu an action is "corr1mencc<l 
and sued'· within the meaning of the 
statute oflimitations; (1821 ch. G2,) for 
it is the acquiescence of the plaintiff for 
six years, that bars him, whethe,· it be 
known to the defendant or not. Jul,n. 
son v. f,arwcll. 370 

See ATTORNEY 1. 
EVIDENCE 17. 
EXECUTORS, &c. 5 

LOTTERIES. 
1. The Governor and Council have a 

right to charge the managers of lotte
ries rrranled by this State with till' 
schen~c price of llH' tickets, as advcrti 
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zml by them; and have not a l'ight to 
settle with thelll for a less sum ; nor to 
deduct more than six poi cent. from that 
price where the tickets are sold for the 
purpose or resale. Jlpp. 502 

2. Bad dt!Jts, made by sales on credit 
to vendcrs, arc not to be considered as 
money" raised" by the lotteries, so for 
as to authorize the allowance of 25 per 
cent. thereon to the managers. iii. 

3. Nor is such 25 per cent. allowed 
lo the managers to be considered as a 
part of the sum authorized to be "rais
ed" by lottery. ib. 

MARRIAGE AJ'iD DIVORCE. 
Sec Evwi:NcE G, 7, 8. 

MASTER AND OWNERS. 
See SHIPPING, 1, 2. 

MASTER Al'\D SERVANT. 
1. Where a poor child is bonnd ~n 

upprentice by the overseers of th" poor, 
to do any work in which his master may 
see fit to employ him ; this is under
stood to mean any lawful work; and 
the indenture is valid within the stat
ute. Bowes v. Tibbetts. 457 

2. 'Where an apprentice is employed 
by a third person, without tho knowl
edge or consent of his master ; the mas
ter is entit',:,d lo recover the value of bis 
earnings against the employer, even 
though the latter did not know that he 
was an apprentice. ib. 

MILITIA. 
1. Every citizen not within any class 

of persons specially exempted by 'statute 
from mil;tary duty, is presumed to bo a
ble bodied a,pd liable to enrolment, until 
ho show tho contrary. Harne v. Vance. 

158 
2. Being near or short sighted, if the 

party is able to pursue the ordinary bu~
iness of life without inconvenience, is 
not such a permanent disability as will 
exempt him from military enrolment. 

ib. 
3. In cases of permanent disability, it 

is not necessary to obtain a smgeon's 
certificate, in order to be excused from 
military duty ; the statuti, on this sub
ject applying only to those which are 
temporary. ib. 

4. The commanding officer ofa regi
ment, for the time being, is the proper 
ofllcor to sign a surgeon's warrant. 
Trip71 v. GMcy. 266 

G. The only legal evidence of the ap
pointment of a clerk of a company of 
militia, is the captain's certificate on the 
back of his sergeant's warrant, " thnt ho 

,loes thereby appoint him to be clerk (\f 
tho company." ib. 

MILLS. 
1. The remedy by complaint, provid

ed by Stat. 1821, ch. 4G, for the owner 
of lands flowed by the erection ot a mill 
dam, does not lie for a town, against 
one who has flowed a town road, the fee 
still remaining in the original owner. 
For sneh injury, the remedy is by spe
cial action on the case. Gala.is v. Dyer. 

155 
2. But it seems that it does lie for one 

who has OF1ly a private easement in the 
land ; and also for a tenant for years. 

ib. 

l\IONUMENTS. 
I. ,vhcre tho plan and the monu

ments made by the original surveyor of 
a tract of land do not correspond, the 
monuments are to he 1esorted to, in or
der to asccr1ain the true location. Es
uwnd v. Tarbox. 61 

2. And if the monuments wern made 
by one surveyor, and the plan drawn by 
another, and the plan alone is referred 
to in a deed of conveyance, yet the 
monuments govern and control the plan. 

ib. 

MORTGAGE. 
1. In computing the three year8 after 

entry for condition broken, within which 
a mortgagor may redeem, the day of en
try is to be excluded. Wing v. Davis. 

31 
2. Where a mortgage has been assign

ed, and the assignee has entered and is 
in possession, tbe tender, under Stat. 
1321, ch. :19, is to be made to him, and 
not to the original mortgagee. ib. 

3. Tender of money in a bag, made 
at the window of a house, to redeem a 
mortgage, the creditor being at the win
dow, and not admitting the debtor with
in the house, is sufficient. ii,. 

4. But such tender, made after day 
light is e;one, is too late. ib. 

5. Where the purchaser of an equity 
of redemption afterwards took a deed of 
release and quitclaim from the mort
gagee, this was held to be no extinguish
ment of the mortgage, but only an as
signment of the title of the mortgagee, 
Carll v. Butman. 102 

6. If the mortgagor has aliened the 
land to two persons, in separate parcels, 
a judgment obtained by the mortgagee 
against one of them for the whole tract, 
does not foreclose the other's right to 
redeem. ib. 

It is not essential to the validily of a 
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mortgai'e of personal property, that it 
should ,; .in a schedule or particular 
enume,.,, rnd valuation of the goods; 
ifit be mJd without fraud, and suffi
ciently indir:c1te the gooc1.s intended to 
be rnort:.;aged. Brinley v .. Spring. 24[ 

8. If 1l1e first mortgag:ee afterwards 
acquires the right in equity of redemp
tion, such purchase, and union of ti
tles, will not affect the rights of an in
tervenin[ ser.ond mortgagee; but he 
may still rer1,,em the first mortgage, 11ntil 
foreclosure. Thompson v. Chandler. 377 

9. If foe 1JUrchaser of a right in equi
ty to redeem ll mortgage, takes an as
signment of it, this shall not operate an 
extinguishment of the mortgag,,, if it is 
(or the interest of the assignee to upho_ld 
it. ib. 

See AssIGN~IENT 2. 
CONVEYANCE 5, 
DowER 1, 2, 3, 4. 
EXECUTION 5, 

NEW TRIAL. 
Sea EvrnENCE 12. 

NOTICE. 
Sec ATTACHMENT 2, ,l. 

B1LLS oF EXCHANGE, &c. 2. 
CONVEYANCE G. 
GuARA~TY 1, 2,. 3. 
TowNs 1. 

OUS'l'ER. 
1. In a writ of entry, the question 

being upon tho fact of ouster by the de
fendant, and it appearing that ho held a 
deed of the land, as security for a debt, 
given to him by a third pl"rson, who con
tinued in possession, but under no cer
tain agreement as to time or amount of 
rent; the defendant intenrli ng to take 
the land into his possession whenever 
he should "1link proper ;--this was held 
to be no sufficient. evidence of an ouster. 
Jordan v. Sylvester. 335 

See ACTIONS REAL :3. 

PARISH. 
I. The Stat.1821, ch. rn,, did not dis

solve territorial parishes, hut left them 
ns they stood before it was enacted. 
Osgood v. Bradley. 411 

2. Therefore the sons of the members 
of such parishes, on comirng of age and 
continuing to ,eside Within the limits of 
the parish, become ipso facto members 
of the same. ib. 

3. So also persons who come to re
side within the limits of a territorial par
ish, and do not belong to any other re
ligious society, do thereby become mem
bers of the parish within which they 
come to rei;ide. ib. 

4. It is no longer necessary, in order 
to entitle a man to vote in parish af'.
fai•. s. tha.t he should bavo been assessed 
in the la:;t parisb tax ; that part of Stat. 
]78(5, ch. IO, being virtually repealed by 
Stat. lt!21, cl,. 135, sec. :1. Bat the oth
er provisions of Stat. 178G, cit. 10, so far 
as they are not inconsistent with our 
statutes of 1821, clt. 114, and 135, are 
still in force in this State. ib. 

5. The legality of a town or parish 
meeting for the choice of officers is suffi
ciently proved by showing that it was 
notified and warned in due form, by 
those claiming to act as the legally qual
ified officers of the preceding year. Tut
tle ·o. Cary. 426 

G. The return of the constabl8 or col
lector on the back of the warrant for 
calling a town or parish meeting, is the 
only proper evidence that the meetin!!; 
was legally warned. ib. 

7. And such return must show the 
manner in which the meeting was warn
ed, or it will be bad. Nor can a defect 
in this particular be supplied by parol 
evidence. ib. 

8. But if the constable's return is thus 
defective, it does not follow that the pro
ceedings of the inhabitants at the town 
or pa,ish meeting are necessarily void, 
to all intents; since in some cases the 
objection may be lost, on the. ground of 
of waiver or estoppel. · ib. 

9. Yet in an action against the morle
rator of a parish meeting, for refusing; 
t!,e plaintiff's vote, the constable's re
turn not showing how the meeting wall 
warned, this defect was held to be incur
alJle, and fatal to tlrn action. ib. 

Sec AcTION 3. 

PATENT. 
See CoNTilACT 1, 2. 

PL.\NTATIONS. 
See PooR 1, 2. 

PLEADING. 
I. After verdict, the court will sup

port the declaration by every legal in
tendment, if there is nothing material 
on record to prevent it. Warren v. Ltich
field. 63 

2. Therefore where the plaintiff de
clared against a town, that a certain 
bridge in it was out of repair, by reason 
whereof his horse, of the value of seven
ty five dollars, ha,nes~cd in a clwise, 
was drowned, and the !Jarncss injured 
to the value of fifteen dollars ; and the 
jury found for the plaintiff, with dama
ges to the amount of seventy two dol
Ja,s and fifty cents ;-the declaration, 
after ve1dict, was held \Vall enough, the 
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damages· being taken to refer to the horse 
which the plaintiff alleged to be his, and 
not to the harness, to which he <lid not 
set forth any title. ib. 

3. Where a private statute created a 
corporation for the purpose of opening a 
canal without directing when· it should 
be ddne; under which statute the de
fendants, as eorporatoro, justified certain 
acts complained of; and the plaintiff 
replied that they had never opened the 
canal in manner a n<l form us prescribed 
by the statute, without alleging that rea
sonable time for that purpose had elnp
sed ; the ·replication was for this cause 
held bad on general demurrer. .Spring 
v. Russell. z,;3 

4. In debt on an administrator's bond, 
the defend,rnt p'ea<led in bar that he had 
paid to the heir, and creditors of 1he in
testate divers sums which had been al
lowed oy the Judge of Probate, amount
ing to more than the penalty of the bond. 
The plaintiff replied that the defendant 
was indebted to the i11testate in certain 
promissory notes, of which he had never 
,endcred any account; but without any 
averment that he had been cited for that 
purpose. And on demurrer it was field 
that the replication wa,, bud, for the 
-0mission of such averment; that the 
!'lea woulJ Jrnve been bad if demurred 
to; that the defect of the plea was cured 
by the fault of the repliretion; and that 
a citation to account being an e:-:sential 
prerequisite to the right to maintain the 
,action, and it jJJdi,,iall_y appearing that 
the defendari1. had 11ever been cited. 
tho11g-h se,·eral issues of fact lrnd been 
found against him, he was entitled to 
judg-ment non obs/ante vcrcdicto. Potter 
v. Titcomb. :302 

5. Where S sold a vessel to _q who 
promised, in consideratiu1\ thereat, to 
pa.y B a debt dull from S to him; upon 
which promise B brought his action 
against .IJ.; it was held sufficient for the 
plaintiff to set forth so much of the prom
ise as enured to bis own benefit; and 
tha~ proof of other and further particu
lars of the contract did not affect the ac
tion. Brown v. Jlttwood. 356 

6. lt was also held that such pr°omise 
w·,s good. thcugl, not in writing; for it 
was a promife to pay .'J's own <le.ht, 
thou/lh it enures to the benefit uf B. ib. 

7. It was also held that S was a com
petent witness for the pl;;intiff, Jiis in
terest bei11g equally ba.huced. ib. 

8. Where certain of the heirs at law 
of 11n intestate, entitled to different p,o
pnrtions of the peroonal property, joined 
with the :i.dministra:or ln a. snbmi:.-,~1011 
of tbeir claim~ to an .'1rbitr~tor, whu 
awarded a zros3 sum a!!ainst tl12 admin-

- 6G ~ 

istrator, which he fortl,er proceeded to 
apportiqn among the heirs; it 'was held 
tliat they all might well join in an action 
on the award. Stetson "D. Healey. 452 

See PRACTICE 2. 

POOR. 
1. The provisions of the pauper laws, 

requiring towns to relieve and support 
tho poor, do not extend to pl,mtationl!!. 
Blakesburg v. Jefferson. 125 

2. Though plantations may raise mon
ey fqr the support of the poor, thny are 
not obliged so to do: Nor have their 
assessors any general authority to bind 
thA plantation by their contract for the 
support of the poor, beyond the amount 
of the money raised. Means ?!. Blakes
burg. 132 

See ColiTRACT 14, 15. 

PRACTICE. 
1. Whether the merits of a motion in 

arrest of judgment made in the c'ourt be
low for defects apparent on .the face of 
the rleclaration, can he brought before 
this court by summary exceptions, un
der Stat.1S21, ch. 93, sec. 5,-dubitatur. 
Warren ,v. Litchfi,dd. 6:l 

2. Leave to replca.d may be granted 
after argum,rnt upon demurrer. Potto,• 
v. Titcomb. 302 

PRESUMPTION. 
See ,EYIDENCE 15, 16. 

SETTLEMENT 2-

PJWM ! SSORY NOTES. 
See BILLS OE EXCHANGE &c.l. 

PROPRIETORS OF LANDS, &c. 
1. The provincial statute of 1738, [11 

Geo. 2.J authorising the sale of delin
quent proprietors' lands after thirty days 
noliee, was not, by any neeessary or fair 
implication, repealed by that of 1753, 
[2l Geo. 2 .fln. Chnr. p 598,] which re
quired a delay of"six and twelve mon1hs 
and a subsequent no1ice of fo;ty days, 
they not being in 1,ari materfo. Farrar 
i·. Perley. 404 

2. An arti,.-.Je to raise monev for cer
tain purposes, inst-·rtcd in thC warrant 
fur a meetin!! oftl;e proprietorn oflunds, 
is not exh·,11,sted of its efficacy by o. sin
gle vote raising a certain sum; but fur .. 
;he:· sums may from time to time be 
lawfully raised at subsequent adjourn
ments of the sa[(Je meeting, till the ob
j eels of the proprietor:; ~re accompiish. 
ed. ib. 

1-'.E:FEBEES. 
'See ExcEPTio:-;s 1. 
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SALE. 
1. The delively of the d~ed 0f trans

fer ofa ship at sea, passes the title to the 
vendee, subject only to be defeated by 

. his negligence in not 1akin1; possession 
. of her within a reasonable !Ime after her 

return lo port., Brinley v. Spring. 241 
2. The neglhrcnco in thnt case n1ust 

he s>ich as to afford ground for the prn
sumption of fraud. ib. 

3. Should such vessel arrive at anoth
er port, notice of the sale, forwarded by 
the purchaser to the captain, would seem 
to be equivalent to taking possession. ib. 

4. lt is only where the damages re
t"Overed includR the va)oc of the article 
1or the taking of which the action was 
brought, that~ tho clratlel is ti ansferred 
by operation of law, mnl the property 
therein vested in the trespa,;ser. Loom
is v. Green. 38G 

5. Therefore where, in an action of 
tresp~s, for breaking and entering the 
plaintiff's clusc, and cutting down and 
carryin_g away divers ti1nbcr trees, the 
plaintiff :illache,l the timber, nnd took it 
into his own pos'ession as reclaimed by 
himself; the delendant confe3sed the 
trespass; and the plaintiff entered a for
mal abandonment of so much of t!ie ac
tion us rdated to the carrying away of 
the timber, and prncce,'ed for darn'.lges 
for breaking an<l en!ering hi_:, close .:.ind 
prostrating his tre';s; for which he had 
.11.:dgment for nominal damages Oii!y ;
it was held that by this judgment the ti
tle to the timber was no1 changed. ib. 

See ATTACHME:CT 1. 

SCHOOLS. 
See CoNTRACT 10. 

SET-OFF. 
1. 'Whether, where the creditor in 

one execut;on is joint debtor with othe,s 
in another execution, the officer, having 
both in his hands, is bound by Sirit.1821, 
d1-. 60~ s~r:. 4, to set olf one \~gainst the 
other, at the iequest of sui-h creditor;
dubitatur. Gcu.!rl v. Pa.rlin. 82 

~- If a p.1:-ty 1::i.s once applied 10 the 
discretiou·of tbe court, by motion, to set 
off one judgment a,Tainst nnother, which 
is refused, ofter a ~full hearing o_n tl:e 
111erits; he cannot aftenvtirds mu1ntain 
an action against the sheriff to w !Iom 
both executiona have been delivered, fur° 
refnsinCT to set off the executions in the 
same ro°anaer ib. 

3 . .!J.liter, if the court declined inter
fering at alt jn the mn.tter, in that sum• 
ma,y 1no<le. ib. 

SETTLEMENT. 
l. A legitimate chl!d, bein;r a m;n Jr, 

and l:aving a settlement derived from 1!3 
father st the ti1Y e of his death, does ·not 
fol10-;,7 :.r.y ne:w settlement' afterwards 
scquired by the mothc,r. Fairfield v. 
Canaan. SO 

2 vVhcre a husbnnd had been absent 
~t sea more than sixt,:,,en years prior to 
March 21, 1821, without having been 
heard from, except a rumor that fie was 
impreese,rl on board a Brittsh vessel of 
war; t!iis was b1;ld to afford legal ground 
for the prernmption that he was dead; 
so that tbe wile was cal'able of acquir
in:; a new settlement for herself by 
dwelling nn that d'ay in anot!.er town, 
under 8/!lt. 18.21, cl1. 1:2:.!. Biddr-furd 1'. 
811w. 270 

3. Iliegitirnute children, under age·, 
living with their mother on the 21st day 
oi JHarch, 18:.ll. do not f0l!ow a new set
tlement acq11ircd by her b_v re3iden1:e on 
th::i.t day in trn1ne town in this State; but 
rctai11 t!,e settlement which she had at 
tbeir birth. ib. 

4. Being taxed in any town for five 
snceesslve yt~ars, cloes not gn.in a settle. 
ment, if the party during tlmt period has 
left tho town with an intention of never 
returning; though such int_ention wns 
chanQ·ed, and be did in fact return, with
in tl;e sa!lle veur. Wtstbrook v. Bow
dcinha.ni. · 363 

5. The assessmc,nt of taxes for five 
suecessive years, on a p,·rson aftenvard3 
a pauper, does not ~stup the town, in a 
question of settlement, from showing 
that during part of that period his domi
cil was in another tow11. ib. 

SETTLEP. 
8cc Cot;YEYANC.E 3, 7. 

SHERIFF. 
l. The offices of justice of lhe peace, 

and of sheriff, deputy sheriff, or coroner 
r11e not cornpaliblo with each other 
Biimfonl v .• 11clvin. 14 
,2. Tl:e Siat.1S81, ch. 67. requiring the 

sherdf to lli\tify tbe hoil fifteen days be
fore tLe return day c,fthe execution, <loes 
not excu,e the sheriff from making dili
gent scnrch for the body and goods of the 
debtor, as before. Kidcler v. Parlin. SO 

3. \Vberc one becaa1e baii at the re
quest of a third persoll, who afterwards 
paid him the gre:itest part of the judg
ment, which the bail had been compell
ed to satisfv ;-thia was held to consti
tute no def~nce for the she:·iff, in an ac
tion brought against him by the bail, for 
a iUlsc return on t!Je exec uti cu. iO. 

See Anrn,;DME:<T l. 
Co~T1Lc1c-r 7. 
DAM.<!.GES 2. 
Es-rol'PEL '2. 
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F:vml.NCE 14. 
EXECUTION I, 4, 5. 
SET OFF ] , 2, 3. 

SHIPPING. 
L \Vhere a fishing v~sscl was let on 

shares to the mc1ster, who was to victual 
and man lier, the owner having nothing 
to uo with the purchase of supplies, nor 
with the employment of tho vessel ;--it 
was held that the owner was not liablo 
for supplies furnished to the waster. 
Winsor ·v. Cutts. 261 

2. Whether one holding th,• title lo 
part of a fishing vess~l, a, security for 
the payment of the pureh'.tse-monC'_y, in 
trust for the master who Jud eon!racled 
tor the purchase, a.ad had takr,n the ves
~el for the fishir:;::; sRason on the usual 
~hares, is liable for supplies furnished t" 
Ihe master ;-quru,. ih. 

Sec SALE 1, 2, 3. 

STATUTES Cl'rED AND EXPOUJ,. 
DED. 
Constitution of Miiine, 

./Jrt. 2, qualification of electors. 492 

.fl.rt. 3, sec. 2, distribution of powers. 17 
Jlrt. 4, sec. 5, elections. 4fJ7 

Stiitutcs of Miiine. 
"1821, ch. 39, sec, I-mortgages. 

45-mill5. 
50, se~. 2-forfeiture. 
51, sec. 70-indorsement 

of writs. 

31 
155 
225 

311 

Statu!r,s of .~Ja3sachuaett1. 
l73c, l l Geo. 2--nonresiden\l. 
1753, 26 Geo. 2-nonresiden\s 
1786, di. Ill-parishes. 

ST.\TUTE OF LfMlTATlONS. 
See LnnTATlOl's. 

STATUTE OP FRAUDS. 
Sec FRAUDS. 

SUIU~TY. 

404 
404, 
411 

I. In an action against the surety i1t 
an executor's bond, he is not procluded, 
by a previous judgment against tho ex
"c:itor, in a suit by a leg11tee, from 3ho,v
ing a deficiency of asset• Hay~s v. 
Swver. it37 

See Acno:< 2. 

TENA.',;T AT VVlLL. 
L The manure on a farm in the po~

session ofa tenant at will is liable, dur
ing the continuance of his tenancy, to b,; 
seized in exect1tion and sold for the pay
ment of his dehts. Striples v. l<Jm•ry. 201 

TENANT FOR YEARS . 
See M,u.s 2. 

TENDER. 
1. Where a town order, payable in 

corn and grain, was presented to th8 
town treasurer, who offered to pay it in 
those articles, but said that if tho payee 
would wait till a future day he would 
pay it in money; which wa• agreed;-
it was held that this was a waiver of th8 

51, sec. 23, 24-Probate 
jurisdiction. 467 

60, sec, 4-cross execu
tions. 

60, sec. 17-sale of right 
in equity. 376 

60, sec. }-attachment. 232 

82 tender; and that the treasurer had sufli
cient authority thus to bind the town. 
Veazy ·v. H"rmony. 91 

2. 'Nhen specific articles, as com or 
the like, being a part of a larger quanti
ty, are tendered, it seems they should 
be separated and set apart from the mas, 
in which they are contained, that the 
party may see what is offered, and is to 
be his own. ib. 

60, sec. 27-extent. 147 
60, sec. 34-lien. 178 
61, sec. 9-1rustee. 130 
62, sec. 7-limitations. 370 
6;2, sec. 10-limitations. 25 
67-bail. 80 

- ll8, sec. 17-liability of 
towns. 442 

- 122, sec. 2-settlement. 90 
- 135-parishes. 411 

1822, ch. 183, sec. 5-practice. 69 
-- - 364-rcal actions. 439 
1826, - 347, sec. 4-costs. 356 
1828, - 382-costs. 356 
1829, - 444, sec. 1-cost,. 161 
1830, - 462-equity. 225 

Private Statutes. 
March 15, 1805, ~ A d . 
Feb. 29, 1812. n roscoggm 
.March 21, 1829, booms. 
Feb. 24, 1824, ~ F' h . D , 
Feb. 4, 1826, IS_ m enny s 
Feb. 7, 1827, river. 153, 154 

474 

See MORTGAGE 2, :J, 4. 

TOLLS. 
See BooMs 1. 

TOWNS. 
1. In an action against a town for dam

ages occasioned by a defect or obstruc
tion in the highway, it is not necessary 
to prove that the surveyor or selectmen 
had notice of the existence of the nui• 
sanco, if it were seasonably known to 
other inhabitants of the town. Springer 
1:. Bowdoinham. 442 

2. Therefore, where a stick of timber 
wae deposited in the highway, on the 
confines of 11. village, between one and 
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fwo hours before sunset, \Vh1ch was seen 
by several illhabitants of the tr,wn. 
though not known to the selectmen or 
the surveyor; and in the same evening 
the plaintiff's chaise wheel struck thn 
timber, whereby he was thrown out and 
injured; it was held that the town was 
liable, under Stat. 1821, ch. ll8, sec. 17. 

ib. 
See MILLS I. 

PROPRIETORS OF LANDS 2. 

TOWN OFFICERS. 
1. Where a town officer is sworn into 

office by the moderator of the meeting 
at the time of his election, the proper 
evidence of the fact is the certificate of 
the moderator, filed in the office of the 
town clerk, and proved by an attested 
copy. .IJ.bbot v. Hermon. 118 

2. Overseers of the poor are justifiable 
in advancing money, employing coun-
11el, and rendering assistance in the pros
ecution of a bastardy process, the com
plainant being poor, and an inhabitant 
of their town. Dennett v. Nevers. 399 

3, And where they had done so, and 
procured judgment of filiation, with costs, 
which were collected by the attorney of 
record for the complainant, and passed 
to the credit of the town, to which he 
had chari;ed his fees ; and the record 
was afterwards quashed on certiorari; 
it was held th:i.t neither the overseers, 
nor the town, nor the attorney, but the 
complainant alone was liable to refund 
tbs costs 110 paid. ib. 

See Evm:zircE 4, 5. 
PARISH 5, 6, 7, 8. 
TDD•R I. 

TRESPASS 
Set, SALE 4, 5. 

USURY. 
1. \,Vhere the title to rertl estate ,s ab 

solutcly vested by deed of bargain and 
sale, it shall not be disturbed by proof 
that all or part of the consideration was 
a u~urious debt. Hale v. Jewell. 435 

VERDICT. 
l. If the j~dge ha8 foft c-crtain ques• 

tions lo the jury, which it wns his own 
province to decide; yet if the jury have 
come to a proper result, the verdict will 
not be disturbed. Copeland v. Wad
leigh. 141 

See JURY 2. 
PLEADil'G ] , 4. 

WAIVER. 
See CONTRACT 5, 17, 18. 

WAY. 

ESTATES UPON CONDITION 2. 
EvIDENCE 13. 

1. Fresh water rivers, of public use in 
the transportation of goods, are of com
mon right as public highways by water. 
Spring v. Russell. 273 

See CoNSTITUTIONAL LAW 2. 

WRIT. 
I. In an action on a Probate bond, it 

is sufficient if the writ be indorsed with 
the names of the persons for whose ben• 
efit it is brought, without mentioning tho 
characters in which they claim. Potte•· 
"· Titcomb. 30il! 




