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I'

CASES
IN TH'E

SUPREME JUDICIAL COURT
FOR

•rHE COUNTY OF CUMBERLAND, MAY TERM, 1829.

WARREN

& AL,

VS. PIERCE,

It is presumed, where the lots of land in each range in a new township are numbered in a regular arithmetical series, that they were originally located contiguous
to each other; and that the lot numbered two includes all the land lying between
one and three in the same range; and so of the others.
Therefore, where the proprietors of B. ordered a location of their township into
hundred-acre lots, it was held that the lot numbered eight included all the land
' between seven and nine, though it amounted to two hundred acres; and that the
party claiming a different location, was bound to repel this presumption hy
positive proof.

Tms was an action of trespass ,juare clausum fregit, tried before
Weston J. upon the general issue. The plaintiffs made title to the
lot numbered e1ght in the first range east, in Baldwin. The range
lines, and the actual location of the lots numbered seven and nine in
that range, were proved or admitted. The proprietors of that township ordered all the lots to be laiJ out as nearly as practicable in
hun'dred-acre lots; and they were usually called hundred-acre lots;
though some of them did not exceed eighty acres, while others, as
actually located, contained an hundred and twenty. The space
between the lots numbered seven and nine, in the range in question,
contained about two hundred acres; and the defendant contended
2
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that it composed two lots, to one of which, if there were two, he
made title under a grant from the proprietors. The original plan of
the township was lost. The judge instructed the jury that the lot
numbered eight must be presumed to extend from seven to nine,
whatever quantity of land it might thus include ; and that if the
defendant woutd restrict it, the burden of proof was on him to show
that by the original survey and location it did not extend so far.
And a verdict was taken for the plaintiffs, subject to the opinion of
the Court upon the correctness of those instructions.

Longfellow and Greenleaf, fo1· the defendant, argued that as it
appeared that the proprietors ordered that the township should be
surveyed and laid out into hundred-acre lots ; and the evidence was
that it was surveyed and laid out into lots; the presumption is that
the survey and location were made, in conformity with the order, into
lots of that size; and that if the plaintiffs would insist on the contrary,
the burden of proof was on them to show a different location. Williams v. Tlte East India Co. 3 East 192.

N. Emery, Shepley and Deblois for the plaintiffs.
The opinion of the Court, the Chief Justice not sitting in the cause,
was delivered at the following June term in Kennebec, by

•

WESTON J.
It is the well known practice of proprietors of townships in this State, to have them surveyed and laid out in ranges and
lots, causing both to be numbered in regular sequence. They then
sey by the number of the lot and the range, without a more particular description. And the purchaser is entitled to his lot according
to its actual location, as made by the survey, if that can be ascertained ; if not, it is to be located from the plan by actual admeasurement.
The plaintiffs are the owners of number eight, in the first range
east in Baldwin. The plan of the town is lost. There is no question about the range lines, between which number eight lies. The
plaintiffs show where numbers seven and nine are"; and these lots
are located beyond controversy. The judge instructed the jury
that number eight must be presumed to extend from seven to nine ;
and that the burden of proof was upon the party, interested to show
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a different location, to do so by satisfactory evidence. He would
have been justified in using a stronger language; and in stating that
eight did and must extend from seven to nine, unless a different
original location could be shown. The burden of proof is doubtless
upon the plaintiffs to make out their case ; but when they show the
range lines between which their lot is bounded, and the side lines
of the lots next below and next above theirs in number, they have
located their lot, and made out their case ; if it be not successfully
controverted by opposing testimony.
The proprietors voted, it seems, to lay out their town in one hun<lred-acre lots. But it is of no consequence what they proposed or
intended to do ; the question is, what have they done, by their surveyors or other agents duly authorised. Their intention, as manifested by their vote, was very inaccurately executed ; some of the
lots exceeding the quantity, which is not unusual, from the liberal
ad measurement formerly made ; and some falling short of the number of acres proposed, which has less frequently happened. It is
conceded that eight ought to adjoin seven, because the surveyor
must have begun at one and progressed onwards ; but it is urged
that it would not conclusively follow that it would extend to nine ;
especially in the present instance, where the plaintiffs claim two hundred acres, instead of one hundred, to which, it is insisted, his lot
should be restricted ; and that it ought the rather to be presumed
that the surveyor dropped or omitted a lot in his numbering. But
it must be considered that there is precisely the same reason for
presuming that nine adjoins eight, as that eight adjoins seven. The
line therefore adjoining seven is no better established than that which
adjoins nine. If the defendant could have shown original corners,
or a line dividing the space between seven and nine, the case would
have been differently presented. But the burden of proof was upon
him to do this ; and as he failed to do it, eight must be located as
it stands numerically, adjoining seven on one side, and nine on the
other. Selling, as the proprietors do, by the number of the lot and
of the range, the range and lot lines are referred to as monuments,
and when found, will govern and control courses, distances and
quantities.
Judgment on the verdict.·
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CAMPBELL

vs.

PROCTER

Where a tenant at will assented to an extent upon the land as his property, pointing it out to the cieditor, assisting the surveyor, and not giving notice that the
land belonged to another ; this was held to be a determination of his tenancy at
will.

In such a case, the landlord may have trespass against the judgment creditor, for his
entry on the land and treading down the grass.
Whether a writ of trespass for treading down the grass, brought by the owner of
land in the possession ofa tenant at will, can be amended by alleging a usurpation of the fee ;-qurere.

Tms was an action of trespass quare clausum frr,git, brought by
Elizabeth Campbell, wr.o made title to a farm, including the locus
in quo, under a deed from William Campbell, her father. The defendant was a judgment creditor of the father; and derived his title
under the extent of an cxecutiion upon the land as the property of
the father, subsequent to his dP.ed to the plaintiff, which the defendant impeached as fraudulent and void. The only act of trespass
proved was the entry by the defendant, with the deputy sheriff and
appraisers, to set off the land. And it appeared that the father,
ever since his deed to the plaintiff, and up to the time of the extent,
had occupied the land under the plaintiff, as her tenant at will ; and
that at the time of the extent he was present, and pointed out the
place where he wished the land to be set off, saying it would be better for him, and for the defendant; and that he assisted in preparing
the stakes to mark the limits of the parcel set off.
It was insisted by the counsel for the defendant that the trespass,
being merely the treading down of the grass, was an injury not to the
plaintiff, but to her tenant at will, who alone was entitled to the remedy. Whereupon the plaintiff moved to amend her writ by charging
the defendant with usurping the fee; and this amendment, though
resisted, was allowed by the Chief Justice, before whom the cause
was tried.
The jury were instructed that if the tenancy at will was determined before the entry by the defendant, the action was maintainable ;
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and that, if the father consented to the extent of the execution on
the locus in quo, in preference to any other part of the farm, it was
a waiver of his rights as tenant at will, as to that parcel, and so far a
determination of the tenancy. And they returned a verdict for the
plaintiff, which was taken subject to the opinion of the Court upon
the points raised at the trial, and the instructions of the Judge.

N. Emery and Greenleaf, for the defendant, maintained that
the amendment essentially changed the character of the suit, by conveying to the plaintiff a right of action she had not before ; and that
therefore it was inadmissible. Little v. Palister, 3 Greenl. 6. 6.
Dane's /1.br. 265. 267. Doug. 63.
And as to the tenancy at will, they argued that it was not determined hy the tenant's consent to the levy, because that consent was
in no wise necessary to give validity to the act. Though his own
title, if he had any, was thereby divested, yet this required no act
of his own. It was by operation of law, in invitum; and could not
affect his tenancy, which was forfeited by nothing short of a deed,
or other voluntary invasion of the rights of his lessor. Here the tenant chose no appraiser, and took no necessary part in the proceedings; but merely indicated, in case he must be deprived of a part
of the land, which, of two evils, would afflict him the least.-Without his consent, it was a trespass on him ; with his consent, it was
no trespass on his landlord.

Daveis and Deblois, for the plaintiff.
WESTON J. delivered the opinion of the Court.
The principal question presented in this case is, whether the tenancy at will in William Campbell was determined at the tiine of the
alleged trespass. In the relation of landlord and tenant, fidelity is
required on the part of the tenant. The authorities, cited for the
plaintiff, maintain the position that any act of desertion, or which is
inconsistent with an estate at will, done by the tenant, will determine the estate. The tenant, in the case before us, who was the
judgment debtor, pointed out the land, which he held at will, to be
levied on as his property, and otherwise as~isted at the levy. In-

,

14

CUMBERLAND.
Potter, Jud,ge, &c. v. Webb & als.

stead of notifying the officer and the judgment creditor, that it was the
property of another, and that he held it only at will, as his duty required; by this act he claimed the land as his own, and thus disclaimed
his tenure. This was an unequivocal desertion of his duty as tenant, and an act clearly inconsistent with an estate at will. "re are
all of opinion that the tenancy at will was thereby determined.
This view of the case removes the objection to the amendment
admitted by the judge; who presided at the trial.

Judgment on the verd·ict.

PoTTER,

Judge,

&c.

vs.

WEBB & ALS.

A feme sole, being one c,f two joint administratorn, gave a mortgage to her sureties, conditioned to save them harmless from the official bond given by her and
her colleague to the Judge of Probate; and afterwards took husband.-It was
h6ld that this condition did not necessarily extend to any unfaithfulness but her
own ;-but that ifit might apply to the acts of both, it included only their joint
acts, and not those of her colleague, done after her own authority had ceased by
the intermarriage.
At the trial ofan issue impeaching a decree of the Judge of Probate as obtained by
fraud and collusion, th,i general character of the parties accused of the fraud is
not examinable,
Whether interest can be computed !beyond the penalty of a bond given for official
good conduct, qumre.
Whether interest can be computed on a judgment, where scirefacias is brought to
revive it, or to have farther execution, qumre.

This was a second scire facias to have further execution of a judgment of this Court rendered at .May term, 1814, for 10,000 dollars,
being the penalty of a bond given by Susanna Webb and Joshua
Webb as principals, and .11.rchelaus Lewis and John Gordon as sureties, for the due administration of the estate of Jonathan Webb.
After the former pleadings in this case were adjudged bad, see 5.
Greenl. 330, and a repleader awarded on motion, the defendants
having oyer of the reCllfd, pleaded-first, the settlement of various accounts at the Probate office, both bv the two administrators jointly,

MAY TERM, 1829.
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and by each separately, and various decrees of distribution of assets
to the widow and heirs, by which it appeared that assets, to a much
larger amount than the penalty of the bond, had been paid under
decrees and orders of the Judge of Probate, and acc0tinted for to
him. Secondly, in bar of execution against the sureties, that the
latter had paid, under some of the same decrees and for debts allowed in the same accounts, setting them forth, the sum of $10,266,
73. A third and fourth plea, shewing the same facts, were pleaded by the sureties only. It appeared from the record that Susanna
Webb's office of administratrix was terminatecl by her marriage to
Nathaniel Patridge, her second husband, between .11.pril IO, 1816,
the time of the settlement of her last account, and .11.pril 28, 1819,
when the last allowance was decreed' of her share as widow.
The plaintiff, to each of these pleas, replied in the same manner ;
setting forth divers conveyances of real estate, partly in fee and
partly in mortgage, from the administrators to their sureties ; and a
valuable estate in mortgage from Joshua to Susanna Webb, conditioned to save her harmless from the bond, he having most of the
assets in his hands ; and a forther indenture between Susanna Webb
and Josiah Pierce, by which it appeared that the latter had taken
conveyances of all the property assigned by Joshua to her, and of
all which he and she had assigned to the sureties; in consideration
whereof he covenanted, among other things, to save her and the
sureties harm1ess against all their liabilities under the administration
bond, &c.
To each of these replications the defendants, protesting that they .
never had possession of the lands mortgaged to them, and were not
indemnified thereby, demurred in law; because, 1st, the replication
was a departure from the writ ;-2d, it neither traversed nor avoided
the bar ;-3d, it was double, argumentative and informal ;-4th, it
put in issue facts which were immaterial, and irrelevant to the matter of the action.
The defendants, in a fifth plea, alleged that the decree of distribution passed .11.pril 28, 1819, in the Probate Court, of which execution
was sought in the present suit, and by which 17 50 dollars were ordered to be paid to the widow, and 500 dollars to each of the heirs, was
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procured by fraud and collusion between Patridge and Joshua Webb;
and in a sixth plea the same decree was impeached for fraud between Joshua Webb and "the other heirs at law of said Jonathan."
These pleas were traversed, and issues joined thereon to the country.
At the trial of these last issues, before the Chief Justice, the plaintiff's counsel offered in evidence a deed of mortgage given July 29,
1812, by Susanna TVebb to Lewis and Gordon, conditioned to save
them harmless from the bond given by them for the faithful performance, by Susanna and Joshua Webb, of the trust of administrators,
&c. This was rejected as irrelevant to either of the issues. The
plaintiff's counsel also asked one of the witnesses of the defendants
"whethe!: it was the character of Patrid1se to deal in fraud?" which
being objected to, the question was overruled. After the introduction of other testimony, the jury were instrncted that the decree was
not impeachable except on the ground of fraud and collusion, to establish which the burden was on the defendants. And they found both
issues for the defendants. The plaintiff thereupon took exceptions
to the opinion of the Chief Justice excluding the deed and the testimony sought from the witness ; and also moved the Court to set
aside the verdict, as being manifestly against the weight of evidence.

Longfellow and Greenleaf, for the defendants, upon the questions
presented by the demurrers, argued that as the pleadings disclosed
compulsory payments beyond the penalty of the bond, .their liability
was determined. No interest is chargeable on a bond for good conduct, the penalty being merely an absolute stipulation, of the nature
of liquidated damages. The cases in which interest is computed
beyond the penalty, :are where the bond is conditioned to pay a sum
of money, or to deliver a specific article. It is never given where
the damages are uncertain, and do not depend on calculation; where
there can be no tender of the sum actually due. Thus, it is not
computed against bail; Koppel v. King, 7 D. 'Y E. 370; Stevens
v ..Cameron, 8 D. 'Y E. 28; Mitchell v. Gibbons, I H. Bl. 96.Nor against sureties; White v. Sealey, Doug. 49; 5 Dane's .Jl.br.
244. Nor, in chancery, in favor of bond creditors; Gibson v.
Egerton, Dickens 409; Kettleby v. Kettleby, ib. 514. Nor on old
bonds; Tew v. E. of Wint1wton, 3 Bro. C. C. 489; Knit.Jhf v.

:MAY TERM, 1829.
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Jl1.aclean, ib. 496. Nor against the assets of a deceased debtor;
l Ball iy Beatty, 239. Nor in any case, except under special cir~
curnstances; Clark v. Seton, 6 Ves. 411. Nur is it given on any
bond, till the penalty is forfeit<:!d by a breach of the condition. Car~
ter v. Carter, 4 Day 30, 36.
But in a scire facias, interest is never computed at all; it being
only a judicial writ, to execute a subsisting judgment, not to obtain a
new one. Obrian v. Ram, 3 Mod. 187; Knox v. Castellow, 3

Burr. 1789 ; Henriquez v. Dutch W. I. Ca. 2 Stra. 807 ; 2 Ld.
Raym. 1532; How v. Cadman, 4 Greenl. 79.

N. Emery and .!l.dams, for the plaintiff, contended that howevet
the point of interest may have bee!l held in England, in this State
the practice has been to compute it on the penalty of every bond,
. where it was necessary to make the indemnity of the obligee complete. And this rule best comports with the reason of the common law, and with natural justice and equity. Barris v. Clap,
l Mass. 308; Pitts v. Tilden, 2 Mass. 118; Warner v. Thurlo,
15 .Mass. 154; Bigelow v. Bridge, 8 Mass. 275; 2 Fonbl. Eq.
388, 441.
The rule applies in all its force, as well to a scire facias for further
execution of a judgment, as to debt on the judgment, or the bond.
The judgment, by our statutes, is merely constituted a security against
farther breaches ; and by force of these statutes, its common law
attributes, as a judgment, are essentially changed . .!l.ncient Charter8
409, 608, 5 Bin. 56, 61. It draws interest like any other security;
and this, too, againsnhe sureties, who appear to have been. fully indemnified, and therefore stand in the place of principals.
The pleas, they further contended, were bad, being several pleas
by joint obligors. Brazier v. Clark, 5 Pick. 96; Jackson v. Stet~
son, 15 Mass. 54; Tappan v. Bruen, 5 Mass. 196. Nor do they
allege that any part of the penalty, eo nomine, has been paid ; nor
that any part has been paid of the sum decreed to be paid to the
heir, for whose benefit this suit has been brought. Yet the bond is,
in its nature, a several stipulation with each creditor and each heir
to the estate ; and payment of the amount due to one is no discharge
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of the debt of another.

5 Dane's .!lbr. 265, sec. 2.

If there is

not enough for all, they must abate pro rata their several demande.
Lovelass on Wills, 234.
As to the excep1tions taken, they argued that the plea of fraud
was, in its effects, similar to an indictment for cheating ; and hence,
upon cross examination, the character of Patridge for integrity was
m ISsue. Even the character of the deceased witness to a will is in
issue, and examinable, upon a suggestion of frnud in its execution.
2 Stark. Ev. 24 l ; S Esp. Rep. 284; Commonwealth v. llardy,
2 }YI.ass. 303; M'NaUy, 248. Upon a principle somewhat similar
the deed ought to have been admitted, as showing the motives and
causes operating to restrain him from the commission of fraud. It
was a specific appropriation of so much property to protect sureties;
and whatever migbt be its strict legal construction, no common man
would venture on a me:isure evidently putting so gre:it an amount in
jeopardy.
C. J. delivered the opinion of the Court at the ensuing
June term in Kennebec.
MELLEN

There can be no possible doubt as to the correctness of the judge's
decision in refusing to permiit the witness to answer the question
mentioned in the exceptions. In a criminal trial, a defendant may
offer evidence of his good character and conduct, as having a tendency, in cases of presumptive proof, in some measure to repel the
presumption; but in civil actions, the allegata must be proved or
disproved by particular facts, and not by general reputation.
As to the other point, it is equally clear that evidence which is
irrelevant is not admissiLle : or at least a judge, in the exercise of
his legal judgment, may decide whether it is of that character; and
if so, may exclude it ,; and the most proper course is to exclude it,
so that a cause may not be burdened with useless facts. In the case
before us, the first plea is, that the decree was procured by fraud
and collusion between Patridge and Joshua Webb. And the second plea is, that it was proeured by fraud 11nd collusion between
Joshua Webb and the other heirs of Jonathan Webb. By the verdict, both issues were found in favor of the defendants. The deed
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which was offered, was rejected on the ground of irrelevancy; because it wus considered as having no bearing on the questions in
issue ; as having no tendency to disprove or repel the allegations of
fraud and collusion averred in the two pleas. The deed was executed in 1812, which, it is admitted, was several years before the grantor was married to Patridge. It shows a disposition, on her part: to
protect Lewis and Gordon, the sureties, against the administration
bond, as far as the life estate, expressed to be conveyed, would protect them ; but her character and correctness of conduct were not
in issue, nor even impeached or suspected ; neither does the case
present any proof that she was conusant of the intentions of her
husband in procuring the decree, or any of the transactions in relation to the settlement of the account. It is contended that it is improbable that Patridge would aid in the accomplishment of any
measure which would be prejudicial to his own interest; that to subject Lewis and Gordon to injury and loss, would give them a claim
on the lands conveyed by said deed for a complete indemnity; and
that his interest in those lands in her right, would be ultimately affected by any losses which the sureties might sustain by means of the
success of the alleged fraudulent arrangement. Upon inspection of
the condition of the mortgage deed, we are by no means satisfied that
such a consequence would follow, upon a fair construction of it. The
language is this, "If the said Lewis and Gordon shall be saved and
kept harmless from a certain bond, given by said Susannah and
Joshua Webb, and the said Lewis and Gordon, to the Hon. Samuel
Freeman, Judge of Probate for said county, for the faithful performance, by said Susannah and Joshua, of the trust of administrators to the estate of Jonathan Webb, late of said Falmouth, in
which bond said Lewis and Go~don are sureties, then this deed
shall be void." All the language of the condition which follows
the words " a certain bond," is merely descriptive of the bond, and
does not necessarily import that the deed was intended as an indemnity against any unfaithfulness but her own, or such as she might
stand accountable for, in her capacity, to 1he Judge of Probate, or
liable for to the surtties, had no mortgage deed been given. But
should the condition be construed as an indemnity against the official
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unfaithfulness of both the administrators, we apprehend it must have
been intended to relate to acts for which they would be liable jointly. Now it appears that for some years before the settlement of the
account, and date of the decree thereon, the said Susannah had intermarried with Patridge; by which marria1;e she ceased to be administratrix ; all her rights and liabilities were terminated as such;
and the whole authority devolved on Joshua Webb to complete the
administration on the estate, according to our laws. The sureties,
therefore, could not be prejudiced by any of her acts after the intermarriage, and therefore could never be entitled to indemnity from
her for such acts. But if, on the ground5 suggested, the deed would
have had any tendency to repel the defendants' evidence as to the
fraud and collusion, and so should have been admitted, still there is
no good reason for granting a new trial on that account; because, as
before state<l, both issues have been found for the defendants; and
the second plea does not allege any fraud or collusion on the part of
Patridge, but between Joshua Webb and the other heirs of the intestate ; and with the facts thus stated, the deed of Susannali Webb
had not the least connexion. The fraud and collusion alleged ia
either plea, and being: found by the jury, are as fatal to the decree, in
this cause, as a findin1~ of the truth of both pleas. In the view we
h,ave taken of the exceptions, we are all of opinion that they must
be overruled.
The motion for a new trial on the ground that the verdict is agairn,t
evidence is not sustained. Being a question of fraud, it was pecularly proper for the final decisiion of the jury; and we see no reason
for doubting the correctness of their conclusions from the evidence,
a statement of which seems unimportant.
These two questions being thus disposed of and decided in favor
of the defendants, it has become altogether unnecegsary for us to decide upon, or even examine, the points which have been discussed_ in
the argument upon the demurrers.

Judgment on the verdict.
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The inhabitants of NoRTH YARMOUTH vs. The inhabitants
of CUMBERLAND,
An award of arbitrators at common law, is not examinable, except on the ground of
corruption, gross partiality, or evident excess of power.
Awards of referees, appointed under the statute, or under a rule of court, are open
to other objections, such as mistakes of law, or fact, and the like; for which the
court to which the award is returned, will either reject or recommit it, at discretion.
Where, upon a division of the town of N. and the incorporation of a part into the
new town of C., commissioners were appointed by the act of separation, with
power to consider its terms and conditions, and award what sum of money one
town should pay to the other in order to do justice between them; and an action
of the case was given to recover the sum thus awarded ;-it was held that this
award was not examinable for excess of power, nor for mistake either of law or
fact.

Tms action was assumpsit, urought by the town of North Yarmouth, to recover 197 5 dollars, awarded by commissroners appointed
by the special statute of 1821, ch. 78, sec. 9, dividing that town, and
incorporating thp part set off into a new town by the name of Cumberland. See 4 Green!. 459. The commis£ioners were empowered
"to consider the terms and conditions of the act," and award
what sum of money one town should pay to the other, " in .order
to do jm,tice between them."
At the trial of this cause, before the Chief Justice, the defendants
offered to prove, by the testimony of the commissioners themselves,
that they had exceeded their jurisdiction in acting on matters not
referred to them by the statute; that is,-that as the basis of their
decision they assumed the supposition that had the towns been separated ten years before, North Yarmouth would have paid 136 do!•
Jars per annum, on account of paupers, more than when united to
Cumberland; to meet which would require a fund of about $2266;
and that Cumberland ought to pay North Yarmouth for the support of bridges 800 dollars ; making in all 3066 dollars : That they
proceeded to allow Cumberland various sums for the balance of
personal property belonging to the two towns ; for the disadvantage
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of the residence of part of its population on the islands ; and for the
anticipated inconvenient operation of the new statute respecting paupers; and awarded the difference between these sums, to North
Yarmouth :-That before the making of this award the selectmen of
the two towns had already divided the paupers then on expense, by
Cumberland taking one third of them, estimated at the cost of their
support; to make up which proportion they included not only all
who had a settlement in Cumberland, but four others chargeable to
North Yarmouth, including one having no settlement in the State ;
all of whom were still supported by Cumberland :-That the commissioners supposed these four as still charged upon and supported
by North Yarmouth, with its other poor; and calculated what this
town would be obliged to pay, more than Cumberland, dming the ten
succeeding years, upon the as~umption that these four paupers would
still be supported by .North Yarmouth; and awarded against Cumberland accordingly :-That had they known these facts, it would
have materially altered the result, in favor of Cumberland :-That
the expense of supporting these four paupers was about 96 dollars
per annum ; which sum Cumberland will annually be obliged to pay,
more than it would have paid, upon the principle assumed by the
commissioners, had no error been committed :-And that all questions respecting the terms and conditions mentioned in the second,
third, fomth and sixth sections of the act, had been amicably adjusted by the two towns, prior to the hearing before the commissioners.
This evidence the Chief Justice rejected; and a verdict was taken for the plaintiffs, subject to the opinion of the Court upon the
admissibility of the testimony.

N. Emery and Greenleaf, for the defendants, al'gued in support
of these positions.
1. The commissioners exceeded their jurisdiction. The statute
had already fixed the proportions by which all the joint property
should be divided, and the paupers supported by the two towns;
and they had divided them accordingly. It left nothing uncertain,
except the accuracy of this rule of division, to be determined by the
line of territory, as it might be changed within ninety days after the
passage of the act, by the election re5erved to persons adjoining the
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line, to belong to either town they might prefer. In reference to this
contingency, the commissioners were to consider only the terms and
conditions mentioned in the act, not including any -speculations upon
the future, either in roads, bridges or paupers; and to correct any
inequality in the proportions assumed in the statute, by the award of
a sum of money. And this excess of jurisdiction was clearly examinable, even in an award of referees ;-JIJorgan v. Mather, 2 Ves.
15 ; Sessions v. Fairfield, 2 Bay 94; }tlulder v. Crnvat, ib. 370 ;
Towne v. Jaquith, 6 Mass. 48; Tudor v. Peck, 4 :Mass. 242; or
of commissioners appointed by the legislature. Jackson v . .!lmbler,
14 Johns. 96.
2. If the agPnts of Cumberland assented to this assumption of
power, it would not render their proceedings valid ; the agents not
having been appointed for that purpose. Consent cannot confer jurisdiction. Carrol v. Richardson, 9 Mass. 331.
3. But if there was no such excess of jurisdiction, yet there was
a ·gross mistake in fact, in charging Cumberland with a sum of money equal to the perpetual support of four paupers, whom she was
actually maintaining. And mistake of foct is good ground · to set
aside an award, even
law. Dublin School v. Paul, I Bin. 59;
Pringle. v. McClenachan, 1 Dal, 486; Sumpter v. JVlurrell, 2 Bay
450; 1 Dane's .!lbr. 280, sec. 5; Jones v. Boston Mill-Corp. 6
Pick. 1 54. Lord Thurlow admitted such to be the law ; but said
it ought to appear by the testimony of the arbitrators themselves; as
it does here. .11.nderson v. Darcy, 18 Ves. 447; Caldw. 490;
Davis v. Canal Comp. 4 Bin. 296. Or, if tl1is be a mixed error,
both of law and fact, still either is sufficient to vacate the award.
Kent v. Elstob 3 East 18; 2 Com. Dig. Chancery, 2 K. 2, 5;
1 Vin . .!lbr. .!lrbitrement I. a. 39 ; Cornforth v. Geer, 2 Vern.
705 ; Caldw. 64, 66; Williams v. Craig, 1 Dal. 315.
4. But the commissioners were /not referees, because not appointed by the parties, but by the legislature, before the defendants
had a being. Nor is their report to he taken as part of the act.
For nothing can be so taken which has not gone through the forms
oflegislation. The legislature, by giving a remedy by action of the
case upon the award, instead of directing a warrant of distress, has
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plainly indicated its intention that the defendants should be admitted
to any equitable and proper defence against the award.

Longfellow and Deblois for the plaintiffs.
MELLEN C. J. delivere~ the opinion of the Court at the ensuing
June term in Penobscot.

The rejection of the evidence offered by the counsel for the defendants to prove that all questions respecting the terms and conditions mentioneii i~ the second, third, fourth and sixth sections of the
act incorporating the town of Cumberland, bad been amicably arranged and adjusted to the mutual satisfaction of said towns, before
the hearing was had before the committee, ( as they are termed in
the act,) seems scarcely to have been alluded to in the argument, or
considered as of any importance. It can furnish no ground for disturbing the verdict. The admission of it could have bad no bearing
on the cause, the decision of which depends upon the construction
of the ninth section and the proceedings which have been had under
it. The proof offered as to the above mentioned arrangement was
irrelevant ; for if the terms and conditions contained in the specified
sections have not been complied with, the parties are bound to comply with them ; and legal principles will readily furnish proper remedies, if any delinquencies exist. The main, and in fact the only
question in the case, demanding our attention, is whether the residue
of the evidence offered was properly rejected. The awaru of the
committee, on which the present action is founded, is allrged to be
e~sentially wrong ; predicated on mistaken principles and erroneous
views; and that in forming it they have far exceeded their jurisdiction. The excluded proof was to support these objections.
At
the same time it is fairly and frankly acknowledged by the counsel,
that the committee are not chargeable with fraud, partiality or misconduct, in any part of their proceedings. The interesting inquiry
then is, whether the award is impeachable on the grounds and principles which have been stated?
Submissions to referees and arbitrators are of several kinds, and
in some respects they are subject to different laws and regulations,
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in many stages of the proceedings. Under our statute, parties may
submit a controversy by agreement, signed and acknowledged before
a justice of the peace, and the report of the referees is to be returned
to the next Court of Common Pleas, for acceptance. When, also,
a cause is pending in that court, or in this, the parties may refer it;
in which case the report is to be returned to the court in which the
reference was entered, for acceptance. In both those cases the
court are often called upon either to reject or re-commit the report,
for reasons alleged. In what particular c~ses they ought to exercise
this power, is frequently a litigated question. Newly discovered evidence mii.y be a good reason for a re-commitment. So, a mistake as
to notice of the time or place of hearing; and in many instances
mistakes, in calculation or some other way, especially when made
known to the court by the referees themselves, would be good reasons why a court should not accept a report. As to cases of fraud
or partiality on the part of referees, it is very clear that, on proof of
it to the satisfaction of the court, the report would at once be rejected. In those cases where the acceptance of the report is opposed
on the ground of excess of jurisdiction, the court will so far examine into the merits of the case as to ascertain whether such is the
fact ; and if so found to be, the court will reject or recommit the
report. In all the beforementioned instances, the proper course
seems to be plain. But when the objection to the acceptance of a
report is, that the referees have not decided the cause on proper principles, or on legal evidence, or according to law, nor done justice between the parties ; courts have often pursued different courses, and
sanctioned different rules of proceeding. In 1 Burr. 277, Lord
Jl1.ansfield says that awards are not to be scanned with critical nicety,
as they are made by judges of the parties' own choosing; they are
to be construed liberally and favorably, so that they may take their
effect, rather than be defeated. It is no objection to an award that it
is against law. Kyd 185, 237, 238; Sheppard v. Watrous, 3
Caines 167. The case of Kleine v. Catara, 2 Gall. 6 l, was one
in which the parties, under a rule of court, submitted the action and
all demands to certain referees, whose report was attempted to be
impeached as against law, and for some other reasons. Mr. Justice
4
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Story, in giving his opinion, says, the clear result from all the authorities is, that the judgment of the referees is conclusive upon all matters of fact ; and he expresses a strong opinion that it is equally conclusive upon all matters of law ; and that " under a general submission, therefore, the arbitrators have rightfully a power to decide
on the Jaw and the fact; and an error in either respect ought not
to be the subject of complaint by either party ; for it is their own
choice to be concluded by the judgment of the arbitrators." See
also Chase v. Wetmore, 13 Eu,st 358; I Vesey Jr. 369; Kyd
341, and Parsons v. Hall, ex'r. 3 Greenl. 60. Many, if not most,
of the principles above stated are applicable to those cases where
the report is by law to be accepted by the court, and judgment thereon is to be rendered, before it becomes conclusive as to the rights
of the parties. It is doubtful whether the courts of Massachusetts
or of this State have ever extended the doctrine as to the conclusiveness of awards and reports, so far as it is laid down in, Kleine v.
Catara; at least in practice; and it may be a subject worthy of consideration whether it ought to be extended so far, especially in those
cases where the report is made by referees and presented for acceptance to the court to which by law it is returnable. On these points,
however, we need not give any opinion, and we do not mean to express
any on this occasion. There is no question that in case of a submission of all demands, if a particular demand was not laid before the arbitrators, nor considered and acted upon by them, an action may be
sustained upon it afterwards ; and should the submission be relied on
by way of defence, the plaintiff, by a special replication, may avoid the
plea. Webster v. Lee, 5 Mass. 334; Hodges v. Hodges, !) .Mass.
320; Ravee v. Farmer 4 D. 4' E. 146; Bixby v. Whitney, 5
Greenl. 192. And so also in case of such submission, if one of the
parties exhibits a claim fo; allowance, and the arbitrators refuse to
receive or consider it, such refusal is a good objection at law to
the award, and may be shewn by way of impeachment of it. Randall v. Randall, 7 East 81. Submissions of causes to arbitrators,
either by parol or in writing, are of a character different from those
references which we have been considering._ In these cases the
parties, either by parol or by bond, bind themselves to abide by the
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awarJ when made and published; and when so made and publish·ed, if it is a good and valid award, it needs no judicial sanctions, but
is in full force, and an action lies on'the bond, or the award, to compel performance of it. Such are the usual submissions to arbitrators
at common law, and snch the mode of enforcing the award, where
the submission is not made a rule of court before the trial, or by
order of nisi prius after it had commenced ; and by the statute of 9
and 10 of Wm. 3, ch. 15, sec. l, persons having controversies may
enjoy the same privilege before any action is commenced ; and
thereupon, on proper proof by affidavits, a rule of court is made that
the parties shall submit to and be finally concluded by the award of
the arbitrators. This statute, in its provisions, in some measure resembles ours respecting references before justices; except that the
award is not enforced by judgment and execution, but by process of
attachment against the delinquent, if found necessary. In Morgan
v. Mather, 2 Ves. 15, Lord Loughborough lays it down as clear that
corruption, misbehavior, or excess of power, are the only grounds of
setting aside awards. In Newland v. Douglas, 2 Johns. 62, it was
decided that proof of a mistake by arbitrators was not admissible in
a court of law; it could be corrected in a court of Chancery only;
and in Barlow v. Todd, 3 Johns. 363, the court say, "Arbitrators
are judges chosen by the parties themselves; and their awards are
not examinable in a court of law, qnless the condition is to be made
a rule of court; and then only for corruption, or gross partiality."
As to these rules, the practice in New York is believed to be similar
to the practice in England. According to the last decision, as we
have no such practice in this State, an award of arbitrators is not
examinable, except on the ground of corruption, or gross partiality.
The cases cited by the counsel for the defendants to show that an
award is void in whole or in part for excess of power, cannot, and
seem not to be contested ; and many of the others are cases of reference under rules of court, in virtue of which, reports are set aside
on motion, or summarily enforced. As before stated, such is,, not
our practice. In Long v. Stanton, 9 Johns. 38, which was covenant on bond conditioned for performance of an award, the submission was general, including all demands in law and equity ; parol
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evidence was not admitted to limit the extent of the submission to
certain facts. In Wills v. Maccarmick, Z Wils. 148, it was decided that in an action of debt on an award, the corruption and partiality of the arbitrators could never constitute a defence at law ; and
in Braddick v. Thompson, 8 East 344, the same principle was distinctly recognized and confirmed ; and the court declared that the
only mode in which the defendant could avail himself of the objection to the award on the ground of corruption and partiality, was by
applying to the equitable jurisdiction of the court for the purpose of
setting aside the award. The case of Jackson v . .11.mbler, 14 Johns.
96, has some strong features resemblfog those in the case before us.
By consent of parties interested, certain persons were appointed by
the legislature to settle the boundaries of a large patent. The
commissioners were not to submit their .report to any tribunal for
their sanction. They made their report ; and one objection made
to its validity, in that trial, was, that in settling the boundary line, they
had proceeded contrary to law. Spencer J. in delivering the opinion of the court says, "It is a novel objection that an award is
against law, when it deoides upon a complicated question of boundary, and when that very question was the principal matter submitted."-Again he says, "In deciding the questions raised, we
ought to give a fair and liberal interpretaticn to the award of the
commissioners ; we can take no notice of the originat merits of the
case ; these the parties have seen fit to submit to the commissioners. ·when an arbitrament takes place by the mere act of the parties, it cannot hr. made an objection to the award that it is against
law,-much less can we do it when, to the act of the parties
is superadded an act of the legislature." This objection to the
award was overruled. See also Cranston '-Y al. ex'r v. Kenny, 9
Johns. 212.
But without further consideration of the general principles of law
applicable to awards and reports of referees, of a common and ordinary character, as reduced to practice in England, and in Massachusetts, and this State, and not meaning tQ place the decision of this
cause upon those principles, it is perhaps of more importance to examine, with some particularity, the act of incorporation, and several
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of its provisions. It is a matter of notoriety that ..yben large towns
are divided, numerous circumstances are to be taken into consideration, and numerous interests to be examined and secured ; that divisions of towns are not made by the legislature, except on the
application of some portion of the inhabitants ; and that no measures are adopted for the purpose, till after due notice to the towns
interested. As the legislature cannot be presumed to know any thing
of those numerous interests which are to be affected by the division
of one town into two, there must, from the nature of the thing,
be a consultation among those who have such interests. Every
town is supposed to have, and generally has, property to be apportioned and divided; and privileges and burdens to be regarded, and
become the subjects of legislative provisions in an act dividing the
town, and incorporating the new town. The object which the legislature has in view, in giving notice to a town when a petition is
presented for its division, is that all interested may be heard, and
that the act of incorporation, which is in contemplation, may contain all such provisions as are either ag:reed upon by those who are
interested, or such as are acquiesced in, as the most conducive to
the peace and convenience of the whole. All the sections of the
act, excepting the ninth, seem to have been the effect of consultation, estimates and arrangements, while the subject was under the
consideration of the legislature; and they are generally of the
same character as those found in other acts dividing towns. Some
are more and some are less particular. By those provisions, proportions of property on hanrl, and of monies assessed, or due, are
settled, and a variety of arrangement;; are made, so far as known
facts enabled the legislature, and those interested, to make them,
fixing permanently the rights and liabilities of both towns respectively. All this is done without any aid from the ninth section; and
that appears to have had a special and superadded office assigned
to it. It is not pretended that it w'as designed, by any language
used in this section, to repeal or disturb any of those provisions
which are contained in the preceding sections. The inquiry then
is, and it must be rationally answered, for what purpose was the
ninth section enacted, and what powers were thereby given to the
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committee therein appointed? Whatever those powers were, both
towns have assented to their ioxercise, and ate subject to the rlecisions of the committee as far, to say the least, as though they had been
expressly chosen by them; for North Yarmouth is claiming a·sum
of money as due upon their award ; and Cumberland has accepted
the act of incorporation, and is now enjoying the benefits of all the
special provisions, of a specific character, w·hich the act contains.
This ninth sec.tion differs from all the preceding, inasmuch as it
does not profess to define, prescribe, establish or settle any thing ;
but presupposes that there were some things unsettled and undefined;
some contested claims not then capable of definition and settlement
by mere legislative enactment ; and for these reasons this section,
with its special provisions, was added, whereby a power was delegated to three persons by name, to do and complete something,
connected with and growing out of the division of North Yarmouth,
which had not been done and completed by any or al! of the preceding eight sections. This seems evidently, and is not denied to have
been, the object which the legislature had in view, in the appointment of the committee. Not being then able to ascertain and decide what sum, if any, either town ought to pay to the other, to do
justice to the injured town, by compensating for losses it might sustain in consequence of the division, and therefore not being able to
insert the same definitively in the act itself, the legislature constituted the committee, and gave them their powers, for the expl'ess purpose of ascertaining such sum, and reporting it to the indebted town.
As to such sum, the ninth section may be fairly viewed, at least in an
equitable consideration of the subject, as a species of provisional
legislation; and the sum being ascertained in the mode prescribed,
and by the consent of both parties, there seems no solid objection,
why, in such equitable view, it should not be considered as binding
as though it had been named in the act itself; though it is true that
in legal contemplation, such a provisional arrangement cannot be
considered in tlte light of legislation, in respect to the sum ascertained by the award in question.
The next question is, what power was given to the committee ?
The words are, " appointed and empowered to consider the terms
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and conditions mentioned in this act, and to determine what sum of
money, if any, shall be paid by either of said towns, to the other,
in order to do justice between them." It is difficult to assign any
good reason why the ninth section was added, if justice had _been
done by the provisions contained in the preceding sections ; in fact,
it seems to be an admission, by all concerned, that justice required
some further investigation of facts, not embraced in the previous
section, and an· estimate of the consequences resulting from them,
considered in an equitable point of view. It is contended by the
counsel for the defendants, that the power of the committee ought
to be considered as having relation merely to those changes which
might take place in virtue of the provisions of the seventh section ;
that as by that section, the people adjoining the line of division as
established by the first section, might, within the limited term of
ninety days, by their election, essentially vary the ultimate line of
division, and proportion of territory and property belonging to the
towns respectively, justice would require that such changes, as to
amount of territory and property, should be a fair basis on which
the committee might and ought to award compensation, to be made
by one town to the other. If their powers were intended to be thus
restricted, why was not the language of the section confined to that
subject ? Instead of that, however, it is general, and has immediate
relation to all the terms and conditions of the act. Why then
should· construction confine that language to one of those terms and
conditions ? The legislature proceeded on the gro11nd that a division of property, rights and liabilities, in the proportion of one
third to two thirds, was considered a fair one ; yet it must have
been in some degree conjectural ; and might well be considered as
a legitimate subject of revision by the committee, who were empowered to consider all the terms and conditions, so far as to enable
them to do justice between the towns, by awarding the JJayment of a
sum of money, by one to the other, though they had no authority to
annul or change any of the provisions of the preceding sections ;
and it is not contended that they had such power. When an award
is objected to, upon the principle of an excess of jurisdiction on the
part of the arbitrators, such excess should manifestly appear from
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facts, and not be a mere inference, drawn from language of doubtful construction, which has been employed in the grant of powers to
the arbitrators ; mm·e especially in a case where the language is
general, and the object in view is to grant powers wholly of an
equitable character, to enable the arbitrators, under given circumstances, to do justice between the parties who have selected them as
judges to accomplish so desirable an object. When such general
language is used as that in the ninth section, it is not easy to perceive how the committee could exceed their authority, when acting
with purity of heart, and honestly endeavouring to ascertain what
was justice between the contending parties, and then in making an
award for that sum, which they allowed, for the very purpose of
doing that justice. The committee were clothed with the powers
of a court of equity, under the limitations specified ; they were
constituted, according to the terms of the section in question, the
exclusive and final judges, as to what amounted to justice between
the two towns, as much as the commissioners in the case of Jackson
v . .11.mbler, before mentioned, were as to settling the line of the patent. In the cases of Harlow v. Frenclt, 9 Mass. 192, and Lambert
f al. v. Carr f al., ib. I 85, the decisions of the committee on
Eastern lands were adjudged to be conclusive as to the rights and
boundaries of the lands of settlers; such committee having acted
under resolves of the legislature. In the three cases last named,
the doings of the committees were not required to be accepted and
sanctioned by any superior power; and in the section we are examining, the award of the committee is not made subject to the examination and approval of any other tribunal or body; on the contrary,
the provision is that if the town against which the award should be
made, should not, after notice" within six months 1 ' pay the monies
awarded, according to the tenor of such award," an action might be
had therefor by the town in whose favor the award should be made.
lnstead of an action of debt brought on an award, as in common cases, or on the bond of submission, to enforce payment of the award,
the act, in the case before us, provides for the recovery of the amount
of the award by an action on the case. Now, could the legislature
have intended that the town having claim to the sum awarded might,
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as the act expresses it, " have an action of the case therefor in any
court proper to try the same," and yet not have a right to maintain the action and recover judgment for the sum awarded? Could
they have intended that in such action the delinquent town should
have a legal right to go into an examination of the original merits, and
impeach the award on the ground of excess of authority in the committee, or for any of the other reasons disclosed in the report of the
evidence? Could they, after having prescribed the mode of trial by
a committee, for ascertaining the amount to be paid by one town to
the other, to do justice between them, have intended that this very
question should be re-examined and finally decided by a judicial
court and jury, contrary to the terms of the law and the agreement
of the parties? An affirmative reply to these questions would not
only be disrespectful to the legislature, but an imputation upon
them as men of understanding and fairness. In such circumstances
as these, how can this court pronounce that the committee exceeded their powers? and if they have not, what right have the defendants
to examine the principles on which they formed their decision? The
objections to this course of proceeding are certainly stronger than in
cases of common references or submissions. If there had been fraud
and corruption in the committee, it might and would render the
award a nullity ; for even a judgment of court may be impeached
and the effect of it destroyed, in this manner.
As to the mistake which the defendants offered to prove to have
been made by the committee, in relation to the four paupers, who
had, before the time of trial, been assigned to Cumberland, and
were then supported by that town, and were yet estimated in the
computation of the committee, as though they were then supported
by North Yarmouth; and as to the alleged difference which this
fact would have made in the result, in favor of Cumberland, had the
committee then known those facts ; we would observe, in addition to
the general answer which we have given to the objections urged
against the ruling of the judge, excluding all the offered evidence,
that the alleged mistake was not the mistake of the committee, but
of the agent of Cumberland, whose duty it was to have disclosed to
the committee the facts as to the assignment and situation of the
5
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paupers in question, as well as all other facts essential in the defence,
or so deemed to be. The town of Cumberland must not complain
of their own omission and avail themselves of it, by calling it an error of the committee. An award is not to be impeached for alleged
errors which would not have ex:isted, had proper information been
given to the committee by those now making the objection. Surely
it would be no impeachment of a verdict as erroneous, that the party
against whom it is returned neglected to offer proof to the jury of
partial payment of the sum demanded, when the verdict was correct
on the evidence before them.
It is not denied, by the counsel for the defendants, that some hundreds of dollars of the sum awarded may possibly be due ; yet on
what principle can this be, if the committee's powers were not of the
general and equitable kind which has been mentioned ? Still the
award is contested. The control which this court has over the
award, extends no further than the enforcement of the collection of
the sum awarded ; we have no authority to pronounce it good in
part and bad in part, for the reasons wl1ich have been fully given in
the course of this opinion. Knowing, as we do, that this is a cause
in which the parties have for several years felt a strong interest, and
which has been a subject of critical and labored and persevering investigation, in different forms, both by the counsel and the court ; we
have been led to a more particular and extensive discussion of its
merits than might otherwise have been deemed necessary ; and we
have all arrived satisfactorily to the conclusion, that the motion for a
new trial cannot be sustained ; and accordingly we order

Judgment on the verdict.

MAY TERM, 1829.

35

Richardson v. Field.

RICHARDSON

vs.

FIELD,

The party giving a usurious security is in all cases entitled, at some time, to avoid
it by showing the usury, unless he has waived the right by his own act, or forfeited it by his own neglect.
Therefore, where a right in equity of redemption had been sold at a sheriff's sale,
and become absolute in the purchaser by the expiration of a year, and the purchaser took an assignment of the mortgage, thus uniting the whole title in himself; and then brought a writ of entry against the mo1tgagor, who had always remained in possession; it w~ held that the latter might set up the defence of
usury in the notes, to defeat the demandant's title.

Tms was a writ of entry, in which the demandant counted on his
own seisin ; and it was tried before the Chief Justice, upon the general issue, with a reservation of liberty to give special matter in evidence. The writ was sued out Feb. 5, 1827.
The demandant showed a mortgage deed of the premises, dated
March 22, 1821, made by the tenant to one Bracket, to secure the
payment of 2998 dollars and interest, viz. $107 26 in one year,
and the residue in two years; and deduced title to himself under a
sheriff's sale of the right in equity of redemption, Sept. 3, I 825.
He also showed an assignment of the mortgage from Bracket to
him, Oct. 16, 1825; and it appeared that on the same day the
demandant had mortgaged the same premises to Bracket, to secure
the payment of $1900 05.
The tenant proved that Bracket, at the time of making the mortgage, promised to pay his debts as they should become due ; but
that he had paid only about a thousand dollars. He also offered to
prove that the notes secured by the mortgage were given without
consideration. and were usurious; but the Chief Justice rejected
the testimony ; and a verdict was returned for the demandant, subject to the opinion of the court upon the admissibility of the evidence
offered.
Longfellow and Greenle<lf argued for the demandant! that the
proof of usury was not open to the tenant, as the title was out of
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him by the sale of his right in equity, and the lapse of a year. By
Stat. 1821, ch. 60, sec. 18, the sheriff's deed is to have the same
effect as if the conveyance had been made by the debtor himself.
It is therefore a new contract, made between the tenant and the demandant, who is an innocent party, against whom usury cannot be
set up. Bearce v. Barstow, !) .Mass. 48; 5 Dane's .!l.br. 356;
Stewart v. Eden; '.2 Caines, 150 ; Ord on Usury, 103; b. c;
1 Campb. 165 ; note.
But if this defence could at any time be set up against an innocent purchaser of the equity, it is not admissible after the title of
the latter has become absolute by the lapse of time. Plint v. Sheldon, 13 Mass. 443. Such a doctrine would be open- to gross abuses. If one must suffer, let it be him who has remained silent,
while the purchaser was unwittingly acquiring a defective title.
Upon this principle no injustice will be done, since the mortgagor
can have all his equitable rights, upon a bill brought to redeem.

Fessenden and Deblois for the tenant.
:MELLEN

C. J. delivered th(: opinion of the court,

By the report of the Judge it appears that the tenant offered to
prove that the notes, mentioned in the mortgage deed from him to
Bracket, were given without consideration, and also that they were
given upon a usurious consideration. The evidence thus offered
was excluded by the Judge who presided at the trial; and the question reserved for the consideration of the whole court is, whether it
was properly excluded ; if so, judgment is to be rendered on the
verdict; otherwise a new trial is to be granted. The first objection, relating to the consideration of the note has been very prudently abandoned by the tenant's counsel, as one which could not,
on any legal grounds, be sustained. We therefore pass it over, and
proceed to the consideration of the question of usury.
In the first place we may here remark that the tenant has not,
and does not pretend to have, any title to the demanded premises,
other than his possession. The demandant, as the assignee of the
mortgage, under the conveyance of Bracket, and as purchaser of
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the tenant's equity of redemption, has completely united the two
parts of the estate, and become absolute owner of the same, at least
in respect to the tenant; because the mortgage by the demandant
to Bracket is a fact which does not concern third persons ; as to
them, the demandant is considered the owner. The question then
is, whether it is competent for the tenant to avail himself of the evidence of usury in the notes described in the mortgage deed, for the
purpose of defeating the demand ant's estate ? It has been decided in
Boardman v. Roe 4" trustee, 13 .Jl,Jass. 104, and Flint v. Sheldon,
ib. 443, that an absolute conveyance of land cannot be avoided by
evidence of usury ; the same not being ,: an assurance for the payment of money lent." And it has also been decided in Green v.
Kemp, ib. 515, that "a mortgage made upon a usurious consideration is void only as against the mortgagor and those who lawfully
claim the estate under him ; and that a purchaser of the mere
equity of redemption cannot avoitl the mortgage by plea or proof of
usury." The tenant, when this_ action was commenced, had no
right to redeem the mortgage ; the whole of the interest that remained in him, after making the mortgage, having been purchased
by and conveyed to the demandant; in fact, the tenant, if he has
no right to make this defence, is a mere stranger and a disseisor.
Another.principle is laid down by Jackson J. in delivering the opinion
of the court in the above case of Flint v. Sheldon. It was a writ
of entry, in which the demandant counted on his own seisin, and in
support of his title read an absolute deed of the demanded premises
from the tenant to himself. The tenant offered to prove by parol
that the deed, though absolute in form, was made as collateral security for the payment of a sum of money loaned to him by the demandant on usurious interest. This proof was rejected. The court
confirmed the opinion of the presiding judge; and Jackson J. after
having observed upon the impropriety of allowing the admission of
parol evidence to contradict the language and change the character
of the deed, proceeds and says," If, in the present case, the conveyance to the demandant had bePn in form a mortgage, he would, after
a judgment, or an entry in pursuance of the statute, and a peaceable
possession for three years, have held the land, without any possibility
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of having his title impeached, upon an allegation of usury in the original conveyance." The reason is, the mortgagor by his own neglect,
and lapse of time, would have permitted the conditional estate of
the mortgagee to become absolute, and the two parts of the title,
which had been separated by the mortgage, to be re-united in him or
his assignee. Now it is true that, in the case at bar, there has been
no judgment on the mortgage, nor entry, pursuant to the statute, for
the breach of the condition, followed by peaceable possession for
three years, which would have vested the absolute title in Bracket
or the demandant, his assignee ;: yet those facts have taken place,
which have produced the same result, because the demandant
has, by purchase, united in himself the title of the mortgagee
and the right of redemption which belonged to the tenant, the
mortgagor ; and he, by lapse of time, has lost the right of redeeming the equity of redemption. Thus the whole and absolute
title, if not impeachable, is vested in the demandant. The question
then is, whether the manner in which the title has become so acquired, has placed it beyond the possibility of impeachment, before the
present action was commenced, as effectually as a foreclosure by
judgment of court, or entry for the breach of condition, pursuant to
the provisions of the statute, by the mortgagee or his assignee, and
his continuance of a peaceable possession for three years~ as stated
by Jackson, J. in the case of Flint v. Sheldon. We apprehend
there is in one respect an important distinction between the cases,
which seems not to have been noticed by the judge presiding at the
trial. In the case of a foreclosure by judgment, the mortgagor, or
his legal representatives, must be deemed to !iave waived the opportunity of proving the usury, for instance, on trial, and thus defeating
the mortgage, and the asserted title under it; and in case of an
entry for breach of condition, and peaceable possession continued
for three years, the mortgagor, or his representatives, must also be
considered as having waived the privilege and opportunity of defeating the conveyance on that ground ; because such peaceable entry
and continued peaceable possession might easily have been prevented by the mortgagor ; and the mortgagee or his assignee have been
compelled to resort to his writ of entry to obtain possession. His
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omission to object to and prevent such peaceable entry and possession, may fairly and properly be considered as an assent to such
entry and possession, similar to that implied hy a default in a suit on
mortgage. In both cases the mortgagor, or those claiming under him,
had an opportunity to contest the deed on any legal ground; but, for
reasons satisfactory to themselves, did not deem it expedient to make
use of it. In the case before us, the counsel for the tenant has urged
that until the present action was commenced against him, he never
had it in his power to shew the usury, and thereby avoid the mortgage ;
that as there was never any entry for condition broken, he could oppose none; that he could not prevent the assignment of the mortgage, nor. the sale of the equity of redemption, without paying a
sum of money, which, by law, he was not bound to pay; that usury
is a legal defence, which he has, and always had a right to make, in
the present action ; and that he has not, by any act on his part, or
any omission, consented to relinquish or waive it ; and he now insists that he may be admitted to the enjoyment of bis right in the
present action. To this course of reasoning the counsel for the demandant has given several answers, and cited several authorities,
which deserve examination. In Bearce v. Barstaw, 9 .Mass. 45,
the defendant was decided not to have a right, on the ground of
usury, to defeat the action, because of the change of securities. So
also in Chadbourn v. Watts, IO Mass. 121 ; and in several simi•
lar cases. In all of them, the voluntary act of the defendant had
taken away the defence of usury. So in Thatcher o/ al. Ex'rs. v
Gammon, 12 Mass. 268, a judgment had been rendered on default
on a usurious note ; and afterwards a mortgage was made to secure
the payment of the amount of the judgment; and the court held it
not impeachable on the ground of the usury in the note. The
Chief Justice, in giving the opinion of the court, observed that the
authorities cited by the defendant's counsel were principally cases of
judgments, confessed upon warrants of attorney, which were totally
different from those rendered in the ordinary course of law, between
party and party ; and that in the former cases there was no opportunity to plead. This is precisely what the tenant in the present action complains of. Gammon lost his defence against the note by his
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default; that is, by his own consent. The principle in 5 Dane's .11.br.
356 ; and 2 Caines 150; and l Campb. 165, have reference to the
course of proceedings in courts of equity. The argument founded
on the right of the tenant to have filed his bill in equity, and sought
relief from the excess of interest, cannot be a satisfactory answer to
a man who had a right to a trial at law ; in which trial he would be
relieved from the whole debt, on proving the usury ; whereas in a
court of equity he would only be relieved from the excess, by paying
the whole debt and all lawful interest. The difference is too important to be disregarded. With respect to the language of the
statute, as to the effect of the deed of an equity of redemption given
by the officer, we apprehend it has reference merely to its operation
as a conveyance; not to those principles of law which would be applicable, where, on a trial, the tide might be impeached. In a word,
the tenant, by his counsel, contends that he can prove that the notes,
to secure the payment of which the mortgage was given, were given
on a usurious consideration ; that no one act has been done, or attempted to be done, by the mortgagee, or his assignee, or any one
else, in relation to the mortgage, which he, the tenant, ever had an
opportunity of resisting or contesting ; that being in iJossession of
the premises which are demanded in this suit, he claims the right to
prove the usury, defeat the mortgage and all supposed title in the
demandant arising from it, and thereby protect his own possession
and title; that if he might have resorted to a bill in equity, it would
not have afforded him what he now claims, a complete discharge
from the mortgage, and consequent reinstatement in his perfect title
to the premises.
After much consideration of this case, the arguments of the counsel, and the authorities and principles which have been examined
and discussed, we have all of us come to the conclusion that the decision of the judge, who tried the cause, excluding the evidence
which was offered to prove the alleged usury, is incorrect and cannot be sustained on any legal ground.

Verdict set aside and new trial granted.
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p ARKER

VS. MERRILL

& ALS.

The declarations of one copartner, made after the dissolution of the copartnership,
concerning facts which transpired previous to that event, are admissible evidence
for the plaintiff, in an action against all the members of the copartnership.

IN an action of assum.psit for monies advanced, and

for the amount

of certain bills accepted by the plaintiff for the defendants' benefit,.
it appeared that at the time of dealing, the defendants were copartners in trade, and that since the commencement of this action the
copartnership had been dissolved. At the trial, the plaintiff offered
in evidence a letter addressed to him by .Jlndrew Scott, one of the
late partners, since the dissolution of the copartnership; containing
admissions of certain facts relative to the subjects in controversy.
The defendants objected to this evidence, but the Chief Justice
admitted it, and reserved the point for the consideration of the court,
a verdict being returned for the plaintiff.

Longfellow, for the defendants, argued against the admission of
the letter, from the great mischiefs resulting to the commercial world,
if one partner, after the connexion was dissolved, should be permitted
to create a right of action against the company. For such, he said,
wa,; the amount of the principle contended for. The distinction
atLempted to be made, between admitting facts, and making a new
prumise, is merely a difference of words. The effect of both is the
same; since it is as easy to admit the existence of facts which give a
right of action, as to make an express promise in words. The cases

on this subject are somewhat contradictory, but the weight of authority
is with the defendants. Hackley v. Patrick, 3 Johns. 536 ; Wal-

den v. Sherbitrne, 15 Johns. 409; 3 Kent's Com. 25; Bell v. Morrison, I Pet. 351 ; Walker iy al. v. Duberry, I Marsh. 189; Wood
v. Braddick, I Taunt. 104. Here also, the contract having been
made in New York, where the plaintiff resides, it is to he governed
by the lex loci contractus.

Greenleaf, .Jldams, and Cttmmings, for the plaintiff.
6
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PARRIS

J. delivered the opinion of the Court.

During the continuance of a copartnership, each individual
member, so far as it relates to the subject matter of the partnership concern, is the authorised agent of the rest, clothed with authority to dispose of the common property, to pledge the credit of
the company, and to contract for his associates in affairs essential to
the general object. The acts and admissions of each member, with
reference to the common object of association, are considered in
law as the acts and admissions of all. But upon the dissolution of
the company, the power of the several members to bind the copartners in new contracts, is at an end. So far as it regards future
contracts they stand in no other relation to each other than if the copartnership had never existed.
The very act of dissolution implies a discharge from all liabilities
growing out of subsequent transactions, inasmuch as the parties have
become distinct persons, and aire no longer members of the association.
So it has been decided, that after the dissolution, one of the persons who composed the firm cannot put the partnership name on any
negotiable security, even though it e:.:isted prior to the dissolution,
and was for the purpose ofliquidating the partnership debts, because
it created a new liability. Indeed, the whole range of decisions both
in the American and English books, upon this point, concur that
whenever a new debt or a new cause of action is to be created after
the expiration of the partnership, it can only be done by the individual act of each copartner.
This case is assumpsit, as charged in the general counts for money
had and received, and lent and accommodated ; and arose out of
certain transactions between the parties in the acceptance of sundry
drafts on the plaintiff, as an advance on, and on account of sales of
cargoes consigned to him by the defendants. Now, if there be any
ground of action, when, in the language of tbe decisions, was the
debt created, and by what was it created ;-when and from what
did the contract arise? Was it by the acceptance of the defendants'
drafts, or was it by tbe transmission of the letter offered in evidence?
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lf, as was unquestionably the case, the legal liability arose at the
time of the acceptance or payment of the drafts, then the letter did
not create any cause of action, nor is it evidence of any arising subsequent to •the dissolution. The facts existing during the copartnership, to wit, the acceptance or payment of the drafts, form whatever foundation there may be for this- suit ; the consideration of the
alleged promise, whether express or implied.
The letter is not offered as evidence of the acceptance of the defendants' drafts, nor as evidence of any new promise; neither does
it purport to bind the late copartners in any new contract, for no
contract is attempted to be created by it. It is a naked statement,
by Scott, of facts which existed previous to the dissolution, and of
which he, from his situation in the copartnership, may be presumed
to have been more particularly acquainted than either of the other
copartners. If then, the transactions on which this suit is brought
took place with the copartnership, and during its continuance, 11s
wa3 proved by testin1011y other than Scott's letter, how is the liability
of the partners, arising therefrom, affected by a dissolution ?-So far
as regards their relation to the creditor, they are equally bound after
as before; each answerable to the creditor in solido ; each answerable as well in his individual as in his partnership capacity. His
private property is liable now, it was liable before; his person is liable now, it was so before; the partnership property is liable now as it
was before. So far then, as it respects the debtor's liabilities to the
creditor, they are in no wise changed by a termination of the general partnership. There is a community of interest in relation to all
partnership transactions, which will continue so long as they rnmain
unadjusted, and from the liabilities of which, neither partner can
escape by dissolution. A community of interest or design, will frequently make the declaration of one the declaration of all. As in
the case of co-tresp·assers, if they be proved to be such by competent evidence, the declaration of one, as to -the circumstances of the
trespass, will be evidence against all, who are proved to have been
engaged in the common object. And wherein is the difference, in
the application of the principle to cases of tort or contract ? If it be
first shewn, as it should be, that the defendants have a community of
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interest in the subject mattf'r to which the declaration relates, whether they be tortfeosors or co-defendants in rtssumpsit, why may not
their several declarations, touching the common interest, be given in
evidence against all. Of the weight of such testimony the jury wiU
he the proper judges. If the admission proceed from an associate,
who had been an active member of the company; ifit be of a fact, with
which, from the usual mode of transacting the company business, be
would be likely to have a particular knowledge ;-if. by such admission, he would himself he charged, and, being able to meet his proportion of the liability, there appear no circumstances of suspicion as
to the purity of his motives, it might well have influence with a jury.
We do not say that it should be considered as evidence against all
the associates, of as high a character ns ngainst the individual by
whom the admission is made; but that it may be safely received and
weighed according to its just value. There may, indeed, be cases of
fraud, in which the plaintiff may attempt to supp<wt a doubtful cause
hy false admissions of a worthless and dishonest co-defendant.
Such cases, when they arise, may also be safely left to the discernment of a jury, who will take into consirleration all the circumstances
of the admission, the situation of the individual by whom it was made,
and the motives by which he might have been influenced.
Such a course seems best to comport witb the liberality of modem
practice, in all doubtful cases to admit, Pspedally as rejection is peremptory and absolute ; to open wide the avenues of information to
the jury, that this co-ordinate hranch, which is particularly charged
with finding the facts, may have the advantage of every circumstance
conducive to a correct decision. But to let in the declarations or
admissions of a co-rlefendant, it should be first clearly shown that he
has a common interest with the other d1Jfendants in the event of
the suit, and that the declarations are against, and not in relief of his
individual interest. As in the case at bar, the admissibility of the
letter as evidence depend~ very much upon the purposes for which
it is offered, and the facts supposed to be proverl by it.
If the point in controversy be, whether the original promise was
binding upon the partnership, or upon Scott individually, and tlw
h•tter he offererl for the purpose of fixing the liability on 111<' part-
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nership, and consequently relieving him from a portion of a demand
for ,vhich he might otherwise be holden ; or if its tendency be to
throw upon the partnership what might otherwise rest exclusively on
him, or at all to diminish his liability, at the expense of the company,
we should hesitate long before ass1mting to its admission. It would
be violating the spirit of one of the plainest and soundest maxims of
the law, that a party shall not make evidence for himself. It~ on
the other hand, the joint liability of the late copartners, whatever it
might be, having been proved or admitted, the question in controversy he one in which the defendants, as former partners, are clearly
interested, all being liable if either, liable as copartners if liable at
all, and the letter be offered merely to show the extent of that liability, or the existence of a fact upon which it depended, we think it
may be §afely admitted, as coming from a party whose opposing interest precludes all inducement to fabricate. The decisions in the
American courts have been contradictory upon this point. The
cases of Hackley v. Patrick 'Y Hastie, 3 Johns. 528, and Walden

v. Sherburne, 15 Johns. 424, cited in the defence, are high authority, as are all the decisions of that learned court. But the principle decided in the former seems to go no farther than that the acknowledgement is not conclucive upon the copartners; for the
court say, the plaintiff ought to have produced further evidence of
the debt; the acknowledgement of Hastie alone was not sufficient to
charge Patrick.
That, it will be found, was a case of a hypothetical admission, by
one partner, of a large balance due from the partnership concern,
more than three years subsequent to its dissolution ; and the plaintiff relied solely upon this general conditional admission to support
his action. Well might the court say, he ought to have produced
further evidence, and that such an acknowledgement was not alone
sufficient. Tlie decision in Walden v. Sherburne is a mere recognition of that in Hackley v. Patrick.

In Martin v. Root 'Y Hunt, 17 Mass. 227, the court say "Hunt
and Root being joint contractors, the confession of one operates upon
both ; as in the case of the statute of limitations, a confession that
payment has not been made: 01· in the case of joint drawers or en-
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dor·sers of promissory notes and bills of exchange, a confession of
demand made or notice given. It is the confession of a party. The
objection to Hunt's statement, that it is the confession of a partner
• after the copartnership, cannot prevail. For it is the confession of
facts which took place before the dissolution ; and it may be doubted
whether the joint interest is dissoh,ed until the note is paid." See
also Runt v. Bridgham, 2 Pick. 583; White v. Bale, 3 Pick. 291.
In Geddes v. Simpson o/ :ft;Jorrison, 2 Bay, 533, the plaintiff's
counsel produced a letter from Simpson, one of the copartners and
defendants, acknowledging the receipt of an account current from the
plaintiff, and, that the balance was justly due to the plaintiff as stated.
To this evidence the other defendant, ."fl!lorrison, took an exception,
that the letter did not bind him, as it was written since the dissolution
of the cop~rtnership, and without his knowledge or approbation.The court overruled the objection, inasmuch as this was no new contract or undertaking since the partnership was dissolved. It was
not like a new contract, made since the dissolution, but only evidence
of one m:i.de and fully due while the copartnership existed. See
also, Bulklry v. Landon, 3 Conn. 79.
The decisions of the English courts bearing upon this question,
since the case of Bland v. Rasselrig, 2 Vent. 151, have been unifoi·m. In Rex v. Hardwick, 11 East 588, it is said by Le Blanc, J.
and acquiesced in by the court, that when a suit is pending against a
number of persons who have a common interest in the decision, a
declaration made by one of those persons, concerning a material fact
within his knowledge, is evidence against him and all the others,
parties with him to the suit. That such a person not being liable to
be called upon to give evidence upon oath of the facts, as being a
party to the suit, his declaration of it must be evidence for the opposite party. In Wood v. Braddick, I Taunt. 104, C. J .•Mans.field said, the power of partners with respect to rights created pending the partnership, remains after the dissolution. Since it is clear
that one partner can bind the other during all the partnership, upon
what principle is it that from the moment when it is di5solved his
account of their joint contracts should cease to he evidence ; and
that those, who are to day as one person in interest, should tomorrow
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become entirely distinct in interest with regard to past transactions,
which occurred while they were so united ? and Heath, J. said" is it not a clear proposition, that when a partnership is dissolved, it
is not dissolved with regard to things past, but only with regard to
things future? lVith regard to things past, the partnership continues,
and always must continue."
In Van Reimsdyk v. Kane, 1 Gall. 635, Story J. says, "in cases
of partnership, the confession of one partner, in relation to a partnership concern, is in general admissible in an action against the other.
It is admissible to take a case out of the statute of limitations, and to
establish not merely the amount, but the existence of a joint demand
even when made after a dissolution of the partnership."
"\\re are aware that in the recent case of Bell v. ;Morrison, in the
Supreme Court of the United States, 1 Peters, 371, it has been decided, that, after the dissolution of a partnership, one partner cannot,
by his sole act, revive against all the partners an action barred by
the statute of limitations. The doctrine laid down in that case is
this, that the acknowledgement is not to be deemed a mere continuation of the original promise, but a new contract, a new cause of
action ; and ac; no partner can, subsequent to the dissolution, create
a new contract binding upon the othPrs, he cannot remove the bar
created by statute. The distinction between the principles involver!
in that case, and the one at bar, is obvious. In this there is no pretence of a new contract growing out of Scott's letter.
That was written since tho commencement of the suit; consequently, the suit cannot be predicated upon any contract or cause of
action created by it. The suit was commenced previous to the dissolution of the partnership, and, of course, whatever cause of action
the plaintiff is now endeavoring to enforce against these defendants,
accrued during its continuance.
Admitting the full force of the decision of Bell v . .Morrison, it
does not touch the case before us. But it is by no means certain
what would have been the decision in that case, had it originated
here. It is apparent, as the court say, that their reasoning has been
principally influenced by the course of decisions on that subject in
the courts of Kentucky, where the suit was originated, and that the
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court, in conformity with its general practice, follows the local law,
and administers the same justice which the State courts would administer between the same parties.
It is also objected by the defendant's counsel, that inasmuch as
the plaintiff is an inhabitant of the State of New York, and the courts
of that State do not admit the declarations of a partner, made: subsequent to the dissolution, to be given in evidence against a former
copartner, the same principle ought to be applied to the plaintiff,
while pursuing his remedy in the courts of this State. It is a settled
principle of law, that contracts are to be construed by the laws of
the country where they are made and to be performed, and that the
respective rights and duties of the parties are to be defended and
enforced accordingly. But courts have never gone so far as to permit their forms of proceeding to be controlled by the laws or judicial
decisions of another State. The construction of a contract, or its
nature or validity may be thus affected ; but the form of action, the
mode of proof, and the course of judicial proceedings, must depend
entirely on the laws of the State in whose courts the contract is attempted to be enforced. Upon a view of the whole case, we are
all satisfied that the letter of Scott was properly admitted, and that
there must be judgment on the verdict.

CRoF;t·oN,

E:recutor v.

lLsLEY.

Where judgment for costs was entered against an administrator respondent in au
appeal from a decree of the Judge of Probate, without mention of his office, and
debt was brought to recover the sum de bonis propriis; the court ordered the
record to be amended, on terms, to stand as a judgment against the goods of the
deceased in his hands.
Costs, reasonably incurred in a suit at law, are a proper charge for an administrator,
against the estate in his hands.

Tms was an action of debt upon a judgment of this court for costs
awarded to the plaintiff, on an appeal made by him from a decree of
the Judge of Probate, who had refused probate of a will offered by
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Crofton, the executor, purporting to be the will of James Dunn, on
whose estate the defendant was administrator. See 4 Green!. J34.
After the final decree establishing the will, and thereby repealing the
administration, the defendant settled his last account in the Probate
office ; in which he claimed no allow:rnce for the costs awarded
against him, they being left by starute in the discretion of the court,
and he having had in fact no notice of the judgment. The entry of
judgment was only "that the appellant recover his costs," taxed at
a certain sum, no mention being made of the defendant's official
capac,ity.
Greenleaf, for the defendant, now moved that the record be
amended, by entering the judgment against the goods and estate of
Dunn in his hands ; on the ground that the costs, having been prudently incurred, were a proper charge against the estate.
Daveis and Deblois, e contra, denied the propriety of the charge;
Drinkwater v. Drinkwater, 4 Mass. 354; and insisted that the court
had already exercised its direction, by awarding costs ; that here
was nothing to amend by ; and that the administration itself was
merely void. 6 Co. 19; 1 Dane's .11.br. 559, 561.
MELLEN C. J.
Our opinion is that under the circumstances of
this case there was good reason for the defendant to contest the
claims of the present plaintiff before the Judge of Probate, and on
the appeal ; and that he ought not to be held responsible for the costs
in his private capacity, or rather, out of his own estate. The court
gave no special directions to the clerk as to the form of entering the
judgment. As it now stands, he is liable ; and should he be ·compelled to pay these costs, we think they would be a fair charge against
Dunn's estate. At the same time, it is evident that if we order the
entry of judgment to be corrected, according to the motion, there
will be no judgmP-nt comporting with that on which the plaintiff
has declared, and his action will thus be defeated, though it was
properly commenced ; and the defendant will be entitled to his
costs. We have concluded, to avoid circuity of proceedings, and
trouble and expense, to amend the record as proposed, provided the
defendant will consent to a dismissal of the present action from the
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docket. He will then be relieved from all danger from the judgment; and !he plaintiff may charge all his costs, incurred in the
prosecution of the appeal, and of this action, in his probate account.
Jlction dismissed.
w

COLLEY

vs.

MERRILL &, ALS.

A bill of exceptions under the ~tatute of Westm. 2, ch. 31, is examinable only after
judgment; nor then, but upon a wr.it of error.
The statute of Westm. 2, ch. 31, it se,m1s, is no longer in force in this State, so· far
as it regards the Supreme Judicial Court; it being virtually superseded by our
statute, providing for exceptions in a more summary manner.
In the argument upon a bill of excepltions, whether under our statute; in the sum•
mary mode, or under the statute of Westm. 2, ch. 31, followed by a writ of error,
the party excepting is confined to the objections taken at the trial, and stated on
the face of the bill.
The consignee of goods for sale, is at liberty to incur upon them all such expenses
as a prudent man would find necessary, in the discreet management of his own
affairs.
Thus, where the owner of a vessel conveyed her to his creditor, to be &old by him
to the best advantage, and nfter payment of the debt, the surplus to be paid over
to himself; and the creditor caused her to be sold by a ship-broker ;-it was held
that the broker"s commissions were a reasonable charge upon the gross proceeds
of sale, which the owner was bound to allow.

IN this case, which was assumpsit, in addition to the general
counts, the plaintiff, in his third count, declared that on the fourth
day of .May, 1827, in consideration that he would give the defendants a bill of sale of a certain vessel, to be built on Presumpscot
river, the defendants promised to pay him therefor at the rate of
twenty one dollars per ton ; and averred that on the tenth day of
June following, he gave them a bill of sale of tbe vessel, whereby
and by reason of their promise, they became liable to pay, &.c. The
writ bore date January 1, 1828.
At the trial, whicl1 was upon the general issue, the plaintiff produced a written contract between himself and the defendants, who
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were retail grocers and traders in Portland, by which it appeared
that on .May 4th, 1827, they agreed to furnish him, from time to
time, with such quantities of soods as should be necessary to build a
vessel of about l 60 tons, and he engaged that when the keel should
be laid, and the vessel rai8ed, he would make and execute to tll,em, a
good and sufficient bill of sale of said vessel, to secure the payment
for whatever goods they might furnish ; " and after the sale of said
vessel to the best advantage, and payment of said .Merrills,
" the surplus proceeds tu be refunded to said Colley." On the
back of the paper was this further memorandum, signed by the
parties;-" It is understood by the within agreement that the said
Colley is to have a credit of four months on the goods, after which
interest is to be charged, until the debt is paid from the proceeds of
the vessel when sold."
The plaintiff also produced the bill of sale given to him by the
defendants, July 13, 1827, pursuant to the agreement; also the
carpenter's certificate to the collector of the customs, dated December 5, 1827, stating the admeasurement of the vessel, which was
launched in November preceding ; on the back of which certificate
was a conveyance of the vessel by the defendants to Eleazer Greeley o/ Son, ship-brokers and commission merchants, dated December
7, 1827; and another from the brokers to Reuben .lJ,Jitcliell, dated
January 2, 1828.
The defendants proved that before and after the vessel was
launched, the plaintiff, at several times, requested them to sell her
as soon as convenient; that they asked his advice about the employment of some merchant for that purpose, and named the Messrs.
Greeleys, to which the plaintiff assented. They also proved that at
the time of the conveyance to Greeley o/ Son, the latter gave them
a counter writing, stating that they were to sell the vessel on commissions, and pay to the defendants, or their order, the net proceeds of
sales, after deducting all expenses, and all sums of money they had
advanced to the defendants, or might become accountable for, on
their account. These advances, _made between October 30; and
December 22, amounted to 900 dollars ; and the broker's commis•
eions on the sales, were $50 90. The defendants also proved that
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the sale of the vessel was not hastened nor retarded by their having had
advances of money from the G!reeleys; and that the sale to .Mitchell
was on the usual credit of four, six and nine months, in equal payments, with interest after. None of these transactions between the
defe14dants and the brokers were known to the plaintiff.
The Chief Justice instructed the jury that in ascertaining the
amount for which the defendants were chargeable as the proceeds of
the vessel, they should take the sum for which she was actually sold
by the brokers, if that was her fair value ; or otherwise, her true
value in the market ; but that 1the charge for the brokers' commissions was not, by law, allowable. And a verdict being returned for the
plaintiff, the defendants tendered a bill of exceptions to the decision
of the Chief Justice, respecting; the commissions, which was sealed
and allowed.
The defendants also moved in arrest of judgment, because, 1st,
the plaintiff had declared on a parol contract, made May 4, 1827, to
pay twenty-one dollars per ton for the vessel, upon delivery of the
bill of sale; but had proved a written contract of the same day, of
a different tenor and effect; yet the jury had found a general verdict for the plaintiff:-2d. By the written contract, the defendants
were not chargeable 'for the value or proceeds of the vessel, till she
was sold and payment received by them therefor; hut the plaintiff
had commenced this action before either of those events liad happened :-3d. The plaintiff's third count contained no legal cause of
action against the defendants :-4th. Upon the whole record the
plaintiff was not entitled Ly law to recover in this action.
Greenleaf, for the defendants, said that the whole case being now
before the court by the bill of exceptions, it was competent for them
to show in this court, in arrest of judgment, any thing apparent on
the record, which went to the right of the plaintiff to recover. And
he contended that having shown a special contract in writing, the
plaintiff could not recover on the general counts, while that contract
remained in force. 1 Dane's /1.br. 223, 224, 226, 227, 229. Harris v. Oke, Bull. N. P. 139, 140.
And the action was prematurely brought. The conveyance to
Greeley o/ Sori was in fact merely a mortgage! with power to sell ;
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and their advancements to the defendants were but loans, reimbursable out of the actual sales. Hence the plaintiff had no right of
action till after the actual sale to Mitchell, and this was not till after
this suit was commenced. Nor did the conveyance to Greeley 4Son give any new right of action to the plaintiff; since a pawnee
may always mortgage or sell his interest in the thing pleged, without
giving the owner any greater rights than before. Moses v. Canham
Owen, 123. ~llontagu on lien, app. 170, 171. Jarvis v. Rogers,
15 Mass. 408 ; and if this is not admitted in general, yet where
goods are deposited by way of security for a loan of money, the
lender's rights are far more extensive than such as accrue under an
ordinary lien in the way of trade. Pothonier v. Dawson, I Holt, 383.
As to the charge of commissions, it results necess4rily from the
employment of a broker, to which the plaintiff assented.
Longfellow and Deblois for the plaintiff.
WESTON

J. delivered the opinion of the Court at the ensuing term

in Kennebec.
Before we proceed to other points made in this cause, it may be
proper to consider the character of the bill of exceptions, which has
been allowed under the seal of the Chief Justice.
Prior to the statute of TVestminster the second, 13 Ed. I. cap. 31,
there was no mode of revising or correcting the direction or opinion
of the presiding judge in the trial of a cause, in any matter of law,
not apparent upon the record. By this statute, exceptions might be
made to such opinion or direction, which it was made the duty of
the judge to allow and seal, and thereupon such matter became part
o( the record, and as such was examinable upon writ of error. Sir
Edward Coke, in his commentary upon this statute, 2 Inst. 427, says,
" albeit the letter of this branch seemcth to extend to the justices
of the Common Pleas only, by reason of these words, et si forte ad
querimoniam de facta justitiariorum venirefaciat dominus rcx recor•
dum coram eo, [ and if the King, upon complaint made of the justices,
cause the record to come before him,] which is by writ of error
into the King's bench ; yet that is put but for an example ; and this

64

CUMBERLAND.

----------------------------------ColJ<.>y v. Merrill & als.

act exten<leth not only to all other courts of record ; for upon jurlgments given in them, a writ of error lieth in the King's bench ; but
to the county court, the hundred, anrl the court baron, for therein
the judges were more likely to err; and albeit of judgments given
in them a writ of error lieth not, but a writ of false judgment in the
court of Common Pleas, yet the case being in the same, or greater
mischief, the purview of the statute doth extend to those inferior
courts." Blackstone states, S Com. 372, " This bill of exceptions
is in the nature of an appeal; examinable, not in the court out of
which the record issues for the trial at nisi prius, but in the next
immediate superior court, upon a writ of error, after judgment given
in the court below." An<l in this opinion, he is fully supported by
the practice of the English courts. Kensington, plaintiff in error, v.
Inglis ~ al. 8 East 27G, is a case in point. That was an action
originally brought in the Common Pleas by the defendants in error.
A verdict was found for the plaintiff below, under the direction of
the Lord Chief .Justice of the Common Pleas, before whom the
cause was tried, to whom a bill of exceptions was tendered, which
was allowed and sealed by him. These exceptions were not considered by the court of Common Pleas, who were in the possession
of the record, althoug;h they must have been made a part of the
postea, but were, after judgment, according to the course of judicial
proceedings there, made the subject of examination by the King's
bench, upon a writ of error. Buller, in his JYisi Prius, 316, say!', a
bill of exceptions can be used only on a writ of error ; and therefore
where a writ of error will not lie, there cannot be a bill of exceptions.
Ths same opinion is recognized in S Dane, ch. 100 art. 1, sec. 7. And
in accordance with this principle, Mr. Dane further states in sec. 19
of the same article, that when allowed, the party cannot move in
arrest of judgment on the point in the bill of exceptions; his proper
remedy is a writ of error ; and for this he cites 3 Lev. 297, and 2
Jones, 217. And we are satisfied that the bill of exceptions, under
the statute of Westminster the second, is examinable only after judg·
ment, and that upon writ of error. With regard to the writ of false
judgment, which Sir Edward Coke thinks would lie in certain cases
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upon exceptions, no such. process is known in our practice, nor have
we any courts, to which it might properly be directed.
The counsel for the defendants contends that the exceptions before us were tendered and allowed, under the statute of Westm·inster
the second. They are allowed under the seal of the Chief Justice ;
and in point of form may comport with what that statute required.
It may however be worthy of grave consideration, whether this statute
can be held any longer applicable to proceedings in this court ; since
a more simple, summary, and less expensive mode of revising questions, which may be presented by bills of exceptions, has been provided by our own statute. The constitution of this State, art. IO,
sec. 3, provides that all laws, in force at tile time of its adopti0n;
should remain and be in force, until altered or repealed by the legislature. The statute of Westminster made exceptions under_ it the
basis of revision by a superior comt. As this court is supreme in
its judicial capacity, its errors cannot be corrected by any other tribunal. But as in our practice, writs of error are brought returnable
to this court, for the revisal of its own judgments, if we had no statute provision on the subject of exceptions, it might be strongly con•
tended that they might be tendered under the statute of Westminster.
But the legislature having made special provision for exceptions in
the progress of trials in this court, and the mode by them prescribed
being manifestly an improvement upon that of Westminster, avoiding
expense and delay which are altogether unnecessary; so far as that
statute applied to this court, it may be held to be revised and altered
by the legislature. It is true a new statute remedy does not usually
abrogate a remedy at common law, and English statutes adopted here
have been regarded as a part of om· common law ; yet when any of
the provisions in English statutes have become the subject of legislation here, our own enactments, although not excluding their operation in terms, as far as their purview extends, have been regarded as
super~eding those adopted from the mother country. However,
upon this point we give no decisive opinion; as if the English statute
is still in force as it respects this court, and the bill in this case is
considered as tendered under that statute; it cannot be made use of
to arrest or delay the judgment claimed by the plaintiff.
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From the course of the argument, it seems to have been understood that, on a bill under the English statute, any objection which
might be raised from the evidence stated, although not taken at the
trial, is open to the party excepting ; and that he is not confined to
the point there raised, as he would be in exceptions under our statute. We do not find that this distinction is warranted by the authorities. In the argument of the case before cited from East, the
counsel for the plaintiff in error attempted to urge a point not taken
at the trial; but the whole court agreed that he was precluded from
doing so, inasmuch as the point arose, if at all, out of the evidence
stated in the bill of exceptions; in arguing which the plaintiff in error was confined to the objections taken at the trial, an(l stated on
the face of the bill, as had been decided in the house of Lords in
the case of Rowe v. Power, ~! New Rep. 36, on a bill of exceptions
from Ireland. The same opinion was held iin Van Gordon v. Jackson, 5 Johns. 467, and Frier v. Jackson, 8 Johns. 507, the statute
of New York using nearly the same w0rds with the statute of Westminster. All questions in relation to the competency and effect of
evidence must be raised at the trial, and before verdict. It is too"
late afterwards. Lanuse v. Barker, 10 Johns. 312. Jones v. Insurance Company of }forth Jlmerica, 4 Dall. 249.
Upon this view of the exceptions, under whatevet· statute tendered,
the only point open to exam:nation is in relation to the direction of
the Chief Justice, touching the commissions paid to Greeley, and
claimed as a fair charge against the plaintiff. The defendants are
therefore precluded from many of the objections, which have been
elaborately discussed in argument ; whether taken on writ of error,
or in the mode prescribed by our statute.
The defendants have had a continuance, which the statute allows
upon exceptions: and their counsel has moved the court to grant a
new trial, or such othe1r relief, as to law and justice may appertain.
Instead of suffering judgment to go against them, and bringing a writ
of error, which is the remedy provided by the statute of Westminster,
they ha_ve claimed the benefit of the statute summary mode. We shall
proceed therefore to consider the exceptions, which we are warranted
in doing, as having been tendered and allowed under our statute.
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In regard to the commissions, whether they ought to be allowed
or not, we think, must depend upon facts which the jury have not
settled by their verdict. The defendants were bound to sell the
vessel, or cause her to be sold, to the best advantage. In doing
this, they were not at liberty to incur any more expense than a prudent man would find necessary, in the discreet management of his
own concerns. For such expense, if there he no usage in Portland
m its neighborhood establishing a different rule, to which the partie'>
may be presumed to have had reference in the contract, we are of
opinion the defendimts have a just claim to be reimbursed. As the
jury have not passed upon the prudence or necessity of this expense,
or upon the usage, if any exists, by which it may be adjusted, the
verdict must be set aside and a new trial granted, unless the plaintiff
will release to the defendants the amount of the commissions; in
which case judgment may be rendered on the verdict.

RICHARDSON

vs.

FREEMAN

&

AL,

The members of a family or society of shakers are competent witnesses, without
releases, in any suit, in which the deacons are parties, not directly concerning the
common property.

IN assumpsit by the indorsee of a promissory note signed
by the defendants Freeman and Bracket, who were members
and deacons of the family or society of shakers in .11.lfred, they
offered in evidence the depositions of several persons, who were
members of that family, but had released to the deacons all their
right to the subject matter of this suit, and had been released by
them from all liability to contribute to the loss, or to the expenses of
the defence. The note was signed by the defendants, as the sureties
of one Mary Octavia Tilton, who then boarded with the same family
of shakers ; and it was payable to her father Natltaniel Tilton, for a
debt alleged by him to be due from her. She did not enter any
appearance in this suit, but was defaulted. The depositions went to
8
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prove that the note was obtained by a series of frauds ; and their
admission was objected to by the plaintiff; but the Chief Justice,
before whom the cause was tried, admitted the depositions, and reserved the point for the consideration of the Court, a verdict being
returned for the defendants.

N. Emery and Longfellow, for the plaintiff, argued against the
admissibility of the depositions, notwithstanding the releases; contending that the witnesses were still interested in the common fund,
out of which the debt and costs must be paid if the plaintiff should
recover. The very principle of their association and community of
goods and estate was sL1ch, that every shaker, as long as he was a
member of the society, was a joint owner of the property, and interested to preserve it entire. .And this interest was left untouched by
the releases.
Greenleaf for the defendants.
MELLEN C. J. delivered the opinion of the Court.
The defendants are deacons of the society of shakers in the town
of .lllfred, in the county of York, and the property of the society
was conveyed to them and vested in them subsequently to the act of
Massachusetts of 178/J, ch. 51 ; and prior to our act of I 821.
The form of conveyance is by deed to the deacons; and it was
decided by this court in the case of .llnderson v. Brock, 3 Greenl.
243, that the above mentioned statute extended to the society of
shakers; and that the deacons of all such societies were, in virtue of
it, constituted a corpormion for the purposes specificid. Our statute of
1821, ch. 42, on the same subject, is almost an exact transcript of the
act of Massachusetts. By law, then, the deacons hold the legal estate
in trust for the society. On all these points the counsel perfectly
agree. And it is also admitted, though the report of the judge does
not particularly state the fact, that the present action ia founded on a
promissory note, which was signed by the defendants as sureties for
a young woman, then residing with the society, though not a member of it, for a debt claimed to be due from her to the promissee;
though it appears that the verdict was against the plaintiff.
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Such being the facts, it manifestly appears that the note in question, must be considered as given, not for any consideration connected with the society, whose estate is held by them in trust; and it is
certainly wholly foreign from their duty, and not within their legitimate powers, to subject the property holden by them in trust, to the
payment of their own private debts, much less when those debts
were in appearance contracted in the character of sureties, for an
asserted debt of another. Such a misappropriation of the funds
can never be sanctioned, without a violation of the principles of law,
and those on which the association is founded. In this view of the
case, it is very clear that the witnesses who were admitted, had no
interest in the event of the cause which, on any legal ground,
could exclude them, whether any releases were exchanged or not.
And therefore we do not enter into an examination of the terms of
either of the releases, but lay them out of the case. The case of
Wells v. Lane, 8 Johns. 462, was a penal action against a member of
a society called shakers. And there it was held that a member of'
the society was a competent witness. No releases were given in
that case. For the reasons above stated, we are all of opinion that
the motion cannot be sustained. There must be

Judgment on the verdict.
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SEAVER

vs.

BRADLEY,

Where the plaintiff had declared that he was indebted to one offered as a witneu,
to whom the money sued for, when recovered, was by agreement to be paid
over; it was held that this agreement was no assignment of the debt, and therefore did not go to the competency of the witness, but only to his credibility.

B. gave to S. a collateral ,guaranty containing these principal words-" I have consented, and now hereby promise to you, that I will be ultimately accountable to
you for the sum of one hundred and fifty dollars, if the said H. shall purchasegoods of you, and shoulld fail to pay you for them." On the same day S. sold to
H. goods to that amount, on a credit of six months. No notice was given by S.
to B. of the acceptance of the guaranty, or the sale of the goods; but about five
months afterwards H. was summoned as the trustee ofS. by one ofhis creditors,
and employed B. to prepare his disdosure, in which it was stated that he owed
S. 110 dollars for goods sold. After the lapse of about sixteen months more, S.
and his creditor entered into a compromise, by which the debt was paid, but the
trustee-process was kept on foot for the benefit of S. who was to receive, to his
own use, the money which might be obtained from the trustees. Judgment was
accordingly rendered against S. and his trustees, of whom H. was one, and of
whom the money was regularly demanded by the officer holding the execution;
but nothing was paid by H. nor had any change taken place in his circumstances.
Afterwards the execution was discharged. It was held that the guaranty was not
absolute, but contingent ;-that B. had sufficient notice ;-and that as the judgment in the trustee-process had been assigned to S. and could therefore no longer
endanger H. in making payment to him, it was no bar to an action by S. against
B. on the guaranty.

Tms was an action of assurnpsit on a stipulation of the defendant,
by way of letter addressed to the plaintiff in the following term5 : " Sir, Stephen Heald, Esq. of Lovel, wishes to purchase a few goods,
with a view, as he informs me, to retail them from the store he now
occupies, lately occupied by Philip C. Johnson, Esq. at Lovel corner. I have no connexion whatever with said Heald, or interest in
his business ; but am disposed to aid himi at least so far as I can do it
without involving myself in his concerns. With a view therefore to
encourage him, and to try his skill and talent in trade, and to test his
judgment, as well as his integrity and punctuality as a trader, I have
c9nsented, and now hereby promise to you, that I will be ultimately
accountable to you for the sum of one hundred and fifty dollars, if
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the said Heald shall purchase goods of you, and should fail to pay you
for them; provided however, and you are distinctly to understand,
if said Heald should open an account with, or continue, after the
goods you may now entrust to him, to purchase goods of you, that
the first hundred and fifty dollars, which shall be paid to you by said
Heald, shall discharge me of this promise, and of the responsibility
hereby assumed ; as I will not be responsible for this hundred and
fifty dollars beyond the period when the said Heald shall have paid
you that amount, whether he continues to purchase goods hereafter
of you' or not; and whenever you shall have received of the said
Heald to the amount of the said one hundred and fifty dollars, it is
to be hereby understood that I am to be discharged from my responsibility on this promise. Portland, .11.ug. 4, 1825.'' On the back
of this letter was this indorsement made by the plaintiff;-" Portland, Jan. 27, 1826. Received of Stephen Heald, Esq. forty dollars cash on the within."
On the day of the date of the letter, the plaintiff sold goods to
Heald, to the amount of $150 61, on a credit of six months; which
he had ever since been of sufficient ability to pay. The earlie5t
notice which the defendant had of the acceptance of his guaranty,
and of the sale of the goods, or of any thing concerning the subject,
was on the 19th day of June, 1826; and the only proof of such
notice was derived from the fact that on that day the defendant, in
the course of his business as a counsellor at law, drew up a disclosure made by Heald in a suit in which he was summoned as the
trustee of the plaintiff, containing this statement. " On the day of
the service of the plaintiff's writ upon him in the said suit, he was
indebted to the said Seaver on a balance of account for goods sold
by said Seaver to him, in the sum of one hundred and ten dollars
and sixty one cents ; which he is ready to pay over to the said
Seaver, or otherwise, as the court shall direct."
That trustee process was commenced by Titcomb o/ Sumner ;
and on the 17th day of Oct. 1827, the action was settled, agreeably
to the tenor of the following agreement between Titcomb and Seaver;
of the contents of which the defendant had notice before the commencement of the present suit :-" Portland, Oct. J6, 1827. It i:.

62

CUMBERLAND.
Seaver v. Bradley.

hereby agreed by the undersigned Moses Titcomb and Horace
Seaver, that in consequence of said Seaver's securing to said Titcomb
the sum of one hundred and seventy two dollars, that said Titcomb
will, and hereby does relinquish and discharge said Seaver from all
claim and demand by reason of said Seaver's note to Titcomb o/
Sumner, on which an action is now pending in the Supreme Judical
Court, together whh said action ; and said Titcomb agrees to pay
the cost in said action. But it is agreed that the action shall stand
in court till a final adjudication upon the question there depending
upon trustee process, and that judgment may be entered upon said
action, which is, however, to lie prosecuted for his benefit; and the
judgment, and the execution which may be issued thereon, are hereby
transferred to said Seaver, as well as whatever may be received of
Bradley o/ Warren, Burbank o/ Hanson, and Stephen Heald, trustees therein named." Accordingly judgment was entered against
Seaver, and some of the trustees, of whom Heald was one; and the
execution issued thereon was folly discharged on the day preceding
the trial of this action; hut nothing was paid by Heald on the execution, though duly demanded by the officer, on the 1st of Jan. I 828.
At the trial the plaintiff offered William Willi.~, Esq. as a witness,
to whom the defendant ol~jectedl on the ground of interest; and proved
that the plaintiff had said that he was indebted to Mr. Willis, to
whom the sum sued for, when recovered, was to be paid over, on
account of the debt due _to him. But the Chief Justice, before
whom the cause was tried, admitted the witness, and directed a
verdict to be returned for the plaintiff, subject to the opinion of the
court upon his competency, and upon the question whether, upon
the whole case, the action was maintainable.

N. Emery, for the defendant, argued that the witness had a direct
interest in the suit, lbecause the money, when recovered, was to be
paid over to him, in part of his demand against the plaintiff. The
contract between them was in equity an assignment of the debt,
sufficient, in the event of Seaver's death, to prevent its distribution
as assets among his creditors. And wherever the legal operation of
the testimony is to create or increase a fund on which the witness
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has a direct claim, he is excluded. Pierce v. Chase, 8 Jl,'Jass. 487;
Powel v. Gordon, 2 Esp. 735; 2 New Rep. 231; 5 Taunt. 183;
Peyton v. Hallet, 1 Caines, 303.
The contract, he contended, was in its nature collateral and contingent; the liability of the defendant not being absolute, till legal
process had been resorted to against Heald, without effect. But
here was no proof of any diligence used to enforce the demand
against the original debtor.
Nor had any notice been given to the defendant tliat his offered
guaranty was accepted, nor of the amount of the debt for which he
was held liable. It was only for the original investment that the
defendant stipulated at all ; nor for this, but upon the contingency of
Heald's commencing trade, in a particular town and store. Before
the defendant could be bound, it was the duty of the plaintiff to have
given him seasonable notice that all the events had happened upon
which his engagement depended, and of the amount of the original
purchase made upon his credit. 2 Stark. Ev. 649 ; Tyler v. Binney, 7 Mass. 479; Sage v. Wilcox, 6 Conn. Rep. 81.
And he urged strongly that the proceedings in the foreign attachment at the suit of Titcomb ~ Sumner, had bound Heald to them,
with the plaintiff's assent, wholly changing the relations between
them ; and that this operated to absolve the defendant from the
contract ; as, after that, he could not be protected in any payment
he might make to Seaver, nor avail himself of any transactions between the attaching creditors and Heald. 10 Johns. 587.

Longfellow and Willis for the plaintiff.
MELLEN C. J. delivered the opinion of the Court at the ensuing
term in Lincoln.

The. objection to Mr. Willis, as a witness, seems not to be sustained by the authorities. In Powel v. Gordon, the witness offered
was examined on the voir dire, and in that mode the objection was
Eupported. The witness was acting under a power of attorney;
and on his examination, he stated that he expected and intended to
pay himself out of the money when recovered, and expressly refused
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to consent that any other person should receive it; and he was accordingly rejected. In Peyton v. Hallet, 1 Caines, 363; White,
the witness offered, held an order drawn by the plaintiff on his
agent for the amount of his debt, to be paid out of the monies sued
for. This order, the court said, amounted to an assignment of the
property. We have decided the same principle in Robbins v. Bacon, 3 Greenl. 346. In that case it was observed that a bond or
note might be assigned for a valuable consideration by mere delivery.
But in the present case there is no proof of any act on the part of
~he plaintiff, amounting to an assignment, by means of which the
rights of Seaver could be controlled by Willis. The other two
cases cited, as to this point, seem not to be applicable to it. Mr.
Willis, in this cause, having no vested right to the sum demanded,
stands in a very diflerent situation from a creditor of a bankrupt, ot·
of one who has died insolvent. There, his rights to a dividend are
by law established. In such a case, if Willis was a creditor, he
could not be a witness to increase the fund. He does not appeat·
to have any vested interest in the sum demanded, as before stated.
If recovered, he is to receive it, and apply it towards payment of the
debt due to him from the plaintiff. If not recovered, the witness
must endeavor to obtain payment in some other way. The objection goes only to the credit of the witness and not to his competency.
We accordingly overrule it, and proceed to the examination of the
cause on the facts reported.
The defendant's guaranty is in these words :·" I will be ultimately
accountable to you for the sum of one hundred and fifty dollars, if
the said Heald shall purchase goods of you, and shall fail to pay
you for them." We are not prepared to decide that the word
" u!timately" must receive the construction given to it by the defendant's counsel. It does not mean that he would pay at some indefinite period ; but we consider the fair meaning to be that if Heald
should not comply with the terms of his engagement, as to the payment for the goods purchased, then, on due notice of the advances
made on the faith of the guaranty, he would be accountable and
pay for such advances, not exceeding the limited amount. It appears that the goods were sold and delivered to Heald on the 4th of
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.!lug. 1825, on a credit of six months; which term of credit expirnd
on the 4th of Feb. 1826 ; and the trustee process was not served on
him till the 20th of JJ!larch following ; so that during six weeks and
more, he failed to pay according to his contract, before he was barred
from paying Ly means of the service of the process. On this ground,
therefor_e, the case is brought within the terms and legal meaning of
the guaranty. But even upon the defendant's hypothesis, it appears
that some months before the commencement of this action, namely
on the 1st of Jan. 1828, the plaintiff caused a demand to be made
011 Heald for the money· due for the goods sold. This demand was
made by virtue of the execution which was issued on the judgment
in the trustee process; which judgment and execution were then
the property of Seaver, as appears by the agreement of the 16th of
Oct. 1S27, between him and Titcornb iy Sumner. Notwithstanding
tbis demand, no 1rnyment was made. We are not able to perceive
any thing substantial in this part of the defence. We therefore pass
on to consider the question of notice.
We have decided in the case of Norton v. Eastman, 4 Greenl.
521, that in cases of antecedent guaranty, the guarantor is only conditionally liable ; and that to render his liability absolute, he must
have notice, in a reasonable time, of the acceptance of the guaranty,
and of the advances made ou the strength of it. It has been contended that the guaranty in the case before us is an absolute one ;
we think it is not ; and by comparing it with the case put by way of
illustration in Norton v. Eastman, in the opinion of the court, this
will manifestly appear. In the present case the guaranty to the
specified amount was given by the defendant before any goods were
purchased by Heald; the words are, " if Heald shall purchase
goods of you, and shall fail to pay you for them." In such a case
the guarantor must have reasonable notice that the expected advances have been made, so that he may seasonably take all prudent or
necessary measures for his own security against eventual loss. What.
amounts to reasonable notice, depends on the circumstances of each
case, and is therefore partly a question of fact, and partly a question
of law. When the facts are found or agreed, it is then a question of
law. Such is the case before us. The first notice which the defendant
9
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was proved to have had, was on the 19th of June, 1826. The
report states that lfeald, at the time of. the trial, was, and ever
since the goods were delivered, has been possessed of property more
than sufficient to pay the amount due from him to Seaver ; so that
the want of earlier notice to the defendant has in no degree operated
to the prejudice of his interests or his rights; nor does it appear that
he ever was desirous of obtaining security of Heald, after he had
notice as abovementionecl. In Creamer ft al. v. Higginson 8j- al.
1 Mason, 324, Mr. Justice Slory states the law in these words: "lf
notice was not given in a reasonable time, nor until after a material
change in tbe circum5tances of the debtors, such laches discharges
the defendants." ln that case no notice was given till after the lapse
of more than three years ; and in the meantime those to whom the
credit had been given became insolvent. In Russel v. Perkins, 1
.Mason, 37 I, the notice was delayed for twelve years. In both instances it was held insuflicient. It has been urged that notice must,
in these cases of guaranty, be immediately given. That word is used
by JUarshall C . .J. in the case of Russell v. Clark's executors, 7
Cranch 69 ; but iit was no point in the cause ; for in the same sentence he had declared t:iat tbere was no proof of any guaranty. In
a note in 2 Starkie, 649, stating the point settled in Beekman v.
Hale, 17 Johns. 134, tlie American Editor says-" it is the duty of
the person giving credit to another on the responsibility or undertaking of a third person, to give notice immediately to the latter of
the extent of his engag;ements." But the meaning of the word, as
there used, may be learned by the fact that in that case notice had
not been given, till aft,!r the lapse of more than two years, and an intervening insolvency. The case at bar is therefore very different from
all those we have mentioned, in every material respect. The particulars of the variance need not be repeated. Viewing all the features
of this case, we do not feel at liberty to decide that the defend ant
had not reasonable notice of those facts ,necessary to give an absolute obligation to his guaranty.
The last point for our consideration is the question whether the
trustee process, pending and conducted as stated in the report, furnishes a defence to this action. While it was pending, as the suit
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and for the benefit of Titcomb o/ ,Sumner, Heald was not authorised
to pay the debt to Seaver, though he might and ought to have paid
it before the process was served on him ; and the rendition of the
judgment in that case against Seaver and the trustees, would, according to. the case of Perkins v. Parker, 1 Mass. 117, and W1Jod v.
Partridge, 11 Mass. 488, have been a bar to an action by Seaver
against Heald; and for the same reason, perhaps might have been a
bar to the present action ; provided the settlement and agreement
made and entered into on the 16th of Oct. 1827, between Titcomb o/ Sumner and Seaver, had not changed the rights and liabilities of the parties in that and the present suit. By that agreement,
of the contents of which the defendant had notice before the commencement of this action, it appears that from the time of its execution, Titcomb o/ Sumner ceased to have any demand against Sea-

ver, or control over the action ; which, however, was to proceed to
judgment against both principal and trustees ; so that Seaver might,
in that form, avail himself of all the benefits of the process, as it respected the property in the hands of the trustees. This could not
be any injury to Heald; nor do the facts furnish any evidence of
fraud or collusion, as suggested in the argument of the defendant's
counsel. The whole interest in the judgment, and control over it,
being thus transferred to and vested in Seaver, by the agreement of
Oct. 1827, the reason of the principle established in the cases of
Perkins v. Parker, and Wood v. Partridge, had ceased in respect
to Heald, the trustee ; for he never could be injured by paying the
amount of the debt to Seaver, as no one, but he, could enforce the
payment of the judgment in the trustee process. When this action
was commenced, that process was as though it had never existed, in
respect to Heald's original liabilities, because Titcomb o/ Sumner
and Seaver ha<l become identified by the agreement. This case
resembles that of Fowler v. Parker o/ Stearns, 3 Mason, 247. In
that case it appears that judgment had been rendered agaiust them
as the trustees of Fowler, in a former suit which was commenced
by Tarbel o/ Eveleth. The judgment was rendered on default after
a continuance for two years, Fowler being out of the State. But
113 no bond had been given, ns by law required, no execution had
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ever issued ; and as none could be obtained on scire facias, it was
decided that the action by Fowler, the principal in the former action,
was maintainable, because they were in no danger from the judgment in that process; and the conrt considered the principle of the
two cases last mentioned as not applying. As the judgment in the
trustee process, in the circumstances of this case, would not bar a
suit against Heald, for the same reason it will not bar the present
action. Our opinion is that a new trial ought not to hp granted, on
either of the grounds suggested.
Judgment on the verdict.

FREEMAN

vs.

w ALKER.

Smuggling, by the master of a vessel, when it is not gross 1!nd attended with seriou3
damage or loss to the owner, is not visited with the penalty of forfeiture of wages;
but the damage actually sustained by the owner may be deducted from the wages
due to the master, by way of diminished compensation.
Thus, where a vessel was libelled as forfeited for a violation of the revenue laws, in
the importation of gin by the master, without fraud on his part, and the vessel was
therefore liberated by the Secretary of the Treasury on payment of costs ; an
action was held to be maintainable by the master for his wages, the jury being
directed to deduct the costs and expenses thus incurred by the owner, from the
amount of wages due to the maste;r.
Whether the owner of a vessel, having sworn, in a petition for a remittitur, that
the act of the master by which she was forfeited, was done ignorantly and without fraud, can be admitted afterwards to gainsay it, in an action by the master
against him for wages, by showing that the proof of the fraud had subsequently
come to his knowledge ;-duhitatur.

Tms was an action of assumpsit for services performed and monies paid ; including the plaintiff's wages and commissions, as master
of the defendant's vessel, on a voyage from Portland to the West
lndies and back. The defendant resisted the claim for wages and
commissions, on the ground that they were forfeited by the misconduct of the plaintiff. On tliis point the facts were these : The
plaintiff brought home, for himself, several cases of gin, being a proliibited article, in consequence of which, the vessel wii~ seized and
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libelled. The defendant presented to the District Judge, a petition
for remission of the forfeiture, which was signed and sworn to by
him, in the usual form ; therein stating that the gin was imported by
the plaintiff ignorantly, and that the forfeiture of the vessel was incurred without any wilful negligence or intention of fraud. A summary inquiry was had before the judge, and on bis statement the
Secretary of the Trea;ury remitted the forfeiture on payment o(
costs. The defendant offered to prove that the plaintiff did knowingly and fraudulently import the gin, and this without the knowledge
of the defendant; and that the proof of such fraud had come to his
knowledge long since the petition for a remittitur was preferred anrl
sworn to. This offered testimony, the Chief Justice, before whom
the cause was tried, rejected, because it contradicted the facts stated
and sworn to in the petition, and the proceedings thereon, by means
of which the vessel had been restored to the defendant on payment
of costs ; and because it was not alleged that the defendant had sustained any other injury than the payment of the costs, which the
plaintiff offered to deduct from his demarid in this action. And averdict was returned for the plaintiff, the jury having, by direction of
the Chief Justice, deducted those costs from the amount found due
to the plaintiff; which was taken subject to the opinion of the court
upon the admissibility of the testimony rejected.

Deblois argued for the defendant, that the testimony ought to
have been received. The general principle is very clear that if the
master do any act incurring a forfeiture of the vessel, it is a forfeiture
of his wages an<l emoluments for the voyage. It is a breach of his
contract with the owners; .lloor v. Jones, 15 Mass. 424; .llbbot on
Ship. J60 note ; 1 Dal. 18() ; by which he is bound to reasonable
care, prudence, fidelity and skill ; Cheviot v. Brooks, 1 Johns. 368 ;
and if not fulfilled with good faith, there are no legal results from it.
2 Pet . .lldm. app. 74. So, if he is grossly ignorant of his duty.
Chitty on Contr. 166; Peake's Ca. 59; 1 Wash. C. C. Rep. 142;
.;Jbbot on Ship. 99, 182, notes. In the present case, the conduct of
the master was an act of barratry ; and it is against the policy of the
law that his wages should be paid. Earl v. Rowcreft, 8 East, 126;

Richardson v .•Maine ins. Co. 6 Mass. 117; 1 Stra. 581; 1 D.
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'Y E. 1.27; .M.oss v. Byram, 6 D. iy E. 179 ; 3 D. iy E. 277;
Hoit v. Wildfire, 3 Johns. 520.
The oath of the defendant to the petition to the District Judge,
forms no objection to the defence, since it was made on the statement
of the master himself; for the defendant could have derived his
information from no other ; and the master knew it was false, but
the defendant did not. To make admission~ binding, they must be
obtained without fraud ; 2 Stark. Ipv. 32 ; or miJtake ; 2 D. iy E.
366 ; and with a full knowledge of all the facts. 1 Esp. Ca. :372.
And even then, their force and effect must depend upon circumstances. l Phil. Ev. 83. They stand on no better ground than an
answer in Chancery; where, if there has been a further answer, that
also shall be taken to expound the first. 3 Dane's ./lbr. 380; 1 Phil.
Ev. 84, 28!3; Rankin v. Homer, 16 East, 191.

Greenleaf and Neal for the plaintiff.
WESTON

J. delivered the opinion of the Court.

This is an action brought by the master of a vessel against the
owners for the voyage, for wages and commissions. His claim is
resisted, upon the ground of forfeiture for misconduct. By tbe act
complained of, the vessel was by law forfeited; but a representation
having Leen made by the defendant, that the act was ignorantly done;
and having been able to sati&fy the District Judge, by his own oath and
by other proof, that this was tbe fact ; upon a statement to this effect
from the judi;e, the Secretary of the Treasury remitted the forfeiture,
upon payment of costs. It is certainly with a very ill grace that the
defen<lant, having sought and obtained the clemency of the government, now refuses to extend it to the master, even if he was in his
power. Upon the question, whether the master acted wilfully or
ignorantly, the admission of the defendant, when not under oath,
would be evidence. If deliberately made, and under the sanction
of an oath; but more especially, if made in a judicial proceeding,
where that very point was under investigation, it is evidence not
easily repelled, if not conclusive as to the defendant. Considering
further that the defendant establi8hed the fact, he woulcl now con-
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trovert, that he succecled in purging the act from all imputation of
fraud or wilful misconduct, and thus relieved himself from the injurious consequences to which he was exposed, it would seem not to
be going too far to hold him concluded upon this question. But we
do not give a decisive opinion upon this point ; as we are satisfied
the verdict ought to be sustained upon other grounds. The maste1·
is holden to the utmost fidelity in the discharge of his duties; and
he is responsible for any failure in this respect, arising either from
negligence or fraud.
lt is not true that every illegal act of the master, as for instance
an act of smuggling, subjects him, by the marine law, to a forfeiture
of his wages and commissions, as a matter of course; whether it
has been followed by damage or not. The marine law looks to the
fact of injury. In a gross and aggravated case, or where there has
been serious injury and loss, the misconduct of the master may subject him to the forfeiture of his wages. In other cases it may require such equitable reduction from them, as may indemnify the
owners for the injury they may have sustained. The case before us
could not have been gross; otherwise the penalty imposed by law,
would have been enforced. The damage sustained by the defendant has been ascertained ; and complete justice is done him, by
holding the master responsible to that extent, whether he is liable
upon the ground of negligence or fraud.
In Willard v. Dorr, 3 .Mason, 161, which was brought by the administratrix of the master of a ship for his wages, it was, among
other grounds of defence, objected that at Sydney cove, or Port Jackson, in New South Wales, the master was engaged in smuggling
spirits, for which illegal proceeding the ship was seized and detained,
and though finally released, expenses were incurred to a considerable. amount. Story J. in delivering the opinion of the court, says,
"Smuggling, on the part of a master, is a criminal departure from
duty, and a rank offence, calling upon the court for its most decided
reprobation. Where it is gross in its circumstances, and attended
with serious damage or loss to the owner, it is such a violation of
the master's contract, as may be justly visited with the penalty of
forfeiture of wages. And under the most venial and favorable cir-
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cumstances, the damages actually sustained by the owner, may be
charged upon the wa1~es of the master, and deducted by way of
diminished compensation therefrom." In tl1at case, the wages were
not held to be forfeited .
It being the opinion of the court that, if the evidence rejected had
been received, it would have entitled the defendant to a reduction
from the plaintiff's claim only to the amount of the damage he had
actually sustained, and that having been allowed him by the jury,
there must be
Judgment on the verdict.

HAWKS

vs.

BAKER.

It is the duty of the party calling a witness, to see that he is duly sworn. Therefore
where a witness testified, believin,~ that he had been sworn, but by some oversight the oath had been on1ittcd, and thi• was not discovered by either party till
after the trial; yet the verdict was set aside.

IN this case it appeared that at the trial of the issue of fact, before
the Chief Just:ce, one Leonard being called among the witn_esses on
the part of the plaintiff, did not come forward to be sworn with the
others, being ignorant of the course of judicial proceedings; but that
the counsel for the plaintiff, supposing that he had been sworn with
the others, called him to the stand as a witness, where he testified
in chief, and was cross examined. He supposed that he had been
sworn, and remained under that belief till after his testimony was
closed ; and the parties and their counsel remained unacquainted
with the omission, till after the verdict, which was for the plaintiff,
was returned. The wiitness made affidavit that his statement, thus
made to the jury, was true ; but the defendant moved the court to
set aside the verdict, for this iirregularity.
Deblois, for the plaintiff, resisted the mot.ion, arguing that as the
witness testified, as he supposed, under the sanction of an oath, and
hfl.d stated the truth, the defendant had all the hold on his conscience,
d!Hl all the protection in fact, which the form of an oath could have
given him. The objection should have been taken on the spot; as

MAY TERM, 1829

73

Hawks v. Baker.

it related to the forms of conducting the trial ; and it stands op the
same footing with all other objections to testimony, or to the qualifications of jurors, which, if not taken during the trial, are considered as
waived. Turner o/ al. v. Peate, 1 D. o/ E. 717, Runn. Efectm.
397 ; Commonwealth v. Green, 17 Mass. 513; Ford v. Tilley,
Salk. 653; King v. Burdett, Salk. 645; .llmherst v. Hadley, I
Pick. 34; Waite v. Maxwell, 5 Pick. 217; How v. Low; 2 Johns.
378; Callender v. .March, 1 Pick. 418; 7 Cranch, 290; Hollingworth v. Duane, 4 Dal. 354; 6 Bae . .llbr. 660, Trial, L. Claxton's
case, 12.Mod. 567; Vernon v. Hawkey, 2 D. o/ E. 120; 6 Dane's
.!J..br. 249, sec. 8; Robinson v. Cook, 6 Taunt. 335; Gist v. Mason, 5 Johns. 248; 1 D. o/ E. 84; Bond v. Outler, 7 .Mass. 205;
Walker v. Green, 3 Green[. 215; Keen v. Sprague, 3 Greenl. 77.
But whether the defendant knew of the omission or not, is not
material. This is one of those things which the law will presume,
for the termination of disputes, and will not suffer to Le controverted
by affidavits. The defendant is bound by his cross examination.

Longfellow and Eveleth, for the defendant.
MELLEN

C. J. delivered the _opinion of the Court.

The facts on which the motion for a new trial are founded are
certainly peculiar, and we have not found any case very nearly re·
sembling it. Under the circumstances disclosed in the report, ought
a new trial to be granted ? Motions of this kind are addressed to the
discretion of the court; and for that very reason it is often difficult
to decide them, on account of those doubts which exist as to the
course which a sound discretion seems to require us to pursue. It
is a well settled principle of law that no evidence can be permitted
to go to the jury, unless under oath, without express or implied consent. This principle is recognized and stated in the case of Ross
v. Gould, 5 Greenl. 204. In this case it is proved that there was no
consent ; so that the statements of Leonard, which were received by the jury as evidence, were wholly improper and illegal.
Shall the verdict be set aside, merely that on another trial Leonard
may be sworn, and then testify to those facts which a former jury
10
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have probably believed, though he stated them when not on oath ?
It is the duty of the counsel offering a witness, to move that he may
be sworn, and thus be qualified to testi!i It is then the duty of the
court to cause the oath to be administered to him, if no legal objection appears to his competency. Thus far the counsel for the
opposite party has no concern with the transaction ; he has a right
to presume that the person taking the stand in the character of a
witness has been duly sworn. Or course his omission to inquire and
ascertain the fact cannnt be considered as any waiver of his right to
object to the incorrectness of the proceeding, if the person supposed
to be sworn was in fact never sworn. No man can be considered
as waiving a right which he is unconscious of possessing; the supposition is as unreasonable as it is inconsistent with good sense. Presumption i.s good till the contrary appears on proof. This is a legal
maxim. But proof flatly contradicting presumption destroys it. In
the case at bar there is such proof. The defendant has not had a
trial of his cause on leg;al evidence, but partly on that which is illegal.
And according to the facts, this was not owing to any fault on his
part, but tbe plaintiff's omission of duty; and he now claims the
right of a trial, on thme principles of law of which his fellow citizens
enjoy the benefit and protection.
Tbe counsel for the plaintiff has opposed the motion on several
grounds, and has cited cases of different classes to support his objections. So:ne of the cases establish the principle that a new trial
ought not to be granted because, after the trial, the incompetency of
one or more witnesses who had testified in the cause had been discovered. Some of them were read to shew that the omission of
counsel, a~: to the examination of some of the evidence in the cause,
or a misrecollection or forgetfulness of certain particulars, can furnish no ground for a new trial. Some have been cited to shew that
when objectionable evidence was offered, and not opposed, it must be
considered as admitted by consent implied, and that this is no ground
for a new trial, when the ina<lmissibility of the evidence was discovered. It was the duty of the party complaining to examine and
object in season and thus preserve his rights. One case was read
to shew that, on certiorari to a justice's court, where the record sta-
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ted that certain facts were proved, but it did not appear that the
witnesses were sworn, the court sustained the proceedings, saying
they would intend that they were sworn, because it was a part of
the duty of the justice to swear them. In the case before us we are
not at liberty to presume and intend what we know is not a fact.
None of the cases to which we have thus alluded are similar to
the one before us; they were decided on principles which need not
be examined on this occasion ; and which we have therefore passed
over by merely observing upon their import. Cases of another class
have also been urged as decisive of the present motion. These
are cases of objections to the legal qualification of jurors ; and these
were overruled, because not made in due season ; that is, when the
jury were called. Several cases of this kind have been decided
where the party making the objection had no actual knowledge of
the disqualification, till after the trial. In some of them the motion
for a new trial has been overruled ; in others, it has prevailed. But
where it has been denied, it will generally be found that the party
objecting might have ascertained the fact on which he relies, before
or at the trial, had he strictly guarded his own rights with watchfulness, as the law requires that he should have done. Generally speaking, it is the duty of both parties to look to the qualification of jurors
and attend to their challenges; but it is the duty of each party, to
attend to the qualifications of his own witnesses, by procuring them
to be duly sworn before they are examined in the cause. It should
be remarked that in all the above cases the juror was duly sworn.
If it be inquired, what can be the advantage of another trial ; it may
be replied that Leonard may not again testify in the cause ; that he
may be beyond the reach of the process of this court ; that he may
not be living at the time of another trial; or, should he attend the
trial, that his testimony may be less direct or less distinct, or less
favorable to the interests of the plaintiff. All these are circumstances on which a party may make his own calculations as to probabilities, and draw his own conclusions; and as illegal evidence has
been submitted to the jury, though unintentionally, the defendant
now insists on his claim to a new trial, to be conducted in all respects
according to law. In this view of the case, so peculiar in its nature,
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we incline to the opinion that the claim ought not to be disregarded
by the court ; and accordingly the verdict is set aside and a new
trial granted.

HARDING

vs.

FoxcRoFT,

Sheriff, &c.

Where two, being joint owners of a vessel, agreed to send her on a foreign voyage
for their mutual benefit; and part of the outward cargo was purchased by each,
separately, and part by both, jointly ;--it was held that they were still but tenants in common of the property, and not partners ; and that therefore a creditor
of both owners, for cordage for the vessel, was not entitled to priority in payment, out of the vessel and cargo,, against the separate creditors of either.

Tms was an action of the case against tbe sheriff, for the default
of his deputy, in not g;iving a priority of satisfaction to the plaintiff's
execution against TVebster and Minchin <y Willis, out of the proceeds
of their vessel and cargo.
At the trial, before the Chief Justice, it appeared that the plaintiff's demand was for cordage furnished to the vessel ; that Webster
owned one half of her, and .M.inchin o/ Willis, who were general
partners in trade, owned the other ; that the cargo was purchased
partly by Webster, on bis own account, partly by Minchin o/ Willis,
on theirs, and partly by all the three on their joint account and
credit;- but that Webster had no right to bind the others, nor they
to bind him, they not being partners in trade. And it further appeared that the officer had applied the proceeds of the sales of the
vessel and cargo to the satisfaction of executions against the owners,
severally, in cases where the attachments were of an earlier date
than the plaintiff's.
The plaintiff claimed the right to a priority of satisfaction, contending that hi:, was a claim against all the owners, quasi partners, and
for materials found for the vessel. But tbe Chief Justice ordered a
nonsuit, reserving the point for the consideration of the Court.

Greenleaf and Deblois, for the plaintiff, would have maintained
the action on the ground that here was a special partnership among
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the owners, for the particular voyage, both in the vessel and cargo ;
necessarily incident to the method of the trade ; and that as to all debts
growing out of this particular adventure, arid created on the joint
credit of all the owners, the creditors had the same right of priority
in payment, as the partnership creditors of general partners in trade.
Ensign v. Ward, 1 Johns. Ca. 171 ; Dwight v. Brewster, 1 Pick.
54; De Bukom 'I.', Smith, 1 Esp. 29; Doddington v. Hallet, 1 Ves.
497 ; Watson on Partn. 139, 142; Mumford v. Nichol, 20 Johns.
61 1, note ; Hesketh v. Blanchard, 4 East 143.

Longfellow, for the defendant.
MELLEN

C. J. delivered the opinion of the Court.

The only question presented in this case is, whether the property in
the vessel and cargo, was of such a character, and so holden by
.M.inchin o/ Willis and Webster, as that it was liable to pay their
joint debts in preference to debts due from them severally. If not
so liable, this action cannot be maintained; because it appears by the
report that the plaintiff's attachment was not made till after those of
all the other creditors, on whose executions the vessel and cargo
were sold within thirty days after judgment. The deputy of the
defendant, for whose alleged neglect the suit is brought, has accounted for all the property; and has done it legally, provided he has accounted to those legally entitled to receive it. The plaintiff founds
his claim on the assumed fact, that Minchin, Willis and Webster,
were, in respect to the vessel and cargo, joint tenants and partners;
and that the property in question, was subject to the payment of their
joint debts, upon the same principle as all partnership property i!, liable. If the fact assumed is correct and true, the authorities are
very clear that the action is well maintained, on the established
ground that partnership debts must be paid, before the debts due
from either of the partners, out of the joint fund. There may be a
partnership, as well as a cotenancy, in a vessel. ·when a person is to
be considered as a part-owner, and when as a partner, in a ship,
depends on circumstances.
The former is the general relation
between ship owners; and the latter the exception ; and it is requir-
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ed to be shown specially. Instead of being so shown in the present
case, the proof is that Minchin, Willis and Webster were not partners; that Minchin qr Willis had no right to bind Webster, nor
Webster any right to bind them. As to the vessel, then, there can
be no question. The firm of Minchin qr Willis own their part of the
ve5sel as tenants in common with Webster. 3 Kent's Commentaries,
114, 117, and cases there cited. Lamb v. Durant, 12 Mass. 65.
As to the cargo, the idea of a partnership is expressly negatived
by the plaintiff's own testimony, as abovementioned. It is true,
some parts of the cargo were purchased by the owners severally,
and put on board, and some parts were purchased on joirit account;
but to constitute a partnership, persons must not only be jointly concerned in the purchase, but jointly concerned in the future sale.
1 1-I. Bl. 48; Hoare v. Dawes, 1 Dougl. 371 ; Watson, 1.-5;
2 Johns. Cases, 327 ; Holms i,. U. Ins. Company. 3 Kent, S, 4, and
cases there cited ; and Rice v. ,/lust in, 17 .Mass. 197. In Jackson
v. Robinson, 3 Mason, 138; four persons were part owners of
a ship in certain proportions, and purchased a cargo by an agreement, on their account, in like proportions. The bill of lading purported to be a shipment on account and risk of the owners of the
vessel. It was decided that the cargo was owned in common hy
them, and not in partnership. The facts in that case bear a strong
resemblance to those in the case at bar. See also the ca~e of
Thorndike v. De Wolf, 6 Pick. 120.
We do not perceive that any importance can be attiwhed to the
circumstance that the plaintiff's claim, for which he recovered his
judgment, was for cordage supplied to the owners of the vessel.
The owners of a vessel are analogous to partners, and liable as such
for necessary repairs and stores ordered by one of themselves; and
this is the principle and limit of the liability of part owners. See
3 Kent's Com. 117 ; Wright v. Hunter, 1 East, 20; Scott v. Stanley, 1 Dall. 129. The owners became jointly liable for the price of
the cordage to the plaintiff who furnished it ; yet it became a part
of the vessel, and was then owned by them in common, in the same
manner as the vessel was owned.
We do not perceive any reasons for disturbing the nonsuit.
Judgment for the defendant.
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INGALLS

vs.

DENNETT.

A surety has no right of action against his principal merely because the debt is not
paid as soon as it is due; nor until he has either paid it, or procured the discharge
of the principal by assuming the payment himself.
Therefore where one, having effects of another in his hands, and being also his
surety in a note over-due, was summoned as his trustee in a foreign attachment,
and then was compelled by suit to pay the note ;-it was held that the effects in
his hands were still bound by the foreign attachment, and that he could not retain
them by way of indemnity against tho note be had paid.

Tms was a scire facias against the defendant: as trustee of the
goods of one Richardson. It appeared from his examination that he
had property of Richardson's in his hands, to the value of about
twenty-eight dollars ; but that he was surety for Richardson in a note
over-due to a third person for more than a hundred dollars ; for which
he was sued, after the service of the trustee process in thi;; case; and
which, to relieve his property from attachment, he had since paid ;
without indemnity from the debtor, except the above balance of twenty-eight dollars, which, by agreement with Richardson, he had
indorsed on the note he had taken up.
Greenleaf, for the defendant, contended that he was not clmrgable
as trustee. He was a creditor of Richardson, from the moment of
becoming his surety ; the promise of indemnity, which the law presumes every principal makes to his surety, being in effect a promise
that he will take up the note at its maturity, and thus save the surety
harmle5s. How v. Ward, 4 Greenl. 195. For upon any other
construction the indemnity would be incomplete, the surety being left
to sustain the discredit of having his notes over-due, by reason of
the nt~glect of the real debtor to pay them at their maturity. Hence
he ought to have a right of action as soon as this promise is broken ;
though his damages may be but small, till he has paid the debt.
Such is the doctrine of the civil law ; 1 Poth. Obl. 252 ; and such
is our own practice in actions of covenant against incumbrances on
land. If the incumbrance existed in fact, and so the covenant was
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broken, the action is sustained ; and if it has been actually removed
by the plaintiff, though after action brought, he is entitled to full
damages.
Now if the original suit of the present plaintiff had been a suit by
Richardson against this defendant, to recover the twenty-eight dollars, the dc!fendant might have protected hii:nself against the demand,
by opposing the suretyship, the indemnity broken, and his subsequent payment of the whole debt. And the trustee-process cannot
change the rights of the parties; it only puts one creditor in the
place of another, leaving the legal relations of the garnishee unimpaired.

Deblois for the plaintiff.
C. J. delivered the opinion of the Court in the ensuing
June term in Lincoln; observing that the question must be decided
on the facts as they existed at the time the process was served ;
and that at that time Dennett had no right of action against Richardson; for he had not then either paid the note for which he was
surety, nor absolutely assumed the debt himself, by giving a new
security, and discharging Richardson from his liability. Neither of
these things having been done, the court must, according to settled
principles, consider him as trustee, though the case seems to be a
hard one for the defendant.
Trustee charged.
MELLEN

CASES
IN

THE

SUPREME JUDICIAL COURT
IN

THE COUNTY OF OXFORD, MAY TERM, 1829.

WESTON J. was not present at this term.

PEASE

&.

AL.

vs. GrnsoN.

Where the owner of land sold, by deed, all the timber trees standing thereon, and
in the same deed gave to the vendee two years within which to take off the timber; it was held that this was a sale of only so much of the timber as the vendee
might take off in the two years ; and that an entry by him after that period was
a trespass.
·And although, after the expiration of the two years, the land was sold to a stranger,
with a reservation in the deed of whatever rights the vendee of the timber might
have; yet this reservation, it was held, neither gave any new effect to the contract, nor any new license to the vcndee.
Whether a license to cut timber on the land of the grantor is assignable,-quawe.

IN this case, which was trespass for breaking and entering the
plaintiff's close in Brownfield, and cutting his timber trees, the defendant pleaded the general issue; and a license, given Dec. 7, 1819,
by one James Osgood, who was then seised in fee of the close, to
one Joseph Howard; and a conveyance Nov. 24, 1824, by Howard,
of all his interest therein, to one Jackson Wood; and alleged that
Joseph Howard_ and one Moses Howard, Oct. 11, 1825, being seised in fee of the premises, conveyed them to the plaintiffs, who, on
11
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the same day, gave license to Wood, under whom the defendant justified as his servant. Which was traversed, and issue was joined
thereon.
To prove the issue on their part, the plaintiffs introduced a deed
with general warranty, dated Oct. 11, 1825, from Joseph and Moses Howard, conveying to the plaintiffs the locus in quo, " reserving
all the privilet;es to Jackson Wood for the timber sold him, as per
James Osgood's obligation to me in Wood's possession." And they
proved the cutting of the timber as late as the year 1826, as alleged
in the writ.
The defendant relied wholly on the obligation alluded to in the
plaintiff's deed, which was under seal, and in the following terms :
" I hereby agree to let Joseph .Howard Esq. have all the pine trees
fit for mill-lo~;s on my land in .Brownfield, beginning at Capt . .flbner
Sawyer's corner, on Brownfield line: theuCEJ running on Sawyer's
line, and by said line to the county road, thence on said road to the
ten-mile-brook, thence up the ten-mile-brook to the town line of
Brownfield. Said Howard to have -the timber on the north side of
said brook, and on the southwest side of the Kezer-hills. Said
Howard not to cut any timber on said Kezer-hills, nor on the side of
said hills, the same being reserved hy the subscriber. Said Howard
to have two years from date to take off said limber. I acknowledge
one hundred and fifty dollars for the same" Brownfield, Dec. 7,
1819. James, Osgood." It was assigned to Wood by the following
indorsement.-" This may ceirtify that I have sold to Jackson Wood
all my right and interest in and to the within obligation, to have the
same privile;~e of cutting and hauling the pine trees that I have.
Nov. 24, 1824. Joseph Howard."
The defence was overruled by Parris J. before whom the cause
was tried ; and a verdict was taken for the plaintiffs, subject to the
opinion of the court upon the effect of the instrument adduce<l.
Holmes and Chase, for the defendant, argued that it was an absolute sale, of all the timber on the land, and not merely of such as
the vendee could get off in two years; and that the limitation of that
term of time was only an indication of the period within which he
might enter and carry away timber without the payment of damages.
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After its expiration, they contended, he might still take,. away his
timber, subject to any reasonable claim of the owner of the soil, for
damages thereby occasioned. And such was the construction given
to the instrument by Howard, in the deed to the plaintiffs. The
reservation in this deed was the creation of a new lease, and operated for the benefit of the party in whose favor it was created.

Emery v. Chase, 5 Greenl. 232.
Greenleaf and Deblois for the plaintiffs.
C. J. delivered the opinion of the Court at the ensuing
May term in Lincoln.
MELLEN

In this case the defendant has pleaded the general issue and also
a license. Under the general issue he has not offered any proof of
title to the locus in quo, as he might have done by law ; and the
trespass alleged having been proved, we need not take any further
notice of the first plea. Under the special plea in bar, no proof can
avail the defendant but proof of a license. Johnson v. Carter, 16
Mass. 443. The very design of special pleading is to bring the
question for trial to a point, and direct the evidence to that point.
We need not, therefore, inquire whether there is any legal evidence
of a sale, as has been contended in the argument. The only evidence of the license, offered by the defendant, was the written license to Howard; but that was only a license to enter and cut timber within two years from the date ; and of course it expired, by its
own limitation, on the 7th of Dec. 18.21 ; and it is admitted that the
trespass alleged and proved in this action was committed as late as
the year 1826. It cannot therefore justify the trespass, even if a
license of this kind was by law assignable, which is by no means admitted as a sound principle. The counsel for the defendant has,
however, relied upon another piece of evidence, which was introduced by the plaintiffs, as being proof of the alleged license. It is a
clause in the deed from Joseph and .Jl!loses Howard abovementioned,
dated Oct. 11, 1825, in these words: "reserving all the privileges
to Jackson Wood for the timber sold him as per James Osgood's
obligation to me in Wood's possession.'' It ·JS contended that this
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clause amounts to a new license, which justifies the trespass alleged;
but the license pleaded iis one from the plaintiffs and not from the
Howards. But it is contended farther, that the acceptance of this
deed from the Howards, containing the above clause, amounts to a
license from the plaintiffs themselves, and thus supports the plea.
All this may be ingenious reasoning, but it is in our opinion by no
means conclusive. If at the time the deed was made, Jackson
Wood had no existing rights under the assignment of the limited license given by Osgood to Howard, then there was nothing reserved
by the beforementioned clause, and there was nothing on which it
could have any legal operation ; and we are well satisfied tliat there
was not. The licepse had expired almost four years before. If the
parties to that deed entertained erroneous ideas on the subject of
the license, that circumstance cannot affecit their legal rights, nor
the rights of other persons. The clause might have been inserted
by way of caution ; at any rate, it did not produce any change in
the existing legal relations of all concerned. But if we were at liberty to consider a sale of the timber as proof of the license pleaded,
still our opinion would be that it was only a conditional sale ; that is,
a sale of the timber that Howard or his assignee should cut and
carry away within the two years mentioned in the license. To admit the construction given by the defendant's oounsel, and consider
such a permission as a sale of the trees, to be cut and carried away
at the good pleasure of tbe purchaser, and without any reference to
the limitation, in point of time, specified in the permit, would be
highly injurious in its consequences. It would deprive the owner of
the land of the privilege of cultivating it and rendering it productive,
thus occasioning public inconvenience and injury; and in fact, it
would amount to an indefinite permission. The purchaser, on this
principle, might, by gradually cutting the trees and clearing them
away, make room for a :succeeding growth, and before he would
have removed the trees standing on the land at the time of receiving
such a license or sale, others would grow to a sufficient size to be
useful and valuable ; and thus the owner of the land would be completely deprived of all use of it. Principles leading to such consequences as we have mentioned, cannot rec£;ive the sanction of this
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court. We are all of opinion that the instructions of the judge were
correct ; and accordingly there must be

Judgment on the verdict.

BOLSTER,

Executor, vs.

CUMMINGS.

In trover for certain promissory notes, where the title, and not the value, was the
only subject of controversy, the jury, being sent out late in the evening, with p;rmission to separate afler agreeing and sealing up their verdict, did so, and returned
a verdict the next morning for the plaintiff, with the amount of damages in blank;
the foreman observing that they had some doubt as to the time from which interest
should be computed, and that some supposed this would be done by the court;
whereupon, by directiou of the Judge, they retired again, and returned a new nrdict for the amount of the notes and interest; and it was held well.

Tms was an action of trover for certain promissory notes, which
had been delivered to the defendant by the plaintiff's testator, who
was the grandfather of the defendant's wife. At the trial no question
was raised, respecting the value of the notes, most of which were
signed by the defenJant himself, as surety for the principal debtor;
but the point in controversy to the jury, was, whether they were delivered to him as a gift, or were deposited with him for collection, he
having been the favorite agent of the testator. ·To this point there
was much evidence on both sides. The cause was comrnitt~d to the
jury at a late hour in the evening, by Parris J. who instructed them,
with the consent of the parties, that after having agreed upon their
verdict they might seal it up, and separate for the night, bringing it
in at the opening of the court the next morning. This having been
done, it appeared, on opening the verdict in court, that they had
found for the plaintiff, but had left a blank for the amount of damages; and the foreman, being asked by the Judge, said that "they
were all of opinion that the defendant was answerable for the amount
oftbe notes and interest; but that as there was some doubt respecting
the form, and the time from which interest was to be cast on the
notes, they not being certain of the time to which interest was last
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paid, they concluded to omit the calculation of damages, and separate; some of the jury thinkin1, that the court wo~ld cast the interest,
and give them the form of a verdict." The judge thereupon directed them to retire and ascertain the dama;,es, which they did ; returning a verdict for the plaintiff for the amount of the notes and interest ; and the question whether judgment ought to be rendered
on this verdict, was reserved for the consideration of the court, the
defendant having move<l that it should be set aside.

J. Holmes and N. Emery, for the defendant, contended that no
verdict was found till aftEr the jury had separated and assembled
again ; for the first paper did not conatin all that was in issue, the
most material part, tbe damages, being omitted. Co. Lit. 227;
Cro. Eli::.:. 133. It is a defect which cannot be supplied. 10. Co.
118, 119 ;; Rol . .!1.br. 272; Jaclc~on v. Wilkinson, 2 D. I)'" E. 281.
It was the duty of the court to have kept the jury together till they
had agreed in finding the whole matter in issue ; or to have discharged them from the cause, for inability to agree. But here they separated without such leav,~ ; and, afterwards found the damages. Yet
it was not upon a new panel ; nor upon a rehearing. It was another
jury, to all legal intents, without evidence, or hearing of parties.
They further strongly insisted that the court had no right to
inquire at this time how this irregularity happened; that the panel
was dissolved before the foreman was interrogated ; that so far from
having considered the damages, some of the jury d;d not know it was
their duty to ascertain them ; that the principles on which the damages should be computed were not settled before they separated;
and that to admit the principle advocated on the side of the pl&intiff
would destroy the purity and of course the value of trials by jury,
and produce innumerable mischiefs.

Greenleaf and Debloi$ for the plaintiff.
MELLE:'l

C. J. delivered the opinion of the Court at the ensuing

May term in Lincoln.
By the report of the judge it appears that the jury, before their
separation, agreed that th8 plaintiff was entitl1id to recover the amount
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of the notes in question, and the interest due upon them ; and such
was the statement made by their foreman -before the verdict was affirmed, though the verdict which was signed and returned, specified
nothing in respect to tlie amount of damages. From the language
of that verdict nothing appears to have been decided but the plaintiff's right to recover some amount in damages; and the question
before us is whether the proceedings of the judge, in the inquiries
made of the jury, and the foreman's explanations, and the consequent
affirmance of the verdict, were erroneous or correct. The real intentions of the jury are not to be mistaken.; and the reasons why
the verdict was not completed in the usual form, were frankly given.
No improper motives are imputed to any one. The only question
agitated before the jury was 'a question of property; or, in other
words, the inquiry, to which both parties directed their testimony and
"· arguments, was whether the defendant was the owner of the notes
described in the writ; or whether they were the property of the testator at the time of his decease ; and this important question the
jury decided against the defendant. Had the defendant considered
that there was any other fact requiring the decision of the jury, he
had ample opportunity to present it to them, and direct his proofs and
arguments accordingly ; but not having done or -requested any thing
of'this nature, it is a tacit acknowledgment that there was no such
fact, and the amount of damages was a consequence of the finding
of the question of property in favor of the plaintiff. In this view of
the subject, the argument of the defendant's counsel respecting the
importance and sacredness of a trial by jury and the danger ofjeoparding or destroying that right by overruling the present motion for
a new trial, seems to lose much of its force, if not all of it. Suppose
that in an action on a promissory note the only defence relier! on is,
that the defendant never signed the note; and the jury should return a verdict in these words, " the jury find for the plaintiff;"
would it be deemed an encroachment upon the province of the jury,
for the court to direct their clerk to calculate the interest on the note
anrl prepare a verdict in form, with damages equal to the amount
due on the note? We apprehend not. Such a course is often ~dopted
and no one thinks of objecting. Indeed the circumstances under
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which verdicts are affirmed, are considered as in a measure within
the ~ouml discretion of the court, in cases where the estimate of
damages is, as it were, a matlter of course. It is true that in actions
sounding in damages, and where the amount of damages is the principal subject of consideration for the jury, ,1s in actions of trespass of
various kinds, actions for libels, or for the speaking of defamatory
words; or monies had and received, or on account, or actions of
covenant, the omission to calculate and agree on the damages
before the jury separate, would be considered as fatal to the
verdict ; this point is not contested by any one.
The case
before us we consider of a very different character. It was
admitted in the argument that all the notes, but one small one,
were signed by the defendant as surety, and that he is a man of
property ; of course, the question of value was not mentioned at
the· trial; and, for this reason, we are to conclude tl:iat the damages
which the plaintiff would be entitled to recover, if any thing, was un•
derstood, and admitted to be:, the amount of principal and interest
due on the notes. And for such sum the verdict was affirmed.
Substantial justice has been done ; contested facts have been settled ;
and the assessment of damages was therefore a mere matter of
course. 'The cause of truth and justice can never be advanced by
giving more importance to form than substance. We are all of
opinion that there ought to be
Judgment on the verdict.

MAY TERM, 1s2g

89

Dana & al. v. Coombs.

DANA

&

AL.

vs.

COOMBS.

Where an infant purchased land which was under a mortgage previously made by
the grantor to a stranger, and agreed to pay part of the- purchase-money by pro•
curing the discharge of this debt and mortgage; which was accordingly done by
substituting his own11otes and a new mortgage to the creditor of the grantor; and
the deeds were prepared and executed on different days, but were delivered at one
and the same time ;-it was held that the transaction was one and entire, though
the deeds were between different parties; and that the infant, by retaining the
land after he was of full age, ratified the mortgage.

'l'ms was a writ of entry, in which the demandants counted on
their own seisin as mortgagees, against the mortgagor. In a case
stated for the opinion of the court, it appeared that one Cushman,
who formerly owned the land, had mortgaged it to the demandants
to secure a debt of six hundred dollars, which be owed them. Afterwards, in .JJ.ugust, 1825, he agreed with Coombs to sell the land
to him for something more than seven hundred dollars; of which
he was to pay six hundred by procuring a discharge of Cushman's
debt and mortgage given to the dernandants. Coombs accordingly
applied to the demand ants, who consented to discharge Cushman on
receiving a similar mortgage and notes from Coombs ; and agreed
that Cushman shonld make a deed of general warranty of the land
to Coombs, and de;posit it in the hands of W. B. Norton their agent,
until a new mongage should be given by Coombs to the dernandants,
and the former mortgage be discharged. And on Sept. 27, 1825,
a deed was made Ly Cushman and lodged with Norton, to Le kept
till the negotiation should be completed. The mortgage from
Coombs to the dernandants was prepared and acknowledged Oct. 3,
1825, and 0n the 22d of the same month Loth these deeds were delivered at the same time, and the former mortgage given by Cus/iman was discharged. During all this time Coom!Js was a minor;
but he had previously declared to Norton, the agent of tho demand•
ants, tltat he was of full age, and they Knew not to the contrary.
After his arrival at full age, Coombs conveyed the premises by deed
to one Edwards.
12
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L. fif7hitman, for the tenant, hereupon contended that this case
stood upon the general principle tln,t the deed of an infant was voidable, and that he had. elected to hold it void, by conveying to Edwards in fee. And he distinguished it from the case of Bubbard v.
Cummings, 1 Greenl. l I, because there both the deeds were between the same parties, and made at the same time ; but here they
were between different parties,, and executed at different times. The
tenant's false affirmation to N'orton, he insisted, could not affect this
action, however it might form the basis of another. Conroe v.
Birdsall, I Johns. Ca. 127; Taylor v. Croker, 4 Esp. 137; Bos-

ton Bank v. Chamberlain

'Y

al. 15 Mass. 220.

Greenleaf and Keith for the demandants.
WESTON

J. delivered the opinion of the court.

Certain deeds made by a minor are void ; others are voidable only at his election. There has been some obscurity in the books, as
to the principle, upon which this distinction is made. By some
cases, those seem to have been considered voidable which were beneficial, or carried a semblance of benefit, to the infar:it, The law
upon this point, as laid down in Perkins, sec. 12, is, that all gifts,
grants, or deeds, made by infants, which do not take effect by delivery of his band are void ; but all gifts, grants, or deeds, which do
take effect by delivery of bis hand, are voidable. This was adopted as sound law in Zouch v. Parsons, 3 Burr. 1794, and in subsequent cases. Letters of attorney, or deeds which delegate a mere
power, and convey no intere•,t, are put as examples of the former
class; and deeds of land, or which convey an interest, of the latter.
The deed of an infant, therefore, conveying his land, whether absolutely or on condition, is not void but voidable. Tbe deed under
which the demandams claim, is of this description. On the one
hand, it is insisted that it has been avoided by the grantor, after he
arrived at full age ; on the other, that it has been affirmed.
In the case of Zouch v. Parsons, Lord Mansfield discusses the
privilege of infants, which he says was given as a shield, and not as
a sword ; and that it ought never to be turned into an offensive
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weapon of fraud or injustice; that the end of the privilege is to
protect infants; and that to this object all the rules and their excep•
tions must be directed. If an infant, when he arrives at full age,
affirms a de_ed made to himself, he affirms the whole contract. It is
not competent for him to claim to hold tbe land, and to avoid payment of the consideration he stipulated to give for it. Where his
securities are given to the vendor, thi!:l would probably not be controverted, and it is fully recognizAd in Hubbard 4-- al. v. Cummings,
cited in the argument. But the circumstance, to whom the consideration is made payable, does not change the character of the transaction. To the infant it is of no importance to whom he is to make
payment, whether to the person of whom he purchases, or to any
other person whom he may appoint. If the vendor receives negotiable notes, and indorses them over, they are as valid in the hands
of the indorsee, as of the payee. So is a mortgage, taken as collateral security, in the hands of an assignee. The protection of the
infant, which is the ground upon which his privilege turns, does not
require any difference or discrimination in these cases. The vendor
chooses to have the notes given as the consideration, and the mortgage by which they are secured, made directly to his creditor.
The creditor is willing to receive them. Shall the minor when he
arrives at full age, elect to hold the land, and yet avoid the payment
of the notes thus given, am! the mortgage by which they are secured? It would be gross injustice so to adjudge ; and it is not necessary for his protection. That object is fully answered, by leaving it
to his election to determine, when arrived at an age at which he is
by law deemed competent to manage his own concerns, whether he
harl made an improvident br1rgain, and whether, upon the whole, it
was most for his interest to affirm or avoid it. What was the consideration, which the tenant argued to give Cushman for the land in
question ? The land being of the value of seven hundred_ dollars, he
was to pay one hundred to Cushman, and the remaining six hundred
he was to pay to the demandants, his creditors. This arrangement
was more beneficial to the tenant, than if the whole consideration
had been made payable to Cushman. For after he had paid Cushman, the latter might not have extinguished the mortgage, and the
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demandants might have held the land, upon which they had a lien
for their debt. It is not denied that if notes to the whole amount
had been given to Cushman, secured by a mortgage to him, and
the tenant had affirmed the contract, by conveying the land at
full age, the incumbrance created by him would have attached. And
yet that would have left the land incumbered also by the dernandants' claim. How much more provident and prudent it was for the
tenant to take the comse he did, by which his purchase was relieved from all incumbrance, except that created by his own debt,
which he was bound upon every principle to pay, if he thought
proper to retain the land. The whole arrangement was one transaction ; as much as if all concerned had been present, and the
instruments had been executed on the same day. They all took
effect at the same time ; Cushman's deed remaining an escrow in
the hands of Norton, until the . negotiation between the tenant and
the demandants was completecl. Suppose the demandants, instead
of suing the mortgage, had sued the tenant upon his notes. If he
had set up the defence of infancy, it might well have been answered
that they were given as part of the consideration for the purchase of
land, which the tenant at full age chose to retain. And this act of
his is equivalent to an express promise to pay the notes. If tbe notes
would be good, the mortgage is good, by which they are secured.
They all stand upon the rnme principle. By discharging their
mortgage from Cushman, the demandants virtually united with him
in assuring the land to the tenant. There was a privity between all
concerned, by which what was done may and ought to be considered as parts of the same contract. If the tenant would affirm, he
must affirm the whole. He cannot adopt part and reject part.
Nor is injustice, from this view of the case, done to Edwards, the
tenant's grantee. He took the land, as every other grantee does,
subject to all prior lawful incumbrances. If he has not retained a
part of the purchase money, to be applied to their extinguishment,
he is, or might have been, secured by the covenants of his grantor.
Upon the facts agreed, the opinion of the court is, that the tenant
must be called.
Tenant defaulted.

CASES
Ill' THE

SUPREME JUDICIAL COURT
IN

THE COUNTY OF LINCOLN, MAY TERM, 1829.

WELD

vs.

THE PROPRIETORS

OF THE SIDE-BOOMS IN
ANDROSCOGGIN RIVER.

Under the statute ineorporating the proprietors of the side-booms in .llndroscoggin
river, and the acts in addition thereto, it is the duty of the proprietor• frequently
to exami1:e their piers and booms, to ascertain whether they are firm and sound,
and capable of securing the property containeJ in them; and the corporation is
responsible for all losses occasioned by the want of ordinary care.

Tms was an act1on of trespass on the case, in which the plaintiff sought to recover damages for the loss of t1 large quantity of pine
logs, Ly the breaking of the defendant's boom in a time of flood, in
consequence of it5 having become rotten and defective through their
negl;gence. The general question of the liability of the defendants
was submitted to the court, upon a statement of facts drawn up by
a commissioner agreed upon by the parties for that purpose.
It appeared from his report, that the private statutes of March 15,
1805, Feb. 29, 1812, and Jan. 31, 1820, incorporating the proprietors, and regulating their tolls, were passed at the instance of the
defendants ; in pursuance of which they proceeded to erect three
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side-booms in .!lndroscoggin river, within the limits prescribed in
their act of incorporation. The principal boom, called " the Greatcarrying-place-boom," was capable of containing more than twenty
thousand logs; and was extended from the west or Brunswick side
(_,f the river, across the channel, to within about ten or twelve rods of
the Topsham-shore, and thence up the river, and nearly parallel to
the bank, about seventy rods, forming a cul de sac of about twenty
acres, the opening at the top being from forty to fifty rods wide.The passage left open nexlt to the Topsham-shore was closed in the
year 1824 and ever afterwards, by a boom, erected by private persons owning logs in the river and usually dealing in lumber, among
whom were the plaintiff and some of the defendants, which was called "the log-owners' boom." Between one and two miles farther
up the river, the defendants erected another boom on the Topshamside, called " the Merrill-boom;" and another on the Brunswickside, called " the Twitchell-boom ;" each capable of containing ten
thousand logs. The Great-carrying-place-boom WRS supported by
nine piers, lying in two ranges, erected at various times between the
years 1S18 and 1827; and composed of an exterior wall of timbers
dove-tailed together, with chambers seven or eight feet apart, ballasted with stones. Some of these piers were not built in a workmanlike manner, nor of suitable timber; and were somewhat decayed;
and in most of them there was no ballast within several feet of the
surface of the water in the time of the highest freshets. These decays were known only to some individuals of the corporation.
The defendants occasionally used the log-own~rs-boorn for the
delivery of logs from their own ; and ex:icted toll for all logs detained in the river by either of them. The place of delivery for all
logs, contained in either of the defendant's booms, was below the
lower-boom ; and when the logs in the upper booms cou]J not be
floated to this place, by reason of the great number of others obstructing the passage, the defendants paid the expense of hauling
them by land.
The 'I'witcltel-boom was secured to a tree on the bank, by a yoke,
composed of two pieces of timber lying parallel to each other, with
a cross-piece of oak, called a sword-piece, passing through each of
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their ends; all which, as well as the boom-pieces, were, after the
disa5ter, found to be rotten. But these defects, which were wholly
internal, were not previously known to the defendants. The .Merrillboom was strong and unbroken.
At the time of the disaster, which took place on the night of the
26th of .!lpril, 1827, all the booms were full of logs; with which
also the surface of the river was covered for a large distance above
the lo~-owners-boom. The flood was not quite as high as the freshet of 1820, nor as those of several previous years; nor as high by
three feet as that of 1814; and the quantity of logs in the rirer was
uncommonly large, many having been detained above, for want of
water, in the two preceding years. This had been the case also in
1820 and 1824, each of which years had been preceded by low
freshets. In the former of these years, the quantity of logs in the
Great-carrying-place-boom had been as great as in 1827, if not greater; but the pressure would have been much less at the time of the
disaster, had the passage closed by the log-owners'-boom, heen left
open.
The loss was occasioned by the breaking of the TwitchPll-boom,
and the Great-carrying-place boom ; by which accident the plaintiffs
logs, and all others in those booms, were precipit:ited over the falls, and drifted into Merry-meeting bay. But which boom was first
broken did not appear. The latter was broken by the pressure of
logs against the pier nearest to the Brunswick-shore, which was the·
oldest, the force being so great as to carry off the upper part of the
pier, as far down as the upper tier of ballast, which was several feet
below the surface of the water. The timbers of this pier, between
the high and low water marks, were very much decayed. Two
other piers, inside the boom, to which it was fastened, and which
were built in the same manner, and were equally defective, were
also carried away.
After the accident in .!lpril, the Great-carrying-place-boom was
again stretched from one of the remaining piers to the Brunswick
shore, being about twenty-four rods, secured only by the fastening
of each end; and thus remained till November following; the defendants <luring that time, detaining logs within it, and exacting tolls
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as before.
However this kind of security might suffice for the
summer months, when the water was low, it was clearly insufficient
against the autumnal floods ; and this through the want of seasonable
care on the part of the defendants. In November, therefore, it was
broken by the flood; and the plaintiff's logs were swept off and lost,
to the value of a hundred dollars. But before this time, the owners
of the logs, in expectation of the usual autumnal freshets, ought to
have rafted out their logs from the boom.
One of the directors of the corporation, and some of the members, knew the situation of thA Great-carrying-place boom before tr.e
disaster, and deemed it insufficient ; but this was unknown to the
boom-master, and all the other officers, except that director. But
the commissioner certified his opinion that competent skill and discemment would have pronounced the piers deficient; but that gross
negligence was not imputable to the corporation, unless it legally resulted from the knowledge of the director.
As to the Twitchell boom, he was of opinion that considering the
latent character of its deCects, a prudent aud diligent owner might
well be presumed to be ignorant of them.
And he was also of opinion, that, had the passage closed by the
log-owners' boom been always open, then the Great-carrying-place
boom would probauly have withstood any pressure which would have
been brought against it; and that in such case the defendants would
not have been liable.

Greenleaf and Mitchell, upon the facts thus found, argued against
the liability of the defendants.

The form of the action being in

tort, the plaintiff evidentl'y founds his claim on tlie violation, by
the defendants, of scme duty created by the statutes of incorporation.
But no such duty is created. The defendants are merely authorized
to " stop, raft, and properly secure" the logs for the owners. The
statutes constitute them bailees for hire; and leave the measure of
their liauility, and the mode of remedy, to be determined by the
mies of the common law. It is plain therefore that the remedy
should have been in assumpsit, and not in tort.
But even as bailees, they are not liable. The benefits of the
bailrnent being mutual and reciprocal, the diefendants are bound only
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for ordinary care; and this care they appear to have taken. They
were not bound perpetually to maintain booms, but only allowed to
erect them ; and the toll is granted for the custody of logs ; not as
a pl'emium for insuring their safety.
The damage was occasioned by the erection of the log-owners'
boom, which closed up the passage which the defendants had left
open. This act was an illegal obstruction ; and against the authors
of it, and those only, the plaintiff has his remedy.
But if the defendants were liable as bailees, for the loss of logs
from their boom, yet here they are not responsible, the loss in .11.pril
having been occasioned by an extraordinary casualty. And as to
the loss in November, it was the fault of the plaintiff not to have
rafted out his logs before the autumnal floods .

.11.llen and Packard, for the plaintiff.
The opinion of the court was read at the ensuing September te1m
as drawn up by
MELLEN C. J.
In the examination of this cause, the first inquiry
is, " What are the powers and liabilities of the defendants in their
corporate capacity, created by the several statutes which make a
part of this case, or resulting from the principles of the common
law. The act of Jlllarch 15, 1805, incorporating the defendants, is
the principal basis of the plaintiff's claim against them. By the first
section they were incorporated " for making, laying and maintaining
side booms, in suitable and convenient places in .11.ndroscoggin river,
from .11.ndroscoggin bridge to the narrows of said river, in Brunswick
and Topsham." By the fourth section the corporation are authorised to receive of the "respective owner or owners of logs and other
lumber by them stopped in said river, rafted and properly secured
for the owner, the following fees, &c." By the fifth section it is declared that " it shall be lawful for the said corporation, hy their several agents and servants, to be appointed as aforesaid, to hold and
retain any logs or other lumber, by them stopped in said river, rafted
and properly secured for the owner as aforesaid, until payment or
tender of the fees respectively which shall have thereby become
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due to the said corporation." The ~cts of February 29, 1812,
January 31, 1820, and Jl1arch 15, 1821, either authorise an extension of the booms under C•ertain limitations as to distance, or inorease
the fees claimable by the corporation ; but they do not vary the
rights and liabilities of the defendants in any other respects ; these
remain as established by the act of incorporation. The case finds
that all the foregoing acts were passed on the application of the defendants, and that they have accepted them, and enjoyed the privileges granted thereby. Prior to the act of incorporation, we must
understand that the ownern of logs and other lumber in .flndroscoggin
river took charge of the same themselves, ~nd secured them in such
a manner as they thought proper; with or without any expense to
themselves, according to existing circumstances. But by the pro-•
visions of the act that privilege is taken away, and transferred to the
corporation, who have a right to hold and detain all logs and lumber, stopped, rafted and secured, until the established fees are paid.
This view of the character of the law and of the powers it has granted will aid in its construction, as to the mture and extent of the duties and liabilities on the p:irt of the corporation.
It has been contended that the act imposes no liabilities, except the
loss of toll in cases where the owners lose their logs. But we apprehend
this to be clearly a mistaken construction. The ri;bt to demand and
receive toll or fees is given only for logs and other lumber, "stopped,
rafted and secured." Tbe duty to secure the property and the right
to compensation for securing it, are both created uno flatu; and the
acceptance of the act, with the privileges it confers, is an engagement to perform the dutie:; it enjoins. The question then is, what
are those duties? and what is the extent of the responsibility of the
defendants? It is said that the law was neve.,· intended to subject them
to damages for loss of log3 and other lumber, occasioned by an unu-

sual or extraordinary rise and swell of the river.

The preamble to

the act states that it would be of great public as well as private advantage, by side booms, to stop and secure " masts, logs am\ other
lumber which are drifted down said river." It wot.:ld seem that the
defendants and the legisl.nure must have had reference to those
freshets in the river which are annually, and sometimes oftener, ex-
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perienced, whereby property is drifted down to, and over the falls at
Brunswick, and totally lost. It must be presumed that the proprietors
were acquainted with the character of the river and the peculiar danger to which logs and lumber were exposed in a sudden swell of its
waters; and, besides, it must be remembered that the design of the
booms in question was to secure property from these very dangers.
This the defendants were willing to undertake for a certain established
compensation, calculatin; upon a profit to themselves; and considering the vast number of logs which the booms often contain, as appears from the facts, the compensation allowed by law seems to be an
ample one. The counsel for the plaintiff ha5 considered him in the
light of an involuntary bail or, and the defendants as bailees for reward.
It is well known that the extent of a bailee's liability, depend;; on
the nature of the bailment. If the bailor only receives the benefit
of the bailmenr, the bailee is answerable only for gross neglect.
'When the bailment is mutually beneficial, the bailee is answerable
for no more than ordinary ne;lect; which is the omission of that care
which every man of common prudence takes of his own concerns.
And when the bailee only is benefited by the contract or bailment,
he is responsible for slight neglect ; which is the omission of that
diligence and care which every circumspect and thoughtful person
uses in securing his own property. Jones on bailment, I 4, 15, 106.
Upon these principles, it is contended, as the defendants were bailees of tbe logs of the plaintiff for a purpose profitable to them, and
without any consent on the part of the plaintiff, they are responsible
to him in damages, provided, upon the evidence before us, his property has been lost by even their slight neglect. In Riddle v. Proprietors of the locks and canals on Merrimack river, 7 Mass. l 69,
the plaintiff's boat got aground in the canal for want of sufficient
depth of water, The judge instruc;ted the jury that it was the duty
of the proprietors to keep their canal in proper order; and that the
receiving of toll amounted to an undertaking that tbe canal was passable. The whole court sanctioned the instructions and entered
judgment on the verdict. Upon the quei,tion as to the exte~t of liability, the counsel for the defendants has cited the case of Townsend
v. President, o/C• of the Susquehanna Turnpike Company, 6 Johm.

100

LINCOLN.
Weld v. Proprietors of Side-Booms.

90, and Harris

o/ ux.

v. Baker-, 4 Maull

Sr

Selw. 27.

In the for•

mer case an injury was sustained by the breaking of the most essential timber in a bridge, by means of which other parts gave way
and fell. It appearer! that there was a latent defect in the heart of
the stick of timber which had destroyed its strength. The jury gave
a verdict for the plaintiff, which the court refused to set aside ;
saying, however, that the defendants were answerable only for
ordinary neglect. The latter case seems to have no bearing on
this. The defendant was not the immediate cause of the injury,
nor under special obligations to diligence and care by reason of any
pecuniary consideration, as in the present case.
On the whole, we do not consider the defendants as liable to
the same extent as a common carrier, whose accountability is
avowedly placed on reasons of policy, which do not seem applicable to a case like the one at bar.
The line of distinction
between slight and ordi11ary neglect, it is sometimes difficult to
draw; and taking :111 circumstances into view, we are inclined
to adopt the opinion that the defendants, under their act of incorporation, and the influence of common law principles in its construction, are holden for ::ill losses occasioned by the want of ordinary
care, attention and diligence. In common cases this is a question
submitted to the jury as the proper tribunal. In the present case,
however, the parties have agreed on a commissioner to ascertain and
report all the facts in relation to the subject in controversy; and his
report is now before us ; and on this we are to decide whether the
defendants are answerable to the plaintiff for the damages a~sessed
by the commissioner, or any part of them. As the parties authorised
him to collect and report facts only, we are not at liberty to regard
any of his opinions, calculations or reasoning, upon any part of the
facts.
The prominent facts relied on by the plaintiffs to shew the alleged
negligence, are1. The insufficient ballasting of the piers to which the Greatcarrying-place boom was fastened ; the ballast having been placed
in chambers in the piers, instead of formin; a solid body of stones
from the bottom to the top, whi~h would have given them sufficient
firmness and stability to resist any probable pressure and violence,
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even after the timbers were in some degree weakened by their age.
The fact is, that this boom gave way, by means of the top of the
piers, above the ballast, having been carried away; or at least several
of them. The freshet in 1814, was three feet higher than in April
1827; and in 1820 there were as many logs in the boom as in 1827,
and still it withstood the pressure ; probably because the timbers
were then much more firm, being comparatively new. The height
of the water in 1814 was a notice to all concerned, what height and
solidity of piers would be necessary to secure logs and timber for
the owners.
2. The top of one of the piers was found hanging to the boom
the morning after the disaster, and this was old and defective; and
some of the timbers, between wind and water, were almost entirely
decayed.
3. The Twitchell-boom had a serious defect in it; the sword
pieces, connecting the logs composing the yoke, were entirely rotten,
aml this occasioned the boom to give way. The logs also composing this yoke, were found so rotten after the freshet, as to be unfit for
further service. It is true these sword pieces, to a casual observer,
had the appearance of being sound. These were the principal defects in piers and booms, on the strength of which so much property
was annually depending for security from loss. For a more particular account of these <leficiences, we refer to the statement of the
commissioner; merely observing that a man of respectability and
one of the directors, who was admitted a witness by consent of
parties, testified that before the disaster, he considered the piers insufficient for the reasons before stated, viz. the badness of the construction, the unsuitableness of the timber, and insufficiency of the
ballasting, with the deterioration arising from decay in the part where
the water rose and fell. And the commissioner concludes by saying •
that he considered " the weight of testimony as establishing it as a
fact, that competent skill and discernment would have pronounced
them insufficient." It is stated that there is no reason to believe that
the defendants, as a corporation, were sensible of the fact : but it
is also expressly stated that Nahum Perkins, one of their directors,
was aware of the fact. How is a corporation to know a fact but
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through some of the members of it? They may see the fact, or it
may be communicated to them. ·whatever the defects were, here
is_ abundant proof of a scienter, whether necessary or not, to the
maintenance of this action. Taking the foregoing facts into consideration, respecting the nature and extent oi" the defects which have
been described, there can be no hesitation in pronouncing them such
as clearly to prove the insufficiency of the piers and booms, for the
important purpose for wliich they were intended. And as the defendants were receiving toll for securing the logs, year after year, it
was their duty frequently to examine the piers and booms, to ascertain whether they were firm and sound, and capable of securing the
property as the lEgislature m11st have contemplated. And yet the
report states no facts shewing that this duty was performed. It is
not enough that the timbers, or logs, or sword pieces, should appear
to a casual observer to be sound, when they are defective, and in
some instances totally rotten. Had proper examination been made
every year, these dangerous defects must have been discovered.
Surely this is ordinary neglect, to give it the mildest name ; and
when, in addition to all this, it is proved that before the disaster, one _
or more of the directors were aware of thE:se defects and deficiencies, and yet no measures were taken to repair and strengthen the
piers and booms, we cannot but deem the defendants as guilty of
even gross neglect, in the instances before mentioned.
The remaining inquiry is whether the unauthorised log-owner's
boom, which was placed tnd continued across the eight-rod passage,
was the occasion of the cli,:aster. This boom, it seems, was made
by sundry individuals, some years before ; the plaintiff was one of
tbem, and some of the rn embers of the corporation also assisted in
placing it there. It is contended that if the eight-rod passage had
• been left open, those logs which came down the river after the
Great-carrying-place boom was full, would have passed on and
gone over the falls, instead of increasing the pressure on the Greatcarrying-place boom :i and that such being the case, the defendants
are not responsible, even :though their piers and booms were defect'ive and insufficient a$ abovementioned. Ou this point some other
facts must be examined. It appears that the current of the rivN
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sets into the Great-carrying-place boom, and all logs floated down
the river, if not obstructed, are carrietl directly into said boom; of
course, when that boom was full, logs coming down the river and
passing diagonally to the eight-rod passage, would still, by the
power of the current, be forced against the body of logs in the boom,
and increase their pressure on the boom ; though, as the report
states, it would have been much less, if the passage had been kept
open, than when closed by the log owner's boom. But though the
corporation were not instrumental in placing that boom there, yet
the report states that they " uniformly exacted boomage or toll, as
provided in said statutes, as well for logs which lay above said log
owner's boom and above the logs within their boom, as for those
which were within the same ;" and this boom was "used by the defendants ~ccasionally to tleliver logs which they considered as within
their boom, to the mill men below it." The defendants "considered all logs, so situated, however high up river they may have extended in manner aforesaid, as within their boom, and exacted and received toll accordingly." These facts shew that the defendants, so
far from objecting to the continuance of the log-owner's boom, as an
inconvenient obstruction, or as endangering the piers and IJOom be low, were constantly and uniformly availing themselves of its use
and effect as a source of income; and in the exaction and receipt
of toll, considering and treating it as a part of their own boom.
Under these circumstances we are of opinion that they cannot be
permitted to relieve themselves from accountability, by shewing that
possibly that boom might have, in some tlegree, contributed to the
disaster. They ought not to complain of that boom, as soon as a
loss has happened, ancl yet uniformly derive advantage from it in the
form of toll, until it has happened ; qui s'mtit commodum, sentire
debet et onus. Connected with this subject, another part of the
evidence demands attention. It does not appear which boom first
. gave way; the Great-carrying-place boom, or Twitchell's boom. If
the former gave way in consequence of some extraordinary pressure
from logs above ; might it not have been a pressure from the logs
contained in the latter, when it gave way and suddenly permitted ten
thousand logs to rush down against the body of logs below ? If the
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loss was occasioned by the breaking of Twitchell'$ boom, as that
was singularly defective, the defendant.5 must be answerable for its
effects on the great boom below, and the consequent loss of the
plaintiff's logs. The opinion of the commissioner, hypothetically
stated, near the close of his report, as to the sufficiency of the piers
in case the eight-rod passage had always been kept open, and insufficiency of them in case the liability of the defendants does not depend upon that circumstance,, cannot alter the case, in the view we
have taken of the cause. The nature and extent of the deficiency,
are facts, which opiinions cannot change, except as to their legal
effect ; and of this the court are now the judges.
Our opinion, thus faw,, has bad relation more particularly to the disaster in J/.pril, 1827. As to the loss in the November following,
there seems to be no ground whatever for the defence. The report
states that the " evidence was satisfactory, that it was owing to want
of reasonable care and diligence on the part of the defendants;" and
he adds, "the logs mig;ht ar.d ought to have been rafted before that
time." \Ve are sensible the cause is an important one in itself, and
in its character and consequences; and have, therefore, endeavored to
examine it in all its bearings and principles. In the same degree
that public policy requires the encouragement of booms on account
of the valuable and important purposes for which they are designed,
and which they generally accomplish, it requires abo that those who
own and superintend them should carefully guard the property committed to their care, and secure it from loss and injury by the means
prescribed by law. Honesty and good faith on their part are not all
that are required of ILl1ern. They must use all reasonable care and diligence that those means shall prove effectual; otherwise the law, under which they have been incorporated, would be productive of more
injury than advanta:;e, by depriving the owners of logs and other
lumber, of the power of exercisfng their own care and watchfulness
over their own property, and transferring that power to others, who,
though amply rewarded for their expense and trouble, by their neglect and want of care, expose it to danger, and occasion its loss.
We are all of opinion that the action is well sustained, and that the
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plaintiff is entitled to judgment for the damages assessed by the commissioner, viz. $700, and interest on that sum from the commencement of the action.

THE PaoPRIETORS OF SrnE-BooMs IN ANnRoscoaa1N
RIVER

vs.

WELD,

Under the private act of March 15, 1805, sec. 4, incorporating the proprietors of
side-booms in /lndroscoggin river, the corporation is entitled to toll for such logs
as have been actually stopped, rafted and properly secured for the owner, though
the booms were, at the same time, defective, and insufficient to secure other logs
of the same owner, then in the booms, and which consequeutly were lost.

Tms action, which was assumpsit, was brought to recover toll for
certain logs stopped in the plaintiff's booms, which were rafted out
and delivered to the defendant, being part of the same quantity of
logs of which those mentioned in the preceding case composed the
residue.
The opinion of the Court was read at the ensuing September
term, as drawn up by
MELLEN C. J.
This action is brought to recover the fees by
law established for stopping, rafting and securing certain logs in the
plaintiffs' boom, which were afterwards safely turned out and delivered to the defendant, to whom they belonged. The claim is resisted, on the ground that the booms and piers of the plaintiffs were
not :,uflicient, nor faithfully made and kept in good repair, as appears
by the facts detailed in the report and opinion of the court, in the
case of Weld against the same proprietors. But we are all of opini~n
that the action is maintainable, according to the express language of
the fourth section of the act of March 15, 1805, incorporating these
proprietors. The language of the act is this: " The said corporation shall be entitled to and receive of the respective owner or owners
0f lo!!;s, or other lumber, by them stopped in said river, rafted and
14
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properly secured for the owner, the following respective fees;"
&c. The defendant's logs were thus stopped, rafted and secured
for the owner, and he has received them. , As to those logs, the
piers and booms were sufficient to stop and secure them, although
they were not sufficient, as they ought to have been, to resist the unusual pressure, which afterwards broke and canied them away, and
occasioned the disaster and loss, for which the present defendant
has recovered damages in his action against the corporation. The
defendant must be called, and judgment be entered for the plaintiff:;.

Greenleaf and .~itcliell for the plaintiffs.

/l.lle11 an<l Packard for the defendant.

HowARD

&

AL.

vs.

TuRNER.

Where one made a deed in foe, reBerving to himself a life-estate in a part of the
premises, and declaring further that" this deed is ma:Je, and to have effect, upon
the following conditions" -viz.-the payment of money at divers times to other
persons ;-it was held that the fee .rassed immediately, on condition subsequent.

If, in the extent of an execution on lands, it nowhere appears that the person, before whom the appraisers were sworn, was a Justice of the peace, the extent
is bad.
But this may be amended by stating the fact, even at1er registry, and pending an
action for the land, if the ri,~hts of third persons are not thereby affected.

Tms was a writ of entry, tried before the Chief Justice, upon the
general issue. It appeared that the tenant, being owner of the
premises in fee, on the 10th day of September 1819, made a quitclaim deed of the same, to his son Nicholas Turner, Jr. then a
minor, fo1· the considerntion of love and affection, " and of his performing the conditions hereinafter mentioned." After the habendum.,
the grantor proceeded thus ;-" But it is understood that the use
and improvement of the southerly one hundred acres of the premises aforesaid, are reserved, and I do hereby reserve to myself, the
use and improvement of the same, for and during the term of my
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natural ]ife, with full right to take and apply to myself, as I shall
choose, all the timber, wood, and other things upon said premises
during my life. And this deed is made, and to have effect, upon
the following; conditions, to wit,-that the said Nicholas Turner, Jr.
his heirs, executors, administrators or assigns shall pay"-certain
sums, at divers times, within eight years, to a creditor and the daughters of the grantor,-" then this deed to be in full force and virtue,
otherwise to be null and void." The son entered into possession of
the premises under this deed; and the father, being a widower, resided in his family. On the 29th day of October 1821, the father
and son mutually executed another indenture; by which the father,
"for the consideration hereinafter mentioned," viz. the covenants of
the son, demised the hundred acres to him, during the life of the
father ; and the son covenanted on his part, to maintain and support
his father during life. The son afterwards, on the 16th day of July
1822, sold and conveyed the premises in fee, to Samuel W. Clark;
from whom they were taken, by extent, by the demandants, who
were bis judgment-creditors.
In the return of the proceedings on the back of the execution, it
appeared that the appraisers were sworn before "John McLean;"
but it was no where stated or indicated that he was a justice of the
peace, or that he acted in that capacity. And for this defect the
tenant objected to the admission of this evidence; but the Chief
Justice overruled the objection, reserving it for the consideration of
the court.
The jury were instructed that if they should find that the tenant
had never entered for breach of the conditions in the two deeds
made by him to his son; or that, being in possession, he never gave
notice that he claimed to hold the premises for condition broken,
they ought to find a verdict for the demandants. Which they did.
And the verdict was taken subject to the opinion of the court, upon
the correctness of those instructions, and the admissibility of the
evidence .

.!J.llen and Child, for the demandants, and Sprague and Barnard
for the tenant, submitted the question without argument.
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MELLEN

C. J. delivered the opinion of tbe Court.

The question whether covenants are dependent or independent, or whether a condition is precedent or subsequent, is to
be answered by ascertaining the intention of the parties from
an examination of such covenants or such condition, rather than from
any precise collocation of words, or formality of language. 3
Comyn's Dig. 68, 92. Now from an i11:,pection of the deed of

September IO, 1819, from the tenant to his son, it is evident that it
was intended to pass the foe of the estate immediately to the grantee,
subject, however, to be defeated by breach of the conditions expressed in the deed ; or in other words, that the estate was conveyed
on a condition subsequent, though the language of the condition
seems to be that usually employed in the creation of a condition precedent. It would have been singular and unnecessary for the grantor
to reserve to himself, as he has expressed it, a life estate in one
hundred acres of the tract conveyed, if no estate was to vest in the
grantee until after the e,{piration of eight years. The only sensible
construction is that the fee passed at the time of the conveyance, and
that the conditions were subsequent. The second deed, of October
29, 1821, conveyed the life estate also to the son; and being thus
owner of the whole estate, he had a right to convey the same to
Clark; and by his deed of July 16, 1822, Clark became seised
thereof, subject to the conditions expressed in the two deeds of conveyance from the tenant.
The only question is whether the estate has been transferred to the demandants by the levy. It is a principle of law
perfectly settled by repeated decisions, that every thing that is
made necessary by the 27th sec. of our revised statute, ch. 60,
to pass the property in real estate, taken in execution, must appear
by the return of the officer to have been done. Eddy v. Knapp, 2
Mass. 154; Barnard ,~. Fisher, 7 Mass. 71 ; Whitman v. Tyler,
8 Mass. 284; Williams 1, • .IJ.mory, 14 Mass. 20. One of the requisites of the statlllte is that tbc appraisers shall be sworn by a justice of the peace in the county where the real estate is situate. In
the case before us, the return contains no proof whatever that John
.ll:lcLean was a justice of llhe peace. The officer's return refers to
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his certificate as to the supposed fact that the appraisers were sworn
and how they were sworn ; and the certificate of McLean proves
nothing and asserts nothing as to his acting in any official capacity.
We cannot take notice that he was a justice of the peace, if in fact
he was one. It has been decided that where the return was silent
as to the statute qualifications of the appraisers, para! proof could
not be admitted to shew the fact. If a fact could not be proved, it
cannot be presumed in support of the levy. As the return now stands
we think the objection is a fatal one. But it appearing that the rights
of third persons cannot be affected by an amendment of the certificate
of John McLean, by adding thereto the words "justice of the
peace;" or by an amendment of the officer's return, either of which
will completely obviate the objection; we are disposed, in support of
the proceedings, and for the advancement of justice, to permit the
proposed amendment, and leave for that purpose is accordingly
granted. After the proceedings shall have been so amended, let
judgment be entered on the verdict.

HILT

vs.

CAMPBELL.

A count on a note payable on the occurrence of a certain event, or in a reasonable
time, is not supported by evidence of a note payable only on the occurrence of
the event ; though it is proved that the contingency was rendered impossible by
the misconduct of the defendant. The plaintiff should have alleged the facts
tending to deprive the defendant of any excuse for not paying th~ money.
CASE upon promises.
The declaration contained several
counts, the first of which was upon a promissory note made by the
defendant, payable to the plaintiff, described as a note for sixty dollars, for one half of the stud horse called the Paymaster, payable
when the horse should be sold by the defendant, or within a reasonable time. In another count it was alleged, and was proved at the
trial, that the defendant undertook to sell the horse, but did not, and
in fact abused him, so that he died. The note offered in evidence
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under the first count was payable when the horse should be sold,
without any mention of reasonable time ; for which cause the defendant objected to its admission. But the Chief Justice overruled
the objection ; and a verdict being returned for the plaintiff, this
point, among others, was reserved for the consideration of the court.
The other points are omitted, no opinion having been given upon them .

.11.llrn and E. Smith for the plaintiff.
Greenleaf and Ruggles for the defendant.
C. J. delivered the opinion of the Court at the ensuing
July term in Waldo.
MELLEN

The first question in this case is whether the. note offered in evidence supports the first count. The promise alleged in that count is
to pay the sum mentioned in the note declared on, when the horse
should be sold, or in a reasonable time. The promise in the note is
to pay the sum when the horse should be sold ; and the case finds
that he never was sold, but died in consequence of the defendant's
misconrluct. It is admitted by bis counsel tliat the declaration on the
note might have been so framed as to entitle the plaintiff to recover
upon it; but he contends that the instruction of the judge to the jury
on this point was incorrect. It must be remembered that in this
count the plaintiff dedares on an express contract ; and therefore,
unless the words made use of in describing tlie promise, "or in a
reasonable time," are ti part o:f the express promise, there is a fatal
variance. It is said that those words are no more than the law
implies. It is true, wlwn,, in a promissory note, no time is mentioned
when payment is to be 1narle, the law will girn effect to the contract,
by construing the promise to be a promise to pay in a reasonable
time ; ut rEs rnagis t•alcat quarn pereat. But in the case before us,
a time of payment wns rmmtioned in the note ; and we are not aware
that, in the absence of all proof, the law would imply any other time;
for that would be contradicting the language of the note. The counsel for the defendant contended that as the contingency had not happened on which it was to become payable, the plaintiff could not
recm·er on that count ; brcause it did not contain an arerment of any
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facts shewing that the defendant was liable to pay the note, though
the contingency had not happened. And we are of opinion that all
such facts should have been stated, as the premises from which the
legal inference was to be drawn, that the defendant was bound to
pay the contents of the note in a reasonable time. As the first count
now stands, the words " or in a reasonable time" are inconsistent
with the written promise. Such an inference is a non sequitur. It is
scarcely necessary to cite authorities to show that a contract must
be proved as alleged, and that a variance as to the terms of it is
fatal. We merely refer to Penny v. Porter, 2 East 2 ; White v.
Wilson, 2 Bos. o/ Pul. 116; Robbins v. Otis, I Pick. 368.
To shew that the first count as it now stands is not supported by
the proof, and that it should have contained an averment that the
horse had never been sold, and that having died by means of the
defendant's misconduct, he had disabled himself from selling the
horse and performing his promise, according to the terms of it as
expressed in the note, we subjoin the following authorities. In the
case of Newcomb v. Bracket, l 6 Mass. 161, the defendant promised
the plaintiff to pay him a certain sum, by transferring to him a mortgage of certain land as soon as the plaintiff should pay him the residue of a debt, not exceeding $100; and the defendant gave a quitclaim deed of the mortgaged premises to another man. It was held
that the plaintiff need not aver performance on his part ; and that a
statement of the promise and the allegation that the defendant had
executed the said quitclaim to another man, whereby he had broken
his promise and become unable to perform the same, constituted a
good declaration. In the above case the court observed that as
there was no time fixed in the contract within which the money was
to be paid, or the estate conveye<l to the plaintiff, he had a reasonable time to perform his part. \Ve notice this part of the case, as
illustrative of the principle before stated, that the legal implication as
to reasonable time, is applicable only to the cases of contracts where
no time is fixed ; whereas in the case before us a time dr event was
fixed upon as the time of payment, viz. the sale of the horse.
See
also, Yelv. 76, and Mr. .Metcalf's note, where he sums up the law
on this subject in these words: '' When the consideration of a con-
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tract is executory, or its performance depends upon some act to be
done or forborne by the plaintiff, or on some other event, the plaintiff must aver performance of suah precedent condition, or shew
some excuse for the non-performance." See also, I Chitty's Pl.
309. An averment of the death of the horse through the fault and
mismanagement of the defendant, would have brought the plaintiff's
demand upon the note, and his right to recover on the first count,
within the reason and spirit of the beforementioned principle, though
not the language of it ; for by the language of it, the fact to be averred is an excuse for some omission on the part of the plaintiff;
whereas in the case at bar, it is one which takes away all excuse on
the part of the defendant for not complying substantially with his
promise, though not according to the very terms of it; a strict compliance with which had become impossible by the commission of a
wrongful ::rct on his part. Such being, in our opinion, the law as to
the first count, the instruction of the judge in relation to it was incorrect, and there must be a new ltrial. It is not necessary to examine
the other points diseussed in the argument.
Verdict set aside and a new trial granted.

Bowuo1NHA1\I

vs.

RrcHMOND.

The legislature having, in the act dividing the town of Bowdoinham and incorporating a part of it into a new town by the name of Richmond, enacted that the
latter town should. be holden to pay its proportion towards the support of all
paupers then on expense in Bowdoinham ; which it did for two years ; after
which, on the petition of Richmond, another act was passed, exonerating this
town from such liability in fhture; it was held that the latter act was unconstitutional and void, as it impaired the obligation of the contract created by the original act of division and incorporatio!I.

Tms case was assumpsit,' brought to recornr five thirteenth parts
of the expense of supporting certain paupers, under the special provisions of the private Stat. 1S23, ch. 214, stc. 5; and it came before the court upon a case stated by the parti,~s, the material facts of
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which are sufficiently apparent in the opinion of the Court, which
was read at the ensuing September term, as drawn up by
MELLEN C. J.
On the J0th of February, 1823, when the town
of Bowdoinham was divided, and the northerly part of it erected
into a town by the name of Richmond, all the paupers, sixteen in
number, which were then chargeable as such to Bowdoinham; lived
in that part of the original town which is now Bowdoinham ; except
one ; and she lived in that part of the original town which is now
Richmond. The act of incorporation, in the 5th section, declares
" that the said town of Richmond shall be held to support their proportion of all paupers now supported in whole or in part by Bowdoinham." And after giving certain rights to each town, the section is concluded in these words, " and if either town shall neglect
or refuse to comply with the provisions of this act, the other town
may have an action on the case against such delinquent town, to recover what " in equity and good conscience may be due to it."
Upon the petition of the town of Richmond, the legislature, on the
15th of February, 1825, passed another act, declaring "that from
and after the first day of May next, the town of Richmond shall
not be holden to support or contribute to the support of any pauper
who resided within the limits of the town of Bowdoinham on the 10th
day of February, 1823, but shall be holden to support all paupers
who resided on that day within the limits of the town of Richmond."
On the presentment of the petition by Richmond for this second
act, the usual notice was ordered, and given ; but no notice was taken of it by Bowdoinham, or any of its officers.
The que,,tion is whether Bowdoinham is bound by this second act,
to the passage of which they never gave any express or implied assent. It is admitted that the legislature has power to incorporate
towns, of such dimensions and form, and by such boundaries as they
may judge proper, and alter such boundaries at their pleasure ; and
that they may, by annexing a part of one town to an adjoining
town, materially change the amount and value of taxable property, as
well as the number of inhabitants, by enlarging one town and diminishing the other. As we had occasion to observe in JYorth Yarmouth
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v. Cumberland, [ ante p. :29 i] it is matter of notoriety that when
towns are divided, it is done on petition, and after an order of notice ;
the object of which notice is that the town may be heard, and, if divided, that its interests may be guarded by such provisions in the
act, as circumstances may reoder just and proper; and these are
generally matters of arram;ement by those immediately to be affected. In such a manner:, according to the common course of business,
the provisions of the act iucorpornting Richmond, without any question, were prepared. Having been made a part of the act of incorporation, and Riclwwnd hwing complied with the terms of the act,
and for two years p,1id to Bowdoinham the proportion of pauper ex;
pense due to them according to the above terms, we must consider
the arrangements and prol'isions beforementioned in the nature of a
contract, whereby Bowdo1nham had acquired a vested right to the
settled proportion of the expense of supporting the paupers living in
Bowdoinham at the time t1e act of incorporation was passed, and a
vested right of action to recover such proportion. The act of Feb.
15, 1625, professes to absolve the town of Richmond from the payment of a large part of the proportion of expense which they were
bound by the first act to P'IY to Bowdoinham. Had the legislature
a constitutional right to pass tbe latter act, in its very terms impairing the obligation of the contract on the part of Richmond, created
by the first act? If it doe, impair the oblig,ition of a contract, then
according to the express language of the constitution of the United
States and of this State, the legislature transcended their powers in
enacting it, and this court is bound to declare it void ; for they are
bound to support those constitutions. No law ought to be pronounced unconstitutional and vJid, unless it appears clearly to be so; but
when such is the fact, om duty is plain. It is not however to be
supposed that such laws are ever enacted; with a belief or apprehension of their unconstitutionality at the time.
The cases cited by the counsel for the plaintiff seem to establish
the principle on which he relies. In Brunswick v. Litchfield, 2
Greenl. 28, and in Hampshire v. Franklin, 16 Mass. 88, cited by
the oefendant's counsel, it is distinctly declared that no act or resolve
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of the legislature can of itself create a debt from one corporation or
person to another, but only by the consent, express or implied, of the
party to be charged. We think no such assent can be implied from
the silence of Bowdoinham, in respect to the petition for the passage
of the second act: The town probalily considered that the legislature had no authority to pass such a law, and chose to leave the
question of constitutionality, should it become necessary, to judicial
decision. The counsel for the defendants has placed the defence
of the cause upon the power of the legislature as to the incorporation
of towns and change of lioundaries, and annexation of particular
persons or estates to one town, formerly belonging to another. It is
contended that by the exercise of this acknowledged power, the
fegislature may increase the expenses and taxes of the inhabitants of
one town, and in the same degree diminish those of the inhabitants
of another town, by increasing its population and property ; and that
what may be done lawfully in an indirect manner, may be lawfully
done in a direct one. We do not perceive the merits of this argument. It does not meet the objection urged by the plaintiff's counsel. It is true that a change of boundaries, or transfer of individuals
from one town to another, with their property, may produce the effects stated ; but increasing the taxes on the individuals of a town,
reduced in numbers and property in the manner mentioned, has no
effect whatever upon the contracts of the corporation, and the obligations imposed by those contracts. The claim of one town on another
town,. is not in any degree impaired by such changes as to boundaries
or property or inhabitants. The burdens of the diminished town
may be increased on the inhabitants, but a creditor of the town suffers nothing by this circumstance. The latter act, if enforced, would
benefit the town of Richmond, by relieving them from the payment
of a part of the debt they owe to Bowdoinham ; and would injure
that town by divesting them of a part of their property and the right
to recover its value. Legitimate legislation cannot produce such
effects as these. We therefore, though unwillingly, must pronounce
the act of the l 5th of February, 1825, as repugnant to the constitu-

116

LINCOLN.

-------------------

-------

]GIJsa &al. v. Lermond.

tion of the United States and of this State, for the reasons assigned
in this opinion.

Accordinf; to the agreement of the parties, the de-

fendants must be defaulted.

Greenleaf and Jewett fo.1· the plaintiffs.
/1.llen for the defoudaut,,.

K1Ll.SA &:, AL.

vs.

LERMOND.

·where the defendant in a suit, ailcr service of the writ, and before entry of the ac,
tion, was summoned as the trustee of the plaintiff, in a foreign attachment, in
which he disclosed the facts, was adjudged trustee, and paid over to the judgment
creditor, on execution, all he owed to the plaintiff; and at a subsequent term
pleaded these facts in bar of the original action; to which the plaintiff demurred;
it was held that the pica was a good bar, and that the defendant was entitled to his
costs subsequent to the joinder in demurrer.

IN this action, which was assumpsit, the defendant in the court
below pleaded in bar that after the service of the writ in this case,
and before entry of the action, he had been summoned as the
trustee of the plaintiff:, in a foreign attachment at the suit of one
of their creditors,-that i.,:1 that action the present plaintiffs were defaulted,-that he appeared and submitted himself to examination
under oath, disclosed truly the state of their mutual dealings, and
thereupon was adjudged their trustee ;-and that he paid the balance
due them, to the officer who demanded 1he same by virtue of the
execution issued upon the judgment in that suit. To this the plaintiffs answered by a general demurrer. The original suit wa& entered at December term, 1825; the plea in bar was entitled of Jl.ugust
term 1826 ; and at .!lpril term I 828, the court below gave judgment
for the defendant upon the demurrer, but refused to give him judgment for costs; for which cause he appealed to this court.
The point was briefly spoken to, by .'iUen and Farley for the
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plaintiffs, and Ruggles for the defendant ; and the opinion of the
Court was delivered by
MELLEN C. J.
This case presents the single question, whether
the defendant is entitled to costs. It is not contended that the plea
is not a good bar to the action ; but as the action was rightly commenced, and was defeated by the trustee process, the plaintiff insists
that he ought not to be subjected to the payment of costs; and in
support of his position he has cited the case of Foster v. Jones, 15
Mass. 185, in which costs were disallowed, though the court very
distinctly implied, in the language of their opinion, that the defendant might, perhaps, claim the costs of the term at which the opinion
was given ; but the question being submitted on a statement of facts,
and such costs being trifling, they did not allow any. In the present
case the question is pl'esented upon a demurrer to the plea in bar;
and therefore we cannot consider it as one addressed to our discretion. In June 1826, the defendant paid the amount of the debt to
the plaintiff in the trustee process, pursuant to the judgment against
himself as the trustee of Killsa ~ al. and at .llugust term 1826 the
plea in bar was filed, and the demurrer joined. Had the plaintiff
then discontinued his suit, or had the court then given judgment on
the demurrer, probably no question as to costs would ever been raised. But for some unexplained reason, the plaintiff persisted in the
prosecution of the cause, and of course the defendant was justified
in resisting him by continuing his defence. He had no other mode
of protecting himself; and in this manner he was obliged to guard
his rights until .flpril term, 1828, when the Court of Common Pleas
adjudged the plea in bar good, but refused to allow costs to the defendant. To obtain the decision of this court on the subject, the
defendant appealed. We certainly affirm the opinion of the court
below, as to the merits of the plea; but, on legal principles, we
think costs should have been allowed to the defendant, as the prevailing party, subsequent to the time when the demurrer was joined.
And this opinion does not militate with the decision in Foster v.
Jones.-Accordingly we adjudge the

Pler1 in bar good, with costs.for tht dr;(endant.
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SEVEY's CASE,

In the absence of better proof, evidence oflong and uninterrupted usage, reputation,
tlie declarations and conduct of the owners of the adjoining land, and the public
acts of the town, was properly admitted to prove that an ancient corporation of
proprietors, now exiinct, had dedicated a certafo lot to the public use as a landing
place.

Tms was an indictment against John Seve.y o/ al. charging them;
in the first count: with having erected a nuisance on a public highway in WiscassPt; and in the second, with the same nuisance, as
erected on a public landing-place. It was tried before Weston J.
upon the general issue.
The erection of a building and an abutment, since the year 1812,
which constituted the alleged nuisance, was not denied.
On the part of the government it was proved that the Jarid was
claimed as a landing-place, laid out by the proprietors of the Wiscasset company, and known as such more than sixty years_ ago; and
tl1at it had ever since been designated and known as a "town !~ding." The proprietors ofthe Wiscasset company, it appeared, were
formerly owners of a large traQt of land including Wiscasset point,
on which the landing was situated, as appeared by a deed dated
Sept. 10, 1733. They purchased this tract of one George Davy,
who bough,t it of three of the Sheepscut sagamores, by deed dated
in 1663. The proprietors, on the 30th day of June 1762, conveyed the tract to the proprietors of the Kennebec purchase, excepting
twelve quarter--acre-lots, which included the premises. On the 29th
clay of October 1785, they conveyed to one Timothy Parsons a
tract of land on the south ~ide of the premises, bounding it "northerly on the town landing."
The proprietors of Wiscasset long since ceased to exist as a corporation ; nor could any of them, nor their representatives, nor
their records be found, after diligent inquiry. It was proved, however, by Seth Tinkham, Esq. that in 1789, whe □ he was town clerk
of Wiscasset, an ancient plan was in his possession: purporting to
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have been taken by order of the proprietors, on which were delineated the several lots, streets and landings in the town, the premises
being designated thereon as the "town landing ;" but this plan also
was now lost.
The selectmen of Wiscasset, May 10, 1771, laid out the premises as a road, which, after due notice, was in the following year
regularly accepted by the town, and recorded. In l 794, it being
represented" that the former laying out of several of the streets and
landings in Wiscasset, was obscure and uncertain, and the bounds of
said streets, &c. not certainly to be found ;" the selectmen, at the
desire of the inhabitants, ascertained by actual survey, the courses
and widths of the streets ; and in their return thus described the
premises;-" also tha. landing or street between the southern side of
Mr. John Sevey's wharf, and the northern side of .Mr. Timothy Parsons's store and wharf, we lay out the whole width between said
wharves, and the courses said wharves run to low water mark" ; which return, agreeably to due notice to the inhabitants, was regularly accepted by the town, and recorded. ·And in 1798, 1801 and
1804, articles were inserted in the warrants for town meetings, at
the request of Timothy Parsons, to see if the town would discontinue the town landing; which articles were uniformly dismissed by
the town. One of these warrants was served by Wyman B. Sevey,
father of one of the defendants.
It further appeared that John Sevey, father of said Wyman, made
his will, which was proved Feb. 29, 1796 ; appointing said Wyman
his executor ; who in that capacity returned an inventory of the estate of his testator, describing part of his real estate as "the land
and flats below Water street, from the town landing, by ~aid Parsons's wharf," &c. And by a mutual deed of division of their father's estate between said Wyman and Samuel Sevey, dated May
17, 1798, the latter released to the former the lot adjacent to the
premises, referring to the town landing as one of the bounds. It
also appeared that the defendant John Sevey, in a deed of mortgage
of January 27, 1824, described the estate mortgaged as "bounded
southeasterly on the town landing." And it was proved that the
place had been constantly used for a common landing for stones,
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lumber of all kinds,, fish, and prnduce, ever since the memory of the
oldest inhabitants. It had never been repaired or made conveniently
passable as a street ; the bank being originally very steep, and made
more so by the elevation of the street running along the shore ; but
there were paths leading from the water, by which lumber was
drawn up in carts.
On the part of the defendants it was proved that the part of the
premises on which the alleged nuisance was erected, was conveyed in
1792, by one Sam:uel Barstow to John Sevey, grandfather of one of
the defendants, who claimed the same from him by descent. And
some witnesses testified that the only passage way for teams from the
ancient wharf to the street, was across that part of the premises now
covered by the erection complained of; that the testator always used
this part of the premises as his own property, and built an abutment
across a corner of it for his own convenience, which was under the
present abutment, but did not extend out so far; that but little use
had ever been made of the landing-place; and any approach to it
from the street, except for foot-passengers, was obstructed in 1808,
by an embankment erected by the surveyor of highways, to preserve
the street from beiing washed away by the tide.
But to the manner in which the landing had been used, and the
extent of the old abutment, there was opposing testimony offered by
the government. And it was proved that John Sevey, the ancestor,
had often declared, after the year 1792, that his land was bounded
southerly by the town landing, and extended no farther south than
the capsill of his wharf; that when he had taken pay for vessels
fastened to his wharf on that side, he had declined to receive dockage, saying that the landing belonged to the town; and that the
town, about twenty-seven years since, had passed regulations respecting the use of the lower part of the premises.
Upon this evidence the Judge directed the jury to return a verdict
against the defendants; which was taken subject to the opinion of
the court upon the facts reported as above.
The case was briefly spoken to by the .flttorney General for the
State, who referred to Commonwealth v. Newbury, 2 Pick. 51, and
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1 Pick. 180; and by Sevey for the defendants. The opinion of
the Court was read at the following September term, as" drawn up by
WESTON J.
It is well known that there exist, and have existed
for many yearsi in this State and in Massachusetts, certain grounds
designated as public landing places. Many of them It may be presumed have been used as such, at and from an early period in the
settlement of our country. There does not appear to have been
provided by law any mode of laying out and setting apart lands fot
this purpose. Nor has any such authority been exercised for many
years, if it ever was, by any court, town or other corporation, ovet·
the lands of others. If landing places have been established at any
recent period, it must have been by a dedication of them to public
use by proprietors or individuals, who were owners of the land.
The landing places now in existence had their origin, probably, from
the vote and appointment of proprietors of townships or considerable
tracts of land, who found it for their interest to establish privileges
of this kind for the common benefit. If towns have ever done this
in their municipal capacity, it must have been with the assent or ac-

quiescence of the owner of the soil. But whatever may have been
their origin, which it might now be difficult in many instances, from
the loss or destruction of records or other documents, to ascertain 1
they have been recognized and protected by law. By the statute
of 1785, cit. 1, sec. 4, it was provided, that all fences or buildings set
up and erected on lands then used and improved as public landing
places, or such a,; might thereafter be laid out and appropriated to
that use, without lawful permission therefor, should be esteemed nuisances, and be abated as such, The same provision was re-enacted
in this State, by Stat. 1821, cit. 24, sec. 5.
From the facts reported, it is very clear that the space between
_the wharf formerly owned by Joltn Sevey and that of Timothy Parsons, has been known bx the name of the town landing for more than
sixty years; and as such has been recognized by the declarations
and acts of those, under whom one of the respondents claims, and
by himself in his mortgage deed of January, 1824. The ancient
extent and continued use of the landing place, was proved also by
J6
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several witnesses. There is reason to believe that this landing place,
which has not been claimed until very recently as private property,
was designated as such by the proprietors of the Wiscasset company.
As these proprietors have long since ceased to exist as a company,
and as their records, after diligent search, cannot be found, the regular evidence of this dedication cannot be adduced. But it appears
that a plan existed forty years ago, taken by order of the proprietors,
in which the premises were delineated and <lescribed as a town landing. This evi<lence, together with the klct that it was before and
since known and used as such, may well bring it within the protection of the Massachusetts statute of 1785, and of our own of 1821,
unless the respondents have made out a title to the premises, or other justification. They rely upon a deed of release from one Samuel
Barstow, dated October 18, 1792 to Jolin Sevey, grandfather of one
of the respondents; and a claim and possession of the land under it.
It does not appear that Barstow ever had possession of the land.
One witness testified that John Sevey, the grandfather, extended an
angle of his wharf across the premises, using and claiming them as
his property. Other witnesses testified that the angle of the wharf
did not extend 1,0 far; and that there wns a path or passage way to
and from the street across the premises to the wharf, which was used
by the public. lf, however, Sevey, the grandfather did extend an
angle from his wharf to facilitate accP,SS thereto, which, if erected,
appears to have been used by the public, it would not be such an
exclusive appropriation, as would give him the seisin and property
against the public right. He was entitled to use it in common with
others, and what was done by him might be for the benefit, rather
than the annoyance of the public. But it is in proof from the testimony of a witness, who occupied for several years after 1792 a part
of a store on the wharf, that Sevey, the grandfather, repeatedly pointed out to him the bounds of his land ; admitting that it was bounded
southerly by the town landing, and that it extended no farther south
than the capsill of bis wharf. And in conformity with this claim the
estate was inventor'ied, and conveyances made by those who derived
title from the grandfather, bounding this part of his estate southerly
on the town landing;. The release of Barstow therefore, was a mere
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nullity ; neither party being in possession, and the grantee disclaiming any right or interest under it. The existence of the public landing having been made out, by the best evidence the nature of the
case admits; and the respondents failing to make out any title, or
to establish any justification, for the erection complained of, the case
is brought within the statute of Maine before cited, which declares
such erection a nuisance, for which the party erecting or continuing
it may be indicted. An indictment for erecting a fence upon a public landing place was sustaltled in Massachusetts, under a statute of
the Commonwealth, of which ours is an exact transcript. Commonwealth v. Tucker, 2 Pick. 44.
If the premises had not been shown to be a public landing, there
is in the case, evidence that a town way was duly laid out over them.
And any bi1ilding, erected or continued on any town or private way,
1s a nmsance. Stat. 1821, ch. 118, sec. 25 and 26. By the thirteenth section of the same statute, it is made the duty of towns to
keep in repair town ways, as well as highways, properly so called,
and for any failure in this duty, they are liable to an information in
behalf of the State. 2 Pick. 51. However, as the respondents are
clearly liable under the second count; and both counts being for the
same offence in different forms ; it becomes unnecessary to determine
thei1· liability, regarding the premises as a town way.

CASES
IN THE

8UPRE1\1IE JUDICIAL COURT

•

II<

THE COUNTY OF KENNEBEC, JUNE TERM; 1829.

CooL vs. GARDINER,
Where, upon the sal9 of two contiguous parcels of land, at different rates per acre,
the agent of the grantor stipulated in writing that if either of the parcels, on being
surveyed, should be found deficient in quantity, the purchaser should have compensation for the deficiency, at the rate at which it was purchased; and one parcel was found to contain less, and the other more than the estimated quantity, but
the aggregate value remained about the same ;-it was held that the purchaser
was still entitled to compen!lntion for the part deficient; and that the seller could
not claim any allowance for the excess in the other tract, by way of set-off, not
having provided for this contingency, in his contract.

Tms was an action of assumpsit, upon the common money counts,
and was tried before Weston J. upon the general issue.
It appeared that the plaintiff, in 1814, purchased of the defen<lant's
father two contiguous parcels of land in Waterville, being a front
or river-tract, estimated at sixty-three acres, at three dollars the
acre, and a rear-tract estimated at sixty-five acres, at five dollars the
acre; for which he gave security and a mortgage to the defendant.
But he declined accepting the deed, and securing the purchasemoney, till the defendant gave him a written stipulation that if either

JUNE TERM, 1829

125

Cool v. Gardiner.

of the parcels, on being surveyed, should be found not to contain
the estimated quantity, then an indorsement should be made on the
plaintiff's note for the value of the deficiency, at the rate at which it
was purchased.
It was afterwards ascertained, upon actual survey, that one of the
lots was deficient in quantity, by about three acres and a half; and
that in the other there was an excess of somewhat more in quantity,
but of about the same value.
Hereupon the jury were i~structed that the defendant was answerable for the deficiency ; and that'he could claim no allowance for the
excess in the other lot, by way of set-off, that event not having been
provided for in the stipulation. And they found a verdict for the
plaintiff, which was taken, subject to the opinion of the court upon
the construction of the contract.
Boutelle and .!lllen, for the defendant, argued that by a fair interpretation of the contract it was to be intended that the plaintiff was,
on the whole, to suffer no loss by deficiency in the quantity of land
purchased ; and that if there was land enough, in both parcels, to
amount to the sum the plaintiff had agreed to pay, the object of the
parties was answered. The words " either of," on this principle,
meant the same as "both"; and may well be so construed, to effect
the original and just intent of the parties. Crocker v. Whitney, 10
Mas.s. 316; Swift v. Clark, 15 .'ti.ass. 173; 2 Comyn Contr. 532;
Parkhurst v. Smith, Willes, 332; Bristol v. Marblehead, 1 Greenl.
82; 1 Wils. 140; 2 Str. 1175; 6 Johns. 54 ; Fairfield v. Morgan, Z New Rep. 38 ; ;3 .D. o/ E. 407; Johnson v. Read, 9 Mass.
78 ; Sumner v. Williams, 8 Mass. 211; Belmont v. Pittston, 3
Greenl. 453; Waterhouse v . .Dorr, 4 Greenl. 333.
Codman, on the other side, was stopped by the court; whose
opinion was afterwards delivered by
WESTON

J. It appears that the vendor estimated the contents of

each piece of land he sold, at a certain numher of acres. He
must be presumed to be acquainted with the state and condition of
his lands, and it was for him to determine at what price, and by what
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estimation as to quantity, he was willing to part with them. If he
was under any uncertainty as to the number of acres, and wished to
secure to himself an additional sum, if he had underrated them, he
might have stipulated for it, by taking an obligation from the plaintiff to that effect; or he might ·have qualified his contract with the
plaintiff, by agreein:~ to make up to him any <leficiency, which might
be ascertained in either piece, only upon condition that the plaintiff
should pay for any excess, which might be found in the other. But
the defendant, to whom the consideration was secured, was satisfied
with the quantities stated in the deed, and did not think proper to
require the payment of any additional sum in any event. The plaintiff, however, was apprehensive that there was an excess in the estimate ; and as the price he paid was fixed ar-cording to the number
of acres assumed, he was unwilling to complete the purchase, without further assurance upon this point. The contract of the defendant now in controversy determiined him to receive the deed, and give
the securities required. There being a deficiency in one of the
pieces conveyed, he now reclaims a part of the consideration, according to the express terms of the contract. That contract is too
plain to be modified Ly construction, by implying conditions, which
might seem to give it a more equitable character. Parties make
their own contracts, according to their own sense of their rights and
interests ; and where this is fairly done without fraud or imposition,
the law enforces the performance, or gives damages for the nonperformance, according to the plain and general acceptation of the language used. If it is in any respect apparently inconsistent, repugnant, doubtful, or equivocal, sound rules of construction are then
resorted to, to ascertain, if possible, what the parties intended. But
if the terms are clear and intelligible, they are presumed to intend
what these terms express. To determine otherwise would be making contracts for parties, rather than interpreting them. If the defendant intended to make a contract, such as is suggested by his
counsel, it was easy for him to have expressed such intention. It is
he alone who speaks, and we must understand him to mean what his
language imports.
Judgment on the verdict.
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&

AL,

vs.

WEBBER,

If a tract of land conveyed is described in the deed as part of a certain lot, being
"all the land which on the 28th day of February 1814, was without fence, on
the nvrtherly side" of a certain brook; this description is sufficiently certain.
Where an administrator recovers judgment in that capacity, which is satisfied by
an extent on land, he has a trust estate in the land, continuing till it is rendered
certain, by proceedings in the Probate office, or otherwise, that it will not be nec•
essary to resort to this fund for any purposes of administration ; after which a
writ of entry may be maintained by the heirs at law, counting on their own
seisin.

It is not necessary, that, in a deed of conveyance, the heirs of the grantor should
be named, in order to give the grantee, after the death of the grantor, the remedy
against them on the covenants, which is provided in the Stat. 1821, ch. 52, sec. 28.

J. TV. on the 28th day of December 1819, conveyed to his brother G. W. an undivided moiety of a tract of land, with covenants of seisin and general warranty.
Afterwards, in 1820, their father C. W. died, seised of the land, and G. W. ad·
ministered on his estate, entered into the premises, and made improvements. J.
W. died in 1820, after his father. In 1822, F., the administrator on tl,e estate of
J. W. recovered, in that capacity, a judgment against G. W. as administrator on
the estate of his father, and extended his execution September 27, 1824, on the
same land, which was taken at its full value, including the improvements; and
afterwards fully administered the estate of J. W. and settled his accounts; from
which it appeared that the land was not wanted for any purposes of administration. G. W. filed no claim against the estate of J. W. and pursued no rerpedy
against his heirs; but remained in possession of the land. On the 27th day of
July, 1827, certain of the heirs of J. W. brought a writ of entry against G. W.
for their proportion of the same land, counting on their own seisin, and a disseisin by him; which he resisted, relying on his deed from J. W. their father, by
way of estoppel and rebutter, and claiming the value ofhis improvements.
It vvas held-that the liability of the heirs on the covenants of their ancestor, is by
the operation of our Slat. 1821, ch. 52, rendered contingent, depending on the
inability of the creditor, from the nature of his claim, to have satisfaction during
the existenee of an administration :That in this case, the tenant's remedy, if any, on the covenant of seisin, having
ac«rued as soon as it was made, the right of action against the administrator was
barred, by his own !aches, by the lapse of four years since the grant of letteril of
administration :That his remedy on the covenants of warranty having accrued upon his ouster in
Sept.1824, which was after the lapse of the four years, it should have been pursued
against the heirs within one year after it accruerl, by the provisions of the statute;
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which not having done, he had, by his own neglect, lost his remedy on this covenant also :-·
That as here was no circuity of action to be avoided, the remedy by action having
been lost by the tenant's own fault, he could not avail himself of the covenants
by way of e.stoppel or rebutter :And that, as the value of his improvements had been allowed once to the tenant,
as administrator, by including them in the extent, the statute did not require that
the demandants should pay the value again ;-b11t as the estate of C. W. had
thus received the benefit of them, the tenant might well claim the value in his
administration account, and have it allowed by the Judge of Probate.

Entry sur disseisin. Plea, nul disseisin, and a claim for a1Iowance of the increased value of the improvements made by the tenant.
This action came before the court upon a case stated by the parties, to this effect. In the writ, which was sued out July 27, 1827,
the demandants claimed " seven eighths of two undivided third parts
of the following real estate, viz.-part of a brook running through
lot No, 29 in the fifth range of lots in Vassalborough, with all the
mill-privileges for mills that tbe said brook contains and the sawmill and grist-mill now standing thereon, and the privileges and appurtenances thereof, and the mill-house and garden-spot, and four
rods of land from said brook on the southerly side thereof, the whole
distance across lots No. 29 and 30, and all the land which, on the
28th day of February 1814, was without fence, on the northerly side
of said brook the whole distance across said lots 29 and 30, and all
the privileges and appurtenances to the same belonging ;" and counted upon their own seisin within twenty years, and a clisseisin by the
tenant, who was in possession resisting the entry of the demandants.
The demanded premises were part of the estate of which Charles
Webber died seised. At the September term, 1822, of this court,
Wm. Farwell who, on the ninth day of .May, 1820, was appointed
administrator on the estate of Jeremiah Webber, deceased, recovered
judgment against the goods and estate of said Charles Webber, deceased, in the hands and possession of the tenant George TfTebber,
administrator o_n said Charles Webber's estate, for :$7807 98 damage, and $60 11 costs. Whereupon an execution was duly issued
and extended upon the demanded premises; which, with other parcels of said Charles Webber's real estate, were, on the 27th of Sep•
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tember 1824, duly set off to said Farwell, in his capacity of administrator, and the execution was duly returned and recorded.
The demandants, with Wm. J. Webber, who joined in bringing this
suit, but has since deceased, were the only children and heirs at law
of Jeremiah Webber; who was one of the sons of Charles
Webber, and died .intestate, leaving a widow who still survives ;
and prior to the commencement of this suit Farwell had settled
in the Probate Court his final account of administration on Jeremiah's estate; and the estates set off to the administrator upon the
execution were not wanted for the payment of the debts of Jeremiah, 1101· the charges of ad ministration. No distribution of the
real estate set off upon the execution had been made by the Judge
of Probate, and the demanded premises were not capable of division, nor of an equal distribution among the widow and children.
On the 28th day of December 1819, Jeremiah Webber made and
delivered to the tenant a deed of one half of the demanded premises, described substantially as in the writ, with the covenants usual
in a deed of general warranty, but without mentioning his heirs; by
which the tenant claimed to hold one half of the same. George
Webber, the tenant, being administrator on Charles Webber's estate, and having possession of the demanded premises, and of
other property of his intestate unadministered, after the date of
his deed, made valuable improvements upon the premises; and
if he could not hold one half of them in virtue of his deed from
Jeremiah, he cl:-i.imed to have the increased value of the premises
estimated and allowed him. In setting off the premises upon the
execution, the appraisers estimated them at their then value, without
regarding by whom the improvements were made.
If upon these facts the court should be of opinion that the demandants could not maintain this action, they agreed to be nonsuited
and pay costs.
But if they could by law maintain the action, then it was agreed
that the court should determine whether the tenant was by law entitled to hold one half of the premises under his deed from Jeremiah; and if so, then the tenant was to be defaulted, and judgment
17
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to be rendered for the demandants for seven sixteenth.;; of the demanded premises, and costs.
If the tenant was not entitled to hold one half of the premises, under his deed, then the court were to determine whether he was or
was not entitled to betterments. If he was thus entitled, then the
court were to appoint a committee of three persons to view the demanded premises, and report what was their value when viewed,
exclusive of any improvements made by the tE:nant; and also the
increased value of the premises by reason of the improvements made
by the tenant, over and above the reasonable rents and profits of the
same, to the time of appraiseme □ t; and upon the report of the committee being returned and accepted by the court, the tenant was to
make his offer in open court, to have the dema1jed premises, without the improvements, estimated at the sum so reported, and the
increased value thereof at the &um so reported; whereupon the demandants were to make their election as provided by law, and judgment to be rendered accordingly. But if the court should determine
that the tenant was not entitled to hold half of the premises in virtue
of his deed from said Jeremiah ; nor entitled to betterments; then
he agreed to be defaulted, and that judgment should be rendered for
possession and costs .

.flllen and Emmons argued for the tenant. I. The demandants
were never seised of the premises, and so could not maintain this action. The administrator, by the extent, became seised, agreeably
to the provisions of Stat. 1821, ch. 52, sec. 16, to the use of the
widow and heirs ; and this use, mentioned in the statute, is interpreted to mean a trust estate. Boylston 'Y al. v. Carver, 4 Mass. 598;
Langdon v. Potter, 3 Mass. 215; Gore v. Brazier, ib. 523. Being thus seised in trust, the estate continues vested in him, till it is
terminated by a decree of distribution in the Probate office. This
provision of the statute for a distribution of estates thus situated, affords a safe and, plain rule for the termination of the trust ; and the
admini~trator may always be compelled, by bill in equity, to transfer the estate to the heirs. Any other construction involves great
uncertainty.
2. As to a moiety of the land, the demandants are estopped by

JUNE TERM, 1829.

131

Webber & al. v. Webber.

the deed of warranty of their father to the tenant; the covenants in
which descended OI\ them, binding them as privies both in estate and
in blood. Co. Lit. 265,'.b, 365, a. 352, 47 b; Litt. sec. 58; 4 Co.
53; 8 Co. 53; ~lloor's Cases, 323; /Jnd. 121; Dyer,256; Plowd.
344; Shep. Touch. 53,181, 182; 3 Bae . .11.br. 441; 9 Cranch, 43;
9 Wheat, 454; Jackson v. Bull, 1 Johns. Ca. 90 ; 10 Johns. 204;
13Johns. 316; 14Johns. 194; 2 Serg. 8j-Rawle, 515; 12Mass. 474,
348; 17 Mass. 365; 6 Mass. 421 ; Somes v. Skinner, 3 Pick. 52.
3. The extent is bad, being of a parcel in severalty, by metes
and bounds; for if the deed operated by estoppel to work an interl;!st
to the tenant in the land, then he held it as a tenant in common, and
so the extent should have been made on a portion in common.
The description also, is vague and uncertain, and therefore void.
Tate v • .11.nderson, 9 Mass. 92.
4. Upon these principles the question of increased value is of no
importance.

R. Williams for the demandants.
C. J. delivered the opinion of the Court at the ensuing
July term in Waldo.
l\lELLEN

The demanded premises are a part of a large real estate, of which
Charles Webber died seised ; and Farwell, the adm"inistrator ,on the
estate of Jeremiah Webber, one of the sons of Charles, having
obtained judgment against the tenant, as administrator on the estate
of Charles Webber, caused the execution issued thereon to be duly
extended upon the premises demanded, and other parcels of
real estate, on the 27th of September 1824; which execution was
returned seasonably, and the £ame, with the proceedings, was also
seasonably registered. The demandants are children of said Jeremiah ; and the extent of the execution is the basis on which their
right and title to maintain this action reposes.
Several objections have been urged against the claim of the demandants, independent of that which grows out of the evidence on
the part of the tenant. The first is that the description of the demanded premises is too vague and uncertain, inasmuch as a part of
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the same is described in the following manner;-" and all the land,
which, on the 28th day of February, 1814, was without fence, on
the northerly side of said brook, the whole distance across said lots
29 and 30." Here is no uncertainty on the face of the declaration;
certain monuments are referred to, such as the brook, the norther!y side of the brook ; the lots 29 and 30 ; and these may be ascertained, as all other monuments are, which are mentioned in a deed.
To describe a piece of land so situated. in relation to given monuments, by calling it "all the land which, on the 28th day of February
1814, was without fence," is as definite and intelligible as to say
within fence ; for the description in the writ implies that the lands
on the northerly side of the brook, and adjoining the demanded
premises, were on the specified day within fence. The description
is sufficiently certain, and this ob~ection is overruled.
The second is that as the estate of Charles Webber has never been
divided among his children and heirs, and as the tenant was grantee
of an undivided moiety of the premises, Farwell's execution should
have been extended on a part of the estate in common, and not in
severalty. This objection might have been good, had the judgment
and execution been against George, the tenant, in his private capacity, and the object been to levy on his part of the estate, descended
from his father, Charles Webber ; but such was not the fact. The
estate was levied upon, as the property of Charles Webber, who
owned and died seised of it in severalty ; and the title of the demandants, if maintained, is paramount to that of the heirs of Charles

Webber.
The third objection is, that the heirs of Jeremiah Webber, cannot
by law maintain this action, but that it should have been brought in
the name of Farwell, the administrator. The provisions in our
Stat. 1821, ch. 52, respecting the extent of executions by an executor or administrator on real estate, are similar to those which for a
long time have existed in Massachusetts. Tbe language is, that when
lands or other real estate are set off on execution to an executor or
administrator, in satisfaction of a debt due to the testator or intestate,
the executor or administrator " shall be seised and possessed of the
whole estate in the lands, tenements or hereditaments so set off, to
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the sole use and behoof of the widow and heirs of the deceased,"
&c. Twenty years !J,i;O a construction was given to this clause by
the Supreme Judicial Court of Massachusetts, in the case of Boylston adm.'r v. Carver, 4 Mass. 598; and they decided that the
operation of the statute upon such a levy, was, " to vest a trust
estate in the executor or administrator, until certain things required
by the statute shall have been performed by him ; and that neither
the legal estate nor the possession vests in the heirs, until the same
has been regularly apportioned and distl'ibuted in the Probate office,
or at least until the administration has been settled, or other legal
measures have been taken by the Judge of Probate, to ascertain
whether the land levied upon, will be wanted to discharge debts and
legacies, or to satisfy the expenses of the administration." This
construction seems to have been founded principally on another provision of the same statute, authorising the executor or administrator,
in case of a redemption of the estate by the debtor, within one year,
to receive the money; and also empowering and directing him to
discharge the premises levied upon, by release or other legal conveyance ; which provision seems predicated on the idea that, during
the year, the legal estate remains in the executor or administrator.
The decision, however, goes further than the reasoning of the court
seems to have required, and perhaps further than was necessary;
and, had no such decision been given, I, speaking for myself only,
should have been strongly inclined to the opinion that the estate
levied upon, could not be considered as a trust estate, after the debtor's right of redemption was gone by lapse of time; because, beyond that period, there is no occasion for controliog the express
language of the statute, and considering the estate as held in trust;
and the use may be executed as well and effectually at the expiration- of the year, as after those events have taken place which are
specially mentioned in the opinion of the court in Boylston adm.'r
v. Carver, above quoted. But in existing circumstances we think
there would be an impropriety in doubting the correctness of the
decision, if we were inclined so to do ; and proceeding on this principle, the question is whether upon the facts agreed by the parties,
the demandants are, or are not recti in curia. The case of Lang-
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don v. Potter, cited by the counsel for the tenant, only proves the
effect of seisin and possesion delivered to a.creditor on execution,
in his own right and private capacity; it therefore does not apply to
the present case. The case of Smith,$,- al. v. Dyer, 16 Mass. 18,
only decides that the heirs of a mortgagee, as such, have not such
an interest in the mortgage as entitles them to enter, or to maintain
an action for condition broken. By statute, an executor or
administrator is the proper person to bring such an action.
By the agreed statement, it appears that, before the commencement
of this action, Farwell had settled his final account of administration, and that the estates set off to him on execution as ndministrator,
were not, and are not, wanted for the payment of the debts of the
said Jeremiah, the imestate, or the charges of administration. It
further appears that the property levied upon has not been divided
by the Jqdge of Probate; and that the demanded premises are not
capable of division and equal distribution among the widow and heirs.
These facts seem to bring the present case not only within the
spirit, but the very language of the court, in the opinion in Boylston
adm'r v. Carver; and clearly to present the heirs as entitled to
count .on their own seisin, for their proportion of the property, as
they have done in this action ; th~re being no reason or legal necessity for considering the estate as a trust estate, still remaining in the
administrator, when no claims to the property exist on the part of
any one, paramount to those of the heirs at law. If when all such
claims have ceased to exist, by having been satisfied or extinguished,
the legal estate does not vest in the widow and such heirs immediately,- it would seem impossible to fix on any period when their
rights to demand and possess their inheritance shall be perfected.
It is said by the counsel for the tenant, that the heirs may, by a bill
in equity, compel the administrator to convey. Supposing they have
this remedy, wby are they to incur the expense of it, when the foe
may vest in them without it, as the court clearly considered, in the
above case of Boylston adm.'r v. Carver, that it does, when the
events, specified in their opinion, have taken place? A use need not
always be executed the instant the conveyance is made; the operaion of the statute may wait trll the use shall arise from some future
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contingency. 2 Bl. Com. 333. So where lands were devised to
trustees and their heir•, to pay legacies and annuities, and then pay
the surplus of rents and profits to a married woman ; and after her
decease that the trustees should stand seised, to the use of the heirs
of her body; it was decreed that this was a use, executed in the
trustees and their heirs, during the life of the married woman, who
had only a trust estate ; but that after her death, the legal estate
vested in her heirs. I Cruise's Dig. 465, and cases there cited. In
this case the trustees were considered as holding the fee as long as
it was necessary; and then they were considered as seised to the
use of the heirs. The circumstance that the estate in question, if
it had been divisible, has not been divided among all the heirs, is of
no importance. If the demandants are disposed to demand and re. cover their proportion against the tenant, who is in possession resisting their entry, and enjoy it in common, it is a subject which concerns themselves as a matter of conveniency and expediency, but
does not affect the question, as to the right of property, and their seisin of the premises demanded. Our opinion is, that upon the facts before us, the demandants are entitled to maintain this action, accord•
ing to the law of the case as settled in Boylston adm.'r v. Carver,
unless the facts introduced by the tenant, and relied on by him, constitute a legal defence.
We proceed in the fourth place to examine the title of the tenant.
He claims to hold one undivided moiety of the premises demanded,
in virtue of the deed made to him by Jeremiah, the intestate, on the
28th day of December, l S 19, and the covenants therein contained.
It is ngreed that Charles Webber died seised of the premises demanded, and it does not appear that Jeremiah had any title thereto,
except as one of the children and heirs of Charles Webber ; and of
course that descended to him, subject to the payment of the debts of
the deceased ; and the levy of .Farwell's execution has completely
divested whatever rights the tenant had under the deed, unless they
are secured to him by the principle of estoppel and rebutter, founded
on the covenants in Jeremiah's deed to the tenant. This deed con~
tains the usual covenants of seisin and warranty, excepting that the
covenantor professes to bind himself only, and not his heirs, execu-
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tors or administrators ; and the counsel for the demandants has contended that the heirs, therefore, are not bo11t1d. So is the law of
England, because the real estate is not liable to the payment of debts,
unless made so by the contracts or will of tlte owner; but the laws
of this State subject all the estate, real and personal, to this liability ;
and the heirs therefore can be entitled to no more than may remain,
after debts and certain expenses shall have been paid. The consequence is that the interest of the heirs is as much affected by a debt
due on a promissory note, as on a bond wherein they are named as
bound. It is admitted by the demandant's counsel that a man cannot recover lands from his grantee in virtue of an after-acquired title, provided he conveyed with covenants of warranty. In such
case the title afterwards acquired by the grnntor, enures to the use
and benefit of the grantee, on the principle of estoppel ; and in a
suit by such grantor against such grantee the demandant might be
rebutted by his covenants ; and the reason of the principle is, that
circuity of action may be prevented.
Several objections have been urged by the counsel for the demandants, with the view of shewing that th1i principle above stated
is not applicable to them, though it might have been to their father,
had he been living, and instituted such an a,~tion as this against the
present tenant. Ir is contended that the premises demanded were
never the property of their father, and that therefore their title is
not by descent to them as his heirs, but that they hold the title as
purchasers; and that in legal contemplation they hold it as absolutely
as though the estimated value of the premis,~s had been received of
the administratol.' on Charles Webber's esMe, by the administrator
on their father's estate, and the same had br en decreed and paid to
them ; and then they had, with the money, purchased the land in
question ; and that the principle of rebutter in the case at bar, is no
more applicable than it would be in the casn supposed. The Stat.
1821, ch. 52, sec. 16, makes the real estate levied upon and set off
to an executor or administrator assets, liabl,: for the payment of the
debts of the testator or intestate ; and thus far, at least, it is placed in
the same situation and subject to the same liabilities as though their
father had died seised of the land, and it had descended to them as
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his heirs. But whether that section renders such land, the title to
which is acquired after a covenantor's death by a levy in favor
of the administrator on his estate, subject to the full influence
of the principle of estoppel, is a question of some difficulty, on
which the ancient learning in the English books can shed very
little light.
On this point we do not mean to give any opinion, because we have formed none. Still, however, the inquiry is
made, and it must be answered, whether the demandants are estopped and rebutted Ly the covenants contained in their father's
deed, so that they cannot demand and recover the moiety which the
tenant claims to hold. We apprehend that the common law upon
this subject has been essentially changed and modified by statute in
Massachusetts and this State ; and that in arriving at a correct conclusion upon the point we are considering, these changes and modifications must be carefully examined. 'fhe case of Boyce v. Burrell 'Y al. 12 .Jltlass. 395, was decided upon principles which seem
to have a uirect and strong bearing on this part of the cause. That
was an action of covenant broken, brought by the covenantee against
the children and heirs of t!te covenantor. It was agreed by the parties that no administration had ever been granted on his estate, but
that the time for granting such administration had not expired. The
court refused to sustain tho action, and stated their reasons, some of
which are given in the language of the Chief Justice. He first observes-" whatever may be the liability at common law of an heir
upon a covenant made by his ancestor, we are persuaded that by
our statutes for the distribution and settlement of estates, such liability is but contingent and eventual ; depending on the inability of the
creditor, from the nature of his claim, to procure satisfaction during
the existence of an administration."

Again he observes, " those

debts which are due, but not payable within the fuur years, may be
filed in the Probate office. But there may be other demands, nei·ther due nor payable during the liability of the executor or administl'ator ; such as covenants and contracts not broken, but which may
afterwards be broken. The provision for these is, that an action
may be brought upon them against those who inherit the estate, within one year from the time of the actual accruing of the right of ac18
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tion. The legislature contemplated an expiration of the duty of
the executor or administrator. It is also clear that where the right
of action accrues within the four years from the time when notice
of the administration is given, no action will lie against the heir."
These extracts from the opinion of the court have been made for
the purpose of more fully presenting the ar:gument, founded upon
them, in relation to the case under consi<leration. The provisions
in the statute of l\il:as~achusetts, to which the Chief Justice refers in
the above observations, are exactly similar to those which are contained in the 27th and :28th sections of our statute of 1821, ch. 52,
before cited. Now it appears in the agreed statement, that Farwell
was appointed administrator on the 9th of .May, 1820. With these
facts before us it is immaterial whether the covenant of seisin, or the
covenant to warrant the lands, contained in the deed of Jeremiah
Webber, to the tenant, was broken. If it was the former, then, the
tenant's right of action for damages accrued at the time the deed was
executed, viz. December 28th 1 S 19 ; and consequently it was barred by the statute limiting actions against executors and administrators,
that is, in May, 1:324. If the latter covenant was broken, then the
tenant's right of action for damages accrued at the time of the levy of
the execution, viz. Sept. 27, 1824, that levy being an ouster of
George, the tenant. See Gore v. Brazier, S Mass. 523 ; Langdon
v. Potter o/ al. ib. 215; Wyman v. Brigden, 4 .Mass. 150. And
therefore, according to the provision of our statute above referred
to, an action for such a breach happening after the expiration of the
four years, and so barred by the statute as against the administrator
Farwell, might ha\'e been brought and mai,11ained against the demandants and the other heirs: within one year from the date of the
levy ; but that year had expired almost two years before the commencement of the present action. The tenant has lost all remedy
against the adminiistrator and the heirs of Jeremiah Farwell, the covenantor; and therefore, the principle relied upon by the tenant does
not, and ought not to apply in the present case ; the reason for its
application, where it does apply, does not exist between these parties; for there is no circuity of action to be avoided. Lord Coke,
in his commentary on Littleton, 265, a. says, "The reason (which
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in all cases is to be sought out) wherefore a warranty, being a covenant real, should bar a future right, is for avoiding circuity of action·" So 6 Wood's Conv. 144, a rebutter is allowed to prevent
circuity of action. "Hence" says Mr. Dane, "there is no rehutter
where there is no circuity of action." 4 .11.br. 495. See also Hutchinson v. Stiles, 3 N. Hamp. R. 404. We cannot perceive any
sound principles of law or reason on which the title of the demandants under the levy, being unquestionably good and subsisting, should
be defeated or embarrassed by an extinguished right of action which
the tenant once had, but which by his voluntary delay he has lost
forever; nor why, after all this, he should be permitted to avail himself indirectly of the rights he has so lost, and in lieu of damages,
which he is barred from recovering, still hold the land, and have his
title confirmed by a judgment of this court. It is a maxim, and an
approved one, that what cannot properly be done directly, ought not
to be allowed to be done indirectly.
We are all of opinion that the title of the demand ants is maintained, and that there is no legal defence ; and in as much as the premises were app;aised at their value at the time of the levy, and on
that principle set off to the administrator, it is evident that the heirs
of Jeremiah, the intestate, have paid the foll price of the improvements maue on the land, by having the increased value of the premises, occasioned by such improvements, applied in part satisfaction
of Farwell's execution ; and as they have thus allowed and paid for
them once, they ought not to be held to pay for them again. It is true
the improvements were made by the tenant at his own expense, and
the sum paid for them was accounted for and paid to the tenanJ: as
administrator on the estate of Charles Webber; and as that estate
has rl)ceived the benefit of that sum, we perceive no objection to his
claiming it of the estate and having it allowed to him- by the Judge
of Probate.
The defendant, according to agreement, must be
called.
Defendant defaulted.
See Chadwick o/ al,. v. Webber o/ al. 3 Greenl. 141.
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COTTLE

vs.

COTTLE.

Where the prevailing party in a canse tried by jnry, previous to the trial, but during
the same term, Gonveyed one of the jurors several miles, in his own sleigh, to
the house of a friend, where he was hospitably 1mtertained for the night; the
verdict was, for this reason,, set asid,i.

A verdict in this action having been rendered for the plaintiff, the
defendant moved the court to set it aside, for causes which are sufficiently apparent in the opinion of the Court, which was delivered by
WESTON J.
'I'be party obtaining a verdict in this case, did,
during the session of tbe court at which his action was tried, carry
one of the jury to whom his cause was submitted, knowing him to
be a juror, several miles in a sleigh to the house of a friend of the
party, where the juror was gratuitously provided with refreshment
and lodging. Whether furnished at the party's own house, or at the
house of another by his procurement, either as an act of hospitality,
or for a pecuniary compensation to lie paid by the party, it is equally
exceptionable. Thi,, is by statute made a sufficient reason, at the
discretion of the court, to set aside the verdict. Stat. 1821, ch.
84, sec. 15. There is no doubt also that at common law, independent of the statute, it would afford just ground for the interpositi0n of
the court. There is too much reason to Lelieve that the party intended to practice with the juror. He sought his society, and attempted to impress his mind with the justice of his claim. It is insisted
that the juror was not in fact influenced, and that justice has been
done between the parties. It may be so ; but it may be useful to
the party to learn that a good cause may be injured, but cannot be
promoted, by conduct of this sort, and to the public generally, to
know that it will be tolerated in no case whatever.

New trial granted.

R. Williams, for the plaintiff.
W. T-V. Fuller, for the defendant,
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FISH.

A paper, drawn up by the plaintiff, containing a iltatement of the items·composing
his claim for damages, having been accidentally passed to the jury, with the other
papers in the cause, though not by them regarded as evidence regularly before
them ; the verdict, which was for the plaintiff, was for this cause set aside.
THE defendant in this cause moved that the verdict, which was
for the plaintiff, might be set aside ; for the reasons stated in the

opinion of the Court, which was delivered by
WESTON J.
It appears that a paper draw~ up by the plaintiff,
containing items and statements exhibiting the amount of damages,

to which he claimed to be entitled, was passed to the jury with other
papers in the case, although they did not regard it as evidence regularly before them. It was prepared by the plaintiff to aid his counsel in argument; and there is reason to believe that it went to the
jury by mistake and accident. It was, however, calculaterl to influence their decision, and furnishes therefore a well founded objection to the verdict. It is not to be distinguished from the case of
Whitney v. Whitman, cited in the argument. In Hackley v. HastiP,

3 Johns. 252; and Hix v. Drury, 5 Pick. 302; the papers improperly before the jury, were not read or looked at by them. The casP.
of Sargent v. Roberts, l Pick. 337, is a strong illustration of the
solicitude, with which every statement or communication with the
jury, not made in open court, and in the presence and with the
knowledge of the parties or their counsel, is excluded. The written
instructions given by the judge in that case to the jury, after the adjournment of the court, contained nothing exceptionable; but it being
deemed irregular even for the judge to communicate with the jury at
such a time, the verdict was set aside.
New trial granted.

Boutelle, for the plaintiff.
Allen aml Sprague, for the defendant.
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MORTON

vs.

CHANDLER,

Ii a judgment debtor, whose land has been taken by extent; pays part of the debt
in order to redeem the land, but lail1i to pay the residue, whereby the land is lost,
he cannot recover back the money thus paid .

.!lssumpsit for money had and received. The facts in this case
were in substance these.-The plaintiff having been indebted to the
defendant, had given h;m a recognizance for the amount; on which
an execution was afterwards issued, which was satisfied by an extent
on land. Within the year after the extent, the plaintiff, in order to
redeem the land, paid to the defoudant a part of the redemptionmoney; but failed to pay the residue; and now brought this action
to recover back the sum thus fruitlessly paid. Weston J. before
whom the cause was tried, ruled that it was against equity and good
conscience for the creditor to retain the money thus paid ; and directed the jury to find for the plaintiff; but reserved the point for the
consideration of the court .
.!lllen, for the plaintiff, argued that upon principles of natural justice the defendant ought to refund the money, he having received
it without the payment of auy consideration. And he distinguished
this case from that of Rounds v. Baxtr-r, 4 Green!. 454, and divers
others of that class, whid1 were cases of express contract between
the parties; whereas here, the creditor, receiving part of the redemption-money, is merely the depository and trustee of the debtor,
holding his money till it shall appear whether the whole will be paid
or not. There is no contract between them ; and, therefore, no
forfeiture of part of the money, by non-payment of the whole.
Keyes v. Stone, 5 Mass. 391.
R. Williams and .!l. Belcher, for the defendant, cited Joyce v.
Ryan, 4 Greenl. 101; Rounds v. Baxter, ib. 454; Walliii v. Wallis,
4 ,Mass. 135; Dowdle v. Camp, 12 Johns, 451 ; Ketcham o/ al. v.
Evertson, IS Johns. 359 ; Holmes v . .!Ivery, 12 Mass. 135 ; Bishop
I<). Little, 5 Greenl. 362; Kelly ti. Beers, 12 .Mass. 237 ; Williams v.
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Reed o/ tr. 5 Pick. 480; Stark v. Parker, 2 Pick. 267 ; Woodward v. Cowen 13 .lliass. 216; Lyon v . .IJ.nnable, 4 Conn. Rep. 350.
MELLEN

C. J. delivered the opinion of the Court at the following

.July term in Waldo.

In this case, a new trial is moved for on the ground that the instructions of the judge were incorrect. The land of the plaintiff
having been levied upon in satisfaction of an execution in favor of
the defendant, the plaintiff paid, within one year, a part of the amount
at which il was appraised, with a view of redeeming it; but failed to
pay the whole and thus entitle himself to a reconveyance of the
land, the title to which became absolute in the defendant. The
prnsent action was brought to recover back the sum so paid, and the
judge, presiding at the trial, ruled that the action was maintainable,
and that it was against equity and good conscience for the defendant
to retain it. The question here presented has been settled by this
court in the case of Rounds v. Baxter, cited in the argument, unless
the case of an express contract between two parties, defining their
respective rights and liabilities, is to be distinguished from the present case, where the rights and liabilities are defined and established
by statute. Baxter agreed with Rounds to coiwey to him certain
real estate, on payment or security for payment of a certain sum by
several instalments at specified days of payment ; a partial payment
was made by Rounds, but he never entitled himself to a deed by
performance on his part, and Baxter conveyed the land to some other person. Rounds not being able to maintain his action on the
special contract, claimed to recover back the sums he had paid ; but
it was decided that he was not entitled to recover. We refer to that
case and the authorities there collected. The counsel for the plaintiff has cited no case but Keyes v. Stone ; and that seems to have
little bearing on the subject. He contends that the justice of the
case is with the plaintiff, and that he is entitled to recover on the
ground of a failure of consideration; the failure, however, is not the,
consequence of any act on the part of the defendant. The money
was voluntary paid, with a knowledge of the law and the facts; and
no deception was practised by the defendant. We do not perceive
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any difference between the present case, and that of a part payment of a contract,, as in the case of Rounds v. Baxter. In both,
the party paying must have known that a partial payment could give
him no claims ; none under the contract in one case, and none under the statute in the other. Had there beun an express promise to
return the money,, no question woul<l exist ; but as there was none,
does the law imply a promise ? In Holmes ,/y al. v . .llvery, the court
say, "Tl1is was at least a voluntary payment of money by the underwriters; which cannot be recovered back, unless some circumstance of mistake, fraud, or circumvention ib proved, as the actuating
cause of payment.."
The same principle is laid down by Parsons C. J. in the case of
Wallis v. Wallis,, and in as strong terms ; and many of the Qther
cases cited by th1; defendant's counsel we rn decided on the same
ground, and recognize the same doctrine.
See Dougl. 655 ;
Taylor v. Hare, 1 ,New Rep . 260 ; Gower v. Popkin, 2 Starkie's
Cases, 85 ; 2 Stark. Evid. 112, and cases there cited. Bluett v.
Osborn, 1 Stark. Cases, 384.
Suppose a man should mortgage his farm to secure the payment
of $500, and that no personal security should be given; and suppose the mortgagor should pay $200 in part of the sum of $500, and
then resolve to pay no more; and thereupon the mortgagee should
enter for breach, and the estate should not be redeemed ; could the
mortgagor recover back the $200 on the ground that there was a
failure of considera1ion? The counsel for the plaintiff does not contend for 1,uch a principle.
In all such cases it is the fault or
omission of the person paying, which renders the payment ineffectual, because not sufficient in amount. The very term payment,
when voluntary and with full knowledge of facts, excludes the idea
of an implied promise to refund. If an in font contracts a debt and
when of age pays it, he cannot recover it, under the idea that he
was not bound to pay it. So, in the case of payment of a debt barred by the statute of limitations. The p,::rson paying, voluntarily
parts with his money ; and he has no morE legal right to recover it
back again, than if he l;ad given it to the pern:m to whom he paid it ; volenti non fit injuria. According to the principles established by
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the adjudged cases cited, we are all of opinion that the instructions
of the Judge, though evidently delivered to the jury from a sense of
the equity of the plaintiff's claim, cannot be sanctioned a':! correct ;
and accordingly the action cannot be sustained.
Verdict set aside and a new trial granted.

BATTLES

vs.

HOLLEY.

After the lapse of more than thirty years, the authority and qualification of an administrator were presumed, from the existence of an inventory, and a schedule
. of claims, in the Probate office, attested by his oath; and a petition preferred by
him to the Court of Common Pleas for license to sell the real eatate of his intestate, with the original certificate of the Judge of Probate thereon, recognizing
him as an administrator ;-the Probate records and files of that period appearing
to have been loosely kept; and no other vestige of his appointment being discoverable.

Tms was a writ of entry, in which the demandant claimed title
by descent from his father and his brother, and counted against the
tenant as entering under a demise from one David Davis, an abator.
At the trial before Weston J. the tenant made title under a sale
from Davis, who assumed to act as administrator of the estate of
Joseph Battles, deceased, the demandant's father; under which
sale possession had gone, till the commencement of this action. At
the time of the decease of the intestate, and afterwards, till the county of Kennebec was erected in 1799, the lands, and the intestate's
domicil, were within the county of Lincoln. The register of Probate for the latter county, being applied to for the regular evidence
of the grant of the letters of administration, certified that upon ex:amination he had found that the records and papers of that period
had been loosely kept, and that he could find no copy nor record
of any letter of administration on this estate to Davis; nor any record
or papers in relation thereto; except an inventory, and a schedule
of demands exhibited against the estate, signed and sworn to by
Da,vis. The tenant also produced the original petition of said Davis
HJ
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to the Court of Common Pleas, for license to sell the real estate of
the deceased ; to which was attached the usual certificate of the
Judge of Probate for the county of Lincoln, recognizing Davis as
administrator of that estate ; upon which petition and certificate, license was granted as prayed for.
The counsel for the demandant denied the sufficiency of this evidence, to establish the authority of Davis to act as administrator ;
but the Judge instructed the jury that the Courts of Probate and of
Common Pleas having recognized him as administrator; it being au
ancient transaction ; and the files and records of the Probate office
having at that period been imperfectly kept and preserved ; they
would be justified in presuming the regularity of his appointment and
qualification. And they returned a verdict for the tenant ; which
was taken subject to the opinion of the court upon the correctness
of those instructions.

Emmons, for the demandant, contended that to constitute a legal
administration, a bond was indispensably necessary ; being required
by the statute previous to the grant of letters of administration. It
lies at the foundation of all the proceedings, constituting the basis of
all the remedies for creditors and heirs. Had a bond been given in
the present case, its existence might have been proved by those who
signed as witnesses or sureties. Williams v. Reed o/ tr. 5 Pick. 480.
As to the letter of administration, its loss should not have been
presumed; for it was in the possession of the party, without whose
affidavit of its loss, and of diligent but ineffectual search, no secondary proof or presumption ought to have been admitted •
.11.llen and Sprague, for the tenant, cited Gray v. Gardiner, 3

.Mass. 399; Colman v. Anderson, 10 Mass. 113; Stockbridge v.
Stockbridge, 12 Mass. 400 ; 14 .Mass. 257; Todd v. Rome, 2
Greenl. 61; Pejepscot Prop'rs v. Ransom, 14 .Uass. 145; Blossom v. Cannon, ib. 177 ; Brewer v. Knapp, I Pick. 337.
WESTON

J. delivered the opinion of the Conrt.

The custody of the record and documents, by which the appointment and authority of David Davis the administrator is, in this case,
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regularly to be proved, did not belong to the tenant, or those under
whom he claims; nor is he or they responsible for their safe keeping.
It is an ancient transaction ; and possession has gone according to
the claim of the tenant. It appears thHt the papers and records of
the Court of Probate of that period in the county of Lincoln, which
was the proper jurisdiction, are in a very loose and disordered state,
and that no paper or record in relation to this estate, can now be
found, except an inventory, and also a schedule of, demands against
the estate, signed and sworn to by the said David Dm,is. But it is
in evidence that the Judge of Probate of Lincoln, at that time, recognized Dai,is as administrator of the estate, and that he made the
usual certificate, upon the petition of Davis as administrator, to the
court of Common' Pleas, praying for license to sell the real estate
of his intestate. It further appears that the Common Pleas were
satisfied of his authority, and granted the license prayed for. The
tenant having furnished all the evidence in his power to adduce upon
this point, and no objection being made to its complitency, we entertain no doubt that the jury were well justified in presuming from it,
that the administrator was duly appointed and qualified. Indeed it
is not easy to perceive how they could have drawn any other conclusion.
The authorities, cited for the tenant, present cases in which presumptions similar in principle have been held to be warranted and
sustained. Public documents may be lost or destroyed by inevitable
accident, or by the negligence of those, who are charged with their
custody; but rights depending on them, long enjoyed, are not therefore to be defeated. Every fair presumption arising from such enjoyment, and other existing evidence, may and ought to be deduced,
by which such rights may be upheld. A failure of proof in a recent
transaction, is not entitled to the same indulgence. It warrants rather the inference that what is not proved never existed. Of this
character was the case of Williams v. Reed o/ tr. 5 Pick. 480,
cited in the argument. There the presumption justly arising from
the facts which did appear, was clearly against the validity of rhe
sale, upon which the trustee relied for his discharge.
Judgment on the verdict.
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The case of DAMON, alias

FLINT.

On the trial of an indictment for bigamy, oral proof of the official character of the
minister or magistrate before whom the marriage was solemnized, is, prima
facie, sufficient evidence of his authority.
Under the laws of Massachusetts, as they existed in 1805, a marriage between parties competent to contract, and solemnized by a person duly authorized, is to be
considered legal and binding ; without any evidence of the publication of banns,
or of the consent of the parent or guardian of the party within age.

If an indictment for an offence against the statutes of Massachusetts, committed before the separation of Maine, doe~ not charge the offence to have been committed
against the peace of Massachusetts, and the laws of that Commonwealth, the
omission will be fatal.

IN this case the defendant was indicted for that he, having been
lawfully married at Reading in Massacl!usetts, in 1605, was unlawfully again married to another woman, at Farmington in this county,
in J812, the former wife being still alive; "against the peace of
said State, and against the form of the statute in such case made
and provided."
In proof of the first marriage, a witness testified that he was present at its solemnization; which was by the Rev. Mr. Stone, a clergyman who had been a settled minister in the town forty years; that
the defendant was then a minor; that his mother w11.s living; and
that he had previous to the marriage liv'ed at service with a farmer
in that town. The sufficiency of this evidence was objected to by
his counsel, but the objection was overruled by We5ton J. before
whom the trial was had.
The second marriage was proved by the testimony of a witness
who was present when it was solemnized, before Benjamin Whittier,
Esq. a Justice of the peace in this county, who had often acted µ,
that capacity; but of whose authority no other evidence was produced, except a copy of his certificate of the marriage, recorded on
the town records, and certified by the town clerk. This also was
objected to, as insufficient ; but the objection was overruled. It
was further urged by the counsel for the defendant, that the offence
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should have been charged as done against the peace of the Commo~wealth of Massachusetts. This point the Judge ruled, pro !tac
vice, against him ; reserving it with the others, for the consideration
of the court, in case the jury should convict him ; which they did.
~
The defendant moved for a new trial, because, 1st. there was no
sufficient evidence of the authority of the clergyman or magistrate
to solemnize marriages; 2d. there was no evidence of publication
of banns; 3d. nor of the consent of the defendant's parent or master, he being a minor at the time of the first marriage ; 4th. the indictment was defective.
It was submitted without argument, by the .11.ttorney General for
the State; and Sprague, for the defendant ; and the opinion of the
Court was delivered by
PARRIS

J.

It is incumbent on the Government to prove that the

defendant had been legally married previous to the marriage in
181.2, whereby he became incapable, in law, of contracting a second
time during the continuance of the first contract.

The mere repu-

tation of a marriage, or proof of cohabitation, or other circumstances from which a marriage may be inferred, and which are sufficient
in almost all civil personal actions, cannot, in cases of this nature,
be admissible. There must be evidence of a marriage in fact, by
a person legally authorized, and between parties legally competent
to contract. Proof of such a marriage may be made either by an
official copy of the record, accompanied by such evidence as will
satisfy the jury of the identity of the parties, or by the testimony of
one who was present at the ceremony. But it is not hecessary that
the special or official character of the person by whom the rite was
solemnized, should be proved by record evidence of his ordination
or appointment. Oral proof of his having previously acted iu that
oapacity, affords a presumption that he acted legally, and is prima
facie evidence of his authority. "Proof, by witnesses who saw the
marriage, is prima facie sufficient, and whoever would impeach it,
must shew wherein it is irregular." 2 Dane's .11.br. ch. 45, art. 3 sec.
4. "If it appears there has been a marriage in fact, either by town
or parish certificates, or by a witness present, that saw the partie!»
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stand up and go through the usual ceremonies of marriage, directed
by one who usually, or appeared usually to marry persons, the court
will presume it was a legal marriage till the contrary is proved"ibid. sect. 18. T~e same principle was recognized by all the Judges
in Westminster 1-Iall, in Gordon's case, and also in Berryman v.
Wise, and Rex v. Verelst, 3 Camp. 433 ; and even in cases of murder of officers, Story J. says in United States v. Jlmedy, 11 Wlieat.
409, "it is not necessary to prove that they are officers, by producing their commissions. It is sufficient to shew that they act defacto
as such." The objection that there was no sufficient evidence of
the authority of Stone and Whittier to solemnize marriages, therefore fails.
The next objection to the verdict is, that there was no evidence
of publication of intentions, previous to the marriage. The first
section of the statute of Massachusetts of 1786, cli. 3, for the orderly solemnization of marriages, under which this marriage took
place, provides, " that every stated and ordained minister of the gospel in the town, &c. where he resides, is authorized and empowered
to solemnize marriages between persons that may lawfully enter into
that relation, when one or both of the persons to be married are inhabitants of, or residents in the town where such minister resides."
The subsequent sections point out the mode of publication, and
make it penal for any minister to join persons in marriage otherwise
than is allowed and authorized by said acts. Did the validity of
the marriage depend upon the previous publication of the banns,
proof that it was solemnized by a person legally authorized thereto,
might, in the absence of all other proof, be sufficient to raise the
presumption that the requisite preparatory steps had been complied
with. 3 Stark. on Ev. 1250. Even in the English courts, where
a marriage without publication or license is now void by statute,
proof of publication is not necessary. It is stated in 2 Pliill. Ev.
145, that" if the marriage is proved, as it may be, by a witness who
attended at the ceremony, it does not appear necessary to prove, in
addition, the publication of banns, or a license of marriage. It
seems not unreasonable to presume, from the fact of the marriage,
that it has been duly solemnized, as the solemnization of marriage
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without either a license or a publication of banns is so highly penal.''
That the validity of the marriage does uot, however, depend up•
on proof of the publication, and that even an omission to publish
would not render it void, is evident from the subsequent provisions
of the statute of Massachusetts, above referred to, and of others
upon the same subject. The 1st and 3d sections of the act of 1786,
direct the mode of publication, and the officer by whom the ceremony shall be solemnized, but the marriage is no where declared
void upon a failure to publish. There are, indeed, penalties for
marrying without publishing, but they are penalties of a pecuniary
character, and fall upon the officer and not upon the parties; while
marriages, entered into contrary to the provisions of the 7th sect. are
declared "absolutely null and void." The inference is strong, that
it was not intended that a non compliance with the provisions of the
law requiring the publication of banns should, of itself, nullify the
marriage contract.
So by the 1st section of the act regulating marria;e and divorce
1785, ch. 86, marriages within the degrees are prohibited and declared
" null and void ;" and by the 2d section all marriages, where eithe1· of
the parties have a former husband or wife living, are likewise declared
to be" absolutely void." So also, by the 5th section of the act under
which this indictment is prosecuted, marriages within the age of
consent are considered void. It is, therefore, to be inferred that
wherever the legislature intended the marriage should be the void,
it so expressly provided; as is the case in the English marriage act,
26 Geo. 2 ch. SJ, which expressly declares, that " all marriages
solemnized without publication of banns or license of marriage shall be
null and void to all intents and purposes whatsoever." We are: therefore, satisfied that, under the laws of Massachusetts, as they existed
· in 1805, a marriage between parties competent to contract, and solemnized by a person duly authorized, is to be considered legal and
binding without any evidence of publication of banns.
The objection that there was no evidence of the consent of the
defendant's parent or master to the first marriage, he being, at that
time, under twenty one years of age, rests on the same ground. It
is penal for a magistrate or minister to join in marriage a male under
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the age of twenty one years, or a female under eighteen, unless the
consent of the parent, guardian or other person whose immediate
care and government such party i& under, if within the State, be first
had to such marriage. But the marriage is not void, unless, as is
provided in the 5th section of the act against poligamy, &c. it is between parties within the age of consent, which, at the time of framing
the statute, was well understood at the common law, to be fourteen
in males. Co. Litt. 7!J. "By the common law, if the parties
themselves were of the age of consent, there wanted no other circumstance to make the marriage valid." 1 Black. Com. 463. It
was said by Parsons C. J. in delivering the opinion of the court in
Milford v. TVorcester, 7 Jl1ass. 54, " When a justice or minister
shall solemnize a marriage between parties \v]10 may lawfully marry,
although without publication of the banns of marriage, and without
the consent of the parents or guardians, such marriage would unquestionably be lawful, although the officer would incur the penalty of fifty pounds for a breach of his duty."
The only remaining question, presented in this case, is as to the
sufficiency of the indictment. The case finds that the second marriage of the defendant was in this county, in 1812. Supposing it to
have been proved or admitted at the trial, that at the time of the
second marriage the first wife was alive, ( and this fact must necessarily
have been established to the satisfaction of the jury) the offence set
forth in the indictment was committed at that time, and consequently against the peace of the then existing government and the laws
thereof. It could not have been an offence against the peace of the
State of Maine, or in violation of its laws, for at that time Maine had
not been invested ,vith the sovereign power of a State. The territory was a portion of Massachusetts, and the inhabitants were amenable to the laws of that sovereignty.
·whoever commits an offence, indictable either by statute or at
common law, is guilty of a breach of the peace of that government
which exercises jurisdiction, for the time being, over the place where
such offence is committed ; and, in setting forth the offence, an
omission to charge it as having been done against the peace of that
government is fatal. The Queen v. Lane, 3 Salk. 199 ; 2 Ld Ray-
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mond, 1034. It is even insufficient, if charged as against the peace
generally, without naming the particular sovereignty, whose peace
is alleged to have been violated. 2 Hale's P. C. 188. So also, if
it be an offence created by statute, as in this case, the indictment
must allege it to have been committed against the form of the statute,
or it will be fatal. 2 Mass. Rep. 116.
Now it would be preposterous to allege the offence to have been
committed against a statute of the State of Maine; for at that time
Maine had no statutes, and the statute touching this subject, which
has since been enacted by our legislature, is materially different,
especially in the penal part, from the statute of Massachusetts.
As the indictment, in this case, sets forth a statute offence committed in the year 1812, by a person subject to the laws of Massaclrnsetts, in a place then under the jurisdiction of that government, it
consequently must have been against the peace of that sovereignty
and that only ; and not being so alleged, the prosecution cannot be
sustained. The authorities by which our opinion on this point is
supported, are 2 Hale's P. C. 188; 2 Hawk. ch. 25, sect. 95;
Yelv. 66; 4 Com. Dig. Indictment, G. 6, and Rex v. Lookup,
3 Burr. 1903. In the latter case, Lookup was indicted for perjury.
The fact was charged to have been committed in the time of the
late king, whereas the indictment concluded against the peace of
the present king. After trial, conviction and sentence, Lookup
·brought a writ of error returnable in parliament, when the following
question was put by the lords to the judges-" whether the perjury
being alleged in the indictment to have been committed in the time
of the late king, and charged to be against the peace of the now
king is fatal, and renders the indictment insufficient." The Lord
Baron delivered the unanimous opinion of the judges in the affirmative ; and upon this point, the judgment of the king's bench was reversed and the dcJfendant discharged.
Conformably to the report of the judge, who tried the cause, the
verdict must be set aside and a new trial granted.
20
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FARRAR

&

AL,

vs.

STACKPOLE,

Things personal in their nature, but fitted and prepared to he used with real estate,
and essential to its beneficial enjoyment, being on the land at the time of its con•
veyance by deed, do pass with the rnalty.
Thus by the conveyance ofa saw-miH with the appurtenances, the mill-chain,
dogs, and bars, being in their appropriate places at the time of the conveyance,
were held to have passed.
So, by the grant ofa cotton or woolelll factory, &c. by that or any other general
name which is commonly understood to embrace all its essential parts, it seem•
that the machinery passes, whether affixed to the freehold, or not.
Paro} proof of a usage may be received in explanation of the terms of a deed.
• THIS was trover for a mill-chain, dogs, and bars ; and was tried
before Weston J. upon the general issue. The plaintiffs claimed
title to the property under a deed from the defendant to Jl.sa Redington, and from him to them, conveying a saw-mill, with the privileges and appurtenances ; and they proved that the chain, dogs and
bars, were in their appropriate places when the deeds were made;
and that the chain was attached by a hook to a piece of a draft-chain,
which was fastened to the shaft by a spike. As the chain in question was prepared for being hooked and unhooked at pleasure, the
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Judge ruled it to be a personal chattel, which did not pass by the
deed of the mill, unless, by uniform and general usage, it was considered as part of the same.
Testimony was then adduced on both sides, to the point of usage;
which the Judge left to the jury, with instructions to return a verdict
for the plaintiffs, if they should find the usage in their favor; which
they did. And the point of construction, and the admissibility of
parol testimony of any usage, to control the language of the deeds,
which the defendant had objected to, were reserved for the consideration of the court .
.11.llen, for the defendant, argued against the admissibility of the
parol evidence ;-1st because it went to control a contract in writing
which contained neither latent ambiguity, nor reference to any extraneous circumstances. King v. King, 7 Mass. 496; Brigliam v.
Rogers, 17 .Mass. 571 ; Bayard v . .Malcom, I Johns. 453.-2d. If
the chattels in question were personal estate, then they are not conveyed by the deed ; but if part of the realty, then the parol testimony is inadmissible by the statute of frauds.-3d. If the evidence was
intended to prove a distinct, independent contract, still it is opposed
by the statute of frauds, there having been no delivery, nor memorandum in writing, nor earnest paid, and the value exceeding thirty
dollars. Hermon v. Vance, 6 Johns. 5.
And he contended that these chattels did not pass as part of the
mill ; because they were not fixtures; for these, and these only, he
insisted, could pass by a deed of the mill alone. To enlarge this
principle, and introduce whatever personal things were necessary to
set a mill in operation, would unsettle established rules, and introduce
confusion ; as it might be supposed to include axes and hand-saws,
and even a horse, if the mill was propelled by that power. Elwes
v. .Maw, 3 East 28 ; Cresson o/ al. v. Stout, I 7 Johns. I 16 ;
Briggs v. Strange, 17 Ai.ass. 406; Gale v. Ward, 14 ,,lJass. 353;

Union Bank v. Emerson, 15 .Mass. 159.
R. Williams, Redington and Codman, for the plaintiffs.
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WESTON

J. delivered the opinion of the Court.

If the chain in question passed as a constituent part of the mill,
the plaintiffs have made out their title, and have a right to judgment
on the verdict. A considerable portion of the machinery and power
of a mill, like that conveyed by the defendant, is designed to be :ipplied to draw up logs into the mill] ; which is essential to the operation of one of this construction. It is not denied that other parts
of the machinery, intended for this purpose, go with the mill; but it
is insisted that the chain is of the nature of personal pmperty, and
therefore passes not by a deed of the realty, unless specially named.
To this it may be answered, first, that if it be an essential part of
the mill, it is included in that term, whether real or personal ; secondly, that that which is in its nature personal, may change its character, if fixed, used, and appropriated to that which is real. Is it
too much to say that the mill is incomplete, without a chain, a cable,
or other substitute? It may be that a mill-wright, who contracts to
erect a mill, and to furnish materials, may be deemed to have completed his engagement, without supplying a chain. One mill-wright,
a witness in this case, has testifier! that such is his impression. And
if this is understood generally, his contract might not extend further.
But the owner would find that he had yet something more to procure, before the mill could be in a condition to operate. The chain
is the last of the parts in the machinery, to which the impelling power is communicated, to effect the object in view. Its actual location
in the succession of parts can make no difference. If it is in its
nature essential to the mill, it is included in that term ; and tbat, as
has been before remarked, w hetber it Le personal or real property.
But upon consideration, we are of opinion that it ought to be
regarded as appertaining to, and constituting a part of the realty.
It is an ancient principle of law, that certain things which in their
nature are personal property, when attached to the realty become
part of it, as fixtures. One criterion is, that if that, which is ordinarily personal, be so fixed to the realty that it cannot be severed
therefrom without damage, it becomes part of the realty ; as wain-
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scot work, and old fixed and dormant tables and benches.

Other

things pass as incident to the realty ; as doves in a dove house, fish
in a pond, or deer in a park. 2 Corn. Dig. Biens B. On the other hand, as between landlord and tenant, for the benefit of trade, in
modern times many things are regarded as personal, which, as between the heir and executor, would descend to the heir as part of
the inheritance.
Although the being fastened or fixed to the freehold, is the leading principle in many of the cases in regard to fixtures, it has
not been the only one. Windows, doors, and window shutters are
often hung but not fastened to a building; yet they are properly
part of the real estate and pass with it ; because it is not the mere
fixing or fastening, which is regarded, but the use, nature and inten"'
tion.

Dane's Jlbr. ch. 76, art. 8, sec. 39. Modern times have been

fruitful in inventions and improvements for the more secure and comfortable use of buildings, as well as of many other things, which administer to the enjoyment of life. Venetian blinds, which admit the
air and exclude the sun, whenever it is desirable so to do, are of
modern use ; so are lightening rods, which have now become common in this country and in Europe. These might be removed from
buildings without damage; yet as suited and adapted to the buildings, upon which they are placed, and as incident thereto, they are
doubtless part of the inheritance, and would pass by deed as appertaining to the realty. But the genius and enterprise of the last half
century has been in nothing more remarkable than in the employment of some of the great agents of nature, by means of machine_ry, to an infinite variety of purposes, for the saving of human labor.
Hence there has arisen in our country a multitude of establishments
for working in cotton, wool, wood, iron and rnurble, some under the
denomination of mills, and others of factories, propelled generally
by water power, but sometimes by steam. These establishments
have in many instances, perhaps in most, acquired a general Harne,
which is understood to embrace all their essential parts; not only the
building, which shelters, encloses, and secures the machinery, but
the machinery itself. Much of it might be easily detached, without
injnry to the remainin~ part~ or to the building; but it would be a
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very narrow construction, which should exclude it from passing by
the general name by which the establishment is known, whether of
mill or factory. The general principles of law must be applied to
new kinds of property, as they spring into existence, in the progress
of society, according to their nature and incidents, and the common
sense of the community. The law will take notice of the mutations of language, and of the meaning of new terms, applied to
new subjects, as they arise. In other words it will understand terms
used by parties in their contracts, whether executed or executory,
whether in relation to real or personal estate, according to their ordinary meaning and acceptation .
There was, at Bath in this State, a saw mill propelled by steam,
generally called the steam saw mill. Suppose this establishment
had been conveyed by the name of the steam saw mill, without
a more particular description. What would pass? There is nothing
in the books with respect to this species of property ; for it is of
quite modern invention ; and there is no other mill of the kind in
this part of the country. If you exclude such parts of the machinery as may be detached without injury to the other parts or to the
building, you leave it mutilated, incomplete, and insufficient to perform its intended operations. The parties in using the general term
would intend to embrace whatever was essential to it, according to
its nature and design ; and the law would doubtless so construe the
conveyance, as to effectuate the lawful intention of the parties. Salt
pans ];ave been held to pass the realty, and to belong to the inheritance ; because adapted and designed for, and incident to, an establishment for the manufacture of salt. The principle is, that certain
things, personal in their nature, when fitted and prepared to be used
with real estate, change their character and appertain to the realty,
as an incident or accessory to its principal. Upon this grnund we
are sati.sfied that the chain in question, being in the mill at the time,
and essential to its beneficial enjoyment, passed by the deed of the
defendant to .!l.sa Redington, under whom the plaintiffs claim, independent of any reference to usage. The verdict is therefore sustained, although not upon a ground in accordance with the impres~ions of the judge who presided at the trial. This we think upon
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the whole a fair application of the principles of law to the case.

Had the term mill, however, by uniform and general usage, been
understood not to embrace the chain, a different construction would
no doubt have obtained ; for it is a term of art, the proper meaning
of which would be fixed by the general understanding of those who
are skilled and experienced in it. If they were not agreed, the law
would adopt that which was most general, and which would best
accord with the nature and character of the subject matter. The
jury have found, upon the evidence submitted to them, that by general and uniform usage the chain passed by a deed of the mill. This
finding was somewhat stronger than the evidence warranted. It did
appear that there had been exceptions to this usage ; but the weight
of evidence went to support it. At any rate it is apparent that the
usage is rather in favor than against the construction we have adopted. But as we are of opinion that the title of the plaintiffs is well
supported by the deed, independent of usage, it becomes unnecessary
to decide upon the competency or effect of the testimony adduced
upon this point,
Judgment on the verdict.

CASES
IN THE

SUPREME JUDICIAL COURT
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PrcKERING

vs.

HOLT

& AL.

The master of a vessel cannot, by the mere virtue of his office, as such, bind his
owners by a charter-party under seal, so as to subject them to an action of covenant thereon.

Tms was an action of covenant, on a charter-party; and was
tried before Weston J. on the issue of non est factum.
Tbe plaintiff, to support the issue on his part, offered in evidence
a charter party signed and sealed by himself, and by one Enoch
Norton representing himself to be master and agent of the schooner
Champion; which was chartered for a voyage to the West lndies;
and proved that the defendants were owners of the vessel, and appointed Norton as master; that after she was chartered, the defendants surrendered her coasting license, and took out a register,
to enable her to go to foreign ports ; and that one of the defendants
afterwards, being informed th::it the plaintiff had chartered her to
take a cargo of boards to the T¥est Indies on shares, spoke of the
intended voyage without objection.
'
Upon this evidence the judge direc~d a nonsuit; reserving the
effect of the evidence for the consideration of the court, upon a motion to set the nonsuit aside.
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Greenleaf and Sprague, for the plaintiff, contended that the mas•
ter had power, by his office, to enter into a charter-party for the
employment of the vessel, and thereby to bind the owners ;-Jlbbot
on Shipping, 120, 121, 132, .llarsh. Ins. 500 ;-one of whom, in
the present case, expressly assented to the enterprise. And having
this authority, the imperfect manner of its execution, being in his
own name, instead of that of the principal, is cured by our Stat. 1823,
ch . .220 .
.11.llen and Pond for the defendants.
MELLEN

C. J. delivered the opinion of the Court.

The only question in this case is whether a master of a vessel, in
virtue of his character and authority as such merely, can bind his
O\:'ners by executing a charter-party under his hand and seal, in such
a manner as to subject them to an action of covenant broken upon
the charter-party, issue being joined on the plea of non est Jactum.
The law on this subject appears to be settled. In .11.bbot on Ship•
ping, 164, it is laid down in these words ;-" The execntion of a
charter-party by the master, although said to be done on behalf of
the owners, does not furnish a direct action, grounded upon the instruments against them. This depends upon a technical rule of the
law of England, applicable as well to this as to other cases, and not
affected by mercantile practice of executing deeds for and in the
name of absent persons ; the rule being, that the force and effect
which that law gives to a deed under seal, cannot exist, unless the
deed be executed by the party himself, or by another for him in his
presence, and with his direction ; or, in his absence, by an agent
authorized so to do by another deed ; and in every such case, the
deed must be made and executed in the name of the principal."
See also, Harrison v. Jackson <y al. 7 D. <y E. 207, and Horseley
v. Rush <y al. there cited. The above principle, so far as it relates to
the mode of executing a deed by an authorized agent, is done away
by our statute of 1823, ch. 220. In the case at bar it is not pretended
that the charter-party was executed in the presence and by the direc21
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tion of the owners, or that they had by any deed under their hands
and seals authorized Norton, the captain, to execute it on their behalf.
It has been contended that the facts stated in the oral testimony,
and those appearing on the face of the documents from the custom
house, furnish evidence of a ratification on the part of the owners, of
the act of the captain in signing the charter--party. We cannot
admit this argument to possess any force. A parol ratification cannot be more availing than a pal'Ol authority previously given ; and
that would have been clearly insufficient. We see no grounds for
setting aside the nonsuit. There must be

Jud;gment for the defendant for costs.

BucK vs. HARDY.
Whether the tenant in a writ of entry, whose title has been found fraudulent and
void as against the creditors of his grantor, the demandant being one, can be admitted to take exceptions to the regularity of the demandant's extent on the
premises-qwm-e.

If the judgment debtor is not in the county, it is sufficient if the officer, who is about
to extend an execution on his lands, should leave notice at his last and usual place
of abode. But whether any notice irn that case is necessary-qumre.
Six hours notice to the judgment debtor, of an extent about to be made on his lancls,
was held sufficient, he living within a quarter of a mile of the premises.

If, in the return of an extent, the land be described with such certainty that there
could be no mistake as to its locati,,n, it is enough.

An extent may well be of a chamber in a house or store, with a right of ingre11s and
egress by an outer door, entry and staircase.
An officer was permitted to amend his return of an extent, by inserting notice to
the debtor and his absence from the county, after the execution was recorded and
returned, and pending an action for the land.

IN this case, which was a writ of entry, the demandant made
title to the premises under an extent against the grantor of the ten•
ant, made in June 1827, in which the premi5es were described as
" the westerly half of the ground floor of the store occupied by
E. S. and of the cellar under the same, divided from the residue
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of said store by a line running from a mark on the north side of
said store, through the centre of the same southerly to land of J. H. ;
togethe1· with all the land under and adjoining the same west half of
said store, northerly to the Kennebec-road, and westerly and southerly to land of the said H. Also, the north"west chamber in the
second story of said store, with a right of passage through the stairway, and an open entry leading from the street to said chamber."ln the officer's return on the execution, which was against the tenant's grantor and another, he certified that the creditor had chosen
one appraiser, and that he had chosen the other two; without designating which was appointed for the debtors, who neglected to
choose any appraiser; nor did it appear that he had given them any
notice of the intended extent.
Hereupon the tenant objected, 1st, that the estate was not sufficiently set out by metes and bounds ;-2d, that it did not appear
that the debtors were notified and requested to choose an appraiser,
nor that they did not dwell within the county ;-3d, that the extent
upon the chnmber, as set forth, with the right of passage, was illegal.
But Weston J. before whom the cause was tried, overruled these
objections for the purposes of this trial, reserving them, together with
a motion of the officer for leave to amend his return, for the consideration of the court.
The title of the tenant being impeached as fraudulent and void
against the creditors of his grantor, the jury found a verdict against
him ; which was taken subject to the opinion of the court upon the
points raised at the trial.
THE CouRT having granted the officer leave to amend his return, he certified that he made search for the debtors but could not
find them, they both being out of the county ; and that he left a
written notice at their last and usual place of abode, about six hours
before the extent, they living within a quarter of a mile of the premises.
J. Mc Gaw, for the tenant, contended that this notice was not sufficient. The creditor has thirty days within which he may extend
his execution, his lien being continued for that time after judgment ;
and it is but reasonable that the debtor should have at least on-e

164

PENOBSCOT.
Buck ·v. Hardy.

day's notice, that he may so arrange his business as to select an appraiser and attend in person. It ought also to be personal notice,
its object being to exercise an act of judgment not easily or safely
delegated to another. Eddy v. Knapp, 2 .Mass. 155.
And as to the mode of the extent, he insisted that it was defective,
in not stating the metes as well as bounds, that the distance from one
monument to another might appear, or the quantity in some other
way be ascertained. Nor was the right of passage legally taken.
If the creditor would avail himself of such an easement, he should
take it by the common and ordinary passage of the existing stairs.
Brown, for the demandant.
WESTON

J. delivered the opinion of the Court.

It might deserve consideration, whether it is competent for the
tenant, who holds under a title found by the jury to have been fraudulent as against creditors, to t3ke the exceptions upon which he
relies to defeat the demand ant's levy. This point however it will
be of no importance to decide, if the exceptions raised are not of a
chara~ter to be sustained. It is insisted that the course taken by
the creditor, and by the officer under his direction, has deprived the
judgment debtors of the right, to which they were by law entitled,
to choose an appraiser.
The creditor may e)P,Ct at what time, before the return day of the execution, he will canse it to be levied.
He may be impelled, from just apprehen5ions of bring anticipated
by others, to proceed immediatE:!y. The debtor is to Le duly notified by the officer, if he be living within the county. As the authority of the officer, through whose agency the •levy is made, is limited
to his own county, the law does not require him to perform an act of
official duty elsewhere. The officer, in his return, as amended by
permission of court, states that be made search for the judgment
debtors and could not find them; and he further adds that they
were not within the county. It was not in his power tben to give
them personal notice; and it was his duty to complete the levy, that
the rights of the creditor might not 1:,e defeated. Upon these facts
it would be reasonable, although we would not be understood to de-
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termine it to be absolutely necessary, that he should leave notice at
their last and usual abode, that if there was any one there to wlwrn
their affairs had been confided, he might have an opportunity to appear in their behalf.

The period of six hours allowed by the officer

was ample for this purpose; their residence being within a quarter
of a mile of the premises. Neither he nor the creditor were bound
to await their return into the county. It might have been hazardous to <lo so ; especially if they had occasion to be absent for some
time.
It is not to be supposed that the officer would conspire with the
creditor to seek an opportunity to proceed in the absence of the
debtor, with the view to deprive him of his right to appoint an ap- ·
praiser. Whether if such a fact was made out to the satisfaction of a
jury, the levy might not be defeated on the ground of fraud, or
whether the party aggrieved might not avail himself of some other
adequate legal remedy, it is not necessary now to determine.
It is further urged that in extending executions upon real estate,
the statute requires metes as well as bounds ; and that here although
bounds are given, metes are not. By metes in strictness may be
understood the exact· length of each line, and the exact quantity of
land in square feet, rods, or acres. It would be going too far to require that this should be set forth in every levy. The legislature intended that the land should be described with such certainty, that
there could be no mistake as to its location. Metes result from
bounds ; and where the latter are definitely fixed, there can be no
question about the former. The bounds are here given with great
exactness, and as the metes art with certainty deducible from them,
they may be considered as also given, by nncessary implication.
\Ye entertain no doubt that an execution may be leded upon a
chamber in a house oi· store, which may be set off as a distinct and
separate freehold ; and if so, a right of ingress and egress by an
outer door, entry and staircase may be given as incident and necessary to its enjoyment. In Taylor v. Townsend, 8 .Uass. 411,
Parker J. in delivering the opinion of the court, says, " It sometimes happens that the chambers of a house are sufficient to satisfy an execution, sometimes the lower rooms and cellar; now it
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is absurd to suppose that these may be taken and set off to the
creditor, and yet that no passa~;e through the entry and staircase can
be given."
Judgment on the verdict.

FRENCH

& AL •. vs.

CHASE.

The prior right of a partnership crnditor, to be paid out of the common property,
in preference to a sepm-ate creditor of either of the partners, does not exist in the
caae of a dormant partnership. In such case a creditor whose debt relates to the
business of the firm, and who is behind the creditors or vendees of the ostensible
partner in his attachment, shall not be permitted to defeat them and gain a priority, because he has discovered the concealed liability of a secret partner.
REPLEVIN

of certain mercbandize. The defendant pleaded prop-

erty iu one Walter Brown and one Nathaniel E. Quinby ; and
that he, as a deputy sheriff, attached the goods by virtue of a writ
against them ; traversing the property of the plaintiffs; upon which
issue was joined.
At the trial of this issue, before Weston J. it appeared that the
writ, by virtue of which the goods were attached, was is5ued against
Brown ~ Quinby, upon a note signed by the latter alone, with an
averment that Brown was his partner. There had never heen any
open and avowed partnership between them ; and the greater part
of the goods had been purchased in the name, and on the sole credit
of Quinby, who had done business in his own name at Frankfort;
but from certain appearances and declarations it was generally believed there that Brown was connected with him; and once an advertisement was posted upon the store there, announcing a dissolution of the partnership between them.
Afterwards a store was opened at Brewer, in the name of Brown ;
but from the agency of Quinby in the business of the store, and
from the fact that the greater part of the goods had been purchased
on his credit, it was still believed that they were connected in business.
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Early in January, Brown removed the goods from Brewer to
.Milo, where he transacted business in his own name, without the
presence or apparent assistance of Quinby; and having sold off a
considerable portion of the goods, he replenished his stock in the following .llpril. How these last goods were obtained, did not appear.
In July ensuing, the goods then in store where attached by one
Kitteridge, for payment of a note of about 600 dollars, made by
Quinby alone, upon the assumption that Brown was his partner.
Hereupon Brown, by three bills of sale, conveyed to the plaintiffs
the goods in store, with some corn, grain, and other articles, amount•
ing in all to $1054 93; in consideration whereof the plaintiffs assumed, and afterwards paid, the debt due to Kitteridge, gave up a
note of about $230 due from Brown to them, but not yet payable,
and gave him their own promissory note for upwards of 200 dollars
for the balance. How the note thus given up accrued, did not appear. It appeared, however, from the testimony of one of the
plaintiffs' witnesses, that in his opinion the goods conveyed to them
would uot have produced, at a sheriff's sale, more than enough to
have paid the debt due to Kitterirlge.
There was evidence tending to show that Quinby meditated a
fraud upon bis creditors, with the privity and participation of Brown;
and whether the plaintiffs also were implicated in the transaction,
was left to the jury to determine.
Upon this evidence the counsel for the defendant requested the
judge to instruct the jury that the purchase of the property by the
plaintiffs, with a view to secure their debt against Brown, giving a
note to him alone for the balance, whereby the joint creditors of
Br-own FJ- Quinby might be prevented from attaching the same pro•
petty, was illegal and void as against such creditors. This the
judge declined ; but he did instruct them that though the plaintiffs
might know that the creditors of Brown FJ- Quinby might be thus
defeated, yet as the business was done in Brown's name, he alone
being ostensibly concerned therein, they had a right to deal with
him individually; and that if the transaction was conducted with
go~d faith on their part, though the creditors of Brown Ft- Quinby
might thereby be defeated, and this consequence foreseen by the

168

PENOBSCOT.
French & al. v. Chase.

plaintiffs, yet their title to the property would remain unaffected.
But that if the fraud meditated! by Brown ~ Quinby, if such there
was, upon their creditors, was known to the plaintiffs, and there was
sufficient reason, from the evidence, to believe that there was mingled, with other motives of the plaintiffs, any intention to aid in this
design, it would vitiate and defeat their title, and the verdict of the
jury must, in that case, be for the defendant. But they found for
the plaintiffs. And if the instruction requested ought to have been
given, or if that which was given was erroneous, was reserved for
the consideration of the court.
J. JJilcGaw and Sprague, for the defendant, said that this was not
a case of dormant partnership, so far as the plaintiffs were concerned,
because they well knew the fact of the partnership ; and also of its insolvency ; and that there was no surplus property, to which either
partner could be separately entitled. It was therefore a question
whether one of the partners could apply the goods of the firm to the
payment of his own private debt, to the exclusion of the partnership
creditors. And this they denied. 5 Pick. 11.

.11.llen, Hill

~

Starrett, for the plaintiffs,

The substance of the following opinion was given by the Court in
the county of Waldo at the ensuing July term; after which it wa:J
drawn up by
MELLEN C. J.
The plaintiffs claim title to the goods in question
under a sale of them by Walter Brown. The report states that
they paid a fair and valuable consideration for them ; and the jury1
under the instructions they received, have found that the transactions which terminated in the sale, were conducted on the part of
the plaintiffs in good faith. Though it does not distinctly appear
that Brown ~ Quinby were partners in trade at any time, yet a
connection of that kind is alluded to in the report; and in the argument it was admitted ; and also that the firm was insolvent. The
partnership, however, was a secret one ; and at one time the business
was carried on in the name of Quinby; and afterwards in the name
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of Brown; Quinby then not having any apparent agency or interest
m It. Such was the case at the time the plaintiffs made the purchase ; but there is no evidence when the note was given by Brown
to the plaintiffs, or the note by Quinby to the attaching creditor.
1n both cases the notes were signed in the usual manner, each with
the individual name of the promissor. Upon these facts we are to
decide whether the requested instructions were properly refused, and
whether tho5e which were given were correct. Both questions may
be considered at the same time ; for whatever is a legal answer to
one, is equally so to the other; if the instructions given were correct, those refused would have been incorrect.
The defendant contends that he has a right to the goods by virtue of
the attachment, superior to that of the plaintiffs under the sale~ on the
ground that the note in suit was given for a partnership debt, though
signed only with the name of Quinby; and he relies on the well known
principle that the partnership funds must first be applied to the payment
of partnership debts ; and that until such debts are satisfied, a creditor of one of the firm cannot appropriate any portion of them. But
the question here is, whether this principle is applicable in the present case, where Brown alone was the ostensible owner, and the
existence of any partnership was wholly unknown to the plaintiffs.
To extend the principle thus far would be unreasonable and unjust,
and farther, we apprehend, than it has ever been carried by any
judicial decision. The reason upon which the doctrine is founded,
cannot exist where the businees of a secret partnel'ship is all transacted by and in the name of one of the partners, who appears to
all the world as the sole owner. Persons contracting with him,
look, and have a right to look, to the property as well as the ability
of the person in such casf's for the security of their debts ; and there
is nothing in the case, as presented to us, which shews that the plaintiffs and the attaching creditor did not both reason, calculate and
act upon the same principle at the time they received their respective
notes. They must therefore both be considered as standing on the
same ground, contracting under the same circumstances, and entitled
to the same rights as creditors. Both looked to the visible funds
of the person with whom they respectively dealt; and as the plain22
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tiffs, if they had attached the goods in question pri~r to the attachment by the defendant, would have been entitled to hold them, for
the same reason they are entitled to hold them under and in virtue
of the sale by Brown to them ; they being fair and honest purchasers, having paid a full considerntion in the manner mentioned iu
the report. Iu this view of the cause, and laying out of the case the
attaching creditors' supposed priority of right, it is clear that the
plaintiffs had an unquestionable right to secure their demand by
means of the purchase of the goods, although the creditors of the
firm might thereby be defeated, and such consequences have been
foreseen. They gave up to Brown his note for about $230-gave
their own note for about $600 to secure the Kitteridge demand,
which they had paid before the trial, and also a note to Brown for
the balance; amounting in all to $1030, for the goods in question,
estimated at 1054 ~3; thoug:h there was proof that they would
not, in the opinion of the witness, have produced, if sold on execution, more than sufficient to have paid the Kitteridge debt of $600
and costs. The principle above stated is distinctly maintained by
the decision in Bartels v. Harris, 4 Greenl. 146, and How v. Ward,
ib. 195. We are all of the opinion that the decisions of the judge,
in relation to the subject ofiQstructions to the jury, were correct.
Since the last term in the county of Waldo, when the opinion
formed by the court in this case was made known, and before it was
drawn up, the case of Lord v. Baldwin, 6 Pick. 348, has been seen
and examined by us ; in which it was decided that in case of a dormant partnership, an attachment of the stock in trade in the hands
of the ostensible partner, in a suit against him alone, has preference
before a subsequent attachment of the same goods by another person in an action against the partners. The principles upon which
that decision is founded apply with equal propriety and force in the
case at bar as in that, though the plaintiffs claim in virtue of a prior
sale of the goods, and not of a prior attachment. The Chief Justice, in delivering the opinion of the court says, " the basis upon
which the rule rests, is, that the funds shall be liable upon which
the credit was given. Those who sell goods to, or make a contract
with a company or firm, are supposed to trust to the ability or prop-
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erty of the firm. Those who trust the individual member, rely on
his sufficiency alone." Where all the creditors have trusted the
man of business and apparent owner of goods, one of such creditors,
who is behind the rest in his attachment, shall not be permitted to
supplant them and gain a priority, because he bas discovered the
concealed liability of a secret partner.
Jtidgment on the verdict.

DALL

vs.

KIMBALL,

Under Stat. 1821, ch.135, parish taxes can be assessed only on the polls and property of members of the parish.
The Stat. 1786, ch. 10, is no longer in force in this State, its subject matter having
been revised in Stat. 1821, ch. 135.

THis case, which was decided in June term, 1826, and was unavoidably omitted in the cases of that year, was a writ of entry
brought to recover two lots of land in Bangor, and was tried upon
the general issue. The demandant's title was derived under deeds
from James Drummond and John Miller, conveying the premises
to him prior to the year 1820. Neither the demandant nor his
grantors were inhabitants of Bangor.
The tenant claimed title to the premises under a deed from John
Barker, collector of parish taxes in Bangor for the year 1823, by
virtue of a sale of these lots as nonresident's property, for nonpayment of parish taxes, assessed upon them as belonging to John
.Miller o/ Co. for that year.
It appeared that the rn.inister was originally settled by the town,
acting as a territorial parish; that his salary, which was 800 dollars
per annum, had not been raised in the' year 1822; and that at a
meeting of the inhabitants of the town qualified to vote in parish affairs, called by the assessors of the town in April 1823, the sum of
840 dollars was voted for the salary of 1822 in arrear, and 800 dollars more for the salary due in 1823 ; which, with other sums raised
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at the same meeting for parish charges, were duly assessed by certain assessors, chosen at that meeting, pursuant to an article in the
warrant, as parish assessors.
Upon this evidence the demandant objected-1st. That the lands
of nonresident proprietors were not liable to be assessed for parish
taxes.-2d. That the parish meeting was illegal, being called by the
assessors of the town, neither of whom was a member of the parish :
-3d. That if, by construction of law, the society was a territorial
parish, coextensive with the municipal eorporation, the tax should
have been made by the assessors of the town :-4th. That the vote
and assessment of two years' salary at once, was illegal :-5th. That
the sum voted as salary for the year 1822 was larger than was due :
-61~1. That the tax was assessed to John ,-Miller o/ Co. who were
not owners of the land. And a verd:ct was taken for the tenant,
by consent, subject to the opinion of the court upon the question
whether, upon the evidence, his title was maintained.

J. Mc Gaw and Williamson, for the tenant, being called on by the
court to answer the first objection, argued that the minister was settled, under the law of Massachusetts, in pursuance of the obligation
resting, by statute, on the town; that his contract was with the town
as a municipal corporation, in which capacity it was bound ; that this
obligation of the town was not affected by any statute, of that State
or of this, fixing or changing the qualifications of voters in parochial
affairs, nor was the contract to be impaired by changing or dimini~hing the fund out of which the salary was to be paid. At the time of
making the contract, the lands of nonresidents within the town were
bound for its performance, by the laws then in force ; and to con-strue onr statute (1821 ch. I 35,) as relieving them from the liability
to be taxed in any case for parish charges, is, in cases like the present, to take away vested rights. Had the minister sued for his salary, the action must have been against the town; his execution might
have been levied on the property of any citizen, whether of the
parish or not ; the citizen in his turn, might have had a judgment
against the town for money laid out and expended ; and this sum
could be reimbursed only by a general assessment, as in the case of
other town debts. The Stat. I 'i'86, ch. 10, moreover, is not repeal-
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ed, either by express words, or by implication ; and by this statute,
taxes granted for parochial purposes are to be assessed on all the
polls and property within the territorial limits of the parish.
And wherever monies are to be raised for which the town is liable
to be taxed, the meeting should be called by the town officers, in
the same manner as other town meetings ; but the assessment being
a parochial act, it was proper that the money should be assessed
only by members of the parish, specially chosen for that purpose.
Minot v. Curtis, 7 Mass. 441.
'\
Upon principle also, they contP.nded, there was the same propriety in taxing nonresidents for the support of public worship, as for
schools. .llmesbury Nail Factory Co. v. Weed, I 7 :Mass. 53.
And they insisted that the parish-act of this State did not affect
existing parishes, but only provided for the formation of new ones.

Gilman for the demand ant.
·PREBLE

J. delivered the opinion of the Court.

Several questions have been reserved in this case for the consideration of the court, and have been discussed in argument by the respective counsel. The decision of the court, now about to be pro' nounced, refers to one of those questions only, as the view we have
taken of that one is decisive of the case at bar.

By the statute entitled '' An Act concerning parishes," passed
March 13, 1821, ch. 135, sect. 6, it is provided that every parish
may grant and vote money for the support of the public ministry of
religion, &c. and may assess the same on the polls anri estates of
the several members thereof. From the report of the Judge who
presided at the trial, it appears that the demanded premises are unimproved lands within the town of Bangor, that the demandant who
is not an inhabitant of this State, but a resident in Boston, in Massachusetts, became the sole proprietor of the premises in 1819, and
that the expense incurred by the parish in Bangor, to defray which
the tax in 1823 was voted and assessed, was not incurred until 1822
and 1823, during all which period the demandant was not a member
of the parish. Upon comparing the third section of the statute of
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1786 and the subsequent statutes of Massachusetts relating to parishes
and religious societies, with the provisions of the statute of this
State already referred to, we cannot doubt that the latter was intended as a revision of the former, and that although by the third
section of the statute of 1786, the taxes granted and voted are " to
be assessed on the polls and property within the territorial limits of
the parish," yet under our statute it was manifestly the intention of
the legislature to restrain the right of taxation in a parish upon
polls and prop;rty, to the polls and property ol its members. The
verdict therefore must be set aside and a new trial granted.
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LAPISH

vs.

WELLS.

B, a "settler" on lands of the Commonwealth of Massachusetts in Bangor, within
· the terms of the two Resolves of June 25, 1789, sold one acre of his possession,
by metes and bounds, to Mc G ; and afterwards sold the residue of his lot, excepting the acre, to P, from whom it passed to L, and his associates; who subsequently
received from the committee on Eastern lands a deed of the whole lot, as the assignees of B, without any exception of the acre; they having complied with the
conditions of the Resolve of Feb. 5, 1800, relating to settlers in Bangor. L. resirled on the lot ever after his purchase. McG. always resided in another town;
and never occupied the acre, nor took any measures to confirm his title, nor exercised ownership over it, till after the Commonwealth, by its committee, had
granted it to L. and others. In an action by L. against a grantee of McG. to recover part of this acre, it was held,That it was competent for the tenant to impeach the deed from the Commonwealth
to L. and others on the ground of fraud, so far as related to its conveying the
acre to the grantees :That McG. was entitled to be confirmed in his right to the acre, as the assignee and
legal representative ofa settler, within the meaning of the resolves:That a grant by Massachusetts, of lands in this State previous to the separation, is
impeachable for fraud, in the courts of this State; notwithstanding the general
language of the 7th of the terms and conditions of the act separating Maine from
Massachusetts, confirming all the grants of the parent Commonwealth:-

That if the committee on Eastern lands accidentally omitted to except the acre sold
to McG. from their deed to L. and others, and the latter, perceiving the mistake,
took the deed in silence, intending to defraud McG. of the acre; the deed, as to
that acre, was void.
It is the duty of a judge, when requested, to instruct the jury upon every point
pertinent to the issue.
Whether the" grants," &c. mentioned in the 7th of the terms and conditions of the
act separating Maine from Massachusetts, can be extended beyond the immediate
acts of the legislature, so as to include lands conveyed by the deeds of the committee on Ea11t.irn lands,-dubitatur.

Tms was a writ of entty, in which the demandant counted on
his own seisin of a parcel ofland in Bangor ; and a dissei!>in by one
William McGlathry, under whom the tenant claimed title ; and it
came before the court upon exceptions taken to the decisions of
Weston J. before whom it was tried.
The demandant, at the trial, relied on a deed from the committee
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for the sale of eastern lands, appointed by the Commonwealth of
Massachusetts, date<l March 2, 1802; conveying to himself, and
Zadock French, and .llmasa Stetson, " assignees of James Budge,
who settled in Bangor prior to Jan. I, 1784, the lot No. 11, in
Bangor, as it was surveyed by Park Holland, in the year 1801 ;"
and further describing it by metes and bounds, including the demanded premises, and extendiog to low-water mark.
The tenant adduced a deed from James Budge to William McGlathry, dated .llpril 19, 1708, conveying an acre of land, of which
the land defended was a part; bounded " beginning at a stake on
the west bank of Penobscot river, near a thorn-bush marked on four
sides ; running north eleven rods to a stake and stories; thence
southerly to a stake and stones,, a corner ; thence south nine rods to
a stake and stones on the same bank of the same river ; thence
running on the western bank of said river, to high-water mark, sixteen rods to the first mentioned bounds; with all the privileges of
water and landing to the same belonging." This deed was recorded
May 7, 1708.
He also read a deed from Budge to John Peck, dated March 13,
and recorded March 20, 1799, conveying a tract of land in Bangor
known by the name of Budge's farm ; bounded " beginning on the
east corner of Penobscot river ;, from thence running north one mile,
adjoining the land formerly owned by Francis Rogers, deceased;
thence west fifty rods on the land belonging to the Commonwealth ;
thence south to Kenduskeag stream, on the land owned by one Harlow ; from thence down the Kenduskeag stream to Penobscot river ;
and from thence up the said Penobscot river to the place of beginning; meaning to contain one hundred acres; excepting one acre sold
to William McGlathry, as by his deed dated .llpril 19, 1798," &c.
He also read a dee<l of the same land from Peck to Daniel Wilde,
dated .!Jtlarch 23, and recorded .dpril 2, 17!)9 ; and another from
Wilde to Zadock French and Robert Lapish, the demandant, dated
Nov. 21, and recorded Dec. 15, 1800, conveying an undivided
moiety thereof; both deeds containing the same description and
exception.
It was further proved by the tenant, that at a legal meeting of the _
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inhabitants of Bangor, holden Dec. 30, 1800, Lapish was chosen
to be " their agent to carry in their claims \I the government of
Massachusetts, and procure deeds for them as settlers in said town ;"
that in Oct. 1800, the Budge-lot was surveyed by ."!Uoses Hodsdon
for Lapish; who, while they were making the survey, observed that
the value of the lot was much less, by reason of the acre sold to
McGlathry ;-That .McGlathry resided in Frankfort, and ~as
never an inhabitant of Bangor ;-and that the acre sold to him, lay
in common with the rest of the land at Kenduskeag-point, until a
part of it was occupied and fencecl, and a house built upon it in
1803, by Luke Wilder, who bought a quarter of the acre of
McG!athry in 1802; w!iich was the earliest actual occupancy of
any part of the acre.
The tenant also proved by Oliver Leonard Esq. who wrote the
deed from Budge to McGlathry, that the latter had sued Budge,
and attached his cattle ; that Budge employed the witness to procure
for him a settlement of their accounts and dealings, which were of
long standing; that McGlathry met him, by appointment, at the house
of Budge, where each party produced his <lemands against the
other, and a balance was struck of about a hundred dolJars, for
which McGlathry agreed to receive the acre of land, which was
measured and conveyed to him on the same day ; that this was a
settlement of all demands between them ; upon which McGlatiJ;y
promised' to stop the suit; that the witness was the attorney of
Budge, and attended the court to which the writ was returnable,
and looked for the action, with a view to answer for the defendant,
but was unable to find it.
On the part of the tenant was also shown the resolve of March
5, 1801, passed on the petition of the inhabitants of Bangor, and
procured by the solicitation of Lapish as their agent, granting lots
of one hundred acres each to all who were actual settlers prior to
Jan. I, 1784, on payment of eight dollars and forty five cents;
and to all who were actual settlers between that day and Feb. 17,
1798, similar lots, on payment of one hundred dollars each; with
the expenses of survey in both cases; and directing a survey to be
made and returned to the committee on Eastern lands, on or before
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Nov. 1, 1801 ; after which time six months were allowed to tbe
settlers to pay for thW lands.
Under this resolve a survey was made by Park Holland, and
returned Nov. 30, 1801 ; in which he certified that he had laid out,
by metes and bounds, " to Robert Lapish and others, assignees of
James Budge," one hundred acres of land in Bango1·, being the lot
No.~11, on his plan, bounded "beginning at a stump with stones
about it, standing on the bank of the river, being the southwest corner of lot No. 12 ; and from thence north seven degrees west, sixty
rods, to a pine stump marked ; thence north, two hundred and thirty
one rods, to a stake marked ; thence west, fifty seven rods, to a fir
tree marked ; thence south, about two hundred and twenty-seven
rods, to a stake standing in the county road, one rod east of an oak
stump in said road ; thence west, four rods, to the stream ; thence
on said stream, on the bank thereof, and on the bank of the Penobscot river, to the first bounds."
It also appeared that a dispute respecting the bounds of their adjoining lots had arisen between Lapish and one Harlow; which had
been referred to the decision of arbitrators; whose award, dated
Jan. 14, 1802, set forth the boundaries of Lapish's lot, describing
it as containing one hundred :icres, " except one acre sold to Wm.
McGlathry," and it was proved that Lapish, though requested, did
not produce any title-deeds to the referees ; alleging that they were
lost or mislaid ; and that copies of them were afterwards obtained
from the record and exhibited by Harlow.
It was further proved, in the defence, that the acre was called
"the McGlathry acre" in lB0l; that in February of that year
Lapish offered .McGlathry eight hundred dollars for it; that in 1805
he said he did not pretend to claim it; that in the same year he and
.tJ.masa Stetson, Esq. who owned half the Budge-lot, said to Wilder
that their deed covered the acre as well as the rest of the lot, and
that they did not see why they could not hold that also ; but on
"Wilder's replying that it was not right to take away the land, Mr.
Stetson answered, in presence of Lapish, that though their deed
covered that lot, yet Lhey had no moral right to it. Stetson and
Lapish, having previously caused Kenduskeag point to be surveyed
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into streets and lots, which they had extended across the acre without reference to its lines, asked Wilder if he intended to conform
to their plan of the streets and lots; to which he replied in the affirmative. And a part of his lot extending a few feet across one of
their streets, they wished him to sell them that strip ; to which he
assented, for an agreed price; and had no doubt he ga".e them a
deed of conveyance. Wilder also testified that the owners of the
land at the point were very desirous that people should build and
occupy there ; that before he purchased, he told Lapish he thought
he should buy of McGlathry; and that when he was laying down
the sills of his house, Lapish pointed out the place which would
conform to their plan of the streets, assisted at the raising of the
frame, and permitted the people at work under him, as surveyor of
highways, to leave their work and assist also.
On this evidence the tenant contended that the deed under which
the demandant claimed the acre, and so far as it purported to include it, was obtained from the committee by fraud, and was therefore void, as to that parcel.
The demandant, to rebut this evidence, read copies of certain
documents from the land-office ; from which it appeared that the
existence of McGlathry's claim, and of the exception of it in the
deeds of the Budge-lot, must have been known to the committee
at the time of executing the deed of March 2, 1802 ; those deeds,
with other papers relating to some disputes respecting the bounds of
the lot, having been laid by them before the late Chief Justice Parsons, then at the bar, for his advice whether the demandant and his
associates were entitled to a deed as the representatives of Budge;
which he answered in the affirmative. The effect of this evidence
was denied by"the tenant, who contended that it ought to be rejected.
Two resolves, passed June 25, 1789, were also read, restricting
the term " settler" to one who made a separate improvement on his
lot, fitted for mowing, pasturage or tillage, with an intent to abide
and remain thereon ; and was resident on such lot, by himself or
some other person under him, during the period mentioned in the
resolves. Also, the resolve of Feb. 23, 1798, directing the resurvey of the Waldo claim; and the resolve of Feb. 5, 1800, on
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the report of Thomas Davis, surveyor ; to show that the persons to
be quieted in their possessions ;in Bangor, were none but the actual
residents mentioned in the preceding resolves.
The demandant also produced a copy of a judgment recovered
by McGlathry aga!nst Budge at .711.ay term, 1798, on default, for
one hundred and six dollars damages, with costs, in an action of
assumpsit ; and a certificate thereon, showing that execution was
issued Nov. 21, 1798; but it did not appear that any part of the
judgment had been satisfied.
He further proved by Holland, the surveyor, that advertisements
of his intended survey of the settlers' lots were posted up in the taverns in the vicinity, six weeks before the time of the meeting;
which was also published in the newspaper printed at Hampden,
adjoining both Bangor and Frankfort; tbat the settlers generally
attended at the sun·ey; and after it was completed, Maj. Neal, who
had attended as the agent of Gen. Knox, certified his assent to the
assignment-of the lots to the settlers; but during all this time there
was no appearance, nor any claim, either by .:lJcGlathry or any one
in his behalf; nor did it appear that he had any personal knowledge
of any of these transactions, other than might be inferred from the
foregoing testimony. But Lnpish always had resided on the Budgelot, not far from the acre, from the time of his purchase from Budge,
till long after the deed was made to him and his associates by the
committee, in 1802.
Other evidence was offered by the dernandant, showing that the
acre lay in common, and was occupied indiscriminately with the rest
of the point, by transient occupants and others, up to the year 1805 ;
except the separate inclosure of Wilder's lot in 1803, as before stated. Holland further testified that he did not recollect having any
knowle_dge of McGlathry's claim till long after the survey; but
thought he must have had some evidence of the deeds, and of the
title of the demandant and his associates to bold as the assignees of
Budge, or »e should not so have returned their names. And he
said that had Lapish pointed out the acre to him, requesting him to
mark it on the plan, he should have marked it.
After the tenant purchased the land defended, it continued in the
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occupancy of him and his grantees, till the commencement of this
action.
Hereupon it was contended on the part of the demandant, that
by force of the resolves referred to, all the lands in Bangor were
conveyed to Gen. Knox and others, interested in the Waldo claim,
except one hundred acres to each settler then occupying the same ;
and that as McGlathry was not a settler, and never occupied any
land in Bangor, he could have no right or claim under the resolve
of 1801, and was not entitled to any grant or deed from the committee:And that as .Mc Glathry did not attend before the surveyor, and
preferred no claim to him or to the committee, either as a settler or
the legal representative of one; and wholly omitted the condition
required by the resolve, of paying for the survey, and paying money
into the treasury of the State ; he had no right to claim any land
either as a settler, or as the representative of a settler.
But these points the judge overruled. And he instructed the
jury that if the committee had before them the evidence of McGlathry's title to the acre under Budge, but it escaped their attention, and therefore was not noticed in their deed to Lapish and
others; and if Lapish, when he took the deed, then perceived,
though for the first time, that the acre was not excepted ; and took
the deed with intent to defraud McGlathry, to deprive him of the
acre, and to hold it against him ; this would vitiate the deed as to
that acre, and so far render it void ;-and that if the deed was so
received, with such intent, it was a fraud, not only on McGlathry,
but on Budge, his warrantor of the acre.
It was further contended by the demandant, that if the committee, at the time of giving their deed, were deceived as to the right
of French, Lapish and Stetson to the whole lot ; yet the present
tenant could not take advantage of this, nor impeach the deed for this
cause. But this point the judge overruled.
It was also contended by the demandant, that by the statute of
Massachusetts for the separation of Maine, incorporated into our
constitution, the grant from Massachusetts to the demandant was
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confirmed, so that neither the State of Maine, nor any of its tribunals, ·could now invalidate or set it aside. But the judge instructed
the jury thal_if the deed was originally obtained by fraud, it was
competent for a judicial tribunal in Maine to declare the grant void ;
in the same manner as such a tribunal in Massachusetts might have
done before the separation of the State.
The demandant also requested the jud,ge to instruct the jury,
that if the committee perceived the exception of the acre sold to
McGlatliry, as stated in the deeds from .Budge, <lown to Lapish
and his associates .i but considered McGlath:ry as not entitled to any
land under the resolve, and intentionally excluded him; meaning to
convey the whole lot to Lapish and his co-tenants; it was not a
fraud in the latter to receive such a deed.
But the judge declined so to instruct them; saying that such a
course, on the part of the committee, was not to be presumed.
And a verdict was returned for the tenant,, as to so much of the
demanded premises as lies above high water mark, and within the
limits of that part of the acre by him defended. Whereupon the
demandant filed exceptions, under the statute, to the opinions and
decisions of the judge, above stated.

JlllcGaw, Greenleaf and Sprague, for the demandant, maintained
the following propositions.
1. The entry of Budge on the land of Massachusetts, was without
pretence of right; and was not even a disseisin; because the State
cannot be disseised. He therefore had nothing which he could convey to McGlathry. The latte1· was not a "settler," within the
terms of the resolves referred to ;-Lfl,mbert u. Carr, 9 Mass. 190;
Harlow v. French, ib. 19.2 ; and so wa:3 not entitled to any
of the bounty granted by the Commonwealth to that class of
persons. Nor was it any longer in the power of the Commonwealth
to grant him the land ; because all the township, not in the hands
of actual settlers, was already granted to Gen. Knox; which the
grantor could not control. Dartmouth College v. Woodward, 4
Wheat. 518. Yet to the grant to Lapish, Knox had assented, by the
presence of his agent at the survey. Busseyv. Luce,2 Greenl. 367.
Neither was .McGlathry the "legal representative" of a settler,
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though such are mentioned in the resolve of 1801. That term applies only to executors, administrators and heirs; to whom his estate
would be distributed, by the statute ; not to assignees in fact. But
Lapish was an actual settler, within the letter and spirit of the resolve.
2. But if McGlathry was within the meaning of the resolve, yet
he never complied with its terms; and so was not entitled to any land.
He did not reside in the town ; he claimed nothing ; he paid nothing ; and if he ever had actual possession, he had long since abandoned it ; had prosecuted his suit against Budge ; and obtained
judgment for the very sum agreed to be extinguished by the conveyance of the acre. He was not a tenant in common of any portion of the lot; but had a deed of an acre in severalty. He therefore could, in no view of the case, be entitled to a deed ; because the
committee could only convey in lots of a hundred acres; and to resident settlers, such as was the demandant.
3. Though the acre conveyed to McGlathry escaped the attention of the committee, and Lapish, perceiving it, took the deed in
silence, yet this was no fraud in him ; unless he had taken some
measures to deprive McGlathry of that to which he was entitled.
The mere suppression of a fact within his own knowledge, is no
fraud. Laidlaw v. Organ, 2 Wheat. 178. Nor was he bound by
any notice respecting the claim of McGlathry, the latter having no
rights entitled to be respected. Cowp. 71 I, 712; 1 Cranch, 70,
100; Everenden v. Beaumont, 7 Mass. 76; Bullard v. Hinckley,
5 Green[. 272; Co. Lit. 57, b.; Dyer 266, b.
4. But admitting, for the sake of the argument, that the committee were deceived ; yet the tenant is not entitled to this objection ;
which can only be made by the grantor; as in the cases of infancy
or duress. Worcester v. Eaton, 11 Mass. 371. It was on this
principle that Story J. held that the associate of this demandant
c9uld not avail himself of the fraud practised by McGlathry against
Budge, in obtaining judgment against him. Dunlap <y al. v. Stetson, 4 .,lJiason, 349.
5. The deed from the committee to the demandant, being a grant
by Massachusetts, which had received a solemn judicial exposition
in the case of Lambert v. Carr, in which it was established that the
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committee were the exclusive and final judges of the claims of set- ·
tiers, is now confirmed by the Constitution of Maine, .flrt. IO, sec. 5,
condition 7; and cannot be impeached in this State, nor vacated
by its tribunals.
6. The instruction requested from the judge, but which he declined giving to the jury, was pertinent to the issue; and was therefore improperly refused. There was evidence, from which it was
plainly to be inferred that the committee knew of the claim of .McGlathry. They passed it over through inadvertence, or design. On
the former supposition, the jury had already been instructed by the
judge. But if they adjudicated on his claim, and designedly rejected it, as, by the decision of Lambert v. Carr, they had the right
to do, it was no more fraud in the demandant to reap the benefit of
that decision, than for any other party to have the benefit of a judgment fairly rendered in his favor by a competent tribunal.

W. D. Williamson, for the tenant.
The opinion of the Court was read at the ensuing October term,
as drawn up by

l\ilELLEN C. J. We have listened with attention to the arguments
of the respective counsel, and have since deliberately re-examined
the facts, and the principles adduced to support and resist the motion
for a new trial; and although for some time we were not able to
unite in any conclusions, yet on further discussion and reflection, we
became satisfied with the opinion which we have formed. This opinion, with the reasons on which it is founded, will now be delivered.
Several reasons have been urged by the counsel for the demandant in support of the motion; these we will consider separately,
though not in the order in wl1ich they are presented in the report.
1. As the deed from the committee contains no exception of the
• acre previously conveyed by Budge to JlllcGlathry, it is contended
that the tenant has no right to impeach the deed on any of the
alleged grounds; but as it is admitted that he claims under McGlathry, he has a direct interest in the question in issue, and has the
same right to impeach the conveyance on those grounds as .M.cGla-
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thry himself would have if he were the tenant in this action.
This simple answer is sufficient, without being further extended.
2. It is denied that McGlathry was a settler, within the true
meaning of any of the resolves offered in evidence; and that if he
was a settler, he had not complied with the terms prescribed, and
so was not entitled to a deed of the disputed acre from the committee. The answer to this objection is plain and obvious. Neither
of the parties in this case, nor the committee, ever considered him
as the original settler, but only as the assignee of a settler. The
deed from the committee describes James Budge as the original settler, and they recognized him as such. This objection, therefore,
may at once be laid out of the case as wholly unimportant.
3. The tliird objection has an intimate connection with the one
just answered, and a part of it is involved in that. This however
proceeds on the ground that, although McGlathry was the assignee
of Budge, still he was not such a legal representative of him, as to
be entitled under any of said resolves, to a deed of the acre from
the committee of the Commonwealth.
This argument seems to
the court to be founded upon too narrow a construction of the terms
" legal representative." We apprehend the legi5Jature never could
have intended merely the " heirs, executors or administrators" of a
settler, to the exclusion of his legal assignees. Such a construction
would be an unreasonable limitation of the bounty intended by them,
as it wonld have operated to prevent settlers from realizing any advantages from the provisions of the resolves directly or indirectly,
in case of a transfer of their possessory interests. Besides, the ar•
gument of the demandant's counsel is unfortunate in being liable to
the objection that it proves too much. By the report it appears that
Budge conveyed all his farm, ( except the acre in question,) to Peck,
who conveyed the same to Wilde; and he conveyed an undivided
moiP,ty of the same to French and the demandant. Now Peck, un•
<ler whom the demand ant claims, and .McGlathry, under whom the
tenant claims, were both of them assignees of Budge, in different
proportions ; and one of them was as well entitled to a deed from
the committee as the other. And if nothing could legally pass by
their deed to an assignee of Budge, because he was not his legal
24
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representative, according to the coustruction of the demandant's
counsel, then it would follow that nothing passed by the deed to
Peck; the consequence of which would be that upon that principle,
if on no other, there ought to be judgment on the verdict.
4. In the next place it is contended that by the seventh provision
in the first section of the act relating to the separation of the District
of Maine from Massachusetts proper, and forming it into a separate
and independent State, the deed from the committee to Lapish,
.French and Stetson has been confirmed ; and as the foregoing provision, with others, is incorporated into the constitution of this State,
no tribunal thereof can now legally invalidate or set it aside. The
language of the above mentioned provision relating to the point is
this;-" All grants of land, franchises, immunities, corporate or other rights, and all contracts for, or grants of land not yet located,
which have been, or may be made by the said Commonwealth, before the separation of said District shall take place, and having, or to
have effect within the said District, shall continue in full force, after
the said District shall become a separate State." It is very questionable whether the above cited pro\'ision was intended to have any
relation to conveyances made by the agents of the Commonwealth,
in the common form of deeds. Tt would seem from the words
"grants of land, franchises, immunities, corporate and other rights,"
that the irnme<liate acts of the legislature were intended. But, be
that as it may ; the expression is that they " shall continue in foll
force"; which implies legal and effectual grants, and, as such, being
then in force. But we can never presume that the legislature intended that grants or deeds should be more binding and sacred in this
State and in its judicial courts, than they would have been in the
judicial courts of Massachusetts, provided Maine had never been
erected into a separate State. It would be a sin;;ular construction
of the language quoted, to consider it as designed to confirm and
sanction a deed fraudulently obtained from an agent of the Commonwealth, and to deprive the, courts of justice in this State of the
power of examining and deciding a title, depending on such deed,
according to the unquestioned principles of the common law. We
do not feel at liberty to countenance this objection.
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5. The next objection relied on has reference to the instructions
of the ju<lge to the jury on the i.ubject of the alleged fraud in the
procurement of the deed by the demandant from the committee.
He instructed them that "if the committee had before them the evidence of McGlathry's title to the acre under Budge, but it escaped
their attention, and therefore was not noticed in their deed to Lapish
and ·others; and if £apish when he took the deed then perceived,
though for the first time, that the acre was not excepted, and took
the deed with intent to defraud McGlathry, to deprive him of the
acre, and to hold it against him; this would vitiate the deed, as to
that acre, and so far render it void ;" and " that it would be a fraud,
not only on McGlathry, but on Budge, his warrantor of the acre."
It is contended that this instruction cannot be sustained upon legal
principles; that unless the demandant was instrumental in causing
the omission of the exception of the acre in the deed of the committee, his mere silence when he saw the mistake which they had
carelessly made, and his receiving the deed under such circumstances,
did not amount to a fraud on his part which would vitiate the deed ;
though it might render Lapish, French and Stetson trustees of the
acre ; aml, as such, compellable in a court of equity to convey the
same to those entitled to the estate therein. In support of this objection it has been urged that the whole subject in relation to .the
contending titles to the acre conveyed to JJ!lcGlathry, and afterwards
by the committee to the demandants and others, has recently under••
gone a critical and laborious examination in the Circuit Court of 'the
United States in the case of Dunlap o/ al. v. Stetson, 4 Mason, i49;
and that the learned judge who tried the cause decided that there
was no ground for the imputation of fraud on the part of the grantees,
but that the deed, as to the acre, conveyed an estate to them in trust.
The force of this argument disappears when we consider that the
case abovementioned was a bill in equity, and that the defendant
in his answer had expressly denied all fraud and management; and
the answer being under oath, and not disproved, was of itself proof
that no fraud existed in the obtainment of the deed from the commit•
tee ; or at least it removed all presumption of fraud ; and even if
any existed, the case was left destitute of al.I pr-0of of it. But the
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case furnishes us with no principles of law repugnant to those delivered to the jury in the instructions we are considering. On the contrary, principles directly establishing the same doctrine are strongly
stated. He observes-" would it be pretended, that if a man should
fraudulently procure from the Commonwealth a title to lands intended
for another, either by its bounty or its contract, by misrepresenting
himself to be that person or his assignee, that he should possess the
land, thus procured by his fraud or misrepresenta!ion, free of all
claims of the injured party ? That because his deception had been
complete, therefore it should constitute and perpetuate an unimpeachable title? A court of law would not hesitate to set aside such,
a conveyance. No conveyance is so sacred, that, if infected by
fraud, it may not be overturned.':' Again he observes, when speaking of tlie grantees,-" If they repre&ented themselves as the sole
owners, or, knowing the mistake of the commissioners, if they took
the deed, intending to defraud .McGlathry, the transaction, both at
law and in equity, would be pronounced void for the fraud, and the
deed be set aside on that account as well against McGlathry and his
assignees, as against the Commonwealth."
We have examined the cases cited by the counsel for the
demand ant, but do not perceive that any of them, except Laidlaw
v. Organ, 2 T·fTheat. 178, have any special bearing upon the point
now under examination. In that case Organ, having heard of the
news of peace at New Orleans, purchased a quantity of tobacco of
Laidlaw who had not heard of :it ; and a few moments before the
sale was completed, being asked whether there was any intelligence
calculated to enhance the price of tobacco, Organ n,mained silent.
Marshall, C. J. says-" The question is whether the intelligence of
extrinsic circumstances, which might influence the price of the commodity, and which was exclusively within the knowledge of the vendee, ought to have been communicated. The court is of opinion
he was not bound to communicate it ; but at the same time each party
must take care not to say or do any thing to impose upon the other.
It would be· difficult to circumscribe the contrary doctrine within
proper limits, where the means of intellig~nce are equally accessible
to both parties." A note is added by the reporter from Pothier in
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these words : " Where the vendee conceals from the vendor tbe
knowledge he may have, touching the thing sold, and which the
vendor may not possess, it does not vitiate the sale ; because the
vendor ought to know best the quality of the articles he sells ; and
if he does not it is his own fault." In the above named case the
principle decided had reference to the intelligence of extrinsic circumstances, as it is expressetl, or the general knowledge of business
or public events ; and the note subjoined has reference to knowledge
of some fact, in relation to an article, possessed only by the vendee.

In the case at bar no want of knowledge is imputed to either party.
The instruction complained of was, that if the committee knew of
the title of .Jl!lcGlathry to the acre, but that the fact escaped their
recollection when they made the deed; and if Lapish saw 'their
mistake, arising from that forgetfulness, but fraudulently received
the deed with intent to hold the land which belonged to .McGlathry;
then ~uch a transaction would vitiate and avoid the deed. Thus
far, certainly, a difference exists between the cases. That case
seems to us to go as far as moral principles will justify, even in cases
of that description, depending on public intelligence; and further
than the same Court seemed willing to go in the case of Etting v.
Bank of United States, 11 Wheat. 59. In that case it appeared
that .McCullough had been cashier of the Branch bank at Baltimore, and had been guilty of a fraudulent appropriation of a large
sum of money belonging to the bank to his own use. The fact being discovered, it was resolved on by the directors that he should be
removed. He was immediately called upon for seenrity, which
after some time was procured. As a part of the security furnished,
a note was giverr by McCullough, indorsed by Etting. After the
bank had obtainetl security in full, and not till then, .McCullough
was immediately removed from the office of cashier. As soon as
Etting discovered what the transactions of the directors had been,
he refused to pay the note, on the ground that he had been misled,
deceived and defrauded by their conduct, and the concealment of the
facts from his knowledge. A verdict was returned in favor of the
defendant. The Circuit Court instructed the jury that if they
should find that the directors contemplated, though they did not
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promulgate, the removal of the cashier as soon as security should
be furnished ; that Etting indorse<l the note in ignorance of the fraud
of the cashier, or probability of his removal; and that he would not
have indorsed the note had he known the circumstances; and that
the bank did not disclose their intention to remove the cashier, lest
it should increase the difficulty of his procuring security or prevent
it; yet if Etting indorsed the note at the request of the cashier,
without making any inquiries of the bank, or having any communication with them, the plaintiffs were entitled to recover ; and that
the note was binding on the defendant, unless he had shown such
inquiries or communication, and a misrepresentation or concealment
on the part of the bank. The cour't were requested by the counsel
of Etting to instruct the jury that if they should find that the directors knew of McCullough's fraud and insolvency; that thereupon
they resolved to remove him, but concealed the facts and continued
him in office for the purpose of obtaining security, and that Etting
was ignorant of the above facts ; that then the plaintiffs were not
entitled to recover. But the court refused to give this instruction,
unless the jury should be further of opinion that the defendant was
led into this state of ignorance in consequence of inquiries made of
the plaintiffs, or some previous communication between them and him.
Etting's counsel filed a bill of exceptions, and thereupon a writ of
error was brought. After long; and learned argument, the court,
consisting of six of the judges,, were equally divided ; and though
by the rule of the court in such cases, the judgment was affirmed,
yet the case shews that the court did not sustain the opinion of the
Circuit Court, that inquiry or comrntmication for the purpose of information was necessary to create the obligation to disclose material facts. " The fraud, said the counsel, " consists, in such cases,
in dealing with the party in ignorance, and leaving him so. It is not
necessary that the other par1y should have created the false impression or intended it ; it is sufficient that he knows it, and takes
advantage of it." In support of this general principle may be cited,
Stuart v. Wilkins, 1 Dougl. 18; Cocks/wt v. Bennet, 2 D. o/ E.
763; Jackson v. Duehaire, 3 .D. o/ E. 551. In the instruction of
the judge to the jury in' the case at bar, a part of it was that if La-
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pish saw the mistake, but took the deed with intent to defraud .McGlathry, it would vitiate the deed as to the acre. The question of
fraudulent intent was properly submitted to the jury, and they have
found the fraud. Upon authority we cannot perceive any incorrectness in the instruction. Lapish was instrumental in giving it effect ;
because the deed could have no operation as to any part of the land,
until delivery, and acceptance of it; and he received and accepted
the deed, knowing there was a mistake in it, important in its nature,
and that the committee had, through mere inattention, committed
the mistake. The laws of morality can never give sanction to such
a proceeding ; and it surely cannot be the duty of a court of justice
to be more indulgent in its judgment. It would be a reproach to
our laws and tribunals which administer them, to permit fraud to
accomplish its designs, when those designs are detected and disclosed. In the case before us the jury, who are the exclusive judges
of facts, have by their verdict pronounced that the deed in question
was fraudulently obtained from the committee. The objection therefore, to the instruction to the jury on the point we have been considering is not sustained.
6. Tbe last objection is to the refusal of the judge to give certain
requested instructions. The cases cited in support of it shew that
it is the duty of a judge to instruct the jury upon any point which is
pertinent to the issue; though not as to abstract principles which are
irrelevant. The inquiry, therefore, is whether the instructions requested, were pertinent to the issue? The judge was requested to
instruct the jury that if the committee perceived the exception of
the acre sold to McGlathry, as stated in the deeds from Budge
down to Lapish and his associates, but considered McGlathry as not
entitled to any land under the resolve, and intentionally excluded
him, meaning to convey the whole to Lapish and his co-tenants, it
was not a fraud in the latter to receive such a deed. On this part
of the cause there has been some vibration of opinion ; but on consideration we are satisfied that the requested instruction bad been
virtually and essentially though not formally given, and was included
in the instructions which we have just been examining. He presented to the consideration of the jury a number of particulars re~
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specting the deed, and the conduct of Lapish at the time of its
execution and delivery ; and instructed them that if they should find
all those particulars trne, then the deed was void as to the acre-.
This amounted to a distinct expression of bis opinion that if they
should not find them all true, then the deed was not void. The
implication is so strong that it could not be misunderstood. The
jury had no authority from the court to consider the deed as void,
except in one case and under certain specifiell circumstances. They
have found that all those circumstances existed, viz. the committee's
knowledge of .JltlcGlaihry's title to the acre; their forgetfulness of
the fact when the deed was executed; the knowledge of Lapish of
the mistake in the deed; and his silence and acceptance of the deed
with intent to defraud J~cGlathry. All these are totally repugnant
to the'facts asslJmed as the basis of the requested instruction, and
the verdict proves that if given, it could not have changed the aspect of the cause, or been productive of any legal consequences in
relation to either of the parties. It cannot therefore be considered
as relevant. The instruction called for, in fact, amounted to no
more than this, that if Lapish received j1ist such a deed as the
committee intended t,1 give, in the honest eKecution of their supposed powers, it was no fraud in him.

This seems to bear a strong

resemblance to an abstract proposition, awl. even to a self-evident
one. We think the judge was justified in declining to give the instruction} for the reasons we have mentioned.
Knowing, as we have reason to know, that this cause, and others
on the docket, growing; out of the same transactions, are important
in a pecuniary point of view, and interesting to the feelings of all
the parties connected ; we have been J;sposed to assign the reasons
of our opinion morn at large than usual. And though from the
evidence disclosed by the report, we cannot readily perceive the
advantages of another trial, or any peculiar equity in the claim of
the demand ant; stiH we should promptly have set aside the verdict
and submitted the cause to another jury, had legal principles demanded it. But those principles render such a course improper.

Judgment on the verdict.

.JUNE TERM, 1829.

193

Rogers v. White.

ROGERS

vs.

WHITE.

Where one of two tenants in common of a quantity of boards shipped them for
sale to his own factors, in a distant port, who sold them on credit, in the usual
manner, taking a note therefor payable to themselves, and passed the amount to
the credit of their principal, who was largely their debtor; and who paid over
half the proceeds of sale to his co-tenant; and the purchaser became insolvent
before the maturity of his note; after which the factors and their principal settled a further account, in w Inch no notice was taken of this bad debt; nor was
it charged back to the principal till the settlement of a third account, more than
eight months after the maturity of the note and the insolvency of the maker; of
whom payment could not, by any means, be obtained; at which settlement a
large balance, due to the factors, was carried to a new account, and still remained
unpaid ;-and the principal gave no notice of these events to his co-tenant till
sometime after the last ofthc!h had transpired ;-it was lteld-that the acceptance
of the moiety originally paid over to the co-tenant, was a ratification, by him, of
the act of the other in making the shipment and consignment for sale ;-that here
was sufficient diligence, both on the part of the factors, and of the consignor;....:
that the latter was justly charged with the whole sum by his factors ;-and might
well recover back from his co-tenant the moiety he had paid over to him.

IN this case, which was assumpsit for money had and received, it
appeared that the plaintiff and defendant were owners in common of
a quantity of boards, which the plaintiff, in June 1825, shipped to
Boston, consigning them to Peters, Pond iy Co. for sale. They
sold them on the 12th of July 18.25, to one Pike, then in good credit,·
for $287, taking his promissory note for the amount, payable to
themselves in three months, with grace and interest. In so doing
they gave the usual term of credit, and pursued the usual course of
business 1 Upon this sale they credited the net proceeds in account
with the plaintiff, between whom and themselves were large dealings.
The account containing this credit was settled .11.ug. 31, 1825, and
a balance of $57; then due to the plaintiff, was carried to a new account. Two or three weeks before Pike's note arrived at maturity
he failed ; and the holders, using all due diligence on their part, have
been unable to obtain payment from him. On the 30th of Nov.
1825, another account was settled between Peters, Pond o/ Co.
and the plaintiff, and a large balance due them was carried to a new
25
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account; no notice being taken of Pike's note rn this settlement.
On the 27th of June 1826, another account was settled between
them, in which the amount of Pike's note was charged to the plaintiff; and a larger balance again carried to :i new account. A further
account was settled between them Sept. 16, 1826, the balance
of which was still against the plaintiff, and was carried forward as·
before. It did not appear that this last balance had been paid, the
plaintiff having become insolvent. And there was no evidence of
notice to the plai_ntiff of the failure of Pike, except what arose from
the settlement of the account of June 1826.
It further appeared that in Sept. 1825, the plaintiff paid over to
the defendant his half of the proceeds of the boards; that in the
same September, and again on the 27th of :May 1826, other accounts
were settled between them, in which no notice was taken of the
item in controversy; and that the plaintiff, within three months before the commencement of this suit, which was May 22, 1827,
often requested the defendant to refund the money thus paid him ;
which he refused.
Upon this evidence Weston J. before whom the cause was tried,
instructed the jury that the boards being for sale, the plaintiff having
an interest in them, having consigned them to a competent factor,
and having caused them to be sold in the usual course of business,
and upon the usual credit; to whieh the defendant made no objection ; the plaintiff was under no obligation to sustain alone the entire loss, which was not impuitable to any default or negligence on
his part; that Peters, Pond ~• Co. having paid a sum of money to
the plaintiff under the expectation of being reimbursed from Pike's
note, and this expectation having failed from causes for which they
were not responsible, they bad a right to reclaim it; and that their
having forborne to do this for several months, till they had no further hope of obtaining it fl'()m Pike, was no injury to the plaintiff;
th~t he was bounr:I, in good faith, to refund the money to his factors ;
and that if he did not call upon the defendant so early as he might
have done, for money paid him before he knew of the failure of Pike,
this, being an injury to himself and not to the defendant, constituted no sufficient defence to the action. Whereupon the jury return-
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ed a verdict for the plaintiff, which was taken subject to the opinion
of the court upon the correctness of the instructions thus !!:iven.

Sprague, Kent and Rogers, for the defendant, maintained-1st,
that the plaintiff, being only a tenant in common, and not a partner,
with the defendant, had no right to sell the goods owned in common.
For such a tenancy is created involuntarily, by operation of law ;
and not by the mere act of the parties themselves, as is always the
case of partnership ; and therefore a sale of the property can only
be by the joint act of both. Co. Lit. 189 a. Johnson v. Robinson,
3 .JVIason, 141; Rice v . .11.ustin, 17 ~7J1ass. 197.

2d. The plaintiff, having placed the property beyond the control
of the defendant: and converted it to his own use, became in fact
the purchaser of the defendaut's moiety, and responsible to him for
its value, from the moment he placed it in the hands of his own
creditors in Boston. Brigham v. Eveleth, 9 Mass. 538 ; Jones v.

Harraden, ib. in not is; Hemmenway v. Hemmenway, 5 Pick. 389;
.11.mory v. Hamilton, 17 Jl,Jass. 103. And so the plaintiff must
have regarded it, by his holding no intercourse with the defendant
on the subject till long after he hat! been made debtor to his own
factors for the loss. The silence of the defendant proves nothing
against him, he having no knowledge of the facts. Smith v. Lascelles, 2 D qr E. 189; Rathbone v. Warren, IO Johns. 595.
3d. Ami if it were not so ; yet the plaintiff was not liable to refund to the money to his factors, because of their neglect of seasonable notice to him of the facts which had transpired. It was a payment in his own wrong. Simpson v. Swan, 3 Campb. 292; Jameson v. Swainston, 2 Campb. 546; Clark v . .Moody, 17 .7Uass. 153;
Cheever v. Smith, 15 Johns. 276; Paley on .!lgency, 27, 28, 37, 38.
4th. The money having been voiuntarily paid by the plaintiff to
the defendant, with knowledge of all the existing ci!'curnstances, and
no seasonable notice having been given to the defendant of the failure of Pike, it cannot now lie recovered oack. 5 Taunt. 143; Bil~
bee v. Lumley qr al. 2 East, 470; Stevens v. Lynch, 12 East, 38.

J. McGaw, for the plaintiff.
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C. J. delivered the opinion of the Court at the ensuing
July term in Waldo.
MELLEN

This is an equitable action ; and the sum demanded is claimed
on the ground that in equity and good conscience the defendant
ought not to retain it. The action is resisted on severnl grounds.
I. It is contended that the parties not being partners in trade,
Rogers had no power to bind White by his contracts ; and therefore could not sell White's share of the lumber without his authority; this principle is not denied by the plaintiff's counsel.
2. It is contended that there was no authority given, and that
there is no proof of any; and that the plaintiff must be considered as
the purchaser of the defendant's half of the boards; and, of course,
that any loss sustained on the sale is the proper loss of Rogers.
The sale of the boards by Peters, Pond f Co. was on the 12th of
July, 1825, on a credit of three months, and payment secured by
the note of Pike the purchaser. And it appe:1rs that in September
following, Rogers paid over to White his half of the proceeds of the
boards; the whole amount of th~ proceeds having been credited to
Rogers by Peters, Pond o/ Co. in their account, settled .dugust 31,
1825. This fact completely negatives all pretence or presumption
that Rogers was a purchaser of White's half of the boards ; and we
think it amounts to a distinct recognition by White of the authority
of Rogers to take and consign the defendant's half for sale, as his
agent. In the next place it appears that in the sale of the boards,

Peters, Pond

o/

Co. gave the usual term of credit and pursued the
usual course of business ; and that though Pike was in good circum-

stances when the note was given, yet that he failed before its arrival at
maturity. Thus far all was correct on their part, and thoug;h the
note was made payable to them, that circumstance would not have
subjected them to liability in consequence of the failure of Pike.
Greely v. Bartlett, I Green/. 172. It now remains to be examined
whether their subsequent conduct had amounted to an assumption
of the debt, prior to their charging the same to Rogers, and thus
claiming a return of the sum which they had previously paid to him ;
or if not, then whether the plaintiff, by his conduct, has lost any right
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which he might have had to recover the amount now demanded. It
appears that Peters, Pond iy Co. using all due diligence, have been
unable to obtain payment of any part of said note. It has been
argued by the counsel for the defendant that the receipt by White
of payment of his half of the proceeds of the boards, can amount
to a recognition of those facts only which were then made known to
him; and that it does not appear that when the payment was made
to him in Sept. 1825, he knew that the boards had been sold on
credit. Still it was an acknowledgment of the plaintiff's authority as
agent to consign the property for sale, and thus Peters, Pond iy Co.
became, in effect, agents of the defendant as well as the plaintiff;
and they having acted faithfully in the sale, and according to usage
as to the terms of credit, the recognition of the defendant must be
considered general in relation to those facts which had at that time
taken place.
3. Our third inquiry is whether Peters; Pond iy Co. had by their
conduct rendered themselves liable for the loss. On this point the
facts are, that Pike's failure was about the 1st of October 1825;
that November 30, 1825, an account was settled between them and
Rogers, in which no notice was taken of the Pike note, though this
was two months after Pike's failure ; and in addition to this it does
not appear that any notice of the failure was given to Rogers till
June 1826, when another account was settled in which they charged
the plaintiff with the amount of the note. These facts are relied on
as proving that they had assumed the responsibility themselves, and
considered the debt their own and of course had no right to charge
the amount of the loss to Rogers ; several cases have been cited in
support of this position. In .JJ.mory v. Hamilton, 17 Mass. 103, it
appears that goods were consigned by Hamilton to .JJ.mory for sale,
who employed Hayward, an auctioneer, to sell them ; and on sale
he charged them in account to purchasers at the usual rate ; and
that an account was open with those purchasers, and that the balance on his books was generally in their favor; and when Hayward
failed, there was nothing due to him from the purchasers of Hamilton's goods. The sale appears to have been in October, an account
of which was rendered on the 22d of the month ; and on the 22d of
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November, Hayward, who was then in good credit, gave his note to
the plaintiff, with an indorser, for the proceeds of the defendant's
goods; but gave the delendant no notice that such note had been
taken, till Dec. 28, about which time Hayward and the indorser
both failed. The note was of no value. The plaintiff having paid
the defendant's bills which had been drawn in anticipation of fund.;
arising from the sale of the goods, brought the. action to obtain
reimbursement. The Cliief Justice observed that the cause had
been argued rather upon the ground that the verdict was against
evidence, than upon any matter of law arising at the trial; that
the manner in which Hayward managed the business was undoubtedly wrong; for that he was not authorised to deprive the
owner of the goods of the responsibility of the purchasers and give
bis own in lieu thereof; that the plaintiff had notice of that circumstance on the 22d of November, but instead of demanding immediate
payment or security, he took the note of Hayward with the indorscr. These circumstances were submitted to the jury and they pronounced it negligence on the part of .11.mory; and the court declined
granting a new trial, and entered judgment on the verdict. The
negligence in the above case consisted in the discharge of the purchasers from responsibility and the acceptance of the auctioneer's
security, without any notice to the defendant till after the failure of
the parties to the note. The case in several respects differs from
the one at bar. In this, the note of the purchaser was fairly taken
according to the. common course of business, and his failure occasioned the loss. Hemmenway v. Hemmenway, 5 Pick. 389, was one
in which defendant sold certain land on credit, not being authorised
so to do; and the court observed that stricto jure he might have
been held to have assumed the debt, by taking a note payable to
himself; but the cause was submitted to the jury on the ground of
fraud or unreasonable delay, ar:d they found for the plaintiff. That
case also essentially differs from the present. As to notice by Peters, Pond <y Co. it appears that an account of sales was settled
.fl.ug. 31, 1825, with the plaintiff, and more than a month before
Pike's note became due ; and they used all due diligence to obtain
a payment; which s~ems necessarily to imply that this diligence was
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used ~fter the failure; because, before that time, they had no right
to demand payment or secur;ty. It does not appear, from any facts
in the case, that the want of earli€r notice has been or could have
been productive of any injury or inconvenience to any one ; or that
White has ever questioned the correctne&s or fairness of the proceedings on tbe part either of Peters, Pond o/ Co. or of Rogers.
And in the absence of all such proof, we may fairly presume tbat
the delay on their part was for the purpose of procuring payment of
Pike, if possible; but that finding their endeavors vain, they charged
the amount of the loss to the plaintiff and gave him notice of
it. This loss being attributable to no fault on the part of Peters,
Pond, o/ Co. we see no legal objection to the claim they made on
Rogers, or how he could have successfully resisted it. The
payment which they had made by passing the amount of proceeds to the credit of Rogers in account, was made under a mistake
and an expectation of funds from Pike's note, which funds were
never realized. The cases of Bilbce v. Lumley, and Stevens v.
Lynch, cited from East's reports, were those in which the plaintiffs
sought to recover monies paid by them respectively to the defendants
under a mistaken opinion of the law; but with full knowledge of all
the facts; about which there was neither a dispute nor a mistake.
The omission therefore of the plaintiff to consult the defendant before he repaid the money to Peters, Pond .y Co. could not have
been any prejudice to the defendant; nor <loes it now furnish any
ground of objection to the plaintiff's right to recover in this ar.tion.
4. The fourth objection is that admitting the plaintiff was bound by
law to refund to Peters, Pond o/ Co. the sum they had paid to him,
and that he rightfully paid it, yet it is contended that by his own
conduct and del~y he hJs lost bis remedy against tbe defendant.
The payment was made by the plaintiff to the defendant in September 1825, as we have before observed, and it appears by the report
that the plaintiff frequently called on the defendant to refund it,
which he refused to do, and hence the present action was commenced. We do not perceive tbat the plaintiff has lost any of his rights
by this delay and indulgence granted to the defendant since the amount was refunded by the plaintiff to Peters, Pond 4- Co. The
delay could be injurious to no one but the plaintiff himself. To the
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objection made to his right to recover the money on the ground that
he had voluntarily paid it to the defendant, we give the same answer
which we have before given in relation to the payment by Peters,
Pond ~ Co. to the plaintiff, and the objection to their right to claim
a reimbursement on account of the unexpected failure of Pike. In
both cases the payments were made under similar circumstances of
misapprehension. We cannot consider the plaintiffbound to sustain
the whole loss; the defendant, on every principle of justice, ought
to bear one half of it. We are all of opinion that there must be
Judgment on the verdict.

EMERSON

vs.

FISK

& AL,

The owner ofa township ofland entered into a written contract with .fl. and B., in
the autumn of l 825, by which they were to cut all the pine timber on a certain
tract in it, suitable for boards, which a prudent man would cut; and to transport
one fourth part of the logs to a certain place for the owner, as his share; the
other three-fourths to be taken to the same place, sawed, and delivered to the
owner; who was to retain his title to the whole till he should be satisfied that
his quarter part was of an average quality with th<:\ re•idue; and till be should
be paid thereout all which the others mi_ght owe him ;-and if they should fail to
take off the timber in the ensuing winter and spring, they agreed to pay him the
value of one fourth part of what might remain; the timber to stand pledged for
the performance of this part also ;-and they did not cut the timber till 1827; and
before it reached its destined place they sold it to third persons, from whose possession the owner instantly rcplevied it ; the original contractors being largely in
his debt.
Hereupon it was held--that the owner's lien extended as well to the logs cut after
the winter and beyond the bounds mentioned in the contract, as to those cut within them:That a license to cut timber on the lan<ls of the grantor is not assignable : That the contractors .fl. and B. had no authority to sell the logs; being only bailees
for a special purpose ;--and that immediately upon the sale to third persons, their
right as bailees terminated, and the owner might replevy the logs.
The 35th of the rules of this Court, respecting notice to produce papers at the trial
of a cause, is hereafter to be applied only to cases where the notice was given
previous to the commencement of the trial.

Tms was an action of replevin for 500 pine mill-logs, which the
plaintiff, in his writ dated Jlpril 21, 1828, alleged to be his property.
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It was tried before Weston J. upon the issue of property m the
plaintiff.
The defendants claimed the logs under a purchase from Tobias
Michael and Hugh .11.lexander, of all their interest therein ; who,
it appeared by the finding of the jury, had cut them principally in
the winter of 1827, on a township of land belonging to the plaintiff,
under a contract entered into on the 30th day of November 1825,
and within the tract therein described. By this contract the plaintiff granted to them " permission to enter upon the township numbered two, in the ninth range, and cut and carry away all the pine
· timber thereon, being suitable for boards, witbin" the limits of a tract
described by meres and bounds; " on the terms and conditions
herein after expressed." The residue of the contract was in these
words,-" And the said Tobias and Bugh, on their part, obligate
themselves to cut and haul from the premises all the pine timber
suitable for sawing into boards, which a prudent man, owning the
same, would cut and haul ; and transport one fourth part to Stillwater, and there deposit safely into a boom for the said William
Emerson, free of expense to him ; the other three fourths of said
logs also to be run to Stillwater, and there deposited into a boom
safely ; and the said Emerson to retain the sole ownership thereof,
until satisfiE:d that the quarter part first named for stumpage to be
deposited in the boom is of an average quality with the whole; and
until paid all money and debts due to said Emerson from said Tobias and Hugh, or either of them, at that time, for either money,
goods, oxen, or any other advances made for them. And it is further agreed by the said Tobias and Hugh, if they fail to remove
from the premises aforesaid all the pine timber as aforesaid the ensuing winter and spring which a prudent man would remove; then
the said Tob£as and Hugh agree to pay to said William Emerson
such sum as is equivalent to one fourth part of the timber remaining,
and for wbich the timber above is also pledged. And the said Tobias and Hugh are to saw and run to Bangor the one fourth of said
logs received for stumpage, at the usual rate which may be agreed
on ; and the other three fourths they are also to run to Bangor the
ensuing spring. And after the demands before named are paid to
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said Emerson, the boards are to be delivered over to said Michael
and .11.lexander, which are made from the other three fourths of said
logs." This contract was under seal ; and was signed only by the
plaintiff and JVlic!tael.
The plaintiff proved the declarations of one of the defendants, that
he and his partner had purchased the interest of .Micliael and .11.lexander in the logs in controversy ; which was three fourth parts, the
other fourth belonging to the plaintiff for his share ; that they were
cut on the plaintiff's land, under a contract ; and were to be delivered at Stillwater; that the defendants were to fulfil the obligations
of their vendors, to the plaintiff; and 'that they were ready to do so,
by paying to him his part in money or in logs, as he might 'elect.
The logs were forty five miles above Stillwater, and on their way
to that place, when they were replevied.
The defendants offered testimony tending to show that these logs
were cut beyond the limits described in the written contract, and
under a parol agreement with an agent of the plaintiff, made at a
subsequent time, and similar, in its general features, to the written
contract, except that the plaintiff was to have no lien for his fourth
part. But this part of the defence was negatived by the finding of
the jury.
It further appeared that the logs were floated down the river as
early as the state of the water would permit; that at the time of the
replevin .Michael and .11.lexander were indebted to the plaintiff in a
sum exceeding six hundred dollars ; and that it was the general
usage in that part of the country, in cases similar to this, for the
owner of the land to retain a llien on the logs, for the security of his
fourth part.
Upon the evidence offered, the judge was requested by the defendants to instruct the jury that if the logs were cut within the
bounds described in the written contract, the plaintiff had no right
to replevy them. But he instructed them that in such case the plaintiff had that right.
The trial of this cause commenced at about three o'clock in the
afternoon ; and the evidence was closP.d at elt>ven in the next morning. At four o'clock on the first day, the counsel for the plaintiff
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called on the defendants to produce the Lill of sale, which, it appeared, they bad taken from their vendors. This not having been
done, the counsel for the plaintiff, in his address to the jury, commented on its non-production, as evincing a consciousness of un•
soundness in the defence. Such comments were objected to, on the
part of the defendants, as a violation of the rule of the court on that
subject, no notice to produce the paper having been given previous
to the trial. But as the defendants' place of business was within a
few rods of the court house, the judge deemed the case to be within
the spirit of the rule, if, the paper being the evidence of title in the
defendants, it fell within the rule at all; and permitted the counsel
to comment on their refusal to produce it; at the same time informing the defendants that if they would say that they could not produce the paper forthwith, he would rule otherwise; and would in
the interim afford them time to consult their counsel. But they declined offering the paper.
The verdict being for the plaintiff, the judge, at the request of the
defendants, reserved this point of practice, as well as the correctness
of his instructions to the jury, for the consideration of the court .
.ll_llen and T. McGaw, for the defendants, argued that this action
would not lie against them, b·ecause their possession of the logs was
lawful; the plaintiff, by his own contract, having 110 right to the possession till they should arrive at Stillwater; and the logs having
Leen replevierl on their way thither. Wyman v. Dorr, 3 Greenl.
183; Ward v. Mc.ll_uley, 4 D. 'Y E. 489; Gordon v. Harper, 7
D. 'YE. 9; Smith v. Plummer, 15 East, 489.
And they insisted, as to the other point, that to entitle a party to
comment on the non-production of any paper, the notice to produce
it must have been given previous to the trial. 1 Phil. Ev. 339, 342.
Gilman and Sprague, for the plaintiff.
WESTON J. delivered the opinion of the Court, at the ensuing JulY,,,
term in Waldo.

The issue submitted to the jury in this case was, whether the logi
in controversy were the property of the plaintiff. They were in-
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structed by the judge at the trial that if they were satisfied that the
timber was cut on the land described in the contract made between
the plaintiff and' Tobias Michael and Hugh .JJ.lea;ander, on the thirtieth of November 1825, the plaintiff was entitled to their verdict,
We are called upon to decide upon the correctness of this instruction. The timber was originally the property of the plaintiff, and
must be understood to have continued his, unless be had parted with
it. Michael and .JJ.lexander had permission to enter upon the land,
to cut the timber, to cause it to be transported to Stillwater, there
to saw it, and thence to run the boards to Bangor. That no question might arise as to whose property the timber, logs and boards
were to be considered in theit· various stages, it wa., expressly provided that the plaintiff should retain the sole ownership, until satisfied
that the fourth part, to be deposited for bis special use, was " of an
average quality with .tbe whole,, and until paid all money and debts
due to said Emerson from said Tobias and Hugh, or either of them,
at that time, for either money, ,soods, oxen, or any other advances
made for them." It is therefore so far from being true that any
change of property in the transit is to be implied from the contract,
that it is therein expressly negatived.
It is however insisted that these terms are limited to the timber
that should be cut the winter and .spring following the date of the
contract, and that they do not attach to such as might be cut subsequently ; that :Michael and .JJ.le:cander were the purchasers of the ,
timber, which remained on the land after 1826; and that the logs
replevied, having been wholly or principally cut in 1827, cannot be
regarded as the property of the plaintiff. They stipulated that they
would cut all the pine timber suitable for boards, within the limits
specified, which a prudent man would cut from bis own land. But
for this provision, their interest might have tempted them to cut only
that which was most valuable and most accessible. That the plaintiff might be secure upon this point, he required that they should pay
"IOr what might remain after the first season, in the same manner as if
they had cut the whole ; and that he should retain for the fulfilment
of this part of the agreement, as much as for his fourth part of what
might he actually cut the first season, and for his advances. Jf thes6'
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engagements on thei1· part had actually been complied with in 1826,
and the plaintiffhad been paid for his whole timbei· and advances,
that which remained on the land might be considered as transferred
to them for their separate and proper u,;e. This, although not expressly stipulated, would fairly result from the fact of payment. But
payment is not pretended. If by the terms of the contract the plaintiff's right to retain his original title to the timber was restricted to
such as might be cut the first season, if they abstained from cutting
that season, he would subsequently retain only a personal remedy
against them for the timber and advances, upon which it is manifest
he did not intend to rely. He clearly guards .against such an implication, providing that no part of the property should be held to be
theirs, until he was paid and indemnified. Then, and then only,
such of the boards as might not be wanted for this purpose, were to be
delivered over to them.
But it is urged that if the general property was in the plaintiff, yet
if at the time of the replevin he had no right to the possession, his
action cannot be maintained ; and that he was not entitled to possession, while the logs were on their way to the place of their destination. It might admit of question whether, if .Micliael and .lllexander
had not sold the logs, the plaintiff might not have taken possession of
them in their transit, as he expressly retained the sole ownership to
himself. If he had done so to the prejudice of their just expectations
under the contract, he would doubtless have been bound to indemnify them for any loss they might have suffered from his interference.
But however this may be, we are well satisfied that the agency, authority, or license, given or confided to them by the plaintiff, was not
assignable. The plaintiff had a right to appoint his own agents in
the management of his property, and they could have no authority
to substitute others. If a party license A to cut timber upon his
grounds, A has no right to transfer such license to B. The owner
may repose a confidence in the one, which he would not extend to
the other. The plaintiff was to remain the sole owner. This would
seem to take away all pretence even of special property on the part
of Micliael and .!llexander, leaving them only a charge or oversight of
the logs, but entitled by contract to a specific compensation. But
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suppose they had a special property ; it could only be as bailees for
a special purpose. They clearly had no authority to sell the logs.
This would be entirely inconsistent with the rights of the plaintiff as
the general owner. By this unauthorized act, the bailment, and
their authority under it, was determined. The defendants could derive no rights from the tortious act of .·Michael and .11.lexander. The
plaintiff, the original proprietor, chose to retain to himself his right as
sole owner, until his demands were satiEfied. This ri;;:111, the defendants having shown no sufficient title against him, has been properly sustained by tbe verdict.
The rule, which precludes counsel from commenting on the nonproduction of a paper by the adverse party, unless such party has
been notified to produce it before trial, is designed to protect him
from any unfavorable inferences to be drawn from his omission to do
what he might not know would be expected of him. It is founded
also upon the presumption that if seasonable notice had been given
to the party, he might have produced the evidence required. As the
trial in the case before us consumed part of two days, as the paper
in question was within a few rods of the court house, and the defendants were notified to produce it the first day of the trial, which they
declined to do, the presiding judge, being of opinion that it was not a
case within the reason of the rule, permitted the counsel for the plaintiff to comment on its non-production. Upon consideration we think
it better that it should be understood hereafter that the rule will be
uniformly enforced according to its terms ; yet under the circumstances of this case we are of opinion that the verdict ought not to be
disturbed upon this objection.
Judgment on the verdict.
See Waterston

o/ al. v.

Getchell 5. Greenl. 435.
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THE PRESIDENT

&c.

OF THE BANGOR BANK,
& AL.

vs.

TREAT

Where the promissee in a joint and several note signed by three, sued one,of the
makers alone, and had judgment; this was an election to treat it as a several
contract respecting them all. And h:wing afterwards sued the other two jointly,
setting forth the previous recovery against one alone, the judgment was for thi11
cause arrested.

Tms case was briefly spoken to by W. D. Williamson for the
plaintiffs, and Gilman for the defendants. The facts appear in the
opinion of the Court, which was delivered by
MELLEN C. J.
This is an action of assumpsit, and the declaration states that the note was signed by the defendants and .dllen
Gilman, jointly and sevArally; and that a judgment had been recovered on the note against Gilman in a several action against him.
The defendants have moved in arrest of judgment on account of the
joinder of them in the present suit. When three persons by bond,
covenant or note jointly and severally contract, the creditor may
treat the contract as joint or several at his election ; and may join
all in the same action or sue each one severally ; but he cannot,
except in one case, sue two of the three, becau&e that is treating the
contract neither as joint or several. But if one of the three be dead,
and that fact be averred in the declaration, the surviving two may be
joined. In the present case Gilman is living. The plaintiffs contend tl~at as judgmeut had been recovered against him, such judgment entitled them to join the other two in the same manner as though
he was dead. This is not so. When they sued Gilman alone,
they elected to consider the promise or contract as several ; and
having obtained judgment they are bound by such election. In case
of death, the act of God has deprived the party of the power of joining all the contractors; but he may still consider the contract as
joint, and sue the surviving two. The plaintiffs have disabled themselves from maintaining this action by their former one. 1 Saund.
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291, e. The objection is good in arrest of judgment, where the fact
relied on by defendants appears on the record, as in the present case.

Judgment arrested.
See Harwood

o/ al. v.

Roberts, 5 Greenl. 441.

w

NouRSE:

vs.

SNow.

Where the defendant contracted to carry fifty tons of the plaintiff's hay to a distant
port for sale; the hay to be delivered at the ship's side; and after receiving 24
tons on board, declined taking any more, because the ship was full ;-it was held
that it was not necessary for the plaintiff, after this refusal, to tender the residue
of the hay at the ship's side, in order to entitle himself to damages ;-and that
the rule of damages was the difference between what the plaintiff in fact, received, or with due diligence and pmdence might have obtained for the hay left
in his hands, and the price at the port of destination, deducting freight and expenses.

Tms was an action of assumpsit for not carrying a quantity of hay
in the defendant's ship. The agreement set forth in the declaration,
was for the transportation of fifty tons of bay from Brewer to NewOrleans, or the southern ports iin South Carolina and Georgia, at
nine dollars per ton if the hay sold well ; but at any rate at eight
dollars ; the bay to be delivered at the ship's side. The proof was
from a witness adduced by the plaintiff, who testified to the admissions of the defendant that he had agreed to carry the hay for the
plaintiff; that he was going to seek for freight; that he spoke of
going to Charleston or Savannah, possibly ; but thought he should
go to New Orleans; to which latter port he did in fact go ;-that
he was to have nine dollars per ton for freight, if the hay did well ;
otherwise eight dollars.
- It further appeared that the plaintiff screwed and bad ready fifty
tons of hay, part of which was in a factory, within a few rods of the
ship, and the residue in a barn nef!rly a mihJ distant. The plaintiff
procured men to deliver all tho hay alongside the ship, as fast as it
could be received ; of which the defendant was notified ; and was
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requested, each morning, to state the quantity he could receive for
the day, that none might be unnecessarily exposed to the weather.
After the defendant had received about twentyfour tons on board,
he directed the plaintiff's men not to bring any more, the ship being

full.
The counsel for the defendant hereupon contended that to entitle the plaintiff to recover, he should have tendered the residue of
the fifty tons, alongside the ship. But Weston J. before whom
the cause was tried, ruled that he had done all that in this respect
was necessary. It was further contended for the defendant, that the
true measure of damages was the difference between the price of
the hay at Brewer, which was from ten to fourteen dollars per ton,
and the price at New Orleans, where it produced fifteen doll~rs and
6fty cents per ton, clear of charges. But the Judge instl'Ucted the
jury that the defendant was bound to indemnify the plaintiff for all
he had lost by the breach of the contract on his part ; and that they
should by their verdict place the plaintiff in as good a situation as he
would have been in, had the defendant performed what he underdertook :-that the plaintiff must, in the first place be held accountable for all which, in the exercise of due diligence and prudence, he
might have obtained, or did in fact obtain, for the hay left upon his
hands ; and that he was entitled to so much as this sum fell short of
what might have been realized at New Orleans, deducting expenses;
with interest from th_e date of the writ. And they returned a verdict for the plaintiff according to these instructions ; which was taken subject to the opinion of the court upon the correctness of the
,Judge's decision ..

.11.llen, Kent and Rogers, for the defendant, to the point of variance between the contract laid, and the contract proved, cited Penny v. Porter, 2 East 2; White v. Wilson, 2 B. ~ P. 116; 2
Stark. 83; Yelv. 57, note; Bristow v. Wright, Doug. 665;
Churchill v. Wilkins, I D. iy E. 447; Robbins v. Otis, 1 Pick.
368; Ooulding v. Skinner, ib. 162; Cunningham v. Kimball~ 7
Jr/ass. 65; 4 D. iy E. 687.
To the point that it was thP duty of the plaintiff to have tendered
27
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the hay at the side of the vessel, where alone the defendant agreed
to receive it, they cited Waterhouse v. Skinner, 2 B. ~ P. 447;
Rawson v. Johnson, 1 East 202:; West v. Emmons, 5 Johns. 179.
And as to the rule ~r damages, they referred to Bracket v. Mc
.Nair, 14 Johns. 170.

Brown and Sprague, for the plaintiff.
MELLEN

C. J. delivered the opinion of the Court.

Comparing the contract as set forth in the writ, with the testimony
of the plaintiff's witness, which the jury have found to prove a: contract on the part of the defendant for the transportation of the hay in
question, we do not perceive any variance either as to the places of
destination, or the stipulated amount of freight. Nor do we think
that a tender of the residue of the hay alongside the vessel, was necessary to enable the plaintiff to maintain this action.
It would
have been a useless trouble and expense, after the defendant had expressly directed that no more should be brought, because the vessel
was full. By this language and conduct on his part, he excused the
plaintiff from the formality of a tender. Cases are numerous to this
point. As to the question of damages, the instruction of the Judge
was perfectly correct. The plaintiff was entitled to be placed in the
same situation, in a pecuniary point of view, as he would have been
in, if the defendant had honestly performed his engagement.
Judgment on the verdict.

-SHERBURNE,

libellant, vs.

SHERBURNE,

The Stat. 1829, ch. 440, respecting divorces, applies only to cases where the deser•
tion commenced after the passing ofthe statute.

Tms was a libel for divorce a vinculo matrimonii, filed May 13,
1829, by the husband against the wife; alleging that she had unreasonably and wilfully deserted him more than five years, commencing
Feb. 28, 1822. The wife did not appear.
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Pond, for the libellant, relied on the Stat. 1820: ch. 440, which
first authorized a divorce a vinculo for this cause.
But THE COURT said that to construe the statute in such a manner
would be a violation of private rights.
Until the passing of the
statute, the desertion of the wife could not affect the existence of the
marriage contract; and to declare it dissolved now, for that cause,
would be to give the statute a retrospective operation which the legislature could not have intended.
Libel dismissed.

CASES
IN TIJ E

SUPREME JUDICIAL COUR'J,;
}'UR TUE

COUNTY OF HANCOCK, JUNE TERM, 18:W.

The

CHIEF .JusTICE

THAYER

wa;, not prnscnt at this term

vs.

HAVENER,

Where the payee of a promissory note lodged it, with other demands, in the office
of an attorney for collection, and aftcnvards drew an order on the attorney, directing him to pay to a third person the amount which might be collected on the
demands left with him; which the attorney accepted to pay such sums as he
should receive after obtaining what might be due to 1,irnself;-this was held to
be no assignment of tho note in questiou ; and therefore a subsequent payment
to the promisee was held good.

Tms was assumpsit by the indorsee against the maker of a
promissory nete, made Sept. 22, 1825, for sixty dollars, payable to
one James Cochran or order, in six months from the date.
At the trial, before Westan J. it appeared that soon after the note
was given it was left, with others, by Cochran, in the office of Wilson
o/ Stevens attornies, for collection ; that 011 the 5th day of November 1825, Cochran drew an order on Wilson o/ Stevens, directing
them to pay to Thayer the plaini:iff " the amount that is or shall be
collected on the demands I left with you for collection ;" which order
Thayer transmitted to the drawees for acceptance, requesting them
to furnish him with a memorandum of what demands of Cochran's
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they had in their hands, with the probabilities of collecting them.
The drawees accepted the order in these ''words,-" we will pay
such sums as. we receive, after getting our due, to the person presenting this order."
Afterwards, on tbe 15th day of November 1825, the defen1ant and
Cochran rescinded and annulled the bargain betwee'l'i them, upon
which the note, bad been given ; and the consideration on both sides
was waived .and abandoned. The note, however, was not taken up
by the defendant; and in Jl;Jay 1826, · Cochran inclorsed it to the
plaintiff.
Upon this evidence a nonsuit was entered, subject to the opinion
of the court whether the defence was admissible and sustained.
The question was submitted without argument by Wilson /y Stevens for the plaintiff, and .llshmun for the defendant; and the
opinion of the Court was delivered at the ensuing July term in
Waldo, by
PARRIS J.
The note in question was, by the terms of it, made
payable Jl1arch 22, 1826, but it was not indorsed to the plaintiff
until .May 1826, and of course is liable, in this action, to the same
equities and the same defence as though Cochran himself was the
plaintiff, unless the alleged assignment of the note to the pfaintiff in
November 1825 has changed the principle. If it has not changed
it, the nonsuit must be confirmed, because it appears that ten days
after the alleged assignment, the bargain, out of which the note originated, had been mutually rescinded by Cochran and Havener, and
the consideration abandoned. As to the assignment the facts are
few and simple. They only shew that a short time before the ·contract was annulled, the note, with others, had been lodged by Cochran with Messrs. Wilson~ Stevens for collection ;-a.nd that Cochran on the 15th of November drew an order on them for the amount
of monies they might collect on those demands. They accepted
the order conditionally-that is, to pay such sums as they might receive, after getting their due, to the person presenting the order. It
does not appear that they ever received any thing on the notes ; it does not appear that Thayer wa5 a creditor of Cochran, or that
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the note, if assigned, was assi~;ned to the plaintiff upon a valuable
consideration ;-and if there had been such an assignment and such
a consideration, it does not appear that the plaintiff gave the defendant any notice of it prior to the rescinding of the contract. Nothing
can be plainer than that a payment of a debt to the assignor, after
the assignment but before notice of it given to the debtor, is a good
payment and discharges him. The defence, in this case, is as effectual as payment. There is no possible ground on which this action
can be m~intained.
Nonsuit con.firmed.

-

ABBOT,

plaintiff in error,

1Js. CRAWFORD,

Whether it is necessary that the r.lerk of a militia company, suing for a penalty
occasioned by neglect of military duty, should indorse the writ with his own
name, provided the captain has indorscd his approval of the suit as required in
Stat. 1821, cl,. 164, sec. 46.-qwerc.
Where the clerk ofa militia company had no other evidence of his appointment
than a certificate on the back of his sergeant's warrant, stating that he," appoint•
cd clerk," had taken the oath of office ;-it was held not to be sufficient to satisf}
the requirement of Stat. 1821, ch. 1G4, sec. 12.

to reverse the judgment of a justice of the peace, rendered
in an action brought by the clerk of a militia company against tl1e
now plaintiff in error, to recover certain penalties for the non-per-formance of military duties. The material facts, and the principal
errors assigned, are stated in the opinion of the court.
ERUOR

The case was briefly spoken to at this term by .fl_bbot for the plaintiff in error, and .fl_llen for the defendant; and the opinion of the
Court was delivered by
PARRIS J.
The judgment which this writ is brought to reverse,
was rendered in a suit for the recovery of sundry penalties, alleged
to have been incurred by the dofe11da11t, in neglecting to attend the:
different meetings of the company of artillery, of which he is a
member, for iuspection, drill aud improvement in 1uilitary discipline
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in the_ year 1828. The justice of the peace before whom the
cause was tried, in certifying the record, has embodied the facts as
they were proved on trial ; and we are called upon to decide whether, for either of the causes assigned, the judgment by him rendered
is to be reversed as erroneous.
The plaintiff in error has assigned ten causes, but re1ies principally upon the first, second, sixth and eighth. The first, that the writ
was not properly indorsed, which objection was urged before the
justice, at the return day of the process, and overruled.
The second, that there was no legal evidence of the appointment of the
plaintiff to be clerk. The sixth, that the captain had no authority
to order his company to meet at twelve o'clock at noon on the 13th
of September, mentioned in the second count ; and the eighth, that
the supposed offences are alleged to have been committed against
the form of the statute, whereas they ought to have been alleged
against the form of the statutes in such case made and provided.
The two first and the last strike at the foundation of the whole process, and if either of these errors be well assigned, the judgment
rendered on all the counts must be reversed.
As to the first error the case finds that the original writ was indorsed by the plaintiff, by the name of J. B. Crawford. By the statute regulating judicial process, chap. 59, sec. 8, it is enacted, " that
all original writs issuing out of the Supreme Judicial Court, or Court
of Common Pleas, or from a justice of the peace, shall, before they
are served, be indorsed on the back thereof by the plaintiff or plaintiffs or one of them, with his christian and sirname, if he or they are
inhabitants of this State, or by his or their agent or attorney, being an
inhabitant thereof. There can be no doubt but this was an original
writ, and, unless there are good reasons for excluding it from the
operation of the statute, must be indorsed in the same manner as
other writs issuing from the courts therein mentioned.
But it is contended that inasmuch as the indorsement of a writ is
a peculiar species of security given by a plaintiff for the costs
which the defendant may recover against him ; and as in prosecutions of this character, the plaintiff is, by statute, exempt from the
payment of costs in any case in which the commanding officer of
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the company has indorsed his approval on the writ, the provisions of
the statute requiring original writs to be indorsed cannot apply.
It is manifest that, under such circumstances, the indorsement
would be a mere nullity, wholly inoperative, giving the defendant no
claims up-on the plaintiff for his costs, and subjecting the plaintiff to
no liabilities from which the certificate of his commanding officer
would not be an effectnal relief. But it is equally apparent that in
all cases of mesne process, the indorsement of the writ by the plaintiff neither increases his liability, nor adds to the security of the defendant. The prevailing defendant looks not for payment of costs,
to the plaintiff, in his character of indorser, but as the losing party;
and against whom the defendants rights are as perfect without as with
the indorsement of the original writ.
But, situated as this case is, we do not find it necessary to decide
whether a distinction between this and ordinary process may or may
not take it out of the operation of the statute, especially as a decision
upon the second error assigned is more important to the militia
generally, that the practiee, in that particular, may be settled.
The plaintiff prosecutes this suit in the character of clerk of a
company of artillery, nnd, by virtue of his office under the statute
for organizing, ;overning and disciplining tbe militia, demands the
payment of a forfeiture, a portion of which enures to his own private
benefit.

In prosecuting for this penalty he must be holden to shew

his official character, with which he assumes to be clothed, and by
virtue of which he claims to exercise important functions; and unless he do this, as well might any other person claim of the defendant payment of the alleged forfeitme. Has he done it? The case
finds that the only certificate on the back of his sergeant's warrant,
is in these words ;-" This may certify that James B. Crauford,
appointed clerk of the companf of artillery under my command, on
this 25th day of .!l.ugust 1828 personally appeared and took the
oath required by law to qualify him to discharge the duties of his
office; before me, Charles Rogers, captain of artillery ;"-and it is
contended that this is a sufficient appointment, or that, from this, an
appointment may be presumed.
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What says the statute ? That " on the back of his warrant, as sergeant, the captain or commanding officer of the company shall in writing ccrti(v that he does thereby appoint him to be clerk of the company;" and then provides that before he enters upon the duties of his
clerkship, he shall be sworn in the manner pointed out; and, after giving the form of the oath, requires the captain or commanding officer to
certify further," on the back of the warrant of the sergeant appointed
to be clerk, that he was duly qualified by taking the oath required by
law."
The language of this section, and its collocation, leave no doubt
that it was intended that the appointment should be a separate act,
distinct from the qualification ; and that each should be particularly
certified. We do not say that one certificate may not include the
appointment and qualification, but that each must be certified explicitly, and that the existence of the one will not supply the omission of the other.
The office, which is thus created, is one of no small importance,
With the clerk are entrusted the records of the company ; he revises
and keeps the roll, and state of the arms and equipments; he distributes and registers orders; he keeps the details of all drafts and
detachments; he enrols such as come to live within the bounds of
the company; he examines the equipments of the men, when thereto
ordered, and he sues for and recovers all fines and forfeitures.
TJiere is probably, no officer, civil or military, of whatever grade,
the evidence of whose appointment is of a slighter character than
that required by the statute in the case of militia clerks ; and we do
not feel at liberty to fritter away that evidence by requiring less than
was evidently contemplated by the statute.
The lowest non-commissioned officer known in the militia law is
furnished with an official warrant from the commanding officer of his
regiment or battalion, as evidence of his appointment; and yet the
clerk, an officer of much higher importance, has nothing as evidence
of his appointment to that office, but a mere certificate of the fact
from the commanding officer of his company. In this certificate the
statute expressly requires the commanding officer to certify that he
does thereby appoint. Inasmuch as this requirement is wholly omit28
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ted in the case before us, the appointment beiug no where certified,
and there being no evidence of such appointment except what is inferable from the certificate of the oath, we are of opinion that the
second error is well assigned, and that the judgment be reversed.

NELSON

vs.

0MALEY.

The mode of service of proces~ against an absent defendant, provided by Stat. 1821,
ch. 59, sec. 3, by leaving a copy with his attorney, is not to be restricted to those
cases only in which the ,lefendant has property in this State ; but extends to all
cases where the process is by original summons.

Tms was a process by original summons, in assumpsit, in which
the defendant was styled of Baltimore in the State of Maryland.
The service was by reading the precept to R. B • .11.llyn, Esq. as
attorney to the defendant; who entered an appearance at the return
term, and filed a plea in abatement of the writ, because it was not
served either by being read to the defendant in person, or by a· copy
delivered to him, or lefr at his dwelling house or last and usual place
of abode. To this the plaintiff demurred .

.11.llyn, for the defondant, argued that by a sourid construction of
the Stat. 1821, ch. 6!), sec. 3, service on the defendant's attorney
was sufficient only in those cases in which property was attached, or
the action was brought to recover land. In all others, the service
should be on the defondant himself. But here was neither property
attached, nor realty concerned,, nor notice to the defendant; and the
judgment itself, when rendered, would be a useless ceremony.
Lawrence v. Smith ~~ al. 5 .,tlass. 362 .
.11.bbot, for the plaintiff.
WESTON J. delivered the opinion of the Court, at the ensuing
July term in Waldo.

Process by original :;urnmons is without queation suitable and prop.,
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er in this case. It is not one in whfoh the law requires a separate
summons to be left with the defendant. It is then within the express provisions of the second section of the act regulating judicial
process a_nd proceedings, Stat. 1821, ch. 59. The defendant having never been an inhabitant of this State, or having removed therefrom, service was made by reading the original summons to his attorney, in conformity with the third section of the same act. It is
admitted to be a service warranted by the words of the 8tatute ; but
it is insisted that it ought by construction to be restricted to cases
where the defend ant has property within the State which may be
taken to satisfy such judgment as may be rendered against him.
The hw lends its final process to a party in whose favor a judgment
may be rendered ; but if neither the person nor property of ihe judgment debtor can be found, upon which to enforce satisfaction, the
dignity and authority of the law remains unaffected. It is of private
concern ; and is not a consideration which warrants or requires a
constructive limitation of the terms of the statute. Service might
have been made upon the defendant, by reading to him the summons, if he had happened to be casually here, but upon his return to
his residence in Baltimore, there would be the same difficulty, which
may now exist, in_ enforcing satisfaction. The law has in this case
made a service upon his attorney equivalent to a service upon himself. There is nothing unreasonable in this. Notice reaches him
by the agency of his attorney, if he is faithful to his duty, which must
be presumed. For any thing that appears, there may be property
within the State, of which the plaintiff may avail himself. If there is
not, and the plaintiff cannot enforce satisfaction of his judgment, if he
should obtain one, he, and not the defendant, would be prejudiced
thereby.
As to the case of Lawrence v. Smith o/ al. cited in the argument,
neither the process nor the service was like that now before the court.

Judgment of respondent ouster.

CASES
H THE

SUPUEME JUDICIAL COURT
IN
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THE COUNTY OF WALDO, JULY TERM, 1829.

WILKINS

&

AL,

vs.

REED

&

AL.

,11. and B. being joint owners of a vessel, .fl. who was master, purchased supplies
for her, giving therefor a negotiable note in hiii own name and that of B. jointly,
but without authority from B.-ln an action by the promisee against .fl. and B·
brought upon this note, with the usual general counts for money and goods, and
an insimul computassent, it was held--that the note being void as to B. it was no
extinguishment of the original implied promise of both the owners ; and that
therefore the plaintiff might well recover against both, on the general counts.

Tms was an action of assurnpsit by the promisees against the
makers of a promissory note ; with the common money counts, a
quantum valebant, and an insimul computassent.
At the trial, before Weston J. it appeared that all the counts were
for one and the same original cause of action ;-and that the defendants Reed and Libby were joint owners of a schooner, of which Reed
was master, and for which the plaintiffs furnished the supplies men~
tioned in the writ, taking therefor a negotiable promissory note signed
by Reed in his own name and that of Libby, jointly. The defendant Libby pleaded that he never promised jointly with Reed; and
contended that the note was void, as against him, for want of authority in Reed to bind him in that manner ; and that l;c was not liable on
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the general counts, the implied contract on which they were founded
ha_ving been merged in the note given by Reed, which was negotiable.
But Weston J. before whom the cause was tried, instructed the
jury that the note was accepted in payment of the account only on
the faith that both of the defendants were holden thereon ;-that if
one of them disclaimed his liability, and was not bound, he was still
holden on the original cause of action ; that Libby neither was nor
had been in danger of being twice charged ;-that if not holden upon
the note, he could not have been liable to a third person to whom it
might have been negotiated ;-and that therefore he remained answerable, with the other defendant, to the plaintiffs, for the value of the
.supplies furnished. And they accordingly returned a verdict for
the plaintiffs; which was taken subject to the opinion· of the court
.upon the correctness of the instructions given them.

Crosby, for the plaintiffs.
Wilson, for the defendants.
MELLEN

C. J.

'

delivered the opinion of the Court.

The note declared on is in form a joint one, and the case finds
that it was never signed by Libby, or by his authority ; and therefore
the action is not maintainable on the first count ; and the only question is whether ·it is on either of the general counts upon the original
cause of action.-The note being negotiable, is said to have merged all implied promises, and that therefore the remedy of the plaintiffs exists only against Reed upon the note, on which he may sustain
a several action against him. There is no doubt as to the principle
relied on by the defendants, where th~ parties to the implied and the
express promise are the same. Nor is there any doubt that when a
creditor of two persons, knowingly and intentionally takes the security of one of them only, which security is valid in law, the other original debtor is considered as discharged. But in the present case there
is no pretence for supposing that the plaintiffs ever intended to extinguish the liability of Libby. The very form of the signature of the
note proves the contrary. Libby never could be sued on the original account, except by the prosent plaintiff" ; and in Bnch an action,
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the verdict and judgment in this action would be pleadable in bar.
He cannot, therefore, be endangered, as the note is void in respect
to him. Perfect justice has been done by the verdict ; and both defendants are safe. Our opinion is that the instructions of the judge
were correct.
Judgment on the verdict.

LASSELL

vs.

REED,

An outgoing tenant in af!riculture is not entitled to the manure made on the farm
during his tenancy, even though lying in he::ips in the farm yard, and though it
were made by his own cattle, and from his own fodder.

This case, which was trespass quare clausum fregit, came before
the court upon a case stated by the parties.
The defendan1 had been the lessee of the plaintiff's farm, for the
term of one year, ending .11.pril 15th; on which day he left the
premises, leaving thereon a quantity of manure, lying in heaps about
the barn and in the farm yard, so frozen that it could not then be re-•
moved without great inconvenience. It was afterwards taken away
by the defendant, between the 10th and the 30th of May, as soon
as it conveniently could he removed ; doing no other damage than
was unavoidable in effecting that object; and this act was the trespass complained of. Some of the cattle kept on the farm belonged to
the lessor and were leased with the premises ; others belonged to the
defendant. Some of the hay also, was purchased by the defendant
and the residue was cut on the farm.-The lease was referred to in
the statement of facts, as containing covenants for the breach of
which the lessor bad recovered judgment ; but none of them related
to the surrender or mode of management of the farm, or in any
manner touched the cause of this action.
The parties agreed that if the opinion of the court should be
wholly with the defendant, he should have judgment for costs;that if he had a right to take away the manure at the end of his
term, and not ,dterw,mls, 1he plaintiff should have judgment for
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nominal damages and costs ;-but if he had no right to ti1e manure,
the plaintiff should have judgment for its value, being fifteen dollars,
and costs.

Johnson, for the defendant, contended for the right of an outgoing
tenant in agriculture to remove all the fruits of his good husbandry
not absoiutely incorporated with the soil ; and that the law bound
him only to leave the premises in as good condition as he received
them ; and cited Penton v. Roberts, 2 East 88 ; Elwes v. Maw, 3

East 38.
Crosby for the plaintiff, cited 1 Esp. N. P. 279; 3 Bae . .11.br. 63.
The opinion of the Court was read at the ensuing September term
in York, as drawn up by
MELLEN C. J.
Upon examination of the lease referred to in the
statement of facts, we do not perceive any covenants on the part of
Reed which have any direct bearing on the questions submitted for
our decision. Nothing is said as to the management of the farm in
a husband-like manner, or surrendering it at the end of the year in
as good order and condition as it was at the commencement of the
lease. · The lease is also silent on the subject of manure. The
same kind of silence or inattention has been the occasion of the numerous decisions which are to be found in the books of reports between lessors and lessees, mortgagors and mortgagees, and grantors
and grantees, or those claiming under them, in relation to the legal
character and ownership of certain articles or species of property,
connected with or appertaining to the main subject of the conveyance
or contract. A few words, inserted in such instruments, expressive
of the meaning of the parties respecting the subject, would have prevented all controversy and doubt. In the absence of all such language, indicating their intention as to the particulars above alluded
to, courts of law have been obliged to settle the rights of contending
claimants, in some cases according to common understanding and
usage; thus window blinds, keys, &c. are considered as part of the
real estate, {though not strictly speaking fixtures,) or rather as so
connected witn the realty as always to pass with it. In other cases,
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as between landlord and tenant, the question has been settled upon
the principles of general policy and utility ; as in the case of erections
for the purpose of carrying on trade, or the more profitable management of a farm by the tenant. It does not appear by the facts before us, that there is any general usage, in virtue of which the manure made on a farm by the cattle of the lessee during the term of
his lease is considered as belonging to him exclusively, or to the
lessor, or to both of them; and we have not been able to find any
case directly applicable to the present. There being no usage, nor
such decision, nor expressed intention of the parties to guide us, the
case is one which must be decided on the principles of policy and
the public good; for we do not deem the case cited from Espinasse as applicable. The opinion there given was founded on certain
expressions in the lease, by means of which the lessee was considered as a trnspasser in removing the manure from the farm at the
end of the lease.
What then does policy and the public goocl dictate and require in
the present case ? Before answering the question we would observe
that we do not consider the case in any way changed by the fact that
a part of the foddEr wns carried on to the farm by the defendant, and
a part of the cattle on the farm were those leased; for the purposes
of the lease, such fodder and such cattle must be considered as belonging to the tenant during the term ; and he must be considered
as the purchaser or the fodder growing on the land, by the contract
of lease, as much as if he should purchase it elsewhere on account
of the want of a sufficiency produced by the farm; because a farm
not yielding a sufficiency would command the less rent on that account. Numerous cases shew that a tenant, at the termination of his
lease, may remove ereGtions made at his own expense for the purpose of carrying on his trade ; because it is for the public good that
such species of emerprise and industry should be encouraged ; and
where the parties are silent on the subject in the lease, the law decides what principle best advances the public interest and accords
with good policy, and by that principle settles the question of property. It is our duty to regard and protect the interests of agriculture
as well as trade. It is obviously true, as a .~eneral observation, that
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manure is essential on a farm; and that such manure is the product
of the stock kept on such farm and relied upon as annually to be appropriated to enrich the farm and render it productive. If at the
end of the year, or of the term where the lease is for more than a
year, the tenant may lawfully remove the manure which has been
accumulated, the consequence will be the impoverishment of the
farm for the ensuing year ; or such a consequence must be prevented at an unexpected expense, occasioned by the conduct of the lessee ; or else the farm, destitute of manure, must necessarily be leased at a reduced rent or unprofitably occupied by the owner. Either
alternative is an unreasonable one ; and all the above mentioned consequences may be avoided by denying to the lessee what is contended for in this action. His claim has no foundation in justice or
reason, and such a claim the laws of the land cannot sanction. It
is true that the defendant did not remove and carry away any manure, except what was lying in heaps, probably adjoining the barn
in the usual places ; but still if he had a right to remove those heaps,
why had he not a right to travel over the farm and collect and remove as much as he could find scattered upon the ground during
the summer and autumn by the cattle in their pastures ? In both instances the manure was the product of his cattle; yet who ever
claimed to exercise such a right, or pretended to have such a claim ?
The argument proves too much, and leads to impossibilities in practice, as well as to something in theory which bears a strong resemblance to an ausurdity.
We do not mean to be understood by this opinion, as extendiug
the principles on which it is founded to the case of tenants of livery
stables in towns, and perhaps some_ other estate, having no connexion
with the pursuits of agriculture ; other principles may be applicable
in such circumstances ; but as to their application or their extent
we mean to give no opinion on this occasion.
The case most nearly resembling the present is that of Kittredge
v. Woods, 3 N. Hamp. Rep. 503, in which it was decided that
when land is sold and conveyed, manure lying about a barn upon
the land, will pass to the grantee, as an incident to the land, unless
there be a reservation of it in the deed. The Chief Justice observ29
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ed that the question would generally arise between lessor and lessee,
and very plainly intimates an opinion that a lessee, after the expiration of his lease, would have no right to the manure left on the land.
On the whole, we are all ofopinion that the defence is not sustained,
and that the defendant must be called. According to the agreement of the parties, judgment must be entered for $15,00 and l'Osts.

JONES VS, FARLEY,

An agent having discretionary power to adjust arid collect an unliquidated demand,
settled it by taking a negotiable note payable to his principal, which he afterwards pledged as collateral security for a debt of his own. It was held that his
authority did not extend so far as to justify the pledge; and that the pledgee, after
demand and refusal, was lliable in trover for the note. Held also, that any payments to the agent, made before notice of the termination of his authority, weie
good.

TROVER for a promissory note. It appeared, in a case stated by
the parties, that the plaintiff Theodore Jones, in the autumn of 1825,
having an unsettled account against one Weston, delivered it to one
John Jones, for collection, who confided it to the defendant, a counsellor of this court. The defendant, in November I 826, succeeded
in liquidating the claim by a negotiable promissory note for $143,43
payable to the plaintiff, which he still retained in his possession. He
received all his instructions from John Jones, who had served his
time with the plaintiff, and who considered himself entitled to appropriate the demand to his own use at pleasure, holding himself accountable to the plaintiff. On the 20th of November, a few days after
this note was made, the defendant became the indorser of John
Jones to the Thomaston bank, on a note at ninety days for $105
borrowed by Jones, who then pledged Weston's note to the defendant as collateral security against his liability.. The note thus indorsed was ultimately paid by the defendant. On the 16th of December, John Jones wrote to the defendant, saying that he should be
obliged to stop payment, and requesting thu defendant to dispose of
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Weston's note and apply the proceeds to his own protection against
his liability to the Thomaston bank ; promising to make good any
deficiency. And again on the 14th of Jan. 1827, he requested the
defendant to get Weston's note discounted at the bank, and deduct
thereout his demand against said Jones. The defendant, in the
course of that winter and the ensuing spring, received some partial
payments from Weston, and paid divers sums to the order of John
Jones ; but had no intimation that the demand was not entirely under
the control of John Jones, till the receipt of a letter from the plaintiff
dated at .IJ.thol in Massachusetts, Jan. ll, 1828, after John had
stopped payment, directing the defendant to pay over the amount of
Weston's note, when collected, to the plaintiff's agent, Gen. Estabrook
of Camden. On the 7th of Jlllarch following, the note and money
collected thereon were demanded of the defendant, who refused to
comply with the demand.
About the latter part of November 1826, John Jones gave the
plaintiff all the information he then possessed, respecting the business,
.!J.llen, for the defendant, upon these facts, contended that John
Jones was so far the agent of the plaintiff as to be entitled to receive
the money; and that the mode of receiving it was of no importance.
All the transactions between him and the defendant were but modes
of payment. The money taken from the bank may well be presumed to have been sent by Jones to the plaintiff, because it was his duty
to have done so. This sum, with those paid by the defendant directly to the order of John Jones, amount to more than the note in
question; and the payments having been made before any- notice to
the defendant of the revocation of the agency, he ought to· be protected. Erick v. Johnson, 6 Mass. 193.

J. Thayer, for the plaintiff.
MELLEN

C. J. delivered the opinion of the Court.

It is evident, frqm the statement of facts, that the promissory note,
for the conversion of which this action was •brought, was then the
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property of the plaintifr; and we must, in ·a case submitted as this
is to our decision, consider the demand of the note, and the defendant's refusal to deliver it to Estabrook, as evidence of a conversion,
entitling the plaintiff to maintain the action, unless the other facts
agreed furnish a defence. Viewing all the circumstances we think
there was authority given by tbe plaintiff to John Jones to settle the
account with .Mr. 1f1eston in the manner above mentioned, with or
without the assistance of the defendant. And that as the note taken
on the settlement, was placed in his hands by the assent of Jones
for collection, all sums collected and paid over to John Jones, were
paid to him lawfully, and must be allowed to the defendant; but we
are also of opinion thalt the agency of Jones did not authorize him
to speculate on the note or appropriate it to his own use by pledging it to the defendant as security for his liabilities at the bank.
This was no part of his duty, and that transaction could not bind the
rights of the plaintiff; he had authority to reclaim the note at his
pleasure; and the order which he drew in favor of Estabrook upon
the defendant, and the presentment of it to him and the demand of
the note by virtue of it, amounted to a revocation of the power he
bad given to Jones and consequently of the derivative authority of
the defendant; it not appearing that he had any legitimate lien upon
it. Our opinion thel'efore is that a default must be entered, according to the agreement of the parties, and judgment be rendered for ·
the amount due on the note at the time of the demand and refusal.
The parties will ascertain that sum, and the clerk is directed to en.•
ter the judgment accot·dingly.

CASES
IN THE

SUPREME JUDICIAL COURT
!l'I THE

COUNTY OF YORK, APRIL TERM, 1830.

PEASE

vs.

NORTON

&

ALS.

The bond given by a debtor in execution pursuant to Stat. 1824, ch. 281, may be
given either to the creditor or to the officer.
And if such bond be not taken in exactly the full amount of the debt, costs and
·fees, yet it is still a good bond at common law, if accepted by the creditor.
The bringing of a suit on such bond by the cre~itor is an acceptance of it.
Where the time for taking the poor debtor's oath under Stat. 1824, ch: 281 was fixed in the bond to be Dec. 17, but the notification to the creditor
altered to
Dec. 19, by the officer, without the debtor's knowledge; and the debtor attended
at the time and place fixed in the bond, but the justices to whom he applied to
administer the oath declined attending on that day, for want of notice to the
creditor; and on the 19th the debtor and the justices met at the place named in
the bond, but the debtor refused to take the oath; and within ten days from the
day named in the bond the debtor surrendered himself to the officer making the
arrest, who now refused to receive him ;-it was held that the debtor having done
all in his power, and committed no fra11d, the condition was saved.

was

The ten daye mentioned in Stat. 1824, ch. 281, sec. 1, do not commence till the
justices, to whom a poor debtor applies to be admitted to the oath of insolvency,
have disallowed the oath ; provided the debtor has done all in his power to take
it. And in the computation of the ten days, the day appointed for taking the
oath is excluded.
DEBT

on

ii

bond daterl Noi,, 13, 1827, m

the penal sum of
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$247 88; conditioned "that whereas the above bounden James
Norton hath been and now is arrested by Nathaniel Tilton, deputy
sheriff for the county of Cumberland, by virtue of an execution issued against him the said James Norton on a judgment recovered
against him by the said Simeon Pease at the Court of Common
Pleas holden at .111:fred, within and for the county of York, on the
third Tuesday of October, 1827, for the sum ofone hundred and nine
dollars, debt or damage, and costs of suit taxed at eight dollars and
seventy four cents, with twenty five cents more for one writ of execution, and the officer's fees and charges for arresting the said James
Norton on said execution, taxed at six dollars and five cents; and
whereas the said James Norton hath signified to the said Nathaniel
Tilton, the officer making said arrest, his intention to avail himself
of the pritilege of taking the oath or affirmation provided in the act
for the relief of poor debtors, passed Feb. 9th, .fl. D. 1822, and
hath made complaint to John /lnderson Esquire, one of the justices of the peace foir the county of Cumberland, of his inability to
· pay the debt aforesaid or to support himself in prison ; and whereas
the &aid John .11.nderson, justice as aforesaid, hath in due form of
law made out a notification to the said Simeon Pease, the creditor,
signifying the said James Norton's desire to take the privilege and
benefit of the aforesaid act, and that rnonday the seventeenth day of
December next, at eleven o'clock in the forenoon, is intended for the
caption ol the oath or affirmation allowed by said act, at the office of
John .11.nderson Esquire, in said Portland. Now if the said James
Norton will appear at the time and place appointed for taking the
oath or affirmation aforesaid, and further, if, in case the justices of
the quorum to whorn such notification may be returned shall not
allow said James Norton to discharge himself by taking said oath or
affirmation, the said .James Norton shall surrender himself to the
said officer or to the keeper of the jail of said county, within ten
days after such justices shall disallow the oath or affirmation aforesaid to the said James Norton, to be dealt with in the same manner
as if the proceedings aforesaid had never been had, then," &c.
In a case stated by the parties it was agreed that the notification
to the creditor, which was made out pursuant to the bond, had been
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altered by the officer to whom it was sent for service, from the 17th
to the 19th day of December, without the knowledge of the debtor,
and had been accordingly served and returned ; and that the debtor
appeared at the time and place mentioned in the bond, and requested the attendance of two justices of the quorum ; but finding that
the notification had been altered, nothing further was done. On the
19th of DecemlJer the debtor a·nd the justices both attended at the
same place, but the debtor refused to take the oath. And on the
27th day of December, the debtor personally surrendered himself to
the officer making the arrest, who, though well knowing what had
been done, refused to retake or receive him. Upon these facts the
case was submitted to the decision of the court.

J. Shepley, for the plaintiff, contended that the condition of the bond
was broken. The debtor was bound to attend at the time and place
appointed for taking the oath; and to constitute a legal appointment,
all those things must occur which are essential to authorize the magistrates to proceed ; of which notice to the creditor was an indispensable requisite. And this notice the debtor should have given at his
peril. Having failed to do this according to the bond, the condition
is gone, and cannot be saved by any subsequent act of the obligors.
But if it could ; it has not been saved by any thing subsequently
done; for it was the duty of the debtor, if he would rely on the notice actually given, to have taken the oath on the 19th, unless disallowed by the magistrates. But this he refused to do. His surrender came too late, on either principle; for he might have surrendered himself on the 17th, which therefore is to be accounted as one of
the ten days ; and thus the 27th, when the surrender was made, is
excluded from the computation. ,Presby v. Williams, 15 .Mass. 193;
Wheeler v. Bent, 4 Pick. 167.
To the point that the bond, though not taken for the exact sum
mentioned in the statute, was still a good bond at common law, he
cited Buker v. Baley o/ al. 5 Greenl. 240.

N. Emery, for the defendants, insisted that the bond was void, first
because it was· taken to the creditor, instead of the sheriff, for whose
security alone it was intended ; and secondly because it was taken
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for an excessive amount ; the statute requiring that it should be taken
for the exact amount of debt and costs, and this being for more than
double that amount.
But if it were a good bond, he argued that the debtor had in
substance performed the condition, having done all that was in his
power. 2 Saund. 61; 6 D. o/ E. 153; 1 Com. Dig. Bail; 10
East, 100; 3 Mod. 87; 1 Burr. 244; 1 Caines 9; Shep. Touchst.
137 ; Kniglit v. Winter, Barnes, 68 ; French v. Knowles, ib. 111 ;
Ryan v. Watson, 2 Greenl. 382; Champion v. Noyes, 2 Mass. 481.
MELLEN C. J. delivered the opinion of the Court at the ensuing
July term in Waldo.

In the case of Buker v. Haley o/ al. decided in this county, April
term 1828, the bond declared ou was given by the defendants to
Buker, the officer who had made the arrest, and that circumstance
was urged as an objection against the validity of the bond. The
statute of 1824, ch. 281, being silent as to the person to whom the
bond should be given, the court considered the objection as unsubstantial; and that there was nothing in the act forbidding such a
bond. In the case before us the bond was given to Pease the creditor, instead of Tilton the officer; and the objection now is that it
should have been given to the latter. Our opinion is that such a
bond might have been lawfully made either to the officer or to the
<!reditor. In both cases the beneficial interest belongs to the creditor. The statute has since been repealed by the statute of 1828, ch.
410. The bond having been given to the creditor, cannot be impeached, as having; been given for ease and favor. None are liable
to that objection but such as are given to an officer. Winthrop v.
Dockendorf!, 3 Greenl. 156, and the authorities there cited.
It is urged that the bond is void because it was given for more
than the amount prescribed by the statute. The penal sum is $247
88, and the amount of the plaintiff's execution, debt and costs, together with the officers fees and charges as estimated and stated in
the condition, amount only to $124 04; whereas the statute declares
that the bond shall be " in the full amount of the debt and costs,
and all legal costs arising thereon." It would seem as though the
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bond was intended to be double the amount of debt, costs and fees :
but it is not double to such amount. In fact, it was not such a bond
as the law required, and might not have justified the officer in discharging Norton from his arrest and custody ; but still, the plaintiff
has sanctioned his conduct, so far as he could, by accepting the bond,
and commencing this action to obtain the benefit of it : and though
it is not good as a statute bond, there is no reason why it may not be
good at common law. It was voluntarily entered iuto, for the benefit
of the defendant, Norton, to procure for him a lawful release from
a lawful arrest; at least a temporary release. According to our decision in the before mentioned case of Winthrop v. Dockendorjf ~
al. supported by the authorities there collected, we have no hesitation in pronouncing the bond in question as good at common law.
The next inquiry is whether the defendant, Norton, complied with
the terms of the condition. It appears that the 17th of December,
-1827, was the day appointed for him to take the poor debtor's oath, at
the office of Mr . .IJ..nderson; at which time and place, he requested
the justices to attend. But because the notice had not been duly given
to the plaintiff, returnable on that day, but had been altered, without
Norton's knowledge, so as to be returnable on the 19th, they declined proceeding on the 17th. Norton did not offer to take the o~th
on the 19th ; and no further proceedings were had; and, of course,
no certificate was ever made hy the justices. In these circmnstances, all of which were known to Tilton, Norton, on the 27th day
of December, being the last of the ten days mentioned in the condition of the bond, offered to surrender himself to the officer, and requested him to retake him on the execution, to be .dealt with in the
same manner as though no proceedings had been had. At this time
Tilton knew that Norton had not taken, nor attempted to take the
oath by law prescribed : of course he well knew that the justices
could not have made any certificate of their proceedings, because
there had been no proceedings on their part. Norton might have
been satisfied that he would not have been admitted to his oath, and
concluded to proceed no further, but return to the cHstody of the
officer. Why did he not receive him and commit him? We see
no good reason for his refusal. The surrender was offered within
30
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the limited time, and in the peculiar circumstrnces of the case, there
being no appearance of fraud or management on Norton's part, we
think it was a substantial compliance with the condition of the bond.
But there is also another ground which seems to us to sustain the
defence. Suppose that there was no disallowance by the justices, and
that Norton bad never made any offer to surrender himself to the
officer ; do the facts before us shew any breach of the condition of the
bond ? According to that condition, Norton was to appear at the
time and place designated therein for taking the oath by law prescribed. This part of the condition he performed. And if the justices
should not allow him to take the oath, he was to surrender himself to
the officer, or at the prison, within ten days after such disallowance.
Now if the proceedings which were had, did not amount to a disallowance by the justices, then the condition of the bond is not broken ;
because the term of ten days, during which a surrender might legally
be made, has not as yet commenced. In either view of the case our
opinion is, that the pre.sent action on the bondl cannot be maintained.

FERNALD VS, LINSCOTT

& AL,

Tho purchaser ofa right in 1:quity of redemption at a sheriff's sale, may maintain
trespass quare clausumfregit against the mortgagor in possession, who cuts and
takes off the growing grass; the mortgagee never having entered for condition
bl'oken.

Tms was an acti~n of trespass quare clausum fregit brought July
24, 1827, against William and James Linscott, and others; and was
originally entered in a Justice's court, where the defendants pleaded
that the locus in quo was the soil and freehold of one James Pugsley;
which was traversed in the court of Common Pleas. At the trial
in this court, before Parris J. the plaintiff :,bowed a deed of the
land from William to James Linscott, dated .flpril 22, 1822; and
a mortgage from James to Pugsley ; and proved that he had himself become regularly entitled to the right in equity of redemption,
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as the purchaser at a sheriff's sale, held .!lug. 3, 1826, under an
execution against James. And 1t was admitted that an action was
still pending in favor of Pugsley against James, which was brought
to recover possession of the mortgaged premises. The plaintiff also
proved that he entered and repaired the exterior fences of the farm
in the spring after the date of the sheriff's deed to him ; and that
the defendants, in July following, entered into the locus in quo, and
cut and carried away the grass there growing._
The defendants proved that James Linscott had continued to
dwell in the mansion house standing on the premises ; that he claimed the right to occupy, and take the grass, forbidding the plaintiff
when he attempted to cut it ; that Pugsley, at the mansion house,
after condition broken, told him he migh~ cut 'the grass, requested
him to employ a sufficient number of men for that purpose, and said
that if it was necessary, he would advance the money to pay them ;
and that he accordingly engaged the other defendants to assist him
in doing the acts complained of. James had taken the profits of
the land up to that time, without interruption. The plaintiff had
exer.cised no act of ownership, except the repairing of some of the
exterior fences ; and this was done without the knowledge or consent either of James or of Pugsley. The latter, being called by the
plaintiff, testified that he had never entered for condition broken,
nor received any of the produce of the land.
Upon these facts, reported by the Judge, the parties agreed that
if the testimony was admissible, and would authorize a jury to find
for the defendants, then judgment should be entered for them ;-~ut
that if the court should be of a different opinion, then judgment
should be entered for the plaintiffs for twenty dollars.

J. Holmes and D. Goodenow, for the defendants, adverted to the
agreement of the parties that the defendants were tcf have judgment
if the facts would justify a jury in finding for them ; ap.d they con•
tended that though the testimony of Pugsley himself negatived a for•
mal entry for breach of the condition of the deed, yet the jury would
have been warranted, from the other evidence, in finding that he was
in actual possession of the land, by James Linscott,· his tenant. The
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case then, they contended, even in the aspect most favorable to the
plaintiff, stood as an action of trespass bronght by the mortgagor
against the mortgagiie ; which could not for a moment be sustained.
On the contrary the mortgagee may treat the mortgagor as a trespasser or a disseisor, even before condition broken; and his remaining
in possession after the mortgage is no disseisin of the mortgagee.
Goodwin v. Richardson, 11 Jlllass. 469; Newhall v. Wright, 3
~?W.ass. 138; Erskine v. Townsend, Z ,lUass. 493 ; Taylor v. Weld,
5 Mass. 120; Groton v. Boxborough, 6 .Mass. 50; Read v. Da1,is, 4 Pick. 216; Gould v. Newman: 7 Jlfass. 239; Perkins v.
Pitts, 11 ~?'efass. 125; .Hicks ·n. Bingham, ib. 300 ; Barker v. Parker, 4 Pick. 505.
)3ut here the plaintiff was a mere stranger. His repairing of some
of the fences was a clandestine act, which cannot avail him. The
statute gives the purchaser of a debtor's equity, no right of entry
whatever,. but only a mere right to redeem. This the plaintiff had
not exercised; and James was still in actual possession under the
mortgagee. As purchaser, the plaintiff acquired no title to the possession, till the last remainder of title in the mortgagor was extinct,
by the lapse of a year after the sheriff's sale, without redemption of
his right in equity,, by payment of the amount for which it was sold.
The pendency of Pugsley's action does not affect the case, it being brought merels for the purpose of foreclosure.

J. and E. Shepley, for the plaintiff, cited Wellington ·v. Gale, 7
Mass. 138; Porter v. Millet, 9 Mass. 101 ; Foster v. Mellen, 10
.111.ass. 421; Hatch v. Dwight, 17 Mass. 2{19; Erskine v. Townsend, 2 Jlllass. 493, ;; Wilder v. Houghton, 1 Pick. ·87.
MELLEN

C. J. delivered the opinion of thd Court.

Acconling to the form of the issue joined by the parties, the question would seem to be whether, at the time ,>f the alleged trespass,
the locus in quo was the soil and freehold of Pugsley ; but from an
inspection of the facts detailed in the report, as well as from the information of the Judge who tried the cause, we learn that the prin('ipal inquiry and point in dispute at the tria: was, whether upon all
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the facts in the case, the defence was sustainable, admitting the locus
to have been, at the time alleged, the soil and freehold of Pugsley.
We wern, at first view of the cause, inclined to the opinion that, as
the pleadings stand, we could not decide it on its merits, as they
were intended to be decided by the parties ; but on further consideration we have altered that opinion. It appears that evidence was
offered on both sides, and the conclusion of the report is, " that if
the testimony aforesaid was admissible, and would in law authorize
a jury to find for the defendants, then judgment is to be entered for
them ; but if the court should be of a different opinion, then judgment is to be entered for the plaintiff, for $20." Thus it appears
that we are to decide the cause upon its merits, without any particular reference to the pleadings. In the first place we do not perceive
why the testimony which was introduced was not admissible. On
one side, it was the testimony of Pugsley ; and on the other, the
declarations of Pugsley in relation to the same subject. The single
question- then is whether the relation in which the parties stand to
each other, is such, that the action is maintainable. The defe~dants allege that the locus in quo was the soil and freehold of Pugsley ;
and to prove that fact they read the deed of James Linscott, conveying it to Pugsley, in mortgage. The plaintiff is the owner of
the equity of redemption, and is now clothed with all the rights
which James Linscott formerly had as mortgagor. The report
states that Pugsley never entered for breach of the condition of the
mortgage ; but that prior to the alleged trespass he had commenced
an action, founded on the mortgage, to recover possession of the
premises of James Linscott the mortgagor, who has always remained in possession; which action wa.s then pending, no judgment having been rendered. The alleged trespass consisted in cutting and
carrying away the grass. In the circumstances abovementioned,
what were the rights of Pugsley, under whom the defendants justify
the entry and cutting? While a mortgagor remains in possession he
is not liable to account for rents and profits to the mortgagee. 2
.11.tk. 107. 3 .IJ.tk. 244. Iu Hatch v. Dwight, 17 Mass. 289, the
court say," although a mortgagee may enter at any time, yet until
he enters, the land must be considered as belonging to the mortga-
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gor." So in the case of Houghton v. Wilder, 1 Pick. 87, the
Chief Justice in delivering the opinion of the court says, "The
mortgagee may enter and dispossess him (the mortgagor) but until this is done, he has the same rights that he would have, if he had
never mortgaged, except that he cannot lawfully do any thing to
impair the estate or the security of the mortgagee." The case also
decides the principle that until entry, the mortgagor is not accountable for rents and profits; for he is not a trespasser in taking them,
nor is there any express or implied promise to account for them.
But we have decided in the case of Stowell v. Pike o/ al. 2 Greenl.
387, that before entry, the mortgagee may maintain _an action of
trespass against the mortgagor, for cutting dmvn and carrying away
the timber growing on the mortgaged premises; as it may be destructive of the mortgagee's seclllrity. Now in the case before us,
as Pugsley never had entered and taken possession of the land, he
had no right to the profits, nor could he take them himself or authorise any other person so to do. They belonged to the plaintiff.
The case of Blaney v. Bearce, 2 Greenl. 132, differs from this.
There the decision was wholly on the question of title to the locus
in quo, which was expressly in issue by the pleadings. That was
an action of trespass quare clausum by the mortgagor against the
assignee of the mortgagee; and as it did not appear that the defendant did any thing more than barely' enter on the land, doing no
damage to the mortgagor, or taking the profits of the land, the
court would not' sustain the action. On the facts presented in this
cause, we are satisfied that, for the reasons above assigned, the action is maintainable. According to the agreement of the parties
there must be
Judgment for $20 damages and costs.
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PAUL

vs.

NowELL.

Recognizances for the prosecution of appeals in civil actions are not within the
Sto;t. 1821, ch. 50. giving remedies in equity; but in case of a forfeiture, judgment must go for the whole penalty.
A recognizance for the prosecution of an appeal in a ci vii action needs not to be
spread at large on the record of the court appealed to. To entitle the conusee
to his remedy, under the statute regulating appeals, it is sufficient that it be returned and placed on file.

Tms was a scire facias upon a recognizance entered into by the
defendant and another at October term, 1822, of the court of Common Pleas, for the prosecution of an appeal to this court, in a civil
action. The appeal was not entered in this court; and the plaintiff,
upon complaint made, obtained affirmation of the judgment, with additional damages and costs. The recognizance was brought up and
filed with the other papers in the case, in the usual manner ; but was
not entered at large on the record. Execution had been duly issued
upon the judgment ; but it had never been returned to the clerk's
office.
Upon these facts, which were agreed to by the parties, the case
was submitted to the decision of the court.

D. Goodenow, for the plaintiff, cited Commonwealth v. Green 12
.Mass. I ; Bridge v. Ford, 7 .Mass. 209; Johnson v. Randall, 7
Mass. 340 ; Merrill v. Prince, ib. 396.
J. Shepley, for the defendant, obj~cted that the recognizance was
not made a matter of record; Bridge v. Ford, 4 .Mass. 641 ;-and
he further contended that the execution not having been returned, nor
the omission explained, here was presumptive evidence of payment;at least sufficient to absolve the defendant, who was only a surety.
MELLEN

C. J. delivered the opinion of the Court.

We do not think that a record at large of the recognizance is necessary as the foundation of a scirefacias. It has been returned to
and placed on the files of this court, and nothing more is required by
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our statute respecting appeals. As the defendant did not enter ancl
prosecute his appeal, the condition of the recognizance was broken,
and of course there must be a d1efault entered, and judgment rendered for forty dollars, that being the amount of the penalty. We have
exa~1ined, but have not been able to find any power given to us to
consider the question in equity and order execution to issue for no
more than is due in good conscience. The second and third sections
of the statute of 1821, ch. 50, relate only to specialities under the
hand and seal of the party contracting ; and not to recognizances ;
and the fourth section, relates only to recognizances taken or entered into in criminal cases, or by witnesses conditioned to appear on
behalf of the State.

Note.-By Stat. 1831, clt. 497, the remedy by hearing in chancery after forfeiture
is now extended to recognizances take,n in civil cases.

Fox ad';-c. vs.

CUTTS.

A promissory note, given to a third person by the defendant as surety for the plain•
tiff, and taken up by the defendant, with the creditor's receipt of payment from
the defendant thereon, being duly filed in the clerk's office by way of set-off, is
of itself sufficiently explicit as a demand for monies paid, within the meaning
of Stat. 1821, ch. 59, sec. 19.
Where one of two principal debtors in a joint promissory note is dead, and the
money has been paid by a surety, he may file it in offset against a demand in
favor of the estate of the deceased against him, by the operation of Stat. 1821, ch,
52, sec. 25 ;-and this though the estate has been represented insolvent.

Tms was an action of assurnpsit on a promissory note for $53
34, given .!1.ug. 15, 1827 by the defendant to Samuel Fox, the
plaintiff's intestate.
It appeared, in a case stated by the p:irties, that the defendant,
on the 15th day of .May 1821', became surety for Fox and one
Randall, in a joint and several promissory note for fifty dollars, given by them to Smith o/ Mellen ; which the defend ant, at its rnatu-
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rity, had been obliged to pay. Pox's estate was represented insolvent ; and Randall had become insolvent, though still living. This
note, with the receipt of payment at the bottom by Smith o/ .JJ!lellen,
from the defendant, he filed in the clerk's office by way of set-off in
this action ; and the clerk certified on the back of the envelope that
it was so filed. The balance of debt, with the cost; of suit, were
duly tendered.
Upon these facts the case was submitted to the decision of the
court, the parties agreeing that judgment should be entered by nonsuit or default, according to its opinion.

E. Shepley, for the plaintiff, objected to the form of the set-off
claimed ; that it was not a note of hand given by the plaintiff to the
defendant, as the statute contemplates; nor did it purport to be a
transcript of a book account, or claim for monies paid ; nor was it iu
terms sufficiently explicit to give the plaintiff distinctly to understand
what he was to come prepared to meet.
But if in form it were sufficient, it could not be allowed ; because it is not a contract between the parties to this suit ; but is a
joint claim against the plaintiff and another ;-nor can a suit be sustained upon it against the plaintiff, the estate she represents being
insolvent. The ground of set-off is to prevent the multiplicity of
suits ; and where the claim is not one on which an action against the
plaintiff can be founded, there can be no set-off. 5 Dane's .JJ.br. ch.
168. art. 1. sec. 6. 7.

D. Goodenow, for the defendant, cited Stat. 1821, ch. 52, sec.
25; Lyman v. Estes, 1 Greenl. 182; Sewall v. Sparrow, 16 Mass.
24; Moody v. Towle, 5 Greenl. 415 ; McDonald v. Webster, 2
Mass. 498.
WESTON

J. delivered the opinion of the Court.

The uct for regulating judicial process and proceedings, Stat.
1821, ch. 59, sec. 19, has prescribed no form for filing an account
in offset. By the paper filed in the case before us, it is sufficiently
apparent that the defendant had paid money for the plaintiff's intestate. The privity between the parties, and the occasion and circumstances under which it was paid, also appear. As it was seasonably
31
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filed in the clerk's office, after this action was instituted, it is impossible to mistake its object and design. It is to be regarded as an
account for monies paid ; which is an offset authorized by the statute.
But it is objected that it cannot be allowed in the present case ;
because the claim which the defendant had fo be reimbursed the
money he had paid as surety, was against the plaintiff's intestate
and another jointly, who were principals on the note. And it is undoubtedly true that if one pay money as surety for several principals,
the promise of indemnity implied by law is joint. 1 Chiity on
pleading, 28. It is equally true that a joint account against the
plaintiff and others 1 cannot be filed in offset, under the statute, against
the several demand of the plaintiff; although the court in its discretion may offset judg:rnents, where the creditor in the one is one of
several joint debtors in the other. If therefore the plaintiff's intestate was now alive and prosecuting this action, the defendant's account could not be allowed under the statute. But since his decease, the implied promise to the defenJant arising from his payment, has by operation of law become several, as well as joint. Stat.
1821, ch. 52, sec. 25.. Prior to the statute last cited, upon the decease of one of several joint promissors, the common law afforded a
remedy only against the survivor or survivors.· The defendant, having now under the :;tatute a several demand against the estate of the
deceased, it is a fair matter of offset against the claim of the estate
against him. If, by reason of th~ insolvency, the defendant could
maintain no action at common law against the estate of the deceased,
except where 1t is allowed by statute in the nature of an appeal from
the decision of the ,:::om missioners of insolvency; yet when. an action
is brought against bim, he is entitled to be allowed his offset, by way
of defence.
Plaintiff nonsuit,
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NASON

vs.

ALLEN,

Where one seised of a remainder expectant upon an estate for life, mortgaged the
premises in fee, and died ; and hi~ widow brought an action of dower against
the mortgagee; it was held that the latter was estopped to deny the seisin of tho
husband.

IN this case the plaintiff, as the widow of Thomas Nason, demanded her reasonable dower in two parcels of land. In a case
stated by the parties it appeared that the husband, and his mother
Joanna Nason, were tenants in common of ·both narcels ;-that in
1804, the mother, who is still living, conveyed one of the parcels,
called the six-acre-tract, to Thomas in fee; receiving from him, at
the same time, a lease of that tract during her life ;-that on the 21st
day of Oct0ber 1809, the mother and son both joined in a mortgage
of both parcels to the defendant in fee ;-that the plaintiff's marriage with 1'homas took place Feb. 17, 1813 ;-that on the 31st day
of March 1815, the defendant, by his deed of release and quitclaim
in common form, conveyed to Thomas Nason, all his right title and
interest in the premises as mortgagee ;-and that on the 6th day of
May 1824, Thomas Nason mortgaged the premises in fee to the
defendant, who, in :May 1827, recovered judgment for possession of
the same, in an action upon the mortgage.
Before the commencement of this action, the defendant had assigned to the plaintiff her dower in one moiety of all the premises,
except the six acres.
It was further agreed by the parties that if the court should be· of
opinion that the defendant, by holding the premises under Thomas
Nason's deed of May 6, 1824, was estopped to deny ltis sei8in, then
the facts relative to the mother's estate for life in the six acres were
to be disregarded, and considere<l as not admitted ; and that the
court should render such judgment, upon the case thus stated, as
might conform to th~ principles on which the case should be decided.
D. Goodenow, for the defendant, contended that the deed and
lease of I 804 being one transaction, the husb11nd was never seiRed

YORK.
Nason v. Allen.

except of an estate in remainder ; and of this the wifo is not dowable. Eldridge iy al. v. Forrestal iy ux. 7 Mass. 253 ; Co. Lit.
35; 4 Dane's .JJ.br. ch. 130, art. 4, sec. 4.
Nor ought the defendant to be estopped by the mortgage to him
in 1824. Though the warrantor may not aver against his own deed,
yet the warrantee may. Porter v. Hill, 9 .Mass. 36. There is a
wide difference, on this point, between a lessee and a grantee in fee.
In the case of the former, there are relations still subsisting, which
he is very properly forbidden to impair, by any averment inconsistent with his character of lessee,, But no such relations subsist between grantor and grantee in fee ; and the latter may therefore protect himself by the acquisition of any outstanding or paramount title.
Fox v. Widgery 4 Greenl. 218. It is only where the principle of
subordination exists, and a duty is still due, that the reason of the
doctrine of estoppel applies. But even a lessee, if he admits that
some interest passed by the lease, is not estopped to show what that
interest was. 5 Dane's .!J.br. ch. 160, art. 1, sec. 22 .: Co. Lit. 47;
8 D. ir E. 487; 2 Saund. 418 .

.JJ.ppleton, for the plaintiff, cited Bancroft v. White, 1 Caines 185;
Hitchcock v. Harrington, 6 Johns. 291; Collins v. Torrey, 7 Johns.
278; Embree v. Ellis, 2 Johns. 119 ; Kimball i•. Kimball, 2 Greenl.
226; Hitchcock v. Carpenter, 9 Johns. 344; King v. Stacy, 1 D.
iy E. 4; 3 Corn. Dig. Estoppel D.; 5 Dane's .!1.br. ch. 160, art.
1; 4 Bae . .!1.br. 107.
MELLEN C. J. delivered the opinion of the Court in Cumberland,
at the adjournment of Jl1ay term in .!1.ugust following .

The plaintiff demands her dower in two tracts of land ; one of the
tracts contains six acres ; of which she has not been endowed. As
to the other tract, she has had her dower assigned to her in one
moiety of the same ; and, unless upon the principle of estoppel, she
is not entitled to dower except in one moiety of thiii tract ; nor in
uny part of the six acres ; because Thomas Nason was not seised of
the freehold, but only the inheritance of the tract of six acres, during
,he coverturc ; nor of more than one moiety of the other tract. It
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appears that although such was the seisin of Thomas Nason, still, on
the 6th of .May 1824, by his deed of that date, he conveyed both
the lots in fee and in mortgage to .JJ.llen' the tenant, who afterwards
commenced an ~ction, counting on the mortgage deed, and recovered judgment for the premises, that is, both tracts. And the counsel
for the plaintiff contends that as the defendant claims the premises
under the deed of her husband, with the usual ccvenants of seisin
and warranty, and also under the judgment he bas recovered, he is ou
legal principles estopped to deny the seisin of the husband as alleged
in the writ. If he i,s so estopped, then the facts set forth in the statement, shewing that the husband was not so seised during the coverture, are to be considered as out of the case, and so arc not to be regarded. We place the cause on this ground, because we do not perceive that the release from the tenant to Thomas Nason, bearing
<late March 31, 1815, cai1 have any bearing in the decision of it .
. The question then is, whether the tenant is estopped to deny the alleged seisin of the husband ?
In the case of Taylor, 34 Eliz. ( cited in Sir W. Jones, ,357) it
was held that if a tenant at will, or for years, made a feoffment in fee
and died, and his wife brought dower against the feoffee, he could
not plead that the husband was not seised. In that case it was evident that, independent of the estoppel, there was no estate in the
husband, whereof the wife was dowable. In Bancroft v. White, I
Caines 185, the same principle was urged by counsel and admitted
by the court. In Hitchcock o/ ux. v. Harrington, 6 Johns. 290,
the facts were, that the former husband of .JJ.nn Hitchcock, one of
the plaintiffs, was .Moses Northop; and the defendant claimed under
a conveyance from the son and heir of JVorthop. Kent C. J. in
delivering the opinion of the court says, " The objection of the want
of seisin in the husband cannot be received from the defendant, as
he holds under the husband, by a conveyance from his son and heir.
In Collins v. Torrey, 7 Johns. 278, the same principle was recognized and applied. In Hitchcock 4-" ux. v. Carpenter, 9 Johns. 344,
it appears the wife's former husband was one Ferris, and the defendant claimed to hold under the heirs of Ferris. The court say, "as;
the defendant claims under the heirs of Prrri.~ 7 he is £Jstopped from
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denying the seisin and death of the former husband of the demandant."
In Kimball v. Kimball, 2 Greenl. 226, the same principle was adop-·
ted by this court. In that case the defendant claimed under the deed
of the demandant's husband. A similar case came before us in the
county of Kennebec, and was decided in the same manner. The
decision was not reported. In llhe cases above mentioned, the defendants claimed and held by virtue of absolute conveyances ; whereas, in the present case, the defendant claims and holds as mortgagee,
and under a judgment on the mortgage ; but we are not aware that
the difference in fact makes any in principle. The defendant claims
title under it, and he may avail himself of the covenants in the deed,
after his title shall have become absolute, and dower been assigned
to the plaintiff, and recover such damages as he may sustain in
consequence of the assignment of dower. Porter v. Noyes, 2
Greenl. 22. And if the estate should never be re.deemed, then the
defendant could never suffer any injury by reason of such assignment.
There must be dower assigned to the demandant in the six acres,
and in one moiety of the other tract ; her dower in one moiety of
the same having already been assigned to her ; and judgment be entered accordingly ; and for such damages as may be asssessed by
tlie person appointed by the cout·t for that purpose.
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GORDON

vs.

TUCKER

&

ALS.

J, T. and other individuals, named only as such, gave bond to R. G. submitting to
arbitrators "his claim for damages occasioned to his land by the erection and
continuance of the dam across Saco river at Union falls." The arbitrators, reciting that they had viewed the premises, awarded t];iat J. T. "and other proprietors of the Union-fa/ls-mills," should pay to R. G. a certain sum, and costs.
It was held that here were sufficient indications that the award was between the
parties to the bond ;-that the award was of itself a bar to any farther claim for
damages, and operated to secure to the obligors the right to flow the land in future, without farther payment of damages to the obligee; and that therefore it
was mutual and final.
Submissions and awards, like other contracts, are to be expounded by the intent of
the parties and arbitrators.
Arbitrators at common law have no authority to award costs, unless it is expressly
given to them.

If an award is bad in part only, it may be good for the rest; unless, by the nullity
of a part, one of the parties cannot havo the advantage intended as a consideration therefor.

If an award be good for the.damages awarded, but bad as to the costs; whether a
replication wouhl. not be vitiated by assigning non payment of costs as part of
the breach ;-qucere.
Where the question of damag?.s for flowing land has been submitted to arbitration,
and the award performed ; whether a subsequent grantee of the land can pursue any remedy for damages accruing after his purchase ;-qucere.

hr debt on an arbitration bond, it appeared, on oyer of the condition, that the defendants, who were named as private individuals,
mutually agreed with the plaintiff " to submit to the determination of
Moses Bradbury, Gibeon Elden and Jabez Bradbury, the claim of
the said Reuben Gordon for nil damages which have been occasioned, or which may hereafter be occasioned to the land of said
Reuben Gordon, by the erection and continuance of the dam across
Saco river at Union falls, to the height the same is now erected ;
the report of whom or the major part of whom to be final and conclusive between the parties ;" and covenanted " well and truly to
perform, fulfil and keep the award," &c.

248

YORK.
Gordon v. Tucker & als.

The defendants pleaded, first, that the arbitrators " made no such
award, report or determination of and upon the pr€:mises as was
contemplated in the condition of said writing obligatory, and in conformity thereto." The plaintiff replied that they did make such
award, setting it forth in lu;ec verba :-" We the subscribers, a committee appointed by Reuben Gordon of Hollis, on the one part, and
Jonathan Tucker of Saco, and other proprietors of t.he Union falls
mills in said Hollis, on the other part, having duly notified the parties therein concerned, met and viewed the premises agreeably to
our appointment, and having heard their several· pleas, proofs and
allegations, and maturely considered the same, do award and determine, and this is our final award and determination, that Reuben Gordon recover of Jonathan Tucker of Saco, and other proprietors of
the Union falls mills, the sum of one hundred and twenty five dollars damage, and costs of reference taxed at twenty-five dollars and
fifty-seven cents." Which was signed by all the arbitrators. To
which the defendants answered by a general demurrer.
The defendants pleaded, secondly, that the plaintiff "had not well
and truly performed, fulfiiled and kept the award" of the arbitrators,
" in all things on his part to be performed, &c., as specified in the
counterpart of the same writing obligatory," made on the same day.
The plaintiff' replied that he had so kept the award. The defendants rejoined that the plaintiff had not " made, executed and delivered to the said defendants a good and sufficient deed, conveying to
them the right to flow the premises set forth in the counterpart of said
writing obligatory, agreeably to the award" &c. And the plaintiff
hereupon demurred in like manner.
Goodwin, for the defendants, contended that the award was bad.
1st. It is not made between the parties to the submission. The obligors in the bond have not described themselves as proprietors of the
Union falls mills, nor as part owners either of the mills or of the
dam ; nor have they stipulated in behalf of the proprietors ; neither
does it appear by the bond that any of ,the obligors are owners of
the mill; and the award is made on a separate paper. Now parol
proof is not admissible to connect the award with the bond, nor to
rectify any mistake of this kind. Montague v. Smith, 13 Mass.
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396; Woodbury v. Northy, 3 Greenl. 85. Neither does it appear
by the award that these obligors were heard by the arbitrators ; nor
is any thing awarded for them to perform. They are not bound by
the award, not having bound themselves for the proprietors; nor
are the proprietors bound, they being strangers to the submission.
Jf,veleth v. Chase, 17 Mass. 458; Cutter v. Whittemore, 10 .Mass.
442; Kyd on .11.wards, 103-105; Boston v. Brazier, 11.Mass. 447.
2. The award is not made of and upon the premises. The
arbitrators have not reported what sum they allowed for damages up ·
to the time of submission ; nor what for future damages ; nor for
what consideration the sum named in their award was allowed.
Bacon v. Dubarry, 1 Ld. Raym. 246; 12 Mod. 129; Kyd 139.
3. It is not mutual. Nothing is awarded to be done by Gordon ; nor does it appear for what cause the money is to be paid ;
nor what rights or privileges are to accrue to the defendants by the
payment; neither could this submission and award, tuken together,
be successfully pleaded in bar of any future action er complaint for
flowing the plaintiff's land, brought by himself; much less would it
bar his grantee, who could learn nothing from the award. Peters v.
Pierce, 8 Mass. 398; Stain v. Wilde Cro. Jae. 352 ; Ormelade v.
Coke, i,b. 354; Lumley v. Hutton, ib. 447.
4. It is not final. It creates no lien or incumbrance on the
plaintiff's land ; nor does it give the defendants any rights beyond
what were already secured to them by the statute regulating mills.
The bond is not an instrument of defeazance, but a penal bond. It
does not provide that the defendants shall use the land of the plaintiff, on any conditions whatever; and the award leaves the whole
subject open to the same litigation as if no bond had been made.
F;;rskine v. Townsend, 2 .Mass. 493; Harrison v. Phillips .11.cademy,
12 Mass. 456; Jones v. Boston .ll1ill Corporation, 4 Pick. 507 ;
Palmer's case, 12 Mod. 234; Veale v. Warner, 3 Saund. 2931
note I.
5. It is at least void so far a.s costs are concerned ; the ~rbitrators havii;:ig no power to award these, .unless specially given 1
which was not the case here. C'Jl.tter v. Whittemore, IO ,M{l,.$P•
442; Bussfield v. Bussficld, Cro. Jae. 577 ; .fl.brahat v. Bragdon,
32
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10 Mod. 201 ; Pinkney v. Hale, 1 Lev. 3; Dolbier v. Wing, 3
Greenl. 421.

6. The replication is bad, because it assigns as a breach the
non payment of damages and costs. Being bad in part, it is wholly
defective and insufficient. And this fault may be shown either upon
general demurrer, or in arrest of judgment. Heard u. Baskerville,
Hob. 232; 5 Com. Dig. Pleader F. 14, C. 47; Cooke v. Whorwood, 2 Saund. 337; Pope v. Brett ib. 293, note 1 ; Hayman v.
Gerrard, 1 Saund. 102 note l ; Fox v. Smith, 2 Wils. 267 ; Addison v. Gray, 2 Wils. 293 ; Roberts v ..Marriot, I Mod. 289;
Hill v. Thorn 2 Mod. 309; Tliirsby v. Helbot: 3 Jlllod. 272; .Meredith v. .JJ.lleyn, I Salk. 138; Barrett v. Fletcher, Cro. Jae. 220;
I Nelson's .JJ.br. tit . .11.rbitr. M. pl. 1, 2, 3, 4; Kyd 200; 1 Chitty's Pl. 643 ; Earl of Manchester v. Vale, 1 Saund. 28; Perkins
v. Burbank, 2 Mass. 81; Webber v. Tii,ill, 2 Saund. 127.
J. ~ E. Shepley, for the plalintiff, lo show that the objection of

want of parties to the award was not open upon these pleadings, cited
1 Chitt/s Pl. 476; 2 Saund. 184; I. Saund. 63. To the goodness
of the award they cited Gaylord v. Gaylord, 4 Day 422 ; Butland
v. Conway, 16 Mass. 396 ; Peters v. Pierce, 8 ~liass. 398 ; Forsyth
v. Shaw, 10 Mass. 253; Jones v. The Boston Jlllill Corporation 6
Pick. 148 ; Strong v. Ferguson, 14 Johns. 161. And to the faultiness of the defendant',; second plea they cited 2 Chitty's Pl. 477 ;
Beane v. Farnham, 6 Pick. 272.
WESTON J. delivered the opinion of the Court at the adjournment in .fl.ugust of the ensuing :/11.ay term in Cumberland.

From the award set forth in the replication, it sufficiently appears
that it was made between the parties to the bond of arbitration now
in suit. There are indiqations to this effect, which are not to be
mistaken. The plaintiff is therein named as one of the parties, and
Jonathan Tucker, who first executed the bond set forth on oyer, is
also named as one of the other parties. The arbitrators are the same,
and their signatures are arrang;ed to the award, as they are in the
eubmission. They award damages to Reuben Gordon ; and his
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claim for damages was the subject matter submitted to their determination, by the agreement of the parties before us. So many marks
of identity might have been satisfactory, even if there had been recited in the award circumstances of a more prominent character, inconsisteut therewith. Effect is given to deeds, although the premises
conveyed cannot be located in accordance with every particular in
the description. Worthington v. Hylyer, 4 Mass. 196. But the
description 0f the parties in the award may, for any thing which there
appears, be exactly coincident with the parties named in the bond.
Jonathan Tucker and others, particularly named in the bond, are
the parties of whom damages are demanded. In the award, the
parties against whom damages are awarded, are described as Jonathan Tucker and other proprietors of the Union-falls mills. Now
it i:, no where averred in the pleadings, nor does it otherwise appear,
that the defendants are not the proprietors of those mills. Whatever
is deducible from the case before us, would rather establish, than disprove that fact. The arbitrators were evidently of that opinion. In
the condition of the bond, the damage is stated to have been occasioned " by the erection and continuance of the dam across Saco
river at Union falls." It would certainly not be unreasonable to
presume that the dam at Union falls was erected and continued by
the proprietors of Union falls mills. It not appearing that there was
any other submission, to which the award conld apply; we are satisfied that it must be regarded as having been made between the parties
to the bond of arbitration now in suit.
It is objected that the award is not made, "of and upon the premises." It is urged that the award is to be taken as an instrument by
itself; that it does not refer to t-he bond, and that it cannot be connected therewith by parol testimony. How far parol testimony, for.
this purpose, might be introduced in a case like this, it is not necessary to determine, as we entertain no doubt that, by fair implication,
the award does in its te1·ms refer to the bond, and follows the submission therein made. It is impossible to read them both without
perceiving, to every reasonable intent, their connection and identity.
This point being established, the award is to receive the same con-'
struction, as if made upon the bond. The arbitrators say that, after
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having duly notified the parties, they viewed the premises agreeably
to their appointment. What were the premises? The dam, and
the land of the plaintiff, alleged to have been injured thereby. After
having examined the premises, they proceed to state that, having
heard the parties, their several pleas, proofs and allegations, and maturely considered the same, they award a certain sum in damages to
the plaintiff. It appears that the subject submitted was distinctly considered, and adjudicated upon by the arbitrators. This objection
therefore cannot prevail. Nor iis there any uncertainty in the award
when connected with the bond.
The award, it is insisted, is void, for want of mutuality. So far
as the damages awarded apply to the injury sustained, prior to the
date of the bond, the defendants have already enjoyed an equivalent;
and so far as they are prospectiv,e, payment would doubtless be a protection against any future claim. If the plaintiff should prefer a complaint again::;t the defendants for flowing, under the statute, these
proceedings, being pleaded and verified, would constitute a sufficient
bar to such complaint. Here then is mutuality ; and if the defendants are not so perfectly protected, as they would have been by a
deed executed by the plaintiff acknowledged and recorded, assuring
to the defendants a right to flow the plaintiff's land ; it may be said
that the defendants did not, in the condition of the bonJ, stipulate for
such an assurance; nor is it made the duty of the arbitrators to award
it. As the award stands, they are protected from all claim on the
part of the plaintiff, and it was his damage which the arbitrators were
appointed to estimate ; and this, when ascertained, the defendants
have stipulated to pay. How far they might be held answerable to
the grantee of the plaintiff, with or without notice, for damages arising
from the flowing, subsequent to the assignment of the land flowed, or
whether the grantee, having purchased land covered with water, by
the consent and agreement of the grantor, could pursue any remedy
against the defendants, by whose dam the flowing of such land was
rightfully and lawfully occasioned, at the time of his purchase, we do
not deem it necessary to determine. The case of Jones v. the Boston Mill Corporation, 6 Pick. 148, is an authority to show that the
plaintiff would be precluded by the award, from demanding further
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damage. And the court in that case go the length to determine, that
an award of arbitrators may affect and determine the title to real e1state, without the execution of releases. If so, the defend ants would
be protected against the assignees or grantees of the plaintiff. But
be that as it may, we are of opinion that protection against the plaintiff, is mutuality enough to sustain the award.
The award adjudicates upon, and puts at rest the controversy, between these parties. It liquidates the damage sustained by the injury complained of; and this absolutely, without any condition or
contingency. Upon payment of the sum awarded, all claim on the
part of the plaintiff is satisfied and extinguished. The award is
therefore final, upon the subject matter submitted.
The law, as it was formerly understood on the subject of awards,
was exceedingly narrow and illiberal. They were considered as instruments, not within the range of the sound rules of construction and
interpretation, which were applied to deeds and wills ; and they were
often defeated upon objections, which could not now be seriow;Jy
urged. But courts, at the present <lay, look at the intent of the parties and of the arbitrators, as it may be collected from the express
terms and just implication of the instruments, in which the submission
and award are set forth ; and objections which are merely formal,
and which <lo not go to the merits, are regarded with little favor.
One objection is urged by the defendants, which, upon consideration, we are satisfied is justly tah.en. No authority is given by the
submission to the arbitrators to award costs. No powe1· to this effect is vested in them by the common law, as incident to their appointment and office ; nor is it given by any statute. The parties
are at liberty, by their submission, to give this power to the arbitrators; and where they do so, they are bound by their determination
upon this point. It may be often equitable that the adjudication
should be obtained, at the joint expense of the parties. The party
upon whom a debt or duty has devolved, may be willing and anxious to discharge it, but there may be an uncertainty as to the extent of his liability. There has been no direct decision upon this
point in Massachusetts, or in this State. In Peters v. Pierce, 9 .Mass.
398, Sedgwick J. expresses a strong opinion, that arbitrators have
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no authority to award costs; unless it is expressly given in the f:ubm1ss10n. In Dolbier v. Wing, 3 Greenl. 421, it is merely stated by
the Chief Justice, that the law seems unsettled upon this point; but
no opinion whatever is given.
The case of Strong v. Ferguson 14 Johns. 161, has been cited.
It was an action of debt on an arbitration bond, where a power to
award costs was not included in the submission. The arbitrators
bad awarded, in favor of the prevailing party, the costs of arl.iitration. To their· award upon this point, the defendant ohjected. But
the court allowed these costs, upon the authority of Kyd on awards,
and of Doe ex dem. Wood v. Roe, 2 D. 4- E. 644. In the latter
case, which was a submission to arbitration under a rule of court, an
objection was taken to the award of costs, but it was not sustained;
the court stating that the power of awarding costs was necessarily
consequent on the autbority, conferred on the arbitrator, of determining the cause. And this is a general principle, which Kyd in his
text deduces from this case, as applicable to f,11 cases of arbitration.
The case itself was a reference under a rule at nisi prius ; and it is
not distinctly stated whether the costs objected tD were the costs of
arbitration, or oftbe action. fo the ~ppendix, however, to Kyd's seconJ edition, he states that after the greater part of that edition had
gone to press, he had seen a manuscript report of the case of Candler v. Fulle1· in the common pleas, in the time of Lord C. J. Willes,
in which it was decided that in the case of a submission by bond, the
arbitrators cannot award the costs of reference, unless power be expressly given to them for that purpose ; and he admits, if this is law,
his doctl'ine in his text must be considered erroneous. He furthet·
states that he has found no case, where costs have been allowed,
where the submission was by bond.
Bradley v. Tunstow, 1 Bos. 4- Pul. 34, was a reference at nisi
prius; but the court refused to allow the costs of reference, Eyre,
Chief Just:ce, saying that the reference having been made for the
convenience of both parties, both ought to sustain the expense ; unless it was otherwise provided in the rule. The prothonotary in that
case, being directed to make inquiry as to the practice in the
King's bench, reported that he had been informed by the master,
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that although the question had not been directly raised to his knowledge, it was generally understood that an arbitrator had no power to
give the costs of the award ; unless under a provision inserted in the
order of nisi prius.
If the award is bad as it respects the costs, the counsel for the
defendants insists that it is bad for the whole. It is laid down that
if by the nullity of any part, one of the parties cannot have the advantage intended as a consideration therefor, the award is bad in the
whole. Pope v. Brett, 2 Saund. 293. note l. But if an award is bad
as to part only of what is ordered to be done by one of the parties, but
good as to the rest, it is not competent for him who is ordered to
perform it to object to the whole. In .flddison v. Gray, 2 Wils.
293, there was, upon a submission under bonds of arbitration, awarded to the plaintiff a sum of money, and also certain costs. The
award was hol'den bad for the costs, but good for the residue ; and
the plaintiff had judgment. There is then a good breach assigned
in the replication, in the non payment of the damages awarded; and
the plaintiff's right of action is unaffected by the award of costs,
which is unauthorized. It would seem therefore that upon the whole
record, tlie plaintiff is entitled to judgment. But doubts being entertained whether, according to some of the older authorities, tbe replication is not vitiated by the assignment of the non-payment of
costs as part of the breach, tbe plaintiff has leave to amend his replication, by striking out this part of the breach. This being done,
the replication to the first, and al;;o to the second, plea in bar are to
be adjudged good.

YORK.
Webster v. Maddox.

WEBSTER

vs.

MADDOX,

M. granted hi11 farm in fee te B. and at the same time took back a conveyance to
himself and his two minor sons. 'The former deed was registered; the latter
not; and M. remained in possession as before. It was held that this possession
was sufficient notice of the conveymnce to M. without registry; and that therefore a creditor of B. who extended his execution on the land, without other notice, took nothing by the extent.

Tms was a writ of entry, on the demandant's own seisin. In a
case reported by the Chief Justice, before whom it was opened, it
appeared, by the showing of the demandant, that the tenant, being
seised of the demanded premises, conveyed the same to one Bean
by his deed dated Feb. 22, 1822, and recorded :March 8, 1823 ;
and that the demandant caused the premises to be attached as the
property of Bean, ~l'Iarch 27, 1826; and subsequently, after judgment, caused them to be regularly set off to himself by extent.
It further appeared, by the showiug of the tenant, that Bean, on
the 3d day of March 1823, conveyed the same premises by deed to
the tenant and his two sons John and Jesse Maddox; on which day
both the deeds were actually delivered ; but the deed from Bean to
the tenant and his sons was not recorded till .!lpril 19, 1826, after
the attachment. The tenant when he conveyed to Bean, was living
on the premises, his two sons being minors, unmarried, and residing
in his family. No change of possession or appearance took place
till after all these events ; and no consideration in money passed between the parties to the deeds ; but they adopted this course for the
conveyance of the father's property to his sons.
Upon proof being made of these facts, the parties submitted two
questions to the decision of the court :-1st, whether the instantaneous seisin of Bean was sufficient to support the demandant's extent on the land as the estate of Bean, he being then, and long before, an insolvent debtor to the demandant :-And 2d ; whether
there was such a possession under the deed from Bean, to the tenant and his sons, as in legal contemplation was equivalent to the reg-
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istry of the deed. And they agreed that judgment should be entered upon nonsuit or default according to such decision.
Goodwin, for the demandaut, contended-1st, that the parol evidence of the intention and object of the parties to the deeds ought
to be rejected and laid out of the question; as the construction of
the deeds is a matter independent of the parol agreement, and ought
not to be affected by it, there being no ambiguity. Tuckerman o/ al.
v. Newhall, 17 Mass. 581 ; Flint v. Sheldon, 13 Mass. 443; Holbrook v. Finney, 4 Mass. 566; Wade v. Howard o/ al. 6 Pick.
492; King v. King, 7. Mass. 496; Kimball v. Morrell, 4 Greenl.
368; Emery v. Chase, 5 Greenl. 232.
2. That the seisin of Bean, upon the fact:; reported, was not
instantaneous, as it respects purchasers and his attaching creditors ; but was a continued legal seisin ; and that the two deeds,
though executed and delivered at the same time, could not be considered as one act or conveyance, against such purcha:3ers and attaching creditors, without notice, unless both deeds had been recorded.
He is rather to be considered as a trustee in possession, his deed on
record being the most unequivocal evidence of that fact; and a bargain and sale by such person to a purchaser without notice, is held
to pass the estate. 3 Bl. Com. 337; 3 Mass. 577. This case is
distinguishable from Holbrook v. Finney, 4 Mass. 566 ; Clark v.
Monroe, 14 Mass. 351; and Chickering v. LoveJoy, 13. Mass. 51.
Two deeds, to be considered in law as one conveyance, must not
only be executed and delivered, but must also be recorded at the
same time. Dudley v. Sumner, 5 Mass. 538 ; Erskine v. Towns. end, 2 .M.ass. 493; Kelleran v. Brown, 4 Mass. 443; Porter v . .Jl,lillet, 9 Mass. 101 ; Newhall v. Pierce, 5 Pick. 450.
3. That the possession of Maddox and his two sons was not, in
legal contemplation, equivalent to the registry of the deed to them.
lt is not for the demandant to prove that he had not notice of theil.'
deed ; but for the tenant to prove that he had ; and the law does not
infer notice from facts which only make it probable that the tenant
claims by deed. The facts should be such as make the inference of
title necessary and unavoidable. McMechan v. Griffin S Pick. 149.
Suspicion of notice, though strong, is not sufficient. 2 .iltk. 27a ;
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Jolland v. Stainbridge, 3 Ves. 478; Norcross v. Widgery 2. Mass.

509. And if it were, yet from the time which had elapsed after the
deed to Maddox and his two i;ons, without any registry of the same,
a stranger might well presume that the deed was not bona fide, or
that it had been cancelled, or that the estate had been reconveyed.
Farnsworth v. Childs, 4 .Mass. 637 ; Priest v. Rice, l Pick. 164.
But the material fact under this point is, that .Maddox and his sons
did not enter into the premises under their deed ; nor did they, by
force and virtue of that deed, take the visible occupation of the same.
3 .lliass. 578; 2 Bl. Com. 314; .lliarshall v. Fisk 6 Jvlass. 24;
Davis v. Blunt, ib. 487 ;' Prescott v. Heard, 10 Mass. 60; Commonwealth v. Dudley ib. 403 ; Brown v .•l1aine Bank, 11 .Mass.
153.

E. Shepley, for the tenant.
The opinion of the Court was delivered in .!l.ugust following, at an
alljournment of the May term, in Cumberland, by
MELLEN C. J.
On the 22d of February 1822, the tenant was
the undisputed owner of the premises; and on that day made and
executed a deed of the same to Bean ; but it was not delivered to
Bean till March 3, 1823, and was recorded March 8, 1823. The
deed from Bean to the tenant and his two sons was delivered at the
same time when the deed to Bean was; but it was not l'egistered till
.11.pril 19, 1826. Webster's attachment was prior to this registry.,
viz • •March 27, 1823, and the execution issued on the judgment was
duly extended within thirty days after judgment, and seasonably recorded. Bean, it is admitted, had only an instantaneous seisin as
between the parties ; but as his deed to the tenant and his sons was
not on record, it is contended that as to the demandant, a creditor, the
seisin continued till after the attachment. Is this true? Bean wa~
never in possession of the premises; but Maddox and his sons were;
at least, the tenant was, even if the sons were resident on the premises merely as a part of his family. Such was the state of the possession, when both deeds were delivered and took effect. Now, it is a
well settled principle of law, requiring at this day the citation of no
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authorities to support it, that the open and peaceable possession of
real estate by the grantee under his deed, perfects and secures his
title as effectually as the registry of his title deed. It is contended,
however, that the tenant should have entered and taken possession under his deed ; but this vain ceremony surely was not necessary to give notice to any one; for at the time the <leed was delivered to him, he was already in possession. The tenant's title, then instantly became perfected ; the title was gone from Bean, and vested
in the tenant. On this principle the defence is maintained, and tbe
action fails. In this view of the cause it is not necessary to notice
the arguments of counsel in relation to other points. A nonsuit must
be entered pursuant to the agreement of the parties.

CLARK

vs.

WENTWORTH.

A wife cannot be assignee of a mortgage made by the husband; but the debt i9,
by such assignment, extinguishe<l.-Semb/e.

Tms was a writ of entry on the demandant's own seisin; and was
submitted to the court upon the following facts developed at the
trial before the Chief Justice.
Richard Wentworth, late husband of the tenant, but now deceased, being seised of a parcel of land, including the demanded premises, mortgaged the same in 1812, to one .Norton in fee. In 1815
.Norton released and conveyed to the tenant all his right in the land
as mortgagee; and at the same time the husband conveyed, by
metes and bounds, about two thirds of the same tract to one Goodwin; his wife, by the same deed, releasing her right of dower therern. The consideration of .Norton's release to the tenant was her
release of dower to Goodwin, and the money paid by Goodwin for
the land; all which w;is received by .NortQn in payment of the debt
5e..-:ured to him by the mortgage.
In 1821 the demandant, being a judgment creditor of the hus-
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band, for a debt contracted prior to 1810, extended his execution
on the Pesidue of the premises released to the tenant, and not conveyed to Goodwin ; the premises being appraised without any regard
to th/3 supposed incumbrance of the mortgage.
'
The release or assignment from Norton to the wife was maae
with the consent of the husband, to place the property beyond the
reach of his creditors, he being insolvent.
E. Shepley and· Burleiglt, for the demandant, cited Bolton v.
Ballard, 13 Mass. 226; Wade v. Howard, 6 Pick. 492; 2 Com.
Dig. 200 ; How v. Ward, 4 Greenl. 495.
D. Goodenow, for the tenant, supported her title on the ground
that she was in the situation of a prior creditor, having an inchoate
claim of dower, which is always to be favored, and which it was the
object of the r1arties, by the conveyance, to secure and preserve.
WEsTOM J. delivered the opinion of the Court.
Wliether the wife can be as,;ignee of a mortgage, made by her •
husband, in a manner which would secure the estate to her is very
questionable. If the debt is paid before condition broken, the interest of the mortgagee, and of those claiming under him, ceases
both at law and in equity. And if paid after condition broken, the
mortgagee can maintain no action to obtain possession of the land.
From the nature of the relation between husband and wife, he cannot be her debtor. It would seem then to result, that a demand
against him assigned to her, is thereby extinguished. At any rate,
his rights cannot be impaired or prejudiced, by such assignment.
He may relieve his estate from incurnbrance, by paying the amount
for which it may have been mortgaged. If the mortgage is assigned
to the wife, to whom shall a tender be made, and against whom may
a bill in equity be brought? It is unnecessary however to considee
the legal effect of an assignment to the wife, as the deed to the tenant is very clearly fraudulent and void, as against the demandant, a
prior creditor; being made to defeat creditors, with the knowledge
and consent of all the parties thereto.
But although, the tenant has no title to the land, the dernandant
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must prove the seisin, . upon which he has counted. It does not appear that the mortgagee ever entered for condition broken. As
against all other persons, Wentworth, the mortgagor, and those
claiming under him, are the owners of the land, and have a seisin
therein ; which they may convey ; or upon which they may maintain a writ of entry, against a stranger. Willington v. Gale. 7
.M.ass. 138; Porter v. Millet, 9 .M.ass. 101. The demandant, having recovei·ed a judgment against Wentworth, the mortgagor, extended his execution on the land as his property, without regarding the
incumbrance. By this extent, the seisin and title of Wentworth
was, by operation of law, transferred to the demandant. This is suf-•
ficient to enable him to maintain the action against the tenant, who
has made no valid title under the mortgagee, if the mortgage has not
been ext~nguished. But the case finds that the mortg:,ge has been
fully paid and satisfied, by the funds of the mortgagor. We are all
of opinion that the demandant js entitled to recover.
'
Tenant defaulted.

RIDLON

vs.

EMERY.

The Stat. 1829, ch. 443, giving to justices of tho peace jurisdiction of actions of
replevin of goods not exceeding the value of twenty dollar.~, does not, by implication, take away any jurisdiction previously existing in the court of Common
Pleas.
Bnt should replevin now be brought originally in the court of Common Pleas, for
goods' of less value than twenty dollars, it seems the plaintiff can recover 110
more than a quarter of the value in costs, by a fair construction of Stat. 1822,
ch. 186, sec. 2.

Tms case, which was briefly spoken to by J. Shepley for the
plaintiff, and Elden for the defendant, is fully stated in the following
opinion of the Court, which was delivered at the ensuing term in
Cumberland, by
to

MELLEN C. J.
This is an action of replevin for a cow, alleged
be of the value of twenty~five dollar5. The defendant pleads to
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the jurisdiction of the court, traversing the value of the cow as
alleged, and averring; that her value was less than twenty dollars, and
that the action should have been commenced before a justice of the
peace. The replication does not traverse or confess and avoid the
facts averred in the plea : but merely states the substance eif the writ
and the commencement and entry of the action. This replication
cannot be maintained. The question is whether the plea is good.
The plaintiff relie& upon its alleged insufficiency.
In the case
of Small v. Swan, l Greenl. 133, we particularly examined the
statutes of Massachusetts of L783, 1797 and 1607 as to the
jurisdiction of justices of the peace in actions of replevin, and
then decided that · those statutes gave them no such jurisdiction.
The act of 1'789 respecting actions of replevin, which has
been re-enacted in this State, gives jurisdiction to a justice only in
those cases where the action was brought to replevy cattle distrainecl
or impounded for doing damage. In all other cases the action is required by our revised act of 1821, to be commenced before the
court of Common Pleas. By our statute of 1822, ch. 193, original
and exclusive jurisdiction was given to the court of Common Pleas of
all civil actions, excepting such actions wherein the Supreme Judicial
Court or justices of the peace now have original jurisdiction; but,
as at that time justices of the peace had no jurisdiction of actions of
replevin, such actions of course, do not fall within the exception.
Thus we see that the court of Common Pleas, by the act last named,
held jurisdiction of actions of replevin, and by the same section a
concurrent and origi.nal jurisdiction in such actions is also given to
this court. So the law remained until the act of 1829, ch. 443, was
passed. This act declares "that each and every justice of the
peace in his county is hereby authorised and empowered to hear,
try and determine any action of replevin, for the replevying any
goods and chattels, _not exceeding the value of twenty dollars, and
the same forms of writs, bonds and executions shall be used, as are
used in actions of replevin in the courts of Common Pleas mutatis
mutandi'.s." By this act a justice has only a concurrent jurisdiction,
where the value does not exceed twenty dollars ; but not exclusive.
It does not take from the court of Common Pleas any of the powers
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given to it by the act of 1822 before mentioned. In the present
case, therefore, the plaintiff had his election to commence the action before a justice of the peace or at the court of Common Pleas,
though the value was less than twenty dollars, as the defendant contends. This review of the several statutes shews that the plea is insufficient to bar the action. The plaintiff alleges the cow to have
been worth more than twenty dollars ; but should a person elect to
commence an action of replevin in the court of Common Pleas,
where the property replevied is of less value, it is probable he
would make the election at the peril of a proportion of his eosts,
within the fair construction of the second section of the act of 1822,
ch. IEG.
Plea adjudged insufficient.
Judgment that defendant answer over at tlie bar of this_ Court.

SAYWARD

vs.

DREW

& trustee.

Where a son gave bond to his father for the payment of certain sums of money, and
the deli very of certain quantities of provisions, at fixed times in each year during
his father's life; it was held that he could not be charged as trustee ofthe father
for any thing not then actually payable; all future payments being contingent,
depending on the life of the obligee.

THE trustee in this case set forth, in his disclosure, a bond given
by him, to the defendant, who was his father, conditioned for the
payment of money and provisions at stated times, in each year, for
l1is support during life; and declared that at the time of the service
of the writ, he had paid all which was then due.
The opinion of the Court upon the question of his liability, was delivered at the ensuing term in Cumberland, by
MELLEN C. J. By the disclosure it appears that the bond therein
set forth was given for the support of the alleged trustee's father during his natural life ; and that the articles therein mentioned were, by
the terms of the bond, to be delivered, and the several sums of money
therein expressed, were to be paid to the father, at certain specified
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times or periods in each year ; and that at the time of the service of
the writ, nothing was due to the father; all having been paid thathad
become due. Whether any fiirther sum of money, or any of the
enumerated articles, would ever become due, was wholly contingent;
depending on the continuance of the father's life. A contingent
debt is not attachable by this process. Frothingham ~ al. v. Ha-

ley o/ al. o/ trustees, 3 Mass. 68 ; Davis v. Ham, ib. 33; Willard
v. Sheaf o/ trustee, 4. Mass. 235 ; Wood v. Patridge, 11 Mass. 488.

In this last case it was settled that a covenant to pay rent creates no
debt or legal demand for the rent which is liable to be attached by
this process, until the time stipulated for payment arrives ; for the
debt is contingent, and may never become due. A debt must be
payable absolutely ; if it is, then it may be attached, though solvendum infuturo; otherwise not.
Trustee discharged.

}'"':ERNALD

vs.

LEWIS

&,- al.

The liability of seceding members of a parish to contribute to the payment of its
then existing debts, is created for the benefit of the parish alone.
The remerly for satisfaction ofa. judgment against a parish, by levy on the property of its members, is to be pursued against those only who were members at the
time of the rendition of judgment, or, at farthest, at the time of commencement
of the action.

If all the membera ofa parish withdraw, and thus dissolve the corporation :-qurere
whether its creditors may not have a remedy by action of the case, or by bill in
Chancery, against those individuals on whom the liability would have remained
had the corporation continued to exist.
Whether a seceding member of a parish, who does not join any other society, is liable, by a fair construction of Stat. 1821, ch. 135, sec. 8, for any other and greater portion of the then existing debts of the parish, than one who does ;--dubitatur.
The membership of a parishioner ceases, ipso facto, upon his filing a certificate
pursuant to Stat. 1821, ch. 135, sec. 8.

IN trespass for taking a yoke of the plaintiff's steers, the defendants justified under an execution in favor of Lewis against the inhab-
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itants of the second parish in Kittery ; alleging the liability of the
plaintiff's property to be taken in satisfaction of the judgment.
At the trial in the court below, it appeared that the ciaim of
Lewis against the parish was for certain repairs donH on their meeting•
house, from Sept. 30, 1823, to .!lug. 31, 1826, which was liquidated by an order drawn March 12, 1827, by the parish committee on
the treasurer. A suit having been commenced on this order, judgment was rendered in favor of Lewis at October term 1828; on
which execution was duly issued ; by virtue of which the officer,
who is tlre other defendant in this action, seized and sold the cattle
in question, in due form of law.
It further appeared that the plaintiff, who was previously a member of the pari!ih, on the ith day of Dec. 1826, filed a certificate
with the parish clerk, according to the statute, stating that he did not
consider himself any longer a member, nor liable to pay any charges
arising in the parish after that time ; which certificate was duly recorded. And it also appeared that at the date of the certificate the
plaintiff had been taxed for all monies previously voted by the parish, which taxes he had paid, excepting a tax of three hundred dollars assessed on the pews in the meeting-house.
Upon this evidence Whitman C. J. instructed the jury that the
plaintiff was entitled to recover; for that although he might be liable
to be assessed for the payment of debts due from the parish before
he ceased to be a member, yet his property was not liable, after his
membership ceased, to be taken in execution by a creditor of the
parish. And they found for the plaintiff'. To which the defendants
excepted, acco1·ding to the statute.
Hayes and E. Shepley, in support of the exceptions, took a distinction between the two classes of persons mentioned in Stat. 1821,
ch. 135, sec. 8, seceding from the parish to which they belonged,
viz.-those who joined another parish, and those who did not. The
former are made liable only for the taxes actually assessed before
they left the parish ; probably because they assumed new burdens
by uniting with another. And so is the law of Massachusetts. Whittemore v. Smith, 17 Mass. 34 7. But the proviso respectipg the latter class of persons is peculiar to this State, and goes in effect to
34
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render them liable for all the past expenses of the parish ; as the
condition of their liberty to withdraw. This construction gives effect to all parts of the section ; and secures the rights of creditors,
which otherwise might be destroyed by the secession of all the mem~
hers of a parish, and its consequent dissolution. Upon this principle the plaintiff remained a member of the parish so far as respected his liability as such to prior creditors, whose rights ought not to
be impaired by his act, without their consent.

D. Goodenow and Burleigh, for the plaintiff, cited Windham v.
Portland, 4 .M.a~s. 386; Richards v. Daggett, ib. 534; Bond v.
Appleton, 8 Mass. 472; 1 Bl. Com. 484; Vose v. Grant, 15
:Mass. 505 ; Child v. Coffin, 17 Mass. 64.
J. dehvered the opinion of the Court at the adjournment of May term in Cumberland, in Jl.ugust following.
WESTON

The defendants justify, in virtue of a judgment and execution
thereon, recovered by Lewis, against the inhabitants of the second
parish in Kittery. The justification must prevail, if, at the time of
the rendition of judgment, the plaintiff was an inhabitant of that
parish. The judgment was recovered in October, 1828. On the
7th of December 1826, the plaintiff filed with the clerk of the parish a certificate, stating that he did not consider himself a member
of the parish ; nor liable to pay any charges arising therein, after
that date. Did he thereupon cease to be a member of the parish ?
We are of opinion that he did.
By the act concerning parishes, revised statutes, ch. 135, sec. 8,
it is plainly indicated as the design and policy of the legislature, that
the continuance of a member with the parish or society to which he
belongs, or has atta,che<l himself, shall be 1rnrely voluntary. And
when any member shall choose to withdraw himself from such society or parish, the mode of doing so is pointed out. It is not directly
stated that he shall no longer be regarded as a member; but this is
plainly implied by his withdrawing himself, which is provided for and
sanctioned by the statute. Thereupon he is to be no longer liable for
future expenses.
It has been urged, and we think justly, that it is implied that he
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shall be liable for expenses, which had been incurred prior to his
departure. The former part of the section made provision for the
case of a member, who had been accepted as such by another society, and given notice thereof to the clerk of the society, he was
about to leave. He is however held liable to be taxed for all
monies raised by such society, before he ceases to be a member
thereof. Whether this provision is to be limited to money duly
voted by sach society, or whether it may not be regarded as constructively including expenses lawfully incurred by the pruJential
officers of such society, it is not necessary now to determine. If it
is to be restrained to monies voted, the departing members, who
join another society, ·are more favored than those who do not.
There does not seem to be any just ground for this difference. The
mode in which the liability is to be enforced in the former part of
the section is by taxation ; no mode is pointed out, in regard to the
implied liability in the latter part.
It has been insisted, that those who have claims upon the society
for expenses incurred prior to the departure of a member, and the
case before us is of that description, may hold his person and estate
still liable to their judgment and execution. But we arc not satisfified that the liability implied, after the member has withdrawn himself, can be enforced by this e-xtraordinary remedy. It assumes
that his membership, for this purpose, continues ; but we do not foci
warranted in making this deduction, from the language of the act.
The provision was introduced for the benefit of the society from
which the member seceded, that their burthens might not be increased, in regard to expenses before incurred. They have without
doubt a remedy upon him, either by taxation or by a special action.
But it is inquired, what if all the members withdraw, or all who
are responsible, shall the claims of creditors be thus defeated ? To
this it may be replied, that if the corporation is dissolved, it cannot be charged as a corporation. And if members have seceded,
in pursuance of their statute privilege, they are no longer liable as
such. Whether a remedy in such cases might not be afforded by an
action on the case, or, upon contracts in writing, by a bill in chancery
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against those upon whom a liability may still remain, although not as
corporators, we are not called upon in this action to decide.
At common law, corporators are not answerable, in their persons
or their private property, for the debts or liabilities of the corpora~
tion. But by the usage and practice, for it does not seem to have
any other foundation, of Massachusetts and Maine, the case of towns
and parishes forms an exception to this principle. But the liability
is confined to inhabitants. The person and property of 11 citizen,
who removes out or one town and becomes domiciletl in another, is
no longer subject to be taken upon an execution, in a suit subsequently instituted against the town from which he removed; although it
might have issued upon a judgment for a debt which accrued prior
to his removal. We do not feel at liberty to extend this peculiar
remedy by construction; but hold its operation limited to those, who
were members or iinhabitants at the time of the rendition of judgment; or at most :at the time of the commencement of the action.
Exceptions overruled .

.BUTLER

vs.

R1cKER

ad'x.

Statutes of a penal ch11racter should, if possible, be so construed as to leave the cit,
izen free from penalties and from danger, without appealing to !he discreti~n of
any one.
The account which an administrator is required by Stat. 1821, ch. 51, $et. 28, to
render within six months after the report of the commissioners of insolvency, at
the peril of being liable to the creditors of the deceased for their whole demands,
is an account of the personal estate only.

Tms was an action of assumpsit, brought to recover the amount
of two promissory notes made by the defendant's intestate, and payable to the plaintiff.
In a case stated by the parties, it appeared that the intestate died
in July 1827 ; that the defendant was afterwards appointed administratrix, and on the sixth day of November 1827, duly returned an
inventory of the e,;tnte, and on the same day represented it insolvent,
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and procured the appointment of commissioners to receive and examine the claims of creditors ;-that the commissioners, at the expiration of the time allowed by the judge of Probate for creditors to
bring in their claims, which was Dec. 2, 1828, made their report,
in which the plaintiff's notes were included ;-that on the same day
the defendant exhibited and settled with the Judge of Probate her
administration account of all the personal estate ; and in January
J829, obtained license to sell the real estate of the deceased.
More than six months having elapsed after the commissioners had
made their report, without the settlement of any final account by the
defendant, the plaintiff, in October 1829, commenced this action for
the recovery of his whole debt. On the sixth day of November following, the judge of Probate allowed the defendant a further time of
three months to settle her final account; which she rendered and
settled Dec. 7, 1829 ; on which day the judge decreed that the estate was insolvent, and that distribution thereof pro rata be made
among the creditors, including the plaintiff; whose distributive share
was afterwards tendered, with costs up to the time of tender, and refused.
Upon these facts the case was submitted to the judgment of the
Court.
N. Emery, for the plaintiff, relied on the Stat. 1821, ch. 51, sec.
28, which requires administrators to settle their account of administration within six months after report made by the commissioners of
insolvency, upon peril of liability to creditors in the same manner as
if the estate had not been represented insolvent. And he contended
that the account there mentioned was a final account of the whole
estate, upon which the judge might decree a distribution among the
creditors. Pierce v. Whittemore, 8 Mass. 282 ; Ring v. Burton,

5 Greenl. 45.

J. Shepley and Burleigh, for the defendant, cited Nelson v. Jaques, 1 Greenl. 139; White v. Swa-ine, 3 Pick. 365 ; & parte
./1.llen, 15 Mass. 58 ; Paine v. Fox, 16 Mass. 129; Wildrage v.
Patterson, 15 Mass. 148; Walker v. Lyman, 6 Pick. 458; Foster v. ./1.bbot, l Mass. 324; Hunt 1,. Whitney, 4 Mass. 620; Col-
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man v. Hall, 12 Mass. 570; Shillaber v. Wyman, 15 .Wass. 322;
Pierce v. Whittemore, 8 .Mass. 282.
J. delivered the opinion of the Court at an adjournment
of the ensuing .May term in Cumberland.
WESTON

This action is attempted to be sustained, upon the twenty-eighth
section of the act to regulate the jurisdiction and proceedings of the
courts of Probate ; the defendant not having settled her final account
of administration, within six months after the report of the commissioners of insolvency, upon the estate of the intestate, had been
made to the judge. The section before stated, is transcribed in the
revised laws of this State, with very little alteration, from the statute of Massachusetts of 1794, ch. 5. It may aid in the just interpretation of the revised statute, to ascertain what the effect of the
statute of Massachusetts was, at the time of its enactment ; from
which the original intention of the legislature may be the better deduced. The statute of Massachusetts of 1783, ch. 36, respecting
intestate estates, sec. 8, required an administrator to give Land with
sureties, in the form therein prescribed ; conditioned among other
things to render an account of administration, within one year. The
condition of the bond was limited to personal estate ; and accordingly it has been decided,, that it did not impose upon the administrator the obligation to return an inventory of the real estate of his intestate, or to obtain license for the sale of the same, if wanted for
the payment of the just debts of the deceased . .Henshaw v. Blood, 1
.Mass. 35; Freeman v. llnderson, 11 .Mass. 190.
An administrator, as such, has nothing to do with the real estate;
except when there is a deficiency of personal assets. The administration account then, properly so called, could relate only to the
personal estate. It was not until the act of JUassachusetts of 1817,
eh. 190, relating to Probate Courts, that a new form of bonds of
administration was prescribed, requiring administrators to inventory
real estate ; which is the form also prescribed in our revised statute.
But the account of ailministration, which they are required to render within a year after it is granted, as the law now stands both in
Massachusetts and .\foine, i.~ of ths ;oods and ch:1ttels1 rights and

.APRIL TERM, 1830.

271

Butler v. Ricker ad'x.

credits of the deceased, at the time of his death. Neglecting to do
this within six months after the report of the commissioners of insolvency, the administrator is made liable to the creditors of the deceased, for their whole demands.
That the account, required to be settled within the period of six
months after such report, is of the personal estate, is further apparent, from the provision in the same section, that if, in consequence of
such neglect, the real estate of the deceased is levied upon and
taken in execution, it shall be deemed waste in the administrator.
This assumes that the real estate has not been sold under license.
Another reason is, that until the administration account, that is of
the personal estate, is settled, it cannot be known whether any, or if
any how much of the real estate may be wanted for the payment
of debts. It may be urged, that this may be known by comparing
the amount of claims allowed by the commissioners, with the inventory of the goods and chattels, rights and credits of the deceased. But there are still to be ascertained debts due for taxes, to the
State, and for the last sickness, and necessary funeral expenses of
the deceased, and the charges of administration. The allowance to
the widow, or, if there is no widow, to the minor children, is to b~
taken into the account. So if the personal property is sold, which
the administrator may obtain license to do, at the discretion of the
judge, the administrator is to account for the proceeds of the sales.
Further, it requires time, according as the business of the deceased
was more or less extended, to a8certain how far his rights and credits may be available ; and to demand and receive payment, by suit
or otherwise. All these are proper items in the account of administration, upon the settlement of which further proceedings may be
had, if necessary, for the sale of the real estate. The settlement
required by the statute upon which we have been commenting, cannot be such as finally discharges the administrator from his trust and
duty. It is merely to determine the amount of assets in bis hands,
subject to the claims of creditors. He has still duties to perform ;
for which he may be holden to account. The assets, thus ascertained, after the sale of the real estate if there be any, are to be
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held by the administrator, subject to the decree of distribution
among the creditors, in cases of absolute insolveucy.
The time allowed to the administrator, for the settlement of his
administration account of the goods and chattels, rights and credits of
the deceased, from the time of his appointment, until six months after
tbe report of the commissioners, may be sufficient for this purpose.
If not, the judge may extend it. But it is not sufficient to obtain
license, and to sell the real estate; and to collect and account for
the proceeds. If the administrator petitions a court of common law
for such license, which he may do, the kind c,f notice to all persons
interested, which the law requires to be given by such court, renders
a continuance of the petition to the succeeding term indispensable.
The same notice is required to be given, upon a similar petition to
the Court of Probate ; and after that court shall have passed a decree, granting such license, an appeal lies therefrom to the Supreme
Court. The efficacy of the license when granted, is by law extended to the term of one year. It can very rarely be possible, with
the utmost diligence, to obtain the license, and to make sale of the
real estate, within six months from the report of the commissioners.
If the account therefore, required to be settled within six months, is
to embrace his proceedings in relation to real estate, under peril of
the very penal consequences, upon which the defendant is attempted
to be charged in this action, he may be irretrievably ruined, when
in no fault; and ev,~n while in the faithful, diligent, and meritorious
discharge of his dut)'.
But, it may be said, he may escape this peril, by applying to the
judge for an extension of the time, under his hand and seal. To this
it may be replied, that a diligent and faithful administrator should be
in no peril; and that the law, if possible, should be so construed, as to
leave him free from penalties and from danger, without appealing for
security to the discretion of any one. Immunity to those who are in
no fault, should be a matter of right and not of in treaty.
The rights and duties of the administrator, in regard to real estate,
did not originally appertain to his office ; but are given and enjoined,
to carry into effect the policy of our laws, subjecting the real estate
of persons deceased to the payment of all their debts. For the fore-
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going reasons, we are of opinion that the account required to be settled by the twenty eighth section of the act, upon which the plaintiff
relies, is limited to the administration account of the personal estate.
And whatever relates to the personal estate, the administrator must
" at his peril settle within the period limited, unless he obtain from the
proper authority an extension of time. Thus provision is made to
quicken his diligence, in the main branch of his duty. If it should
be contended, that this construction will leave creditors without adequate remedies against the administrator, if he neglects his duty in
relation to the real estate, it might be replied that this consequence
could not change the construction. It would be for the legislature,
and not the court, to provide a remedy. In Wildrage v. Patterson,
15 .Mass. 148, Parker C. J. says there is no defect of remedy; for
that on a representation of such neglect to the Judge of Probate, " he
has the authority, and would be bound to execute it, to remove such
administrator and appoint another~ even one of the creditors, whose
interest as well as duty it would be to do justice in this respect."
It remains to apply the construction we have given to the statute,
to the case before us. The defendant settled her account of administration, charging herself with the whole personal estate, on the pay
when the report.of the commissioners was made to the judge. There
does not appear from the facts agreed, any failure of duty, or want of
diligence on her part. According to the agreement of the parties,
judgment is to be rendered for the defendant ; and the opinion of
the court is, that she is entitled to her costs.
Judgment for the defendant.
35
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SMITH,
In

plf. fo error, vs. MooRE.

II d~claration upon Stat. 1821, ch. 51, sec. 11, to recover the penalty there enact•
ed against an executor. for neglecting to file and obtain probate of a will, it is
necessary to allege, in the words of the statute, that the neglect was "without
just excuse made and accepted by the Judge of Probate for such delay." And
the want of this allegation is not cured by verdict.

But it is not necessary to aver that such omiision was intentional.
Where, after verdict for the plaintiff, the question whether the action was maintainable, upon the fac:ts proved at tbe trial and reported by the presiding judge,
was reserved for the consideration of all the judges, and judgment was entered
for the plaintiff according to their opinion; this was held to be no, bat· to a writ
of error brought to reverse the judgment for a defect of substance in the declaration.
ERROR to reverse a judgment of this court rendered against the
present plaintiff in error, in an action brought against him as executor of the last will and testament of John .Moore, to recover the penalty prdvided by Stat. 1821, ch. 51, sec. 11, for neglecting to file
the will within thirty days after the death of the testator, and obtain
probate of the same. See this case in 5 Greenl. 490.
The principal errors assigned were, that in the declaration it was
not alleged that the original defendant neglected to file the will
41
without just excuse made and accepted by the Judge_ of Probate
for such clelay"-nor that the omission was intentional.
D. Goodenow, for the plaintiff in error, to the first point cited
Little v. Thompson, 2 Greenl. 228; Spieres v. Parker 1 D. iy E.
141 ; l Day 186 note; Doug. 683; 1 Salk. 364; 2 Salk. 662;
Williams v. Hingham, 4 Pick. 341. And to the second point,
Stebbins v. Lathrop, 4 Pick. 33; Sanford v. Emery, 2 Greenl. 5;
Greenfield v. Cushman, 16 Mass. 393.
J. o/ E. Sheple~,, for the defendant in error, said that no writ of
error would lie in cases situated like this, it having been submitted to
the decision of the court upon the evidence reported by the judge ;
the parties agreeing, as the report showed, that if the evidence offered by the defendant was admissible, and, in the opinion of the court,
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constituted a good defence to the action, the verdict should be set
aside, and the plaintiff become nonsuit; otherwise, that judgment
should be rendered on the verdict, which was for the plaintiff, for
such sum as the court thought proper. Such an agreement, certified by the judge as made in open court, has all the effect of a case
stated by the parties, the judgment upon which is not reversible by
writ of error. Wellington v. Stratton, 11 Jl1ass. 395; Gray i•.
Storer, IO Mass. Hi3; Carroll v. Richardson, 9 Mass. 329 ; ./1.lfrerl v. Saco, 7 :Mass. 380. It was a judgment rendered by consent; and if il does not so appear, it is the mistake of the clerk,
which the court will cause to be corrected. Ex parte Weston, 11
~Mass. 418.
The judge's report also shows that the plaintiff in error has had
the benefit of proving, at the trial, all matters which he chose to offer in excuse ; which goes to cure the omission complained of, within the principle of Pangburn v. Ramsay, 11 Johns. 141 ; Dunning
v. Owen, 14 Mass. 157; Keay v. Goodwin, 16 .,Hass. 1.
As to the words omitted in the declaration, they constitute no part
of the statute offence; but are merely a provision by which the offender may be excused for neglect of his duty.

It is true that some au-

thorities do state, in general terms, that the declaration should negative the exceptions in the enacting clause of the statute on which the
action is founded ; but all agree that even an exception needs not to
be negatived, if found in a different section of the same statute. No
g0od reason can easily be found for this distinction. But in other cases
it.has been held that this rule is by no means universal. Lee v.
Clark, 2 East 333; King v. Stephenson, ib. 3G2 ; I Chitty on
Plead. 357; I Saund. 309 note 5.
The omitted words, however, do not constitute an exception ;
which is a restriction of the right of action to a certain class of individuals ; or the exemption of a particular class from the operation of
the law. They merely form an excuse for every offender, upon
certain conditions. And such matter of excuse, it is nevernecessary
to negative in the declaration ; it should be pleaded, or proved, by
ihe defendant. l Chitty on Plead. :229, Day's ed. note; Shelden
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Clark, 1 Johhs. 1,13; Bennett v. Hurd, 3 Johns. 438; 1'eal v.
Fonda, 4 Johns. 304; Hart v. Cleis, 8 Johns. 41.

11.

The opinion of the Court was read in the ensuing term, as drawn
up by
MELLEN C. J.
The objection which has been urged against our
sustaining the writ of error in this case, we do not consider as well
founded. The judgment before us discloses none of those facts on
which the counsel rests his argument. They do not appear on the
record ; and it is weU kn0wn that neither a report of a judge, nor an
exception alleged by a party according to our statute, constitutes any
part of the record. But if the facts did appear on the record, it
would not alter the case. The question reserved was whether the
action was maintainable upon the facts reported; and the usual language of the report cannot fairly be construed as meaning any thing
more. Whether aH the facts necessary to the maintenance of the
action were a\·erred in the declaration, was no part of the case reserved ; and the consideration of it was expressly excluded in giving our former opinion in this case. The case of Knox v. Waldoborough, 5 Greenl. lt35, in some measure resembles this. In a former suit for the same cause of action, the parties agreed on a statement of facts, with the usual clause, that if the court should be of
opinion that the action was not maintainable, the plaintiffs would become nonsuit ; and in submission to their opinion, a nonsuit was en~red ; and the question was whether these proceedings in the first
action amounted to a bar to the second. • The court decided that
they did not.
The 11th section of ch. 51 of the revised statutes, on which the
original action is founded, so far as it relates to the errors assigned,
is in these words;-·" That whenever any executor or executors of
the last will of any person deceased, knowirag of their being so named and appointed, shall neglect to cause such will to be filed within thirty days next after the death of the testator, in the Probate office of the county where he last dwelt, and proved and recorded
within such time as the Judge of Probate shall limit and appoint;
or present the said will and in writing declare his, her or their refo-
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sal, every executor so neglecting his or her trust and duty in that
behalf, (without just excuse made and accepted by the Judge of
Probate for such delay) shall forfeit" &c. The declaration contains
an averment that the will was then in full force and unrevoked ; that
the defendant knew of his appointment as executor ; and charges
his neglect in the language of the act, omitting, however, the words
contained in the above parenthesis.
Three questions are here presented. 1st Whether the defendant's
neglect is sufficiently alleged. 2d, Whether the plaintiff was bound to
aver that the defendant had no just excuse for his delay, which was
made to and accepted by the Judge of Probate. 3d, Whether, if
bound so to do, the omission and defect are cured by the verdict.
It is generally considered as a safe mode of declaring for a statute penalty, to declare in the words of the statute, as the plaintiff has
done in the present case ; without alleging any corrupt or illegal motive in express terms, where no particular motive is mentioned in the
law. It is averred in the present case that the defendant knew he
was appointed executor, and that the testator was dead. Now as
every man is bound and presumed to know the law, we must consider him as knowing that he was under a legal obligation to present
the will to the Judge of Probate within thirty days, and cause it to
be proved and recorded, or in writing declare his refusal. His
omission to comply with his duty in this respect was a voluntary and
direct violation of law. The averment of neglect, as to this point,
seems to be sufficient; for if a man knowingly violates a law, he
must certainly be considered as doing it willingly and intentionally.
The cases of Greenfield v. Cushman, and Sanford v. Emery, cited
in the argument, differ from this. In neither of those was there any
question of pleading, but merely as to sufficiency of proof; nor
was there evidence in either of an intent to violate any law, or even
do an improper act.
2. As to the want of an averment that the defendant'& delay was
without excuse, accepted by the Judge of Probate, there is some
perplexity and contradiction in the books, respecting the principles to
be applied in the decision of the question, in this and many othercases somewhat similar. There seems to be much curious learning
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and many nice and rather shadowy distinctions, the sound reason and
solid sense of which are not very easily discoverable ; still, where
they are firmly established, it is our duty to respect them in our decisions. The rule is laid down by Chitty, vol. 1, 229, in these
words: "In pleading upon statutes, where there is an exception in
the enacting clause, the plaintiff must show that the defendant is not
within the exception; but if there be an exception in a subsequent
clause, that is matter of defence, and the other party must show it, to
exempt himself from the penalty." The same principle is laid down
in 5. Bae . .11.br. Statute L. and in Rex v. Pratten, 6 D. 4- E. 559,
and Rex v. Jarvis, 1 East, 646, note. So also in Spieres v. Parker,
I D. 4' E. 141, Lord JUansfield says,-" It is a settlerl distinction
between a proviso in the description of the offence, and a subsequent
exemption from the penalty under particular circumstances ; if the
former, the plaintiff must, as in actions upon the game laws, aver a
case which brings the defendant within the act ; therefore he must
negative the exceptions in the enacting clause, though he throw the
burden of proof upon the other side." Indeed such seems to be the
whole current of English decisions as to the above mentioned principle of pleading. In answer to these, however, the counsel for the
defendant relies upon some supposed <listinctions, between this case
and Spieres v. Parker and also on several cases in New York. Mr.
Day, the learned editor of many valuable English works, in his edition of Chitty, vol. 1, 299, in a note observes,-" The correct rule is
this; if the proviso · furnishes matter of excuse for the defendant, it
need not be negatived in the declaration, but he must plearl it. In
this point of view it is immaterial whether the proviso be contained in
the enacting claus0, or be sukequently introduced in a distinct form.
It is the nature of the exception, and not its location, which decides
the point." As the ground of his opinion he cites the case of Sheldon v. Clarie, 1 Johns. 513; Bennett v. Hurd, 3 Johns. 438, and
Teel v ..Fonda 4- al. 4 Johns. 304, which seem fully to support Mr.
Day's opinion ; except that in all three of the cases there was a dis•
tinct proviso in form in the section on which the action was founded.
Mr. Dane, ch. 196, art. 8, sec. 21, cites the above case of Teel v.
Fonda, and state$ the principle of the decision ; but he expresses
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his opinion in the sentence which follows : " But this decision must
be understood to be subject to the rule laid down, art. 3, especially
Rex v. Pratten" 6 Do/ E. 559 ; in which case it was admitted and
held that the distinction had always been allowed between an exception in the enacting clause, creating the forfeiture, and a subsequent
proviso in the same statute.
In the case at bar, what has been termed the proviso or exception,
but which, properly speaking, is a qualification, stands in the centre
of the enacting clause, and before the first sentence is finished. Indeed we are not able to distingui5h it from the case of Little v. Thompson. That was au action of debt for taking and disposing of certain
of the plaintiff's logs. The statute on which the plaintiff professed
to maintain his action, provides " that if any person shall take, carry
away, or otherwise convert to his own use, without the consent of the
owner, any log, &c. he shall forfeit," &c. The plaintiff did not aver
that the logs were taken without his consent; and for that reason the
judgment was arrested. In both cases the omitted words were in the
midst of the enacting clause ; in one case, there was delay without
just excuse, prohibited under a penalty; and in the other, a conversion of property, without consent of the owner, prohibited under a
penalty. The case of Williams v. Hingham o/ Quincy Turnpike,
o/C, was decided on the same principle, and the court expressly proceeded on the above mentioned distinction. The section which subjected the proprietors to liability in damages to the sufferer, limited
the action to those liable to pay toll, (persons of a certain description
being by law exempted from the payment of toll;) and the declaration did not contain any averment that Williams was so liable. The
Chief Justice in delivering the opinion of the court, says," the cases
before cited sufficiently establish the rule that where an action is
" given by statute, and in another section, or a subsequent statute,
exceptions are enacted, the plaintiff need not take notice of them i~
his count, but leave it to the defendant to set them up in his defence ;
but when the exception or limitation is in the same section \vhich
gives the right of action, the plaintiff must negative its application to
his ground of action." The same principle is distinctly laid down
2 Pick. 139, Commonwealth v. Ma(X)well. After a aareful exami-
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nation, we have not found ourselves at liberty to depart from a rule
so long and so firmly established, although we are always disposed to
go to the utmost limits of our legal authority in support of a declaration, after a verdict has been given.
With the same disposition, we have also examined the 3d question ; but we are satisfied that the defect in the declaration is not
cured by the verdict. On this point the beforementioned case of
Little v. Thompson seems to be a guide for us ; for though the omitted averments should have been in both cases inserted ; yet in both
also the burden of excusing proof, would have been thereby thrown
upon the defendants. But in addition to this, we would observe that
in most cases where a defective declaration is cured by verdict,
the facts omitted are such as must be presumed to have been proved on trial, by the plaintiff, or he could not have obtained a verdict.
Our law books contain numerous cases of this kind. But the present case is different; the plaintiff was entitled to a verdict, on proof
before the jury of the facts stated in the declaration. Those facts
we presume were proved ; but as the facts alleged have no reference
to those facts necessary to be proved in the defence, there is no
ground for any presumption. It follows therefore, that the verdict
for the plaintiff does not prove that no excuse ever was made and
accepted. The cause might have been called on to trial when the
defendant's witnesses to prove that fact were absent. It is said in
the argument that the defendant attempted to prove an accepted excuse, but failed. The answer to that observation or statement ii,
that in deciding this motion we have nothing but the record to inspect
for allegations and facts ; and the declaration is the only part of the
record which contains any which can aid us.

Judgment reversed.
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CoFrIN's case.
Where the plaintiff in an action served his own writ by leaving a summons with the
defendant, and made a return of the same, with an attachment of property thereon, iO: the name of J. D. a deputy sheriff;-this was held not to be "pretending himself to be a deputy sheriff," nor acting as such; and therefore not indictable under Stat. 1821, ch. 92, sec. 8.

THE defendant was indicted for falsely pretending himself to be a
deputy sheriff, and taking upon himself to act as such, in assuming
to serve a writ in his own favor against one .M.ehitable Berry.
At the trial, it appeared that the defendant left the summons in
the window of the house, and wrote a return on the writ stating
that fact, and the attachment of certain real estate; which he signed with the name of one Joseph Davis, a deputy sheriff of this
county; and that soon afterwards, meeting Davis in his office,
he held up the return at a little distance from him, saying, "I have
served a writ for you; you wont deny your name, will you?'' Perceiving Davis to hesitate, he repeated the question ; to which Davis replied "No, I shall not deny my name."-But this, the officer
testified, was said not intending to acknowledge the signature, but
to obtain possession of the writ, that he might take a memorandum O' •
the names of the parties, and the date of the return. The jury found
that the signature to the return was not the handwriting of Davis.
Hereupon the defendant contended that what was thus done by
him did not constitute the offence charged ;-and that what passed
between himself and the officer was a sufficient recognition of the
act, to authorize an acquital. But by direction of T¥eston J. before whorn the cause was tried, a verdict was returned against the
defendant; which was taken subject to the opinion of the court
upon the points raised in defence; it being agreed that if the court
should, be of opinion with the defendant, the verdict should be set
aside, and a general verdict entered in his favor:
The cause was, submitted without argument.
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MELLEN

C. J. delivered the opinion of the Court.

The language of the 8th sect. of the revised statute, ch. 92, on
which the indictment is founded, is this :-" Be it enacted that if any
person, not being really and bona fide a sheriff, deputy sheriff or
constable, shall pretend himself to be either of said officers, and take
upon himself to act as such, or to require any person or persons to aid
or assist him in any matter appertaining to the duty of sheriff," &c. To
subject a person to the penalties of the above provision he must do
both the acts specified ; he must pretend himself to be a sheriff, deputy or constable, and assume to act as such. The offence is charged in the words of the statute ; but the proof was, not that the defendant pretended himself to be a deputy sheriff, but that he did an
act in the name of the deputy sheriff mentioned, and with the intention of obtaining his sanction anu adoption of it. This branch of the
charge therefore, is disproved by the evidence, and this is a constituent part of the offence described in the statute. Neither do we
think that the defendant in what he did, "took upon himself" to act
as a deputy sheriff, according to the true construction or design of
the act, which evidently contemplates the open assumption and exercise of authority, claiming it as officially belonging to him; as in the
instance put, of requiring aid and assistance.
We are all of opinion that the indictment is not maintained by the
proof; and according to the agreement in the case, the verdict must
be set aside, and a general verdict be entered for the defendant.

CowELL vs. TaE

GREAT FALLS MANUFACTURING
PANY,

CoM-

In a complaint for flowing lands, under Stat. 1821, ch. 45, no appeal lies from the
judgment of the court below, unless the respondent, in his plea, either denies
the title of the ccmplainant to the lands flowed, or claims the right to flow them
without the payment of damages, or for an agreed composition.

Tim was

:t

complaint for flowing lands by the erection of the re-
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spondents' mill-dam. On the appearance of the respondents, the
court below, by consent of parties, appointed com.missioners pursu~
ant to the statute, to make a true and faithful appraisement, under
oath, of the yearly damages, if any, done to the complainant by
flowing his land ; and how far the same might be necessary ; and to
ascertain and make report what portion if the year the land ought
not to be flowed. The commissioners returned that no damages
were sustained. Whereupon the complainaut requested a trial by
jury, at the bar of the court ; and the respondents filed a general
plea of not guilty, upon which issue was joined. The jury found
that the respondents were guilty; and that it was necessary that they
should keep up their darn at its present height, during the whole of
each year; and assessed a sum in damages, to be paid for each
year in which the flowing might be continued. Judgment being rendered upon this verdict in the court below, the respondents claimed
an appeal to this court ; which Whitman G. J. refused to allow;
and the question now was, whether, in this case, any appeal did lie.
The point was briefly spoken to, by J. Shepley for the appellants,
and N. Emery and Hayes for the appellee; after which the opinion
of the Court was delivered by

J.

It has been contended, by the counsel for the party
claiming an appeal in this case, that the second section of the act of
Massachusetts, Stat. J 797,, ch. 63, and the third section of our
revised statute, for the support anti regulation of mills, are substantially the same. Upon comparing them however, a manifest difference will be found to exist. In the Massachusetts statute, it is provided that if any owner or occupant of any mill shall plead to such
WES'.rON

complaint, and in his plea i,hall dispute the statement made by the
complainant, or shall deny the complainant's title to the lands, said to
be damaged by flowing, &c. after the trial of an issue joined thereon
in the Common Pleas, an appeal is given to the Supreme Judicial
Court. In the corresponding section, in the revised statute of
Maine, the words, " and in his plea shall dispute the statement
made by the complainant," are omitted. But if the own.er or occupant of the mill deny th€1 right of the complainant to the land.,
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alleged to have been flowed; or claim to flow without payment of
damages, or for an agreed composition after issue, trial and judgment
thereon in the Common Pleas, an appeal is given to the Supreme
Judicial Court. Now in the case before us, no such plea was made
by the respondents there, either before or after the appointment of
the commissioners. These pleas are in their nature preliminary to
the appointment of commissioners, and could not regularly be received after the agreement of the parties to such appointment, for
ihe purpose of obtaining their report upon the questions by law to be
submitted to them. Their adjudication upon these questions is not
conclusive, but subject to the revision of a jury, at the bar of the
court. Stat. 1824, ch. 26 l, sec. 1. It is manifest, that these questions alone are open to their consideration ; for these proceedings are
directed by the statute, only in case the owner or occupant of the
mill, after notice, shall not appear to answer to the complaint, or appearing, shall not show sufficient cause against the appointment of
comm1ss10ners. Neither of the questions in the third section of the
statute of 1821, ch. 45, were or could be tried by the jury, after
their report, and consequently no appeal lies to this court.
The respondents rely upon the case of Lowell v. Spring, 6 Mass.
398, in which it is stated by Parsons C. J. in delivering the opinion
of the court, that if the respondent deny that the compbinant has sustained any damage, and issue be joined upon this point, after trial and
judgment in the Common Pleas, an appeal lies to the Supreme Judicial Court. And it is insisted that this question being one of those
which by our law is submitted to the commissioners, and subsequently to the jury, the same construction should obtain upon our
statute. An appeal lies in Massachusetts, because such plea disputes the statement made by the complainant ; but in our statute, the
right of appeal is clearly narrowed, by the omission of this general
ground, given by the statute of Massachusetts, and it is limited to
judgments rendered in the Common Pleas, upon the pleas specifically pointed out in our statute, of which the plea upon the complaint
under consideration is not one ; we are therefore of opinion that the
court of Common Pleas rightfully refused to allow the appeal in the
ease before us; and it is accordingly not sus1ained.

OASES
ur TH&

SUPREME JUDICIAL COURT
IN THE

COUNTY OF CUMBERLAND, MAY TERM, 1830.

PLUMMER

vs.

NoBLE.

Where a judgment creditor bad been absent from this State several years, having
entered the army during the last war; and was slain in battle in 1814; and his
attorney, not knowing this fact, afterwards sold and assigned the judgment to another person, alike ignorant of the death, and who commenced an action of debt
on the judgment, believing that there was good cause to maintain it, and probably Jed into that belief by the conversation and belief of the attorney ;-it was
held, in a suit by the debtor against the assignee for malicious prosecution, that
these circumstances were sufficient proof of probable cause.

THis was an action of trespass on the case for maliciously suing
the plaintiff and attaching his estate, in an action of debt on judgment,
in the name of one Lemuel Bradford, who was dead.
At the trial, before the Chief Justice, tbe plaintiff proved that the
defendant caused a writ to be sued out against him, Oct. I 3, 1824,
in the name of Bradford, on a judgment recovered at October term,
1807, for something more than a hundred dollars; and that thereup•
on the sheriff had attached his interest in the house in Portland, in
which he dwelt, and also in another lot in Portland, fronting on Forestreet. He also proved that Bradford was killed in the sortie from
fort Erie, Sept. 17, 1814; that the official report of the killed and
wounded in that affair was published in the newspapers of the day ;

286

CUMBERLAND.
Plummer v. Noble.

and that his death was generally known in Portland, wh1;re h9 resided at the time he entered the army.
It further appeared that the defendant bought the judgment declared upon, of Mr. J{insman, the attorney who recovered it; and who
did not know of his client's death, but supposed him to reside in
Massachusetts ; and who, being a creditor of Bradford, assumed to
assign the judgment to Noble, passing the whole amount to the credit
of Brridford. The purchase was made at the suggestion of the attorney, who was to receive forty dollars for the demand, if it should
be recovered. JV'oble, who came to reEide in Portland after Bradford's departure, was ignorant of the fact of his de;1th, till after 1,ervice of the writ ; and on ascertaining it, the plaintiff was informed
that the suit would be prosecuted no farther.
The plaintiff further proved that the estale attached in Fore-street,
was mortgaged by him to the defendant, July 13, J 818.
The defendant then produced a copy of a deed of release and
quitclaim, dated Sept. I, 1822, by which he had conveyed all his
interest in that parcel to one Eleazar Wyer.
The plaintiff then offered parol evidence to show that this conveyanr:e to 1Yyer was without valuable consideration, and was in trust
for Noble ; but this evidence the Chief Justice rejected, as it contradicted the deed, which, moreover, the plaintiff ha<l no right to impeach.
Upon this evidence the Chief Justice instrncted the jury that there
were two questions in the rnuse for consideration ;-first, whether
the prosecution against the plaintiff was without probable cause;and secondly, whether it was malicious. On the first point he said
that the judgment recovered by Bradford was incontestible proof of
a lawful demand ; that a ju<lgmen~ closed all dispute between the
parties concerning its subject matter ;-that this judgment appeared
to be due; but of this they might inquire ;-and that Mr. Kinsman
had a right to transfer it; crediting his client with the amount, as he
had testified. But he further instructed them that Bradford being
then dead, he considered it their duty, m1 the whole, to regard the
action against the plaintiff as commenced without probable cause.
On the question of malice) he instructed the1_11 to examine all th~
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evidence, and thereupon to deciJe whether the suit was instituted
fairly, to recover the amount of the judgment, under a purchase, and
an authority s1Jpposed to be sufficient ; and without knowledge of the
plaintiff's death ; 01· whether the defendant had in that transaction
acted maliciously.
Under these instructions, to which the plaintiff filed exceptions,
the jury found for the defendant.
Deblois, for the plaintiff, argued-1st. That if it were competent
for the defendant to introduce the deed from himself to Wyer to rebut
the inference of malice; it was equally proper for the phintiffto avoid
that effect by evidence showing that the conveyance was merely colorable. Any stranger may falsify a deed for covin. 2 St~rk. Ev.
585, 587. Yet the proof here offered was not contradictory to the
deed, but merely went to show a resulting tn1st in the granter. On
either 6round, whether of covin 01· of trust, it was admissible. 1
Cruise's Dig. 414,482, 492; 1 Stark. Ev. 254; Jackson v. Stiernberg, 1 Johns. Ca. 153; Foot v. Colvin, 3 Johns. 216; Lloyd v.
Spillet, 2 .11.tk. 150; 3 Stark. Ev. 1040, 104:3; Pree. Chan. 80.
2. The purchase of the demand was illegal, being of the nature
of champerty ; and was tbernfore of itself evidence of malice. 2
Hawk. P. C. 393; 2 Inst. 203; Thurston v. Perciz•al I Pick. 415.
3. The conduct of the defendant, in commencing the suit without
making due inquiry, when the circumstances rendered it so very
probable that the original plaintiff was dead, and the truth was so
easily ascertained, involved all the consequences of actual knowledge.
It was the crassa ignorantia, which in law amounts to malice. 5 Jlmer. LawJour. 514; Brooks v. Warwick, 2 Stark. R. 342; Purcell v. McNamara, 9 East. 362; 2 Stark. Ev. 915; 2 Dane's .11.br.
ch. 70, art. 1, 3, 6.
4. The transfer of the judgment was illegal and void, for want of
authority in the attorney, his principal being dead. Harper v. Little,
2 Green!. 14.

N. Emery argued on the same side.
Longfellow, for the defendant, cited 2 Phil. Ev. 114.

CUMBERLAND.
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MELLEN

C.

J. delivered the opinion of the Court.

The questions presented on the exceptions are, whether the copy'

of the deed from Noble to Wyer was liable to impeachment in the
manner and for the reasons urged by the plaintiff's counsel ; and
whether the instructions of the judge to the jury were correct. It is
contended that the conveyance, if made without any consideration,
and merely in tmst for the benefit of Noble, would, if admitted to the
jury, have been evidence, tending to prove malice in the defendant.
The deed was made more than two years before the alleged malicious
action was commenced ; and would on that ground seem to have no
possible tendency to prove any thing in the cause. But the proof
offered was parol only ; and of course was improper to shew a trust,
when the deed was in the usual form, conveying the land to the grantee in fee, to the use of him and his heirs. Northampton Bankv.

Whiting, 12 Mass. 104; Jenny v. Alden, ib. 373; Storer v. Batson, 8 Mass. 431; Flint v. Sheldon, 13 Mass. 443.
It was not alleged that it was fraudulently made, but only without
consideration. But what was that to the purpose? The deed would
have passed the estate to Wyer, as against all persons but the creditors of Noble. This objection cannot be sustained.
The next is, that the purchase of Bradford's judgment of Kinsman,
was in itself an offence, and amounted to champerty. The answer is
that an offence cannot be committed without an improper intention ;
and the jury, under the instruction of the court, have decided that the
suit was fairly instituted to recover the amount of the judgment, undef' a purchase, and an authority supposed to be sufficient, and without knowledge of the plaintiff's death ; and that he acted in the transaction without any malice, and with the intention of securing the
demand. This objection seems to be completely settled by the verdict ; and in this view of the subject the exceptions mnst be overruled; because, in order to support the action, there must have been a
want of probable cause, and also malice. It is urged that the instructions were incorrect, because the judge did not state the law to
the jury that from the want of probable cause, malice may be presumed. He did state that hoth must concur; and such is the law,
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If any more explicit instruction was desired it should have been
requested; and then, if improperly withheld, there would be good
ground of exception. But though the judge did, with some appearance of doubt, instruct the jury that there was not probable cause;
yet we are all, upon consideration of the facts, inclined to a differ1;:;Jt oe;rnc,u.
The debt due from Plummer to Bradford was certain
and undisputed ; there was a good cause of action, by some person,
on that judgment; and though the action brought in the name of
Bradford after his death, could not be maintained, yet his death was
not theu known. Noble believed there was a good cause to maintain that action, and was probably led to that belief by the conversation and belief of Kinsman.
On the whole, in any view of the case, our opinion is that the exceptions mus.t be overruled.
Judgment on the verdict.

BULLARD

vs.

HINKLEY.

Where a debtor, to defraud his creditors, made a fictitious mortgage of his estate;
and afterwards a creditor, deeming the mortgage bona fide, attached the right in
equity of redemption, which was subsequently sold by the sheriff to an innocent
purchaser; and pending the attachment another creditor extended his execution
on the land, and caused it to be set off in fee, treating the mortgage as a nullity;
it was held, that the mortgage, being fraudulent, created no equity of redemption;
that the sheriff's sale was void ; and that therefore the subi;equent extent gave the
better title to the land.

Tms was a writ of entry. The principal facts are stated in 5
Greenl. 272, where the.same case is reported. Both parties claimed the land under levies of executions against one Houghton. The
<lemandant, who was a judgment creditor, took the land by extent,
in May 1825, under an attachment made .March 28, 1824.
The tenant claimed title by deed from Mr. Everett, who had purchased the right in equity at sheriff's sale, .11.ug. 17, 1824; and
showed a mortgage made by Roughton to one Larrabee, .June 1,
;)7
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1822, which was recorded ~larch 13, 1824; and an attachment of
the right in equity .March 19, 1824, at the suit of David Dunlap;
under which attachment the right was regularly taken an<l sold on
execution. After the right was seized in execution, and before the
sale, Larrabee sent the notes metitioned in the mortgage, and a deed
of release of the mortgage itself, to Houghton's wife, he being then
out of the country, to which he did not return till long after all these
transactions. She had no authority from him to receive the deed;
of which he had no knowledge till his return. The demand ant prov•
ed that the mortgage was fraudulent ; the debt therein mentioned
being principally fictitious. Houghton released the land to the tenant
July 29, 1825.
Upon this evidence the jury were instructed by the Chief Justice
that if the mortgage was fraudulently made, as it seemed to have
been, yet if that fact was unknown to the tenant at the time of his
purchase for a valuable consideration, it could not in law affect his
title : and that if Houghton's wife was not authorised by her husband
to receive and accept the release, it di<l not operate to pass any estate till it was accepte<l by Houghton, upon his return; and therefore did not affect any rights previously acquired under the sale.
The jury returned a verdict for the tenant; •saying that the mortga;e was fraudulent;. but that neither the tenant, nor Ei•erett, nor the
officer were conusant of the fraud ; and that the wife had no authority to receive the release. The verdict was taken subject to the
judgment of the court upon the instructions given to the jury.

Fessenden and Deblois, for the demandant, argued that the mortgage having been found to be fraudulent, there never was any right
in equity of redemption created, and so no foundation for the proceedings under which the tenant claimed to hold. Sands v. Codwise, 4 Johns. 546; Goodwin v. Hubbard, 15 Mass. 210; Ricker
v. Ham, 14 JU.ass. 137; 3 .Jl,.lass. 573; How v. Ward, 4 Greenl.
195; Powel on .Mortg. 23, 24. It was equally void as to all the
creditors of Houghton ; and therefore no one of them could make it
good by election. But if it were not so, yet the notes having been
voluntarily given up before the sheriff's sale, that was in law a discharge of the mortgage ~ leaving no equity remaining to he sold,
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Gray v. Jenks, 3 Mason 520; Vose v. Handy, 2 Greenl. 322;
Darling v. Chapman, 14 Mass. IOI.
Greenleaf, for the tenant, maintained his title on the ground that
the mortgage might be treated a, voiJ or not, at the election of any
creditor who might first acquire the right by priority of seizure ; and
that an innocent purchaser under a sale of the equity ought to be
suffered to hold it, on the same principle by which the innocent purchaser from a fraudulent grantee is protected. If the right in equity
produced more than sufficient to satisfy the demand it was sold for,
the surplus might be attached in the sheriff's hands by any other
creditor. If it sold for less than its value, it might be redeemed by
an unsatisfied creditor, within the year, and sold again. And in either case, the fraudulent mortgagee might be reached by a bill in equity; and compelled to satisfy any creditor, to the value of the pretended mortgage.
The payment of the debt after seizure in execution, he insisted,
was not within the provisions of Stat. 1821, ch. 60, sec. I, 17, 18;
and so did not affect the case. The statute contemplates only payments made after attachment, and before seizure in execution.
The opinion of the Court was read at the following November
te.rm as drawn up by
MELLEN C. J.
This cause has once been before the court, upon
certain facts reported and questions of law reserved. The decision is
found in 5 Greenl. 272. Upon revision of our opinion, we are perfectly satisfied of its correctness. The verdict was then set aside,
which had been returned for the demandant, and a new trial granted.
On the last trial a new question of law arose, for the decision of which
tbe cause is again to be examined, in connexion with a new and
prominent fact, which did not appear on the former trial; but it appears now, the jury having found that the mortgage deed from Houghton to Larrabee was frandulent, and made to defeat the rights of
Huughton's creditors; though they have also found that neither the
officer who attached and sold the equity, nor Everett, the purchaser
of it, nor the tenant, was in any manner or in any degree conusant of
the fraud. 'l'he intl'Oduction of these facts into the cause, bas chang·
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ed its complexion, and occasioned much doubt and hesitation on ou1·
part. The question before us is by no means free from di!l'iculty ;
and such as has never before been presented to om· minds. We
have, however, after much consideration, come to a conclusion with
which we are satisfied.
The demandant's title is short and simple. The mortgage, though
executed and recorded before the demandant's attachment, being
fraudulent, was voidable by the creditors of Houghton. At the time
of the attachment, Larrabee was the apparent owner of the fee as
mortgagee; and the dcmandant attached the laud, not treating the
conveyance as a mortgage, but as a nullity. Whether he then knew
or suspected the fraud, does not appear. He obtained judgment and
extended his execution upon the land .,lf.ay 28, 1825, within thirty
days after the judgment, which levy was seasonably recorded. All
this, Bullard, as a creditor of Houghton, had an unquestioned right
to do; for, as against him, the mortgage was an ineffectual conveyance and voidable at his pleasure. This is his title ; and it is a good
one, unless the proceedings relating to the attachment and sale of the
equity, and the purchase of Larrabee's right as mortgagee, have defeated it. In the statement and view of the demandant's title, we
may here introduce the quitclaim deed from Larrabee to Houghton,
dated July 15, 1824. Though this does not appear to have been
accepted by Houghton at the time of its date, yet it was delivered to
him and accepted by him, several months before Bullard's levy,
which was not till the latter part of .May in the next year. So that
whatever estate was conveyed by the mortgage to Larrabee, was reconveyed to Houghton before the levy, provided such operation was
not prevented by the previous seizure of the equity on Dunlap's execution.

We formerly decided that the release. in the then existing

circumstances and upon the facts then disclosed to us, could not and
did not operate to the prejudice of the tenant; but on the contrary
that it operated by way of assignment of Larrabee's title as mortgagee. It is, however, of no importance now, whether it operated as
an assignment or a release of the mortgage, provided the fraud between Houghton. and Larrabee, which poisoned the mortgage deed
in its creation, produced those fatal consequences in relation to the
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tenant's title, which the counsel for the demandant contends were
produced; for in that case, it vested the estate in 1-loughton and
made him absolute owner of it in appearance as well as in fact, be:..
fore Bullard's execution was extended. The important inquiry then
is, "What effect has the original fraud produced upon the mortgage,
and upon the respective rights of Hougltton and Larrabee, as mortgagor and mortgagee, and upon those claiming under them?"The position of the demand ant's counsel is, that a fraudulent mortgage creates no equity of redemption in respect to a creditor who
elects to consider and treat it as a nullity, by extending his execution in usual form upon the land ; and that by such a levy the apparent equity of redemption instantly vanishes, and the purchaser of
it, when sold on execution, is at once defeated, and his supposed title
becomes a perfect nullity ab initio; and that what was considered as a
substance at the time of the sale, has been proved to be merely a shadow. If this position is correct: the priority of attachment and title, is a
matter of no importance. In examining the cause, as to the effect
of the fraud in the mortgage, we have been led into some confusion
by comparing the sale of the equity by a sheriff on execution, to a
sale by Houghton himself: but upon a more careful examination of
the subject, we perceive a distinction which must not be disregarded,
considering the purchaser in both cases as unaffected by notice of
the originul fraud. As to all persons but the mortgagee, the mortgagor is in law considered a.-; the owner of the fee; therefore, in the
present case, if Houghton had conveyed to Everett the premises in
question, he, being an innocent purchaser, might defend himself
against Larrabee, and by proof of the fraud, completely defeat the
mortgagP, and hold the land relieved of all incumbrance, as an absolute estate. But a sale of an equity of redemption is a statute sale,
and in all cases of a statute title, all the circumstances necessary to
give effet to that title must concur ; otherwise nothing passes. The
numerous decisions respecting the levy of executions are illustrations
of this principle. The statute which authorises a sale of an equity,
presupposes the existence of a legal mortgage. Surely the legislature, in enacting this provision, cannot be considered as making arrangements and regulating proceerlings respecting the management
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and disposition of property, in such a manner as to protect fraudulent transactions, while at the same time the law condemns all such
transactions ; and as has been before observed, authorises a levy
upon the lancl, by any creditor, who may incline to treat the mort•
gage as a nullity ; which levy, by the express language of our statute
shall make as good title to the creditor, his heirs or assign~, as the
debtor had therein; and, as to such creditor, a fraudulent grantor or
mortgagor has a good and legal title, his conveyance notwithstanding.
Though a deed may be valid between the parties, but voidable on
the ground of fraud, by the creditors of the grantor, yet we do not
perceive on what consistent principles it can be, as in the present
case, treated by one creditor as a valid deed and a subsisting mortgage, and by another creditor as fraudulent and void ; or, to be
more definite and particular, how one creditor, by choosing to treat a
mortgage as ualid and bona.fide, and attaching the equity of redemption, which may apparently be worth but one tenth of the value of
the premises mortgaged, can by so doing, deprive another creditor of
the right of effectually attaching the land or premises-disregarding
the mortgage-and extending his execution thereon and acquiring a
good title to the whole. If one creditor of the mortgagor, and perhaps a friendly one, can, by attaching the equity, bind the handli
and rights of all other creditors, it would seem to change the law
and prevent the due application of its principles; for in such a case
the purchaser of the equity will have the right to redeem ; and by
redeeming, he will become, in the case put, the owner of the whole
by paying one tenth-being the apparent value of the equity of redemption; and in what manner can the honest Greditors of the
mortgagor reach the property in the hands of the purchaser of the
equity, who bas, on the principles contended for by the tenant's counsel, acquired a good title to the whole, by paying the one tenth of its
value. Principles which may lend to such consequences, have a
suspicious appearance ; and on examination, they cannot be sanctioned. The law, under which the tenant professes to derive his
title, has authorised the sale of an equity of redemption. The provision of the statute presupposes the legal estate to be in one man,
and the equity of redemption in another ; and it has prescribed the
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mode of proceeding by which a creditor of tbe mortgagor may avail
himself of all tbe interest which be has in the premises, that is, by a
sale of the equity, which is worth the difference between the debt
hone&ily secured by the mortgage, and the fair value of the premises mortgaged. But in the case of a fraudulent mortgage such is
not the fact. In such a case, where the asserted debt is merely fictitious, tbe whole estate in the premises is liable for the debts of the
mort~agor, and may he seized, appraised and taken in execution;
and the whole legal estate being gone, there can be no equity of redemption. . It is true, it does not appear that tbe fraud was discovered until after the levy on the land and the sale of the supposed
equity ; but the rights of Everett, in virtue of his purchase, must be
decided upon facts as they then existed ; not merely as they were
then known. In the view we have taken of the cause, the want of
a scienter on the part of Everett and the tenant, ceases to be of any
importance. Everett, in fact, purchased nothing at the auction, and
he sold nothing to the tenant, nor did any thing pass to him by
Houghton's deed of July 29, 1825, because it was executed several
months after Bullard's levy. We conclude this opinion by observing that a bona fide purchaser, without notice, may indeed protect his
title; but he must be a bona fide purchaser of the mortgage ; and
not a person claiming and coming in after, but not unrler, the mortgage. As in this case the tenant does not so claim, Bullard by his
levy has defeated the mortgage ab initio, and proved that there never was an equity of redemption, by the sale of which on execution,
a levy on the land, before or after such sale, could be defeated.
We are of opinion that the verdict must be set aside and a
New trial granted.
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CLARK 'VS, FoxcROFT,
Where the sheriff justifies under final process, it is not necessary to show it returned.

ln a suit against the sheriff for not levying an execution, it is a good defence that
the pbintiff's judgment was fra11dulent, the sheriff first proving that he repre•
sen ts a creditor of the judgment debtor, by showing a legal precept in his hands.
Tho sheriff, justifying undct a brief statem~nt, is not bound to prove all the facts
therein stated, if enough is shown to constitute a good defence.
The title of a pnrchaser under a sheriff's sale may be good, without showing the
execution returned.

Tms was an action of the case against the late sheriff, for neglect
of his deputy in not levying an execution against one Small, on the
goods attached on the original writ against him. The judgment was
recovered at October term, 18:26.
The sheriff pleaded the general issue, and filed a brief statement
pursuant to the statute ; justifying his alleged neglect 9n the ground
that certain other creditors of Small, impeaching the plaintiff's judgment as obtained by fraud, had placed their precepts in the hands of
the <leputy, by virtue of which he had sold the goods in question;
and that certain creditors of .Cla.rk, insisting that he was a partner
with Small, had placed their precepts also in the same officer's hands,
directing bim to retain a moiety of the proceeds of sale to their use.
At the trial, the defendant showed one of the precepts against
Small, mentioned in the brief statement ; and proved that it was delivered to the deputy within thirty days after the rendition of judgment in a suit in which the same goods had been regularly iittached
subsequent to the attachment of the plaintiff. And he also offered
testimony tending to show both the fraud, and the partnership, as
alleged.
The plaintiff called for proof that the execution had been regularly returned, with the doings of the officer thereon, into the
clerk's office, agreeably to its precept, before the defendant could
be entitled to impeach his judgment for fraud. And the Chief .Jus-
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tice ruled that until such proof was made, the defendant would not
appear to have any such interest in the property as would entitle
him to impeach the title of the plaintiff, or to interfere in the question
of partnership between him and Small.
The defendant then prayed that the deputy might ha\'e leave to
make out and annex to the execution a return of his doings thereon, which he had principally prepared during the trial. But this was
refused by the Chief Justice, the sheriff and the deputy having been
out of office about nine months.
The plaintiff also called for proof of all the other precepts mentioned in the brief statement; but after the motion to amend was denied,
no further proof was oflered. And the defendant filed exceptions to
the decisions of the Chief Justice, the jury under his direction, having found for the plaintiff.
N. Emery, Fessenden and Deblois, supported the exceptions. To
the point that it was not necessary for the sheriff to show his precept
returned, they cited Rowland v. Veale Cowp. 18; Hoe's case, 5 Co.
90; .711lounijoy v. Jlndrews, Cro. El. 237; Morse v. James, Willes
126, note b; Chesley v. Barnes, IO East. 8.2; 6 Com. Dig. Retorn, F.; 2 Chit. Pl. 591, notex; 3 Dane's .11.br. 91; Bealls v.
Guernsey, 8 Johns. 52 ; Ingersol v. Sawyer, 2 Pick. 279; .fl.dams
v. Balch, 5 Greenl. 188; Gates v. Gates. 15 Mass. 310; Pierce v.
Jackson, 6 Mass. 242; Iligh v. 1¥ilson, 2 Johns. 48; 5 Burr.
2631 ; 1 Wils. 44. That it was competent for the defendant to
have proved that half the goods were Clark's, against whom he held
a precept; by way of reducing the damages; Prescott v. Wright,
6 Mass. 20; Quincy v. Ilall, I Pick. 357. And that the motion
to amend the return should have been granted ; Gardiner v. Hosmer, G Mass. 327; Hayward v. Hildreth, 9 Mass. 393 ; Water-

house v. Waite 11 Mass. 207; Ladd v. North, 2 ."ft!lass. 514;
Ludden v. Leavitt, 9 ."ft!lass. 204; Tidd's Pr. 928; Wells ~ al. v.
Pickman, 7 D. ~ E. 174; Cooper v. Cliitty, I Burr. 20; 9 Johns.
99 ; 4 Wheat. 503; How v. Starkweather, 17 Mass. 239; 8 .ilfass.
326.
Longfellow and Greenlraf, for the plaintiff, contended that whatever might be the law in England; yet that in this State, by force of •
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statutory provisions, the sheriff was bound to return_ his precept, before he could justify under it. Stat. 1821, ch. 59, sec. 37; Stat.
1821, ch. 60, sec. 3, 5; Hammat v. Wyman, 9 Mass. 138; Winslow v. Purinton, 7 Mass. 392. But even in England, the sheriff
must return a ca. sa. Wickham v. Hobart, 6 Com. Dig. 240. And
the English authorities concur that he must return all those precepts
which are either the foundation of farther proceedings, as mesne process; or which are of a nature to be executed by an inquisition; as
an extendifacias, or an elegit. And our writ of execution partakes
of the nature of both these. Ladd v. Blunt, 4 Mass, 402.
The amendment, they said, was properly refused; the sheriff having been long out of office, and so not responsible for the act of the
deputy if he should make a fal,.e return ; Blake v. Shaw, 7 Mass.
505; Stat. 1821, ch. 92, sec. 1 ; Wells v. Battelle, 11 .M.ass. 477 ;
and it would be of mischievous tendency, as it went to the ground of
the action, the suit being against the officer himself. It is only in
suits inter alios that such amendments have been allowed.
The opinion of the Court was delivered at the adjournment of this
term in 11.ugust following, by

J.

It is a principle well settled, and not contested in
this action, that fraudulent judgments may be impeached by third
persons, who may be injured, or be in danger of being injured by
them. The defendant at the trial, claiming to act in behalf of persons, liable to be injured by the plaintiff's judgment, attempted to
prove that it was obtained by fraud. Could he do so, without shewing the executions, which issued upon judgments in favor of the other creditors, in whose behalf he defends, as he alleges, with his doings
thereon returned ? It is certainly deducible from the English authorities, from Fulwood's and from Hoe's cases in Coke, to Cheasley v. Barnes, 10 East, 73 ; that an officer may justify under process of execution, without showing it returned. And the law is so
understood by Comyns, 6 Dig. Retorn F. 1. Freeman v. Bluwit,
1 Salk. 409, is an exception to the current of authorities; and it
was disregarded by lord Ellenborough in Cheasley v. Barnes ; Middleton v. Price, 1 Wils. 17, was an arrest upon mesne process. It
WESTON
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has been contended that these authorities do not apply in this State ;
because our statute has prescribed a fixed day for the return of executions. But a fixed day of return is also appointed in all the English forms of final process ; for disobedience to which the sheriff is
liable to be amerced. 5 Com. Dig. Retorn F. 1. Hoe's case, 5
Co. 90. So the sheriff may be there ruled to return final process;
a course which in the English practice precedes an attachment ; and
the court may enlarge the rule at their discretion. Wills v. Pickman, 7 D. 4' E. 174. Dane, in his abridgment, vol. 3, ch. 75, .fl.rt.
12, states the substance of the English cases, without any intimation
that they do not apply ; or that the law is otherwise understood in
Massachusetts.

In Ingersoll v. Sawyer, 2 Pick. 276, Parker C. J. in giving the
opinion of the court, says that at common law a return is '' wholly
immaterial, if _the process be final, upon which no judgment or other
process is to be had, as a fieri Jacias, capias ad satisfaciendum, or
haberefacias seisinam ;" and he cites Fulwood's case and Comyn.
If such is the common law, by what statute has it been changed, as
it respects the seizure of goods on execution, which is done upon
.fieri.facias in the English practice? No doubt it is the duty of the
sheriff to return the execution, in obedience to its precept; and any
person injured may maintain an action against him, if he neglects to
do so. In How v. Starkweather, 17 Mass. 240, Parker C. J. intimates that a purchaser at a sheriff's sale on execution, could not
maintain his title, unless a compliance with the law was shown by the
return of the officer ; but he states in the same paragraph, that such
purchaser will hold,notwithstanding any irregularity in the proceedings
of the officer making the sale, for which he cites 8 .Mass. 326. It
is laid down by Parsons, C. J. in Ladd v. Blunt, 4 .Mass. 402, that
when goods sufficient to discharge a judgment are seized on .fieri fac.itis, a form of process combined with others in our execution,the debtor is discharged, even if the sheriff waste the goods, or misapply the
money arising from the sale, or does not return the execution ; for
by a lawful seizure the debtor has lost his property in the goods."
It would appear to result from the authority of this case, as well as
from the common law, which held the return of a fieri facias in11na~
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terial, that the title of a purchaser under a sheriff's sale on execution
might be good, although the execution might not be returned.
It is however not only the duty, but clearly for the interest of the
sheriff, to return the execution, with his doings thereon. Such re_
turn will be evidence of his proceedings, when called upon either by
creditor or debtor to answer for and justify what he has done, not
liable to be controverted ; except in an action for a false return. It
would be attended with much greater difficulty to justify by evidence
aliunde; but this he may be permitted to do, if a return is not essential to his justification ; and at common law it is not so regarded.
The law affords adequate remediee to any person injured by the
misconduct of the sheriff; whether he does or does not return an
execution committed to him. There is great weight of authority in
support of the opinion that an officer may, if he can, furnish other
proof, justify a seizure and sale of goods on execution without showing
it returned, with his doings thereon. But it is not necessary to decide
this point. It is not a seizure and sale of goods he is called to justify; but for neglecting to serve and return the plaintiff's execution ;
although goods were attached, to respond the judgment, on the original writ.
His defence is, that the judgment was fraudulent. In order to
be admitted to this defence, it is insisted that it must appear, that he
represents a creditor. And we are of opinion, that this does sufficiently appear. In behalf of other creditors, he made subsequent
attachments of the goods in question. Judgments were duly rendered in favor of these creditors, and execution~, issuing thereon,
were put into the hands of the officer, within thirty days of their
rendition. These facts appeared from evidence not objected to, or
liable to objection. Suppose then the officer succeeds in his defence,
to whose benefit does it enure ? Clearly to that of the other creditors. Their claim to hold him accountable to them for the proceeds
of the sales, will then be relieved from the conflcting and prior claim
of the plaintiff. It is manifest that the defendant does not take this
ground of defence for himself, or his deputy ; for they cannot, upon
the facts proved, escape accountability to the plaintiff, or to the other creditors; according to their priority of attaduneut. Aud whcth·•
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er the executions are returned or not, the sheriff ,ought not to be
twice charged, for the same goods. We are constrained to take
notice from the facts proved, assuming that none of the executions
have been returned, that there can be no other reason for the
defence, but to let in the other creditors, and that it can have no
other effect. Acting for them then, the defendant has a right to impeach the plaintiff's judgment; and if this defence is sustained, let
the defendant answer as he may his liability to the other creditors,
or to the judgment debtor. The plaintiff has no right to require.him
to justify any doings of his, affecting them. The officer often becomes a party, through and by whom the conflicting claims of creditors and purchasers, are settled. And there has been a liberality of
practice, in permitting him to act in their behalf. Thus in actions of
replevin, by the uniform practice of our courts, the officer is permitted to impeach the title of the plaintiff as fraudulent against creditors; although he does not set forth his authority in an avowry ; and
there is nothing in the record to show that he is acting for a creditor. Quincy v. Hall, 1. Pick. 357.
With regard to the omission of the deputy to make a formal return,
on the executions in favor of creditors, whose attachments were subsequent to that of the plaintiff, these creditors might, and probably
did, waive their right to require this; until the validity and effect of
the plaintiff's judgment should have been determined. Their executions could then be returned satisfied or not, according to the result. It has never been our practice to proceed by attachment, with
or without a rule to show cause, against the sheriff for not returning
process mesne or final; although the common law would authorize
such a course of proceeding. Parties injured are left to their civil
remedies; and these they may prosecute or waive at pleasure. If
our courts were in the practice of ruling sheriffs to return final process, the officer might furnish a just excuse for his neglect to return
the executions in question, until the determination of this suit. If the
plaintiff prevails, it will be his duty and his interest to return the
goods seized and sold upon his execution. If he docs not, to apply
and return them on the other execution?, according to their priority,
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When process, whether mesne or final, is returned by the officer,
with his doings indorsed thereon, such return becomes matter of record ; and as such may be pleaded. 4 Mass. 403. If not according to the fact, through inadvertency or othe1·wise, application may be
made to the court by the officer, for leave to amend it. This is
granted or refused, according to circumstances. In the exercise of
this discretion, no exception lies to the c!etermination of the judge.
But the officer may enter his doings upon an execution in his possession, before he has returned it to the clerk's office, without asking or obtaining permission of court. Nothing is more common than
for him to do so, after the return day of an execution. He acts at
his peril ; and is held responsible for any thing false or irregular in
his proceedings. It has been contended that he cannot do this, after his official power has ceased, by the expiration of the term for
which the sheriff was appointed. To this it is a sufficient reply, that
his authority and duty in relation to precepts in his hands, when the
sheriff's office terminated, is continued until such precepts are served,
executed and returned. Statute of 1821, ch. 92, sec. 1.
It is insisted that the defendant, having in his brief statement, averred a seizure and sale under the executions, in favor of the other attaching creditors, is bound to prove it, and can prove it only by the
return of such executions. If the defendant attempted to pro~e any
thing, of which the plaintiff could have no notice from the brief statement, or any thing inconsistent therewith, the plaintiff might well object to such a course; but the defendant is bound to prove only so
much of his brief statement, as constitutes a good defence. All
which he can be required to prove is, that he represents a creditor,
and that the plaintiff's judgment is fraudulent. If he has introduced
unnecessary averments, he is not to be prejudiced thereby. The
strictness required in pleading, is not applied to a brief statement ;
which is an indulgence allowed to the officer, for his benefit and relief.
New trial granted.
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RICHARDSON

vs.

FIELD,

Where one purcaased a right in equity of redemption, and afterwards took an assignment of the mortgage; and immediately mortgaged the same land to the original mortgagee in fee ;-it was held, in a writ of entry brought by the assignee
agaim1t the mortgagor, that the declarations of the original mortgagee could not
be given in evidence to prove usury in the first mortgage.

THis was a writ of entry brought by the assignee of a mortgagee,
against the mortgagor; the facts of which case are fully stated in
the report of the same case, ante p. 35. The action was resisted
on the ground that the promissory note, to secure which the mortgage was made, was given upon a usurious consideration ; and to
prove this the tenant offered to give in evidence the declarations of
one Bracket, the mortgagee. In support of the motion to admit this
evidence, the tenant proved that Bracket had requested some of the
witnesses to attend at the trial, had paid some of them their fees, and
had himself been present, consulting with the demandant's counsel ;
and that the demandant himself had said that he cared little or nothing how the cm,ise might be decided, as he was indemnified ; and
spoke of the action as Bracket's; saying, however, at the same time,
that he also himself had an interest in the land. And the tenant
further showed that on the same day on which the mortgage was
assigned to the demandant, the latter gave a mortgage of the same
premises to Bracket to secure a debt of about $1900; the demandant having more than a year previously acquired the right in equity
of redemption, by purchase at a sheriff's sale.
The counsel for the demandant opposed the admission of any
declarations of Bracket, he not being a party to the record, nor solely interested in the suit ; and even his testimony in court not being
admissible to impeach the security he had put into circulation, by
showing usury in its original concoction. And the Chief Justice,
before whom the cause was tried, rejected the testimony ; but reserved the point for the consideration of the Court, a verdict being found
for the demandant.
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Fessenden and Deblois, for the tenant, argued that the testimony
ought to have been admitted. I st. Because Bracket was the party in
interest in the cause. The assignment and the new mortgage constituted but one contract, and revested the whole estate in Bracket.
The seisin of the demandant was merely instantaneous, of which his
wife couhl neve1· be endowed. Holbrook v. Phinney, 4 Mass. 566 ;
Kelleran v. Brown, ib. 443. And the demandant expressly avowed
that the suit was Bracket's. Though the declarations of one merely
interested in the event of the suit are not admissible, yet those of the
party in interest are always received. Hanson v. Parker, 1 Wils.
257; Rex v. Hardwick, 11 Ea.~t. 578; 1 Phil. Ev. 74; Johnson
v. Keen, I Serg. ly Rawle, 25; Bell v . .11.insley, 16 East. 141 ;
Tyler v. Ulmer, 11 Mass. 163; Howard v. Cobb, 3 Day 309. 2.
Because Bracket was in fact the owner of the land in dispute. The
title was never out of him, except for an instant, and by legal fiction.
Deering v. Sawtel, 4 Greenl. 19 I.
Longfellow and Greenleaf, for the demandant.
MELLEN

C. J. delivered the opinion of the Court.

The only question in this case is, whether evidence of Bracket's
declarations, offered to prove the alleged usury, was properly rejected.
Richardson having purchased Field's equity of redemption, which
was never redeemed, and afterwards obtained from Bracket an assignment of the mortgage, by this union of the two parts of the title,
became absolute owner of the property, unless his title was defeazable, or rather void, in consequence of the usury which the tenant contends corrupted the original contract. It is true that on the same
day on which Richardson became the owner of the whole estate, he
made a new mortgage to Bracket to secure about $1900 ; but this
mortgage had no connection with the former ; nor is it pretended
that there was any usury in the contract. Still, as the defence, if established, would defeat and destroy not only the demandant's title,
acquired as before stated, but also the conditional title or interest
which Bracket has in the premises in virtue of the second mortgage,
it is evident that both have an interest in the event of the present
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action ; but their interests are distinct. The interest of Bracket
is nothing more than that which every grantee has in the goodness
anJ. safety of his grantor's title ; for whether his deed contains the
usual covenants, or no covenants, he may still be interested. It
seems to be well settled that where an action is brought in the name of
A, in trust for B, or for his exclusive benefit, the defendant may give
in evidence, the declarations of either or both of them ; but it does
not appear that this is so brought. It appears that the demandant
has an interest in the land demanded ; and there is no remedy but
by action to become possessed of it. Now, as Bracket was not a
party, nor wholly interested in the property in question, as in the
case supposed, or as in the cases cited by the counsel for the tenant,
it would seem to be manifestly unjust that his declarations should be
permitted to defeat and destroy, not only his own conditional and
dependent interest in the land, but the title and interest of the demandant, over which he certainly can exercise no other kind of control. It is a familiar principle that as to every one, except Bracket,
the demandant is to be considered as the owner of the legal e~tate,
unless his title deeds are void ; and we think he cannot be deprived
of his legal rights, by a stranger, or by one standing as Bracket does
in relation to the demandant. Suppose that in this case Field had
pleaded non est factnm, and that the demandant had offered to prove
by Bracket's declarations that Field had confessed to him that he
signed the deed ; could such evidence be admitted ? Or suppose
that Field had offered to prove the declarations of Bracket that he
was present when the deed was signed by another man with Field's
name-that is, that the deed was forged. Could such proof be admitted ? If not, how can they be admitted to shew the usury to the
prejudice of the demandant? The principle contended for might
produce glaring injustice. Suppose that the premises, which are said
to be worth above two thousand dollars, had been mortgaged to
Bracket for only one hundred dollars ; if his admissions or declarations
can be admitted, he might collude with Field, for the purpose of
injuring Richardson, and by losing his own hundred dollars, confess
away Richardson's property to the amount of two thousand dollars.
Or, without collusion with any one, he might do the .same thing from
;3!)
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enmity to the demandant. It does not appear when the declarations
which the defendant offered to prove were made ; if after the deed
was made by Bracket to the demandant, they are inadmissible on
the plain principle that a grantor shall not by his declarations injure
or defeat the title he has conveyed. .11.lexd'nder v. Gould, 1 Mass.
165.
The question may also be presented in another point of view.
According to the decision of this court in the case of Deering 11.
Sawtel, 4 Greenl. 191, Bracket could not have been admitted as a
witness to impeach the mortgage by testifying to the usury in the
notes secured by the mortgage, even had he been totally disinterest..
ed. In that case the action was brought by the assignee of a mortgage against the grantee of the mortgagor ; and the mortgagor was
offered 8$ a witness to prove the notes, secured by the mortgage, to
have been usurious ; and he was decided to be inadmissible, as he
was a party to the mortgage. For the same reason, Bracket, the
mortgagee, was inadmissible, because he was a party to the mortgage.
Now, it would be strange indeed if his declarations should be bettel·
evidence against the demandant, than his oath would have been.
The more we examine the question before us, which seems to be a
new one, the more we are satisfied that the evidence of Bracket's
declarations was properly rejected. Accordingly there must be

Judgment on the verdict.
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McLELLAN,

adm'r vs.

CROFTON,

Ex'r.

'l'he total omission, or the smallness of the ad damnum in a writ, cannot pmperly
be considered as merely a circumstantial error, within the Stat.1821, ch. 59, sec.
16, after the rendition of judgment. But until judgment it may be so considered. And therefore where no damages had been laid in the writ, the plaintiff,
after verdict and before judgment, may have leave to amend by inserting a sufficient sum.
An objection to a juror because he is related to a party interested in the cause, must
be made by way ofchallenge. After verdict it comes too late.
To prove a charge of $15 for that sum paid for the note -0f the defendant's testator
to a third person, the charge having been made more than twenty years, and all
the parties being dead; it was held that the books of the plaintiff's intestate containing the charge, together with the note found among his papers, with the
payee's receipt of payment by the plaintiff's intestate on the back of it, were
competent evidence from which the jury might properly infer the fact of payment; it also appearing by unobjectionable proof, that tl\e plaintiff's intestate
had been in the practice of paying small sums for the defendant's testator.
A paper book in the handwriting of the defendant's testator, containing accounts
between himself and the plaintiff's intestate, being found among the intestate's
papers, though mutilated and torn ; it was held to be competent evidence to the
jury, as admissions of the defendant's testator against himself; and that the
plaintiff was not bound at his peril to account for the mutilations; nor wero the
jury bound to infer that the parts missing contained any settlement of the accounts ; but that the whole was open to their consideration, to be weighed with
the other evidence in the case.

Where an account of more than six years standing appeared footed on the books of
the plaintiff's intestate, and the balance carried to new account, o.nd interest
claimed thereon ; it was held that tl.le jury were not therefore bound to regard
this as conclusive evidence of an account then liquidated and stated, so as to enable the statute of limitations to attach to it; but that they were at liberty, if
they were so satisfied by the evidence, to treat it as the act of the creditor alone,
and of no effect,

A promissory note given by the maker and accepted by the payee in satisfaction of
a book debt due from a third person, and with his consent, is a discharge of such
debt; and the liability thus inc1med by the maker of the note, forms a good
ground of action against the party relieved, to recover the amount of the debt,
though the note has not been paid.
The lapse of twenty years is not conclusive evidence of the payment of a debt, at
common law; but is merely a presumption, liable, like all others, to be repelled
by the circumstances of the case.
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Where, to a plea of the statute of limitations, the plaintiff replies that the accounts
were merchant's accounts; and the defendant rejoins that the accounts between
the parties were not open and current, but wete liquidated and closed more than
six years befbre action brought; which the plaintiff traverses ; the issue is sub,.
stantially framed not on the replication, but on the rejoinder; and therefore the
burden of proofis not on the plaintiff, to show that the accounts continued open ;
but on the defendant, to show that they were liquidated and closed.
"Stated" or "liquida:ted accounts" are those which have been examined and adjusted by the parties ; and where a balance due from one of them has been ascertained and agreed on as correct.

In the case of merchant's accounts, the death of one or both the parties has no operation on the accounts, by way of causing the statute of limitations to attach to
them.
Neither has the cessation of dealings between the parties for more than six years,
any such operation.

Tms was an action of indebitatus assumpsit, on promises alleged
to have been made by James Dunn the defendant's testator, to William Waite the plaintiff's intestate, for the goods, &c. mentioned in
the schedule annexed to the writ. This schedule appeared to be a
transcript from Waite's book, being charges of sundry items accruing
from March 7, 1795 to ./lug. 15, 1801, at which time the account
was footed by Waite and the balance carried to new account.
The defendant pleaded, first, the general issue, which was joined :
secondly, non assumpsit infra sex annos; thirdly, actio non accrevit
infra sex annos; fourthly, that from and after Oct. 28, 1799, mentioned in the plaintiff's declaration, being the time when the last
charge but one was made on the schedule annexed, and probably
intended to refer to the settlement of the accounts of the ship George,
hereaftllr qientioned, more than six years had elapsed; and fifthly,
that the suit was not commenced within six years next after the
cause of action s.et forth by the plaintiff, if any existed.
To the second, and following pleas, the plaintiff made the general
replication of merchant's accounts. The defendant rejoined that at
the time of the plaintiff's action there were no open and running accounts between the plaintiff's intestate and the defendant's testator;
but that all accounts, concerns and transactions between them were
liquidated and closed at the time of, and more than six years before,
the commencement of the actiono
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The plaintiff surrejoined that the accounts, promises and causes of
action accruing between said Waite and Dunn is merchants, and
concerning the trade of merchandize, were open and running on the
fifteenth day of .11.ugust 1801 ; that Dunn removed out of the Commonwealth of Massach_usetss, and continued absent till his death in
1805; that Waite died Nov. 9, 1805, and no administration was taken out on his estate till Feb. 19, 1822; that the will of Dunn ~as
not filed, and letters testamentary granted, till June 6, 1826; and
that said accounts have always remained open and unsettled; and
concluded with a traverse of the rejoinder, that the same were liquidated and closed at the time of: and for more than six years before,
the commencement of the plaintiff's action.
On this traverse issue was taken and joined ; and the cause was
tried before the Chief Justice· on both the issues.
The plaintiff offered in evidence certain account books proved to
have belonged to Waite; being his day-books, the entries in which
were mostly in his hand writing, and his legers, in which were many
entries proved to be in the hand writing of Dunn, the lasfof which
was dated .11.pril 25, 1796 ; as competent evidence to prove such
charges as might have been substantiated in this manner by the suppletory oath of the party, ifliving. To the admission of this evidence
the defendant objected; but the objection was overruled, and the
books admitted.
Among other entries on the books, copied into the schedule, was
the following;--" Oct. 28, 1799. For cash paid John Waite, Esq.
per receipt of yours taken up this day, $15." The exhibition of
the book in support of this charge was objected to. To support the
charge, the plaintiff produced a promissory note signed by Dunn,
payable to John Waite, with a sum of fifteen dollars indorsed thereon
in his hand writing, as received from William Waite. This evidence
was objected to, as inadmissible to support this item of charge. But
both these objections were overruled, and the charge, accompanied
by the note and the receipt thereon, were admitted to be read ; though
the charge alone was not admitted as legal evidence; but all together
being competent for the jury to consider, as furnishing a degree of
presumptive proof; all the parties to the transaction being dead, and
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the papers being in the hands of the administrator, and by him produced.
Certain account books of the original entries and charges of Waite
against the owners of the ship George, the owners being himself,
James Dunn and Francis Waite, were also offered by the plaintiff to
support a charge in the account-book of Waite against Dunn of
$698,49, as the balance of the ship George's account adjusted by
Waite and Dunn, Oct. 4, 1799. The admission of these books as
evidence was objected to; but they were admitted for the purpose
proposed, so far as they contained charges in the hand writing of
Dunn, on the ground of their being admissions on his part ; but no
farther, nor for any other purpose. It appeared by the plaintiff's
testimony, that this ship was captured by the Spaniards, and condemned, in 1797.
The plaintiff also produced in evidence a paper book in the handwriting of Dunn, containing mutual accounts of debt and credit between himself and W aitc, and between himself and the owners of
the ship George, and between each of the owners and the ship; the
last entries therein being dated Feb. 26, i 798 ; and the balances for
and against each of the owners being therein carried to their respective private accounts; and being also brought into private account between Dunn and Waite; offering the book as evidence of the admission of Dunn of the truth of the entries therein contained in favor of Waite. It was hereupon insisted by the counsel for the defendant that the book of accounts was to be taken together, if considered by the jury at all ; and that those parts and entries which
went in discharge of Dunn, and to reduce the balance against him,
were entitled to equal weight and credit with those which went to
charge him. And the Chief Justice instructed the jury that they
were to examine this book for themselves, and draw their own conclusions from the facts and statements it contained, and the debts
and credits it exhibited ; and that, like any other evidence laid before them, it was a subject for their consideration.
It was likewise contended by the defendant's counsel, that thi:;
paper book was a statement or duplicate of various accounts between said Dunn aud Waite, drawn off by Dmm, and shewing all
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their accounts ; as it was described by the Plaintiff's counsel on
producing it ; and that it was in fact, an account stated between the
parties subsequent to the loss of the ship George, as appeared by
the last dates therein; and requested the Chief Justice so to instruct the jury. But this he declined ; and left it as a fact for the
jury to decide whether it was an account so stated.
And it was also contended by the defendant's counsel, that inasmuch as said book was produced by the plaintiff, and had been in
his possession and the possession of William Waite, or other persons in interest, and as it appeared on inspection, that leaves and
part of leaves, once belonging to, and constituting parts of said paper book were by some means torn and removed therefrom ; it was
incumbent on the plaintiff to account for, or explain the loss ; and
that not being otherwise accounted for or explained, it was evidence
either that such portions were fraudulently removed, or that they
were lost by time and accident ; and that the jury might presume,
in the absence of such explaining evidence, that if the book had
been entire, and especially the whole of the last leaf preserved, it
would shew a settlement and liquidation and close of all accounts
between Dunn and Waite, including those of the ship George.
And the Chief Justice was so requested to instruct the jury. On
this head he instructed them, that it was a common principle that
fraud was not to be presumed ; and that there was no direct proof in
the case that any of the leaves, or parts of leaves, of the book had been,
removed or torn off by design, or with a fraudulent intention. If any
proof existed of the fact supposed, it must result from inspection of the
book itself. That they would therefore examine the book carefully,
with this view; and also to ascertain whether the leaves had been
lost by time and accident. That they would also examine and see
if the book did not furnish some proof that no such settlement had
been made on the last leaf, as suggested, inasmuch as the charges and
credits on the page in question, and the page opposite, had never
even been footecl. That the whole was a question of presumption,
and exclusively within their province.
The defendant's counsel also contended that the statement of the
account of William Waite with the ship George, and the charge of
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balance to James Dunn in Waite's account, Oct. 4, 1799, was evidence of an account stated by Waite at that time ; and requested the
Chief Justice so to instruct the jury. His instructions to them were,
that the statement of the account referred to, certainly was evidence
in the case ; but whether it was evidence proving any account stated,
liquidated and closed by and between Waite and Dunn, was a fact
for them to decide, on examination of the whole evidence relating
to that point.
The defendant's counsel also contended that the account annexed
to the Plaintiff's writ exhibited, and was in form and fact an account
stated .11.ug. 15, 1801; and requested the Chief Justice so to instruct
the jury ; which he deelined, for the reasons given in the last instruction.
It was proved by the defendant that the will of James Dunn was
allowed and approved in the Prerogative Court of Ireland in Dec.
1805; and it was contended by his counsel, that ail dealings having
ceased between the parties for six years before their decease, it might
be presumed that the accounts of Waite and Dunn had been stated
and rendered ; and that the death of those parties was a. closing of
all accounts between them, and equivalent, in legal effect and contemplation, to an account stated. On this head the Chief Justice instructed the jury that the law did not seem to have been settled in
England, New York, Massachusetts or this State; and that he was
not prepared to say whether a cessation of dealings between merchant
and merchant for more than six years next before the commencement of the action, or the death of both or one of the original parties, was equivalent to an adjustment of accounts between such parties, and should subject the accounts, so adjusted to the operation of
the statute of limitations; nor did he deem it necessary to give any
definite opinion on those points, because the form of the issue rendered it unnecessary. That the single point in issue upon the spe~
cial pleas was, whether the accounts in question had been liquidated
and closed more than six years before the commencement of the
action ; that the words " liquidated and closed," implied the operation of the minds of the original parties on the subject-a thing very
different from the death of either of them, or the mere cessation of
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dealings; and that the affirmative was on the defendant,to satisfy them;
that the accounts had been liquidated and closed, as he had affirmed
in the pleadings.
The defendant's counsel also contended that each and all of these
circumstances, viz. the statement of accounts in the paper book of
James Dunn to Feb. 2G, 1798; the charge of balance:by~Waite to
Dunn on adjustment of ship George's accounts Oct. 4, 1799 ; the
statement of account as annexed to the writ, and balance struck .flug.
15, 1801 ; and the decease of each of the parties at the end of the
year 1801); were evidence in support of the isswe on the second,
third, fourth and fifth pleas ; that the death of the parties in law closed the accounts previously existing, which were no longer open and
running, and that the jury ought therefore to find the second issue for
the defendant. On these several points thus collectively considered,
the Chief Justice referred the jury to his instructions upon each of
them separately as before stated.
The last item of the charge in the account annexed was a sum of
money paid to Pierson o/ Thatcher, .flug. 15, 1801. It appeared
by the books of said firm that the original charge was duly made
against Dunn ; and from the testimony of George Pierson, the surviving partner, it appeared that at the request of Waite the amount
of the charge was transferred to his account with Pierson o/ Thatch.:.
er, and a corresponding credit of the amount entered to the accoum
of Dunn, in these terms, viz. "By carried to the account of William
Waite, which when paid is in full of this account." Pierson also
testified that Dunn had once or twice, some time previous, referred
him to Waite for settlement of some Emal! account3 ; but that he had
no particular direction from Dunn respecting this account ; that
Waite afterwards gave his promissory note for the amount, to the
assignees of Pierson o/ Thatcher, who became bankrupts; !mt that
the note was not negociable, and was never paid by Waite.
On this evidence the defendant's counsel contended that the assumption of Waite to pay this demand for Dunn was officious; that
the circumstances proved did not amount to payment, nor shew a
discharge of Dunn; and that the charge for money paid Pierson ~
Thatcher could not be sustained. But the Chief Justice instructed
40
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the jury that if they should believe that the assignees of Pierson o/
Thatcher accepted the note in full satisfaction of the debt originally
charged agttinst Dunn, an<l transferred and charged to Waite, and
that the transfer of the charge was made by the request or assent of
Dunn, expressed or implied, then they were authorised to consider
the debt so transferred and assumed by Waite and secured, as paid,
in respect to Dunn; and that the plaintiff had a right to recover that
amount in this action, though the note had never been paid ; and that
they would judge whether there was evidence of the implied assent
to the above arrangement on the part of Dunn, arising from the testimony, or from the circumstance of Waite's paying debts for Dunn,
such as are charged in the account sued.
On the general issue, the defendant's counsel also contended, that
from the lapse of time since all dealings ceased between the said parties, who died more than twenty years before the commencement of
the action, the jury were bound or warranted to presume payment
and discharge. But the Chief Justice instructed them that though,
after the lapse of twenty years, a bond, note or account, was presumed
to be paid, yet such presumption might be repelled by facts and explanatory circumstances, such as payment of interest, acknowledgment of the debt, &c. That it was the practice of the courts to deduct eight years in the computation, on account of the revolutionary war ; that the mere poverty of a debtor was not sufficient to control the presumption, where the parties lived in the same state or
country ; but that where a debtor was abroad in a foreign country
for twenty years, that fact rebutted the presumption ; that the subject was for the consideration of the jury ; that according to the evidence Dunn left the state of Massachusetts and this country in the
fall of 1799, and returned to Ireland, where he continued till his death
in 1605; and that he was poor when he went away.
The defendant's counsel also contended that interest was not allowable on an account stated ; that the interest account could not be
supported; that no interest could accrue after the death of Waite until demand made by his administrator ; and that the parties were not
accustomed to charge interest, in the settlement of accounts. But
the Chief Justice instructed the jury that if they were satisfied, from
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the evidence of certain merchants who testified to that effect, that it
was a custom among merchants to charge interest, and that Waite
and Dunn adopted the usage, they might allow it on the account, excluding the period intervening between the death of Waite, till the
appointment of an administrator.
To which rulings and direGtions of the Chief Justice the counsel
for the defendant filed exceptions, as by law provided ; the jury having found a verdict for the plaintiff, for $2031,96.
After verdict the defendant filed a motion for a new trial, on the
ground that Nathan Winslow, one of the jurors, was son-in-law to
Samuel F. Hussey, one of the principal creditors of Waite, whose
claim had been allowed by the commissioners on his estate; and that
this fact was not known to, or not recollected by the defendant, his
agent, or attornies, till near the close of the argument to the jury on
the part of the plaintiff; after which, and before the ca1,1se was committed to the jury, the counsel for the defendant stated the fact to
the Judge, who replied that the objection, if valid, could not then be
made, but might be offered after verdict.
In support of this motion, C. S. Davies, Esq. of counsel for the
defendant made affidavit that he had no recollection of the circumstance that Hussey had any interest in the event of the suit, till the
trial of the cause was considerably advanced, when it was mentioned
to him that Hussey sitting near the jury box, had been speaking to
Winslow ;-that he had not then any knowledge of their alliance, but
knew they were members of the society of Friends ; that he did not
suspect the fact till it was mentioned to him immediately before it
was communicated to the court; but that he might formerly have
heard that Winslow had married a daughter of Hussey.
Samuel Fessenden, Esq. aho of counsel for the defendant, made
affidavit that he had no knowledge that Hussey was a creuitor of
Waite's estate till near the close of the argument for the plaintiff, to
the best of his recollectiou.
The counsel for the plaintiff, by way of objection to the motion,
filed the affidavit of Stephen Longfellow, Esq. one of said counsel,
stating that at the trial of this cause in the court below, Hussey was
offered as a witness for the plaintiff; that he was objected to by the

316

CUMBERLAND.
McLellan v. Crofton.

counsel for the defendant, on the•ground of his interest in the suit as
a creditor of Waite; and that for this cause he was rejected by the
court as incompetent to testify. They also filed the affidavit of
Winslow, stating he did not know, till after verdict, that Hussey was
a creditor, in his own right, to the estate of Waite. Winslow, on
further examination, testified that he was present at the trial in the
court below, and heard Hussey state something about his having a
demand against Dunn's estate as agent for some person or persons;
but that he knew nothing about the facts till after the verdict was returned at the present term. Hussey also testified to his having been
offered as a witness in the court below, and excluded on the ground
of interee&; and further stated that since that trial he had distinctly
informed Joseph 1'. Sherwood, the defendant's agent, who was present at the trial, and had also stated to one of the defendant's counsel,
that ho was a creditor to Waite's estate.
It being discovered after verdict that the blank in the writ which
was left for the amount of the ad damnum had never been filled ; the
counsel for the plaintiff moved for leave to amend it by inserting a
sum sufficient to cover the amount of the verdict ; which the defendant strenuously opposed.
Both these motions, together with the points raised by the exceptions, stood over for argument before all the Judges.

Fessenden, Davies and Deblois argued for the defendant, to the
following effect.
•
The first question is whether merchants' accounts are, in any case,
within the statute of limitations. The provisions of the English statute on this subject have been substantially copied into those of our
own Staie, New York, Massachusetts, and others; and the decisions
upon them are generally in unison. In New York, the exception of
merchants' accounts, in the statute of that state, has ber,n confined
to open and current accounts only, and not to accounts stated, or, in
the words of the rejoinder, "liquidated and closed." Ramchander
v. Hammond, 2 Johns. 200. So is the doctrine stated in 2 Stark.
Ev. 900, note a. The leading case at law on this question, is, Webber v. Tivill, 2 Samul. 124, which is to the same point, and seems
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never to have been shaken. And the rule is the same in equity, as
at law. It was held in an early case in chancery that the statute
was no bar to an open account, though it was considered as applying
to every other ; Scudemore v. White, 1 Vern. 456 ; and again that
only open accounts were saved by the exception ; but the case mos.t
frequently and respectfully resorted to as settling the principle, is that
of Welford v. Liddel, 2 Ves. 400, where Ld. Hardwicke held that
the defendant might plead the statute in all cases where the account
is closed and concluded between the parties, and the dealings and
transactions over. 2 Saund. 127 a; Coster v. Murray, 5 Johns.
Chan. Rep. 527 ; 3 Pick. 112; .Martin v. Heathcote, 2 Eden
169; 1 Mad. Chan. 98; Foster v. Hod[!'son, 19 Ves. 133.
It is difficult to discover any sensible or material distinction between
the decisions which have been made on merchant's accounts, and
those on mutual accounts; and they seem to have been placed on
the same footing by the decided cases. 19 Ves. 182; Cotes v.
Harris, Bull. N. P. 49; Cranch v. Kirkman, Peake's N. P. 121 ;
5 Johns. Ch. Rep. 524; Catling v. Skoulding, 6 D. o/ E. 193.
In this last case there is an obiter dictum of Ld. Kenyon, importing
that merchants' accounts are not within the statute, even though there
had been no dealing of any kind within six years ; but this remark
was regarded by Chancellor Kent as extra-judicial, the case showing credits on each side within six years. 5 Johns. Ch. Rep. 526 ;
3 Pick. 110; 19 Ves. 186. In the case of Crawford v. Liddel,
cited in Jones v, Pingree. 6 Ves. 580, it was held by Ld. Roslyn
that where all the transactions were over six years, the statute might
be pleaded, as well to merchants' accounts as others. And to the
same effect is Duff v. The East India Co. 15 Ves. 199; and Barber v. Barber, 18 Ves. 286; and so is the rule laid down in Beame's
Pl. in equity p. 167, and in 1 Mad. Ch. 98. The English decisions on this subject are ably reviewed by the learned and sagacious
Chancellor Kent in Coster v. .Murray before cited ; and the weight
of authority pronounced to be in favor of the application of the
statute to open merchants' accounts, where all the items are
above six years before the commencement of the action. This
conclusion was also adopted in South Carolina, in Van Rohyn
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v. Vincent, 1 McCord 150.

Davis v. Smith, 4 Greenl. 337.

Thus it seems established, that if any transaction between the parties
is within six years, there is no difference, in the operation of the
statute, between mutual accounts and merchants' accounts ; that
when all the transactions are over six years, the statute may be
pleaded as well to merchants' accounts as to others ; and that there
is no difference, as to the persons who arc parties to such accounts,
whether merchants or others, provided they relate to merchandize ;
and no distinction is admitted between foreign and inland merchants.
There being no apparent or established difference in doctrine, between merchant's accounts and mutual accounts ; it is difficult to see
what distinction can prevail between them in practice or pleading.
The denial that accounts were merchants' would be useless and unavailing, if the case could be brought within the compass of mutual
accounts; and the replication of merchants' accounts, upon that principle, would always prevail, whether the accounts were in fact between merchants or not. Again, if it be holden necessary to prove
a liquidation of accounts previous to the prescription, to secure the
protection of the statute, the limitation, which applies alike to mutual
accounts and merchant's accounts would be entirely annulled. The
limitation of the statute is in se, and ipso facto, a liquidation of accounts ; and the intention of the whole statute, as expounded in a
long series of decisions, appears to be, to put an end to all accounts
that have been standing over six years, unless their vitality can be
preserved, or a new animation imparted to them within the period of
prescription. How this effect can be produced where there have
been no dealings or transactions between the parties within the time,
and no recognition of their existence, or any continuance of any former concerns resulting from any living and operative cause, presents
a difficulty, both upon the letter and the spirit of the statute, not easily to be surmounted.
The result of an examination of all the existing authorities seems
to be, that an open merchants' account, and that only, is saved from
the operation of the statute. Accounts may cease to be open, and
become closed, by being stated ; by which operation they become
closed in form ; or they may become closed by the ce~sation of
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dealings, and the operation of time ; whereby they become closed in fact. But unless they remain open and current in fact, within
six years, they are not protected against a plea of the statute.
2. When the statute of limitations is pleaded, it is incumbent on
the plaintiff to take his case out of it, and to show that his right of action did accrue within six years, and establish his allegation; or, by
his replication, to bring his case within the exception. 1 Barnw. o/

..i.ld. 92 ; 2 Stark. 887 ; 6 Mod. 309 ; . 2 Saund. 64, a. ; 6 D.
o/ E. 192. The office of a plea in bar is to allege matter which, if
true, destroys the claim made by the suit. Beame's Pl. 63. Such
is the plea of the statute of limitations ; which being pleaded, it is the
business of the plaintiff to remove the bar. Hence the issue is substantially on the replication. Now in the present case the replication
affirms that the matter of the action was merchants' accounts. But it
has already been shown that these should not only be matters between
merchants, or concerning merchandise, but also that the accounts
should be open, current and continuing. Of this affirmation, there
is a special denial in the rejoinder, which, not disputing what the
character of the accounts might have been originally, avers that there
were no open accounts between the parties within six years. The
rejoinder admits that Waite and Dunn were merchants, and that
they dealt together in merchandise ; but it denies the legal effect of
such transactions as constituting what in law are called merchants'
accounts, by denying that they were open, or could be open between
the parties, six years having elapsed since they had any dealings.
It thus narrows the ground of the replication, by negativing the existence of one material ingredient. The surrejoinder is supplementary to the replication, which it supports and reiterates, concluding
with a formal and technical traverse of the defendant's denial that
the accounts were open. On this special traverse issue was taken ;
so that the issue is still on the original averment of the plaintiff; which
it is necessary for him to make good, in order to extract his case
from the statute, or to establish it as within the exception. The
presumption of law, arising out of the very principle of the statute is
that the subject matter of the action is, so to speak, dead J and the
burden of proof is on the plaintiff to show that it is alive. His case is
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within the statute, unless he can show that which removes it from its
operation. Gilb. Ev. 148; Bull. N. P. 298.
3. In point of fact, the account in the case at bar was stated
.fJ.ug. 15, 1801, by the plaintiff's intestate, who on that day struck a
balance, which he carried forward to a new account, on which interest is charged. On that day, therefore, the statute of limitations
attached to the account. The very basis of the charge of interest
is that a sum certain was ascertained to be due ; in which case it is
no longer an open and running account. Union Bank v. Knapp,
3 Pick. 96; 5 Dane's .flbr. 394; 2 Saund. 124, 127, note a; I

Ves. 209. To constitute a stated account, it is not necessary that
it should be signed by the parties. The assent of the party to be
charged may be inferred from lapse of time, without objection.
Beame's Pl. 230; 1 D. ~ E. 42 ; Sherman v. Sherman, 2 Vern.
276; Ficket v. Short, 2 .11.tk. 252; Denton v. Skellard, 2 Ves.
239; 1 .,'M.ad. Ch. 101; Walden v. Sherburne, 15 Johns. 409;
Topham v. Braddock, 1 Taunt. 571. So also accounts are to be
considered as technically closed by the death of either of the parties.
Bridges v. Mitchell, Gilb. Eq. Rep. 225; Story's Pl. 91. Hence
the instructions of the judge to the jury that the words "liquidated
and closed" implied the operation of the minds of the parties, were
incorrect; as this principle would go to exclude the rule of law as
laid down in the cases already cited. 2 Stark. Rep. 397; 3 Stark.
Ev. 1090. The courts of equity proceed on the same rule, in refusing to decree an account after an extraordinary lapse of time. Foster v. Hodgson, 19 Ves. 179; Ld. Pomfret v. Ld. Winsor, I Ves.
482; Smith v. Clay, .11.mb. 645 ; 3 Bro. Ch. Ca. 639; I Mad.
' Ch. 99 ; 2 Sch. o/ Lefr. 639 ; Hercey v. Dinwoody, 4 Bro. Ch.
Ca. 257; Ravenden v. Ld . .11.rmesley, 2 Sch. o/ Lefr. 607. The
true principle oflaw, to be deduced from all these authorities, is, that
after the lapse of a reasonable time, an accounting will be presumed ;
and that this is the only probable pre&umption ; to raise which the
lapse of even fourteen years has been held amply sufficient.
This presumption is corroborated by the evidence furnished by
the plaintiff. The case shows a charge, mad€ Oct. 4, 1799, as the
balance of the accounts of the ship George, adjusted on that day 1
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which were the only matters of merchants' accounts pretended to exist between the parties; and which is, of itself, evidence of an account
then stated. And a still more important piece of evidence to this
point was exhibited by the plaintiff, in the paper book in the hand'writing of Dunn, which was a mutual statement of all their concerns
up to Feb. 1798, a year after the capture and condemnation of the
ship ; and after the spes recuperandi was forever lost. It was at
least, an account stated and rendered by Dunn, and received by
Waite without objection. On this point the instructions of the judge
did not set forth the whole law to the jury; nor shed the light neces~
sary for their direction. They were not informed, that the paper
book was of itself, and so far, evidence of an account stated; nor
wer~ they instructed as to the degree and bearing of the evidence, and
its proper influence to establish that conclusion; nor in the legal presumption inseparable from this proof, in the absence of any positive
evidence to the contrary. Nor were they instructed, as it is conten•
ded they should have been, that from the mutilated condition of this
piece of evidence, part of its last leaf, and perhaps others, being
wanting, every presumption was to be made in favor of the defen ..
dant, against the party in whose possession it was found. it is al•
ways incumbent on the party producing mutilated documents, to at•
count for their want of entireness. Bull. JV. P. 255. Such is the
spirit of the doctrine of the onus probandi in Ross v. Goula, 1 Greenl.
204; 1 Inst. 225 a ; Hatch v. Hatch, 9 Mass. 312 ; 10 Co. 92;
1 Phil. Ev. 264,347; King v. Castleton, 6 D. ~ E. 236; 1 Stark.
Ev. 370,291; Gilb. Ev. 44. If the paper book be considered as the
admission of Dunn, as it was treated at the trial, by the plaintiff,
then, on this ground, the whole should have been taken together; and
for defect of the whole, the part offered should have been excluded.
Bull. N. P. 237; Randall v. Blackburn, 5 Taunt. 245; Kirkpat-,-ick v. Love, .!lrnbl. 589 ; 1 Stark. Ev. 372. But being admitted,
inasmu~h as it purported to be a statement of accounts long after the
principal subject of their dealings was lost, the rule of omnia pr<Esumuntur rite et solenniter esse act a was strictly applicable ; and here also
the jury should have been directed to presume that the lost portion
of the last remaining leaf contained a final statement and liquidation
41
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of the account. This rule has been particularly applied in favor of
the perfectness of transactions, in Colman v . .11.nderson, IO Mass.
105 ; Pejepscot Proprietors v. Ransom, 14 Mass. 145; Blossom v.
Cannon, ib. 176; Gray v. Gardiner, 3 Mass. 399.
4. On the general issue, the presumption of law, arising from the
lapse of twenty years, is that the debt was paid. This rule is simple,
unqualified and imperative. The lapse of time holds the place of
particular and individual belief. The presumption arises because
there are no means of belief or disbelief. The law concludes, definitively and absolutely, that the obligor or covenantor has in that long
time lost his receipts and vouchers; or that the witnesses, who could
prove the payment, are dead. The judges, as is said in Grantwick
v. Simpson, 2 .Jl.tk. 144, have bound it down as an irreversible rule,
that if there be no demand for money due on a bond for twenty
years, they will direct a jury to find it satisfied, from the presumption
arising from length of time. Oswald v. Legh, I D. o/ E. 270;
Henderson v. Lewis, 9 Serg. o/ Rawle, 379; Giles v. Barrerr.ore,.5
Johns. Chan. 545. And so, it is contended, the jury in the case at
bar should have been instructed.
5. The books of William T-Vaite, and the promissory note of
Dunn for fifteen dollars, payable to John Waite, with the indorsement thereon of the receipt of its am0tint from William Waite, were
not admissible to support the charge of that sum as paid for Dunn's
receipt. That the book itself is inadmissible for this purpose, even
with the suppletory oath of the party, is clear from the case of Prince
v. Smith, 4 Mas.s. 455 ; it being a case of the payment of money
to a third person, and therefore in its nature susceptible of better evidence. No request of Dunn was proved; without which it was an
officious payment, and not recoverable. Exall v. Patridge, 8 D. o/
E. 308; Kilgour v. Finlayson, I H. Bl. 155; Ckild v. :Moseley,
8 D. o/E, 613; 2 Comyn on Contr. 151. The charge, moreover,
is for money paid for Dunn's receipt taken up ; but the eviJence
offered is a promissory note. No receipt ,vas produced; nor any
evidence offered of its loss. But if the paper were a receipt, it
would not be sufficient evidence of itself, without proof of a request
from Dunn.
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6. The jury should have been directed not to allow the charge
of money paid for Dunn to Pierson o/ Thacher. He was not discharged of the debt on their books; the credit being for Waite's
note, to be in full of the account when paid. Nor was the note
thus given a negotiable note; and therefore it was not of itself a satisfaction. Neither was it ever paid. Banorgee v. Hovey, 5 Mass. 11 ;
Thatcher v. Dinsmore, 5 Mass. 299; Maneely v. McGee, 6 Mass.
143; Johnson v. Johnson, 11 .Mass. 359. Nor was there any ground
for the jury to believe it was so received ; nor any evidence from
which they could presume that this debt was assumed at Dunn's request. On the contrary, the evidence was against such presumption.
Waite, in the most favorable light for the plaintiff, was merely the
surety of Dunn ; and as such could not call on his principal till actual payment. Rowell v. Smith, 8 Johns. 249.
7. The charge of interest, upon the plaintiff's own principles,
could not be sustained, the account being treated as open and unliquidated. If it was not so, it is barred by the statute. If it was,
then no interest was chargeable unless by the custom of the place.
And this custom, if any existed, it was apparent from the books themselves that the parties never had adopted; and so the jury should
have been instructed.
8. Touching the motion to amend the ad damnum, the proposed
amendment is not matter of form, but of substance. 1 Chitty Pl.
398; 1 Bae . .Jl.br. tit . .Jl.mendment E; Bonner 1,. Charelton, 5 East
140; Wray v. Lister, 2 Slra. 1110; Percival v. Spencer, Yelv. 45;
Benger v. Kortwright, 4 Johns. 415. And this being true, it cannot be made after verdict. Curtis v. Lawrence, 17 Johns. 111 ;
Grosvenor v. Danforth, 16 Mass. 74; 6 Dane's .Jl.br. ch. 184, art.
5, sec. 10; Burk v. Barnard, 4 Johns. 309; Burr v. T!tomas ib.
190; Marriott v. Lister, 2 Wi:ls. 147; Paine v. Bustin, 1 Stark.

Rep. 60; Hoit v. Malony, 2 N. Hamp. 322.
Longfellow and Greenleaf, for the plaintiff, cited the following
authorities. That the balance of the ship George's account being
carried forwar<l, became merely an item in the account current, and
so not within the statute ; Farrington v. Lee, 1 ;ft-lod. 270; expounded in Union Bank v. Knapp, 3 Pick. 111. That the liquida-
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tion and closing of accounts imported some joint act of the parties ;
th~ death of one not being wfficient ; Bass v. Bass, 6 Pick. 362 ;
Webber v. Tivell, 2 Saund. 125, note 6 ; Truman v. Burst, 1 D .
..y E. 40. That merchants' accounts are not within the statute,
though no item is within six years ; Oswald v. Legh, I D. ..y E.
270; Gatling v. Skoulding, 6 D . ..y E. 189; Jones v. Pengree, 6
Ves. 580; Foster v. Hodgson, 19 Ves. 180; Willard v. Dorr, 3
Mason, 164; 1 Ball~ Beatty, 119; 2 Sch . ..yLefr. 632; 10 Ves.
466; 15 Fes. 496; 1 Ves . ..y Beame, 539 ; :Mandeville v. Wilson, 5 C-ranch 15 ;· Davis v. Smith, 4 Greenl. 339 ; .Murray v. Coster, 20 Johns. 582 ; Styles v. Donaldson, 2 Dal. 196 ; Franklin v.
Camp, l Coxe 196; Van Rhyn v. Vincent, 1 McCord 310;
Richards v. The Maryland Ins. Co. 8 Cranch 84; Ballantine on
Lim. 71, 73, 81, 82. That the note of a third person, accepted in
payment, is a discharge of the debt; Maneely v. ~licGee, 5 Mass.
299 ; Wiseman v. Lyman, 7 Mass. 286 ; Ellis v. Wild, 6 Jtllass.
321 ; Hob. 69 note; and that the maker may recover the amount,
though he has not paid the note ; Sheehy v. Mandeville, 6 Cranch
311 ; Cornwall v. Gould, 4 Pick. 444; Witherbee v. Mann, 11
Johns. 518; Gallagher v.Roberts, I Wash. C. C.R. 3.20; Parker
v. United States, I Pet. C. C. R. 262. That the lapse of twenty
years was merely presumptive evidence of payment, liable to be re- ·
butted by other evidence; Cowp. 214; 3 Dane's .fl.br. 506; Dunlap v. Ball, 2 Cranch 184. That the jury were rightly instructed
on the point of interest; Selleck v. French, 1 Conn. 32. That the
objection to the juror came too late ; and was not valid at any time ;
Jeffries v. Randall, 14 .Mass. 205; Fellow's case, 5 Greenl. 333;
6 Dane's ,IJ.br. 248. And that the motion to amend was allowable;
Bogart v. .McDonald, 2 Johns. Ca. 219; Stat. 1821, ch. 59, sec.
16; 5 Dane's .fl.br. 436; 7 D . ..y E. 699; Danielson v . .fl.ndrews,
1 Pick.156; Baynes v. Morgan, 3 .M.ass. 208; Perkins v. Burbank,
2 Mass. 83; Bullard v. The Nantucket Bank, 5 Mass. 99 ; Putnam
"· Hall, 3 Pick. 44i ; Williams v. The Hingham Turnpike, 1
Pick. 349.
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The opinion of the Court was delivered at the adjournment m

.11.ugust following, by
MELLEN C. J.
In this case three diff~rent questions are presented to the court for decision.
1. The first is a motion on the part of the plaintiff, for leave to
amend, by inserting an ad damnum; through inattention none having
been laid in the original writ.
2. The second is a motion at common law, for a new trial ; on
the ground that one of the jurors who tried the cause was incompetent, for certain reasons stated in the motion on file.
3. The third is a motion for a new trial, founded on exceptions
to the opinions and instructions of the judge who presided at the trial
of the cause. A verdict was returned for the plaintiff for the sum of

$2031,96.
We shall proceed to examine these several motions in the order in
which we have arranged them.
It is a principle of law established by several decided cases, that if
judgment be rendered for a sum larger than the amount of the ad
damnum, it is, for that reason reversible on a writ of error ; and it
must be reverned, unless the plaintiff will enter a remittitur of the
excess. If this be done, the court will affirm the judgment for the
residue. Hutchinson v. Crossen, IO Mass. 251; Grosvenor v. Danforth, 16 Mass. 7 4. In the present case, the counsel for the plaintiff, after the verdict was returned, discovered that no ad damnum
was laid ; and anticipating the danger. to which his client would be
exposed by taking judgment on the verdict, in case the defendant's
motions should be overruled, he very prudently made the motion to
amend. The 16th section of our revised statute, ch. 59, has respect
only to circumstantial errors or mistakes ; and it would seem that, inasmuch as a judgment is liable to reversal, if rende1;ed for a larger
sum than the ad damnun alleged, the total omission, or the smallness
of an ad damnum, cannot properly be considered as merely a circumstantial error or mistake ; at least after rendition ol judgment.
Perhaps until judgment is rendered, it may be so considered. We
are not aware of any decisions opposing this idea. Matter:,; of sub-
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stance are those essential to the maintenance or defence of an action.
Circumstantial errors or mistakes are those which are in matters not
essential. It will be obse~ved that, as yet, no objection has been
made by the defendant on account of the omission of the ad damnum,
either by plea in abatement or motion ; but he filed his pleas in chief,
and the cause has been tried on its merits. The declaration sets
forth a good cause of action ; and the omission we are considering
has not, up to the present stage of the cause, been of the least importance to either of the parties ; nor has it the remotest connexion
with the justice of the case. And now, why is not the want of an
ad damn,um at this time a circumstantial error or mistake? If so
then it is a subject ·of amendment by the very terms of the section'
before mentioned. When a writ of error is brought to reverse a
judgment because it exceeds the ad damnum, if the creditor remits
the excess, this remittitur is considered as a species of amendment,
which he has the power to make by releasing his damages down to
the amount of the damage alleged; and probably, in those cases
where judgment has been reversed for excess of damages, the court
would have avoided the necessity, had they been empowered in such
cases to grant leave to the plaintiff to make a more advantageous
amendment, by increasing the ad damnum to a sufficient amount;
but on error, this cannot be done. In the before cited case of Hutchinson v. Crossen, the court say, "The writ of error is a commission
to this court to examine the record of a judgment in an inferior
court, and thereupon to reverse or affirm such judgment according
to law. We can only examine that record, as it is certified to us,
and determine whether it warrants the judgment rendered by the other court." But the present case is not before us on erro1· but on
appeal, which opens all questions in relation to the merits of the
cause on every ground. We are in the constant habit of allowing
amendments in such cases; but not in proceedings on erro1·. At
common law, if a verdict, and general damages be given, where the
declaration contains several counts and one of them is bad, judgment
may be arrested or reversed on error, for that reason ; but if the
judge who tried the cause will certify thot all the counts were for the
same cause of action, or that the evidence applied only to the good
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count 01· counts, the court, even at a succeeding term, will allow the
plaintiff to amend the verdict, so as to make it applicable to the good
count or counts. This is done to prevent an arrest or reversal of
judgment. This is stronger than the present case. Barnard v.
Whiting, 7 Mass. 358; Barnes v. Hurd, 11 .Mass. 57; Sullivan 11.
Holker, 15 Mass. 374; Patten o/ al. v. Gurney, 17 Mass, 182.
In Petrie v. Hannay, 3 D. o/ E. 659, the verdict took no notice
of one of the issues; and afterwards a writ of error was brought
in the House of Lords. The plaintiffs there obtained a rule to
show cause why they should not be allowed to amend by the
judge's notes, by adding a verdict on the second plea ; and the
amendment was allowed. The same thing was allowed on error in the case of Clark v. Lamb, 7 Pick. 512, as to the amendment. of a verdict. These decisions go further still in support
of the justice of the case, after the merits have been fairly decided. In both cases the error or omission was considered as matter of form; and a more liberal principle was adopted and acted upon
than was deemed proper in Hutchinson v. Crossen, which we ha.ve
before cited. In Sayer v. Pocock, Cowp. 407 no issue was joined ;
but the cause went down to trial and a defence was made. Aftei,
verdict, the party had leave to amend by adding a similiter; Lord
.Mansfield at the same time saying that one was ashamed and grieved
that such objections remained ; but by amending, the court only
made that right, which the defendant himself understood to be so, by
going down to trial. So also in Grundy v. .Mill, I N. Rep. 27, a tender was pleaded, but no regular issue was joined ; and after verdict,
the court allowed the record to be amended, on the principle adopted
in Sayer v. Pocock. In both these cases there was an omission of
one of the parties of such a nature as to leave no question regularly
presented for trial ; but the error was promptly corrected ; the parties having tried the cause fairly on its merits without knowing that
any omission or error existed. The same observation may also be
applied to this case. The omis.ion in question must have been the
consequence of mere inattention ; an evident mistake of the clerk
who made the writ; whereas the insertion of too small a ,mm by way
of ad damnum may be the effect of misjudging or miscalculation ; it
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has not the appearance of mistake. In New York in the case of
Bogart v. :A1.cDonald, 2 Johns. Ca. 219, leave was given, on motion to amend by increasing the ad damnum. So also in Danielson
v• .11.ndrews, 1 Pick. 156. We will, on this point, cite one case
more, which seems to be a direct authority, viz. Tomlison iy al. v.
Blacksmith, 7 D. iy E. 132. It was an action.of assumpsit; damages laid at £100; verdict for the plaintiff for th~ sum of £600, 9, 6.
The plaintiff moved for leave to amend by increasing the ad damnum
to £1000, and leave was granted accordingly; but Lord Kenyon at
the time observed :, it would be going too
to make the amendment required, without sending the cause to a new trial, as tbe defendant might have gone to trial, relying that no more than £100
could be recovered." Such was the reason for granting the amendment upon the above terms in that case. But in the present case, to
impose such terms would be useless and absurd ; for the defendant

far

has exerted his full strength and contested every item of the plaintiff's account, without measuring his defence by the amount of the
ad damnum; for there was none. He did not, and could not make
any such calculations; and for the most conclusive reason; for it is
not even pretended that he had any idea of the omission of an ad damnum till after the close of the trial. But it is contended, that as the
plaintiff inserted no ad damn um, the court of Common Pleas had no
jurisdiction of the cause, and, therefore, that this court has none ;
and that although no plea to the jurisdiction was given, the defendant
may still avail himself of the objection, as it appears on record. If
we are referred to the record, we must look to the whole of it. An
account of some thousands of dollars is annexed to the writ and the
verdict which the jury have returned, has established the plaintiff's
claim to a large amount, shewing that legal jurisdiction over it appertained to the court of Common Pleas, and now belongs to this
court. It would be matter of regret, if not of reproach to our laws
and to the administration of them, if such a motion could not be sustained. We entertain no doubt on the point. The plaintiff, therefore, has leave to amend, by inserting a sufficient ad damnum, and
the clerk will enter, that such leave is granted and that the amend~
ment is made accordingly.
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The motion to set aside the verdict and grant a new trial on
account of the asserted disqualification of Nathan Winslow, one of
the jurors, is the next subject for our consideration. It is proved
that he is the son-in-law of Samuel F. "Hussey; who is a creditor of
Waite, the intestate, and whose claim has been allowed by commissioners ; and from the evidence reported by the judge relating
to the subject of the motion, it appears that the juror was wholly ignorant of the existence of Hussey's claim, and of course it could
have had no influence upon his mind in the decision of the cause.
And from the same reported evidence it appears that the agent of
the defendant, Mr. Sherwood, who attended the trial, had been distinctly informed, before that time, of Hussey's claim; and one, at
least, of the defendant's cmmsel knew the fact; but it seems it escaped the recollection of them all. These facts certainly do not
countenance the motion, which is addressed to the discretion of the
• court. If a juror be drawn more than twenty days before the sit~
ting of the court, it is a good reason for dismissing him ; but the objection comes too late after verdict, though not till then known to
the party objecting. .fl.mherst v. Hadley, I Pick. 43. So if a talesman sits in a cause for which he was not returned, the objection
cannot be sustained after verdict. Howland v. Gifford, I Pick.
43 note. So if a person, not by law qualified to sit in the trial of a
real action, where the tenant claims compensation for his improvements; because he holds lands by a possessory title in the same manner, does actually sit as a juror ; a new trial cannot be granted on
that account, though the disqualification was not known till after verdict. Jeffries v. Randall, 14 Mass. 205. So if a talesman be returned by the sheriff, in an action where his deputy is a party.
Walker v. Green, 3 Greenl. 215. The utmost which can be urged
by the defendant's counsel is, that they forgot to make the objection
in season by way of challenge ; nor was it intimated to the court,
· and then not in the hearing of any of the jury, till near the close of a
long trial. But the fact is, there was no disqualific!ution on the part
of the juror, and there could not have been any till he had been informed of Hussey's claim. We see no grounds for disturbing the
verdict on account of any reasons set forth in the motion. The
42
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great objects of a trial by jury have been attained ; the facts have
been submitted to them ; and they have impartially returned their
verdict upon those facts, under the influence of no motives that we
have the right to believe or even suspect to be improper.
We therefore pass to the consideration of the third question, or motion founded on the exceptions. The exceptions alleged are numerous,
and have respect to almost all the proof introduced, and all the decisions and instructions of the presiding judge ; and, of course, the opinion
of the court may be extended to an unusual length in the examinanation of this branch of the cause. Several of the exceptions, however, and the subjects with which they are connected, may be embraced in one view ; because one general answer may apply to them,
and the same principles govern our decision in respect to them. But
in this examination we shall arrange the exceptions, so as in the first
instance to dispose of the minor questions, and then proceed to a distinct and full considerntion of the more important.
The exception against the admission of the day book of the intestate is entirely destitute oflegal foundation. It was admitted under such
instructions and restrictions as are usual in similar cases ; the principles
regulating this species of proof are very familiar, and the citation of
authorities is unnecessary. The exception to the admission of those
charges in the leger entered in the hand writing of Dunn, as evidence to the jury, we consider as equally unsupported; they were
admissions on the part of Dunn, and, as such, competent proof, upon
the plainest principles of law.
As to the charge for cash paid to John Waite, we cannot pronounce the instructions of the judge to be incorrect,· in the peculiar
circumstances of the case. The evidence, such as it was, was left
to the jury for their consideration. They were informed that the
book alone was not legal proof of tho charge, but was admissible, and
might be considered in connexion with the other proof. John Waite
had for many years been dead ; the receipt on the back of the note
given by Dunn, was in Jo1~n Waite's writing, and the note was produced on trial, by the plaintiff, in whose possession we should expect to find it after it was paid by the intestate. The numerous instances of small sums charged by him as paid for Dunn, and proved
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in the usual manner, as we see by the account annexed to the writ;
the age of the transaction, and other circumstances above mentioned,
we think furni~hed good grounds for the jury to infer the truth and
fairness of the charge.
The admission of the paper book, containing sundry accounts in
the hand writing of Dunn, as mentioned in the exception, was perfectly correct. The statements therein made were confessions of
Dunn deliberately made ; and, being legally in evidence, it was the
province of the jury to examine it, and draw their own conclusions
from its contents ; and with respect to the supposed loss of some of
its leaves, either by accident or design, and the inferences to be
drawn from its appearance, they were all subjects exclusively within
the province of the jury ; and the instructions of the judge to that
effect were in our opinion correct and proper. A similar answer
may be given to the exception alleged against the direction of the
judge touching the statement of the account of October 1799, and
that appearing on the account annexed to the writ. The question
was, whether it was a statement or adjustment made by both parties,
that is, by Waite and Dunn ; or only a statement by the intestate
only, or some person employed in drawing off the account. This
was a subject also to be examined and decided by the jury ; and it
was very properly submitted to their determination.
The next exception relates to the instruction of the judge as to
the note given by the intestate to the assignees of Pierson iy Thatcher.
The jury have decided that the charge originally made against Dunn,
was transferred and made against Waite by the consent of Dunn ;
and that afterwards Waite gave the note in question; and that the
assignees received it in full satisfaction of the debt due originally
from Dunn, and afterwards, by transfer of the charge, due from
Waite. It has been urged in the argument that there was no sufficient or satisfactory proof that the transfer of the charge and the assumption of the debt by Waite were authorised by any request on
the part of Dunn. On this head all the evidence is not particularly
detailed in the exception ; but if it had been, we are not inquiring
whether the verdict in this particular is against evidence or the weight
of evidence. There is no motion before us for a new trial on such
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_ground. This same answer may also be considered as applying to
the decision of the jury upon several of the particulars we have been
exammmg. It was admitted that the note has never been paid to the
assignees ; and it is contended by the counsel for the defendant: that
the sum for which the note was given cannot be recove1·ed in this
action. The instruction was that it might be recovered, and the jury
have allowed it. It seems to be a well settled principle that a surety
cannot main_tain an action against the principal or a co-surety for reimbursement or contribution, until after payment of the debt by him,
or what is equivalent thereto. 2 Stark Ev. 99. And this principle will not be changed by such surety's having given to the creditor collateral security for the debt. The reason is obvious ; for such
additional security does not in the least impair the obligation on the
part of the principal or co-surety ; the original liability still remains,
and each may be called on for payment, as he might have been before. By the payment of the debt by the surety, it is admitted that
he at once acquires a right of action against the principal or co-surety.
The reason is, that by such payment, all the obligors or promissors
are discharged from their original contract. This discharge of the
principal and co-surety is the consideration of the promise of immediate reimbursement or contribution which the law raises. Now, in
the case before us, Waite has relieved Dunn from his original liability to Pierson .y Thatcher, by assuming the debt himself, at his
request, and thus subjecting himself to liability ; and Dunn, in his
life time, was as effectually discharged from responsibility by this
arrangement, as he would have been if Waite had paid the debt in
cash to the assignees ; for the jury have found that the note was accepted in full discharge of the debt originally due from Dunn ; and
the object of this suit is to collect a sum of money to be appropriated
to the benefit of Waite's creditors ; to pay, in whole or in part, among
other debts of Waite, the very note in question. Authorities on this
point are not wanting. In Barclay o/ al. "· Gouch, 2 Esp. 5'71, .it
was decided by Lord Kenyon, that the plaintiffs having at the request of the defendant given thei1· note for a debt which he owed,
was ~ law to be considered as payment in respect to the defendant ;
and the plaintiffs had a verdict for the amount for which the note
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was given, though it had not been paid. A new trial was moved
for at the next term and refused. This case is mentioned by the
court in that of Douglas v. Moody 4- al. 9 .lJ,lass. 553, with approbation, and the · correctness of the decision recognized.
The
same court also, in the case of Cornwall v. Gould,· 4 Pick; 444
confirmed the same doctrine. There the plaintiff had indorsed a
note made payable to him by one Kenni8ton, at the request of the
defendant, and the same was discounted for his benefit at a bank in
Georgia, and he received the money. After one or two renewals
of the note, the plaintiff took it up, and paid it by giving a new note,
signed by himself and indorsed by one Clajfiin. Qn a count for
money paid, the plaintiff was allowed to recover the amount, though
it never had been paid to the bank, except by the new note. The
ground of the decision was that Kenniston, the original debtor and
maker of the first note, was completely discharged. In accordance
with the above decisions is the opinion of the court in New York in
Witherby
Mann, 11 Johns. 516. The facts were almost precisely similar to those in Barclay v. Gouch. The ·principal case
which seems to shake that of Barclay v. Gouch is Taylor v. Higgins, 3 East 169, decided five years afterwards. The opinion was
given after a few moments conversation in court, on a motion to hold
the defendant to special bail. The motion was not sustained, on the
principle that the plaintiff had only given his bond, in satisfaction of a
former bond signed by himself and the defendant,·and as his surety,
but had never paid the same. In Cornwall v. Gould, the court did
not consider Barclay v. Gouch as an overruled case ... If, however,
the English cases should be viewed as balanced, the weight of authority seems clearly in favor of the correctness of the principle as laid
down by Lord Kenyon, and sanctioned by the court. In a previous
case this court has adopted and decided on the same principle.* On
the facts and authorities before us, relative to this part of the cause,
we perceive no incorrectness in the direction given to the jury. To
the above point we would also refer to the cases cited by the plaintiff's counsel in Cornwall v. Gould.
The next objection in the order in which we have arranged them
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relates to the instructions of the judge as to the, presumption of
payment, arising from lapse of time, or rather the circumstances relied on as repelling that presumption.· The general principle of law
is very plain; it is also perfectly clear I.hat many circumstances may
exist and which are proper subjects for the consideration of the jury,
tending to account for delay, and remove the presumption of payment, and, of course, the ground of defence ; such, for instance, as
the debtor's acknowledgment of the non-payment of the debt-payment of a part of the debt-payment of interest-frequent demand
of payment-obstacles to a recovery, arising from the interruption of
the course of justice, as was the case during the war of our revolution. In Dunlap v. Ball, 2 Cranch 180, Marshall, C. J. says,
" the principle upon which the presumption of payment arises from
the lapse of time, is a reasonable principle, and may be rebutted by
any facts which destroy the reason of the rule." Insanity and poverty of the defendant were held sufficient to rebut the presumption
of payment. So the poverty and ab:;;ence from the State, of the
debtor, were held sufficient. 5 Dane 506, art. 3, sec. 1. The instruction given was that mere poverty of Dunn did not rebut the presumption; but that the debtor's absence from the country, during the
twenty years, was sufficient to control and repel the presumption.
This principle was expressly decided in the case of Newman v. Newman, 1 Stark. R. 101, in language the most unequivocal; and the
opinion was not questioned. It appears by the exceptions that Dunn
left this country in the fall of 1799, in indigent circumstances, and
retumed to Ireland, the place of his nativity, where he continued to
reside till his death in 1805 ; and that no administration was granted on Waite's estate till the year 1822. Though no reference was
made to these facts particularly in the instructions to the jury, yet
they were in the case, and are before our eyes. So that there was
poverty, as well as absence from the country, to repel the presumption, according to one of the cases cited in Dane. In the case of
Fladong v. Winter, 19 Ves. 196, it was decided by Lord Eldon
that the presumption of payment of a bond, after twenty years, might
be repelled by evidence that the obligor had no opporttrnity or
means of paying ; and in support of the latter, the chancellor stated
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that such he understood to be the principle of the decision in the
case of Wynne v. Waring, which had a short time before been decided. As it regards opportunity of paying, the want of administration on Waite's estate till 1822, was considered by the judge a sufficient reason for excusing the defendant from the payment of interest from the time of Waite's death until the grant of administration.
This circumstance seems to furnish the same reason for the non-payment of the principal as of the interest. On the whole, we see no
ground for setting aside the verdict on account of any misdirection of
the judge touching the question involved in the exception thereto on
this point. The only remaining question on the exceptions, growing out of the facts in evidence on the general issue, relates to the
instruction on the subject of the allowance of interest. This may be
disposed of in a moment. The claim to interest was placed on the .
ground of mercantile usage and the adoption of this usage in the transactions between the intestate and testator; and the question of
usage was very properly submitted to the jury for decision.
We now proceed, in the last place, to the consideration of the
questions arising on the exception to the judge's instruction relative
to the defence upon the plea in bar, and the construction of that part
of the statute of limitations which was presented by the issue.
Though the pleadings are protracted to a surrejoinder before an
issue to the country is formed ; yet the simple and single question
put in issue is whether " all accounts, concerns and ~ransactions between the plaintiff's intestate and the defendant's testator were liquidated and closed at the time of, and for more than six years before,
the commencement of the plaintiff's action." This fact the defendant in his rejoinder affirms, and the plaintiff in his surrejoinder denies, and issue is taken on the traverse.
This part of the cause demands and has received our particular
attention, and been subjected to a patient investigation. By a review
of the numerous cases to be found in our law books upon the subject, we perceive that the exception in the statute as to merchants'
accounts has created doubts and been the cause of a series of contradictory decisions by able judges, both in England and in this country, m courts of chancery and courts of law; and the learned
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Chancellor Kent has observed that the true and definite meaning of
the exception seems at this day unsettled in Westminster Hall. It
does not appear that the points presented in this case have been settled in more than three of the states in the union, viz. Massachusetts,
Pennsylvania and South Carolina. Under these circumstances we
are called upon in this action to give a construction of it and pronounce om· judgment, which must decide the rights of the parties,
and be our guide for the future. In doing this, we must avail ourselves of all surh lights as can be derived from the opinions of learned courts and learned judges in England and in the United States.
As the reported decisions cannot be reconciled, we know of no other
safe course to pursue, than to search for the intentions of those who
framed the statute of limitations, as originally passed in England, of
which ours is almost an exact copy, and thus ascertain, as well as we
are able, how far the various constructions which different parts of it
have received are in unison with those intentions, and how far they
have a tendency to defeat them. In doing which, it will be found,
unless we labor under mistake and misapprehension, that the restraining parts of the act, and the exception of merchants' accounts, have
frequently been construed on principles in opposition to each other ;
and that too much latitude of construction has led to that doubt and
perplexity which now exist.
The language of the exception in the statute of limitations of 21
Jae. J, cap. 16, and of our statute on the subject is this, viz. " other
than such accounts as concern the trade of merchandize between
merchant and merchant, their factors or s·ervants." Whatever the
" accounts" are which were intended to be described in the above
exception, they are in express terms excluded from the operation
of the restraining clause ; and as effectually as if they had been
contained in a proviso at the end of the section, declaring that as
to such accounts the statute should have no operation or effect whatever. Hence the first inquiry is, what we are to understand by the
above mentioned descriptive word " accounts." We apprehend
there is no difficulty in giving a satisfactory answer to this question.
It has been correctly answered by a course of decisions. By that
word are intended open or current accounts, as distinguished from
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stated accounts. Stated accounts are those which have been exam•
ined by the parties, and where a balance due from one to the othe1·
has been ascertained and agreed upon as correct. The case of
Sandys Ex'r. v. Blodwell, Sir W. Jones, 401 shews this. The
parties, Freeman, ( the testator) and Blodwell, disputed as to the
balance; and Freeman died before any was agreed upon. The
justices to whom the subject was referred, certified that the account
was not barred, because it was not finished; and also because it was
an account between merchant and merchant. In the above case
the statute oflimitations was pleaded. Now, what is the true reason
on which the above mentioned ·construction has been given so uniformly, making the distinction between open and stated accounts?
We apprehend it is simply this; while an account remains open,
each party is depending for the recovery of the balance he may
consider due to him, upon the promise which the law raises on the
part of him who is indebted, to pay that balance; but when the
parties have stated, liquidated and adjusted the accounts, and thus
ascertained the balance, it ceases to be an account ; it has lost the
peculiar character and attributes of an account ; what was before
an implied promise to pay what should be found to be a reasonable
sum, by such liquidation and stating of the account, at once becomes
an express promise to pay a sum certain. Such an adjustment will
support a count on an insimul computassent. Such balance is a
result in which previously existing accounts have become merged,
and lost their character and existence. This view and this reasoning seem clearly to be sanctioned by decided cases. Thus in Martin v. Delboe, 1 .lliod. 70, the court say, " accounts within the statute," (that is, within the exception of the statute) "must be understood those that remain in the nature of accounts; now this is a sum
certain." So in Farrington v. Lee, 1 Mod. 268, the plaintiff declared on an insimul computassent ; the statute of limitations was
pleaded, and merchants' accounts replied ; to which there was a demurrer. Scroggs J. observed, "As this case is, there is no account
betwixt the parties; the account is determined, and the plaintiff put
to his action on the insimul computassent, which is not within the exception. ln Webber v. Tivill, 2 Saund. 124, Jones for the defen43
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dant, ( whose teasoning was fully confirmed and adopted by the
court) observes," Here it appears that the account for £55, 11, 7
was stated and agreed ; and then it immediately bec~me a debt certain, being ascertained by the account ; and for this debt, after the
account was stated, the plaintiff might have bmught his action of
debt, which would without doubt have been limited to six years by
the statute." If the view we have thus taken, and the course of
reasoning we have pursued, are correct ; and if we have ascertained
the true meaning of the language of the exception in. the statute,
it would seem to follow, that nothing but a statement, liquidation and
adjustment of accounts by the parties, their agents or representatives,
could take merchants' accounts out of its protection, and place them
under the power and operation of its limitations. Whether the inference thus stated is the correct one, is the question to be considered. On this point dicta and decisions are numerous and contradictory. Before examining them, it may be well to observe here that
by the course of the pleadings it is admitted that the accounts in
question in this cause are those which " concern the trade of merchandize between merchant and merchant." This obviates some
questions which have arisen in se\·eral of the decisions in the courts
of law and equity. The inquiry then is, upon the general ground,
I. Whether the death of both or either of the original parties,
Waite and Dunn, has operated so as to subject the accounts to the
limitations of the statute.

ll.

Whether the cessation of dealings and termination of charges,
more than six years before the commencement of this action, has
produced the above effect on the accounts.
III. Whether the foregoing questions are, or either of them is,
open to examination by the defendant, upon the special issue joined
by the parties.
As to the first question. Independently of all authority, it seems
to the court to be a difficult task, by any reasoning from analogy, to
establish the principle that the death of one of two merchants, who
for years have been dealing together, should, in legal contemplation,
have the same effect upon their mutual accounts as a liquidation and
adjustment of them. An adjustment implies the operation and as-
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sent of two minds, at least ; because, in its very nature, 1t 1s a contract of itself. How then can the death of such mer<:hant give such
sanctity to his books and accounts, as· to render them as conclusive
evidence of their truth and accuracy, and of the correctness of the
balance appearing thereon to be due him, as if t11at balaooe had been
struck by both, and agreed to by the survivor? But if the death of
A. one of the merchants, is to have such an effect on his books and
accounts, why should not the death of B. the other merchant, immediately afterwards, have the same effect on his books and accounts ? And if the apparent balance on A's books and accounts essentially vary from that appearing on B's books and accounts, what is
to be done in such case ? Both cannot be true and correct ; to which
is credit to be given ? We cannot respect a doctrine leading to such
consequences and such confusion : nor do we perceive that such a
principle is established by decided cases. The case mentioned in 5
Dane's .11.br. ch. 161, art. 5 sec. 4, as having been decided in Mai.sachusetts in 1800, of which notice is also taken in Story's pleadings,
91, is so loose, and stated with so much brevity, that the grounds of
the decision are not very distinctly perceived. The learned author
has merely said, " Held that in account current between merchants,
the act does not begin to run till settlement, or till one dies ; because
mutual charges on their books, is a mutual admission of their debts."
Now, the reason assigned has no necessary conne_xion with merchants' accounts more than with any other species of accounts; nor
with the accounts of deceased more than living merchants. The
principle stated is well settled and very familiar ; in respect to which
the case of Gatling, Ex'r. v. Skoulding iy al. 6 D. iy. E. 189, is
a leading one. This court has adopted the same- in Davis v. Smith,
4 Greenl. 337. We do not perceive, from the foregoing brief note,
that the death of one of the merchants had any influence with the
court ; but we are rather led to a different conclusion, from the assignment of mutuality of accounts as a reason which guided them.
Ballantine, in his treatise on the statute of limitations, page 76, observes that " if between merchant and merchant dealings betwixt
them have ceased for several years, and one of them die, and the
surviving merchant bring a bill for an account, the court will not de-
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cree an account, but lea,re the plaintiff to his remedy at law. This
does not prove that such death or cessation of dealing has changed
the nature of the account, but only that it may induce a court of
equity to make no decree on the subject. By leaving the plaintiff
to his remedy at law, we are left to draw the conclusion that such a
remedy is considered as existing, notwithstanding such decease. In
support of the above observations, Ballantine cites a case from 1
Vern. 456, where there had been a cessation of dealing, and one of
the parties had died ; yet as there had been a long acquiescence
without a settlement, the bill was dis.missed, and the plaintiff left to
her remedy at law. So also in the case of Sandys v. Blodwell, before cited, the plaintiff's testator was one of the merchants whose
accounts were the subject of investigation. The statute was pleaded
to the bill filed, but the death of the testator was not considered as
having the effect which is contended for in the case at bar. So also
in the above case of Gatling Ex'r v. Skoulding o/ al. ; the defendants pleaded the.statute of limitations, and the plaintiff replied a new
promise ; and contended that thei·e was such mutuality of accounts,
and some charges within six years, as would bring the case within
the exception in the statute. The defendant's counsel objected that
the case did not come within the exception, and if it did, it should
have been replied specially, as was the case in Webber v. Tivill,
where there was a replication of merchants' accounts ; and Lord
Kenyon admitted the validity of the objection, as to the necessity of
a special replication, where there is no item within six years ; but
considered in that case such a replication unnecesary, as there were
such items. If the testator's death had subjected the account to the
]imitations of the statute, would counsel have urged the necessity of
such a replication, when it would have been needless, and Lord
Kenyon have approved it ? We apprehend that, in a legal point of
view, the only effect produced on the accounts of two merchants,
dealing together, by the death of one of them, is, that it necessarily
causes a cessation of dealing, and terminates the accounts. This
brings us to the consideration of the second question.
The second inquiry is whether a cessation of dealings is equivalent
and amounts to a liquidation and closing of the accounts, and that
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after the lapse of six years, it· subjects them to the statute of limitations, and bars a recovery. According to the view which we have
taken of the exception in the statute, and its fair construction, we
cannot avoid the same difficulty in arriving at the conclusion, by any
process of reasoning, that such cessation has the effect contended for
by the defendant's counsel, which we encountered in considering the
first question. Lapse of time seems to furnish no proof of an agreement of the parties as to the truth of an apparent balance ; certainly
no more proof after the expiration of six years, than at the end of
five years. Still Wfl are aware that the books of reports, especially
many of the English books, contain a number of cases in which the
exception in the statute has been the subject of consideration and
construction, in various forms, and on various principles ; yet it remains unsettled, as we have before observed.
We will now proceet.l to a brief examination of the principal cases
on the subject; commencing with those which have been considered
as supporting the defence upon the point now in question. Most of
these. have been collected by Chancellor Kent in Coster <y al. v.
Murray, 5 Johns. Ch. 522, as well as by Ballantine and .11.ngell. The
collection by Mr . .!lngell, being the most recent, is the most full and
satisfactory. The first case we notice is Webber v. Tivill before
cited, which was assumpsit; one count being for monies had and received and goods sold, and another on an insimul computassent ; plea,
the statute of limitations ; replication, merchants' accounts; and demurrer. The court gave judgment for the defendant; but it was
expressly stated to have been given on the ground that the parties
had stated the account and agreed on the balance. It was not an
open account. No one doubts the correctness of this decision. The
case of Bridges v. Mitchell, Gilb. Eq. R. 224, merely states the
undisputed principle, that the exception in the statute applies only to
open accounts. The case of Welford v. Liddel, 2 Ves. 400, was
a bill for an ac<munt, and the statute was pleaded ; but it does not appear to have been an account between merchant and merchant. The
plea was allowed. Lord Hardwiclce, in giving his opinion, recognizes
the distinction between running accounts, and accounts closed and
·concluded, and the application of the statute to those of the latter
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description; but the case seems to establish nothing as to the point
under consitteration, it not appearii,; that they were merchants' accounts. 1f they were, then the decision is in direct opposition to one
made by this same lord chancellor in the year 1737 ; in which he
declared his opinion that between merchants, an open account was
within the exception, and protected by it, though there had been no
dealings within six years. The case of Martin v. Heathcote 2 Eden
169, is in point for the defendant. Lord Chancellor Northingt-On, in
that case, which was a bill filed for an account, and the statute pleaded, observed that merchants' accounts, after six years total discontinuance of dealing, were as much within the statute as other ac .counts.
In Jones v. Pengree, 6 Ves. 580, a case was cited by
counsel as having been decided by Lord Roslyn, between Crawford
and Liddel, upon principles in accordance with those on which Lord
!vorthington proceeded. The above case of Jones v. Pengree was
decided on a point foreign to the one we are now considering. In
Dujfv. E. India Company, 15 Ves. 198, the question was discussed,
and, as Chancellor Kent observes, freated as an open question; out
the cause was decided on another ground. In Barber v. Barber 18
Ves. 286, to a bill for an account, the statute was pleaded. All
dealings had ceased more than six years before the filing of the bill ;
and Sir William Grant, the master of the Rolls, decided that the
case was within the statute. The cases of Ramchander v. Hammond, 2 Johns. 200, and Cogswell v. Dolliver, 2 .Mass. 257, relate
only to the well known distinction between open and stated accounts,
and the effect of mutual accounts. The court of appeals of South
Carolina, according to the decision in Van Rhyn v. Vincent, l Mc
Cord 150, may be considered as an authority in favor of the defendant. In the case of Union Bank v. Knapp, 3 Pick. 96, the
court intimate an opinion that open accounts are barred after six
years ; but the same court have since expressly overruled that case,
as will be noticed particularly hereafter. The opinion and statements
of Maddock and Beame, can only be founded on the contradictory
decisions of the English courts. Distinguished judges and chancellors have entertained and pronounced with firmness contending opinions ; and it would be singular indeed if such great and excellent
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men, and such eminent jurists as Sir Samuel Romilly and Chancellor Kent should not have drawn their own conclusions, and reposed
wilh confidence in the opinions they had formed ; opinions, most certainly entitled to the highest respect. In the case of Coster o/ al. v.
Murray, 5 Johns. Ch. 522, though the learned chancellor intimated
his opinion that the weight of authority seemed in favor of applying
the statute to open merchants' accounts, when the last item is more
than six years before the commencement of the suit ; yet he did not
decide the cause on that ground; nor w,is the decree affirmed in the
court of errors upon that ground, but expressly on another. See 20
Johns. 576. We believe we have noticed all the authorities relied
on by the defendant's counsel, except those which we shall consider
in reviewing the cases cited in support of the action.
We will now proceed to the examination of those authorities which
have established or recognized a different construction of the exception in the statute relating to merchants' accounts, and on which the
counsel for the plaintiff place their reliance.
The first is the case of Sandys v. Blodwell, which has been twice
cited before. The facts of the case we shall not repeat, but merely
state that the justices certified that an open and unsettled account between two merchants was not barred by the statute, though more than
six years old when the action was brought. The next is the decision
of Lord Hardwicke in 1737, referred to by Lord Eldon in Foster v.
Hodgson, 19 Ves. 180. The next is the before cited case of Gatling Ex'r. v. Skoulding, in which Lord Kenyon states the principle
to be that "where there is no item of account at all within six years,
the plaintiff, to the plea of the statute, must reply specially, as was
done ia Webber v. Tivill, in order to bring his case within the exception. In that case the plaintiff replied that" the accounts wholly concerned the trade of merchandize."
The next is the case of Foster v. Hodgson, above cited, in which
Lord Eldon considers the question as still open and unsettled in England, notwithstanding the several decisions which we have mentioned, as well as some others ; but as the bill did not expressly state the
accounts then before him, to be accounts between merchant and
merchant, his lordship did not undertake to decide this long contes-
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ted question. The principle as contended for by the counsel for the
plaintiff is plainly, though incidentally, recognized by this court in the
case of Davis v. Smith, 4 Green!. 337. The decision was on
another ground.
The principle contended for by the plaintiff seems to have been
conceded to be correct in the case of Godfrey v. Saunders, 3 Wils.
94. The defendant's second plea was that there was not any open
account between the plaintiff and defendant, at any time within six
years before the commencement of the action. The plaintiff replied
to this plea that the account concerned trade and merchandize, which
was never adjusted or settled between them. The defendant rejoined that the account did not concern trade and merchandize, and
thereupon issue was joined to the cou,1try. Now why did not the
counsel for the defendant demur to the replication, if accounts between merchants, though open and unadjusted, are barred by the
statute of limitations ?
The next case is that of Stiles plaintiff in error v. Donaldson, 2
Dal. .264. In an action on bond, the defendant filed in offset an
account between the plaintiff and himself as merchants, and concerning the trade of merchandize. The account had remained unliquidatetl and unsettled ·for seventeen years. The plaintiff contended
that it was barred by the statute of limitations, by such long delay
and acquiescence. The court decided that the account was not affected by the limitations of the act, and affirmed the judgment below.
We next proceed to the case of Mandeville 4- Jameson, plaintiffs
in error, v. Wilson, 5 Cranclt 15. This was an action of assumpsit
for goods sold and delivered ; pleas, the general issue, and statute of
limitations ; replication to the latter plea, that the money " became
due and payable on an account current of trade and merchandize
had between the said plaintiff and defendants as merchants, and
wholly concerned the trade of merchandize." The defendants rejoined that " in January 1799 the partnership between Mandeville
and Jameson was dissolved, and all accounts between them ceased ;
and that since that time no accounts have existed or been continued
between the plaintiff and the defendants." The plaintiff surrejoined
that the goods were sold and delivered before January 1799 ; de-
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murrer, and joinder. The opinion of the court delivered by Mar~
shall C. J. was-" that the exception in the statute applied as well
to actions of assumpsit as actions of account ; that it extended to all
accounts current which concern the trade of merchandize betweel1
merchant and merchant; that an account closed by the cessation of
dealings between the parties, is not an account stated ; and that it is
not necessary that arty of the items should come within the five years ~
that the replication was good, and the rejoindel' bad." The judgment
below, which was for the plaintiff, was affirmed. The statute bf limitations in Virginia, which governed the court in the above case, bars
actions of assumpsit on accounts, &c. after the lapse of five years,
instead of six years as with us. The judgment rendered in this
case goes the full length of establishing the doctrine laid down by the
presiding judge at the trial, and puts a distinct and decisive negative upon the defence, and removes all the. grounds on which it has
been placed. Indeed the facts are essentially the same as those in
the case at bar. In both, there was a cessation of dealings and termination of accounts, and that was all ; in neither was there any
statement, liquidation or adjustment of them whatever by the original parties, their agents or representatives. In the case of Mirr·
my o/ al. v. Coster o/ al. 20 Johns. 576, Vielie, one of the
senators, goes into a broad investigation of the numerous cases on
the construction of the exception in the statute, as Chancellor Kent
had before done, on the trial before him in chancery. The senator
was fully of opinion that the accounts and concerns between the
parties related to the trade of merchandize between merchant and
merchant, and on that account were within the exception ; and he
concludes his remarks on this branch of the cause with these emphatic words : " I consider such of the English decisions as contravene the construction I have given to the statute, as little better than
judicial usurpation of legislative authority."
In commenting on the case of Union Bank v. Knapp, citecl by
the defendant's counsel, we noticed that i't had been overruled by
the same court. Since the trial of this cause, the case of Bass, ex'r.
v. Bass, has been published in 6 Pick. 362, in which it was explicitly decided that merchants' accounts, as described in the statute of
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limitations, are excepted from the operation of that statute ; and m
another report of the same cause, appearing in 8 Pick. 187, the
court say that upon a revision of the above decision, they are satisfied with its correctness.
From the foregoing review of the decisions on the questions immediately before us, we cannot persuade ourselves that the weight
of authority is in favor of the construction for which the counsel for
the defendant have so ably, anxiously and strenuously contended;
especially when we consider that in the last English decision which
we have seen, Lord Eldon expressed his opinion that the question
was then open and unsettled in that country ; and considering also
that where the courts in our own country have professed to decide
it, ( with the exception of the court of appeals in South Carolina 1
which inclined strongly the other way) the decision has been unequivocally against such a construction ; and one of those courts is
the supreme tribunal of the nation ; one peculiarly entitled to the
highest consideration and respect of all other courts of law. It may
be proper to observe that the learned Chancellor Kent, in his review
of .the cases on the subject in Coster o/ al. v. Murray, (in which he
exptesses his own opinion,) has omitted the cases we have cited from
Wilson, Dallas, !llld Crancli.
We have now done with the citation of authorities, and shall conclude with some general observations respecting the statute of limitations, and.the construction that has bee~ given to the different parts
of it, and the changes of opinion which have taken place at different
periods in regard to it. In the early part of this opinion we alluded
to this subject. In the heforementioned case of Martin v. Heathcote, Lord Northington decided that " merchants' accounts, after
six years discontinuance of dealing, were as much within the statute as any other accounts ;" and in Barber v. Barber, Sir William
Grant adopted and proceeded upon the same principle. In both
these cases the -distinction between merchants' accounts and others
is abolished. With all due respect, we must say that this doctrine,
if admitted, virtually amounts to a complete judicial repeal of the
exception in the statute, and is in direct opposition to its declared
intention, and to the unequivocal language in which the intention is
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expressed. It may be useful to take a glance at the different principles on which the different parts of the section of the act in question have been construed. For a long tirne we may perceive in the
reports an evident effort on the part of juJges to save ai;:tions from
the effect of its limitations, though clearly embraced in the language
of those limitations ; and at the same time to narrow the exception,
and refuse protection to accounts and actions, distinctly embraced in
the language of the exception. In both the foregoing instances the
tendency and object of such decisions seems to counteract, and, to a
certain extent, explain away both provisions of the statute ; to rescue
accounts of one kind from the embraces of it, and subject those of
another kind to its power and paralysing effect, though expressly
placed beyond its control. In the case of Bell v. Morrison, l Pet.
351, Story J. in delivering the opinion of the court, observes
that " it has often been a matter of regret, in modern times, that in
the construction of the statute of limitations, the decisions had not
proceeded upon principles better adapted to carry into effect the real
objects of the statute ; that insteatl of being viewed in an unfavorable light, as an unjust and discreditable defence, it had received such
support as would have made it, what it was intended to be, emphatically a statute of repose." There was, at times, much ingenuity discovered in construing doubtful or unmeaning expressions into promises or acknowledgements ; but as to merchants' accounts, they were
treated with little kindness or indulgence. As they are expressly
excluded from the operation of the statute, we cannot perceive any
thing but the pure magic of construction wh_ich has been or can be
prayed in aid, to place such accounts, while open and unliquidated,
under the limitations of the act, and on the same level with all other
kinds of accounts. There seems to be as much reason for regret on
account of this construction of the exception, as was expressed by the
court in the ease of..Bell v. .Morrison for that which the statute itself, as to its limitations, had 1rnfortunately received ; and we apprehend there is as much reason and good sense in correcting opinions
which may be found to be erroneous as to one part of the statute as
another; the object should be to ascertain the true intent and mean-
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ing of both, and then with plainness and independence give them what
we believe to be their intended operation and effect.
In respect to the restraining part of the statute, this has already
been done. By a series of decisions, in England and in this country, former errors have been corrected ; and it is 110w perfectly settled that nothing short of an unqualified, unambiguous and explicit
acknowledgement of an existing debt, by words or acts, will take a
case out of the limitations of the statute ; and to preserve consistency in the application of principles, it is, in our humble judgment,
proper to go back to the plain language of the exception, and rest
contented with giving to it its legitimate operation. • Under the influence of these impressions, and guided by the authorities and reasoning which we have presented to view in the investigation of this
cause, we have been conducted to the conclusion, that the accounts
between Waite and Dunn cannot, on legal principles, be considered
as barred by the limitations of the act, by reason of the cessation of
dealings between them more than six years before the commencement of the present action ; nor by the death of one or both of them,
as mentioned in the pleadings. In the state of the facts, and in our
application of legal principles to those facts, it is of no importance to
decide on whom the burden of proof was imposed by the form of
the issue. The affirmative, however, seems to be on the part of the
defendant. This leads us to the last point to be considered.
This third point, namely, whether the general question which we
have been so long examining under the two former heads is open to
examination on the special issue joined, has become of minm· importance, in consequence of our decision of those questions, in the
manner above stated ; because, if we were dissatisfied with the ini,tructions given to the jury, as to the effect of the special form of the
issue, as being exclusive of the general question, still it would Qe no
ground for setting aside the verdict, when the legal principle and legal result would be the same under any form of the issue. But we
,:lo not perceive any incorrectness in the instructions given on the
point. The question on the pleadings was whether the accounts had
been liquidated and closed more than six years before the commence:ment of the action. And, as the judge observed, it was the duty of
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the defendant to establish the truth of the affirmative to the jury ;
A liquidation of an account cannot mean
any thing less than a statement and adjustment of it by the parties interested; and this question, whether the account had been so liquidated and closed, was a question of fact, and properly referred to
the jury for decision ; whereas, the question, whether a cessation of
dealings for more than six years, or the death of one of the parties,
subjects merchants' accounts to the limitations of the statute, is a
question of law ; and the pleadings in the case disclose all the facts
necessary to present those points to the view of the, court. Upon
examining the cases which have been cited and commented upon,
in the course of this opinion, it will be found that no such special
issue was joined as in the case at bar. In the cases in the courts of
law, the discontinuance of dealings was alleged in some part of the
pleadings ; and the effect of it for more than six years, became the
subject of inquiry and decision upon demurrer ; and in chancery
cases, sometimes the fact appeared on the bill, and sometimes in the
answer ; but no case has fallen under our observation which presents
· an issue of fact on the contested question of liquidation and adjustment. The parties in this case have formed their own issue ; but
the jury have discovered no evidence which could authorize them to
find that issue in favor of the defendant.
The great degree of interest which this cause, in all its stages, has
excited on the part of those immediately engaged in it, and the uuusual length of the argument of the defendant's counsel, as well as
the number of questions made 011 the exceptions and in the ample
discussion of all the merits disclosed to us, have led the court to a
full examinatiou of the whole subject in all its bearings ; and after a
long and wearisome investigation of facts and authorities, and careful
attention to the arguments of counsel, we are all of opinion that the
defendant has not succeeded in sustaining either of his motions :

this he undertook to do.

and the consequence is that there must be

Judgment on the verdict.
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p ALISTER

VS. LITTLE.

In seir•fatilu against the indorser of a writ, the sheriff's return that he could find.
no property of the original defendant witltin his precinct, is not conclusive evidence of his inability to pay.
Where the defendant, in ascirefacias against the indorser of a writ, pleaded that
the original judgment debtor was of sufficient ability, and had sufficient real estate
within· this State to satisfy the execution ; to which the plaintiff replied by setting forth the issuing of execution, and the sheriff's return tliereon that he could
find no property within his precinct; the replication was held bad.

,-

IN this case, which was scire facias against the indorser of a writ,
the question turned upon the point presented iu the fourth set of
pleadings. The plaintiff, in his writ, set forth in the usual manner
the recovery of a j11dgment in his favor, for costs, against the Pejepseot proprietors, in a case in which the defendant had indorsed the
origina lwrit; and alleged the suing out of execution, with the sheriff's
return thereon in these word&:-" Cumberland, ss. Nov. 3, 1823.
Pursuant to the within precept to me directed I have made diligent
search for the property of the Pejepscot proprietors, sufficient to satisfy this execution, but could find none. I have also demanded of
Edward Li,ttle, Esquire, the attorney of said proprietors, the property of said proprietors to satisfy the same, which said property he refusf d to deliver. I have also called on Josiah Little, Esquire, the
proprietors' clerk, and demanded said property, which he also refused to deliver. I therefore return this execution in no part satisfied." It was further alleged that the judgment was still unsatisfied,
and that the proprietors had neglected, and were wholly unable to pay
the same.
The fourth plea of the defendant was that " said Pejepscot proprietors are of sufficient ability, and hold and possess sufficient real
estate in this State to pay and satisfy said execution,"-and concluded to the country. To this the plaintiff replied by stating the issuing
of execution on the judgment, its delivery to the officer and his return thereon at large, as in the writ, concluding with a verification.
And the defendant hereupon demurred, becau~e the plaintiff attemp-
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ted in his replication to put in issue to the jury a question of law,
viz. whether the defendant was not precluded, by the sherilf's return,
&om allegiia~ that the proprietors were of sufficient ability, and held
real estate in this State sufficient to satisfy the execution ; and because the repl.i-cation was " in other respects" defective.

Li,ttle, pro se, argued in support of the demurrer.
Fessenden and Deblois, e contra, contended that the plaintiff, having shown a return of non est inventi'9 on the execution, was entitled to judgment. The officer's retura, they argued, was <:onclusive
in this case, as :in all ,others where he is not a party; and ,by this return the inability of the pr-0prietors, which is now confessed by the
demurrer, is apparent. Ruggles v. Ives, 6 Mass. 494 ; Bean v.
Parker, 17 ,Mass. 601; Bott v. Burnell, 9 Mass. 96; Estabrook
v. Hapgood, IO Mass. 313; Slayton v.. Ckester, 4 .Mass. 47.8;
Purington v. Loring, 7 Mass. 392; 6 C<Jm, Dig. 242 Retorn.
MELLEN

C. J. delivered the opinion of the Court.

In the decision of this cause we found our opinion altogether upon
tl:1e fourth set of pleadings, ending in a geoeral demurrer; ane accordingly shall take no notice of the others. In the writ, the plaintiff, after setting forth the judgment against the Pefepscot proprietors,
the issuing of the execution, and deliv.ery of it to the officer fot· service, and his return thereon in hcec verba, stating that he had made
dilig.ent search for the property of the proprietors sufficient to satisfy
the execution, but could find none; nod that he bad also demanded
of the defendant, and also of the clerk of said proprietors their property ; he concludes his .averments by alleging that they are wholly
unable to pay the amount of said judgment. In the plea under con~
sideration, the defendant says that the proprietors are of sufficient
ability, and hold and possess sufficient real estate in this State to pay
and satisfy the judgment and execution ; an<l tenders an issue to the
country. To this plea the plaintiff replies by a restatement of the ·
judgment, execution and the return thereon in the same manner as
in the writ. To this replication there is a demurrer. Is this
.a good replication? Does it traverse or avoid the plea? It ought
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certainly do one or the other. The plea expressly denies the allegation of inability contained in the declaration ; and also avers that
the proprietors have sufficient estate in this State. If double, or improperly concluded, it should have been demurred to specially, for
such cause. The only reply to this plea is the officer's return,
which only alleges that he could not find any property sufficient to
satisfy the execution. The legal import of this is, that he could not
find such property in his precinct, that is, in this county. He had no
official powers beyond the limits of his precinct. In terms, therefore, the replication does not confess and avoid the plea, nor traverse
the facts stated in it. It is true the return cannot be contradicted ;
but, though true, it does not disprove the plea; for though no property of the proprietors could be found in this county, there was sufficient real estate belonging to them within the State. This is admitted by the replication, because it is not therein denied. These are all
plain principles of pleading. 1 Chit. Pl. 549, 570, and cases there
cited. In certain cases, a search for property, and a return of nulla
bona, are sufficient to lay the foundation of an action. So a mere c!emand and refusal; as for instance, a demand of a sum decreed to a
creditor by the Judge of Probate. But a question of inability to pay,
is a question of fact, which must be proved, in order to render the
indorser of a writ liable. As to avoidance, it seems to be a term
which, though used in the statute, is totally inapplicable to such a
corporation as the Pejepscot proprietors. They cannot avoid, nor be
arrested and committed. The success of this action must depend
on the question of inability merely. According to Ruggles v. Ives,
a return of non est inventus is conclusive evidence of avoidance ; but
even an arrest and commitment is only prima facie proof of inability,
which may be rebutted. In the present case there could not be a
commitment of the proprietors; and surely when the only proof of
inability is, that none of their property could be found in this county, it never can be considered as conclusive evidence that they do
not own sufficient property in some other part of the State.
But it is said that if the replication is bad, still the first fault is in
the plea, because it does not allege in what part of the State the pro~
perty of the proprietors is situated, and the nature of such property.
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No case is cited in support of this objection, and we know of none.
Had the plaintiff joined the issue tendered, the defendant, in support
of his plea, must have proved those facts on the trial, or failed in his
defence. We cannot perceive how, upon the correct principles of
pleading, the replication can be adjudged good.

Replication adjudged insu.fficient.

HowARD

vs.

CARD,

&- Trustee.

A creilitor, whose debt is secured by the pledge of goods in his hands of greater
value thau the amount of the debt, but without power to sell, cannot be holden as
the trustee of the debtor for the surplu11, in the absence of any fraud.

THE facts in this case appear in the opinion of the Court which
was delivered by
MELLEN C. J.
l{ent, the supposed trustee, states that Card was·
indebted to him in the sum of $70,56 ; and that pri01· to the service
of the process, he had pledged to him certain articles of furniture,
valued at about $164, but which he thinks would not bring at
auction one half of this amount. There was no agreement that
Kent might sell the furniture, thus pledged to him as collateral security for the debt due from Card. Is Kent on these facts a trustee?
It is said that he is, on his own calculation, as half the value of the
furniture, as estimated, is more than the amount of the debt. He
declares, however, it is not worth so much as half, in his opinion.
But he contends that he cannot be adjudged trustee, until it shall be
known that there is a surplus ; which can only be ascertained by a
sale ; which he has no right to make. In Stevens <y al. v. Bell, 6
Mass. 339, Parsons C. J. says," Goods may be pledged to a creditor,
with liberty to sell the pledge, pay himself, and account for the surplus to the debtor ; when the creditor exercises this liberty he becomes a trustee." In Badlam v. Tucker <y al. 1 Pick. 389, it is said
that where, by agreement of parties, the pledge is sold, the trustee
process may afford a remedy to a creditor ; " hut where there i!> no
4 fi
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agreement that the mortgagee shall sell the mortgaged property, he
cannot be compelled to do it, and would not be chargeable a:; trustee."
In the case of Swett o/ al. v. Brown o/ al. 5 Pick. 178, the court held
that the trustee had no lien on the property ; though at the same time
the Chief Jm,tice observed that if he had a lien, he was nevertheless liable to the process, so that the plaintiff's attachment would
hold. This observation, however, has no connexion with the point
decide<l. Besides, according to the case of .Maine Fire o/ Mar.
Ins. Co. v. Weeks o/ tr. 7 .Mass. 438, Card could not maintain any
action against Kent at the time the writ was served ; and on this
general ground the trustee relies. This principle has several limitations. Staples v. Staples o/ tr. 4 Greenl. 532, and cases there
cited. If, in case of property pledged, without authority to the
pawnee to sell, the rights of creditors are not sufficiently secured,
where such property is of much more value than the amount of
the debt, it is a subject deserving legislative consideration. Such
consideration it has received in Massachusetts, and aithe last session of the legislature there a law was enacted for the purpose of
better defining and securing the rights of creditors insuch cases.
We can only administer the law as we find it.

Trustee discharged.
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RICHARDSON VS, BROWN,
That part of Stat. 1786, ch. 10, sec. 4, which provides that wben one or more parishes shall be set off from a town, the remaining p:i.rt Bhall constitute the first
, parish, is still in force in this State.
The grant of land to a town for the use of the gospel ministry, is to be taken lo
refer to the town in its parochial and not in its municipal character.

In the private statute of 1815, ch. 115, sec. 6, which requires the trustees of the
ministerial fund in Baldwin to apply the interest of the fund to the support of
the gospel ministry in Baulwin "in such way and manne1· as the inhabitants
thereof, in legal town meeting, shall direct;" the word " town" is to be con•
-strued in a limited sense, as refening to its parochial character only, in which
capacity alone it was interested in the fund. And on the division of the town
into several parishes, this power lo designate the application of the money re•
mains in the first parish.

If not so construed,

it would be unconstitutional, as impairing the obligation of

11.

contra.ct

THis action, which was a general assumpsit, was brought by the
agent of the Methodist society in Baldwin, against tbe treasurer of
the trustees of the ministerial fund in that- town, to try the title of the
society to a portion of that fund, or of the internst thereof, by virtue
of a vote of the town.
In a case stated for the opinion of the court, it was agreed that in
the original grant of the town in the year 1774, there was the usual
reservation of one sixty-fourth part for the use of the ministry; that
this part was duly desiguated and set out; that in 1816 the legislature of Massachusetts, by special statute, [1815, ch. 115,] authorized the sale of these lands by a uoard of trnstces ; directed them
to put the money at interest; and, by the sixth section, provided that
they should annually apply the interest arising from the fund to the
support of the gospel ministry in that town, in such way and manner
as the inhabitants thereof, in legal town meeting, should direct; and
that in default of such;annual direction, the accruing interest of that
year should be added to the principal. It was furthe1· agreed that
the lands were sold, and the mouey put at interest, as the act directed;
that from the year 1819 to 1823, the town voted nut to appropriate
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the interest for those years respectively ; that in 1824, May 3, the
Methodist society was regularly incorporated ; that on the 13th day
of September in that year the town, at a legal meeting, voted to distribute the interest of the fund among the several societies in the
town, according to their rateable polls ; the Methodists voting with
the other inhabitants; that in 1825 and 1826, the town refused to appropriate the interest arising in those years; am! that in 1828, at a
legal town meeting, the inhabitants of Baldwin voted to allow the
Methodist society one half the interest accruing. from the ministerial
fund for that year; the town of Sebago, however, which was formerly a part of Baldwin, not voting on this question.

Greenleaf, for the plaiutiff, argued in support of the claim of the
society ; contending that the legislature of Massachusetts had originally made the grant for the benefit of all the inhabitants of the town ;
that the corporate town received the legal estate in the land as a trust
for that purpose, the object being the religious instruction of all the
people, for the general and public good ; that the fee remained thus,
when, in 1816, at the request of the inhabitants, the lands were ordered to be sold and the proceeds funded ; that the terms of the act
were clear, explicit, and intelligible, giving to all the inhabitants, in
legal town meeting, the right to determine in what manner this benefit should be enjoyed ; and that the town had accepted and ratified
this statute, gi\·ing it the construction now contended for, by tbeir
repeated votes on the question of the appropriation of the interest.
1f this construction needed any support, it might be derived from the
spirit of the statute of 1824, ch. 254, though in terms this statute is
applicable only to lands unsold.
Longfellow argued for the defendant, citing Harrison v. Bridgton, 16 Mass. 16.
The opinion of the Court was read at the ensuing November term
as drawn up by
MELLEN C. J.
In this action the plaintiff demands, in behalf
of the Methodist society in Baldwin, a proportion of the annual
interest of the fund, created by the sale of certain real estate
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reserved and set apart, by the grantees of a tract of land now composing the towns of Baldwin and Sebago, for the use of the ministry.,
The Methodist society was incorporated May 3, 1824; prior to
which time there was but one parish in Baldwin ; and since that
time a part of the town has been incorporated by the name of Seba- .
go. Upon the facts agreed on by the parties, the question is whether the Methodist society is entitled to any portion of the interest of
the abovernentioned fund.
The 4th section of the statute of Massachusetts, of 1786, ch.· IO,
which is still in force in this State, provides that when o~e or more
parishes shall be set off from a town, the remaining pait of such town
shall be the principal or first. parish ; and the court observe in the
case of Brown v. Porter, IO Mass. 93, that "independently of the
interposition of the legislature for the purpose, the estate in · lands
appropriated to the benefit of a parish ·01· religious society, by whatever description incorporated, remains with the re~idue of the original parish or society, and is not in any manner transferred or distributed, by a separation or change among its members, in the territorial
limits of the corporation." In the case of the first parish in Bruns'wick v. Dunning o/ al. 7 Mass. 445, the court say, "Every town
is considered to be a parish, until a separate parish be formed within it; and then the inhabitants and territory, not included in the separate parish, form the first parish; and the minister of such first parish .holds by law, to him and his successors, all the estates and right's,
which ,he held as minister of the town before the separation ;-and in
case of ·a vacancy in the office, the town or parish is entitled to the
custody of the same, and for that purpose may enter and take the
profits, until there be a successor." In Jewett v. Burroughs, 15
Mass. 464, the court say, " Every town in this Commonwealth,
which acts as a town in the settlement and maintenance of a minister;
and in e1·ecting and keeping in repair a house for public worship,
may lawfully be considered a parish as well as a town, to all essential purposes ; the duties incumbent upon parishes being required of
them by the laws, and all parochial property being held by them in
their corporate capacity. It is competent, we apprehend, forlhe' inhabitants of towris thus situated to proceed parochially, jn all matters
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touching the support of public worship and the settlement and maintenance of ministers." In some few instances such may have-been
the practice; but, generally, towns have transacted, in such case,
both the municipal and parochial business, acting as a town.
We have stated the foregoing principles thus particularly, not because they seem to have been contested in the argument, but that,
by reference to them, we might with more clearness give our construction of the act of Massachusetts of February 15, 1816, on some
of the provisions of which the counsel for the plaintiff relies.
We apprehend, and indeed it is admitted by the parties, that tho
decision of this cause depends on the construction of the sixth section of the above mentioned act; this provides that the trustees,
who by the act were authorized to dispose of the ministerial lands
and place the proceeds on interest, as a fund, shall annually apply
the interest of it to the support of the gospel ministry in Baldwin,
" in such way and manner as the inhabitants thereof in legal town
meeting shall direct." By examining the several sections of the act,
we perceive that wherever Baldwin is mentioned, it is as a town. On
the 13th of September 1824, the town voted to appropriate the interest of the fund among the several societies, according to the rateable
polls in said societies. In .'tl.arch 1828, at the annual meeting, the
town of Baldwin voted to appropriate and divide the interest of the
fund according to law; and .fl.priil 19, 1828, the same town voted to
allow one half the interest for that year, to the Methodist society.
If we sanction the construction given to t 1·!c sixth section by the
counsel for the plaintiff, we are met by a constitutional objection ;
for it is contended, and we think correctly, that the legislature had
no authority to give a new and different direction to the bounty given by the legislature in 177 4, withm1t the consent of all those interested in the grant. It has been settled by the Supreme Court of
the U niteJ States, iu the case of Pletcher v. Peck, 6 Cranch 87, that
a grant is a contract; and the constitution of the United States declares that no State shall pass a law impairing the obligation of contracts. On this point, see also Proprietors of Kennebec Purchase v.
Laboree o/ al. 2 Greenl. 27 5, and cases there cited. Long before
this act was p•1ssed, the title of the ministerial lands had vested in
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those by law entitled to them, for the purpose designated in the original grant ; and no rights were impaired or changed by the mere sale
of the lands and conversion of them into a cash ministerial fund.
But we are not obliged in this case, and surely we are not disposed,
to pronounce the act in question as unconstitutional. In conformity
with several decisions, and in reference to well known and general
usage, we apprehend that the section relied on by the plaintiff, and
indeed the whole a~t, may be understood·and construed, as intended
to effectuate, on correct principles, a legitimate and beneficial purpose.
As has been before observed, at the time the act of 1816 was passed,
the town of Baldwin constituted but one parish ; and when the legislature was enacting a law for the protection and preservation of
ministerial property, we ought not to presume that they intended to
distmb vested rights, or change the character and destination of such
property, in a manner which had been invariably considered, by courts
of law in Massachusetts, as not warranted by settled principles. To
preserve consistency, and at the same time give effect to all the pro~
visions of the act, without violation of the rights of any one, we need
only to consider the legislature as using the word " town" in a limited sense, and granting to it the specified powers, in its parochial,
and not its municipal character; because, in its latter character, it had
no interest in the property in question. At that time the town was
also a parish, exercising two different kinds of corporate powers.
The natural construction is that the direction to be given as to the
appropriation of the interest of the fund, by the inhabitants, in legal
town meeting, had reference to the town in its parochial character ;
because in that character only was the town interested. As a pa1·ish, the town might legally appropriate the interest of the fund, during a vacancy, because, during such period, they are entitled to the
profits. As all persons are bound to know what the law is, and to
govern themselves accordingly, surely a legislature must be considered as subject to the operation of the same principle, in respect to
the constitution. Until 1824, when the Methodist society was incorporated, we are to presume, in the absence of all direct proof
on the subject, that the town of Baldwin acted according to the general usage, and in town meeting transacted all their business both of
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a municipal and parochial nature ; but after the incorporation of the
Methodist society, the residue of the inhabitants at once, by law, became the first parish in Baldwin, and as such, and under that name,
it was their right, and the more proper course for them, to assemble
and transact all parochial concerns. But the votes of appropriation of
interest were all passed i11 town meeting, and after the division of the
town into two parishes, as the legal consequence of the incorporation
of the Methodist society ; of course, those votes were passed by a
corporation which had no authority to pass them. The same discriminating principle was recognized and applied in the case of llarrison v. Bridgton, 16 Mass. 16. A ministerial fund, similar to that
in the case before us, belonged to Bridgton, and when Hm·rison
was incorporated, it was compo1t.ed of part of the towns of Bridgton
and Otisfield. In the act, it was, among other things, provided " that
all property, rights and credits, of said towns of Otisfield and Bridgton should be received and enjoyed by said town of Harrison, according to their proportion of the taxes of said towns, as assessed in the
last tax bills." Neither of those towns had been specially incorporated
as a parish, and no parish had ever been created within the town of
Bridgton. The case is almost exactly like the case at bar. Bar-:
rison claimed a proportion of the fund, under the clause above quoted. The court nonsuited the plaintiff, saying that the fund could
not be considered town's property, and could not be disposed of by a
vote of the town. The ministerial fund belonged to it quasi a parish,
and is to be appropriated only to parish uses.
The case also suppol'ts the principles laid down in B,:unswick v. Dunning, Brown v.
Porter, and Jewett v. Burroughs.
Whether the construction of the section in question of the act of
1816, which we have given, is the true one or not, does not affect the
decision of this cause ; for if the language of the section is not to be
construed subject to the limitations, as stated in this opinion, we
should feel ourselves bound to pronounce the section unconstitutional; but we pref\:)r the course we have taken, as more respectful
in itself, and in accordance with sound principles, and the presumed
intention of the legislature.
Plaint{lf nonsuit.
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KNIGHT V$, SA WIN.

Where one requested permission to bring an aetion for his own benefit, in the mime
of another, at;ainst a third person, to reeover a debt supposed to be due, pro,iµf11•
inJ to indemnify the nominal pin.in tiff against all damages; such promi-. was
held lawful and binding, being neither ag:iinst good morals nor public policy;
nor within the statute of frauds.

/hsumpsit, on a promise of indemnity. The plaintiff declared, in
his writ, that the defen.dant, in consideration that the plaintiff would
permit him to commence and prosecute an action for his own benefit,
but in the plaintiff's name, against one Eunice Warren, promised
the plaintiff to indemnify him against all costs and damages which he
might thereby sustain; and alleged that the defendant did thereupon
commence such suit, which terminated against the plaintiff, and subjected him to the payment of a large bill of costs.
At the trial before the Chief Justice, it appeared that the defendant, being the proprietor of a stage coach, had occasionally transported a minor son of Mrs. Warren, livfog with Knight, and whose
fare amounted to four dollars. Afterwards the defendant settled an
account with her, and passed receipts ; but forgot to charge her with
her son's stage fare; and thereupon applied to Knight for leave to
bring an action against her in his name for the amount, as money paid
by him; to which Knight, after some objection, consented, upon
Sawin's promise of indemnity. But the defendant in that suit prevailed.
The counsel for the present defendant contended that the consideration of the promise was illegal; but the Chief Justice ruled otherwise ; and the jury under his direction returne,d a verdict for the
plaintiff, which was taken subject to the opinion of the court upon
the point taken at the trial.

R. Belcher, for the defendant, argued that the promise was
void for want of sufficient and legal con~ideration; because, 1st, the
prosecution was of the nature of a malicious suit. Commonwealth 'IJ,
Judd, 2 Mass. 526; Commonwealth v. Warren, 6 Mass. 'i4; Com46
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monwealth v. Davis, 9 .Mass. 415; Commonwealth v. Fisher, 5
Mass. 106; Denny v. L-incoln ib. 385 ; 4 Mass. 93; Swett v. Poor,
11 Mass. 549 ; Worcester v. Eaton ib. 369. 2. It was a fraud on
a third person. Boynton v. Hubbard, 7 Mass. 112. 3. It was
against public policy. 16 Mass. 322; Churchill v. Perkins, 5
Mass. 541 ; Barbour v. Porter, 5 Jliass. 395; Wheeler v. Russell,
17 Mass. 258 ; Thurston v. Percival, 1 Pick. 50 ; Coolidge v.
Blake, 15 Mass. 429; Russell v. Degrand ib. 35; 8 Mass. 46;
14 Mass. 322. 4. The promise was without any consideration, and
amounted to a wager. Balkham v. Craigin, 5 Pick. :;?95 ; 7 ~llass.
112. 5. It was not in terms, nor of necessity, to be performed within a year ; but was unlimited ; and so was void by the statute of
frauds.

Longfellow, for the plaintiff.
MELLEN

C. J. delivered the opinion of the Court.

There seems to be neither fairness nor justice in the defence of
this action ; and the question is whether it is founded on legal principles. We are called upon to decide whether the action could be
maintained, which the defendant brought against Mrs. Warren in the
name of the plaintiff. It seems it was not maintained ; and in consequence of its failure a bill of costs was recovered by her against the
plaintiff, which he has been compelled to pay; and by the verdict it
is found that the defendant promised to indemnify and save him harmless from the loss he has sustained. This promise the defendant contends was never binding upon him. It is said to have been made
without any consideration; or if on any, that th~ consideration was
illegal, or not binding ; also that the promise is within the statute of
frauds. This last objection needs no answer ; and the same may
be said as to the objection that the contract amounted to a wager.
Neitli'er can it be pretended that there was no consideration; because the permission given to the defendant by the plaintiff to commence and pursue the action in his name against Mrs. Warren
amounted to one. It is a sufficient consideration to support a contract, if the party, in whose favor the contract is made, forego some
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advantage, or incur an expense, or suffer some loss, in consequence
of his placing confidence in the undertaking of the other party. Sumner v. Williams o/ al. 8 Jl,Jass. 200; Lent o/ al. v. Padelford, 10
Mass. 230; Foster v. Fuller, 6 Mass. 58. The remaining inquiry
is whether the consideration is ilk•gal, or against good morals or public policy. It is said that the contract amounts to champerty; but
the facts disprove this. It is contended that the action to which the
contract related amounted to a malicious prosecution. If it did, a
malicious prosecution is not an indictable oflence ; though it is good
ground for recovering damages in a civil action. But if it was a
malicious action and without probable cause, it was commenced and
prosecuted by the defendant himself, and for his own exclusive benefit, under a permission ~~lqctantly given at his special request; and
with a view of assisting the defendant to recover a sum supposed to
be justly due from Mrs. Warren. Consid~ring the motives of the
plaintiff in the transaction, tlie defence is made with an ill grace by
the very man who has been the cause of all the unpleasant consequences which have followed. We have not, however, any data on
which we can pronounce the action against Mrs. Warren as an intended malicious prosecution ; if there was not probable cause, it is
a question of fact whether a malicious suit was the object, and no
such fact appears in the case. The cases cited by the defendant's
counsel essentially differ from this. In those, the promise declared
on was directly against law, or made to indemnify an officer for a
breach of duty, or to Jo some act contrary to good morals, or as a
compensation to another for doing such action. Suppose A fairly
sells a lot of land to B, of which A was at the time of conveyance
disseised, though he was not then aware of the fact; and A permits B to bring an action in his name to recover the land, on B's
promise to indemnify A and save him harmless from all costs; is
such a promise unlawful? Is it not binding? " All contracts fairly
made, upon a valuable consideration, which infringe no law, and are
not repugnant to_the general policy of the law, or to good morals, are
valid, a.nd may be enforced, or damages recovered for the breach of
them." Lord v. Dale, 12 Jl,lass. 115. There must be
Judgment on the verdict.
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ScmLLINGER

vs. McC.rnN.

8. beinr the owner of a farm called the Hall,farm, consisting of the lot No. 60, and
being imlebted to W, mortgaged to him the lot No. 66 in the same town, without
any other description, the parties supposing it to be a mortgage of the Hall•
farm. Afterwards S sold the Hall-farm to M, taking, as part of the consideration, M's obligation to " cancel the mortgage given by 8.- to W. of the. Hall,.

farm;" whic!i obligatiion he assigned to W, the mortgagee, In a suit brought on
this obligation, by W. iin the name of S, he declared, first, for money had and re•
ceived; and in two other counts on the promise to cancel a mortgage, first a.I
on the Hall-farm, callod by mistake lot No. 66; and secondly as on lot No. 66,
called by mi&take the Hall-farm.
Hereupon it was held, that the written promise was not applicable to either of the
special counts, the plaintiff not being at liberty in this respect-to contradict his
deed:But that thti transfer of the contract to the mortgagee was an-assignment of all the
indebtedness of the promissor arising out of its subject matter; so that the asBignee, in an action for money had and received m the name of the original
promissoe, might recover to his own use the money thus left in the hands of
the promissor,
The acknowledgment of payment of the consideration-money in a deed of con.
'\'ey•rnce, does not estop the p;rantor from showing that a part of the money was
left in the hands of the grantee, to be applied to the grantor's use.
The defendant, in a suit in which his lands were attached, having granted the
flame lands pending the attachment ; his grantee cannot be a witness for him in
that suit, his title being directly affected by a verdict for the defendant.

If the interest of a witness be discovered in any stage of the cause, even after an
unsuccessful attempt to prove it, his testimony will be rejected.

IN this action, which was assumpsit, the plaintiff, in the first count,
charged the defendant with money had and received. In the second count, he alleged that whereas he and one John Schillinger had
long before given thei1· promissory note to William C. Whitney, secured by their mortgage deed of the Hall-farm, so called in Poland,
but by mistake in said deed called lot No. 66 ; the defendant, in
consideration that the plaintiff had then and there paid him $390, 79
for that purpose, by his memorandum in writing promised the plaintiff to cancel said mortgage-deed, meaning that he would procure the
discharge of said mortgage deed by the payment of said note in a
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reasonable time; which he had not done. The third count was like
the second, except that it described the mortgage as of lot No. 66,
called by mistake the Hall-farm,
At the trial before the Chief Justice, it appeared that the mort•
gage deed was of lot No, 66, in Poland, without any other description; and it was agreed that the Hall-farm was a lot of a different
number, being No. 60. In support of the second and third counts,
the plaintiff offered in evidence a paper signed by the defendant, of
the following tenor;-" Poland, March 10, 18.20. I David McCann do agree to cancel the mortgage deed which was given by
William and John Schillinger ,to William C. Whitney Esq. of the
Hall-farm, so called. David McCann." On the back·of this paper was the following transfer. "June 3, 1829. I hereby assign
this writing to Wm. C. Whitney, for his security collateral for the
payment of my notes to him, which were to have been supported by
a mortgage of the Hall-farm ; and of which I have given him a
mortgage, unless there is a mistake in the deed. I also empower
him to make use of my name to enforce the same. Wm. Schillinger." But the Chief Justice instructed the jury that this contract
did not support either of those counts.
In support of the first count, the plaintiff read the copy of a deed
from himself to the defendant, dated March 10, 1829, conveying a
certain farm in fee, for the consideration of eleven hundred dollars
therein acknowledged by him to have been received of the defend.,
ant. And he offered to prove by witnesses that about four hundred
dollars, part of said consideration, had never been paid, but was left
in the hands of the -defendant, to pay the mortgage on the Halt-farm.
The admission of this proof the defendant resisted, as contradicting
the plaintiff's own acknowledgment in the deed ; but the Chief Justice overruled the objection.
To rebut this evidence the defendant offered one William McCann as a witness ; to whose competency the plaintiff objected,
stating that he held a deed of one of the parcels of land which had
been previously attached in this suit as the property of the defendant; and so had a direct interest in having the lien, thus created
on his land, discharged by a judgment for the defendant, But it ap-
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pearing on examination that this deed was executed prior to the attachment, the objection was given up; and the witness was examined.
After the examination, it appeared that the witness held a deed from
the defendant of another parcel of land attached in this suit, and executed subsequent to the attachment. Whereupon the counsel for
the plaintiff renewed his objection to the competency of the witness ;
and the Chief Justice sustained the objection, and instructed the
jury to disregard his testimony. A vt!rdict was taken for the plaintiff, subject to the opinion of the court upon the competency of the
testimony offered by the plaintiff under the first count ; and upon
the rejection of the testimony of the witness offered by the defendant.

Fessenden and Deblois, for the defendant, argued that the testimony offered by the plaintiff to support the first count was inadmissible, as it went to contradict his own deed, by which he is estopped.
And they relied on Steele v. .11.dams, I Greenl. I. They said that
Rex v. Scammon<len, 3 .D. o/ E. 474, did not contradict this decision ; as in that case the evidence offered went to support the
deed, and beyond it, by proving the payment of a further sum.
They contended against the authority of Wilkinson v. Scott, 17
.711.a.ss. 249, as an unwarrantable usurpation of chancery powers ; as
running counter to well settled principles, and decisions long acquiesced in ; as destroying the symmetry of the law ; and as founded on
false assumptions respecting the course of transactions between the
grantor and grantee. And it has been subsequently overruled in
Massachusetts in Griswold v. Messinger, 6 Pick. 517; and is contradicted, in its main point, by Powell v. The Monson o/ Brimfield
.Man. Co. 3 Mason, 347.. In this State, too, the principle of Steele
v. .11.dams, has been reiterated in Linscott v. Fernald, 5 Greenl. 496.
In :Maine, Maryland, and North Carolina, the decisions are uniformly with the defendant. In New York and Pennsylvania, and sometimes in Massachusetts, they have been otherwise. 3 Stark. Ev.
1002, note. But the English decisions have been a1ways in accordance with the old and sound rule, laid down in Sliep. Toucltst. 87,
that a deed is one e1atire thing, to all parts of which the same rules
of construction are equally applicable. Baker v. .Dewey, I Barn.
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o/

Cresw. 704; 5 Dane's .11.br. ch. 160, art. 1, sec. 24.
v. Jacob, 2 Taunt. 141.

Rowntree

To the point of admissibility of the witness offered by them, they
contended that if he had any interest, it was equipoised, and thus rendered him indifferent as to the result of the suit; since if the land
should be taken from him, he would have his remedy over on the
covenants in his deed. Cushman v. Loker, 2 .Mass. 106; Millwood
v. Hallett, 2 Caines, 77; Staples v. O'Kines, 1 Esp. 332; Emerson
v. The Providence hat manuf. co. 12 Mass. 237; Shuttleworth v.

Stevens, 1 Camp. 407 ; Roberts v. Whiting, 16 .Mass. 186 ; Bent
v. Baker, 3 D. o/• E. 27; Rice v • .11.ustin, 17 .Mass. 197; Gifford v. Coffin, 5 Pick. 447. Or, it was a contingent interest, which
forms no ground of rejection. 2 Stark. Ev. 745; Lewis v . .Man~
ley, 2 Yeates 200 ; Union Bank v. Knapp, 3 Pick. 96. It was
not like the case of bail, where the judgment against the principal is
evidence against the bail ; for here the witness is liable to no action
whatever. Carter v. Pierce, 1
o/ E. 163.

n.

Greenleaf and J. C. Woodman, for the plaintiff, to the admissibility of parol evidence touching the consideration in the deed, cited
Sheppard v. Little, 14 Johns. 210; Wilkinson v. Scott, 17 Mass.
249; Bowen v. Bell, 20 Johns. 338; Hamilton v. Ex'rs. of .Mc
Guire, 3 Serg. o/ Rawle, 355; Jordan v. Cooper, ib. 564; Mare
v. Miller, l Wash. C. C.R. 328; Weigley's adm'rs, v. Weir, 7
Serg. o/ Rawle, 309 ; T!wmpson v. Faussat, l Pet. C. C.R. 182 ;
Ensign v. Webster, 1 Johns. Ca. 145; Duval v. Bibb, 4 Hen. o/
.M.unf. 113; Garrett v. Stuart, l McCord 514; Oneal v. Lodge,
3 Har. o/ McHenry 433; Kipp v. Denniston, 4 Johns. 23; Rex v.
Scammonden, 3 Do/ E. 474. They took a distinction between the
cases where the grantor sought to defeat his own deed as a conveyance of title, or to limit and impair its operation in that respect ; and
those in which he claimed the money as still due and payable to him,
notwithstanding the receipt of payment in the deed ; contending that
the doctrine of estoppel applied only to the former, and not to the latter; and that on this principle nearly all the cases might be reconciled. And they examined the cases cited in Steele v. .fl.dams,
particularly Wilkes v. Leuson Dy. 169, cited from 2 Shep . .11.br. 93,
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insisting that they did not, in principle as thus distinguished, support
the decision in that case.
To the other question they cited Evan, v. Eaton, l Pet. C. C. R.

338; Baldwin v. West, Hardin 50; 2 Stark. Ev. 757, note; l
Stark. Ev. 122; Fisher i,. Willard, 13 Mass. 379 ; Turner v.

Pearle, l D. ~ E. 717.
C. J. delivered the opinion of the Court at the adjournment in .11.ugust following.
MELLEN

We are of opinion that the special contract which was offered in
support of the second and third counts, was properly rejected, as not
applicable to either of them. If the plaintiff can maintain the action,
he must recover on the first count for money had and received. The
case presents two questions, as to the correctness of the decisions of
the judge who sat in the trial. 1. Whether the parol evidence which
was objected to by the defendant should have been excluded. 2.
Whether Wm . .McCann, who was offered by the defendant, and
whose testimony the jury were instructed to disregard, was a competent witness. As the more convenient course, we will reverse the
order in which the objections were made, and in the first place examine the question respecting the competency of .M.cCann. The
principle of law on the subject of incompetency is stated in these
words. 2 Stark. Ev. 7 44. "The interest to disqualify must be
some legal, certain and immediate interest, however minute, in the
result of the cause, or in the record, as an instrument of evidence
acquired without fraud." In the leading case of Bent v. Baker, 3
D. E. 27, and in Smith v. Prager, 7 D. ,t E. 60, the rule as
laid down was " that no objection could be made to the comp€tency
of a witness upon the ground of interest, unless he were directly interested in the event of the suit, or could avail himself of the verdict, so as to give it in evidence on any foture occasion, in support
of his own interest." These are two distinct kinds of interest.
Starkie says, page 746, "A party has such a direct and immediate
interest in the event of a cause as will disqualify him, when the necessary consequence of a verdict will be to better his situation, by
either securing an advantage, or repelling a loss ; he must be either
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a gainer or loser by the event." So in Buckland v. Tankard, 5 D.
4,- E. 578, Lord Kenyon says, "The whole question turns upon
this, whether the witness's situation would not be bettered by the
event of the verdict in this case. I am still of opinion that it would ;
for if the plaintiff should succeed, the witness would be put to much
greater difficulties to get back the money, than if the plaintiff should
be foiled by means of his testimony." It is true this case has been
doubted. Ch. Baron Gilbert, in his law of Evidence, vol. I, p. 106,
107, says, "The law looks upon a witness as interested, where
there is a certain benefit or disadvantage to the witness, attending the
consequence of the cause one way." In Marquand v. Webb 4r al.
16 Johns. 89, Spencer J. says, "My opinion proceeds upon the
principle that whenever a fact is to be proved, and such fact be favorable to the party calling him, and the witness will derive a certain advantage from establishing the fact in the way proposed, he cannot be heard, whether the benefit be great or small." In Bull. N.
P. 284, the same rule is laid down, that the witness must be excluded, if there is a certain benefit or advantage to the witness, attending
the determination of the cause one way. It is admitted that an interest merely contingent, as that of an heir at law, is no disqualifica-tion of a witness ; it must be a certain interest. Thus a creditor of an
insolvent estate cannot be admitted as a witness for the administrator,
in a suit brought by or against him; because his testimony would go to
increase or prevent the diminution of the fund, from which the creditors are to receive their dividends. So an indorser of a writ cannot
be a witness for the plaintiff; for if by his testimony the action can be
maintained, he can never become liable for the costs ; his testimony
would tend to repel a loss, as Starkie expresses it. Now in the case
before us, it appears that since the commencement of the action,
Mc Cann, the witness, has received a deed from the defendant of a
piece of land which the plaintiff attached in this very suit, and that
attachment now binds the title ; if the witness, therefore, can by his
testimony foil the plaintiff and defeat the action, he can thereby at
once dissolve the attachment, and perfect the titie under his deed ; he
is therefore directly interested in the event of tliis cause. It is said,
however, that perhaps the plaintiff, if he should recover, would not
47
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levy his execution on the land attached, and so the interest of the
witness is not certain. Neither is it known whether an indorser of a
writ will be called upon for payment of the costs which the defendant may recover; the plaintiff may be a man of fortune; still the indorser cannot be a witness, even though indemnified. The present
case is one of those in which a witness is excluded on the ground of
his interest in the event of the cause, and not an interest in the record.
The case of Carter v. Pearce, cited by the counsel for the defendant, is expressly distinguished by the court from that of bail, whose
interest is direct and immediate ; and his interest is not more direct
than that of an ip.dorse1· of a writ, or that of Mc Cann the witness.
We have examined the cases cited by the defendant's counsel on
the subject of competency, and find that they materially differ from
the case at bar. In Roberts v. Whitney the court considered the
testimony as equally favorable to both parties. In Cushman v. Loker
the witness was liable at all events to one person or another; and to
which of them, was an immaterial question to him. In Gifford v.
Co_ffen, the witness was not interested in the event of the suit directly,
and the court observed that the verdict could never avail him in a
suit of his own. In Union Bank v. Knapp, the witness, on the voire
dire, stated facts which the court decided would not render him liable to the bank, and, of course, he was not interested. In the other
cases cited, the interest of the witness was balanced ; he stood indifferent between two claimants. For the reasons we have given, we
are all of opinion that the testimony of Mc Cann was not admissible,
and that the instruction of the judge to the jury, wholly to disregard
it, was correct and proper.
The next question is of more difficult solution. As doubts have often been expressed with respect to the decision of this court in the
case of Steele v. JI.dams, in consequence of the ruling of the judge at
the trial, we have been called upon to review that decision, and the
principles and authorities on which it was made, and those also opposed to it. And we have listened with much pleasure and profit to
the re-examination of the subject at the argument, with an earnest
desire to correct whatever should be found erroneous in our former
opinion. The question is by no means free from_ difficulties; and
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authorities are certainly in many instances, in opposition to each other. Several new decisions have been made, and several new authorities been cited in relation to the point, since the decision of
Steele v. .11.darr,s. The decisions in Massachusetts seem not to be in
perfect unison. In Eveleth v. Crouch, no consideration was in fact
received for a piece of land conveyed with covenants of seisin and
warranty; yet the court would not allow that parol evidence should
be received, even by way of reducing damages for breach of the
covenants; but decreed payment in full of the sum stated as the
consideration of the deed. In Wilkinson v. Scott the court decided
that acknowledgment of the payment and receipt of the consideration,
on the face of the deed, is no estoppel; but that the truth may be
shown ; and such acknowledgment may be as well contradicted or
explained as a common receipt. It is admitted that this case is different, in some important facts, from that of Eveleth v. Crouch. The
case of Griswold v. .Messinger, 6 Pick. 517, has been relied on by
the defendant's counsel as overruling the decision in Wilkinson v.
Scott. The language of the reporter in giving the judgment, does by
no means necessarily lead to that conclusion. It is _stated that the
parol evidence was rejected as inadmissible. It might have been so,
as contradicting the deed, or as not supporting either of the counts
in the declaration, but clearly varying from them in all essential particulars. The cases cited from New York reports, and those of several other States, seem to be in unison with Wilkinson v. Scott. In
• Maryland and North Carolina, evidence of the kind offered in Steele
v. .11.dams is considered as inadmissible. On the other hand the cases
of Rowntree v. Jacob, Powell v. The Providence Hat Manufactory,
5 Dane's .11.br. 160, art. I, sec. 24, and the case of Baker v. Dewey,
decided in England so late as the year 1823, have been cited in support of the case of Steele v. .11.dams. In the review of all these authorities, there seems to be no small degree of uncertainty still attending
the subject. On the one hand, arguments founded on analogy and
decisions conforming thereto, are urged and relied on ; on the other,
it is contended that a receipt for and an acknowledgment of the payment of the consideration in the deed, though under the seal of the
party, is to be considered as an exception from the general principle
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of estoppel, which is admitted to be applicable to all other facts stated
or recited in a deed. Such being the state of the question, and such
being the ground on which we place the decision of the present
cause, we have not deemed it advisable on this occasion to disturb
the case of Steele u. .IJ..dams. We <lo not find it necessary so to do;
and shall therefore leave it as it stands, until some case shall present
itself, distinctly requiring us to overrule or affirm it.
Our continued inquiry is, whether, in the case at bar, the parol
proof objected to was properly admitted, and, when admitted, forms
a basis which will support the verdict. In Steele v. .IJ..dams, the deed
was delivered-no part of the consideration was paid, nor any security given-the defendant merely promised to settle for it, and then
violated_his promise. The facts of the case before us are in several
respects different. The plaintiff was permitted to prove, and did
prove, that the whole consideration of the conveyance from the plaintiff to the defendant was $1100, (about $700 of which was paid at
the time,) and that about $400, part of the consideration, had never
been paid to the plaintiff, but was left in the hands of the defendant
to pay the mortgage on the Hall farm ; and at the same time, when
the deed was so made, the defendant signed the agreement of the
10th of .March, 1829, thereby agreeing to cancel the mortgage deed
which was given by William and John Schillinger to William C.
Whitney, of the Hall farm, so called. Thus the whole transaction in relation to the conveyance of the title, and the payment of
part and security for the residue of the consideration, was closed at
the same time. Now, what is the fair construction which this transaction and the defendant's agreement ought to receive ? This was
accepted in part payment of the consideration, and as an equivalent
for the sum left in the hands of the defendant, for the express purpose
therein stated. It certainly must be competent for either party to
show such facts as these, or the most gross injustice may be done in
a thousand instances. Suppose A sells a tract of land to B, and
makes a deed to him in usual form, containing an acknowledgment
of having received the consideration of $500; and suppose also that
at the time the deed is delivered, B gives A a promissory note for the
$500. And suppose also that A should bring an action for the price
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of the land, declaring upon the contract of sale in assumpsit. Surely
in such case B might, in New York or Massachusetts, show that he
gave the note to A, and that he received it in full for the c~nsideration. Again, suppose that A should sue B on the $500 note, and
B in defence should contend that the consideration was acknowledged in the deed to have been paid ; and that A was estopped to deny
it ; and that therefore the note was given without any legal consideration; could the defence be availing? No ;-the plaintiff A, by proving that he received and accepted the note as payment of the consideration, would defeat the defence, and recover. Therefore, as
Mc Cann might have proved in defence, that his agreement of March
10, was accepted as payment of the consideration, or that part of it
which was left in his hands ; and as such a defence would have been
good against the claim of the $400 as an unpaid part of the consideration ; so on the other hand, the plaintiff might well prove, as he.
did on the trial, the foregoing facts, arrangement and special agreement of the defendant, for the purpose of showing that he does not,
in this action, claim the payment of the $400, as an unpaid part of
the consideration in the deed mentioned, but as a sum of money left
in his hands and misappropriated by him, and for which he ought to
account to the plaintiff, in consequence of the violation of his engagements. The before mentioned case of Baker v. Dewey, on which
the defendant's counsel has placed so much reliance, upon a careful
examination, will be found to warrant the construction we have given
to the transaction between the parties on the 10th of March-a construction in full harmony with their declared intentions, and the justice of the case. In that case it appears that Baker, by deed, conveyed to Dewey certain real estate, for the consideration of fifty
pounds, the receipt of which sum was acknowledged in the deed,
and the defendant therefrom acquitted and discharged. Paro! evidence was given at the trial, that at the time of the execution of the
deed no money in fact passed ; and that Dewey stated that he was
to work out the consideration money, in his trade as plumber and
glazier. On a subsequent day Baker conveyed another piece of
real estate to Dewey, in consideration of two hundred and fifty pounds,
which was also by the deed :.1eknowlcdged to have been received.
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About eight months afterwards, both parties signed an agreement, not
under seal, by which it was stipulated that Dewey was to retain sixty
pounds out of the purchase money, and work it out as before mentioned. The question was whether, on such evidence, the plaintiff
could recover. Bailey J. said "a party who executes a deed, is
estopped in a court of law from saying that the facts :.tatecl in that
deed are not truly stated." He observed, "he, (Baker) is precluded from saying that any part of the money remains due as purchase
money. He might be at liberty, however, to show that, after the
execution of the deed, part of the purchase money was returned on
the terms of doing certain work for the plaintiff. Assuming that that
could be considered as the legal effect of the agreement of the parties-the declaration does not contain any count to meet such a case."
Holroyd J. said, " I incline to think, at present, that the parol agreements .are not inconsistent with the deed. Both parties are estopped,
by the deed, from saying that the whole purchase money was not
paid. I doubt whether the true nature of the transaction may not
be taken to be in effoct, the purchase money's being stated and con~
sidered by the deeds to have been paid, as if after the execution of
the deeds, and after the vendor had received the purchase money, as
the deeds import, he returned to the vendee a part, in consideration
of the latter's doing the work mentioned in the agreement-but assuming it to be so, there is no count applicable to such a case."
The court accordingly set aside the verdict ; but it is easy to perceive that, had there been a proper count for the purpose, they would
have sustained the verdict, in support of the plain justice of the case.
We proceed now to examine the remaining facts, and ascertain whether the action is maintainable on the general count for
money had and received. The sum of $400 was left in the hands
of the defendant, to pay the mortgage on the Hall farm. Now it is
alleged in the second and third counts that the land mortgaged to
Whitney was lot No. 66, which was not the Hall farm, though it
was supposed to be. It does not appear, nor is it pretended, that
there was any other rnortg3ge to Whitney than of the lot No. 66.
There never was any mortgage of the Hall farm; and the defend·
ant's agreement of Marclt IO, has no reference to any other, and it
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did not bind the defendant to cancel the mortgage on any other. Of
course, no action could or can be maintained on that agreement, unless parol evidence could be admitted to shew the alleged mistake,
by contradicting the express language of the mortgage deed ; and
we have already given our opinion that such evidence could not legally be admitted. In this view of the case, it appears that the $400
were left in the hands of the defendant for the purpose of paying
and cancelling a non-existing mortgage ; in other words, to be applied, appropriated and accounted for, in a manner which is impossible.
The supposed consideration on which the money was left in the
hands of the. defendant has, therefore, wholly failed ; and being
bound to pay it to no other person, why should he not be compelled
to restore it to the plaintiff, instead of withholding it, and against
eqnity and good conscience, appropriating it to his own use ? We
are all of opinion that there must be
Judgment on the verdict.
After the foregoing opinion was delivered, Fessenden produced a
release from the plaintiff to the defendant, of this suit and all demands ;
which had been executed since the verdict; and moved to have it
entered of record as a discharge of the action ; contending that as
Whitney, the assignee, had no right of action on the written promise,
and the count for money had and received was now the only foundation of the suit, the money found due by the verdict was not within
the ternu of the assignment, and so belonged to the nominal plaintiff.
SEn PER CuRIMI.
The promise was to pay off a non-existing
mortgage. The assignment was not only of the paper, but of the
indebtedness of the man who signed it, so far as relates to it.s consideration and subject matter; and if the assignee cannot recover on
the written promise, yet he may on any money counts, properly framed upon that transaction. Mr. Wltitney therefore is the plaintiffin
interest as to the money count also. The money was left in the
hands of the defendant, for a purpose which cannot be accomplished ; and the plaintiff recovers it for the use of his assignee .
.Motion denied.
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BRIGHAM

vs.

WELCH.

Where the purchaser of a right in equity of redemption, at a sheriff's sale, had demanded possession oHhe mortgagor, who still remained on the land, and who
answered that "if he thought he had a better right to the land than he, the occupant, had, he might get it when the law would give it to him;" and thereupon the purchaser brou,!tht a writ of entry against the mortgagor, who pleaded
non-tenure in bar ;-it was held that this evidence showed a claim of right on
the part of the tenant, and disproved his plea ;-and that the dernandant was
therefore entitled to j11dgment, though the mortgagee had previously entered for
condition broken, and the debt was still unpaid.

Tms was a writ of entry on the demandant's own seisin, and a
disseisin by the tenant ; who pleaded in bar that he was not tenant
of the freehold.
In a case stated by the parties, it appeared that the tenant had
mortgaged the premises to one John B. Lord; that afterwards the
demandant, being a judgment creditor of the tenant, had caused his
right in equity to hie seised and sold on execution, and had himself
regularly become the purchaser at the sheriff's sale, ./1.ug. 20, 1827 ;
that in February IE,28, Lord commenced his action against the tenant upon the mortgage deed, in which he had judgment in May following ; and in the same month entered for condition broken, under
his writ of posseision. Welch continued to remain in possession as
before, nothing having been said to him on this subject by the mortgagee. The present action was commenced Feb. 3, 1829; on the
day previous to which, the demandant went to the ho1:1se of the tenant on the premises, and demanded possession of the farm; to which
the tenant replied that " if the demandant thought he had a better
right to it than he had, he must get it when the law would give it to
him." The demandant had never paid nor tendered the money due
to the mortgagee.
Deblois, for the tenant, read an argument to the following effect.
The general principle that the mortgagor is owner of the fee, as
against all persons but the mortgagee, is conceded ; but this principle does not hold after entry by the mortgagee for condition broken.
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By such entry, the legal estate of the mortgagor is gone ; nothing
remaining to him but a remedy in equity. Erskine v. Townsend, 2
.Mass. 495; 8 .Mass. 554; Maynard i•. Hunt, 5 Pick. 240. And
therefore he cannot be considered as having any legal seisin of the
land. Penniman v. Hollis, 13 Mass. 432; Hilt ti. Payson, 3 Mass.
559; Parsons v. Welles iy al. 17 .llass. 419 ; Gray v. Jenks, 3 Mason, 520. The entry for condition broken has had the effect to render the mortgagor a mere stranger, as it respects any legal title to the
estate ; am.I to vest a sole seisin in the mortgagee. Wellington v.
Gale, 7 Mass. 138; Porter v .•Millett, 10 J'rlass. 101; Goodwin v.
Richardson, 11 Mass. 474. Therefore Lord, the mortgagee, having entered under the mortgage, must be considered as the sole
owner of the estate in question. Had the right in equity remained
in Welch, and a stranger entered upon him, he could have maintained no action against such stranger on his own seisin, because he had
none. The same distinction ha:, been recognized in New York.
Jackson v. Willard, 4 Johns. 41 ; Hitchcock v. Harrington, 6 Johns.
290; Collins v. Torrey, 7 Johns. 278. So in Bolton v. Ballard,
13 Mass. 227 ; Groton v. Boxborotigh, 6 Mass. 50; Hatcli v.
Dwight, 17 ~711.ass. 299; Fitchburg C. ,M. Corp. v. Melvin, 15
Mass. 268; Gibson v. Farley, 16 Mass. 280. If then the mortgagor cannot maintain even trespass against a stranger, after entry by
the mortgagee, he himself being a mere stranger to the land; neither
can the demandant, standing in his place, maintain the present action.
Though in contemplation of law, Welch's remaining on the land
was wrongful ; yet every trespass is not a disseisin. At all events,
his possession could amount to a disseisin only at the election of
Lord. But it is not for a stranger,, like the demandant, to make that
election for Lord; much less to make it a disseisin of himself. Against the demandant, therefore, as against a stranger, without right,
Welch has a right to say he is tenant at will to the mortgagee ; ltaving the demandant to recover on the strength of his own title ; and
having none, he must fail in the action.
Greenleaf, for the demandant.

48
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MELLEN C. J. delivered the opinion of the Court at the ensuing
June term in Kennebec.

In this action the defendant pleads non-tenure ; and the question is whether, on the foregoing statement, the action is maintainable.
The defendant does not deny the alleged seisin of the
demandant, but in his plea relies upon a fact which, if true, constitutes a good defence, though the premises may be the property of
the demandant. In relation to the merits of the plea, the facts are
these, viz. that at the time of the commencement of the action, on
the third day of February, 1829, the defendant was in possession of
the premises ; that on the day preceding, the plaintiff demanded of
him possession of the same; to which he replied that if the demandant thought he had a better right to the land than the tenant had, he
must get it when the law would give it to him. Here is a direct
claim of right on the part of the defendant ; a plain refusal to surrender the possession, and a distinct defiance of the demandant's title, until he could establish it at law. These facts show that the
defendant was tenant of the freehold, and of course the defence must
fail. The argument of the defend ant's counsel, as applied to a part
of the case, is a correct and able one, and well sustained by authorities ; and if the defence had been placed on some other plea, which
would have rendered his argument distinctly applicable to the point
in issue, we should have felt its force, and probably have yielded to it.
But as the case stands we are all of opinion that the defendant must
be defaulted.
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PURINTON

vs.

,

HUMPHREYS.

Where the jury, after they retired to deliberate on a cause, received and were influenced by the declarations of one of their fellows, discrediting a material witness of the plaintiff; it was held to be no good cause to set aside the verdict.
Neither will a verdict be set aside because the jury, without the privily of the prevailing party,·and being fatigued and exhausted with the length of the trial,
were furnished with some refreshments at their own expense, during their deliberations on the cause ; however liable the jurors might be to pe1·sonal admonition from the court for such misconduct.
But if ardent spirits constitute part of such refreshments, and appear to have operated upon any juror so far as to impair his reasoning powers, inflame his passions, or have an improper influence upon his opinions, the verdict would probably be set aside.

a verdict for the defendant in this cause, the plaintiff moved
the court to set it aside ;-first, because the jury, after being charged
with the cause, and having retired to deliberate upon it, received and
were influenced by the declarations of one of their fellows, discrediting a material witness for the plaintiff; and secondly, because aftet·
AFTER

they retired, and before the verdict was agreed upon, they were fur-

nished with divers refreshments, in meats and drinks.
In support of the motion, it was proved that during their deliberations they procured, at their own expense, by means of the officer
who had them in charge, a quart of rum, a bottle of gin, and some
herrings, apples and cheese ; and that a small part of the rum, and
about half the gin, was not consumed.
Mitchell, for the plaintiff, abandoned the first cause assigned. But
on the second point he contended strongly that the verdict ought to
be set aside. He argued from the necessity of preserving the purity
of jury trials ; the right of every citizen to have the ben·efit of the
unclouded mind and calm judgment of every juror; the grossness of
their misbehavior in the present case ; the danger of suffering ardent
spirits to be introduced into the jury-room under any circumstances;
the quantity here consumed ; and the extreme probability, almost
amounting to certainty, that some of the j11rors must have been improperly excited.
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Fessenden and Deblois, for the defendant, cited King v. Freeport: 13 Mass. 218; St. John v . .11.bbot, Barnes, 441 ; 7 Bae . .11.br.
12, Verdict H; Vicary v. Fartliin, Cro. El. 411 ; Bull. N. P.
308; Co. Lit. 227, b; King v. Burdett, 2 Salk. 645 ; I Sty. Pr.
Reg. 641 ; 4 Bin. 150.
MELLEN

C. J. delivered the opinion of the Court.

The first cause assigned in support of the motion is very properly
abandoned. The second, it is urged, furnishes a legal ground for
setting aside the verdict. There is no question that the conduct of
the jury and of the officer attending them was highly improper,
though the court have no reason for believing that any disrespect to
the laws was intended by either of them. It is admitted by the parties that the refreshment was furnished to the jury at a time when
they were fatigued, and somewhat exhausted by their labors. Still
nothing of the kind should have been allowed without permission
from the court. The example is injurious in its operation, and repetition of it must be prevented. If we had any grounds for believing
that the ai·dent spirit which they procured had so far operated upon
any one of the jury, as to impair his reasoning powers, inflame his
passions, or have an improper influence upon his opinion, the case
would wear a very different complexion, and might be decided in a
different manner. But it appears that the refreshment was furnished
at the expense of the jury, and without any privity on the part of the
defendant ; he stands perfectly innocent, and claims the benefit of
the verdict which has been returned in his favor. The authorities
cited by his counsel seem clearly to establish the principle that many
instances of misconduct in a jury, which would justly subject them to
censure and punishment, will not vitiate the verdict, where the party
claiming the benefit of it is not Llame-worthy. We are aware of the
importance of preserving our jury trials as pure as possible ; and
where a case presents to the court an instance of wilful misconduct,
or gross misbehaviour, or intentional misdemeanor, on the part of the
jury in the discharge of their official duty, the court will surely take
care that the laws shall be promptly vindicated. In the circumstan-
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ces of the present case, we peceive oo reason for sustaining the motion, and accordingly there must be
Judgment on the verdict.

JEWETT

vs.

BARNARD

wTrustees.

Where an iusol vent debtor makes a general assignment of his effects, in trust for
the benefit of such of his creditors as should, within a certain time, become parties, and release their demands; a recusant creditor, who attaches the property
in the hands of the assignees by a foreign attachment, is entitled to payment in
preference to those who executed the assignment subsequent to such attachll'lent,
notwithstanding the covenant of the assignees to pay,pro rata, all the creditors
who might become parties to the assignment.

IN this case the question was upon the liability of French and
Harrod, the trustees, who were assignees of Barnard, the principal
debtor. It appeared from their answers that Barnard, being insolvent, made to them a general assignment of all his effects, in trust,
first for the payment of certain favored creditors; secondly, for the
payment, pro rata, of all such creditors as should become parties to
the assignment within ninety days; and thirdly, to pay, in like manner, all his debts demanded within six months. The assignees covenanted to execute the trusts and dispose of the property accordingly. The indenture was executed by the debtor, the assignees,
and the preferred creditors, when the assignees were summoned by
a foreign attachment in the present suit. Afterwards, and within
the ninety days, the other creditors became parties to the assignment.
And there was money in the hands of the assignees, applicable to the
second class of trusts, unless the plaintiff had a right to intercept it
by this attachment. Whether he had such right, was the question
submitted to the court.
Greenleaf, for the defendant, maintained the negative. The pro•
perty, he contended became vested in the assignees as soon as the
instrument was executed by them and the debtor, and one creditor i
Hastings v. Baldwin, 17 .711cm. 55:2 ; lcavin; to the <lcbtor only •
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right of action upon the covenants ; which were express and unambiguous, to pay all the creditors who might become parties within
the terms of the assignment, !Ind account for the surplus to the debtor.
Stevens v. Bell, 6 .111ass. 339 ; 7 .Mass. 438. The attaching creditor, in a foreign attachment, succeeds only to the rights of his debtor.
He cannot. place himself in a better situation, if the transaction is not
fraudulent. Nor can he change the nature of the debtor's contract.
His process only affects the remedy ; it creates no uew rights.
Here the assignees are bound at all events to pay over to those
creditors who became pa1t:;:s within the ninety days. They could
not prevent them from becoming parties. Nor could such creditors
know of the pendency of this process. By executing the assignment they entitled themselves to a remedy on the covenants, and a
pro rata distribution. It is only after such distribution that the
debtor can call for any surplus. His creditor, therefore, can call
for nothing more.
It is like money paid by .11. to B, who has promised to pay it to
.11.'s creditor C, and refund the surplus, if any, to .11.. Here C
may have an action against B for the money. 1 Com. Dig. 206,
.flssumpsit E; .llrnold v. Lyman, 17 .Mass. 400; Hall v. Marston,
ib. 575. Now wherever the garnishee is liable over to a third person at all events, he cannot be adjudged trustee ; for this would be
to expose him to pay twice. Van Staphorst v. Pierce o/ tr. 4
Jlllass. 258. Nor where, "by any reasonable probability," he may
be liable to pay to a third person. 6 Dane's .llbr. 494, sec. 8. He
must be so situated as to be able to retain, against his principal, the
effects disclosed. 6 Dane's .11.br. 493, sec. 7. But here they could
not retain, nor protect themselves against subsequent creditors.
In Parker v. Kinsman, 8 J~lass. 486, the indenture was only of
two parts, between the debtor and creditor, on which no action
would lie in fa vol' of a third person. Nor does it appear that any
creditor had assented to the assignment; and without such assent, it
is well settled that no property passed. The title therefore, in that
case, was not changed. The case of Ward v. Lamson o/ tr. 6
Pick. 358, very recently reported, does not appear to have been well
considered. The only reason there assigned, that without such lia-
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bility of the assignees, the property would be locked up from the
creditors, is not true. It would go to the other creditors, by the express terms of the indenture, which is undeniably a legitimate application of the funds. If any surplus remained, it would be liable to
attachment.

Fessenden and Deblois, on the other side, relied on Wq,rd v. Lamson, 6 Pick. 358, and JJ!larston v. Coburn, 17 Mass. 454.
PARRIS J. delivered the opinion of the Court at the adjournment iu
.IJ.ugust following.

The whole question in this case as to the liability of French
and Rarrod, as trustees, depends upon the effect of the assignment
by them disclosed, made by Barnard, the principal defendant,
in trust for the purpose of enabling them, as assignees, to discharge certain debts due to his creditors, he being, at the time of the
assignment, an insolvent debtor. It is admitted by the disclosure
that the just debts of those creditors who had assented to the assignment at the time of the service of the trustee process, would be insufficient to absorb the whole amount cf property assigned ; but they
contend that the surplus passed to other creditors provided for in the
assignment, who signified their assent and became parties to it subsequent to the service of this process; so that at that time Barnard had
no remaining interest which could be the subject of attachment. To
what extent the property passed is then our only inquiry.
It is true that deeds of trust, when made for the undoubted benefit
of persons who a~e absent, have been considered as vesting the legal
estate in the trustee, without any expression of the assent of the persons for whose benefit such deeds are made. The assent of the
cestui que trust has been presumed, inasmuch as the conveyance
was made enarely for his benefit. It is rather upon the principle of
gift, than of contract, that such acceptance has been presumed. So
when property is conveyed in trust absolutely and unconditionally for
the payment of debts, as in case of preferred creditors, perhaps the
assent of such creditors, whose debts are thus absolutely and unconditionally provided for, might be presumed, upon the common law
principles applicable to trusts; although the case of Widgery v. Has-

384

CUMBERLAND.
Jewett i,. Barnard o/ tr.

kell, 5 Mass. 153, would seem to render even such a position questionable.
The case supposed is one of an absolute, unconditional conveyance. Even in such a case, the ussent of the creditors for whose
use the conveyance was made would seem to be necessary to give it
validity, inasmuch as it would be optional with such creditors to accept or resort to other, and, as they might believe, more effectual
means to ensure an earlier payment. But when, by the very terms
of the indenture, the creditors are required to <lischarge their whole
demands in or<ler to become entitled to any benefit from the property,
can the instrument be operative in their favor until they assent to the
condition ? If A offer B a bale of goods, upon condition that B discharge hrs demand rnga.inst A, <loes the property in the goods pass
until the condition is complied with? Or, which is nearer this case,
if A convey the goods to C, to sell and pay the proceeds to B, upon
condition that B discharge his note against A of twice the amount,
can the assent of B be presumed, or will it be contended that any
thing passed for the use of B, until he assents to the condition ? And if
not, who has the equitable interest in that property? Is it locked
up, or is it liable for the debts of A ?
What was the situation of the property described in the assignment
from Barnard to French and Harrod, at the time of the service of
the trustee process ? 'The indenture, at that time, had been executed
by Barnard, by the assignees, and by three only of Barnard's creditors. The instrument had become operative ; the property had passed to the assignees, for the benefit of such creditors as had signified
their assent to the terms, to the amount of their debts. Those who
had not were still strangers to the transaction. They had not, in the
language of the indenture, " accepted the provision made for them,
and released, acquitted and forever discharged the said Barnard from
all their debts, dues and demands ;" and it was not to be presumed
that they ever would so compound ; and of course, neither upon the
principles of law applica6le to trusts, nor by the terms of the assignment, could they have any interest in the property. It follows that
at the time of the service of the trustee process on the assignees, the
property assigned was liable, by virtue of the indenture, for the pay-
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ment of such creditors only as might be presumed to have assented
or had actuaHy assented to its terms and conditions, and whatever
surplus might remain, after discharging these demands is liable to
such dissenting creditors of Barnard as attached it by this form of
process in the hands of the assignees.
In this opinion we are confirmed by the case of Halsey v. Whitney, 4 ~Jason 217, where Mr. Justice Story says, "if the assignment be assented to by any creditors, and be in other respects free
of fraud, to the extent of the debts due to those creditors, it is valid,
and subsequently attaching creditors can only avail themselves of the
surplus. This is the doctrine in Hastings v. Baldwin, 17 Mass.
552, and it appears to me founded in the strongest legal sense and
public convenience." The same learned judge, in speaking of the
necessity of creditors becoming parties to the conveyance, says, " I
did not understand that any local decisions have gone the length of
requiring that the creditors should assent to it at the moment of its
execution. If they sign the instrt:1ment afterwards, the conveyance
is good against all persons but intervening attaching creditors." The
same principle is recognized as sound by Chancellor Kent, in his
commentaries, vol. 2, p. 420, who says " the assent of the creditors,
to be benefitted by the assignment, had been held to be essential to
its validity, and the intervening attachment of another credit.or, who
is no party to the assignment, issued before such assent be given,
has been preferred." In Ward v. Lamson ~ tr. 6 Pick. 350, the
Supreme Court of:Mas.achusetts say, "the question made in another
case this term meets us likewise in this, namely, whether the plain~
tiffs will hold the funds by virtue of their trustee process in preference to the creditors who signed the indenture subsequently to this
attachment. We did not anticipate that such a question would have
been made. For twenty years it has been considered to be law that
if an attachment is made before any creditor has become a party to
the assignment, the attachment will hold. So, if it is made after some
have signed the indenture, the attaching creditor will have a priority
to subsequent signers. Otherwise, as it cannot be known whether
creditors will or will not execute the assignment, the property would
be locked up"-and the court add, "we think this is not now an
4!.)
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open question." Accordingly in the discussion of Lupton v. Cutter
o/ tr. 8 Pick. 298, the question is considered as at rest, and is so
treated by the counsel and the court.
Neither do we perceive that the liability of French and Harrod
in this case depends upon any contingency. They disclose that they
have the property of Barnard in their hands, and the question is to
whom shall they pay it over ? If by law it is to be paid to the plaintiff, in preference to such creditors as become parties to the assignment subsequent to the service of this process;, the assignees are exonerated pro tanto from the claims of the latter. In Thorndike v.
De Wolf~ tr. 6 Pick. 123, the court say, "by the term contingent
is intended an uncertainty whether any thing will ever come into the
hands of the trustee, or whether he will ever be indebted, the uncertainty arising from the contract, express or implied,between the debtor
and the trustee."
We are all clearly of opinion that the facts disclosed by French
and Harrod shew them to be trustees of Barnard, at the time they
were served with the plaintiff's writ, and they are accordingly so
adjudged.

FLAGG

vs.

WILLINGTON.

To impeach the title of the demandant in a writ of entry, on the ground of fraud,
evidence of the fraudulent intent of his grantor in the conveyance of other lands,
to another person at a prior time, though with the connivance of the demandant,
who was his brother-in-law, is not admissible.

IN this case, which was a writ of entry on the seisin of the demandant, both parties claimed title under one David Lovering ; the demandant claiming by deed from him, dated .11.ug. 26, 1820; and the
tenant by virtue of the extent of an execution in his own favor against
Lovering, .11.pril 5, 1823. The judgment was recovered upon a
promissory note, made in 1812.
At the trial before Parris J. the tenant impeached the title of the
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demandant, as fraudulent and void against creditors ; and proved that
the demanded premises were conveyed to Lo'Vering by one J3riggs,
by deed dated June 5, 1819, and recorded .IJ..ug. 26, 1820, in exchange for other real estate, whichLoverin g, on the same day, conveyed to Briggs. And the tenant offered to prove by Briggs, that
when he and Lovering were about to exchange deeds, the legal title
to Lovering's real estate, for which the demanded premises were exchanged, was found to be in one Lane, by deed given by Lovering
to him in 1614; that Lovering said he put the farm into Lane's
hands for his own security, as "he was owing a man at the west a
considerable of a sum." And be further offered to prove by Lane that
Lovering applied to him to ta~e the deed, giving as a reason, that
" a man at the westward, by the name of Willington, had a note or
notes against him ; that he had paid the notes, pµt had forgotten to
take them up; and he wus afraid Willington would come upon him,
and make him pay them over again." To the admission of this evidence the demandant objected; but the judge, intending to reserve
the question, admitted it as tepding to prove the fraudulent intention
of Lovering, in his deed to the demandant; but instructed the jury
to give it no weight, unless they should be satisfied, from other testimony, that the demandant had knowledge of this fraudulent conveyance to Lane, and that the same property was exchanged for the demanded premises. It was also proved that Lovering was insolvent,
and that he ex13cuted the deed to the demandant, his brother-in-law,
while he was in prison, and soon after took the poor debtor's oath.
The jury returned a verdict for the tenant, which was taken subject to the opinion of the Court upon the admissibility of the evidence
objected to.

Fessenden and Deblois for the demandant, cited Somes v. Skinner,
14 .Mass. 360; Clark v. Waite, 12 .M.a-Ss. 439; Kimball v. .Morrell, 4 Greenl. 368.

Emery and Longfellow, for the tenant, argued in support of the
verdict, on the ground that the testimony showed the original conception of a fraudulent intent against this very creditor, of which the demandant was conusant at the time, and which he afterwards assisted
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Bridge v. Eggleston, 14 .Mass.
245; 3 Taunt. 303; Bauerman v. Radenius, 7 D. ~ E. 663;
King v. Harwich, 11 East. 578.
to carry into more complete effect.

C. J. delivered the opinion of the Court at the adjournment in .11.ugust following.
MELLEN

The demandant's title, as disclosed, is elder than the tenant's ;
and, therefore, as both parties claim under Lovering, unless his
deed to the demandant is impeached on the ground of the alleged
fraud, he is entitled to a verdict. The premises demanded were
once the undisputed property of Briggs ; and while he was the
owner he conveyed them to Lovering by his deed bearing date June
5, 1819, in exchange for other lands which Lovering' the same
day conveyed to Briggs. There is no evidence in the case, nor is
it intimated, that in the above transaction between Briggs and Lovering, there was any thing fraudulent, except that the deed to Lovering was not registered till about fourteen months after its date, viz .
.11.ugust 26, 1820, the same day on which the deed from Lovering
to the demandant is dated. It is so common a practice for grantees
to neglect to place their deeds on record in due season, that such
delay in the present instance furnishes of itself no evidence of fraud.
We may as well suppose that it was recorded on the day when the
demandant purchased of Lovering, in consequence of a suggestion
from the purchaser, so that the title mi!!;ht regularly appear on record; but we need not presume either way. It does not appear in
the case that this point was presented to the consideration of the jury.
The defence was grounded on the evidence of the transactions between Lovering and Lane in the year 1814, and of the motives
which governed them on that occasion. On these points the cause
was submitted to the jury, as appears by the instructions of the judge.
The evidence, in relation to those transactions was introduced and
admitted for the purpose of proving, or as tending to prove, the
fraudulent intention of Lovering in making his deed to the demandant. The instruction to the jury was that they would give no weight
to this evidence, unless they were satisfied, by other evidence, that
the demandant had knowledge of Lovering's conveyance to Lane

on

...
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for the purpose of defrauding his creditors. This was evidently an
instruction to them to find for the tenant on this evidence, if they
were satisfied of a scienter on the part of the demandant. Was this
evidence properly admitted, and were these instructions correct?
The cases of Loker v. Haynes, 11 Mass. 499 ; Hill v. Payson,
3 .M.ass. 559, and Bridge v. Eggleston, cited in the argument, clo
not carry the principle so far as this. It is in the last case laid down
in these words; "the conduct and declarations of the grantor, respecting the estate conveyed, and tending to prove a fraudulent intention on his part, before the conveyance, are proper evidence for
the jury, upon an inquiry into the validity of such conveyance, by a
creditor or subsequent purchaser; who alleges it to be fraudulent."
We know of no case which has extended the principle farther than
this decision. Injustice may be the consequence of sanctioning a
verdict founded on the reported evidence. The proof in Bridge v.
Eggleston applied to the deed under which the tenant claimed, and
to no other; but in the case at bar such was not the fact. Its application was to a deed of another farm, executed about six years before, to another grantee ; which deed mus.t have been re-delivered
to Lovering prior to his conveyance of the same land to Briggs,
who now holds the title of it, unmolested and unquestioned. The
defence is nothing more than this; Willington says to Flagg "you
have no title to the premises demanded; your title deed from Lovering is fraudulent, and was made by him and accepted by you, for
the purpose of cheating his creditors. My proof of the fraud is this.
Six y~ars before Lovering made his deed to you, he fraudulently
conveyed a farm, which he then owned, to one Lane, for the purpose of protecting it from my reach. It is true Lane never attempted to retain the land ; and about six years afterwards he re-conveyed
it to Lovering, and then Lovering conveyed it to Briggs, and Briggs
conveyed to him a farm in another town ; and this last farm he conveyed to you, and therefore your title amounts to nothing." To us
this appears to be very inconclusive reasoning. A man may at one
period of his life, actuated by fraudulent motives, convey his farm to
his neighbor, who knows the grantor's design ; and he may afterwards repent of this improper and dishonest proceeding, and obtain
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a reconveyance of the farm. Can he not after this, honestly and
fairly convey the farm to me, for a valuable consideration, though I
did know of his having, years before, made a fraudulent conveyance ?
Or must I lose the farm, in consequence of my grantor's former misconduct? We apprehend not. In the present case, however, the
fraud practised by Lane respected another farm, now owned by another man ; and nothing in the case has been disclosed which, in any
degree, contaminates the title conveyed by Briggs to Lovering ; and
that is the title which the demandant claims and holds, under the
contested deed from Lovering. Our opinion is that the testimony of
Briggs and Lane was improperly admitted ; and even when admitted, is not sufficient to sustain the defence.

Verdict set aside, and new trial granted.

ADAMS

w al.

vs.

CARVER

w als.

The indorser ofa note onr-duc is competent, in an action by the indorsee against
the maker, to testify to the time when the note was negotiated, and to any other
facts which happened prior to that time, and not affecting the original validity
of the note .

.!lssumpsit on a promissory note, made Sept. 12, 1826, for $870,
21, payable to Elijah D. Harris or order in twelve months, with interest after six moli/iths, and by him indorsed to the plaintiffs. No
payments were indorsed on the note.
In a case stated by the parties it was agreed that if Harris was a
competent witness for the defendants, they could prove by him that
the riote was indorsed to the plaintiffs in May 1828, as collateral security for an unliquidated balance of current accounts, due from him
to the plaintiffs ; that at the time of the transfer he told them that
there had been several payments, not specifying the amount, made
on the note, but not indorsed ; but that there was enough due, as he
said, to cover what he owed them at that time ; that it was then understood between them that they should not sue the note without giv~
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ing him notice, because he had received such partial payments ; and
that he received as such, of the defendants, $650 before the transfer
of the note, and $240 afterwards.
It was further agreed that the defendants had no knowledge of the
transfer of the note, till after the last payment had been made ; and
that Harris, in Oct. 1828, had demanded payment of the defendants
by letter, representing the note as still in his hands.
Upon these facts the case was submitted to the judgment of the
Court, the plaintiffs denying the admissibility of Harris as a witness,
for the purposes sought,

Willis, for the plaintiffs, resisted the admission of Harris, on the
ground of public policy; and also because he was interested in the
event of the suit ; being liable to the defendants as well for the
costs of the suit, as for the money by them paid to him. Barnes v.
Ball, 1 Mass. 73 ; Buckland v. Tankard, 5 D. ~ E. 578 ; .Mainwaring v • .Mytton, 1 Stark. R. 83, Scott v. .McLellan, 2 Greenl.
199; .Manning v. Wheatland, 10 .Mass. 502; Butler v. Damon, 15
.Mass. 223; Knight v. Putnam, 3 Pick. 184; 1 Ld. Raym. 575; 3
D. 4,- E. 83; .Mead v. Small, 2 Greenl. 211 ; .Meaghan v. .Mills, 9
,_Johns. 64; Churchill v. Suter, 4 Mass. 156.
But if he was competent to testify, it is only to facts occurring prior
to the transfer. Webster v. Lee, 5 Mass. 334 ; Baker v. Wheaton,
ib. 509; Holland v. Makepeace, 8 Mass. 418; Sargent v. Soutligate, 5 Pick. 312 ; Sanford v. Mickles, 4 Johns. 224 ; Collenidge
v. Farquharson, l Stark. R. 259.
Greenleaf, for the defendants, cited Hartford Bank v. Ba,rry, 17
.Mass. 94; Warren v. Merry, 3 Mass. 27 ; Barker v. Prentiss, 6
Mass. 430; Parker v. Hanson, 7 Mass. 470; Powels v. Waters,
17 Johns. 176; 2 Stark. Ev. 298, note; 2 Phil. Ev. 13, 14 ; Woodhull v. Holmes, 10 Johns. 231 ; Baker v . .!lrnold, 1 Caines 258 ;
Olmstead v. Stewart, 13 Johns. 298.
WESTON J. uelivered the opinion of the Court at the adjournment
in .!lugust following.

The admission of Barris, the original payee and indorser of the

S92

CUMBERLAND.
Adams & al. v. Carver & als,

note, as a witness, is objected to ; first, on the ground of public policy, and secondly, as answerable to th~ defendants for the costs, as
well as for the amount which will be due to them from him, if they
fail in this action. Churchill v. Suter is the leading case upon the
first ground, which has been recognized and practised upon in Massachusetts and in this State. In that case it was decided, upon a review of the authorities, that a party to a negotiable instrument, should
not be received as a witness to prove it to have been originally void.
This is the extent and limit of the objection to testimony of this kind.
It is true, that in the case of Butler v. Damon, 15 Mass. 223, the
court say, that such party shall not be received to show facts antecedent to the transfer, whereby the holder is to be defeated of his recovery. Giving full effect to the generality of this language, it might
go to support the objection taken to the witness, in tlie case before
us. But that case did not require a language so broad ; and it may
be regarded as limited by the case of Churchill v. Suter, which was
cited and relied upon by the court. And doubtless the principle of
that case did apply ; for the attempt was, to show by the payee and
indorser, against the plaintiff the indorsee, that the note was given
without consideration, which rendered it voic.l in the hands of the
plaintiff, to whom it was indorsed, after it became due.
It may be more difficult to reconcile the ground, upon which one
of the points raised in Knights v. Putnam, 3 Pick. Ie4, was decided, with the limitation in Churchill v. Snter. It was not the main
point in the cause, which was very elaborately discussed and clearly
settled in the opinion of the court, by Mr. Justice Wilde. It was an
action by the indorsee of a negotiable promissory note against the
maker, the indorser was introduced as a witness to prove usury, as
between himself and the indorsee, in the transfer of the note ; and
also that it was pledged to the indorsee for a debt less than the
amount of it, the testimony was rejected as irrelevant, and a verdict
was taken for the plaintiff, subject to the opinion of the court, as to
the admissibility of the witness. It was decided that usury in the
transfer, the note being originally free from the taint of usury, was
no objection to a recovery by the indorsee against the maker. If
the plaintiff held the note as a pledge for less than its amount, he

...
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might, notwithstanding, recover the whole, as the court had expressly
decided in Butler v. Damon ; so that the testimony rejected was
upon this ground clearly irrelevant. But the judge, in his opinion,
sustained the rejection upon another point; that the indorsement being unqualified, the indorser could not be received as a witness to
qualify it, by establishing an interest in himself. If the effect of
such testimony would be to establish a title in the witness to any
part of the note, he would be incompetent, not upon the ground of
policy, but of interest. But the verdict and judgment in that case
could not avail the witness, as proof to ,rnstain any claim of his own.
Conceding however the correctness of the reason given in Knights
v. Putnam, and rightly understood, perhaps the judge intended to
hold the testimony inadmissible, as tending to vary the legal effect of
written testimony; yet it would form no objection to Harris as a
witness, in the case under consideration. He testifies to no facts,
tending to prove an interest in himself, in any part of the amount due
on the note, at the time of the indorsement.
There is nothing in the rule laid down by Parsons C. J. in the case
of Churchill v. Suter, which would exclude the indorscr from testifying that he indorsed the note after it became due. This being established, the maker is let in to every defence, available between the
original parties. This point has been settled by numerous authorities, which, as there are no conflicting decisions, it is unnecessary to
cite. This principle is not regarded as tending to check the circulation of negotiable paper, the party receiving it when over due, being put upon his guard, and being presumed to rely upon the credit
of the indorser. The indorsee thereby becomes entitled to whatever may be due at the time of the transfer. All payments, which can
be proved to have b~en previously made, are to be allowed in favor
of the maker. The holder is apprized that he takes such dishonored paper, subject to offsets intended to be applied thereto, between
the original parties. Testimony of this kind, proving matter of discharge, either in whole or in part, is no impeachment of the validity
or efficacy of the instrument at the time of it}; execution, and may
therefore in our opinion be received from the indorscr, not otherwise
interested, without violating the principle established in Churchill v.
60
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Suter.

That the law is so understood in New Yark, which ttdopts
the same principle, is proved by the cases cited for the defendants.
In the Hartford Bank v. Barry, 17 Mass. 94, Parker C. J. admits
that the New York cases establish the point, that a party to a note,
who is otherwise competent, may be a witness to prove any fact,
having a bearing upon the note, happening after it is made. He finds
no fault with this position, makes po intimation that the law is otherwise understood. in Massachusetts, but shows that the witness rejected
in that case was offered to prove a fact which happened when the
note first passed from the promissor, and that it was to be regarded
as having been then made.
As to any balance of interest which might incline the witness in
favor of the defendants, it does not appear to us to exist. He is answerable at all events to the one party or the other, for the payments by him received ; and allowing to the defendants all the payments proved by the witness, a balance remains due to the plaintiffs,
sufficient to carry costs. But payments made by the defendants to
the witness, after the transfer, cannot be allowed. By the transfer,
the amount then due passed to the plaintiffs. The liability of the
makers to them, arises from the nature and legal effect of the instrument ; and no notice is necessary to charge them. No affirmation
or conduct of the indorser could affect the rights of the plaintiffs.
If the defendants confided in the assurance of the witness, the payee,
in his letter of October, 1828, that he still held the note, and were
deceived, they must look to him, and not to the plaintiffs, for the
money subsequently paid to him. Allowing to the defendants the.
sums by them paid on the note prior to the transfer, and rejecting
those which were made afterwards, a balance is due on the note of
two hundred eighty-seven dollars and ninety-seven cents, for which
the plaintiffs are to have judgment.
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The PRESIDENT we. ofthe CANAL BANK vs. Cox w trustees.
An insolvent debtor having made an assignment of his effects, in trust for the payment of such of his creditors as should assent to it within a certain ~easonahle
time; it was held to be no good objection to its validity, that it contained, on
the list of preferred creditors, one who was only a surety, and who had not yet
beon damnified, but .was named as a creditor to the amount of his liabilities :Nor, that it contained an exception from the general conveyance of his property, in
these words;-•' saving only his necessary and proper household furniture, family apparel, and means of paying his small debts under fifty dollars, and ordinary family expenses;" the excepted property being thus left open to attachment, as it was before; it never having passed to the assignees :Nor, that it provided for the previous payment of the expenses and commissions
of the assignees, before any distribution to creditors:Nor, that it contained a provision for the discharge of the debtor's sureties, as well
as of the debtor himself.
THE persons summoned as trustees in this case were the assignees
of Jolin Cox, in a general assignment of his property for the benefit
of his creditors ; and the question was upon the validity of the assignment.
The instrument contained a general sale and conveyance of all the
property mentioned in certain schedules annexed, which were understood to include all his goods, estate, credits and effects, with an exception in these words-" saving only his necessary and proper household furniture, family apparel, and means of paying his small debt ..
under fifty dollars, and ordinary family expenses."
The conveyance was upon trust for the payment of certain classes
of the creditors of Cox, mentioned in other schedules annexed ; and
among these was the name of Joseph Harrod, as a creditor, in the
sum of $34,405,90, as being the amount of his liabilities as Cox's
indorser and surety.
There was also inserted in the indenture a covenant by the creditors for the release of Cox as drawer, and Harrod as indorser, and
all other persons as acceptors of any bills or drafts holden by such
creditors, drawn by Cox upon the house of Gurney ~ Packard, and
by them accepted.
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But before any distribution of the effects, the expenses of the assignees in the execution of the trusts were to be deducted from the gross
fond. The estimated value of the property assigned was $81,133,84,
and of debts due, including liabilities of Harrod, was $96,280,99.
The residue of the indenture was in the common form of an assignment of an insolvent debtor's effects, in trust for the payment of
his debts; the creditors constituting the third party, and having generally signified their assent by executing the assignment.
The trustees disclosed that all the property assigned to them would
not be sufficient to pay the creditors for whose use and benefit it was
assigned, and who had become parties to the indenture before they
were summoned as trustees.
Todd and Fessenden, for the plaintifts, argued tliat the assignment
was fraudulent against creditors, and therefore void. 1st. Because
Harrod was not a creditor of Cox when the assignment was made ;
but was only a surety, who had not then sustained damage. And
such liability formed no legal ground for an absolute assignment, as
this is. He may never be compelled to pay the drafts and bills he
has indorsed ; nor has he stipulated at a!I events so to do. Gorham
v. Herrick, 2 Greenl. 87.
2. Because of the resen•ation of the assignor's household furniture, family apparel, means of paying his small debts, and family
expenses. The statute of the State having fixed _the legal limit to
the amount of household furniture which a debtor may retain free
from attachment, every reservation beyond that, is a fraud upon the
law. The other reservations in the indenture are dependent, in thei~
amount, upon the will and pleasure of the assignor ; he being under
no covenant to disclose the number of his small debts, and no limit
beiug fixed to the amount of his family expenses; nor any designation of the fund out of which they were to be paid. Such provision
for the debtor vitiates the whole transaction. Harris v. Sumner, 2
Pick. 129; Riggs v. Murray, 2 Johns. Ch. 577, 580; Widgery
v. Jlaskell, 5 Jltlass. 151 ; Marston v. Coburn, 17 Mass. 454;
Drinlcwater v. Drinkwater, 4 ~Wass. 357.
~1. The provision for payment of all the costs aud expenses of the
,1s,ignecti, and a rcasonnblc compensation for their services, is also
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illegal, and goes to the foundation of the assignment. By the operation of this clause the creditors are made chargeable with salaries
to the extent of the debtor's discretion ; and even with the costs
of an unsuccessful resistance at law against the payment of their own
debts.
4. The provision for the discharge not only of Cox, but also of
Rm-rod and Gurney iy Packard, his indorsers, who have brought
nothing into the common fund, is an unreasonable condition, to which
no creditor ought to be compelled to assent, as the condition of any
participation in the benefits of the assignment.
5. On general principles, it is void, as a fraud upon the common
law, and the statutes of Elizabeth against fraud ; and upon our law
of attachment. Devon v. Watts, Doug. 91; Worseley v. Dematos,
1 Burr. 474; Cadogan v. Kennett, Cowp. 433; Rust v. Cooper,
Doug. 629 ; Rarinon v. Fisher, Cowp. 117 ; Truman v. Fentor,
ib. 548 ; J1art£n ·ii. Pcwtrc::s, ·1 Bi~rr. 2177; liatd v. Smith, 5
~lass. 52; Stevens v. Bell, 6 Mass. 342; Burlingame v. Bell, 16
.Mass. 324; Jl.lderson v. Temple, 4 Burr. 2238; )11/.ackie v. Cairns,
5 Cower, 547; How v. Ward, 4 Greenl. 195; 1 Pick. 358; 1 Bl.
Com. 141, 142; 2 Bl. Com. 471; Linton v. Bartlett, 3 Wils. 47.

-

Longfellow and Greenleaf, on the other side, cited Stevens v. Bell,
6 Ma.ss. 342; Maine F. iy M. lns. Co. v. Weeks, 7 Mass. 438;
Halsey v. Whitney, 4 Mason, 206; Marbury v. Brooks, 7 Wheat.
556; Brooks v. Marbury, 11 Wheat. 78; Murray v. Riggs, 15
Johns. 571, overruling the same case in 2 Johns. Ch. 577; Mackie
i,. Cairns, 5 Cower, 547; Fox v. Jldams 4,- tr. 5 Greenl. 245.
The opinion of the Court was read at the following November term,
as drawn up by
MELLEN C. J.
The counsel for the plaintiff contends that upon
the disclosure of the trustees, they ought to be charged, on the
ground that the assignment by Co~ to them, which forms a part of
the disclosure, is fraudulent and void, for reasons appearing on the
face of it. No actual fraud is imputed to any of the parties; so
that the question for our decision is whether it is to be adjudged frau<lulent and inoperative, ns against the plaintiffs and the other credi-
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tors, who have not assented to it. If it is, the trustees must be
charged ; if not, they must be discharged ; because it appears on
tl1eir disclosure " that all the property assigned, will not be sufficient
to pay the creditors for whose use and benefit jt was assigned, and
who had become parties to said assignment before the writ was served" upon them in this action.
Several objections have been urged by the counsel for the plaintiffs
against the validity of the assignment; in the examination of which,
the principles of law deemed applicable to them, will be considered
and applied. Before entering into particulars, it may be useful to
bestow a few observations, of a general character, upon the nature of
an assignment made by an insolvent debtor in trust, for the payment
of his debts. Such an assignment, when completed, is made by a
deed, whereby the debtor transfers his property to some assigneee or
assignees in trust, for the payment of his debts, in such order as may
be agreed upon, and to such creditors as shall, within a limited time,
assent to the terms of the assignment. Such deed of assignment
contains also the assent of the assignees, to perform the duties of
their appointment and their covenants to perform them with care and
fidelity, according to the conditions therein expressed ; and also the
agreement of a portion of the creditors to accept of the terms of the
assignment, and a release to the debtor of their several demands.
When signed and fuilly executed by such debtor, assignee or assignees, and such creditors, without any fraud on the part of the debtor,
it becomes a binding contract on all who have thus executed it; and
other creditors may, if they see cause, also assent to the same within
the time limited for llhe purpose; which must be a reasonable time,
according to the circumstances of every case. Such an arrangement
is a compromise among those interested; and being made with pure
motives, must be honestly observed and executed. A debtor may
offer to assign every particle of his property for the purpose above
mentioned ; or he may offer to assign all, excepting certain portions
for his own immediate use and comfort ; the creditors may reject or
accept such an offer at their pleasure; and they will of course, before deciding, inquire and ascertain whether the offer is a reasonable
one ; and whether the excepted portions are more than may be fair-
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ly retained, to relieve or prevent the wants or sufferings of a destitute
person ot, family. In forming their conclusion, they will be governed also in some measure by their knowledge of the integrity and fairness which have marked the debtor's character and conduct. Those
creditors who do not incline to assent to such an assignment, having;
had a reasonable time for so doing, have no reason to complain; for
as to them, the excepted property remains liable to attachment by
them, in the same manner as though no assignment had been made.
And if the property assigned is not more than sufficient to pay and
satisfy the demanqs of the assenting creditors, there can be no more
ground of complaint on the part of others, than if, instead of one assignment, in trust for the assenting creditors, the debtor had made
several assignments, one to each creditor, of property sufficient to satisfy his particular demand, in whole or in part. Such a proceeding
could never be pronounced fraudulent and illegal.
The first objection to the assignment is that Rarrod was not a
creditor at the time, but only a surety or indorser for Cox, and had
never paid the debts, or relieved Cox from his liabilities. This is
" true ; but the obvious answer is that the assignment was in trust to
secure him as far as practicable from eventual loss by reason of his
suretyship. He was then to all equitable purposes, a creditor, fairly
entitled to protection and indemnity; and as such, the provision was
made for him. The cases of Stevens v. Bell and Ralsey ~ al. v.
Whitney ~ al. cited by the defendant's counsel, are direct and de·
cisive authorities against the objection.
Several objections which have been urged, are founded on the
c1ause in the assignment, by which Cox saves and excepts ". his necessary and proper household furniture, family apparel, and means
of paying his small debts under fifty dollars, and ordinary family expenses." To this clause the observations we have already made upon the nature of assignments in trust, have a general application.
The excepted furniture, so far as by law attachable, must be considered as within the reach of such creditors as might incline to attach
and remove it. The exception, therefore, in respect to the furniture,
has not impaired the rights of any one. The reservation of the means
of paying small debts is made for a commendable not a fraudulent pur-
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pose. The assenting creditors must have reposed confidence in the
integrity of Cox and in his professed intention to appropi;,iate the
means to the payment of those small debts. It is contended, however, that those small creditors have no power to compel Cox to pay
those debts by the means excepted for the purpose. The answer
is, they have the same power over those means which they possessed
before the assignment was made. If those means were then of a
visible and tangible nature, they might at once have been attached.
If they were not, the exception of them left them as much within
the reach of a trustee process as they ever were. The exception or
saving of means of paying ordinary family expenses, has been urged
as constituting a fatal objection to the validity of the assignment. No
definite amount is. mentioned ; nor limit as to time. We do not
mean to say that an assignment may not be pronounced fraudulent
and void, where the exception is of such a character or amount as at
once to appear extravagant, and the dictate of an unprincipled disregard of the claims of creditors ; for though assented to by the· creditors, who became parties to it at the time of its execution, it might
furnish evidence of collusion between such creditors and the insol- "
vent, and bring iit within the principle of the decision of Harris v.
Sumner, though the provisions of the assignment might essentially
vary from the one in that case. But, be that as it m~y, the circumstances under which the assignment in the case before us appears,
do not authorize such a conclusion ; especially when we consider
the amount of property assigned, and the known residence in Portland of most of the preferred creditors, who must have been acquainted with the character of Cox, the probable amount of his ordinary
family expenses, and the time in which his assistance might be necessary in the adjustment of the concern. A limited allowance, both
as to time and amount, must have been in the contemplation of the
parties to the assignment ; in addition to all which we may subjoin
the remark which we have already made, as to the exception of the
furniture, apparel and means of paying small debts, viz. that as to such
excepted means, and the mode of approaching them by some legal
process, the rights of non-assenting creditors have not been in any
manner «;hanged or impaired.
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The objection to the_ above mentioned exception is not to be considered in the same light as that which was successfully made to the
assignment in the case of Harris v. Sumner. In that case all the
debtor's property was conveyed to the assignees ; hut they covenanted to sell and dispose of it, and, after paying certain creditors, to pay
to the assignor $ 1000. So also in the case of Mackie v. Cairns,
5 Cowen_, 547, Cairns assigned all his property to Sedgwick and Lord
" in trust that the said Sedgwick and Lord shall first pay to the said
William Cairr~s out of the proceeds of the assigned premises, from
time to time, for the support of the said William Cairns and his family, at the rate of $2000 per annum-not exceeding the period of
foui· years" from the date of the assignment. In both these cases the
assignments were adjudged void, on account of the abovementioned
provisions for secmini the stipulated payments. All the property
was placed under the control of the assignees ; and by their covenants, they were aiding in, as well as assenting to a fraudulent arrangement for the debtor's benefit. All this appeared on the face of the
assignments. But in the case at bar, nothing was conveyed to or
was placed under the control of the assignees, but the property described in the schedules annexed to the assignment; and no pai·t of
the furniture, opparel, or means of paying his small debts, and ordinary family expenses; are mentioned in any schedule. These means,
whatever they were, Cox retained in his own power and possession,
and the assignees never had or can have any thing to do with them.
This distinction is not to be forgotten or overlooked ; it is important in
principle and in its consequences. It is one by which the assignees
in the present case must be govemed; for should they appropriate
any portion of the funds, received by them from the property assigned, to and for the Uie of Cox for the payment of his small debts or
ordinary family expenses, it would be a violation of their covenants,
and a fraud upon Cox's creditors. We use this cautionary language
here, on account of the generality of the term " means" made use of
in the assignment, which, however, we have considered as a portion
of his unassigned property.
The objection to that part of the assignment, which provides for the
allowance of the expenses and commissions of the assignees out of the
51
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property assigned, cannot be sustained. It is usual to allow them; and
without such allowance no assignees will ever accept such an appointment. ./1.ndrews v. Ludlow o/ tr. 5 Pick. 28. Another objectioo
made to the assignment is, that it provides for the discharge and release of the sureties and indorsers of Cox, as well as of Cox himself,
from all liabilities. The very object of the assignment was to procure
a release from his creditors, on giving up his property for their use.
No objection has been made to the assignment on account of this
condition ; and in order to complete the discharge of Cox, it was
necessary that a release should be given to the indorsers ; otherwise,
on payment of the debts by them, they would have a right of action
against Cox, to compel a reimbursement; so that instead of being
completely discharged, he would only be relieved from his liability
as principal, to the original creditor, and become immediately liable
for the same amount to his indorsers. Besides, we do not perceive
what interest the plaintiffs have in the release which the assenting
creditors have given to Cox and his sureties ; or wi1y the extensive- .
ness of such release should be considered as having any operation
upon their rights. It is a subject with which they have no concern
whatever.
Again it is said that the assignment is a fraud on the law of attachment. This same objection was made in the case of Halsey o/ al. v.
Whitney o/ al. Mr. Justice Story observed that he had never been
able to understand precisely what was intended by this language ;
and after commenting upon it, he overrule<l the objection. An attachment of property is the commencement of a title to the property attached ; and it may be perfected by a seasonable levy or sale,
according to the character of the property ; or a title may originate
by the levy or sale, without a previous attachment. This is one
mode of acquiring a title. A deed made by a debtor to his creditor
is another mode. In this view of the subject, the law of attachment
may as well be considered a fraud on an assignment, as an assignment
can be considered a fraud upon the law of attachment. The
truth is, in the cases supposed, there is no fraud on either side.
Priority in the procurement of the title, where no improper or dishonest means are ttsed, settles the question of right. Mr. Justice
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Story in the above case observes, " Every conveyance by which an
insolvent debtor conveys his whole property to a few preferred creditors, not being more than sufficient to pay their debts, and they be- •
ing parties to the deed, necessarily tends to delay and defeat all other creditors ; but however strong the intention is, thereby to defeat
or delay the latter, still it has never been supposed that the conveyance was void on that account. The law allows such preference to
any one creditor; and I am unable to perceive why it does not equally allow a like preference of the whole creditors to one. It is assuming the whole question in controversy, to say that a general assignment is a fraud upon the attachment law, and therefore void. If
a fraud, it is doubtless void; but whether a fraud or not, is a point fo
be proved."
The last objection urged is, that the assignment is void by the statutes of Elizabeth, against fraud. We see no fact 01· principle: in
this case, which can sustain this objection. There is no pretence
that there was any actual fraud in the case. All parties appear to
have acted openly and in good faith. In the absence of proof to the
contrary, we cannot presume that they acted otherwise; neither is
there any question as to the consideration on which the assignment
was made ; for it is stated explicitly in the disclosure, that the property and effects assigned are not sufficient to satisfy the debts of
those creditors who had become parties to the conveyance before
the service of the present trustee process. We are all of opinion
that the trustees are entitled to their discharge.
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The creditor of an insolvent debtor, becoming party to ;1 general assignment of hi8
·effects in trust for the payment of his debts, which contained a clause of general
release of all demands, may lawfully qualify his assent to the assignment, by
limiting his signature to a certain class of his demands, excepting others from
its operation.

Tms was an action of assumpsit on a promissory note, dated
A1.arch 10, 1829, for $625, payable by the dl:lfendant to the plaintiff
in four months with grace. The defendant pleaded a general release, in bar of the action; to which the plaintiff, after oyer, demurred.
It appeared that the release was a discharge of all demands, contained in a general assignment of Cox's effects for the benefit of his
creditors mentioned in the preceding case ; and that the plaintiff, on
becoming party to the assignment, qualified his assent thus :- " N.
F. Deering agrees to this assignment, so far as it regards all demands
which he holds against said John Cox; with the exception, how-·
ever, of one note, dated March 10, 1829, signed by said Cox, payable to said Deering in four months from date, with grace, for six
hundred and twenty five dollars, which note he entirely excepts from
the effect of this assignment."

N. Emery and Longfellow, for the defendant, being called on by
the court, argued that the exception, not being contained in the body
of the instrument, was void; 4 Dane's .fl.br. ch. 109, art. 4; and
that to give it effect, would be to sanction a fraud against the other
creditors.
But THE CouRT held it otherwise ; and accordingly gave judgment for the plaintiff.
Greenleaf and Deblois, for the plaintiff.
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Where all the trustees in a foreign attachment live in one county I and the defendant in·another, and the action is brought in the latter county, the writ is abateable, within Stat. 1821, ch. 61 ; notwithstanding the defendant was regularly
summoned in the action, and the plaintiff had discontinued as to all the trustees.
And in such case costs will be awarde_d to the defendant.

IN this case, which was assumpsit, the plaintiff and defendant both
lived in this county, but the trustees all lived in the county of Lincoln ; and the defendants pleaded, in abatement of the writ, that it
was not brought in the county where the trustees dwelt, as required
by Stat. 1821 ch. 61. The plaintiff hereupon discontinued as to all
the trustees, who had judgment for their costs; and he then demurred to the plea. The writ appeared to have been duly served on
the principal defendant, by attachment of his property, and summons.
Willis, for the plaintiff, argued that the Stat. 1821 ch. 61. on
which the plea was founded, was virtually repealed by the Stat. 1821,
ch. 59. which was passed twenty clays later in the same session, and
which requires that when the parties are citizens of this State, all
personal actions shall be brought in the county where one of the
parties lives. And this action is strictly within the provisions of the
latter statute.
But if both acts are to be taken together, as equally in force, then
the provision respecting trustees is one of which they only can take
advantage, it being introduced for their benefit alone. By the fifth
section, the action may proceed against the principal, after the trustees are all discharged by judgment of court; and, by parity of reason, after the plaintiff has himself discharged them, by discontinuance, or nolle prosequi. In the former case, the defendant is still
held to answer, though neither he nor the plaintiff dwell in the county ; much more ought he here, where he is properly called into
court, even had no trustees been named in the writ. The first seclion may be reasonably expounded by limiting its operation to those
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actions m which the defendant is not a citizen of the State ; m
which case the trustees stand in the situation of principal defendants,
who ought to be sued only in the county where some of them dwell.
And this view accords with the spirit of the adjurlged cases. Blake
v. Jones, 7 Mass. 28; Jacobs v. Mellen, 14 Mass. 132; Gardiner
v. Barker, 12 .ltlass. 36; Wilcox v. Mills, 4 Mass. 218. If the
court have no jurisdiction, the defendants cannot have judgment for
costs. Williams v. Blunt, Z Mass. 216.

Megquier, for the defendant, cited Gould v. Barnard, 3 Mass.
199; Brown v. Gordon, 1 Greenl. 165; to the matter of the plea;
and to the point of costs he cited Stat. 1821, ch. 59. sec. 17; Haines
v. Corliss, 4 Mass. 660; Hart v. Fitzgerald, 2 Mass. 513; Thomas v. White, 12 Mass. 370.
WESTON

J. delivered the opinion of the Court.

By the act, regulating judicial process and proceedings, Stat.
1821, ch. 59, soc. 9, it is provided, that when the plaintiff and defendant both live within the State, all personal or transitory actions
shall be brought in the county where one of the parties lives. As in
the case before us, all the parties live within the State, the plaintiff
being an inhabitant of this county, the action is rightfully brought
here, unless it is controlled by the act concerning foreign attachment,
Stat. 1821, ch. 61. By the first section of the statute last cited,
after prescribing the mode in which the process of foreign attachment shall be served, both upon the principal and the trustees, it is
provided that when the trustees, named in such writ, do all dwell .in
one county, such writ shall be made returnable in the county where
all the trustees dwell. As the clause which immediately procedes
this provision in the same section, directs the manner and effect of
service, where the principal has not been an inhabitant or resident
within the State, the trustees only residing the1·ein, it has been insisted that the term, "such writ," which follows, must be limited to cases
where the principal has not been a resident within the State.
But upon an examination of the whole section, we are satisfied
that the meaning of this term cannot be so restricted, upon a just
construction. It i:o a term repeatedly used in the se('tion ; and is
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manifestly intended to refer generally to the process provided for in
the statute. The provision in question was introduced for the benefit of the trustees, whom it was deemed unreasonable to call out of
their proper county ; as there was no privity between them and
Jhe attaching creditor ; and they had violated no obligations to
him. Whether the principal resided within or without the State,
there would be the same reason for extending this ibdulgence to the
trustees.
It is further urged, that this provision is modified by the fifth section of the same statute, This section allows costs to the trustees,
where the attaching creditor does not support bis action against the
principal; but authorizes him to proceed against the principal, notwithstanding he may have discontinued his suit against the trustees,
or they may have been discharged by the court, after having submitted themselves to an examination under oath. But as in certain
cases, in virtue of the first section, service might be made upon the
trustees alone, the fifth section further prescribes that where the
plaintiff shall have discontinued his suit against the supposed trustees,
or they may have been otherwise discharged, he shall not.prosecute
his suit against the principal, unless there shall have been such service
of the original writ upon him, as would authorize the court to
proceed against him, in an action brought and commenced, in the
common and ordinary mode of process. Such service having been
made upon the principal in the case under consideration, the plaintiff claims a right to sustain his process under this provision. But we
are of opinion that this construction cannot prevail; This part of the
section was plainly introduced for the sole purpose of protecting the
principal from having judgment rendered against him, where he had
no notice of the suit, and was not represented or defended by any
one, whom he had entrusted with his property. Where a statute
prescribes in what county a writ shall be returned, if it is made returnable elsewhere, it is abateable. Although the plaintiff may dis,.
continue his suit against the trustees, the character of the process remains, and if made returnable to a wrong county, may he abated,
whatever course the plaintiff may subsequ:ently pursue. The authori~
ties, cited by t,he counsel for the defendant, fully maintain this positi.Jn,
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It is lastly urged, that the provision upon which the defendant relies, was introduced for the benefit of the trustees, and that they alone
can take advantage of it. This point was otherwise adjudged in the
case of Jacobs o/ al. v. :Mellen o/ tr, Indeed it is there stated that
if it had appeared, by the writ in that case, that all the trustees lived
in a county other than that where it is made returnable, the court
must, ex officio, have ,abated the writ. We are all of opinion that the
· plea in abatement is good, and that judgment must accordingly be
rendered for the defendant.
Judgment for the defendant for costs..

The inhabitants of

CuMBERLAND, plaintiffs in
PRINCE, admr.

error vs.

Where the legislature divided a town into two, and provided that all persons dwelling on lands adjoining the division line should have liberty to belong, with their
lands, to either town, at their election, made within a limited time ;-it was
held that this election was not merely a personal privilege, terminating at the
death of the party; but was a definitive and perpetual change of the line ofterritorial jurisdiction.

THrs was a writ of error coram vobis, to reverse the judgment of
the court of Common Pleas in this county, in an action brought by
Prince as administrator of the estate of Cushing Prince, deceased,
to recover damages \lgainst the town of Cumberland, for the amount
of certain taxes illegally assessed.

It appeared that the original plaintiff's intestate was an. inhabitant of
J'vorth Yarmouth, at the time it was divided, and the westerly part
incorporated into a separate town by the name of Cumberland ; his
farm adjoining the divisional line, and being within the limits of Cumberland as described in the act of division; Sp. Stat. 1821, ch. 78.
The eighth section of that act was in these words;-" That all persons tlwelling on lands adjoining the division line described in the
first section of this act, shall ,have liberty to belong, with their lands
adjoining said line, to which of said towns they may elect ; provided
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they make such election in writing, describing such lands, and file
the same in the office of the Secretary of State, within ninety days
after the passing of this act. And one half the highway adjoining
said division line, as the same shall be after such election made as
aforesaid, shall belong to each of said towns.'' The plaintiff's intestate, under this provision, made his election to belong to North Yarmou.th, in which town he enjoyed town-privileges, and paid taxes,
during his life time. After his decease, the town of Cumberland
taxed his real and personal estate, on the ground that the election,
given by the eighth section of the act, was merely a personal privilege, ceasing with the life of the party; and that on hii decease the
line of territorial jurisdiction was the line described in the first section. And whether it was so or not, was the only question in the
cause.
The court below decided that the line was definitively and forever
settled by the election of the parties, once made, agreeably to the
eighth section ; and accordingly gave judgment for the plaintiff,
against the legality of the tax. Whereupon Cumberland brought
this writ of error,

·N. Emery, for the plaintiffs in error, contended that where a permanent change of boundary was designed, the legislature had always
designated the land as " farms ;" or used some language denoting
perpetuity ; or specially described the land. But that in the ab. sence of such language, and especially where only the persons are
mentioned, the privilege was merely personal and for life, Sp. Stat.
180.2, ch. 9, 37; 1803, ch. 16, 21, 38; Dillingham v. Burgess, 16
.,"41.ass. 58 ; .11.ttleborough 'V, Harwich, 17 Mass. 398 ; 2 Montesquieu Sp. Laws 183, b. 26, ch. 20; Year book, UH. 7, 25.
Eastman, for the defendant in error, cited Kingsbery 'V, Slack
al. 8 Mass. 154; Dillingham v. Burgess, 16 Mass. 58.

o/

MELLEN C. J. delivered the opinion of the Court at the adjournment in .fl.ugust following.

The opinion we have formed in this case renders it unnecessary
for us to make any discrimination between that portion of the tax
52
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which was assessed on the real estate of the intestate, and that which
was assessed on the personal. We decide the cause upon the construction of the eighth section of the act incorporating the town of
Cumberland. The fir.st section distinctly describes the divisional
line between that town and North Yarmouth, subject only to such
variation as might be made in virtue of the eighth section. The
language of that is to be carefully considered. The intestate, within
ninety days, elected to belong to North Yarmouth, and filed his certificate with the Secretary of State accordingly ; and the only question is whether this election was merely personal, continuing him an
inhal.Jitant, and his lands a part, of the town of North Yarmouth,
during his life only, or whether it constituted a permanent change of
the division line, as described in the first section. And we are all of
opinion that such line was permanently changed by such election, so
far as that election extended. Several reasons have readily con•
ducted us to this conclusion.
I. The language of the eighth section dictinctly indicates this.
It provides that by the election which any adjoining owner of lands
within the ninety days should make, he and his lands were to belong
to the elected town, without any limitation of time. When once
belonging to North Yarmouth by his election, the intestate could not,
by his own act, dissolve his connexion with one town, and constitute
liimself an inhabitant, and his lands a part, of another town. Such
an effect must be produced by an act of tbe legislature. If his death
could have such an effect, for the same reason he might have made
a second election, and return to Cumberland. But surely the legislature could never have intended such a succession of changes in the
division line, as would be the consequence of adopting the construction of the town of Cumberland. The deaths of all the owners of
lands adjoining the line described in the first section, might for half a
century keep that line in fluctuation and uncertainty.
2. Unless permanency was intended, why should the privilege of
election have been limited to ninety days ? And why should a certificate of such election, and a description of the lands of the person
electing, have been required to be deposited in the Secretary's office,
unless for the purpose of showing to all concerned the ultimate course

MAY TERM, 1830.

4-ll

Cumberland v. Prince.

and position of the line, at the end of the ninety days, during which
it was liable to alteration ?
3. Again, unless a permanent line was to be established by the
elections which might be made, why was this privilege of election
confined to those whose lands adjoined the line described in the first
section?
4. Again, one half of the highway adjoining the division line, as
the same should be after such election, was to belong to each town ;
but how is it to be owned, and to which town does it belong, if such
election is only personal and temporary?
The case of Kingsbery v. Slack o/ al. cited by defendant, was
different from this. A single individual was annexed to another
town, from considerations merely personal in their character, and
there was no description of his estate. Both these circumstances
were the professed grounds of the decisior.. The argument of the
counsel founded on the words " forever belong," " forever after,"
" they and their successors," &c. used in several acts of incorporation or annexation, seems to Liwe little weight. In the act in question,
the word " belong" is used, and without limitation ; and in such case
it seems to mean as much as though the word " forever" was connected with it. The case of Dillingham v. Burgess bears no resemblance to the present. The language of the act in that case will
admit of no other construction than that which was given. Personal
convenience, and a spirit of accommodation, dictated the provision.
We perceive no error in the record and proceedings before us.

Judgment affirmed, with costs for the defendant in error.
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MERRILL

vs.

CROCKET,

This court, in the exercise of its general power to grant reviews in all cases, will
not sustain an application for the review of an action in a justice's court, where
the party grieved may have redress in the court of Common Pleas.
THIS was a petition for the review of an action in a justice's court,
in which the petitioner alleged that he had discovered new and material evidence. On a hearing of the merits, it appeared that the
newly discovered evidence was merely cumulative ; but THE CouRT,
in addition to this objection, observed that the petition would not be
sustained here on any ground, inasmuch as it was clearly within the
jurisdiction of the court of Common Pleas, to which tribunal it seemed to be the intent of the legislature that applications of this sort
should be preferred.

LuNT's case.
The legislature has a right to impose reasonable limitations and duties upon the
sale of spirituous liquors, and the exercise of certain irades, and public offices,
as sheriff, coroner, and the like. And therefore the Stat. 1821, ch. 133, prohibiting the sale of certain liquors, except in certain modes, and upon license first obtained and duties paid, is not repugnant to the general rights and liberties of the
citizen, secured by the constitution.

All acts of the legislature are presumed to be constitutional; and will not be pronotmced otherwise, except where their unconstitutionality is free from just doubt.

TnE defendant was indicted for undertaking and presuming to be

a common seller of strong liquors by retail, without license or allowance therefor; contrary to Stat. 1821, cli. 133; and being convic-

ted, he moved in arrest of judgment, on the ground that the statute
itself was unconstitutional.
Fessenden and Deblois, in support of the motion, argued that the

statute infringed the constitutional right of'' acquiring, possessing and
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protecting property." .11.rt. 1, sec. 1. It operated unequally upon
the citizens of the State, by subjecting them to double taxation ;
once for their stock in trade, under the gener~l tax-act ; and again
for the liberty of selling it, under the statute in question. In the
case of Jhe Portland Bank v. .fl.pthorp, 12 .Mass. 252, the bank tax:
was sustained on the ground of a provision in the constitution of
Massachusetts, without invoking the aid of which, it was admitted
that the constitutionality of the tax: could not be supported. Yet
that provision has been carefully excluded from the constitution of
Maine ; and this exclusion, subsequent to that decision, is strong
proof that such power was not intended to be given. The statute,
moreover, is repugnant to art. 9, sec. 7, of the constitution, which
secures equality in the public pecuniary burdens. And it is against
the constitution of the United States, art. 1, sec. 10, prohibiting any
State from laying duties on merchandize •

.fl.dams, for the State, cited The Federalist, No. 33 ; and Brown
v. Maryland, 12 Wheat. 419 •.
MELLEN C. J. delivered the opinion of the Court at the adjournment in .IJ.ugust following.
The object of the defendant, in submitting the motion in arrest of
judgment in this case, is to obtain the opinion of the court on the
question, whether the section of the revised statute, ch. 133, for the
violation of which he has been convicted, is a constitutional one, or a
violation of the constitution. All acts of the legislature are presumed to be constitutional ; and the court will never pronounce a statute
to be otherwise, unless in a case where the point is free from all
doubt. So far as long continued practice of successive legislatures in
Massachusetts, pursued also in this State, has a tendency to sanction
the act in question, and others similar in principle, such practice is
unquestionably in favor of their constitutionality. We have never
before heard the question agitated, or a doubt expressed, in a court
of law, concerning the subject. In the constitution of Massachusetts,
at least as originally formed, there was, apd we presume there is now,
an enumeration of specific powers granted to the legislature, and
among them is the power of laying duties and excises, which were
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the subjects of particular examination in the case of Portland Bank
It does not appear to the court
that the decision of that cause has any direct bearing upon the case
at bar ; because, in the constitution of this State, art. 4, part 3, sec.
1, the power given to the legislature is general," to make all reasonable laws and regulations for the defence and benefit of this State, not
repugnant tO' this constitution, nor to that of the United States." In
all cases where the legislature have a constitutional authority to pass
a law, the reasonableness of it· seems to be a subject for their decision. We do not say that there may not possibly be exceptions to
the generality of the above proposition ; but we are not disposed to
consider them as among the probabilities of legislation. In the case
before us, the legislature, in the exercise of their constitutional power, have judged it reasonable and proper to impose duties on certain
classes of persons in the community, such as justices of the peace,
sheriffs, coroner::;, clerks, attornies, innholders, retailers, &c. On
payment of these duties, they may exercise certain powers. No
doubt, such a law must be general in its operation ; including all persons of the classes specified. Of this character is the statute on
which the. conviction of the defendant is founded. The legislature
have deemed it reasonable and proper, in most of the modes abovementioned, to add to the revenues of the State. It would appear
strange that a law should be deemed unreasonable, because it prohibits the retailing; of ardent spirits, without special license ; that it
should be an unreasonable restraint upon the liberty of the citizens,
to check those measures which are known to have a direct tendency
to promote intemperance, and multiply evils and crimes in society.
The idea is not admissible for a moment. But though this law imposes the duty, it provides no mode by which the collection of it can
be enforced, in any case, without the consent of the person on whom
it is imposed ; for no person, appointed to any of the before mentioned offices, or licensed for either of the purposes before mentioned, can be compelled to accept the appointment, or the license ; and
till such acceptance, the duty does not become payable. So that in
all these cases, the person appointed or licensed, does, in effect, tax
him5elf with the duty, and voluntarily pay it. In such cases, a man

v. ./J.pthorp, cited in the argument.
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surely has no reason to complain of the law ; it only authorises him,
on payment of a certain sum, to enjoy what he deems a privilege,
and a source of profit ; and prohibits the exercise of such privilege,
for public reasons, unless such payment be previously made. We
are all of opinion that there is no legal ground that can sustain the
motion. The proper legal sentence must be awarded against the
defendant.

WRIGHT

vs.

WRIGHT.

An error in the taxation of costs, by the omission of an item, may be corrected,
after the issuing of execution, if there is any thing in the case to amend by; it
being the misprison of the clerk.

IN this case judgment was rendered in this court at May term,
1829, upon a report of referees appointed under a rule of court. In
making up the costs, the costs of reference were accidentally omitted; and execution was duly issued in May 1829.
Willis now moved that the judgment might be corrected as to the
costs, by adding the costs of reference; and produced the execution,
unsatisfied except by some partial voluntary payments.
Greenleaf opposed the amendment as irregular, and going to alter a judgment, which, after term, could be corrected only by review or writ of error.
But THE CouRT sustained the motion, observing that the mistake,
being a misprision of the clerk in the taxation of costs, might be
amended by the award.
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HALE

vs.

SMITH,

Where M had conveyed goods to C, who afterwards sold them to H; it was held,
in a suit between Hand the creditors of M, who atlach,ed the goods as his,that the declarations of C, made two months before the sale from M to him,
were admissible in ~vidence to impeach the consideration of the former conveyance.
The vendor of goods as his own, being therefore bound to warrant the title, is inadmissible as a. witness for his vendee, in an action touching the title of the same
goods; being directly interested to establish the title, for the purpose of protecting himself from all accountability on his implied warranty.
The account-books of an interested witne88 are inadmissible evidence.

Tuxs was an action of replevin of five horses and certain furniture, chair and cabinet stock, &c. ; brought by John Hale against
James Smith, a deputy sheriff; who pleaded property in one March;
against whom he held certain precepts, on which he had attached
the property in question. The issue was upon the property in the
plaintiff.
At the trial before Parris J. the plaintiff read in evidence a bill of
sale dated Jan. 21, 1829, by which March conveyed the property
in question to John B. Cross and John K. Hale ; and a further
conveyance on the back of the same instrument, dated on the following day, by which these vendees did " grant, assign and set over"
the same property to the plaintiff.
The defendant offered evidence tending to prove that the conveyance by March to Cross and John K. Hale was without consideration, and not bona fide, but made for the purpose of hindering, delaying and defrauding the creditors of March.
It appeared that Cross o/ Hale, the vendees of March, were
commission merchants and auctioneers in copartnership ; that JJ1.arch
was a manufacturer of household furniture ; that for some months
previous to Jan. 21, 1829, he had consigned to them for sale large
quantities of furniture, and had receiveu from them in return, at various times, since .May 1828, cash and supplies for his establishment.
The plaintiff contended that a balance of about eight hundred dol-
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Jars was due from ;ftlarch to the firm of Cross o/ Hale, at the time
of the original conveyance to them, and formed part of the com,ideration. The defendant insisted that nothing was due, and that the
conveyance was collusive, to defeat creditors. And for the purpose
of showing that March was not so indebted to Cross ~ Hale, the
defendant, in addition to other evidence, offered to prove the declarations of Cross, made in November 1828, in a conversation with the
witness, in which he stated the amount of property they had then
received of .lliarch, obsei"ving that they had sent some to New York
for sale, and expected soon to be in funds for him to the amount of
four hundred dollars; and that he was desirous that the whole proceeds of March's factory should be turned into their establishment.
To the admission of this testimony the plaintiff objected ; but the
judge permitted it to go to the jury.
To rebut the testimony offered by the defendant, and to prove the
validity of the sale by March to Cross o/ Hale, the plaintiff offered
Cross as a witness ; but the judge ruled that he was inadmissible.
The plaintiff then offered the books of Cross o/ Hale for the same
purpose ; but these also the judge rejected ; it appearing that checks
had been given by Marcli, from time to time as he happened to be
in town, for all their advancements; which checks were produced at
the trial, and were said by the plaintiffs to correspond with the en-'
tries on the books,
The jury returned a verdict for the defendant; which was taken
subject to the opinion of the court upon the admissibility of the declarations of Cross, and of the testimony rejected.

Greenleaf and Neal, for the plaintiff, contended that the declarations of Cross should not have been received, because he himself was
a competent witness. They were not the declarations of the fraudulent grantor, nor relative to any conveyance made, or to be made,
On the contrary they were uttered months before any conveyance
appears to have been contemplated by the parties; and therefore are
not within the principle of Bridge v. Eggleston, 14 Mass. 245;
which is thought to go to the verge of settled rules. Nor do they
go to impeach the conveyance to the plaintiff; but are offered to
53
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show that a prior sale, to which he was not a party, and of which he
does not appear to have been conusant, was invalid.
But Cross himself should have been admitted. The vendor is
always a good witn,ess, to affirm or disaffirm a sale by himself, in a
suit between third persons. 3 Stark. Ev. 1648, 1659, 1661 ; 4
Taunt. 19; 1 Stra. 445; 5 Johns. Ch. 29, 79. And he was not
interested in the e1rent of the suit. The verdict could not be evidence for or against him in another suit. If the plaintiff should fail
here, and should sue him on any supposed warranty, the whole case
would be open for him to defend ; and if the plaintiff was conusant
of any fraud, witbciut proof of which the present defendant cannot
succeed, then manifestly Cross would not be liable over, the parties
being in pari. But here was no warranty of title by Cross. His
conveyance imports no covenant; Stearns, 126; for the whole contract is in writing, and no warranty is expressed. Burgess v. Lane,
3 Greenl. 169. And if here is an implied warranty in the one convey_ance, there is also in the other, from March; upon which Cross
would have his remedy over.
The books also should have been admitted, as part of the res gesta,
to show that the checks were not a subsequent fabrication, as was
pretended at the trial.

Longfellow, for the defendant, cited Bridge v. Eggleston, 14
Mass. 245.
MELLEN C. J. delivered the opinion of the Court at the adjournment in .11.ugust following.

According to the facts; reported, the only question was whether
the sale from March to Cross and John K. Hale was fair and honest, and for a valuable consideration, or a fraudulent one, made with
intent to defraud the creditors of March, If that sale was valid,
nothing appears to impeach the second sale, from Cross and J.
K. Hale to the plaintiff; though, as the jury have returned their
verdict in favor of the defendant, they must have found the first sale
fraudulent, and the plaintiff conusant of the fraud. If the decisions
of the judge were correct as to the admission of proof of Cross'B'
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declarations, and also as to the rejection of Cross, when offered as a
witness, judgment is to be rendered on the verdi-ct.
On the whole we think the proof of Cross's declarations was properly
admitted, in connexion with other evidence, as tending to show that no
valuable consideration was paid by Cross and J. K. Bale to March,
for the property in question. In the case before us, Cross appears
in the character of a vendee and a vendor of this property ; and the
declarations proved were made a short time before the purchase from
March. It is true that in Bridge v. Eggleston, the declarations given in evidence were those of a granter before the sale, to show the
fraudulent intent with which it was made ; though it seemed he
might have been admitted as a witness. This was so decided, on the
ground that the law would not compel a creditor, in such circumstances, to resort to the testimony of a party to the fraud, for the purpose
of proving it. It is evident that the above case differs from the present, in which the declarations proved were those of a vendee respecting facts having a tendency to show the nature, weakness and defects
of his own title. It seems stronger than the case of Bridge v. Eggleston ; for if a vendee's title may be affected, and perhaps defeated, by the declarations of a vendor before or at the time of sale, it
would appear at least equally clear that it may be impaired or defeated by his own declarations ; especially when such vendee is the
person under whom the plaintiff claims, and who conveyed the property in dispute to him with warranty. In .Jackson v. Bard, 4 Johns.
230, it appeared that one Smith purchased the land in dispute of
Dickenson, and afterwards conveyed the same to Linzey, who con, veyed to the tenant; and the court decided that the declarations of
Smith, respecting his title and the execution of his title deed, made
before his conveyance to Linzey, and while he himself was in possession, were admissible in evidence against the tenant. Thompson
J. says, "These declarations would have been good against Smith,
and are also competent evidence against all who claim under him.
This principle bas been repeatedly recognized, both in our own and
the English courts." And be cites 1 Johns. 343; 1 Esp. Ca. 458;
and 2 D. o/ E. 53. In Binney v. Proprietors of common lands in
Rull, 5 Pick. 503, the declarations of the ancestor were admitted
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to prove his liability to maintain a certain fence, and thus to prove 'the
liability of the heir to maintain it. So in lvat v. Finch iy al; I
Taunt. 141, the question was whether Mrs. Watson was the owner
of certain personal property, ( which the defendant had seized for
the lord of the manor,) at the time of her death. The plaintiff was
permitted to prove by her declarations that she had transferred it to
the plaintiff. The court say, " The admi;;;sion was against her interest, and ought to be received, because the right of the lord of the
manor depended on her title." See also Davis v. Spooner, 3 Pick.

284.
The next inquiry is whether Cross was properly rejected. He
and J. K. Hale were the vendors in the sale to the plaintiff; and it is
a well settled principle of law that where a person sells a personal
chattel as his own property, he is understood to warrant the title. 1
Ld. Raym. 593; 1 Salk. 210; 2 Kent's Com. 574; 3 Stark. Ev.
1661, 1662. Nothing appears in the case_ showing any defect in
the plaintiff's title, except the want of title in Cross and J. K. Hale,
at the time of their transfer fO him. Hence, we perceive, it was an
essential point with the plaintiff, on the trial, to establish a title in
Cross and J. K. Hale; and Cross was directly interested to establish it, for the purpose of protecting himself from all accountability on
his implied warranty. On this principle he was inadmissible; and,
for the same reason, his books also were properly rejected.

Judgment on the verdict:

CASES
IN TJ1E

SUPREME JUDICIAL COURT
IN THE

COUNTY OF OXFORD, MAY TERM, 1830.

PLUMMER

vs.

DENNETT.

Where one was arrested upon a writ sued out for a pretended and groundless
cause of action, with a vi1iw to compel the party to do certain things ; but not
succeeding, the plaintiff suppressed the writ ;-it was !teld that the remedy of
the party injured was not by an action of trespass vi et armis; but by an action
of the case for malicious prosecution.
The party justifying under legal process, not being an officor, is not bound to show
it returned.

THis was an action of trespass vi et armis for false imprisonment ;
which was tried before Perham J. in the court of Common Pleas,
upon the general issue,, with leave to give any special matte1· in evidence.
It appeared, from the bill of exceptions filed by the defendant in
the court below, that he, at tho time alleged, procured a writ of attachment against the plaintiff, who was afeme sole, therein charging
her with slander; by virtue of which he caused her to be arrested,
and held in custody, demanding bail ; that he went personally with
the officer, and closed the doors and windows of her house, confining
her therein ; that not being able to procure bail, she offered to go to
prison ; whereupon the defendant took the writ from the officer, no
return having been made thereon, and directed him to suffer her to
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go at large, which he did ; and that the object of the defendant in
resorting to this measure, was to extort from the plaintiff a confession
that she had spread false reports concerning him; which she refused
to make.
It was contended by the plaintiff's counsel, that as no return was
made of the writ, the defendant should not be permitted to show that
the arrest and imprisonment were made under the authority of legal
process. And on the other side it was insisted that proof of the arrest having been made under the authority of a writ, though it had
not been returned, was sufficient to repel the charge of false imprisonment.
But Perham J. admitted the evidence ; instructing the jury that if
they were satisfied that the writ was obtained in good faith, upon a
just cause of action, and that the arrest was made in order to obtain
payment or security for the demand; and that the plaintiff was afterwards discharged on a settlement of the claim, by an agreement of
the parties, or through the humanity of the defendant; such restraint
afforded no evidence of false imprisonment, though no return was
made of the writ. But that if the evidence satisfied them that the
writ was obtained without any just cause of action ; that the arrest
under it was made to frighten and overawe the plaintiff, and thereby
compel her to acknowl:edge certain statements she had made to have
been false, when in fact they were true ; and that, not having been
able to accomplish this object, the defendant had suppressed the writ,
permitting no return to be made of it ; the whole having been a contrivance to give the transaction the semblance of a legal arrest ; the
restraint, under such circumstances, might be false imprisonment,
though the defendant might have pretended to act under color oflegal
process. The jury found for the plaintiff under these instructions, to
which the defendant filed exceptions, pursuant to the statute.
The exGeptions were argued at May term, 1827, by Howe for the
plaintiff, and Fessenden for the defendant.

Howe contended that where the party suppreses his own writ,
and so prevents a return, he ought not to be permitted to justify
under it. If the sheriff could not justify without shewing his precept returned, which in the present case could not be done, because

MAY TERM, 1830.
Plummer v. Dennett.

it was suppressed, with his consent ; then he is liable in trespass.
And therefore the defendant is liable in like manner, all being principals in this offence. Here the gravamen is, not that the plaintiff
has been harassed in the law, without probable cause ; but that the
defendant fraudulently and colorably, under pretence of legal process, and under cloak of law, abused its instruments, to inflict upon
her a much greater evil.

Fessenden, for the defendant, to the nature of the remedy, cited
6 Mass. 506; Shaw v. Reed, 16 Mass. 450; Bayden v. Shed, 11
Mass. 500; .Waterer v. Freeman, Hob. 206; ib. 266; Bull. N.
P. 11; Belt v. Broadbent, 3 D. o/ E. 183; Tarleton v. Fisher,
2 Doug. 677; 1 Chitty's Pl. 136; 1 D. o/ E. 535 ; 3 Esp. 135.
And to show that a return of the writ need not be proved, he referred to .Middleton v. Pierce, 2 Str. 1184; 1 Salk. 409.
MELLEN C. J. delivered the opinion of the Court at the adjournment of May term in Cumberland, in .Jl.ugust of the present yeal.'.

The single question arising on the exception alleged against the
opinion and instruction of the judge to the jury is, whether the present action of trespass can be maintained for the injury done to the
plaintiff; or whether her only remedy is an action for a malicious
prosecution. No question of pleading is presented. The jury, under the directions they received, have found that the writ was obtained without any just cause of action ; that the arrest under it was
made to frighten and over-awe the plaintiff, to compel her to make
certain confessions of facts as true, when they were false ; and being
unable to accomplish his object,the defendant had suppressed the writ,
permitting no return of it to be made ; and that the whole was a contrivance to give the transaction the semblance of a legal arrest. Such
a course of proceeding was grossly improper and highly reprehensible ; but was it, in legal contemplation, a trespass, or such an act
and injury as that redress can be obtained in an action of trespass ?
It is laid down in l Chitty's Pl. 136, that" whenever an injury to
a person is effected by regular process of a court of competent jurisdiction, though maliciously adopted, case is the proper remedy
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and trespass is not sustainable ; as for a malicious arrest." And also
page 187, "but no person who acts upon a regular writ or warrant,
can be liable to this action (trespass) however malicious his conduct;
but case, for the malicious motion and proceeding, is the only form of
action." In Belt v. Broadbent 4- ux. 3 D. 4- E. 183, the same
principle is recognized. That was an action of trespass and false
imprisonment. The defendants justified under a bill of Middlesex
sued out by them against the plaintiff, upon which he was arrested.
The plaintiff demurred, because no cause of action was set forth in
the plea. The demurrer was overruled. Lord Kenyon C. J. says
" there is no ground for the objection ; if a party be arrested without
any cause cf action, he has a remedy by an action on the case for
maliciously holding him to bail; but it is incornprehensible to say
that a person shall be considered as a trespasser, who acts under
the process of the court." See also Rowland v. Veal 4- al. Cowp.
18. The same principle is stated in Watkins v. Bayard 6 Mass.
506 ; where Parsons C. J. says, " in our opinion, it is a sound
principle of law, when a man shall falsely and maliciously and without probable cause, sue out a process in form regular and legal, to
arrest and imprison another-such imprisonment is tortious and unlawful as to the party procuring it ; and he is answerable in damages
for the tort, in an action for a false and malicious prosecution ; the
suing of legal process being an abuse o( the law, and a proceeding to
cover the fraud." In Hayden v. Shed, 11 Mass. 500, the above
principle is laid down with equal clearness by Jackson J. And he
observes that trespass lies only in those cases where the process is
void or vacated, set aside or superseded, as illegally, unduly or irl'egularly sued out; neither of which was the fact in the present
case ; the writ was issued in the usual form ; and with usual regularity. The case of Shaw v. Reed, 16 Mass. 450, confirms the
same principie, and establishes another point, viz. that trespass did
not lie in the case, for the writ being good at the time, the arrest was
was not tortious. In the present case the writ was good at the time,
as to form and regularity ; for the conclusion to abandon the prosecution of the suit and suppress the writ, was not formed until after the
defendant had found his experiment was wholly unsuccessful. As
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to the objection to the defence, on the ground of the non-ret_urn of
the writ, we think it is not sustained. If this action had been commenced against the officer, it being a case of mesne process, the
objection might, aµd probably would, have been considered a fatal
> one ; but we do not know of any ·cases deciding that the party is
bound to show a return of the process which he has sued out and
placed in the hands of an officer for service. The case of Middleton v. Price, 2 Strange, 1184 ; and 1 Wits. 17, is decided on this
distinction ; so a sheriff's bailiff need not show the return of a writ;
because it is not in his power. None but officers are bound to shew
this; it is a part of their official duty ; but no such duty is devolved
on the party. The suppression of the writ in the present case,
therefore, does not alter the principle; it was a part of the plan adopted to impose on the plaintiff and extort confessions from her, and is
strong evidence, with the other facts, to prove the groundlessness of
the defendant's action, and the malicious motives with which he pursued it, as far as it was pursued ; but does not constitute him a trespasser in causing the arrest and imprisonment by means of that process. On legal principles, we are of opinion that the instructions
were not correct ; we accordingly sustain the exception. The verdict below is set aside, and there must be a new trial in this court.

ScoTT

w al.

vs.

WHIPPLE

w als.

Where the plaintiff covenanted to build a certain mill-dam within three months,
(unavoidable accidents excepted,) in a workmanlike manner; and the defendant
pleaded in bar that the plaintiff did not, within three months, in a workmanlike
manner, build the dam ;-the plea, on demurrer, was held ill, both for duplicity,
and for not alleging that the plaintiff was not prevented by unavoidable accidents.
The latter objection may be taken on general demurrer.

Tms was an action of covenant on an indenture of five parts, in
which the plaintiff covenanted "within the space of three months,
( unavoidable accidents excepted,) next ensuing the date" of the indenture, " in a good, substantial and workmanlike manner" to build
54
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a certain mill-dam for the defendants. The defendants after oyer,
pleaded, among other things, in bar of the action, " that the plaintiffs
did not, within three months from the date of said writing, in a good,
substantial and workmanlike manner, erect, build and finish said milldam, according to the true intent and meaning of the said covenants 'and agreements of them the said plaintiffs ; and this," &c. To
which the plaintiffs demurred specially, for duplicity.
The demurrer was briefly spoken to by Greenleaf for the plaintiffs, and Fessenden for the defendants ; after which the opinion of
the Court was delivered by
C. J. The plea in bar in this case puts in issue two distinct and independent facts ; and if either should, on an issue to the
country, have been found for the defendants, it would have been a
. bar to the action. When such a plea is specially demurred to, as
in the present case, for the duplicity, it must be 11djudged bad ; for if
the plea may put in issue two such facts, it might also a compliance
with all the terms and particulars of the contract, as to the form and
position of the mill-dam, and the materials of which it was to be composed. See .flrchbold's Dig. 191; 5 Bae . .flbr. Pleading K. l;
Co. Lit. 303 a.; Hob. 295; Plowd. Com. 140; 10 Johns. 400.
But there is another objection to the plea which is good on general
demurrer. It does not contain an averment that the alleged nonperformance of the contract on the part of the plaintiffs was not prevented by unavoidable accidents. That exception constitutes a part of
the contract; and it should have been expressly negatived in tho
plea. This principle was distinctly recognized in 4 Campb. 20.
·· 1n that case the plaintiff declared on a general covenant to rE:pair;
and the covenant offered in P.vidence contained an exception in case
of fire ; and Lord Ellenborough held the variance essential, and excluded the evidence.
Plea adjudged insufficient.
MELLEN
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GoDDARD

vs.

BoLSTER

w al.

The agent of the owner of a grist-mill having inserted into it his own mill-stones
and mill-irons; it was held that they became thereby the property of the owner
of the mill, as part of his freehold, so that the agent could not Jawful!y sever
them again; nor could his creditors seize them for his debt, though the mill had
been destroyed by a flood, and they alone remained.

If the plaintiff in trespass quarc clausumfregit die after verdict in his favor, and before judgment, the court will enter judgment as of the term in which the verdict
was returned.

Tms was an action of trespass quare clausum fregit, for entering
the plaintiff's lands in .fl.ndover, cutting down his grass, and taking
and carrying away his mill-stones and mill-irons.
At the trial before Weston J. it appeared that the plaintiff, who
was an inhabitant of Massachusetts, purchased, some twenty years
ago, the farm in question, for the avowed purpose of affording a
home and subsistence, during life, to his brother Robert, who was in
embarrassed circutpstances. Robert entered and occupied the premises ever after, sometimes calling the farm bis own, paying the taxes,
which were assessed in his name, and cutting and sawing the timber
at his pleasure. At the time of the purchase, a grist-mill was standing on the premises ; which being afterwards burnt, Robert rebuilt
it, with the gratuitous aid of some of his townsmen, inserting into it
the mill-stones and mill-irons in question, which had belonged to a
mill of his own in Bet!tel, which was destroyed by a freshet. Robert occupied this new mill as his own for ten or fourteen year:;, taking the profits to his own use, till it was swept off by a freshet in
1819 or 1820; immediately after which he took the mill-stones and
irons out of the river, and deposited them at the side of the highway
on the farm, offering them for sale, and disposing of part of them ;
where tl1ey remained till the defendants, who were judgment creditors of Robert, caused them to be taken and sold, to satisfy their execution. In all these transactions Robert acted under a contract
with the plaintiff, as his agent; and there was no evidence tending to
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fix on the plaintiff the imputation of fraud, or to create a doubt but
that his motive was solely to a.;sist and relieve his brother.
Upon this evidence the judge instructed the jury that the grist-mill,
when rebuilt, became the property of the plaintiff, who would be
Jmlden to account to Robert for the value of any materials or labor
furnished by him ; and that it being the property of the plaintiff in
its entire state, the parts and fragments, after it was broken, continued to be his property. The jury hereupon returned a verdict for
the plaintiff, for the value of the mill-stones and irons ; which was
taken subject to the opinion of the court upon the correctness of the
judge's instructions.

Fessenden, for the plaintiff, at the opening of the argument at this
term, suggested that the plaintiff had died since the verdict was returned ; and he moved for judgment nunc pro tune ; observing that
the court had power to do this, by the common law, as well before
as after a curia advisare vult. And to the principal question raised
at the trial, he cited Elwes v. .Jl1aw, 3 East 38 ; 3 Dane's .11.br. 145;
Lifford's case, 11 Co. 46 ; 6 Mod. 187; Penton v. Robarts, 2
East 88 ; 1 Salk. 368 ; Farrar v. Stackpole, ante p. 154 ; Goddard v. Chase, 7 Mass. 432; Un·ion Bank v. Emerson, 15 .,l1ass.
159.

N. Emery and P'irgin, for the defendants, contended that the severance of the stones and irons from the mill was not temporary, and
for re-insertion ; but for a final separation. If the debtor, as agent
for the plaintiff, had put his own machinery into the)nill, he had in
the same character taken it away, and treated it as his own. The
articles, therefore, not belonging to the soil, might well be i.eized and
sold by creditors. Simpson v. Hartop, Willes, 516; !) Dane's ./1.br.
273; Ricker v. Kelly, 1 Greenl. 117 ; Pyne v. Dorr, I D. o/ E.
55; Van Ness v . Packard, 2 Pet. 143.
MELLEN

C. J. delivered the opinion of the Court.

In this case it appears by the contract referred to in the report
that Robert Goddard, in the purchase of the farm and in the possession and superintendence of it, acted as the agent of the plain-
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tiff; and the case shows that his object in the purchase of the
farm was to assist his brother Robert, by permitting him to occupy
the same and have the profits as long as he lived. As the mill on
the premises essentially added to those profits, when it was burnt, it
was for the interest of Robert, when the new mill was erected, that
it should be made capable of operation ; and he therefore took his
own mill-stones and mill-irons from Bethel, which were then useless,
and placed them in the new mill, where they remained until the
mill was carried away by a freshet, when they were taken out; after which they were attached. To carry the designs of the plaintiff into execution, the above measure was necessary, or at least
expedient, and for the immediate use and advantage of Robert. As
agent of the plaintiff, he must be considered as having annexed the
mill-stones and mill-irons to the estate of the plaintiff, whereby they
became a part of the freehold ; and, of course, Robert had no right
to disannex them ; and though he removed them into the road after
the destruction of the mill, that act did not change the property;
they1 as well as the mill at the time it was swept away, were the
property of the plaintiff. In our opinion the instruction of the
judge was correct. Besides, the plaintiff by bringing this action has
ratified the acts of Robert in rebuilding the mill, after the former
one was consumed, and in putting the same into operation by the
means and in the manner before mentioned.
And it would seem that we should arrive at the same result, if
Robert had no permission, express or implied, co place the millstones and mill-irons in the plaintiff's mill; for if a man of his own
accord, and without any authority, builds on another's land, the building becomes his property, as being attached to his freehold. The
exceptions to this principle are found in case of erections by lessees
for the purposes of trade. The case at bar, however, presents no
facts which appear to bring it within the range of the principle above
mentioned. The sole object of Robert was to continue the farm
and means of income in the same situation as whfiln he entered into
possession of it, and without any intention of removing any addiu
tions he had made ; expecting,, as he did, to continue the occupa-
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tion of the farm and enjoyment of its profits in all respects, during
his life. There must be
Judgme~t on the verdict.

The inhabitants of

PoRTER

vs.

GRISWOLD.

The usual reservation of a certain portion of lands for public uses, in a grant by the
State to individuals, is a condition subsequent ; imposing on the grantees the duty
of impartially setting apart the quantity so reserved, for the designated llses.
When such lands are so set apart by vote of the proprietors, and designated in severalty, the fee thereby passes from the original proprietors, and becomes vested
in the several parties for whose respective benefit the reservation was made, if
in being, and capable of taking the estate.
Previous to the existence of such party capable of taking, the fee in such lands is
not in the State, nor in the town as successor to the corporation of proprietors,
for the purposes of custody; but is in the original grantees and their heirs.

Tms was a writ of entry, in which the deman<lants counted on their
own seisin of the lot No. 33, in range B. in the town of Brownfield;
and a disseisin by the tenant.
The controversy was upon the title of the demandants to this lot,
as one of the lots reserved in the grant and designated in the division
of the township of Porter.field, for the first settled minister.
It appeared that this township or plantation was granted by Massachusetts, Sept. 21, 1793, with the usual reservation of a portion for
public uses, viz. for the ministry--for the first settled minister-schools
-college-and future appropriation of the government. These lots
were designated by the proprietors on their plan, and in their deed of
partition, March 19, 1795; and the lot in question was assigned, with
others, "to the first settled minister," without more saying.
The plantation of Porterfield was organized as early as the year
1803. On the 20th day of February 1807 a part of the plantation,
including a little more than two thirds of its territory, but not including a part in which the lot demanded is situated, was incorporated
into a town by the name of Porter. On the 27th day of the same
month, the residue of the plantation, including this lot, was annexed
to Brownfield. Tl1E1re had never been a settled minister in Porter.
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Brownfield was incorporated in 1802; and the original grant of
this township contained the like reservations of lands for public uses,
as had been made in the grant of Porter.field. The Rev. Jacob Rice
became the first settled minister in Brownfield, Oct. 15, 1806.
The title of the tenant was under certain mesne conveyances from
Joseph Howard; who claimed title by virtue of a quitclaim deed
from Mr. Rice, dated .May 25, 1810, conveying all his "right, title
and interest in and to all the ministerial and parsonage right of land
in Brownfield, it being the land granted by the government of said
Commonwealth to the first settled minister; meaning all the right he
had in consequence of being the first settled minister in Brownfield."

Upon these facts Weston J. directed the jury to find for the tenant; reserving the legal rights of the demandants to maintain the action, for the further consideration. of the court.
Greenleaf, for the demandants. The proprietors of Porterfield
having by law ceased to be a corporation at the end of ten years after the final division of their common lands, which was March IO,
1795·, the fee in the public lands, upon such dissolution, reverted to
the Commonwealth. 2 Kent's Com. 246, 247; Co. Lit. 13 b.
The subsequent incorporation of the town of Porter was a renovation
of the proprietary corporation, so far as the custody of the public
lands was concerned ; or, the erection of a new corporation, as its
successor. And such new corporation may claim all the rights of
the old, against the sovereign, and all others, except the original owners. 2 Kent's Com. 248.
The reservation in question was for the public good ; to induce
the early settlement of a teacher of religion and morality. It was
founded in deep considerations of public policy, and ought to be
freely expounded, to effect the intent of the legislature. Any exposition, therefore, which necessarily leads to a destruction of the
thing granted, or to the loss of all substantial benefit from the grant,
ought to be rejected. Now in the case of the custody of school
lands, and those granted for the use of the ministry, the town confessedly succeeds to the proprietors. Why not as to these..elso,
which are always enumerated as public lands? Stat. 1821, ch. 118,
sec. 23; Weston v. Hunt, 2 Mass. 600; Brown v. Porter, 10 Mass.

OXFORD.
Porter v. Griswold.

93; Stat. 1824, ch . 254. In Shapleigh v. Pilsbury, 1 Greenl. 271,
the proprietors still existed as a corporation; and were themselves
the original grantors.
The designation of the lots ha\ling been made by the proprietors
as a corporation, and not in their individual capacities, no right could
revert to their heirs; but the custody of the land necessarily went
to their successors. Proprietors act together only by the tie of common interest. When that is gone, by the sale or division of their
lands, they have no inducement to· take care of the public lots.
They are not corr: pell able so to do. Should they divide these
lands among themselves, and strip them of their timber and wood,
if the fee remains in them, none can call them to account. And
even if some proprietors might wish to preserve the lands ; yet after
the lapse of years, and the dispersi~n of families, it might be impossible to ascertain all who ought to join in an action. Thus the benevolent designs of the 'iegislature must necessarily be defeated.
The &ubsequent ~,nnexation of this lot to Brownfield avails nothing,
since that act conveyed no title, but merely jurisdiction, to the town.
The reservation was for the first settled minister in Porter. On no
legal principle could Mr. Rice claim the land, as he was not the first
settled minister of this town, but of the former. Besides, his rights,
as first settled minister, were perfected by his settlement in 1806 ;
after which he could acquire no new title in that character. Baptist
Soc. v. Wilton, 2 N. Hamp. 508; Bristol v. New Chester, 3 N.
Hamp. 530.
Fessenden, for the tenant, contended that lands reserved for the
first settled minister remained in the Commonwealth, in the same
manner as those reserved for its future appropriation ; and that on
the annexation of this lot to Brownfield, no person having then come
in esse to take, it passed as a grant to the first settled minister in that
town; and from him regularly to the tenant. But that, on any principle, Porter was never seized of the lands. They were reserved
for the benefit of one part of the plantation, as well as of another;
and the part to be benefited by this lot was annexed to Brownfield,
befiire Porter came into existence. The former town, therefor{l, if
either, is entitled to the custody and advantage of the lot reserved.
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C. J, <le livered the opinion of the Court at the adjourn~
ment of May term in Cumberland, in .11.ugust following.
MELLEN

It is a well known fact, that for a long series of yeal's, when the
legislatures of Massachusetts, with the most commendable motives,
made grants of tracts of land to one or more purchasers, either by
special resolves, or by deeds, executed by certain constituted agents
for the Commonwealth, a clause was inserted in the grant or deed,
whereby certain pl'Oportions of the tract were reserved, as it was
generally expressed, for the use of the ministry-for the first settle<l
minister-for Harvard College, and for the use of schools. Though
such language, so used, does not in strictness constitute a legal reservation, yet we believe it has been generally understood by all
concerned to amount to a condition subsequent, imposing on the
grantees the obligation to cause the specified proportions to be impartially set apart and assigned for the specified purposes; and
when so appropriated in severalty, as the general usage has been,
the fee in such parcels, so appl'Opriated, has been considered as
vesting in the intended grantees, if in esse at the time ; if not, then
as soon as they come in esse and are capable-'"of taking the estate.
This is believed to be the practical understanding of the language in
which these reservation$ are secured, for the benefit of those for
whom the bounty is intended. The vote of the purchasers or proprietors, whereby the lands reserved are set apart and designated,
operates to pass the fee to the respective owners, in the manner
above mentioned. In the case of Rice v. Osgood o/ al. 9 Mass.
38, it appeared that a grant of a township was made to one Brown,
on condition that he should give bond to the treasurer of the then
Province of the Massachusetts Bay, conditioned among other things,
that he should grant out of the premises certain proportions, and for
certain purposes, similar to those expressed in the deed in the pres~
ent case. Tbe court considered the foe of the township as having
passed to Brown, and that it was his duty to grant and appropriate
the specified proportions for the objects mentioned ; and by neglecting so to do; he had violated the condition of the grant, and that the
remedy was with the Commonwealth to enforce the fulfilment of the
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condition. Though the language of the grant to Brown was more
explicit than that which has usually been employed for similar purposes; yet we apprehend the same principles may be equally applicable to both, for the purpose of effecting the object in view. See
also Brown v. Porter, 10 Mass. 93; Harrison v. Bridgton, 16

.Mass. 16; 3 Dane's .llbr. ch. 76, art. 10, sec. 20.
The law as to parsonage lands is familiar. Until a parish is formed,
capable of taking and holding the assigned property or lots, the fee
remains in the grantees or proprietors, and they have a right to the
custody and profits. Propr's of Shapleigh v. Pilsbury, I Greenl.
271. When a parish or a town, acting as a parish, is formed, capable of taking, such parish is entitled to the custody and profits, and
also during a vacancy, after there has been a settled minister. When
there is such a minister, then he is seised of such lot or lots in jure
parochim, and entitled to the profits. Weston v. Hunt, 2 Mass.
500; First Parish in Brunswick v. Dunlap, 7 Mass. 445 ; Brown
v. Porter, before cited; Shapleigh v. Gilman, 13 Mass. 190; .11.ustin v. Thomas, 14 Mass. 333. But as to such lot or lots as are
set apart and assigned to the first settled minister, the principles above
stated are not applicable. The parish have no control over tl.iem or
interest in them. They have nothing to do with them. Such lands.
are in the nature of a premium ; and the first settled minister immediately becomes the owner of them in fee simple. Until a minister is settled, the fee remains in the grantees, as appears also by the
case of Propr's of Shapleigh v. Pilsbury, in the same manner as
the fee of parsonage lands does till a parish comes into existence,
capable of taking them ; but as soon as such minister is settled, the
absolute fee vests in him, as before stated. The act incorporating
the town of Porter, and the act annexing to Brownfield that part of
the plantation of Porterfield, in which the lot demanded is situate,
are both of them perfectly silent on the subject of the lands intended
for the ministry-the first settled minister-Harvard College, schools
and future appropriation. In this case the demandants count on their
own seisin in fee simple ; and now, what is the proof of this alleged
seisin? They sue as the inhabitants of the town of Porter, in their
corporate capacity ; but the township was not granted to them, but
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to a few individuals, from whom they have not deduced any title
whatever. It does not appear that the purchasers were ever incorporated. If on legal principles the Rev. Mr. Rice was, in respect
to the lot in question, the first settled minister, then the fee vested in
him, and from him has been conveyed to the defendant who is in possession; and on this ground the demandants must fail. If on legal
principles Mr. Rice was not the first settled minister, in respect to
the lot clemanded, then no person has as yet existed capable of taking the same, inasmuch as there has never been any settled minister
in Porter ; of course the fee remains in the original grantees or their
heirs, and on this ground also the action must fail. We may go one
step further and say, that if the title to the reserved proportions for
the uses specified, remains in the Commonwealth, until grantees appear capable of taking, as some have supposed to be the law:, the
consequence would also be equally a decisive bar to this action.
We are not able to perceive any title in the demand ants, or any
privity whatever between them and the original purchasers of the
township ; an<l if they or their heirs or assigns are not desirous of
having the custody and profits of the demanded premises, there seems
no occasion or reason for the interposition of strangers, to disturb the
possession of the tenant. We are all of opinion that the action cannot be maintained ; accordingly the verdict is to be set aside, and a
nonsuit entered.
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BLAKE

wal.

vs.

CLARK,

By tho conveyance of a mill, eo nomine, no other land passes in fee, except tlie
land under the mill and its overhanging projections. Ilut the term "mill" may
'include the free use of the head of water existing at the time of its ~onveyance,
or any other easement which has been used with it, and which is necessary to
its enjoyment.

In givillg a construction to the report of commissioners appointed by the Judg<i of
Probate to make partition of an intestate's estate, the plain intent of the commissioners, though it appears only by way of recital, will be carried into effect, if' he
parties concerned have acquiesced, by a sepcrate enjoyment of the property, corresponding with such intent.
The right of the tenant to an easement in the land, is no objection to the demandant's recovery in a writ of entry.

Tms was a writ of entry, brought by the heirs of Samuel Blake,
in which they counted on their own seisin within twenty years, and a
disseisin by the tenant. It was tried before Parris .T. upon the issue
of nul disseisin.
The subject of controversy was a certain mill-yard and app4rtenances, originally part of lot No. 96, in Turner; and the question
was whether the tenant owned it in fee, or whether he had only an
easement therein.
It appeared that the real estate of the ancestor was described in the
inventory returned by his administrator, as consisting of his " homestead farm in Turner, with the buildings thereon, a saw-mill and
corn-mill," together with forty acres of out lands. In the assignment
of dower to the widow, Dec. 1, 1802, part of the premises was set off
to her in these words,-" one half of the corn-mill, and one quarter
of the mill-yard."
In the division of the real estate among the heirs at law, Feb. IO,
1803, being all the real estate of the deceased, except the part set off
to the widow for her dower, the commissioners described the property to be divided, as "the homestead farm of said deceased, except
what is set off for the widow's dower, together with the saw-mill,
and the one half of the corn-mill." They then set off to Thatcher
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Blake certain property, " also the said saw-mill, in full of his share."
· To Edward, among other things, they assigned "a privilege of drawing water sufficient for carding wool, and for that use only, from the
pond which contains .the water for the use of the saw-mill and cornmill, and at the place where the clapboard mill now stands." To
Joseph they in like manner assigned " one fourth part of said cornmill, in full of his share." And to " Silas,. one fourth, part of said
corn-mill ; also a piece of land being all the residue of lot No. 96,
not before set off; excepting one acre and twenty-three rods, adjoining to and for the use and accommodation of the mills."
Joseph's "fourth part of the corn-mill" was conveyed to Thatcher,
March IO, 1807; on which day, by deed of general warranty, recorded Dec. 7, 1807, Thatcher, Samuel, Edward, Grin.fill and Silas, demandants, conveyed to Oliver Pollard " a Gertain corn-mill
situated," &c. "known by the name of Blake's mill, with all the
privileges and appurtenances thereto belonging. To have," &c.
On the 7th day of December, 1807, Thatcher Blake conveyed to
Samuel, with general warranty, "a certain saw-mill situated," &c.
" being the same that was set off to the said T. B. in the settlement
of the estate of Samuel Blake, deceased, together with the right to
the mill-yard which is set off to the said T. B. with the saw-mill
aforesaid." This property Samuel conveyed by the same description, to Oliver Pollard, by deed of general warranty, March 30,
1813; and Pollard, in the like manner, conveyed the estates mentioned in his two deeds of purchase, by the same description, to the
tenant, .March 29, 1815.
The tenant, to show that the mill-yard had been expressly recognized by the demandants as set off with the mills, in the division of
their father's estate, produced several deeds from Samuel, Edward,
and Grin.fill Blake, by which they had conveyed divers parcels of
land described as bounded " on the mill-yard," and " by the line
of the mill-yard as set off in the settlement of the estate" of their
late father. And it appeared that this mill-yard, which contained
about one acre and fourteen square rods, was known as such by the
commissioners and others at the division of the estate in 1803; having always been used as a place for the deposit of lumber and logs,
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and for a convenient passage to and from the mills. At the time of
the division, the demanded premises contained an oil-mill, cardboard-machine, and potash works, contiguous to the mill-yard defended by the tenant. On this yard he had, more than six years since,
erected a store and potash works.
Upon this evidence the tenant insisted that he was entitled to hold
the mill-yard in fee simple ; and if not, yet that by the deeds of March
10, and Dec. 7, 1807; and the subsequent occupancy under them
for more than twenty years, all the demandants, except the grantors
therein named, were disseised of the premises, and had lost their
right to maintain a writ of entry. Both these points the judge overruled ; and instructed the jury to consider whether the premises had
been actually occupied by the tenant and his grantors for more than
twenty years, in a manner inconsistent with the mere enjoyment of an
easement therein. This fact they found against the tenant; returning a general verdict for the demandants ; which was taken subject
to the opinion of the court upon the points raised at the trial. If the
court, on these points, should be of opinion for the demandants, it
was agreed that the premises, and their increased value by reason of
the tenant's buildings, should be estimated by commissioners appointed by the parties.

Greenleaf and W. K. Porter, for the tenant, contended that the
mill-yard passed with the mills. The original division was declared
to be of all the estate. Parcels were set off to several of the heirs,
in full of their respective shares. The yard was described as reserved for the use and accommodation of the mills alone. And it was so
recognized by some of the demandants in their deeds.
Thatcher
declares that it was set off to him in the division of his father's estate;
and Samuel repeats the same in his deed to Pollard. Others of the
demandants confirm this by their deeds, bounding their grantees by
the line of the mill-yard, as set off in the same division. These recitals, being of a particular fact, are sufficient to estop the parties.
Denn v. Cornell, 3 Joltns. Ca. 174; Shelly v. Wright, Willes 11.
It is true the soil of a way used for a road to a grist-mill does not
pass by a grnnt of the mill and appurtenances, without some farther
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expression. Leonard v. White, 7 Mass. 9. But here is the "farther expression" required.
But whether this be so or not; here are deeds of the mill-yard in
fee, and an occupancy under them for more than twenty years ; which
is sufficient evidence of a disseisin, commencing with the delivery and
registry of the deeds, and the entry of the grantee. 3 N. Ramp. R.

27.
Fessenden, for the demanclants, cited 3 Cruise's Dig. 471 ; Stearns
on real actions, 192; Perley v. Chandler, 6 .Mass. 454; Worcester
v. Greene, ib. 425 ; Rehoboth v. Hunt, 1 Pick. 224 ; Thompson v.
Propr's .11.ndrosc. bridge, 5 Greenl. 62; Ken. Propr's. v. Springer,
4 Mass. 416; Propr's of No. Six v • .'McFarland, 12 Mass. 325 ;
Boston mill-corp. v. Bulfinch, 6 .Mass. 229 ; 4 Dane's .11.br. 748 ;
Jackson v. Wheeler, 6 Johns. 272; .11.dams on Eject. 118; Bull. N.
P. 96 ; 2 Selw. N. P. 636, note; Peake's N. P. 197.
WEs'f•oN J. delivered the opinion of the Court at the ensuing July
term in Waldo.

The demandants, having proved their pedigree, and that their ancestors died seised of the ,,demanded premises, have established their
title ; unless they have parted with it to those under whom the tenant claims; or he has acquired a title by disseisin. The saw mill,
without any further description, was set off by the commissioners
appointed to divide the estate, to Thatcher Blake, one of the demandants. Doubtless by this term, the fee of the land, upon which
the mill stood, would pass. Lord Coke enumerates a variety of
terms, which, being used in a conveyance, carry lancls ; and he states
to what extent. Co. Lit. 4. b. The land passes, because included
in the term used. The word mill, or molendinum, is not among those
to which he adverts; and probably no authority can be adduced, in
~hich it has been held to convey, ex vi termini, any part of the adjoining land. That upon which it stands, may be rngarded as including land, over and upon which the slip, if it has one, or any other
necessary projection from the mill passes. The term may embrace
the free use of the head of water, existing at the time of the convey-
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ance, as also a right of way, or any other easement, which has been
used with the mill, and which is necessary to its enjoyment. We
are not satisfied that it can, or ought, to be further extended.
But it is urged that, taking the whole report of the commissioners
together, it is manifest that they intended to set off the_ land defended by the tenant, to the owners of the corn and saw mills. If this
did satisfactorily appear, in any part of their report, although it
might be by way of recital ; yet if the intent was plain, and the enjoyment of the property, and the acquiescence of all concerned, had
corresponded with this construction, there does not appear to be any
legal objection to giving it effect. In the assignment of dower to the
widow, there is set out to her one half of the corn mill, and one
quarter of the mill yard. This was sufficient to give her a free
hold in that portion of the yard ; but the tenant does not hold under
her, and her estate is probably spent. The mill yard is no where
mentioned by that name, nor is it any where adverted to by them ;
except in their assignment to Silas Blake. He has among other
things, all the residue of lot number 96, not before set off. The
commissioners seem to have been aware that this would include the
mill yard ; for they proceed to except from the residue thus assigned, one acre and twenty-three rods adjoining to, and for the use and
accommodation of the mills. Tbe natural and most obvious import
of those terms seems to denote an easement, to continue only so
long as the mills should be occupied as such ; and that the owner of
the fee would have a right to appropriate the land to any object,
consistent with the easement, and to hold it discharged of the easement, when no longer wanted for this purpose. So to regard it,
would be giving full effect to the language of the commissioners.
And the jury have found that the subsequent use and occupation of
the premises by the tenant and other owners of the mills, under whom
he claims, has been in accordance with this construction. And we
are of opinion, that the mill yard was by the com~nissioners attached
to the mills, as an easement only.
There is nothing inconsistent with this view of the case, in the deed
of Marcli IO, 1807, or of December 7, 1807, under which the tenant claims; the former conveying the corn-mill with all the privileges
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and appurtenances thereto belonging ; and the other the saw-mill,
with the right to the mill-yard set off to Thatcher Blake. If land
could pass as appurtenant to the mill, which is not warranted by the
authorities, it is a term much more appropriate to an easement or incorporeal hereditarnent, attached to a thing corporeal. Co. Lit. 121
b.; I Com. Dig. .!J.ppendant and .!J.ppurtenant; Leonard v. White,
7 Mass. 6. The right to the mill-yard, must be intended to be that
which the party might lawfully convey. The tenant's case derives
as little support from the monuments referred to, and recitals made,
in certain deeds executed by some of the demandants. They do
not conflict with the title of the demandants to the fee of the premises, subject to the easement. Nor does the right of the tenant to the
enjoyment of the easement, interpose any objection to their recovery
in this action. Thompson v. Propr's of .!J..ndrosc. btidge, 5 Greenl.
62.
As to the title of the tenant to the fee, arising from clisseisin, it has
been negatived by the jury ; and we see no reason to disturb their
verdict upon this point.
Upon the principles of the common law, when nul disseisin was
pleaded, the demandant was entitled to judgment, upon proving the
title set forth in his count. But by the statute of 1826, ch. 344, the
demandant is holden to prove that the tenant is in possession of the
demanded premises, or that he withholds the same from him, which
the plea was before understood to admit. The tenant by his own
testimony proved himself in possession. That alone might not be
sufficient to sustain the action ; for it might be such a possession as
was consistent with his right to the easement; but his erection of a
potash building and a store upon the premises, and his claim to hold
the whole in fee, wh1.ih he urged at the trial, was evidence to justify
the jury in finding, not only that he was in possession of the demanded premises, but that he withheld the same from the demandants.
According to the agreement of the parties, the increased value of the
land, by reason of the improvements, is to be estimated as in other
cases, And the value of the land, subject to the easement, is to be
ascertained, had no improvements been made on the same. Th~
56
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verdict is then to be amended accordingly ; the demandants having
a right, if they shall so elect, to abandon the premises to the tenant,
as the parties have stipulated.

The trustees of the parsonage fund in

FRYEBURG

vs.

RIPLEY,
Whm·e divers persons subscribed to a fund for the support of public worship, promising to pay to the trustees of the parish funds the sums subscribed, on condition
that the trustees should manage the fund in a certain manner, and apply the income thereof to the support ofa congregational minister, and to the payment of
the parish taxe.5 which might be assessed on the subscribers ;-it was held that
the promise was binding on the subscribers ; tho acceptance of it orr the conditions prescribed, being an engagement on the part of the trustees to perform
those conditions.
'fhe subsequent change of the articles of faith adopted by the church, though in
some essential particulars, does not absolve the parties from the obligation of
such contract .

.!l.ssumpsit on three promissory notes made by the defendant, and
payable lo the plaintiffs ; to which the general issue was pleaded.
Of the sum demanded, the defendant resisted the payment of only
one hundred dollars and interest, being the amount of his subscription to the congregational fund in Fryeburg.
It appeared that on the 6th day of .fl.pril, 1822, the defendant
availed himself of the provisions of the Stat. 1821, ch. 135, by withdrawing from the first parish in Fryeburg, so far as concerned his liability to pay taxes therein. On the 7th day of .!Vlarch, IS23, he
subscriued his name and the sum of one hundr<t.i dollars, which was
now in controversy, to a paper of the following tenor :-" To accomplish the great and important object of the stated ministration of
the gospel in the first parish in Fryeburg, We, whose names are
hereunto annexed, do hereby engage, promise and agree to secure
to the trustees of the parsonage fund in said town, and their successors forever, by the first day of June next, the sums set against our
name1; respectively ; the interest of which is forever to be appropri-
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ated to the support of a congregational minister in said parish." On
the 9th day of .!l.pril following, this subscription paper was delivered
to the trustees, accompanied with the following conditions thereto
annexed ;-first, ·that the income of the fund thus created should always be appropriated " for the support of a learned, pious, faithful
gospel minister, of the congregational order, settled and ordained over
the church and society in the parish aforesaid," and preaching at a
certain place, &c. ;-secondly, that portions of the interest should be
added to the principal, till certain periods, when the income should
amount to certain sums ;-thirdly, that if the parish should again resort to taxation, the trustees should apply the income, arising from
each sum subscribed, to the payment of the taxes assessed on the
subscriber ;-fourthly, that the subscription-paper, with its conditions, should be recorded on their records, and in the registry of
deeds, and a copy left with the parish-clerk ; that they should annually report to the parish the state of these funds ; and that the
trustees and their treasurer should be under similar obligations respecting them, as they already were in regard to the parish funds
arising from the sale of parsonage-lands ;-and .fifthly, that the donors
might change the security given for the payment of the sums subscribed, by substituting certain others in their stead.
The defendant offered to prove that at the time he made the donation, his wife was a member of the church, and that they, with their
family, usually worshipped with the first parish, having no other place
of worship ;-that under the ministry of their former pastor their articles of faith and covenant were couched in general terms, though
recognizing the doctrine of the trinity, of a final judgment, and of
the verity of the holy scriptures ;-that since the subscription aforesaid, the Rev. Mr. Hurd, their present minister, who was settled in
September 1823, with the church, had essentially changed the articles of faith and covenant used in that church, substituting others
more particular, extended, .and distinctly calvinistic, containing doctrines which neither the defemlant nor his wife believed ;-that the
Rev. Mr. Hurd was settled with the expectation and belief, from his
, own preaching and declarations, that the sentiments embraced in the
old articles of faith, and covenant, should be retained ; but that after
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his settlement, he contributed to aid the church to establish new ones;
and that by this creed he preached against the will, and to the great
annoyance of the defendant and his family.
This evidence was rejected by Parris J. before whom the cause
was tried, and a verdict was returned by consent for the plaintiffs,
tha case being reserved for the consideration of the court.

Dana and D. Goodenow, for the defendant, argued that the promise was void i11 its creation, being merely nudum pact-um. No act
was done by the plaintiffs in consequence of the subscription; they
have suffered no injury, nor has the defendant derived any benefit
from the engagement. Limerick .11.cademy v. Davis, 11 Mass. 113;
New Bedford corp. v. .lldams, 8 .Mass. 138; Essex turnp. corp. v.
Collins, ib. 192; Farmington Jlcademy v. .llllen, 14 .lv.Jass. 172 ;
ib. 94; Holmes v. Dana, 12 .Mass. 190; Boutelle v. Cowdin, 9
Mass. 254.
But if there was originally a good consideration, it has failed by
the essential change of the articles of faith. The whole undertaking
had respect to the articles and covenant then existing; and proceeded on the implied condition that they should remain. The adoption
of others, contrary to this engagement, aud to which the defendant
cannot in conscience assent, absolves him from all obligation to the
plaintiffs, who are merely the trustees of the parish and its church
and ministw-.
Fessenden, for the plaintiffs, cited I Com. Contr. 16; 6 Mass. '
58 ; Lent v. Padrlford, JO Mass. 230 ; Davenport v. Mason, 15
Mass. 85; Bowers v. Hurd, 10 .J1ass. 429; Fisher v. Ellis, 3 Pick.
Pembroke v. Stetson,
Cowls, 6 Pick. 427.

322 ;

~

Piclc. 506 ; .llmherst .llcaderny v.

J\,JELLEN C. J. delivered the ppinion of the Court in Cumberland,
at the adjournment of May term in .llugust following.

This case presents two qtrnstions for our decision. I. Whether
the note declared on was given upon a good and legal consideration;
and if it was, 2. Whether there has been a failure of consideration,
whereby the defendant has become discharged from all liability.
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As to the first point. The cases cited by the defendant's counsel,
have undergone a revision, at least many of them, in the case of
Trustees of Jlmherst .llcademy v. Cowls, and that of Boutelle v. Cowdin, has been explained in the case of Pembroke v. Stetson. According to these later decisions, the consideration of the note in question can be liable to no objection ; the promise is binding. in law, as
well as upon the principles of morality. The professed object of
those who subscribed to the parsonage fund was to avoid those difficulties and divisions which arise in supporting a minister by parish
taxes, and to preserve the interesting connexion between a pastor
and his church and people. The subscribers have expressed, in
plain terms, the conditions on which their donations are made; and
by these, require of the trustees the performance of several duties,
attended with labor and some expense. The acceptance of the donations on these conditions, amounts to an undertaking on the part of
the trustees to perform this labor, and incur the necessary expense of
recording the list of donations, and the directions of the donors, and
furnishing copies as required by them. This acceptance and undertaking of the trustees at the request of the donors, form a good consideration for the note in question. It is a good consideration and
sufficient to support a contract, if the party in whose favor the contract is made, forego some advantage, incur some expense, suffer
Joss, or perform duties in consequence of bis placing confidence in
the undertaking of the other party. Sumner v. Williams, 8 Mass.
200; Lent v. Padelford, 10 ~1ass. 230; Foster v. Fuller, 6 .Mass.
58; Davenport v. Mason, 15 Mass. 85. But in addition to this,
the donation and proini~o of payment, were for the benefit of each
donor, by securing him from taxat;on for parochial purposes; or in
case of taxation, by the agreement of the trustees to appropriate so
much of the annual interest as would pay his parish tax raised for
the support of preaching. The donations were made to an incorporated body capable of receiving them. The defendant made his
note for the amount of his donation ; to create a fund for valuable
purposes was the object of all the subscribers ; and the purposes
were accomplished. We are disposed to adopt the ideas of the
court in the case of Pembroke v. Stetson, when speaking of the de-
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c 1s10n in Boutelle v. Cowdin. " We cannot believe it was intended by the court to lay down the proposition, that the contributors
to a fund for a valuable object, being indulged with credit, instead of
making immediate payment, their promise being made to a party
capable of receiving it, and compellable by law to apply the proceeds
of the fund according to the original intent of the contributors, is void
for want of consideration." We would add that we cannot believe
such a proposition to be law ; we deem it equally binding, where
the promisees are compellable by the terms of their own express or
implied agreement to apply the proceeds of the fund as above mentioned. The defendant's first objection therefore fails.
But he contends that upon the facts of the case, he is relieved from all liability to pay the contested portion of the i10te declared on. If the defence is a good one, it must be so either on
the ground that the terms and conditions on which he subscribed
the $100 in question have been violated without his consent, and to
his serious injury ; or else that by virtue of our constitutional and
statutory provisions he is discharged from such liability.
The terms and conditions on which the defendant and others subscribed to the fund in question are in writing, and compose a part of
the contract created by such subscription ; of course no parol proof
is admissible to shew their extent or meaning, or any expectations on
the part of the defendant, operating as motives at the time of signing
the subscription paper, and making the contract it contains. Now,
upon examination of this paper, we find that the only terms and conditions imposed by the subscribers to the fund were, that the interest
should be " appropriated for the support of a learned, pious, faithful gospel minister of the congregational order, settled and ordained
over the church and society in said parish," except what relates to
the place of worship. Nothing is found in it which has any relation
to the articles of faith and covenant then apprnved and in use in the
church, or as to their continuance or alteration. It is not pretended
that Mr. Hurd was not, at the time of subscription, and ever since
has been, a learned, pious and faithful gospel minister, of t!:e congretional order; but the complaint of the defendant is that since he was
ordained, the articles of faith have been altered; and that his preach-
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ing is in conformity to those articles, and to the great annoyance of the
defendant and his family. On view of these facts, we cannot perceive
in what respect any of the terms or conditions of the defendant's
agreement have been violated or disregarded ; and therefore on this
point the defence must fail. Other conditions mighf'have been
inserted, upon a noncompliance with which the donation should be
void and irrecoverable ; or if paid, might be reclaimed and recovered back again ; but it is not our province to make contracts for the
parties, but to give effect to such as they have made.
The next inquiry is whether other circumstances, independent of
the terms and conditions of the contract, furnish a valid defence.
This, we think, is easily answered. Though by our statute, a man
may, by a compliance with its provisions, relieve himself from the
obligation into which a corporation, of which he was a member, entered ; that is, may leave one parish and join or not join another, and
thus free himself from his corporate contract ; yet this principle is
applicable only in such cases. But in the case before us there i.i no
corporate contract ; each subscriber has entered into a personal contract, binding him in his individual capacity. Having done this, he
cannot absolve himself from his obligation, nor can the facts of which
the defendant complains amount to an absolution. It is true the articles of faith have in some particulars been changed, and the doctrines inculcated by Mr. Hurd are different from such as were anti..
cipated at the time of his settlement. Still, whateve1· effect such a
change of sentiments, articles of faith, and inculcated doctrines might
have up011 a contract entered into between a minister and a parish,
in its corporate capacity, it certainly has no influence upon an express
personal contract. The opinions and ruling of the judge were correct, and there must be
Judgment on the verdict.
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JONES

vs.

CAR!,

The election of the moderator of a parish meeting will be valid, though the meeting was called to order, and the votes were received and declared, by a private
pa1ishoner, who assumed that authority to himself.
Ceasing to attend the religious and secular meetings of a parish, and attending the
worship and supporting the ministers of another denomination, for any length
of time, will not alone amonnt to a renunciation of membership in the parish
thus left; the only mode of withdrawing, without a change of residence, being
by notice in writing, as provided in Stat. 1821, ch. 135.
A subscription to raise money for the support of public worship whenever a minister of a particular sect could be procured, is not the formation of an unincorporated religious society, within Stat. 1811, ch. 6.

Tms was an action of the case, brought to recover damages
against the defendant as moderator of a meeting of the first parish
in Turner, for refusing the plaintiff's vote in the choice of .a clerk.
At the trial before Parris J. the plaintiff proved that the defendant
presided in the meeting, and refused his vote, as alleged in the writ.
He also proved that his father was a member of the parish ; in
whose family he resided till he came of age in 1810 ; that both his
father and himself were taxed by the parish in 1811, which was the
last parish tax which had been assessed ; which tax they had paid ;
and that in 1825, he, with others, applied as a member of tl;e parish,
to a magistrate, to call a parish-meeting, which was granted. lt
also appeared that in 1805, a universalist society was incorporated
in Turner.
On the part of the defendant it was proved that at the opening of
the meeting in question, the parish clerk was not present ; that the
defendant, as chairman of the parish committee, claimed and exercised the right to pn,side at the choice of moderator of the meeting;
another member of the committee being present, and not objecting.
It also appeared that the plaintiff had not been in the habit of attending public worship with the parish, since their new meeting
house was built _in 1819 ; though he had occasionally done so before; that he owned nothing in the new meeting house; that he
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had not attended the parish meetings of the first parish till the meet•
ing in 1825, at which his vote was rejected by the defendant; not
did the parishioners generally attend such meetings ; that after the
incorporation of the unive1salist society he usually attended its meetings for religious worship; that sometime previous to the year 1825,
he united with others in a subscription paper to raise money to procure the stated services of a universalist preacher, professipg therein their belief in the doctrine of the final restoration of all men ; and
that since that time he, with sundry others, had contributed to the
completion of the universalists' meeting-house in Turner.
Upon this evidence the defendant contended that the plaintiff had
become a member of an unincorporated religious society, within the
meaning of Stat. 1811, ch. 6, commonly called the religious-freedomact; and therefore had lost his membership in the first parish. And
if not, that the evidence sufficiently showed such a dissent to being
a member of the parish, as discharged him therefrom, under the
Stat. 1821, ch. 135. But the judge ruled otherwise; and a verdict was returned for the plaintiff, subject to the opinion of the court
upon the questions raised at the trial.
Greenleaf and Fessenden argued for the defendant. I. The only

person having authority to preside at the opening of a parish meeting,
and choice of a m9derator, is the parish clerk. This appears from
a similar provision in Stat. 1821, ch. 114, sec. 1, respecting town
meetings; and from the law which gives the moderator of parish
meetings the same power, as in towns. He must therefore be chosen
in the same manner. But in the present case the moderator was not
so chosen, and the meeting was consequently illegally conducted, and
the transactions merely void.
2. The parish-act of 1821 created no new corporators; but left
the rights of membership as they stood before ; which were regulated by the Stat. 1786, ch. IO, restricting the right of voting to those
persor.s who paid a poll tax and a further sum equal to two thirds of
a poll tax. So far as this provision is concerned, this statute is not
repealed. And the case does not show that the plaintiff was thus
qualified to vote.
3. If he ever was a parishioner, the acts of the plaintiff were suf.s
57

450

OXFORD.
Jones v. Cary.

ficient evidence of renunciation of that character, within the spirit of
Stat. 1821, ch. 135. By this statute, membership is founded on
contract, the party having the power of recision. The leaving of
a written notice with the' clerk is not made the only mode of divesting one's self of membership. It is only a method provided to avoid
taxation. By any other equivalent acts, membership may be renounced. And here the co,nduct of the plaintiff was not to be mistaken.
4. The act of the plaintiff in subscribing to the support of a universalist preacher, is evidence, in connexion with the other proof in
the case, of membership in " an unincorporated religious society,"
within the terms of Stat. 1811, ch. 6, sufficient to protect him against
any claim of th€ first parish to tax him ; and if so, to bar his right to
vote in their parish affairs. Waite v. Merrill, 4 Greenl. 102~ was
a case of such a eontract, in principle, as this.

N. Emery and Dana for the plaintiff.
WES TON J. delivered the opinion of the Court, at the ensuing July
term in Waldo~

The defendant objects to his liability in this action, because the'
parish clerk did not preside at the meeting, when he was chosen moderator. We do not find. any thing in the law requiring this. The
town clerk is to preside in the choice of moderator in town meetings ;
but there is no corresponding provision in the act concerning parishes, either directly, or by reference to the act regulating town meetings. The defendant, as chairman of the parish committee, opened
the meeting, by reading the warrant, and called for and received the
votes for moderator. His standing in the parish, justified his thus
taking the first step, in the organization of the meeting. And if any
other member of the parish had called the meeting to order, and had
received and declared the votes fo1· moderator, we doubt not the
election would have been lawful. The acquiescence of the members generally in this assumption on the part of an individual, is indicated by their submission to his call, and proceeding to vote accordingly. We are all_ satified that this objection was properly overruled
at the trial.
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It sufficiently appears that the plaintiff had been a member of the
first parish in Turner, and we find nothing in the case, by which his
connexion with that parish was dissolved. He did not become a
member of any other religious society, corporate or unincorporate, in
the mode prescribed by the act of Massachusetts, respecting public
worship and religious freedom, Stat. 1811, ch. 6, which was in force
prior to the passage of the act of this State concerning parishes ; nor
in the mode prescribed by that act. Our statute provides that no
person shall be compelled to join or be classed with any parish or
religious society, without his or her consent; and the most perfect
freedom in withdrawing from any such parish or religious society is
given by the statute ; but the mode of withdrawing is expres,,Iy pointed out ; and it is a regulation which ought to be enforced ; otherwise
the greatest uncertainty would exist, as to the persons who may be
entitled to the rights, or rnbject to the liabilities of membership.
The mode is easy, simple and definite. It is by leaving a written
notice with the clerk of the society, from which the party is desirous
of seceding. We are clearly of opinion that it does not appear, from
the facts reported, that the plaintiff became a member ~f any other
religious society, under the statute of Massachusetts of 1811, or that
he has withdrawn himself from the first parish in Turner, under the
statute of this State.
It has been instisted in argument, that the right of the plaintiff to
vote, in point of qualification, depends on the statute of Massachusetts of 1786, ch. IO, and it is contended that it has not been repealed
in this State. Without going into a consideration of this question,
we deem it sufficient to remark, that it was not raised at the trial,
nor has it been reserved by the judge, or brought before us by any
exception taken by counsel. It is a point not open to the defend ant
upon the report of the judge.
Judgment on the verdict,
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Osoooo vs. HowARD,
W)lere a tenant at will erected a dwelling house and other buildings on the land,
with the express consent of the landlord, and died ; and his administrator sold
them to a stranger ;--it was held that the purchaser might maintain trover for
them, against the owner of the land.

Tms was an action of trover for a dwelling house, barn and shop ;
and was tried before Parris J. upon the general issue.
It was admitted that the defendant, Joseph Howard, was owner
of the land on which the buildings were erected ; and it was proved
that he had permitted his son Henry to occupy the land ; by whom
the ooildings were erected, with the consent and assistance of the
defendant. Testimony was adduced tending to prove that the aid
thus rendered by the defendant was gratuitous, and without any intention of claiming any interest in the buildings thus erected. Henry
being dead, these buildings were sold to the plaintiff. by his administrator.
The defendant contended that this action would not lie. But the
judge ruled otherwise; and the cause was committed to the jury
upon the points of property in the plaintiff, and a conversion by the
defendant; both which they found for the plaintiff; and the question
of law was saved for the farther consideration of the court.

N. Emery, for the defendant, considered the maintenanae of the
action as a violation of all legal principles relating to its subject matter. The dwelling house was annexed to the freehold. It is not
bona et catalla. Ejectment will lie for it. Elwes v. Maw, 3 East,
38. Burglary and arson may be committed on it. 1 Lev. 58 ; Co.
Lit. 118. Things annexed to it go to the heir, and not to the executor; 2 Com. Dig. 130, 131; and a fortiori the house itself.
No title, therefore, could have passed to the plaintiff; nor could this
species of property be sued for in this form of action.
Fessenden, for the plaintiff, cited 1 H. Bl. 260, note ; Elwes v.
Maw, 3 East 38; Lawton v. Lawton, 3 .!ltlc. 13; Fitzherbert v.
Shaw, 1 H. Bl. 2f>9 ; Bull. JV. P. 94 ; Penton v. Robart, 2 East
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88; Taylor v. Townsend, 8 Mass. 411; Washburn v. Sproat, 16
Mass. 449; Wells v. Banister, 4 Mass. 514; Ricker v. Kelly, 1
Greenl. 117; 3 Dane's .11.br. 199; Tobey v. Webster, 3 Johns. 461.
MELLEN C. J. delivered the opinion of the Court, in Cumberland,
in .11.ugust following.

The question in this case seems to be a new one ; or in other
words, the decision of it requires the application of certain well settled principles to certain facts, where the application of them appears
to be considered as a novelty. The facts before us are few and
simple, and we wish to be understood as not extending our decision
beyond those facts as they have been found by the jury. Cases,
whose general character might resemble the present, may easily be
imagined to involve several interesting and intricate inquiries ; the
solution of which might be attended with many difficulties. But the
finding of the jury has excluded them all from the case under con~
sideration. The buildings whose value is demanded in this action of
trover were the absolute property of Henry Howard, the deceased,
at the time of his death. The land on which they were erected was
then, and continues to be the property of the defendant. They were
erected on the land by his exprcos consent. The buildings have been
fairly purchased by the plaintiff, and they are his absolute property ;
and the defendant has converted them to his own use. Now, the
question is, wby should not this action be maintained ? Almost all the
cases which have been cited on both sides, are those between lessor
and lessee, or heir and executor ; and they were decided upon principles of policy, or the mere nature of the property in question, indepen-,
dently of any express contract in relation to the subject; the former,
according to those usages between landlord and tenant, which were
established and respected for the benefit of trade, and, in some instan•
ces, of husbandry; and the latter, accordingly as the subject in question partook most of the realty or personalty-whether attached or
not to the freehold. We apprehend that such cases cannot be of
much use in the determination of the case at bar ; for in this, the
express agreement between the defendant and his son as to the erection of the buildings converted by the defendant, places the subject
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on other grounds, and at once settles the respective rights of the
owner of the land and the owner of the buildings. It is not denied
that if one erects a building on the land of another wrongfully, the
building immediately becomes attached to the freehold, and the property of the owner of the land ; but the case is different in respect
to erections which are sanctioned by the relation between landlord
and tenant ; and for reasons still stronger, when buildings are erected
by one man on the land of another, under his express license and
agreement, as was the fact in the instance before us. The case of
Wells v. Banister
al. 4 Mass. 514, seems directly in point.
There the facts wcrn that a son built a dwelling house on his father's
land, and by his express permission. The court, then consisting of
Parsons C. J. and Sewall and Parker justices, in giving the opinion
say " the prcperty of the house is personal property of the son, he
having no estate in the land." We understand that, among the profession, this is the principle recognized and acted upon in practice;
that such property is considered personal, and is accordingly always
sold on execution in the same manner as all other personal estate is
sold at auction. Should we decide this cause in opposition to the
abovementioned principle and practice, we should open a door to innumerable frauds, which might he effectually committed with impunity. A person might erect expensive buildings on the land of a
friend in whom he could confide, by his express permission ; and thus,
in case of failure in business, perhaps a contemplated or intended
failure, he would enjoy a home and ample accommodations, at the
expense of his defrauded creditors ; for if the buildings became the
property of the owner of the land, then his creditors could not seize
them on execution ; and the friend could not be adjudged the trustee
of the builder, in consequence of their standing on his lijnd, because
the houses are neither goods, effects or credits of the builder. We
do not perceive any reason why there should not be
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Judgment on the verdict.
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ELLIS

w al.

To an action of debt on a bond taken pursuant to Stat. 1821, ch. 282, respecting
poor debtors, a plea of performance in the words of the condition will be sufficient;
though the condition, as prescribed in the statute, does not include all which, by
tho same statute, is necessary to be done for the debtor's enlargement.

Tms was an action of debt _on a gaol-bond, taken pursuant to

Stat. 1824, ~h. 282; conditioned that the debtor should appear at
the house of a certain justice of the quorurn on a certain day, being
the day appointed for taking the poor debtor's oath ; and in case the
justices to whom_ the notification might be returned should not allow
his discharge, that he should, within ten days thereafter, surrender
himself to the officer who made the arrest, or to the keeper of the ·
goal. The defendants, after oyer, pleaded performance of the bond,
in the words of the condition. To which the plaintiff demurred.

N. Emery and R. Washburn, in support of the demurrer, argued
that the statute and the bond should be taken together, the latter being virtuaily conditioned for a compliance with all the requisites of
the statute. Hence it should appear that the debtor had caused the
creditor to be notified of the time and place appointed for taking the
oath ; that the noti,fication was returned to two justices of the quorum,
before whom the debtor appeared at the time appointed ; that the
justices made a record of their proceedings, and forthwith certified
the same to the gaoler; that the officer had notice of these proceedings, and that he was thereby entitled to commit the debtor to prison ;
and that the execution was still in force. If the latter was not true,
-a surrender to the officer was nugatory and improper ; it should have
been made to the keeper of the prison. The plea, being silent in
all these respects, is substantially bad.

R. Goodenow, for the defendants, cited Story's Pl. 294, note; Baker v. Haley, 5 Greenl. 243; 1 Chitty's Pl. 522; Bailey v. Rogers, 1 Greenl. 186.
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WESTON

J. delivered the opinion of the Court, at the ensuing July

term in Waldo.
The statute of 1824, ch. 282, introduced certain new provisions in
favor of debtors arrested on execution, who might be desirous of being discharged upon taking the oath, prescribed by the act for the relief of poor debtors. it is not uncommon that laws, innovating upon
the course required by former laws, are found defective in practice ;
requiring subsequent explanation, or additional provisions to render
them effectual. Whether difficulties of this kind led to a repeal of
this act, which took place in four years after its passage, by Stat.
1828, ch. 410, or whe1ther the legislature became dissatisfied with the
policy of the act, we have no means of ascertaining. Upon examining its provisions, and comparing the act with the condition of the bond
before us, we find that it conforms thereto; but it does not appear to_
be sufficient to secure the performance of all the duties, which the law
doubtless intended to impose upon the debtor.
The statute does not in terms direct who shall cause the notification to the creditor to be served and returned ; or who shall cause
two justices of the peace and of the quorum to convene, at the time
and place appointed for the caption of the oath. As the law was
made for the benefit of the debtor, we have no doubt these duties
were intended to be imposed upon him ; and if the bond had been
conditioned for their performance, which the security of the creditor
required, a failure in either of these duties would have constituted a
breach of the bond. To multiply or extend the conditions against a
surety, would neither be legal nor reasonable. He might well say,
non in hixcfmdera veni; and this ought to be in all cases a sufficient
answer.
The defendants have pleaded a performance of all the conditions
expressed, or necessarily implied, in the bond. This has been admitted by the demurrer. It is urged. that this plea is insufficient,
because it is not therein averred that the debtor caused the creditor
to be notified, or that such notice was returned; or that he appear~
ed before two justices of the quorum ; or that a certificate of the
justices was returned to the keeper of the gaol ; or that the execu-
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tion was in force _at the time of the surrender. All this, except keeping the execution in force, which could not devolve upon the debtor,
it might be very necessary and proper for him to do, or cause to be
done; but they are duties to which the condition of the bond does
. not extend. If it does not secure what the legislature intended, we
have no authority to enlarge its terms.
If the conditions hav0 not been, performed in good faith, or there
has been any fraudulent conduct on the part of the defendants, the
plea might have been avoided by a replication, containing averments
to this effect.
Plea in bar adjudged good.

PINGREE,

treasurer, we. vs.

WARREN

w als.

In an action by a town treasurer on a collector's bond given to his predecessor in
office, such predecessor is not admissible as a witness for the plaintiff, to dis•
prove the payment of money for which the collector held his receipt.

Tms was an action of debt, on a bond given to Barnabas Brackett, the plaintiff's predecessor in office, as treasurer of the town of
Denmark, and to his successors, by He~ry Warren, the principal
defendant, conditioned for his faithful execution of the office of collector of taxes in that town, for the year 1826. The defendants, after oyer of the bond, pleaded a general performance of the condition;
to wh;ch the plaintiff replied, assigning a breach in not paying over
divers sums of money collected ; on which issue was taken.
At the trial before Parris J. the defendants offered in evidence a
receipt given by Brackett, as treasurer, to Warren, purporting to be
in full of all taxes committed to him to collect, up to March 1827.
To explain this receipt, and :show that it was not intended to be in
full of the assessment of 1826, the plaintiff offered Brackett as a witness; to whose competency the defendants objected. The judge
overruled the objection, but reserved the point for the consideration
of all the judges, a verdict being returned for the plaintiff.
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Fessenden, for the plaintiff, cor tended that the witness was admissible ;-1st, because he was not interested iu the event of this suit,
the proceedings in which could never be used in evidence for or
against him. There is only a bare possibility that an action may be
brought against him ; which is no objection to his competency. It is
only a legal and fixed interest in the event of the suit, that excludes
the witness from being heard. Carter v. Pearce, I D. o/ E. 163;
Bent v. Baker, 3 D. 4,- E. 27 ; Bell v. Harwood, ib. 308; Smith v.
Prager, 7 D. o/ E. 62; .11brahams v. Bunn, 4 Burr. 2251 ; Revere
ti, Leonard, I .Mass. 93 ; BUss v. Thompson, 4 :Mass. 488 ; Page
ti. Weeks, 13 Ma.~s. 199 ; Stockham v. Jones, 10 Johns. 21; Owings v. Speed, 5 Wheat. 420.
2. Brackett was merely the agent of the town ; and as such is
admissible, ex necessitate rei. Benjamin v. Porteus, 2 H. Bl. 590 ;
11 Mod. 226 ; I .11tk. 248; 3 Wils. 40; I Stra. 647 ; l Salk.
289; 3 Campb. 144; Bull. N. P. 289; .11dams v. Davis, 3 Esp.
48; ~71-iathews v. Haydon, 3 Esp. 509; Livingston v. Swanwick, 2
Dall. 300; Brown v. Babcock, 3 Mass. 29; Herman v. Drinkwater, I Green[. 27 ; Gifford v. Coffin, 5 Pick. 44 7 ; Burlingham v.
Dyer, 3 Johns. 189 ; Brawnson v . .11very, I Stra. 507 ; Union
Bank v. Knapp, S Pick. 96.
Dana and D. Goodenow, for the defendants, cited Bliss v. Thompson, 4 Mass. 488; T¥idgery v. Haskell, 5 Mass. 144; Pierce v.
Butler, 14 .M.ass. 303; Emerton v. Jlndrews, 4 .M.ass. 653.
MELLEN C. J. delivered the opinion of the opinion of the Court,
in Cumberland, in .11.ugust following.

The only question in this case is whether Brackett was a competent witness to disprove the fact stated in the receipt, which he had,
when town treasurer, given to Warren the collector. There is no
question as to the right to explain the language of a receipt by
proper evidence. Was Brackett so interested as to be an inadmissible witness for the purpose? As the receipt stands, if not falsified by
proof aliunde, it constitutes a good defence to the action. If the
defendant Warren is thus discharged from accountability, an action
will immediately lie against Brackett by the town treasurer, and
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Brackett's receipt will be good evidence to maintain such action, unless its accuracy and truth can be disproved by him ; but if he is
permitted to testify in this action, and by his own oath disprove
the receipt, in whole or in part, and thereby enable the plaintiff
to recover of Warren and his sureties the amount of the alleged
mistake or falsehood in the receipt, he will, in so doing, shield himself from all pretence of liability to the town. An indorser of a
note cannot be a witness for the indorsee in an action against the
maker ; because a judgement in that action has a direct tendency to relieve Lim from his liability as indorser. What but this contingent responsibility renders the indorser of a writ, the bail, or
surety in a replevin bond, incompetent witnesses for those whose sureties they have become ? The success of the present action will
save Brackett harmless ; the failure of it, on account of the absence
of his testimony, immediately exposes and subjects him to an action
on the part of the town for the contested amount. Can he then be
a competent witness ? Is he not directly interested ? See Schillinger v. $[cCann, ante. p. 364, and cases there cited.
But it is contended that Brackett was a mere agent of the town,
and that an agent or factor is by law a good witness. Such is the principle, and it is well known to be an exception from the general rule.
But we do not perceive that such a character belongs to Brackett.
He certair.ly is not the agent of the plaintiff; there is no privity
between them ; nor does there exist in this case that necessity,
which can bring the witness within the exception; on which necessity the exception is founded.
Vi:raict set aside, and new trial granted.
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DENNETT

vs.

KNEELAND,

in certiorari.

ProBecutions under the bastardy-act of 1821 cli. 72, are not local.

It is essential, to a prosecution under Stat. 1821, cli. 72, that the mother ofan illegitimate child accuse the putative father during her travail, and before del;very.
But it is not essential that this fact be alleged in her complaint, since this may be
made before the event has happened.
THE record in this case, which was a prosecution under the bastardy-act, being brought up by certiorari, Dana and Fessenden, for
Dennett, the putative father of the child, moved that it might be
quashed ; .first, because the prosecutrix had not alleged, in her complaint, that she accused the respondent in the time of her travail ;
secondly, because, though it appeared that the child was begotten
and born in the county of Cumberland, yet the prosecution was instituted in the county of Oxford, where only the mother resided ;
and thirdly, because the prosecutrix was admitted as a witness, when
it appeared that she did not accuse the respondent as the father of
the child till a short time after it was born, though before the pain
and peril of her situation were over.

D. Goodenow, for the prosecutrix, replied to the .first objection,
that no such allegation was necessary, she not being a competent
witness to prove that fact. To the second, he cited Commonwealth
v. Cole, 5 .Mass. 517; to show that the prosecution was not local,
not peing so made by statute.
To the third objection he argued that the mother was a competent witness, upon the principles of the common law, from the necessity of the case. The sound rule on this point is laid down by
chief Baron Gilbert, that where a statute cannot be executed without admitting the party as a witness, there, of necessity, he must be
admitted. Gilb. 1\Jv. 114; I Phil. Ev. 9G; Rex v. Johnson, Willes
425 note c; Rex t'. Carpenter, 2 Show. 47. On the same principle the plaintiff wa:; admitted in Berman v. Drinkwater, I Greenl.
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But if any accusation by the mother is necessary, here wa~ all, in
this case, which the statute can reasonably require. It must receive
such a construction as will not defeat its beneficial intent. The time
of travail, must therefore be taken to include the whole period of
pain and danger, as well after as before the birth of the child; otherwise, its wholesome provisions will be of no avail in all casscs of
accident, terror, forgetfulness of the attendants, or sudden and unexpected parturition.
WESTON J. delivered the opinion of the Court, at the ensuing
term in Lincoln.

It is objected that the complainant has not alleged in her complaint,
that she accu~ed the party charged in the time of her travail. This
cannot be regarded as· essential, inasmuch as the complaint may be
made, and the party held to answer, before delivery.
In Commonwealth v. Cole, 5 Mass. 118, Parsons C. J. says that
these prosecutions have usually been brought in the county where
the child is born ; and that they may generally be there tried, with
most convenience. But he adds, that the statute has not made them
local, and that there has been no decision upon this point. If neither
the statute, nor any judicial construction, which can be adverted to,
has limited a complaint of this sort to the county where the complainant is delivered, we are not satisfied tha the objection taken on
this ground can be sustained.
But we are all of opinion, as she did not accuse' the respondent
with being the father of the child, in the time of her travail, before
delivery, that this is a defect fatal to her prosecution. After delivery, antl before the removal of the after-birth, the mother may, and
doubtless does, suffer much pain ; and the solemnity of the crisis,
and a consciousness of danger, may continue to affect her mind and
conscience ; although probably with less force, from renewed hopes,
and apprehensions somewhat allayed. And the statute has made
her a competent witness only if she accuse in the time of her travail,
and before delivery. The statute of Massachusetts upon this subject, which is simihir to our own, has there received a judicial con•
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struction, to this effect, since the separati~n. Bacon v. Harrington,
5 Pick. 63.
It is however insisted that, independent of the statute, she is a
competent witness from the necessity of the case. If the statute had
authorized the complaint, without prescribing conditions, or the mode
of proof, there would be weight in this argument. The necessity of
receiving her as a witness, would be as strong as that under which
. the plaintiff is allc?v, ed to testify in E11gland, in prosecutions under
the statute of Winton; and under the statute made to prevent bribery at elections. But the right to prosecute is derived altogether
from the statute, and 1l,e accusation in question is there made an
essential preliminary to the adjudication, that the party charged is
the putative father.

Proceedings quashed.

The

STATE

vs.

SMITH.

A husband and wife having separated, pursuant to articles previously entered into,
in which he had stipulated that in the event of such separation the ehildren
should remain with her ; the court, on habeas corpus sued out at his request, ordered the children into the custody oft.ho mother, pursuant to the articles of
separation; she living with her father, and they being of an age to require her
care.
But independent of such articles, the court, in such cases, in the exercise of its
sound discretion, and for the goo,! of the children, will only free them from un•
due and improper rnstraint; the father having no vested right, in any case, to
the exclusive custody of his children.

Tms case is stated in the opinion of the Court, delivered by
PARRIS J. Previous to the last term a writ of ltabeas corpus was
granted, by one of the justices of this court, directed to the tlefendant, requiring him to bring up the bodies of Emeline Maria Hall,
Solomon Smitlt Hall, and .Jl.aron Oliver Hall, minors under the ageof fourteen years, and children of Jonathan Hall, the petitioner, alledged to be wronf:;fully restrained of their liberty by the defendant,
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and by him held in du res,, ag; inst their will and the will of their father. The writ was returned at the last term holden in this county,
and the children were produced in court to await its decision. From
the return it appears, that the petitioner married the defendant's
daughter, and that the children, described in the writ, are the issue
of that marriage ; that the eldest is between ten and eleven, and the
youngest between four and five years of age ;-that sometime in the
preceding February, the petitioner brought the eldest child to the
defendant's dwelling house and left her there, and that in the afternoon of the same day the petitioner's wife· came, bringing with her
the two other children named in the writ, and that she, with her three
children, have continued to live and dwell in the defendant's family
ever since, without any force or restraint on his part against them,
the children being under the management and direction of their
mother. It further appears that by certain a1·ticles of agreement,
under seal, entered into by the said petitioner and defemlaut, the former, some years since, conveyed a moiety of his farm in trust for
the use and benefit of his wife; that the defendant was one of the
trustees, and that the petitioner, by said articles of agreement, stipulated that "if, in consequence of any ill treatment by him, his wife
should be rendered unhappy and unwilling to cohabit with him, and
should make affidavit that she is so treated by him as that she cannot live happily with him, then she may live separately from him at
her own pleasure, and shall be at liberty to take the children under
her own control and custody, and keep them so long as they, the said
petitioner and his wife, should live apart;" that the said petitioner's wife did on the seventeenth of ~March last make affidavit that the
" ill treatment she had continunlly received from him, the said petitioner, is such that she cannot live with him in peace and quietness,.
and much less in happiness," and that they bave ever since continued
to live separate and apart from each other. It further appeared in
evidence, that, immediately previous to this separation, the petitioner
had been charged as the father of an illegitimate child, and had settled for the same, by note with sureties ;-tbat the other moiety of
his real estate and all his personal property had been conveyed by
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deed of mortgage and bill of sale, to inde.nnify his sureties, and for
the pavment ol his other deL ts.
The children being now in the custody of the mother, and in
court by her permission and consent, the petitioner seeks to reclaim
them through the interposition of the law, alleging his paramount
right to their custody, and that the court is not at liberty, in the exercise of any discretionary power, to deny his petition.
That the father is generally entitled to the custody of his infant
children, is a principle resulting from his obligation to maintain, protect and educate them. These are duties thrown upon him by the
law of nature, as well as of society, which he is not permitted to disregard, and which he could not conveniently discharge, if the object
of those duties were withdrawn from his control.
This right is, however, neither unlimited nor unalienable. It continues no longer than it is properly exercised ; and whenever abused,
or whenever the parent has become unfit, by immoral or profligate
habits, to have the management and instruction of children, courts
of appropriate jurisdiction have not hesitated to interfere to restrain
the abuse, or remove the subject of such abuse from the custody of
the offending parent. 4 Bro. Parl. Cas. 302; .11.mb. 301 ; 2 Bro.
Ch. Rep. 500; 10 Ves. 52; 1.2 Ves. 492; Jacob's Rep. 267. The
existence and origin of this power was elaborately considered in the
late case of Wellesley v. The Duke of Beaufort, 2 Russ. 1, wherein Lord Eldon is reported to have said, that "what he was called
upon to do ( to deprive the father of the custody of his children) was
a strong measure ; that the interposition of the court stood upon
principles which it ought not to put into operation without keeping in
view all the feelings of a parent's heart, and all the principles of the
common law with respect to parents' rights." In that case the mother was dead, and there existed no parental feelings adverse to those
of the father. He was not seeking to withdraw bis children from the
society of their mother, but from the custody of relatives more remote, and yet his application was denied Ly the Chancellor, and the
decision was confirmed, on appeal, by the House of Lords.
These authorities are not cited as precedents for a common law
comt, but they do establish the fact, that the right to control paren-
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tal authority has been claimec.l and exercised by the appropriate court
in England for more than a century.
The principle of depriving the father or the mother of the guardianship of their children, on the ground of notorious misconduct, is
also distinctly recognized in the civil code of France, art. 444, 389 ;
and, in cases of separation between husband and wife, the father's
right to the children is altogether rejected, and the courts entrust
the children to him, or to the mother, or to a third person, as the
interests of the child render expedient. Pail. 134, note e.
So the father, under our statute, may waive his parental rights,
and transfer hi~ power over, and assign the services of his minor
children to another, without their consent, until they arrive at the age
of fourteen; and it has been holden by the Supreme Court of Massachusetts, in an opinion delivered by the late learned Chief Justice,
that, at common law, he may even transfer this power for a longer
period, limited only by the child's minority and the father's life ; and
that, notwithstanding the statute, all contracts of service, legal at the
common law, still remain so. Day v. Everett, 7 .Mass. 145, cited
by defendant's counsel. The soundness of this doctrine, to the extent in which it is laid down in the case just cited, has been questioned by Mr. Justice Story in United States v. Bainbridge, I .lUason, 78, 65 ; and_ in another court of high authority it has been decided that the statute must be considered as controlling the common
law. 8 Johns. 328, Ex parte .McDowle. Be that as it may, there
can be no doubt but, under our statute, a father may transfer his
right to the custody of his children until they arrive at the age of
fourteen, without their consent. The suojects of this process are aU
under that age. From the articles of agreement recited in the re•
turn, and which are not controverted, it appears that the petitioner
did consent that, upon a Gertain contingency, his wife should be at
liberty to take the children under her own control and custody, and
keep them so long as the parents continued to live apart from each
other; and that this contingency has happened, manifestly through the
misconduct and fault of the petitioner. For it could not be expected that his wife would" live happily with him," or that his con•
dtict would fail" to render her situation unhappy," whenever it should
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come to her knowledge. She therefore, separated from him as she
was justified in doing, as well by law as his own agreement, and taking the children with her, returned to her father's; to whom the
petitioner had conveyed property in trust for her use and support.
Upon this evidence, the decision of the cause might, perhaps, be
placed. on the voluntary transfer by the father of all his authority
over these children to the wife, and that having so transferred his
power and waived his parental rights, he ought not to be permitted
now to reclaim them against her.
But there is another view of this case which seems to be supported by high and unquestionable authority. The object of the writ
of hateas corpus is to _remove illegal or impropet· restraint, and
when that is done, the power of the court in the premises is completely exhausted. From the preamble to the act directing this
process, as well as the 'ilct itself, it is manifest that its object was
merely to afford relief from every wrongful imprisonment or unlawful restraint of personal liberty. The fifth section provides that if
it shall appear that the imprisonment or restraint is without due order
of law or suffi~ient cause, the person imprisoned or restrained " shall
discharged from such commitment or restraint." Now the restraint in this case is nothing more than of the parental character,
exercised by the mother for the benefit of her children, and such
as the law permits or even enjoins to be exercised by all who are
clothed with parental authority. Tt does not appear that the children
are dissatisfied with remaining with the mother, or that they have expressed any wish to be returned to the care of their father.
Two of them are not of such age as to render it expedient to
consult their wishes. Neither does it appear that the mother is less
capable or disposed than the father, properly to govern and instruct
them ; or that they would be better supported under his control than
in their present situ,1tion. He, however, claims to have the custody and care of them as of right, and calls upon the court to enforce this right.
In Rex v. Delaval, 3 Burr. 1434, Lord Mansfield said " in writs
of habeas corpus di,:·ected to private persons to bring up infants, the
court is bound, ex debito justitice, to set the infant free from an im-
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proper restraint, but they are not bound to deliver them over to any
body. This must be left to their discretion according to the circumstances that shall appear before them." In Rex v. Smith, 2 Strange,
982, a boy under fourteen was broughf up on habeas corpus, sued
out by his father to obtain possession of him from his aunt; but the
court merely left the boy at liberty to go where he pleased, and he
chose to &tay with his aunt. In Commonwealth v. .IJ.ddicks, o/ ux.
5 Binney, 520, the father claimed the custody of his two children
one ten, the other seven years of age. They were brought up on'
habeas corpus by the mother, where it appeared that she had been
guilty of adultery, that the father bad been divorced from her a vinculo for that cause, that she had married the adulterer, in violation
of law, and was then living with him. Chief Justice Tilghman, in
delivering the opinion of the court, observed "we have considered
the law, and are of opinion that although we are bound to free the
person from all illegal restraints, we are not bound to decide who is
entitled to the guardianship, or to deliver infants to the custody of any
particular person, but we may in our discretion do so, if we think
that, under the circumstances of the case, it ought to be done.''
The court, however, refused the application, and permitted the chil.dren to remain with the mother. In the case of M. E. Waldron,
13 Johns. 418, the minor was residing in the family of her maternal
grandfather, her mother being dead. The case came before the
court on ltabeas corpus to the grandfather, sued out upon the application of the father, who claimed the custody of his daughter.Chief Justice Thompson, in delivering the opinion of the court, referred with approbation to the principles laid down in Rex v. Delaval
and added, " in the present case the child cannot be considered under any improper restraint. The case of Commonwealth v . .JJ.ddicks
is very much in point, and a strong corroboration of the principle
that it is a matter resting in the sound discretion of the court, and
not matter of right, which the father can claim at the hands of the
court." The application of the father was denied, and the minor
permitted to remain in the famiiy of the grandfather. The last authority to which I shall refer is United States v. Green, 3 Mason,
48Z. In that case a writ of habeas corpus had been issued upon
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the petition of Putnam, a citizen of New-York, against Green, a
citizen of Rhode Mand, to bring up the body of Eliza .11.. Putnam,
an infant daughter of the petitioner, about ten years old, alleged to
be wrongfully detained in the custody of the defendant, who was
her grandfather. In pronouncing the opinion of the court, Story J.
said, " as to the question of the right of the father to have the custody of his infant child, in a general. sense it is true. But this is
not on account of nny absolute right of the father, but for the benefit of the infant, the law presuming it to be for its interest to be under the nurture and care of its natural protector both for maintenance and educatio1J. When, therefore, the court is asked to lend
its aid to put the infant into the custody of the father, and to withdraw him from oth,}r persons, it will look into all the circumstances,
and ascertain whether it will be for the real, permanent interest of
the infant; and if 11he infant be of sufficient discretion, it will also
consult its personal wishes. It will free it from all undue restraint,
and endeavor, as for as possible, to administer a conscientious, parental duty with reference to its welfare. It is an entire mistake to
suppose that the co,Jrt is at all events bound to deliver over the infant to his father, )f that the latter has an absolute vested right in
the custody."
From an examination of these authorities, I consider the law
well settled, that it ,s in the sound discretion of the court to alter the
custody of these minor children or not, and that the father cannot
claim them as maher of right. In the exercise of that discretion
under which I am presumed to act in this case, I cannot forget that
the eldest of these children is a daughter, requiring peculiarly the
superintendance of a mother ;-that the others, although males, being of tender ages, may probably be as well governed and instructed
by her as by the fa:,her, especially as it)s in evidence, from the petitioner's witnesses, .hat she is a "smart, industrious woman, and a
kind, good mother";-that the parental feelings of the mother toward her children are naturally as strong, and generally stronger
than those of the father ;-that the separation of the heads of this
family bas been ca1 sed by the imprudent conduct of the petitioner,
and that by his vokntary act he consented, in case of such separa•
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tion, to relinquish to the mother the right of custo<ly and control of
her children, and conveyed a moiety of his real estate in trust for her
support, and that the residue of his property is mortgaged and conveyed to indemnify his sureties and for the payment of his debts.
All these considerations seem to require that this application should
not be granted; and in this opinion my brethren unanimously concur.

Fessenden, for the petitioner.

N. Emery,

for the respondent.

OASES
IN THE

SUPREME JUDICIAL COURT
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STIMPSON

vs.

SPRAGUE

ad'x .

.Ossumpsit lies against an attorney for negligence in transacting the business of
his profession; and this cause of action survives against his administrator.

Tms was an action of assumpsit, against the administratrix on the
estate of the late Josepli Sprague, Esq. a counsellor of this court;
in which the plaintiff declared on a general undertaking and promise
of the intestate, in consideration of his fees to be paid, to conduct a
certain suit in a proper, skilful and diligent manner; and for the securing of the debt sued for in that action, to sue out execution upon
the judgment, and deliver it to an officer within thirty days after the
rendition of judgment ; and alleged his neglect in this particular,
whereby the attachment of the debtor's goods was dissolved, and the
debt lost. The second and third counts were the general counts for
money had and re.:;eived, and for money laid out and expended.
After verdict for the plaintiff, the defendant moved in arrest of judgment that the cause of action stated in the first count, to which alone
the evidence applied, being founded in the alleged negligence of the
intestate, did not by law survive .

.11.llen and Farley, for the defendant, cited McMillan v. Eastman,
4 Mass. 378; Cravath v. Plympton, 13Mass. 451; Toddv.Brad-
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ford, 17 Mass. 567 ; Stebbens v. Palmer, 1 Pick. 79 ; Holmes v.
Moore, 5 Pick. 257.
Greenleaf and Ruggles, for the plaintiff, cited 2 Saund. 2 I 6,
note; Paine v. Ulmer, 7 Mass. 317; Troup v. Smith's ex'rs 20
Johns. 33; 1 Chitty's Pl. 53, 91; 2 Ld. Raym. 973; 7 East 134,
136 ; Hambly v. Trott, Cowp. 376.
MELLEN

C. J. delivered the opinion of the Court at the ensuing

June term in Kennebec.
The only question for decision arises upon the motion in arrest of
judgment, founded upon the first count ; it not being contended that
there was any evidence on trial applicable to either of the other counts.
The counsel contends that the cause of action set forth in the first
count does not by law survive against the defendant as administratrix.
It certainly is an established principle of law that actions founded on
a contract made by a testator or intestate survive against the executor
or administrator. The case, however, of a promise to marry, seems
to be an exception, as settled in Stebbins v. Palmer, cited in argument,
and in the cases there mentioned. The only material inquiry, then ,to
which we are required to direct our attention, is whether an action of
assumpsit would have been maintainable against the intestate in his
life time, to recover damages sustained by the plaintiff by reason of
the negligence alleged ; for if so, then the present action is well
founded. We are not called upon to decide whether an action of
assumpsit will lie against a sheriff or his deputy, or a coroner, or any
other legal officer, for a neglect of his official duty. The usage has
been in such cases-10 declare in a special action on the case, desCl'ibing the negligence or malfeasance. In the case of McMillan v.
Eastman, Parsons C. J. says, "the remedy against a public officer,
for neglect or misbehaviour in executing his office, is generally by
an action of the case, alleging his misdemeanor, or sometimes by an
action of debt, according to the nature of his misfeasance, but not by
an assumpsit as implied by law." Sprague, the intestate, was not a
public officer, and therefore does not necessarily come within the limitations above specified. The general principles in relation to this
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subject are clearly stated by Archbold in his digest of the law relative
to pleading and evidence pages 23, 24. " If a man undertake an office, employment, trust or duty, he thereby, in contemplation of law,
impliedly contracts with those who employ him, to perform that with
which he is entrusted, with integrity, diligence and skill; and if he
fail so to do, it is a breach of contract, for which the party may have
his remedy by action on the case, or, in most cases, ·by actio~ of assumpsit." Here the principle, so far as relates to an office or officer, does not accord with the doctrine as laid down by Parsons C.
J. in the above case of McMillan v. Eastman. Arclibold further
observes-" So if through any gross and culpable negligence of an
attorney, his client be damnified, the client may have his remedy
by action of assumpsit, or action on the case. And in I Chit.
Pl. 92, it is said that ass1tmpsit lies upon contracts to serve, and
perform works, and against attorneys and solicitors, wharfingers,
surgeons, inn-keepers, carriers and other bailees for neglect or
for breach of duty. In 2 Chit. Pl. 96, is the form of a declaration in assumpsit against an attorney for neglect and breach of
duty. The case of Church o/ al. 'IJ. Mumford, II Johns. 479,
supports the same principle. It was an action against an attorney for negligence in the management of certain business entrusted
to his personal care. The court considered all the three counts as
in assumpsit. Thompson J. in giving the opinion of the court says,
"The gravamen alleged is a breach of duty arising out of an employment for him ; and the same circumstances which shew a breach
of duty, amounting to a tortious negligence, shew also a breach of
promise, implied from the consideration of hire. A party may generally declare either way ;" that is, in case or assumpsit. So in
assumpsit against a tenant for not using a farm in a workmanlike
manner, according to the customary course ; the plaintiff must
prove the occupation, and the promise results. 1 Stark. Rep. 82 ;
Powley v. Walker, 5 D. o/ E. 373; Leigh v. Hewet, 4 East, 154.
So in Nelson v. Aldridge, 2 Stark. Rep. 384, the plaintiff declared
in assumpsit against an auctioneer for having recinded a contract
of sale which he had made, contrary to his duty as auctioneer; it
was held that the action was maintainable upon the promise implied
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by law from the employment of the auctioneer, and his sale of the
goods, without proof df an express promise not to rescind the contract.
In Hambly v. Trott, Cowp. 372, the principle as laid down by Lord
:Mansfield is this-" Where the cause of action is money due, or a
contract to be performed, gain or acquisition of the testator, by the
work and labor or property of another, or a promise of the testator
express or implied ; where these are the causes of action, the action
survives against the executor." The court observe in Stebbins v.
Palmer-" where there is a duty as well as a wrong, an action will
survive against the executor. He is responsible for the debts of the
deceased, and for all undertakings and acts that create a debt, as
far as there are assets." The distinction, as stated by the court, is,
that causes of action which affect the estate, survive for or against the
executor; those which affect the person only do not.
An attorney, by presenting himself to the community as such,
impliedly engages and promises to those who employ him that he
will faithfully and carefully transact the business which may be entrusted to him ; and when this engagement is disregarded and promise violated by his unfaithfulness or inexcusable inattention, he, or his
executor or administrator, must respond in damages to the injured
party. In the present case, though Mr. Sprague, the intestate, sustained the fairest reputation in his private and professional life, yet in
the instance ~tated in the plaintiff's declaration, the jury have decided that he did not exercise that care and watchfulness which his
duty required ; and that in consequence of his inattention the plaintiff's loss has been sustained. We think that on legal principles the
motion in arrest of judgment cannot be sustained. There must be
Judgment on the verdict.
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COLSON

vs. BoNzEY,

The reg;ister or enrolment of a vessel at the custom house is not conclusive evidence of ownership.
Hence the mortgagee of a ship, not in possession, thongh he appears in the ship's
papers as the sole ownor, is not liable for supplies directed by the master.

Tms was action for supplies furnished to the defendant's vessel
by order of the master; and came up by exceptions to a nonsuit ordered proforma by Smith J. by consent of parties in the court below;
It appeared that in 1825 the vessel was conveyed to the defendant
in mortgage, by .11.le,wnder Staples ; the conveyance being apparently absolute, and a separate bond of defeazance being executed
at the same time. She continued, however, in the employment and
under the control of the mortgagor, and of his brothr,r Joshua Staples, who was master and afterwards owner, till .!lugust 1828, when
she was condemned and sold for a violation of the revenue laws. In
1827, when she was under a fishing license, the bounty was received by the defendant. The supplies were furnished in .!lpril 1828,
to Joshua Staples the master; who testified that ho then considered
himself the sole owner, the defendant having previously, on the renewal and :;ubstitution of his notes for those of .11.lcxander, offered to
discharge his lien on the vessel ; and that he then informed the plaintiff that he was the sole owner, and paid him in part for the st1pplies;
and that he still expected and intended to pay him the residue. The
defendant had not received any of her earnings, except the I.Jaunty in
1827; nor had he claimed any interest in her, after he gave up the
notes of .11.lexandci· in exchange for those of Joshua Staples.

:Mitchell, for the plaintiff, relied on the register a£ incontrovertible
evidence of property; Marsh v. Robinson, 4 Esp. 98; and cited
Westerdell v. Dale, 7 D. f E. 306, to show that a mortgagee, out
of possession, was liable for repairs .
.11.llen, for the defendants, cited Hussey v. .11.llen, 6 Mass. 164 ;
James v. Bixby f al. 11 Mass. 34; Reynolds i•. Toppan, 15 Mass ..
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370; Dame v. Hadlock, 4 Pick. 458 ; Perry v. Osborn, 5 Pick.
422; Frazer v. Jl!arsh, 13 East 238; Cutler v. Winsor, G Pick.
335 ; Briggs v. Wilkinson, 7 Barnw. ~ Cresw. 30; Champlin v.
Butler, 18 Johns. 169.
'WESTON

J. delivered the opinion of the Court, at the ensning July

term in Waldo.
Ship owners are answerable for repairs done, or supplies furnished
for their ships, by order of the master; he being their agent; and
they receiving tbe benefit of such repairs or supplies. The defendant \Vas the registered owner of the vessel, when the supplies in ques-

lt appears however from the dep'.lsition of
Joshua Staples, that at that time, the defendant held the vessel, as
security for money due him from the said Joshua, and from /lle.xander Staples. They had a bond from the defendant for a bill of sale,
whenever they paid the money, for which the vessel was pledged.
Prior to these supplies, Alexander had relinquished all his interest
to his brother Joshua. It further appears that the defendant never
had the possession, management or direction of th:s vessel ; but at
the time of the supplies, she was under the exclusive control of
Joshua Staples. From these facts it is manifc,;t, that the defendant
was a mortgagee of the V€ssel, not in possession.
In Jackson v. Vernon, l H. Bl. 114, it was expressly decided,
that a mortgagee of a ship not in possession,, is not liable for supplies
furnished to such ship. The master is not his agent. He does not
appoint him ; nor does he receive the freight or earnings of the ship.
This principle is fully supported by the cases cited for the defendant. The cases of Westerdell v. Dale, and of Marsh v. Robinson,
cited for the plaintiff, turned upon the provisions of the English registry acts, wl1erein transfers of ships, or of any interest therein, are
declared-void; unless certain formalities prescribed are pursued.
There is no corresponding provision in the act of Congress, concerning the registering and recording of ships or vessels. If the
comsc required by our statute is not pursued, the transfer is not
!.hereupon void~ but the vc~sel loses the character :in<l priviJeg-

tion were furnished.
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es of an American bottom. Hence, in this country, the register is
not conclusive proof of ownership, and other evidence is admissible.
In later cases even in England, it has been held that notwithstanding
the registry acts, which were passed for the security of the revenue,
and to prevent foreign ship owners from enjoying the privileges of
British subjects, the legal owner, or he who appears by the register
to be such, is not liable for supplies directed by the master, if it appears that the latter was not his agent, nor the supplies furnished for
his benefit. Young v. Brander, 8 East, IO; Frazer v. :Marsh, 13
East, 238; Melver v. Humble, 1(i East, 169; Briggs v. Wilkin7 Barn o/ Cresw. 30.
There is another point taken in the defence. From the deposition
of .Toshua Staples, it appears that the supplies were furnished exclusively upon his credit, ~nd upon his special promise. This excludes
the implied liability of the owner. But the case does not require
the aid of this principle, the defence being sufficiently maintained
upon the other ground. The exceptions are overruled, and the
nonsuit confirmed.
:-lee Tucker v. Buffinton, 15 Mass. 477.

GROTON

vs.

DALLHEIM.

Though the payes of a promissory note in<lorsed it merely to give it currency,
knowing, at the same time, the insolvency of the maker; this, it seems, does
not excuse the want ofa demand, and notice to the in<lorser.

JJ.ssumpsit by the indorsee against the last indorser of a promissory
note, made Feb. 28, 1828, payable in one year. This cause came
up by exceptions to the opinion of Smith J. who had nonsuited the
plaintiff in the court below.
It appeared from the exceptions that the note was presented to
the maker for payment on the 23d or 24th of .February 1829; but
tliou?;h all the parties dwelt in PValdaborough, no notice was ?;iven
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to the indorser till May or June following; when the plaintiff after
stating to him the demand and refusal, requested him to settle it, or
pay the money he had advanced to him ; to which the defendant replied that the maker would pay it, and he would risk it; or something to that effect. The note was negotiated to the plaintiff, for a
loan of money, in October 1828. There was evidence showing that
in December 1828, the maker was considerP,d insolvent; but that in
February following he deemed himself solvent, and actually paid some
debts. A day or two after the service of tbe writ, th(l defendant
told the officer he would come and settle the demand with tee pl:tintiff, by giving his own note for the amount, saying he thought he could
collect it of the maker.
N. Groton, for the plaintiff, relied on the insolvency of tlie maker
as excusing the want of seasonable notice of the dishonor of the note ;
the insolvency, as he contended, being known to the in<lorser, whose
engagement was therefore a simple and absolute promise to pay at
the time. Hopkins v. Liswell, 12 Mass. 52.
Reed, for the defendant, cited 12 Mass. 89 ; -Crossen v. Rutchinson, 9 Mass. 205.
MELLEN

C. J. delivered the opinion of the Court.

The note in this case became due on the 23d clay of February
1829. The evidence is that the demand was made on the maker
of the note on that day, or the day following. As all the parties ]iv. ed in the same town, the demand should have been made on the
23d. No reason appears that would justify the delay till the next
day. The notice to the defendant was out of all time. It is said, however, that notice to him was unnecessary, inasmuch as the maker was
insolvent at the maturity of the note. This does not appear ; on that
point the proof was contradictory. The maker testified that at that
time he was able to pay all his debts. But if he was insolvent when
the note became due, that circumstance would not dispense with the
necesity of reasonable notice to the defendant, who is sued as indorser., Bond v. Farnham, 5 Mass. 170; Crossen v. Hutckiru:on,_ 9
Mass. 205; Sanford v. Dillaway, 10 Jl1.ass. 52; Farnham v.
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Fowle, lZ .Mass. 89.

It is true it is laid. down in Chitty on bills

151, that the payee of a promissory note, indorsing it to give it
currency, and knowing of the insolvency of the maker at the time
of such indorsement, cannot, in an action against him as indorser,
insist on the want of notice. But in Nicholson v. Gout/tit, 2 H.
Bl. 609, and Jackson v. Richards, 2 Caines 343, a different doctrine seems to be recognized as the correct one. In this case, however, it is immaterial to inquire which is the better opinion; because
the exceptions do not show that the defendant knew of the insolvency of the maker at the time of the indorsement, even if'it then
existed.
But it is further contended that the defendant promised, two or
three days after the writ in this action was served, to pay ~he note,
he knowing that he had not been notified in season. In the first
place there is no proof that he made any such promise to the plaintiff; he was only conversing with the officer as to his intentions.
Besides, if he had made such a promise to the plaintiff, it would not
bind him, unless at the time he was informed of all the facts; and
there is not the least evidence that he knew of the total uncertainty
as to the time when the demand was made on the maker. If made
on the 24th of l?ebruary, then no liability existed on that ground, and
so the promise was without consideration. The exceptions are over••
ruled and the judgment of the court of Common Pleas confirmed.
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The inhabitants of WARREN, petitioners for review, vs.
The inhabitants of HoPE.
At tho hearing of a petition for review, the petitioner will be confined to the facts
and witnesses named in the petition.
No new trial or review will be granted on account of newly discovered evidence,
if such evidence is merely cumulative.
Reviews and new trials will be granted, where a material witness, whose testimony at the trial was against the interest of the petitioner, has since discovered
that he testified incorrectly, by mistake :Or, where the newly discovered evidence relates to confessions or declarations
of the other party respecting a material fact, and inconsistent with the evidence
adduced by such party at the trial :Or, where such newly discovered evidence was placed beyond the knowledge or
contl'Ol of the petitioner, by means of the other party, and with a view to prejudice the petitioner's cause.

A-r the hearing of this case, .flllen, for the petitioners, offered as
witnesses several persons whose names, and the testimony expected
from them, were not mentioned in the petition.

Greenleaf and Ruggles, on the other side, objected that the respondents had come prepared to meet only the facts and witnesses
stated in the petition ; and that to admit new matter, or to call other
persons to testify, would render the notice given to the respondents
altogether illusive. The petitioners had alleged that they had " other witnesses" to the same facts. But TnE CouR-r held them to the
witnesses, as well as to the facts, named in the petition ; and afterwards delivered their opinion to the following effect.
CumA.

We must deny a review in this case.

The petition does

not disclose any ground for granting one. The new evidence therein referred to is all merely cumulative, and designed to strengthen
the evidence given on the former trial. Proof of this kind may frequently be procured on both sides ; but to grant reviews or new trials, in such cases, would lead to unreasonable delay, and be a plain
disregard of the maxim, interest reipublica ut sit finis litiurn. In
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governing ourselves by the application of the above stated principle,
we are acting in concert with the courts in New York and Massachusetts. As applications for new trials and reviews, on account of
newly discovered evidence, are every year becoming more frequent,
we have thought proper to avail ourselves of this opportunity to state,
for the information and government of all concerned, the principles
by which the court are regulated in cases of this kind.
On hearing upon a petition for review, the petitioner will not be
permitteu tu oirnr tesurnony as to any newly discovered evidence,
except that which may be stated in the petition.
No new trial or review will be granted on account of newly discovered evidence which is merely of a cumulative nature. But the
following kinds of proof may be considered as exceptions to the general rule ; and furnish ground for a new trial or review, viz : 1. That a witness, whose testimony on the trial was in its tendency against the interest of the petitioner, has ascertained that he
testified under a mistake, and that the facts do not exist as he testified that they did.
2. When the newly discovered evidence relates to confessions or
declarations of the other party, as to some influential fact, unknown to
the petitioner at the time of trial, and inconsistent with the proofs
adduced and urged by such party.
3. Where such newly discovered evidence was directly or indirectly placed beyond the knowledge or control of the petitioner, by
means of the,,other party, and with a view to prejudice -the petitioner's
cause.
At present we do not admit any other exceptions to the principle
before stated.

REGULJE GENERA.LES.
Rules a11 to practice in Chancery cases, established by the Justices of
the Supreme Judicial Court of Maine, at Portland, November Term,
IB~
.

I.
Ordered, that the rules and regulations adopted by this court at
York, August Term, 18.20, respecting practice in chancery cases,
be and the same are hereby repealed as to all future proceedings;
and that the following rules and regulations in relation to the proceedings and practice in such cases be, and the same are hereby
established,
General outline of practice.

The Court adopt, as the outline of practice, the practice of the
Supreme and Circuit Courts of the United States in chancery cases,
so far as the same is not repugnant to the constitution and laws of
this State, or changed and simplified by the following rules.

III.
Of prolixity and useless averments.

AH unnecesssary prolixity and repetition in the pleadings, and useless or obsolete averments, shall be avoided ; of which class averments as to combination and pretence may generally be considered.

IV.
Of charges and interrogatories.

All original bills shall contain a full, clear and explicit statement of
the plaintiff's case, and conclude with a general interrogatory; but
the plaintiff may, when his case requires it, propose specific interrogatories, ancL may allege, by way of charge, any particular fact, foF
the purpose of putting it in issue.
61
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V.
Of the manner of the answer.

Upon the general interrogatory contained in the bill, the defendant
shall be required 'to answer as folly, directly and particularly, to every
material allegation or statement in the bill, as if he had been thereto
particularly interrogated.

VI.
Of the subpama.

The original process to require the appearance of the defendant 1
(when the bill is not inserted in an original writ as provided by statute)
shall be a subprena in the form following.
State of Maine.
- - - ss. To A B of.
(addition.)
Greeting.
We command you that you appear before our Supreme Judicial
Court, next to be holden at - - ; within and for said county of
- - , on the - - Tuesday of - - next, then and there to answer to a bill of complaint exhibited against you in our said Court, by
C D of - - (addition) and to do and receive what our said Court
shall then and there consider in this behalf. Hereof fail not, under
the pains and penalties of the law in that behalf provided.
Witness P. M. Esq. the - - day of - - , in the year of our
Lord 18Clerk.
The writ shall bear teste of the Chief Justice, or first Justice of
this Court, not a party to the suit, and shali be under the seal of the
Court, and signed by the clerk. It shall be served by the same officers, and in the same manne1·, as other original writs of summons are
by law to be served.

VII.
Of the return day, and time of entering appearance.

The bill may be filed in the clerk's office in vacation, and a subprena shall thereupon issue of course, upon the application of the plaintiff or his soli.citor, returnable at the then next term of the Court.
The subprena in such case, shall be served fourteen days at least before the return day. When the bill is filed in term time, the Court
will order the subprena, returnable on a certain day in the same term,
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or at the ensuing term, as the case may require ; but the defendant
shall never be compelled to appear, nor subject to any penalty fo1·
not appearing, unless the subprena be served upon him fourteen days
at least before the day on which it is returnable.
Of the service ofa copy of the bill, and time of making answer in such cases.

The plaintiff may in all cases cause the defendant to be served with
a copy of the bill, at the same time the subprena is served, and by
the same officer ; the copy to be delivered to the defendant, 01· left at
the last and usual place of his abode, and to be attested by the
clerk, unless the bill is inserted in a writ of attachment or summons ;
in which case the copy shall be attested by the officer by whom the
writ is served ; and when such copy of the bill shall have been duly
sen,ed on the defendant, sixty days or more before the day on which
the writ is returnable, the defendant shall be held to demur, plead or
answer, on the return day of the writ, unless, for good cause :;hewn,
the Court shall allow further time for the purpose.

IX.
Of the time of answering, pleading, and taking testimony.

When a bill is filed in term time, and a subprena is issued returnable at the ensuing term, the defendant shall file his demurrer, plea
or answer in the clerk's office at such time in vacation as the Court
shall order, not less than sixty days after service on him of the subprena and of the att~sted copy of such order at the service of the
subprena. And when an answer is so filed, if not excepted to, the
plaintiff may file his replication in the clerk's office in the same vacation ; and upon giving notice thereof to the defendant, not less
than thirty days before the ensuing term, the parties may proceed to
take the examination of their witnesses, so that the cause may be
heard and determined at the ensuing term, or if the plaintiff shall
elect to proceed to a hearing on the bill and answer, he may give
notice thereof to the defendant, not less than thirty days before the
ensuing term, and the cause shall then hA haard and determined accordingly. In the computation of time, as mentioned in these rules,
the day on which service is made or notice given, is to be excluded.
And all notices herein required to be given by either p:.irty to the
other, may be given to his solicitor or counsel in writing.
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X.
When the bill may be taken pro confesso.

If the defendant, after being duly served with the original process
or with the subprena, shall neglect to enter his appearance on the return day thereof; and if it shall appear to the Court, by the return
of the officer or otherwise, that he had personal notice of the suit,
fourteen days at least before such return day, his default may be reporded, a.nd th13 pill may be taken pro confesso.

XI.
Before whom the answer may be' sworn to.

Tpe answer of a defendant may be sworn to before any Justice of
the Peace, and shall be returned inclosed and sealed, to the Clerk's
office, and be by hirp opened and filed.

XII.
Proof to be by depositions.

All proof shall be by depositions ; which, after issue joined on a
plea, or after answer and replication are filed, may be taken, certified,
opened, filed and used, in the same manner, and under the same
regulations, as depositions are which may be taken tq be used in trials
at common law.
XIII.
Of the trial of facts by a jury.

Whenever it shall become necessary or proper to have any fact
tried or determined by a jury, the court will direct an issue for that
purpose to be formed by the parties, containing a distinct affirmative
of the points in question, and a denial or traverse thereof; and the
issue thus formed and joined will be submitted to a jury, in the same
court in which the suit may be depending.

XIV.
Of pleas in bar.

A defendant may in all cases, should he elect so to do, avail himself of the subject matter of a plea in bar, by inserting it in and as
a part of his answer~
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xv.
Of overruling pleas and demurrers.

Demurrers, pleas and answers shall be decided on their own respective merits. Answers are not to be considered as overruling
pl~as, nor answers or pleas as overruling demurrers.

XVI.
Of amendments.

Amendments may be made by leave of court, in any part of the
proceedings, or stage of the cause, on such terms as they may judge
reasonable and proper.

XVII.
Of depositions in perpetuam.

Depositions in perpetuam rei memoriam may be taken for and
used in the same manner in the trials of cases in chancery, as in cases in the courts of common law ; provided they are taken and recorded in conformity to the statute in such case made and provided.
I

XVIII.
Of bills ofre'Dii,or.

In those cases where, according to chancery practice in said courts,
a bill of revivor would be necessary, the original bill may be amended according to existing facts, if a change has taken place as to the
person entitled to prosecute the suit ; and if the change taken place
relates to the person or persons proper to defend, a suggestion thereof shall be inserted by way of amendment of the bill, and a subprena
shall be served as before mentioned, on the person substituted or
joined, to appear and answer to the bill.

XIX.
Of supplemental bills.

And when, according to chancery practice in said courts, a supplemental bill becomes necessary and proper, the same may be dispensed with; and the new facts shall be inserted by way of amendment

of the original bill, at any time bejore decree ; and where new parties ~re rendered necessary in the defence, a subprena shall be served
on them as aforesaid, to answer to the bill.
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STATE OF MAINE.
House of Representatives, January 11, 1826.
Ordered, that the Justices of the Supreme Judicial Court be requested to give
an opinion to this House on the following questions, viz :
1st. Has a town, having a right to choose a Representative, the power to waive
the right, and vote not to choose a Representative, and would such vote bind the
minority in such town ?
2d. Have towns and plantations classed in Districts for the purpose of choosing
a Representative, a right to send a Representative, when a majority of the towns or
plantations have voted not to send ?

To the Bonorable the Speaker of the Bouse of Representatives of
the State of Maine :
THE undersigned has been furnished with a copy of the Order of
the House of the 11th inst. requesting the opinion of the Justices of
the Supreme Judicial Court on the following questions, viz.
1. Has a town, having a right to choose a representative, the
power to waive that right and vote not to choose a representative ;
and would such vote bind the minority in such town ?
2. Have towns and plantations, classed in districts, for the purpose of choosing a representative, a right to send a representative,
when a majority of the towns or plantations have voted not to
send one?
These questions have been submitted to all the members of the
Court, and been carefully examined by them ; but after mature deliberation they have not been able to agree in opinion. l\lr. Justice
Weston, having been consulted by letter, has communicated his answers to the questions proposed, which accompanies those of the undersigned to the same questions. These answers you are respectfully requested to lay before the Honorable House. From the opinion
given by Mr. Justice Weston and myself, Mr. Justice Preble dissents.
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While Maine was a part of Massachusetts, the Supreme Judicial
Court, in the year eighteen hundred and fifteen, unanimously gave
their opinion to the House of Representatives, pursuant to request,
stating " that the right to send a representative is a corporate right,
vested in the several towns by the constitution, and can be exercised by them only in a corporate capacity ; and that it necessarily
followed, that when a town is legally assembled for the purpose of
electing a representative, if a vote pass not to send one, the minority
dissenting from that vote cannot legally proceed in the choice." The
Court, in giving the above opinion, allude to a similar one pronounced by two other Justices in the year eighteen hundred and eleven,
and distinctly recognized and confirmed it. These opinions were
considered as the rule of decision and proceeding in Massachusetts,
at the time when Maine became an independent State ; and would
seem to be entitled to the same consideration in this State now, except so far as our own constitution contains provisions inconsistent
with the principle on which the beforementioned opinion was founded. In Massachusetts the right of representation enjoyed by towns,
is founded upon and regulated by a certain constitutional ratio of
population, which ratio has no r.elation to any county apportionment.
In this State, such apportionment is established ; and it became necessary, in consequence of our constitutional limitation as to the number of representatives which should compose one pranch of the legislature. The apportionment being made, our constitutional ratio
is applied to the several towns and plantations, composing the counties respectively. In Massachusetts the right of representation is ascertained and decided by a single process ; that is, by applying the
constitutional ratio. In this State the right is ascertained and decided by a double process ; that is, first by the county apportionment,
and then, by the application of the constitutional ratio, to the towns
and plantations in the respective counties.
The true answer to the first question proposed by the Honorable
House, depends on another question; which is, whether this difference
as to apportionment and ratio, changes the principle of law as to the
exercise of the corporate rights of a town in relation to the choice of
a representative, so far as that the vote of a majority can have no
effect on the rights of the minority, when that vote is not to elect
a representative.
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If in this State the right of a town to elect a representative is 11
corporate right, then it must be exercised in accordance with those
principles which regulate all other corporate proceedings ; one of
which principles is, that the voice of the major,ity is decisive, and
binding on the rights of the minority.
On the 22d of March 1821, the apportionment of representatives
was made, as nearly as it then could be made, according to the
number of inhabitants which each county then contained ; which ap•
portionment remains unaltered : and it was found that by applying
the constitutional ratio to the towns in the county of York, for instance, each of those towns was entitled to send one representative ;
and accordingly it was so declared by the resolve of the above date,
in virtue of which the apportionment was made. Now, in the choice
of representatives, each of those towns acts independently of all the
other towns in the county ; there is no community of interest among
the people of that county in respect to the elective franchise. Each
corporation decides and acts for itself, and as much so as it did for:.
merly under the constitution and laws of the parent Commonwealth.
Why then cannot any one of those towns waive the right that belongs
to it, and decide not to elect a repr~sentative? Can the right be
properly denominated any other than a corporative right. The 3d
section of the first part of the 4th article of our constitution says,
" Each town having fifteen hundred inhabitants may elect one representative"-and the resolve before mentioned says, " The county
of York shall choose twenty three representatives, apportioned in
the following manner, viz. the town of York one, Kittery one,"
&c. Thus, by the language of the constitution, and the resolve, the
'' town" is to choose ; the right is expressly given to the corporation,
not to the individual inhabitants; much less to a minority, to elect
a representative, against the will and contrary to a vote of the majority duly passed in a legal town meeting, which is the only mode in
which a corporation can expressly declare its will and perform its
acts. The apportionment of representatives among counties is only
one process towards arriving at a particular result : that being obtained, its nature and character are the same as though it had been
at once declared in the constitution, without the intervention of this
process. And if a town may waive the right of electing a representative by a major vote of the inhabitants, in a legal town meeting,
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even though it is thereby rendered liable to a fine at the discretion
of the House of Representatives, according Lo th<'! opinion of the Su~
preme Judicial Court of Massachusetts; there is less objection, in
this State, to the exercise of this corporate right, inasmuch as no
such penal consequences follow. It will be observed, that in considering ttlis first question proposed, the argument has reference only
to the exercise of those corporate powers, by means of which the
rights of the minority are bound, as a consequence of the lawful
waiver of the corporate right of election, by a vote of the town not
to send a representative. It is true the selectmen of a town may
wilfully refuse and omit to issue a warrant for calling a town meeting
for the choice of a representati\·e ; or, if a meeting be called accord•
ing to law; may refuse, or wilfully or with improper motives omit to
attend and preside at the meeting, and thus deprive those who may
differ from them iu opinion as to the candidate proposed, and who
may in fact be a majority of the town, of the opportunity to give their
votes and elect the candidate to office : still this is no lawful exercise of corporate powers; but a wrongful act of individuals : and it
would seem that a voter, thus deprived of his right of suffrage, might
maintain an action against the wrong doers, and recover his damages
as well ::is when his rights are improperly <lenied and his vote illegally refused at the polls. It may be said that if one town may, by
a major vote, decide not to elect a representative, and thus effectu~
ally bind the minority and prevent any choice, then all towns may
do the same, and thus dissolve the government. So if all the States
in the Union shO'Uld refuse to elect senators to represent them in Con~
gress, they could dissolve the federal government. Still there is no
coercive power, by which to compel the legislatures of the several
States to elect senators. Both the cases supposed, however, are extreme cases, and they therefore do not furnish any legitimate basis of
argument; much less ground for decision. For the reasons above
stated, the undersigned is of opinion that a town, having a right to
choose a representative, has the power to waive that right, and vote·
not to choose a representative ; and that such vote binds the mi'nority
in such town.
The second question proposed by the Hon. House seems to involve different principle's and to rest on different grounds :-principles and grounds peculiar to thi's State, and rendered so by the spe62
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cial provisions of our constitution. It is apprehended that an atten•
tion to these provisions will lead to a result that is perfectly satisfactory ; being similar to that which is produced in some other cases, in
virtue of other provisions of the constitution, and one with which all
have long been familiar. The provisions now alluded to are those
which have reference to the election of Governor and Senators ; in
both which cases, though the votes are given and declared in open
town meetings, yet town majorities, as such, are of no importance ;
because a majority of all the votes tltrown is necessary to a choice
of any candidate. In these cases it is evident that the elective fran•
chise is not a corporate right, which is exercised by the inhabitants of
the several towns voting; if such were the case, the election would
be decided by the aggregate of corporate majorities. In these electlons we know that the right of suffrage is an individual rigltt, enjoyed by each voter independently of all others ; and for the greater
convenience and certainty, the votes of all who give them are collected and received in town meetings, by certain officers designated
by the constitution for the purpose ; but without the exercise of any
of the proper corporate powers and rights of the town. The constitution might as well have designated any other mode of collecting
the sense of the qualified voters throughout the State, in one case;
and throughout the senatorial district in the other. Such being the
well known principle in the two instances stated, the next inquiry is
whether the same principle is to be applied in the election of a representative in a district, consisting of two or more towns or plantations, classed according to the before mentioned section of the constitution. In such a case, independent corporations form the district,
as they do a senatorial district; and in the same manner, the members of each corporation, qualified as electors, vote in their own respective public meetings, as is prescribed in the 5th section of the first
part of said 4th article ; but the same section provides how the whole
number of votes thrown in both or all the town or plantation meetings
shall be ascertained ; and declares that a majority of all tlte votes
shall be necessary to a choice. Here also, it is seen, that town ,or
plantation majorities, are of no consequence as such ; because each
voter acts independently of all others, in the exercise of his own individual right of suffrage ; and of this he cannot be lawfully deprived by any c01·porate act of the town or pla11tation where he has
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a legal right to vote. Whatever course the majority may incline to
pursue, he has a right to give his vote for the candidate he may prefer; and it is the duty of the presiding officers to receive and dispose
of it as the constitution has directed ; and, as has been before observed, when such officers violate their duty, and thus improperly deprive a citizen of his right of suffrage, they are answerable in damages to the party injured. As, therefore, the right to vote for a representative of a district, composed of two or more towns or plantations,
is not a corporate rigltt, to be exercised exclusively and decisively
by each corporation in the district, but in a common concern, in which
each elector has an interest of his own, which is not subject to the
control of others, in the enjoyment of it ; it follows, as a natural consequence, that the only legitimate mode in which a voter can be legally deprived of the intended effect of his vote, is by a vote of .the
majority in favor of another candidate ; or by such a scattering of
votes as that no majority can be obtained, and, of course, no election
made. For these reasons the undersigned is of the opinion that
towns and plantations, classed into a district for the purpose of choosing a representative, have a right to send a representative, though a
majority of the towns and plantations have voted not to send one.
The undersigned is the more satisfied as to the correctness of the
answers given to both the questions proposed by the Honorable
House, because the principles on which those answers repose, preserve inviolate that doctrine, which seems sacred in a Republican
Government, namely, that the will of the majority, constitutionally
or legally expressed, is to be considered and respected as decisive
of the rights of the minority :-Or, in that plain and unequivocal
language, which is applicable to the subject unde1· consideration, that
the majority of the legal voters in a town, entitled to elect a representative, and who are exclusively authorized to vote in such choice,
must decide the question whether a representative shall be elected ;
and, if so, who he shall be ; and the majority of the qualified voters
of a district of classed towns or plantations, who incline to vote in
favor of any candidate, must decide the question whether a representative of such district shall be elected ; and if so, who shall be
that person. It seems to the undersigned that the adoption of a different principle is in itself, unnecessary ; and in its consequences
might lead to the disturbance of that harmony :i.nd peace which arc
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such essential blessings in a tO\Vn ; and, in addition to this, would in
no small degree, defeat the design and impair the symmetry of the
representative system, by permitting a small and inconsiderable minority in a town, to elect a person to represent its interests, and feelings, and principles, who may be obnoxious to seven eighths of the
qualified electors in the town ; and disposed at once to sacrifice all
those interests, feelings and principles to his own personal wishes, or
the views of the few who elected him.

PRENTISS MELLEN.

To the Speaker of the ]fouse ef Representatives, of the Leg£slature
of Alaine:
THE undersigned, a Justice of the Supreme Judicial Court, having considered the questions submitted by an or<ler of the House of
Representatives, passed January 11th, 1826, which have been communicated to him through the Chief Justice, with a desire on his
part that the undersigned would transmit his opinion, with his reasons, requests you to make known the following as his answer.
It mily fairly be presumed that the framers of the constitution of
Maine, and the people in adopting it, although having before them
the constitutions of the United States and of other States, which
were then members of the federal compact, had more especially in
their contemplation that of Massachusetts ; with the practical operation and effect of which they were familiar. By the frame of government adopted by that Commonwealth, it is provided that every
corporate town, containing a specified number of rateable polls, may
elect one representative; with the privilege of increasing the number, in a certain ratio prescribed, depending upon the nurqber of
rateable polls.
In 1811, the Justices of the Supreme Judicial Court of 1\Iassachusetts, in their answer to certain questions propounded by the
House of Representatives, ~tate that, "because the right of sending
~ representative is corporate, if the town, by a legal corporate act,
vote not to send a representative, none can legally be chosen by a
minority, dissenting from that vote." As this was a subject upon
which their opinion had not been requested, this intimation pad not
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the weight, which belongs to a deliberate judgment upon the point in
question; although, considering the high character of those by whom
it was made, it was justly entitled to respectful consideration.
In June, 1815, the House of Representatives submitted the question directly to the same Court, " whether a town, having by the
constitution a right to send a representative or representatives to the
General Court, can constitutionally and legally vote not to send a
representative ; and whether such vote would be binding on a minority of voters, dissenting therefrom, in such town." The Court, all
the Justices concurring, gave their opinion " that when a town is legally assembled for the purpose of electing a representative, if a vote
pass not to send one, the minority dissenting from that vote cannot
legally proceed in the choice." They added that, but for the provision which authorizes the House to impose fines upon such towns
as neglect to choose ; to send a representative, would seem to be a
right or privilege, which a town might waive at pleasure, rather than
a corporate duty. Their reasoning is to be found at length, at the
close of the 15th volume of the Massachusetts Reports. In both
constitutions the language is optional, not imperative; and the power to impose a fine upon negligent towns is not given by the constitution to the House of Representatives of Maine. This construction
of the constitution of Massachusetts, ivas well known to the framers
of our constitution and to the people ; having been originally communicated to their representatives, published in the newspapers of
the day, and also in the Massachusetts Reports, which, besides being in the hands of legal gentlemen, were by law distributed to every
town in the Commonwealth. If therefore, those who were deputed
to the high office of preparing and presenting a constitution to the
people of Maine, had dee·med it expedient to impose an obligation
upon the towns to choose l'epresentatives, which was not to be evaded, as well as to grant to them the privilege of doing so, it was easy
for them to have used language indicative of such intention, which
could not have been misunderstood. But when, with a full knowledge of the construction which had obtained in Massachusetts, they
use language of the same import, the undersigned is constrained to
infer that they intended that, in this particular, our constitution should
receive the same construction. Nor does it appear to the under-
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signed that the variation in the rule, by which our representatives are
apportioned, can fairly tend to justify a different conclusion.
But although a town or plantation may thus possess the power to
waive their own privileges, it has no legal or constitutional control
over those of others ; and in order to bring a class or district, composed of several towns or plantations, within the rule adopted in
:Massachusetts, it would seem that all should concur in their corporate capacity, in the vote not to send a representative. Whenever
one town or plantation, belonging to such district, deem it expedient
to exercise their privilege, the undersigned is not aware that there is,
derived from the constitution, any power or authority in the other
towns or plantations in the district to deprive them of it. Their own
rights are not thereby impaired ; nor have they any just ground of
complaint.
In answer to the first question, the undersigned, for the reasons
before stated, would respectfully submit it as his opinion, that a town,
having a right to choose a representative, has the power to waive
that right, and to vote not to choose a representative, and that such
vote does bind the minority in such town.
And to the second ; that where towns and plantations are classed
into districts, for the purpose of choosing a representative any one or
more of such towns or plantations have a right to send a representative, although a majority of the towns or plantations have voted not
. to send one.
NATHAN WESTON, Jun.

IN THE

HousE OF REPRESENTATIVES,~

January 27, 1826.
5
" Ordered that the Honorable William P. Preble, one of the Justices of the Supreme Judicial Court, be respectfully requested t~ favor this House with his opinion and his reasons therefor, on the questions submitted by the House to the Justices of said Court, on the 11th instant."

To the Speaker of the Honorable the House of Representatives of
the State of .Maine :
IN compliance with the request, which the Honse did me the honor to express in their order, passed on the 27th inst. the undersigned
now respectfully submits to them the opinions he has been led to
form, ot1 the questions, proposed to the Justices of the Supreme Judicial Court by another order of the House, passed on the 11th in-

APPENDIX.

495

slant, with the principal reasons, on which his opinions have been
predicated.
The answer to the questions proposed by the House, depends
upon that to another question, whether the right to be represented in
the House belongs to the town in its corporate capacity of a town, or
whether it belongs, as a personal right, to the individual electors, residing within the boundaries of such town : in other words, whether
it be the corporation that is represented, or the citizens, who reside
within its territorial limits. This is a distinction, which, though it
may at first appear to be nice, is not only palpable, but important.
A corporation is a mere creature of the law; and there is no such
thing as a corporate right of representation, independent of positive
institution. The right of the citizen, on the contrary, to act by himself
or his representative, is one of the first and fundamental principles of
a free government. It is undoubtedly competent to the citizens to
surrender this l'ight, and to vest it in corporations, of which they may
or may not be members. But such a surrender is inconsistent with
the spirit of a free government. It is not therefore to be inferred
from expressions of doubtful import ; and, unless it plainly appear,
from the language of the constitutional charter, that it has been done,
the surrender has not been made.
The idea of a corporate representation was derived in this country
from the constitution of the British Parliament; and our ancestors
nearly fifty years ago, when the nature of free and representative governments had not been so much the subject of discussion and inquiry,
and was not perhaps so fully understood, engrafted it, as it has been
held, into the constitution of Massachusetts. When the people of
Maine abrogated that constitution, in so far as regards this State, the
corporate right of representation ceased to exist, unless it was revived
by the constitution of Maine. Prior to the separation of Maine a
construction had been given to the constitution of Massachusetts, in
relation to the right of representation, by the Judges of the Supreme
Judicial Court of that State. It was a construction, operating as a
partial check to a growing evil, the increasing number of representatives. But the construction, thus given, was not readily acquiesced
m. The Judges expressed their opinion to the House in 1811, and
in 1815 we find the House solemnly calling upon the Judges for
their opinion upon the same clause. As however a constrnction had
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been thus given, if the language of the constitution of Maine is the
same, on the same subject matter, as the language of the constitution
of Massachusetts, it must be presumed to have been used with a view
to t~at construction. But if the language used be essentially variant,
then the construction, given to the language of the constitution of
Massachusetts, is no guide ; on the contrary the difference of expression implies an intention to avoid that construction, and to convey a
different meaning.
The language of the constitution of Massachusetts on this subject
is uniform and consistent. " EvERY CORPORATE TOWN may send,"
" each town now incorporated may send one," " no place shall
hereafter be incorporated with the privilege of electing unless" &c.
Incorporation was thus made an essential prerequisite to representation. Still treating the matter as a town right and town duty, the
Hm1se of Representatives itself was vested with authority to impose
fines on towns, neglecting to send one or more representatives. Contemplating also the probability, that towns would to a very great extent neglect to exercise their right, though the House might consist,
and actually has consisted, of more than six hundred members, sixty
only made a quorum for doing business. Moreover, with the single
exception that members should be chosen by written votes, no provision whatever is made in relation to the manner in which the
town meetings shall be conducted, who shall preside, or what proceedings shall be had. Excepting also in the solitary case of vacancy occasioned by appointment to office, no provision was made for a
vacancy to be filled. Their representation therefore was a representation, properly speaking, not of the electors, as such-not of the
people directly, but of corporate towns acting in their corporate capacity-not even of all corporate towns, but of such only, as had the
requisite number of rateable polls., As a part of the same system
also, their representation in the Senate was predicated not on the electors or people, but simply on taxation.
If now we advert to the constitution of Maine, we find the whole
principle changed, the representation in the Senate an<l in the House
is not a representation of taxation and corpcrate towns, but of electors-of the people themselves. The Honse of Representatives
" shall consist" of a fixed number, to be determined within certain
limits by the legislature, " to be elected," not by the corporate towns
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acting in their corporate capacity, but in the same manner, and at
the same time, and by the same persons as the Governor and Senators, "by the qualified electors." Nothing less, than " a majority"
of the whole number, as fixed and determined by the legislature,
"shall constitute a quarum." If a vacancy happen "by death, resignation, or otherwise,"provision is made that " it may be filled by
a new election." The principle of incorporation, as a prerequisite to
the right of representation, is no where recognized. On the contrary the words " corporate" and " incorporated," which so often occur in the constitution of Massachusetts, are studiously omitted.
The numbe1· of representatives is to be "fixed and apportioned among
the several counties as near as may be, according to the number of
inhabitants." But, as the number of representatives, fixed and as·
signed to any county, would be large, and as it was desirable that a
member should be elected from every considerable section of the
county, so that the house might be enabled to derive from its own
members all necessary local knowledge; and in order that the people in every such section might act with greater intelligence in the
choice of their representative, and elect a person from among themselves, with whom they were personally acquainted, the counties
were subdivided into districts, each town, having the requisite population, to constitute of itself a representative district, and towns and
plantatiorn,, not having the requisite population, to be classed into
districts contaiHing the requisite population. And here the undersigned would beg leave to quote the language of the " Address,"
published by order of the convention that framed the constitution.
"Thus the great sections of the State, the several counties, actuated to a certain extent by a community of interests, have their due
weight according to their population." "On any practicable system:
there will be fractions, and the representation of course partially uneqnal. If, under the system adopted by the convention, the large
towns have not their full representation, it is preserved in the county
of which they are a part. They have their representatives ; and
even tlteir fractions, which would otherwise be lost to them, are rep~
resented through the smaller towns of tlteir county, who can seldom
have an interest at variance with their own." In accordance with
the same views is the language of the Resolve of March 22, 1821,
apportioning the representatives on the several counties, towns, and
63
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plantations, and classes. " Resolved, That the county of York shall
choose twenty three representatives, apportioned in the following manner." " The county of Cumberland shall choose twenty five representatives," &c. Hence it is manifest, that, if the m~jority of electors
present at a constitutional meeting, held for the election of Governor,
Senators, and Representatives, can, by a mere vote not to proceed in
the election, deprive the individual electors of their personal constitu•
tional right to give in their votes for Governor, Senators, and Representatives, such majorily thereby not only waive their own right to
vote, but debar the minority from exercising their individual electoral privileges ; and in regard to the election of representatives, they
also, at the same time, waive the rights of the electors in other towns
and districts, and deprive the county of a portion of its representation. In all our reasonings upon this subject, we sliould never lose
sight of the consideration that the voter sustains two relations, that
of an inhabitant of the town, &c. and that of an elector under the
constitution. Because these two relations are sustained by the elector, he sometimes mistakes the capacity in which he is acting; and
sometimes attempts to bring the power he possesses as an inhabitant, to control or neutralize the power of his neighbor, possessed by
that neighbor in his electoral capacity. But these two classes of
powers are essentially distinct, and never can be brought to bear the
one against the other. Hence it is, that in constitutional meeting a
majority of the electors cannot vote ' not to vote for Governor,'' not to vote for Senators,'-' not to vote for a Representative,' so
as to debar the minority from casting their votes for either of those
officers. This position will be readily granted, it is presumed, so
far as 1·elates to the choice of Governor an<l Senators, but it is denied,
as it relates to Representatives. If there be a distinction, the undersigned has not been able to discern it, nor can he perceive any adequate reason why such a distinction should have been introduced.
Every individual elector has a detp intfrest in being represented in
the House of Representatives, to whom is confided the pursestrings
of the people, and in whom is vested so large a portion of the state
sovereignty, in the faithful, and judicious, and wise exercise of which,
every individual of the community is concerned. That provision
therefore of the constitution, as already intimated, must be plain,
which authorizes one or more electors, by combining, not only to waive
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their owu right, but to preclude others, contrary to their wishes, from
the exercise of theirs. It is not in the power of the whole legislature, though representing the sovereignty of the State, to take away
the electoral right, or to prevent its exercise, or even to modify it.
These principles may be admitted, but their application to the questions under consideration denied ; because, as it has been said, the
electors in voting for representatives act in their capacity of inhabita11ts of towns or plantations. But that is assuming the very question at issue. If the right of representation is the corporate right of
towns and plantations, for plantations too, it has been said, have their
corporate right of representation, why is not the right of the several
counties to their representation in the Senate the corporate right of
the counties? "The counties are but larger corporations," nay,
like representative districts, they are districts, composed of towns and
plantations. Why then may not each town and plantation in the senatorial district vote in their corporate capacity not to choose Senators, and thereby prevent and preclude the minority in such towns
and plantations from casting their votes for Senators? The electors are assembled in town and plantation meeting, the same officers
preside, the same proceedings are had in receiving, sorting, and
counting the votes, the same declaration is made in open meeting,
and the same record of the proceedings is made in the town and
plantation books. Does the distinction, said to exist, arise from the
circumstance, that in a town, possessing the requisite population to
entitle the qualified electors within its limits to elect a representative,
all the electors attend at the same place, in the same town meeting,
and have their proceedings independent of the proceedings in other
towns ? This cannot be the ground of the supposed distinction, because it does not apply to the case of classed towns and plantations ;
nor, if it did apply, would it have any bearing upon the questions
proposed by the House. It bad long been an established law and
usage in this State, for the people in their primary assemblies to
meet, and act, and vote, in town and plantation meeting ; and towns
and plantations had their municipal officers, whose duty it was by
law to preside in and regul~te these meetings. The convention therefore, which framed the constitution, wisely availed themselves of this
long accustomed and familiar mode of proceeding in our primary asi;emblies, and this organization of om towns and plantations, not fur
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the purpose of vesting in towns and plantations in their corporate capacity the right of representation, but for the purpose of collecting in
a manner, the most convenient, expeditious, and unexceptionable,
the votes of the qualified eiectors for Governor, and for Senators,
and for Representatives. It was for the same obvious reasons, that
towns, possessing the requisite population, were made representative
districts by themselves without being associated in the election with
other towns. ~ith the same views and policy, we find, they have
inserted a provision, that in making a representative district, no town
shall be divided. That towns, having the requisite population to entitle the qualified electors to choose one or more representatives, are
regarded as representative districts, with the same privileges and the
same powers as other representative districts, and possessing, as districts, no other or greater privileges and powers, would seem to Le
a position, which we might take for granted ; for otherwise, there is
a grant of special privileges to one town in its corporate capacity as a
town, which are denied to all other towns, classed into rerfresentative
districts, and the qualified electors in some towns are laid under special disabilities, which are not imposed on the electors in other towns.
Further, if the language of the constitution must Le construed to vest
the right of representation in unclassed towns in their corporate capacity; as the same, identically the sarne language, is used in regard
to districts, "each town may elect," "each district may elect," representative districts would seem also to become for this purpose corporations, cloth~d with the corporate right of representation. 'The
analogy, existing between senatorial districts and representative districts, has already been noticed. That analogy holds in a still more
important particular. In both cases the choice is determined by a
majority of all the votes thrown, without the least regard to the circumstance whether they were thrown in this town, or plantation, or
that. It is manifest therefore, ttat the electors vote in their individual electoral capacities, and not in the capacity of corporators, or inhabitants of towns and plantations. When voting in their capacity of
inhabitants or corporators, tlte vote of tlie majority is tlie voice of tlte
town or corporation ; and no inquiry whether the majority was great
or small is instituted, because, whether great or small, its legal effect
and efficacy is the same. If then the towns and plantations, constituiing a representative district, were to vote each in their respective
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corporate capacities, he only would be elected, who should obtain a
majority of votes in a majority of those towns and plantations; for
then, and then only, would he have a majority of the corporate voices.
The moment we depart substantially from this mode, and ascertain
the result of the election in the manner prescribed by the constitution
as already mentioned, we, as a necessary and inevitable consequence,
totally depart from the doctrine, that in a representative district the
right of representation is vested ' in common in the several towns and
plantations in that district, in their corporate capacity.' In a representative district therefore, if the right of representation be a corporate right, it is vested in the district itself, as a corporation, and not in
the several towns and plantations, of which that district is composed.
That the right of representation in the Senate is not vested in a senatorial district w its corporate capacity, and that the right of representation in the House is not vested in a representative district
_in its corporate capacity, where that district is composed of several
towns or plantations, are positions, which the undersigned presumes
he may take for granted ; and on these points he forbears attempting any farther elucidation.
No inference, it is believed, can be drawn in favor of the position,
that the right of representation is a corporate right, vested in towns,
from those provisions of the constitution, which require the votes to
be given in by the qualified electors in town metting, that ' the selectmen shall preside,' and that the votes shall be recorded by the
" town clerk," and "in the town books ;" for the same argument
would prove, that the electors acted in their capacity of inhabitants
or cmporators, when voting for Governor and Senators. Nor can
any such inference be drawn from the use of the word " town" in
such expressions, as ' each town may elect;' for this is only an abbre~
viated mode of exp1·ession in common and familiar use, meaning the
qualified electors in the town may elect; as it is said the town gave
so many votes for Governor, the county chose its Senators, the district a Representative, and the parallel expression, each district may
elect.' And, as has already been suggested, if that expression
proves that an unclassed town in choosing a representative acts in its
corporate capacity, the same expression would prove that a representative district, in choosing a representative, acts also in its corporate
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capacity; whereas, so far from acting in that capacity, it is not even
a corporation.
It may perhaps be said, that the constitution, oy the word " may,"
in the expression 'each town may elect,' leaves the town at liberty to
elect or not to elect, as it may please; and hence, it is inferred, the
town in determining the question whether to elect, or not to elect,
must act in its corporate capacity ; and so, if it proceed to elect, it
does so in its corporate capacity, and the right of representation is a
corporate right. That a town has, and a representative district has,
in a constitutional sense and ir1 a constitutional manner, a right to
determine ' whether they will elect or not elect' is admitted; but the
inferences, that are thus attempted to be drawn are denied. If ' to
elect or not to elect,' is at the option of the town in its corporate capacity, it is a constitutional privilege, and no penalty can ever be
imposed, or fine exacted for declining or refusing to elect. It has
already been stated, that, as by the constitution of Massachusetts it
was the " corporate townt which had the option to elect or not to
elect, and by which also the eiection of a member was to be made,
so by an express provision of the same constitution the House was
vested with power to impose fines upon any delinquent town for neglecting to choose and return a member. The studied omission of
the epithet' corporate' in our constitution, shows that the word town
is used in its popular, and not in its ' corporate' acceptation. This
latter acceptation of the word, it is believed, is not the most usual one
even among ourselves, and at the same time is almost peculiar to the
northern States. If it were important that the power to impose a
fine on a delinquent town should be possessed in Massachusetts, how
incomparably more important is it, that it should be possessed in
Maine, where the whole number is fixed or limited, and comparatively small, and where also a majority of the whole is necessary to
constitute a quorum. The total omission of the clause giving the power to fine, can only be accounted for on the position already assumed, that the word " town" is used, not iii its corporate, but in its popular acceptation ; for, the word being used in this latter sense, the
town in its corporate capacity has nothing to do with the election, an<l
therefore cannot be guilty of any neglect of duty in relation to the
subject. And this leads us to the true meaning and force of the
word "may," as used iu the clauses, "each town may elect, qrc."
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"each district may elect, o/c." In some of the ancient republics, it
is said, every citizen, entitled to vote, was obliged to vote in questions which came before the people ; but under our free governments, to compel an elector to vote, against his will, would be an anomaly in legislation. The " qualified electors" therefore may all by
common consent or by accident absent themselves from the polls, or
the electors present may cast their votes, and no one, of the candidates, voted for, receive a majority of all the votes thrown. In either case no election is made. But these, and these only, are the
modes in which the qualified electors in unclassed towns, and in
representative districts, can in a constitutional manner decline or
refuse to elect. So also, in regard to the election of Governor and
SenatorE, the same principles apply, saving only that in the case of
candidates not receiving a majority of the votes thrown, further provision is made. The words "may elect" therefore merely indicate the
rights and privileges of the individual electors in their electoral capacity, and have no reference to any supposed corporate right of representation. If the word "shall" had been substituted by the convention for " may" in these expressions, it would have better answered the purposes of an argument in support of this supposed corporate right; for then it might have been urged, that it was not only a
corporate right, but a corporate duty to elect; and that it was competent for the legislature to enforce the performance of that duty by
fines and penalties, fixed and established by law; but, as the clause
now stands in the constitution, no fine, as has already been suggested, can be imposed. The phrase " may elect" therefore militates
against the doctrine of corporate representation, rather than countenances it. Considering the modes and manner in which it must occur, if it occur at all, the constitution of Maine does not contemplate
the case of a town or district declining to elect ; least of all does it
contemplate such a proceeding, as that of a town, in its corporate capacity, voting that the qualified electors shall not elect. Such a
proceeding is contrary to some of its express provisions, and at variance, it is believed, with the spirit of all whid1 have any bearing
on the subject. Of these, two only will be noticed by the undersigned on this occasion, as deserving of more particular consideration. It is ordained, " that the selectmen," the presiding officers,
"shall receive the votes of all the qualified electors present," " sort,
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count, and declare them in open town meeting, o/c," If then at
a meeting for the choice of representatives, warned in due
course of law, a qualified elector does present himself, and demand
to be allowed to put in his vote, where is the provision that will authorize the selectmen to refuse his vote ? Where is the provision,
which authorizes the majority of electors present to say, that the minority shall not nave the privilege of putting in their votes ? Those
provisions of the constitution are identically the same, by which the
selectmen are required to receive the votes for Representatives, and
for Senators, and for Governor. They are peremptory. On what
principles of construction are the sehictmen authorized to refuse
the vote tendered, if it be for a representative, but are bound to receive it, if it be for Senators, or for Governor ? As the constitution place.s them all upon precisely the same footing, making no
distinction whatever, the undersigned can make none.
Again, it is provided by the constitution, article 4, part second,
section third, that " qualified electors, living in places unincorporated, who shall be assessed to the support of government by the assessors
of an adjacent town, shall have the privilege of voting for Senators,
Representatives, and Governor, in such, town." Here then is a cla·ss
of electors, residing within the limits of no town, or organized plantation, who have the right to vote for Representatives in the adjacent
town. Can these electors be debarred of their electoral privileges
by the town in its corporate capacity voting not to elect? They do
not belong to the town in its corporate capacity, and therefore cannot be parties to such a vote of the town. And yet, if the doctrine
of the corporate right of representation be sound, such a vote by the
town would deprive such electors of their constitutional privilege.This provision of our constitution is copied, with some slight necessary alterations, from the constitution of Massachusetts. There, however, the right to vote does not e.-dend to the voting for Representatives; but is confined to the voting for Senators. The enlatgernent
of this right to the voting for Representatives, while it is in perfect
consistency and harmony with the otbet· provisions of our constitution, is inconsistent with every principle of corporate representation.
The undersigned has not exhausted the subject, but he forbears to
enlarge farther. The constitution of Maine has few, and but few,
anomalies to disfigure its features, and mar its proportions. It is be-
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lieved not to be the part of wisdom, to add to the number by construction.
The undersigned is therefore of the opinion that
1st. A town, having the right to choose a Representative, has not
the power to waive that right, and vote not to choose a Representative, and such vote would not bind the minority in such town. And
2dly. Towns and plantations, classed into districts for the purpose of choosing a Representative, have a right to send a Representative, notwithstanding a majority of the towns and plantations
have voted not to send one.
WILLIAM PITT PREBLE.
January 31, 1826.

NoTE. The House of Representatives, in the case which occasioned the call
for the foregoing opinions, acted in conformity with that of Mr. Justice Preble.
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NO. II.
EXECUTIVE DEPARTMENT, {
January 23, 1830.
)

To the Honorable Justices of the Supreme Judicial Court of the
State of .ll'laine :
GENTLEMEN,
ln conformity to the third section of the sixth article of the
constitution of said State, I request your opinion upon the following
questions arising upon the construction of said constitution, they
being questions which may be important to have settled by the highest authority.
Do the Executive duties of the State, when constitutionally exercised by the President of the Senate, devolve, at the end of the
political year, when so exercised, on the President oft he Senate, or
Speaker of the House of Representatives of the next political year,
whichever shall be first chosen ; or shall such Executive duties still
continue to be exercised by such President of the Senate, until another Governor of the State chosen by the people or by the legislatul'e be qualified ?
NATHAN CUTLER,
Pres,ident of the Senate of 1829,

and acting Governor.
MoNDAY, January 25, 1830.

At a meeting of the members of the Executive Council, in the
Council Chamber. Present, Messrs. SrnEON STETSON, PmNEHAs
VARNUM, DAVID CROWEL, JONATHAN G. HUNTON, LEVI HUBBARD.
Hon. SrnEoN STETSON was chosen President.
The following resolution was unanimously adopted, and the Secretary of State ordered to transmit a copy of the same to each of
the Justices of the Supreme Judicial Court.
Resolved, That the Justices of the Supreme Judicial Court be,
and hereby are required, in conformity to the third section of the
sixth article of the constitution of the State, to give their opinion as
soon as convenient, upon the following questions, arising upon the
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construction of said constitution, which have become important in
administering the government, and in the discharge of official duty in
this department thereof.
When the office of Governor has become vacant and the exercise
of the powers and duties of that office have devolved upon and have
been exercised by the President of the Senate until the first W ednesday in January, terminating a political year, and until another President of the Senate ha'S been chosen, and has taken upon himself
that office; can the office of Governor be further exercised, according to the provisions of the constitution, by such first named President of the Senate, or ought said office of Governor to be then exercised by said last named President of the Senate while he holds
that station, and until another Governor is duly qualified.J. G. HUNTON,
SIMEON STETSON,
PHINEHAS VARNUM,
DAVID CROWEL,
LEVI HUBBARD.

C,utBRIDGE, January 30, 1630.
To the Honorable Council of the State of Alaine.

Last evening on my arrival in this town, I received from the Secretary of State, a copy of your order or resolve of the 25th inst. requiring the opinion of the Justices of the Supreme Judicial Court on
certain questions stated in said order. As the Secretary was directed to furnish each of said Justices with a copy of the same, it may
at least be inferred that the Council did not expect that a personal
interview and consultation should be had by the members of the court,
distant as they now are from each other. On this presumption, and
to avoid delay, I have concluded to state to the Honorable Conncil
the opinion I have formed upon the questions submitted, and to give
notice of my having so done, to my brethren, without loss of time,
requesting them, if they think proper, to adopt a similar mode of
proceeding.
1. The constitution provides that the Senate shall choose their
President; and he is -always one of the Senators.
2. A Senator, as well as a Representative, is elected "for one
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year from the day next preceding the last annual meeting of the
legislature."
3. A Senator, of course, when such year has expired, loses that
character, on which the office of President of the Senate depends as
its necessary founclation ; hence both offices by lapse of time expire
at the same moment, unless that of President of the Senate is otherwise terminated during the continuance of the office of Senator.
4. When a new President of the Senate is elected and has entered on the duties of his office, after the expiration of the year or term
for which the next preceding President was elected, such election
must be considered as having been macle, because no President was
then in office.
5. There cannot be two Presidents of the Senate at the same time,
when there is only one Senate in existence.
6. The 14th section of the 2d article of the constitution provides
that " whenever the office of Governor shall become vacant by death,
resignation, removal from office or otherwise, the President ef the
Senate shall exercise the office of Governor until another Governor
shall be duly qualified." This office he is to exercise because he is
President of the Senate, and in virtue of his character as such officer
at the time of such exercise of the office ; and not because he had
been President during the year next preceding.
7. Unless this construction is adopted, there may be confusion in
the administration of government ; for if there may be, consistently
with the constitution, two Presidents of the Senate at the same time,
to whom shall the language of the article and section before cited
applf? Both Presidents are not intended ; the provision contemplates
but one, as in existence. A construction of the constitution leading to
such consequences, and involving such inconsistencies, I cannot consider as legitimate and correct ; or as ever contemplated by those
who framed the constitution.
In compliance with the order of the Honorable Council, I give it
as my decided opinion that "when the office of Governor has become vacant, and the powers and duties of that office have devolved
upon and been exercised by the President of the Senate, until the
first Wednesday in January, terminating a political year, and until
another President of the Senate has been chosen and bas taken upon
himself that office," the office of Governor cannot be further exer-
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cised, according to the provisions of the constitution, by such first
named President of the Senate ; but said office of Governor ought
to be then exercised by the said last named President of the Senate
while he holds that station, and until another Governor shall have
been duly qualified. This opinion is respectfully submitted to the
Council in answer to the questions proposed in the beforementioned
order or resolve, by

PRENTISS MELLEN, Chief Justice of the
Supreme Judicial Court of the State of .Maine.

To the Honorable Nathan Cutler, and the Honorable Council of tlie
State of .Maine.
The undersigned having considered the questions propounded to
him as one of the Justices of the Supreme Judicial Court, on the
23d ult. by the said Cutler as "President of the Senate of 1829
and acting Governor" and on the 25th ult. by the Council, by their
resolve of that date, replies) that he concurs with the Chief Justice
in most of the reasons by him given in his answer of the 30th ult. to
the questions propounded by the Council as aforesaid, and which it
is unnecessary here to recapitulate ; but would add that inasmuch as
the question itself implies doubt as to the construction of a portion of
the constitution, it may be useful to recur to the legal rules of construction applicable in such cases. It is a well established principle ·
of law that such construction ought to be put upon a statute as may
best answer the intention which the makers had in view ; and that
whenever any words are doubtful, the intention of the legislature is
to be resorted to in order to find the meaning of such words. To ascertain this intention, it is often necessary to consider the other parts
of the statute, for the words and meaning of one part frequently lead
to the sense of the other. So in the construction of the constitution,
which may be considered as a paramount statute passed immediately
by the people, binding upon all the departments of the government,
and not subject to the power of either, the same rule of construction
may be applied. The meaning of the paragraph in the 14th section
of the first part of the fifth article of the constitution in these words
" The President of the Senate shall exercise the office of Governor
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until another Governor shall be duly qualified," may be considered
doubtful. It is doing no violence to the language to consider it as
referring to the officer for the time being; so that whoever should be
invested with the office of President of the Senate, at any time, during the vacancy, should, during the time of his holding such office,
the vacancy still continuing, exercise the office of Governor ; or it
may be considered as applying to the individual holding the office of
Prasident of the Senate at the time the vacancy of Governor occurred,
and entitling him to exercise the office of Governor during the existence of the vacancy, even beyond the political year in which it occurred. The language being susceptible of different constructions, the
inquiry is, which will best comport with the other parts of the instrument, and the spirit of the whole. It was manifestly the intention of the
framers of the constitution, that the people should be annually reinvested with all the powers by them entrusted to the executive and
legislative departments of the government, and that the authority to
execute these powers should be annually derived from the people.
It is therefore provided that the Governor shall hold his office one
year from the first Wednesday of January in each year, and that the
Senators and Representatives shall be elected for one year only.
Suppose that subsequent to the election of a Governor, but previous to
taking the requisite oaths, the Governor elect should die, ( as was
the case in Massachusetts during our connexion with that Commonwealth) or should decline accepting, the office of Governor the preceding year having been vacant and exercised by the President of the
Senate. I am not aware that the constitution bas provided any mode
by which such vacancy can be filled
election, either by the people
or the legislature. The office must then remain vacant during the
year; and if it would be doing no violence to the language of the
constitntion to say that the President of the Senate of the preceding
yar should still continue to exercise the office of Governor for the
current year, and so from year to year " until another Governor shall
be duly qualified," it certainly would not comport with the spirit of
that portion of the instrument which prnvides for an annual Executive ; and it does not seem to me that those who framed and those
who ratified that instrument could ever have intended that such a resulL should by possibility oc.;cur. Other cases might be put which
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would be equally illustrative of the effects of such a construction.
It surely would not be contended that the Governor of the preceding year should hold over, in case the Governor elect should decline accepting or die before taking the oaths, or in case the office
of Governor should not be filled in the manner pointed out by the
constitution by reason of any other casualty, because that instrument
has most manifestly provided otherwise. But if those who framed
it had intended that the President of the preceding Senate, exercising the office of Governor, should hold over in case of a vacancy of
Governor the succeeding; year, would they not have provided also
that the Governor for the preceding year, holding his office to the
end of the political year, should hold over, in case of vacancy the
succeeding year? What reason could be given for authorizing the
President of the Senate, exercising the office of Governor, to hold
over, and not authorizing the Governor himself to hold over, under
circumstances precisely similar ? Every argument arising from the
inconvenience of withdrawing the President of the existing Senate
from his appropriate duties at that board, or from the apprehensions
of anarchy in case no presiding officers should be elected in either
branch of the new legislature, would apply with equal force in the
one case as in the other ; and to my mind the inference is strong
that it was never intended that there should be any holding over in
either case. By construing the words " Tbe President of the Senate shall exercise the office" &c to mean the President of the Senate for the time being, no violence is done to the language, the difficulties above suggested, and others that might \Je enumerated, are
obviated, the principles upon which the Executive department is
predicated are preserved, and the Executive power, in every contingency, will then annually revert to the people, and will be exercised
by an officer holding his place under a new election, whether that
officer be denominated Governor, President of the Senate, or Speaker of the House.
It is manifest that some clauses in the constittttion will not bear a
strict, literal construction ; for instance, the term of office of the
Governor is one year from the first wednesday of January. In
many cases that period would have been fully completed a number
of days previous to the first \vednesday of January of the succeed-
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ing year ; and, unless by construing the phraseology to mean a politi~
cal year, such a construction could be given as would extend the
term of office to include the first wednesday of the succeeding January, the oath of qualification could not be administered by the Governor to the members elect of the two branches of the legislature.
So in the case of Counsellors who are to be chosen annually, on the
first wednesday of January, if practicable, for the purpose of advising the Governor for that political year. Unless such a construction could be given as would authorize the Counsellors of the preceding year to assist in administering the oath of qualification to members
of the legislature, subsequent to the first wednesday of January,
those Senators who should be elected by the two branches to supply
vacancies, could not be qualified until after the election of a new
Council, and of course could have no voice in such election, manifestly against the spirit of the 4th section of the 9th article of the constitution. Under a belief that such a construction was warranted by
the obvious intention of the framers of the constitution, as indicated
in other parts of that instrument, a quorum of the old Council were
uniformly requested by the Governor to remain, until a quorum of
the new could be qualified ; but there never was any attempt to
trnnsact Executive business of any kind, by either Governor or
Council, subsequent to the day preceding the first wednesday of
January, until a qualification under a new election; all business of
every kind being suspended, except merely to administer the qualifying oaths to the members of the legislature. So in case of vacancy in the office of Governor, the President of the Senate the
preceding political year, whose term of service as Senator expires
with the year, must from necessity act as Governor, and the Council of the preceding year continue to act as such, under the like necessity as above stated, in qualifying the new legislature, but the necessity ceases upon the election of a President of the new Senate, an
officer then being in the full exercise of the office upon which, according to the provision of the constitution, the duties of Governor
devolve in case of vacancy.
Upon every view of this subject which I have been able to take,
my mind has come irresistibly to the conclusion that the Executive
duties of the State when constitutionally exercised by the President
of the Senate, devolve at the en<l of the political year when so exer~
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cised, on the President of the Senate of the next political year, the
office of Governor for that year being vacant.

ALBION K. PARRIS,
Just. Sup. Jud. Court.
Portland, Feb. 4, 1830.

AUGUSTA, February 3, 1830.

To the Honorable tlie Executive Council of t!ie State of Maine.
GENTLEMEN,

After the receipt of your communication of the 25th ult. with
which I had the honor to be furnished by the Secretary of State,
the members of the Court proceeded to ascertain each others views
by letter ; not being able, from their scattered situation, to have a
personal interview. My brethren are of opinion, as you are doubtless advised, that the right of the late President of the Senate to exercise the executive duties terminated upon the election of a President for the current year. A majority of the Court having thus decided a question of great political importance, although I have not
been able to bring myself to concur with them, I have not deemed
it expedient to express a formal dissent, and to give in detail my
reasons therefor; especially as questions propounded in this manner
are necessarily decided without argument, and we have not been
able to meet for discussion among ourselves.
I have the honor to be,
Very respectfully,
Your obt't servant,
NATHAN WESTON, Jun'r,
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NO. III.
ST ATE OF MAINE.

To the Honorable Justices of the Supreme Judicial Court.
GENTLEMEN,

Pursuant to the 3d section of the 4th article of the constitution of this State, I hereby request your opinion on the following
questions, to wit :
1st. Can a Convention of the members of the Senate and House
of Representatives be constitutionally formed for supplying deficiencies in the Senate, without the concurrence of the two branches of
the legislature?
2. Can such a Convention, formed without the concurrence of
the Senate, and which does not contain a majority of such Senators
as are elected, proceed to supply deficiencies before the Senate has
ascertained the deficiencies that exist in the Senate and designated
the constitutional candidates to supply said defic.iencies-and can
any other body, under the constitution, other than the Senate, designate the constitutional candidates to supply such deficiencies ?

JOSHUA HALL,
President ef the Senate,
exercising the office of Governor.
COUNCIL CHAJ\IBER, ~

Feb. 5, 1830.

5

To the.Honorable Joshua Hall, President of the Senate, exercising
the office of Governor.
To the questions contained in your Jetter of the 5th instant the
following opinion is hereby given by way cf answer.
The 5th section of the Sd article of the constitution provides
that the Senate shall, on the first wednesday of January, determine
who are elected by a majority of votes to be Senators in each district ; and in case the full number of Senators to be elected from
each district shall not have been so elected, the members of the
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House of Representative and such Senators as shall have been elected, shall ~c.
There are two modes of determining who are elected Senators ;
the one is by inspection of the returns of votes ; the other is by a
decision of the Senate. Cases may occur in which both modes cannot, before vacancies arc filled, be adopted.
The section in question seems to contemplate a Senate and its
acts ; it seems also to contemplate merely a number of Senators ;
and that number may not amount to a constitutional majority for
the transaction of business. An attention to this distinction may reconcile any supposed difficulties in the construction of the provisions
of the section.
A Senate cannot exist for the purpose of doing business, unless
composed of eleven Senators at least; and such Senate can act only
by vote, and decide only by the power of a major vote of the constitutional quorum.
But in case a less number of Senators than such quorum shall appear by the returns to have been elected, though they cannot form a
Senate for the transaction of business, still they have a right, by a
part of the above section, to join in convention, formed for supplying
vacancies. The expression is ; "The members of the House of
Representatives and such Senators as shall have been elected
shall," &c.
When a quorum or more are elected, they pre required, as a Senate, to do certain acts, particularly specified, preparatory to the formation of a convention for supplying vacancies; but when a number
less than a quorum are chosen, they have no constitutional authority
to do those preparatory acts; but, as before observed, they will have
a right to vote in convention, in virtue of the evidence of the returns,
and without any other evidence, or any preparatory proceedings on
their part. This view of the provisions of the section seems not
only justified, but required, in order that the rights of all concerned
may be preserved. It also leads to a more satisfactory opinion on
the ppints presented for decision.
All three of the questions proposed are predicated on the fact of
an eicisting Senate, clothed with power to act as :t rlistinct branch of
the government; and being, a constitutional Senate, it is their duty
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"to ueterrnine who are elected by a majority of votes to be Senators in each district," liefore a convention of the two Houses can be
formed for supplying vacancies.
This opinion, thus expressed, is considered and intended as a negative answer to each of the questions proposed.
The foregoing opinion must, of course, be considered as founded
exclusively on the points raised by the proposed questions.

PRENTISS MELLEN, Chief Justice of tlie
Supreme Judicial Court.
Portland, February 10, 1830.

To tlie Honorable Josliua Hall, President of tlie Senate, tc.

o/C-

The undersigned having considered the questions propounded to
him as a Justice of the Supreme Judicial Court, by the Senate, on the
.2d inst. as appears by an order certified by their President and Secretary, and also by yourself, as Pre~ident of the Senate exercising the
office of Governor, on the 5th instant, replies, that the constitution
has pointed out the mode in which the Senate shall be filled, in case
the full number of Senators shall not have been elected by the people. In such case the members of the House of Representatives,
with such Senators as shall have been elected, are by joint ballot to
elect the m1mber of Senators required. It must therefore be first ascertained whether the full number has or has not been elected by
the people, or, in other words, whether there be any deficiencies, before measures can be taken to supply such deficiencies. Tbe constitution has also pointed out the mode by which this fact shall be ascertained. The Senate, under the 4th article, part 3, section 3, is
the sole judge of the elections and qualifications of its own members, and under the 5th section of the same article, part 2, the Senate is required to "determine who are elected, by a majority of votes,
to be Senators in each district," and upon this determination may
arise the contingency upon which the power and duty of supplying
deficiencie,; devolve u1fon the members of the House of Representatives and the Senators elect. If the Senate is the sole "judge of
the elections and qualifications of its own members," how can it be

APPENDIX.

517

ascertained whether " the full number of Senators has or has not
been elected," except on the adjudication of that body in which is
vested the exclusive power of adjudicating ? The validity of the
elections may depend upon various facts, such as the orderly conducting the primary meetings in the several towns in each senatorial
district, the qualifications of those who voted, the eligibility of the
candidate having a majority of votes, and the legality of the returns.
All these are facts open to controversy, susceptible of proof, and
upon which, by the constitution, a decision seems to have been contemplated, as necessarily preliminary to ascertaining the deficiencies.
The constitution has indeed provided that the Governor and Council
shall examine the returns of votes, and summon such as appear to
be elected, to attend and take their seat. But this examination is
merely for the purpose of providing for the organization of the Government by the attendance of such persons as, from the inspection of
the returns, appear to have been elected. The Governor and Council never presumed upon an inquiry into the validity of a Senatorial election, nor could such an inquiry, were it to be instituted
by that body, have any binding effect. On the contrary it is not very
unusual for the decision of the Governor and Council, even upon the
legality of the returns, to be overruled by the Senate, upon a reexamination. Such was the fact in the first legislature of this State,
where the officer authorized to examine the returns declared a deficiency, and the Senate, upon a re-examination of the same returns,
decided that there was an election by the people, and that no deficiency existed ; and the undersigned believes, ( although he has now
no opportunity to resort to the records,) that at a still later period
there will be found a case where the Governor and Council declared
an election, and summoned the members, but the Senate overruled
the decision and declared the sitting member not to have been duly
elected, and the deficiency was supplied in the manner point~d out
in the constitution: From the language of the constitution, and from
the practice under it by every legislature since this government was
organized, the undersigned cannot doubt, that when a quornm of the
Senate has been elected by the people, and the Senate has been duly
organized as a co-ordinate branch of the legislative department, that
brancl1 has the exclusive power of determining whether tlw full 1rnm~
lier of Seuat•Jrs has or has not been elected uy the peopic, aud of
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course to declare deficiencies if any exist, and from the returns,
( which are under its exclusive control,) to ascertain and determine
who are the constitutional candidates, from whom the deficiencies are
to be supplied. Were it necessary to support this opinion by authority, the uniform practice of the legislature of Massachusetts, under
provisions in their constitution similar to ours, for a period of about
forty years previous to our separation from that Commonwealth, the
insertion of similar provisions in our constitution, without alteration,
and the practice by every legislature of this State, under those provisions, all unite in i~dicating the true meaning of that portion of the
instrument upon which we are now called to give a construction.
So in relation to the transaction of business to be done in joint
convention of the two Houses or the members thereof ; established
usage has confirmed, as correct, what would seem to be the necessary and only mode of accomplishing such business, by a convention
formed by the concurrence of the two Houses, or a majority of the
members thereof.
If a convention, formed without the consent of both Houses, or a
majority of the members of each, could legally and . constitutionally
do those acts required to be done by joint ballot, the legislature might
exhibit the singular anomaly of two conventions, sitting at the same
time, to accomplish the same business, each formed of a majority of
one of the branches and a minority of the other.
The undersigned is therefore of opinion that deficiencies in the
Senate cannot be supplied until such deficiencies have been ascertained by the Senate, if that branch of the legislature has been duly
organized ; and that the constitutional candidates to supply such deficiencies must be ascertained by the Senate, from an examinntion of
the returns, of the legality of which, that body is by the constitution
the sole and exclusive judge.

ALBION K. PARRIS
Just. Sup. Jud. Court.

Febrnary 8, 1830.
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AuousTA, February 4, 1830.
To the Honorable the Senate of the State of Maine.
The undersigned, a Justice of the Supreme Judicial Court, has
taken into consideration the questions propounded by an order of the
Senate, passed on the 2d instant.*
The constitution of the State, article fourth, part second, section
third, has made each house the judge of the elections and qualifications of its own members. By article fourth, part second, section
fifth, it is made the duty of the Senate, on the first Wednesday of
January annually, to determine who are elected by a majority of votes
to be Senators in each district. Upon this determination vacancies,
if any are found to exist, are to be supplied in the manner provided
in the same section. The Senators elected, and the members of the
House, in supplying vacancies, are required to choose from the highest number of the persons voted for, equal to twice the number of
Senators deficient, on the lists returned, in each district. It may,
and the undersigned thinks must, be considered as incident to their
powe1· to determine the election of their own members, to determine
also, where there has been no election by the people, who are the
constitutional candidates, from whom the deficiencies are to be supplied. And it is believed the usage, both in this State and in Massachusetts, where vacancies in the Senate are supplied in the same
manner, is in accordance with this opinion. The com,titution delegates and distributes to the several departments of the government
* The questions here referred to will be found to be substantially the same with
thosti propounded by the acting Governor ; being as follow :. "IN SENAT:E, F_ebruary 2, 1830.
"Whereas the Senate has not as yet determmed the defic1enc1es that exist at the
Senate board, nor the constitutional candidates to supply the same, if any exist .
and whereas the Senate has not as yet concwrred with the House of Representa:
tives in their proposition for a convention, for the purpose of supplying deficiencies
at the Senate board : It is therefore
Ordered, that the Justices of the Supreme Judicial Court be requested to give
their opinion on the following questions, viz :
1st. Can a convention of the members of the Senate and House of Representatives be constitutionally formed, for supplying deficiencies in the Senate, without
a concurrence of the two branches of the legislature?
2d. Can sueh a convention, formed without the concurrence efthe Senate and
which does not contain a majority of such Senators as are electet!, proceed t~ supply deficiencies, before the Senate has ascertained the deficiencies that exist at that
board, and designated the constitutional candidates to supply said deficiencies?"
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their respective powers, and determines generally in what manner
they shall be exercised. Where the constitution is silent, much depends on precedent and usage, which is generally respected, and
would not it is presumed be lightly or unnecessarily changed. A
convention of the Senate and House of Representatives, is formed
by concert between the two houses. Official comity, and the orderly conduct of busiaess requires this. Probably no precedent
can be found either in this State, or in that from which we have separated, of a convention of the two houses being formed, without such
concert.
These intimations would not, it is believed, in ordinary cases, be
controverted.
There may arise, and there have arisen, in the history of States,
extraordinary periods, where the course prescribed by usage and the
fundamental laws, either cannot be, or is not, pursued. What remedy shall in such cases be applied, to prevent a dissolution of the
govPrnrnrmt, or to bring its powers into action, it cannot belong to
those, whose duty it is to interpret existing laws, to determine.
I have the honor to be,
Very respectfolly,
Your ob't servant,

NATHAN WESTON, Jr.
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PRINCIPAL MATTERS CONTAINED IN THIS VOLUME.

ABATEMENT.
1. Where all the trustees in a foreig:i
attachment live in one county, and tho
defendant in another, and the action is
brought in the latter county, the writ is
abateable, within Stat. 1821, cl,. 61; notwithstandirlg the defendant was regularly silrnnioned iri the action, and the plaintiff had discontinued as to all the trustees.
And in such case costs will he awarded
to the defendant.. G}eenwood v. Fales.
405

ABSENT DEFENDANTS.
I. The mode of service of _process
against art absent defendant, provided by

Stat. 1821, ch. 59, sec. 3, by leaving a
copy with his attorney, is not to he restricted to those cases only in which the
defendant has property in this State; but
extends to all cases where the process is
by original summons. Nelson v. Omalcy.
218

ACCOUNT-BOOKS.
See

EVIDENCE

7, 8, 22.

ACTION.
1. Ifa judgmefit debtor, whose land
has been taken by extent, pays part of
the debt in order to redeem the land, but
fails to pay the residue, whereby the
land i~ lo!it, he cannot recover back the
money thus paid. Morton v. Chandler.
142
2. A promissory note given by the
maker and accepted by the payee in satisfaction of a book debt due from a third
person, and with his consent, is a discharge of such debt; and the liability
thug incurreil. by the maker of the note,
forms a good ground of action agaimt
the party relieved, to recover the amount

66

of tl,c debt, though the note has not breri
paid. McL,llan v. Crofton.
301
Sec AGENT AND FACTOR 1.
Ass1GNMENT 4.
BASTARDY

SuR:tlTY

1.

I.

ACTION ON THE CASE.
,
1. Where a judgmcat creditor had
been absent from this State several years,
having entered the army during the last
war; and was slain in battle in 1814;
and his attorney, not lrn_owing this_fact,
aftenrnrds sold and assigned the Jndg'
ment to another person, :,like ignorant
of the death, and who co·mmcnced an
action of debt on the judgment, believing
that there was good cause to maintain
it, and probably led into that belief by
the conversation and belief of the attorney ;-it was held, in a suit by the debtor against ths assignee for malicious prosecution, that these circumstances were
sufficient proof ofprobable cause. Plummer v. Noble.
285
2. \Vhr,re one ,vas arrested upon a
writ sued out for a pretended and ground'
less caus'ii of action, with a view to compel the party to do certain things; but
not s1rcceeding, thP. plaintiff suppressed
the writ ;-it was held that the remedy
of the party injured was not by nn action of trespasa vi et armis; but by an
action of the case for malicious prosecution. Plummer v. Dennett:
4.21
See PA.RISH 7:

ACTIONS REAL.
1. Where an adininistrator had recov•
ered judgment in that capacity, and had
obtained satisfaction by extent on lauds
at their full value, including thQ improve'
ment~ made by tho debtor; and after"
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wards the heirs of the intestate brought
a writ of entry against the same debtor
for the lands ;-it was held that the ten•
, ant, having once ha,! the value of his
improvements, by including them in the
extent, was not entitled to have them
estimated again in this action. Webber
v. Webber.
127
2. The rig:ht of the tenant to an easement in the land, is no objection to the
demandant's recovery in a writ of entry.
Blake v. Clark.
436

ADMINISTRATOR.
1. Where an execution a11ainst an administrator was extended on lands in his
occupancy, Qn which he had erected
buildings and made improvements, the
value of which was i11cludEd in the appraisement; it was held that he might
properly claim the value of these improvements in his administration account, and have it allowed by the Judge
of Prohate. Webber v. Wehbe,·.
127
2. The account which an administrator i~ required hy Stat. 1821, ch. 51, sec.
28, to render within six months after the
report of the commissioners of insolvency, at the peril of being liable to the
creditors of the 9eceased for their whole
demands, is an account of the personal
estate only. Butler v. Ricker.
268
See EXECUTORS AND ADMINISTRATORS.

AGENT AND FACTOJ.t.
1. An agent having discretionary power to adjust and collect an un liquidated
demand, settled it by taking a ne/!otiable
note payable to his principal, which he
afterwards pledged as collateral security
for a debt of his own. It was held that
his authority did not extend so far as to
justify the pledge; and that the pledgee,
after demand and refusal, was liable in
trover for the note. Held also, that any
payments to the agent, made before notice of the termination of his authority,
were good. Jones v. Farley.
226
2. Where one of two tenants in common ofa quantity ot boards shipped them
for sale to his own factors, in a distant
port, who sold them on credit, in the
usual manner, taking a note therefor
payable to themselves, and passed the
amount to the credit of their principal
who was largely their debtor; and wh~
paid over half the proceeds of sale to his
co-tenant; and the purchaser became
inso!ven~ before the maturity of his note;
after which the factora and their principal settled a further account, in which
no notice W>ls taken of this bad debt·
nor was it charged back to the principai
till tho settlement of a third account,
more than eight months nftcr the matu-

rity of the note and the insolvency of
the maker; of whom payment could not,
by any means, be obtained ; at which
settlement a large balance, due to the
factors, was carried to a new account,
and still remained unpaid ;-,-and the
p,incipal gave no nolice of these eventa
to his co-tenant till sometime after the
last of them had transpired ;-it_was h~ld
-that the accentance of the mmety or1ginally paid ove~ te the co-tenant, was a
ratification by him, of the act of the ?ther in makino- the shipment and consignment for i;al~; that here was sufficient
diligence, both on the part of the factors,
and of the ~onsignor ;-that the latter
was justly charged with the whole sum
by his factors ;-and might well recover
back from his co-tenant the moiet.r he
had paid over to him. Rogers v. White.

See

CoNSIGNOR AND CONSIGNEE

193
1, 2.

AGREEMENT.
See CoNTRACT.

AMENDMENT.
l. Whether a writ of trespass for treading down the grass, brought by the owner of land in the possession of a tenant
at will, can be amended by alleging a
usurpa1.ion of the foe ;-qumre. Carnpbtll v. Procter.
12
2. \Vhere judgment for costs was entered against :i.n administrator respondent in an appeal from a decree of the
Judge of Probate, without mention of
his office, and debt was brought to recover the sum de bonis propriis; the
court ordered the record to be amended,
on terms, to stand as a judgment against
the goods of the deceased in his hands.
Crofton v. Ilsley.
48
3. An officer was permitted to amend
his return ot an extent, by inserting notice to the debtor and his absence from
the county, after the execntion was recorded and returned, and pending an action for the land. Buck v. Hardy. 162
4. The total omission, or the smallness
of the ad darnnurn in a writ, cannot properly be com.idered as merely a circumstantial error, within the Stat. 1821, ch.
59, sec. 16, after the rendition of judgment. But until judgment it may he so
considered. And therefore where no
damages had been laid in the writ, the
plaintiff, after verdict and before judgment, may have leave to amend by inserting a sufficient sum. McLellan v.
Crofton.
307
5. An error in the taxation of costs, by
the omission of an item, may be correct•
ed, after the issuing of execution, if there
is any thing in the case to amend by;
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.Jt being the mi~p1ison of the cle1k.- that this award was not examinable for
Wright v. Wright.
415 excess of power, nor for mistake either
See EXECUTION 2.
of law or fact.
ib.
4. J. 'l'. and other individuals, named
ANDROSCOGGIN RIVER.
only as such, gave bond to R. G. sub1. Under the statute incorporating the mitting to arbitrators "his claim for
proprietors of the side-booms in .flndros-

damages occasioned to his land by the

coggin river, and the acts in addition erection and continuance of the dam
thereto, it is tbe duty of the proprietors across Saco river at Union falls." The
frequently to examine their piers and arbitrators, reciting that they has vieubooms, to ascertain whether they are ed the premises, awarded that J. T.
firm and sound, and capable of sec'uring " and other proprietors of the Unionthe ptoperty contained in them; and the Julls-mills," should pay to R. G. a cercorporation is responsible for all losoes
occasioned by the want of ordinary care.
Weld v. Prop'rs of Side-booms
!)3
2. Under the private act ol March 15,
1805, sec. 4, incorporating the proprietors of side-booms in .flndroscoggin river, the corporation is entitled to toll for
such logs as have been actually st0pped,
rafted and properly secured for the owner, though the booms were, at the same
time, defective, and insufficient to secure other logs of the same owner, then
in the booms, and which consequently
were lost. Prop'rs. of side booms v. Weld,
105

tain sum, and costs. It was held that
here were sufficient indications that tho
award was between the parties to the
bond ;-that the award was of itself a
bar to any farther claim for damages,
and operated to secure to the obligors the
right to flow the land in future, without
farther payment of damages to the obliiree; and that therefore it was mutual
and final. Gordon v. Tucker.
247
5. Submissions and awards, like other
contracts, are to be expounded by the
intent of the parties and arbitrators. ib.
6. Arbitrator~ at common law have no
authority to award costs, unle~s it is expressly given to them.
ib.
APPEAL.
7. If an award is bad in part only, it
1. In a complaint for flowing lands, may be good for the rest; unless, by the
under Stat. 1821, ch. 45, no appeal lies nullity of a part, one of the parties canfrom the judgment of tho court below, not have the advantage intended as a
unless the respondent, in his plea, either consideration therefor.
ii,.
denies the title of the cemplainant to the
See MILLS l.
lands flowed, or claims the right to flow
them without the payment of damages, ASSIGNMENT.
or for an a~reed composition. Cowel v.
1. Where the payee of a promissory
Great Falls .Mun. Co.
2132 note lodged it, with other demands, in
the office of an attorney for collection,
See RECOGNIZANCE I, 2.
and afterwards drew an order on the atARBITRA~IENT AND AW ARD.
torney, directing him to pay to a third
I. An award of arbitrators at common person the amount which might be collaw, is not examinable, except on tl,e lected on the demands left with him ;
ground of corruption, gross partiality, or which the attorney accepted to pay such
evident excess of power. North Yar- sums as he should receive after obtainmouth v. Cumberland.
21 ing what might be due to himself ;-this
2. Awards of referees, appointed un- was held to be no assignment of the
der the statute, or under a rnle of court, note in question; and therefore a subare open to other objections, sucl.1 as sequent payment to the promisee was
mistakes of law, or fact, and the like; l,eld good. Tlwyerv. Havener.
212
2. S. being the owner of a farm called
for which the court to which the aw:ird
is returned, will either reject or recom- the Hall-farm, consisting of the lot No.
mit it, at discretion.
ib. 60, and being indebted to W, mortgaged
3. Where, upon a division of the town to him the lot No. 66 in the same town,
of N. and the incorporation of a part in- without any other description, the parto the new town of C., commissioners ties supposing it to be a mortgage of the
were appointed by the act of separation, Hall-farm. Afterwards S sold the H11,l/with power to consider its terms and farm to M, taking as part of the considconditions, and award what sum of mon- eration, .M's obligation to " cancel the
ey one town should pay to the other in mortgage given by S. to W. of the Hall•
order to do justice between them; and form;" which obligation he assigned to
an action of the ca~e was given to rccov. W, the mortgagee. ln a suit brought on
er the sum thus awarded ;-it was held this obligation, by W. in the name of 1:,
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he declared,first, for money had and received· and in two other counts on the
promis~ to cancel a mortg~ge, first as on
the Hall-farm, called by rn1stake lot No.
66; and secondly as on l?t No. 6fi, ?a)led by mistake the Hall-farm. Schillinger -o. lrfcCann.
364.
3. Hereupon it was held, that the written ·promise was not applicable to either
of the special counts, the plaintiff not
being at liberty in this respect to contradict his deed:ib.
4. But that the transfer of the contract to the mo!tgagee was an assignment of all the rndebtedness of the promissor arising out of its subject matter;
so that ihe assignee, in an action for
money had and received in the name of
the original promissee, might recover to
his own use the money thus left in the
hands of the promissor.
ib.
5. An insolvent debtof having made
an ·assignment of his effects, in trust for
the payment of such of his creditors as
should assent to it within a certain reasonable time; it was held to be no good
objection to its validity, that it contained, on the list of preferred creditors, one
who was only a surety, and who had not
yet been damnified, but was named as a
creditor to the amount of his liabilities:Canal Bank -o. Cox.
395
6. Nor, that it contained an exception
from the general conveyance of his property, in these words;-" saving only his
necessary and proper household fu~nitu~e
family apparel, and means of paymg his
sm:ill debts under fifty dollars, and ordinar;r family expenses;" the excepted
property being thus left open to attachment, as it was before ; it never having
passed to the assignees : ib.
7. Nor, that it provided fur the previous payment of the expenses and commissions of the assignees, before any
distribution to creditors :ib.
8. Nor, that it contained a provision
for the discharge of the debtor'a sureties
as welt as of the debtor himself.
ib.
9. The creditor of an insolvent debtor, becoming party to a general assignment of his effects in trust for the payment of his debts, which contained a
clause of genexal release of all dcmantls,
may lawfully qualify his assent to the
assignment, by limiting his signature to
a certain clasa of bis demands, excepting others from its operation. Deering
1'· Cox.
404
Sec EVIDENCE 15.
HuseAND AND ,v1FE
LICENSE
LIEN

3.

J. 2.

1.

ASSUMPSIT.
See ATTORNEY 1.
ATTORNEY.
1 . .flssumpsit lies against an attorney
for negligence in transacting the busine~s
of his profession; and this cause of action survives against his administrator.
5timpson 1'. Spra.guc.
470

BAILMENT.
Sec LIEN 1, 4.
BALDWIN.
1. In the private statute of1815, ch.
115, sec. 6, which requires the trustees
of the ministerial fund in Baldwin to apply the interest of the fund to the support of the gospel ministry in Baldwin,
"in such way and manner as the inhabitants thereof, in legal town meeting, shall
direct;" the word "town" is to be construed in a limited sense, as referring to
its parochial character only, in whieh
capacity alone it was interested in the
fund. And on the division of the town
into several parishes, this power to deEignate the application of the money remains in the first parish. Richardson v.
Brown.
355
2. If not ~o constmed, it wo•Ild be
unconstitutional, as impairing tho obJi.
gation of a contract.
ib.

IIANGOR.
See SETTLER.
BASTARDY.
l. Prosecutions under the bastardyact of 1821, ch. 72, are not local. Dennett v. Kneeland.
460
2. It is essential, to a prosecution under Stat. I 821, ch. 72, that the mother of
au illegitimate child accuse the putative
father during her tiavail, and before delivery.
ib.
3. But it is not essential that this fact
be alleged in her complaint, since this
may be made befofe tho event has happened.
ib.
BOND.
Sec Poon DEBTORS 1, 2, 3.
BOWDOINHAM.
See CoNSTITUTIONAL LAW 1.

CASES OVERRULED, DOUBTED
OR DENIED.
.flnonymous, 5 Dane's .flbr. 395, sec. ,1, 339
Barber -o. Barber, 18 Ves. 286.
346
Boutelle v. Cowdin 9 Mass. 254.
446
Coster .y al. v .•4furray, 5 Johns. Ch. 52'2.
343
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Knights v. Putnam, 3 Pick. 184.
392 dividing the town of Bowdoinham and
Martin v. Heathcote, 2 Eden 169. 346 incorporating a part of it into a new
Strong v. Ferguson, 14 Johns.161. 254 town by the name of Richmond, enacted
Taylor v. Higgins, 3 East, 169.
333 that the latter town should be holden to
Union Bank v. Knapp, 3 Pick. 96. 345 pay its proportion towards the support of
Wood v. Roe, 2 D o/ E. 644.
254 all paupers then on expense in Bowdoin/tam; which it did for two years; after
CASES COMMENTED ON, LIMIT- which, on the petition of Richmond, anED OR EXPLAINED.
other act was passed, exonerating this
Bell v. Morrison, 1 Pet. 371.
47 town from such liability in future ; it
Blaney v. Bearce, 2 Greenl. 132.
238 was held that the latter act was unconBoylstonv. Carver,4 Mass. 598.
133 stitutional and void, as it impaired the
Bridge v. Eggleston, 14 Mass. 245. 389 obligation of the contract created by the
419 original act of division and incorporation.
Butler v. Damon, 15 Mass. 223.
39'.l Bowdoinltam v. Richmond.
112
Flint v. Sheldon, 14 Mass. 443.
37
2. Whether the '' grants," &c. menHackley v. Patrick o/ al. 3 Johns. 528. 45 tioned in the 7th of the terms and conKleine v. Catara, 2 Gall. 61.
25 ditions of the act separating Maine from
Laidlaw v. Organ, 2 Wheat. 178.
188 Massachusetts, can be extended beyond
Lowell v. Spring, 6 Mass. 398.
284 the immediate acts of the legislature, so
Maine Ins. Co.v. Weeks, 7 Mass. 438. 354 as to include lands conveyed bv the
Russell v. Clark, 7 Oranch, 69.
66 deeds of the committee on Eaillern lands
Steele v . .!J.dams, 1 Green/. 1.
370 -dubitatur. Lapishv. Wells.
175
3. All acts of the legislature are preCHANCERY.
sumed to be constitutional ; and will not
See PARISH 7.
be pronounced otherwise, except where
RECOGNIZANCE 1.
their unconstitutionality is free from just
doubt. Lunt's case.
412
COMMISSIONERS.
4. The legislature has a right to imSee CONVEYANCE 2.
pose reasonable limitations and duties
upon the sale of spirituous liquors, and
CONDITION.
the exercise of C'l1tain trades, and publio
Where one made a deed in fee, reserv- offices, as sheriff, coroner, and the like.
ing to himself a life-estate in a part of And therefore the Stat. 1821, ch. 133,
the premises, and declaring further that prohibiting the sale of certain liquors,
" this deed is made, and to have effect, except in certain modes, and upon liupon the following conditions"-viz.- cense first obtained and duties paid, is
the payment of money at divers times to not repugnant to the general rights and
other persons ;-it was held that the fee liberties of the citizen, secured by the
passed immediately, on condition sub- constitution.
ih.
sequent. Howard v. Turner.
106
5. \'Vhether a town, having the right
See Exv.cuTORS AND ADMINISTRATORS 1. to send a ropresentati ve, has the power
GRANTS BY THE STATE 1.
to waive that right by a vote not to
send one, so as to bind the minority in
PooR DEBTORS 4.
such town ; qulErc.
/Jpp. 486
6. The Executive duties of the State,
CONSIGNOR AND CONSIGNEE.
1. The consignee of goods for sale, is when constitutionally exercised by the
at liberty to incur upon them all such President of the Senate, devolve, at the
expenses as a prudent man would find end of the political year when so exernecessary, in the discreet management of cised, on the President of the Senate of
his own affairs. Colley v. Merrill.
50 the next political year, if the office of
/Jpp. 506
2. Thus, whero the owner of a veosel Governor continues vacant.
7. When a quorum of the Senate is
conveyed her to his creditor, to be sold
by him to the best advantage, and after constitutionally elected, a convention of
payment of the debt, the surplus to be the Senate and House of Representatives
paid over to himself , and the creditor cannot legally be formed for the purpose
caused her to he sold hy a ship-broker; of supplying deficiencies in the Senate,
-it was held that the broker's commis- without the concurrence of both these
£b.
sions were a reasonable charge upon the branches of_the legislature.
8. And 1t belongs to the Senate alone
gross proceeds of sale, which the owner
was bound to allow.
ib. to ascertain who are the constitutional
candidates to supply such deficiencies.
ib.
CONSTITUTIONAL LAW.
9. Whether such convention may be
!. The legislature having, in tho act
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formed by the House of Representatives that JJeriod was a trespass. Pease 'll, Giband the Senators elected, qucere . .!Jpp. ib. 6fil
6. And although, after the expiration
See BALDWIN 2.
of the two years, the land was sold to a
SETTLE!t 4.
stranger, with a reservation in the deed
of whatever rights the vendee of the
CONTRACT.
1. Where, upon the sale of two con- timber might l1ave ; yet this reservation,
tiguous parcels ofland, at different rates it was held, neither gave any new effect
per acre, the agent of the grantor stipu- to the contract, nor any new license to
ib.
lated in writing that if either of the par- the vendee.
cels, on being surveyed, should be found
See LIEN 1, 2, 4.
deficient in quantity ,the purchaser should
have compensation for the deficiency, at CONVEYANCE.
the rate at which it was purchased; and
1. By the conveyance of a mill, eo
one parcel was found to contain less, nomine, no other land passes in fee, exand the other more than the estimated cept the land under the mill and its overquantity, but the aggregate value re- hanging projections. But the term
mained about the same ;-it was held " mill'' may include the free use of the
that the purchaser was still entitled to head of water existing at the time of its
compensation for the part deficient; and conveyance,or any othereasement which
that the seller could not claim any allow- has been used with it, and which is neance for the excess in the other tract, by cessary to its enjoyment.
Blake v.
436
way of set-off, not having provided for Clark.
this contingency, in his contract. Cool
2. In giving a construction to the rev. Gardiner.
124 port of commissioners appointed by the
2. Where one requested permission to Judge of Probate to make partition of an
bring an action for his own benefit, in intestate's estate, the plain intent ot the
the name Qfanother, against a third per- commissioners, though it appears only
son, to recover a debt supposed to be by way of recital, will be carrieq into
due, promising to indemnify the nomin- effect, if the narties concerned have acal plaintiff against all damages ; such quiesced, by· a separnte enjoyment of
promise was held lawful and binding, the property, corresponding with such
ib.
being neither against good morals nor intent.
3. If a tract of land conveyed is depublic policy, nor within the statute of
frauds. Knight v. Sawin.
361 scribed in the deed as part of a certain
3. Where divers persons subscribed to lot, being " all the land which on the
a fund for the support of public worship, 28th day of February 1814, was without
promising to pay to the trustees of the fence, 011 the northerly side" of a certain
parish funds the sums subscribed, on brook ; this description is sufficiently
127
condition that the trustees should man- certain. Webber v. Webber.
age the fund in a certain manner, and
4. Things personal in their nature,
apply the income thereof to the support but fitted and prepared to be used with
of a congregational minister, and to the real estate, and essential to its beneficial
payment ofthe parish taxes which might enjoyment, being on the land at the
he assessed on the subscribers ;-it was time ofits conveyance by deed, do pass
held that the promise was binding on the with the realty. Farrar o/ al. v. Stacksubscribers ; the acceptance of it on the pole.
154
conditions prescribed, being an engage5. Thus bv the conveyance of a ~aw
ment on the part of the trustees to per- mill with th~ appurtenances, the millform those conditions. Parsonage.fund chain, dogs, and bars, being in their apv. Ripley.
442 propriate places at the time of the con4. The subsequent change of the arti- veyance, were held to have passed. ib.
cles of faith adopted by the church,
6. So, by the grant ofa cotton or woolthough in some essential particulars, en factory, &c. by that or any other gendoes not absolve the parties from the ob- eral name which is commonly underligation of such contract.
ib. stood to embrace all its essential parts,
5. Where the owner of land sold, by it seems that the machinery passes,
deed, all the timber trees standing there- whether affixed to the freehold, or not.
on, and in the same deed gave to the
ib.
vendee two years within which to take
7. M. granted his farm in fee to B.
off the timber; it was held that this was and at the same time took back a cona sale of only so much of the timber as veyance to himself and his two mi11or
the vendee might take off in the two sons. The former deed was registered ;
years; and that an entry by him atler the latter not; and M. remained in po••
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session as before, It was held that thi~
posses9ion was sufficient notice ofthe
conveyance to M. without registry ; and
that therefore a creditor of B. who extended his execution on the land, without other notice, took nothing by the extent. Webster v. Maddox.
256
Ses ARBITRAMENT AND AWARD, 5.
AssIQNMENT 6.
CoNDITION 1.
GRANTS BY THE STATE 1, 2, 3.
CORPORATIOl'l.
See ANDROSCOGGIN

RIVIIR

1, 2.

COSTS.
See ABATEMENT 1.
ARBITRAMENT AND AWARD 6.
EXECUTORS AND ADMINISTRATORS
PLEADING 5,
REPLEVlN 2.

2,

COVENANT.
1. It is not neces9ary, that, in a deed
of conveyance, the heirs of the grantor
should be named, in order to give the
grantee, after the death of the grantor,
the remedy against them on the covenants, which is provided in the Stat.1821,
cit. 58, sec. 23. Webber v. Webber. 127
2. J. W. on the 28th day of Decemher
1819, conve;yed to his brother G. W. an
undivided moiety of a tract of land, with
covenants of seisin and general warranty. Afterwards, in 1820, their father C.
W. died, seised of the land, and G. W.
aJministered on his estate, entered into
the premises, and made impro,·ements.
J. W. died in 1820, after his father. In
1822, F., the administrator on the estate
of J. W. recovered, in that capacity, a
judgment against G. W. as administrator
on the estate of his father, and extended
his execution September 27, 182-t, on the
same land, which was taken at its full
value., including the improvements; and
afterwards fully administered the estate
of J. W. and settled his accounts ; from
which it appeared that the land was not
wanted for any purposes of administration. G. W. filed no claim airainst the
estate of J. W. and pursued no remedy
against his heirs ; but remained in possession of the land. On the 27th day of
July, 1827, certain of the heirs of J. W.
brought a writ of entry against G. W. for
their proportion of the same land, counting on their own seisin, and a disseisin
by him ; which he resisted, relying on
his deed from J. W. their father, by way
of estoppel and rehutter, and claiming
the value of his improvements.
ib.
3. It was held-that the liability of
the heirs on the covenants of their an-
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cestor, is by the operation of our Stat.
1821, ch . .52, rendered contingent, depending on the inability of the creditor,
from the nature of his claim, to have
satisfaction durinir the existence of an
administration.
ib.
4. That in this case, the tenant's remedy, if any, on the covenant of seisin,
having accrued as soon as it was made,
the right of action against the administrator was barred, by his own !aches, by
the lapse of four years since the grant
of letters of administration :ib.
5. That his remedy on the covenant
of warranty having accrued upon his
ouster in Sept. 1824, which was after the
lapse of the four years, it should have
been pursued against the heirs within
one year after it accrued, by the provisions of the statute; which not having
done, he had, by his own neglect, lost
his remedy on this covenant also:- ib.
6. That as here was no circuity of action to be avoided, the remedy by action having been lost by the tenant's
own fault, he could not avail himself of
the covenants by way of estoppel or rebutter :ib.
See SHIPPING 4.
DAMAGES.
1. Where the defendant contracted to
carry fifty tons of the plaintiff's hay to
a distant port for sale ; the hay to be delivered at the ship's side ; and after receiving 2-1 tons on board, declined taking
any more be<'ause the ship was full ;it was held that it was not necessarv for
the plaintiff, after this refusal, to tender
the residue of the hay at the ship's side,
in order to entitle himself to damages;and that the rule of damages was the
difference between what the plaintiff in
fact received, or with due diligence and
prudence might have obtained for the
hay left in his hands, and the price at
the port of destination, deducting freight
and expenses. Nourse v. Srww.
2U8
See AMEXDMENT 4.
DISSEI~IN.

1. Where the purchaser of a right in
equity of redemption, at a sheriff's sale,
had demanded possession of the mortgagor, who still remained on the land, and
who answered that" ifhe thought he had
a better right to the land than he, the occupant, had, he might get it when the
law would give it to him;" and thereupon the purchaser brought a writ of
entry against the mortgagor, who pleaded non-tenure in bar ;-it was held that
this evidence showed a claim of right
on the part of the tenant, and diaproved
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bis plea ;-and that the demandant was
therefore entitled to judgment, though
the mor~agee had previously entered
for condit10n broken, and the debt was
still unpaid. · Brigham v. Welch.
376
DIVORCE.
2. The Stat. 1829, ch. 440, respecting
divorces, applies onlv to cases where the
desertion commenced after the passing of
the statute. Sherburne 'b. Sherburne. 210
DOWER.
1. Where one seised
a remainder
expectant upon an cstato for life, mortgaged the premises in fee, and died ;
and his widow brought an action of dower against the mortgagee ; it was held
that the latter was estopped to deny the
seisin of the husband. Nason v . .llllen.
243

ot

EQUITY OF REDEMPTION.
1. Where a debtor, to defraud his
creditors, made a fictitious mortgage of
his estate ; anci afterwards a creditor,
deeming tho mortgage bona fide, attached the right in equity of redemption,
which was subsequently sold by the
sheriff to an innocent purchaser; and
pending the attachment another creditor
extended his executiCl!l on the land, and
c1LUsed it to be set off in fee, treating the
mortgage as a nullity; it was held, that
the mortgage, being fraudulent, created
no equity of redemption ; that the she,·ilf's sale wa;i void; and that therefore
the subsequent extent gave the better title to the land. Bullard v. Hinkley. 289
See D1SSEISIN 1.
ERROR.
1. Where, after verdict for the plaintiff', the question whether the action was
maintainable, upon the facts proved at
the trial and reported by the presiding
judge, was reserved for the consideration of all the judges, and judgment was
entered for the plaintiff according to
their opinion; this was held to be no
bar to a writ of error brought to reverse
the judgment for a defect of substance
in die declaration. Smith v. MoorB. 274
ESTOPPEL.
1. The acknowledgement of payment
of the consideration-money in a deed of
conveyance, does not estop the grantor
from showing that a part of the money
was left in the hands of the grantee, to
be applied to the grantor's use.- Schillinger v. McCann.
364
See CovENANT 6.
DOWER 1.
SHIPPING 3.

EVIDENCE.
1. At the trial of an issue impeaching
a decree of the Judge of Probate as obtained by fraud and collusion, the geueral ch:iracter of the partie! accused of
the fraud is not examinable. Potter v.
Webb.
14
2. To impeach the title of the demandant in a writ of entry, on the ground of
fraud, evidence of tho fraudulent intent
of his grantor in the conveyance of other
lands, to another person, at a prior time,
though with the connivance of the demand1mt, who was bis brother-in-law, is
not admissible. Flagg v. Willington.
386
3. A count on a note payable on the
occurrence of a certain event, or in a
reasonable time, is not supported by evidence of a note payable only on the oc:
currence of the event; though it is proved that the contingency was rendered
impossible by the misconduct of the defendant. The plaintiff should have alleged the facts tendmg to deprive t!ie
defendant of any excuse for not paying
the money. Hilt v. Campbell.
109
4. In the absence of better proof, evidence of long and uninterrupted usage,
reputation, the declarations and conduct
of the owners of the adjoining land, and
the public acts of the town, was properly
admitted to prove that an ancient corporation of proprietoi-s, now extinct, had
dedicated a certain lot to the public use
as a landing place. Sevey's case. 118
5. On the trial of an indictment for
bigamy, oral proof of the official character of the minister or magistrate before
whom the marri6ge was solemnized, is,
prima facie, sufficient evidence of his authority. Damon's case.
148
6. Paro! proof of a usage may be recci ved in explanation of the terms of a
deed. Farrar v. Stackpole.
154
7. To prove a charge of $15 for that
sum paid for the note of the llefendant's
testator to a third person, the charge
having been made more than twenty
years, and all the parties being dead ;
1t was held that the books of the plaintiff's intestate containing the charge,
together with the note found among his
papers, witb the payee's receipt of payment by the plaintiff's intestate on the
back ofit, were competent evidence from
whicb the jury might properly infer the
fact of payment; it also appearing by
unobjectionable proof, that the plaintiff's·
intestate had been in the practice of paying small sums for the defendant's testator. McLellan v. Crofton.
307
8. A paper book in the handwriting
of the defendant's testator, containing
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accounts between himself and the plain•
tiff's intestate, being found among the
intestate's papers, though mutilated and
torn; it was held to be competent evidence to the jury, as admissions of the
defendant's testator against himself; and
that the plaintiff was not hound at his
peril to accouut for the mutilations; nor
were the jury bound to infer that the
p11rts missing contained any settlement
of the accounts; but that the whole was
open to their consideration, to be weighed with the other evidence in the case.
ib.
9. Where an-account of more than six
tears standing appeared footed on the
books of the plaintiff's intestate, and the
balance carried to new account, and in•
terest claimed thereon ; it was held that
the jury were not therefore bound to
regard this as conclusive evidence of an
account then liquidated and stated, so as
• to enable the statute of limitations to at•
tach to it; but that they were at liberty,
if they were so satisfied by the evidence,
to treat it as the act of the creditor alone,
and of no effect.
ib.
10. The lapse of twenty years is not
Conclusive evidence of the payment of
a debt, at common law; but is merely a
presmnption, liable, like all others, to
be repelled by the circum~tances of the
case.
ib.
11. In scire facias against the indorser
of a writ, the sheriff's ieturn that he
could find no property of the original defendant witltin !tis precinct, is not con•
elusive evidence of his inability to pay.
Palister v. Little.
350
12. The party justifying under legal
process, not being an officer, is not bound
to show it returned. Plummer v. Dennett.
421
13. The declarations of one copartner,
made after the dissolution of the copartnership, concerninu facts which transpired previous to that event, are admissible evidence for the plaintiff, in an ac•
lion against all the members of the copi;rtnership. Parker v. Merrill.
41
14. The members of a family or so•
ciety ot shakers are competent witnesses, without releases, in any snit,in which
the deacons are parties, not directly con•
cerning the common property. Richardson v. Freeman.
57
J5. Where the plaintiff had declared
that he was indebted to one offered as a
witness, to whom the money sued for,
when recovered, was by agraement to be
paid ov@r; it was held that this agreement was no assignment of the debt,
and therefore ,did not go to the competency of the witneas, but only to his
credibility. Seaver v. Bradley,
60

67

16. Where one purchased a right in
equity of redemption, and afterwards took
an assignment of the mortgage; alid itn•
mediately mortgaged the same land to
the original mortga~ee in fee ;-it was
held, in a writ of entry brought by the
assignee against the mortgagor, that the
deelarations of the original mortgagee
could not be given in evidence to prove
usury in the first mortgage, Richardson v. Field.
303
17. The defendant, in a suit in which
his lands were attached, having sold
the same lands pending the attachment I
his grantee canncit be a witne~s for him
in that suit, -his title being directly af..
fected by a verdict for the defendant.Scltillinger "Ii. McCann.
364
18. lf the interest of a witness be discovered in any stage of the cause, even
after an unsuccessful attempt to prove it,
his testimony will be rejected.
ib.
19. The indorser of a note over-duo
is competent, in an action by the ind or•
see against the maker, to testify to the
time when the note was negotiated, and·
to any other facts which happened prior
to that time, and not aifectinr1 the origi•
nal validity of the note. .11.d~ma v. Car•
ver.
390
20. Where M had conveyed goods to
C, who afterwards sold them to H; it
was held, in a suit between Hand the
creditors of M, who attached the goods
as his,-that the declarations of C, made
two months before the ~ale from M to
him, were admissible in evidence to im•
peach the consideration of the former
conveyance. Hale v. Smitlt.
416
21. The vendor of goods as his own,
bein11 therefore bound to warrant the title, is inadmissib]P. as a witness for his
vendee, in an action touching the title of
the same goods; Leing directly interested to establish the title, for t.he purpose
of protecting himself from all accounta•
bility 011 his implied warranty:
ib.
22. The account-books of an inter•
estcd witness are inadmissible evidence.
ib,
23. In all action ht a town treasurer
on a collector's bond given to his prede•
cessor in office, such predecessor is not
admissible a~ a witness for the plaintiff1
to disprove the payment of money for
which the collector held his receipt.Pingree v. Werren.
457
See ExEcuTION 3.
PLEADING 8.
PRESUMPTION
SHIPPING 6.

1, 2, 3,

EXCEPTIONS.
1. A bill of exceptions under tlie statute of Westm. 2, ch. 31, is exarninabh,
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only after judgment; nor then, but upon
a writ of error. Colley v. Merrill.
50
2. The statute of Westm. 2, ch. 31, it
seems, is no longer in force in this State,
so far as it regards the Supreme Judicial
Court; it being virtually superseded by
our statute, providing for exceptions in a
more summary manner.
ib.
EXECUTION.
1. If, in the extent of an execution on
lands, it nowhere appears that the persc>n, before whom the appraisers were
sworn, was a Justice of the peace, the
extent is bad. Howard v. Turner. 106
2. But this mny be amonded by stating the fact, even after registry, and
pending an action for the land, if the
rights of third persons are not thereby
affected.
ib.
3. Whether the tenant in a writ of entry, whose title has been found fraudulent and void as against the creditors of
his grantor, the demandant being one,
can be admitted to take exceptions to
the regularity of the demandant's extent on the premises-qumre. Buck v.
Hardy.
162
4. If the judgment debtor is not in the
county, it is sufficient if the officer, who
is about to extend an execution on his
Janus, should leave notice at his last and
usual place of abode. But whether any
notice in that case is nec-essary-qumre.

ib.
5. Six hours notice to the judgment
debtor, of an extent about to be made on
his lands, was held sufficient, he living
within a quarter of a mile of the premises.
ib.
6. If, in the return of an extent, the
land be described with such certainty
that there could be no mistake as to its
location, it is enough.
ib.
7. An extent may well be of a chamber iu a house or store, with a right of
ingress and egress by au outer door, entry and staircase.
ib.
See SHERIFF 1, 4.

ceased by the intermarriage.

Potter 11;
14
2. Costs, reasonably incurred in a suit
at law, are a prorer charge for an administrator, against the estate in his
hands. Crofton v. Ilsley.
48
3. Where an administrator recovers
jud,gment in that capacity, which is satisfied by an extent on land, he has a
trust estate in the. land, continuing till
it is rendered certain, by proceedings in
tho Probate office, or otherwise, that it
will not be necessary to resort to this
fond for any purposes of adminiatration ;
after which a writ of entry may be maintained hy the heirs at law, counting on
their own seisin. Webber v. Webber. 127
See ATTORNEY 1.
PLEADING 1.
Webb.

EXTENT.
See EXECUTIOll" 1, 4, 5, 6, 7.

FIXTURES.
1. The agent of the owner of a gristmill having inserted into it hisow·n millstones and-mill-irons; it was held that
they became thereby the property of the
owner of the mill, as part of his freehold, so that the agent could not lawfully sever them again; nor could his creditors seize them for his debt, though the
mill had been destroyed by a flood, and
they alone remained. Goddard v. Bolster.

427

FOREIGN ATTACHMENT.
1. Where a son gave to his father a
bonrl for the payment of divers sums of
money, and the delivery of certain quantities of provisions, at fixed times in
each year during his father's life; it was
held that he could not be charged as
trustee of the father for any thiflg not
then actually payable; all future payments being contingent, depending on
the life of the obligee. Sayward v.
Drew.
263
2. A creditor, whose deb't is secured
by the pledge of goods in his han,ls of
greater value than the amount of the
debt, but without power to sell, cannot
be holden as the trustee of the debtor
for the surplus, in the absence of any
fraud. Howard v. Card.
350
See ABATEMENT 1.

EXECUTORS AND ADMINISTRATORS.
1. A fome sole, being one of two joint
administrators, gave a mortgage to her
sureties, conditioned to save them harmless from the official bond given by her
and her colleague to the Judge of ProGUARANTY J..
bate ; and afterwards took husband.PLEADING 5.
It was held that this condition did not
necessarily extend to any unfaithfulness FRAUDS, STATUTE OF.
but her own ;-but that ifit might apply
See CONTRACT 2.
to the acts of both, it included only
their joint acts, and not those of her col- FRAUDULENT CONVEYANCE.
league, done after her own authority had
See EQUITY OF REDEMPTION 1.
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GRANTS BY THE STATE.
1 . Tho usual reservation of a certain
portion of lands for public uses, in a
grant by the State to individuals, is a
condition subsequent; Imposing on the
grantees the duty of impartially setting
apart the quantity so reserved, for the
designated uses. Porter v. Griswold.

signed to S. and could therefore no longer endanger H. in makmg payment to
him, it was no bar to an ae,tion by S.
against B. on the'.guaranty. Seaver v,
Bradley.
60

HABEAS CORPUS.
See PARENT AND

CHILD

1, 2.

430
2. When such lands are so set apart
by vote of the proprietors, and designated in severalty, the fee thereby passes
from the original proprietors, and becomes vested in the several parties for
whose respective benefit the reservation
was made, if in being, and capable of
taking the estate.
ib.
3. Previous to the existence of such
party capable of taking, the fee in such
lands is not in the State, nor in the town
as successor to the corporation of proprietors, for the purpose of custody; but is
in the original grantees and their heirs.

HEIR.
See Cov1rnANT 1, 2, 3.

HUSBAND AND WIFE.
1. A wife cannot be assignee of a
mortgage made by the husband; but the
debt is, by such assignment, extinguished.-SEMBLE, Clark v. Wentworth 259
See PARENT A~D CHILD 1, 2.

INDICTMENT.
I. If an indictment for an offence against the statutes of Massachusetts,comrnitted before the separation of Maine
ib. does not churge the offence to have been
committed against the peace of MassaSee CONSTITUTIONAL LAW 2.
chusetts, and the laws of that CommonPARISH 4.
wealth, the omission will be fatal. Damon's case.
148
GUARANTY.
I. B. gave to S. a collateral guarantv
Sec SHERIFF 5.
, containing these principal words-" I
have consented, and now hereby prom- IND0RSER.
See EVIDENCE 19.
ise to you, that I will be ultimately accowntable to you for the sum of one hunPJ.\OMISSORT NOTl!I 2.
dred and fifty dollars, if the said H. shall
purchase goods of you, and should fail to INDORSER OF WRI'f.
See EvIDENCE 11.
pay you for them." On the same day
S. sold to H. goods to that amount, on a
PLEADING 7.
credit of six months. No notice was
given by S. to B. of the acceptance of INFANT.
the guaranty, or the sale of the goods ;
1. \Vhere an iufant purchased land
but about five months afterwards H. was which was under a mortgage previously
summoned as the trustee of S. by one of made by the grantor to a stranger, and
his crediton;, and employed 13. to pre- agreed to pay part of the purchase-money
pare his disclosure, in which it was sta- by procming the discharge of this debt
ted that he owed S. 110 dollars for goods and mortgage; which was accordingly
sold, After the lapse of about sixteen done by substituting his own notes and
months more, S. and his cre,litor enter- a new mortgage to the creditor of the
ed into a compromise, by which the debt ~rantor; and tbe deeds were prepared
was paid, but the trustee-process was and executed on different days, but were
kept on foot for the benefit of S. who delivered at one and the same time ;was to receive, to his own use, the mon- it was held that the transaction was one
ey which might be obtained from the and entire, though the deeds were betrustees. Judgment was accordingly ren- tween different parties; and that the indered against S. and his trustees, of fant, by retaining the land after he was
whom H. was one, and of whom the offull age, ratified the mortgage. Dana
money was regularly demanded by the v. Coombs.
SU
officer holding the execution ; but nothing was paid by H. nor had any change INTEREST.
taken place in hi~ circumstances. Af1. Whether interest can be computed
terwards the execution was discharged. beyond the penalty of a bond given for
It was held that the guaranty was not official good conduct-qurere. Potter v.
14
absolute, but contingent ;-that R. had Webb.
2. \Vhether interest can be computed
sufficient notice ;-and that as the judgment in the trustee-process had been a~- on a judgment, where scire facias is
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brought to revive it, or to have farther er instantly replevied it : the original
execution-,zu<ere.
ib. contractors being largely in his debt.
2. Hereupon it was held-that -the
owner's lien extended as well to the logs
,JUDGMENT.
't. If the plaintiff in trespass quare cut after the winter and beyond the
f)lausumfregit die after verdict in his bounds mentioned in the contract, as to
favor, and before judgment, the court those cut within them :3. That a license to cut timber on the
~ill enter jµdi(ment as of the term in
which the verdict was returned. God. lands of the grantor is not assignable:4. That the contractors.fl. and B. had
dard v. Bolster.
427
no authority to sell the logs ; being only
See AMENDMENT 2.
bailees for a special purpose ;-and that
PROMISSORY NOTE 1.
immediately upon the sale to third per,JURY.
sons, their right as bailees terminated,
· 1. An objection to a juror because he and the owner might replevy the logs.
is related to a party interested in the Emerson v. Pisk.
200
cause, must be made by way of challenge. After verdict it cemes too late. LIMITATIONS.
t,fcLellan v. Crofton,
307
1. " Stated" or" liquidated accounts"
See PRACTICE 3.
are those which have been examined
and adjusted by the parties; and where
a balance due from one of them has
LANDLORD AND TENANT.
1. An outgoing tenant in agriculture been ascertained and agreed on as cor308
is not entitled to the manure made on rect. McLellan v. Crofton.
2. In the case of merchants' accounts,
~he farm during his tenancy, even
thongh lying in heaps in the farm yard, the death u:· one or both of the parties
and though it were made by his own has no opetation on the accounts, by
cattle, and from his own fodder. Las- way of causing the statute oflimitations
sell v. Reed.
222 to attach to them.
ib.
3. Neither has the cesrntion of dealLICENSE.
ings between the parties for more than
I. Whether a license to cut timber on six years any such operation.
ib,
See EVIDENCE 9.
the land of the grantor is a~sigoable,qumre. Pease v Gibson.
81
PLEADING 8,
2. A license to cut timber on the
lands of the grantor, is not assignable, MALICIOFS PROSECUTION.
:f:merson v. l'isk.
200
Sec ACTION ON THE CASE 1, 2.

LIEN.
1. The owner of a township of land
pntered into a written contract with .fl.
llnd B.,in the autumn of 1825, by which
they were to cut all the pine timber on
a certain tract in it, suitable for boards,
which a prudent man would cut; and
to transport one fourth part of the logs
to a certain place for the owner, as his
share; the other three-fourths to be taken to the s;ime place, sawed, and deliv,
ered to th11 owner ; who was to retain
his title to the whole till he should be
satisfied that his quarter part was of an
average quality with the residue ; and
till he should be paid thereout all which
the pthers might owe him ;-and if they
should fail to take off the timber in the
ensuin~ winter and sprini, tl,ey agreed
to pay nim the value of one fourth part
of what might remain ; the timber to
stand pledged for the performance of this
part also ;-and thev did not cut the
timber till 1827; and before it reached
its destined place they sold it to third
perl!Ons, from whose possession the own•

MARRIAGE.
1. Under the laws of Massachusetts,
as !hey existed in J 805, a marriage be•
tween parties competent to contract, and
solemnized hy a person duly authorized,
is to be considered legal and binding;
without any evidence of the publication
of banns, or of the consent of the parent
01 guardian of the party within age·Daman's case.
148

MASTER AND OWNERS.
See SHIPPING 1, 2, 4, 5.
MERCHANTS' ACCOUNTS.
See LIMITATIONS 1, 2, 3.

MILITIA.
1. Whether it is necessary that the
olerk of a militia company, suing for a
penalty occasioned by neglect of militaty duty, should indorse the writ with his
own name, provided the captain has indorsed his approval of the suit as required in Stat. 1821, ch. 164, sec. 46qumre. Abbott v. Crawford.
214
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1!. Whe,e the derk-of a militia company had no other evidence of his appointment than a certificate on the back
of his ser~eant's warrant, stating that he,
" appointed clerk," ,had taken the oath
-Of office ;-it was held not to be sufficient to satisfy the requiTeme11t of Stat.
1821, cit. 164, sec. 12.

w.

MILLS.
1. Where the question of damages for
fl.owing land has beer. ••1bmitted to arbitration, and the award performed;
whether a subsequent gra1i,tee of the land
can pursue any remedy for damnges accruing after his purchase ;-qWEre. Gordon v. Tucker.
247
See APPEAL 1.
ARBITRAMENT AND AWARD 4,
CoNVEYANCE
i'IKTURES 1.

1, 5,

MH-HSTERIAL FUNDS.
See BALDWIN 1.
CONTRACT

3, 4.

MORTGAGE.
See DISSEISIN 1.
Dow1m 1.
E~UITY OF REDEMPTION
HUSBAND AND WIFE 1.
SHIPPING 7.

I.

NEW TRIAL.
See REVIEW.
NOTICE.
See CoNVEYA!i'cE 7.
EXECUTION 4, 5.
GUARANTY 1.
PRACTICE 4.
PRoMrssoRv NOTE

2.

PARENT AND CHILD.
1. A husband and wife having separated, pursuant to articles previously entered into, in which he had stipulated
that in the event of such separation the
children should remain with her ; the
court, on habea:; corpus sued out at his
request, ordered the children into the
custody of the mother, pursuant to the
articles of separation ; she living with
her father, and they being of an age to
require her care. The State .,,, Smith.
462
2. But indepeudent of such articles,
the court, in such cases, in tho exercise
of its sound discretion, and for the good
of the children, will only free them from
nndne and illlproper restraint; the fatl1er having no vested right, in any case,
to the eicclusi ve custody of his children.
ib,

PARISH.
1. Under Stitt. 1821, ch. 135, perish
taxes can be assessed only on the polls
and property of members of the parish.
Dall v. Kimball.
171
2. The Stat. 1786, ch. IO, so far as it
regards parish taxes, is no longer in
force in this State, its subject matter
ha'ling been revised in Stat. 1821, ch.
135.
ib.
3. That part of Stat. 1786, ch. IO, sec.
4, which provides that when one or more
parishes shall he set oft from a town, the
remaining p!lrt shall constitute the first
parish, is still in force in this State.Richardson 'D. Brown.
355
4, The grant of land to a town for the
use of the gospel ministry, is to be taken
to refer to the town in its parochial and
not in its municipal rharacter.
ih.
5. The liability of seceding members
of a parish to contribute to the payment
of its then existing debts, is created for
the benefit of the parish alone. Fernald
v. Lewis.
264
6. The remedv for satisfaction of a.
judgment agains't a parish, by levy on
the property of its members, is to be
pursued against those only who were
members at the time of the rendition of
judgment, or, at farthest, at the time of
commencement of the action.
ib.
7. If all the members ofa parish withdraw, and thus dissolve the corporation:
-quce,·e whether it3 creditors may not
have a remedy by action of the rase, or
Ly bill in Chancery, against those individuals on whom the liability would
have remained had the corporation continued to exist.
ib.
8. Whether a seceding member ofa
parish, who does not join any other society, is liable, by a fair constmction of
Stat. 1821, ch. 135, sec. s, for any other
and greater portion of the then existing
debts of the parish, than one who does;
-dubitatur.
ib.
\). The membership of a parishioner
ceases ipso facto, upon his filing a certificate pursuant to Stat. 1821. ch. 135, su.
8.
ib.
10. The election of the moderator of
11 parish meeting will be valid, thongh
the meeting was called to order, and the
votes were received and declared, by a
private parishoner who assumed that authority to himself. Jones v. Cary. 448
11. Ceasing to attend the religious and
secular meetings of a parish, and attending the worship and supporting the ministers of another denomination, for any
length of time, will not alone amount to
a renunciation of membership in the parish thus left; the ollly mode of with-
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drawing, without a change of residence,
being by notice in writing, as provided
in Stat.1821, ch. 135.
ib.
12. A subscription to rai•e money for
the support of public worship whenever
a minister of a particular sect could be
procured, is not the formation of an unincorporated religious society, within
Stat. 1811, clt. 6.
ib.
See CONTRACT 3, 4.

PARTNERSHIP.
1. Where two, being joint owners of
a vessel, agreed to send her on a foreign
voyage for their mutual benefit ; and
part of the outward cargo was purchased
by each, separately, and part by both,
jointly ;-it was held that they were still
but tenants in common of the property,
and not partners ; and that therefore a
creclitor of both owners, for cordage for
the vessel, was not entitled to prbrity in
payment, out of the vessel and oorgo,
against the separate creditors of either.
Harding v. Foxcroft.
76
2. The prior right of a partnership
creditor, to be paid out of the common
property, in preference to a separate
creditor of either of the partners, does
not exist in the case of a dormant partnership. In such case a creditor whose
debt relates to the business of the firm,
and who is behind the creditors or vendees of the ostensible partner in his attachment, s_hall not be permitted to defeat them and gain a priority, because
he has discovered the concealed liability
ofa secret partner. French v. Chase. 166
See EVIDENCE 13.

jection may be taken on general demurrer. 5cott v. Whipple.
425
4. To an action of debt on a bond
taken pursuant to Stat. 1824, ch. 262, respectinir poor debtors, a plea of performance in the words of the condition will be
sufficient ; though the condition, as prescribed in the statute, does not iuelude
all which, by the same statute, is necessary to be done for the debtor's enlargement. Fisher v. Ellis.
455
5. Where the defendant in a suit, after
service of the writ, and before entry of
the action, was summoned as tl1e trustee of the plaintiff, in a foreign attachment, in which he disclosetl the facts,
was adjudged trustee, and paid over to the
judgment creditor, on execution, all he
owed to the plaintiff; and at a subsequent
term pleaded these facts in bar of the
original action ; to which the plaintiff
demurred ; it was held that the plea was
a good bar, and that the defendant was
entitled to his costs subsequent to tho
joinder in demurrer. Killsa v. Lermond.
116
6. Jfan award be good for the damages
awarded, but bad as to the costs; whether a replicdtion would not be vitiated by
assigning non payment of costs as part
of the breach ;-qucere.
Gordon v.
Tucker.
247
7. Whero the defendant, in a scire
facias against the indorser of a w1it,
pleaded that the original judgment debtor was of sufficient ability, and had sufficient real estate within this State to
satisfy the execution; to which the
plaintiff replied by setting forth the issuing of execution, and the sheriff's return
thereon that he could find no property
within his precinct; the replication was
held bad. Palister v. Little.
350
8. Wl1ere, to a plea of the statute of
limitations, the plaintiff replies that the
accounts were merchants' accounts; and
the defendant rejoins that the accounts
between the parties were not open and
current, but were liquidated and closed
more than six years before action brought;
which the plaintiff traverses; the issue
is s11bstantially flamed not on the replication, but on the rejoinder; and therefore the burden of proof is not on the
plaintiff, to show that the accounts continued open ; but on the defendant, to
show that they were liquidated and closed. McLellan v. Crofton.
308
See EvIDEl"CE 3.

PLEADING.
1. In a declaration upon Stat. 1821, ch.
51, sec. 11, to recover the penalty there
enacted against an executor for neglecting tu file and obtain pn,bate of a will, it
is necessary to allege, in the words of
the statute, that the neglect was " withoutju,t excuse made and accepted by the
Judge of Probate for such delay." And
the want of this allegation is not cured
by verdict. Smith v. Moore.
274
2. But it is not necessary to aver that
such omission was intentional.
ib.
a. Where the plaintiff covenanted to
build a certain mill-dam within three
months, (unavoidable accidents excepted,) in a workmanlike manner; and the
defendant pleaded in bar that tht, plaintiff did not, within three months, in a
workmanlike manner, build the dam;
-the plea, on demurrer, was held ill, POOR DEBTORS.
both for duplicity, and for not alleging
1. The boud ginn by a debtor in exthat the plaintiff was not prevented by ecution pursuant to Stat. 1824, ch. 28],
unavoidable accidents. The latter ob- may be given either to tho creditor or to

A TABLE, &c.
the officer. Pease v. Norton.
229
2. And if such bond be not taken in
exactly the full amount of the debt, costs
and fees, yet it is still a good bond at
common Jaw, if accepted by the creditor.
ib.
3. The.bringing of a suit on such bond
by the creditor is an acceptance ofit. ib.
4. Where the time for taking the poor
debtor's oath under Stat.1824, ch. 281,
was fixed in the bond to be Dec. 17,
but the notification to the creditor was
altered to Dec. 19, by the officer, without the debtor's knowledge; and the
debtor attended at the time and place
fixed in tho bond, but the justices to
whom he applied to administi,• the oath
declined attending on that da'f, for want
of notice to the creditor; and on the
19th the debtor and the justices met
at the place named in the bond, but
the debtor refused to take the oath;
and within ten days from the day nan:ied
in the bond the debtor surrendered himself to the officer making the arrest, who
now refused to receive him ;-it was
held that the debtor having done all in
his power, and committed no fraud, the
condition was saved.
ib.
5. The ten days mentioned in Stat.
1824, ch. 281, sec. 1, do not commence
till the justices to whom a poor debtor
applies to be admitted to the oath of insolvency, have disallowed the oath ;
provided the debtor has done all in his
power to take it. And in the computation of the ten days, the day appointed
for taking the oath is excluded.
ib.
PRACTICE.
1. In the argument upon a bill of exceptions, whether under our statute, in
the summary mode, or under the statute
of Westm. 2, ch. 31, followed by a writ
of error, the party excepting is confined
to the objections taken at the trial, and
stated on the face of the bill. Colley v.
Merrill.
50
2. It is the duty of the party calling a
witness, to see that he is duly sworn.
Therefore where a witness testified, believing that he had been sworn, but by
some oversight the oath had been omitted, and this was 1,ot discovered by either party till after tho trial ; yet the verdict was set aside. Hawks v. Baker. 72
3. It is the duty of a judge, when requested, to instruct the jury upon every
point pertinent to the issue. Lapish v.
Wells.
175
4. The 35th of the rules of this Court,
respecting notice to produce papers at
the trial of a cause, is hereafter to be applied only to cases where the notice was
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given previous to the commencement of
the trial. Emerson v. Fisk.
200
See REVIEWS AND NEw TRIALS.

PRESUMPTION.
I. It is presumed, where tho Jots of
land in each range in a new townshif. are
numbered in a regular arithmetica series, that they were originally located
contiguous to each other; and that the
lot numbered two includes all the land
lying between one and three in the
same range; and so of the others. Warren v. Pierce.
9
2. Therefore, where the p~oprietors of
B. ordered a location of their township
into hundred-acre Jots, it was held that
the lot numbered eight included all the
land between seven and nine, though it
amounted to two hundred acres ; and
that the party claiming a different location, was bound to repel this presum ption by positive proof.
ib.
3. After the lapse of more than thii ty
years, the authority and qualification of
an administrator were presumed, from
the existence of an inventory, and a
schedule of claims, in the Probate office,
attested by his oath; and a petition preferred by him to tho Court of Common
Pleas for license to sell the real estate of
his intestate, with the original certificate
of the Judge of Probate thereon, recog•
nizing him as an administrator ;-the
Probate records and files of that period
appearinl( to have been loosely kept ;
and no other vestige of his appointment
being discoverable. Battles v. Holley.
145
See EvrnENCE 10.
PROMISSORY NOTE.
1. Where the promisee in a joint and
several note signed by three, sued one of
the makers alone, and had judgment;
this was an election to treat it as a several contract respecting them all. And
having afterwards sued the other two
jointly, setting forth the previous recovery against one alone, the judgment was
for this cause arrested. Bangor Bank
v. Treat.
207
2. Though the payee of a promissory
note indorsed it merely to give it currency, knowing, at the same time, the insolvency of the maker ; this, it seems,
does not excuse the want of a demand,
and notice to the indorser. Groton 'II,
Dallheim.
476
See AcTION 2.
Ass1GNMENT 1.
SHIPPING 5.
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ations of the,other party respecting: a
material fact, and inconsistent with the
evidence adduced by such party at the
trial:ib.
RECOGNIZANCE.
6. Or, where such newly discovered
1. Recognizances for the prosecution
evidence
was
placed
beyond
the
knowof appeals in civil actions _a~e not wi!h•
in the Stat. 1821, ch. 50, g1vmg remedies ledge or control of the petitioner, by
in er1uity; but in case of a forfeiture, means of the other party, and with a view
ib.
judgment must go for the whole penalty. to prejudice the ·petitioner's cause.
Paul v. Nowell.
239
2. A recognizance for the pro~ecution RICHMOND.
See CONSTITUTIONAL LAW I.
ofan appeal. in a civil action needs not
to.be spread at largo on the record of
the court appealed to. To entitle the SALE.
See CoNTRACT 1, 5.
conusee to his remedy, under the statute, regulating appeals, it is sufficient
that it be returned and placed on file. ib. SCIRE FACIAS.
See EvmENCE 11.
INTEREST 2.
REFEREES.
See ARBITRAMENT AND AWARD.
SERVICE OF PROCESS.
See ABSENT DEFENDANTS.
REPLEVIN.
1. The Stat. 1829, ch. 443, giving to
justices of th<: peace jurisdiction of ~c- SET OFF.
tions of replevm of goods not exceedmg
1. A promissory note, given to a third
the value of twenty dollar9, does not, person by the defendant as surety for
by implication, take away any jurisdic- the plaintiff, and taken up by the defend•
tion previously existing m the court of ant, with the creditor's receipt of payCommon Pleas. Ridlon v. Emery. 261 ment from. the defendant thereon, being
2. But should replevin now be brought duly filed m the clerk's office by way
originally in the court of Common Pleas, of set-off, is of itself sufficiently explicit
for goods of less value than twenty dol- as a demand for monies paid, within the
lars, it seems the plaintiff can recover no meaning of Stat. 1821, cl,. 59, sec. 19.
240
moro than a quarter of the value in costs, Fox v. Cutts.
2 ·where one of two principal clebtors
by a fair construction of Stat. 1822, cit.
186, sec. 2.
ib. in a joint promissory note is dead, and
the money has been paiJ by a surety, he
may file it in offset against a demand in
RE'l'AILERS.
See CONSTITUTIONAL LAW 4.
favor of the estate of the deceased
against him, by the operation of Stat.
REVIEWS AND NEW TRIALS.
lb21, ch. fi2, sec. 2S ;-and this though
1. This court, in the exercise of its the estate, has been represented insol•
general power to grant reviews in all vent.
ib.
cases, will not sustain an application for
the review of an action in a justice's SETTLER.
court, where the party grieved may have
I. B. a "settler" on lands of the Com•
redress in the conrt of Common Pleas. monwealth of Massachusetts in Ban,,or,
Merrill v. Crocket.
412 within the terms ~f the two Resolve"s of
2. At the hearing of a petition for a June 25, 178g, sold one acre of his posreview, the petitioner will be confined session, by metes anrl hounds, to McG;
to the facts and witnesses named in the and afterwards sold the residue of his
petition. Warren v. Hope.
479 lot, excepting the acre, to P, from which
3. No new trial or review will be it passed to L, and his associates; who
granted on account of newly di,covered sulJsequently received from the commit•
evidenc~, if such evidence is merely cu- tee on Eastern lands a deed of the whole
mulative.
ib. Jot, as the assignees of B, without any
4. Reviews and new trials will be exception of the acre; they having comgranted, where a material witness, whose plied with the conditions of the Resolve
testimony at the trial was against the in- of F1Jb. 5, 1800, relating to settlers in
terest of the petitioner, has since dis- Bangor. L. resided on the lot ever after
covered. that he testified incorrectly, bl. his purchase. McG. always resided in
mistake :-i . another town; and never occupied the
5. Or, where the newly discovered acre, nor took any measures to confirm
evidence relates to confessions or declar- his title, nor exercised ownership over
REBUTTER.
See COVENANT, 21 6.

A TABLE, &c.
' it, till after the Commonwealth, by its
committee, had granted it to L. and others. In an action by L. against a grantee of McG. to recover part of this acre,
it was held,2. That it was competent for the tenant to impeach the deed from the Commonwealth to L. and others on the
ground of fraud, so far as related to its
conveying the acre to the grantees:3. That McG. was entitled to be con•
firmed in his right to the acre, as the assignee and legal representative of a settler, within the meaning of the resolves:
4. That a grant by Massachusetts, of
lands in this State previous to the separation, is impeachable for fraud, in the
courts of this State; notwithstanding
the general language of the 7th of the
terms and conditions of the act separating_ Maine from Massachusetts, confirmmg all the grants of the parent Commonwealth : 5. That if the committee on Eastern
lands accidentally omitted to except the
acre sold to McG. from their deed to L.
and others, and the latter, perceiving the
mistake, took the deed in silence, intending to defraud Mc G. of the acre;
the deed, as to that acre, was void. La ..
pish v. Wells,
175
SHAKERS.
See EVIDENCE 14.
SHERIFF.
1. Where the sheriff justifies under
final process, it is not necessAry to show
it returned. Clark v. Foxcroft.
296
2. In a suit against the sheriff for not
levying an execution, it is a good defence that the plaintiff's judgment was
fraudulent, the sheriff first proving that
he represents a creditor of the judgment
debtor, by showing a legal precept in
his hands.
ib.
3. The sheriff, justifying under a brief
statement, is not bound to prove all the
facts therein stated, if enough is shown
to constitute a good defence.
ib.
4. The title of a purchaser under a
sheriff's sale may be good, without showing the execution returned.
ib.
5. Where the plaintiff in an action
served his own writ by leaving a summons with the defendant, and made a
return of the same, with an attachment
of property thereon, in the name of J. D.
a deputy sheriff ;-this was held P.Ot to
be " pretending himself to be a deputy
sheriff," nor acting as such; and therefore not indictable under Stat. 1821, ch.
92, 8ec. 8. Coffin's case.
281
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SHIPPING.
1. Smuggling, by the master of avessel, when it is not gross and atten•led
with serious damage or loss to the owner, is not visited with the penalty of forfeiture of wages; but thQ damage actually sustained by the owner may be deducted from the wages due to the master, by way of diminished compensation,
Freeman v. Walker.
68
2. Thus, where a vessel was libelled
as forfeited for a violation of the revenue
laws, in the importation of gin by the
master, without fraud on his part, and
the vessel was therefore liberated by the
Secretary of the Treasury on payment of
costs ; an action was held to be maintainable by the master for his wages, the
jury being directed to deduct the cost~
and expenses thus incurred by the owner, from the amount of wages due to the
master.
ib.
3. Whether the owner of a vessel,
having sworn, in a petition for a remittitur, that the act of the master by which
she was forfeited, was done ignorantly
and without fraud, can be admitted afterwards to gainsay it, in an action by the
master against him for wages, by showing that the proof of the fraud had subsequently come to his knowledge ;-dubi-

tatur.
ib.
4. The master of a vessel cannot, by
the mere virtue of his office, as such,
bind his owners by a charter-party under seal, so as to subject them to an action of covenant thereon. Pickering v.
Holt.
lfiO
5 . .fl. and B. being joint owners of a
vessel, .fl. who was master, purchased
supplies for her, giving therefor a negotiable note in his own name and that of
B. jointly, but without authority fiom B.
In an action by the promisee against .q.
and B. brought upon this note, with the
usual general counts for money and
goods, and an insimul computassent, it
was held-that the note being void as to
B. it was no extinguishment of the original implied promise of both the owners;
and that therefore the plaintiff might
well recover against both, on the general
counts. Wilkins v. Reed.
220
6. The register or enrolment of a vessel at the custom house is not conclusive
evidence of ownership. Colson v. Bonz~
4U
7. Hence tho mortgagee of a ship, not
in possession, though ha appears in the
ship's papers as the sole owner, is not
liable for supplies directed by the m~ster.
ib.
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SIDE-BOOMS.
.

See

ANDROSCOGGIN RIVJIR

1, 2.

STATUTES.
i. Statutes ofa penal character should,
jfpossible, be so construed .as to leave
the citizen free from penalties and from
danger, without appealing to the di~cre·tion of any one.·· Butler v. Rir;ker. 268
STATUTES CITED AND EXPOUNDED.
.
·'
Constitution oj Maine .

•qi•t. JO, sec. 5, cond. 7.

1Z5

Statutes of Maine. ·
1811, ch. 6-(unincorporated so-

1821, cli,
.,-

i822, 1824, 1820 --

cieties.) .
448
45, sec. 3-riiills-appeal. 282
50-recogniiances.
23~
51, sec. 11-executor.
274
51, sec. 28-adm'rs. acc't.268
52, sec. 27, 28-heirs.
127
59, sec. 3-service of pro.
· pess.
218
59, sec. 8-indorsement
of writs.
215
59, sec.16-amendments. 30Z
59, sec.19, 25-set-off.
240
60, sec. 27-:-extent.
165
61, sec. 1-trqstees.
405
62, sec. 7-limitations.
307, 336
72-bastardy.
460
92, sec. 8-deputy sheriff. 281
138-retai!ers.
412
135, sec. 6-parish taxes.· 17]
135, sec. 8-parishioners, 448
135, sec. 8-parish debts. 2!34
IG4, sec. 12, 46-militia. 1 214
186, sec. 2-replevin.
261
281-poo; dabtors.
220, 455
440-divorce.
210
443-raplevin.
261

the discharge of the principa;I by assuming the payment himself. Ingalls v.
Dennett.
79
2. Therefore where one, having effects
of another in his hands, and being afso·
his surety in a note over-due, was surnmoned as his trustee in a foreign attachment, and then was compelled by suit
to pay the note ;-it was held that the
effects in his hands were stiIJ bound by
the" foreign attachment, and that he could
1101.ret~in !them by way_of indemnity
against the note h13 had paid.
ib.
· · ' See AssrGNMENT' 5,
,
'SET-OFF".l, 2.

TAXES.
See PARISH I, 2.

TENANT AT WILL.
I. Where a tenant at will 1rssented to
an_ e~ten~ upon the land as _bis property,
pomtmg 1t out to the creditor, assisting
the surveyor, and not giving notice that
the land belonged to anoth,;r ; this was
held to be a determination of his tenancy
at will. Campbell v. Procter.
12·
2. In such a case,· the landlord may
have t,espass against the judgment creditor, for his entry on the land and treading down the grass.
ib ..
See TRoVER 1.
TENANTS IN COMMON.
See

AGENT AND FACTOR

2.

TENDER.
See

DAMAGES

TI.ME.
See PooR

I.

DEBTORS

5.

TOWNS.
1. ,vhere the legisl11ture divided "
town into (wo, aad provided that alrperS?~s dw:ellrng on lands adjoining the div131on ]me should have liberty to belong, with their lands, to either town at
their election, made within a limited
time ;-it was held that this election was.
not merely a personal privilege, terminating at the death of the party· but
was a definitive and perpetual change of
-.- - 10, sec. 4-parishes.
355 the line of territorial jurisdiction. CumEnglish Statutes.
berland v. Prince.
408
13 Edw. 1 cap. 3 1. ( exceptions. 50
TRESPASS.
Westin. 2.
5
I. The purchaser of a right in equity
SURETY.
of ~odemption at a sheriff's sale, may
1. A surety 110.s no right of action a- marntam trespass qum·o cl,msu,n fregit
gainst his principal merely because the agaiost the mortgugor i11 possession, wJ10
debt is not paid as soon as it is due; nor cuts and takes off tfae growing grass;
until lie hu.s either paid it, or procured the mortgagee ncv~r havirig entered for

-.- ' -

Private Statutes.
JSJ5, ch. 115, sec. 6-Baldwin.
355
iS21 7S-Curnberlaud. ""21, 408
]823; - 214, sec. 5-:-Bowdoinham. 112
1805, Marci£ 15, ~ Androscoggin
]812, Feb. 29,
booms
93 105
1820, Jan. 31,
·
'
Statutes of Massachusetts.
1786, ch. 3, sec. I-marriage.
150
- - - 10, sec. 3-parish tulles. 171
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condition broken.

See

Fernald v. Linscott. ages in blank; the foreman observing
234 that they had some doubt as to the time

CONTRACT 5.
JUDGMENT 1.
TENAN'l' AT WILL

1, 2.

'fROVER.
1. Where a tenant at will erected a
dwelling house aud other buildings on
the land, with the express consent of
the landlord, and died ; and his administrator sold them to a stranger ;-it was
held that tho purchaser might maintain
trover for them, against the owner of
the land. Osgood v. Howard.
452
See AaKN'I" AND FACTOR 1.

TRUST ESTATES.
$ee .EXECUTORS & ADMINISTRATORS 3.
TRUSTEES.
See

FoRElG!I ATTACHMENT

USAGE.
See

USURY.
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EVIDENCE

4, 6.

1, 2.

from which interest should be computed,
and that some supposed this would be
done by the court; whereupon, by direction of the Judge, they retired age.in,
and wturned a new verdict for the
amount of the notes and interest; and
it was held well. Bolster v. Cummings.
85
2. Where the prevailin~ party in a
cause tried by jury, previous to the trial, but during the same term, conveyed
one of the jurors several miles, in his
own sleigh, to the house of a friend,
where he was hospitably entertained for
the night ; the verdict was, for this reason, set aside. Cottle v. Cottle.
140
3. A paper drawn up by the plaintiff,
containing a statement of the items composing his claim for damages, having
been accidentally passed to the jury, with
the other papers in the cause, though not
by them regarded as evidence regularly
before them ; the verdict, which was for
tho plaintiff, was for this cause set aside.
Benson v. Fish.
141
4. Where the jury, after they retired
to deliberate on a cause, received and
we1e influenced by the declarations of
one of their fellows, discrediting a mate•
rial witnes~ of the plaintiff; it was held
to be no good cause to set aside the verdict. Purinton v. Humphreys.
379
5. Neither will a verdict be set aside
because the jury, without the privily of
the prevailing party, and being fatigued
and exhausted with the length of the trial, were furnished with some refreshment• at their own expens&, duri,,g their
deliberations on the cause ; however liable the jurors might be to personal admonition from the court for such mis-

1. The party givin~ a usurious security is in all cases ent1tlcd, at some time,
to avoid it by showing the usury, unless
he has waived the right by his own act,
or forfeited it by his own neglect.Richardson v. Field.
35
2. 'l'hcrefore, where a right in equit!
of redemption had been sold at a. sheriffs
sale, and become absolute in the purchaser by the expiration of a year, and the
purcha,er took an assignment of the
mortgage, thus uniting the whole title in
himsel~; and then brought a writ of entry agurnst the mortgagor, who had always remained ia possession; it was
held that the latter miµ;ht set up the deib.
fence of usury in the notes, te defeat the condnr:t.
Ci. Uut if ardent spirits constitnte part
<lemandant's title.
ib.
of such refreshments, and appear to have
See EvrnENCE lG.
operated upon any juror so far as to impair his reasoning powers, inflame his
VENDOR.
pa~sions, or have an improper influence
upon his opinions, the verdict would
probably he set aside.
ib,
VERDICT.
1. In trover for certain promissory
notes, where the title, and not the value, WITNESS.
See EvrnENCE 14, 17, 18, 19, 21, 23.
was the only subject of controversy, the
PRACTICE 2.
jury being sent out late in the evening,
with pe1misiion to separate after agreeing and sealing up their verdict did so, WRIT OF ENTRY.
Sec Ac'l"IONS BEAL 2.
and returned a verdict the next morning
for the plaintiff, with the amount of dam-

