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The Reporter is informed that in the copy of record which he followed in the
case of Low v. Ross, ante, Vol. 8, p. 256, the ground on which the action was
dismissed from the Court of Common Pleas was not clearly stated. As no close
was described in the declaration, in that case, Whitman C. J. regarded the plea
of soil and freehold, filed by the defendant, not as putting in issue the title to
any close, but merely as a preliminary proceeding to draw from the plaintiff a
designation of the locus in quo ; and being therefore of opinion that there should
have been a new assignment, by the plaintiff, and a title pleaded by the defen-
dant to the place thus newly assigned, before the cause was sufficiently matured
to be taken from the jurisdiction of the justice, by recognisance, within the
meaning of the statute, he dismissed the action as not regularly brought ups
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CrEavVES, by guardian, vs. Foss.

After a sale of lands at auction, by license of Court, it is the duty of the seller
tomake and tender a deed within a reasonable time. Two days after the
sale is a reasonable time for this purpose. And the purchaser is justified in de-
laying to complete the contract till he has had a reasonable time to take legal
advice respecting the formality and validity of the deed tendered.

In a declaration upon a contract required by the statute of frauds to be in writing,
it Is not necessary expressly to allege that the contract was reduced to writing.

The auctioneer, in a sale of lands, is the agent of both parties; and his entry of
the name of the purchaser on his book or memorandum containing the particu-
lars of the contract, is a sufficient signing, within the statute of frauds.

THis was an action of the case, which came before the Court
upon a general demurrer to the declaration, in which were re-
cited the following facts.

The plaintiff ’s guardian having obtained lxcense of the Supreme
Judicial Court to sell a certain lot of land for his benefit, and
having given bond, and complied with the requisitions of law in
such cases, and having duly advertised the land; it was exposed
to sale at public vendue, and struck off to the defendant at the
sum of two hundred and ten dollars, he being the highest bidder.
The name of the defendant was immediately entered as the pur-
chaser, in the sales-book kept for that purpose, by the_clerk of

VOL. IV. 2



o YORK.

Cleaves v. Foss.

the auctioneer, and by his direction, together with the number
and description of the lot, the price at which it was struck off,
and for whose account it was sold; and at the close of the sales,
there being other property sold, the sales of the day were ex-
amined and attested by the auctioneer, by subscribing his name
to the account entered in the book. Two days afterwards the
guardian tendered to the defendant a deed of conveyance of the
land, with covenants that he had observed the directions of law
relative to the sale and proceedings, and that he had good right
and lawful authority to make the sale ; and thereupon demanded
the consideration money; which the defendant refused to pay.
Afterwards the land was again advertised, and sold.at auction to
another person, for one hundred and sixty dollars. The decla-
ration concluded by charging the defendant as liable for the
difference between the first and last sales, with the expenses of
the latter, amounting in all, to fifty-four dollars.

The arguments of the counsel were furnished to the Court in
writing, of which the following is a brief abstract.

N. Emery, in support of the demurrer. No promise is for-
mally alleged against the defendant, that he would become the
purchaser of the land; nor are any conditions of sale stated; nor
any terms of payment; nor the nature of the security to be given;
nor the time for executing the deed; nor does it appear that any
abstract of title was exhibited; nor that it was declared that the
highest bidder should be deemed the purchaser. Neither is it
stated that there was any agreement or condition in writing that
on failure of payment of the money by the defendant a new sale
should be made; nor that he should pay the difference between
the two sales; nor that he ever signed any memorandum or note
in writing, engaging to become the purchaser and to pay the
money alleged; nor that any cther person made the contract by
his authority. )

Under these circumstances the defendant considers himself
protected by the statute of frauds ; the first section of which is
similar to the fourth section of Stat. 29 Car. 2, cap. 3.
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Sales at auction are within the statute of frauds. Hinde v.
W hitehouse 1 East 558. Blagdenv. Bradbear 12 Ves. 466. Buck-
master v. Harrop 7 Ves. 341. The auctioneer, by entering the
name of the purchaser in writing, is not thereby an agent author-
ized by him to sign an agreement.  Stansfield v. Johnson 1 Esp.
101. Walker v. Constable 1 Bos. & Pul. 306. 1 Jacob & Walker
350. The cases on the other side are such as have adopted the
opinion that an auctioneer, by his character as such, became agent
for both parties, upon the knocking down of the hammer.  This
opinion is founded on the case of Simon v. Motivos, as reported
in 3 Burr 1921. But there is nothing in our statute encouraging
such a conclusion ; nor is there any thing in the employment of
an auctioneer, which should make him an agent for the purchaser.
In the report of that case in Bull. N P. 280, it is said that the
auctioneer wrote on the catalogue the defendant’s name, and the
_ price, by the order and assent of the defendant. And in Burrow’s
report it is said that the buyer’s coming the next day and seeing
the goods weighed was an additional circumstance, that deserved
attention. 'This fact of the defendant’s express order to write
his name on the catalogue, provided the conditions of sale were
annexed, might have gone far to influence the decision of the
Court. In Emmerson v. Heelis 2 Taunt. 45, the Chief Justice
thought it a great misfortune that the case of Simon v. Motivos
was not overturned before any others were decided upon it.

The case of Coles v. T'recothick, as reported in 9 Ves. 250, has
not fairly represented the meaning of Lord Eldon as to there
being no distinction between the 17th and 4th section of the Eng-
lish statute of frauds. He meant that he did not consider the
auctioneer an authorised agent in either case. 1 Jacob & Walker
350. See 4 Wheat. 96, note. In England brokers are regulated
by statute. Not so here. But an auctioneer is not necessarily
a broker, even there. His business is to sell publicly; not to
buy and sell, like a broker. ~Wilkes v, Ellis 2 H. Bl. 555.

This is a mere parol contract; and many cases have been de-
cided in equity in favor of parties who proposed to sell, and made
some entries in writing, and did other acts, and for whom auc-
tioneers have done acts; as strong as the present case. Whaley
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v. Baguel 1 Bro. Parl. Ca. 345. JMason v. Armitage 13 Ves. 1.
Buckmaster v. Harrop 13 Ves. 456. Jortlock v. Butler 10 Ves.
310. Symondsv. Ball 8D. & E. 151. Judicial salesin England,
under a decree in Chancery, even when confirmed by a master’s
report, are not invariably binding; but on special circumstances
the Court will open the bidding. Ryderv. Gower 6 Bro. Parl.
Ca. 306. An entry by a clerk, of a purchaser’s name, has been
holden insufficient. Blore v. Sutton & als. 3 Meriv. 237.

In New-York, a sheriff’s sale of lands is deemed within the
statute of frauds. Jackson ex dem. Gratz v. Cotlin 2 Johns 248.
Writing a name, and affixing a seal, on the back of a lease, is a
nullity. Jackson v. Titus 2 Johns. 480

The Courts in the United States do not appear dlsposed to go
the length of the English decisions on this subject. Webster &
al. v. Hoban 8 Cranch 399. See also Stackpolev. Arnold 11 Mass.
27. Winslow v. Loring 7 Mass. 392. The relaxation of the
statute of frauds has been the occasion of much perjury and fraud;
and it is a subject of regret that the statute has not been rigor-
ously observed. Lindsay v. Lynch 2 Sch. & Lefr. 1 Grant v.
Nuylor 4 Cranch 235.

Against the position that the auctioneer is the agent of both
parties, it may be observed that in a point of fact the auctioneer
writes down the name of the buyer in furtherance of his own
views, or by direction of the seller. No man bids at an auction
under the idea that the auctioneer is to become his agent to make
a contract for him, and finally bind him by knocking down the
hammer and writing his name. The bidding is made upon the
impulse of the moment, to which a locus penitentice .ought to be
allowed; and if the bidder is not called on to confirm his offer by
writing his name to the conditions of sale, or giving express direc-
tions that it should be done, he ought not to be bound. He could
not suspect that the auctioneer, who is not of his own selection,
was to be forced upon him as his own agent. The whole address
of the auctioneer is always exerted to get the best possible terms
for the seller, whose will and interests are his own.

The character of an agent implies responsibility to his princi-
pal.  But could the purchaser of land maintain an action against
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the auctioneer for not writing his name, after the hammer was
knocked down ? And might not the auctioneer with propriety
contend that he struck down the hammer to signify that his em-
ployer the seller was satisfied with the offer, and that the bidder
might perfect the contract by writing his own name, or calling on
some one to write it for him ?

It seems the most correct conclusion, that whenever an omis-
sion is made at an auction to state in writing the conditions of the
sale, é‘nd the last bidder does not sign or expressly authorize the
signing of anagreement to become the purchaser, the case should
be governed by the rule laid down by the Court in Winslow v.
Loring T Mass. 392:—that ¢ when the highest bidder at a sheriff’s
¢ sale refuses to take and pay for the article he has bid off, the
¢ officer has authority to set up the article again at auction, and
¢ to sell it to the highest bidder.” This mode terminates the
controversy at once, neither party being bound if the purchaser
neglects to take and pay. There is no difference in principle be-
tween the cases of the sheriff and thé guardian. Both wish to

‘raise the money. Indeed it seems woure important that here the
. liberty should be given to the party bidding for land to remain un-
bound till he signs an agreement; because it is not the practice in
general to give abstracts of the title, and therefore time should be
allowed tolook into it. And if an abstract were exhibited at the
sale, still the purchaser ought to be permitted to recur to the
records and satisfy himself that the title is good; and to consult -
counsel respecting both the land and the deed proposed to be
given ; as well as to examine the actual condition of the land.
The plaintiff, therefore, if every thing relating to the subject
of the supposed contract had been binding, has been much too
precipitate. It is true he was bound to tender the deed on the
day of sale. Hagedorn v. Laing 6 Taunt. 162. Berry v. Young
2 Esp. 640. Cornish v. Rowley 1 Selw. N. P. 160. But the
defendant was entitled to a reasonable time to determine whether
it was prudent for him to accept it, and the length of this period
may perhaps be determined by reference to the notice to quit,
allowed to tenants at will. Such notice from the 17th to the
30th of September was decided in Massachusetts to be insuffi-
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cient. Ellisv. Paige§ al. 1 Pick. 43. In the present case the
deed was tendered on the 15th of November, and the land resold
on the 27th of the same month. The plaintiff having thus, before
the lapse of reasonable time, chosen to seek his redress in anew
sale, he ought not to be admitted to another remedy.

By the declarations and pleadings on these subjects, so far as
they appear in the English books of reports, it seems usually to
be one of the conditions of sale that the highest bidder shall be
the purchaser, and shall sign an agreement to complete the con-
ditions of sale; and the plaintiff alleges a compliance with all the
requisites to make out his case. But the case at bar is mani-
festly an attempt to make the most of one altogether defective.
16 East 44.

As the conditions of sale did not set forth the kind of deed to
be given, it was natural for the purchaser to conclude that he
was to be protected by a general warranty; such deeds being
often given by guardians in similar cases. And the want of such
covenants in the deed offéred, may constitute another reason to
justify the defendant in refusing to complete the parol agreement.

E. Shepley for the plaintiff. 'The only question in this case is
whether an action can be maintained for a refusal to perform a
contract for the sale of real estate at auction ; the purchaser’s
name having been written down against the lot, at the time, by
the auctioneer.

In 1794, Eyre C.J. in the case of Stansfield v. Johnson 1
Esp. 104 held the negative of this question, considering the con-
tract as within the statute of frauds, and therefore not binding,
because not signed by the party or his agent. This was only a

. nisi prius decision, without consideration or argument. ‘

In 1798 the case of Walker v. Constable 1 Bos. & Pul. 306 was
decided in the same way, and rests principally on the authority of
Stansfield v. Johnson. It is only a brief note by the reporter of
what the Court decided ; and the case appears to have received
very little consideration.

The case of Buckmaster v. Harrop 7 Ves. 341 was decided in
1802 by Sir William Grant upon the authority of these two pre-
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ceding cases, and without any examination of the principle upon
which they were determined.

In New-York in 1804, the English authorities, as they then
stood, were followed in Simonds v. Catline 2 Caines 61, by Kent
C. J. who held that sheriffs’ sales of real estate at auction were
within the statute of frauds. And upon the authority of this case
were decided those of Jackson v. Catlin in 1807, in 2 Johns. 248,
and in 1811 in 8 Johns. 520.

‘Thus has been reared a superstructure of imposing appear-
ance, having no foundation in principle, and very little in authori-
ty ; resting upon nothing more than the dictum of a single Judge
at nist prius. It had never received an examination by the pow-
erful minds of the gentlemen then at the bar, and on the bench ;
until that of the Lord Chanceilor was applied in 1804 to a revis-
ion of the principle of the former decisions in the case of Coles v
Trecothick 9 Ves. 249, in which their authority was deliberately
rejected. And several years after this decision, in the case of
Emmerson v. Fleelis 2 Taunt. 38, the principle of Coles v. Treco-
thick was adopted in the Common Pleas upon full argument and
great consideration ; and was followed in 1811, by that of White
v. Procter 4. Taunt. 209. And in 1814 Sir Wm. Grant, in the
case of Kerneysv. Procter, 3 Ves. § Beame. 57, retraces his own,
steps, and decides that sales at auction are not within the statute
~of frauds. Thus it is finally settled in England, both at common
law and in chancery. In New-York the doctrine holden in chan-
cery is at variance with their decisions at common law. McComb
v. Weeks 4 Johns. Chan. 659. Will this Court decide this question
in accordance with the later authorities, which have been settled
upon principle, after argument, and upon mature deliberation ;
and which have overruled the earlier decisions ; or in accordance
with decisions of an older date, which had been made without
argument, or deliberation ; which would not stand the test of
principle, and have therefore been repudiated ?

WesTtox J. delivered the opinion of the Court.

The first point taken against the declaration is, that it contains
no distinct averment of a promise on the part of the -defendant to
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become the purchaser of the land, which was offered for sale.
But the facts relied upon, by which to charge him, are set forth,
his liability thereupon and an assumpsit in consideration of that
liability averred, which is sufficiently formal in this partioular, if
such promise can be raised or implied by law from the facts. It
is objected that it does not appear, from any conditions of sale,
that the highest bidder was to be the purchaser ; but this is
implied from the nature of the transaction. It is also urged
that the terms of payment or security required were not agreed:
it must then be understood that payment was to be made, when
the conveyance should be executed. It is further objected that
no abstract of title was furnished ; but this is not practised among
us. It was in the power of the purchaser to satisfy himself upon
this point at the register’s office, or by other inquiries. It is
insisted that, notwithstanding what was done, a locus penitentice
remained to the defendant, until he could satisfy himself as to the
title, and as to the condition of the land ; but in regard to these
particulars, he should have satisfied himself, before he offered
to become the purchaser. He had an opportunity to do so;
and it was a course suggested and required by common prudence.
It is contended that the defendant was justified in refusing to
ecomplete the purchase and to accept the deed because it con-
tained no covenant of general warranty ; but the plaintiff was
under no obligation to enter into such covenant ; it would be
unreasonable to require it ; its omission therefore could not dis-
charge the defendant from the performance of his engagement.
The plaintiff, before he could entitle himself to this action,
was bound to perform, or offer to perform, whatever it was in-
cumbent on him to do on his part; and this within reasonable
time ; and we are of opinion that the tender of a deed within two
days of the sale was within reasonable time. The law would
justify the defendant in delaying to complete the contract, until
he should have had opportunity to take advice, as to the formality
and validity of the instrument tendered. = Whether a reasonable
time had been afforded for this purpose, before the plaintiff again
proceeded to sell the land, might possibly have been called in
question, if the defendant, instead of requesting time to take
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advice, had not promptly refused to accept the deed and to pay
the money, without making any objection to the form of the con-
veyance.

It has been argued by the counsel for the defendant that, by
the statute of frauds, the memorandum, required to be made by
its provisions, should appear by the declaration to have been in
writing! This position is not warranted by the authorities ; and
if it was, it does appear by this declaration that the contract
relied upon was made in writing, if signed by a party authorized
to do so, as the agent of the defendant.

But the principal point presented in this case is, whether in a
sale of real estate at auction, the auctioneer is to be regarded as
the agent of the purchaser, and as such competent to charge
him by his signature.  This is a question of great importance ;
and one which does not appear to have been decided, either in
this State or in Massachusetts.

It may be urged that the auctioneer, who is directly employed
and deputed to act for the seller, ought in no case to be regarded
as the agent of the purchaser.  If this Were res integra, strong
reasons might be and have been offered in support of this position.
But since the case of Simon v. JMotives, 3 Burr. 1921, 1 W. BL.
599, it has been uniformly held that in sales of goods at auction,
the auctioneer is to be considered as the agent of both parties ;
and that his memorandum, stating the price and conditions of sale,
with the name of the buyer, is a sufficient signing to charge him
within the statute of frauds. 'Thisis a principle generally known
to the commercial part of the community ; and has become too
firmly established to be shaken. 1In regard to the question,
whether the auctioneer is to be deemed the agent of both parties
in the sale of land, or any interest therein, there has been less
uniformity of opinion. The origin of the cases in which the neg-
ative has been adopted, and their history and progress, together
with a series of later cases in which the affirmative has prevailed,
as it would seem upon more mature consideration, has been
clearly exhibited by the counsel for the plaintiff. ~We adopt
ihe latter as the better opinion. There does not appear to be
any good reason, why the auctioneer should he viewed as the

vOL, IV, 2
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agent of the purchaser in the sale of goods, which does not equally
apply in the sale of land. The manner of conducting sales at
auction must be presumed to be well known to all who resort to
them in the character of bidders. Whoever bids, does in effect
authorize the auctioneer to sign his name as purchaser, if no other
person bids a higher sum. The locus penitentice may be considered
as continuing until this is actually done, or at least until his offer
is accepted. But if the bid is not seasonably retracted, the mem-
orandum of the auctioneer may be considered as deliberately
authorized ; and this is all which the statute requires.
The declaration is adjudged good.

HoLmes vs. CHADBOURNE & AL.

In Stat. 1821. ch. 67, requix%‘:g the insertion of the names of bail n the margin
of the execution, applies to bail taken by the gaoler, after commitment on mesne
process, as well as to bail taken by the officer who served the writ.

When a debtor, committed on mesne process, is enlarged on bond before the re-
turn day, the condition should be for his appearance at Court, and not for his
temaining within the debtor’s limits.

Tuis was a scire facios against the defendants as the bail of one
Hodgdon. It was alleged in the writ that the original debtor
being arrested on mesne process and committed to prison Aug.
9, 1822, the defendants six days afterwards became bail for his
appearance at Court ; that judgment was rendered against him in
due course of law, and that execution was regularly issued, and
delivered on the same day to a deputy sheriff; that the debtor
avoided ; and that the officer returned the execution at the
return day, certifying thereon that he could find neither the body
nor property of the debtor. But'it was not stated that the bail
had been notified by the officer, nor that he had the execution in
his hands thirty days before the return day, as provided in the
Stat. 1821, ch. 67.
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The defendants pleaded first, that they never became bail ;—
secondly, that the officer did not notify the bail fifteen days before
the expiration of the execution; and thirdly, that he did not
certify on the execution that it had been in his hands during thirty
days next preceding the return day. To the second plea the
- plaintiff replied that the defendants never gave bail to the officer
upon the writ, the debtor having been committed by him to prison
for want of bail ; nor was any bail bond returned to the clerk’s
office, so that the clerk could insert the names of the bail in the
margin of the execution. To which the defendant demurred
because it was a departure from the declaration.

To the third plea the plaintiff demurred, because it contained
no averment that the defendants gave bail to the officer who
served the writ, and that they were so entered of record ;—nor
that the same officer returned the bail bond to the clerk ;—nor
that the clerk entered the names of the bail and their residence
on the margin of the execution.

N. Emery and H. Holmes for the plaintiff, being called upon by
the Court to support the demurrer to the third plea, said that they
_considered the case as not touched by Stat. 1821, ch. 67, regulat-
ing bail; and: therefore as standing upon general law. The
statute, requiring the officer to return the bail bond with the writ,
can apply only to bonds taken by that officer, and not to those
taken by the gaoler after a commitment for want of bail.  Ste-
vens v. Bigelow 12 JMass. 434. The present is one of the cases
for which the legislature has not thought it expedient to make
special provision, but has left it under the operation of 23. H. 6.
¢. 10. which is part of our common law. The cases of writs
served by constables and coroners, where bail is given to the
sheriff after commitment, are of similar character; in which, as
the officer who served the writ has no control of the bond, it is
impossible for him to return it. And the reason does not apply to
these cases; for where the bail have given bond to the gaoler,
they can always know to whom the principal is to be surrendered,
and therefore suffer no damage. The general language there-
fore of the statute, which directs that the names of the bail shall
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be written by the clerk in the margin of the execution, that they
may be notified by the officer, must be taken with reference to
those cases only in which the bond, having been taken by the offi-
cer who served the writ, is returned by him to the clerk.

If the provision which requires that the sheriff should certify
that he has had the execution in his hands thirty days before the
return day is applicable to this case, it is sufficiently apparent
from the declaration that such was the fact.

J. and E. Shepley, on the other side, relied on the general and
express provisions of the statute, which, they contended, render-
ed bail chargeable in no case, unless the bond was returned with
the writ, and the bail duly notified. After commitment, they
insisted, no bail could be taken for appearance at Court; but
only a bond for the liberties of the prison. Thisbond, therefore,
not being authorized by statute, no scire facias lies uponit. The
remedy is at common faw. And at common law the bond is void,
being given for ease and favor.

Merren C. J. delivered the opinion of the Court as follows.

Several questions might be raised upon the pleadings in this
case, but the decision of the cause in favor of the defendants
upon either of the pleas in bar will entitle them to judgment.
Without particularly examining the merits of the second plea,
we are satisfied that the third contains matter sufficient in law
to bar the action, and that the causes of demurrer are of no im-
portance. The language of the 2d sec. of the statute of 1521, ch.
67, is peremptory. It declares that ¢ no reiurn of non est inven-
¢ tus made by any officer on any execution shall be considered as
¢« evidence of the debtor’s avoidance, sothat the bail may be ren-
¢ dered liable on scire facias, unless such officer shall certify on
¢ such execution that he has had the same in his hands at least
¢ thirty days before the expiration thereof.” The third plea,
in the language of the act, denies that there was any such certifi-
cate indorsed on the execution against Hodgdon—and the demur-
rer admits the truth of the plea, if well pleaded. We consider
the causes of demurrer assigned as having no connection with this
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plea, whatever connection they may have with the second; for
although the bail bond was not returned, still the declaration avers
that bail was duly taken; and though the names of the bail were
not inserted in the margin of the execution, still these circum-
stances could not excuse his omission to make the certificate by
law required, if the fact would warrant it; if he could not make
the certificate with truth, it was the plaintiff’s own fault in not
placing the execution in his hands in due season;—if he could, he
may be answerable to the plaintiff for the neglect, and the dama-
ges thereby occasioned. We therefore consider the third plea
good and sufficient. As to the second we give no opinion.

The plaintiff considers the new and special provisions of the
statute of 1821 as inapplicable to the present case, in as much
as Hodgdon was committed to prison six days before the bail bond
was given; and that in its language it has reference only to those
cases where bail is taken before commitment, because the first
section requires the bond to be returned to court, with the origi-
nal writ, by the officer who served it; whereas the bail bond after
commitment may not be taken till the return day is past, and then
it cannot be so returned. Still, as the provisions of the act were
introduced for the benefit and protection of the bail, and to guard
them against any improper management on the part of a creditor
with a view to implicate them; we are inclined to give a liberal
construction and apply the provisions in the same manner in both
classes of cases, because the reason, equity and design of those
provisions are the same in both.

The plaintiff in his writ has treated the defendants as bail
duly taken; and they have not placed their defence upon a denial
of that fact in either of the special pleas in bar, but. claim the
protection which the statute of 1821 has provided for them as
such ; if they are not bail according to law, then the plaintiff has
no right to the present process of scire facias against them; and if
they are, thenthey must be so considered throughout. In this
light we consider them, and accordingly they are entitled to
judgment for their costs. ‘
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WILLARD & AL. vs. MOULTON.

Where one owning a farm, which he held by two deeds, the one conveying to
him an undivided third part, and the other the residue, made a mortgage deed
of a tract of land, described as being the same land mentioned in his first deed,
to which he referred, and as being his whole farm ;—it was held that this refer-
ence to the first deed must be intended for description of the land only, and not
for the quantity of estate or interest conveyed ; and that the mortgage extended
to the whole farm.

Tuis was a writ of entry in which were demanded two undivid-
ed third parts of a parcel of land in Sanford.

Ina case stated by the parties it was agreed that they both
claimed under deeds from Abner Hill; and that the point in con-
troversy arose upon the construction of their several deeds.

It appeared that on the 14th of JMay, 1811, Joseph Hill, being
the owner of the demanded premises, and twenty acres more ad-
joining the same, which composed his farm, conveyed to Jbner
Hill one undivided third part of all his lands. Afterwards, by
deed dated JMarch 26, 1813, he conveyed to Abner the remaining
two thirds in fee; and Abner released to him the twenty-acre par-
cel, and another tract of the same quantity, by metes and bounds.
Then, by deed dated Nov. 27, 1821, Abner Hill conveyed in
mortgage to Joulton the present tenant, certain parcels of land
particularly described by reference to the title deeds of various
dates, some of which adjoined his farm, but all of which he had
previously alienated to other persons;—¢¢ also one other parcel
¢ of land situate in the same Sanford, with the appurtenances,
¢¢ particularly described and mentioned in another deed from said
¢ Joseph Hill to me, dated May 14, 1811;—said parcels of land
¢ being all the farm on which I now live.” /Abner Hill at that
time occupied the whole of the demanded premises, with some
other parcels, as his farm; and it was conceded at the bar that
the description, in the deed to JWoulfon, of lands to which the
mortgagor had no title, was probably inserted by a mistake of the
scrivener, in selecting the wrong deeds from a number hefore
him.
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The demandants’ title was a deed of mortgage from Abner Hill
dated March 4, 1822, conveying ‘¢ all the tracts and parcels of
¢ land situate and being in Sanford, which are particularly men-
¢ tioned in a mortgage deed dated Nov. 27, 1821, conveying the
¢ same to Jeremiah Moulton in mortgage,” &c. ¢¢ Also all and
¢ every parcel of land mentioned in a deed from Joseph Hill to
‘ me dated JMarch 26, 1813,—reference thereto to be had,” &ec.

Emery and Butler, for the demandants, contended that nothing
passed by the deed to the tenant, except what was conveyed to
Abner Hill by the deed of May 14, 1811, which was only a third
part of the farm; and that the general words in this deed to the
tenant, like general words in a power of attorney, were to be
taken, with reference to the particular description, by which they
were limited and controlled. And they cited Connolly v. Vernon
5 East 51. Worthington v. Hylyer 4 Mass. 205.  Jackson v.

Clark T Johns. 217.

Greenleaf, for the tenant, argued that his mortgage was upon
the whole farm; for which he cited Worthington v. Hylyer 4 Mass.
196. Vose v. Handy 2 Greenl. 322. Jackson v. Clark 7 Johns
217%. Cate v. Thayer 3 Greenl. 71. If it was not, then he was
tenant in common with the demandants; anda writ of entry would
not lie against him, without an actual ouster.

MerLen C. J. delivered the opinion of the Court at the ensu-
ing term in Cumberland.

The only question in this cause is, whether the demanded
premises were conveyed to the tenant by the mortgage deed of
Abner Hill to him dated Now. 27, 1821 ; for if so, the present
action cannot be maintained. To answer this question cor-
rectly we must look back to prior transactions. On the 14th of
May, 1811, Joseph I1ill was the undisputed owner of the tract of
land described in the writ (two undivided third parts of which are
demanded in this suit) and twenty acres adjoining the same. On
that day said Joseph conveyed one undivided third part of it to
Abner Hill; and March 26, 1813, said Joseph conveyed to said
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JAbner the remaining two third parts, and on the same day
Abner reconveyed said twenty acres to Joseph by metes and
bounds. November 27, 1821, JAbner Hill conveyed in mortgage to
the tenant several pieces of land, not in dispute in this action,
and also ¢“ one other tract of land situate in said Sanford with the
¢ appurtenances, particularly described and mentioned” in the
above deed from Joseph to Abner dated JMay 14, 1811. The
deed purports to convey to the tenant “ the tract of land describ-
ed” in the deed of 1811; not the premises or estate conveyed to
him in and by that deed, but the mortgagor refers to that deed
for the particular description of the ¢¢ tract of land” he is mort-
gaging to the tenant ; and in order to make himself more clear
and intelligible, and to exclude the idea of his meaning to convey
only an undivided third part of the tract described in the deed
referred to—he adds ¢ said parcels of land being all the farm on
t‘which I now live”. Itisagreed that this tract, with some other
small pieces, constituted his farm. This part of the descrip-
tion is correct and true, on one supposition, and would be false
on the other. We ought not to reject either, unless one is false
and the other true and sufficient in itself ; according to the prin-
ciples laid down by the court in Worthington v. Hylyer 4. Mass.
205, and some other cases cited. Placing the facts in this
simple point. of view, the conclusion seems very clear that by
the mortgage deed to the tenant of Nov. 27, 1821, the deman-
ded premises, being two thirds of said tract were conveyed, as
well as the one third part, which the demandant admits passed
by that conveyance. The result is that this action cannot be
maintained and a nonsuit must be entered.

GookIN vs. WHITTIER.

Where two persons entered as tenants in common into lands, under a deed which,
being defectively executed, did not pass the estate, therr occupancy, being open
and actual, operated a disseisin of the grantor ; so that a creditor of one of them
having extended his execution on a moiety of the land, the original owner could
not convey the whole land by deed to the other, to defeat the extent, without
first avoiding the disseisin by a re-entry, or by judgment ot law.

I~ this case, which was a petition for partition of certain lands
in Lyman, the petitioner claimed to hold an undivided moiety in
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common with the respondent, who defended the whole tract,
under the plea of sole seisin.

At ghe trial, before the Chief Justice, the petitioner derived
his title by extent, made March 15, 1823, by virtue of an execu-
tion in his favour against one Jonathan Parker. It appeared that
one Perkins was formerly the owner of the whole tract, containing
about 300 acres, principally wild land ; and that on the "th day
of December 1820 his attorney made a deed, intended as a convey-
ance of it to Parker & W hittier the respondent; but so defective-
ly made and executed that it did not operate to pass any estate.
The grantees, however, entered under this deed ; and Parker
inclosed and cultivated several acres of the ground, and built
a house, in which he continued to dwell, claiming title to the
land, up to the time of the extent. It also appeared that Parker
and Whittier, in September 1822, joined in a deed of conveyance
of about twenty-five acres of the land to another person ; and that
Whittier had at another time requested a neighbor to protect it
against trespassers.

The extent of the petitioner’s execution on the land was well
known to Wiittier ; who was also advised by counsel that nothing
passed by the deed of Dec. 7, 1820. And on the 24th of Oc-
tober 1824, the day before the entry of this petition in court, he
procured a release from Perkins purporting to convey the whole
Iand to himself alone, in fee ; for the purpose, as he professed,
of protecting himself, Parker having paid but a very small frac-
tion of the purchase money, and having then become insolvent.

The Chief Justice ruled that the actual occupancy by Parker,
and the extent on a moiety of the whole by the petitioner, which
was duly recorded nearly fifteen months before the deed of Oct.
24, 1824, from Perkins to the respondent, operated a disseisin
of Perkins; so that nothing passed by this last deed, and the plea
of sole seisin was not supported. But he reserved the point for
farther consideration, a verdict being returned for the petitioner.

Emery, for the respondent, argued that by the deed of 1820,
Perkins was not disseised. The grantees entered in submission
to his title, under which, and not against which, they professed te
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hold. They were in by mistake, supposing that they had title when
in fact they had none; and acknowledging, by necessary impli-
cation, that if the land was not theirs by the deed, it belonged to
Perkins. The utmost that Gookin could claim by his extent,
was the estate which his debtor had; and this not being a title by
disseisin, the creditor could not thereby become a disseisor.
Parker, therefore, not being disseised, might lawfully convey
the land, which accordingly passed to the respondent by the
deedof 1824. And it ought to operate to him only, he having
paid nearly all the purchase money, for which he can have no
other effectual remedy. Portland Bank v. Hall 13 Mass. 207.
His title is in the nature of a tenancy by statute merchant. Co.
Lit. 273. a. note.

This is not the case of a release to one of two joint disseisors;
because they did not claim as joint tenants, but as tenants in com-
mon; and moreover there was no disseisin.

E. Shepley, for the petitioner, contended that Perkins was dis-
seised ; both by Whittier and Parker, who entered under their
deed in 1820, claiming the land as their own, maintaining an open,
actual and exclusive occupancy, and conveying part of it in fee;
—and also by Gookin who acquired an actual possession by his
extent. Langdon v. Potter 3 Mass. 215. Ken. Proprs.v. La-
boree 2 Greenl. 275. These acts would be enough to disseise
even a co-tenant. Chapman v. Gray 15 Mass. 446. Bracket v.
Norcross 1 Greenl. 88.  Hence nothing passed by the release to
Whittier in 1824 ; certainly nothing to the prejudice of the peti-
tioner, who stands in the place of a purchaser from Parker, without
notice of any equitable consideration between him and his co-
tenant. The release therefore, sofar as it is attempted to be set
up against the petitioner, is a fraud on him, and cannot prevail.
Norcross v. Widgery 2 Mass. 506. 1 Pick. 164. Warrenv. Child
11 Mass. 222. So far as it canhave any effect, it enures to the
benefit of both parties. Com. Dig. tit. Release. B. 4.
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WesTox J. delivered the opinion of the Court, as follows:

The respondent in this case pleads sole seisin in himself of the
lands, whereof partition is prayed, upon a traverse of which,
issue has been joined and a verdict having been returned for the
petitioner, under the direction of the judge who presided at the
trial, a motion has been made to set aside the verdict and to
grant a new trial, on account of a misdirection of the judge ina
matter of law.

The determination of the cause will depend upon the question
whether, at the time of the execution of the release from Elias
Perkins, upon which the respondent relies, Perkins was so seised
of the moiety claimed by the petitioner, as that his title thereto
could, consistently with the rules of law, pass to the respondent.

It is insisted that although the deed executed by the attorney
of Perkins to Jonathan Parker and to the respondent, in December
1820, was inoperative to convey the estate of Perkins, it not
having been executed in the manner required by law, yet that
Parker having entered under color of that title, and thencefor-
ward claiming the land described therein as his own, is to be
considered as holding by disseisin. We have not deemed it
necessary to consider how far this position is sustained by the
facts, inasmuch as we are satisfied that the levy of the petition-
er’s execution upon the estate in possession of and claimed by
Parker put the petitioner into the legal seisin of the land, of which
Perdins would therefore, by the same act, be divested. The
case of Langdon v. Potier 3 Mass. 215, and of the Ken. Proprie-
torsv. Laboree 2 Greenl. 275 are authorities to this point.  Itis
true that Perkins might at any time, within the period limited by
law, by an entry into the land, put an end to the seisin of the
petitioner, and thus reinstate himself in the possession as well as
the title, so as to be in a condition to pass both to a third person;
yet until this is done the law will not permit him to convey land
continuing in the seisin of another. From the time of the levy
the statute of limitations begins to run for the protection of the
title of the petitioners, which may, by lapse of time, become
indefeasable; unless it is seasonably vacated by peaceable entry,
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or by judgment of law. It results that the petitioner, being le-
gally seised by his levy, the right alone remained to Perkins,which
he could not by law convey tothe respondent. He could not
therefore be sole seised, as he has alleged in his plea, and the
jury having been instructed to this effect, there must be
Judgment on the verdict.

PorTER vs. CoLk.

in a writ of entry counting on a disseisin by the tenant, the objéction that the
disseisin was committed by his grantor, under whose deed he entered, should
be taken in abatement.

Where a deed was placed in the hands of referees, to be delivered to the grantee if
their report should be accepted by the Court; and one of the referces afterwards,
but before the report was returned to Court, and in anticipation of its accept-
ance, delivered the deed, in presence of the grantor, who did not object; this
was held to be a good delivery of the deed, though the grantec afterwards pro-
cured the rejection of the report,

If a deed come to the possession of the grantee without the assent of the grantor,
and he afterwards demand and receive of the grantee the price of the land,
this is a good ratification of his possession of the deed, and amounts to a delivery.

So, if he sue the grantee for the price, and have judgment for it at law. . And the
record of such judgment is admissible, though not conclusive evidence, in an
action between persons not parties to that record.

If a second purchaser is informed of the existence of-a prier title to the land, it is
enough to prevent the operation of his deed to defeat such title; without regard
to the manner in which such information was obtained.

Tris was a writ of entry brought agaiust Daniel Cole, jr. to
recover possession of one twenty-fourth part, called one day, in
a certain saw mill; in which the demandant counted on his own
seisin and a disseisin by the tenant.

At the trial, which was before the Chief Justice upon the gen-
eral issue, the demandant read to the jury a deed from Daniel
Cole, father of the tenant, to himself, dated JWarch 19, 1809.
recorded Sept. 22, 1824, and conveying the premises in fee.
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It was proved thatin 1809, certain matters in dispute between
the demandant and Cole the father having been submitted to ar-
bitration, this deed was left with the referees, tobe delivered to
Porter if the report of the referees should be accepted by the
Court, and become a settlement of all demands between them,
and not otherwise. Before the session of the Court to which the
report was returnable, one of the referees, not apprehending
that there would be any objection to its acceptance, delivered
the deed to Porter, in the presence of Cole; after which Porter
appeared at Court and objected to the report, and thereupon it
was set aside. After this, Cole sued Porter on an account annex-
ed to the writ for $1023,77, and on a note on which about 75
dollars were due ; inserting also in his writ the common money
counts for 500 dollars. In the account annexed, Porter was
charged with 65 dollars for one day in the saw mill. In 1812
judgment was rendered in this suit against Porter, for $1285,94;
but there was no proof by any juror that the charge for the mill
was allowed. The tenant objected to the admission of this judg-
ment in evidence in the present action, he being no party to that
record; but the objection was overruled.

The tenant claimed under a deed from his father, dated Aug.
6, 1819, and recorded June 10, 1824, conveying the demanded
premises to him in fee. And it appeared that Cole the father,
in JMay 1819, had taken possession of the premises, which he
kept till the conveyance to his son, who entered and occupied
under his deed. ,

The demandant proved that he told one Staples, a witness, that
he had a deed of one day in the mill and had paid for it; of which
Staples soon after, in June 1819 informed the tenant; advising him
not to get into difficuly about the mill, as Porter intended to hold
it. ,

The counsel for the tenant objected that the proof did mot
maintain the declaration against him as a disseisor, he having en-
tered under a deed from his father. But the objection was
overruled, onthe ground that it should have been taken in
abatement.

He also contended that the deed from Cole to Porter had never
been delivered, the possession of it having been obtained improp-
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erly, and without the consent of the grantor. On this point the
Chief Justice instructed the jury that if they believed from the
evidence, that Cole had charged Porter and recovered judgment
against him for the value of the demanded portion of the mill, as
on a contract of sale, and received the money, the deed, though
improperly delivered to Porter by the referee, was from that time
rightfully in his possession; aund that Cole’s charge of a day in the
mill in his account, and the recovery of judgment and satisfaction
therefor, were inlegal contemplation equivalent to a formal
delivery of the deed, and an assent of the grantor that it should
be considered as a legal conveyance. He also instructed them
that if they believed the testimony of Staples, the information he
gave to the tenant was sufficient notice of the demandant’s title,
and prevented the deed from Cole the father to the tenant,
though first recorded, from operating to defeat it. And a ver-
dict was taken for the demandant, subject to the opinion of the
Court.

N Emery, for the tenant, maintained the point taken at the
trial, that the evidence of a disseisin by the father or a stranger
did not support the allegation of a disseisin by the tenant himself,
who, it appeared, entered lawfully, under his deed from a grantor
in actual possession; and that on this ground the demandant was
not entitled to retain his verdict.

He also insisted on the objection to the admissibility of  the
judgment obtained by the father, it being res inter alios. But if
admitted, it ought tohave no application to this case, asit did not
appear that the jury allowed the charge of a day in the mill, the
other items sued for being larger than the sum recovered; nor
was there any evidence to shew that it was the same day de-
manded in this action. :

As to the deed to the demandant, it was never delivered. He
was never to receive it as conveying title, until after the accept-
ance of the report. It was entrusted tohim for a particular pur-
pose; and like the possession of the deed by the grantee in Chad-
wick v. Webber 3 Greenl. 141, it cannot avail him. His detention
of it after the rejection of the report was a fraud ; and to permit
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him to derive a benefit to himself from such a transaction, does
not comport with the purity of public justice. Butifit were
otherwise, yet under the circumstances of this case the notice
to the tenant was not sufficient ; being merely general hearsay.
After the demandant had silently acquiesced in the possession of
Cole ten years, pocketing his deed, the tenant, even if he had
‘previously known the facts, was justified in concluding that he had
abandoned all pretence of claim, and was eutitled to distinct and
particular notice to the contrary, from the demandant himself.
Farnsworth ». Child 4 Mass. 636. Jolland v. Stainbridge 3. Ves.
Jr. 498, 2 Atk 275.

E. Shepiey, for the demandant, to the first objection, cited Co.
Lit. 238. b. Stearns on real actions 149, 173, 214, 465, to shew
that it could be taken only in abatement.

To the admissibility of the judgment he cited Com. Dig. tit.
Estoppel B. 1. Phil. Ev. 226, 227, 8 East 346. 17 JMass. 365,
432, to shew that it was conclusive on the tenant as a privy in
estate. But if not, yet it went as one of the circumstances shew-
ing a delivery of the deed, or the assent of Coleto Porter’s pos-
session of it as a conveyance.

The delivery of the deed by the referee, in the presence of
Cole, he contended was an absolute delivery, not being qualified
by any words of limitation or restriction. For without such ex-
press qualification, every delivery of a deed is taken to be ahso-
lute. Com. Dig. Fait. a. 3. Shep. Touchst. 58, 59. Wheelwright
v. Wheelwright 2 Mass. 447.  Fairbanks v. Metcalf 8 Mass. 230.
Hatch v. Hatch 9 Mass. 307.  Goodrichv. Walker 1 Johns. Ca.
250. And if it was not good at the time, it was made so by the
subsequent ‘ratification of Cole, in charging the consideration
money as the price of property actually sold. Co. Lit. 295, b.
301, a. Milliken v Coombs 1 Greenl. 347. Of this title of the
demandant, the tenant had sufficient notice to put a prudent man
on his guard; and if he afterwards saw fit to take a deed, he took
it subject to the demandant’s title.
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MeLLEN, C. J. delivered the opinion of the Court at the ensu-
ing term in Cumberland. :

Several objections have been made to the decisions and
instructions of the Judge who sat in the trial of this cause. We
will give them a distinct consideration. 1. It is said thereis a
fatal variance between the count and the proof disclosed on trial;
—that the count charges the tenant as the disseisor ; and it
appears by the facts reported that he entered under a deed from
Daniel Cole and that of course the count should have been in the
per.  Admitting this to be correct, the question is whether the
objection is good under the general issue. And we apprehend it
isnot. The tenant by his plea admitted himself to be tenant of
the freehold ; and as such has defended the cause ; claiming to
hold the premises by title. In this view, the objection is merely
a formal one ; it is founded on the principle that, though he may
be liable to a judgment on the merits, still he is not liable to the
demandant in the precise character and form of counting, which
the record discloses. Such an objection is in its very nature in
abatement, and soshould have been pleaded. A tenant may
have entered, claiming title under a deed not recorded. How is
a demandant to know this, and frame his count accordingly, but
from information of the tenant ? If he wishes to avail himself of
the exception, he may plead it in abatement, and therein give the
demandant a better writ, by stating how and in what character
he entered. Every principle of policy and justice requires an
adherence to this course of proceeding, to prevent that delay
and expense which might be the consequence of permitting a
tenant to lie by and conceal this objection, until he had found ail
other grounds of defence fail him ; and then by means of it, sur-
prise and nonsuit a demandant. But we need not rely on mere
reasoning. The law appears settled upon this point. Lord
Coke, speaking of the writ of entry in the quibus, in the per, in the
per and cui, and in the post, says, ‘These are called degrees, which
are to be observed ; or else the writ is abatable. See Co. Lit.
238. b. Rast. 249 a. Booth 179, and Stearns on real actions 173.
This objection, therefore, cannot be sustained, 2. The second
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is that the demandant’s title deed from Daniel Cole was never de-
livered, and so never had any legal operation. The report states
““that on a certain reference in 1809, between said Porfer and
¢ Daniel Cole, said deed was left with the refereces on the ex-
¢ press condition only that it should be delivered to said Porter if
¢““the report of the referees was accepted and became a settle-
¢ ment of all demands between them.” But on Porter’s objection
it was set aside. However, prior to its rejection, ¢ one of the
¢ referees delivered said deed to said Porter, in the presence of
¢““said Cole.”” 1t is evident that the above condition was annexed
for Cole’s benefit and therefore he might af his pleasure waive it,
and assent to the delivery of the deed before performance of
this condition; and upon such a delivery it would at once be-
come the deed of Cole. At the time the deed was so handed to
the demandant by the referee, Cole must have known that the
report was not, and could not have been accepted. Under such
circumstances his presence and silence may well be considered as
his assent, in the absence of all explanatory proof and evidence of
improper conduct on the part of Porter in obtaining it. It may
be supposed that he anticipated no objection; and thus assented
to a delivery of the deed before acceptance of the report. If
such was the fact, he cannot now recall his assent, and destroy
the efficacy of his own deed, because he reposed his confidence
. unwisely and was deceived. .

But without placing the decision of the cause merely on this
* ground, we think the after transactions disclosed in the report
clearly shew the correctness of the judge’s instructions to the
jury, as to the operation of Cole’s action and recovery of judg-
ment against Porter for the price of the very day in the saw-mill
conveyed by said deed ; and payment of that judgment. There
is nothing mysterious inthe law on this subject, nor any thing
magical in the formal delivery of a deed from the hand of the
grantor to the hand of the grantee. If, without any form or cer-
emony, it reaches the possession of the grantee by the consent of
the grantor, it is sufficient for all legal purposes. So, if the
grantee takes the deed without the consent of the grantor, to-day,
and to-morrow he discovers the fact, and then informs the gran-

YOL. IV. 4
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tee that he may retain it to his own use, we should be sorry to
believe that the law could not and would not sanction the trans-
action as a good and effectual delivery of the deed. We are
all of opinion that as Cole, by the charges in his account, relating
to the day in the mill, considered it as sold by him to Porter, and
- as he recovered the price of him, he thereby assented to consid-
er the deed as lawfully in the hands and possession of Porter, and
as having the operation of a legal conveyance of the property
therein described. It is true that the counsel for the tenant has
objected tothe admission in evidence of a copy of the record of the
above suit and judgment, but such an objection cannot be sustained.
Parol proof would not have been admitted, to establish these
facts; nothing short of the record was proper; it was admissible,
though not conclusive. It is not a case within the principle of
res inter alios acte. A similar objection was made and overruled
in Henderson vs. Seavy2 Greenl. 139,

The last objection to the verdict is that the deed from Daniel
Cole to the tenant, though executed long after that from said
Cole to the demandant, was registered before it, and that there-
fore the better title to the demanded premises was in the tenant;
but the jury have decided that the tenant had knowledge of Por-
ter’s conveyance from Daniel Cole, before he received his own
deed from him; and therefore the demandant’s title deed has the
priority, unless the cases relied on by the counsel for the tenant
have established principles which require us to draw a different
conclusion. It is contended that the principle of the decision in
Farnsworth v. Child 4 Mass. 637 is applicable to this. In that
case the second purchaser, two years before he received his
deed, had read the deed from the same grantor to the demandant;
and the court decided that after so long an interval, the tenant
might well presume that there had been a reconveyance ; and
that in consequence of that, the orginal grantor had always re-
mained in possession; that is, the court considered that the legal
effect of notice two years before, had ceased, for the reasons men-
tioned. There the grantor’s continued possession was notorious
and uninterrupted ; but in the case before us, the possession of
one day in a saw-mill is of such a peculiar character as to
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exhibit to third persons no distinct indicia ; such is the nature of
the property and the mode of its use and enjoyment. Besides, it
appears that the demandant’s possession under his deed was not
interrupted till JMay 1819, when Daniel Cole took possession of
said day in the mill, and kept it till he sold the same to the ten-
ant ; who neglected alsoto register his deed for nearly five
years ; though he complains of Porter for his neglect of a similar
nature. But though the demandant’s deed was not registered
when the tenant received his deed, yet the jury have found
that in the June preceding its date, the tenant was distinctly
informed by Staples that the demandant had a deed of the said
day in the mill of Daniel Cole, and had paid him for it, and the
tenant was advised not to get into any difficulty about it. The
law requires no particular mode of notice. In Connecticut v.
Bradish, Jackson J. says, ¢ a person who takes a conveyance of
¢land, with knowledge, that the grantor had previously convey-
““ed it to another, cannot hold it against the first purchaser.”—
So in Trull v. Bigelow 16 Mass. 418.  Parker C. J. says, ‘“a
¢second purchaser shall not setup a title under a registered
¢ deed, against the first purchaser, whose deed was not regis-
¢ tered, if he had knowledge of the prior conveyance.” Tothis
point also see Davisv. Blunt 6 Mass. 487, Prescott v. Heard 10
Mass. 60. The case from Vesey differs from this in several cir-
cumstances : it was a decision in chancery: whereas the numer-
ous decisions in the court of Massachusetts have settled the
principles of law upon the subject ; and those principles should
be our guide. The great object is to prevent the success of
fraud. No reasons appearin the case why the two deeds in
question remained so many years unregistered ; if one had any
personal reasons for the omission, so might the other have had.
We are not to impute improper motives to either. The jury
have found, that, though Porter’s deed was not registered, when
the tenant received his deed ; still that it was known to him to
exist ; and that Porter had paid for the property conveyed by that -
deed ; and this knowledge being distinctly proved, the legal
consequence is that the demandant’s title is better than the

tenant’s, and therefore there must be )
Judgment on the verdiet.
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LeicH vs. Horsum.

Where one borrowed money, for which he engaged to give a note signed by him-
self and his father, and in the interim gave his own note, for which the joint
note was to be substituted ; and the joint note was accordingly signed, but was
never delivered to the lender, the son being killed while in the act of carrying
it to him ; and afterwards, the note falling into the father’s hands, he destroyed
it ;—it was held that the father was not liable for the money.

~TH1s was assumpsit on a promissory note made by the defendant
March 1, 1823 for $190 payable to the plaintiff in eight months ;
with a count for money had and received. At the trial before
the Chief Justice the following facts were proved.

On the first of JMarch 1823, Jonathan Horsum, a son of the
defendant, applied to the plaintiff for a loan of 190 dollars, for
eight mouths, on the credit of himself and his father the defendant;
to which the plaintiffassented. Asthe defendant wasnot present,
but resided several miles distant, and the son’s necessity for the
money was pressing, the plaintiff delivered the money to him,
taking his own note for the amount, payable in ten days ; and at
the same time prepared and delivered to him a joint and several
note payable in eight months, to be signed by him and his father,
according to the terms of the loan. This note the son agreed to
take home to be signed by his father and himself ; and to return
it in a few days to the plaintiff, in exchange for the note he had
then given: This agreement was performed so far as to have
the note signed by his father and himself ; but on the eleventh
of March 1828, while on his way to the plaintiff’s house, with the
note in his pocket book, for the purpose of delivering it to the
plaintiff, he was accidentally killed. The next day the plaintiff
sent to the defendant, requesting him to exchange the notes as
had been agreed ; which the defendant refused to do ; and onthe
day following destroyed the note which he had signed, by cutting
out his own name. After this the plaintiff filed his claim under
the first note, signed by the son only, with the commissioners on
the son’s estate, it being represented insolvent ; by furnishing
them with a copy of the note ; and at a subsequent meeting, on
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producing the original note in proof of his demand, the plaintiff
told the commissioners that there was another note, given for the
same debt, and signed by the father and son, but which the father
retained; and as the son was dead, he did not know that he could
do any thing withit. In JAugust 1824, the plaintiff received a
dividend of $73,73 out of the son’s estate.

Upon these. facts the defendant consented to a default ; which
was to be taken off, and a nonsuit entered, if, in the opinion of the
court, the action was not maintainable.

J. Shepley, for the defendant, argued that the second note was
not intended to take effect till it should be exchanged for the first;
and this had never happened. It was therefore without conside-
ration. Had the son been sued upon the first note, the existing
facts would not have furnished any bar to the action, because
nothing had been offered, much less accepted, in payment. As
therefore the second note had never been delivered to the plain-
tiff, but the whole contract was arrested, while yet in fieri, by °
the death of the son, the defendant was not bound.

Nor can the action be maintained en the ground that the deliv-
ery of the second note to the son was a delivery to him as agent
for the plaintiff ; for one party cannot be the agent of another, to
carry into effect any agreement. Paley on JAgency p. 2. Wright
v. Dannah 2 Campb. 203. And as to the money count, no liability
attaches itself to the defendant, because no money came to his
hands ; it was borrowed by the son for his own use.

Huayes and Cogswell for the plaintiff. The plaintiff advanced
_ the money upon the joint credit of the defendant and his son ; the
latter of whom was expressly constituted his agent, so far as this
defendant was concerned, to receive a note with the defendant’s
signature. As soon as the defendant signed the note, and placed
it in the hands of this agent, and beyond his own control, the con-
tract, as between him and the plaintiff, was complete. The note
was no longer the property of the defendant; and no one had
authority to withhold it from the plaintiff. Nor had the defen-
dant a right to require the delivery up of the first note ; since
that did not belong to him, but to the son’s administrator.



30 YORK.

Leigh v. Horsum.

The substance of the contract was the loan of money upon the
security of both parties. This loan formed the consideration as
well of the second note, as of the first. And it was a claim for
this money which was filed with the eommissioners ; and which,
upon the facts proved, may be considered as allowed upon the
second note, since the plaintiff had a right to claim it of either
party. The signature of the defendant to the note was, to all
intents, a ratification of the terms on which the loan was obtained;
and rendered him liable as a joint borrower, whether the note
ever reached the plaintiff or not.

The opinion of the court was delivered at the succeeding
term in Cumberland, by

MerLex C. J. Upon the facts before us the present action
cannot be maintained, unless Jonathan Horsum, as the son of the
defendant, can be legally considered as the agent of the plaintiff,
in undertaking to procure the note declared on, to be signed by
him and the defendant, and returned to the plaintiff and exchang-
ed for the note given by the son alone at the time he received
the money. It is true that the plaintiff principally relied on the
expected liability of the defendant, and the joint note which the
son engaged to procure; but still the note signed by the son only,
was to be considered as the plaintiff’s security until the joint
note should be substituted in its place, and that was never done.
The plaintiff has unquestionably been disappointed in his expec-
tations, and deprived of the security intended for him, by an act
on the part of the defendant which morality can never sanction;
but still we do not perceive how the deceased son can be consid-
ered as the plaintiff’s agent in the above transaction; he was
employed in accomplishing an object for his own benefit, that is in
procuring a note to be signed by his father and himself payable
in eight months, to be substituted for his own note payable in tea
days; and he was killed before the object was accomplished.
By the terms of the agreement, the joint note was not be consider-
ed as the plaintiff ’s property, until delivered tohim in exchange
for the note signed by the son only. We are therefore of opinion



APRIL TERM, 1826. 31

Witham ». Cuits.

that the action cannot be maintained upon the count on the joint
note. Nor canthe general count be considered as in any manaoer
proved by the evidence in the case; because it does not appear,
nor is it pretended that any part of the money loaned by the
plaintiff ever came to the hands or use of the defendant. Accord-
ingly the default must be stricken off, and a nonsuit entered, pur-
suant to the agreement of the parties.

Witaam vs. CuTTs.

Where commissioners, appointed by the Judge of Probate to divide an estate
among heirs, undertook to divide a lot of land between two of them ; and sup-
posing it to contain one hundred acres, they assigned to one fifty five acres on
the northerly part of the lot, to extend southward till the quantity should be
completed ; and to the other they assigned forty five acres, being the southerly
part of the lot ; but made no survey or actual location of either parcel ; and
afterwards the lot was found to contain one hundred and thirty acres ;—it was
held that the surplus belonged to the two assignees, in the proportion of fifty
five to forty five.

THE question in this case, which was trespass quare clausum
fregit arose upon the division of John Dennett’s estate in the year
1660, between his son John and the heirs of his son Thomas. It
was divided by commissioners appointed by the Judge of Probate,
whose return was in these words—

««The committee set off to John Dennett, the son of the said
« John Denneit deceased, fifty five acres of land lying at the upper
¢ end of Bonnybeag pond, being the northerly part of a lot of land
¢« belonging tothe deceased, numbered fifty six in the second
¢« checker of the division of the common land of the proprietors
tof Kittery ; and to extend insaid lot southerly till fifty five
¢ acres are completed.”

<t Set off to the heirs of Thomas Dennett deceased, son of the
¢ said John Dennett deceased, forty five acres of land, being the
¢« southerly part of lot numbered fifty six in the second checker
{¢ of the division of said commons.”
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At the trial of this cause upon the general issue, before the
Chief Justice, it appeared that neither of these tracts was
actually surveyed and located by the commissioners. The
plaintiff derived his title under Thomas Dennett’s heirs, and the
defendant under John Dennett; and it appeared that the lot,
instead of containing only one hundred acres, as the commissioners
supposed, included in fact one hundred and thirty. The question
now was upon the title to this surplus. The Chief Justice ruled
that it belonged to each party, by a line dividing the whole lot in
the proportion of forty-five to fifty-five ; and as by such a line of
division, the act complained of was not done on the plaintiff’s land,
he directed a nonsuit, subject to the opinion of the court. «

The question was briefly spokento by D. Goodenow for the
plaintiff, and E. Shepley for the defendant ; and the opinion of
the Court was delivered by

MeLLen C.J. From an inspection of the record of the division
of Joshua Dennett’s estate, referred to in the report of this case,
we must gather the intention of the committee who made the
division. It seems clear that they considered the lot as contain-
ing 100 acres; and equally clear that they intended a division of
the whole. The northerly part they assigned to John Denneit,
and the southerly part to the heirs of Thomas Denneit. They
have thus settled the proportion in which the assignees were to
hold what was then supposed to be a lot containing one hundred
acres. It is found to contain one hundred and thirty. If the
fifty-five acres assigned to John Dennett had been actually run out
and the boundaries established by monuments which could now be
recognized, those boundaries would be conclusive as to the extent
of such assignment. But there was no actual location of either
of the tracts assigned. We must then resort to the next best
evidence; which is the return of the committee, and their evi-
dent intention as disclosed by that return. By adopting this
principle and rule of construction, we arrive at once at the same
conclusion at which the Judge, who tried the cause, arrived 5’
and we fully confirm his opinion. The principles settled by this
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court in the case of Brown v. Gay 3 Greenl. 126, are applicable
in all essentials, to the case at bar. It is contended that the
return describes the fifty-five acres with so much precision, that
it cannot be misunderstood, or by construction extended beyond
the number of acres specified; and that the forty-five acres named
in the return, are not so described ; but that this portion being
said to be the southerly part of the lot, the assignment of it should
be construed to embrace all except the fifty-five acres. Sucha
construction might be given, if nonumber of acres had been nam-
ed; and perhaps the plaintiff and defendant would both be limited '
to the specified number of acres, had the original owner of the
lot conveyed the two parcels by deed to different persons. But,
as before observed, the lot was supposed, at the time of division,
to contain only one hundred acres; and the commissioners evi-
dently intended to divide the whole. And they clearly intended
that the share of John Dennett should be less by ten acres than the
share assigned to the heirs of Thomas Dennett; yet, on the plain-
tiff ’s construction, they would hold twenty acres more. Such a
construction cannot be admitted.

If both assignees should be limited to the exact number of
acres mentioned in the return, the locusin quo would belong to
neither of the parties. But the assignment is a single transac-
tion and must be so considered; and such a considerationleads to
the result above mentioned.

Accordingly the nonsuit is confirmed and there must be judg-
ment for the defendant.

SR ———— ¥
EMERY vs. GOWEN.

A father may have an action for the seduction of his minor daughter, though she
resides out of his family ; if he has not divested himself of the right to control
her person, or to require her services.

So if, being bound an apprentice, her master turns her away ; or if, with his
consent, she returnsto her father, and is seduced, the father may have thiy
action, ‘

Tris was an action of trespass on the case for seducing the

plaintiff’s daughter; and it came before this court upon excep-

tions filed in the court below.
VOL. IV, 5
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It appeared at the trial in that court, that the daughter was
then between twenty and twenty-one years of age ;—that at the
age of 15 or 16, after the death of her mother, she was bound by
her father, with her own consent, as an apprentice to her uncle,
till she should be twenty-one years old ;—that she remained
with him six or eight weeks, but being severely beaten by him,
she left him, with her father’s consent as well as with his own ;
that she had since that period, with permission of her father, lived
at service in different families, particularly in her grandfather’s,
where she was hired, though for no fixed term of service, at the
time that the defendant, by persuasions and promises,seduced her.
When she left her uncle she did not expect nor intend to return to
her father’s house, he not then being a house keeper ; but she
went to her grandfather’s by his consent, and returned to her fath-
er’s house as soon as he commenced house keeping again, which
was during her pregnancy, inthe spring of 1824. At the time she
was beaten by her uncle, he was intoxicated and illnatured. It
took place at her grandfather’s house ; and her father directed
her to return toher uncle’s which she did ; but remained but a
few hours ; soon after which her uncle told her father he would
not receive her again, and the father agreed to take care of her
himself. The indentures still remained in the possessmn of the
respective parties, uncancelled.

The uncle himself testified that the beating was severe and
done with violent passion ; and that he considered that he had by
that act broken the indentures. on his part ; and had never since
claimed any control over her person, or right to her services ;
and deemed the writings of no more force than blank paper.

Upon this evidence Whitman C.J. ordered a nonsuit, to which
the plaintiff filed exceptions.

Appleton, in support of the exceptions, contended that upon the
facts disclosed the action was maintainable. If the daughter be
a minor, the question whether she resided with her father or not
is not material ; for though abroad or absent he is still entitled
~ toher service, and may sustain an action of this kind, Peakes Ca.
55. 233. Reeve’s Dom. Rel. 292. 3 Dane’s JAbr, 504.  Martin v.
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Payne 9 Johns. 387. Nicholson v. Stryker 10 Johns. 115. The
only decision to the contrary is that of Dean v. Peel 5 East 45,
in which the reason assigned by Ld. Ellenborough B his opinion
is, that the daughter who dwelt in the house of herbrother in
law at the time of her seduction, had no animus revertendt ;—as if
the secret intent and determination of the daughter could affect
the rights of the father, or change the relation in which she
stood to him. But this case is a departure from the prin-
ciple of the prior decisions, and is contradicted by those more
recent in New-York. See also Mr. Christian’s note to 3 Bl.
~ Com. 143, where in the case of a female, seduced while absent
from her father’s house, it was held that in support of the action
she might be considered as still in the service of her father. It
is also observable that in England the remedy is sought by action
of trespass vi ef armis ; but in this country by trespass on the
case. 5 Bos. & Pul. 476. 3 Wils. 18. :

The existence of the indentures forms no barrier against the
maintenance of this suit by the father ; because they were can-
celled by the consent of the parties. The uncle himself had
expressly renounced all right to control the daughter, and
consented to her final departure from his service ; the father, at
his request, had agreed again to take her under his protection ;
and all parties had for years treated the writings as blank paper.
If this does not shew a sufficient cancelling, yet it proves a parol
licence to depart forever from his service ; and this, as some
authorities hold, is good till revoked ; Lewis v. Fildmen 1 Day
153. Reeve’s Dom. I2el. 344 ; but others admit that it cannot be
revoked. 6 JMod. 69, 70. 3 Vin. Abr. 27. tit Apprentice H. pl.
14. So in an action of covenant against the apprentice, it is a
good plea in bar that the master turned him away, and that he had
faithfully served up to that time. 3 Dane’s Jibr. 595. And had
the uncle brought an action of covenant upon the indentures in
the case at bar, it could not, upon the evidence, have been sup-
ported. But whether they were cancelled or not, was a question
properly for the jury, to whom it ought to have been submitted.

If, however,they were not cancelled, but still existing inall their
original force; yet they were void, as they contained stipulations
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contrary to the statute, and against the policy of thelaw. By
the statute, males may be bound till the age of twenty-one ; but
females only*till their arrival tothe age of eighteen. But in the
present case the daughter was bound till twenty-one ; and the
binding not being pursuant to the statute, the parties could derive
no benefit from its provisions. Day v. Everett T JMass. 145.
Neither could the indentures avail at common law, as they impose
restraints upon the female to which the law does not lend its
sanctions. By law she may contract matrimony at the age of
eighteen, without the consent of her father or guardian; but
by the indentures she camnnot do this until twenty-one. It is
a contract in restraint of marriage, and therefore void ; 4
Burr. 2225 ; and is also within the principle of bonds taken by a
sheriff for his fees ; 1 Esp. 136, or by a gaoler for his prisoner’s
board ; 10 Co. 100 b. 12 Mod. 683 ; or bonds in restraint of
trade ; which itis against the policy of the law to support.
Mitchell v. Reynolds 1 Esp. 194. Colgate v. Batchelder Cro. El.
872. But if the contract was not void ab initio, yet it was of ne
force after the daughter’s arrival at the age of eighteen. At that
period she was emancipated from service, by the operation of the
statute ; the force of all the covenants in the indentures was
expended ; and the father’s right to her services was restored as
before. It was after this period that the injury complained of
was done.

But if the parent, at the time of the seduction, was not legally
“entitled to the services of his daughter, yet this action may be
maintained. The loss of service is merely a fiction of law; the
real ground of the action being the disgrace of the family, and the
injury to their feelings. It is a rule founded in common sense, as
well as in strict justice, that fictions of law shall not be permitted
to work injustice. Where the daughter is bound at service and
living with her master, a rigid adherence to the rule that theloss
of service is the ground of action, would prevent the father’s
recovery ; but if the foundation of the remedy is laid in the other
and better principle, the apprenticeship of the daughter would
form no objection. Reeve’s Dom. Rel.291. And it seems unne-
cessary, and even absurd, to recuire proof of any service to the
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father, since this often forms no pért whatever of the ground of
damages, which are frequently the largest where the least
service is proved. In the case put by Spencer J. of a gentleman’s
daughter at a boarding school, the relation of master and servant,
and the loss of service, are purely fictitious. The actual damage
is precisely the same as if the daughter were anindented appren-
tice ; and if the actionlies in the one case, why not in the other 2
The father is entitled to this action because he is the protector
and guardian of the morals and virtue of his child. And if he has,
for a time, relinquished his right to her services, are his obliga-
tions and his affections suspended? Must he be supposed insensible
to circumstances so deeply affecting his own happiness and the
peace of his family 2 Shall this action be given to a person of
elevated rank, whose daughter was absent for the purposes of
education ; and be denied to one of a grade less elevated, whose
child was removed from him to be instructed in subjects pertain-
ing to humble life ; but to whom an unblemished reputation and
virtuous character were equally dear ? Any person standing in
the relation of a parent, may support this action ; as, an uncle, or
an aunt ; Edmondson v. Machell 2 D & E. 4,5, and if this remedy
is thus given where there is no obligation to support, nolegal claim
toservice, and no actual loss of service ; does not the case of a par-
ent, with its various, great, and continued obligations, present a
claim which the law will protect 2 2 Selw. N\ P. 1001. 3 Rep.
119. 2 Phil. Ev». 160.

J. Shepley and D. Goodenow, for the defendant, insisted that in
all cases of this kind, the loss of service was a material allegation,
and therefore must be proved.  To this they cited 1 Chitty Pl
47. 2 Chitty Pl. 267, note w. 2 Phil. Ev. 157. 3 Selw. N. P.
967. [Irwinv. Dearman 11 East 22. 3 Bl. Com. 142, note 14.
Dean v. Peel 5 East 49. 2 Ld. Raym. 1032. 3 Burr. 1878. 2
D. & E. 166. N'icholson v. Stryker 10 Johns. 115. If it were
not so, the father might have an action for slandering his daughter;
or for any injury toher person or character destructive of his own
happiness. It is true that proof of slight acts of service is deem-
ed sufficient ; but to require some proof, shews that the relation
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of servant must actually exist. If wounded feelings alone could
support the action, without this relation, it might be maintained
Dy any relative, as a brother or sister, and even by each of them.

At the time of the seduction the father was not entitled to the
services of the daughter ; but they were due to the uncle, who
alone has a right to maintain the action. 'The indentures were
not cancelled, either by any of the methods recognized in books ;
or by the conduct of the parties ; for there wasno concurrent act
to that effect. The father had done nothing to impair his own
rights against the uncle ; and the license given by the latter
could be of no avail, unless in an action by him against the daugh-
ter for leaving his service. Nor can his single act of cruelty'
have this effect. The remedy for that, if any existed, was by
complaint and due process under the statute - respecting appren-

" tices; or, at most, by an action on the covenants; for they are
manifestly independent of each other.  Powers v. Ware 2 Pick.
451.

If the indenture was not good under the statute, to entitle the
master to the peculiar remedies therein provided ; yet it was
valid at common law, as an assignment of the services of the
daughter, to which'the assignee was still entitled. Day v. Evereit
7 Mass. 145.

Greenleaf in reply, maintained that where the indenture of
apprenticeship was void, all the covenants made to secure per-
formance, being but ancillary covenants, were void also. Guppy
v. Jennings 1 Jnstr. 256;—and that these indentures were void
in tofo, because they were against the provisions of a statute ;
though if some of the covenants had only been void at common
law, the others might have stood. Nortonv. Sims Hob. 12. Lee
v. Coleshill Cro. El. 529. Laying v. Paine Willes, 571. 5 Vin.
JAbr. 98. Condition Y. pl. 1, 8. Wheeler v. Russell 17 JMass. 258.

The only cases in which actual service is proved, are those in
which the daughter was over twenty one at the time of the injury;
as was the case in Nicholson v. Stryker. And even there, proof
of menial service is not required, any act of duty being sufficient.
But where the party was under tiwenty one, as was the case here,
service is always presumed.
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WesTon J. at the succeeding term in Cumberland, delivered
the opinion of the court, as follows:

The foundation of this action is the supposed loss of service to
the father, occasioned by the seduction. But in the estimation
of damages, the wounded honor of his family and the laceration of
his parental feelings are principally regarded. When the daugh-
ter is of age, it must appear that she resided in her father’s
family; and some acts of service, however slight, must be prov-
ed, in order to maintain the action. If the child be under twenty-
one, no acts of service need be proved.

In the case of Dean v. Peel 5 East 45, the action was not main-
tained ; the child, though a minor, not residing in her father’s
family; but the case appears to have turned rather upon the fact
that she had no intention of returning, than upon the circum-
stances of her happening to reside elsewhere. Spencer J. in
delivering the opinion of the court, in Martin v. Payne 9 Johns.
381, says, that he considers this case of Dean v. Peel as the only
one, which has ever denied the right of the father to maintain an
action for debauching his daughter, while under age; and he
deems it a departure from all former decisions on this subject.
And he clearly held, upon a view of the authorities, that where
the daughter is a minor, though she resides out of the family, if
the father has not divested himself of the power to reclaim her
services, she remains his servant de-jure, though not de facto, and
the action is maintainable. Andwe are satisfied upon examina-
tion, that the weight of authority is in favor of this position.

The decision of this cause will depend then upon the question,
" whether the father, at the time of the seduction, had so trans-
ferred his parental rights, as to have no control over his daughter.
If he had not, she being a minor, although not actually residing
at the time in the family, the action is maintainable.

It is contended that in this case, the father having by indenture
assigned the services of his daughter, with her consent, when she
was fifteen or sixteen years of age, to her uncle, until she should
be twenty-one, his control over her had ceased. We are very
clear that this was not a binding out under the statute; it extend-



40 . YORK.

Emery v. Gowen.

ing beyond the period of eighteen years ; and that therefore
neither of the parties could be entitled to the special remedies
therein provided. If the father refused to suffer the child to
serve, or the child had left his service without his permission and
against his will, the uncle had no means of getting possession of
the person of the child; but his only remedy would be a suit at
law against the father, upon the contract.

The statute does not however make void indentures, or assign-
ments of the services of a child, not executed in the manner
prescribed. They may be good at common law, during minority;
and so they were held to be, by Parsons C. J. in the case of Day
v. Everett 1 Mass. 145. If in pursuance of the indentures,
although they did not conform to the statute, the daughter had
gone into the service of the uncle, and had continued with him up
to the period of the seduction; although the uncle, standing in loco
parentis, might have maintained this action, the father could not.
But it appears that the uncle, being conscious that he had treated
his niece harshly and improperly, by acts of unjustifiable vio-
lence,.and conceiving that the indentures were thereby broken,
permitted her to leave him, after she had continued with him only
six or eight weeks, and refused to receive her again; and thatin
point of fact she has never resided with him since. And although
the uncle still retained the indentures in his possession, yet he
told the father that he considered them at an end, and thereupon
he consented to receive his daughter back again, and she has
since been under his direction; working at different places by his
consent ; and being, by his permission, at her grandfather’s, at
the time of the seduction.

But it is insisted that the indentures must be considered as still
in force in contemplation of law, having been executed under
seal; and that they could not therefore be legally discharged by -
parol. After what had taken place by mutual consent between
the parties, it might be difficult for either party to maintain an
action upon the covenants; and if in strict law, and upon techni-

- cal principles, it could be done, nothing more than nominal dam-
ages could be recovered. If the parties regarded the contract
as at end, and waived all remedies under it, we are not aware

e
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upon what ground third persons can insist upon its existence.
The father had the control of his daughter in fact; and no person
certainly, except the uncle, could question his right thereto;
which he is so far from doing, that he expressly declined receiv-
ing her, and had given up for many years all interference with
her. But suppose the indentures still in force, and that the
father not only had a right to insist, but did insist, upon the per-
formance of the covenants contained in the indentures on the part
of the uncle ; he could only recovér damages for the breach of
them; having no legal means of enforcing specific performance.
In the mean time, the uncle refusing to receive and protect his
niece, and to fulfil towards her the parental duties, she is not to
remain a vagabond in the street, and the father turned over to his
contract; but the parental duties again necessarily devolve upon
him, and, as incident thereto, and to enable him to discharge
them, he is again reinstated in his parental rights. In every
view which we can take of this case it appears to us that, at the
time of the seduction, the plaintiff did control, and had a right te
control, the person of his daughter, and that he may therefore
legally maintain this action. ~The exceptions are accordingly
sustained; the nonsuit is set aside; and the action is'to stand for
rial, at the bar of this court.

PorTER vs. HiLL.

Yo take a demand out'of the operation of the statute of limitations, there must he
either an absolute promise to pay the debt ;—or a conditional promise, accom-
panied by proof of performance of the condition;—or an unambiguous acknowl-
edgement of the debt, asstill existing and due.

Assumpsit on a promissory note, dated Feb. 15, 1810, to which
the statute of limitations was pleaded.

At the trial of this cause in the court below, before WV hitman
C. J. the plaintiff, to take the case out of the operation of the
statute, called a witness ; who testified that ina conversation,

VOL. IV. 6
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about a year before the commencement of this suit, the defen-
dant said that his debts had all been cancelled by the Lord about
four years since, at which time he had received new light. He
also observed that the plaintiff, a few days previous, had called
on him to pay a note which he held against him, but that he
should not pay it ; and being asked whether he owed the note or
not, he said—¢¢I did owe the note to Porter, for his services as
¢“a physician in my family, when I lived in Biddeford ; but the
¢ Lord has forgiven me my debts.” The defendant was a delu-
ded follower of one Jacob Cochren, a fanatic, who committed
many excesses in this county a few years since.

Upon this evidence a case being made for the opinion of the
court, the Judge ruled that it was suflicient to take the case out
of the statute, and entered judgment for the plaintiff, from which
the defendant appealed to this Court.

D. Goodenow, being about to argue for the defendant, was
stopped by the court ; whose opinion being pretty strongly inti-
mated, the cause was submitted by Thacher & Fuairfield for the
plaintiff without argument.

MeLLen.C. J. delivered the opinion of the court.

Inthe case of Perleyv. Little 3 Greenl. 97, we collected and ex-
amined the principal decisions upon the statute of limitations, so
far as they have reference to the point as to what will amount to
a new promise, or such an ackuowledgement as will take a case
out of the statute ; and to that case we refer. We need do no
more on this occasion than merely to state that according to the
opinion there delivered, nothing short of an absolute promise; or
a conditional promise accompanied by proof of a performance of
the condition ; or an unambiguous acknowledgement of the debt
as existingand due at the time of such acknowledgement, will

_save a case from the operation of the statute. That case was not
known when this cause was decided inthe C. C. Pleas. Isthere
in the case before us any proof of this description? The debt
was contracted by the defendant in 1810. Since that time it
seems he has become and now is one of the followers of the
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fanatical Jacob Cochran, and under the delusion ‘peculiar to that
infatuated sect ; according to the defendant’s account, when he
became a convert totheir strange religion, he received new
light; and, at the same time, the Lord cancelled and forgave him
all his debts; and when speaking of the note in question, he said
he should not pay it. Now, however wild and whimsical were
the opinions entertained and expressed by the defendant, in rela-
tion to the alleged forgiveness and cancellation of his debts; yet,
in searching for his intentions in the use of the language above
mentioned, we may and ought to apply the maxim ¢ as a man
thinketh, sois he.” He considered his debts as all irrevocable,
for the reasons he assigned; and though he did not deny that he
once owed the plaintiff, yet his expressions in regard to the note
in question, as well as his other debts, are at least as strong as if
he had said that his debts were all barred by the statute of limi-
tations, and that he should rely on that defence. The defendant
shewed his sincerity and consistency by going on and saying that
he should not pay the note. Taking the circumstances of this
case and all the declarations of the defendant togetler, we see
no proof of any thing amounting to a new promise or acknowledg-
ment of the debt sued for; but on the contrary, he avows his per-
fect absolution, and his determination to resist the plaintifi’s
claim. The present case falls within the range of our decision
in the before named case of Perleyv. Liltle ; and consequently
the action cannot he maintained.
Plaintiff nonsuit.
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Moor vs. NEWFIELD.

A school committee of three, appointed by a district, hasno authority to hire &
school master ; that power being vested in the school agent by Stat. 1821 ch..
117.

Parol evidence is inadmissible to prove the transactions of a school district meet-
ing ; the only legal evidence being the record itself, or an attested copy.

Where a town has directed the mode of calling the meetings of school districts, it
is necessary, in proving their transactions, to shew that such directions have been
pursued. To shew that a meeting was held de facto by all the inhabitants who
were qualified to attend, is not sufficient,

Ix a writ of error to the Court of Common Pleas, to reverse a
judgment rendered in favor of the present defendants, in an action
of assumpsit brought by the present plaintiff, the case was thus:—

The plaintiff, being duly qualified as a schoolmaster, was em-
ployed to keep the school in district No. 2, in Newfield, for the
month of April 1824, at the agreed price of fifteen dollars, which
he accordingly did; and for which this action was brought. He
was employed by a person claiming to be one of the school com-
mittee, or school agent, at the request of two other persons
claiming to act as school committee-men of the district for that
year.

A legal meeting of the inhabitants of Newfield had been called
to be holden Jpril 7, 1823, for the purpose, among other things,
of determining whether the town would authorize the school dis-
tricts to choose their own agents ; and at this meeting it was de-
termined in the affirmative. At the same meeting it was also
voted that the standing clerk of each district should notify the
several district meetings, by giving public notice at the most pub-
lic place within the district, ten days, at least, previous to the
meeting. But these votes, respecting the manner of calling the
district meetings, were passed without any article in the warrant
for that purpose; and apparently without any request of the
district.

The plaintiff, at the trial, offered to prove that the persons
who employed him were chosen a committee, at a meeting of the
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inhabitants of the school district No. 2, in Newfield, held on &
notice given tothem by the then acting clerk of the district, who
had acted as such for several years previous; and that all the
legal voters, who were not incapable of attending, did attend and
vote at the meeting.

He also offered to prove that the money of the district, to the
amount of more than forty dollars, remained unexpended, because
a person who had been employed before him to keep the school,
was not qualified as a schoolmaster, and had been indicted and
convicted for presuming to act in that office without the legal
qualifications, and dismissed from the school ; and that the inhab-
itants making complaints because the school was not supplied
with an instructer, the plaintiff was employed for that purpose.

This evidence was rejected by W hitman C. J. who tried the
cause ; and being of opinion that the plaintiffhad not made out his
case, he ordered a nonsuit ; to which the plaintiff filed exceptions
and brought up the case by writ of error at common law. The
errors assigned were, 1st—the rejection of evidence offered; 2d
—that the evidence admitted was adjudged insufficient, and the
plaintiff nonsuited; 3d—the general error.

N. Emery for the plaintiff in error.
E. Shepley for the defendants in error.

MeLLEN, C. J. atthe ensuing term in Cumberland, delivered
the opinionof the court.

The first section of the act of 1821, ¢h.117 provides,that all mo-
nies for the support of schools shall be raised by towns and planta-
tions. The third section requires every town, &c. to choose a
school-committee, and an agent for each district; and makes it the
duty of such agent to hire school masters,&c.but by the first section
of the act of 1822 ch. 196, towns may authorize school districts
to choose their own agents ; but it does not make any change in
the duties of such agents, when so chosen. The eighth section
authorizes the inhabitants of any school district at a district
meeting, called according to the provisions of the eleventh sec-



406 YORK.

Moor v. Newfield.

tion, to raise money for certain specified purposes ; viz. for
¢ erecting, repairing or removing a school house, and of purchasing
<land on which the same may stand, and utensils therefor.”
And at the close of the eleventh section a district is empowered
to choose ¢ a committee to superintend the laying out and ex-
¢ pending the money raised by such district, agreeably to their
¢ yote for the purposes aforesaid.”” 'The eleventh section
appoints the mode in which towns are to call district meetings ;
and also authorizes towns, at the request of such districts, to
determine how notice of future district meetings shall be given ;
and provides that at such district meetings a clerk may be chosen
who shall be sworn and keep a record of all votes. Such being
the law, the question is whether the parol evidence, which was
offered and rejected was legally admjssible. The plaintiff offered
to prove that at a meeting of those of the district who were able
{0 attend, a committee was elected ; and that such committee
employed him as a school-master. But the law has appointed the
district school agents to hire school-masters ; and not a district
committee, whose duties are 8 a different character ; neither
the legislature nor the town have reposed confidence in them
as to the hiring of school-masters. The plaintiff offered to prove
that on a notice given, all the legal voters in said district, who
were not incapacitated to attend, did attend the meeting ; but it
does not appear how they were notified; whereas the vote of the
town required that public notice should have been given at the
most public place within the district. But in addition to these
objections, if the acting clerk had been duly sworn, of which there
was no proof offered, it was his duty to record all votes passed
at the meeting; and the only legal mode of proving facts on
record, is by the record itself, or an attested copy of it. It
is said that such a decision must operate severely upon a person
contracting with municipal officers, supposed by him to be
acting lawfully under competent authority. Such may be the
case ; buthe who attempts to charge a corporation on a con-
tract, must prove a contract legally made, or it cannot be bind-
ing. It is urged that in the circumstances of this case the law
will imply a promise on the part of the town ; as they must have
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known the plaintiff to have been in their service ; and thus
assented toit. The answer to this argument is that, ashis em-
ployment, according to the provisions of the law, was a matter of
district jurisdiction and concern, the assent of the town to his
employment cannot be inferred ; it was a subject in which they
had no particular interest or feelings ; in fact the relation in
which the town stood to the plaintiff seems to discountenance all
presumption of assent or implied promise on their part.

The Court perceive no error on the record, and accordingly
the Judgment is affirmed with costs.

Tue INHABITANTS OF PARSONSFIELD vs. THE INHABITANTS o¥
KENNEBUNKPORT.

Minor children follow the settlement which their mother acquires by a second

marriage.

The domicil of a minor is not changed by absence from the parent’s house seven
years, at service in different places, there being no evidence of any intention
not to return.

THuis case, which was assumpsit for the support of a pauper,
was brought up by the defendants who appealed from a decision
of Whitman C. J. rendered against them in the Court below,
upon a statement of facts agreed by the parties.

The question was upon the settlement of the pauper, whq was
a female under twenty one years of age, having a mother living,
but no father. It was agreed that the mother of the pauper
formerly had her settlement in Parsonsfield, and was there marri-
ed ; but her husband had no lawful settlement in this State, and
he died previous to the year 1811." In January 1811 the mother,
while the pauper resided with her, married a second husband,
whose dwelling and legal settlement were in Kennebunkport, in
which town she has ever since resided. After this marriage the
pauper continued tolive with her mother till 1816, at which time
she left Kennebunkport, and has ever since resided in Parsonsfield
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and Cornish, working out by the week. In one of these towns
she dwelt on the 21st day of Jarch 1821, engaged in her usual
employments, and so continued till the supplies in this case were
furnished.

The cause was submitted to the Court upon written arguments
furnished in the last summer vacation, of which the following is an
abstract.

McIntire, for the plaintiffs.  The settlement of the pauper in
Parsonsfield, was changed to Kennebunkport in one of two modes;—
Ist. by following the settlement of her mother, as is provided in
the second mode in Stat. 1793, ch. 34, sec. 2 ;—or, 2d. by having
her domicil in Kennebunkport at the time the statute of March 21,
1821, was passed, from which place she was then absent only for
the purpose of labor. ‘

1. It has often been decided, under the statute of 1793, that
the settlement of legitimate children, changes with that of the
father, until they are emancipated. And recently in Massachu-
sefts, in a case parallel with the present, the settlement of the
mother, acquired by a second marriage, has been holden to trans-
fer the settlement of her minor children by the former husband.
Plymouth v. Freetown 2 Pick.197. If it be objected, that the
marriage of the mother was an emancipation of the children, by
rendering her incapable to do any act affecting their settlement
or conduct ; it may be replied that the settlement was changed
by the act of marriage, which was perfect and complete before
the power of the hushand commenced ; and of course before she
could have parted with any of her own rights. And moreover
the change of settlement in the children is effected not by the
act of the mother, but by the operation of law upon the marriage
itself ; in the same manner as it operates upon the acquisition of
a freehold estate either by purchase or descent; or upon the
incorporation of a plantation. In either of these cases, the set-
tlement of the mother would, without any volition of her own,
affect the settlement of the children ; and her settlement
acquired by a second marriage, as it rests on the same principles,
ought to be attended with the same consequences. But the
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minor child is not emancipated by the marriage of the mother ;
even in the case of an illegitimate child ; Wright v. Wright 2
JMass. 110 ; much less in the case of those born in wedlock.
Petersham v. Dana 12 Mass. 429. Dedhamv. Natick 16 Mass.
135; and with good reason, too, is it so held; because the mother,
as well as the father, is bound to support them, by Stat. 1793,
ch. 59, and at the marriage of a widow, having children, the second
husband assumes all her pecuniary as well as personal responsi-
bilities. . The pauper therefore, followed the settlement of her
mother. 2. But if she was emancipated by the second marriage
of her mother, she was capable of gaininga settlement by the
statute of March 21, 1821 operating upon her domicil ; and this,
as the case shews, she had fixed at the house of her mother in
Kennebunkport. - This place, according to the decision of this
court in the case of Parsonsfield v. Perkins 2 Greenl. 411, must be
considered as her home, until she manifests her intention of fixing
one in some other place. But no suchintention appears, and is
not to be presumed. On the contrary she was absent only for
temporary purposes of labor.

Dane, for the defendants. 1. At common law, minor children,
though they are removed with the mother to the place of settle-
ment of her husband, did not thereby acquire a derivative
settlement under her ; though they might be continued with her
for the purposes of nurture. Frectown v. Taunton 16 Mass. 52.
Cumner Parish v. Milton Parish 3 Salk. 259.

2. This rule of the common law is not changed by Stat. 1793
ch. 34, which enacts that legitimate children, if their father have
no settlement, shall follow that of the mother ; because this is
not to be referred to her settlement gained by a second marriage
but to one acquired in some other way, consistent with her right
to control the persons of her children. This limitation of the rule
is considered as fully supported by Parsons C. J. in Springfield v.
Wilbraham 4 Mass. 493. The foundation of derivative settle-
ments is the parental right to control the person, and to receive -
the earnings of the child. But neither of these rights being per-
mitted to the father in law, he communicates no new rights to
the children of his wife. As to him, they are emancipated, and
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therefore capable of acquiring settlements of their own. For
every minor is emancipated who is not bound toyield his person
nor the avails of his labor to the control of another. The settle-
ment of the pauper therefore remained in Parsonsfield, unaffected
by the second marriage of the mother.  Fretov. Brown 4 Mass.
675. It canhardly be necessary to add that the mother retained
no legal right over the child, where her hushand had none; since
her rights are commensurate only with his. '

If the father in law acquired by the marriage no right over the
person of the pauper, neither did she thereby gain a right to the
protection of his house as her domicil or home. And therefore
she was settled by the operation of Stat.1821, ch. 122 in the town
where she then dwelt and had her home; which, as the case finds,
was either in Parsonsfield or Cornish.

The case of Plymouth v. Freetown 1 Pick. 197, may seem to
militate with these positions; but that case, it will be observed,
was decided without argument, and does not appear to have re-
ceived much consideration; and the point now made was not pre-
sented to the court.

Merrex C. J. delivered the opinion of the court at the ensu-
ing November term in Cumberland, as follows:

By the second marriage of the pauper’s mother in 1811, she lost
her original settlement in Parsonsfield and gained a new one in
Kennebunkport ; the pauper being then about five years of- age.
The first question is whether she thereby gained a derivative
settlement in that town also under the mother; and if she did,
second, whether she ever lost it by gaining another. Prior to the
statute of 1793, ch. 34, minor children, having the settlement of
their mother, did not acquire a new settlement gained by her
marriage, although they removed with her to the place of such
new settlement. Such was the common law. See Freefown v,
Taunton 16 Mass. 52, and cases there cited. But that statute
altered the common law in this respect, and provided that ¢legit-
“¢imate children shall follow and have the settlement of their
¢¢ father, if he shall have any within the commonwealth, until
‘¢ they gain a settlement of their own; but if he shall have none,
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¢ they shall in like manner follow and have the settlement of their
st mother, if she shall have any.”  The decision in the case of
Plymouth v. Freetown 1 Pick. 197 recognizes, and is founded on
this distinction. It is said that that case was submitted without
argument, and that the opinion of the court is briefly given. Still
the facts of that case are similar to those of the present ; and
the reasons of the opinion are clearly stated. There seems to
be no reason for questioning its correctness. We do not perceive
how the case of Springfield vs. Wilbraham, cited by the defen-
dant’s counsel, can have any bearing on this cause. The point there
decided was that, upon a father’s gaining a new settlement, a child
of full age, voluntarily living with him, does not gain a new settle-
ment within the abovementioned statute of 1793. The case at
- bar presents no question resembling thisin any degree. We are
therefore satisfied that the pauper gained a settlement in Kenne-
bunkport in virtue of her mother’s second marriage. The second
question is whether the pauper has lost this settlement by gain-
ing one in Parsonsfield or Cornish in virtue of the statute of 1821,
ch. 122. She was at that time about fifteen years of age ; butin
the year 1816, she left Kennebunkport and had continued to reside
in Parsonsfield and Cornish, ¢ working out by the week. In one
<t of these towns she resided when the act was passed, engaged in
¢ her usual employment, and continued so to reside until the sup-
¢« plies were furnished.” From the time of her mother’s marriage
she continued to live in the family of her father-in-law, and under
her mother’s care, till 1816 ; and the case presents no facts
shewing the reasons of her leaving this family and going to Par-
sonsfield or Cornish, and working out, as mentioned in the statement.
Such a practice is very common in all parts of the country. Itis
true, her father in law was not bound to maintain her; but no
facts appear shewing that his house was not a home for her, so
long as she inclined to remain in his family.  So that when she
went into the country she seems to have had a home to whichshe
was welcome, as well as a legal settlement,in Kennebunkport.
The case gives us no grounds on which we are to construe her
residence in Parsonsfield and Cornish as any thing more thana
temporary one, for purposes of personal convenience or advant:
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age ; she having the liberty toreturn to the family of her father
in law at her pleasure. Not a fact in the case forbids this con-
clusion, or even renders it improbable. See St. Georgev. Leer
Isle 3 Greenl. 390. We cannot consider the pauper as having
resided, dwelt and had her home either in Parsonsfield or Cornish
on the 21st of JMarch 1821, according to the true intent and mean-
ing of the statute before mentioned, passed on that day ; and on
these grounds the defence fails. It is not necessary to decide
whether, upon the facts before us, the pauper was emancipated
by her mother’s second marriage, because, if she was, it is of no
importance in this case, unless she gained a settlement in Par-
sonsfield or Cornish under the act of 1821 ; and as she did not,
her capacity to gain one, could not alter the case. ~According
to the agreement of the parties a default must be entered.

MEsERVE vs. DYER.

The party against whom a trespass has been committed, does not thereby become
a creditor of the trespasser ; nor is he on that account entitled to impeach a
conveyance on the ground of fraud, unless the conveyance is subsequent to the
rendition of judgment in an action for the trespass.

I~ trespass quare clausum fregit, the defendant justified as the
aid of a deputy sheriff who levied an execution upon the land as
the estate of one Jacobs ; the defendant being the judgment cred-
itor. 'The plaintiff replied that it was his own soil and freehold,
traversing the title of Jacobs ; on which issue was joined.

The plaintiff’s title was by deed from Jacobs, dated June 11,
and recorded June 25, 1824.

The defendant’s judgment against Jucobs was rendered July
17, 1824, in an action of trespass quare clausum fregit, alleged in
the writ to have been committed in April preceding; and the pro-
~ceedings under this judgment, in setting off the land, were in the
forms prescribed by law. '
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At the trial, before the Chief Justice, the defendant offered
further to prove that the trespass alleged in this writ against
Jacobs was in fact committed in April 1824 ; and that the deed
from Jacobs to the plaintiff was made without any valuable con-
sideration paid by the plaintiff; and was fraudulent and void,
against the defendant. But this evidence the Chief Justice
refused to admit, on the ground that the defendant did not become
a creditor of Jacobs till the recovery of his judgment ; which
being subsequent to the plaintiff’s deed, he was therefore not
entitled to impeach that conveyance. To which the defendant
filed exceptions.

Appleton, in support of the exceptions, read an argument to this
effect.—The first inquiry is whether the present defendant was
a creditor of the grantor of the plaintiff at the time of the con-
veyance. And upon general principles it would seem that he
was ; because he had a demand against the grantor, which, both
by law and in equity, ought to be paid. The uncertainty of its
amount forms no objection ; for this would apply equally to all
cases of goods sold without an agreéed price. ’

It'is well settled that a debtor shall not be permitted to convey
his property with the fraudulent intent to cheat his creditor.
But if this rule is introduced for the protection of those whose
debtor he has become by contract ; why is it not applicable, and
with stronger reason, to one whose property he has obtained, or
destroyed, by wrong ? Why not extend its benefits to the man he
has injured, as well as to him he has not ?

If the trespasser in this case had given his promissory note for
the value of the trespass, it would have been given upon a suffi-
cient consideration ; and the conveyance would have been fraudu-
lent as to Dyer. Upon what principle, then, shall he be in a
worse situation, after having by process of law obtained judgment
for the same amount ? It is admitted that after judgment, the
party prevailing is a creditor. But is he more so than before *
Is the relative situation of the parties changed by the judgment ?
If the judgment is right, it is because it is founded in a precedent
obligation of the defendant to the plaintiff, to pay money ; and it
is only in such an obligation that the relation of debtor and creditor
s founded.
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Again, in all cases of goods tortiously taken or detained, the
owner may waive the tort, and proceed in assumpsit against the
wrong doer, charging him on an implied promise to pay the value
of the property taken. Now if a trespasser is not to be consid-
ered as a debtor, so far at least asto be restrained from convey-
ing his estate to defraud the party injured ; then it will depend
upon the election of the mode of remedy whether the plaintiff
shall be cheated ornot. In the one case he will be regarded as
a creditor from the time his goods were taken ; but in the other
not till judgment is obtained for the taking; and his right to
impeach a fraudulent conveyance will turn wholly on the language
in which he sought a remedy for the wrong he has suffered.

But the case of the defendant is within the Stat. 13. Eliz. ch.
5, which has been adopted here ; giving it a liberal construction,
to answer its beneficial purposes, as in Cadogan v. Kennett Cowp.
426. 1 Dane 625. By this statute all conveyances made to
defraud creditors and others of their debts, damages, penalties,
forfeitures, mortuaries, heriots, &c. are declared void. . And
like cases, ¢ in semblable mischief,”” shall be taken to be within
the remedy of this act. Co. Lit. 290 b. Tt extends not only to
creditors, but to all others who have any cause of action, penalty
or forfeiture. 1 Fonbl. 279. 3 Co. 82a. Cro. Eliz. 233. And
the judgment when recovered, has such relation back to the time
when the cause of action accrued, as to avoid all conveyances
fraudulently made to prevent its execution. 8 Cranch 416.
Though in cases of forfeiture nothing vests in the government till
the adoption of legal measures against the offender ; -yet the
doctrine of relation is then carried back to the time of the com-
mission of the offence.  United States v. Grundy 3 Cranch 350.
The same principle is applied to the case of an informer. Roberts
v. Witherall 5 Mod. 193. 3 Cranch 362, 365. None but bong
fide purchasers are protected by the common law; Staund. P. C.
193 ; nor even these, in cases of attainder, where the purchase
was after the offence committed. 2 Bac. Abr. 582.  Hale’s P.
C.29. Plowd. 260. So of a sale after robbery committed, and
before conviction. Skin. 357. So in case of heriots, the lord’s
title is not defeated by a sale made for that purpose by the ten-
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ant, though his title does not accrue till the tenant’s death. Now
the analogy between these cases and judgments resulting from
trespasses is strong, and the same rules of law should govern in
both cases.

But admitting Dyerto be no creditor till he obtained judgment,
yet if the conveyance to the plaintiff was made without considera-
tion, or with intent to defravd subsequent creditors, it is void as
against them. All conveyances without consideration, except
family settlements, may be avoided by subsequent purchasers.
Roberts onFraud. Conv. 12, 19. 459;—and if any mark of collusion,
fraud, or intent to deceive subsequent creditors appears, such
conveyances are void.  Townsend v. Windham 2 Ves. 10. 1
Fonbl. Eq. 272. Twine’scase 3 Co. 80. Present indebtedness of the
grantor is a badge of fraud in a voluntary conveyance ; and so is
a view to future indebtedness. 2 Jik. 481. The word ¢ others”
after ¢ creditors,” in the statute of 13 Eliz. cap. 5, was inter-
preted by Ld. Hardwicke to include subsequent creditors. 2
Atk. 600.  Stilesv. Alto. Gen. 2 Atk. 152. Partridge v. Gopp
Ambl. 596. And wherever an intent appears to make provision
for other persons at the expense of creditors, the law interposes
to defeat it.  Jssignees of Gardiner v. Skinner 2 Sch. & Lefr.
227. Mountfort v. Ranie Keb. 499. Roberts Fr. Conv. 573. 3 Co.
83. In Connecticut a case occurred in which a voluntary convey-
ance was made, with intent to defeat the judgment which might
be recovered in an action of trespass vi et armis, then pending.
The cause of action arose before the making of the deed ; but the
judgment was recovered after. Yet the conveyance was held
void ; because otherwise a man may do another the greatest
possible mischief, and then, by a fraudulent conveyance, defeat
his right to obtain satisfaction out of his estate. 1 Con. Rep. 195.
The same principles are recognized in New-York. Jackson v.
Myers 18 Johns. 425. And in Massachusetts the doctrine has
been applied to a case where one, about to be prosecuted under
the bastardy act, made a conveyance with intent to defraud the
prosecutrix of the benefit of her judgment of filiation, should any
be obtained. Damon v. Bryant 2 Pick. 414.—See also the cases
of Russell v. Hammond 2 Aik. 13, Doev. Routledge Coup. T11.
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Peat v. Powell Ambl.-387. Marcy v. Clark 17 Mass. 330. Bay-
ard v. Hoffman 4 Johns. Ch. R. 450. Goodwin v. Hubbard 15
Mass. 210. 1 Dane 669 and cases there cited.. Upon authority,
therefore, as well as upon principle, Dyer was entitled to impeach
the conveyance for fraud ; and, as against him, it is void.

D. Goodenow, for the plaintiff, relied on the position that the
party impeaching a conveyance on the ground of fraud, must have
been a creditor at the time it was made. To this point he cited
Parker v. Porter & al. 9 Mass. 390. Riggsv. Thatcher 1 Greenl.
68. 1.Mass. 134. 2 Pick. 198. The same principle governs
in conveyances merely voluntary. Bennett v. The New-Bedford
Bank 11 Mass. 421.

The rule is founded in this, that where one makes a contract,
he by implication pledges his body and estate for its performance.
But ‘this rule, it is manifest, can never be applied to contracts
not existing at the time of the conveyance; much less to cases
of mere trespass, which die with the person, and in which the
party denies all liability whatever. It is absurd to suppose him
denying the obligation in foto, and at the same time admitting its
force, but evading the performance.

But however this may be, the plaintiff is entitled to recover in
this case for the taking away and destroying his crop.  For the
deed not being merely void, but voidable only, the crop on the
ground at the termination of his estate belonged to the tenant in
possession at the time ; and the taking it away by the defendant
was a trespass.

After this argument, the cause being continued for advisement,
the opinion of the court was delivered at the ensuing September
term at Wiscasset, as follows, by

MEeLLen C. J. The counsel for the defendant, to entitle his
client to contest the operation of the deed from Jacobs to the
plaintiff, by proving it a fraudulent conveyance, or in other words,
to shew that Dyer was a creditor of Jacobs at the time the deed
was made, read a copy of a judgment recovered by himself
against Jacobs some time after the date of the deed, for a trespass
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committed by him on Dyer’s land some time before the deed; and
having done this, he offered to prove that the deed was given
without any consideration paid by JMeserve and was fraudulent and
void against Dyer. This evidence the Judge rejected, on the
ground that Dyer did not become a creditor of Jacobs until the re-
covery of the judgment. On this abstract question we think the
decision of the Judge was correct. Until judgment, all was con-
tingent and uncertain; had Jacobs died before judgment, the right
of action would have died also; and before judgment he could not
have been adjudged a trustee of Dyer. The same remark applies
to actions of slander, assault and battery, &c. Dyer therefore, not
having been a creditor of Jucobs at the time of the conveyance,
he could not, according to the practice as understood to have pre-
vailed in our courts, be received to impeach it. In this respect,
the decision, against which the exceptions were alleged, was con-
formable to such practice. We have listened with pleasure to
the able arguments of the counsel ; and have since also heard
another cause argued in the county of Cumberland, involving the:
same general question,as well as some others, connected with it;
the facts in which last mentioned case were of such a nature as to
present the questions and principles which the counsel have dis-
cussed, in a more ample and interesting manner. We have accord-
ingly preferred to deliver our opinionat large in that case rather
than in this; and we refer to that for all the reasoning and author-
ities on which our opinion in both causes is founded. The case to
which we have alluded is that of Howe v. Ward. As the defend-
ant in this case offered to prove that the deed from Jacobs to
JMeserve was made without any consideration, and was fraudulent
and void, we must understand that he offered to prove all those
facts which would render the conveyance void as against him,
although he was not a creditor of Jacobs at the time, according to
the provisions of the statute of 13 Eliz. ch. 5.

In this view of the subject the court sustain the exceptions,
and the verdict is accordingly set aside and a

New trial granted.
VOL. IV. 8
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Whether the provisions of Stat. 1821, ch. 57, and of Stat. 1822, ch. 193, sec. 8,
respecting the granting of reviews and new trials, extend to prosecutions under
the statute for the maintenance of bastard children; —Quere.

Whether a new trial can be granted by the court of Common Pleas after a year
from the rendition of judgment, though the application was made within that
time;—Quere.

~ Tuis was anapplication for a writ of mandamus to be issued to
the court of Common Pleas, to grant the applicant a new trial

of a prosecution under the statute for the maintenance of bastard

children; which Whitman C. J. of that court had refused, on the
ground that the statute authorizing new trials did not extend to
cases of that description. The petition was presented to the
court of Common Pleas within a year from the rendition of judg-
ment, but that period had now expired.

After hearing the application, the Court refused to grant

a rule to shew cause, expressing themselves to the following

effect—

Weston J. By chapter 57, sec. 1, of the revised laws, defining
the powers of the judicial courts in granting reviews, it is pro-
vided, that whenever there shall have been any legal cause for
any judicial court to set aside any verdict before judgment, but
nevertheless judgment shall have been rendered on such verdict;
the justices of the court may, at any of their terms, giving due
notice to the adverse party, grant a review, if they see fit. And
by the eighth section of the act, establishing the court of Com-
mon Pleas, that court is empowered, within a year after judg-
ment has been rendered, in any action of which it has final
jurisdiction, after giving due notice, to grant a new trial, whenever
in their opinion the purposes of justice require it. Whether in
virtue of either of these statutes, that court has jurisdiction to or-
der a reexamination of the facts inissue, in a prosecution under the
act for the maintenance of bastard children, from the view Ihave
taken of the application before the court, I do not deem it neces-
sary to give an opinion ; there being in my apprehension, other
sufficient reasons for refusing the rule prayed for. The™ claims
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of justice may sometimes require a review or further trial in
these cases; and I am not at this time prepared to say that, when
judgment shall have been once rendered, it is out of the reach
of the court having final jurisdiction of the subject matter.

The application was made in the court below under the eighth
section of the act before referred to, establishing the court of
Common Pleas. ~ By this act, that court has no power to grant a
new trial at any time, after a year shall have elapsed from the
rendition of judgment. The limitation is not, that application
be made within a year, but that the court must exercise this
power, if at all, within that period. If, in the opinion of this
court, the appeal was properly made to the discretion of the
Common Pleas by the petitioner, and that they ought to have
taken such order upon it as its merits required, when it was
presented, the time within which they could by law sustain it has
now passed ; and it does not appear to me that we have any au-
thority to revive their power ; soas to call it into exercise
after the period, expressly limited by statute, has expired. This
court has without doubt the power, where other adequate reme-
dies do not exist, by writs of mandamus to compel other courts of
subordinate jurisdiction to do their duty ; but such courts ought,
when required to do certain acts by this process, to have the
legal right and the power to do what is enjoined upon them. It
is not enough that it should appear that they have failed in their
duty ; but that it remains a continuing duty, of which it is the
object of this writ to compel a specific performance. -

In the case of Howard v. Gage 6 Mass. 462, the court refused
a writ of mandamus, because the period for which the petitioner
claimed to be elected to the office to which he sought to be ad-
mitted, might expire, before there could be a final decision. The
reasoning there, would justify the court in withholding the pro-
cess ; even if the application had been made in this case within
the year ; but after that has elapsed, and the power of the Com-
mon Pleas to do what the petitioner prays to have enjoined upon
them by this court, has ceased by limitation of law, a case does
not appear to me to be presented, in which this court ought to
interfere ; I am therefore opposed to granting the rule.
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PreeLE J. expressed some doubt whether the statutes author-
izing reviews and new trials in certain cases, could be construed
to extend to prosecutions under the statute for the maintenance
of bastard children. But without giving any opinion on this point
he was in favour of granting a rule to shew cause, that the ques-
tion might be properly discussed and determined.

MeLLen C. J. By the application before us, and the admis-
sion of the counsel presenting it, we are informed that the court
of Common Pleas declined to hear or proceed on the motion or pe-
tition for a new trial, on the ground that they had no authority by
law to grant one. This court is now called on to grant a rule on
the court of Common Pleas, to shew cause why a mandamus should
not issue to compel that court to hear and proceed upon such
motion or petition. To my mind nothing can be more clear than
that this court should deny the rule, unless they are satisfied they
have authority to issue the writ prayed for ; that is, unless they
are satisfied the court of Common Pleas has power to grant a
new trial in the case in question. In ordinary cases a rule to
shew cause is granted, because facts may exist, with which this
court is wholly unacquainted, but which, upon the return of the
rule, may be disclosed, and furnish sufficient reasons for denying
the writ. But the case before us is different. A want of juris-
diction is the reason assigned by the court of Common Pleas, for
not hearing and proceeding on the motion for a new trial. This
is not a matter of fact to be shewn on the return of a rule; but a
matter of law, of which, in my apprehension, this court is bound
officially to take notice. I do not perceive the use or even the
propriety of calling on the court of Common Pleas, (in the form
of a rule to shew cause) to-inform us what the law is upon the
question presented in and by the application before us. To my
mind such a proceeding would be intrinsically improper. This
court is, or ought to be, already in possession of, that knowledge
of the law, by means of which it must be ascertained and decid-
ed whether the court of Common Pleas had, in the case in ques-
tion, any legal power to grant a new trial as prayed for. If this
court is of opinion that the court of Common Pleas had that
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power, a rule ought tobe granted ; otherwise, I should be against
granting it.  On this point, being already in possession of reasons
and principles sufficient to convince me that a writ of mandamus
ought not to issue, I do not wish the court of Common Pleas to
furnish me with any more. My reasons, in a few words are
these. By law no appeal has ever been allowed, I believe, in
Massachusetts, or this State, to the Supreme Judicial Court,
from a judgment in a prosecution upon the statute for the main-
tenance of bastard children. The judgment of the court below
always has been final. The statute of Massachusetts and that of
this State, giving power to the Supreme Judicial Court to grant
reviews in civil actions,never embraced prosecutions for the main-
tenance of bastard children ; and constant usage and construction
confirm this. The 8th section of the act establishing the court of
Common Pleas, does not in its terms embrace such a case ; and I
consider that section as only giving to that court, in certain cases,
a concurrent power with this court, to grant a new trial after
judgment; a power which, prior to that time, was vested exclu-
sively in this court; but I consider that no greater or broader
power is given to that court than this possesess ; and that of
course, it does not extend to the case of a prosecution of this kind,
which is not a proceeding according to the course of the common
law. Had the legislature intended to give to the court of Com-
mon Pleas a power to grant a new trial in such a case, they would
have so expressed it; and probably made some provision as to the
effect which such new trial, and the acquittal of the party accused,
should have upon the bond given for a compliance with the order
of court, and the indemnification of the town which would be oth-
erwise chargeable with the maintenance of the child.

For these reasons 1 am opposed to granting a rule to shew

cause.
Rule refused.

N. Emery and E. Shepley for the applicant.
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VALLANCE vS. SAWYER.

A writ of scire facias on a recognizance to prosecute an appeal, should be issued
originally from the court appealed to.

It is not necessary that the party appealing should personally enter into recogni-
zance for the prosecution of the appeal. If it be done by sureties, it is as if
done ¢ with sureties,”’ within the meaning of Stat. 1822, ch. 193, sec. 4.

Tue plaintiff in this case having obtained judgment in the court
below against one Manchester, who was absent, the attorney of the
latter entered an appeal to this court, and became bound by
recognizance himself as principal, with the present defendant
Sawyer as surety, for the prosecution of the appeal; which not
being done, the plaintiff entered the recognizance of record in this
court at the term appealed to, and now brought in this court the
present scire facias thereon. Upon oyer of the recognizance and
demurrer thereupon, the defendant made two objections ;—1st
that the recognizance was void, because the party defendant did
not himself stipulate as principal ; —2d. that this court had not
original jurisdiction of the matter, it belonging to the court where
the recognizance was taken.
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Daveis, in support of the demurrer, argued to the first point,
that a recognizance was founded on a pre-existing fact, imposing
a duty on the party bound. It is a recognition of an obligation
already existing ; and therefore where the principal owes no
duty, he cannot be bound by recognizance, though he might by
bond. The rule yields only to those cases where the party is
legally incapable of being bound. And he likened this to the case
of bail, who are not liable unless the principal has executed the
bond Bean v. Parker 17 Mass. 591. So of an administration
bond, not executed by the administrator ; Wood v. Washburn 2
Pick. 26. 'The language also of the Stat. 1822, ch. 193, sec. 4, is
express that the party appealing shall recoguize ; though this he
may doby attorney. Jdamsv. Robinson 1 Pick. 461.

To the second point, he said that the scire facias should have
issued from the court of Common Pleas, because the recognizance
is in the possession, and among the apud acta, of that court. It is
only a copy that comes up to this court. The settled principle
is, that - the scire facias shall issue from the court having possession
of the record on which it is founded. Bridge v. Ford 4 Mass.
461.  Johnson v. Randall T Mass. 209. State v. Richardson 2
Greenl. 115. ‘

Longfellow, Fessenden and Deblois, ¢ contra. 'The defendant
having entered voluntarily into the recognizance, the objection
that the principal is not bound, is not open to him. It was not
permitted to an executor, who gave bail when not obliged by law
soto do. 2 Stra.245. 3 Burr. 330. *Crossetv. Hunter 1 Johns.
495. Bail are estopped to gainsay their recognizance. 1 Pick.
461. One may bind himself that another shall perform an award;
a fortiori that he shall prosecute an appeal. Cutter v. Whitmore
10 Mass. 445.  And the requisition of the statute that he shall be
bound with sureties, may mean by sureties. Dizon v. Dizon 2
Bos. & Pul. 444.

To shew that the scire facias ought to issue out of the court to
* which the cause was removed by appeal, they cited Bridge v.
Ford 1 Mass. 209. Johnson v. Randall 7 Mass. 304.  Common-
wealth v. Downing 9 Mass. 520. Co. Lit. 290. King v. Butler 3
Lev. 223. F. N. B. 265. Shuttlev. Wood 2 Salk. 600. Wright
v. Treweeke 2 Bernes 347. 2 D. & E. 365.
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MEeLLEN, C. J. delivered the opinion of the court.

Two objections are made to the declaration. The first is,
that the scire facias should not have issued from this court, but
from the court of Common Pleas, where the recognizance was
taken. The usage has invariably been toissue it from that court
to which the appeal is made, for the prosecution of which the re-
cognizance is taken, and to which the same is properly returned,;
and where the final judgment is rendered, for the total or partial
satisfaction of which, recourse is had to the sureties in the recog-
nizance, there is the record of such judgment. Thevery lan-
guage of the writ, ‘“as to us appears of record,” shews this.
In addition to the reason of the thing, the authorities cited by the
plaintiff’s counsel are decisive of the question.

In the second place it is contended that the recognizance in
the present case is void, inasmuch as Manchester, the defendant
in the original action, did not join in it as one of the recognizors
and as principal ; the language of the statute, in virtue of which
the appeal was claimed, requiring that the party appealing shall
first recognize, with sufficient sureties to prosecute his appeal
witheffect. And some cases have been cited, and others put by
way of illustration to shew the necessity of a recognizance of the
party appealing. They are, however, different from this. The
case of Beanv. Parker & al. 17 Mass. 591, was that of a bail bond,
which contained the name of the principal in the body of it ; and-
a seal, opposite to which it was intended to be subscribed ; but
he never signed it ; but only the persons becoming bail. The
court considered the bail as not bound. Among other reasons
they say, “the remedy of the sureties against the bail would
¢ wholly fail, or be much impeded, if such an instrument as this
¢ should be held binding. Suppose they wish toarrest the princi-
¢ pal in some distant place, or in some other State, what evidence
¢¢ would they carry with them that they were his bail. There is
“‘nothing to estop him from denying the fact ; nor any proof that
¢ it was true. By our statute the bail are all along considered
‘“as sureties ; and a principal is recognized in every section.”
Inanother part of the case the Chief Justice observes, by way of
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distinction, that “ most of the cases cited to shew that the debtor
¢ himself need not be bound, are cases of bail above, by recogni-
““zance.” The present is also a case of recognizance ; and the
distinction is as observable in this case as it was in that. But

- authorities are not wanting, which appear to have settled the
question under consideration. The language of our statute cer-
tainly is not more explicit than that of the statute of 3 Jac. 1 cap.
8, which provides that no execution shall be stayed by any writ
of error or supersedeas thereon, *“ unless such person or persons,
¢“in whose name or names such writ shall be brought, with two
“sufficient sureties—shall first, before such stay made or super-
¢ sedeas awarded, be bound unto the party for whom any such
¢ judgment is or shall be given, by recognizance to be acknowl-
¢ edged in the same court,”” &c. But the construction has been
that the plaintiff in error need not himself enter into the recogni-
zance, but may find sureties who will enter intoit.  Goodtitle v.
Bennington Barnes'15. Lushington v. Doe ib. 78. Barnes v. Bul-
war Carth. 121.  Keene v. Deardon 8 East 298. So the court in
Dizon v. Dizon 2 Bos. & Pul. 443, decided that the words ¢‘with
sureties’”” made use of in that statute might be construed ¢ by
sureties.”  This construction is in perfect compatibility with
the design of the law. The object in that case, and in the pro-
vision in our statute on the subject, is to furnish security for the
benefit of the other party. The plaintiff in error in one case,
and the appellant in the other, is himself liable without a recog-
nizance. The object was to furnish additional security by the
liability of the sureties ; if sureties recognize, that object is

, sttained. The reasoning of the court in Bean v. Parker does not
apply here. In Wood v. Washbwrne 1 Pick. 24, there were sev-
eral pleas;—one was that the administratrix herself did not sign
the bond ; this was admitted by the demurrer ; the fourth plea
was that the bond was not a probate bond, and that the cause of
action if any accrued within the jurisdiction of the court of Com-

*® mon Pleas; on these two pleas the judgment was for the defendant.
The defendant’s counsel admits that if anappellant isa feme
covert or an infant, the recognizance cannot be entered into by
the appellant; sureties only canin such case become responsible.

VOL. 1V. 9
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A friend may, as principal, enter into the recognizance with
sureties, or the recognizance may be entered into by sureties
only; in either case the design of the law is answered. The
‘statute, however, makes no exception of the cases of femes
covert and infants, nor specially provides for them. Construc-
tion may as well extend to other cases as to those two. We
must look to the-substance and not to the mere form, when
examining a contract to ascertain the meaning of the parties.
In the case before us the intention is clear, beyond the posibility
of doubt; nolaw forbids our giving to the contract its intended
effect ; but on the contrary, the authorities are clearly in favor
of it. We therefore are all of opinion that the declaration is
good and sufficient in law, and there must be judgment for the
plaintiff.

|

BAKER vs. APPLETON.

Where the verdict, on a trial in this court, is for a greater sum than was given in
the court below, the court, on a hearing as to costs, will not go out of the record
to ascertain whether the damages, though apparently increased,  are in truth
diminished as to the principal sum in dispute, and the apparent increase occa-
sioned only by the accumulation of interest.

In this action, which was for a partial breach of the covenant
of good right to sell, &c. in adeed of conveyance, the plaintiff had
Jjudgment in the court below, at March term 1823, for two hun;
dred dollars ; from which the defendant appealed; and at the
last November term the plaintiff had a verdict and judgment in
this court for two hundred and twelve dollars and eighty-five
cents;—and the question was, whether the damages were reduced
inthis court, within the meaning of the Siat. 1822, ch. 198, so
as to confine the plaintiff to the taxation of single costs only. »

Longfellow, for the defendant, contended that they were. He
said that it must be presumed that the jury in the court below
were properly instructed ; and that as the rule of damages in this
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case was the amount of so much of the purchase money and inte-

rest, as was paid for that part of the land which the plaintiff could
not hold ; it would be found, by deducting the interest from
each verdict, that the jury in that court had computed the prin-
cipal sum much higher than in this ; and that as the proportional
value of the land lost was in reality the subject of dispute, the
defendant had in effect succeeded in reducing the damages,
within the true intent of the statute. Kavanagh & al. v. Askins
2 Greenl. 397.

But THE Courr decided otherwise. They said that in the
case of Kavanagh & al. v. JAskins, all the facts appeared on the
record, of which they were bound to take notice ; and moreover
were strictly subjects of arithmetical calculation. But it was
not so here, where the methods by which the different juries
proceeded in making up their verdicts could not be known. In
cases like the present, the only safe rule is a comparisen of the
two sums found, and by this rule the plaintiff is entitled to double
costs. '

Fessenden and Eveleth for the plaintiff.

Baker vs. BAKER.

Dower may be demanded and assigned by parol. And authority to demand dow-
er for another may be given in like manner. It is not necessary that it should
be demanded on the land.

An authérity to demand dower, implies also the power to assent to, or receive,
the assignment of it.

Tuis action, which was a writ of dower, came before the
court upon a case stated by the parties, in which the principal
question was upon the sufficiency of the demand of dower.

It appeared that the plaintiff having verbally requested a coun-
sellor of this court to demand her dower in the premises, and to
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take all due measures to obtain it, he addressed to the defendant
a letter, in the following terms ;—¢ Lydia Baker, widow of Jo-
< siah Baker, late of Westbrook, deceased, demands of you her
¢ dower in the land you purchased of said Josizh, and you are
¢« hereby required to set off her just third part of said land.”
This letter was delivered by him to a deputy sheriff with a re-
quest that he would demand the dower, and leave a copy of the
letter with the tenant ; which he did, with the previous concur-
rence of the widow ; making the demand at the dwelling house
of the tenant, which stood near, but not upon, the premises. The
tenant made no objection to the authority by which the demand
was made, but denied her right to dower in the premises, alleg-
ing that he bought the land before her marriage.

Hopkins, for the demandant. In all the books no other points
are laid down in the action of dower, than the marriage, seisin,
and death of the husband. These points are admitted in the
statement of facts in the case at bar, the only question being
upon the notice. This, at common law, was not necessary ; and
the action of dower still lies at common law, notwithstanding the
statute. It was the duty of the heir toassign the dower ; but if
the dowress permitted him to use it, inasmuch as he was in by
right, as his inheritance, she had no remedy for the issues and
profits and she could not recover them by writ of dower, unless
she made a demand ; priorto whichno damages were estimated.
An opinion has indeed prevailed, though without authority to
support it, that a demand is necessary, one month prior to the
commencement of the suit ; but wherever it has prevailed, it
appears very clearly to be founded only on the supposition that
damages for the detention of dower are taken into consideration ;
and upon any other ground it cannot be supported, either by the
common law, or by statute. Co. Lit. 32 b.

It is said in Stearns on Real Actions, app. No. 15 note, that a
demand need not be averred in the count, though it must be
proved. But this can be necessary only to obtain damages. For
if it were essential tothe action, it would be as necessary to aver
the demand, as to set forth the marriage, seisin and death of the
husband.
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The object of Stat.1783,ch. 40 was evidently to provide a reme-
dy in damages for the detention of dower, beyond one month after
demand made. It does not take away the common law remedy.
At common law dower might be recovered without demand ; and
also damages, if the dower had been demanded. To save dama-
ges, the tenant should assign dower in a reasonable time, according
to circumstances. The statute fixes this time to one month ;
which is the only change it has made in the common law.

The demand in this case was sufficient, both as to the agent
by whom, and the place where it was made. Even a stranger,
by order of the disseisee, may make an effectual entry to revest
a possession ;—Stearnson Real Actions,p. 19, 25, 43, 45,46 ;—
And if so, a fortiori to make demand of dower. And the demand
being made at the house of the tenant, and within view of the
land, is as good as if made on the land itself.

But if the manner or circumstances of the demand were origi-
nally open to exception, this has been waived by the tenant
himself ; whose objection went solely to the right of the deman-
dant to any dower in the premises, in whatever form she might
demand it. The ground of his refusal to assign dower, asit went
to the substance of her title, rendered any regard to form wholly
superfluous. This position, though without any case directly in
point to support it, falls clearly within the principle adopted in
other cases. Parisv. Hiram 12 Mass. 262. JAyerv. Spring 10
Mass. 83. Embden v. Augusta 10 Mass. 308.  York v. Penobscot
2 Greenl. 1. 1 Esp. Dig. 300. Mead v. Small 2 Greenl. 207.
The law seems todispense with ceremonies in all cases where,
from the condition of the parties concerned, they become wholly
futile and unavailing.

Frost, for the tenant.
Weston J. delivered the opinion of the court, as follows:

, The demand, which the statute prescribed prior to the
institution of an action for dower, is intended to give notice of
the claim ; and that the party is desirous of enjoying it, as soon
as it can be conveniently assigned. It is an act in pais, not
required tobe in writing, or to be done with any special formality
or solemnity. It may be made either by the party in person ;
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or by some one deputed to act in her behalf. The assignment
of dower itself need not be by deed or other instrument in writ-
ing ; the widow holding not of the heir or other tenant of whom
she may demand it,but of her deceased husband, or by appoint-
ment of law. Conant v. Little 1 Pick. 189. The demand
only ascertains the period from thirty days after which her
right to damages accrues, if her dower is withheld. There seems
tobe no good reason therefore why the agency of the person de-
puted to make the demand may not be created by parol ; asina
great variety of other cases, where the agent is thus sufficiently
empowered to enter into contract, and to do many other acts,which
bind his principal. This parol authority may be given directly
by the principal to the agent, or communicated through the in-
strumentality of others. In the present case the plaintiff
employed anattorney to take the proper steps to assert her
_right to dower. As a measure preliminary to the commencement
of an action, the attorney by letter demanded her dower, in be-
half of his principal. This letter he forwarded by the hands of
another who, before he delivered it, had the express authority
of the principal, recognizing and sanctioning the course pursued.
But it is contended that the demand is insufficient, because
the personsent to make it by delivering the letter, was not
authorized to receive the assignment. After demand made, if
the party whose duty it is to assign dower, proceed to do it and
assign it fairly, to the extent of the dowager’s right, he will have
a good and legal defence against any further claim. If the de-
mand is made by the widow in person, and the party in possession
is disposed then to make the assignment, he can proceed to do
soas soon as it can conveniently be done. If made through the
intervention of another, and he is thus disposed, "authority to
demand may imply an authority to assent to, or receive that
which is demanded ; or notice to the agent that he will then
" proceed may be deemed notice to the principal; and if she desire
to be present she may receive notice in fact from her agent. If
the party prefer to make the assignment at some other time,
within the thirty days allowed, he should give reasonable notice
to her of the time when he proposes to make it.
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It is agreed in the present case, that the tenant made no ob-
Jection to the authority of the agent, and that he refused to set
off the demandant’s dower ; denying altogether her right to be
endowed of the land in question. The point therefore now made
by the tenant, that the agent or messenger employed was not
authorized to receive dower, does not seem to be entitled to
much favor.

As to the demand being made upon the land, the statute does
not require it; nor has any authority been adduced, in which it
has been deemed necessary. It has been supposed to be analogous
to those cases where, in order to be entitled to enter for condition
broken for nonpayment of rent, it must on the day be demanded
on the land. Great strictness was' there required, because the
estate was thereby defeated. Insuch cases, the rent was to be
paid on the day when demanded. If in the assignment of dower,
the law required that it should be done when demanded, or on
the day of demand, there might be a propriety in holding that
the demand should be made upon the land ; otherwise, if de-
" manded at a distance from the land, the party might not be able
to assign dower, on the day of demand, although, he might be
desirous of doing it. But the law allowing thirty days, within
which to perform the duty, after notice and demand of the claim,
ample time is afforded to make the assignment, without the
necessity of a demand upon the land.

It appears to us that the land, in which dower was demanded,
was, at the time of the demand, described with sufficient cer-
tainty. The tenant readily understood what was intended to be
communicated.

The demandant having, in the opinion of the court, a right by
law to maintain this action, according to the agreement of the par-
ties, the tenant is to be defaulted.
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FoxcRroFT, treasurer, &c. vs. NEVENS & ALS.

1f, in an action on a bond given for the faithful performance of the duties of an
office, the principal is defaulted, the declaration is to be taken as true against
him alone; and the sureties are not thereby precluded from any matter proper
for their defence.

Under Stat. 1821, ch. 116, sec. 1, the lists of assessment of taxes must be signed
by the assessors. The signing of the warrant, usually inserted at the end of
the tax-bill, is not a sufficient compliance with the statute in this particular.

A collector of taxes, having given bond conditioned that he should ¢ well and
“ truly collect all such rates for which he should have sufficient warrant,

¢ under the hands of the assessors, according to law, and pay the same into the
“« treasury,” &c. received of the assessors a tax-bill not signed, together with a
warrant in legal form for the collection of the taxes; after which he received,
by voluntary payments, the amount of a large part of the taxes, which he ne-
glected to account for.—In an actionon the bond it was held to extend only to
such taxes as he might collect after receiving a full legal authority to enforce
the collection;—and that the tax-bill not being signed, the warrant annexed to
it was insuficient, and the condition was therefore saved.

_ Tais was an action of debt on a bond given by the defendant
Nevens on being chosen collector of taxes for the town of New-
Gloucester, and conditioned that he should ¢ well and truly col-
¢tlect all such rates for which he should have sufficient warrant,
< under the hands of the assessors, according to law, and pay the
¢t same into the treasury,” &c. JNevens, the principal defendant,
never appeared in the suit, and his default was entered of record
in the court below, at the first term.

The pleadings of the sureties presented two questions of fact.
1st. whether the taxes committed to the defendant Nevens to
collect were duly and legally assessed ; and 2d.—whether the
warrant delivered to him by the assessors was a sufficient war-
rant.

To prove the first issue, the plaintiff shewed that the assessors
and collector were duly chosen and sworn, and that the monies
assessed were legally raised by votes of the town, and authorized
by the State and county warrants. He then offered a book pur-
porting to be a tax-book or list, but wanting the signature of the
assessors ; and which for that reason, the Chief Justice, before
whom the cause was tried, rejected.



MAY TERM, 1826. 3

Foxcroft . Nevens & als.

He also offered a warrant in legal form, under the hands and
seals of the assessors, and annexed to the tax-book or list above
mentioned, directing the collector to collect the taxes mentioned
inthat list ; but this also the Chief Justice rejected, on the ground
that it was not a sufficient warrant for the collection of those sums.

It however appeared that Nevens had collected and received
monies of many persons named in the list, by the supposed virtue
of the warrant. ;

It was contended by the counsel for the plaintiff that the de-
fault of the principal defendant in the action was conclusive
against his sureties ; and if not, yet that the plaintiff was entitled
to judgment and execution for such monies as the collector had
actually received virtute officii. But both these points were over-
ruled, and a verdict taken for the defendants, subject to the opin-
ion of the court.

Longfellow and Greenleaf, for the plaintiff.

The defendants are concluded by the default of Nevens, the
principal in the bond ; for the liabilities of sureties are inall things
coextensive with those of the principal. Bigelow v. Bridge 8
Mass. 276. By the Stat. 1821, ch. 59, sec. 15, the default of
the defendant being recorded, ¢the charge in the declaration
¢ shall be taken and deemed to be true.”  And the evidence of
the breach of the bend being thus become matter of record, it
cannot now be contradicted by the other defendants. They may
perhaps be received to plead non est factum, or any other plea
tending to their own personal discharge; but not a plea which
goes to the whole merits of the action. 1 Chitty’s PL. 546. 7
Vin. Abr. 458 pl. 6,7, 8,9, 10. 1 Phil. Evid. 141. 5 Dane’s
Abr. 678,

But upon the merits, the plaintiff is entitled to recover. By
the terms ¢ sufficient warrant” the parties evidently intended no
more than that Nevens should not be liable for not compelling pay-
ments, unless he had the means of compulsion. A warrant was
necessary only to compel the unwilling. It conferredno authority
to receive the money from those who were willing to pay ; for

VOL. IV, 10 ~
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that he already had by virtue of his office, as soon as each person’s
proportion was fixed by the assessors. And whatever monies he
thus received, it was his official duty to pay over.

None but the persons taxed cantake advantage of the defects
m the list of assessments. And these have waived the objection,
by méking voluntary payments, which they cannot now recover
back. It was no more than each man’s just proportion of the tax,
which, in equity and conscience, he ought to pay. Bize ¢.
Dickason 1 D. & E. 286. Price v. Neal 3 Burr. 1357. Moses v.
MeFerlan 2 Burr. 1012, which, as to this point, is not overruled.
Cartwright v. Rowley 2 Esp.723. 2 Comyn on Contr. 37. In
this view of the case it is as if an administrator should receive
the voluntary payment of a debt not recoverable .at law, as of a
note usurious, or given for a gaming debt, &c.—or if a sheriff
should in like manner receive the amount of an execution having
no seal, &c. —in either of which cases the bondsmen could not be
admitted to say the money was not received viriute officii.

Orr and Fessenden for the defendants.

The condition of the bond has reference to two things, the first
of which, viz. the delivery of a ¢ sufficient warrant,” was to be
performed by the obligee; and he baving failed to do this, the
condition is saved. Where the condition does not specify by
‘whom an act is to be done, it shall be done by him who is skilled
in performing it. 5 Dane’s Abr. 176. And here the first act
belonged to the assessors, as officers of the town, whom the plain-
tiff represents. Its omission may be a serious injury to the sure-
ties ; for in case of the absconding of the collector, they ought to
have the benefit of the bills to finish the collection; but if these
are illegal, they would be of no avail. The warrant is not suffi-
cient, because it does not authorize the collection of a legal tax;
for the assessment not being signed by the assessors, it is incom-
plete and void.  Colby v. Russell 3 Greenl. 227.

Nor does the voluntary payment of any sums assessed, impart
vitality to the tax list, or strengthen the plaintiff’s right of action.
To say that though the party has not done what he stipulated to
do, yet he has performed another thing as good, is no answer to
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an action for covenant broken. 5 Dane’s Abr. 181. Buckland v.
Bartow 2 H. Bl. 136. Such payments therefore do not save the
condition on the part of the obligee to deliver a warrant sufficient
to enforce the collection of the taxes; and the bond-is for that
cause of no validity against the defendants. If the defendant
Nevens has received money belonging to the town, he may be
liable in assumpsit ; but not on the bond, which is wholly a distinct
contract, deriving all its force from an act to be done by the
obligee, prior to which the liability of the obligors did not com-
mence.

They were about to reply tothe arguvments on the effect of the
default of the principal ; but were stopped by the court; whose
opinion was afterwards delivered by

Weston J.  With regard to the first point taken by the
counsel for the plaintiffs, we are very clear that the default of
the principal can have no effect to charge the sureties. The
declarationis to be taken as true only against the party defaulted.
The provision of the statute relied upon, cannot fairly be consid-
ered as extending further. The case of Dawes v. Shed, 15 Mass.
6, and of Baylies v. Davis, 1 Pick. 206, are authorities to this
point.

The liability of the sureties depends upon the legal construction
of the condition of the bond. By this condition, Nevens, the prin-
cipal, was well and truly to collect all such rates as should be
committed to him, for which he should have a sufficient warrant,
under the hands of the assessors according to law ; render a due
account thereof, and pay over the same. The first act was to
be done by the assessors of the town in whose behalf this action
isprosecuted. They were to commit rates or assessments to the
collector ; with asufficient warrant for their collection. How
this is to be done the statute prescribes. The assessments thus
to be committed, are to be under the hands of the assessors, or
the major part of them. It appears in the case before us, that
no assessments, under the hands of the assessors, were committed
to the collector. That this is an essential requisite, which
cannot be dispensed with, we have decided in the case of Colbyv.
Russell & al. 3 Greenl. 227, in which similar language was used in
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a private statute. The collector therefore was clothed with no
sufficient warrant or authority to collect, by any compulsory
method, any of the sums borne on the list, which was put into his
hands. It would seem, from the express language of the condition,
that the sureties undertook for the fidelity of their principal,
when he should be furnished with the legal and proper authority,
necessary to the effectual discharge of his duty. Thisnot hav-
ing been done, we cannot extend their liability by construction,
beyond the bounds by which it is expressly qualified and limited
in plain and explicit terms.

It is contended however that, although the collector had no
means of compelling payment, yet if persons borne on the list,
waiving all exceptions to the regularity of the proceedings, had
voluntarily paid the sums set against their names, the collector
might well receive them, and that it became his official duty to
account for, and pay over monies which might thus come to his
hands, more especially as it is insisted that persons paying, under
these circemstances, could not legally reclaim or recover back
the same. All this may be true ; yet the language of the condi-
tion does not appear to be broad enough to embrace this part of
his official duty ; if such it is to be considered. Had the bond
been conditioned for the faithful discharge of his duty as collector
which the statute requires, the liability of the sureties would
doubtless have been commensurate with his duties ; and we are
not prepared to decide that the facts in this case would not have
constituted a breach of the condition of sucha bond. But the
limitation here extends as well tothe sums, which were tobe
accounted for and paid over, as to those which were tobe collec-
ted ; namely to the sums which should be contained in the rates
or assessments committed to him, and for the collection of which
he should have a sufficient warrant.

Upon the whole, considering the special terms of the condition
of the bond before us, and that the insufficiency of the authority
of the collector, arises from the negligence of the officers of the
town, in whose behalf the plaintiff prosecutes this action, we are
satisfied that the jury were rightly directed by the judge, who
presided at the trial ; and that there must be

Judgment on the verdict.
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HaLe vs. THE INHABITANTS OF PORTLAND.

Where a widow had held a parcel of her husband’s estate for nearly 30 years, under
a deed in fee from one of the heirs ; it was held that in an action by another of
the heirs for an vndivided. portion of the same land, it could not be presumed,
against the deed under which she had entered and claimed, that she held as ten-
ant in dower.

Tais was a writ of right on the seisin of John C. Stickney, to
recover two undivided ninth parts of a lot of land in Portland.

In 1796, Feb. 19, Joseph Hooper, and Muary his wife, who was
supposed to be the sole heiress of the ancestor, conveyed to
Lucy Stickney, his widow, the whole of the demanded premises
in fee, with general warranty ; in consideration of ten dollars, and
of her release to them of her right of dower inhis estate. From
Mrs. Stickney the same lot was conveyed, by several mesne con-
veyances in fee simple, to the present tenants ; she and her gran-
tees having continued to occupy and claim it under their respec-
tive deeds, ever since the conveyance by Hooper and his wife to
the widow. And their title to the whole lot was supposed to be
good, till it was recently discovered that Hooper and wife were
lawfully seised of only five ninth parts.

The tenants hereupon contended that the widow being entitled
to dower in her husband’s estate, the conveyance to her ought to
be treated as an assignment of dower ; and that after this lapse
of time, the jury ought to presume that she entered into the lot
as tenant in dower, under a sufficient assignment; and that, as she
was still living, and the tenants held all her right, this action could
not be maintained.  But the Chief Justice, before whom the
cause was tried, was of opinion thatno such presumption was
admissible, against her entry under the deed from Hooper, claim-
ing the fee, and her subsequent deed conveying the whole lot in
fee simple. And a verdict was returned for the demandant, sub-
ject to the opinion of the court.

Long fellow, for the tenant, now urged the point taken at the
trial, contending that as dower needsnot to be assigned by deed,
but may be set out in pais, by metes and bounds, her separate
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occupancy of the lot for so many years undisturbed, ought to be
taken as evidence of such an assignment, ut res magis valeat. 1
Phil. Ev. 129. 5 Cranch 262. 14 Mass. 88.  Conant v. Little
1 Pick. 189. Jones v. Brewerib. 317.

Fessenden and Deblois, on the other side, were stopped by the
court, whose opinion was afterwards delivered by

MerLen C. J. Weare all satisfied that the instructions given
to the jury were correct. As to that proportion of the estate
which was legally conveyed by the deed of Hooper and wife to
Lucy Stickney, she claimed to hold it and did hold it as tenant in
fee simple ; so says the deed, and that is not to be contradicted
by her. Not only so, but she afterwards conveyed legally this
same proportion in fee with warranty. As to the proportion not
rightfully conveyed to her by the deed of Hooper and wife, she
claimed and possessed it, under the mistaken idea that she had
derived a title to it by that deed. She never pretended to claim
or hold it adversely to the rights of Hooper and wife. But as it
has recently been discovered that the whole of the estate, de-
scribed in the deed of Hooper and wife, did not pass, though Lucy
Stickney and all concerned supposed it did, this explains the
reasons and the nature of her possession of the whole ; and at
once shews her motives ; and the deed in connection with these
circumstances, excludes all presumption that she entered into
and claimed the estate as, and in lieu of her dower. Whether
there was a conveyance of her dower to Hooper, does not appear,
though it is mentioned as part of the consideration of the deed
from Hooper and wife; but this single circumstance goes far to
shew that the deed itself could not have been intended as an
assignment to her, of the lands therein described, as and in lieu of
her dower, even if no other explanatory facts appeared in the
case. We perceive no defence to the action and accordingly
there must be Judgment on the verdict.
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How wvs. CopMmaN.

The proper remedy against the indorser of a writ is by scire facias.

The ¢ prison charges’® mentioned in Stat. 1821, ck. 59, sec. 8, do not include
the sheriff s fees on execution.

In scire facias against the indorser of a writ, no interest is allowed on the judg-
ment recovered in the original suit.

The common law that an agent, acting in the name of his principal, does not
bind himself, is altered by Stat. 1821, ch. 59, sec. 8, so far as it regards indors-
ers of writs.

THis was a scire facias against the defendant as indorser of an
original writ in favor of one Cram against How, in a suit wherein
How prevailed, and had execution for his costs. Cram, having
been committed to prison on the execution, had been discharged
by taking the poor debtor’s oath.

The plaintiff now claimed the amount of his judgment for costs,
together with the price of the writ of execution, and the sheriff s
fees, paid for committing Cram to prison; with interest.

The defendant offered to prove that when he indorsed the writ,
which was done thus—¢ Green Cram, by his attorney R. A. L.
Codman,” the plaintiff Cram was present, and authorized him so
to indorse it. This evidence was excluded by the Chief Justice,
before whom the cause was tried, he deeming it immaterial; and
a verdict was returned by his direction for the plaintiff, for the
amount of all his demand, except the interest ; there beingno
proof that Cram had sufficient property to satisfy the execution.

The verdict was taken subject to the opinion of the court on
the following questions:

1. Whether the writ of scire fucias was the proper remedy.

2. Whether the evidence offered by the defendant was prop-
erly rejected.

3. Whether the defendant was answerable for the costs of com-
mitment.

4. Whether the plaintiff was entitled to interest on the judg-
ment. '

And the verdict was to be amended or set aside accordingly.
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Longfellow, for the defendant, observed that different forms of
action had been resorted to in cases like the present, but no ex-
press decision having been had upon the propriety of any of them,
the question still remained open. And he contended that scire
Jacias was not the proper remedy. There is nothing by which
the court can make up the judgment, the cause of action being
partly matter of record, and partly matter en pais. The amount,
so far as the expenses of commitment are concerned, can only be
ascertained by parol testimony, and the intervention of a jury.

This mode of remedy could not he resorted to against bail, till
the statute gave it ; because their liability here is not of record,
as in England ; but it is by bond to the sheriff. And the reason
for denying it against the indorser of a writ is the same.

He was proceeding, under the second question, to argue that
by the form of the indorsement the defendant bound his principal,
and not himself ;—but was stopped ‘by the Chief Justice, who
observed that the same question having been recently settled in
the case of Davis v. M Arthur 3 Greenl. 27, there was no propri-
ety in again permitting it to be discussed.

Upon the third question he said that the costs of commitment
in execution, were not the ¢¢ prison charges’ mentioned in the
statute. If the plaintiff commits the defendant on mesne process,
and fails to support his action, then the indorser is liable for his
expenses in prison ;—but it is not so where the defendant prevails
in the suit, and commits the original plaintiff to prison under the
execution.

Adams, for the plaintiff, contended that the proper remedy was
by scire facias, because the object of the suit was simply to obtain
execution of a judgment. 2 Salk. 598. 14 Mass. 386. 6 Mass.
494. 10 Mass. 359. 11 Mass. 411. 8 Mass. 266. Reid v. Blaney
2 Greenl. 128,

The evidence of Cram was properly rejected.—When a writ
is indorsed, a contract is expressly made, in the language of the
statute, between the indorser and the defendant, to secure the
latter his costs. 'The terms of this contract being plain and un-
ambiguous, they cannot be altered, explained or impugned by
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parol testimony. If the evidence of Cram was offered for this
purpose, it was inadmissible. If not, it was irrelevant and useless.
5 Mass. 9. 13 Mass. 422. 1 Mass. 25.  Stackpole v. Arnold
11 Mass. 217.

As to the third question,- he argued- that the term ¢ prison
charges” in the statute included not only the expenses of support-
ing the original defendant in prison when committed on mesne
process, but also all monies necessarily expended in placing the
plaintiff there, on the execution recovered against him. The
intent of the law was to give the original defendant a complete
indemnity, against the indorser of the writ ; which, upon any
other construction, cannot be had. ]

And upon the same principle he is liable for interest; because
his liability is intended to be commensurate with that of his prin-
cipal; against whom, in debt on the judgment, interest would of
course be allowed. Weeks v. Hasty 18 JMass. 218.

The opinion of the court was delivered by

MeLLen C. J. As to the first question reserved, we are of
the opinion that scire facias is proper process in the present case.
It has always been used in Massachusetts ; and its correctness
seems never to have been even questioned in a single instance ;
though several cases of the kind are reported which were sharply
contested on various grounds.  In Reid v. Blaney2 Greenl. 128,
we at least indirectly intimated the same opinion which we now
expressly give. We do not say that an action on the case would
not be as convenient and correct as the remedy by writ of scire
facias ; but there can be no advantage in changing a long estab-
lished course of proceeding, which relates merely to a remedy,
and has no connection with a right. We therefore cannot sustain
the objection, which has been urged against this process.

The second question has become unimportant, in cousequence
of our decision in the case of Davis v. McArthur 3 Greenl. 27.

The third depends on the meaning of a very loose expression
made use of in the statute of 1821, ch. 59, sec. 8. The sentence is
this: ¢ And the plaintiff ’s agent or attorney who shall so indorse

VoL, 1V, 11
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<« his name on the original writ, shall be liable, in case of the
¢« avoidance or inability of the plaintiff, to pay the defendant all
s such costs as he shall recover ; and to pay all prison charges that
¢ may happen where the plaintiff shall not support his action.”
What are prison charges ? If the plaintiff does not support his
action, the defendant can never suffer any imprisonment on exe-
cution ; if he suffers any, it must be on mesne process. He may
be compelled to suffer this, being unable to procure bail ; andin
his imprisonment, he must necessarily incur expense ; and we do
not perceive any expense or charges more properly termed pris-
on charges than these. There certainly seems to be justice in
subjecting the indorser to the payment of these, where the suit
proves to be groundless. We say, this seems to be the most
correct construction tobe given to the foregoing expressions ; but
without deciding this point definitively, we are all clear in the
opinion that the charges of committing the original plaintiff to
prison on the original defendant’s execution, cannot in any legal
or proper sense be denominated prison charges within the mean-
ing of the above provision. Such an expense is not incurred in
prison ; and what connection have an officer’s fees for travel, or
for what is called dollarage, on an execution for a bill of cost of
hundreds of dollars, with a prison, or how can they be deemed
prison charges ?  We are well satisfied, that an officer’s fees on
execution, were never intended to be embraced in the above
terms ; and accordingly the amount of those fees, now included
in the verdict, must be deducted; and it is then to stand, so
amended, for the balance and no more; as we cannot, on this scire
Jacias, allow any interest. |

Let the verdict be amended accordingly and judgment be en-
tered for that amount.

Nore.—After the foregoing opinion was delivered, the Chief Justice observed
that as the court had been pressed to revise their decision in the case of Davis v.
MeArthur, which they had not thought it expedient to do, being satisfied with
the principles on which it rested, he would, for the satisfaction of counsel, state
these principles more at large. This he did to the following effect.

By the principles of the common law, an attorney or agent who, being duly au-
thorized, makes a contract in the name of his principal, as he ought to do, thereby
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binds his principal, and not himself. In the case at bar the defendant, as attorney,
indorsed the writ in question in the name of the plaintiff suing in that writ ; and
if duly authorized so to indorse it, at common law, this would have bound the
principal, and not the attorney. The question then is whether the Stat. 1821,
ch. 59, which so far as it respects original writs issuing from the court of Common
Pleas and from this court, is an exact copy of the law now in force in Massa-
chusetts which was passed in 1784, has altered the common law in relation to that
particular contra¢t which is created by the indorsement of a writ. The section
contains four provisions. 1. If the plaintiff lives in this State, his writ must be
indorsed by himself, or his agent or attorney living within the State. 2. If the
plaintiff lives out of the State, his writ must be indorsed by some responsible person
who is an inhabitant of the State. 3. If the person, agent, or attorney, whoin-
dorsed the writ is not of sufficient ability, the court may order the procurement of
a new indorser, who is to be holden in the same manner as the original indorser.
4. The plaintifi’s agent or attorney who so indorses a writ shall be holden to pay
the defendant allsuch costs as he shall recover in case of the plaintiff’s avoidance
or inability. ‘ )

It is admitted that where an attorney or agent indorses a writ thus—** 4. B. at-
torneyto C. D.” the attorney is liable But where he indorses the writ thus—*C.
D. by his attorney A. B.”, itis contended that the attorney isnot liable. It istrue
that, at common law, according to decided cases, such a distinction exists. But
the statute has abolished this distinction in cases of indorsements of writs; and has
made the attorney liable, though professing to act in that capacity and inno other.
It binds bim who actually indorses the writ. If the plaintiff indorsesit himself,
then he is bound ;—and so in truth he is, without his indorsement. If the plain-
tiff ’s agent or ‘attorney indorses it then he is liable, though acting in that capacity.
The statute makes it his own contract. This: construction is supported by the
provision for the procurement of a new indorser in certain cases ; and for the in-
dorsement of the writ by some responsible agent or attorney, where the plaintiff is
an inhabitant of another State. For, upon the defendant’s construction of the
statute, of what use is either of these provisions, or why were they enacted?
It is of noimportance whether the indorser be a responsible person or not, if he is
not bound by the indorsement ; and a new indorser is no better than the original
one, unless liable personally. If the mode of indorsing which the defendant has
adopted will protect himn from liability, every other attorney may adopt the same
mode ; and the provision which was intended to give rights and furnish an addi-
tional security to the defendant will be rendered wholly nugatory. Sucha con-
struction must not be admitted as would completely destroy the eflect of 2 law,
and amount to an evasion of it. Ina word, whether a writ is indorsed 4. B.
attorney to C. D.”” or, “CD. . by his attorney .4 B.”, is immaterial. In both
cases A. B. professes to act and does act as attorney, and in no other capacity ;
and yet the statute expressly renders the agent or attorney liable. It has in this
instance changed the common law. But we are not without authority on this
subject. The case of the Middlesex Turnpike Corporation v. Tufts 8 Mass.
266, seems directly in point. The writ was indorsed thus ; ¢ The Middlesex
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Turnpike Corporation, by Royal Makepeace® It was admitted that Make-
peace was the agent of the Corporation ; but it was contended that by this
indorsement he had not made himself personally liable to the defendant. But the
court said that the addition was nothing more than the law would imply: viz. that
JMakepeace was the agent for the Corporation ; and that the defendant would be
entitled to the same remedy against him as if he had written his name only. Here
the indorsement was in the same form as in the case at bar, except that he did not
describe himself as agent or attorney. The argument of the defendant proceeded
on the admission that he would have been bound, had he so described himself ;
and yet in the case before us, this very circumstance is urged as a reason why the

" defendant should not be held liable. The court there said, the law implied the
agency; here it is expressed.

Some have said that as the statute requires the plaintiff ’s writ to be indorsed
by his, or his attorney’s ** christian and surname,’ it cannot be applicable to cor-
porations aggregate, because they have no such name. This is too refined. A
plaintiff’s christian and surname constitute his name; and the corporate name of a
corporation is its only name-—the statute requires in both cases the plaintiff’s
whole name. This nice distinction did not present itself to the mind of Chief
Justice Parsons in the case before cited ; because he said expressly that the in-
dorsement in that case was binding on Makepeace 5 but if such a case or such a
plaintiff was not within the meaning of the statute, his indorsement would have
had no operation whatever; nor have bound him any more than if he had written
his name on any loose piece of paper. :

STEARNS vs. BURNHAM.

Where one of two eopartners, after the dissolution of the partnership, gave a note
in the name of the firm, for his own private debt, the creditor knowing that the
partnership was dissolved ; and this note being afterwards sued, and the party
who made it having become bankrupt, the other partner compromised the suit
by giving his own note for half the debt and all the cost; part of which note he
afterwards voluntarily paid ;—it was held that the making and acceptance of
the first note was a fraud upon the absent partner, and that the second note was
therefore void.

Assumpsit on a promissory note, made by the defendant Now. 6,
1802, payable on demand, to William Stearns, since deceased,
and indorsed by his executrix to the plaintiff. The pleas were
the general issue, and the stathte of limitations.
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To prove a new promise, the plaintiff offered the depositions
of two persons, to whom legacies, of one dollar each, still unpaid,
were given by the will of the testator ; and the depositions on
that account were objected to; but it being proved that the as-
sets amounted to more than eighty thousand dollars, and no doubt
suggested of the solvency of the estate, the Chief Justice, before
whom the cause was tried, admitted the depositions.

It appeared that the defendant and one Faujﬁeld were partners
in trade from Nov. 1797 to fAug. 5 1799, “ht which time the dis-
solution of their partnership was regularly published. At this
time they owed the testator $311,11 which Fairfield soon after-
wards paid, informing him that the partnership was dissolved.
In November following, Fairfield gave the testator another note,
for a private debt of hisiown, but signed it with the name of the
former firm of Fuirfield and Burnham. This note being put in
suit, the action was contested by the defendant, but before trial,
it was compromised, so far as he was concerned, by his giving
the note which is now in controversy, for one half the sum claim-
ed in that suit, and all the costs. At that time Fuirfield was a
bankrupt. In 1806, Burnham complained to Fairfield of the im-
propriety of his conduct in giving a partnership note for his pri-
vate debt, three months after their connection had ceased. But
it also appeared that in 1811, Burnham voluntarily paid part of
the sum due on the note now in suit.

The counsel for the defendant hereupon contended that the
note was given without consideration. On this point the jury
were instructed that if the defendant believed that the note of
Nov. 12, 1799, was given for a debt due from the company, and
under that impression gave the note in question for one half of it,
then this last note was destitute of consideration and therefore
void, no such debt being due the testator;—but that if the note
in question was given by the defendant with the knowledge that
Fuairfield had unlawfully used his name, and to avoid the risk of a
trial, in which he might not be able to prove that the testator
knew that the partnership was dissolved, and as a prudent com-
promise of a doubtful claim, these circumstances formed a suf-
ficient consideration for the note.
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The jury returned a verdict for the plaintiff, which was taken
subject to the opinion of the court.

Emery, for the defendant, argued that the first note being
wholly void as against Burnham, it could form no valid consider-
ation for the second. The essential ingredient of legal obligation
was wanting equally in both instances. Nor is it fortified by the
partial payment ; for this, at most, is nothing more than a part
performance of a contfact not legally binding; which, it is set-
tled, does not preclude the party from his defence against any
future claim grounded on the same contract.

Its very foundation, moreover, was in fraud; and it ought not
to stand on better ground than transactions clearly usurious.
Pierce v. Jackson 6 Mass. 242.

He also objected that this action could not be maintained,
under the statute, in the name of the indorsee, without evidence
of a special promise to him ; which did not appear in the case.

Willis, for the plaintiff. As the jury have found that there was
no want of knowledge of the facts on the part of the defendant,
and no bad faith in the plaintiff, the case stands simply upon the
point of consideration. And the evidence shews both a loss to
the plaintiff, in the expenses of his suit, and a gain to the defend-
ant, in terminating a contest the issue of which at best was doubt-
ful, and the continuance of which would certainly have been
expensive. The quantum of consideration the law does not de-
scend to weigh. It is enough if there be any loss, trouble, or
prejudice to the promissee; or any the least gain or actual bene-
fit to the promissor. 1 Dane’s Abr. 89, 108, 109, 116, 125. 2
Com. Dig. 334. Pillans v. Van Mierop 3 Burr 1671. Eaton v.
Taylor 10 Mass. 54. 2 Bl. Com. 445.

And, for aught appearing in the case, Fuirfield was authorized
to make use of the partnership name. There may have been a
subsisting privity between the late partners; and from the subse-
quent adjustment of part by Burnham, such a relation between
them was fairly to be inferred. But if he knew that there was
fraud in his former partner, but that he could not prove it, the
case was sufficiently fair for a new contract.
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The question respecting the admissibility of the depositions not
being decided by the court, the arguments to that point are
omitted.

MeLLen C. J. delivered the opinion of the court, as follows:

As the note declared on was payable on demand, and was not
indorsed to the plaintiff until several years had elapsed after it
was given, it is perfectly clear, that it is liable to the same ob-
jections and equities in a suit by the indorsee as it would be if the
executrix of the promissee were the plaintiff. We pass over the
objection made as to the admissibility of the witnesses named in
the report, and proceed immediately to consider that which is
predicated on the want of consideration. And, here, it is proper
to observe that the ground on which the objection is-now placed,
was not taken by the defendant’s counsel at the trial; and, amidst
amass of evidence and some confusion in the manner in which it
was introduced, the point on which we now decide the cause,
seems to have escaped all serious attention.

The original note, for half of which the note in question was
given, was made and signed after Fuirfield and Burnham had
dissolved partnership ; and when it was given, Fairfield informed
Stearns, the promissee, of that fact; Stearns, therefore, knew as
well as Fuirfield, that the latter had no legal authority to bind
Burnham, by signing the note in the name of the firm ; it was
given for a debt due from Fairfield only ; it seems from these
circumstances to have been a fraud in Fairfield to give the note
and a fraud in Stearns to receive it ; the object must have been
to cheat Burnham, and to a certain extent, it has had that effect,
because he has paid a portion of it. But it has been contended
that though the original note was given under these circumstances,
still that as they were known to Burnham when he settled the
action against him and Fuirfield, by giving the note now in suit ;
being for half the amount of the first note, and for the costs of the
suit, he must be bound by it ; as it was a compromise of a doubt-
ful action and demand, made voluntarily and with a perfect
knowledge of facts; and this, it is said, is a good and legal consid-
eration. This argument would be sound and satisfactory, ina
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case not poisoned by fraud on the part of the person asserting the
doubtful claim. Itis notdenied that a compromise of such a suit,
where both parties are lawfully pursuing what they consider
honestly to be their rights, constitutes a good and legal con-
sideration ; but such a compromise has no resemblance to
the one relied on as proof of the consideration of the note
in question. In the case before us nothing was due to Stearns
when this note was given, and Stearns knew it ; that is, that no
claim existed against Burnham, except what was founded in
fraud and collusion between him and Fuirfield. The note was
given at a time when a suit was pressing him, and Fairfield was
a bankrupt : an undue advantage was taken of Burnham’s situa-
tion, although he was conusant of all the facts ; but without
pursuing this idea, the fatal objection to the action is, that the
plaintiff’s claim .is founded on a fraudulent transaction; and
if we should sustain and sanction it, it would render the fraud
successful ; whereas it is the duty of courts of justice in every
instance in their power to protéct the innocent by defeating the
stratagems of iniquity. Under these circumstances, we are all
of opinion that the verdict must be set aside and a new trial
granted.

GoopwiN vs. MUSSEY.

The want of notice is no valid objection to a deposition taken in perpetuam, under
the provincial statute 7, W. 3, c. 85, sec. 3.

And such deposition may be used whenever the deponent is so sick as to be una-
ble to attend court.

In a writ of entry, which was tried before the Chief Justice,
the demandant, to prove the loss of a title-deed, offered the dep-
osition of Nuthan Winslow, taken in perpetuam rei memoriam, Aug.
13, 1784, and recorded on the same day; and proved that the de-
ponent, who had attended court several days during the term, as
a witness in this cause, was, at the time of trial, confined to his
house, by sickness. The deposition was objected to, because it
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did not appear from the caption that any person had been notified
toattend when it was taken; but the Chief Justice overruled the
objection, and the tenant filed exceptions to his opinion.

Long fellow, for the tenant, said that as the common law did not
authorize the use of depositions, under any circumstances, the
question whether the deposition offered was admissible, depend-
ed wholly upon statute provisions. These are found only in the”
statute of 1695, Ancient Charters, p. 288, which is to receive a
liberal exposition. The preamble states the casesin which
depositions may be taken ; the first section directs that notice
shall be given to the adverse party inall cases; and this provision
ought to be considered as reasonably applying to the other sec-
tions of the statute, especially to the third, which authorizes the
perpetuating of testimony in this manner, and only designates the
persons before whom it is to be done.

If, however, the want of notice formed in general no valid ob-
jection ; yet the deposition ought not to have been received,
unless the witness was either dead, or soill as to be unable to de-
pose anew, under a commission issuing from this court, in this
cause ; because the adverse party ought to have the benefit of a
cross examination.

But the statute of 1695, he contended, was repealed, partially

by Stat. 1797, ch. 35, and totally by Stat. 1821, ch. 180, and
therefore ne depositions taken prior to 1797, can now be used.
. Willis, for the demandant, insisted that no notice was required
by the third section of the statute of 1695; which is all that re-
lates to depositions of this kind. The other sections apply wholly
to evidence taken in causes pending between party and party.

Nor is that statute so repealed as to abrogate all the rights ac-
quired under its provisions; for this no legislature has power to
do. 10 Mass. 437. 4 Burr.%46. 12 Mass. 383. 7 Johns. 500.
The deposition, as it was the only existing evidence of a title deed,
was of the nature of a conveyance of real estate, standing in the
place of the deed itself. To reject this evidence, which was
regularly taken under a law then in force, the witness being sick

VOL. 1IV. 12
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and unable to attend, would in effect be annulling the conveyance
it was taken to prove. Sucha power cannot be constitutionally
exercised, even by the legislature. 6 Dane’s Abr. 618. 6
Cranch 87, 148.

Weston J. delivered the opinion of the Court.

The deposition of Nuthan Winslow, taken in perpetuam in
1784, being offered in evidence, by the demandant, was objected
to by the counsel for the tenant, upon the ground that it did not
appear by the caption that any person had been notified. This
objection was overruled by the judge, who presided at the trial ;
and the case comes before us upon an exception to the opinion of
the judge in this particular. Inthe argument, the admission of
this deposition has been objected to upon other grounds, in addi-
tion to that made at the trial. 'The exception then taken to the
opinion of the judge, upon the point raised before him, is alone
properly before us ; but as they are questions of practice, which
may arise upon other depositions, taken under similar circum-
stances, the provincial statute having been in force until 1798,
we have considered all the objections urged against the admnssxon
of this deposition.

It has been very properly contended, that this is a kind of
testimony not admissible at common law, and that it derives
its validity, if it has any, from statute provision. And it is
insisted that the statute, under which this deposition was taken,
has not authorized its use in a court of justice. The deposition
was made by virtue of the third section of the provincial statute
of the seventh of Willinm the third, ch. 35. Colony and Province
laws, 288. The act is entitled ¢ an act for taking of affidavits
“out of court.” Thepreambleis in these words. ¢ Foras-
¢ much as it is often necessary that witnesses in civil causes be
¢ sworn out of court, when by reasqn of their going to sea, living
““more than thirty miles distant from the place, where the cause
‘is to be tried, age, sickness, or other bodily infirmity, they are
«rendered uncapable of travel and appearing in person at the
‘¢ court, to the intent therefore that all witnesses may indifferently
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“testify their certain knowledge, and the whole truth in the
¢ cause they are to speak unto,” the first section provides for the
taking of affidavits, under a commission from two or more justices
of the superior or inferior court, to be returned to the court
where it is to be used, reasonable notice being ¢ first made out
‘“and delivered to the adverse party, if within twenty miles of
‘“the place, or left at the place of his dwelling or usual abode.”
The second section authorizes every justice of the peace ¢ to
¢“grant summons for the appearance of any witness before him,
¢“in any civil or criminal cause, where such witness is bound to
‘“sea, before the time of trial, and to take his deposition in such
‘“cause, the adverse party being present, or notification sent
¢himas aforesaid.” By the third section it is enacted, that dep-
ositions in perpetuam rei memoriam shall be taken before some
court of record, or two or more justices of the peace, quorum
unus. This section contains no clause requiring notice. It has
not initself any provision, authorizing the use of depositions taken
under it in courts of justice ; but the design and object of this
section, as well as the others, is sufficiently indicated by the
preamble which must be considered as extending to the whole
act, the object of which plainly is to provide, for certain reasons,
for the taking of testimony out of court, frequently essential to
the due administration of justice ; to be taken in some cases,
where suits were then actually pending ; and in others to be
prescribed as evidence, which might become necessary for the
elucidation of facts which might afterwards be drawninto con-.
troversy, before judicial tribunals. 1t 1is difficult to conceive
any other adequate reason, which could induce the provincial
government to provide for, or individuals to take, affidavits or
depositions of this description. In point of fact, they bave uni-
formly been received; and no case, it is believed, can be adduced
by those who have been conversant with our courts for the long-
est period, in which this objection has either been made or
sustained ; and they are essentially necessary, in many instances
to verify facts, upon which important interests depend.

With regard to the objection arising from the want of notice,
we are very clear, that the provision requiring it in the first sec-
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tion cannot, upon any sound construction, be held to apply to the
third. It is omitted there, although repeated in the second.

The notice required was to be given to the adverse party. This
supposes an existing suit, in which there are parties and adversary
proceedings. The taking of the affidavits, authorized by the
third section, was a precautionary measure, predicated upon the
possibility of future controversies in relationto facts, the evidence
of which was thus intended to be preserved. The provincial
government did not at that time think proper to prescribe notice
to other persons, interested in these facts ; although at a subse-
quent period the general court of JMassachusetts, and more recent-
ly the legislature of our own State, have required such notice.

It is further objected, that depositions taken under the third
section of the provincial statute, if admissible at all, can only be
used where the deponent is dead. There is no such limitation
to be found in the statute. The circumstances, under which
affidavits or depositions may be necessary, are enumerated and
set forth in the preamble ; and they are such as have been gen-
erally provided for in subsequent statutes upon the subject of
depositions. By the statute however of cur own State, revised
laws, ch. 85, section eighth, a deposition in perpetuam is to be used
as evidence in case of the death of the deponent, absence out of
the State, or inability to attend court. But under the provincial
statute, we apprehend such deposition might be used, for any of
the causes stated in the preamble. At any rate we can discover
no sufficient reason why the inability of the deponent to attend
court, does not authorize the use of his deposition in evidence,
as well as his death.

It is finally urged that the provincial statute being repealed,
the deposition in question is no longer admissible. Without con-
ceding that this consequence would flow from an unqualified
repeal of the statute, we do not find that the statute is repealed,
as it respects depositions taken prior to the revised statute of the
commonwealth of Massachusetts, by which it was repealed with
regard to such as might be taken, after a certain day limited. Tt
is however contended that, this latter statute having been repeal-
ed by an act of the legislature of Maine, by which it was provided
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that such repeal should not be construed to revive any act, or
parts of acts, repealed by the statute of the commonwealth of
Jassachusetts, and the saving in the latter statute being in the
repealing clause, the provincial statute must be deemed to be
entirely repealed. But this cannot be considered as the effect
of the clause relied upon. So far as the provincial statute was
repealed by that of the commonwealth, it is not revived ; but so
far as that repeal was qualified by the saving in the repealing
clause, it remains unaffected by the repealing act of Maine.
The exception is overruled, and there must be
Judgment on the verdict.

RoceRrs vs. JovcEe.

Where one, having intruded on the public highway, leased a part of the land for «
term of years, on which the tenant erected a building, but afterwards, by
order of the selectmen, removed it from the highway, part of which he again
incumbered, within the term, as before j—it was held that the removal of the
building restored the land to the public, for their use, and terminated the priv-
ity between the lessor and lessee; and that the replacing of a building on part |
of the same land, and continuing it after the end of the term, did not restore any
privity between them, nor give the lessor any right of action, his possession
being already gone.

Whether the owner of land, over which a public highway passes, can be disseised
of it, except at his election, quere.

Tais was a writ of entry in which the demandant counted on
his own seisin within twenty years, and a disseisin by the tenant;
and it was tried before Preble J. upon the general issue.

The demandant proved that in the year 1810, he took posses-
sion of a parcel of land adjoining the demanded premises, which
are in a gully or ravine near the termination of the twelve-rod-
road in Brunswick, by erecting a wharf and other improvements
thereon ; professing also to claim the demanded premises ; and
continued so to occupy and improve, until the year 1815 ; when
one JMillea placed a building upon the demanded premises, under
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a lease from the demandant for five years, which he continued to
occupy, paying rent to the demandant, till his death, which hap-
pened Sept. 15, 1818.  Soon after his decease Joyce, the tenant,
entered into possession of the building, under the administratrix
of the estate of Millea, who continued to pay rent to the demand-
ant till the five years were expired. About three months after
the decease of JMillea, his administratrix sold the building to the
tenant.

In 1819, the tenant, by order of the selectmen of Brunswick,
moved the building from the ground on which it was originally
placed by JMillea, to another part of the demanded premises; but
erected a porch and platform on that part of the premises on
which the building of Millea originally stood, and where they still
continue.

The tenant proved that the whole of the demanded premises
was situated in what is called the twelve-rod-road, and which was
used as such by the public; though there wasno proof of its orig-
inal location or acceptance.

Upon this evidence the Judge instructed the jury that the title
set up by both parties was merely possessory ;—that the posses-
sion of the demandant of a part of the premises being of anearlier
date than that of the tenant, this gave the demandant a better
right to that part, as against the tenant, than the tenant had; and
as the tenant had not disclaimed any part of the premises, but
had defended the whole, and did not show so good a title as the
demandant to that part which was originally covered by the build-
ing of Millea ; they ought to find, as to this part, for the demand-
ant. But they found for the tenant, for the whole land demanded,
onthe ground that it was all within the public highway. And for
this cause the demandant moved that the verdict might be set
aside.

Fessenden and Deblois, for the demandant.

The question between the parties, at the trial, was whether
the claim of the demandant, or the tenant, to the possession of
the whole premises, was the better founded. This question the.
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jury were bound to try, and thus they were charged by the Judge.
But by determining that part of the demanded premises was a -
public highway, they have neglected to determine the issue
joined, as they were bound by law to do.

The title of the demandant, though proved by possession only,
was a perfect title against all wrong doers and trespassers ; and
an elder possession is to be preferred to one more recent. This
point also was substantially in issue between the parties ; but
the jury avoided it, and proceeded to settle the claim of the de-
mandant, as between him and others not parties to the suit.

When a way is located over the land of a private person, the
public acquire nothing but an easement. The fee remains in the
owner, as before ; and he may still exercise all the rights of
ownership consistent with the right of passage which is assumed
by the public, and may claim every other use and profit which
can be derived from the land. Perley v. Chandler 6 Mass. 454.
Commonwealth v. Peters 2 Mass. 127.  Fairfield v. Williams & al.
4 Mass. 427.  Tibbets v. Walker 4 Mass. 595.  Stackpole v. Hea-
ley 16 Mass. 33.  Robbins v. Boardman 1 Pick. 122. Cortelyou
v. VanBrundt 2 Johns 357. He may maintain anaction to recover
possession of land covered by a highway, if he be disseised of it.
Alden v. Murdock 13 Mass. 2 And upon a discontinuance . of
the highway, the right to the excluswe occupancy of the sml
reverts to the original owner.

As to that portion of thepremises which was covered by the
porch, the jury ought to have found for the demandant ; and the
reason alleged why they did not, is unfounded inlaw, and is
against the direction of the judge. The case finds no location of
the road, no user for twenty years, and no other right authorizing
the public to interfere. And if it did the tenant could not, in this
form of action, avail himself of a title in another, under whom
he did not claim.

Orr, for the tenant.

The demandant acquired no estate, by his possession of the
land. The case finds that the land is part of a public highway,
which he demised for the term of five years, in virtue of which
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he claims a seisin as of an estate infee simple. The general
principle is not denied, as Iaid down by Blackstone, that an actual
possession, adverse to the true owner, is construed tobe a dissei-
sin ; but while this is admitted, it must be taken with reference
to the specific subjects to which it relates, and not be extended
to a state of things which might not have occurred when that
author wrote. Had he stated that the posssession of a partof a
public highway gave a seisin in fee, either in fact or by fiction,
this would have been precisely whatis contended for on the other
side ; but there is no such proposition to be found in any elemen-
tary treatise, nor is there any adjudicated case. The position,
therefore, that a prior possession gives a better right, must be
taken with the limitations by which it is restrained by other max-
ims of the common law.

If the demandant, as he alleges in his writ, had a seisin in fee,
it must have been acquired by ousting the true owner of the land.
Bat it is contended for him, that the tenant cannot avail himself
of any defects in the demandant’s seisin, as between him and the
owner. This, in ordinary cases, is a valid objection ; but not in
the present case ; unless the demandant was in truth a disseisor.
Now disseisin is properly ¢“where a man eatereth intolands or
¢ tenements where his entry is not congeable, and ousteth him
who hath the freehold.” Lit. sec. 279. Co. Lit. 277. 4 Dane’s
JAbr.16. None therefore are disseisors, but such as acquire a free-
hold estate against the owner; in whigh case not only is a right to
the soil acquired, but a right to all the uses of it, as fully as if the
disseisor were owner against all the world; the true owner only
excepted. Andhence, from all that can appear between him and
a stranger tothe title in a trial at law, he holds an estate in fee.
He is said to acquire it by wrong, if he holds till he is protected
by the statute of limitations ; but the truthis thattoa certain
extent he acquired it by right, being protected in the possession
and uses, against any claim but that of the owner. If a descent
he cast on his heir, the owner is put to his action. If by reason
of his buildings or incumbrances placed upon the land, the owner
be injured in his person or property in passing them, no action of
the case lies against him for the damage. These are rights and
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exemptions appertaining to such a disseisin as is known to the
law. ,

The case of amere intruder into a public highway is widely
different. Where the disseisor, in the legal sense of that char-
acter, acquires rights, the intruder incurs liabilities. Where
the one gains the quiet use of the land, free from all molestation,
the other is exposed to an indictment for a nuisance, or action of
the case, and his buildings are liable to be removed from their
place by the hand of a stranger, without even the forms of law.
Rex v. Wilcox 1 Salk. 458.  Arundel v. McCulloch 10 Mass. 70.
3 Bac. Abr. 687. At common law he cannot evengain a right
from length of time, by prescription ; for his possession can have
no legal commencement. The original intruder, and his heirs,
are equally liable. No right can be gained by disseisin, for the
uses can never be lawfully enjoyed. Fowler v. Sanders Cro. Jac.
446. The argument drawn from priority of possession can
avail nothing, for the title itself of the demandant is a mere
fiction. And when the common law employs fiction it is always
in support of an acknowledged principle of justice, and not in
support of that which is totally unlawful.

It is undoubtedly true that ejectment lies for the owner of land
over which a road is laid, against any one who takes possession
of it. Andif the present demandant owned the land, there
could be no doubt of his right to recover. But there is no ad-
judged case which sypports him in this action. A leading case
on this subject is that Of Chester v. Alker & al. 1 Burr. 133, which
was ejectment against the occupant of part of a highway. The
defence rested on the position that the action did not lie, because
seisin of the premises could not be delivered upon a writ of pos-
session; but the plaintiff prevailed because he was the undisputed
owner, and held by an ancient title, and because he had a right
to the seisin, subject to the public easement. The whole argu-
ment of the court goes on the ground that nothing short of an
undoubted right would authorize a recovery insuch a case. The
case of Aldenv. Murdock 13 Mass. 256, goes on the same ground ;
the demandant having a fee simple estate in the land. Such also
was the case of Jacksen ex. dem. Yates v. Hutheway 15 Johns 447,

VOL. IV. 13
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But if it were otherwise ; and if the demandant, by a fiction of
law, acquired 2 seisin in fee by a disseisin of the true owner, or
" if it is not competent for the tenant to aver the contrary ; yet
the. possession of the demandant, and with it his constructive
seisin, has been broken up and extinguished.

He had leased the ground for five years, but before the end
of this term the shop erected by his tenant, being a nuisance, was
abated, and the highway disencumbered. What then became of
. the seisin of the demandant? His foothold was broken up by
lawful means ; and it was not afterward in the power of any one
to commit, against him, a trespass onthe land thus vacated,
because he had neither the possession nor right of possession
remaining. Now every disseisin is a trespass, although every
trespass is not a dissesin; Co. Lit. 153 ; and if this maxim of law
admits of some exceptions in a comparison of titles, it admits of
none in favor of a mere intruder on a public easement. It does
not appear that the tenant quitted the land of his own choice.
He yielded to the command of the selectmen of Brunswick. The
command was lawful, and obedience a duty ; and had the deman-
dant immediately againincumbered the land, again it might in
like manner have been disencumbered. Hence he was defeated
of all right, and color of right, as eflfectually as if he or his-tenant
had been turned out by the owner of the land. For in case of
anactual disseisin, it is immaterial whether the trustee, or cestui
que trust, principal, or agent, clear the pregmises; they are effec-
tualy restored, and the owner of the land folds it, subject to the
use, as before.

It is not contended that the re-entry of the tenant, after his
removal, gave him any right tothé land ; for both he and the
demandant were equally in fault. But it is enough that by such
act he didnot deprive the demandant of any legal right what-
ever.

Besides, if the principles contended for in support of the action
were sustained, the consequence would be that Rogers might
maintain an action for mesne profits, as well as the present action;
and yet these recoveries would be no bar to anaction of trespass
against Joyce, by the true owner, who is neither party nor privy
to the present controversy.
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- MeLren C. J. delivered the opinion of the Court.

By the report of the Judge who presided in the trial of this
cause it appears that the demanded premises are a part of a
public highway in the town of Brunswick ; and that the legal title
to the same is not in either of the parties. The demandant rests
his right to recover, upon his possessory title merely. The jury
returned their verdict in favor of the tenant ; and the question is
whether it ought to be set aside for any of the reasons stated in
the motion filed by the demandant. The authorities cited by the
counsel for the tenant seem to establish a distinction between
an exclusive possession of a piece of land, belonging to an individ-
ual who has a right to the absolute controul of it ; and one which
though belonging to an individual, is subject to a public easement,
as in the case before us. DBut we do not mean to decide the
cavse upon the ground, that the possession of the demandant,
while it continued, was not a seisin, of the kind alleged in the
writ ; because the facts donot require us to decide this point.
The only possession of the piece of land demanded which Rogers
ever had, was by means of the building which Millea placed on it
under his permission and lease in 1825. Millee, the lessee for
five years, died in September 1818, having paid rent in the mean
time to Rogers. In October following, the tenant entered into
the building under JMillea’s administratrix, who accounted for the
rent to Rogers. About two months after this Joyce purchased
the building ; and in 1819 the selectmen of the town ordered the
removal of the building from off the highway ; and Joyce accor-
dingly submitted to their order and removed it ; and the highway
which had for some years been thus incumbered with a public nui-
sance, was again opened and became, in this place, unobstructed.
This act of removal, in which every citizenhad an interest, and to
effect which, had a legal right, dissolved the connection and privity
betwen Rogers and Millea, and Joyce claiming under him, and the
administratrix on his estate, and completely terminated the pos-
session of Rogers as to the demanded premises on which the
building stood. The land was thus restored again, to the public,
for their use. Itis true that soon after, Joyce erected a porch
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and laid a platform on the ground, which had before been covered
by Millea’s building ; but this act was no injury to Rogers or his
rights ; for he had lost all the possessory right be ever had ; the
act was an encroachment on the public highway, and a violation
of the rights of the public; in other words the building of the porch
and laying down of the platform, instead of being a continuance of
alegal possessionon the partof Rogers,was anillegal intrusion
on the part of Joyce, not into private property, but public ; it
was no more nor less than a common nuisance ; and from such a
wrongful act, we are all satisfied, that there cannot result any
proof of the alleged seisin on the part of the demandant. The
opinion of the whole court, therefore, is that notwithstanding the
instructions which were given to the jury by the presiding judge,
there is no ground for granting a new trial.

ANDERSON ¢s. ANDERSON.

In a libel for divorce for the cause of adultery, the record of the conviction of the
respondent, upon an indictment for that crime, is sufficient evidence, both of
the marriage, and of the offence.

A libel for divorce a vinculo, for adultery, may be amended by adding a charge of
extreme cruelty, and praying for a divorce from bed and board.

I~ a libel by the wife, for divorce @ vinculo, for the adultery
of the husband, lden, for the libellant, to prove the fact of adul-
tery, offered a copy of the record of the conviction of the husband
on an indictment for that offence.

Daveis, for the respondent, required proof of the marriage,
independent of the recital in the indictment and the finding of
the jury upon that trial.

But TaE Court overruled this objection, deeming the record
of the conviction as sufficient proof of that fact.

The respondent then proved that the libellant had forgiven his
offence, by subsequent cohabitation, with knowledge of the
crime.
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Whereupon JAlden moved for leave to amend the libel, by adding
a charge of extreme cruelty, and praying for a divorce a mensa et
thoro for that cause.

Which e Covrr granted, ordering that the libel, 2s amend-
ed, be served on the adverse party three months hefore the next
term.

Joyce vs. Rvan, Ez’z.

If the lands of a deceased person, which have been sold under licence for the pay-
ment of his debts, are taken from the purchaser by an elder and better title ;
he cannot maintain against the executor an action of assumpsit for the conside-~
ration money ; but must resort only to such covenants as are contained in his
deed.

I~ this action which was for money had and received the facts
are stated in the opinion of the court, which was delivered as
follows, by

PresieJ. The defendant, the executrix of the will of Charles
Ryan, being duly licensed to sell and convey the real estate of
her testator for the payment of his debts, exposed for sale at
public auction a certain piece of land, a deed of which had been
made to her testator in his life time by John Robertson. The
premises named in Robertson’s deed were struck off to the plain-
tiff, and the defendant accordingly executed to him in due form a
deed of the premises containing alsocertain covenants, touching
the regularity of her own proceedings in the sale. The plaintiff
now alleges that the testator had no title to the premises ; and, as
nothing passed by the deed from the defendant to himself, he
seeks to recover back the consideration money in an action of
assumpsit for money had and received. It is a sufficient answer
and defence to this action that the plaintiff took his deed with the
covenants agreed upon at the time by the parties ; for it is not
pretended there was any fraud, circumvention or purposed con-
cealment, practiced by the defendant. And to his action on those
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covenants he must look for his remedy. If those covenants are
not broad enough to meet the exigencies of his case, we cannot
enlarge them. Nor can we add to them, or supply their deficien-
cies indirectly in the form pursued in this case by the plaintiff ;
for to do so, would still be to make a contract for the parties, and
not to enforce the one, which they at the time thought proper teo
make for themselves.

The exceptions taken inthe court of Common Pleas are

accordingly overruled, and the
Nonsuit confirmed.

WaiTE vs. MERRILL & AL.

The covenant by which the members of the societies of shakers are bound to each
other, is a valid instrument, obligatory on all who voluntarily enter into it.

In an action against the deacons of the society of shakers, touching the common
property, the members of the society may be competent witnesses, being prop-
erly released.

THais was an action of assumpsit against the defendants as trus-
tees and deacons of the society of Shakers in the town of New-
Gloucester, having the care and oversight of their temporal con-
cerns ; and was brought to recover compensation for the services
of the plaintiff about twelve years in that family or society,
rendered while a professed shaker and member of the same
family, from the time of his attaining the age of twenty one years.

At the trial, which was before Preble J. it appeared that the
father of the plaintiff, who was also a shaker, carried the plaintiff
with him into that family and bound him to the deacons as an ap-
prentice, where the plaintiff continued to reside, except at some
few intervals, from the age of fourteen years, working and farm-
ing, and clad like the other brethren of the same family. During
this period he left the family twice ; and after having been ab-
sent a few months returned, asked pardon for his desertion, and
was forgiven and received again into the family where he contin-
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ued to reside as a professed shaker, till he was thirty two years
old, when he finally left them.

It appeared, from the plaintiff’s shewing that the principle of
association in regard to their temporal concerns, was that of laber-
ing for the common good of the society, each individual, whether
sick or well, active or past labor, being clothed and supported
out of the common stock. It also appeared that the shakers,
while the plaintiff resided among them, did not encourage human
learning ;—that neither the father of the plaintiff, nor the plaintiff
himself thought favorably of such learning ;—but that all their
young men, who wished it, were taught to read and write, and
were instructed in arithmetic as far as the rule of three ;—that
the Bible was furnished to all the members of the society, tobe
read and consulted at their pleasure ;—that the book published
by the ministers of the society, called ¢“The Testimony of Christ’s
second appearing,” containing their covenant, and principles of
faith and association, was placed within the reach of all, and all
were encouraged to read it ;—that the.plaintiff could read and
write, and sometimes exhorted in their religious meetings ; and
was a man of common talents. It was proved that the society
took care to have each member well instructed in his particular
department of labor; but that the opportunities for acquiring
general information among them were few ;—that while the
plaintiff was with them they had no school except in winter even-
ings, and even this regulation was not uniform ;—and that all
progress in human learning and science, beyond what has already
been stated, was discountenanced by the elders and directors of
the society, except in particular instances and for special pur-
poses. And it appeared that the plaintiff, when he left the
society, though well acquainted with farming, knew very little
of the business transactions between man and man, and was total-
ly ignorant of the comparative value of the common coins, not
being able to distinguish one from another.

According to the rules of the society, its members were not
permitted to mingle with the world ; nor to keep any memoran-
dum or transact any business, but such as was prescribed to them
by the deacons or elders ;—and if any one obtained money, he
was not allowed toretain it for his own private or separate use.
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It was fully proved by the concurring testimony of the witness-
es on both sides,—several of those adduced by the plaintiff having
formerly been shakers and members of this particular family, but
afterwards having renounced that faith,—that all vice and
immorality are disallowed by the society, and that integrity,
uprightness, and purity of life are taught and enforced among
them ;—and that the precepts of the gospel, as they understand
and interpret them, constitute, as they conceive, the foundations
of their faith, and the rules of their practice. It was also proved
that they teach and enforce the doctrine that the love of a brother
or sister of the society should not exclusively centre in husband
or wife, parent or child, individually ; but that all the brethren
and sisters, whether standing in those relations or not, should be
alike the objects of their affection. .

An attempt was made to prove that the shakers held that a
husband or parent belonging to their society was not bound to
contribute to the support of a wife or child refusing to unite with
them ;—but Elisha Pote, one of their elders, testified that they
held no such principle, and that where such wife or children were
unable to support themselves, the shakers always contributed to
their support and relief.

It appeared that they are accustomed toreceive toanoviciate
or probation such persons as propose to unite with them ; and
that in this way they receive parents with their children; but
that no person is considered bound to them till he signs the cov-
enant ;—that every person who joins them after having complet-
ed his noviciate, and every minor among them upon his arrival at
full age, must, by the standing regulations and orders of the soci-
ety, sign the covenant, or leave them ; that neither force nor
compulsion is used to induce them to subscribe ; but they are
obliged to sleep and eat alone ; and are told that they must sign
or leave them, and that if they should leave them they would be
eternally miserable ; but no other obstacle is interposed to pre-
vent them from leaving the society, if such is their choice. It
was testified also that the rulers and elders of the society claimed
to have knowledge or discernment of all that any brother or sister,
whether present or absent, had been or might be doing ; of all
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their secret sins and derelictions of duty ; of all their impure
thoughts, and sinful or carnal desires ;—that they also claimed
to have gifts, as from God ;—that their usual language in giving
their orders was,~—¢¢I have a gift that you should do”” thus ; and
that the doctrine of implicit obedience to the rulers of the socie-
ty is inculcated and enforced by discipline and ecclesiastical
sanctions. ’

The defendants, on their part, produced their covenant or arti-
cles of association, of the following tenor :—

¢ Whereas, we the subscribers, of the plantation called Sab-
bath-day Pond, in the county of Cumberland, and State of Mas-
sachusetts, having received the grace of God in this day of
Christ’s second appearing, which hath.separated us from the
course of this world, and all natural relation, to take up our cross
and follow Christ in regeneration, according to the light of God
and revelation of Christ made known untous. We feeling a
desire to unite and gather ourselves together, in the order and
form of a church in gospel order, agreeable to the order and cov-
enant of the church of our communion at New Lebanon, in the
State of New-York, gathered under the order and administra-
tion of Elder Joseph Meacham, whom we acknowledge to be our
Elder and example in the gospel, and we were some time in the
year of our Lord one thousand seven hundred and ninety four,
received and gathered into relation, according to our own faith
and understanding of the Church of Christ in gospel order, under
the care and ministration of Elder John Barnes, whom we ac-
knowledge to be our Elder and minister, being set apart to the
work of the Ministry by the ruling Elders of the church of our
communion at said New Lebanon, in which we gave ourselves
and services, with all our temporal property freely, according
to our own faith, to support one joint union and interestin all
things, both spiritual and temporal, for the mutual good, support
and comfort of each other, and for other pious and charitable uses,
according to the order and covenant of the church. And where-
as, Nathan Merrill and Josiah Holmes were chosen and appoint-
ed as deacons in the church, to take the care and management

VOL. IV. 14
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of the estate or temporal interest of the church in trust ; to re-
ceive and held in their said capacity all such real and personal
estate with all gifts, grants or donations that may be devoted and
given to the church ; the estate to be taken and holden by them,
in their said capacity, in manner and form so as it may go and be
holden in a line of succession, under the care and oversight of
those members who may be appointed by the church, as their
successors in the like office and trust ; to be by them religiously
improved, according to the true intent and meaning of the follow-
ing covenant, which was committed to writing some time in the
year of our Lord, one thousand eight hundred and one, and was
signed by the members at large, and is as follows, viz:

¢« The Covenant of the Church of Christ at Sabbath-day Pond,
so called, relating to the possession and use of a joint interest, in
the year of our Lord 1794; the year in which most of the mem-
bers of the church were gathered, in the following order and
covenant ; was thenand from time to time after made known and
understood, received and entered into by us as members of the
church, agreeable to our understanding of the order and covenant

“of a church in gospel order, for it was and is still our faith and
confirmed by our experience, that there could be no church in
gospel order according to the law of Christ, without being gath-
ered into one joint interest and union, that all the members might
have an equal right and privilege according to their calling and
need in things both spiritual and temporal, and in which we have
a greater privilege and opportunity of doing good to each other
and the rest of mankind, and receiving according to our needs
jointly and equally one with another in one joint union and interest,
agreeable to the following articles of covenant:

«First. The conditions on which we were received as mem-
bers of the Church were in substance as follows : All or as many
of us as were of age to act for ourselves, who offered ourselves
as members of the Church, were to doit freely and voluntarily as
areligious duty and according to our own faith and desire.

¢« Secondly. Youth and children, being under age, were not te
be received as members, or as being under the immediate care
and governmeat of the church, but by request or free consent of
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both their parents, if living, except they were left by ove of their
parents to the care of the other, then by the request or free con-
sent of that parent, and if the child have no parents, then by the
request or free consent of such person or persons as may have a
just and lawful right in care of the child together, with the child’s
own desire.

“Thirdly. All that should be received as members, being of
age, thathad any substance or property, that were free from debt
or any just demands of any that were without, either as creditors or
heirs, were allowed to bring in their substance, being their natural
and lawful right, and give it as a part of the joint interest of the
church, agreeable to their own faith and desire, to be under the
order and government of the deacons and overseers of the tempo-
ral interest of the church, for the use and support of the church,
and any other use that the gospel requires, according to the un-
derstanding and direction of those members with whom it was
entrusted, and that were appointed to that office in care.

“Fourthly. All the members that should be received into the
Church should profess one joint interest as a religous right ; that.
is, all were tohave a just and equal right and privilege according
to their needs in the use of all things in the Church, without any
difference being made on account of what any of us brought in, so
long as we remained in obedience to the order and government
of the Church, and are holden in relationas members, are likewise
equally holden according to their ability to maintain and support
one joint interest in union and conformity to the order and govern-
ment of the Church.

«Fifthly. As it was not the duty or purpose of the Church in
uniting into Church order to gather and lay up an interest of this
world’s goods—but what we become possessed of by honest indus-
try, more than for our own support, was tobe devoted to charitable
uses, for the relief of the poor, and such other uses as the gospel
might require, therefore it was and still is our faith never to
bring debt nor demand against the Church, or each other, for any
interest or services which we have bestowed to the joint interest
of the Church; but freely to give our time and talents, as breth-
ren and sisters for the mutual good one of another, and other char-
itable uses according to the order of the Church.
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¢« The foregoing is the true sense of the covenant of the church,
in relation to the order and manner of the possession and use of a
joint interest, understood and supported by us, the members, and
we as fully and freely, in the most solemn manner, acknowledge
and testify in presence of each other, and are free and willing te
do it before all men if required, that it is that which we have
kept and supported according to our understanding, from time of
our first gathering, and still mean to support as that which we be-
lieve to be both our privilege and duty.

¢ And as we have received the grace of God in Christ by the
gospel, and were called to follow him in the regeneration, we
had not only a right as a religious society to gather into order ac-
cording to our own faith, but also we believe it to be the duty of
as many of us, that believe, as might be for the good of the whole,
to gather into the order and covenant in which we now are. We
believe we were debtors to God in relation to each other and all
men, to improve our time and talents in this life in that manner
in which we might be most useful. We have had the experience
of twenty years’ travel and labor, and received a greater confir-
mation and establishment in our faith, and that the order and
covenant in which we have gathered and solemnly entered into,
is a greater privilege, and enables us to be more useful to our-
selves and others than any other state in our knowledge, and is
that which is required and is accepted of God, and is that which
we feel in duty bound according to our faith and understanding in
the most conscientious manner to support and keep. And where-
as we find by experience and travel for twenty years past that
further provisions ought to be made for the better supporting and
maintaining the joint union and interest of the church, and that
each member may receive a full information and understanding
of the order and covenant which we have solemnly entered with
each other.

¢« We do therefore renew and confirm our said covenant with
our aforesaid elder and minister John Barnes, and with each other.
We have also chosen and reappointed Samuel Pote, together
with Joshua Merrill, as deacons in the church, and do hereby
intrust them with all the care and oversight of all the temporal
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interest of the church, with full power to make all just and lawful
defences in all cases in behalf of the church, for the protection
and security of the joint interest and privilege of the church, as
the gospel may permit, while acting in union according to the cov-
enant and no longer ; and when by death or other means, one or
both of the aforenamed deacons shall cease to act in said office,
the power invested them shall be given to those members who
may be chosen and appointed by the church as their successors in
the like office and trust, while acting in union according to the
foregoing covenant, and no longer. We do all appoint and request

~ the aforesaid Samuel Pote, that he keep a copy, to be kept ina

.

book provided for that purpose, a true and proper record of this
covenant, together with all other acts, covenants, records, or
matters, that may be necessary for the understanding and safety
of the joint union and interest of the church, and we do by these
presents solemnly covenant with each other for ourselves, our
heirs and assigns, never hereafter to bring debt or demand against
the said deacons nor their successors, nor against any member of
the church or community, jointly or severally, on account of any
of our services or property thus devoted and consecrated to the
aforesaid sacred and charitable use. And we also covenant with
each other to subject ourselves in union as brethren and sisters,
who are called to follow Christ inregeneration, in obedience to
the order, rules and government of the church. And this cove-
nant shall be a sufficient witness for us before all men, and inall
cases relating to the possession, order and use of the joint interest
of the church.

¢ Intestimony whereof, we have, both brethren and sisters, set
our hands and seals this thirty first day of January, in the year of
our Lord one thousand eight hundred and fourteen.”

To prove that the plaintiff signed this covenant the defendants
called Elishu Pote, one of the elders of the community of shakers,
and several others who were members of their family; towhose
admission the plaintiff objected on the ground of interest, arising
from their being covenant members of the same family. Where-
upon mutual releases were produced, by which the defendants
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released the witnesses from all claims and demands to contribute,
aid, or assist them in defending this suit, and from all other demands
by reason of the same ;—and the witnesses released to the de-
fendants all their interest in the common property in their hands
by virtue of their office of deacons of the society, and in all other
property which may appertain to the community of shakers, or
to them as members of that society. The plaintiff still insisting
on his objection, the Judge admitted the witnesses to testify,
leaving their credibillity to the jury. These witnesses testified
the fact they were called to prove ; and they were also permit-
ted to speak of the faith and practice of the society with the same
Jatitude which had been allowed to the plaintiff in the examina-
tion of his own witnesses.

Upon this evidence the Judge instructed the jury that the
witnesses on the part of the defendants were competent ; but
that they must judge what degree of credit was to be attached
to their evidence ; for though mutual releases had been given,
the witnesses still regarded themselves, and were still consider-
ed by the society, as shakers; but that independent of this cir-
cumstance, these witnesses stood unimpeached before them, and
with these allowances they were, like other witnesses, entitled
to be believed. He also told the jury that by the plaintiff’s own
shewing it appeared that he was a man of common abilities, and
of competent understanding to bind himself at the time he signed
the covenant, and that he must be presumed to have understood
it ; -~that from the evidence before them there was nothing which
the law recognized as compulsion or undue influence, so as to
avoid the act, if the signature were really the plaintiff’s ;—that
there was nothing in the covenant itself inconsistent with law, or
morally wrong, which could render it void ;—and that therefore,
however inconsistent with their own particular views of chris-
tianity or religion the faith of the shakers as developed in this
cause might be, yet if they were satisfied that the plaintiff
knowingly signed the covenant, their verdict ought to be for the
defendants. And the jury found for the defendants. To these
opinions and directions of the Judge the plaintiff excepted.
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Fessenden and Deblois argued in support of the exceptions.

1. The contract itself is unconstitutional and illegal, and there-
fore void. If illegal in part only, it cannot be sustained. 1 Dane’s
JAbr. ch. 1, art. 25,sec. 1 and 3.  Stackpole v. Earl 2 Wils. 133.
Featherston v. Hutchinson Cro. El. 199. 1 Comyn on Contr. 30.
8 Mass. 46. But it is contrary to the Constitution of Massachu-
setts, Jrt. 1, as it is in derogation of the right to acquire and
possess property. It infringes the duties of children and parents
reciprocally to support each other ; and destroys the natural re-
lation subsisting between them. All the property and services
of the contracting parties are pledged to the association for their
own support alone, no provision being made for the discharge of
other obligations.

2. The contract is also void asbeing against good morals. The
parties to this covenant bind themselves to observe the order and
rules, and submit to the discipline of the Church. To ascertain
these rules, orders and customs, by which the shakers are gov-
erned, not only is recourse to be had to their own priited manu-
als of faith and practice, and to such expositions as they may
deem it for their own interest to give ; but we are at liberty to
‘advert to the practical application and effect of them among
themselves. Otherwise any combination of men, however nefa-
rious their real object may be, might by the public avowal of
principles not contrary to law and good morals, escape merited
punishment, and even under the protection of law, subvert the
very foundations of society. Thus if such a combination should
exist, having for its real object the propagation of atheism, or the
practice of lewdness, or the destruction of the domestic rela-
tions ; any individual, unwarily drawn into the confederacy, by
publications and professions of a different character, ought to be
admitted, by shewing its true tendency, to separate his property
from that of the society, and be absolved from his engagements.
Here the counsel cited many passages from the book called the
Testimony of Christ’s second appearing, to shew that marriage
was not admitted among the Shakers.

Now the contract in this case, taken with its practical exposi-
tion by the Shakers themselves, goes to the destruction of
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marriage, which is a moral as well as political institution:
It is true that the chiefs of this association insidiously admit the
lawfulness of marriage, provided it is undertaken from motives
purely etherial, unmingled with any earthly ingredient whatever;
but the known impossibillity of the condition renders the rule
absolute and the prohibition universal. And so is it well under-
stood. The very names of husband and wife are not known
among them ; and even those already united in that relation,
however advanced in life, as soon as they enter the pale of this
self styled Church are separated forever by an unrelenting des-
potism. The authority of a husband to control, and even the
right to counsel and advise his wife, or to afford her his sympathy
and protection, are no longer his own ; but become vested in the
elders of the family, to whose gifts every member is bound to
yield implicit homage. The love they have hitherto had for
each other they are now enjoined to extinguish forever; and to
regard their children as no longer their own. 'The husband and
father surrenders his authority, the wife her deference, the child-
ren their obligation to obey, and all surrender their affections into
the common stock, where they arelost as so many drops in the
ocean. Intheir daily intercourse the endearing appellatives of
parent and child are studiously rejected, as words without mean-
ing. They have no ritual for the celebration of the ordinance of
matrimony ; and should any among them enter into that relation,
they are immediately expelled from the society, with the ana-
thema of interminable perdition, for disobedience to the gifts of
the elders.

Thus the Shaker’s covenant is in substance and effect a con-
tract that the hushand will separate himself from his wife ;—that
ke will no longer love, cherish, or cleave to her alone ;——that if
she cannot profess his faith, he will not support or protect her;—
that she shall no longer receive his particular sympathy or re-
gard ;—that he will renounce all parental authority over his
children, and withhold from them his instruction, advice, and
support ;—that the wife and children shallin like manner renounce
their reciprocal duties, and that those whom God has joined shall
no longer be one. Can such a contract receive the sanction of
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law?  Worcester v. Eaton 11 Mass. 368.  Smith & al. v. Poor &
al. ib. 549.  Coolidge v. Blake 15 Mass. 429. Jonesv. Randall
Cowp. 39. Pagev. Trufant & al. 2 Mass. 159. Brown v.
Getchell 11 Mass. 11. ‘

3. Its tendency to fetter and enslave the mind and person, is
contrary to the genius and principles of a free government. In
effect it is a contract that the party will always remain in the
profession of his present faith; under the penalty of forfeiting all
his estate should he become wiser and change his religious 6pin-
ions. Thus, through the medium of interest, all freedom of
thought, inquiry, and action, in a subject of all others the most
important, are perpetually restrained. It is alsoa contract for
. unlimited servitude, without any other compensation than bare
support ; and is therefore unconscionable, and void, being in der-
ogation of the right of personal liberty.

Respecting the admissibility of the witnesses objected to, it
was contended that the releases did not discharge their interest
in the event of this suit. If the contract be valid, the property
holden is the joint property of themall. The right to the per-
" sonal services of each individual, is a right pertaining to every
other party to the contract; and which no member could dis-
charge or release, except only so far as he was personally con-
cerned. To bea good release from the whole contract, it should
have been signed by all the parties to that contract, except those
who were released. But the witnesses and their property are
not affected by the releases produced. They are still bound to
continue with the society, and labor for the common benefit, as
before ; and are still entitled to support from the common fund,
for this fund is alleged to be religiously consecrated to that,
among other uses. Their case is like that of a partner not nam-
ed ina suit brought against others of the firm. No releases
between him and his copartners could make him a competent
witness for them, if his interest still remained in the joint proper-
ty. Peake’s Evid. 147, note @. 2 Root 498.

The defendants have no power to release the fund from its
liability to meet the plaintiff’s demand. For by the terms of the
covenant they have no separate property, nor can they have anv.
VOL. IV, 15

-
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They have a joint interest in the common fund, but it is not as-
signable. It is merely a right to personal sustenance, when
unable to support themselves ; and this is all which the defend-
ants or the witnesses can claim. Now the right to support being
personal, cannot be claimed by substitute ; and therefore nothing
passed by the release made by the witnesses to the defendants ;
nor could the defendants, by their release to the witnesses, exon-
erate the common fund from the claim of the plaintiff. If he pre-
vails, his judgment will and ought to be satisfied out of that prop-
erty, in their hands. Equity would so decree it. Of course
the witnesses would rely, for their suppert, upon a fund by so
much diminished. Can any interest be more direct ?

The covenant itself is an anomaly in the history of contracts ;
and if valid, is extensively mischievous in its tendency. By its
terms the property is holden in trust, to be expended, first, for
the support and maintenance of the contracting parties ;—and
secondly, for charitable purposes at the discretion of the trustees.
The interest of each individual being merely a right to personal
sustenance, is not attachable ; and consequently any number of,
men ; placing their property in this situation, the income alone
being sufficient to support them in splendor, may bid defiance to
all subsequent creditors.

Agaiuost such a contract the party would be relieved in Chan-
cery, and it ought not, therefore, to be supported in a court of
law. Boynton v. Hubbard 7 Mass. 112.  Greenwood v. Curtis 4
Mass. 93.

Orrand Greenleaf, for the defendants, said that whatever might
be the peculiarities of the Shakers’ faith, the subject was not
within the cognizance of the civil tribunals. And if it were, it
would appear that they hold no tenet, affecting the outward con-
duct, which has not for ages been sanctioned by the common law.
It does not accord with the genius and spirit of our institutions,
to look for men’s faith beyond the circle of their practice ; and
so far as this evidence is afforded, the case finds the moral con-
duct of the Shakers to be uniformly good.
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The 'covenant on which the defence rests, contains in itself
nothing inconsistent with law, or morally wrong. It violates no
right to acquire property; and it places those wholeave the
society, and thus abandon their share of the common fund, upon
no other footing than every inhabitant of a town or parish is pla-
ced by law in relation to the public property, upon his removal
from one town or parish to another. Nor is the faith of the party
any more controlled by his interest in the one case than in the
other, unless by the greater value of the estate. Men sometimes
convey their whole property, and bind themselves to labor for
the grantor during life, for no other consideration than their own
support and maintenance ; and the legality of such contracts is

never doubted ; nor are they distinguishable in principle, from
the case at bar.

Neither is this a contract in restraint of marriage. The book
referred to does not contain any reprobation of marriage itself,
but only of the unhallowed motives with which it is often con-
tracted. It denounces all impurity, as being destructive of the
life of religion in the heart of man ; and insists on the sacrifice of
every pleasure in its nature polluting. And however some may
err in the application of these principles to real life, their errors
form no objection to the principles themselves.

But if marriage were forbidden to every shaker, under any
circumstances, the legality of the covenant would not be affected
by the prohibition, it being only a contract at will, continuing
" while the party shall continue in their communion. In this res-
pect it stands upon the same basis with the contract that an
apprentice shall not marry while in his master’s service ; the
regulation that a scholar shall not contract matrimony during his
connection with his college ; and with devises of estates during
widowhood ; all which have been recognized as good in law.

Nor is its tendency to enslave the mind any stronger in princi-
ple than every other engagement or employment affecting in any
degree the religion or conscience of the party. Such, virtually,
are all contracts with clergymen for their settlement and support;
and the tenures of some professorships in public seminaries, &c.
in each of which cases the incumbent must adhere to the distin-
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guishing tenets of his sect, or renounce his living. He accepts
the benefice with a full understanding of the whole import of the
condition, which it is reasonable he should be holden to perform.

If any part of the covenant is void at common law, as being
immoral or against public policy ; it is void for that part only;
there being an acknowledged difference in this respect between
the common and statute law. 5 Vin. Abr. 98, pl. 7, and author-
ities there csted.

And if the services of the plaintiff have been rendered under
a contract wholly void as against the policy of the law, he cannot
recover wages, being himself a willing party in the offence.
The law does not lend its sanctions to enforce either side of a
contract thus tainted ; but it leaves the parties as it finds them.
Bland v. Robinson Doug. 679.

The admissibility of the witnesses they considered as settled
by the case of Jnderson & al. v. Brock 3 Greenl. 243,

The argument of this cause was had at the adjourned term of
this court in Jpril last; and the opinion of the court was now
delivered as follows, by

Mzerren C. J.  This case presents two questions for conside-
ration. 1. Were certain members of the society of shakers
properly admitted as witnesses? and 2. Were the instructions
of the Judge to the jury correct ?

1. The objection to the admission of the witnesses seems to
have been effectually removed by the releases given at the trial.
A question of the same nature was settled by this court in the
case of JInderson & al. v. Brock 3 Greenl. 243 ; the only differ-
ence is, in that case the witnesses were introduced by the plain-
tiffs ; and they and the witnesses executed mutual releases.
This objection, therefore, is overruled. ‘

2. The second deserves more consideration. Under the in-
structions which the jury received, they have found that the
plaintiff knowingly signed the covenant ; and by the report it ap-
pears that he was a man of common natural abilities and under-
standing ; and sometimes taught and exhorted in the religious
meetings of the society ; and that he was more than twenty one
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years of age when he signed it. By thus signing, he assented to
all the terms and conditions specified in that covenant ; made its
stipulations his own, and agreed to conform to the rules and regu-
lations of the society in relation to its spiritual and temporal
concerns. By the covenant, and also from the testimony of the
plaintiff ’s own witnesses, it appears that a community of interest
is an established and distinguishing principle of the association ;
that the services of each are contributed for the benefit of all,
and all are bound to maintain each, in health, sickness and old
age, from the common or joint fund, created and preserved by
joint industry and exertion.  And each one by the express terms
of the covenant engages ‘never to bring debt or demand against
¢ the said deacons nor their successors, nor against any members
¢¢ of the church or community, jointly or severally, on account of
¢ any service or property thus devoted and consecrated to the
‘“ aforesaid sacred and charitable use.”” Such are the facts as to
the contract into which the plaintiff entered when he subscribed
the covenant. It is an express contract. The plaintiff, in the
present action, however, does not profess to found his claim on an
express promise ; but he contends, that upon the facts proved
and disclosed in the report before us, the law implies a promise
on the part of the defendants to pay him for his services, although
they were performed for the society, of which the defendants are
officers, and not for them in their private capacity ; and although
such an implied promise is directly repugnant to the covenant, or
written contract. Besides, it is clear from all the evidence in
the cause, that whatever services the plaintiff performed while
he was a member of the society, and remained and labored with
them, he performed in consequence of his membership, and in
pursuance of the covenant, in virtue of which he became a mem-
ber. Now it is a principle perfectly well settled that where
there is an express contract in force, the law does not recognize
an implied one ; and where services have been performed under
an express contract, the action to recover compensation for such
services must be founded on that contract and on that only, unless
in consequence of the fault or consent of the defendant. In the
present case there is no proof that the covenant has been violated

¥
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on the part of the society, or that the plaintiff had any right to
waive that covenant and its special provisions, and resort to a
supposed implied promise on which to maintain his action. But
as the covenant refers to the order of the church and their pe-
culiarities of faith ; and as at the trial both parties, without
objection, went into an examination of witnesses, and thus obtain-
ed all those facts in relation to the society which are detailed in
the Judge’s report ; the argument of the counsel has been found-
ed on all the evidence in the cause viewed in a body; and, of
course, in forming our opinion, we shall place it on the same
broad foundation, without reference to technical objections, if any
should present themselves. We are perfectly satisfied that the
covenant was properly admitted as proof to the jury, to shew on
what terms and considerations the services were performed by
the plaintiff, for which he is now seeking compensation. Weare
also of opinion that the instructions of the Judge to the jury were
correct, if the covenant signed by the plaintiff, taken in connec-
tion with those facts in the cause which are considered on this
occasion, as a part of it, is a lawful covenant,—one which the
law will sanction, as not being inconsistent with constitutional
rights, moral precepts, or public policy. This leads us to the
examination of the covenant, the principles it contains and en-
forces, and the duties it requires of the members of the society.
The counsel for the plaintiff contends that the covenant is, for
several reasons, void, and ought to be pronounced by this court
to be a nullity.

It is said that it is void, because it deprived the plaintiff of the
constitutional power of acquiring, possessing and protecting prop-
erty. The answer to this objection is, that the covenant only
changed the mode in which he chose to exercise and enjoy this
right or power ; he preferred that the avails of his industry should
be placed in the common fund or bank of the society, and to de-
rive his maintenance from the daily dividends which he was sure
to receive. Ifthis is a valid objection, it certainly furnishes a
new argument against banks, and is applicable also to partner-
ships of one description as well as another.
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It is said that the covenant or contract is contrary to the genius
and principles of a free government, and therefore void. To
* this it may be replied that one of the blessings of a free govern-
ment is, that under its mild influences, the citizens are at liberty
to pursue that mode of life and species of employment best suited
to their inclination and habits, ¢“unembarasssed by too much
¢ regulation” ; and while thus peaceably occupied, and without
interfering with the rights and enjoyments of others, they freely
are entitled to the protection of so good a government as ours ;
though perhaps all these privileges and enjoyments might be
contrary to the genius and principles of an arbitrary government.
But, in support of this objection, it is contended that the covenant
is a contract for perpetual service and surrender of liberty.
Without pausing to enquire whether a man may not legally contract
with another to serve him for ten years as well as one, receiving
an acceptable compensation for his services, we would observe
that by the very terms of the fourth and fifth articles, a seces-
sion of members from the society is contemplated and its conse-
quences guarded against in the fifth by covenants never to make
any claim for their services, against the society ; and the fourth
article speaks of a compliance with certain rules so long as they
¢« remained in obedience to the order and government of the
¢ church and holden in relation as members.” Besides the gen-
eral understanding and usage for persons to leave the society
whenever they are inclined so to do, the plaintiff himself has in
this case given us proof of this right, by withdrawing from their
fellowship, and, now, in the character of a stranger to their rules
and regulations, demanding damages in consequence of the disso-
lation of his contract. We, therefore, cannot consider the con-
tract of a subscribing member as perpetual ; he may dissolve his
connection when he pleases, though perhaps he may thereby
surrender some of his property, as the consideration of his disso-
lution of the contract. Inall this we see nothing like servitude
and the sacrifice of liberty at the shrine of superstition or monas-
tic despotism.

It is said the covenant is void because it is in derogation of
the inalienable right of liberty of conscience. To this objection
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the reply is obvious ; the very formation and subscription of this
covenant is an exercise of the inalienable right of liberty of con-
science. And it is not easy to discern why the society in ques-
tion may not frame their creed and covenant as well as other
societies of Christians ; and worship God according to the dic-
tates of their consciences. We must remember that in this land
of liberty, civil and religious, conscience is subject to no human
law ; its rights are not to be invaded or even questioned, so long
as its dictates are obeyed, consistently with the harmony, good
order and peace of the community. With us modes of faith and
worship must always be numerous and variant ; and it is not the
province of either branch of the government to controul or restrain
them, when they appear sincere and harmless.

Again it is urged that the covenant is void, because its consid-
eration is illegal, that it is against good morals and the policy of
the law. We apprehend that these objections cannot have any
foundation in the covenant itself; for that is silent as to many
particulars and peculiarities which the counsel for the plainti ff
deems objectionable. The covenant only settles certain princi-
ples asto the admission of members; community of interest ;
mode of management and support ; acquisition and use of the
property ; stipulations in respect toservices and claims ; profes-
sions of a general nature as to the faith of the society, and a sol-
emn renewal of a former covenant and appointment of certain
officers. This is the essence of the covenant signed by the
plaintifl ; and on this the defendantsrely ; as a written contract
of the plaintiff ; under his hand and seal, never to make the pres-
ent claim ; and also as a complete bar to it. *Now, what s there
illegal in its consideration, or wherein is it against good morals
or the policy of the law. It does not containa fact or a principle
which an honest man ought to condemn; but it does contain
some provisions which all men ought to approve ; it distinctly
inculcates the duty of honest industry, contentment with compe-
tency, and charity to the poor and suffering. In this view of the
subject, these objections vanish in a moment. But if we consider
them as founded on the covenant, and all the evidence in the
cause together, the result of the examination will not in a legal
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point of view be essentially varied. It is certainly true that
some articles of faith, peculiar to the society, appear to the rest
of the world as destitute of all scriptural foundation; and several
of their consequent regulations unnatural, whimsical and in their
tendency, in some respects, calculated to weaken the force of
what are termed imperfect obligations. Professing to exercise
a perfect command over those passions, which others are dispos-
ed most cheerfully to obey, they, perhaps in so doing, may chill
some of the kindest affections of the heart, gradually lessen its

sensibility, and to a certain extent, endanger, if not seriously

wound ¢¢ the tender charities of father, son and brother.” Per-
haps celibacy, out of the pale of this church, has often the same
tendency. It is true the mode of education and government lilay
be too restrictive ; and the means used to preserve perfect sub-
mission to authority may be deemed artful, severe, and in some
particulars highly reprehensible, especially in their pretended
knowledge of the secrets of the heart. On the other hand it ap-
pears, as before stated, that benevolence and charity are virtues
enjoined and practised ; and the pla'ntiff’s witnesses, who had
formerly belonged to the society for several years, testified that
‘“all vice and immorality are disallowed in the society, and integ-
“rity, uprightness and purity of life are taught and enforced
““among them, and that the precepts of the gospel, as they un-

¢derstand and interpret them, constitute, as they conceive, the .

¢ foundations of their faith and the rules of their practice”. As
for their faith, it would seem from the volume which they have
published, that it extends to unusual lengths ; and leads to what
ethers, at once pronounce tobe absurdities ; but this is not within
eur control : it is rightfully their own. But it is contended that
according to the faith and principles and usages of the society,
which are considered as referred to in the covenant as a part of
it, the covenant amounts to a contract never to marry, which
public policy will not sanction. We have before observed it is
not a perpetual one; of course,at most, it is a contract not to marry
while they continue members of the society ; but their faith
does not require so much as this ; their principles condemn mar-
riage in certain cases only : that is, where itis contracted with
VOL. IV. 16
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carnal motiyes ; andnot purely with a view of complying with the
_original command ¢“increase and multiply.” It is true they do
‘notbelieve that marriages are contracted (except insome solitary
:li.nstances) without motives far less worthy and disinterested.
As it regards those. members of the society who are married ;
‘thpugh they may live separate, without cherishing the geutle affec-
"‘;i’ons‘,. still such conduct violates no human law ; and‘ho{ve?er
lightly they may esteem the blessings of matrimony, their opinions
_dq not lessen the legal obligations created by marriage. Surely
they may agree.to live in different houses and without any com-
‘munication with each other. Contracts of separation between
(husband and wife are not unfrequent ; neither are they il]egfil
when made with third persons. This objection cannot avail, nor
tbat which, refers to the relation between father and son.. Their
prmclples require the circle of benevolence and - affection to be
enlarged ; but not that parental or filial tenderness should be
destroyed or lessened. We must not overlook the distinction.
between duties of pexfect and 1mperfect obligation ; the neglect -
of the former is a violation of law, which will render the delin-
" quent liable in a court of justice to damages, penalties or punish-
* ment ; but the performance of the latter is never the subject of
‘legal coercion. A man may be punished for defrauding his neigh-
/bour;_but not for indulging feelings of unkindness towards him ;
or,-in.the hour ¢f sorrow, withholding from him the balm of sym-
pathy, consolation and relief. -Though we may disapprove -of
many of the sentiments of this sociéty inrespect to the subject of *
education and discipline, yet as they steadily inculcate purity of
smorals, .such . a society has.a perfect right to claim, receive
and.enjoy-the full blessings of legal protection. ,

But, for the sake of the argument, let us suppose that the
_Covenant or contract is illegal and void for the reasons which have
been urged by the plaintiff’s counsel ; what then will be the
]e‘ral consequence ? will the "action then stand on any firmer

' «round ?  Though inthe present case, the plaintiff does not dé-
mfmd of the defendants the repdyment of 3 sum of money paid to
them on the ground that they have no legal right ‘to retain it
yet his demand is in principle, the same thing ; it is a demand of-
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compensation for services- rendered; on the ground that, as the -
contract was unlawful and void, the value of those services: may -
be recovered; that i is, if he had increased the funds of the socxety '
. by asum of money, instead of lns personal labors and servxces, :
the right to recover back the money, or recover the value of
those services in money must be séttled by the same principles -
of law in both cases. Now, what are those principles 2  Beforc :
stating them, let it be again observed 'that the jury lave found -
that the plaintiff knowingly signed this covenant which we are now -
considering in the light of an illegal and void contract’; and volun- :

tarily joined this sociely and remained for several years a mém-
ber, engaged with all the other members in all the transactions

of it, and all of them in pari delicto ; for if the ¢overant is illegal ~
and void, it is because the society who formed and’ signed it,is

an unlawful society, and united for purposes which the law. con-

demns.  «“If a wager be made on'a boxing matcl, and-on'the * -

o

¢ event happening the inner receives the money, it cannot be
¢ recovered back by the loser ; for where one knowingly pays '

¢ money upona contract executed, which is in 1tse]f1mmora] and "~

‘“illegal, and where the parties are equally criminal, the rile -

““is in pari delicto potior est conditio defendentis.”” 2 Comyn on”
Contr. 120. Bull. N P. 132. Coup 792. To same point alfo-"'

is the case of Howson v. Hancock 8 D. & E. 575. Lord Keayen
there says, ¢ there isno case to be found; where, when mofiey’
¢ has been actually paid by one of two parties'to the other on an
¢ illegal contract, both bem g par lw1pcs criminis, an action can he”
¢ maintained to recover it bac_L again ; here the money was not
¢ paid on an immoral, though on an ﬂlega] consideration, .and
¢ though the law would not have enforced the payment of it, yet.”

; .o . . PR N . < .- i ., ;
¢ having paid, it is not against conscience for the defendont o

A¢ retain it.” Lawrence J. adds < In Smithv. Bromly Lord Mans-'
¢ field said that where both parties are "equally criminal against
¢ the general laws of public policy, the rule is, potior est conditin’

¢ defendentis.” See Smith v. Bromly Doug. 696. So also'in
Engar & al. v. Fowler 3 East. 222, it was determined "that-an

underwriter could not maintain an action against brokers to re- -

cover premiums of reassurances declared illegal by statute
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Lord Ellenborough C. J. says, “ We will not assist an illegal
 {ransaction in any respect; we leave the matter as we find it.”
So, an action will not lie to recover back money deposited for
the purpose of being paid to one for his interest in soliciting a
pardon for a person under sentence of death. 3 Esp. 253. No
implied promise arises out of an illegal transaction. Robertsonv.
Tyler 2 H. Bl. 379. See also Jubert v. Moor 2 Bos. & Pull.
371 ; and Mr. Dane, in his Abr. 1 Vol. 194, says,—¢ And on the
¢t whole, the sound principle is, the law will not raise or imply
¢ any promise in aid of a transaction forbidden by the law of the
¢ land.” With these authorities before us, it would seem im-
possible to sustain the present action, even allowing the covenant
and the society, by whom and for whose use it was formed, to be
of the reprehensible and illegal character which has been given
them. On the whole, we are all of opinion that there is a total
failure on the part of the plaintiff, and there must be '
Judgment on the verdict.

T

MitcHELL, freasurer, &c. vs. Oscoop & ALS.

An action of debt on a foreign judgment, where the plaintiffis not a citizen of this
State, may be brought in any county in the State.

A judgment rendered in Massachusetts against a citizen of Maine, before the sep-
aration, may be revived in the same court by sci. fa. though the defendant is
not resident in that Commonwealth ; the jurisdiction of both courts asto pro-

" cesses brought to execute such judgments, remaining unaffected by the separation,
by Stat. 1819, ch. 161, sec. 1, art. 8, adopted into the constitution ofysMaine,
art. 10, sec. 5. :

And such judgment will be received by the Courts in this State as conclusive evis
detce of debt.

Tais was an action of debt on a judgment rendered-by the Su-
preme Judicial Court of Massachusetts, in the county of Middle-
sex, at March term 1824, upon a scire facias brought by the Treas-
urer of State, to have ekecution for the benefit of one Palmer, of
a judgment rendered prior to the separation of JMaine, for the
penalty of the bond of office given by the late sheriff M’ Millan,
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of the county of Ozford. The defendants, with one James Osgood,
deceased, were the sureties of the sheriff, and inhabitants of the
eounty of Ozford. -

In a case stated for the judgment of the court, the principal
facts were these. The bond was given Feb. 17, 1812, to the -
then treasurer of Massachusetts, in the penalty of thirty thousand
dollars, with the usual condition for a faithful discharge of the
office of sheriff. In October 1816, one Shobal C. Allen recover-
ed a judgment against the sheriff for nonfeasance in his office.
In February 1817, the sheriff died, insolvent; a commission of
insolvency was duly issued in Jpril following, the proceedings
under which were regular; and a dividend of his estate was finally
.decreed in March 1823, after a settlement of the fifth and last
administration account. Jllen’s judgment not being satisfied, an
action of debt upon the sheriff’s bond was duly brought in Sept.
1817, against the defendants, by the then Treasurer of State,
and judgment rendered in his favor for the penalty, at October term
18117, of the Supreme Judicial Court, and execution awarded for
the use of Jllen, for the amount of his debt and costs, being
$633,85.

Another suit was commenced in June 1816, against the sheriff
for his official nonfeasance, by one David Palmer, in which judg-
ment was recovered at the Court of Common Pleas in Middleser,
at December term 1818, against the executors of the sheriff, whe
had died pending the action. This judgment not being paid, a
writ of scire facias for the benefit of Palmer, was sued out in JMay
1822, by Mr. Sargent, then treasurer of State, upon the judgment
previously rendered for the penalty of the bond.  This writ was
returnable to the Supreme Judicial Court in the county of JMid-
dlesex ; and after several continuances judgment was rendered at
March term 1824, for the present plaintiff, as successor in office
to Mr. Sargent, that he have execution for the use of Palmer, for
the amount of his debt and costs, being $205,90. The execution
upon this last judgment being hut partially satisfied by one of the
bondsmen, the present action was brought upon the same judgment
to recover the residue.
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_In all these suits the defendants appeared and answered. The
claim of Palmer was never laid before the commissoners on the
sheriff ’s estate, nor reported by them to the Judge of Probate ;
nor did it appear that the insolvency was ever suggested by the
defendants.

_ Deblois, for the defendants, objected, first, that this court, sit-
ting in this county, had no jurisdiction.of the cause. The defen-
dants resided in Ouzford, and the plaintiff in Massachuseits ; and
the Stat. 1821, ch. 59, sec. 35, which authorizes the bringing of
an action of debt on a foreign judgment, speaks only of the county
in which the defendants reside, or have attachable estate ; which
is not the case here. , o ,

2. The claim which this action is brought to enforce, should
have been laid before the commissioners on the estate of the late
sheriff ; and the creditor having failed to do this, the bondsmen
are discharged. Todd v. Bradford 17 Mass. 569. :

3. The recovery of judgment in Massachusetts makes nodiffer-
ence in the case, because, being a foreign judgment as to these
defendants, its merits are still open to examination.  Bartlett v.
Inight 1 Mass. 401. 1 Caines 460. . Buttrick & al. v. Allen 8
Mass. 273, Stevens v. Gaylord 11 Mass. 266.

_Adams, for the plaintiff. The objection that the action is
brought in the wrong county, if well founded, should have been
taken inabatement. Jewett v. Jewelt adm’r. 5 Mass. 275. Tidd’s
Pr. 590. It stands upon the same principle with the objection
of misnomer, want of indorser, omission of parties in tort, &c.
Hart v. Fitzgerald 2 Mass. 50.  Thompson v. Hoskins 11 JMass.
419.  Haines v. Corliss 4 Mass. 659. Coffin v. Coffin cited in
Story’s Pl. 353, note.  Cleaveland v. Welch 4 Mass. 591.  Briggs
v. Nantucket Bank 5 Mass. 94. Lawrence v. Smith 5 Mass. 362.

. But whatever may be the merit of the objection if taken by
plea, it is not open to the party in a case stated for the opinion of
the court ; for such statement is taken as a waiver of all objec-
tions not going to the gist of the action. Portland Bank v. Stubbs
6 Mass 425. Nor is this objection supported by the facts con-
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tained in the statement ; for it does not appear that the defen-
dants had not any attachable estate in this county. See also
Ruggles v. Patten 8 Mass. 480. Converse v. Symmes 10 JMass. 377.
Barstow & al. v. Fossett 11 Mass. 250.

© But the action is not brought in the wrong county. The plain-
tiff being a citizen of another State, might elect his county ; and
such was manifestly the intent of the legislature. -+ The minth
section of the statute cited, which makes provision for the bring+
ing of all transitory actions in the county where one of the partiest
live, applies only to cases where both parties reside within the:
State. Plaintiffs who are citizens of another State have always
been considered as not within its provisions.  And the language
of the thirty fifth section, which permits actions on foreign judg-
ments to be brought in the county, where either of the parties live,
‘as it evidently regards citizens of this State alone, ought to re-
ceive a similar interpretation. Such has been the construetion
given by the courts in Massachusetts to the statutes of that Com-
monwealth, from which our statute is copied. Day & al. v. Juck-
son & al. 9 Mass. 237.

‘As to the defendants’ second objection ; the original suit bys
Palmer being pending at the time of the sheriff’s decease, the
proper course was to have liquidated tlie demand by proceedlng
to judgment, before laying it before the commissioners. * Andif
the defendants would avail themselves of the insolvency it was
their duty to have suggested it in the former suit. + Besides, this
objection, if valid, should have been taken in abatement in that
suit, admitting the justice of the demand. .Itcomes now too late.
Hunt v. W hitney 4 Mass. 624.  Moore v. Eames 15 Mass. 812.
Thatcher v. Gammon 12 Mass 268.
~ Nor is this a foreign judgment. This point is considered as
settled' by the cases Bissell v.” Briggs 9 JMass. 463. Jacobs v.
Hull 12 Mass. 25.  Commonwealth v. Green 17 Mass. 545.  And-
if the judgments of other States in the Union were generally to
be treated as foreign judgments, yet-the relation of Maine  to
Massachusetts at the time when the original judgment in this case
was rendered, constitutes an exception to such rule. The records
of the courts of the parent state prior to the separation, ought to
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be treated as domestic proceedings, within the meaning of the
eighth article of the terms and conditions in the act of separation.

Fessenden, in reply, said that if the language of the ninth section
of the statute was broad enough to include the case at bar, it was
qualified by the thirty fifth, which is in the nature of a proviso ;
and both taken together amount tothis, that in debt ona foreign
judgment, the defendant shall be sued in his own county unless
the plaintiff is an inhabitant of this State, in which case the suit
may be brought in the county of the plaintiff.

The benefit of the objection is not waived by the statement.
The rule adverted to inthe case of the Portland Bank vs. Stubbe
applies to matters of form only, not appearing in the statement
itself. But here the very object of presenting the facts in the
statement is, that this objection should be considered and decided
by thecourt. It was not necessary to plead it in abatement; for
being apparent on the record, it may be pointed out and relied on
in any stage of the cause. Jacobsv. Mellen 14 Mass. 134. It
cannot be waived even by consent of parties, so asto confer a
Jjurisdiction not otherwise existing.  Coffin v. Tracy 8 Caines 129,
The cases cited on the other side have no application here, be-
cause inthem the want of jurisdiction was not apparent on the
record ;”except in the case of Lawrence v. Smith, which proceeds”
wholly on the ground that in cases like the present a plea in
abatement is unnecessary.

This argument having been heard in Jpril last at the adjourned
term of this Court, the opinion of the Court was now delivered

by

Merren C. J. In October 1817, judgment was recovered
against the defendants for the whole penalty of the bond, whick
they and Osgood had signed as the sureties of McMillan.  Allen,
a creditor of McMillan, had execution for a part of said penalty.
Afterwards Palmer, having obtained a judgment against JMeJMil-
lan’s executors, sued a scire facias against the defendants to obtain
satisfaction of his judgment also out of said penalty; and in March
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1824 obtained judgment and had execution in the name of Sargent,
treasurer; a part of this sum was paid on the execution, and the
present action of debt is brought in the name of the present treas-
urer to obtain payment of the residue. In all the actions before
named the defendants appeared and defended ; the last scire facias
was served onthe defendants in Oxford county in this State.
First it is said this action should have been commenced in the
county of Oxford, where the defendants reside; and that as this
irregularity appears on the record, the court must take notice of
it without a plea in abatement. The validity of the objection
depends on the construction to be given to the 9th and 35th sec-
tions of the statute of* 1821 ch. 59. By the 9th sect. when the
plaintiff and defendant both live within this state, all personal or
transitory actions shall be brought in the county where one of the
parties lives ; otherwise, the writ shall abate. The 35th sect.
provides that an action of debt may be brought on a judgment
rendered by a court of record in any other of the United States,
in any court of record of this state, holden for the county in which
either of the parties to such judgment shall dwell or reside. So
also the 34th section provides that an action of debt may be brought
on a judgment of a court of record of this state in the county
where either of the parties to such judgment shall dwell and re-
side at the time of bringing the action, or in the same court where
it was rendered ; the language is the same in both sections as
to the locality of the action in respect to the parties. We do
not perceive any direct repugnance of either of these sections to
the 9th section, which should require of us to give them a differ-
ent construction upon the point in question, where no percepti-
ble reason can be assigned for the distinction. To make such a
distinction between transitory actions only serves to impair the
symmetry of our system of law onthe subject; and ina case, too,
where the Legislature may fairly be considered not to have in-
tended any such distinction. It seems more to comport with
their design to construe the several provisions before mentioned
as affecting the character of all transitory actions in the same
manner and to the same extent as to the particular under consid-
eration. This construction renders it unnecessary for us te
VOL. IV. 17
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decide whether a plea of abatement was necessary ; or, if so,
whether the advantages of such a plea are waived by such a
statement of facts as that before us. :

The second chjection is that the judgment on the last scire facias,
recovered in 1824 agaiast the defendants, is not hinding here, inas-
muchas the court in Massachusetts had no jurisdiction over the de-
fendants, liviag at thetime in thisstate; thatthough process was
served on them in the county of Oxford, and they in person or by
attorney attended the court in Massachusetts,still that such attend-
ance gave the court no jurisdiction, as they had none at the time
the suit was commenced; and the case of Bissellv. Briggs9 Mass.
462, is cited as establishing these principles. Waiving for the
present, all further inquiry as tothe correctness of this argument,
it may be of importance to examine the subject in another point
of view. By the 6th section of the act of Massachusetts of
March 1, 1799, inan action on a bond with penalty, judgment,
when rendered for the plaintiff is to be rendered for the whole
penalty ; and such judgment is to stand as a security for further
damages to which the plaintiff may be entitled ; which further
damages are to be ascertained ona writ of scire facias on said
judgment, {rom the court where the same was obtained ; such is
the law applicable to all bonds. The act of Massachusetts of
March 13, 1806, regulates the proceedings to be had upon sher-
iff’s bonds for the use of any person or persons who are or may
be entitled to the benefit of the same ; but it does not alter the
nature of the judgment to be entered in a suit on suchbond ; but
prescribes the sum for which a creditor shall have execution,
after the amount of his claim against a sheriff, his executors or
administrators, has been legally ascertained. Thus the law stood
at the time ¢“an act relating to the separation of the District
¢« of Maine from Massachusetts Proper and forming the same
‘into aseparate and independent State’ was passed, on the 19th
of June 1819. Several of the provisions of this act are in-
corporated as a part of our constitution; among which is the
following. ¢ And the rights and liabilities of all persons shall
¢ after the said separation, contiune the same, as if the said Djs-
“trict was still a part of this Commonwealth, in all suits pending,
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¢ or judgments remaining unsatisfied on the fifteenth day of March
¢ pext, where the suits have been commenced in Massachusetts
¢ Proper and process has been served within the District of
“Maine ; or commenced in the district of Maine and process has
‘““heen served in Massachusetts Proper, either by taking bail,
“making attachments, arresting and detaining persons, or other-
¢t wise, where execution remains to be done ; and in such suits,
¢ the courts within Massachusetts Proper, and within the pro-
¢ posed state, shall continue to have the same jurisdiction, as if
¢ the said district still remained a part of the Commonwealth.”
We are bound to presume that those who drew and arranged the
provisions of this interesting act, and the Legislature that enacted
it, well knew and duly considered the provisions and principles
of the acts of 1799 and 1806 above mentioned; that they well
knew and duly considered the manner in which any creditor
who had suffered by the misdoings of a sheriff or his deputies,
could legally avail himself of thebenefit and security of the
official bond of such sheriff ; and that they did not intend to render
those provisions less effectual and certain, contained in those two
acts. Indeed, the division of a state is of such rare occurrence ;
and the partition of a general jurisdiction of so much importance
to those whose interests are involved in such partition, we appre-
hend that a liberal construction ought to be givento those provis-
ions, professedly introduced for their protection. The judgment
for the penalty of the bond in question was rendered in 1816,
years before the act of separation was passed;—a portion of that
penalty had on seire facias heen appropriated to the use of Allen ;
the residue remained liable to satisfy the legally ascertained
claims of other suffering creditors to be appropriated to their use
upon scire facias, as provided by the act of 1799. At the time
Maine was separated from Massachusetts, the judgment for the
penalty of the bond, rendered in 1816, remained unsatisfied for
five sixths of its amount, and the only mode of satisfaction pointed
out by the act of 1799 was by the process of scire facias, which in
sucha case as this must be brought in the name of the State
Treasurer, though for the use of a creditor. Now itis well set-
tled that a scire faciascan issue only from the court having cus-
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tody of the record; under the supposed authority of the above quo-
ted provision in the act of separation, the scire facias, on which the
judgment declared on was rendered, was served on the defendants
in this state, by leaving a copy with them ; they understood the
law in the same manner as the plaintiff’s counsel then did, and,
without any coercive process, attended at the court in Massa-
chusetts and defended the action. Onthis ground, without touch-
ing the question as to the validity and effect of judgments rendered
in other states, in ordinary circumstances, our opinion is that the
judgment rendered on the scire facias in Middlesex, October term,
1824, is to be considered by us as conclusive as it would have
been, if Maine had still continued a part of Massachusetts. In
support of this construction it may be observed, that the mode’
by which a creditor is to avail himself of the security of a sher-
iff’s bond is peculiar, depending wholly on the statutory provisions
~above recited—that manifest inconveniencies would attend any
other construction. The judgment for the penalty of the sheriff’s
bond having been rendered in the Supreme Judicial Court of
Massachusetts,that court only, before which the record remains,
can know when the amount of that judgment shall have been ex-
hausted by successive appropriations on scire facias at the instance
and for the benefit of suffering creditors who had substantiated
their claims against the sheriff. Inaddition to all this, we would
observe that these successive writs of scire facias in case of sher-
iff’s official bonds are not original writs; but processes employed
to obtain satisfaction of the judgment for the penalty ; they are,
toall pecuniary purposes, to be considered as a continuation of
the original action, necessary to enable all concerned for ebtain-
ing the fruits and benefits of that judgment which was rendered
before, and was remaining unsatisfied, at the time the act
of separation was enacted. In support of this principle may be
cited the case of Dearborn v. Dearborn 15 Mass. 316, in which
the court decided that a writ of scire facias against bail, was not
to be considered as a new action ; but a regular step in the col-
lection of the original demand. In fact, unless the plaintiff can
avail himself of this mode of proceeding, he is utterly without

remedy. This objection, therefore, must not be permitted to
prevail.
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The remaining objection is that this action cannot be maintain-
ed, because the claim of Palmer was never laid before the
commissioners on the estate of McMillan the late sheriff § and
in support of the objection the defendants rely on the proviso in
the first section of the before mentioned statute of 1806, which
1s in these words: ¢ Provided however, that no such suit shall be
““instituted by any person for his own use, until such person shall
““have recovered judgment against the sheriff, his executors or
* ““administrators, in an action brought for the malfeasance or
¢“ misfeasance of the sheriff or his deputy, or for nonpayment of
‘“apy monies collected by the sheriff or his deputy, in that ca-
¢ pacity ; or a decree of a judge of probate allowing a claim for
¢ any of the causes aforesaid.”—The defendants also rely on the
case of Todd v. Bradford, Adm’x. 17 JMass. 567. Upon exam-
ination of that case it is found to differ essentially from this.~—
There the estate of the intestate was insolvent when the action
was commenced ; and that fact was pleaded in bar, and admitted
by the demurrer. The court thereupon decided that the plain-
tiff had not maintained his suit, as he had not filed his claim
before the commissioners, and therefore could proceed no
further, though his object was wmerely to obtain a judgment as
the basis of a claim against the sureties of the intestate. The
facts in the case before us are far different from these. At De-
cember term 1818, at the C. C. Court of Common Pleas in JWid-
dlesex, Palmer recovered judgment against the estate of McMil-
lan in the hands of the executors of his will, for $156,58, damages
and costs; the executors not pleading the insolvency of the
estate, or disclosing any fact on the record, intimating that such
insolvency existed; and it further appears that in the action of
scire facias, instituted in January 1822, and on which judgment
was rendered in JMarch 1824, no defence grounded on the insol-
vency of McMillan’s estate, was then made ; nor any intimation
to the court that such a fact existed or had been represented to
the Judge of Probate; but the defendants suffered judgment to
be rendered in common form against them, and execution to issue
for the sum of $236,24. Now, it is a general rule and well set-
tled principle, that upon a scire facias, or in an action of debt upon
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judgment, no defence can be admitted which existed prior tc the
judgment ; as was decided in Thacher & al. v. Gammon 12 Mass.
268. The case of Sturgis v. Reed ad’r 2 Greenl. 109, seems di-
rectly in point ; and the judgment, therefore, of Palmer, ageinst
the representatives of JMcJMillan, is not affected by the insolvency
of his estate. The claim has been ascertained by judgment of
law ; and that is sufficient, according to the terms of the proviso
in the act of 1806 ; no other ascertainment is necessary. The
present action is therefore sustainable, by means of which to
recover of the defendants a portion of the penalty for which judg-
ment has been rendered, equal to the amount of the balance now
due, of the sum for which executionwas ordered in JHarch 1824,
for the use of Palmer. The result of this investigation is that
the action is maintainable, and the defendants, according to the
agreement of the parties, must be defaulted.

CrorroN, Ex’r appellant from a decree of the Judge of Probate,
vs. ILsLEY, adm’r de bonis non.

A will made and proved in a foréign country prior to March 20, 1821, may be
filed in the Probate office here, though it be attested by only two witnesses ;
notwithstanding the proviso in Staf. 1821, ch. 51, sec, 14, which, in this res-
pect, is to be taken prospectively.

THis was an appeal from a decree of the Judge of Probate
against receiving and filing a certified copy of the last will and
testament of James Dunn, late of the city of Dublin, in Ireland.

Mr. Dunn, many years since, resided in this county, where he
left personal estate, on which administration had been granted to
another person, and afterwards to the appellee. Whereupon
Crofton, the executor of his will in Ireland, presented at the
Probate office a copy of the will, duly proved and authenticated
there, and prayed that the same might be filed here, pursuant to
the law of this State, and that a letter testamentary might be
granted to him. This was refused by the Judge, on the grouad
that the will being attested by only two witnesses, it wasnot within
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the terms of Stat. 1821, ch. 51, sec. 14, which admits the filing
of such foreign wills only as are attested by three witnesses, like
those made by virtue of the law of this State. It was contended
by the petitioner that his right to file the will accrued under the
statute of Massachusetts of 1785, ch. 12, which authorized the
filing of any foreign will which had been duly proved in a foreign
country, Mr. Dunn having died before the separation of Maine
from Massachusetts ; and that the right, being thus vested, could
not be taken away ; but the Judge was of opinion that the stat-
utes on this subject were to be expounded as all other statutes
‘conferring jurisdiction, which it was always in the power of the
legislature to modify or take away at pleasure ; and that the
right to call on the Probate Court to take cognizance of a will
not executed as the act requires, stood on no better foundation
than the right to require another Court to sustain an action, after
its jurisdiction of such causes had been taken away.

Various reasons of appeal were filed, all tending to the point
taken at the Probate Court, and stated above.

Fessenden, Daveis and Deblois argued for the appellant,—1. that
the disposition and succession of personal property are regula-
ted, not by the law of the country in which it is locally situated,
but by that of the testator’s country or domicil. To this point
they cited Vattel b. 2, c. 7, sec. 85, cap. 8, sec. 109,110,111. Poet.
Comin. lib. 38, tit. 17, sec. 34.  Vinnius Select. quest. lib. 2, cap.
19. Denisart. Collect. de juris domicilii sec. 8. 4. Bynkershoek.
queest. priv. juris lib. 1, cap. 16, p. 334, 335.  Erskine’s Inst. b. 3.
tit. 9, ch. 4. 1 Wooddes. lect. 385. Huber, cap. de conflictu legum
tom. 2 lib. 1 tit. 3, sec. 15, ib. lib. 2, tit. 4, sec. 1, 5. ib. tom. 8,
Lib. 20, tit. 4, and Uib. 42. tit. 3, 4, 5, 7. Coppen v. Coppen 2
P. Wms. 293. Fonbl. 441. Boveyv. Smith 1 Vern. 85.  Sill v.
Worswick 1 H. Bl.690. Hunter v. Potis4 D. & E. 192. Smith
v. Buchanan 1 East 11.  Porter v. Brown 5 East. 131.  Bempde
v. Johnstene 3 Ves. jr. 198. Phillipsv. Hunter 2 H. Bl. 405.
Bruce v. Bruce 2 B. & P. 229. Thorne v. Watkins 2 Ves. 35.
Piper v. Piper Ambl. 25. Burn v. Cole 6 Bro. Parl. Ca. 584, 601.
. 550, 577. Prec. Chan.207.  Somerville v. Somerville 5 Ves.
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786. And this position has been fully recognized and adopted by
the courts in this country in the following cases.  Goodwin v.
Jones 3 Mass. 517.  Dawes v. Boylston 9 Mass. 337.  Richards v.
Dutch 8 Mass. 506.  Stevens v. Gaylord 11 Mass. 256.  Dublin
v. Chadbourne 16 Mass. 441. 9 Cranch 191. Harveyv. Richards
1 Mass. 408. Desebats v. Berquicr 1 Bin. 345. United States ».
Crosby 1 Cranch 115. Robinson v. Campbell 3 Wheat. 212. Dizon
v. Ramsay 3 Cranch 319.

2. They contended that the rights of the parties under this
will were vested by the death of Dunn many years ago, while
the statute of Massachusetts authorizing the filing of every for-
eign will was in force ; and this right the legislature could not '
take away. All wills made and consummated by the death of
the testator prior to the passing of the Stat. 1821, ch. 51, may
be proved under the former law, under which the right to file
this will became vested. The statute of Maive must therefore
receive a construction wholly prospective.  Prior to its enact-
ment, a will of personal property was good, though attested by
two witnesses only ; and if such a will, legally made at the time,
were now offered for probate, the Judge would be bound to re-
ceive it. If this be true as to domestic wills, it is equally so as
to those made abroad ; for both are placed, by our statute, on
the same footing. Pro. Ken. Pur. v. Laboree 2 Greenl. 275.
Dashv. Van Kleick 9 Johns. 477, Puffend. Droit Nat. lib. 1 cap.
6, sec. 6.

Greenleaf, for the appellee, did not controvert the position
that personal property was to be distributed by the law of the
testator’s domicil; but denied its application to the case at bar;
which he said was a question of remedy, merely, and did not
touch vested rights. 'The permission to file any foreign will was
but an indulgence, in the nature of an exequatur; whichthe legis-
lature might at any time withdraw, modify, or repeal. By the
statute of Massachusetts every will, originally proved in a foreign
country, might be filed here, and the executor be recognized in
that character in suits in our courts. The legislature of Maine,
at the revision of the statutes might lawfully have omitted this
provision ; giving the Judges of Probate no power to receive
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probate of foreign wills ; nor to grant letters testamentary but to
our own citizens. Had this jurisdiction been thus wholly abol-
ished, where would have been the right to file any foreign will 2
But instead of abolishing the jurisdiction, they have limited it to
wills attested, like those of our citizens, by three witnesses,
excluding all other testamentary papers. This regulation does
not abrogate any foreign wills ; nor impair any rights vested under
them. It merely changes the mode by which the executor is to
obtain the property, to distribute in his own country. The bond
given to the Judge of Probate by the administrator de bonis non,
is a sufficient protection to the interest of all persons concerned.
Though the want of a letter testamentary may prevent the exe-
~ cutor from suing in our courts in that character ; yet the certified
copy of the will is plenary evidence of his right to receive the
balance of the effects under a decree of distribution, for the
benefit of the legatees; or of their right to a decree directing
it to be paid to themselves. The rights of the legatees, in the
one mode or the other, would always be safe, under the power
of the Judge of Probate, and of this court. And if a suit were
necessary on the administration bond, it would of course be
brought in the name of the Judge, for the benefit of the party en-
titled to the money. Indeed the executor himself would always
be enabled, under such circumstances, to obtain a letter of ad-
ministration, ancillary to that granted abroad, and thus retain the
effects in his own hands.

The rights of legatees being thus secured, the question is re-
duced to a matter of form ;—whether they shall receive their
money by a decree of the Judge of Probate ordering the admin-
istrator to pay it to them,—or to the executor as their agent or
representative, for their use ;—or whether he shall first be

- clothed with the powers of an executor tosue inour courts. And
this subject the legislature had the same right to regulate, that
they have to change the mode of remedy in any other case;
concerning which no doubt has been suggested.

YOL. IV. 18
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After the argument, which was in Jpril last, the cause beinz
continued for advisement, the opinion of the court was now de-
livered by

Weston J. By the laws of most civilized countries, to which
possibly no exception now exists, the disposition of the personal
estate of any one deceased, is determined by the law of his dom-
icil.  With regard to real estate ; the tenure by which it may
be holden, the mode of enjoyment, the instruments and solemni-
ties, by which it may be transferred, and the right of succession
thereto, upon the decease of the owner are uniformly regulated
by all nations, possessing regular governments, so far as we know,
by the lex vei site.

In relation to personal property owned by persons res-
ident abroad, who had deceased, after moking a testamentary -
disposition thereof, according to the law of their domicil, proved
and allowed by the regular foreign jurisdiction, the laws of
Massachusetts, prior to the separation, had prescribed a mode
of giving effect to such dispositions, without reuqiring any partic-
ular mode of executionor authentication abroad. The statute
contained a clause, providing that nothing therein < shall be
¢ construed tomake valid any will or codicil, that is not attested
““and subscribed in the manner the laws of this commonwealth
«direct, nor to give operation and effect to the will of an alien
¢« different from that which such will would have had, before the
¢ passing of this act.” A prior statute of Massachusetts had
prescribed, that wills devising lands, tenements, and heredita-
ments, should be attested by three witnesses ; but contained no
provision as to the attestation of wills of personal estate only.

In the revision of the general statute laws, which was made
in this state in 1821, it was deemed a convenient mode to digest
and arrange into one act, statutes relating to the same subject
matter which had passed at successive periods. In regard
to wills, the Legislature thought proper to abolish the dis-
tinction, which had previously existed, between wills of real
and of personal estate ; and to require the same attestation in
the latter as in the former. The proviso, before referred to, in
the act of Massachusetts was continued, probably without con-
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sidering that, in the connexion in which it now stands, in the statute
of Maine, its most obvious construction would seem to require,
that the attestation of three witnesses was deemed necessary in
a foreign will of personal estate ; although without such attesta-
tion, it might be valid by the law of the testator’s domicil, of
which the probate by the foreign jurisdiction, is the conclusive
and only evidence. As our laws in this particular, may generally
be unknown to the testator abroad, and as it is not easy to con-
ceive that our legislature were unwilling to give full effect to
the right, now so universally recognized, of disposing of personal
property, in conformity with the laws of the country, where the
deceased had his domicil, we are not inclined to believe that
they intended to introduce a provision, inconsistent with this
principle.  Whether the words of the proviso warrant a construc-
tion giving effect to such wills, not attested as our laws require,
or whether further legislation upon the subject may not be found
expedient, we give no opinion ; as in the view we have taken of
the case before us, the determination of this point is not neces-
sary to its decision.

In the revised statute of 1821, the legislature, so faras altera-
tions were made in the prior law, intended to prescribe new
rules for the future, not for the past. Upon every sound princi-
ple of construction, laws should be prospective in their operation.
The past, when private rights are concerned, is not within the
legitiméte scope of legislation ; and although the tense used,
according to the strict rules of grammatical construction, may
seem toregard the past, yet this oftenarises from considering
events, then future, as past inreference to proceedings provided
for and regulated, which must necessarily succeed these events
in the order of time. This results as well from the imperfection
of language, as from a want of attention and accuracy in the use_
of it. ‘

With regard to wills made prior to the enactment of the statute
of Maine, which had become consummate by the death of the
testator, and which had been made according to existing laws,
continuing in force to the period of his decease, it never could
have been the design of the Legislature to vacate and annul them
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and to leave the estate bequeathed to pass in different channels ;
thus defeating the lawful intentions of the testator. If they
had power to do this, nothing short of the most express and une-
quivocal language could justify such a construction We are
satisfied that the provision requiring the attestation of wills of
personal property by three witnesses, must be deemed prospec-
tive in its operation; and that it does not affect such as had become
consummate prior tothe passage of the law. If the will in
question had been a domestic will, it was entitled to probate ;
and there is therefore nothing in the proviso to prevent its being
filed and recorded as a foreign will, in the probate office in this
county.

In conformity with this opinion, the decree of the Judge, in the
court below, is reversed ; and the case remitied to him, with a
direction that he permit a copy of the will and codicil of the
said James Dunn, with the probate thereof, to be filed and record-
ed in the probate office for the county of Cumberland ; and that
he cause such further proceedings to be had in the premises, as
to law may appertain.

TuEe INHABITANTS OF DURHAM, plfs. in review, vs. THE INHARI-
TANTS OF LEWISTON.

The legislature of this State has no authority, by the constitution, to grant a re-
view of a suit between private citizens.

Uron the record in this case it appeared that the original judg-
ment was rendered at November term 1822;—that at May term
1824, on the petition of Durham areview was granted :—and that
no writ of review having been sued out returnable at the next
term in November 1824, the legislature, on the petition of the
plaintiffs in review, authorized them, by a resolve passed Feb.
23, 1825, tosue out and prosecute the present writ of review,
at the then next term of this court, which was done accordingly.
The defendants pleaded in abatement that the writ of review



. MAY TERM, 1826. 141

Durham v. Lewiston.

was not sued out and returnable to the next term following that
at which it was granted;—to which plea there was a general
demurrer.

The principal question arose upon the right of the legislature
to authorize the suing out of this writ of review.

Fessenden and Daveis argued in support of the demurrer.

There are no limits tothe power of the State legislature,
except what are imposed by the constitution of the State, and of
the United States.—Whatever authority it possesses, is tran-
scendent. Notwithstanding the theoretic division of powers, a
practical line of demarcation is still to be settled ; and perhaps
this very uncertainty is one of the excellencies of a mixed con-
stitution, the scheme of which is to prevent any one of its princi-
ples from being carried so far as, taken singly and theoretically,
it might go. Thus, among their undisputed powers, the judiciary
possesses a power of interpreting statutes, almost equivalent to
simple legislation; and the legislature possesses that by which
they are enabled to remedy the apparent defects of existing pro-
Visions, and to declare their sense of the existing laws. Thus
also it changes relative rights at pleasure, by setting off a citizen
from one town to that adjoining him ; it remedies the defects of
ministerial acts, and confirms irregular, and completes imperfect
judicial proceedings.

The constitution does not attempt to define the judicial author-
ity ; but leayes it to be ordained and distributéd by the legisla-
ture, and parcelled out in such portions as it may see fit, in its
general discretionary superintendence over the municipal con-
cerns of the community. The residuum of such power remains,
therefore, by the necessary constitution of the State, in the legis-
lature. Having no court of chancery jurisdiction, the legislature
does necessarily possess some chancery powers. The authority
of its acts of this class is familiar in cases affecting the estates
and rights of minors, and other persons incapacitated by law ; in
respect to which the State legislature may be said to contain the
elements of chancery jurisdiction. And these powers extend to
granting relief in all cases of accident, mistake, and hardship.
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This case is clearly distinguishable from that of Lewis v. Wekh 3
Greenl. 326, which was a case of appeal. Almost the whoie
jurisdiction of this court is appellate; and the statutes regulatiag
appeals require them to be pursued within limited periods; after
which the rights inevitably lapse, and cannot be revived consist-
ent with the rights of the adverse party, which have beceme
vested by the omission. Hence an act of the legislature to grant
an appeal from a final legal judgment, may amount to an act to
vacate such judgment. Reviews, however, stard on a different
footing. Besides the inherent power of this court to grant new
trials at common law, it has a general power to sustain applica-
tions for reviews, if presented within three years from the rendi-
tion of judgment. During this period the case isso within the
power of the court to grant a review, and so under the control of
the party who may apply for it, that the party obtaining the judg-
ment can, in no sense, be considered to have acquired a vested
right under it, which it would be illegal and unauthorized to dis-
turb.

The statute does not require that the review should be prose-
cuted at the term next after it is granted. This restriction is
only imposed by a construction, in the case of Hobart v. Tilton 1
Greenl. 399, of a statute of Massachusetts, different, in its provis-
ions, from ours, which imposes no positive limitation in point of
time. And our statute, having been enacted since that decision,
may be considered as taking away the effect of the voluntary
limitation thereby constructively imposed upon the power of the
judiciary.

But the case is, at least, within the discretionary power of the
court. It isa judicial writ, upon which the court may impose
the condition that it shall be entered at the next term ; and may
relieve against its own restriction. The legislature, in the gen-
eral law, and in the resolve passed touching this case, has indus-
triously expressed its opinion of the merit of such applications ;
and has, by implication, removed the barrier imposed in Hobart
v. Tilton, and the court, in the case of Clap v. Joslyn 1 JMass.
129, has indicated the course to be pursued in similar cases. to
administer substantial justice, and relieve parties from the effects
of extraordinary accident or mistake.
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Adams, for the defendants, relied upon the objection that the
resolve authorizing the prosecution of this suit was unconstitu-
tional, and void ; it being an exercise of judicial power, and
therefore against Jrt. 3, sec. 2, of the constitution ; and it being
also a violation of rights already vested, as it went to suspend
the operation of a general law, in favor of a particular case. To
this point he cited Const. Maine, art. 1, sec. 11, 13. Holden v.
James 11 Mass. 396. Merrill v. Sherburne 1 N. Hamp. Rep.199.
Lewis v. Webb 3 Greenl. 326. And he contended that the case
of Hobartv. Tilton 1 Greenl. 399, was not affected by any subse-
quent legislation ; and that at the time of passing the resolve, the
law requiring every writ of review to be entered at the next
term after it was granted, was in full force, and obligatory on
these parties as well as all other citizens.

This cause having been argued at the adjourned sessionin pril
last, the opinion of the court was now delivered by

MerLen C. J.  On the facts appearing on the record in this
cause, the question is whether the writ shall be sustained, or the
plea adjudged good. The cause hasbeen ably argued on both
sides. One object of the plaintiff ’s counsel has been to distin-
guish this case from that of Lewis & al. v. Webb 3 Greenl. 326,
in respect to the constitutional authority of the legislature to pass
the resolve in question and give it its intended operation. ~The
soundness of that decision is not questioned ; but as the two cases
in some respects were different, we have attentively listened to
the arguments, that we might become satisfied whether there is
any difference of such a character as to leave the present case
unaffected by that decision ; and after mature consideration, we
" are all satisfied there is no such distinction. ~We therefore lay
the resolve out of the case, and proceed to examine the other
grounds on which it is contended that the writ may be maintained.
And here, in the first place, it is contended, that upon a fair
view of the decision of this court in Hobart v. Tilton 1 Greenl.
399, the writ in this case was entered in season, it being at the
second term after the review was granted. That case presents
two principles. There the writ was entered at the second term
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after the review was granted, and a plea in abatement was filed;
the court decided that the plea was good and abated the writ.
Thus far that case is directly in point, and we are by no means dis-
posed todisturb it. But asthe court had then been recently organ-
ized, they considered it proper, after having decided that the plea
was good, to lay down the principle of the decision, with one limi-
tation, in respect to future cases ; which was that in certain cases
the court might, by a special order, passed at the time of granting
the review, authorize the prosecution of the writ of review at the
second term, when reasons existed, rendering such order necessa-
ry or proper. In the case before us no such order was passed or
requested. After this decision, the law upon the subject was con-
sidered as setiled, and the practice was conformed toit. Theleg-
islature has so considered it ; and by the act of 1826, ch. 347 has
enlarged the principle, and declared that a writ of review, in cer-
tain cases may be entered and prosecuted at the second term.
We feel bound by our decision and this legislative recognition of its
force and effect. In the case of Hobart v. Tilton, after abating
the writ for its irregularity, we received a new petition and
granted a review, in the same manner as the Supreme Judicial
Court of Massachusetts had done before ; soin this case, after
the failure to enter and prosecute the writ of review at the first
term, another application might have been made for a review ;
as at that time the three years allowed by law for granting a
review had not elapsed ; but no such application was made, and
the reasons which have in argument been assigned in excuse for
not suing out the writ of review and causing it to be served and
entered in season, donot apply to the omission to renew the peti-
tion for review within the legal term. It is said that a doubt
existed in the minds of counsel as to the power of the court to
grant a review a second time, when a failure to sue out the writ
had occurred ; but we did grant a second review in Hobart v.
Tilton, under our statute. We cannot on this account bend a
principle of law ; nor can it be justice to the town of Lewiston for
us so to do, even if it could be done consistently with settled
principles. Bat it is in the last place contended that the writ
may be sustained upon the principles adopted by the court, in the

&
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case of Clapv. Joslyn 1 Mass. 129. We cannot consider that
case as an authority or entitled to very great consideration.
Clap applied for areview; and itseems the court granted it
without notice to Joslyn ; and when a writ of review was sued
out and served, the defendant appeared and obtained a rule on
the plaintiff to shew cause why it should not be quashed for
want of notice ; the court, perceiving the dilemma in which the
parties were placed by their premature decision, quashed the
writ of review, though they protested that they were not obliged
to quashit; they even said that the writ of review might be con-
sidered as an order of notice ; and yet they did not so consider
it. It is difficult to see how such a principle could be sustained,
as the statute of reviews requires a petition, hearing upon it, and
a judgment of court granting a review ; and then provides that
after all this the petitioner shall sue out a writ of review in com-
mon form, to be served on the opposite party. We cannot adopt
a course of proceeding so evidently opposed to the language and
spirit of the law. Besides, experience has proved how impor-
tant it is that courts of justice should observe regularity and con.
sistency in those rules which are established for the government
of matters of practice ; matters of frequent occurrence, and
extensive operation in their effects. Rules are easily understood,
though principles are often doubtful in their application.

Upon a view of all the facts in this case and of the principles of
law applicable to them, we feel ourselves bound by our former
decisions ; and we are unanimously of the opinion that the plea in
abatement is good and sufficient in law, and that the defendants
must have judgment for their costs.

VOL, IV, 19
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BarteLs vs. Harris.

Where a creditor, who was also the surety of a debtor on the eve of stopping
payment, received from him his whole stock in trade, accompanied by a bill
of parcels, at the foot of which payment was receipted in the usual form ; and
at the same time the parties execated an indenture of two parts, declaring the
conveyance to be intended as security for the debt due to the grantee and cer-
tain others, for which he stood liable as surety or indorser, with power to sell for
payment of these debts, and a covenant to pay over the surplus to the debtor or
his order on demand ;—it was held that both the instruments taken tegether
amounted to a mortgage ; and that it was a valid transaction against other
creditors for whose debts no provision had been made ; the jury having found
that no fraud was actually intended.

Turs was an action of replevin, against a deputy sheriff; for
divers goods, the property of which the defendant alleged to be
in one John B. Cross, against whom he had several precepts, by
virtue of which the goods were attached, July 15, 1825.

At the trial, which was before the Chief Justice, the plaintiff
produced a bill of parcels of the goods, made by Cross to him,
comjprising his whole stock in trade, and receipted in full in com-
mon form, bearing date July 8, 1825. He also exhibited one
part of an indenture of two parts, made on the same day, between
him and Cross, reciting the transfer of the goods by the bill of
parcels, to the amount of $4466,02, and that this transfer was
made ¢ to secure in part the said Bartels for sundry liabilities he
‘¢ 1s under for said Cross by reason of his having indorsed several
“‘ potes of hand made and signed by said Cross, and also to secure
“said Bartels and his partner for a certain sum due them on book
«“account, and for a note indorsed by them,”—which liabilities
are enumerated, amounting to something over 8000 dollars ;—
and by which it was agreed between the parties that Bariels
should make sale of the goods to the best advantage, and apply
the proceeds to the payment of the enumerated debts. and after-
wards account with Cross for the balance, should any remain in
his hands.

One of the subscribing witnesses testified that on the day the
writings were signed, he was asked by the plaintiff if he would
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attend his store; saying he expected to purchase Cross’s goods ;—
that he was sent for on Saturday night, July 9, about sunset, to
witness the signature of the papers at Cross’s store,where a for-
mal delivery was made of the goods. At this time Bartels said to
the witness that it might be as well not to mention the transaction,
till he and Cross should return from Calais, to which place they
were immediately going, and did set out on the following day, for
the purpose, as Bartels said, ¢ to secure the property which
Cross had there”—he having at that place another store of goods,
and a large quantity of lumber. Bartels left the witness in pos-
session of the store, engaging to see him paid for his services, but
without stipulating for any certain sum ; and instructed hLim not
to mention the conveyance, but to keep up the name of Cross
over the door, unless the creditors of Cross should ““make astir;”
in which case he advised him to put up the witness’s own name
in its stead, especially if Seaver, (who afterwards was the princi-
pal attaching creditor,) should make a stir; but he left it to the
judgment of the witness. The store was accordingly kept open,
under the name of Cross ; but on Wednesday or Thursday the
witness deemed it prudent to take down that name and put up his
own ; and on Friday Seaver caused the goods to be attached.

The writings were prepared by Cross, and conveyed all his
visible attachable property, except his household furniture, and
his goods at Calais. He was the brother inlaw of the plaintiff,
and was at this time reputed to be insolvent. No persons were
present at the transaction except the witness before mentioned,
and the two clerks of the parties. ‘

It was proved by the defendant that Bartels, after his return
from Calais, told Seaver that the object of the conveyance was to
prevent attachments, and to prevent Cross from being broken up ;
observing at the same time that he had not been aware of the
extent of Cross’s debts,—that he was liable to a large amount as
his indorser,—and that he was apprehensive the property would
not be sufficient to secure himself. Seaver complained that Bas-
tels had taken a conveyance of all the visible property, leaviug
nothing for other creditors to attach ; and asked him why he had
not taken an assignment of his notes and accounts; to which he
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replied in substance as before, that the object was to prevent
attachments. It was also proved by the defendant, that on the
Monday or Tuesday after they started for Calais, the witness
© whom Barlels had left in charge of the store, being asked where
Mr. Cross was, replied that he had ¢ gone out ;”’ leaving it to be
inferred that he was in town about his ordinary business.

Upon this evidence, the Chief Justice instructed the jury that
as the deed of conveyance from Cross to the plaintiff referred to
the schedule or bill of parcels as containing an enumeration and
description of the goods conveyed, they might both be taken as
parts of the same conveyance ; and as the deed contained a state-
ment of the grounds and reasons for making it, and on the face of it
appeared to be, and was intended to be, a conditional conveyance,
the mere addition of the words ¢ received payment,” which pre-
ceded the name of Crossat the bottom of the bill of parcels, and
the form of the bill itself, would not alter the case ; and that
therefore it might and ought to be considered as a mortgage of
the property, and not an absolute sale. e also instructed them
_ that if they should be satisfied from all the evidence that the con-
veyance or mortgage was given to and received by the plaintiff,
not for the purpose therein specified, of securing him against his
liabilities on Cross’s account, but for the purpose of defeating the
rights of other creditors, and in this manner obtaining the proper-
ty and appropriating it to the use and benefit of Cross, then they
ought to set aside the conveyance as fraudulent, and find for the
defendant. But if, from a view of all the evidence, they should
be of opinion that the conveyance was made by Cross, and receiv-
ed by the plaintifl, with an honest intention to protect himself, as
far as he could by its means, from loss on account of his liabili-
ties as surety for Cross and his demands against him ; then the
mortgage was valid in law, although by receiving it, and obtain-
ing the goods conveyed by it, he also intended to prevent or de-
feat the attachments of other creditors ; because such a defeat
of attachments would be the necessary consequence of a fair,
- houest, and legal conveyance of the goods to the plaintiff; and
of course they ought to find for the plaintiff ; which they accord-
ingly did. And the question whether these instructions were
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correct ; and whether the verdict was against law, or the weight
of evidence, was on motion of the defendant referredto the court.

Orr and Greenleaf, for the defendant, argued that the transac-
tion, was a legal fraud upon creditors.  The bill of parcels was
in the usual form, and was receipted ; to enable Bartels to shew
to the world an absolute title to'the goods. Yet no consideration
was paid, not even by cancelling his own debt.  Being intended
only as a protection against liabilities, it should have been in
terms a mortgage ; otherwise, it is void. Gorham v. Herrick
2 Greenl. 87. If both of the instruments are to be.taken together,
they amount to a receipt and release under seal, which Cross
would be estopped to deny, should he attempt to set up the deliv-
ery of the goods in bar of an action by Bartels for the debt due to
himself.

If it was not an absolute conveyance to Bartels, then it created
a tenancy in common between Cross and his creditors, who might
lawfully attach his interest in the goods ; Bartels being placed in
the situation of a trustee, acting in their behalf.  Estwick v.
Cuaillaud 5 D. & E. 420, 423.

But the case shews conclusive evidence of fraud ; of which
the court are the proper judges. The conveyance was made by
an insolvent debtor, to his brother in law, secretly, of all his tan-
gible property, for the avowed purpose of preventing attach-
ments, and without the payment of any consideration. Its object
and effect were to delay creditors, and turn them round to another
remedy, and this too against a trustee of the debtor’s own ap-
pointment. The law entrusts to a debtor no such power. 4
Dal. 88. 4 Day 150, 151, 156.  In its best form it appears to
have been a contrivance between the debtor and one creditor, to
delay the others ; and therefore is void. 5 D. & E. 421. The
" subsequent payments of the plaintiff do not affect the case ; for
if the conveyance was void for fraud in the concoction, it cannot
stand as a security for subsequent advances. Sands v. Codwise 4
Johns. 536.  Merrill v. Meacham 5 Day 341. On these grounds
they insisted that the verdict was manifestly against the evidence
in the cause, and ought therefore to be set aside.
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Long fellow, for the plaintiff, contended that the bill of parecels
and the indenture, being taken together, amounted to nothing
more than a conditional conveyance, or mortgage, to secure the
plaintifl against his liabilities as the surety of Cross, with power
to sell for that purpose.  His liabilities formed a sufficient con-
sideration for this sort of conveyance ; and all tutention of fraud
on the part of the plaintiff is negatived by the finding of the jury.
No tenancy in common can exist in these cases ualess the con-
veyance is absolute ; nor unless the property conveyed is more
than sufficient to pay the debts of the grantee ; but here the case
finds a great deficiency.

As to the motion to set aside the verdict, it isnever done unless
the Judge certifies that he is dissatisfied with it ; nor even then,
if there was evidence submitted on both sides. 6 Dane’s Abr.
245, 253. T Mass. 205. Ward v. Center 3 Johns. 271. De Fonclear
v. Shottenkirk 3 Johns. 170.

Weston J. at the ensuing June term in Kennebec, delivered -
the opinion of the Court as follows.

The plaintiff in this action having a book account against John
B. Cross for seven hundred and fifty dollars, and having also made
himself liable as indorser and surety for said Cross for upwards of
seven thousand dollars, took a transfer of his stock in trade,amount-
ing to four thousand, four hundred and sixty six dollars. There
was executed at the time of the transfer a certain indenture, by
which the plaintiff covenanted to sell the goods transferred to him
upon the best terms in his power, and, after deducting the neces-
sary expenses, to apply the proceeds to the payment of his own
demand, and of such sums as he had become liable for and
to pay over the surplus, if any should remaiu, to the said Cross.
Another instrument executed at the same time, was a particular
schedule of the said goods, which was referred toin the indenture.
Both papers were attested by the same witnesses. The schedule
was in the form of a common bill of parcels ; closing with the
words ¢ received payment,” and signed by Cross. There was
no reference in the schedule to the indenture. The judge, who
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presided at the trial, instructed the jury that the indenture and
the schedule referred to therein, constituted but one instrument,
and that, notwithstanding the form of the schedule, and the words
“received payment,” which were explained in the indenture,
the consideration for the transfer being there fully set forth, it
was to be deemed in the nature of a mortgage of the property,
and not an absolute sale of it.

This construction is resisted upon the ground that as the sched-
ule, or bill of parcels, is itself evidence of an absolute sale or
transfer, and has no reference to the indenture, the sale must
be regarded as absolute and therefore within the principle of the
case of Gorham v. Herrick, cited in the argument, liable to be
defeated by subsequently attaching ereditors. The form of the
schedule, connected with other facts of a suspicious aspect, un-
explained, might be a circumstance indicative of fraud; but being
expressly referred to in the indenture, and its extent and mean-
ing there specially stated and limited, we must consider the
schedule as qualified by the indenture, and gather the intention
of the parties from both these papers; and viewing them together
the meaning is too plain to be misunderstood. The evidence of
fraud, so far as it may arise from the form of the papers, isin a
great measure repelled by the fact that they were both attested
by the same witnesses, three in number, by a resort to either of
whom, the existence of the indenture could have been ascerfain-_
ed ; although it is not noticed in the schedule.

The plaintiff, being the creditor and surety of Cross to a large
amount, had a right to take measures for his security. For his
own debt he was at liberty to have taken an absolute transfer, or
a qualified one. The consideration of his liabilities, he having
then made no actual payments on that account, was sufficient to
justify a qualified transfer of the goods, for the purposes of indem-
nity, which is the ground distinctly stated inthe indenture; unless
the object of it was to defeat or todelay other creditors. The
evidence, tending to shew this, was submitted to the jury, and
they were instructed to consider the transfer as invalid against
the creditors of Cross, if they were satisfied, it was made, not to
secure the plaintiff, but to defeat or delay them. But that if the
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plaintiff’s object was todefeat other creditors, in order to secure
himself, he might lawfully do this, having a just right to prefer
himself to others, and if they were defeated or delayed, this con-
sequence could have no tendency to vitiate the transaction. The
jury found for the plaintiff ; and we do not perceive any ground
upon which the verdict can be disturbed. The amount of the
goods was insufficient for the plaintiff’s indemnity. The plaintiff,
being deeply involved as the surety of Cross, and believing him to
be insolvent, was well justified in resorting to all lawful means
for his indemnity. Under these circumstances, his own security
must necessarily have been the motive, which quickened his
diligence, and viewing the nature of the transaction, as detailed
in both the papers, we cannot regard the conclusion, to which the
jury have arrived, as unsupported by the evidence.

It has been urged that, upon the facts proved, the judge should
have distinctly instructed the jury, that this was a clear case of"
legal fraud. In the case of Estwickv. Caillaud, 5 D. & E. 420,
cited in the argument, the court say that fraud is sometimes a
question of law, sometimes a question of fact, and sometimes a
mixed question of law and of fact ; and that if a decision is to be
had on the face of the deed, that is a question of fraud in point
oflaw. The law will be the same in regard to any other instru-
ment in writing, not under seal, where the evidence of fraud
appears in the instrument itself. There were strong circumstan-
ces inthe case cited, from which to infer legal fraud ; which
was however repelled by explanatory evidence. As the deed
itself furnished no proof of fraud, the question was left at large
to the jury, whether it was a fair transaction between the parties
without meaning to defraud other creditors ; and a verdict being
returned for the plaintiff the court refused to set it aside.

In the case before us, no evidence of fraud arises in our opin-
ion, from the papers taken together. The course pursued by the
plaintiff appears to have been somewhat indiscreet ; and in some
parts of it, he manifests a disposition to conceal his operations
from the observation of Cross’s other creditors ; but this seems
to have been done rather with a view to secure himself from loss,
thanto favor Cross at their expense; his claims are as meritorious,
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and entitled to as much favor, when limited to the payment of
his own debt, and to indemnity for the sums for which he stood
responsible, as those of other creditors. The declarations made,
and.circumstances relied upon, as evidence of fraud, being sus-
eeptible of explanation, and capable of being understood in a
sense which would leave the plaintiff free from the imputation
of being influenced by any intention to defeat other creditors,
except what must necessarily arise from the measures he had a
right to pursue to secure himself, it presented a case falling
within the province of the jury ; and was in our opinion submit-
ted to them with proper instructions from the presiding judge.

The case finds that there wasno surplus; but if there had been,
it was accessible to creditors, through the medium of the trustee
process. There is no foundation for the position, that by reason of
this possible surplus, Cross was tenant in common with the plain-
tiff ; and that the latter could not therefore be entitled to main-
tain replevin. The interest of the mortgagee, either of real or
personal property, is distinct, several, and paramount, and entitles
him to possession in all cases, where the thing pledged is a per-
sonal chattel ; and also, where it consists of real estate ; unless
it is otherwise expressly agreed in the deed.

The motion to grant a new trial is overruled and there must be

Judgment on the verdict.
VOL. IV. 20
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PorTER, Judge, &c. vs. STURDIVANT, adm’r.

A statute granting chancery powers to relieve against all penalties and forfeitures,
in actions at common law, it seems may be allowed, if such is its general lan-
guage, to operate upon penalties and forfeitures already incurred at the time of
its enactment ; without violating the principle that vested rights are not to be
disturbed ; the party injured having still the right to recover all which, in
equity and good conscience, is due to him.

THis was an action of debt on the bond given by Sylvanus Drink-
water, as administrator on the estate of Pyam Prince, for the ben-
efit of whose children this suit was commenced ageinst Drink-
water’s administrator.

The ground of the plaintiff’s claim, as indorsed on the writ,
was for mismanaging and squandering the estate of Prince.

In a case stated for the opinion of the court, the point originally
presented was, whether the administrator was justifiable in de-
fending, at the expense of the estate, the action of Daniel Drink-
water against him in that capacity. That action was a writ of
entry on a mortgage made by Prince to the demandant, and it was
resisted by the administrator, representing creditors as well as
heirs, on the ground that nothing was due to the mortgagee, and
that the transaction was fraudulent and void. It is reported in 4
Mass. 354, where it appears that the defence was not admitted
as legal, and it was said by Parsons C. J. that the administrator
ought in equity to pay the costs af the defence out of his own
pocket.

It was agreed in the present case that the defence of that ac-
tion was advised by eminent counsel, and undertaken with the
concurrence of all the guardians of Prince’s children, they then
being minors ; and that the expenses were charged and settled
in the administration accounts, the first of which was settled in
1805, and the last in October 1808, on all which accounts notice
was duly issued, and at the settlement of the last of which one of
the guardians was present. The estate was represented insolvent.
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The proceedings in the Probate office were referred to as
parts of the case, and copies of them annexed ; and it was agreed
that if the opinion of the court shouldbe in favor of the plaintiff,
the defendant should be defaulted and heard in chancery.

Todd, for the plaintiff, argued that the conduct of Drinkwater,
in charging the expenses of defending the former suit to the estate
of his intestate, and procuring the allowance of them by a decree
of the Judge of Probate, after they had been declared chargeable
in equity to himself alone, by the highest tribunal, was fraudu-
lent ; and that a decree thus obtained, could not protect him.
Walker v. Witter Doug. 5. On any principle the decree is no
bar, its merits being examinable by this court whenever the
record is before them, whether by appeal, or by suit on the bond.
Deanv. Dean 3 Mass. 258. And he relied on the opinion of the
court in Drinkwater v. Drinkwater, admr. 4 Mass. 354, as the ground
of charging the administrator in this action.

On examination of the papers amnexed to the statement of
facts, it appeared that Drinkwater had never in fact returned any
inventory of Prince’s estate, according to the condition of his-bond;
but that the paper filed and recorded in the Probate office as an
inventory, and made the basis of all the subsequent proceedings,
was made out by three appraisers appointed and sworn by a Jus-
tice of the peace, before the grant of any administration, accord-
ing to an irregular practice sometimes allowed at that day. This
paper, however, contained a true list of all the estate which
came to the hands of the administrator.

Todd hereupon contended that he ought not to be admitted to
ahearing in chancery, the neglect to return an inventory being a
forfeiture of the whole penalty of the bond, by Stat. 1786, ch. 55,
sec. 2, which was in force when this bond was given. The right
to this penalty was fixed at the time of the breach; and it was
not in the power of the legislature to take away or impair it by
any subsequent statute.  Wales v. Steison 2 Mass. 146. 6 Bac.
Abr. Statute C.  Calder & uz. v. Bull 3 Dal. 397. Vanhorne v.
Dorrance 2 Dal. 304. Socicty &c. v. Wheeler 2 Gal. 134, Dash .
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Van Kleeck 7. Johns. 477. Callv. Hagger & al. 8 JMass. 423.
Foster & al. Exr’s v. The Essex Bank 16 Mass. 271.

Gfeenlcaf, for the defendant, contended that it was the duty of
the administrator to defend the suit brought upon the mortgage,
he being sued in that capacity, and representing creditors as well
as heirs ; because, by proving that nothing was due, he would
have prevented the mortgagee from obtaining judgment. Vose
v. Handy 2 Greenl. 322. Even the costs of suits commenced by
executors may be charged upon the assets in their bands, if pru-
dently commenced ; Hardy v. Call 16 Mass. 532. Brooks v.
Stevens 2 Pick. 68 ; much more the costs of suits against them.

If the paper returned as an inventory is not a performance of
the letter of the condition of his bond, yet the defendant ought to
be admitted to a hearing in chancery ; this being a case to which
the Stat. 1786, ch. 55, sec. 2, was not intended to apply. The
severe exaction of the whole penalty of the bond, authorized by
that statute, was enacted against the contemptuous refusal, or
grossly culpable neglect of an administrator to exhibit any account
whatever of his doings. In such cases, if he had returned an in-
ventory, he was chargeable with its whole amount ; if not, he
was rendered liable to pay the whole penalty of his bond. Tt .
could never have beenthe intent of the legislature to inflict such
vengeance on an administrator who henestly endeavored to com-

ply with the law, and actually accounted for all the estate which
came to his hands.

But if such had originally been the intention of the legislatﬁre,
yet that statute isno longer in force. The Stat. 1785, ch 22,
provided for a hearing in chancery after forfeiture found or con-
fessed, in every action on penal bonds. By the Stat. 1786, ch.
55, an exception was introduced in certain cases of administra-
tion bonds ; and this exception was repealed by Stat. 1816, ch.
94, which was re-enacted in our Stat. 1821, ch. 50. The for-
feiture now claimed is in the nature of a fine or penalty for not.
returning aninventory ; and is like the treble damages sometimes
given in certain eases of trespass, the right to which does not be-
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come vested till action brought. No man’s vested rights can be
considered as disturbed so long as the tribunals are open for him
to recover all which is due to him in equity and good conscience.

MeLLex C. J. in delivering the opinion of the court, observ-
ed that the statutes of 1786, ch. 55, and of 1816 ch. 94, were both
expressly repealed by our statute of 1821, ch. 50; and the pro-
vision of . the latter statute, directing the award of execution
for such sum only as should be deemed reasonable, was
wholly prospective. The question therefore is, whether the
award of execution in this case depended on the general statute
regulating judgments on penal bonds ;—or whether the right of
the plaintiff to the whole penalty was secured by the saving
clause in our general repealing act, passed in 1821, in these
words,—*¢ saving also to all persons all rights of action, in virtue
¢ of any of the acts hereby repealed ; and all actions and causes
¢« of action commenced in virtue of or founded on said acts, or
¢ any of them, in the same manner as though this act or any acts
¢« revising and virtually repealing said former acts had never
““beenpassed.” As the present action had not been commenced
when that act was passed, it does not seem to fall under the last
member of the sentence. Is -the plaintiff’s claim to the whole
penalty secured under the words ¢ saving also to all persons all
“rights of action in virtue of any of the actshereby repealed”?
The construction contended for by the defendant does not take
away or impair the plaintiff’s right of action. He is still in this
action, entitled to the full benefit of all that reason and justice
can require. Besides, on looking into the statute of 1786, ch. 55,
we perceive that his right of action does not depend on that statute,
but existed independent of its provisions, as they manifestly shew.
The act is entitled ““an act for regulating the proceedings on
«¢ probate bonds in the courts of common law, and directing their
“form in the Supreme Court of Probate.” The first section
prescribes the form of judgment ; and then, ¢ as a directory for
¢¢ what sum execution ought to be awarded upon an administration
“hond, when it shall appear upon confession, verdict, demurrer,
‘“or otherwise, that the penalty is forfeited,” the second section
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contains a variety of specific provisions as to the mode of as:er-
taining the amount for which execation shall issue in the cases
mentioned. The preamble speaks of the manner in which judg-
ments had been given before the law was passed ; and introduces
some new modes of proceeding ; but it professes nothing more.
Whether the plaintiff’s right of action is founded on any cther
statute, or on the principles of the common law, is immateriz! ;
in either case the right of action is saved; but it is modified, both
in the course of proceeding, and in the amount for which execu-
tion is to be issued. It can be no interference with the right of
‘action, to reduce the costs of suit below their legal amount by
the law in force when the right of action accrued ; nor is it a
violation of any sound principle to mitigate the severity of a pen-
alty, and award tothe party injured as much as he deserves in
equity and good conscience to receive. The grant of this chance-
ry power as to penalties and forfeitures, and its operation upon
those contracts where such penalties and forfeitures had been
incurred before the power was given, seems to form an exception
to the principle contended for by the plaintiff’s counsel ; such a
law does not appear to be retrospective and void ; nor to disturb
any of those vested rights which are to be protected.

But it is not necessary to place the decision of this cause upon
these principles, and this reasoning ; because the parties in this
case have agreed, as we find in the statement of facts submitted
to us, that if the court should be of opinion that the action is main-
tainable, the defendant should be defaulted and heard in chance-
ry. If, therefore, the plaintiff had a right to the whole penalty,
it is waived by this agreement.

On examination of the documents before us, it appears that a
paper supposed tobe an inventory, and treated as such, though not
legal in its character and form, was regularly filed in the Probate
office ; that it contained a true list of all the estate of the de-
ceased; and that the administrator had fully accounted for all the
property which came to his hands. ‘Andthe decrees of the Judge
of Probate, upon the accounts presented to him, having never
been appealed from, are yet in full force, and not open to exami-
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nation, even if improper credits had been allowed by the Judge.
Such being the case, we think execution ought to be awarded for
only one dollar, and the costs of this suit.

MILLER vs. LANCASTER.

Where the indorser of a note of more than six years standing, on a demand being
made of payment, said he had not been duly notified, and was clear by law;
this was holden to be no acknowledgment of the debt, to take it out of the sta-
tute of limitations.

It is not within the province of the jury to determine what acts or declarations
amount to a new promise. ‘

Assumpsit by Nathaniel J. Miller as indorsee of a promissory
note given in 1807 by Sewall Lancaster, to the defendent Thomas
Lancaster his father, and by him indorsed to Rebecca Miller, and
by her indorsed to her son, the plaintiff, without recourse to the
indorser. i

At the trial before Whitman C. J. in the court below, upon
the general issue, and a plea of the statute of limitations, the
plaintiff proved that when the writ was served on the defendant,
he at first remarked to the officer that he knew nothing about a
note like the one declared on; but afterwards observed that he
did indorse such a note, and supposed it was paid ; and that as he
bad never been seasonably notified as indorser, he was not bound
by law to pay the note, and should not pay it.

The plaintiff also called JMrs. Miller, the first indorsee, who
‘testified that some time previous to the date of the note the de-
fendant, who was her uncle, advised her not to loan any more
money to his son Sewall without security ; that afterwards Sewall
produced to her the note declared on, with the defendant’s name
indorsed in blank, on which she advanced the money ; that sev-
era] years afterwards the defendant told her to get all the money
she could from Sewall, and at any rate to obtain the interest ;
but did not then intimate to her that he was not holden to pay the
note. After this, in 1814 or 1815, and not long before the de-
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cease of the promissor, she called on the defendant for payment;
but he said he was not properly notified, and considered himself
clear, and should pay nothing. These facts were known to the
plaintiff, at the time he received the note, which was not long
before the commencement of the action.

This evidence the counsel.for the plaintiff insisted was proper
for the consideration of the jury, as proof both of the defendant’s
liability to pay the debt, and of a waiver of notice, as well as
of a design to defraud. But the Judge rejected it as improper
to be submitted to the jury, and ordered a nonsuit ; to which the
counsel for the plaintiff filed exceptions.

Fessenden and Deblois for the plaintiff, and Adams for the de-
fendant, having submitted the cause without argument ; the
opinion of the court was delivered as follows, by

MeLLeN C.J. There having been no proof offered at the
trial except that which was introduced by the plaintiff, the court
had an unquestionable right to order a nonsuit, if on such evidence
the action was not by law maintainable ; as the court decided in
Perley v. Little 3 Greenl. 97.

Upon the general issue, there seems to be no proof on which
the defendant can be charged. JUrs. Miller, the promissee and
witness, does not pretend that she ever demanded payment of the
promissor, or gave notice to the defendant as indorser. She
must have known those facts, if they existed. Seven or eight
years after the date-of the note, she called on the defendant for
payment ; and his reply to her was the same as was afterwards
given to the officer who served the writ, viz: that he had never
been duly notified as indorser, aud was by law exonerated.
Neither is there any proof of a waiver of notice.

But if he had been seasonably notified, after demand made
on the maker, still the defence is perfect on the statute of limi-
tations. There is not an expression proved on the part of the
defendant which can be construed into an acknowledgment of an
existing demand against him; nor any thing resembling an acknow-
ledgment ; both witnesses swear the contrary ; they prove that
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he denied all liability. In the above mentioned case of Perley v.
Little we took a general view of the cases onthe subject, and
stated the principles by which the evidence adduced to prove a
new promise must be tested; and to that case we refer for au-
thorities and the reasons of our opinion, In that case there was
an ambiguous answer given by Little which was relied on as an
acknowledgment of the debt ; but the court decided otherwise.
The present case is a stronger one for the defendant than that
was. ‘

The counsel for the plaintiff contend that the evidence which
was introduced should have been submitted tothe jury for their
consideration. There is no ground for this objection. No facts
were in dispute; the defendant did not deny the statements made
by the witnesses; but only their legal effect ; and surely the
jury were not authorized to decide that question. In Lloyd v.
Maund 2 D. & E. 7160, it was decided to be the province of the
jury to determine what acts or declarations constitute a new
promise, or an acknowledgment ; but that decision was overrul-
edin Bicknell v. Keppel 1 New Rep. 20, and Mr. Day, in his notes
to the action Bailliev. Inchiquin 1 Esp. Rep. 435, says ¢‘that in
¢« every other reported case except that of Lloyd v. Maund, the
¢ question has been determined by the court.” Such has been
the principle and the practice in Massachusetts and in this State.
On every ground we are very clear that the nonsuit was correct-
ly ordered. Consequently the exception is overruled, and there

must be
Judgment for the defendant.

LEAVITT vs. LEAVITT.

A promissory note, liable to be stamped by the act of Congress of July 6, 1797,
cannot be read in evidence, unless it has been stamped, or the holder has com-
plied with the requisitions of the act of April 6, 1802.

IN an action of assumpsit upon a promissory note for more than
twenty dollars, given in the year 1799, the defendant objected to
VOL. IV. 21
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the competency of the note as evidence to the jury, because it
was not stamped according to the act of Congress of July 6,1797,
nor had the plaintiff paid the duty of ten dollars and obtained the
certificate of the collector, under the act of April 6, 1802. But
the Chief Justice, before whom the cause was tried, admitted
the note in evidence, and a verdict was returned for the plaintiffs
subject to the opinion of the court.

Long fellow, for the defendant, cited Edeck v. Ranuer 2 Johns.
423.

Orr and Fessenden for the plaintiff, contended that whatever
may be the law upon the question raised at the trial, the verdict
ought not now to be disturbed, the note having been stamped
since that time, and the extra duty paid.

MeLLeN C. J. delivered the opinion of the court as follows.

The act of Congress of July 6, 1797, laying duties on stamped
vellum, parchment and paper, provides, in the 13th section, that
“no such deed, instrument or writing shall be pleaded or given
¢“in evidence in any court, or admitted in any court to be availa-
“ble in law or equity, until it shall be stamped as aforesaid.”
That act remained in force until April 6, 1802, on which day it
was repealed by the act entitled ¢ an‘act to repeal the internal
taxes ;" inthe first section of which there is the following provi-
50, viz. ¢ Provided, that for the recovery and receipt of such
¢ duties as shall have accrued, and on the day aforesaid remain
¢ outstanding ; and for the payment of drawbacks or allowances
¢ on the exportation of any of the said spirits or sugars, legally
¢ entitled thereto ; and for the recovery and distribution of fines,
¢ penalties and forfeitures, and the remission thereof, which shall
¢ have been incurred before and on the said day, (i. e. the 30th
¢ of June, 1802) the provisious of the aforesaid acts shall remain
“in full force and virtue.” The note declared on, when offered
in evideace at the trial of the cause, had never been stamped; and
its admission was objected to on that account by the defendant’s
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counsel. I, however, overruled the objection, on the ground that
the above quoted proviso had not continued any part of the act of
1797 in force, except for the special purposes and to the limited
extent of the proviso, and that as to every thing else the act was
a dead letter, in consequence of the repealing act of 1802 ; not
then particularly attending to the second proviso in the second
section of the act. But on examining that provision, itis evident
my opinion at the trial wes incorrect ; and that the note should
not have been admitted :—for according to the second proviso
abovementioned, any collector in the state is required on payment
of the proper stamp duty and additional ten dollars, to indorse the
same on the instrument ; and, thereupon, though the same is not
stamped. it shall be ¢ to all intents and purposes, as valid and
¢« gveilable to the person holding the same, as if it had been or
¢¢ were stamped, counterstamped or marked as by law required ;
¢ any thing, in any act, to the contrary notwithstanding.”  This
provision clearly shews that Congress never intended by repeal-
ing the act of 1797, to render deeds, instruments and writings
which ought by that law to have been stamped, admissible in
evidence, unless, after they were written, they had been stamp-
ed by the supervisor according to said act ; orshould be rendered
admissible by payment to the collector, and indorsement by him
on the instrument of the stamp duty, ard additional ten dollars,
according to the second proviso in the second section of the re-
pealing act of 1802.

On this view of the several provisions of the acts before men-
tioned, the court are of opinion that the note in question was im-
properly admitted in evidence ; it not having been stamped, nor
the additional duty having been paid to the ccllector. The case
cited from Johnson’s Reparis by the defendant’s counsel is in uni-
son with this opinion. But it is contended that, as the extra duty
and the proper stamp duty have beth been paid to the coliector
in Portland, and by him indorsed on said note since the trial, the
verdict ought not to be disturbed, because the merits of the cause
have once been tried, when the jury had the note before them ;
and because the same is now legal evidence. But by the repoit
in this case, it is stated that if the court should be of cpinion that
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the decision of the Judge at the trial was incorrect, the verdict
is to be set aside and a new trial granted. This isthe invariable
practice, unless the contrary is agreed by the parties. Every
citizen has a right to have his cause tried and decided on legal
priaciples ; and where it has been decided on those which the
court afterwards pronounce not to be legal, he has a fair right to
claim another trial ; and it cannot be proper for the court to re-
fuse it. It may be probable that another jury will decide the
cause in the same way as it has already been decided ; and it
may be that the defendant will be able to furnish new proof that
may give a very different complexion to the defence. On the
whole, the verdict must be set aside and a new trial granted.

Boopy wvs. KeaTine.

The owner of goods stolen cannot maintain a civil action for the injary, till after
the conviction or acquittal of the party charged with the taking.

THais was an action of trover for a bag of money, stolen in July,
1824, by the defendant, who has since been convicted of the lar-
ceny and sentenced. This action was commenced before the
conviction. And at the trial, which was before the Chief Justice,
a default was entered pro forma, subject to the opinion of the
court whether the action was maintainable.

Long fellow, for the defendant, argued that the action was not
maintainable, it being against public policy to permit the party
injured to pursue his private remedy, until after conviction.
Yelv. 90, a. note 2. 5 Bac. Abr. 265. Tatlockv. Harris 3 D. & E.
178. Mead v. Young 4 D. & E. 30. Masters v. Miller 4 D. & E.
332. Gibson v. Minet 1 II. Bl. 569. Sty. 348.

Fessenden and Deblots, for the plaintiff, said that the principles
of the common law of England did not apply to the course of
practice here. There the goods of the felon were vested in the
king from the time of the felony done ; and hence the remedy by
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action was fruitless, and the private wrong merged in the public
injury. Afterwards, to incite the party injured to greater vigi-
lance in detecting the offender, he was allowed a writ of restitu-
tion for his goods, by Stat. 21. Hen. 8,cap.11. 5D. & E. 175. 6
Bac.Abr. 689. 2 Rol. Abr. 557. 15 Mass. 78. But in this country
these reasons have no applicatiou. Boardman v. Gore & al. 15
Mass. 336.  Our laws are sufficient to bring offenders to justice,
without coercing the party injured by any denial or suspension of
his civil remedy.

WesTox J. delivered the opinion of the court as follows.

It appears that in July 1824, the defendant stole a bag of money
of the plaintiff, for which this action of trover was brought in the
same month of July; and that the defendant was convicted of the
larceny, at the following October term of the Common Pleas for
.this county. From an inspection of the English authorities cited
in the argument, it is manifest that this action cannot be sustain-
ed until after the conviction of the party charged, or until after
his acquittal ; and from a note in Metcalf’s edition of Yelverton, it
appears, that the late Chief Justice Sewall, in a case before him
in October term, 1813, in the county of Norfolk, recognized this
to be the law in Massachusetts. It is contended however, that
the reason upon which this law is founded, not existing here or
being applicable to us, the law ought not to be considered as in
force in this country. In support of this position, it;is urged that
the principal reason why the action has not been sustained in
England is, that a better remedy is afforded by the statute of
Henry the eighth, namely, by writ of restitution. ~ Prior to that
statute however, it was the ancient doctrine of the common law,
that the civil injury was merged in the felony ; so that the reme-
dy therein provided cannot be considered as substituted for that
by action, but as affording a remedy to the party injured, where
none existed before.

The ancient doctrine of merger, being founded upon the feudal
principle of forfeiture, and upon the paramount claims of the
king ; as well as from the nature of the punishment, which went
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to the life of the guilty party; may be considered as inapplicable
here. Butitis by no means so manifest that the principles of‘
public policy, which have been the basis of the later Env ;
decisions, ought not in this country to produce the same r:
With respect to the argument arising from the writ of vestiis
provided by the statute of Heury the eighth, in addition 1+ 1
has been before remarked upon that subject, it may be obs.. v,
that our statute provides a remedy somewhat analogous, dive-
ing the sheriff or other officer, upon the warrant or ether process
issued for the arrest of the party accused, to seize and secure
the money, goods, or other articles alleged to have been steoien,
to make an inventory of the same, for the safe keeping of wlich
he is made accountable ; and providing further that, whenever
the conviction of the party accused shall be had upon the prose-
oution, and by the care and diligence, of the owner of any money,
goods, or articles thus seized, such owner shall and may have
restitution thereof immediately after such conviction, by an order
in open court, or by a writ of restitutiou, as the case may require.
And further provision is made by statute in his behalf, by an ap-
propriation to his use of the net earnings of the convict, or by
his services directly to the party injured, or by disposing of his
person for a limited period.

In support of the argument, on the part of the counsel for the
plaintiff, the opinion of chief justice Parker in the case of Board-
man v. Gore & al. 15 Mass. 336, has been adduced. Ifthe Eng-
lish doctrine, as there stated by him, as we believe for sound
reasons, is limited to larcenies and robberies, it was inapplicable
to the case then under consideration. The opinion therefore in-
timated by him, was not essential to the decisien of that cause ;
and upon consideration, we feel ourselves constrained to regard
as the better opinion, that which was given by his predecessor,
chief justice Sewali. The public good requires that in this count- -
ry, as well as in England, offenders should be brought to justice ;
and if the civil remedy in favor of the party injured, is postponed
until a public prosecution has terminated, he will be stimulated
to effect this as speedily as possible.  And he will be further
induced to procure criminal process, to search for and secure the
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goods stolen, which, if he continues faithful to the public interest,
will be ultimately restored to him. But if he is permitted to
pm';ue his civil remedy before conviction,there may be reason to
apprehend that the claims of public justice may be disregarded,
which must be considered as paramount to individual interests.
Besides, until after the termination of the criminal prosecution,
the law requiring that the goods should be seized and retained by
the officer, it cannot be known what portion of these goods may
be restored to the owner, which must necessarily affect the
measure of damages in the civil action.

It has been urged, that the conviction having taken place prior -
to the trial, the objection now made ought not to prevail ; but
the authorities to this point, adduced by the counsel for the de-
fendant, clearly prove that the action cannot be maintained,
unless there was a right to prosecute it, at the time of its com-
meuncement.

According to the agreement of the parties, the defaultis tobe
taken off, and a nonsuit entered.

Law vs. Law,

A deposition, opened by mistake out of Court, may be received and filed, on affi-
davit of the fact.

In this case a deposition having been transmitted by mail to
the plaintiff ’s attorney, he broke the seal, supposing it to be a
letter addressed to himself ;—and on motion at the last November
term, THE CouRrT,(absente Weston J.) permitted the deposition to
be filed in the cause, the attorney making affidavit of that fact,
and that it had not undergone any alteration, nor been out of his
possession.
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VARRELL vs. HoLMES.

If one purchase land of which his grantor is disseised, and this is known to the
purchaser ; this is probable_cause for prosecuting him eriminaliter for buying
a disputed title ; though other lands, which the grantor might lawfully convey,
are described in the same deed.

Turs was an action on the case for maliciously and without
probable cause procuring the plaintiff to be indicted for the
crime of maintenance, and for buying a disputed title to land.

At the trial, before the Chief Justice, it appeared from the
plaintiff’s shewing, that Richard Varrell, the plaintifi’s grand-
father, was once owner of a farm of which the land in question
was a part, lying on both sides of the county road ;—that he
conveyed to Nathan Merrill all the land on the eastern side of the
county road ; which land in 1801 Merrill conveyed to James JMer-
7ill and Barnabas Briggs for the use of the shakers’ society in
New Gloucester. At the time of JMerrill’s purchase the county
road as actually surveyed and entered of record, ran through the
grass-field several rods east of the road actually travelled ; and
it never was travelled according to its original location, but was
soon afterwards located anew, and farther west, to conform to
the road de facto. The grantees of Varrell entered into posses-
sion of the land up to the visible travelled road, including about
two acres afterwards decided to be not actually covered by his
deed : all which the shakers constantly held in open, peaceable
and exclusive possession, claiming it as their own adversely to
all others; which was well known to thé plaintiff. It further
appeared that the plaintiff, in 1823, purchased of his father and
others, heirs at law of Richard Varrell, all their right and title to
the land lying east of the counfy road as then travelled, except
what had been conveyed by deed to the shakers ; and thereupon
commenced an action in the name of his grantors, against the
* present defendant and William Merrill, deacons of the society of
shakers, and managers of their property, to recover seisin and
possession of the land alleged to be by them so wrongfully with-
holden. In that suit a verdict was returned for the demandants
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in'this court at the same term in which the present action was
tried, for that parcel of land lying between the county road as
originally located, and the road actually travelled. After receiv-
ing his deed, the plaintiif called on the defendant to surrender to
him the land described in his deed ; shewing him the minutes of
the original laying out of the road ; to which the defendant replied
that he knew there was a piece of land there which belonged to
Varrell, and which the shakers would give up or settle for ; but
that there was not so much as the plaintiff claimed. This piece,
to which he saidthe shakers made no claim, was only a part of
the parcel described in the plaintiff’s deed. The defendant also
denied that the plaintiff’s ancestor had any deed of the land, and
promised to give it up if a deed could be produced ; and after-
wards said it would cost the plaintiff more to get the land than it
was worth. '

While the real action was pending, the plaintiff was indicted
for unlawfully maintaining that suit on the part of the demandants;
and for having purchased the land knowing the title to be doubt-
ful and disputed, and the shakers to be in possession claiming
title adversely to his grantors, who were not seised, in law or
fact, of the land. Of this indictment, on trialin the court below,
he was acquitted.

Upon this evidence, the Chief Justice being of opinion that
instead of proving the want of probable cause for the criminal
prosecution, it proved that probable cause for it did exist, not-
withstanding the acquittal, he directed a nonsuit ; with leave for
the plaintiff to move to set it aside.

Emery and Fessenden, in support of the motion, now argued that
there was no probable cause for the prosecution; because it
appeared that the plaintiff did not purchase any land, except what
his ancestor had not before conveyed ; and that the parcel which
was not already conveyed, the shakers did not pretend to claim.
It was merely a question of boundaries between them. The
shakers having renounced all title to any land not included in their
deed, were mere tenants at will of such land, holding in submis-
sion to Parrell’s title ; and therefore, as to this land, Varrell was

voL. IV, 22
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never disseised, and his heirs had good right to convey. 1If, as
the shakers in fact conceded, there was any land on which the
deed to the plaintiff might operate, the offence was not committed.

Whether the shakers held the land in question adversely, or
not, was a question of fact, which ought to have been submitted
to the jury ; but the Judge seems to have assumed the affirma-
tive of the question as an undisputed fact ; and for this cause the
nonsuit ought to be set aside, that this point may be determined
by the proper tribunal.

Long fellow and Greenleaf, for the defendant, contended that it
was not material whether or not there was land described in the
deed upon which it could operate ;—if it did purport to convey
any land of which the shakers were in possession, claiming title,
and of which the plaintiff was well knowing, this jusiified the
prosecution. And that such were the facts, the plaintiff himself
proved, by testimony which the defendant did not controvert, nor
offer to explain.

At the ensuing term in Lincoln, the opinion of the court was
delivered by

MerLex C. J.  The facts in this case, appearing on the
report, are very simple ; and the law is as plain as the facts.
On the 29th of December 1823 the plaintiff purchased of Varrell,
his father, and of others, a piece of land, and received a deed of it .
under which he claimed to hold it. Soon after, the defendant
caused the plaintiff to be indicted for purchasing a disputed title
of the grantors, on the ground that at the time of the purchase
they were disseised of the lands so purchased, and that the plain-
tiff knew they were so disseised. On thetrial of the indictment
the plaintiff was acquitted ; and this action is brought to recover
damages for a malicious prosecution of the plaintiff in that case ;
and the nonsuit was ordered by the Judge who tried the cause,
because, in his opinion, the proof adduced by the plaintiff disclosed
that there was probable cause for the prosecution. On the facts
reported, we are now todecide whether such probable cause
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existed. It appears that in the year 1801 the shaker society,
by their proper officers, purchased a piece of land adjoining that
which was purchased by the plaintiff of his father and others; but
it further appears that they, for twenty years or more before the
plaintiff ’s purchase, had constantly held, in open, peaceable and
exclusive possession,not ounly the land actually conveyed to them
by the deed from Merrill, but also the adjoining piece described
in the deed to the plaintiff; and during all the time, claimed it as
their own, and adversely to all others, till after the plaintiff’s
purchase according to the testimony of some of the plaintiff’s
witnesses ; though according tothe testimony of others, the soci-
ety did not assert a title to all the land described in the deed to
the plaintiff ; but were willing to give up a part. Now here
is no difference in the testimony of the plaintiff ’s witnesses, which
can change the character of this cause, and of the defence growing
out of this testimony. It amounts only to this, that to a part of
the land conveyed to the plaintiff by his grantors, the shakers had
never asserted any claim or had any adverse possession; but
that as to all the residue, they had possessed and claimed and held
it, in such a manner as completely disseised the true owner; and
to have continued such disseisin until after the plaintiff ;made
his purchase and received hisdeed. It is very clear that if the
grantors were disseised of any part of the tract they undertook
to convey to the plaintiff, especially as that fact was known to
him at the time, it was proof of probable cause for the prosecu-
tion though there was an acquittal. This view of the subject
shews most plainly that there can be no legal ground for the ob-
jection which has been urged by the plaintiff ’s counsel; viz. that
the question should have been submitted to the jury, whether the
claim and long continued possession by the shakers were adverse
to the right and title of the true owner. There was nothing for
the jury to decide. The defendant did not deny any of the facts
sworn to by the witnesses for the plaintiff. He said, ¢ on your
own testimony, there is proof of probable cause.” Itis wholly
immaterial, as has before been observed, whether the plaintiff’s
grantors were, at the time of the conveyance, disseised of all the
land they undertook to convey ; or of only a part of it ; the con-
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sequence as to the question of probable cause, is the same in
both cases. The plaintiff could not impeach his own witnesses;
and their testimony camnot by any possible construction prove
any thing more or less than this,—that at thetime the plaintiff
purchased and took his deed, his grantors were disseised of all
or a part of the land in that deed described. 'The report states
this fact in the most unequivocal language ; and the legal result
is perfectly plain. The court are of opinion that the nonsuit was
properly ordered. As the facts were all disclosed by the plaintifi’s
own witnesses, and those facts were not contested, the question
whether they presented proof of the want of probable cause, or
proof of probable cause, was a question of law, which it was the
duty of the Judge o decide ; and he decided it correctly.
Accordingly the nonsuit is confirmed.

McKeNNEY v3. DINGLEY.

In order to avoid a sale of goods on the ground of false and fraudulent conduct in
the vendee, in representing himself to be a man of good property and credit
when he was not so ; it is competent for the vendor, in addition to the direct
proof of the case, to give evidence of similar false pretences successfully used
to other perséns, in the same town, about the same time, to shew a general
plan to amass property by fraud.

Tuis was anaction of replevin for a horse, which one Reed
purchased of the plaintiff on credit, July 12, 1824, and which the
defendant claimed to have bought fairly of Reed. 'The plaintiff
sought to avoid the sale and reclaim the horse, onthe ground that
it was obtained from him by means of false and fraudulent repre-
sentations made by Reed respecting his own property, credit, and
responsibility, and that the defendant was party to the fraud. At
the trial, before the Chief Justice, the plaintiff, having proved
the false representations made personally by Reed to himself,
proposed, with a view to connect him with Dingley, to prove that
Reed, on the 9th and 10th, and on one or two other days in July,
and also on the 19th day of August, had made similar false repre-
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sentations to other persons, from whom he had succeeded in
obtaining goods to the amount of between four and five thousand
dollars. This evidence was objected to, but the Chief Justice
admitted it, as tending to shew a fraudulent intention to obtain
the possession.of a great quantity of goods without payment ;
instructing the jury, first to consider and decide whether the rep-
resentations made to the plaintiff were false and fraudulent, with
intent to gain possession of his horse and not to pay for him ; and
then to ascertain whether the false representations made to the
others were made for similar purposes ; and whether they all
were parts of a plan formed by Reed, to defraud the parties of
their property. If they should be satisfied of the existence of
such fraudulent design and of its execution on the part of Reed,
then he instructed them to inquire and decide whether Dingley
was acquainted and connected with it ; and whether the transfer
of the horse from Reed to him by exchange was made to render
the original fraud effectual, under the appearance of a fair pur-
chase. If so, then this action was maintainable against Dingley;
but if he was innocent.of the fraud, and purchased the horse for
a valuable consideration, without notice, they ought to find for
the defendant.

The jury found for the plaintiff ; and informed the court that
independently of the false representations made to others, those
made to the plaintiff by Reed were false and fraudulent, and made
with the design to cheat him out of his property ; and that Ding-
ley was assenting to and connected with the fraud. The verdict
was taken subject to the opinion of the court upon the question
whether the evidence was properly admitted, and the jury cor-
rectly instructed.

The cause having been submitted without argument, by Fes-
senden and Deblois for the plaintiff, and Longfellow and Adams for
the defendant, the opinion of the court was delivered at the fol-
lowing September term in Lincoln, by

MerreN C. J. Inthe case of Seaver v. Dingley lately decided
in the county of Kennebec. we have had occasion to examine the
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principal facts disclosed in the report before us; and have pro-
nounced our opinion upon the objections made to the decisions
and instructions of the Judge in that cause, which are nearly the
same as those reserved as the basis of the motion for a new trial
of this. Upon the general questions, therefore, which have been
argued, as to the admissibility of evidence, we refer to our opinion
in Seaverv. Dingley, and the grounds on which we have placed it.
In that case we overruled all objections and entered judgment
on the verdict in favor of the plaintiff. In the case before us,the
facts, in some respects, are much stronger for the plaintiff than
they were in that. For in addition to the fact found by the jury,
that Reed had formed a plan fraudulently to obtain as many goods
as he could in Portland, by purchases of a number of persons; and
that the several purchases which he made, including that of the
horse, were parts of such plan; it appears by the special infor-
formation to the court, given by the foreman of the jury, that in-
dependently of the false representations made to others, they
found that the representations made by Reed to the plaintiff, at
the time of purchasing the horse in question, were false and
{raudulent, and made with the view of obtaining credit, and g;et-
ting possession of the horse, and never paying for him. This
evidence alone is enough to maintain the action, without proof of
the false and fraudulent representations made to others; and
therefore, even if the proof which was admitted as to them had
been improperly admitted, it is very questionable whether the
verdict ought to be disturbed ; but we all think it was properly
admitted, and that the instructions of the judge were correct, both
as to the alleged plan to defraud, and the alleged knowledge of
it on the part of Dingley, and his connection withit. There must
be Judgment on the verdict.
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JorpaN vs. JorRDAN ad’z.

Where the children of one deceased entered into an agreement, under seal, for a
division of the estate, designating, in general terms, in what part of the land
each “one’s portion was to be assigned, but referring to a future survey, plan,
and division-deed for the completion of the partition ; and thereupon the pasties
entered each into his several portion thus designated,and continued in the quiet
and exclusive possession more than thirty years, but no such survey, plan, or
deed was ever made ; and afterwards a will was discovered and duly proved,
by which their father had devised all the land to one of themin fee ; it was
holden that, this possession by the others being founded in mistake, the law
raised an implied promise in each of them to pay to the devisee a reasonable
rent for the portion of land so occupied.

Tuis was an action of assumpsit by Thomas Jordan, against the
administratrix of the estate of his brother Timothy Jordan, for
the use and occupation of a farm, from the year 1783 to fu-
gust 1821 ; and was tried before the Chief Justice upon the pleas
of non assumpsit, and the statute of limitations.

It appeared that the father of the plaintiff, being owner of the-
farm, made his will in 1761, and died seised in 1783, having de-
vised the farm to the plaintiff in fee, The will was not discov-
ered, nor was there any proof that its existence was known to
any of the testators’ children, until a short time before it was
proved in the probate court, which was in January 1822. The
defendant’s intestate had occupied the farm as stated in the writ.

It was proved by the defendant that the plaintiff, with bhis
brothers and sisters, in 1784 entered into an agreement under
their hands and seals, reciting that their father had lately died
intestate, and that they were desirous to have his estate divided
among them without any formal administration; and thereupon
agreeing that the estate should be divided ‘¢as near asmay be
¢according to the following plan.” The part to be assigned to
Timothy is then described, he paying to each of his sisters a cer-
tain sum of money j— Thomas, the plaintiff, was to have a certain
ten-acrg field, to be afterwards surveyed ; and a portion of a
swamp, ‘‘to be appraised by indifferent men according to the
“ooodness of it”. Certain other tracts, distinctly described, were
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assigned to the five daughters, *‘to be equally divided between
¢ them according to quantity and quality with their brother Thom-
‘¢ gs’ lot””;—the portion of John was to be laid off, adjoining his
otherland, ¢‘as shall hereafter appear on the plan”’;—and to the
same plan reference is made for the parts specifically assigned to
the others ; and the residue of the real estate was to be equally
divided among the other children. It was then agreed that the
personal estate should be equally divided; that any dispute which
might arise should be determined by arbitrators mutually chosen;
and that after the division should be completed, a sufficient deed
of partition should be mutually executed by all the parties. This
deed of partition, however, was never executed ; but it appear-
ed that each of the parties to the agreement, soon after it was
made, entered into possession of that part of the estate therein
assigned tohim or her ; and had ever since continued to hold it in
severalty, without interruption from any of the others.
The Chief Justice hereupon instructed the jury that this agree-
ment amounted at least to a lease at will to each of the parties,
from all the others, of the part specially assigned to each ; which,
as there was no proof of its express determination, must be con-
sidered as continuing during the life of Timothy, the defendant’s
intestate ;—that as the agreement was under the hands and

" seals of the parties, it imported in itself a legal consideration ;
and was not void in*consequence of the ignorance of all concern-

~ ed as to the existence of the will, nor on that ground, impeachable
in this action ; and that as, by the agreement, no rent was to be
paid for any of the lands occupied by the parties, it was not com-
petent for the plaintiff to control or explain the agreement by
parol evidence. He further instructed them that the law impli-
ed no promise, where the parties had entered into an express
agreement ; and that even if parol evidence were admissible,
they would judge whether there were any facts in the case from
whicha promise could be implied, no express engagement being
pretended to have been made. A verdict was returned for the
defendant ; subject to the opinion of the court upon the correct:
ness of these instructions.
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The cause was argued at an adjourned session of this court in
April last, by Daveis for the plaintiff, and N. Emery for the de-
fendant ; and being continued for advisement, the opinion of the
court was delivered at the ensuing November term by

MeiLen C.J. This case is a peeuliar one, and not similar
to any of those which have been cited in the argument, various
and multiplied as they are. The plaintiff and the deceased, and
all their brothers and sisters, in every thing relating to this cause,
and the agreement signed and sealed by them, and in all the facts
to which it relates, and from which it originated, appear to have
acted under a mistake as to their rights, but with perfect fairness
and good faith. Under the circumstances which this cause pre-
sents, what are the legal principles tobe applied in its decision 2
Nothing appears to prevent the operation of the statute of limita-
tions, as to all that part of the account which was of more than
¢ix years standing at the time of the commencement of the suit ;
for whatever right of action the plaintiff had as to such part, it
accrued more than six years before this action was commenced;
although the plaintiff did not know it ; and this ignorance on his
part cannot prevent the effect of the statute, unless in those cases
where such ignorance is owing to the fraud or default of the
debtor. Bree v. Holbech Dougl.655. Bishop v. Little 3 Greenl. 405.
Asto the residue of the account, other grounds must be examined.
Numerous cases shew that on a failure of consideration, the law
implies a promise of payment or repayment of a sum of money,
as the case may be; and the question in the present case is,wheth-
er the law raised a promise, on the part of the intestate, to pay for
the use and occupation of the plaintiff’s land. If so, this action is
maintainable, on the same principle that a promise is implied by
law to pay a sum of money, which by mistake was omitted on a
settlement of accounts, although a receipt in full was given at the
time of settlement. A variety of cases, similar in principle,
might be cited, if necessary. The Judge instructed the jury
that the agreement under the hands and seals of all the children
of Thowas Jordan, the father, on which the defendant grounds his
defence, amounted to a lease at will, at least to each of the chil-

YOL. IV. 23
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dren, from all the other children, of the part of the estate which
each was to have and hold ; and being an agreement under seal,
and no rent being reserved, this express agreement excluded all
impiication. We have carefully examined the agreement, and
the instructions of the Judge to the jury, and have felt no little
embarrassment in arrivingat a conclusion satisfactory to our own
minds. The result however of our examination is, that the legal
principles which govern our decision, are in unison with the evi-
dent equity and justice of the plaintiff’s claim. If we considered
the agreement as a lease at will, and that each of the children
entered under it, we should not be disposed to question the cor-
rectness of the Judge’s conclusions, as to the effect thereby pro-
duced in relation to this action. A careful examination of that
instrument has satisfied us all, that it was only an incipient meas-
ure, adopted by the children as to the division of their father’s es-
tate. Several other measures were contemplated; divisional lines
were to be established ; proportions to be adjusted by appraise-
ment of indifferent men; disputes, if any, to be settled by referees,
and finally partition deeds tobe made. Infact, the agreement isno
more nor [ess than a bond in the penal sum of one hundred pounds,
to make and execute among themselves deeds of partition, accord-
ing to the general grounds agreed upon, after all preliminary and
incidental questions should have been settled, and the division
completed. There is no proof that such deeds have ever been
executed, and this agreement or bond is now in as full force and
virtue as it ever was. In the preamble of the agreement, the
parties say the estate shall be divided, as ¢¢ near as may be, ac-
cording to the following plan.”” The contract with Tihwthy was
on condition of his paying a certain sum to each of his sisters ;
there is no proof it was ever paid. The contract with Thomas,
speaks of the appraisement of his part of the swamp ¢ by in-
different men according to the goodness of it.”” The contract
with Mary, Elizabeth, Sarah, Abigail and fAnn, provides that the
part they were to have, was ¢ to be equally divided between
¢“them, according to quantity and quality, with their brother.
¢ Thomas Jordan’s lot.”” The contract with John Jordan and
Elizabeth his wife, is that they shall have their part of said estate,
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adjoining his land to the northward of the marsh, ¢ as shall appear
hereafter on the plan.” We have no proof of any such plan.
John and Sarah Marr’s part was to be designated ¢‘as shall here-
¢ after appear onthe plan.”—JMary, JAbigail and Ann’s parts
were to be designated on the plan, ¢ according to the goodness
‘“and quantity of the land with their brother Thomas, and their two
¢ other sisters.” It is agreed that the residue of the estate
¢ shall be equally divided between the other children.” The
closing provision relates to the future disposition of the personal
estate. It is true that it appears by the report that each of the
children, soon after the execution of the agreement, entered into
possession of that part of the estate which, by said agreement, he
or she was to have and hold in fee. But by the agreement itself
it does not appear that any particular part was to be holden in
severalty and in fee, until the contemplated deeds of division
should have been made. Neither is there any provision, in the
agreement, that either of the sons or daughters should enter into
their respective parts, as therein described, before such partition
deeds should have been executed. Their entry and possession,
therefore, for aught appearing to the contrary, might have been,
and undoubtedly was, by a mutual understanding and parol con-
sent. But as all this was founded on mistake, the law raises a
promise, on the part of the intestate, to pay the plaintiff for the
use and occupation of that land, which, by the will, is now found
tohave been, at the time of the occupation, his property, though
the intestate, and all concerned, supposed otherwise. This view
of the cause avoids all technical objections and difficulties, re-
moves out of the way what has been incorrectly supposed an
express contract underseal, in virtue of which the land was
occupied ; and thus opens the door of inquiry, and leaves room
for the law to do perfect justice, by raising an implied promise in
favor of the plaintiff, on the part of the intestate. We are, ac-
cordingly, all of opinion that the verdict must be set aside and a
New trial granted.



180 CUMBERLAND.

Levy & als. v. Merrill & al.

Levy & aLs. vs. MERRILL & aL.

Where the underwriter, in a policy of insurance, professes to take ¢ the risks con-
tained in all regular policies,”” a loss by capture is within the policy. And paro}
evidence isnot admissible to prove that the parties understood it as covering sea
risks only.

If the goods of a Spaniard, insured by an American, are shipped in the name of the
insurer, by agreement of the parties, to protect them against the enemies of
Spam, the policy is not therefore void; nor does the transaction contravene any
provision of the treaty of 1795, between the United States and Spain.

Where goods insured are shipped on board a vessel of the underwriter, on freight,
a loss happening by the want of proper documents, or by the carrying of con-
traband articles, is chargeable upon the underwriter alone, and does not affect
the right of the assured to recover upon the policy.

It is not necessary, by the statute of frauds, that the consideration for a collateral
undertaking should be recited in the note or memorandum signed by the party
to be charged.

Tuis was an action of assumpsit on a collateral undertaking of
the defendants to guaranty the performance of a contract enter-
ed into by Joshua Gordon, relative to the insurance of a quantity
of mahogany on board the brig Sam, on a voyage from St. Domin-
go to the island of St Thomas. It was tried before the Chief
Justice, upon the general issue. The original undertaking was as
follows.—

¢« I the undersigned do hereby insure to Messrs. Levy fils aine
¢ & Co. to the amount of two thousand dollars, on mahogany now
¢ on board the American brig Sam, Capt. Prentiss Crowell, at
¢ present at anchor in the port of 8t. Domingo, from whence she
¢ will proceed, as soon as circumstances will admit, to the port of
¢ 8t. Thomas, where the risk will end twenty-four hours after
¢ the vessel issafely moored, and acknowledge to have receiv-
¢ ed in hand the premium on said iusurance, at and after the
¢ rate of one per cent.—Touching the risks I am willing to bear,
“ they are the same as contained in all regular policies of insur-
¢ ance; and should there any difliculty. arise in the adjusting this
< policy, T am willing the same shall be decided according to the
‘“ rules established at Lloyd’s in London, or at the regular insur-
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¢ ance offices in the United States. I further declare that al-
¢ though the bills of lading and invoice are made out in my name,
¢ it is merely to secure the property, which in reality belongs to
¢« Messrs. Levy fils aine & Co.  8t. Domingo, March 15, 1823.”
Signed, ¢ Joshua Gordon.”

By the bill of lading, and invoice, preduced by the plaintifls,
the property appeared to belong to Joshua Gordon. Onthe 17th
of JApril, soon after the brig sailed, she was captured by a Spanish
privateer, and carried into Porto Rico for adjudication, where the
vessel was decreed to be given up, but the cargo condemned.
In the report of the capture, by the captain of the port, and in the
libel of the captors, it was alleged that the clearance and mani-
f#st were irregular,—that the captain had admitted that he had
previously navigated the same vessel under the patriot-flag,—
that various munitions of waf were found on board, together with
sundry articles not mentioned in the manifest,—and that the ves-
sel had contravened the fourteeuth and seventeenth articles of
the treaty of Oct. 27, 1796, between the United States and Spain.
In the decree of condemnation, the judge declared the proof of
property of the cargo to be insufficient, and ¢¢ having before him
¢ the thirty-second article of the last ordinance for cruising, and
¢ the seventeenth article of the treaty of amity, limits and navi-
¢¢ gation between Spain and the United States of America,” he
confirmed his first sentence of the eighth of May preceding, and
condemned the cargo to the captors. This final condemnation
was on the eighteenth of July 1822.

It was proved by the plaintiffs, that in fifteen days after the
vessel sailed. a rumor prevailed in St. Domingo that she was
captured and carried into Porto Rico, whichis about tenor twelve
days sail from the former place :—that sometime in July or about
the first of August, the defendant Merrill, being at St. Domingo,
informed the plaintiffs that the cargo was condemned and the ves-
sel liberated, and that he had supplied the captain, at Porto Rico,
with funds to get his vessel away. In about three or four weeks
after this, the. plaintiffs abandoned the cargo to Gordon, who had
remained at St. Domingo ; but neither the protest nor any other
document relating to the capture and condemnation had then heen
" received.



182 CUMBERLAND.

Levy & als. v. Merrill & al.

After this, Gordon being about to leave the island, the plaintiffs
directed their agent to take measures to arrest him ; to prevent
which the defendants, after several days deliberation, entered
into the stipulation on which this action was founded ; and which
was of the following tenor.—

<« We the undersigned Poul E. .Mermll and Nuthaniel Gordon,
both of the city of Portland shipmasters, do hereby declare that
we jointly and each of us separately constitute ourselves security
towards Messrs. Levy, Son & Co. of this city merchants, for
Capt. Joshua Gordon of the above cited city of Portland, in the
manner following, to say—said Joshua Gordpn having insured the
said sum of two thousand dollars on part of the cargo shipped in
Mayrch last on board the American brig Sam, bound for St. Thom-
as, as appears by the policy signed on the fifteenth day of Merch
1822 ; and said brig Sam having been detained in Porto Rico. and
her cargo taken out ; the above named Paul E Merrill and Ne-
thaniel Gordon hold themselves responsible for the amount of the
above insurance, according as expressed in the policy, shouid the
said Joshua Gordon not pay it on the presentation of regular docu-
ments proving the condemnation or loss. And for the security
thereof we do hereby engage ourselves personally, and whatcever
property we may at present be possessed of, or which we shall
hereafter possess.” 'This was signed by the defendants, and hore
date Sept. 22,1822 ; and upon its execution, the principal, Joshua
Gordon, was suffered to depart from the island.

A few days before the commencement of this action, which
was in October 1823, copies of the protest, and of a translation of
the decree of condemnation, were left in Portland at the house of
Joshue Gordon, who was absent at sea; and were also exhibited
to the defendant JMerrill, who was requested to pay the amount,
which he declined.

The defendants produced in evidence a letter from the plain-
tiffs to the president of one of the insurance officés in Boston, in
which they claimed the amount of certain insurance effected
there, declaring that the policy signed by Gordon covered only
the risks of the sea, and that therefore under it they could not
claim the amount of their loss by capture. Hereupon the defen-
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dants contended; 1st, that the risk undertaken by the insurer was
only a sea-risk ; and that the loss by capture was not within the
policy ;—2d, that the policy was void, because the goods were not
shipped in the names of the true owners ;—3d, that the policy
was void, because the brig was sent to sea having on board arti-
cles contraband of war, and other goods not mentionedin the
manifest or other documents on board ; and was not furnished
with the documents required by the treaty with Spain; and be-
cause the vessel had violated the provisions of that treaty”;—A4th,
that the stipulation of the defendants was void, because it was
without consideration; and because no consideration was expressed
in the agreement itself ;——5th that they were not liable, because
no documents or proof of loss had ever been presented to Joshua
Gordon ;—and 6th, because the abandonment was not made in
season. ,

These points of defence the Chief Justice overruled, for the
purpose of ascertaining the amount of the plaintiff’s claim; direct-
ing the jury to find for the plaintiffs to the value of the mahogany
insured, and interest after. sixty days from the abandonment ;
which they did accordingly. Upon these points, as well as the
amount of damages, the case was reserved for the consideration
of the court. ' '

Long fellow and Greenleaf argued for the defendants—1st,
that the risk taken was only sea risk, as was evident from the
low premium paid, and from the plaintiffs’ letter to the under-
writers in Boston, expressly declaring it to be such. And this
evidence ab exira is admissible, the reference to ¢ all regular
policies” creating a latent ambiguity, which may always be thus
explained. To the 2d and 3d points they argued that the sen-
tence of condemnation was conclusive as to the facts upon which
it was founded ;— Croudson v. Leonard 4 Cranch. 434 ; and from
this it appeared that the brig was sent to sea without the docu-
ments required by JArt.. 17, of the treaty of 1795 with Spain ;
that she had violated the sixteenth article by carrying goods con-
traband of war ; and that by the plaintiffs’ own shewing, the evi-
dence of ownership of the cargo was false, in stating that it
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belonged to Gordon. Hence the condemnation was. lawful,

throuzh the fault of the plaintiffs.  Stockerv. The Merrimack Ins.

Co. 6 Mass. 220. Cleveland v. the Union Ins. Co. 8 Mass. 308.

Garrels v. Kensington 8 D. & E. 230.—4th. The objection that
the consideration was not expressed in the agreement itself, they

submitted to the court upon the authority of Saunders v. Wake-

field 4. Barnw. & JAld. 595 ; observing that, though it had been
held otherwise in Packard v. Richardson 17 Mass. 122, yet in this

State the construction of this part of the statute of frauds was

still unsettled. But they insisted that the agreement itself was

wholly without consideration, and so void. It was made while

the vessel was under detention only, but not condemned.

The plaintiffs had no .right of action at the time ; and of course

could give no indulgence or delay to Capt. Gordon ; for he was

not liable to be arrested by any principles of general law, and
the case shews no law of the place authorizing any precautionary
detention. 5th. They further contended that by a fair construc-
tion of the contract, it was the duty of the plaintiffs first to make
demand of payment on Capt. Gordon ; and that their liability
attached only in the event of his refusing to pay in a reasonable
time after demand, and upon presentation to him of proper docu-
ments proving the loss. But the papers left at his house were
only uncertified copies of garbled extracts from the record, shew-
ing little else than the fact of condemnation. To the point that
the abandonment was made out of season, it not having been made
until three or four weeks after the arrival of certain intelligence
of the loss, they cited Marshall on Ins. 508. Livermore v. The
Newburyport Ins. Co. 1 Muss. 264.  Smith v. The Newburyport
Ins. Co. 4 Mass. 668.. Abel v. Potts 3 Esp. 243. Aldridge v. Bell
1 Stark. 498.

N. Emery, for the plaintiffs, replied to the first point, that the
¢ regular policies” referred to, do usually contain sea risks ; and
this policy contains no exception of such perils. If therefore
there is in the contract enough to shew that the parties intended
to insure, and at-an agreed price, it is sufficient. JMcCulloch v.
The Eagle Ins. Co. 1 Pick.278. The policy alone is conclusive
evidence of the agreement, not to be controled or varied by parol
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testimony. Caines v. Knightly Skin. 454. Cheriot v. Barker 2
Johns. 8346. JMumfordv. Hallet 1 Johns. 433. Graves & al. v. The
Boston Marine Ins. Co. 2 Cranch 419. Merry v. Prince 2 Mass.
176. To the 2d and 3d objections he answered that as between
these parties, goods contraband of war might lawfully be carried,
and insured. Seton & al. v. Low 1 Johns. Ca. 1. Skidmore v.
Desdoity 2 Johns. Ca. T7. Juhel v. Rhinelander ib. 120. Pond v.
Smith & al. 4 Con. Rep. 297. The whole loss was occasioned by
the mismanagement and omission of the assurer, who being owner
of the vessel and appointing his own master, it was his duty tosee
that all the documents were furnished which the safety of the
voyage might require. Richardson v. The Maine Fireand Marine
Ins. Co. 6 Mass. 102. 7 Cranch 536, 234. 12 Mass. 291. As to
the sentence of condemnation; where various causes are recited
as the foundation of the decree, it is to be referred only to those
which are good, rejecting all others.  Christie v. Secretan 8 D. &
E. 192. To the fourth point he said that after captureit was
not necessary for the plaintiffs to litigate with the captors by
way of appeal, nor even to contend at all. It was enough that
the property was seized and detained, and the voyage broken up.
By this event the rights and obligations of the parties were fixed,
and the plaintiffs might forthwith proceed at law upon their pol-
icy. 2 Marshall on Ins. 564, Condy’s ed. 8 Johns. 245. 1 Caines
284, 444. And the right to arrest the original debtor being thus
perfected, the waiver of it was sufficient consideration for the
guaranty in the present case ; and it needs not tobe expressed
in the agreement, as it isnot a contract standingupon the statute
of frauds, but upon general principles of national law. 14 Ves.
189. Fell on Guarantees app. 337. Packard v. Richardson 17
Mass 122.  Weightman v. Caldwell 4 Wheat. 85. 'To the objec-
tion of the want of a demand on Capt. Gordon, he replied that it
was not necessary, this being a case of guaranty ; 2 Johns 365;
andif it were generally required, the absence of the party in this
case would excuse the omission of all which was not done. War-
rington v. Furber 8 East 245. 1 Vin. Abr. suppt. 299.
VOL. TV. 24
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The dpinion of the court was read by the Chief Justice at the
following November term, as drawn up by

Wesron J.  The policy executed by Gordon is very, brief in
its terms ; but with regard to risks, it expressly assumes such as
are contained in a]l regular policies of insurance, to be adjusted
according to the rules established at Lloyd’s in London, or at the
regular insurance offices in the United States. It wasa policy
therefore against what are called the usual risks. The form of
of the policy now used in London, and which it seems has varied
very little for two hundred years, [Park 14] embraces losses
arising from ¢ men of war, enemies, pirates, rovers, takings at
“sea, arrests, restraints, and detainments of all kings, princes and
¢« people of what nation, condition, or quality soever.” These
risks among others are to be found also in the common printed
forms in use in this country. Loss by capture then, being one of
the usual risks contained in regular policies, is clearly included
in the one in question. And we are not at liberty to vary a con-
tract, the terms of which are thus explicit, from any considera-
tions drawn from the amount of the premium, or from the letter
of the assured to their correspondent, adduced to shew their
sense of the contract, written with a view to obtain indemnity
from another quarter, in which they were however unsuccessful.
In this letter, they speak of the policy of Gordon as protecting
them against sea risks only ; but in the instrument executed by
the defendants, upon-which thisaction is brought, loss by capture is
contemplated as being within this policy; and they engaged to hold
themselves responsible for the amount, if Gordon does not pay on
presentation of regular documents, proving the condemnation or
loss. But what risks were in fact assumed must be determined
from the policy itself, which we are satisfied includes, among
others, the risk of loss by capture.

The property captured was proved at the trial to have belong-
ed to the plaintiffs ; and that it exceeded in value the amount
insured by this policy. But it is contended that the contract
cannot be enforced against Gordon or against the defendants, whe
have assumed his responsibility, because the goods onboard were
not shipped in the name of the true owners. This fact is distinctly
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noticed in the policy and the property thus covered is expressly
insured. No law of the United States is violated by a measure
of this sort, which was manifestly adopted to protect the property
from capture by the enemies of Spain. Nor was it an infringement
of the treaty with Spain, adverted to in the decree of condemna-
tion, which requires only certificates of the several particulars of
the cargo, and the place whence the ship sailed. As tothe owners
of the cargo, the language of the treaty is, that ¢“if any one shall
¢ think it fit or advisable to express in the said certificates the
“person to whom the goods on board belong, he may freely do
“s0;” thus leaving to the individuals concerned the full exercise
of their discretion upon this point.

It is objected that the brig, in which the goods insured were
transported, had on board goods contraband of war. That fact is
affirmed in an official representation made to the judge, by Don
Jose JMendose, captain of the port of Caboroxo, into which the
.prize was carried ; and alsoin the libel or petition of the captor,
praying for condemnation ; but it is not made the basis of the de-
cree of condemnation, nor does the decree take any notice of the
charge, other than by an enumeration of a few articles, having
this character, among those which are condemned. The seven-
teenth article of the treaty between the United States and Spain,
which is the only article alluded to in the decree, hasno reference
whatever to the case of contraband goods, which is made the
subject of specific stipulations in the sixteenth article. If there
is however competent proof that the vessel had goods contraband
by the law of nations, or by the treaty with Spain, if she had been
bound to an enemy’s port; yet inthis- case she sailed from a
Spanish port, not to a port of the enemy of Spain, but to that of a
neutral, to which munitions of war may be innocently carried. 1t
is not pretended that the contraband goods on hoard, if there were
any, were the property of the plaintiffs. The vessel belonged
to Gordon the insurer, and they must have been received by his
privity or that of the master appointed by him, and in his employ-
ment. Besides, contraband articles found on board a ship are
alone liable to confiscation; innocent goods are not affected,
unless they belong to the same owner. The Staadt Embden, 1
Rob. Adm. Rep. 26.
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Another ground taken in defence is, that the property was con-
deraned for a violation of the treaty with Spain, and that upon
this point the decree of condemnuation is conclusive.

That the sentence of -a foreign court of admiralty, ina case
within its jurisdiction, is conclusive evidence not only of the right
which it establishes, but of the fact which it directly decides, is
a position which has been so uniformly sanctioned by the highest
and most respectable tribunals, that it cannot now he controvert-
ed. But the sentence adduced does not decide that there had
been any violation of the treaty. The Judge states that, having
before him the seventeenth article of the treaty of friendship,
limits, and navigation between Spain and the United States of
1795, confirmed also by the new treaty of February 1819, and
having present the thirty second article of the last ordinance
about privateers, and finding the proof of property in the cargo
insufficient, he condemued it. That article of the treaty is found,
upon examination, to require no proof of property except of the .
vessel, which, without such proof, is made liable to condemnation.
But the vessel was in this case acquitted. By the treaty, free
ships made free goods, with the exception only of goods contra-
band of war; and no document is therefore required proving
property in the cargo, unless as is provided by the seventeenth
article, as before stated, any one shall think it fit or advisable to
state to whom the goods on board belong, in the certificates con-
taining the several particulars of the cargo, and the place whence
the ship sailed. The sentence does not in terms profess to con-
demn the cargo for a violation of the treaty ; nor does it decide
any fact, which amounts to such violation. What may be the
nature of the thirty-second article of their ordinance about priva-
teers, adverted in the sentence, does not appear ; and if it did, it
could have no influence upon the decision of this cause. The
port captain it is true, in his official communication, informs the
Judge, and the captain of the privateer in his libel or petition
avers, that certain portions of the cargo were not set forth or
specified, as required by the before mentioned seventeenth arti-
cle ; but these allegations not being directly supported by the
sentence, or even deducible from it upon any fair construction,
cannot be considered as verified by competent proof.
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But admitting that the cargo was condemned, because certain
parts of it, other than that helonging to the plaintiffs, had not the
certificates required by the treaty ; this fault or deficiency does
not appear in any degree imputable to the plaintifls; or that they
had auy interest in, or any connexion with, the merchandize stated
to have been omitted in the manifest. The vessel belonged to
Gordon, the insurer. The master was appointed by him, and
under his control. If he received goods, without the proper cer-
tificates required by treaty, and thus occasioned the Joss which
accrued, it could have no tendency to exonerate Gordon from his
liability to the plaintiffs, who had done nothing subjecting their
merchandize to forfeiture.

It is urged that, if the defendants are liable, this action was
prematurely brought ; inasmuch as regular documents, proving
the condemnation, had not been presented to Gordon. It appears
that the sentence of condemnation was finally confirmed on the
eighteenth of July, 1822 ; and that an abandonment was offered
to Gordon in the succeeding month of August, which was seasona-
bly made ; as the loss then remained total, and has ever since so
continued. Dorr v. New Eng. Ins. Co. 11 Mass. 1. Marshall,
489.  Gordon, the owner of the brig, must have been apprized
by the master appointed by him of what had happened ; and may
well be presumed to have been in possession of documents, prov-
ing the condemnation, long prior to the action, which was not
instituted until more than a year subsequent to the abandonment.
It appears further that, before the action was commenced, copies
of the protest and of the translation of the sentence of condemnation
were left at Gordon’s house, he being then at sea. Upon these
facts, we are of opinion that this objection to the verdict cannot
be sustained. ‘

With regard to the consideration for the guaranty entered
into by the defendants, the statute of frauds, according to the con-
struction which it has received in Massachusetts and in this State,
does not require that the consideration for the collateral under-
taking should appear in the note or memorandum, signed by the
party to be charged. Upon this point, we are fully satisfied with
the reasoning and authority of the case of Packard v. Richardson
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i7 Jilass. 122.  The consideration therefore may be proved by
parol.  Keating, the agent cf the plaintiffs, testifies, that it. was
forbearance onthe part of the plaintiffs. This, though a good .
consideration, asit is conceded, where the party had a right of
aclion, was, it is urged, insufficient in this case ; because the
plaintiffs had then no right to require or to enforce payment.
We have no process in this State, by which aparty can legally
arrest his debtor, for the purpose of security, before his demand
has arrived at maturity ; but such process may exist in other
countries ; and in regard to strangers and transient persons, may
be found essential in the administration of justice. The forbear-
ance of a right to proserute or arrest for further security would
unquestionably form a sufficient consideration for the undertaking
of the defendants ; but it must appear that such right existed.
'This would depend upon the laws of the Spanish colony of St.
Domingo; and foreign laws are to be proved as facts. Mostyn v.
Fabrigas, Cowper, 174, Talbot v. Seaman, 1 Cranch, 38. Church
v. Hubbart, 2 Cranch, 237. Keating further testifies that he was
directed to arrest Gordon ; that he should have done so, hut for
the interposition of the defendants,who, toinduce the forbearance
of any prosecution against Gordon, after several days delibera-
tion, entered into the guaranty ; whereupon he desisted from
taking any measures to arrest him. By the terms prosecution
and arrest, we must understand measures authorized by law. The
defendants were upon the spot; they took time to deliberate ;
and they had it in their power to acquaint themselves with the
course of legal proceedings in that jurisdiction. We do not at
this time decide that, upon this evidence, the jury might not have
been warranted, under the direction of the court, in inferring that
the plaintiffs had a right thus to proceed, by the laws of the then
Spanish colony of St. Domingo. But this facthas not been estab-
lished by their verdict ; nor has it been directly proved ; we are
therefore of opinion that the verdict, returned for the plaintiffs,
must be set aside. By the case reserved, it is agreed that if
upon either of the points taken, the law is with the defendants,
the verdict is to beset aside, and the plaintiffs to become nonsuit.
The point raised by the defendants, to which we have last advert-
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ed, is, that their engagement was without consideration. It
appears to us that the facts, necessary to constitute such consid-
ration, have not been sufficiently established ; but as we think it
highly probable, from the evidence in the case, that such facts
existed, we do not feel warranted in deciding that this éngage-
ment was without consideration, without affording an opportunity
for a further and more distinct examination of this question. We
do not therefore order the plaintiffs to be called ; but the ver-
dict is set aside, and A new trial granted.

DEERING v5. SAWTEL.

The rule that a party to a negotiable promissory note is not admissible as a wit-~
ness to impeach it, applies not only to actions directly upon the note, but to al}
others where its validity comes collaterally in question.

In this case, which was a writ of entry, brought upon a mort-
gage deed by the assignee of the mortgagee, against the grantee
the mortgagor; the tenant pleaded that the note, to secure which
the mortgage was given, was usurious ; and this being traversed,
issue was joined thereon. At the trial, before Preble J. the ten-
ant, having executed a release to the mortgagor, who was the
maker of the note, offered him as a witness to prove the usury.
He was objected to by the plaintiff’s counsel, on the ground that
this being a negotiable note, no party to it could be admitted a
witness to impeach its original validity. But the Judge overru-
led the objection; and the witness fully proving the usury, the
tenant had a verdict, which was taken subject to the opinion of

the court.

Fessenden and  Deblots for the demandant, cited the following
anthorities in support of the general objection made at the trial.
Walton v. Shelly 1 D. & E. 296. Adams v. Lingard Peake’s Ca.
117. Hart v. McIntosh 1 Esp. 298. Bent v. Baker 3 D. & E.
34. Buckland v. Tankard 5 D. & E. 578. Carringion v. JMil-
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ner Peake’s Ca. 6. Humphrey v. JMoxen ib. 52. Phetheon v.
Whitmore ib. 40. 1 Phil. Ev. 49, 50. Warren v. Merry 3 Mass.
27. Parker v. Lovejoy ib. 565. Churchill v. Suter 4 Mass. 156.
Widgery v. Munroe 6 Mass. 449.  Jones v. Coolidge 7 Mass. 199.
Manning v. Wheatlond 10 Mass. 502.  Worcester v. Eaten 11
Mass. 368. Clarke v. Waite ib. 439, Butler v. Damon 15 Mess.
223. IHartford Bank v. Barry 17 Mass. 96.  Packard v. Rich-
ardson ib. 126.  Wintonv. Saidler 3 Juhns. Ca. 185.  Mann v.
Swan 14 Johns. 270.  Coleman v. Wise 2 Johns. 165.

2. They contended that the rule was applicable to the case at-
bar ; because the note and mortgage formed hut one contract,
the debt being the principal subject, and the security only an
incident, and partaking of the character of the principal, which
was a negotiable paper.  Green v. Hart 1 Johns. 580.  Runyan
. JMersereau 11 Johns. 534.

3. The tenant’s purchase, though in terms a bargain and sale
of the whole estate, amounted to nothing more than an equity of
redemption ; and the holder of such an estate is not permitted to
avoid the mortgage on the ground of usury. Green v. Kemp 13
Muass. 515.  Bearce v Barstow 9 Mass. 48.  Bull. N. P. 224.

Greenleaf and ITill for the tenant, contended for the admissibil-
ity of the mortgagor to prove the usury, under the general rule
that all persons, not affected by interest or crime, are compe-
tent witnesses. The only exception to this rule was established
to exclude the party to a negotiable security from testifying that
it was originally void ; and this on the ground of public policy ;
as in Churchill v. Suter. lts application to the case of the gran-
tor, in a real action in which the validity of a pretended title
under him was the only point to be tried, was expressly rejected
in Loker v. Haynes 11 JMass. 498 ; and such is the case at bar.
If the grantor was admissible in that case, in order to defeat an
absolute conveyance made by himself, e jfortiort in this, to shew
usury in a conveyance upon condition. Nor does the present
case fall within the principle of Churehill v. Suter, because the
mortgage does not belong to the class of negotiable securities.
It is a distinct and independent transaction, the fate of which does
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in no wise affect the note; and it is governed by the same gen-
eral principles which apply to the pledge of goods. It is the note
alone which is known among merchants, and the preservation of
mercantile confidence in this instrument, and not in any other,
is the sole ground of the exception.

To shew that this defence was open to the tenant, he having
purchased the whole estate, they cited Green v. Kemp 13 Mass.
515. Hills v. Elliot 12 Mass. 26.

The opinion of the court was read by the Chief Justice at the
following November term, as drawn up by

Weston J.  That a party to a negotiable instrument shall not
be received as a witness to prove the same to have been original-
ly usurious and void, in an action brought upon such instrument,
is arule which has for a long time been so uniformly adhered to
and practised upon, in this State and in Massachusetts, that we
cannot suppose it to have been the intention of the counsel for
the defendant to call it in question, in the case before us. The
point now raised is founded on the assumption, that the rule
is applicable only where the action is brought upon the negotia-
ble instrument itself. But we do not find upon examination, that
the rule can be considered as thus qualified. In all the cases
cited to this point, from the Massachusetts reports, the proposi-
tion appears to be laid down in general and unqualified terms,
that the party to a negotiable instrument, is not a competent wit-
ness to prove it to have been originally void. These were, it
is true, actions brought upon the instruments themselves ; and
the rule will generally be applied in practice to cases of this
class. The decisions in Massachusetts are deduced from the
case of Walton & al. assignees of Sutton v. Shelley,1 D. & E. 296,
which is not distinguishable in principle from the one under con-
sideration.

It was an action upon a bond, given by the defendant to Sutfon;
to which there was a plea of usury. It was proved that the bond
was given in consideration of delivering up two promissory notes,
made by Mrs. Perry to Birch or order, the one indorsed by Birch
and Sedley, the other by Birch Corbinand Sedley to Sutton. Sed-

VOL. IV, 25
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{ey was called to prove the consideration of the notes usurious,
and rejected.  The action was not on the notes, but it was the
notes which the defendant attempted to prove usurious. Here
the maker of the note, collaterally secured by the mortgage now
in suit, was offered to prove that it was given on an usurious con-
sideration. In both cases, the question whether the deeds were
or were not tainted with usury, depended upon the consideration
of the notes. From the cases cited from the Massachusetts re-
ports, it appears that the case of Walton v. Shelley was adopted
with approbation here ; and, notwithstanding the vacillation of
the English courts, in regard to the rule, it has been adhered to
in Massachusetts and in this State, with this qualification,that it
is negotiable instruments only, which a party to them shall not be
permitted to prove originally void. But if the rule had been
thus limited in Walionv. Shelley, the result would have been the
same. Sedley, the witness rejected, was no party to the deed in
suit, but to the negotiable notes, the giving up of which was the
consideration of the deed. This question was examined and
illustrated by the late C. J. Parsons, in delivering the opinion of
the court in Churchill v. Suler, cited in the argument ; and the
subsequent cases refer to this, as settling the law upon the sub-
ject. All the reasons of public policy, which are there so lucidly
exhibited as the foundation of the rule, apply with equal force
to the case before us.

The mortgage deed isincident and collateral to the note, which,
as the principal, is chiefly to be regarded. 'When that is paid,
the incident has no longer any binding eflicacy. It is for the pur-
pose of enforcing payment of the note, or of holding the land as a
substitute, which will be payment, if of suflicient value, that the
present action is brought.

It was urged that the direct object of the defendant, in calling
the witness, was, not to prove the note void, but the deed void
and usurious, to which the rule does not apply. This distinction
seems too refined for practical application, if we regard the spirit
of the rule ; and was not even suggested in the case of Wealton o.
Shelley. Besides, in the case before us, the plea alleges the
note to have been usurious and void, to secure which the mort-
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gage deed was given; and it was upon a traverse of this aver-
ment, that issue was joined. Whether the note was or was not
infected with usury, was therefore the question directly before
the jury.

In the case of Loker v. Haynes, cited and relied upon by the
counsel for the defendant, the grantors in certain deeds of con-
veyance were held to be admissible witnesses to prove the same
to have been fraudulent and void. But it does not appear that
they had any connexion whatever with any negotiable instruments;
and it is only where questions arise in relation to these, that the
rule is here understood to apply.

The opinion of a majority of the court is, that the witness ought
not to have been admitted to prove the facts, for which he was
called. The verdict is therefore set aside, and a

New trial granted.

Howe vs. Warb.

If a conveyance is made hy one who is insolvent, even upon a good and suflicient
consideration advanced to him, but not bona fide, and the purchaser is conusant
of and assenting to the fraudulent intent, it is void against creditors.

A voluntary conveyance, without consideration,is good against subsequent credi-
tors, if made by one who is solvent, and without any fraudulent intent ; but is
void against creditors existing at the time of the conveyance, if the grantor be
insolvent at the time.

And the want of consideration, and the insolvency of the granior, are badges or
indicia of fraud or trust between the parties, which, under some circumstances
may render the conveyance void against even subsequent creditors.

A voluntary conveyance, without consideration, whether the grantor be insolrent
or not, is void against subsequent creditors, if such conveyance was made for
the purpose of defrauding them < of their just and lawful actions,” &ec.

The relation of debtor and creditor among the sureties in a bond, so as to entitle
one of them to impeach a voluntary conveyance made by another, commences
at the time of executing the bond ; and not at the time when one actually pays

more than his proportion of the debt.

In this case, which was an action of trespass quare clausuin fiegit,
the defendant justified under an extent made upon the locusin quo
July 16, 1824, as the property of one Waterhouse ; and the plain-
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tiff claimed the land by virtue of a deed from Waterhouse to him,
dated Jpril 5, 1823, subsequent to which time Waterhouse had
continued to occupy the land as his tenant. This conveyance the
defendant sought to impeach, on the ground of fraud.

At the trial, before Preble J. at the last November term, it
appeared on the part of the defendant, that on the 13th day of
September 1821 one James March, being appointed a deputy
sheriff, gave bond to the sheriff, in which Ward and Waterhouse,
with two others, were sureties ;—that March died insolvent
about the first of pril 1823 ;—that the sheriff sued this bond
against the sureties, and recovered judgment at JMarch term 1824,
by default, for the penalty, with an award of execution for
$377,06. This execution was fully paid by Ward, May'14, 1824.
The sum for which it was awarded was composed of the sheriff’s
proportion of fees, accrued from the date of the bond to the time
of March’s death; together with the amount of a judgment which
one Washburn reeovered at the same term, against the sheriff,
for March’s negleet in not paying over moneys he had collected
on an execution in favor of Washburn, which was issued after Oc-
tober term 1821, and was returnable in January 1822 ; prior to
which time JMarch had received the money.

Ward sued Waterhouse May 18,1824, for his proportion of the
money thus paid to the sherifl ; and having recovered judgment
by default, extended his execution on the locus in quo, and pro-
ceeded soon after to cut the hay. The officer’s return described
the appraisers as ¢ three disinterested men, freeholders of said
¢ county’ ; without certifying that they were ¢ disinterested
“and discreet men, being freeholders” &ec. in the words of the
statute.

The bond given by JMarch to the sheriff, upon his appointment
to the office of deputy sheriff, was conditioned, among other things,
that he should ¢ refuse to accept or hold the office of constable
¢ of any town within said county of Cumberland.”

Upon this evidence the plaintiff ’s counsel, at the proper stages
of the cause, objected ; 1st—That Ward had no right toimpeach
the conveyance from Waterhouse to the plaintiff, because, at that
time, he was not a creditor ; 2d—That the bond to the sheriff
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was an illegal bond, and could not be enforced at law, as it re-
strained the deputy from serving in the office of constable, which
the statute made it his duty to do, if elected; 3d—That the levy
of Ward’s execution against Waterhouse was void, because it did
not appear that the appraisers were ¢ discreet’” men, as well as
disinterested, and freeholders.

These objections the Judge overruled, in order to try the prin-
cipal questions of fact; and permitted the defendant to offer
evidence to prove that the conveyance by Waterhouse to the
plaintiff, was made for the purpose of putting the property out of
the reach of the sheriff, in any suit upon the bond; of which the
plaintiff was conusant ; and that it therefore was in'law fraudu-
lent and void. And upon this poinz, after hearing evidence on
both sides, the jury returned a ¢ "’*;the defendant ; which
was taken subject to the opinion of the court upon the points made
by the plaintiff at the trial.

Greenleaf and Frost argued for the plaintiff ; 1st—That to
entitle the defendant to impeach the conveyance for legal fraud,
it must appear that he was a creditor at the time it was made ;
and a surety hasnot the character of a creditor till the rendition
of judgment against him. Fales v. Thompson 1 Mass. 134. 1
Dane’s Abr. 628, sec. 20.

2. The bond from March to the sheriff was illegal, because it
was conditioned to refuse an office which the statute of 1821 ch.
116, made it the duty of every citizen to accept, under a penalty
enacted against his refusal to take the oath of office. For where
a duty is prescribed by statute, a bond conditioned to omit it is
wholly void, even though it contain other conditions which, if stand-
ing alone, would be good. 5 Vin. Abr. 98, Condition Y. pl. 7, 8.
Guppyv. Jennings 1 Anstr. 256. Wheeler v. Russell 17 Mass. 258.
Layng v. Paine Willes 571. 3 Bac. Abr. 103—705. tit. Obligation.

3. The extent was void, because it does not appear that the
appraisers were ‘¢ discreet” men. The statute requires that
they should be not only ¢ disinterested,” or free from bias, and
< freeholders,” practically acquainted withreal estate; but ¢dis-
¢ creet”” men; that is, men capable of discerning its true value ;
and not imbecile of judgment. Each of these qualifications is
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made indispensably necessary in an appraiser ; and every thing
made necessary Dby statute, must appear in the officer’s return.
Williams v. Amory 14 Mass. 20, '29. Eddy v. Knapp 2 Mass.
154. Ladd v. Bluat 4 Mass. 402. A creditor claiming under
ihis sort of involuntary conveyance, must shew a strict compli-
ance with every statutory provision. Waterhouse v. Waite 11
Juss. 207, Boit v. Burrell 11 JMass. 163, Tate v. Anderson 9
Mass. 92. Allen' v. Thayer 17 Jass. 299.  And of this defect
even astranger may take advantage, the extent being merely
void. "7 Bac. Abr. 68, tit. Void & Voidable F.

Longfellow and Adams, for the defendant, replied to the first
point, that the plaintiff’s deed, being found to be fraudulent, was
void as well against subsequent as prior creditors. The princi-
ple contended for by the ¥ applies only to voluntary con-
veyances, and not to tnose which are fraudulent. Damon v.
Bryant 2 Pick. 411. Roberts Fraud. Conv. 17, 27, 521, 522.
And if it were not so, yet the defendant was a creditor at the
time of the conveyance, the condition of the bond being then
broken, and the rights of all parties fixed.

To the second point they said, that the statute of this State
could not be construed imperatively to require the acceptance
of any town office; but was rather tobe understood as conferring
."the privilege to accept or to waive it ; and that this objection
was not open to the plainti'ﬂ“, he being a stranger to the contract,
and his title illegal.

The third objection, they also insisted, the plaintiff was not
entitled totake, for the same reasons. Daggetv. Adams 1 Greenl.
198.  Lawrence v. Pond 17 Mass. 433.  Williams v. Amory 14
Mass. 20.  Barret v. Porter ib. 143.  Jftkins v. Bean & al. ib.
408. Nor can the objectionbe sustained ; for the law presumes
every man discreet, till the contrary appears.

MeLLex C. J. delivered the opinion of the court, at the en-
suing JNovember {erm, as follows.

In this case the plaintiff claims title to the locus in quo undera
deed from Waterhouse to him, hearing date April 5, 1823 ; and
the defendant claims title to it in virtue of the levy of his execu-
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tiomthereon, as the property of said Waterhouse on the 16th of
July 1824. 1f, as against Ward, the close passed by the deed to
the plaintiff, then the objections to the bond and the levy are of
no importance, as the conveyance was prior to the levy. If, as
against Ward, the deed was fraudulent and void, then the plain-
tiff has no title to maintain the present action for merely taking
hay from the premises in question, although, at the time of the
levy, Waterhousé occupied the same as tenant of the plaintiff; such
an act of trespass being an injury to the tenant, and not to the
landlord, as was decided by this court in the case of Little v. Pa-
lister 3 Greenl. 6. These objections may therefore be laid out
of the case ; and the only question for consideration is, whether
Ward, at the time the deed was given, was such a creditor of
Waterhouse, or was so situated in relation to that conveyance or
is so affected by it, as that he is thereby entitled to contest its
operation, by shewing that it was in its origin fraudulent, and made
with intent to defeat the rights of creditors. Upon the evidence
‘which was admitted to the jury, for the purpose of shewing that
such was the character and design of the deed, they returned
their verdict in favor of the defendant. Was the proof properly
admitted? The main question presented in this cause is worthy of
consideration, in two points of view. The first inquiry is whether
Ward may be considered as having been a creditor of Waterhouse,
at the time the deed was executed ; and the second is, whether
the deed was made under such circumstances, and with such
fraudulent intentions, as to be void with respect to Ward, if not
then a creditor by virtue of the statute of 13 Eliz. ch. 5, which
has been adopted here as common law.

The consideration of the first point leads us to the examination
of some of the peculiar rights and liabilities of sureties. So far
as the obligee of a bond, or promisee of a note, is concerned,
the principal and sureties are each and all equally liable ; but
as between or among themselves, each surety is liable only for
his proportion ; and such proportion will depend on the number
of sureties, in case none of them prove to be insolvent or negli-
gent. What then is the legal relation in which one of the sure-
ties stands to each of the others? 'The answeris, at the time of
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executing an instrument by several persons as sureties, each one
impliedly promises all the others, that he will faithfully perform
his part of the contract, and pay his proportion of loss arising from
the total or partial insolvency of the principal, and to indemnify
them against any damages by reason of his neglecting so to do. A
similar promise is implied on the part of the principal, to indem-
nify and save harmless each of the sureties. This promise, in
both cases, is conditional inits nature. The principal may remain
solvent, and punctually pay the debt; and, again, in case of
the failure onthe part of the principal to pay, each surety may
honestly pay his due proportion. It is a promise which may never
be broken; but it is binding until broken or performed. In
this respect, such a promise resembles that by which a man binds
himself to pay a certainsum of money at a future day; here a
debt exists in presenti though payable in futuro. The debt exists
long before a right of action accrues for its recovery. There is
no question as to the right of a creditor, whose debt is payable
at a future day, by the express terms of the contract, lawfully
to impeach a conveyance as fraudulent, made by his debtor after
contracting the debt ; because though he cannot maintain an
action on the contract, until it shall have been violated by nonpay-
ment at the day; still he has an interest in the property conveyed,
as a fund out of which the debt ought to be paid ; and may
therefore shew, if he can, that the debtor has conveyed it away
fraudulently to defeat his rights. Now can there be any sound
distinction between such a contract, and the implied contract,
which in case of suretyship exists between the principal and the
sureties, and between each surety and all the others? The case
of Mountford v. Ranie Keb. 499, is not inapplicable to the case
before us. One G. had given a bond to Sir John Lenthall, who
was sheriff and lessor of the plaintiff ; he obtained a judgment on
scire facias against the heir and tertenants, claiming under the
ancestor and obligor. The defendant setup a settlement by
recovery to the use of trustees for sixty years, subject to the
disposition of the grantor, which conveyance was made fourteen
years before the ancestor became bound as security for the
prisener who had escaped; Kelyng C.J. and Rainsford J. firmly
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agreed, as the reporter says, in pronouncing the conveyance
fraudulent, although the plaintiff had only become a creditor by
the escape of the prisoner ; and so instructed the jury. Twydsen
J. contra. Roberts, in his treatise onthe construction of the 13th
& 27th of Elizabeth, says, in page 549, that there is a distinction
between demands fundamentally originating after a conveyance by
way of family settlement, or provision, or advancement, and such
asarise upon an obligation prior in date to the conveyance, with a
condition to perform some collateral act ; for it cannot be said
- that an obligor in a boad, before the pecuniary demand arises by
its forfeiture, can be ignorant of his liability or danger, soas to
exempt him from the imputation of fraudulent intent upon the
statute ; and that whether the person making such voluntary set-
tlement be principal, or only a surety in the bond, can make no
difference in such view. In the case before us, it appears that
the bond in question was signed Sept. 13, 1821, Ward and
Waterhouse being two of the sureties ; and that March, the prin-
eipal, died insolvent about the first of Ap#il 1823. Of course he
was insolvent before the deed was given ; and the sureties were
then placed in asituation in which they were absolutely liable to
pay all eventual losses occasioned by the conduct and insolvency
of March. At that moment eachsurety was absolutely bound to
bear and pay his share of such losses ; and yet in these circum-
stances, Waterhouse conveyed to the plaintiff the land in question.
The circumstances in which sureties stand in relation to the
principal, and to each other, seem to distinguish their claims from
~ ordinary demands. There is a perfect understanding among them
" that they are all embarked in a common cause by common con-
sent; and this understanding amounts in law to an implied promise
of indemnity by each to all ; and, for the purpose of the present
argument, such implied promise is equal to a bond givenby each
surety to all the others, and by the principal toall ; conditioned
that the obligor will faithfully pay his proportion of any eventual
loss, and effectually protect them from all damage on account of
his negligence or failure. Such a bond would surely constitute
the obligees creditors of the obligor, so far as to entitle them to
impeach any of his subsequent conveyances on the ground of fraud.
VOL. IV. 26
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The present question seems different from that which has often
been made and decided, as to the time when a surety can prove
his demand on the principal before the commissioners, in case of
the bankruptey of such principal. It is settled that in such a
case, the surety has no right of action on an implied promise
against the principal, until he himself has paid or absolutely as-
sumed the debt as his own. 1 Dane’s Abr. 195, 196. 3 Wals.
18. Chilton v. Whiffin. Coup. 525. Taylorv. Mills & al. Dougl.
160. Alsop & al.v. Price. Though if the debt be absolutely due,
and payable in futuro, it may be proved under the commission
before the day of payment. The question now before us is,
whether the defendant, at the time the deed was given to the
plaintiff, was a creditor of such description, and so situated, as to
be entitled to contest the deed, and shew it to have been made
for the fraudulent purposes before named. It may be further
suggested as an argument in favor of the view which we have
taken, that if a co-surety or co-obligor cannot be legally consider-
ed as a creditor, so far as to impeach a fraudulent conveyance
made by another co-surety or co-obligor, for the purpose of se-
curing his property from all liability to contribution, the conse-
quence will be that any such co-surety or co-obligor may com-
pletely shelter his property, and place it beyond the reach of
process, and thus leave such as shall have pzid the whole debt, or
more than their just proportion, destitute of all remedy against
him as to his estate thus fraudulently conveyed. Such a conse-
quence is not to be disregarded, nor a principle leading to such a
consequence to be respected in a court of justice. It would de-
feat the very design of suretyship, by rendering it, to a certain
extent, useless or dangerous.

The consideration of the second point renders it necessary te
examine the before mentioned chapter of the 13th of Elizabeth,
and ascertain the extent of its provisions, and the construction
which it ought to receive. It is believed that the language of
the section is broader and more comprehensive than the construc-
tion which the courts of Massachusetts have generally given toit,
or than has been usually, in practice, cousidered as the true one,
in the trial of causes in this State. Thisidea seems to have been
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entertained and often expressed by the court, sometimes directly
and sometimes incidentally, as may be seen inthe case of Nerth-
ampton Bank v. Whiting 12 Mass. 110. Brooksv. Powers 15 Mass.
247. Quincy v. Hall 1 Pick. 357, and Badlam v. Tucker & al. ib.
389. It hLas long been a received opinion that no man could le-
gally be permitted toimpeach a conveyance as voluntary or fraud-
ulent, unless he was a creditor of the person who made the con-
veyance at the time it was made. Voluntary and fraudulent
conveyances have not been sufficiently distinguished.

In our common actions of replevin, where questions as to the
validity of the sale of chattels are daily tried ; and in real actions
between creditors claiming under executionslevied ondebtors’
lands, and persons claiming the same lands under the debtors’ deeds
made prior to such levies, it has been the common practice to call
on the person who contests the fairness and validity of the sale, to
prove, in the first place, that he was a creditor of the alleged
fraudulent vendor, or grantor, at.the time of sale; and this princi-
ple and practice seem to have been founded on the idea that unless
this fact appeared, he could have no interest in the inquiry ; that
as against him the sale was good at the time it was made ; and
that he could not afterwards acquire the right to impeach such a
conveyance.

The correctness of the above principle has been often doubt-
ed in some of our coutts of law ; and this court is called upon, in
the cause before us, to examine this question, and pronounce an
opinion, whether the principle and practice above mentioned are
in conformity to the language and true intent and meaning of the
5th ch. of the 13th of Elizabeth. By this statute, ¢ every feoff-
¢ ment, gift, grant, alienation, bargain, and conveyance of lands,
¢ tenements and hereditaments, goods and chattels or any of them:”’
by writing or otherwise, ¢ that had been or afterwards should be”
had or made to or for any intent or purpose—¢ to delay, hinder
“or defraud creditors or others of their just and lawful actions,
¢ suits, debts, accounts, damages, penalties, forfeitures” &c.
is declared to be ‘‘clearly and utterly void, frustrate and of
¢ no effect ; any pretence, colour, feigned consideration, ex-
¢ pressing of use, or any other matter or thing to the contrary
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 notwithstanding.” A proviso follows, which need not now be
noticed. In Cadogan v. Kennet Cowp. 432, Lord Mansfield says,
¢« The rules and principles of the common law, as now univer-
¢ sally known and understood, are so strong against fraud in every
“shape, that the common law would have attained every end
¢« proposed by the statutes of the 13th and 27th of Elizabeth ;
‘“ these statutes cannot receive too liberal a counstruction, or be
“too much extended in suppression of fraud.” Still, at com-
mon law, a fraudulent conveyance could be avoided only by him
who had a ¢ former right, title, interest, debt on demand.”
Twyne’s case 3 Co. 80.  Roberts on Fraud. Cony. 13 says that
‘“the first expounders of the statutes of Elizabeth against fraud-
““ ulent conveyances have given them a very strong construction
‘“against voluntary dispositions; and particularly the statute
““ made for the protection of creditors, they have understood in
‘“ a sense correspondent to the probable intention of the makers,
¢ to supply the defect of the common law and of former statutes,’
‘“ where they fell short of relieving those whose debts had arisen
““ subsequently tothe fraudulent alienation.” In Taylor v. Jones 2
Atk. 601, Lord Hardwicke observed upon the words in the 13 Eliz.
“to defraud creditors and others,” that the word ¢ others”
seemed to have been inserted to take in all manner of persons;
aswell creditors after, as before, the conveyance,whose debts
should be defrauded. Even voluntary family settlements, which
the law appears to favour more than any other species of convey-
ance, though made by one not indebted, are not always safe against
subsequent creditors. In Walker v. Burrows 1 Jitk. 94, Lord
Harduwicke said that to impeach such a conveyance, it was neces-
sary to prove that the person conveying was indebted at the time
of making the settlement, or immediately after the execution of
the deed. In Stileman v. Ashdown 2 Atk. 481, it was decided that
a settlement upon children, even though made by a person not
indebted at the time, might be void as against subsequent cred-
itors, if any thing in the transaction afforded ground for an infer-
ence that the provisions were made with a view to becoming
mdebted. In the case of Lord Townsend v. Wyndham 2 Ves. 10,
Lord Hardwicke says, *“if there is a voluntary conveyance of
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real estate, or chattel interest, by one not indebted at the time,
though he afterwards becomes indebted, and that voluntary con-
veyance is for a child, and without any particular badge or evi-
dence of fraud to defraud subsequent creditors, that will be good;
but if any mark of collusion, or fraud, or iatent to deceive, or
defraud subsequent creditors appears, that will make it void,
though he afterwards becomes indebted.” In the case of Fitzer
v. Fitzer 2 JAtk. 511, the debt of the creditor arose subsequent
to the voluntary settlement. The cases of Finv. Ifills 1 Con.
Rep. 295, and Jackson v. Myers 18 Johns 425, and Jackson v.
Swenn ib. in note, are founded on the principles above stated.
See also Hinde’s lessee v. Longworth 11 Wheat. 199, and Sexton ¢.
Wheaton 8 Wheat. 229. In each of the two former cases, prop-
erty had been conveyed by a person against whom judgment was
recovered inan action for a tort; in both cases the property
was conveyed after the cause of action, and before judgment
was recovered; but the court set aside the conveyances as fraud-
ulent, and against the provisions of the acts in the respective
States, similar to the above mentioned statute of Elizabeth.
The same principle is recognized by the court in Jacksonv. Ham
15 Johns. 261. fewland, in his treatise on contracts, page 389,
says that the deeds which are avoided by the statute of the 13th
Eliz. are void as well against those creditors whose debts were
contracted subsequently to such deeds, as against those creditors
whose debts were in existence at the execution of the deeds.
In Lushv. Wilkinson 5 Ves. 384, Lord Jlvanly says, that to
impeach a voluntary setilement, made on a meritorious considera-
tion, it seems necessary that the person making it should be insol-
vent at the time; a single debt would not do ; it must depend on
this, whether he was in insolvent circumstances at the time.
«“ The opinion of courts of equity appears to be that the conside-
“ ration of natural love and affection is a good consideration,
¢ within the proviso of the statute, and sufficient to support a
¢ deed against creditors, unless from other circumstances it can
‘“be shewn to be mala fide. Newland 386. This is agreeable to
the opinion of Lord Hardwicke before mentioned, in the case of
Townsend v. Wyndham.
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Mr. Dane, in his learned Abridgment, Vol. 1, page 668, lays
down the position that one insolvent cannot make voluntary con-
veyances or settlements ; that is, for love and affection ; and in
support of the position cites a long catalogue of decisions ; sev-
eral of which have been mentioned in the course of this opinion ;
among others he states the above case of Lush v. Wilkinson 5
Ves. 384, JAmbler 121. 1 Ves. 27. 2 Ves. 11. 1 Jtk. 93.
2 Bro. C. C. 90. 1 Dane669. He 2lsolays down the other
principle, that deeds avoided by the 13 Elizabeth are also void
against subsequent creditors, in those cases where the debtor
or person making the deed is insolvent. Then he says, per-
haps a voluntary conveyance may be deemed to have respect
to them, and made with intent to defraud them. On this head
he observes that according to our decisions, one becoming a
creditor after a voluntary conveyance is made and known, has no
right to complain of it. He refers to Adams v. Adams, Essex
Nov. Term 1796, and Parker v. Procter 9 Mass. 390, and consid-
ers themn the best decisions; and then adds ¢ there may however
“he anexception, as where the deed is unrecorded and unknown
“‘{o him, or actually made with a design to affect after credi-
“tors.” In such a case the principle of the English decisions is
the one applicable here. This seems tobe the true and solid
ground. Unless the principle is extended thus far, cases of the
most gross fraud may exist and yet not be within the statute.
For instance, suppose D). a man possessed of property real or
personal, of the value of a thousand dollars, and of which he is the
undisputed owner, to day makes a voluntary conveyance of the
same to J. with the express intent to purchase goods or real
property of B. and defraud him of the value, by means of this
artifice; and tomorrow makes the contemplated purchase; all of
which arrangement is known to 4 ; surely, in such a case, B
may be permitted to contest, and by proof defeat this sale to 1,
although, at the time of the conveyance to 1, B was not a cred-
itor of D. He may do this, because the very purpose of the plan
was to cheat B, a subsequent creditor. The supposed case is
clearly within the reason and scope of the statute; and not against
any of its language. It is in harmony with the numerous decisions
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in the English courts upon the point; and although the doctrine
seems not tohave been so clearly defined aund so liberally applied
in practice inthe courts of Massachusetts, aud of this State, hith-
erto, (as has been before intimated,) yet there is no case, in the
reports of either State, by which this extended application of the
salutary provisions of the statute is forbidden ; on the contrary
the Supreme court of Massachusettshave given a clear intima-
tion of an opinion entertained on the subject, as we perceive in the
case of Damon v. Bryant 2 Pick. 411. This court cannot doubt
that the cause of truth and justice would be aided by extending
the construction, defining the principles, and at the same time
giving the intended effect to the statute in question, in the man-
nerbefore mentioned. Thus frauds would be more easily detect-
ed, and guarded against more effectually, than under the limited
construction which has so long governed our courts in practice.
No possible danger can result from the extension of the principle
as proposed; as it goes no further than to permit the introduction
of proof to the jury, for the purpose of impeaching a conveyance
on the ground of fraud ; and if the party for whose benefit the
proof is introduced, was not a creditor at the time the alleged
fraudulent conveyance was made, such proof cannot avail him,
unless found sufficient to convince the jury that the conveyance
was made for the purpose of defrauding him in particulyar, or sub-
sequent creditors generally, as well as those who were creditors
at the time, if there were any such. From the foregoing princi-
ples, established or recognized in the cases we have stated, as
well as from numerous others relating to the same subject, the
following propositions may be deduced; and it may notbe useless
or unacceptable topresent them all in one view.

1.—If a conveyance is made by a man whois insolvent, upon
a good and sufficient consideration advanced to him, but not bona
fide; and the purchaser is conusant of and assenting to the
fraudulent intent ; it is void against creditors.

2.—A voluntary conveyance, made without consideration, by a
man who is solvent, and without any fraudulent intent, is good
against subsequent creditors.
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3.—A voluntary conveyance, made without any consideration,
by a man who is insolvent, is void against creditors existing at the
time of the conveyance.

4.—A voluntary conveyance made without consideration by a
man insolvent, may, on that very account, be deemed fraudulent,
even as against subsequent creditors; at least that circumstance
is a badge or indicium of fraud or trust between the parties, which
niay lead to that conclusion.

5.—A voluntary conveyance, made without consideration by a
man, whether insolvent or not, is void against subsequent credi-
tors, if such conveyance was made for the purpose of defrauding
them ¢¢of their just and lawful actions, suits, debts, accounts,
¢« damages, penalties, forfeitures, &c.”

In all the foregoing cases, the questions of insolvency and inten-
tion are before the jury. And now having taken this review of
those principles of law which relate to fraudulent conveyances,
we recur to an important fact in the report of the Judge, viz.
that he ¢ permitted the defendant to offer evidence that the
«conveyance by Walerhouse to the plaintiff, was made with the
¢« knowledge of the plaintiff, for the purpose of putting said prop-
¢« erty out of the reach of the sheriff in any suit upon the bond
< aforesaid.” Aundupon the evidence thusintroduced, which we
must presume was applicable to the several facts necessary to
bring the case withinthe 13th of Elizabeth, the jury decided that
the deed was fraudulent and void, on the grounds upon which the
cause was submitted to them. The fraudulent intention of put-
ting the property out of the reach of the sheriff in any suit upon
the bond, included the intention of defrauding the defendant, by
preventing him from obtaining any indemuity frem Waterhouse, for
any loss he might sustain by being compelled to pay more than
his, the defendant’s, share in consequence of his suretyship.

We conclude this opinion, whichis the result of laborious
investigation, by saying that we all agree that the evidence objec-
ted to was properly admitted to the jury ; and that accordingly .
there must be Judgment on the verdict.
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LitTLE vs. PALISTER.

1f a tenant at will makes a mortgage fo a stranger in fee, the lessor may have
trespass forthwith against the mortgagee. And it is no bar to such action, that
the mortgagee has had judgment against the mortgagor, in a writ of entry upon
his mortgage, and has been put into possession by the sheriff, under a writ of
habere facias. '

.Recitals in ancient deeds are good presumptive evidence of pedigree, where no ad-
verse title by inheritance has been set up under the same ancestor; even though
the land conveyed by the deeds is itself the subject of controversy.

I~ this case, which was trespass quare clausum fregit, and was
tried before the Chief Justice, upon the general issue ; the
plaintiff derived his title from the heirs of Hannah Fairweather ;
and for proof of their pedigree he relied on the recitals in certain
deeds, made in the years 1779 and 1780, in which Hannoh Win-
throp and Anne Mason styled themselves her daughters, and
conveyed their shares, being one third each; and in which Samuel
Fairweather conveyed one third ¢ derived tohim by right of inher-
‘‘itance,” but not saying from whom. This proof was objected to
by the counsel for the defendant, but the Chief Justice admitted
it as sufficient evidence for the jury to presume the relationship
expressed in the deeds.

The defendant relied upon his possession of the lot, of which the
locus in quo was a part, under a mortgage made to him by one
McKenney Feb. 11,1817, which had been sued and prosecuted to
final judgment, and the writ of habere Jacias regularly served on
the 28th day of March 1820 ; of which judgment the agent of the
present plaintiff had notice. The defendant had continued in
possession ever since the service of the habere facias ; and a part
of the same lot was also possessed by a grantee of the plaintiff,
to whom he had sold that part about eight years since. It
appeared that JMcKenney, who mortgaged the lot to the present
defendant, had originally entered on the land as tenant to the
plaintiff, before the mortgage ; and had paid rent for it to the
plaintiff ; by whom he was furnished with part of the materials to
build the house, which the defendant had torn down and carried
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away. This defence the Chief Justice overruled ; instructing
the jury that the plaintiff might maintain this action against the
defendant, notwithstanding this possession of the land under the
judgment against McKenney upon the mortgage. And a verdict
was thereupon taken for the plaintiff, subject to the opinion of the
court.

N. Emery, for the defendant, denied that the deeds were
admissible as evidence in the cause, under the circumstances in
which they were offered. The plaintiff should at least have
shewn a previous search in town records, and diligent inquiry
after better testimony. As the cause stood, he insisted that the
evidence amounted to no more than the declarations of a party
interested to prove his own title; and the rule is that such decla-
rations cannot be received. The exceptions to the rule are in
favor of recitals in deeds not relating to the property in dispute,
family settlements, and family records, monumental and other in-
scriptions, where the parties could have nointerest in their false-
hood, and would not suffer them to exist, if not known to be true.
But the present case not being within either of the exceptions,
the evidence should have been excluded. Jackson v. Cooley 8
Johns. 128.  Clark v. Wait 12 Mass. 439.

Little, for the plaintiff, said that the defendant, being a stranger,
ought not to be admitted to impeach the evidence of pedigree on
grounds merely formal, it appearing by the deeds that the plaintiff
had title. And to shew that the evidence was properly admitted
he cited Peake’s Evid. ch. 1 sec. 12. Jackson v. Cooley 8 Johns 128.
1 Phil. Ewid. 175. 2 Str.1151. Bull. N. P. 233. 1 Ves. Jr.
143. Higham v. Ridgway 10 East 120. 11 East 505. Couwp.
594. Douglass v. Sanderson 2 Dal. 116. Paxton v. Price 1 Yeates
300. _

To the other point, that the landlord may maintain trespass
against the grantee of his tenant at will, he cited Co. Lit. 57 b.
62 b. 1 Cruise’s Dig. 280. Starr v. Jackson 11 Mass. 519.
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MeLLen C. J. at the ensuing Norvember term, delivered the
opinion of the court, as follows. g ‘

By the report of the judge, several objections, it appears,
were made to his decisions and instructions ; some of which have
since been abandoned; and two only have been relied upon in the
argument. One is that Palister recovered a judgment against one
McKenney in JMay 1818 on a mortgage of the locusin quo made by
him onthe 11th of February 1817, that execution was duly issued
on that judgment, and that in March 1820 he was, in virtue of that
execution, regularly put into possession of the same. It further
appeared that prior tothe mortgage, Jic Kenney entered uponthe
locus in quo as a tenant at will under the plaintiff ; and the defen-
dant’s counsel has contended that on these facts the action is not
maintainable. The answer to this objection we consider to be
very plain.: The plaintiff was no party to the judgment under
which the defendant entered and took possession ; it was res inter
alios acta. JMcKenney, being a mere tenant at will under the
plaintiff, his conveyance to the defendant was an act inconsistent
with his tenure, and which determined his estate. The authori-
ties cited by the plaintiff ’s counsel establish this principle. The
defendant’s entry, then, was tortious, and a trespass, for which
the present action well lies.

The other objection isthat the judge was incorrect, in his
instructions to the jury, as to the evidence of pedigree. Those
instructions were that ¢ the recital in the deeds was suffi-
¢ cient evidence for the jury to presume the relationship
“as therein stated.”” The deeds referred to were executed
more than forty five years ago.  H. Fairweather was the proprie-
tor of the lot in question. From the recitals in two of the deeds,
it appears that Hannoh Winthrop and Jnne Masen were the
daughters of Hannah Fairweather, named in the deeds; and though
no such recital appears in the deed of Samuel Fuirweather ; yet
it purports to convey the same propositionas the two other deeds,
viz. one third of one eighth part; and he states his right to have
been derived to him by inheritance. Ail these circumstances
seem to have been proper for the consideration of the jury, as
legitimate grounds on which they might pressme that Hannch
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Fairweather, mentioned in the deeds of Hannalh Winthrop and
JAnne Mason, was the same person described on the proprietors’
records under the name of ZI. Fairweather ; and that the persons
describing themselves as her children, were sain fact, and that
all the grantors belonged to the same family. It mustbe remem-
bered that the evidence before mentioned was not delivered to
the jury as positive proof of the pedigree, but only as evidence
from which they might presume the relationship as stated. Facts
proveable by existing records are not generally to be considered
as subjects of presumption ; there is no need of presumption ;
the record or a copy should be produced. The facts in the pres-
ent case are not of that description, nor does the evidence
resulting from the recitals necessarily suppose better proof in
reserve. It isnot liable to objection on that ground. It is
a familiar principle that after the lapse of thirty years, the
execution of a deed is presumed, and, so, need not be proved.
The case of Grayv. Gardner 3 Mass. 399, and Colman v. Ander-
son 10 Mass. 105, shew that in ancient transactions numerous
facts, important, and absolutely essential, may and ought to be
presumed; and when such facts are recited in a deed as having
taken place, the ground of presumption is strengthed; because
the probability of their truth is thereby increased. It must be
admitted by all, that in modern deeds, recitals by the grantor
as to his own pedigree, or the derivation of his title, or the exist-
ence of it, cannot of themselves be considered, in a court of law,
asproof of the facts recited, or a ground of presumption for a jury.
A man must not be permitted in this manuer to make evidence for
himself. But after along series of years, as in the present case,
where no other persons appear ever to have claimed the land in
question, as heirs of the original proprietor, and thus denied or
rendered improbable the truth of the recital, and where the
defendant has offered no proof tending to destroy or weaken the
presumption ; in such cases a jury may be permitted to pre-
sume the pedigree, as stated in deeds of conveyance, unless
facts control the presumption. See 1 Phil. Ev. 137, 138. A
will by an ancestor is proof on an question of pedigree. Doe v.
Ld. Pembroke 11 East 505.  So recitals in family deeds, monu-
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ments, inscriptions, engravings on rings, &c. 13 Ves. 144. Coup
594. 10 East. 120. In the case of Jackson v. Cooley 8 Johns.
128, Thompson J. says, in delivering the opinion of the court
—=¢¢the books furnish us with no definite or precise rule on the
¢ subject; almost any circumstances which are calculated to show
“a general reputation, and afford reasonable ground of belief,
¢ are received as evidence of pedigree.” See 1 Phil. Ev.
188t0 194; and the distinction between those cases where recit-
als and declarations were written or made after the commence-
ment of a dispute in the family, respecting the fact to which such
~recitals or declarations refer; and those cases where no circum-
stances existed, to influence the mind, at the time of such recitals
or declarations. It is true that in most, if not all the cases before
mentioned, the recitals or declarations were written or made by
persons other than those under whom the party claimed, who
introduced the proof ; that is, by persons standing indifferent as
to the title. In Jackson v. Cooley the power of attorney of the
plaintiff’s lessor, in which he appointed the witness to act for him
as heir and devisee of the ancestor, who formerly owned the
estate in question, was admitted as evidence of pedigree, o go
to the jury with other evidence ; and this was a transaction of
recent date. This last case nearly resemblesthe case at bar.
In that the pedigree was stated in a power of attorney signed by
the plaintiff ’s lessor ; in this it is stated in the deeds from the
plaintiff ’s grantor; why was the power better proof of pedigree,
for the consideration of the jury, ina recent transaction, than the
deeds in the present case, of a very ancient transaction? On
the whole we think the instructions of the judge were correct,
and there must be Judgment on the verdict.
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Fox & avs. petitioners, vs. WIDGERY.

If a disseisor takes from the disseisee a naked release of all his interest in the
land, no relations arise between them, by which one is placed in subordination to
the other ; and the disseisin is not thereby purged ; nor is the disseisor estopped
from denying that the disseisee had any title to the land.

TuE petitioners in this case prayed for partition of a small
parcel of land which they held in common with the respondent;
who resisted their petition, under the plea of sole seisin.

To support this plea, the respondent proved that in 1808 his
grandfather and devisor, William Widgery, extended three writs
of execution upon the whole parcel, of which partition was prayed,
as the property of Woodbury Storer ; that the return was duly
registered ; and that the creditor immediately entered into pos-
session of the whole, claiming it as his own, and so continued till
his death ; when the respondent succeeded him in the possession,
as his devisee.

At the time of the extent, Mr. Storer was supposed to be the
owner of the whole tract, he being in possession and claiming
the whole. But in truth the title to a part of it remained in the
heirs of Benjamin Titcomb ; six of whom executed to Mr. Wid-
gery, the devisor, a deed of release of all their interest in the
premises, July 22, 1815, which was immediately registered, and
for which he paid no consideration. The other heir of Mr. Tit-
comb, was Mrs. Eunice Storer, deceased ; whose surviving hus-
band, Ebenezer Storer, with their children, executed to the peti-
tioners, on the 10th of August, 1821, a similar release of their
interest in the same parcel of land, ‘¢ which was not devised by
the last will and testament of the said Benjamin, but descended
to us and others his heirs ; hereby meaning and intending to quit-
claim and release all cur right and interest in and to the premi-
ses,” &c. After the execution of this deed, Mr. Widgery applied
to one of the same heirs, to purchase his interest in the land.

Upon this evidence, the counsel for the respondent contended
that the possession of the whole parcel by the devisor, under the
extent, was exclusive and adverse to the right of all others ; and
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was a disseisin of the ancestor of the grantors of the petitioners,
continuing till after the execution of their deed ; by which, there

fore, nothing passed to the petitioners. They also contended
that if the deed did operate to pass the estate of the children, yet
it did not pass the right of Mr. Storer, as tenant by the curtesy.
But the Chief Justice, before whom the cause was tried, ruled
that even if the possession of the devisor was exclusive and ad-
verse, up to the time when he took a deed of release from the
heirs of Benjamin Titcomb in 1815 ; yet the acceptance of that
deed, and his subsequent application to purchase the share of the
heirs of Mrs. Storer, amounted to a waiver of all possessory
claims to that part, and put an end to any supposed prior dissei-
sin of the true owners ;—that after he had purchased of six of the
heirs of Mr. Titcomb, he must be considered as holding in com-
mon with the seventh , and that therefore the deed of Mrs. Stor-
er’s heirs was operative and effectual to convey to the petition-
ers their title, including that of Mr. Storer as tenant by the cur-
tesy. And the jury, being thus instructed, returned a verdict
for the petitioners, which was taken subject to the opinion of the
court upon the points raised at the trial.

Hopkins and Emery, for the respondents, contended that the
petitioners were not seised in fact, and therefore were not enti-
tled to the remedy by petition for partition. Bonner & als. v.
Proprs. of the Kennebec purchase 7 Mass. 475.  Barnard v. Pope
14 Mass. 434. Mr. Woodbury Storer had the land in his own
exclusive and adverse possession ; his creditor Mr. Widgery
took it by extent, and devised it ; and his devisee entered, claim-
ing title to the whole. After fourteen years’ exclusive posses-
sion, and a descent cast, the right of entry was gone, and this
remedy with it. The extent of the execution gave to the cred-
itor actual seisin of all the land described in the return; and
operated a disseisin of all other persons. Nothing therefore
passed to the petitioners by their deed. Langdon v. Potier 3
Mass. 215. Gore v. Brazier ib. 523. Wyman v. Brigden 4
Mass. 150. Bigelow v. Jonesib. 512. Chapman v. Gray 15
Mass. 439. Hathorne v. Huines 1 Greenl. 238.  Ken. proprs. v.
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Laboree 2 Greenl. 275. 6 Dane’s Abr. c¢h. 191, art. 6. 3 Dane’s
Abr. ch. 92 art. 1, sec. 5, 8. 4 Dane’s Abr. ch. 104 art. 3 sec. 1,
2,3,5,9.  Stearns on Real actions, p. 41.

Nor was the disseisin thus made by Widgery ever purged by
any subsequent consent to hold under the disseisee. He paid
nothing for the deed; it contained no covenants; he merely
bought his peace, by extinguishing what he regarded as a preten-
ded and groundless claim to his land.  Small v. Procter 15 Mass.
495. Somes v. Skinner 16 Mass. 348. + Blight’s lessee v. Rochester
7 Wheat. 535, 547.

And the deed to the petitioners, as it was obtained with a full
knowledge of all the facts, was void in law ; being the purchase
of a disputed title. 5 Com. Dig. 16. JMaintenance A. Everenden
v. Beawmont T Mass. 76. 6 Dane’s Abr. ch. 196 art. 7. Swett v.
Poor 11 Mass. 549.  Wolcot v. Knight 6 Mass. 418. Phelps v.
Decker 10 Mass. 267. Co. Lit. 369. 6 Dane’s Abr. ch. 202, art. 9.

They further insisted that in the deed to the petitioners, the
general description of all the interest of the grantors in the prem-
ises, was restrained by the particular description of such estate
as they had by descent from their ancestor; and that therefore
the estate of Mr. Storer, as tenant by the curtesy, did not pass,
his title not being by descent, but by marriage ; Browning v.
Wright 2 B. & P. 14 ; and thus the deed could not take effect,
nor the grantees have this remedy, till after his decease.

Long fellow and Greenleaf, for the petitioners, denied that the
possession of Mr. Widgery, the elder, was adverse or hostile in
its character; and contended that, in the absence of any proof to
the contrary, the legal presumption was that he held in submis-
sion to the rights of his cotenants. Ifhe did not know that there
was an outstanding title, then his occupancy of  the whole parcel
was at most but a possession by mistake, and therefore no dissei-
sin. Brownv. Gay 3 Greenl. 126.  Little v. Libby 2 Greenl.
242. Assoon as he discovered the existence of the title of the
heirs of Mr. Titcomb to a portion of the land, he admitted its va-
lidity by purchasing under it, thus recognizing the right of the
other heirs, who afterwards sold to the petitioners. Having
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placed on record a deed from Titcomb’sheirs as his grantors, this
was notice to the public that those heirs had a right to conifey.
It was therefore no offence in the petitioners, to purchase their
title.

The language of the deed, they insisted, was such as shewed
an intent in the grantors to divest themselves of all title to the
land. If this was not the meaning of Mr. Storer’s deed, it can
- have no operation whatever as to him, because he had no pre-
tence of title, other than his tenancy by the curtesy. Botv.
Burnell 11 Mass. 163.

To shew that here was no descent cast, because there was no
actual disseisin, they cited 4 Dane’s Abr. ch. 132, art. 3. And
they contended that the remedy by petition for partition existed
wherever there was a right of entry into the lands. Wells .
Prince 9 Mass. 508. 4 Dane’s Abr. ch. 132, art. 8, sec. 12.

The opinion of the court was read at the following November
term, as drawn up by

Weston J.  The respondent claims to be sole seised of the
premises, whereof partition is prayed. Itappears that in 1808,
Woodbury Storer was in possession of the premises, claiming, and
being’ supposed, to be the owner of the whole. In that year,
William Widgery, having obtained judgment against the said Storer,
duly levied an execution, which had issued thereon, upon the
whole tract. He continued to hold under this levy as long as he
lived; and by his last will devised it to the respondent, who, upon
the decease of Widgery the elder, entered upon the premises,
and has ever since been in possession of the same. It further
appears that, during this period, and before, the right to the pro-
portion claimed by the petitioners, was in the heirs of Benjamin
Titcomb, who, in August 1821, conveyed the same by deed to the
petitioners ; if by law it was competent for them so to do.

By the levy in 1808, Widgery, the elder, became seised of the
whole ; and that, not in the character of a disseisor of a part,
but by apparent right. He thereby had all the title, which
Storer could have givenhim by deed. Storer being in actual pos-

VOL. 1v. 28
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session, and claiming the whole, and being the reputed owner
therecof, although he might be a disseisor of part; yet his grantee,
ceming in innocently, would acquire a seisin, which, though defeas-
ible, would be regarded as lawful. Evenif he held as a disseisor,
until the disseisin was purged, the party having the right could
- not pass his interest to a third person ; still less could he do so,
while the lawful seisin was in another. Unless therefore the
sole seisin, which Widgery acquired by the levy, had been waiv-
ed and abandoned by him, nothing passed by the deed under
which the petitioners claim ; the right only, not the seisin,
remaining in the heirs of Benjamin Titcomb.

It is contended that the release, given by the heirs of Titcomb
to Widgery, in 1815, purged the disseisin; and that he thence-
forward held under their title, and ought not to be permitted to
deny it. A disseisin may be purged by entry, by judgment of law,
by abandonment of the possession on the part of the disseisor, or
by his consenting to hold under the disseisee. If it was done in
this case, it must have been by the last mode. If the disseisor
take a lease from the disseisee, he then holds under him ; and
will not be permitted to dispute the title of his lessor. But ifhe
take a release of all his interest, no relations arise between them
by which the one is placed in subordination to the other. The
releasor has no further interest in the title ; nor is the releasee
under any obligation to defend it; or to abstainfrom any act incon-
sistent with it. He is not estopped by the release ; for it isnot
his deed. The grantee may be permitted to show that his gran-
tor was not seised; which is uniformly done in actions brought on
the covenant of seisin.

In the case of Blight’s lessee v. Rochester,l Wheat: 547, cited in
the argument, JMarshall C. J.in delivering the opinion of the
court, says that the lessee, ‘“ cannot be allowed to controvert the
title of the lessor, without disparaging his own; and he cannot set
up the title of another, without violating that contract, by which
he obtained and holds possession, and breaking that faith which
he has pledged, and the obligation of which is still continuing,
and infull operation.” After adverting to the policy of the times
in which this doctrine originated, and tracing it back to the feudal
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tenures, he adds, ¢ The propriety of applyingthe doctrines be-
tween lessor and lessee to a vendor and vendee may well be doubt-
ed.. The vendee acquires the property for himself, and his faith
is not pledged to maintain the title of the vendor. The rights of
the vendor are intended to be extinguished by the sale, and he
has no continuing interest in the maintenance of his title, unless
he should be called upon in consequence of some covenant or
warranty in his deed. The property having become, by the sale,
the property of the vendee, he has a right to fortify that title by
the purchase of any other, which may protect him in'the quiet
enjoyment of the premises. No principle of morality restrains
him from doing this; nor is the letter or spirit of the contract
violated by it.”

The party in possession may lawfully purchase in any title,
real or pretended. It is for the public good that it should be so.
The law favors all acts, which go to secure men in the quiet
enjoyment of their estates and possessions. To this end also it
fixes periods, beyond which the title of the possessor cannot be
disputed. The purchase of an adversary claim therefore,
although it may strengthen, ought never to have the effect to
impair, the title of the possessor. If it were otherwise, he
would often be deterred from purchasing his peace, and constrain-
ed, at perhaps greater expense and sacrifice, to defend at law,
for fear of having his own title tainted and infected by the defects
of that which he might, to avoid the vexation of alawsuit, be dis-
posed to purchase, if he could do it with safety.

In the case before us no consideration having been paid for the -
right passed by the release, it was treated as of little or no
value. It could not have been in the contemplation of Widgery
that, by taking it, instead of continuing to be seised of the whole
of the premises, as he was before, he thereafterwards was seised
only of a part in common and undivided. It was plainly a meas-
ure of precaution, from whichhe might hope to derive a benefit,
but which could not have been intended by him as a waiver or
abandonment of any of his former rights. At any rate, the
question whether it was in fact, or was intended tobe, a waiver or
abandonment of these rights, was one proper for the consideration
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of the jury, and which, as such, should have been submitted to
their decision; it being a question of intention. In the numerous’
causes which have come before the court, where the inquiry
has been whether a possession of lands was of such a character
as to amount to a disseisin of the true owner; or whether an
actual disseisin had been purged or waived by the subsequent
conduct, or confessions, or declarations of the disseisor, the sub-
ject of inquiry has been submitted as a matter of fact to the
jury, for their determination. In this respect the case at bar
differs from that of Little v. Libby, cited in the argument, and many
others which have since been tried, where no question of law has
been reserved on the point. In the case before us, the judge
decided the question himself, instead of leaving it to the jury.
We are therefore of opinion that the verdict must be set aside
and a New trial granted.

EmiLy SmarL & als. appts. vs. MaRY SMALL.

Of the effect of a will made in terrorem.

Ifa wife by her virtues, has gained such an ascendancy over her husband, that her
pleasure is the law of his conduct; such influence is no reason for impeaching a
will madein her favor, even to the exclusion of the residue of his family. Nor
would it be safe to set aside a will on the ground of influence, importunity, or un-
due advantage taken of the testator by his wife, though it should appear that
she possessed a powerful influence over his mind and conduct in the general
concerns of life, unless there should be proof that such influence was specially
exerted to procure a will peculiarly acceptable to her, and prejudicial to others.

The legal construction of a willis exclusively a subject of common law jurisdiction;
and is not cognizable by the Supreme Judicial Court, when sitting as the Supreme
Court of Probate.

Ix this case, which was an appeal from the decree of the Judge
of Probate refusing probate of the will of Henry Small, the prin-
~ cipal question was whether, under the circumstances proved, the
testator intended the instrument as his last will, or only as an
expedient, to operate in terrorem upon a child who had incurred
his displeasure.
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It was argued at this term by Emery for the appellants, and
Longfellow for the appellee. The facts sufficiently appear in
the opinion of the ¢ourt, which was delivered at the following
November term by

MeLLen C. J.  This is an appeal from a decree of the Judge
of Probate in this county. A paper, purporting to be the last
will and testament of Henry Small, was presented for probate.
Upon examination of all the facts in relation to the same, the
Judge was of opinion, that the testator, at the time of making the
supposed will, was not of sound and disposing mind and memory ;
and, he thereupon decreed against the probate and allowance of
the same, as the last will and testament of said Henry Small. In
the reasons of appeal, the decree is alleged to be against law,

because the testator, at the time of making the will, was more

than twenty one years old ; was then of sound and disposing mind
and memory ; and that the instrument was duly executed, and
was his last will and testament. It has not been denied that the
testator was of competent age ; and in the argument it has not
been contended that he had not the possession of his reason, un-
derstanding, and memory ; but the point relied on is, that if the
instrument was duly executed as to form, still that it was not
intended to be, or executed as the testator’s last will ; and, even
if it was, that it was made under the unlawful importunity and
influence of his wife, who is the principal appellant in the case,
and that on that ground, it is void.

1. From the testimony of the subscribing witnesses, there does
not seem to be any doubt as to the execution of the will in point
of form. One of the witnesses testifies to his making the usual
declaration, that the instrument was his last will and testament.
The other two do not particularly recollect this ; but the cir-
cumstance is not material ; the due subscribing by the testator
and witnesses being proved. See 4 Dane’s Abr. 559, 560, 561,
568, 569, and cases there cited.

2. The next question is, whether the instrument, so executed,
was intended to be, and operate, as his last will ; or was only
designed as an admonition to his daughter Mary, the appellee ;
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and an experiment, by way of corrective to her conduct, of which
he was habitually complaining ; and was, in fact, a mere meas-
ure to have its effect in terrorem on the mind of his daughter, but
none upon his own property.

On this point the proof is not clear. If such was his object, it
seems no measures were taken to apprize her of what he had
done ; and there is proof of JMary’s declaration, that she did not
know of the existence of a will till some time after the testator’s
death, and more than four years after the will was executed. One
of the subscribing witnesses says that the testator stated that « if
his daughter found out that he had cuther off, she would do bet-
ter.” Anotherof the witnesses says that the testator, at the time
the will was written, remarked that if his daughter ¢ reformed,
he should do better by her.” Both say that at that time he appear-
ed much excited and angry. And yet, during four years, he does
not appear to have changed his determination as to his daughter,
and the disposition of his estate, though his excitement and pas-
sions must have subsided. It further appears, from the testimony
of one of the witnesses, that the testator requested him to exam-
ine the will, and give his opinion respecting it ; and spoke of it
as his settled will. Considering all these circumstances, in
connection with the other important fact, that the will does
not appear to have been revoked, or cancelled, or in any manner
altered, we cannot perceive any legal ground for concluding that
ihe instrument in question, when it was executed, was not intend-
ed to be his last will and testament, and as such to be considered
and respected. We must presume that in his view, atleast, his
daughter had not *“reformed,” and therefore he was never dis-
posed ¢“do better by her.”

3. The next inquiry is, whether the instrument in question is to
be disallowed as the last will and testament of Henry Small, on
account of any unlawful importunity and influence of his wife, by
reason of which his mind was embarrassed, and so restrained in
its operations that he was not master of his own opinions, in res-
pect to the disposition of his estate. On this subject no precise
and distinct line can be drawn ; but the influence exerted must
be an unlawful influence, on account of the manner and motive of
its exertion.
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If the testator be compelled by violence, or urged by threaten-
ings, to make his testament, the testament being made by just
fear, is ineffectual. Likewise if he be circumvented by fraud,
the testament loseth its force ; for albeit honest and modest
intercession or request is not prohibited, yet these fraudulent
and malicious means, whereby men are secretly induced to make
their testaments, are no less detestable than open force. 1
Swinb. 22.  Soif by over importunement. As if a man make his
will in his sickness, by the over importuning of his wife, to the
end he may be quiet; this shall be said to be a will made by con-
straint, and shall not be a good will.  Style 427. If a wife, by
her virtues, has gained such an ascendancy over her hushand, and
so rivettedhis affections, that her good pleasure is a law to him,
such aninfluence can never be a reason for impeaching a will
made in her favor, even to the exclusion of the residue of his fam-
ily ; nor would it be safe toset aside a will on the ground of
influence, importunity, or undue advantage taken of the testator
by his wife, though it should be proved she possessed a powerful
influence over his mind and conduct in the general concerns of
life, unless there should be proof that such influence was spec-
ially exerted to procure a will of such a kind as to be peculiarly
acceptable to her, and to the prejudice and disappointment of
others. The evidence on this pointis, that prior to the testator’s
marriage with the appellant, he was remarkably fond of his
daughter Mary ; but that afterwards there was not only a cool-
ness, but a great degree of alienation ; his affections were with-
drawn fromher, and in several instances he treated her with
extreme harshness and severity. It appears also that the mother
in law said she could not live with her; and that she ought not to
share in the estate equally with the rest, as she had been so
troublesome. It is also in proof that the hushand often said his
wife was the best woman in the country ; and that suchan angel
of a woman could not do wrong ; but no witness has testified as
" to her having exerted any influence over her husband inthe
disposal of his estate, though she expressed her opinion to one of
the witnesses, as before stated, that Mary ought not to have an
equal share with the rest of the family. The father also com-
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plained that Mary had a very ugly temper. Such is the essence
of the testimony, applicable to this head of the cause, and the
inference is irresistible that the testator reposed the greatest
confidence in his wife, and entertained the highest opinion of her
virtues; and there is strong ground for believing that his opinion
and treatment of Mary, after his marriage with the appellant,
were the consequences of her prejudices against Mary, and com-
plaints and accusations to him respecting hetr conduct. Thus far
she seems to have possessed, and successfully exerted, a general
influence over her husband ; and there is no proof in the cause
that Mary did not give occasion for some of the complaints made
by the testator and his wife against her; or that the wife was not
deserving of the affections and confidence of her husband. Buta
will must not be set aside in consequence of such a general influ-
ence, obtained in such a manner; for in so gaining it, she could
not be liable to censure. Have we then any evidence, by which
we can be justified in the conclusion that she abused the confi-
dence of her husband, and exerted an unlawful influence over his
mind and feelings and passions, upon the subject of his will, so as
to induce him to give his estate to her and her children, to the
almost total exclusion of his children by the former marriage
from the benefits of that estate? We do not find any proof direct
to this point, and we do not feel at liberty to decide-this cause,
or any other, on mere conjecture. The law requires proof of facts;
especially when the object is to destroy and set aside an act,
apparently deliberate, and executed with all usual and legal for-
malities. For the reasons above assigned, we cannot sustain
either of the three objections which we have been considering.
The remaining one is of a different character.

The fourth objection is founded on the nature of the devise to
‘the wife, or rather of the condition on which the estate is devised
to her, viz. ¢‘that she shall hold it during the time she continues
¢“the widow of the testator, sole and unmarried.” This condition
or restriction it is said is void, as against the policy of the law ;
and in support of the objection the counsel has cited the case of
Pursons v. Winslow 6 Mass. 169. Hence, it has been argued,
the will ought not to be allowed. Without giving any opinion as
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to the effect of the above mentioned condition or restriction,
either as it may regacd the estate devised to the appellant, or
the subsequent devise and legacies to the several children, we
would answer the argument, by merely observing, that so far as
the construction of the will, or any particular clauses in it, may
be a subject of judicial inquiry, it is one of purely common law
jurisdiction, and not a question examinable by us, sitting as the
Supreme Court of Probate. On the contrary, the question
whether an instrument, purporting to be alast will and testament,
ought to be approved and allowed as such, is one of purely pro-
bate jurisdiction, and so not examinable by us, in virtue of our
common law jurisdiction. This distinction is well settled and
established by our statute, and uniform practice, as well as by the
, following decisions. Osgood v. Breed 12 Mass. 525. Dublin v.
Chadbourn 16 Mass. 433. Laughton v. Atkins 1 Pick. 535, and
Shumway v. Holbrook ib.114. This objection must share the same
fate, and fail as the preceding ; and the consequence is that the
decree appealed from, must be reversed, and the will approved,
and allowed, and an exemplification of this decree be remitted to
the probate court; that such proceedings may there be had
touching said will, and in conformity to said decree, as the law

requires.
Decree reversed, and the will approved and allowed.

VOL. IV. 29
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G1BsoON vs. WATERHOUSE.

In an action for a malicious prosecution, the want of probable cause is a ma-
terial allegation ; the omission of which is not cured by a verdict for the plain-
tiff, nor supplied by an allegation that the prosecution was unjust.

Ix this case the defendant was charged, in the first count in
the declaration, with having maliciously, and without probable
cause, prosecuted the plaintiff and caused him tobe arrested and
brought before a magistrate, on a false and groundless charge of
common barratry, and of corruption and fraud in his office of dep-
uty sheriff ; of which he was discharged by the magistrate, on
the preliminary examination.

The second count was copied, in substance, from the form No.
10, in Amer. Prec. decl. p. 208, and was inthese words ;—: Also
for that the said defendant, at the court of Common Pleas begun
and held at Paris, within and for the county of Ogzford, on, &ec. ;
caused a certain bill of indictment to be drawn up against the
plaintiff, charging him with being a common disturber of the
peace, and oppressor of his neighbors, and stirrer up of strife
among them, and with being a common barrator, moving and ex-
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citing suits between his neighbors ; and caused the same to be
laid before the grand jury for the body of said county ; which, by
reason of the plaintiff’s innocence, the grand jury aforesaid re-
turned ¢ we are ignorant ;’ by all which unjnst prosecution of the
said defendant, the plaintiff was put to great costs”—¢&e.

The third count was a general charge of verbal slander, in ac-
cusing the plaintiff of barratry, extortion and oppression, and
charging him with being a common exciter of suits, and strife
among his neighbors. Of all these offences, the plaintiff, in the
preamble to the first count, alleged himself innocent and unsus-
pected.

After a trial upon the general issue, before Preble J. at the
last August term, upon the general issue, and a verdict for the
plaintiff on each count, with a general assessment of damages ;
the defendant moved in arrest of judgment, assigning several
causes. of which that principally relied upon was, that in the
second count, it was not alleged that the indictmeut therein men-
tioned was preferred without good and probable cause therefor.

Greenleaf and D. Goodenow, for the plaintiff, being called upon
by the court to support the verdict upon the second count, argued
that this count, in essence, was not a charge of malicious prose-
cution, but of slander. It charged the defendant with having
caused an indictment tobe drawn, and laid before the grand jury ;
but no prosecution could be said to be commenced till the indict-
ment was certified to bea true bill ; which in this case was never
done. Prior to that time, the paper, if false, was only written
slander ; and therefore an allegation of the want of probable cause
was superfluous. Had this count not been inserted in the decla-
ration, yet the facts set forth in it might have been given in evi-
dence under the third count, either in direct proof, or in aggra-
vation of damages.

No evidence, however, was offered at the trial, exclusively
applicable to the second count ; as that count, and the third were
substantially for the same cause of action ; and the ground of the
motion in arrest of judgment may be removed by the judge’s cer-
tificate of this fact. Barnard v. Whiting & al. T Mass. 358.
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Paiten v. Gurney 17 Mass. 187.  If this cannot be had, yet afier
verdict the court will presume that all such facts were proved
as are necessary to support the finding of the jury.

But admitting the count to be incurably bad ; yet as there are
good counts sufficient to justify the verdict, and the plaintiff has
prevailed upon a trial of the merits, it will not be necessary
wholly to deprive him of this remedy by arresting the judgment;
as the offensive count may be removed, under leave to amend,
after a renire de novo is awarded.

Fessenden, for the defendant, in support of the motion, replied
that the want of probable cause was the ground of this kind of
action ; and that whatever was the gist of the action must be
alleged in the writ, as well as proved at the trial. 2 Dane’s /Abr.
722. Litile v. Thompson. 2 Greenl. 228.  But if any judgment
be rendered upon this record, it will amount to a decision that it
is not necessary to allege the want of probable cause, and of course
not necessary to shew it at the trial, in any action for malicious
prosecution.

Neither can the facts alleged in the second count be shewn un-
der the third ; for they relate to a transaction before the grand
jury, which in its nature was secret, and which took place in the
due course of legal proceedings, and therefore was not slander-
ous.

MerLen C. J. at the ensuing term in Lincoln, delneled the
opinion of the court, as follows.

The writ in this action contains three counts; and the jury
have found ¢* the defendant guilty in manner-and form as the plain-
tif has alleged in each count in his writ,” and assessed entire
damages. The motion in arrest of judgment, is grounded upon
the idea that the second count is totally defective. If either
count is bad, the judgment must be arrested, unless the alleged
defect has been cured by the verdict. The auathorities are clear
on this point.  Trevorv. Well1 D. & E. 151.  Hancock v. Hey-
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wood 3 D. & E. 435. Holt v. Scholfield 6 D. & E. 691. 2
Chit. Plead. 171, b. Indeed this point is not contested by the
plaintiff’s counsel. As to the second count, there can be no
question that it would have been bad on demurrer. To this point
may be cited, 2 Chit. Pl. 242, 248, 249. Sutton v. Johnson 1
D. & E. 544. Reynolds v. Kennedy 1 Wils. 232. Farmer o.
Doarling 4 Burr. 1974.  But it has been argued that although the
second count might have been bad on demurrer, it is good after
verdict ; and that the court must intend that every thing was
proved, essential to the maintenance of the action. This subject
was, in some degree, examined by this court in the case of Litile
v. Thompson 2 Greenl. 228. We now observe further thatin
an action for a malicious prosecution, the want of probable
cause is all important; is essential and indispensable; as appears
by the authorities last cited ; and we are not aware that the
omission of what is absolutely essential to the maintenance of an
action, can ever be cured by verdict. The authorities on this
head are numerous. The principle is laid down in precise lan-
guage in 1 Chitty’s Pleadings 228, e. in these words—< But still,
¢ if the plaintiff either statesa defective title, or totally omits
t {0 state any title or cause of action, a verdict will not cure
¢ such defects, either by the common law or by the statutes of
¢ jeofails ; for the plaintiff need not prove more than what is
<« expressly stated.” The following cases support this principle,
Rushton v. Aspinall Dougl. 679. Avery v. Hoole Cowp. 825.
Buzendin v. Sharp 2 Salk. 642. Spieres v. Parker1 D. & E.
141. Bishop v. Hayward 4 D. & E. 472. In Rushton v. Aspi-
nall, which was an action against an indorser of a bill of exchange,
there was no averment of a demand on the acceptor, and of notice
to the defendant. This was fatal after verdict. And inthe
above case of Buxendin v. Sharp, which was an action for keep-
ing an unruly and mischievous bull, there was no averment of a
scienter onthe part of the defendant. This was not cured by
the verdict. On this point, we again refer to Little v. Thompson,
and the cases there cited. At the argument it was intimated
that a certificate of Mr. Justice Preble, before whom the cause
was tried, but who was not then present, would remove the ob-
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jections made by the defendant’s counsel, by shewing that no proof
was offered as to the second count.  On consulting him, however,
no such certificate could be furnished. Indeed, the verdict, in
its peculiar terms, seems to preclude every supposition of the
kind suggested. Evenif the evidence at the trial was not suf-
ficient to prove the second count, as was suggested by the plain-
tiff ’s counsel in the argument, still that circumstance would not
be of any importance on a motion in arrest of judgment. Though
it would be proper for consideration on a motion for a new trial,
on the ground that a verdict is against evidence.

We consider the motion of the defendant, as well sustained ;
and accordingly the judgment must be arrested.

WATERHOUSE vs. GIBSON & AL.

There is no difference between a conveyance by extent, and a conveyance by
deed, in the rules of construction to be applied to them.

The extent of an execution on the debtor’s land, conveys to the creditor all the
debtor’s buildings standing on the land, whether their foundations are sunk
below the surface or not.

And parol evidence is not admissible to shew that certain buildings were not in-
cluded in the appraisemen:, but we. e reserved by mutual consent, to be removed
by the debtor, the returns of the apprasers and sheriff not stating any such
exception.

Tuis was an action of trespass quare clausum fregit, for taking
a barn and blacksmith’s shop from the plaintiff’s land ; and was
tried before Preble J. upon the pleas of not guilty, and a license
from the plaintiff.

It appeared that the locus in quo was set off to Cotton B.
Brooks, April 11, 1821, under an execution in his favor against
James Jack, one of the defendants; and that the plaintiff had pur-
chased the same land of Brooks, by deed dated July 27, 1822,
referring to the returns on the execution for a description of the
land. These returns were in common form, describing the land
by metes and bounds, and containing no exception or reservation
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of the buildings. The fact of their removal by the defendants
was not contested.

The defendants offered to prove that at the time of the extent,
the creditor’s attorney, considering the buildings as of little
worth, and expensive to the creditor, directed the officer and
appraisers not to set them off ; but to appraise sufficient land,
exclusive of the buildings, to satisfy the execution ; which they
did;—that at the time of receiving livery of seisin, the attorney
declared that the buildings were not the creditor’s, but that
they belonged to Jack, who might take them away when he pleas-
ed ;—that the attorney himself drew up the returns of the
appraisers and of the officer, in doing which he intended to have
inserted the exception of the buildings, but accidentally omitted
it;—that the buildings stood on blocks, without any foundations
sunk in the ground ;—and that the present plaintiff, before he
purchased the land, knew that they were not appraised, nor in
fact included in the extent, but were left for the debtor.

This evidence the Judge rejected, hut saved the point for the
opinion of the court; a verdict being returned for the plaintiff,
for the value of the buildings.

Dana and Greenleaf, for the defendants, insisted that as the
extent created no contract between the creditor and debtor, but
was only a statute license to the creditor to enter into the debtor’s
freehold, and appropriate to himself, at his pleasure, sufficient
land to pay the debt ; every act of his should receive a strict
construction ; and property which he expressly rejected, ought
not to be forced into his hands. The evidence, therefore, should
have been admitted, either as shewing the creditor’s express
renunciation of all title to these buildings ; in which case, even
if fixtures, they might be treated as personal property, on the
same footing with standing trees, sold in prospect of severance
from the soil; Crosby v. Wadsworth 6 Euast 602 ;—or, as going to
prove a license from Brooks to the defendants, to enter and take
away the buildings, to which the plaintiff assented.

They further contended, 1st—that these buildings were not
fixtures, as they merely rested on the surface of the earth, with-
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out foundation in the soil; were not appurtenant to any dwelling
house, and had no higher character than the same quantity of
materials deposited on the ground ;-—and 2dly—that if they were
fixtures, they ought to be regarded as erections made for the
benefit of trade, and belonging to Jack, who, asto them, was
tenant at will of the locus in quo after the levy, and might law-
fully remove them at his pleasure. Dean v. Allaly 3 Esp. 11.
Elwes v. Maw 3 East 38.

Fessenden, for the plaintiff, denied that there was any sound
distinction between a conveyance by extent, and one by deed, as
to the rules of interpretation to be applied to them ; and argued
that whenever the owner of the soil conveys his estate, all his
erections pass by the conveyance, however founded. The cases
cited on the other side are exceptions to this general rule, intro-
duced for the benefit of trade only, and in cases where the erec-
tions are made by a tenant. If then the buildings would pass by
deed, and the extent is to be treated as such a conveyance, the
evidence was properly rejected, as it went to contradict the high-
est species of written testimony.

As to a licence, the attorney had no authority to grant one ;
and if he had, it was revoked by the deed to the plaintiff.

WesTon J. delivered the opinion of the court.

In determining whether the barn and shop in question belonged
to the plaintiff, we must regard the levy of Brooks, upori the
land of his execution debtor Jack, as having the same effect, as if
the latter had passed the land to the former by deed. Jack was
the owner of the buildings, as well as of the land ; and if he had
conveyed the land by deed, without any exception or reservation,
we entertain no doubt that the buildings thereon standing would
have passed. Land, says Coke, includeth all castles, houses, and
other buildings ; so as passing the land or ground, the structure
or building thereupon passeth therewith. Coke Lit. 4 a.

In certain cases, where land is leased, in favor of the lessee,
for the benefit of trade, and to promote the purposes of justice,
buildings erected by him are not considered as belonging to the
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owner of the soil ; but as the personal property of the lessee,
and as such removable by him. Erections of this sort standing
on blocks, and not on permanent foundations fixed in the ground,
are very generally regarded as the personal estate of the lessee.
And, for the benefit of trade, his rights have been still further
extended. In Penton v. Robart 2 East 88, he was held justified
in removing a building of wood, erected by himself on a founda-
tion of brick ; for the purpose of carrying on his trade. But in
Elwes v. Maw, 3 East 38, cited in the argument, a tenant in agri-
culture, having erected, at his own expense, several buildings
for the accommodation of the farm, the court held that he could
not remove them ; although he left the farm as he found it. In
this case a distinction was taken between erections for the bene-
fit of trade, and for the use of afarm. But there never could
have been any question whether buildings, like those described
in these cases, belonging to the owner of the land, would pass to
the grantee by a conveyance of the land, upon which they were
erected. The cases in which buildings erected by the lessee,
are held to be personal property, are exceptions to the general
rule of law, by which they are regarded as real estate ; passing
as such, by deed or devise of the land, and descending to the
heir, as a part of the inheritance.
"The levy, operating upon the buildings, as well as the land, it
"was not competent to show that the former was excepted, by
parel testimony. This would be materially to vary and modify,
by parol, the effect of written evidence, which by law is clearly
inadmissible. ' '
The opinion of the court is, that the evidence offered was
properly rejected by the Judge ; and that there must therefore
be Judgment on theverdict.
VOL, IV, 30
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WATERHOUSE vs. GIBSON.

‘Where an officer, having a writ of attachment against a party who had removed
out of his precinct, falsely returned that he had left a sumxmons at his last and
usual place of abode in B, being the place of his late residence ; and judgment
went by default, the defendant having no notice of the suit ; and afterwards the
defendant obtained a grant of the writ of review, which he never sued oat, but
sued the officer for a false return ;—it was holden that the officer, though liable
for some damages, was not liable for the costs of the application for review, nor
for the amount of the original judgment, till the latter had been proved errone-
ous, by a successful termination of the action of review ;—but thatif the debt
on trial, should prove to be due, the officer might be liable for the amount of
the original costs.

THis was an action of the case against the defendant, who was
a deputy sheriff, for making a false return upon an original writ;
and it came up to this court upon exceptions taken to the opinion
of the court below. The material facts stated in the exceptions
were these :—

Waterhouse, who had been a trader in Brownfield, in this coun-
ty, removed from that place to Parsonsfield, in the county of York,
about the first day of Jugust, 1521, shutting up his store, and
the house he had just left ; but was occasionally at Brown-
field, which was only thirteen miles from his new residence, to
settle his accounts and close his business, on different days, for
several weeks afterwards. About four weeks after his removal,
the defendant, having in his hands, for service, a Justice’s writ
against Waterhouse, put the summons into some part of the house
from which he had removed, and which was then uninhabited,
and made return of a nominal attrchment of property, and that
he had left a summons at the las. and usual place of abode of
Waterhouse, in Brownfield. The present suit was for the false-
hood of this return, the plaintiff alleging that he had no such
place of abode, of which the defendant was well knowing, and
that the return was fraudulently made. It appeared further that
judgment was rendered in that suit against the present plaintiff
by default, for $6,05 damage, and $2,94 costs; he having ne
knowledge of the pendency of the action;—that he afterwards
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applied to the court of Common Pleas for a review, which was
granted at October term 1821, but the writ of review had not
been sued out; and that at the trial in the court below the plain-
tiff offered a witness to prove the amount of the- expenses he
incurred in obtaining the review; to the admission of which the
the defendant objected; but the testimony to that point was ad-
mitted by the court. There was some evidence offered by the
defendant to shew that the plaintiff had not changed his domicil.
But upon the whole evidence Chief Justice Whitman instruct-
“ed the jury that the plaintiff, at the time of the service of the
writ, had so changed his residence, that the service in that man-
ner was illegal, and the return thereof false ; and that they
ought to return a verdict for the expenses of the review, as weli
as for the amount of the judgment rendered against him; which
they accordingly did. To this instruction, as well as to the
admission of testimony shewing the amount of expenses incurred
-in obtaining the review, the defendant took exceptions.

Dana and Greenleaf, in support of the exceptions, argued that
the question of domicil ought to have been submitted to the jury,
instead of being decided by the court ; and that the costs of the
petition for review were not a just charge to the defendant, be-
cause they were unnecessarily incurred ; no writ of review hav-
ing been sued out, to falsify the original judgment.

Fessenden, for the plaintiff.

" MgerLex C. J. delivered the opinion of the court, at the ensu-
ing November term in Cumberland.

It is not necessary to decide whether the testimony as to the
cost of the petition for review was properly admitted ; nor
whether, upon the evidence in the cause, the question of domi-
cil should have beenleft to the jury ; because, on another ground,
we are satisfied that the exceptions must be sustained, and a new
trial had. We think the instructions of the judge to the jury on
the question of damages were incorrect. Though a review has
heen granted, because the present plaintiff had no notice of the
snit till after the judgment was rendered, yet it does not appear
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that he did not justly owe the debt he was sued for. The review
was granted in October 1821; but a writ of review hasnever been
sued out. From these facts we have no reason to presume that
any injustice has been done by the judgment in regard to the dam-
ages recovered. The conduct of the officer, however, cannot be
justified; and heis liable in damages tosome amount. But we can
see no reason for his being liable to the costs attending the appli-
cation for review. . They could not be taxed against the original
plaintiff, until after a successful trial on the review, and a total
or partial reversal of the judgment; and there is no reason for
making the officer chargeable with them, on the facts before us,
because, according to these facts, the petition for review may
have been prosecuted, and the costs incurred, for no good purpose,
and with no good reason. Should it appear on the trial that the
debt was not due, the plaintiff ought to recover of the defendant
the amount of the judgment;—but if due, he may be entitled to
recover the costs of suit before the justice. At any rate the
exceptions are sustained, and there must be a new trial at the
bar of this court.
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A devise of Jands to an executor, to be sold for the payment of debts and legueies,
with power to give deeds in fee, is a conveyance of the legal estate to him in
fee and In trust.

It seems unnecessary that deeds made by proprietors’ committees, and persons
acﬁng in auter droit, other than executive officers, should contain recitals of
their authority and proceedings in the sale ; astheir certificates of such proceed-
ings are not in themselves evidence of the facts they recite.

‘Whether the proprietors of land granted by the State, but not yet located in any
particular county or place, can, prior to such location, act as a corporation
under a warrant from a Justice of the peace, pursuant to Stat. 1783, ch. 39,
and Stat. 1821, ch. 43 ;—quere.

The forty days’ notice required by the Provincial act of 1753, Ancient Charters,
ch. 253, and the sixty days® similar notice required by the act of 1762, Ancient
Charters, ch. 289, to be given previous to the sale of delinquent proprietors’
lands, are to be computed after the expiration of the respective periods of three,

"six, and twelve months, mentioned in those statutes.

Tuis was a writ of entry for certain lots of land in Paris, in
which the demandants counted on the seisin of George Innman,
their father, within forty years. It was tried before the Chief
Justice, upon the general issue, at August term 1824.  Since the
commencement of the action, but prior to the term next before
the trial, Mary Ann R. Innman, one of the demandants, had been
married ; and this fact was suggested by the tenant, and entered
on the docket at the term at which the cause was tried.

The demandants, in support of their title, read to the jury a
copy of a grant from Massachusetts, to Joshua Fuller, William
Park, William Dana, and others, of a tract of land six and a
quarter miles square, bearing date June 11, 1771 ; and a con-
firmation of the same grant by boundaries, including what is now
the town of Paris, as corrected and finally established by a re-
solve of Feb. 11, 1773. It appeared that the original records of
the proprietors of Paris, and their original plan of the township,
had long been lost ; but that the lots demanded were marked on
the plan with the name of ¢¢ R. Innman ;> that they were com-
monly called the Innman lofs ; and that the tenant had so desig-
nated them.
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The demandants also offered a copy of a deed, dated Aug. 5,
1773, from Alexander Sheppard, Josiak Bisco, and Josiah Brown,
as a committee of the proprietors of Paris, ‘“to make sale of,
and deeds of conveyance to execute, of such of the proprietors’
rights in said township as are delinquent in the payment of the
taxes that have been granted by said proprietors ;”’ in which they
profess, in that capacity to sell and convey to Ralph Innman and
his heirs, two full rights or sixty fourth parts of the township,
being the rights granted to William Park on the right of Richard
Park, and to James Hay on the right of Richard Coolidge ; reserv-
ing the right of redemption as provided inan act of the Province;
on condition that the grantee should perform the conditions men-
tioned in the grant of the township ;—and covenanting that they
were lawfully authorized to sell and convey said rights to him to
hold as aforesaid.

They also offered a copy of another deed, of the same date,
and in the same form, in which the same committee professed to
convey to Jdlexander Sheppard, jun. the right, or sixty fourth part
of the lands in said town, which was granted to William Dana.
These two copies were objected to by the tenant, but the Judge
admitted them to be read. The demandants also read a deed
from Alexander Sheppard, jun. to Ralph Innman, conveying to him
the right last mentioned. Proof of -their pedigree being then
called for, they produced the deposition of ndrew Brimmer, who
testified that Ralph Innman had two children, George and Susan;
that the former left this country at the commencement of the
" revolution, married at the south, and resided abroad till his
death ; after which, in the autumn of 1788, his widow and four
children, who are the present demandants, returned to Massa-
chusetts ;—and that Susan was married abroad, and reputed to
have had children. The tenant hereupon objected that the de-
mandants, upon this evidence, were not entitled to demand the
whole estate, but only a moiety in common with the heirs of their
father’s sister ;—to remove which objection the demandants were
permitted to read a copy of the last will of Ralph Fanman, their

grandfather, containing several pecuniary legacies, and the fol-
lowing items ;—
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¢« I give and devise to my executor all my real estate in
Cambridge or elsewhere, to be sold as soon as is convenient after
my decease; and I hereby give him full power and authority to
make sufficient deeds of sale in fee simple of my said estates.—
I further will, order, give, and devise so much of the money as
my said estates shall sell for, after payment of my debts and
legacies, to my son George Innman, and in case of his death, to
_ the person or persons who shall, by the laws of England, legally
represent him.—I give and devise all the residue of my estate,
of every kind, to my said son George, and his heirs, and in case of
his death, to the person or persons who shall legally represent
him, by the laws of England.” Of this will, which was execut-
ed May 5, and proved July 18, 1788, he appointed Herman
Brimmer the executor.

The effect of this evidence, as establishing the title of the
demandants, the Chief Justice reserved for the consideration of
the court; and a verdict was returned for the demandants, sub-
ject to the decision of the court upon the points reserved.

N. Emery and Greenleaf, for the tenant, at the argument, which
was in Jugust term 1825, maintained the following positions.

1. The intermarriage of one of the demandants is a fact which,
being suggested on the record, abates the writ as to her. This
suggestion, like that of the death of a party, may be made when-
ever the fact is known, at any time before verdict. And being
seasonably made, the verdict ought now to be set aside, that the
writ may be amended, and a new trial had for the residue of the
land, pursuant to Stat. 1822, ch. 186. '

2. The deeds of Aug. 5, 1773, by Sheppard and others, are of
no validity. 1st—Because they do not purport to be the deeds
of the proprietors, but of their committee, who were not publie
officers, but private agents, and therefore should have acted in
the name of their grincipals, and not in their own names. Fou-
ler v. Shearer T Mass. 14.  Stenchfield v. Little 1 Greenl. 231.
2d—Because they do not set forth or affirm the performance of
any act made necessary by the statute, in order to effect a good
sale. Every deed, return, or other charter of title by involun-
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tary conveyance, ought to contain in itself a recital of every thing
which is made essential in the title by the statute under which
the sale is made. But these deeds mention no advertisement of
the tax, nor notice of the sale, nor actual sale by auction, nor
that a sale of so much was necessary, to defray the taxes and
charges. Davis v. Maynard 9 Mass. 242.  Wellington v. Gale
13 Mass. 488. Howe v. Starkweather 17 Mass. 243.  Stead’s
Ex’rs. v. Course 4 Cranch 414. 3d—Because they were made
without any authority. The sales were bad, if made under the
statute of 1753, sec. 2, Ancient Char. p. 599, being made within
six months after the confirmation of the grant, Feb. 11, 1773, and
consequently within six months after the assessment of the tax.
But this section of that statute is virtually repealed by that of
1762, JAncient Char. p. 645, which is a deliberate expression of
the will of the legislature upon the whole subject matter of the
former act; and requires all future sales to be made by the
assessors, who are sworn officers, instead of being made by com-
mittees, who are not under oath.  Bartleit v. King 12 Mass. 545.
Towle v. Marrett 3 Greenl. 22. Ellis v. Paige & al. 1 Pick. 45.°
Slade v. Drake Hob. 298.

3. But if the deeds were good, the copies were improperly
admitted, the action being by heirs at law, claiming under deeds
made to their ancestor. In such cases copies cannot . be used,
until a foundation is laid for the introduction of secondary evi-
dence, by first accounting for the non-production of the original.
Cunningham v. Tracy 1 Connecticut Rep. 252. 2 Day 227. 3
Day 264.  Suwift’s Ev. 4.

4. By the demandants’ own shewing, in the will and deposition,
they can have no title to the land. It was devised to Herman
Brimmer, the executor, in trust, and has descended to his heirs.
George Innman was entitled to receive only the money to be
raised by sales of the land, after payment of the debts and lega-
cics. He was a refugee ; and it was doubtful, when the will
was made, whether persons in his situation would be permitted
to hold lands here. His father therefore evidently intended to
devise them legally to Brimmer ; changing the benefit intended
for his son, into a legacy strictly pecuniary. It was not a
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precautionary devise, to sell for the payment of debts, or to meet
contingencies ; but was an absolute disposition of the whole es-
tate. And this legal estate in the executor, even a stranger
may set up, in defence of his own possession.  Craig v. Leslie
8 Wheat. 563. Doev. Richards 3 D. & E. 356. Co. Lit. 112,
118, 236. Doe v. Staples2 D. & E. 684. Shep. Touchst. 448—
450.

Long fellow and Fessenden, for the demandants, replied to the
first objection, that no advantage of the intermarriage of one of
them pending the suit, could be taken in any method but by plea
in abatement ; and that this must be pleaded at the term next
succeeding the event. 1 Bac. Abr. tit. Abatement G.

2. The deeds were well executed in the names of the com-
mittee, since the statute expressly authorizes them to give deeds.
The cases relating to agent and principal donot apply to this.
Neither was it necessary to recite the authority, nor the pro-
ceedings of the committee in making the sale. Such recitals
are deemed necessary only in sales by sheriffs, whose returns are
under oath, and are conclusive evidence of the facts therein
stated. And the sale was rightly made by the committee, in-
stead of the assessors, the statute of 1753 being in force, till
revised by Stat. 1783, ch. 39. Bottv. Perley 11 Mass. 175. The..
former act authorized the levying of taxes on each proprietor’s
several right. The statute of 1762 did not repeal this, but con-
ferred the additional power to assess any common and undivided
lands of the proprietors, in solido ; taxing them as a corporation,
and not as owning individual shares ; as in Pejepscot Proprietors v.
Ransom 14 Mass. 145, where a tract of 1700°acres was taxed as
proprietors’ land. The latter statute contains no repealing clause;
it is not enacted in pari materia ; and by contemporaneous expo-
sition, both statutes have been taken as equally in force, until the
former was revised in 1783. It was the act of 1753, and not
that of 1762, which the legislature ordered to be printed in the
appendix to the revised edition of the laws of Massachusetts.
Nor can the objection arising from the lapse of six months after
the confirmation avail the tenant, since the grant takes effect

VoL, IV. 31
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from its date, and not from the time when it was confirmed. It
is as if one should grant to another twenty acres of land, to be
taken wherever the grantee may choose to locate it. Here no
new deed is necessary ; but whatever parcel the grantee may
designate by metes and bounds, is bis own, by force of the deed.

3. The copies of the deeds were properly admitted. Iadthe
originals been produced, being more than thirty years old, they
would have been read of course, without proof of their execution.
By the common law of England, title deeds descend, as heir
looms, with the inheritance ; 4 Cruise’s Dig. 59 ; and hence the
propriety of requiring the heir to produce them in proof of his
title. But the reason ceases here, where the lands descend to
all, in equal portions ; and no one having an exclusive right to
the soil, no one can claim possession of the deeds. They go,
with all other papers, to the executor, who may sell the lands for
payment of the debts ; and may have trover for title deeds, even
against the heir.  Towle v. Lovitt 6 Mass. 394.

4. To the objection that no estate passed to George Innman
by the will ; they replied that by the language of the devise, the
executor took only an authority, coupled with an interest ; and
not a fee descendible to his heirs.  Powell on Devises. 198. Co.
Lit. 118, a. note [2.] ib. 181 b. 236 b. Shep. Touchst. 448, 449,
He must sell in convenicnt time, or the heir may enter, and put
him out. Lit. sec. 383, note [146.] 2 Roterts on Wills, app. 5
note 4. Swan v. Lewis 14 Mass. 83.  After the purpose of the
devise to him is satisfied, the lands go to the heir, as a resulting
trust, or to the residuary devisee. 9.Mod. 122. 4 Dane’s Abr. ch.
114, art. 8. The fact that the real estate was not sold by the
executors, shews that the personal estate was sufficient of itself
to pay the debts and legacies.  Jackson ex dem. Ellsworth v. Jan-
sen 6 Johns. TR.  After this lapse of time, an entry on the execu-
tor may be presumed ; Smith v. Stewart 6 Johns 34. 2 Cuaines
3882. 17 Mass. 14. 8 Cranch 249 ;—or even a conveyance from
him to the cestui que trust. 1 Cruise’s Dig. 492. 3 Burr. 1901.
Doug. 121. 2 Johns 226. 13 Johns 516. 12 Ves. 239.

But this objection is not open to the tenant, because he does not
claim under the legal estate, thus attempted to be set up against
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~ the equitable title of the demandants.  Newhall v. Wheeler i
Mass. 189. :

After thic argument, the cause having been continued for ad-
visement, the opinion of the court was delivered at the September
term in this year, at Wiscasset, by

MeLLen C. J.  In the argument of this cause several objec-
tions have been made and urged against the title of the deman-
dants, as disclosed by the report of the judge who fresided at
the trial. On all these, on both sides, the arguments have been
able, and we have listened to them with attentien and examined
them with care. Passing over some of the points, as not of
sufficient importance to require particular notice, we have plac-
ed our decision on a number of distinct grounds, which seemed to
demand our consideration ; and we now proceed to a statement
of those facts and principles of law which have conducted us to
that conclusion and judgment which must settle the rights of the
parties in this suit.

The demandants have counted on the seisin of George Innman,
their father; and they demand the whole of the premises des-
cribed. But as it appeared by the deposition of Andrew Brim-
mer, which was introduced by the demandants to prove their
pedigree, that they were not entitled to the whole, but only to
an undivided proportion of the demanded premises ; inasmuch as
their father George Innman was not the only child and heir of
Ralph Innman ; they then introduced the will of Ralph Innman,
to prove that all his real estate was devised to George Innman,
his son ; and this will, thus introduced, must be considered by us
as forming a part of the case, and have its legal operation ac-
cordingly.

It is essential to the maintenance of this action, at least, in its
present form, that the seisin of George Inwman should be proved,
as alleged in the writ ; or a seisin of an undivided proportion of
the premises demanded. If we lay the will, as to the effects of
the devise therein contained, out of the case, and inquire whether
fieorge Innman was seised of a proportion of the estate as heir
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of his father Ralph Inmmnan, the report shews usno satisfactory
proof of such seisin. The will bears date JMay 5, 1788 ; and the
probate of it bears date July 18, 1788 ; of course the testator
must have died sometime between those two days or dates ; and
Brimmer in his deposition swears that the widow of George Inn-
man, with her children, arrived in this country from England, in
the autumn of 1788. From these facts it does not by any means
appear that George Innman was living at the time of his father’s
decease ; on the contrary the presumption is that he was not; as
we find hid widow was in this country in the autumn. If George
was dead at the time of his father’s death, then no seisin whatev-
er on his partis proved ; but as the fact is not reduced to a cer-
tainty, we are not at liberty to consider the presumption as a
proper ground of decision upon this point ; and we therefore pro-
ceed to examine the demandant’s title in another point of view.

As we have before observed, the will of Ralph Innman has been
offered in evidence by the demandants, as a part of the case ;
and its operation and effect are therefore to be considered, in
connection with other facts, in forming our opinion ; and if they
have, by their own evidence, shewn that the legal estate in the
lands demanded was never vested in  George Innman, it follows
that no legal right has descended to the demandants, to entitle
them to maintain this action. The inquiry then is, what is the
true construction of Ralph Inwman’s will, in respect to the devise
of his real estate. The words are—¢¢I give and devise to my
¢« executor, all my real estate in Cambridge and elsewhere, to
“be sold as soon as is convenient after my decease ; and I here-
by give him full power and authority to make sufficient deeds
< of sale in fee simple of said estates.” The testator then directs
his debts to be paid out of the proceeds of the sale; and in ex-
press words devises, not the land, but the money his estate should
sell for, to George, and, in case of his death, to the person or
persons who should, by the laws of England, legally represent
them ; and appointed Herman Brimmer his sole executor.

A devise to trustees for payment of debts or for other purposes,
passes the legal estate to the trustees. So a devise to execu-
tors to sell and pay debts, passes the legal estate tothem in trust.
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This is the general principle. Itis a power coupled with an
interest. A conveyance or devise in trust cannot be construed
asa conveyance or devise to use, where it is repugnant to the
manifest intention of the person conveying or devising. These
principles are established or recognized by the following cases
and authorities, as well as many others. 1 Dane’s Abr. 244, 246,
247. Judge Trowbridge’s Reading 3 Mass. 673. Newhall v.
W heeler 1 Mass. 189.  Goodwin v. Hubbard 15 Mass. 219.
Somes v. Skinner 16 Mass. 356.  Craig v. Leslie 3 W heat. 563.

In the case at bar, the intent of the devisor, and the language
of the will, cannot be satisfied, according to decided cases, but
by construing the devise to the executor as conveying the legal
estate in fee to him in trust. He was to sell the estate and give
deeds in fee simple; and convert the real estate into personal.
Thus by the devise the legal estate was vested in Herman Brim-
mer, as trustee for the creditors of the testator, and for George
Innman, or his children; and nothing more ever vested in them
than the equitable estate. If nosale of the estate was ever
made by the executor, then the legal estate has descended to his
heirs ; being governed by the same rules as other legal estates.
1 P. Wms. 108. 1 Ves. 357. 1 Cruise 492, 493. 1If a sale has
been made, then the fee or legal estate was passed to the pur-
chaser, and never vested -in George Innman ; and if out of the
proceeds of suchsale the debts have been paid, and the residuum
has never been paid over to George or the demandants, still such
residuum cannot be recovered in a real action.

Can we, from lapse of time, presume a conveyance of the
legal estate from Brimmer, the executor and trustee, to George
Inwman ; and thus find proof of his seisin 2 The report furnishes
no facts whatever as to the proceedings of the executor under
the will. 'We know nothing of the testator’s debts, or whether
he owed any; or whether the executor ever sold any part of the
estate. If we indulge in presumption, it would be rational to
presume that the executor did his duty, by complying with the
directions of the will; and this surely would furnish no proof of
any seisin of George Innman. We ought not to presume that the
executor violated his duty, and without making any sale, convey-
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ed to George Inninon, the cestui que trust, the whole of the estate;
and, besides, when could this conveyance have been made ?
George died in England, and probably before the will was proved,
or even executed. All ground of presumption, therefore, fails,
which could be favorable to the demandants. One general
answer has been, by their counsel, given te the objection of the
tenant, founded on the devise to Brimmer, of the legal fee simple
estate, claimed in this action by the demandants, as children
and heirs of George Innman and grandchildren of Ralph Innman;
which is, that as the tenants are strangers to the title, it is
not competent for them tomake this objection. And among
other cases the counsel has, to this point, cited and relied upon
the case of Newhall v. W heeler T Mass. 189; in which Parsons
C. J. in delivering the opinion of the court, says, ¢“ No person
¢ can set up the legal estate against the equitable estate, but
<t the trustees, or some person claiming under them;” and then,
after having stated the seisin and possession which the demand-
ant had proved, under the cestui que trust, he proceeds and says,
—:¢ for the actual possession is prima facie evidence of a legal
¢ seisin; and a stranger to the trust shall not be permitted to
< control this evidence, by proving the existence of the trust
¢ estate.” The first reply to this argument, and this authority,
is, that the demandants in the case at bar, have never had any
actual possession. But the principal and decisive answer which
we have noticed before, is, that the tenant hasnot proved and
set up the legal estate against the equitable estate. The de-
mandants have themselves established those facts which shew
that they have no title to recover. If a plaintiff, in his declara-
tion, shews that he has no cause of action, the defendant may
surely avail himself of the fact; and so he may if the plaintiff
defeats his own title by his own proof. 1If the estate was never
sold by Brimmer the executor, and the legal estate now remains
in his heirs, the demandants may commence an action in the name
of those heirs, by their consent; or may by proper process seek a
remedy against them, should they refuse to convey the legal
estate, and thus unite it with the equitable.
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Perhaps, however, independent of the reasons hereafter
assigned, our statute of limitations, might be considered as fur-
nishing serious objections to the suggested course of proceeding
by a new action. But, waiving all ideas on that point, at present,
the demandants, on the facts before us, appear not to have the
. legal estate; and it also appears, by their own shewing, that their
father never had it; and therefore it is clear that the verdict is
wrong and must be set aside.

Here we might close, and leave the parties to the expensive
consequences of a new trial, without any intimation of our opin-
ion onsome other points of the cause. But as several ques-
tions would again arise and be presented for decision, which
have already been reserved and argued, and are now before us,
on the report of the judge, we have concluded to decide them at
this time. We may thus prevent any further delay, and shew
the parties that a new trial would be unavailing to the demand-
ants, even if they should distinctly prove that George Innman
was alive when his father died ; or should have permission to
amend by counting on the seisin of Ralph Innman, instead of
George Innman, and shaping their demand accordingly ; and hav-
ing done either of these, should on another trial, withdraw, or
rather, not offer in evidence the will, and should thus be able to
obviate all objections arising from the devise of the premises
demanded, in trust, which we have been considering. We
accordingly proceed to the investigation of some other parts of
the demandants’ title, and examine some other objections on
which the counsel for the tenant has placed reliance. We pass
over that which relates to the proof of pedigree; and also that
which regards the, manner in which the deeds from the commit-
tee were signed and executed; as well as some others; because
their determination is not necessary; and hecause we think most,
if not all of them are unfounded. We are also strongly inclined
to the opinion, that the want of certain recitals in the deeds,
which have been mentioned in the argument, furnishes no objec-
tion to their correctness and validity, or to the propriety of pre-
suming certain facts, though not recited. We do not think that the
cases cited as to officer’s returns are applicable. Officers are
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under oath, and their returns are legal proof of the facts they
certify, and if they are defective, parol proof cannot be admitted
to supply deficiencies. Butno law requires an executor, ad-
ministrator, guardian or collector of taxes to set forth in their
deeds all the anterior facts, as to their authority and proceedings;
they need only state the capacity in which they profess to act ;
for if they do state all the particulars, such recitals would not be
proof, as we have decided in Harlow v. Pike 3 Greenl. 438. The
facts recited must all be proved on trial; unless in those cases
where, from lapse of time or some peculiar circumstance or
misfortune, they may be presumed. As to the supposed impro-
priety of presuming facts not recited, the above answer seems
sufficient. But as the law has prescribed what steps were tobe
taken in making sales for nonpayment of taxes, the presumption,
especially after the lapse of fifty years and loss of all records, is,
that such proceedings were had and such steps taken by all con-
cerned; unless, upon examination, the contrary should appear to
be the case.

This leads us to the particular examination of the acts of 1753
and 1762, and the proceedings under one or the other of them in
relation to the sales of the premises demanded; because if those
sales were valid, their validity must depend on their having been
pursuant to the directions and provisions of one of those statutes.
According to the argument, it seemed doubtful which was the
one; or whether the act of 1762 had repealed that of 1753. We
will first examine the sale and test it by the act of 1753, con-
sidering it, for the present purpose, as not repealed by the act of
1762. In the second section it is provided thus—¢ And every such
¢« proprietor as shall neglect to pay to the collector or treasurer
¢ or committee of such propriety, such sum or sums of money,
¢ as shall from time to time be duly granted and voted to be
¢ raised and levied upon his right and share in such lands, for the
¢ space of six months, to those wholive in the province,and twelve
¢ months to those who live out of the province, after such grant
¢“and his proportion thereof shall be published in the several
¢ public prints as aforesaid, then the committee of the proprie-
‘“tors of such common lands, or the major part of such commiitee
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“may and are hereby fully empowered from time to time, at
¢ public vendue, to sell and convey away so much of such delin-
¢ quent proprietors’ right or share in said common lands, as will
‘‘be sufticient to pay and satisfy his tax or proportion of such
““grant, and all reasonable charges attending such sale, to any
¢« person that will give most for the same ; notice of such sale
‘‘being given in the said prints, forty days at least beforehand,”
and may give deeds, &c. &c. The common lands referred to in
the above section, it would seem, must be lands which have
been actually located, and the proprietors of which have incor-
porated themselves according to law. This appears from other
parts of the act.- The first section, speaking of the mode by
which an original incorporation is to be effected, and subsequent
meetings called, directs that application may be made to any
justice of the peace through the province, or any justice of the
peace for the county wherein ¢ such their lands as aforesaid lie.”
In this stage of the investigation, it may be useful to inquire into
the legal character of an indefinite grant of a tract, or rather
quantity of land, as for instance, a township, to be laid out by
the grantees, and a plan thereof to be returned for acceptance.
In what situation is the land, and what are the rights, which
are vested in the grantees prior to such location, 2 If a man
grants twenty acres, parcel of his manor, without any other de-
scriptién of them; yet the grantis not void; for an acre isa
thing certain, and the situation may be reduced to certainty by
the election of the grantee. Keilw. 84. 2 Co. 36. Soif one
being seised of a great waste, grants the moiety of a yard-land
lying in the waste, without ascertaining what part, or the special
name of the land, or how bounded ; this may be reduced to cer-
tainty by the election of the grantee. Leon. 30. Noy 29. From
these cases it would seem that by the grant, a right of election
was conveyed; but that the title to any particular part of the
‘ general tract described, must depend on the election afterwards
made ; and being reduced to certainty by such election, the title
would then vest in the part elected. Inthe present case the
resolve of June 11th, 1771, granted ¢¢ a township of the contents
¢« of six miles and one quarter square, to be laid out adjoining to
VOL. 1V. 32



250 OXFORD.

Innman & als. v. Jackson.

¢ some former grant, in the unappropriated land in this province,
¢ to the eastward of Saco river ;”” with the usual provision that
a plan thereof should be returned to the legislature within twelve
months. The design of this provision in grants made by the
legislature undoubtedly was, that by a return of such location
and plan, they, or the agents on the part of the province or com-
monwealth, might know how all grants had been located ; and in
what places and positions ; so that by such documentary evi-
dence, the future proceedings of the legislature or the public
agents might be regulated ; or such locations be confirmed by a
subsequent resolve. Whether, after a township has been locat-
ed under an indefinite grant, a confirming resolve has been usually
passed, does not appear; but it does appear that in the case
before us a plan was returned to the legislature, Jpril 22, 1772,
and the same was then accepted and confirmed. At what time
the grantees of a township, or other tract of land, have a right to
become a corporation, and act as such, may be a question of some
nicety and doubt ; whether they can legally become such until
after a location has been made, a plan returned, and a resolve of
confirmation passed, in those cases where, by the terms of the
original indefinite grant, such plan was required to be returned
within a specified period; or whether it may not lawfully be done
as soon as the selection and location have been made. It is said
that at common law, this is such an act as reduces an uncertain
and indefinite grant to perfect certainty, and that thereupon the
estate is at once vested and perfect in the land thus located; and
that, upon this principle, the grantees may theh become incor-
porated in the manner the statute provides, may assess taxes, and
transact all business at their meetings, as legally as they could
had there been a confirming resolve prior to their incorporation.
Perhaps this is the better opinion, and in unison with that which
proprietors under such circumstances have entertained. But on
this point it is not necessary for us to deliver or form any definite
opinion ; and therefore, on this occasion, we do not mean to be
understood as expressing any. The correctness of this conclu-
sion will appear by an examination of some further facts in regard
to the resolve of confirmation which was passed in 1773, the
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year after the first confirming resolve. This resolve of Febru-
ary 11, 1773, presents a question totally different from either of
those before mentioned, and respecting which we have suggest-
ed the foregoing queries ; and the decision of this question will
shew that the argument of the demandants’ counsel, founded on
the idea of the retrospective operation and effect of the resolve
of confirmation, so as to give a legal existence to the estate of
the proprietors in the township, now composing the town of Paris,
from the time of the first grant, cannot be sustained. We have
already quoted the terms of the original grant from the resolve
of June 11, 1771. By the before mentioned resolve of February
11, 1773, or confirmation, as it is called in the report, it appears,
as has been before intimated, that a plan was returned to the
legislature JApril 22, 1772, (taken under and pursuant to the
requirement of 