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• 

. Memorandum. PREBLE J. by reason of continued indisposition did not attend 
at this nor any of the succeeding terms on the spring circuit. 

BLANCHARD vs. BUCKNAM & AL, 

Where a vessel was chartered" for a voyage to be made from Portland to sea, 
" and take a cargo from on board the British brig Fountain, and proceed with the 
"same to one or more ports in the West Indies, and from thence to Portland," 
this was holden to be one entire voyage. 

But seamen's wages in such case are due at the port of destination in the West 
Indies, though the payment of the charter-money was expressly made to depend 
t>n the safe arrival of the vessel in Portlari,d, to which place she never returned, 
being lost while lying at her outward port. 

CovENANT on a charter party, by which the defendants hired 
the plaintiff's brig Paymaster, "for a voyage to be made from 
" Portland to sea, and take a cargo from en board the British brig 
" Fountain, and proceed with the same to one or more ports in 
" the West Indies, and from thence to Portland, where she is_ to 
" be discharged, the dangers of the seas excepted." The plain
tiff covenanted to victual and man the vessel, for which the 
def enda~ts " agreed to pay two hundred and twenty-six dollars 
per month." The defendants covenanted to pay " for the' freight 
"or hire of the said brig and appurtenances, the sum of two hun
" dred and twenty-four dollars per calendar month, and so in 
"proportion for a less time, as the said brig shall be continued in 
"' the aforesaid service, in thirty days after her return to Portland." 
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The defendant, after oyer, pleaded-1st. That the brig never 
returned to Portland ;-to which the plaintiff replied that she 
arrived at St. Bartholomews and earned freight ;-and the defen• 
dant rejoined, traversing the earning of freight, on which issue was 
taken.-2d. As to the covenant for victualling and manning,
that the voyage was one entire voyage, to take a cargo at sea, 
proceed with it to the West Indies, clear it Jor exportation, and 
return with it to Portland ; and the money was not payable till 
thirty days after her arrival at Portland, which event had never 
happened ;-and the covenant of the plaintiff, being a condition 
precedent, the defendants ought not to be bound till the plaintiff 
had performed ;-to which the plaintiff replied generally that he 
had performed his covenants, on which issue was joined.-3d. 
As to the covenant for payment of the charter money ,-that the 
brig never returned to Portland, but was totally lost at St. Bar
tholomews by perils of the sea ;-to which the plaintiff demurred 
specially .-The 4th plea, as to the covenant to victual and man, 
was an issue to the country upon the discharge of the outward 
bound cargo at St. Bartholomews ;-and the 5th plea was a similar 
issue as to the covenant for payment of the charter money. 

At the trial of these issues it appeared that the brig proceeded 
to sea, took a cargo of West India produce from the British brig 
Fountain, thence proceeded to St. Bartholomews, where the cargo 
was entered at the custom house, and was all landed except a 

few hogsheads of molasses, and several hogsheads of sugar which 
were shattered and unfit to be removed ;-that the same cargo 
_was then reshipped and cleared for exportation, and the vessel 
nearly ready for sea, when a gale came on, in which the vessel 
and cargo were totally lost. Hereupon the Judge directed a 

verdict pro forma for the plaintiff, for the amount of the money 
stipulated per month for freight, and also for victualling and 
manning, up to the time of the loss, with interest from the date 
of the writ ;-which was to be amended, and judgment to be 
entered, conformably to the opinion of the whole Court. 

Orr and Greenleaf, for the plaintiff, contended-1st. That the 
voyage was not one, but two, outward and homeward ; and that 
the outward voyage being complete hy breaking bulk at St. Bar

tholomews, this entitled the seamen to wages, and consequently 
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perfected the right of the owners to freight. Lock v. Swan 13 
Mass. 76. Swiftv. Clark 15. Masss. 173. Mackerellv. Simonds 

~· Hankey, .!J.bbot 362. [317.]-2d. That the covenant for victu
alling and manning is independent of the covenant for freight ; and 
that on this ground, at least, the plaintiffs were entitled to recover. 
Havelock v. Geddes 10 East, 555. 

Emery, for the defendants, maintained the following positions :-
1st. If the plaintiff can mantain any action, it can only be for the 
victuailing, and the month's advance paid to the seamen. Coffin 
v. Storer 5 .Mass. 252. Kimball v. Tucker 10 Mass. 192.-2d. 
But the whole is one entire covenant, and the performance of the 
whole voyage is a condition pre~edent to the plaintiff's right to 
recover any thing. Smith v. Wilson 8 East 437. Gibbon v. 

Mender 2 Barn. ~ .!J.ld. 17. Brown v. Hunt 11 .Mass. 45. 
15 Johns. 332. Burrill v. Cleman 17 Johns. 72. 3 Johnsr 

154. 10 .East 378. Bright v. Cooper. 1 Brownl. 21. Cook v. 

Jennings 7 D. ~ E. 381. Osgood v. Groning 2 Camp. 466. 
Postv. Robertson 1 Johns . .24. Liddard v. Lopez 10 East 526.-
3. The plaintiff has put his whole case upon the fact that the 
vessel discharged her outward cargo, which is contradicted by 
the evidence. 1 Peters' adm. 86, 154, 253. Laws of Wisbuy, 

art. 54, 56. Stat. U. S. July 20, 1790, sec. 6. 

WESTON J. delivered the opinion of the Court. 

This is an action of covenant broken on a charter party, 
brought to recover the money covenanted to be paid, for 
the victualling and manning and for the freight of the brig Pay

master. To this the defendants have pleaded five several pleas. 
Upon the fourth and fifth pleas, issue has been joined by the 
plaintiff. To the first plea, the plaintiff has replied, and the 
defendants, in their rejoinder thereto, have traversed the matter 
alleged in the replication ; and upon this traverse, issue has been 
joined. The plaintiff, in his replication to the second plea, has 
also tendered an issue, which has been joined by the defendants·. 
To the third, plea the plaintiff has demurred specially ; and the 
defendants have joined in demurrer. Upon the issues to the 
country, a verdict has been returned for the plaintiff, subject to 
the opinion of the Court. 
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If any one of the issues may not appear to be supported by the 
evidence on the part of the plaintiff, the verdict will not be set 
aside for that cause, but sustained as it stands, or as it may be 
amended, if upon the merits the plaintiff ought to recover ; as 
upon examination we do not perceive that any issue could have 
been found for the defendants, which would have been decisive 
of the case, so as to entitle them to judgment. 

As to the freight, stipulated to be paid by the charter party, 
-ive are satisfied, from the authorities cited, and others which 
might be adduced, that none is due ; that the whole voyage is to 
be regarded as one, and not susceptible, according to the terms . 
of the contract, of the division into two, outward and homeward, 
contended for by the plaintiff. 

To the claim for victualling and manning, it is urged that the 
return of the vessel to Portland is made a condition precedent to 
its payment ; and that it was not to be paid until thirty days after 
such return-But, upon inspecting the charter party, the agree
ment to pay a certain sum monthly for the victualling and manning 
appears to be a distinct and independent stipulation on the part 
of the defendants, and is not, from its terms, or upon a fair con
struction of the whole instrument, made to depend upon the 
prosperous termination of the voyage. There seems, therefore, 
to be no well founded objection to the plaintiff's right to recover 
for the victualling. 

With regard to the manning, it is insisted that the plaintiff's 
claim, if he is entitled to any thing, should be limited to one 
month's advance to the seamen ; inasmuch as their right to wages 
is made by the marine law to depend upon the earning off reight ; 
and as in the present case none was earned. By the charter 
party, as between the owners and the defendants, the right of th~ 
plaintiff to demand freight depended upon the completion of the 
voyage.' But the right of the seamen to their wages is not affected 
by this condition, unless they have assented to it, by express 
stipulation. .flbbot, 431. 1 Peters adm. 186, there referring to 
the decisions of Judge Winchester. In Coffin v. Storer, 5 $lass. 

552, cited by the counsel for the defendants, the voyage to Suri
nam and a market and back to Biddeford, was held to be one 
voyage ; and, as it was not completed, it was further held that 
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no hire of the vessel was recoverable by force of the charter 
party. But by the same instrument, the defendant was to pay a 

quarter of the outfits, wages, and expenses. - And Parsons, C. J. 
says, " it seems very clear that he must pay one fourth of the 
" outfits and expenses, and also of the wages, until the outward 
" cargo was landed at Demarara." 

By the custom of merchants, seamen's wages become due at 
every delivering port ; although by a law of the United States, 
only a third part of what may be due at each delivering port is 
there to be paid, unless it has been otherwise expressly stipulat
ed ; the payment of the residue being, from motives of public 

policy, postponed until the voyage is ended. In the case before 
us, is St. Bartholomews to be regarded as a delivering port, so as 
to entitle the seamen to wages, within the true intent and meaning 
of the marine laws ? In certain cases, says Judge Peters, in 
reference to seamen's wages, in the case of Giles and others, 

mariners vs. the brig Cynthia, 1 Peters adm. 203, a port of destin
ation " is the same as a port of actual delivery ; and it matters 
" not," he adds, " that the vessel did not carry thither any goods, 
" but went in ballast. She earns her freight and the wages are 
" due out of it, as much in legal contemplation, as if she had been 
'' fully laden." And in his opinion, the same rule applies, where 
a vessel is sent to a designated port for a cargo, and, being unable 
to procure one, returns without any. 

In the present case, every thing appears to have been done at 
St. Bartholomews, which the defendants contemplated, or the 
master, acting in pursuance of their instructions, deemed neces
sary. A part of the cargo was actually landed and re-shipped, 
and the whole was entered and cleared at the custom house in 
that isiand, and the duties thereon paid. The defendants probably 
proposed to themselves some benefit or advantage, from this 
course of proceeding. They thought proper to direct the outward 
~argo to be returned, giving it the form of an original shipment 
there ; and there seems to be no ground in reason or justice why, 

as to the seamen, that port should not be regarded as a delivering 
port, so as to entitle them to their wages, as in other cases. 
They faithfully performed their duty ; the vessel arrived at the 
port of destination in safety ; and every thing was there done 
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in relation to the cargo, which was required by the defendants or 
the master. We are therefore of opinion that the plaintiff is 
entitled to recover for the victualling and manning, from the date 
of the charter party to the arrival of the brig in St. Bartholomews, 
and for half the time she remained there ; with interest thereon 
from the date of the writ. 

With regard to the demurrer and joinder to the third plea, if 
that was intended to apply to the whole declaration, it would be 
clearly bad ; as it leaves one of the breaches unanswered. But 
it professes only to answer the breach assigned, for the nonpay
ment of freight. As we have determined that the plaintiff's claim 
for freight is unsupported by the evidence, it has become ' 
unnecessary to consider the effect of the exceptions taken to this 
plea. 

After the verdict has been amended, in conformity with this 
opinion, judgment is to be rendered thereon. 

LITTLE vs. PALISTER. 

If one enter upon land in the possession of a tenant at will, and tread down the 
grass, and throw down a fence erected by the tenant for his own convenience, 
the landlord shall not have an action for this wrong ; but the remedy belongs to 

the tenant, the injury being wholly to his rights, and not to any permanent rights 
of the landlord. 

TRESPASS quare clausum fregit. At the trial of, this cause, 
which was at .November term 1822, upon the general issue, it 
appeared that the plaintiff had good title to the locus in quo ;-
that early in the year 1816, one .JlfcKenney entered into possession 
of the land by verbal permission of the plaintiff, without any 
written lease, and for no specified time ; intending to purchase 
the land ; which, however, he never did ;-that he agreed to 
pay the plaintiff an annual rent, equal to the interest of the money, 
until he should purchase it ;-and that this occupancy by McKen
ney continued till the commencement of this action. 

It was also admitted or proved that the only act of trespass 
done by the defendant, was the tearing or throwing down some 
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parts of the fence which had been built by .McKenney for his own 
use, for the purpose of inclosing the land in his own possession. 
For this act the presiding Judge instructed the jury that the plain
tiff could not by law maintain this action ; and a verdict was 
thereupon taken for the defendant, subject to the opinion of the 
whole Court upon the correctness of those instructions. 

Longfellow, for the plaintiff. 

The title being admitted to be in the plaintiff, the legal infer
ence is that the possession also was his, unless the contrary 
appear. Every entry, therefore, inconsistent with his rights, was 
a trespass. The occupancy of the land by .McKenney does not 
alter the case ; for he was merely a tenant at will, or by suffer
ance ; his possession was that of his landlord, and the fences by 
him erected were annexed to the freehold, and belonged to the 
lessor. If the suit were for the title te the land, and the contro
versy related to the length of time and extent of actual possession ; 
the possession of the plaintiff, and its extent and duration would 
be ascertained by the time of .McKenney's entry, and the location 
of his fence. And if this action had been brought by .McKenney, 
the damages awarded to him could have been only nominal, the 
injury being to the freehold of the plaintiff. Starr v. Jackson 11 
Mass. 519. Danforth v. Sargent o/ al. 14 Mass. 491. 

Fessenden, for the defendant. 

The case of Starr v. Jackson does not apply here, because 
.McKenney was not tenant at will, but for years, or from year to 
year. He entered under an agreement to pay an annual rent. 

But if he were tenant at will, yet trespass does not lie for the 
lessor, for an injury done to any erection made by a tenant at 
will. Tobey v. Webster 3 Johns. 461. Wells v. Banister 4 
Mass. 514. Tayl01· v. Townsend 8 JJ!Iass. 411. Fitzherbert v. 

Shaw 1 H. Bl. 258. The fences were erected by the tenant, for 
his own convenience, and were removable at his pleasure ; and 
if the defendant is made answerable for their value to the lessor, 

yet the judgment will be no bar to a future action by the tenant 
himself. 
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But trespass vi et armis does not lie for a lessor. The case of 
Starr v. Jackson to this point is not supported by authorities, nor 
by the principles of the common law. The remedy should have 
been sought by an action of the case. 

Orr, on the same side, argued against the authority of the case 
of Starr v. Jackson, to the following effect : 

The subject before the Court in the present case exhibits a 
question of practice, not of abstract principle ; for as to this there 
i"s no dispute. It is agreed that both tenant and landlord have a 
remedy at law, if an injury be done to the possession of the one, 
or to the estate of the other. The remedy of the tenant is by 
an action of trespass quare clausum fregit, and if so, the question 
is, whether the same kind of action can be maintained by the 
plaintiff, who is the owner in fee. The injury done to the tenant 
is direct and immediate, and is against the peace ; it is a distur
bance of his possession,-his right of quiet enjoyment ; an<l 
therefore his right of action accrues for every forcible or unau
thorized entry however slight the inj1,1ry may be to his possession,, 

But to the owner, the very foundation of this kind of action is 
wanting. His writ is untrue in a material part ; the locus in quo 
was not his close, but the close of his tenant ; and therefore his 
remedy for an injury done to the estate is by an action of trespass 
on the case. This distinction is material to the purposes of 
justice ; for an essential injury may be done to the tenant, which 
would be no injury whatever to the owner ; as by entering his 
house and beating him, or injuring his diattels. In such a case, 
according to the argument for the plaintiff, if the tenant could 
maintain this action for the actual injury done him, the owner 
might have the same kind of action for nominal damages, and in 
both cases full costs would be recovered by statute. Or in case 
of a slight injury, eac~ might have the same kind of action for 
nominal damages. Now the liability to d~uble costs, is alone 
-Sufficient to show that the distinction in the form of action is 
material to the interests of the defendant, for in an action on the 
~ase, nominal damages would not be a foundation for costs. And 
hence there would be justice done by the one form of action, and. 
injustice by the other. 
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But the case at bar does not depend on reasoning from incon
venience ; it is founded on established principles of practice. 
As it regards the rights of the tenant against a wrong doer, it' is 
quite immaterial by what kind of tenure he holds. This is 
settled in the case of Graham v. Peat 1 East 244. And on the 
other -hand, it is equally immaterial to the rights of the owner 
whether the injury be done upon the land, or an act be done 
elsewhere, if it occasion an injury ; his remedy is the same in 
either event. The case of Jesser v. GiJford goes to support 
this position. 4 Burr. 2141. There the principal case is to be 
taken in connection with the one cited by .!J.shton J. which is 
Tomlinson v. Brown, H. 28. Geo. 2. This latter case was for 
obstructing the plaintiff's lights, and breaking his wall, and his 
remedy was by any action on the case. It is expressly said by 
Justice Lawrence in Rex v. Watson 5 East 487, that trespass can 
only be maintained by those who are possessed of the land. At 
the same time the owner may always maintain an action on the 
case, against a wrong doer, if the land be possessed by his tenant. 
1 Taunt. 193, 4. Jlstersoll v. Stevens. And it has been further 
decided that trespass by the owner is a wrong form of action. 
Wyndham v. Way 4 Taunt. 316. · 

In answer to these authorities we are met by tl1e case of Starr 
v. Jackson 11 .lJlass. 5l9. Upon this a1one the plaintiff seems 
principally to rely ; and necessarily, for it is a case that stands 
alone. In that case the ancient meaning of the word "trespass" 
is applied to modern practice, and in this manner the action was 
sustained. Through the whole range of cases cited in support of 
that case, there is not one of them that was decided since the 
difference between trespass and case_ has been finally settled by 
judicial decisions ; and it is going a great way to say that tres
pass and case are in any instance synonimous terms in practice, 
because they were so in the reign of Henry VI. It is apparent 
from Fitzherbert de natura Brevium and Lor.cl Hale's notes to that 
work, that torts done to real estate were blended, and passed 
under the general denomination of trespass.-It was so in many 
instances in relation to personal property. Breaking a pool 
whereby the stream overflowed the plaintitf 's fish pond and the 
fish escaped ; adulterating wine, by a carrier entrusted with the 

. VOL. III, 3 
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care of it; chasing sheep with a dog, whereby they were injured; 
filling a ditch, which caused the plaintiff's land to be overflowed ; 
were laid in trespass vi ct armis ; and with some of such causes 
of action might be joined a direct injury to the plaintiff's soil and 
possession. Fitz. De. Nat. Br,iv. 199, L. F.-203, L. M. And 
the same practice prevailed in some degree till the days of Lord 
Raymond. In the case of Tyffin v. Wingfield the old practice is 
clearly preserved. Oro. Car. 325. The action was trespass vi et 

armis for driving the plaintiff's cattle into the close of J. S. who 
took them damage feasant, whereby the plaintiff was obliged to 
pay damages to redeem them. It was moved in arrest of judg
ment that the declaration did not conclude contra pacem. But it 
was adjudged that the action being laid in trespass did not make 
it trespass only, but it might answer for an action of trespass on 
the case. The case of Dent 1,. Oliver is of the same cast, and 
and serves to illustrate the convertible characters of case and 
trespass, in the practice of that age. Oro. Jae. 122. At a still 
later period the same obstacle is presented to so extensive 
an application of the word " trespass" as ancient authorities 
authorized, and the case of Starrv. Jackson has admitted. In the 
case of Courtney v. Collet 1 Ld. Rayni. 272, trespass vi et armis 

was held to lie for diverting a water course on the defendant's own 
soil, by which the adjoining close was injured. And it will be found 
to be doubtful whether Ld. Raymond ever settled in his own 
mind the distinction as now understood, between trespass and 
case, till the decision in the case of Reynolds v. Clark 1 Str. 634, 
where .it was held that trespass would not lie for erecting a 
water spout which injured the adjoining close. 

It maY,_ further be observed that the language of the ancient 
law is the same in relation to tenant at will as to a mere stranger. 
And yet it has never been decided that an action of trespass 
quare clausum f1·egit can be maintained against tenant at will for 
an act done during the tenancy. Lord Coke says "that if tenant 
" at will cutteth down timber trees, or voluntarily pull down and 
" prostrate houses, the lessor shall have an action of trespass 
" against him quare vi et armis." Coke Lit. p. 57, Sec. 71. (g). 
This is substantially the same law as laid down by Rolle in rela
tion to a stranger, which was relied on in support of the action of 



MAY TERM, 1824 . ti 

. Little v. Palister. 

Starr v. Jackson. There is a very recent illustration of the law 
advance;4 by Lord Coke in relation to landlord and tenant. He 
says th~t trespass vi et armis will lie. But by the practice of 
the courts in England it is an action of trespass on the case. 
The Provost of Queen's College v. Hallet, 14 East. 490.-If then 
the language of the law be the same in relation to a stranger, as 
to a tenant at will, it is difficult to conceive how the practice can 
be different. 

.But the case cited from Rolle in Starr v. Jackson is easily 
reconciled with a different conclusion from that which is drawn 
from it. The lessee at will may have one trespass and the 
lessor another trespass ; that is to say, one may have one kind of 
trespass, and the other another kind. That this is the meaning 
may be fairly deduced from a precedent in Fitzherbert and his 
comment upon it. 200. E. " There is another form of this writ 
" (trespass) thus, wherefore with arms &c. he filled a certain 
" ditch in L. with earth and mud, that the water issuing from 
" the ditch aforesaid overflowed the corn of him the said W. 
" being in sheaves in his barn there, by which his corn aforesaid 
"to. the value of one hundred shillings, was ptttrified; and 
" plucked up by the roots his trees there lately growing to the 
" value of forty shillings, and with certain beasts fed, trod down 
" and consumed his corn there lately growing, to the value of 
" forty shillings," &c. 

On this he observes, that " by the first of these writs" (that 1 

is, by the first part of this kind of writs) " appeareth that that i1-
, ' an action of trespass of the case, and the residue a common action 

" of trespass." When the law in Rolle is taken in the sense now 
contended for, it is consistent with established practice ; in the 
sense contended for by the plaintiff, if it should prevail, the prac
tice would be subverted. Indeed the case of Starr ·u. Jackson 

professes to overrule the opinions of English Judges and compilers, 
and the decisions of the Supreme Court of .N•ew-York, on the 
authority of the common law. But it has been seen, from the 
authorities cited in the present case, that the term" trespass" 
was for ages a broad expression, almost sinonimous with "tort," 
in its general acceptation ; it is therefore inadmissible in this 
character of antiquity, notwithstamling its adoption in the casp. of 
Starr v. Jaclrson. 
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It has been further argued for the plaintiff that a mere tenancy 
at will is not a dispossession of the owner : or rather that the pos
session of the tenant is the possession of the owner, and it is so said 

in Comyn ; but this language is metaphorical, and is not true in 
fact. The possession of tenant at will is his own possession only 
as between him and his landlord, or a trespasser. He has a 
right to hold from year to year unless a shorter time be agreed 
on ; his tenancy is not to be terminated abruptly ; he must have 
precise notice and sufficient time to quit the premises, and the 
owner has not even the right of possession, or of an action for 
possession, but upon these conditions. 1. D. ~· E. 159 Flower v. 
Darby. 8. D. ~ E. 3. Clayton v. Blakey. 1. Hen. Bl. 31 I .. 
Ward v. Willingale. 2 Bl. Com. 146, 47 and Christian's notes. 
These are the general principles in relation to tenants at will ; 
but to these there may be exceptions, in which the maxim in 
Comyn might apply, as in the case of Warren v. Fearnside I. 
Wils. 176, where justice and policy required that the possession 
of the tenant should have no other effect than the possession of 
the owner, in order that the estate might be protected from for
feiture to the crown, for treason in the tenant. But the facts in 
the case at bar off er no exception in favor of the plaintiff. No 
possession in him is deducible from them ; neither justice or 
policy requires the aid of fiction to decide that the possession of 
his tenant was his own possession, in opposition, or as an exception 
to general principles. On the contrary it appears that the 
tenancy was in fact from year to year at a stipulated rent ; it 
appears also that the injury done was to the possession only and 
not to the estate. It can therefore in no legal sens~ be said that 
the locus in quo was the close of the plaintiff at the time of the 
trespass, or that he ought to recover damages in any form of 
action. 

But a maxim in·· law opposed by a current of authorities, on_ 
questions similar to the present from the nature and object of the 
cases, ought to be taken as an exception to the general rule ; and 
in this way the dictum in Comyn, and the case of Warren vs. 

Fearnside may be reconciled with the rights of tenants at will as 
defined in Flower v. Darby and similar cases, and with the rights 
of owners as defined by the authorities before referred to on this 
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subject. The protection of an estate from forfeiture, or any 

similar object, and the recovery of damages against a wrong doer, 

are so different in their natures, that they may well admit the 
application of different maxims in practice, without affording a 
reason for imputing inconsistency to the law. 

There is nothing in the case of Danforth v. Sargent qi- al. that 
controverts the authorities cited for the defendant. In that case 
the lease was for one year ; there was notice to the. tenant to 
quit the premises, and it is to be presumed it was legal notice. 

Neither is the statute declaring tenants by parol to be tenants at 
·will availing to the plaintiff; for it furnishes no definition of the 
rights of tenant at will ; they are therefore to be deduceJ from 
the common law. Besides, it ,vould not seem to be a reasonable 

construction of the statute to say that it places the tenants in the 
same condition as a mortgagor or his tenant in possession, and 
renders him liable to an action without notice, as in the case of 
Warne v. Hall~ al. Doug. 21. which furnishes another excep
tion to the general rule of law. 

Now the decision in Starr v. Jackson goes on the general ground 
that a tenancy at will may be terminated at any moment ; from 
which it would follow, if this doctrine is to be received in its full 
extent, that a tenant who sows with the consent of the owner, 
and occupies at an annual rent, would be a trespasser, if he should 
reap against the will of the owner. Where then would be the 
remedy of the tenant ? He is left to a suit at law for the non
performance of a promise which the owner was under no obliga
tion specifically to perform. But it is respectfully submitted, 
that this r-ught not to be received as a principle binding on this 
Court : and if in the views of the common law which have been 
suggested on the present occasion, there has been no misconcep
tion of it.s import, the decisions of the Supreme Court of New
York are to be respected as well founded authorities. 1 Johns. 

51 I. 3 Johns. 468. 

Longfellow, in reply, said he did not expect the authority of the 
case of Starr v. Jackson to be questioned ; and the view he had 
taken of the present case rendered it unnecessary to reply to the 
arguments to this point from the other side. 
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By our Stat. 18.21, ch. 53, all uncertain tenures, not created 
by writing, are reduced to estates at will only ;-and thus the 
doctrine raised as to tenancies from year to year is destroyed by 
statute. Whatever right to notice tenant at will may have in 

England, is founded wholly on statute provisions which have never 
been adopted her~. In this State, his rights stand upon the 
common law, which leaves him entirely at the mercy of the land
lord. The cases to this point cited by the other side are there
fore inapplicable. 

The right of the tenant to remove fixtures by him erected, 
though recognized in England in some cases, is rigidly restricted 
to erections made for the purposes of trade. Elwes v. Jlf.aw 3. 
East 54. In this case it wa~ expressly refused to a tenant for 
purposes of agriculture. The same right was denied in this Court, 
in the case of a mortgagor who had removed buildings erected by 
him after the execution of the mortgag·e. Smith v. Goodwin 2. 
Greenl. 173. .lJ,'/cKenney, therefore, being but tenant at will, 

·had no permanent interest in the fences, and could have no reme
,dy for their value, when taken away. 

Wherever trespass vi et armis lies, case also lies ;-and so an 
action of the case might well have been sustained, in the instances 
cited by Jlfr. Orr. Hence the existence of such precedents in 
the books proves nothing. It only shews that this form of remedy 
may generally have been preferred,-but not that trespass would 
not have been equally good. 

After this argument, which was had at May term 1823, the 
cause was continued for advisement, and now the opinion of the 
Court was delivered as follows, by 

MELLEN C. J. Notwithstanding the wide range which the 
counsel have taken in this cause, and the elaborate investigation 
which it has undergone, we are satisfied from a more particular 
ex·amination of the plaintiff's declaration, and the facts on which 
the Judge's instructions to the jury, were founded, that the 
question reserved for our decision is narrower and more simple, 
than has been imagined, and capable of an easy solution. 

The allegation in the writ is, that the defendant, with force 
and arms, broke and entered the plaintiff's close, and carried 



MAY !J'ERM, 1824. 15 

Little v. Palister. 

away fifty cords of wood,-broke down the plaintiff's fence, 
subverted and broke down the plaintiff's grass,-tore in pieces 
the buildings, and expelled from the dwelling house one Hanna-

ford, a tenant of the plaintiff. 
By the report it appears that no part of the alleged trespass 

was proved, except the breaking and entering the close, or in 
other words going into it, and tearing or throwing down some parts 
of the fence on the iand, which had been built by McKenney, 

during the tenancy at will, by his own labour, at his own expense, 
and for his own use. There was no proof that he had destroyed, 
or carried away, or appropriated, any part of it. The Judge 
instructed the jury, that on those facts the action was not main
tainable. The counsel for the plaintiff, in support of his motion 
for a new trial, has relied on the decision in the case of Starr f 
al. v. Jackson 11 Mass. 519, as establishing the principle that an 
action of trespass qua re clausurn fregit lies for the owner of land in: 
the possession of his tenant at will, where the injury affects the: 
permanent value of the property ; and that that decision is 
applicable to the case before us. The counsel for the defendant 
denies that the tenancy of McKenney was a tenancy at will, and. 
contends that it was a tenancy from year to year, and so not 
within the principle of Starr o/ al. v. Jackson ; and insists further 
that that case ought not to be received and respected by this 
Court as an authority. 

·with respect to the tenancy, we are of opinion it must be con
sidered as a tenancy at will. By the express terms of our statute, 
and that of ,Massachusetts, of which ours is a transcript, all parol 
leases are leases at will only. This same question has also been 
decided in Massachusetts. With respect to the case of Starr ~ 

al. v. Jackson, we apprehend that the facts before us do not 
require that we should call in question the correctness of the 
principle laid down by the Court in that cal!e; nor is it necessary 
for us to intimate any opinion in relation to the principal point of 
the decision. The present case is different from that as it 
regards the nature of the trespass committed, and we may safely 
rely on some of the undoubted principles of that case to shew that 
we ought to arrive at a different conclusion in the decision of 
this. The question there was whether the action should not 
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have been case and not trespass, as the wrong committed was 
injurious to the permanent estate, such as destroying a building, 
ploughing and subverting the soil, &c. during the possession of the 
tenant at will. The Chief Justice, in pronouncing the opinion of 
the Court, says " There seems to be no doubt but that a tenant 
" at will, and his landlord, may both maintain actions for injuries 
"done to the soil, or to buildings upon it. They are both injured ; 
"but in different degrees ;-the tenant in the interruption to his 
'' estate, and the diminution of his profits ;-and the landlord in the 
" more permanent injury to his property. If a house, occupied 
" by a tenant at will, or for years., should be demolished ; or if 
" the fruit or forest trees of a farm so occupied should be cut 
'' down, it is obvious that the tenant ought not to recover in dam
" ages the value of the thing d.estroyed ; and it is equally obvious 
"that the landlord would be entitled upon common principles of 
"justice to recover indemnification for the injury done to his 
" freehold. And there would be no difficulty in separating the 
" damages, by the verdict of a jury, according to the respective 
" interests of the several parties." By keeping the above dis
tinction in view, and the facts proved against the defendant, it 
will be seen that the wrong he committed was not a violation of 
any of the rights of the plaintiff, or injury to his freehold, but of 
the rights of the tenant at will ; and was an injury to him, impair
ing his profits, &c.-an injury for which he only has a right to 
demand damages,-not the plaintiff. His want of actual posses
sion need not then be resorted to as a ground of defence. Hence 
we see the case of Starr~ al. v. Jackson does not apply to the 
point for which it was cited. .McKenney, a tenant at will, had a 

right to erect such fences, and in such places on the land, as suited 
his convenience ; and of course he had a right to take them down, 
aud remove then;t from one place to :another on the land, according 
to his own pleasure, and without consulting his landlord. It does 
not appear, as we have before stated, that the defendant destroyecl 
or carried away or in any manner appropriated the fence to his 
own use. What he did was an injury to .McKenney the lessee, 
for which he might recover damages ; but it was no kind of 
prejudice to the plaintiff. It was the le.ysee's fence which was 
thrown down. This wrong might and did injure his rights, and 
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impair his profits, by exposing his fields ; but why should the 
plaintiff complain, or have reason to, any more than if the lessee 
himself had thrown down the fences ; which he certainly might 
have lawfully done as often as his judgment or caprice should 
dictate '? The nominal, technical trespass, committed by enter
ing the close, was no injury to the plaintiff; the soil was not 
subverted or damaged ; and though the grass might have been 
trodden down, and injured, this grass was the property, and part of 
the profits, of the lessee ; he only was injured; he only can claim 
damages for this particle of wrong. It is not necessary,to decide 
the cause therefore on the broad ground on which it was placed 
by the arguments of the counsel ; nor whether a tenant for years 
or at will has a right to take down, carry away, or dispose of, at 
the erid of his term, any fences which he mny have erected on the 
premises during the continuance of his lease. As the facts do 
not require a decision of either of these questions we give no 
opinion respecting them. For the reasons above assigned we are 
of opinion that the motion for a new trial must be over-ruled. 

Judgment on the Verdict. 

PARKMAN i,s. OsGOOD & ALS. Ex'Rs. 

To a plea of the statute of limitations by an executor of an estate represented 
insolvent, it is not a sufficient answer to say that the estate is solvent, and that 
after the lapse of four years a further time was allowed by the Judge of Probate 
for creditors to exhibit and prove their claims, under which the demand in suit 
was duly proved. 

Whether an appli'cation to the Judge of Probate within four years from the 
granting of letters of administration, for further time for creditors to exhibit and 

prove their daims, is equivalent to a suit, so as to prevent the operation of the 

statute of limitatwns, the new commiss10n not issuing till after the four years ;
qua!, e . 

.fl.ssumpsit on a promissory note made by the defendants' testator 
to the plaintiff. The defendants pleaded-first, the general 
issue ;-second, that more than four years before the commence
ment of the action, viz. Jan. 25, 1825, they were duly appointed 
executors, accepted that trust, and gave notice thereof as the 

VOL. III. 3 
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law requires. To this the plaintiff replied that afterwards, 
Feb. 1, 1825, the defendants represented the estate o~ their 
testator to be insolvent,-that thereupon the Judge of Probate 
appointed commissioners, who were duly qualified to receive and 
examine the claims of creditors,-that · .fl_ug. 1, 1825, the com
missioners made to the Judge of Probate their report of the 
claims allowed against the estate, amounting to $1712,47,-that 
on the 14th of .fl_pril 1815, the defendants returned to the Judge 
of Probate an inventory of the estate, amounting to $29,540,34 ;
th a Con the first day of .fl_ugust 1820, the plaintiff preferred to 
the Judge of Probate his petition that the commission might be 
again opened, and a reasonable further time allowed him to exhibit 
and prove his claim, which the Judge refused,-from whi.ch 
decree the plaintiff appealed to this Court, where the decree 
was reversed, and the petition remanded to the Judge of Probate, 
who thereupon, Jlpril 23, 1822, allowed the further time of three 
months for that purpose ;-that the plaintiff afterwards proved 
his claim before the commissioners, amounting to $432,52 which 
they allowed, and made their report thereof to the Judge, as the 
only claim presented to them ;•--and that within twenty days 
afterwards the defendants gave notice in writing at the Probate 
Office, and also to the plaintiff, that they were dissatisfied with the 
allowance of his claim ;-and this &c. To this replication the 
defendants demurred generally. 

In the third plea it was alleged that the defendants were duly 
appointed executors and accepted that trust,-as before ;-that 
Feb. 1, 1815, they represented the estate insolvent ;-that com
missioners were duly appointed, qualified, gave notice, and made 
their report, which the Judge of Probate accepted ;-bufthat 
the plaintiff never presented his claim to the commissioners at 
any time within eighteen months next after the issuing of the 
comm1ss10n. To this the plaintiff replied by setting forth the 
ulterior proceedings as before ;-and the defendants answered by 
a general demurrer. 

Greenleaf, in support of the demurrers, cited and relied on 
Brown v. J1nderson ~ al. 13 .Mass. 301, as decisive of the case 
at bar. 
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Orr and Bradley, for the plaintiff, contended that the statute 
rendering the lapse of four years an absolute bar to actions against 
executors and administrators, was never intended to apply to 
estates represented insolvent. The mischiefs it was enacted to 
prevent are stated in the preamble, which may always be lo~ked 
into in order to ascertain the meaning of the legislature. These 
mischiefs are the great loss and trouble occasioned to executors 
and administrators, by demands brought against them after they 
have closed their accounts of administration, ana after settlement of 
the estates they have administered is made among the heirs and devisees. 
These, and these only, are the cases to which this statute was 
designed to extend. Where no account has been settled, and no 
distribution made, as in the present case, the reason of the law 
ceases, and therefore its provisions ought not to apply. Guild 
v. Hale 15 .Mass. 455. And the Court may well give the statute 
this construction in the exercise of the equity powers conferred 
on it by Stat. 1821 ch. 50, in all cases of trust arising in the 

settlement of estates. 
Upon any other construction creditors may be defrauded of their 

just debts. For if an estate be represented insolvent and a com
mission duly issued before the end of the four years, no action can 
afterwards be sustained against the executor. And if the com
missioners do not meet to receive claims till after that period is 
expired, the claims are barred, because the presentment of the 
claim to the commissioners is made equivalent to the commence
ment of an action. Thus the creditor would be deprived of the 
benefit of the whole period within which to bring his suit, and the 
statutes, instead of being a shield for the protection of the honest 
executor, would become the instruments of injustice and fraud. 

MELLEN C. J. delivered the opinion of the Court. 

By the Stat. 1791 ch. 28, it is enacted that " no executor or 
" administrator who has been appointed since the passing of the 
" aforesaid act, [ Stat. 1788 ch. 66] or who shall hereafter be 
" appointed, shall be held to answer to any suit that shall be 
" cbmmenced against him in that capacity, unless the same shall 
"be commenced within the term of four years from the time of his 
"accepting that trust," &c. And in the last mentioned statute 
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it is enacted that " the filing a claim with the commissioners 
"upon an estate represented fosolvent"-shall be-" esteemed 
" equivalent to originating a suit against executors or administra~ 
" tors within the meaning of this act." 

When an estate is not represented insolvent, any creditor, after 
the lapse of one year next after the executor or administrator 
has accepted his trust, may institute a suit for the recovery of 
his demand ; but he must commence it within four years, or he 
will be barred. If the estate should at any time ,vithin the four 

years be represented insolvent, then the statute bar will be 
avoided by filing hi.s claim with the commissioners at any time 
within that period. If an estate is represented insolvent by the 
executor or administrator immediately on his acceptance of that 
trust, and on!y a portion of the eighteen months which a Judg·e of 
Probate may by law allow to creditors to bring in and prove their 
claims before commissioners has in fact been allowed,-suppose 
six months, as in the case before us,-the creditor must prove 
his claim within th.e six months, or obtain the al1owance of further 
time, by applying to the Judge of Probate for that purpose, and 
filing his claim withi.~ the four years. Whether such application 

'Only would save his cfaim from the operation of the statute of 
li~itations, need not be decided or examined in the present case, 
inasmuch as five y~ars had elapsed between the time when the 
defendants accepted the trust and gave notice of it, and the time 
,vhen the plaintiff petitfoned the Judge to open the commission 
and allow futther time to creditors to present and prove their 
claims. 

In the case before :is, the defendants, in their second plea, say 
that the suit was not co::nmenced within four years next after they 
accepted the trust of P,Xecutors. In the thfrd plea they state 
that they represented the estate insolvent on the first day of 
Peb. 1815,-that six months were allowed to creditors to exhibit 
aiid prove their claims,-and that foe commissioners made their 
return on the first day of ,llugust following,-and that the plaintiff 
never filed his claim before them at any time within eighteen 
months next after the issuing of the commission. These pleas 
contain averments of all those facts necessary to bring the defen
d:rnts within the protection of the provisions before recited, 



MAY TERM, 1824. 2l 
Parkman v. Osgood & als. 

unless they are avoided by the facts disclosed in the replications

for none of the facts pleaded are traversed. The two replications 

are similar ; and the only facts they aver are that the estate is 

abundantly solvent ; and that on the first of .!lugust 1820, more 

than five years after the defendants accepted the trust of execu

tors, they applied to the Judge of Probate to open the commis

sion,-that he decreed against the petitioner,-who appealed to 

the Supreme Court of Probate, where the decree was reversed, 

and the Judge directed to allow further time,-that thereupon 

three months more were allowed, within which time the plaintiff 

filed his claim, and that upon its allowance by the commissioners 

and objection thereto by the defendants, the present action is 

prosecuted. On demurrer to these replications the question is, 

whether they avoid the pleas in bar. The case of Brown v . .!ln

derson 13 Mass . . 201 seems to be a strong case against the plaintiff. 

There the replication attempted to avoid the plea in bar by a 

promise on the part of the administratrix to pay the debt. The 

Court considered the statute bar as in no degree removed or 

affected by such a promise,-that the statute was made for the 

benefit of those concerned in the e~fate, and that no act of the 

administratrix would subject it to liability, when already relieved 

from it by the limitation of the statute. In that case the promise 
\Vas m_ade within the four years) thoug:1 the action was commenced 
after that period had elapsed. Her'"e all the facts relied on by 
the plaintiff took place after the end of the four years. There 
the defendant had professed her willingness to pay. Here the 

defendants deny and refuse. On principle, however, both cases 
seem to stand on the same legal ground. Our decision may 
operate hardly on the plaintiff ; but we cannot alter the law. 

The defence may seem unconscionable ; but it is one which by 

!aw the defendants may make. The plaintiff, by more vigilance, 

mig·ht have procured the opening of the commission and the allow

ance of his claim within the four years ; but he omitted to take 

any measures for his own benefit until it was too late. We cannot 

perceive any legal ground on which the action can be supported. 

And it will be recollected that this difficulty was strongly intimat

ed by the Court to the plaintiff's counsel, when at ·his urgent 
request they reversed the decree and opened the commission. 

Replications adjudged insitjficient. 
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TowLE vs. MARRETT. 

The Statute establishing the Maine Medical Society is a virtual repeal of the 
, Statutes of 1817 ch. 131, and 1818 ch. 113, so far as they relate to this State. 

Wherever the Legislature of this State appear to have revised the subject matter 
of any Statutes of Massachusetts and enacted such provisions as they deemed 
suitable to the wants of the people of this State, the former Statutes are to be 
considered as no longer in force here, though not expressly repealed. 

IN a writ of Error coram pobis to reverse a judgment of the 
Court of Common Pleas, the question was, whether a licensed 
physician might now maintain assurnpsit for his fees, without having 
deposited a copy of his license with the town clerk of the town in 
which he resided, agreeably to Stat. 1817 ch. 131 ? 

The Statutes on this subject were as follows. 
By Stat. 1817, ch. 131, it was required that persons com

mencing the practice of medicine after July 1, 1818, should first 
be licensed by some medical society, or college of physicians, or 
by thr-ee fellows of the Massachusetts Medical Society ; or have 
received a medical degree at some college ;-and by Sec. 3. it 
was enacted that any- person who might be thereafter licensed to 
practice physic should deposit a copy of his license with the clerk of 

the town where he might come to reside ;-on pa-in of being debarred 

the benefit of law to recover his fees. 

,By Stat. 1818, ch. 113, persons commencing the practice after 
July 1, 1819, were first to be licensed by the Massachusetts 
Medical Society, or to receive the degree of doctor of medicine 
at Harvard University ;-the counsellors of the Massachusetts 
Medical Society were directed to appoint five examiners in each 
District ;-the State was divided into five districts, Maine being 
one ;-and all matters and clauses in the former act, "which are 
contrary to the provisions of this act," were repealed. 

By Stat. 1819, ch. 161, separating Maine from Massachusetts, 
all the laws which should be in force in Maine on the fifteenth of 
March 1820, were to remain in forc:e,-" such parts only excepted 
" as may be inconsistent with the situation and condition of said new 

" State, or repugnant to the constitution thereof." 
By the Statute of Maine, passed March 8, 1821, [Private 

Statutes ch. 56. J the Medical Society of Maine was established, 
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with power to examine students in medicine, and to license all 
who should be approved ; which examination should not be 
refused to any candidate under the penalty of a sum not exceed
ing one hundred dollars, to his use. 

And by Stat. 1821, ch. 180, [passed .March 21,J the laws of 
Massachusetts which had been revised, or re-enacted, were 
repealed so far as it respects this State ; ~ut among th,e _acts 
thus repealed, the titles of which are all recited in the repealing 
act, the above mentioned Statutes were not enumerated. 

The plaintiff in error, who was also original plaintiff, was 
licensed by the New-Hampshire Medical Society in September 
1819, soon after which he came to reside in this State, but did 
not deposit a copy of his license with any town clerk ; and was 
never licensed by any other society, nor received the degree of 
doctor of medicine. The services were performed in .JJ.pril 
1822. 

Fessenden and Deblois, for the plaintiff in error, contended that 
the Stat. 1817, ch. 131, was repealed. Its first sections, they 
said, were clearly embraced in the provisions of the law of 1818 ; 
-and the third· was repealed by implication, in subsequent 
enactments. The .Massachusetts Medical Society never appointed 
censors in .Maine, under the latter statute, because the period of 
separation was at hand, and a just respect for the profession in this 
State prohibited this exercise of their authority. And after the 
separation, it was not consistent, nor to be tolerated, that a cor
poration of another State, over which our tribunals could have no 
control, should exert its influence over our own citizens and within 
our own territory. If no society then could grant licenses, no 
copies need or could be left ;-and if there was any one period 
in which the act could not operate here, it was wholly functus 
officio as to Maine, and could never be revived but by a new 
statute. 

But if it was not repealed by the separation, yet it was in fact 
repealed by the statute incorporating the Maine Medical Society ; 
for by this statute the legislature have in general terms regulated 
the whole practice of physic and surgery within this State, and 
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provided all the sanctions which they have thought necessary, 
either for the purity of the profession, or for the safeguard of the 
people. 

Greenleaf, e contra, argued that the third section of that statute 
was not repealed.-1. Because the subsequent statute of 1818, 
ch. 113, does not expressly repeal it ; but only repeals all mat
ters and things which are contrary to its provisions ; and this 
language applies only· to the first two sections.-2. Because 
the second statute contains nothing repugnant to the section 
referred to. 11 Co. 63. 64. ,5 Com. Dig. tit. Parliament R. 9. 
Capen v. Glove1·, 4 .Mass. 305. Pease ·v. Whitney, 5 .]J,fass. 382. 
-3. Because the second act is not a revisal of the whole subject 
matter of the first. The subsequent statutes only regulate 
the mode of obtaining the license. What should be done with 

it when obtained, remains fixed by the first statute alone. 
Bartlett v. King, 12 ;wJass. 545. Rex v. Cator, 4 Burr. 2026. 
Goodenow v. Buttrick, 7 .Mass. 143.-4. The separation act does 
not repeal it, because it was not " inconsistent with the situation 
" and condition of the new State." A candidate might be 
licensed in any county of Massachusetts, after as well as before the 
separation ; and it could never be derogatory to this State to 
avail itself of the aid of a respectable society in the parent State, 
till it could create one of its own.-5. Nor is this section abro
gated by the act establishing the Maine Medical Society, which 
only regulates the mode of obtaining a license, and inflicts a large 
penalty on the refusal to examine a candidate ; thus shewing that 
the license was a document of essential importance to the practi
tioner .-6. The legislature, having omitted to enumerate these 
statutes in the general repealing act, have thus expressed their 
opinion that they were yet in force.-And with good reason ;
because the section in question is the only effectual barrier against 
quackery. It constitutes that essential difference, which the 
legislature have for years been laboring to establish, between the 
mere empiric and the regularly educated physician, and is all 
that gives vitality to the other provisions of the statutes. 



MAY TERM, 1824. 25 
Towle v. Marrett. 

MELLEN C. J. delivered the judgment of the Court. 

The statute of 1817, ch. 131, denies the right of action to no 

surgeon or physician if licensed by any medical society. The 
Stat. 1818, ch. 113, denies such right to all not licensed by the 

Massachusetts Medical Society, or honored with the degree of 
Doctor of Medicine from Harvard University ; and repeals the 
provisions on this subject in the former act ; but does not in terms 
repeal the third section of it, which requires a copy of the diplo
ma to be recorded in the office of the clerk of the town in which 
such surgeon or physician shall reside. This latter act went into 
operation from and after July 1, 1819. The plaintiff's diploma 
bears date September 1819; and therefore it gave him no right to 
practice as a physician or surgeon in any part of Massachusetts1 

and enjoy the oonefit of legal process to recover his fees or com
pensation for his services. Hence it follows that it is of no 
consequence whether the diploma or a copy of it was ever 
recorded in the office of the town clerk or not ; nor whether the 
third section of the former statute is repealed or not ; ·unless, if 
in force, it has relation to diplomas or letters testimonial granted 
by the Maine Medical Society, lvhich will presently be con-._ 
sidered. If the act of 1818 ch. 113, is now, or at the time the 
plaintiff's services were performed, was in force, then this actioR 
cannot be supported. It is not repealed by the general repeal .. 
ing act of 1821, ch. 180. If it remained in force after the 15th 
of March 1820, it was in consequence of the provisions in the sixth 

section of the act of separation. It is contended that it did not, 
and could not, after this State became independent, because one 
of the five medical districts, created by the third section of that 
act, was composed of those counties of Massachusetts which now 
form the State of Maine. This objection seems to admit of no 
satisfactory answer. But supposing it did so remain in force 
after the 15th of March 1820; was it in force when the plaintiff's 
services were performed in 1822, or at any time after Jltfarch 8, 
1821, when the Maine Medical Society was incorporated ? In 
deciding this question, it is necessary to consider the reasons 
which occasioned the introduction of the before mentioned pro
visions into the act of separation. It was evidently designed to 
prevent the confusion consequent upon a suspens.ion of law, and 

VOL. IJT. 5 



26 CUMBERLAND. 

Towle v.. Marrett. 

the injury which would thereby result to the community and 
individuals. It was for the purpose of giving time to the legisla
ture of this State to re-enact, modify, or repeal those laws as, on 
consideration, they should determine most for the interest and 
best adapted to the situation of the State. Therefore any act of 
our own legislature, relating to the same subject with a statute 
of Massachusetts continued in force here by the act of separation, 
but expressive of sentiments different from those of the legisla
ture of Massachusetts, establishing different principles, _and 
containing provisions deemed better suited 'to our habits, views, 
and situation, ought to be considered as a virtual repeal of such 
act of Massachusetts ; and such an alteration or repeal as ·was 
intended in the saving clause in the act of separation alluded to. In 
this manner and on these· princip]es we must construe the act es
tablishing the Maine Medical Society. It was evidently intended 
to regulate and improve the practice· of physic and surgery in this 
State ; and with this view to establish certain principles and rules 
to be observed in medical education, as preliminaries to the 
obtaining of the letters testimonial of the Society, or a degree 
of bachelor or doctor of medicine in Bowdoin College. In short, 
it vvas designed to supersede all legislative provisions which had 
been enacted in Massachusetts on the subject, and to place it on 
ground of our own. All its provisions lead to this conclusion. It 
contains no clause requiring a copy of the letters testimonial to 
be recorded in the town clerk's office ; nor does it attach any 
legal disabilities to a practitioner who has never obtained a license, 
or never recorded it, if obtained, in the manner required by the 
two acts of Massachusetts. This being a distinct and full expres
sion of the public mind on this interesting subject, we are bound 
to consider all the pre-existing laws and regulations in relation to 
it as superseded and at an end. Hence the position of the 
defendant's counsel, that the third section of the Stat. 1817, ch. 
131, is now in force in this State, and that the letters testimo
nial granted by our own Medicali Society must be recorded in 
the town clerk's office, to entitle the licentiate to the benefit of 
legal process for the recovery of compensation for his professional 
services, cannot be admitted to have any foundation. The whole 
s1)irit of the act incorporating our own Medical Society forbids 
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us to admit the principle contended for. Besides, the very 
terms of the third section relied on, do not embrace the present 
case. It speaks only of those licensed to practice in the Com
monwealth of Massachusetts ; and the meaning must have been,
licersed by some of the authorities described in that act, or the 
subsequent statute of 1818, ch. 113. 

For these reasons we are satisfied that the judgment is errone
ous, and must be reversed ; and a new trial may be had at the 
bar of this Court. 

DAVIS vs. McARTHUR. 

' if an original writ be indorsed with the name of the plaintiff" by .11.. B. his attor-
ney," the attorney is personally liable for the costs, under Stat. 1S21, ch. 59. 
sec. S. 

The reference, by rule of Court, of an action pending, does n-0t affect the liability of 
the indorser of the original writ. 

Tms was a writ of scire facias against the defendant as indorser 
of an original writ in favor of one Wentworth against the. present 
plaintiff. It was indorsed thus ;-" George Wentworth, by .!lrthu1· 
McArthur his Attorney." The original action, while pending, 
was submitted to a referee, upon whose report judgment was 
rendered in favor of Davis, the now plaintiff. 

The defendant pleaded that he never indorsed the writ as 
alleged ; and a verdict was taken for the plaintiff in the Court • 
below, and exceptions filed proforma, that the effect of such an 
indorsement might be settled in this Court. 

Greenleaf, in support of the exceptions, contended that the 
indorsement was that of Wentworth, by his agent JJfc.fl.rthur. It 
was in the form in which every agent should subscribe the 'bame 
of his principal, and could not be distinguished from the other cases 
of the execution of delegated authority. Long v. Colburn 11 
JJtlass. 97~ White v. Cuyle1· 6 D. o/ E. 176. Stinchfield v. Little 

- 1 Greenl. 231. The only question is, whether the defendant was 
sufficientlv authorized to indorse l1is client's name on the original ., ., 
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writ ;-and this, it was argued'., came as fairly within the scope 
of his powers, as the signing of any other paper in the regular 
course of legal proceedings. 

But if the attorney was originally liable by this form of indorse
ment, yet this liability cannot reasonably be extended to cases 
not prosecuted according to the course of the common law. And 
such was the present case. It was taken from the legal tribunal, 
and committed to one of enlarged equitable jurisdiction, to which 
the indorser never intended to become a party, and by which 
transfer he ought to be discharged, at least of all costs subse
quently accrued. 

Jfllorgan, for the plaintiff, cited and relied on the case of the 
Jflliddlesex turnpike corporation v. Tufts 8 .Mass. 266, as decisive of 
the liability of the attorney ;-and he contended that the costs of 
reference could not now be separated from those accruing in 
Court, they being all involved in one sum in the judgment, which 
fixed the amount for which the indorser was c.onditionally res
ponsible. 

WESTON J. delivered the opinion of the Court. 

The statute of 1821, ch. 59. sec. 8. prescribes that original 
writs shall be indorsed by the plaintiff or plaintiffs, or one of them, 
" if he or they are inhabitants of this State, or by his or their agent 
or attorney, being an inhabitant thereof/' And the plaintiff's 
agent or attorney, thus indorsing, in the case of the ~voidance 

, • or inability of the plaintiff, is made liable to pay the defendant all 
such costs as he may recover, and all prison charges ; where the 
plaintiff shall not ·support his action. In the case before us the 
original writ ·was indorsed, " George Wentworth, by .flrthur 

Jifc.!lrthur, his attorney." The t'erm ag·ent or attorney supposes 

and implies a principal, acting by substitution. The attorney, 
by na~ing his principal, and professing to act for him, does not 
exonerate himself from the conditional liability, which the statute 
imposes. He is presumed to know the law and the obligation he 
assumes, by indorsing the original writ, in the character of attor
ney. The defendant thereby acquires the right ultimately to 
look to him, if he should fail of his remedy against the plaintiff. 
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The defendant in the present case, having put his name upon the 
writ as attorney to the original plaintiff, has, in the opinion of the 
Court, made himself liable as indorser. The case of Middlesex 
turnpike corporation v. Tufts 8 Mass. 266, cannot be distinguished 
in principle from the one before us. 

The reference of actions pending, by agreement of the parties, 
under a rule of Court, has become a very common practice in 
judicial proceedings. It is usually attended with less expense 
to the parties litigant. A hearing may be had in the neighbor
hood of the parties and witnesses, and the attendance of the latter 
is seldom required for more than a single day ; although where a 
cause is to be submitted to a jury, the time when it may come 
on for trial being uncertain, their attendance for many days is not 
unfrequently necessary. The indorser is liable for costs gener
ally ; and such as arise under a rule of Court are regularly 
taxable, 1n favor of the prevailing party, unless the referees 
otherwise adjudge. 

The exceptions in this case are overruled ; and judgment is to 
be rendered for the plaintiff. 

SAWYER vs. BAKER. 

If the Clerk omit to affix the seal of the Court to an execution, it may be amended, 
even after the execution has been extended on lands, and the extent recorded. 

AT a former term of this Court judgment was rendered for the 
. plaintiff in a suit between these parties, and execution was duly 

issued ; and extended on the debtor's real estate. After the 
extent was recorded, and the execution returned to the clerk's 
office, it was discovered that the clerk had accidentally omitted 
to affix the seal of the Court to the execution. 

And now Greenleaf and Fessenden for the plaintiff moved the 
Court for an order to the clerk to amend the execution, by affixing 
the seal, and cited the following cases to shew that all mispris
ions of the clerk in judicial writs may be amended, by Stat. 8 H. 
6. cap. 12. 5 Co. 35. b. 1 Com. Dig. JJ.mendment, W. Campbell 
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v. Stiles 9 .Mass. 217. Burrell ·v. Burrell 10 Mass. 221. Young 
v. Hosmer 11 Mass. 89. Suydam u. Mc Coon, Coleman's Oas. 59. 
Phelps v. Ball Colem. Ca. 66. 1 Johns. Ca. 31. McIntire v 
Rowan 3 Johns. 144. White u. Lovejoy 3 Johns. 448. Buck v. 
Barnard 4 Johns. 309. Bissel v. Kip 5 Johns. 89. Cramer v. Van 
.lllstine 9 Johns. 386. Pepoon v .. Jenkins Colem. Ca. 55. Seaman 
v. Drake 1 Caines 9. Close v. Gillesbey 3 Johns. 526. Holmes v. 
Williams 3 Caines 98. 

Emery for the defendant. 

PER CuRIAM. The execution may be amended by having the 
seal of the Court now affixed. The cases cited by the counsel 
clearly shew the power of Courts in the correction of errors 
committed by their clerks in judicial writs. 

And it was accordingly amended. 

NoRTON vs. YouNG. 

If in the exchange of goods one party defrauds the other, who elects, for that cause, 
to rescind the contraet ; it is not enough for the injured party to give notice 
to the other, and call on him to come and receive his goods,-but he must him
self return them back to the party defrauding him, before any right of action 
accrues . 

.!lssumpsit for goods sold. At the trial of this cause before 
Weston J. upon the general issue, it appeared that in June 1820, ' 
the def end ant came to the plaintiff's store in Portland, and offered 
him a recognizance of debt signed by one Procter, in exchange 
for its amount in goods ;-that Procter at this time was in the 
country, getting lumber for the plaintiff, but was in doubtful cir
cumstances, paying only such debts as he chose to pay ;-that the 
plaintiff expressed strong doubts about the posibility of enforcing 
payment, but at last consented to take it, provided Procter or his 
wife wished him so to do ; otherwise, he would have nothing to do with 
it ;-that the defendant then went away, and returned the next 
day or the day following, pretending to the plaintiff that he had 
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been to Procter's house, which was some miles distant, and that 

his wife wished the plaintiff to let the defendant have the amount · 
in goods, and take the recognizance ; and that she had sent her 
son into town to inform him of the same ;-all which, it appeared, 
was fal~e ;-and that the plaintiff, giving credit to this false 
statement, delivered to the defendant the goods, and took the 
recognizance. 

It further appeared that the plaintiff, a few days after the 
delivery of the goods, having discovered the fraud which had been 
practised upon him, wrote to the defendant, stating that he had 
defrauded him by such false affirmation, and that he would have 
nothing to do with the recognizance ; and that the defendant must 
come and pay for the goods or the plaintiff would sue him ;-but 
it was not proved that this letter came to the hands of the defen
dant, nor in what manner it was conveyed. 

It was also proved that soon after, in the same month, the 
defendant sent a written order to the plaintiff to deliver a hogs
head of molasses, being part of the goods which he had not taken 
away with the others ; which the plaintiff refused to deliver, 

requesting the messenger to tell the defendant that he had 
deceived the plaintiff, and that the plaintiff would sue himfm· the 
goods already delivered, if he did not come and pay for them ; which 
message was duly delivered to the defendant at his house in Paris. 

About eleven months after the goods were delivered, Procter 
absconded ;-and in May 1821, the plaintiff sent back the recog
nizance to the defendant, by the officer, who immediately after-• 
wards served the writ. 

The Judge being of opinion that the plaintiff, in order to 
rescind the contract on the ground of fraud, and to entitle him
self to recover in this action for goods sold and delivered, was 
bound to return the recognizance to the defendant within a 

reasonable time, which time he thought had elapsed,--he directed 

a nonsuit, with leave for the plaintiff to move to set it aside. 

Greenleaf, for the plaintiff. 

As Procter was in dou~tful circumstances, and paid only such 
debts as he chose to pay, the recognizance was a useless paper; 
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unless the debtor would consent to pay it to the plaintiff, and thus 
make it the subject of a new contract between them. Hence 
its value depended wholly on the truth of the defendant's affirma
tion; which was wilfully false. Of course the plaintiff was at 
liberty to renounce the contract ; which he did forthwith in a letter 
to the defendant, which, as the case finds it was sent, must be 
presumed to have reached him, unless the contrary appear. This 
rnnunciation was repeated soon after, by the messenger sent 
with the defendant's order for the residue of the goods. 

The plaintiff then having been grossly cheated, how has he 
forfeited his right to reclaim his goods '? It is said that he should 
have carried back the recognizance forthwith. But to this it is 
replied, it was sufficient if he gave notice to the defendant that 
the contract was ended, requiring him to come and take away the 
paper ·which he had palmed upon the plaintiff. And this was 
substantially done. In the words of the Court in Conner v. Hen

derson 15 .Mass. 322, it was enough if he "put the defendant in 
the same situation he was in before the delivery ";--by which is 
understood merely that the legal prope1·ty in the article should be 
revested in the defendant by renunciation of the contract,-but 
not that the party cheated should go to the expense of carrying it 
back to his actual possession. So in Hunt v. Silk 5 East 449, it 
is said that the parties should be put in statu quo, which can only 
be reasonably intended as to rights. If the article be cumbrous, 
and transported to a great distance, requiring the party injured to 
be at the expense and risk of a re-transportation of the goods, 1s 

virtually denying him any remedy at all. 

Fessenden and Willis for the defendant. 

The distinction taken by the counsel for the plaintiff is not 
supported by authorities, the absence of which clearly shews that 
such was never understood to be the law. On the contrary all 
the cases on this subject concur that if the party would rescind 
the contract, he must not keep, but must promptly return the 
article delivered. And the plaintiff well knew that this was his 
duty, as appears by his sending back the recognizance by the 
officer who served the writ. This he might as well have done 
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by the person who came, soon after the contract, with an order 
for the residue of the goods ; and failing to do this, he has lost his 
remedy, if any ever existed, by his own neglect. Hitnt v. Silk·5 
East 452. .Kimball v. Cunningham 4 Mass. 502. Conner v. 

Henderson 15 Mass. 319. Young v. .fldarns 6 Mass. 182. 
Mc.Neven o/ al. 1,. Livingston lSr al. 17 Johns. 437. 

But here was no fraud. The allegation of the defendant was 
only that Procter assented to the assignment. Now this was 
wholly immaterial. His assent did not affect the security, nor 
the plaintiff's right in it. The plaintiff accepted the recogni
zance, in payment for the goods, on the credit of the party bound 
by it. It was then due, and payment might have been enforced by 
execution immediately. Having accepted it in payment for the 
goods, he took on himself the risk of its being paid, 7 D. 4" E. 
66. 

MELLEN C. J. delivered the opinion of the Court. 

It appears in this case that the recognizance was committed 
to the care of the officer who served the writ on the defendant, 
to be delivered to him ; and that immediately after it was so 
delivered, the writ was served. From these facts it is evident 
that the writ was drawn, and the action commenced, before the 
recognizance was returned to the defendant. This would seem 
to be an objection to the maintenance of this action, even if 
it had been returned and the action commenced within one month 
after the right to rescind the contract had accrued. But in 
answer to this objection it is urged that a return of this document 
to the def end ant was not necessary to vest a right of action in the 
plaintiff ; but that as soon as he had given him notice that he 
meant to rescind the contract on account of the defendant's 
misrepresentations, he had done all the law required, and it was 
the duty of the defendant to come and receive or send for the 
recognizance ; and that such offer to abandon the contract, 
accompanied by such notice was sufficient. The cases which 
have been cited do not appear to support this position. In .Kim
ball v. Cunningham 5 Mass. 502. Parsons C. J. says-" Ifhe 
" (the plaintiff) chooses to consider the contract as void, he must 

VOL. III. 6 
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"1·eturn the horse within a reasonable time.--Ifhe had exchanged 
"horses and given money as boot, he may not only maintain that 
"action for his money, but also trover for the horse he parted 
"with in exchange ; but he ought not to retain any part of the 
"consideration he received upon the sale or exchange ;-as, if 
" in the exchange he received money in boot, he ought to return 
" not only the unsound horse, but also the money received." 
The case of Conner v. Henderson 15 ,]Jfass. 319, proceeds on the 
same principle. The Court decided that it was the duty of the 
plaintiff to 1·eturn the casks to the defendant, before a right of 
action could accrue ;:--and this must have been done in-a reason
able time. The same doctrine is recognized in the other two 
cases cited by the defendant's counsel. It does not appear to 
have been contended in argument that the return of the recog
nizance to the defendant after the lapse of more than a year was 
within a reasonable time. These cases shew what is .I_Ileant by 
placing things in statu quo, in order to enable a party to rescind a 
contract. 

On the facts before us we are of opinion that the action cannot 
be maintained. 

Plaintiff nonsuit. 

PoTTER, JunGE &c. vs. MAYo & AL\. 

An attorney's lien on the cause for his fees, does not exist till judgment is en
tered. 

Therefore where, in a case reserved, after the opinion of the Court was pronounced 
in favor Qf the plaintiff, he forthwith assigned his interest in the judgment, and 
the defendant, during the term, and before judgment was actually entered, paid 
the whole amount to the assignee ; it was holden that the attorney's lien was 
thereby defeated. 

DEBT on an administration bond. The defendants having an
swered over, agreeably to the order of the Court, ante Vol. 2, 
p. 239, the cause came on for tirial at the last .November term 
before the Chief Justice, when the only question of fact upon the 
special pleadings, was, whether Mayo, the defendant, had notice 
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before May 28, 1813, of the lien of the plaintiff's attorney for 
his costs upon a judgment rendered in the Supreme Judicial Court 
of Massachusetts in this county at .May term 1813, in the case of 
.Martin v. Jlllayo Ex'r. [ Vid. IO Jlfass. 137.] 

In this latter case a verdict had been returned for the plaintiff, 
subject to the opinion of the whole Court, which was pronounced 
in favor of the plaintiff at an early day in the May term above 
mentioned. The next day after the opinion was delivered, Mar
tin executed to one Curry a regular assignment of his judgment 
against Jlllayo ; but the judgment was not in fact entered up till 
May 29th under the general order of the Court of that date. 
Before the judgment was entered, viz. on the 28th of ,May, Mayo 
had notice of the assignment to Curry, and afterwards paid him 
the amount, and obtained a discharge. And the object of the 
present suit, which was brought for the benefit of the attorney of 
Martin, was to compel .Mayo to pay the amount of his lien, on the 
ground that the payment to Curry, being made with notice of the 
existence of that lien, was no protection against it. 

The same gentleman was attorney for the defendant in that 
case, and in this. Upon this evidence, which was all that 
appeared in the case, a verdict was returned for the defendants, 
subject to the opinion of t1ie Court upon this question, whether if 
the actual entry of judgment were necessary to perf ~ct the lien 
of the attorney, any notice after that time could, by relation, avail 
the plaintiff t~aintain the issue on his part ? 

Emery, of counsel for the plaintiff, argued-I st. that the lien 
of the attorney was entitled to favor and protection from the 
Court ; and,that the si~uation of parties litigant was such as that 
they are to be pr~sumed to have knowledge of all equitable 
claims upon the subject in controversy. Swain v. Sennett 2 New 
Rep. 131. Ormrod v. Tate 1 East 463. Welch v. Hole Doug. 

238. Reed v. Duppa 6 D. o/ E. 361. Randall v. Fuller 6 D. o/ 
E. 456. 3 .!ltk. 720. Kinkman v. Shawcross 6 D. ~ E. 14.
~d. That the instant the judgment was entered, so as to give 
effect to the assignment, the same instant the right of the attor
ney also was perfected ; and so the lien attached without notice. 
Green v. Farmer 1 Bl. 651. Kidlock v. Crague ~ D. ~ E. 119 . 
.,~fartin v. Hawks 15 Johns 405. Baker ·v. Cook 11 JJ1ass. 238. 



36 CUMBERLAND. 

Potter, Judge &c. v. Mayo & als. 

Hopkins, for the defendants, did not deny that liens were to be 
favored ; but insisted that the true question "'as, whether the 
Court could create a lien which did not exist by law'? The whole 
ex tent of the law on this subject, as found in Jrlontague on lien 

59-63 is only this-that an attorney has a general lien, against 

his client, on all the papers with which he is entrusted ; and upon · 
money in his hands, or upon a judgment recovered by him, ;-and 
that the attorney's lien must first be satisfied, before any offset 
can be made by the opposite party. 

Without a particular notice of the authorities cited for the 
plaintiff, which, however, do not support the points to which they 
are cited ; the law of this case is conclusively settled in Getchel 

v. Clark 5 Mass. 309, in which it is declared that the plaintiff 
may settle an action before judgment, and discharge the defen
dant, with or without the consent of his attorney, who has no lien 
on the cause for his fees; and that if after judgment the plaintiff 
release to the defendant, his attorney has no remedy for his fees, 
but an action against his client. The Stat. 1810 ch. 84 is merely 
a legislative declaration that the attorney may have a lien upon 
a judgment, which shall not be defeated by any offset of cross 
executions. Dunklee v. Locke 1~3 .]Jfass. 526. 

Upon these authorities the law is clear that the lien of the 
attorney is only upon the judgment when rendered ;-and it cannot 
be extended by relation to defeat the rights of the assignee, 
which were already vested and perfect by the notice of the 

assignment. 

MELLEN C. J. delivered the opinion of the Court. 

In the course of the pleadings the parties have lost sight of the 
assignment of McLellan, and issue is taken on the single question 
whether Mayo had notice of the attorney's lien before payment 
was made to Curry on the 28th of May 1813. The judgment in 
the suit of Martin v. Alayo was entered May 29. The inquiry 
then is, whether the lien existed or became perfect till judgment, 
so that notice of it could be given before that time, as alleged in 

the surrejoinder. 
In the case of Getchel v. Clark .5 o1Wass. 309, the Court in giving 

their opinion said that " before judgment, it was very clear that 
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" the plaintiff might settle the action and discharge the defendant 
" without or against the consent of his attorney, who had no lien 
" on the cause for his fecs;-that after judgment, if the plaintiff 
"- released the judgment to the defendant, the law had provided no 
" remedy for him but an action for his fees against his client." 

Whatever rules or principles may have been adopted in the 
English Courts, it seems that at common law an attorney has no 
lien for his costs, as the Court also decided in Baker v. Cook 11 
.Mass. 236. That Court considered, and so do we, that whatever 
lien he has is created by the act of Massachusetts of 1811, ch. 84, 
directing officers in the levy of executions, wherein the creditor 
in one is debtor in the other, to cause one execution to answer 
and satisfy the other, so far as the same will extend. The act 
contains this proviso,-" that nothing in this act shall be construed 
" to affect or discharge the lien, which any attorney has or may 
" have upon any judgments or executions for his fees and disburse
" ments." The proviso also protects bona fide assignments of 
judgments, executions, and causes of action. The same provision 
is re-enacted in this State in the fourth section of Stat. 1821, ch. 
60. By the terms of the law, the lien which is created is upon 
the judgment and execution; and the provision just quoted is for 
the purpose of _protecting that interest which an attorney has in 
such judgment, or execution, on account of his fees and disburse
ments, and preventing the judgment creditor from discharging 
such judgment or execution, or enforcing the collection of the 
amount due, to the prejudice of such attorney's rights and lien. 
According to the language of the statute, then, it appears that an 
-attorney's lien does not exist until judgment. The lien is upon 
that, and on the execution issued on suchjudgment. Ifwe attend 
to the design and object of the provision, we shall arrive at the 
same conclusion. As we have above stated, the intention of the 
legislature was to protect the attorney's interest from the control 
of his client ;-it was to give to him the security of the judgment 
debtor, in addition to the original responsibility of his client. 
Now it is perfectly clear that until a judgment is rendered, such 
additional security cannot exist, because until then no coercive 
power is given to the creditor, and it was against this power that 
the statute provision was intended as a guard. For these reasons 
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we think the lien of the attorney in the present case never had a 
legal existence till judgment, which was on the 29th day of May; 
of course no legal notice of such lien could be given till after such 
judgment was rendered, and therefore it was too late to destroy 
the effect of the payment of the judgment by .Mayo to Curry, on 
the day preceding, which payment is admitted by the pleadings. 
In this view of the subject it would be contrary to justice and 
fairness, as well as to legal principles of construction, to give to 
the judgment a retrospective operation relative to the attorney's 
lien ; for by so doing it would over-reach a payment by the defen
dant Mayo honestly made, and without notice of the attorney's 
l'ights, to a person authorized to receive the money; and we should 
thereby compel the defendants, or .Mayo the principal, to pay 
the debt a second time. 

Judgment on the Verdict. 

CUTTER ?JS. TOLE. 

If the standing clerk of a militia company be absent, and another be appointed 
"pro tempore," this is a sufficient specification of the term of his office, within 
the Stat. 1821, ch. 164, _sec. 16, it being understood to continue during the 
absence of the standing clerk. 

If a captain of militia remove without the territorial limits of the company, he is 
still its commanding officer ; and he alone is to receive and judge of the suffi
ciency of soldiers' excuses for non-appearance. 

This action, which was debt for the non-appearance of the 
defendant at a militia training, being tried at the last November 
term before the Chief Justice at the bar of this Court, agreeably 
to the order in the same case ante, Vol. 2, p. 181,-it appeared 
that the plaintiff prosecuted as clerk pro tempore of the company. 
To prove his appointment as such, the plaintiff called the captain 
of the company, who being objected to on the ground of his interest 
in the penalty sued for, executed. and offered to the defendant a 
release of his right therein, but expressing no consideration for such 
release; and was thereupon admitted as a witness, and testified 
that the permanent clerk being absent on the day of training, he 
appointed the plaintiff as clerk during his absence. The plaintiff' 
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then produced his sergeant's warrant, on the back of which was 
the following indorsement ;-" Westbrook, May 7, 1822. This 
"may certify that the within named .R.biel Cutter has been duly 
" appointed clerk pro tem. of the company under my command. 
" Charles .R.lden, Capt. "-and a further certificate of his taking 
the necessary oath on the same day. 

The defendant then produced and read the certificate of the 
surgeon of the regiment, dated May 4, 1822, certifying in legal 
form that the defendant was unfit for military duty and ought to 
be exempted ; but it did not appear to have been presented to 
the captain for his signature. 

He also proved that he was ~uly summoned to attend this Court 
as a witness at May term 1822, which commenced on the same 
day with the company training ; and that he accordingly attended 
on that and the eight first days of the term, and testified in the 
cause in which he was summoned. 

It also appeared that the captain, early in the year 1821, 
removed with his family from Westbrook to Portland, a distance 
of six miles from the place of company parade, where he had 
ever since resided; but that he usually attended the company 
trainings in Westbrook, as before, and actually attended at the 
training in question, returning to Portland on the same day ;-and 
that within eight days after the training, the defendant presented. 
to the lieutenant, who resided within the limits of the company, 
the certificate of the surgeon, and stated that, and his attendance 
at Court, as the reasons of his absence from training, which the 
lieutenant accepted as satisfactory, and excused him. 

Hereupon the Judge instructed the jury that the law was with 
the plaintiff, for whom they accordingly returned a verdict ; to 
which the defendant filed exceptions, pursuant to the statute. 

Fitch, for the defedant, objected 1st. that the captain's incom
petency as a witness was not removed by the release, because it
expressed no valuable consideration.-2d. That there was no 
legal evidence of the appointment of the plaintiff as clerk pro 
tempore, the certificates not comporting with the provisions of the 
Stat. 1821, ch. 164, sec. 12, 16. The appointment also is void, 
because the time for which it was made is not expressed. The 
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clerk pro tem. is to exercise the powers of the regular cl~rk 

'' for the time expressed in his appointment;"-sec. 16.-which 
indicates sufficiently that his appointment should have been for a 
specified time.-3d. But if he were legally appointed, it was for 
that day only. The regular clerk is removable only for miscon
duct. Sec. 45. art. 26. Yet if a clerk pro tem. may be appointed 

for a longer period than the actual absence of the stated clerk 

from duty, it will effect his removal or suspension by a mode not 

contemplated by law. The temporary clerk could do no act in 
that office after the day of training, Consequently he cannot 
sustain this action, the right to which did not accrue till eight 

days afterwards; that period being allowed by law to offer excuses 
for delinquency.-4th. The defendant's attendance in Court, or 
his laboring under bodily infirmity, entitle<l him to exemption 

from military duty on that day. The law directs him to offer his 
excuse to the cornniand'ing officer ;-and who is he, but the senior 

officer residing within the limits of the company ? If not, then 

every soldier, prevented by misfortune from training, must at his 
peril find the captain of the company, and offer him personally his 
excuse, or be punished for an inevitable calamity.-Suppose the 
captain should depart on a long journey on the morning after 
training;-or should have removed his residence to a great dis
tance, coming within the bounds of his company only on the days 
of training;-or should be pursuing his avocations in a distant town 
for some months in the year ;-surely no reasonable construction 
of the law would oblige an unfortunate soldier to pursue and find 

him. But if he is obliged to go beyond the bounds of the com
pany at all, there is no limit beyond which he may not be compelled 

to go. The lieutenant, therefore, was the officer authorized in 
this case to receive and judge of the sufficiency of the defendant's 

excuse and his acceptance of it ·was conclusive. 

Morgan, for the plaintiff, contended that the term of his ap
pointment was sufficiently explicit, it being plainly intended t6 
continue during the absence of the regular clerk, who, for aught 
that appeared, was still absent from duty ;-that if the plaintiff 
had no power to prosecute, the fines for delinquency at that 

training could not be collected, since one fourth part of them 
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accrued to him only; and he was by law authorised to exercise 
" all the powers, and be subject to all the duties, and be liable 
to all the penalties of the clerk in whose place he is put ; '~-and 
that while the captain was well known to reside within a reason
able di~tance from the def~ndant's dwelling, he alone was 
authorized to receive and decide upon the sufficiency of excuses 
for non-appearance. 

WESTON J. delivered the opinion of the Court as follows. 

Several objections are made to the verdict in this case ;-first 
that the release o_f the interest of Charles Jllden, the captain, 
who was admitted as a witness, was insufficient; no consideration 
being expressed in the release. But every deed imports in itself 
a consideration, and no contract or agreement made by deed is ' 
ever regarded as nudurn pdctum. Plowden 309. 

It is further urged that it does not appear that the plaintiff was 
duly appointed or s,vorn, as clerk pro teni. The certificate of his 
appointment, bearing date May seventh 1822, on the back of the 
plaintiff's warrant as sergeant, is expressed in the past tense; 
but in"OUr opinion s_ufficiently indicates that he was then appointed 
and sworn, and that the law has been substantially pursued. It 
is insisted that by law the time should be distinctly expressed for 
which ·he was appointed, but this may be considered as done by 
the use of the words pro tem. by which his authority is continued 
only during the inability or absence of the standing clerk. 

Another objection taken is, that the plaintiff cannot maintain 
this action ; as his authority had ceased prior to its commence
ment. This fact does not appear in the case ; the captain 
testified that the standing clerk was absent on the day of the 
training; but there is no evidence that he has ever yet returned. 

The surgeon~s certificate, read at the trial, clearly constituted 
no defence, not being conformable to the requirement of the 
revised statutes· chap. 164, sec. 35, it neither stating the nature 
of the infirmity, nor having been allowed and signed by the com
manding officer of the company, or countersigned by the com

manding officer of the regiment or battallion. 
VOL. III. 7 
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It is lastly contended that the defendant, having a sufficient 
excuse, seasonably made it to the lieutenant, and was by him 
lawfully excused. If the lieutenant was competent to excuse, 
this point would be decisive in favor of the defendant. By the 
32d article of the 45th section of the militia law before cited, the 
commanding officers of their respective companies may excuse 
any non commissioned officer or private for non appearance, upon 
satisfactory evidence of his inability to appear; provided the ex
cuse be made within the time limited. The sixteenth section of 
the same law provides, among other things, that whenever the 
office of captain shall be vacant, the officer next in grade and in 
commission shall exercise the command. But the office of cap
tain was not vacant, that officer being in the full exercise of his 
authority

7 
He had removed his residence out of the bounds of 

his command, but that did not even .entitle him to his discharge, 
unless he had removed to such a distance that, in the opinion of 
the Major General, it would be inconvenient for him to discharge 
the duties of his office. Sec. 4J>, art. 9, of the law before cited. 
The lieutenant therefore, at the time the excuse was made and 
allowed by him, cannot be regarded as the commanding officer of 
the company; and unless he was, his allowance of the excuse 
cannot avail the defendant. 

The exceptions in this case are overruled, and there must b~ 
Judgment on the verdict. 

LEIGHTON vs. Boonv, & AL. 

If in the Common Pleas there be verdict and judgment for the defendant, from 
which the plaintiff appeals, and in this Court recovers less than a hundred dollars, 
he can have only his costs in the Court below, and the defendant recovers his 
costs since the appeal. 

AT the trial of this cause in the Court below, which was assump
sit, a verdict was returned for the defendants and judgment ren
dered thereon, from which the plaintiff appealed, and in this Court 
at the last term obtained a verdict for forty five dollars. 

• 
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Greenleaf, for the defendants, thereupon moved for judgment 
for their costs since the appeal, and that none might be taxed for 
the plaintiff, pursuant to Stat. 1822, ch. 193. sec. 4. 

Fessenden and Deblois opposed the motion, on the ground that 
the case was not within the terms of the statute, and it would be 
unreasonable to punish the plaintiff for coming into this Court to 
obtain his debt, which was wholly denied him in the Court below. 

PER CuRIAM. The amount of the verdict in this Court shews 
clearly that the cause belonged to the jurisdiction of the Court 
of Common Pleas, and ought there to have been finally settled. 
The plaintiff therefore can have only the costs accruing in that, 
Court ; and the defendants must be allowed their costs since the 
appeal, according to the statute. 

MESERVE vs. ELWELL, & ux. 

If the defendant appeal from a judgment of the Court of Common Pleas in any of 
the cases mentioned in Stat. 1822, ch. 193, sec. 4, and suffer judgment in this 
Court by default, he must pay double costs, the debt or damages recovered in 

the Court below not being reduced. 

IN assumpsit on a promissory note, the ad damnum in the writ 
was laid at 300 dollars, and a verdict being retur1'!~u for the plain
tiff, and judgment thereon in the Court below for more than a 
hundred dollars, the defendant appealed to this Court and entered 
his appeal, but afterwards was defaulted. 

Orr, for the plaintiff, at the last term moved for the taxation of 
double costs since the appeal, pursuant to Stat. 1822, ch. 193, sec. 
4, which was opposed by Fessenden ~ Deblois for the defendants. 

PER CuRIAM, The object of the statute was to confine to the 
Court of Common Pleas the decision of all cases where the value 
in dispute did not exceed a hundred dollars. This value is ulti
mately ascertained by the verdict1 .IJ.pparent jurisdiction may be 
given to this Court by laying the ad damnum at more than a hundred 
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dollars, in which case either party may appeal. But if the plain
tiff appeals, and in this Court recovers less than that sum, it is 
thereby manifest that the final jurisdiction of the cause belonged 
to the Common Pleas; and the plaintiff who has drawn it from 
that jurisdiction is amerced in costs. And if the defendant appeals, 
and does not reduce the verdict, he also is punished by double 
costs for unreasonably delaying: the plaintiff. This delay is as 
injurious to the plaintiff where the defendant is defaulted in this 
Court, as where judgment is rendered upon verdict ; and the 
present case being within the rule, he is liable to double costs 

since the appeal. 

DREWER & AL, vs. S.M1TII. 

Where one contracted fo burn a kiln of bricks, for whicli he was to receive ten 
thousand of them when burnt, and he performed his part of the contract ;-it was 
held that he had no vested interest in the bricks, which his creditor could at

tach, till actual or constructive delivery. 

Trespass against the defendant, a deputy sheriff, for taking and 
carrying away 10,000 bricks from the plaintiffs' kiln. At the 
trial of this cause in the Court below, before Whitman C. J., the 
defendant, in a brief statement, justified the taking of the bricks 
as the property of one Thornes, against whom he had in his hands 
a writ of attachment ;-and read in evidence an agreement of the 
following tenor.-" Articles of agreement between JJ. <y D. 
" Brewer, of, &c. and Benjam:in Thomes, of, &c. witnesseth
" viz.-I the said Benjamin Thornes will take said Brewers' kiln 
" of brick situated in Westbrook, in its present situation, and put 
" it in the best order to burn, put fire to it, and burn the brick in 
" the best manner, said Brewer8 finding what more wood that is 
" necessary than is now alongside said kiln. And we the said 
" Brewers on our part do agree with said Thornes, if he the said 
" Thomes does bu-rn said brick in the manner aforesaid, we will 
·' deliver the said Thornes, at the kiln, after they are burnt, ten 
" thousand good hard-burnt bricks, suitable for the outside of a 
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" brick store or house, which is to be in full for the said Thomes' 
" services for burning said brick" .-Which was signed by the 
parties. 

The defendant then proved that previous to the time of the 
attachment, the bricks had been fully burnt and finished ;-that 
he gave notice to the plaintiffs that he was about to attach the 
bricks belonging to Thomes, and requested them to be present 
and set out his part, which they declined to do, and forbid him to 
do it;-and that in removing the bricks he did the least possible 
damage, carefully replacing the other bricks. 

Upon this evidence the Judge was of opinion that Thomes had 
no vested interest in the bricks, attachable by law; and directed 
a verdict for the plaintiffs. To which the defendant excepted . 

.fl.dam~, for the defendant. 

In this case the defendant represents the vendee, and therefore 
the law as between vender and vendee must govern the action. 
Now it is clear :ihat where nothing remains to be done by the 
purchaser of goods, the property vests in him. Montagu on Lien 
p. 18. I Dane's .fl.br. 234. But here Thomes had performed his 
part of the contract, and was entitled to take to himself his por
tion of the bricks. The ·goods being cumbrous, no manucaption 
or actual delivery was necessary. Jewett v. Warren 1.2 M_ass. 
300. Nor is it necessary in any case, between vendor and vendee. 
Lampheare v. Sumner .17 Mass. 110. Meacher v. Wilson 1 Gal. 
419. , Chapman v. Rogers l East 192. 

The objection that the bricks were mingled in common with 
the plaintiffs' cannot avail. Thomes was entitled to any ten thou
sand in the kiln. Whitehouse v. Frost 12 East 614. And if the 
plaintiffs can recover in this action, yet they must instantly deliver 
over the brif;ks to Thomes, and the defendant may instantly seize 
them. 

H~pkins, on the other side, relied on the want of actual deliv. 
ery, which he contended was necessary to constitute a vested 
interest in the bri~ks, in favor of the debtor. Until that was 
don~, he had only a right of action against the plaintiffs, who might 
have been summoned as his trustees. This, in truth, was the 



46 CUMB:~RLANJ:>. 

Brewer & al. v. Smith. 

only remedy suited to the case; as the plaintiffs then could avail 
themselves of any payments they had made to Thomes for his ser
vices in burning the bricks, of which his creditors, by attaching 
the bricks, would seek to depriv·e them. 

WESTON J. delivered the opinion of the Court. 

The validity of the defence in this case will depend upon the 
question whether Benjamin Thomes, at the time of the attach
ment of the bricks as his property, had therein a vested interest. 
The kiln originally belonged- to the plaintiffs, who also furnished 
the wood to burn it. Thomes was to burn the bricks, for which 

service the plaintiffs agreed to deliver him ten thousand of the 
same bricks, aftei: they should be burnt. Thomes performed the 
service ; but it does not appear that the bricks have been deliv
ered to him, as by the plaintiffs' contract they engaged to do ; 
nor did they assent to the attachment, but forbade it. Until 
delivery, actual or constructive, the claim of Thomes rested in 
contract, for the breach of which his remedy was by action. 
There is no evidence in the case from which a constructive 
delivery can be inf erred. The plaintiffs have done r.-0 act, except 
that of entering into the contract. It was not agreed that upon 
the performance of the service, Thomes was to take the bricks;
but they were to be delivered to him by the plaintiffs. 

If, after the bricks we.re burnt., Thomes had demaaded his ten 
thousand, and had been told by the plaintiffs to take them ; or if 
any thing had been said or done by the plaintiffs, expressive of 
their assent that he should take them ; that might have been 
sufficient, in an article of this description, to have vested the 
property in Thomes, so as to have rendered it liable to be taken 
at the suit of his creditor. But nothing of this kind appears. 

We have examined the cases cited by the counsel for the 
defendant, and find them t<? have been cases of sale, supported 
by a diversity of proof as to delivery, actual or constructive. 
But this is not a case of sale ; but of a contract to deliver, unat
tended with the circumstances from which a delivery can be 
presumed. The exceptions to the opinion of the Court below 
are overruled, and the 

Judgment affirmed. 
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RUNDLET VS. JORDAN & TRUSTEES. 

In a foreign attachment against several trustees, the disclosures cannot be taken 
in aid -or explanation of each other ; but each trustee is to be held liable or dis-
charged on his own disclosure only. 

A note deposited in another's hands, and not collected, is not the subject of a 
foreign attachment, even though a judgment has been recovered on it in the 
name of the trustee. 

Only goods deposited, or a debt due and not contingent, can be the subjects of this 
statutory process, 

The question in this case was-whether J. ~ E. Hoole were 
liable as the trustees of Morrell Jordan ? 

It appeared from their disclosure, that Morrell Jordan, being 
indebted to them in the sum of $230, indorsed and delivered to 
them a negotiable promissory note against his son Isaiah Jordan 
for $640, taking their receipt for the same, in which they prom

ised to account for the proceeds of the note when collected, and 

to pay him the balance, after deducting their debt ;-that they 
commenced a suit upon the note thus assigned, and attached all 
Isaiah Jordan's interest in the farm he occupied, one half of which 
he had previously conveyed ,to a stranger, and the other half was 
mortgaged to another creditor ;-that after recovering judgment 
and taking out execution, they wrote to Morrell Jordan informing 
him that they should not extend the execution on real estate, nor 
accept il in paym~nt of their debt, and requesting him to pay or 
secure the debt due to them, and take an assignment of the judg
ment and execution for his own benefit ;-that this not being done, 
they caused the execution to be levied on the debtor's right in 
equity of redeeming the lands attached, which produced only the 
sum of sixteen dollars and fifty three cents in part satisfaction of 

the execution ;-that they afterwards seized certain goods sup

posed to be the property of Isaiah; but being satisfied they were 
not his they released them .;-that they had never arrested the 
debtor ;-and that except the small sum collected by sale of the 

right in equity, their debt still remained wholly unpaid. 
Isaiah Jordan, and, another son of the debtor, were also sum

moned as trustees, but had not disclosed. 
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Daveis, for the plaintiff, contended that this judgment was a 
trusteeable interest 'or property,-a chattel, effect, or credit,
within the principle of .N. Eng. JJiar. Insurance Co. v. Chandler 
4-- trustee 16 .Mass. 275 ;-and that the trustees were liable for 
its value. This value is the nominal amount of the judgment, 
until it is regularly shewn to be less, by commitment of the debtor, 
and his discharge as an insolvent. And this course was indicated 
as peculiarly proper, by the circumstances of the present case, 
the conveyance being of a valuable farm, from an insolvent father 
to his son, accompanied with strong badges of leg:ctl fraud. The 
trustees having neglected to adopt this met~od, have left the 
judgment to be treated as worth its nominal amount, and in some 
respects, so far as regards other creditors, identified themselves 
with the Jordans. 

But if the conveyance to the son was bona fide, yet the trustees 
have been guilty of laches in m:'.>t using legal means to enforce 
collection of the execution, and thus have rendered themselves 
liable to Morrell Jordan for its amount. 

If the whole facts are not yet fu1ly developed, the decision of 
this question ought to be suspended till the other trustees have 
disclosed the nature of the trust between them and their father. 
Russell v. Lewis 15 JJiass. 127. We are only confined to the 
answers of the trustees when they are perfectly sufficient for 
their discharge. By statute, when an assignment is disclosed, 
the supposed assignee may be summoned at any time. Under an 
equitable construction of this provision, or rather a liberal applica
tion of its principle, the disclosures of other trustees may be looked 
into, to ascertain facts imperfectly exhibited, in a particular dis
closure. This may be for the benefit of such particular trustees, 
to enable them to make their answer sufficiently complete for 
their own discharge. The whole circumstances are so interwo
ven, that they cannot be considered separately without rendering 
it impossible to reach the propeirty at all. 

,t,,' 

W. Storer, for the trustees, replied that thejudgment was but 
a chose in action, or evidence of a debt due ; and therefore was 
not " goods, effects, or credits" in their hands liable to the pro
cess of foreign attachment, within the meaning of the statute. 
Perryv. Coates 4-- trustee 9 .Mass. 537. · 
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And if it were otherwise, yet they could not be liable to the 
principal debtor, and consequently not liable to his creditors, 
until after demand on them for the surplus, beyond the amount of 
their otvn debt, which, by the contract, they were entitled to 
retain. But here has been no demand. Stevens v. Bell 6 Mass. 
339. Maine F. o/M. Insurance Co. v. Weeks o/ triistee 7 Mass. 
438. 

Nor ought they, even after demand, to be liable for any more 
than the surplus actually received. Yet the case shews that 
after using the utmost diligence, they have not been able even to 
pay themselves. 

The case cited from 16 Mass. 27 5, is a case of corporate stock, 
liable by statute to be attached, or seized and sold on execution; 
and so is not applicable to the present case. 

MELLEN C. J'. after stating the facts in the case, delivered 
the opinion of the Court as follows. 

The question as to the liability of the .Messrs. Hoolcs must be 
answered by examination of the facts stated in their disclosure, 
and those only ;-and those facts must be taken to be true. If 
any fraud exists between the principal and the two other trustees 
who have not yet disclosed, that fact, should it appear, can only 
affect t~ose who may be implicated in it ; but not the Hooles. 
Delay, therefore, is not necessary with respect to a decision on 
the disclosure before us. 

It is urged that the judgment against Israel Jordan is.. a credit, 
and attach3:ble under this process ; but it is no more a credit 
than the note was before ju<lgment,-and it could not be, till 
collected according to the agreement of the parties. The note 
was only evidence of a debt ; and the judgment, while unsatisfied, 
is 'nothing more. The case of the New England Insurance Com
pany v. Chandler o/ trustee differs widely from this. There, cer· 
tain personal, attachable property was pledged to the trustee, to 
secure a debt ; and he was surely a trustee for th~ surplus, after 
his debt was paid. Here was no property deposited, pledged, or 
received ; but only the evidence of a debt due to the principal ;-
and a mere trifle only has been collected ;-not a tenth part af 
the sum due them. 

VOL. HI. 8 
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There is nothing on the face of the disclosure indicative of 
fraud, or concealment of the property of the principal, to defraud 
his creditors ; and we cannot presume it. On these facts, the 
principal could not maintain any action for the amount of the 
judgment, founded on the agreement which the Hooles made with 
him, for the surplus of the judi;ment has not been demanded by 
the principal ; 11lfaine Fire ~· Jlfarine Ins. Co. v. Weeks 7 JJ-'lass. 
438,-and-of course his creditor cannot, on such facts, 'charge 
them as his trustees. But it is said that the Hooles have not used 
due diligence to collect the amount of the judgment, and by reason 
of this misconduct have made themselves liable to the principal. 
There seems no proof of this negligence ; and even if they were 
liable to the principal in a special action on the case for such 
negligence or fraud, this mere liability is not a credit within the 
meaning of the statute ;-no debt can exist till damages are 
ascertained by judgment in such action. A man may be liable to 
an action for slander, assault and battery) or any other tort, in 
which heavy damages would be given ; but such a liability would 
not render him a trustee ;-only goods deposited, or a debt due 
and not ccntingent, can be the subjects of this statutory process. 
We perceive no grounds therefore on which these trustees can be 
held liable, and accordingly they are discharged. See 2 Mas$. 
96. 4 Mass. 85. I I Mass. 90. 4 Mass. 272. 5 Mass. 49. 9 
Jtfass. 537. 6 Mass. 339. 

Ex PARTE THOMES. 

A feme covert cannot bind herself, by ain executory contract, to convey her owa 

lands, even though her husband join with her in the obligation. 

Nor can her administrator be empowered, under Stat. 1821, ch. 52, sec. 13, to car., 
ry such contract into effect by executing a deed. 

Mrs. JJ-'lahan and her husband, in her life time, entered into a 
contract with the petitioner 1~homes, to convey to him certain 
lands belonging to her, upon payment of a certain sum of money; 
which being paid, and she having since deceased, he now prefer-
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red his petition to this Court, stating these facts, and thereupon 
praying that her administrator might be empowered to execute 

- a deed, pursuant to Stat. 1821, ch. 52, sec. 13. 

But THE CouRT said that the contract being executory, it was 
not binding on the wife, she being a feme covert ;-and that 
therefore they could not, under the statute, grant any authority 
to her administrator to convey the estate. The administrator 
can be empowered only in those cases where the intestate was 
legally bound. So the petitioner took nothing by his petition. 

CUMMINGS' CASE. 

If in a complaint of larceny, made to a Justice of the Peace, the goods alleged to 
have been stolen are described in a schedule annexed to the complaint, and not 

in the body of the complaint, it is bad. 

THE record of a conviction of Cummings of the crime of larce• 
ny before a Justice of the Peace, being brought into this C,ourt 
by certiorari, it appeared that in the complaint he was charged 
with'having stolen "the goods in the schedule hereunto annexed ;" 

_ and no schedule came up with the record. 

PER CuRIAM. If the reference to a schedule were good, yet 
there being none in this case, the record must be quashed. But 
the practice of referring to a schedule annexed is too loose, and 
without precedent to support it. The description of the goods 
alleged to have been stolen should be contained in the body of the 
complaint. The schedule may be lost, or detached ; and then 
no certainty can exist as to the nature of the charge ;-and in the 
present case the defendant could not have pleaded the conviction 
in bar of a second prosecution. 

Morgan for the defendant. 
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ConM:AN vs. LowELL & AL. 

Under Stat. 1822, ch. 209, the Court of Sessions may lawfully extend the debtors' 

limits to the exterior bounds of the ~ounty. 

And the shcriffhas no control over the body of a debtor, after he has given bond 
for the liberty of the yard, except in the cases specified in that statute. 

The Justices of the Sessions, in fixing the prison limits, perform a ministerial oflice 

only ; in which any peculiar benefit thereby derived to one of them, does not 

disqualify him to act. 

Debt on a bond dated Oct. 28, 1822, conditioned that the defen
dant Le-well, who was a debtor committed in execution, should 

" continue a true prisoner within the limits of the gaol-yard, until 
" he shall be lawfully discharged, and shall not depart without 
" the exterior bounds of said gaol-yard, until lawfully discharged 
"from said imprisonment, and commit no manner of escape." 

The defendants, after oyer, pleaded generally a performance 
of the condition ;--to which the plaintiff replied that the debtor, 
"at a place called Standish," in this county, " departed without 
"the exterior bounds of said gaol-yard, as the same were then 
"fixed and established by law ;---which wa; traversed, and issue 
joined thereon. 

The extent and limits of the gaol-yard, or debtors' liberties, 
was the only subject in controversy in this cause. 

By an order of the Court of Sessions passed in Oct. 1798, and 
confirmed by subsequent statutes, these limits were established 
to include the town of Portland only, exclusive of the islands. 

This order was founded on Stat. 1784, ch. 41, providing that 
" the Court of General Sessions of the peace shall fix and deter
" mine the bou.ndaries of the gaol-yards to the several gaols 
"apperhining, in their respective counties, as soon as may be 
" after the publication of this act." 

By the Stat. 18.22, ch . .209, which is a revision of the laws rela
tive to poor debtors, the Courts of Sessions are authorized " to 
"fix and determine the boundaries of the gaol-yards to the sever
" al gaols in their respective counties, and the same to change 
"and alter from time to time as to them shall appear proper." 
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Under the authority of this last act the Court of Sessions of 
this county, consisting of five Justices, by an order in Septeniber 
1822, enlarged and fixed the prison limits, so as to "extend over 
"the whole terr-itory within the co~nty, and to the exterior limits 
" thereof." Against this order two of the Justices dissented, and 
entered their dissent on the record of their Court. 

At the trial of this cause in the Court below, before 'Whitman 
C. J. the plaintiff offered to prove that Justice Hasty of Scarbo
rough, one of the three Justices who made the last order, was at 
that time a prisoner within the debtors' limits, and had a direct 
interest in passing the order, to effect his own enlargement ;
which evidence the Judge refused to admit. The plaintiff further 
objected that. the Court of Sessions, in making the order, had 
transcended their constitutional powers ;-but the Judge over
ruled this objection, and directed a nonsuit, to which the plaintiff 
excepted, pursuant to the statute. 

Longfellow, for the plaintiff, insisted that the order of 1822, 
was in truth the act of two Justices only, and therefore of no 
force; Justice Hasty being directly interested, ~nd so disqu,!Iified 
to act in the case. And he cited Baxter v. Taber 4 .Mass. 361, 
to_ shew that the Justices, in making the order, exercised an 
office purely ministerial, and which might therefore be exau!ined 
in this collateral manner. But he further contended that the 
order was an assumption of powers not conferred by the consti
tution. Its effect would be to give the sheriff a paramount 
authority over every man's freehold in the county, constituting 
it a part of the prison·; and thus taking the property of the citizen 
for public uses, without compensation . 

.!ldams, for the defendants, replied that if Justice Hasty had 
been interested in the subject of the prison limits, the argument 
from that fact would prove too much ~-for the act of deciding in 
that case would be a misfeasance deserving impeachment ; and 
the conduct and motives of a respectable magistrate ought not to 
be tried and adjudicated upon in this manner, without the possi
bility of hearing his defence.-And he denied that a debtor com
mitted any escape by entering upon private property within the 
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limits ; or that the authority of the sheriff over such property 
was in any respect enlarged, by inc]uding it within the debtors' 

liberties. 

After this argument, which 1,ivas had at May term 1823, the 
cause being continued for advisement, the opinion of the Court 
was delivered at the .!J.iigiist term, 1824, in Oxford, by 

MELLEN, C. J. In support of the exceptions taken to the 
opinions and judgment of the Court below, two objections have 
been urged by the counsel for the plaintiff; viz.-1., That when 
the supposed order of the Court of Sessions, extending the limits 
of the prison to the exterior limits of the county, was passed~ 
two of the Justices of said Court (which consists of five) opposed 
and protested against it ; and a third, as the p]aintiff offered to 
prov~ was disqualified to sit and give an opinion on the question, 
for the reason assigned in the exception ; and that therefore no 
order was passed ; there being on that occasion no competent 
Court to pass it ;-and 2. That even if the Court had been unan
imous in passing the same, it is void, for want of legal authority 
in the.Court of Sessions to pass such an order. 

I. As to the first ohjection.-W as the proof which was offered 
to shew the imprisonment of William Hasty, one of the Justices 
of said Court, at the time the supposed order was passed, prop
erly rejected? If the Justices of the Court of Sessions are to he 
considered, when fixing and determining the boundaries of gaol 
yards, as acting in a judicial capacity, and the order is to be con
sidered a judicial act ; then it seems to be conceded that it can
not be impeached on account of_ the reason assigned. It would 
certainly be dangerous to declare a judgment of Court void, be
cause the Judges who rendered it acted from corrupt motives in 
making their decision. On proof of such a charge they might be 
punished by removal from office ; but the merits of the judgment 
could not be affected by the offence of the Judges. Aware of 
this principle, the plaintiff's counser contends that such an order 
of the Court of Sessions is not a judicial, but merely a ministerial 
act; and that the Justices, in passing such an order, are on]y 
executing the powers vested in them by law as ministerial agents 

of the county; in the same manner as when they purchase lands, 
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erect court houses and gaols, make contra~ts, allow accounts, &c. 
on behalf of the county; according to the opinion of the Court in 
Baxter v. Taber4 .Mass. 361.-This argument seems to prove too 
much, because it is no objection to an agent that he has a personal 
interest in the act he performs in virtue of the power given him. 
If three of the Justices of the Court of Sessions were owners of 
a lot of ground suitable to erect a gaol upon; would there be any 
illegality or impropriety, sh?uld the Court purchase it for the use 
of the County ? and if they should purchase it, would the sale be 
void, because the three Justices who owned the land, and sold it 
in their private capacity, had ,an interest in the sale, and a strong 
inclination for it ? Cannot the Court of Sessions allow and cer
tify their own accounts, for their own attendance and travel? 
Is it any disqualification of a Justice of the Court of Sessions that 
he has the strongest desire that a particular road should be laid 
out, which will give him peculiar and great facilities? Can he 
not legally join his brethren on the bench in causing such a road 
to be laid out, provided he has no direct pecuniary interest in the 

I , 

case ? We do not perceive that there was any thing erroneous 
in the opinion of the Court of Common Pleas in rejecting the 
proof offered with a view of shewing the disqualification of Wil
liam Hasty to act in passing the order in question. 

In support of the second objection, the plaintiff's counsel relies 
upon the decision in the case of Baxter v. Taber above mentioned. 
The order of the Court of Sessions, the validity of which was 
then under consideration, was passed under the supposed author
ity of the Stat. 1784, ch. 41. At the time of that decision the 
language of the condition of the bond given by a debtor, imprisoned 
on execution, to obtain the liberty of the yard, was different from 
the condition of such a bond as now by law established. A part 
of the condition of the bond required, prior to the 29th of February, 

1812, was that the debtor should continue a true prisoner in the 
custody of the gaoler within the limits of the prison. But by the 
act of February 29th 1812, the condition of such bond is required to 
he, that such prisoner will not depart without the exterior bounds 
of the debtors' liberties, until lawfully discharged.-Much of the 
reasoning of Parsons 0. J. in the case of Baxter v. Taber, is found
ed on the language of the act of 1784, both in relation to the nature· 
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of a gaol yard, and the nature and extent of the liberties intended 
to be granted to poor debtors, who should give the bond required. 
And from this peculiarity of language he seems to draw many of 

his conclusions respecting the power delegated to the then Court 
of General Sessions of the Peace, as to fixing and determining 
the boundaries of gaol yards. If the laws upon this subject had 
then been as they are now, we apprehend a different course of 
reasoning would have been pursued, and that it would have led to 
a different result. In the act of 1822, instead of the words 

" Debtors' liberties," the words "gaol yard" are used ;-in the 
act of ,Massachusetts, June 26th I 8 I I, the words of the condition of 

such a bond are required to be " the exterior bounds of the gaol 
yard or debtors' liberties." Both expressions seem to have been 

considered as synonymous.-Again, in the above case the Chief 
Justice says,-" There cannot be a doubt that the yard is a part 
" of the prison; for the ninth section of the last act, meaning the 

" act of I 784, allows to debtors the liberty of the yard, but not 
"to pass without the limits of the prison." As the act of 1822, 
above cited contains none of this ambiguous language; alludes to 
no confinement to the limits of the prison; nor the debtor's contin
uance as a true prisoner, in the custody of the g·aoler; and as the 
language is general, which is employed in the grant of power to 
the Court of Sessions to fix and determine the boundaries of gaol 
yards, and change and alter them from time to time as to them 
may seem proper; we are led to the conclusion that the decision 
in Baxter v. Tabe11, so far from having settled the question de
pending in this cause, cannot be considered as in any essential 

particular resembling it. And even if it be conceded that the 
decision in that case rests on sound principles of construction 
according to the laws then in existence, it cannot be viewed 
as having any important influence on the decision of the case 

before us, depending on laws of a very different character; evi~ 

dently indicating an intention to grant gr~ater indulgence than 
former.Iy to the debtor, and to extend the liberties of the yard 
beyond the line which the Court in the above case considered as 
bounding them. 

Independently, then, of authorities, what are the objections to 
the defence which has been made, and the decision of the Court 
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below? It is urged that it is impolitic to sanction the order of 
the Court of Sessions. The answer is, the legislature has given 
to that Court the power to fix the boundaries as to them may 
seem proper. They have the discretionary power, not this Court. 
And though we may be of opinion, that the order in question shews 
an unusual and extraordinary exercise of this discretionary power, 
it by no means follows that this Court is bound or authorized to 
pronounce it illegal and void on that account. The language of 
the statute by which the authority to establish the limits of the 
gaol yard to the several gaols in the State is given is as general 
as that by which the power is given to the Court of Sessions to 
lay out and establish highways. That Court may abuse that 
power by laying out roads which are wholly unnecessary and un
reasonable, and burthensome to those who are bound to make and 
repair them. The Court in this county for instance, have power 
to lay out a new highway from this town to Bowdoin College, par
allel to and forty rods distant from the present county road. Now 
supposing they should do this, has this Court power ~o pronounce 
the adjudication as to expediency, and the location of the road,. 
void, and ref use to sustain an indictment against any town through 
which the road passed, for neglecting to repair it ? It is evident 
that a great change has taken place in public opinion on the sub
ject of imprisonment for debt; and a disposition is becoming more 
and more manifest, if not to abolish it, at least to render it as 
little irksome as possible; in fact, to render it scarcely a priva
tion of liberty. In proof of this we might mention among other 
things, the recent statute of-this State in relation to imprisonment 
for debt on execution. But without indicating any idea of our 

, own as to the wisdom and policy of legislating in conformity to 
these opinions; still, considering their existence, and increasing 
prevalence; and considering also the difficulties and doubts which 

attend the construction of the statute relating to the pow:ers of 
the Court of Sessions, as contended for by the counsel for the 
plaintiff ;-the present case seems to be a proper one, in which 
to look to the consequences of the decision of the Court; one of 
which will be, the unexpected prosecution, liability and suffer
ing, of hundreds of innocent sureties on prison bonds, who may be 

VOL. Ill, 9 
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involved• in ruin in consequence of those acts of their principals, 

which have been almost universally deemed lawful. In common 

cases, whe·re the principles of law are cJear and settled, the 

Court ought never so far to regard consequences as to hesitate in 

pronouncing the law distinctly ; but, on the contrary, where 
doubt and uncertainty attend the construction of a statu.te, and 

the application of a new principle may disturb titles, or impair 

rights, create dangerous responsibilities, or produce consequen

ces extensively injurious, the more safe and proper course seems 

to be, for a Court to incline to that clecision which will sanction 

proceedings and contracts as they were understood and intended 

when made or adopted, and be least prejudicial to the community. 

Should the legislature be of opinion that, in any of the counties, the 

Court of Sessions has given too broad a construction of their dis

cretionary powers, in relation to the establishment of the bounda

ries of gaol yards, they can easily correct the evil, and introduce 

something like uniformity upon the subject, by declaring by law 

that the gaol yard shall not, in any county, be so established as to 
contain more than a certain number of acres or rods. But this is 

a subject over which this Court has no control; and with which 
of course, it will not interfere. 

But it has been urged that if the above mentioned order of the 

Court of Sessions should be sanctioned, every man's house in the 
county is at once placed under the supervision and command of 
the Sheriff; who may at all hours enter it according to his will 

and pleasure. This is not true. He has no such power. If a 

prisoner shall have escaped from prison or from actual custody, 

and concealed himself in another man's house . in the county, the 

, Sheriff may enter the house to retake him; because the owner of 

the house cannot make it a castle for others; though the law for 

certain purposes considers it as his own castle. But the Sheriff 

would have the same right of recaption in the cases above stated 

if the. limits of the gaol yard included only the land belonging to 
the county and adjoining the prison. If a person has given bond 
according to laws in force in this state, and obtained the liberty 

of the yard, the Sheriff has no kind of control over his person, 

except what is given by the Stat. 1822, ch. 209; he cani1ot 

touch him, and of course he cannot pursue him into the houses or 
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possessions of any persons in this county ; neither does the debtor, 
after having given bond according to law, and obtained the liberty 
of the yard, acquire thereby any right as against third persons. 
He cannot thereby gain a right to go into the house of any man, 
without his express or implied permission. If he should, he 
will be a trespasser. The act of 1822 only provides in the eighth 

section, " that 'nothing shall be considered a breach of any b"nd 
" which has been or may be given to obtain the liberty of the gaol 
" yard, except the passing over and beyond the exterior limits and 
" bounds thereof, as by law established, or neglecting to surren
" der himself to the gaol keeper as required in the 25th section 
'' of this act." Thus all the anticipated danger to the property, 
liberty, and independence of the citizens in_ the county vanishes 

in a moment. 
Without dwelling any longer upon the cause, we are satisfied, 

that the opinions and judgment of the Court of Common Pleas to 
which the exception was filed, are correct; and accordingly th~ 

Judgment is affirmed. 
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PARSONS vs. HALL, Ex'R. 

Where a demand against the estate of a deceased testator was submitted to referees., 

who made an award in favor of the creditor; after ~hich the executor found 

among the testator's papers a receipt from the creditor to him, dated a short 
time previous to his decease, but subsequent to the origin of the debt, and being 

in full of all demands;-in assumpsit on the award it was holden that the exe
cutor might shew this receipt in bar of the action. 

THE plaintiff in this action, which was assurnpsit, having a de
mand against the defendant's testator, they mutually agreed, by 
a memorandum in writing, without seal, to submit it to the deter
mination of three referees, and to abide by their award. The 
defendant appeared at the hearing before the referees, and after 
remaining a short time, went away, observing that he had no 
doubt but they would do right. The award was in favor of the 
plaintiff for the amount of his demand, and the defendant refusing 
to perform it, this action was brought upon the agreement. 

At the trial of this cause, which was before the Chief Just-ice 
at ,May term 1823, the defendant produced a paper purporting to 
be a receipt signed by the plaintiff, in full of all demands against 
the testator, and bearing date a short time before his decease; 
which the defendant offered to prove to be a genuine receipt, that 
he had found it among the testator's papers since the making of 
the award, and that he had no previous knowledge of its existence. 
It was admitted at the same time, that the referees were not 
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guilty of any fraud, corruption, or partiality m making their 
award. 

The Chief Justice refused to admit the evidence thus offered, 
but saved the point for the consideration of the whole Court, and 
directed a verdict for the plaintiff accordingly. 

Orr and E. Smith for the defendant, argued from the nature of 
the action, it being assurnpsit, and not debt, tqat the defendant 
was entitled to set up any equitable defence he might have; and 
that therefore the receipt should have been admitted. They 
insisted, moreover, that the party who has not exhibited any par
ticular demand to referees, may always have an action on it 
afterwards, notwithstanding the award;-and a fortiori may shew 
it in answer to a suit on the award, because this avoids circuity 
of action. So if the award is founded in mistake, or manifest 
injustice, it may be corrected. Ravee v. Farmer 4 D. 'YE. 146. 
Seddon v. 1'utop 6 D. o/ E. 607. Webster v. Lee 5 Mass. 334. 

/lodges v. Hodges 9 Mass. 320. 

Greenleaf and Ruggles, on the other side, cited the following 
authorities to shew that the defendant was not entitled to go be
hind the award for any matter of defence which could have been 
shewn to the referees. Sheppard v. Watrous 3 Caines 166. 
Kyd on .fl_wards 242. 1 Esp. 378. Phil. Evid. 305. Newland 
i,. Douglas 2 Johns. 62. Barlow t'. Todd 3 Johns. 367. Cranston 
v. Kenney 9 Johns. 212. 14 Johns. 96. 8 East. 344. Perkins 
v. Wing 10 Johns. 143. Wheeler t1• Van Houten 12 Johns. 311. 
And they contended that for aught appearing in the case, the ex
istence and loss of the receipt may have been proved before the 
referees, and the whole matter adjudicated upon by them;-but 
if not, it was the laches of the defendant. 

MELLEN, C. J. delivered the opinion of the Court as follows. 

In an action upon an award, or on the bond given for the perfor
mance of it, the general principle of law is that the merits of the 
award cannot be examined, nor can it be impeached, except for 
the corruption, partiality or misconduct of one or more of the 
arbitrators, or on account of some fraudulent concealment of fact~ 
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by one of the parties. These positions are supported by the fol
lowing cases. 1 Saund. 327. note d. 2 Burr. 701. Kleine v. 
Catara 2 Gall. 61. 2 Vesey Jr. 15. .N'ewbury Port Mar. Ins. C. 
v. Oliver ~ al. 8 Mass. 402. Homes v. JJ.ery 12 ,Mass. 134. 

· The receipt which was offered in evidence and rejected, if gen
uine and actually given at the time it b'ears date, viz-a short, 
time before the decease of the testator, must in all human prob
ability have been in the recoHection of the plaintiff, at the time 
of the hearing before the arbitrators, and yet might have been 
wholly unknown to the defendant, as was alleged to be the fact. 
-The defendant, being an executor, and no party to the receipt, 
cannot be presumed to have known of its existence, till he found 
it among the papers of the deceased; and might have had no just 
ground to believe that the claim, which the plaintiff exhibited, had 
been paid and satisfied,until he examined the terms of the receipt. 
-The plaintiff and defendant stood on very different grounds 
before the arbitrators;-the one in his own right;-the other in 
his representative capacity; the defendant a stranger to the concerns 
of the estate, except so far as he was informed by others, on 
examination of books and papers ;-the plaintiff, perfectly unac
quainted with all the facts relating to his own claim against the 
estate, and the claim made against him.-Now, under these cir
cumstances, if the receipt was really given by the plaintiff to the 
deceased at the time mentioned, in consequence of the payment 
of the claim which he presented to the arbitrators, and which was 
allowed by them, there is very strong ground to believe that he 
fraudulently concealed this fact from the arbitrators, for purposes 
wholly unjustifiable. If such was the fact, the award ought not 
to be sanctioned.-Upon consideration of. the peculiar circum
stances of this case, we are of opinion that the verdict ought to 
be set aside and a new trial granted, that the facts in relation to 
the receipt,-its genuineness, and the alleged payment, upon 
which it purports to have been given; and also the question of con
cealment, may all be investigated by the Jury. 

Vp,irrlirt R,,t n.side (1 1
" 111. n. nP.W trial [!TfliYIJed. 
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RowE 1;s. HAMILTON. 

A feme covert cannot bar her right of dower by any release made to the husband 
during the coverture. 

Dower, unde nihil habet. The tenant pleaded in bar, that he 
, was one of the lawful heirs of John Rowe, the demandant's husband, 

and claimed a portion of the lands by descent ;-and that by a 
certain deed indented between the husband in his life time, and 
the wife, they mutually agreed to live separate and apart ; and 
the husband therein agreed to pay and did pay her four hundred 
dollars for her own separate use and maintenance ;-and acquit
ted to her the right of dower which she had in the estate of her 
former husband ;-and released to her his right, by virtue of the 
marriage, to any estate of her late farther ;-and covenanted 
that he would not revoke a letter of attorney he had given to her 
to receive her share in her father's estate to her own use ;
and that she might at all times thereafter live separate and apart 
from him ;-wholly renouncing his marital rights to her person 
and society, and to any estate she might afterwards acquire ;
and further covenanted that neither he nor his executors or 
administrators should ever 1ntermeddle with such estate, or 

interrupt any disposition she might make of it ;-in consideration 
whereof the demandant on her part covenanted and agreed with 
the husband to accept and take the same in full satisfaction for 
her support and maintenance, and also all alimony whatever, 
during her coverture ; and also in full satisfaction of her right of 
dower in her husband's estate ;-and averred that the husband in 
his life time, and his executors and administrators, had faithfully 
kept and performed all the covenants on his part to be perform

ed, &c. 
To this the demandant replied, that at the time of making and 

sealing the said instrument she was covert of the said John Rowe, 

her husband, and so continued to the time of his death. Where~ 

upon the tenant demurred in law. 

Orr, for the tenant, relied on the colonial ordinance of 1641, 
Jlntient Char. p. 99, which provides that all wives shall be 
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endowed of the estate of which the.husband was seised, unless 
released by the feme by deed acknowledged before a magistrate. 

This ordinance, he contended, expressly recognised the power in 
a feme covert, to release her claim to dower by deed acknowl
edged ; and it did not expire with the first charter as is said in 
Fowler v. Shearer 7 .,Mass. 20--but was expressly revived by the 
first acts of the provincial legislature under the charter of 
William and Mary. .!ln. Char. 213, 229. And the law to be 
deduced from these statutes is, that a feme covert, by her own 
deed, may est op herself from claiming dower in the estate of her 
husband ; and such deed is thus made equivalent to a fine levied 
by her. Eare v. Snow~· al. I Plowd. 514. 2 Ba,c . .!lbr. 139, 
140. 2 Rol . .!lbr. 395. 10 Co. 43. I Dane's Jlbr. 94. 

l~ongjellow for the demandant. 

MELLEN C. J. delivered the opinion of the Court as follows. 

The plea in bar discloses an agreement under the hands and 
seals of the demandant and her late husband, made during the 
coverture, whereby for certain valuable considerations therein 
expressed, she covenanted not to demand dower in any of his 
estate ; and the question is, whether the plea is a good bar to the 
action ; or, in other words, whether the agreement or covenant 
is legal and valid. 

It seems to be a well settled principle of the common law that 
a husband cannot by deed convey lands to his wife during the cov
erture. This principle is recognised and adopted by this Court 
in the case of .Martin v. Martin 1 Greenl. 394 ;-and it would 
seem as clear, and perhaps more so, that a wife cannot by deed 
convey her own lands to her husband during the marriage.
Whatever decisions may have taken place in the Courts of Chan

cery, extending the powers of a feme covert in certain cases, 
over her own property, or sanctioning contracts between baron 
and feme, the common law, by which we must be governed in 
our decision, considers the husband and wife so far one person, as 
to disallow such conveyances and declare them to be void. These 
principles are founded upon what have been considered reasons 
of sound policy. Neither can the wife convey her own lands to a 
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stranger, unless the husband joins with her in the deed. Such is 
her legal incapacity in these particulars. The principles of law 
applicable to cases of this nature are fully and clearly stated by 
the Court in the case of Fowler v. Shearer, cited in the argument. 
The only instance in which she can at law affect her own interest 
in. real estate by her own separate deed, is by a release of her right 
of dower to the grantee of her husband. In this case by the 
usage or common law of New· England, such release, made in 
consideration of the husband's conveyance, may be considered as 
effectual as though she had joined with him in his conveyance, 
and thereby released her right. The principles of the common 
law of England, as adopted in this State and Massachusetts, seem 
not to he contested by the cou.nsel for the tenant ; neither does 
he contend that he has any defence, provided the case of Fowler 

v. Shearer is to be received by this Court as an authority, and 
founded on correct principles. But it is urged, that though the 
covenant of the demandant, which is pleaded in bar in the nature 
of a release of dower, may not be good at common law, still it is 
good and effectual in virtue of the ordinance of the Colony of 
.Massachusetts Bay passed in 1641, as rez,fred and continued by 
certain provincial statutes, which were not noticed or considered 
by the Court in the decision of Fowler v. Shearer. This renders 
it necessary for us to examine those statutes and compare them 
with each other and with that decision. 

The abovementioned ordinance secured to the wife her dower, 
unless she had barred herself by some act or consent, signified by 
writing under her hand, and acknowledged before some magistrate. 
This ordinance expired with the first charter. But by a provin
cial statute passed in June 1692, it was enacted that all the local 
laws respectively ordered and made by the then late government 
and company of the JVfossachusetts Bay, and the then late govern
ment of New Plymouth, should remain and continue in force until 
the tenth of November of that year. Before that day a second 
act was passed, by which the preceding act of June was continued 
in force "until the general assembly should take fiirther order." 

No further order was taken by the assembly until the year 1697, 
when the statute was passed, entitled " an act for registering 

VOL. III. JO 
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deeds and conveyances." The first section of this statute pre
scribes how deeds shall be executed, acknowledged and record
ed ; and their effect when not so acknowledged and recorded. 
The second section prescribes the proceedings which are to be 
had for proving a deed when a grantor shall refuse to acknowl
edge it ; and declares that the '' grantee or vendee filing a copy 
" of his deed so proved, in the Register's office, shall thereby 
" secure his title in the mean time, and the same shall be ac
" counted sufficient caution to every other person or persons 
" against purchasing the estate in such deed mentioned to be 
" granted.'' Then follows this proviso--" Provided that nothing 
" in this act shall be construed,. deemed or extended to bar any 
" widow of any vendor or mortgagor of lands or tenements from 
"her dower or right in or to such lands or tenements, who did not 
"legally join with her husband in ·such sale or mortgage; or other
" wise lawfully bar or exclude herself from such her dower or 
" right." It is true that Parsons C. J. in delivering the opinion 
of the Court in Fowler v. Shean.:r did not take any notice of the 
two provincial statutes of 1696, reviving and continuing the ordi
nance of 1641 in force ; and the reason probably is that he 
considered them as superseded and virtually repealed by the 
abovementioned statute of 1697. But it is not important to 
inquire into the reasons of the omission, because we consider 
the omission itself as unimportant. The writing under the hand of 

the wife, mentioned in the ordinance of 1641, is described to be 
one "which shall bar her from any right or interest in such es
tate, "-thus leaving it to be decided by the principles of the 
common law, what " writing under her hand" shall b~ deemed 
sufficient for that purpose. Therefore, unless a release by the 
wife to the husband, is a "writing" of that description, according 
to the principles of the common law, the ordinance of 1641, even 
if in force now, will not avail the tenant in the present action. 

But we consider the statute of 1697, as superseding all ante
rior statutes and provisions in relation to the question under 
consideration. The language of that statute, so far as is contained 
in the proviso, and the meaning of the legislature in using it, we 
apprehend cannot easily be misunderstood. The whole act has 
relation to deeds of sale and mortgage ;-the mode of their exe-
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cution, acknowledgement, proof, registry, and their effect ;
and the deed or instrument by which dower is to be barred, is a 
deed or instrument by which a wife extinguishes her right of 
dower in lands so com,eyed by her husband. It has reference to 
nothing else but a release of dower to the grantee of the husband. 
It does not contemplate a release by the wife to the husband. 

Besides, the statute speaks of her barring herself by legally join

ing with her husband in such sale or mortgage ; or otherwise 
l~wfully barring herself ;-leaving it to the common law to d~ter
mine what is a lawful bar or release of her dower. This review 
of the ordinance of 1641 and the several subsequent provincial 
statutes, clearly shews that the Court, in the decision of Fowler 

v. Shearer;"examined every principle of common or statute law 
which had any bearing upon the cause. We are satisfied with 
the principles on which that decision is founded ; and are of 
opinion that the plea in bar is bad and insufficient in law ; and 
the tenant is entitled to judgment. 

THATCHER VS. YOUNG & AL, 

Where in an action by a judgment creditor against a sheriff, the writ contained an 
allegation of the misconduct of one of the defendant's deputies who served the 
original writ on the plaintiff's debtor, and wasted the goods attached ; and of 
another deputy in not serving and collecting the execution ; and the jury found 
the latter deputy guil1y; and afterwards an action was brought, for the benefit 
of the latter deputy, in the name of the sheriff, ,upon the bond of the deputy 
who served the writ ;-it was holden that it was not competent for the plaintiff 
to shew, against the record of the former judgment against him, that the non
feasance of the deputy who had the execution, was caused by the prior miscon
duct of him who served the writ. 

Tms was an action of debt, brought by the late sheriff of this 
county against one of his deputies, on his bond of office ; to which, 
after oyer, the defendant pleaded generally that the condition 
was performed. The plaintiff replied that one Dorr commenced 
an action against one Hilton, and delivered his writ for service to 
the defendant Young, who attached personal property of Hilton, 
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and made return of the writ ;---that judgment was recovered 
against Hilton, and the execution thereon delivered to one Bow

man, another of the plaintiff's deputies, to be served ;-that 
neither the sheriff nor either of the said deputies kept said prop
erty ;-that Bowman committed Hilton to prison, but nothing was 
ever obtained of him ;-that thereupon the plaintiff was sued by 
Dorr for the alleged misconduct of the plaintiff and his said depu
ties, in not satisfying the execution out of the prop.erty attached, 
and for suffering the same to be wasted and lost ;-and that in 
said action Dorr recovered against the plaintiff the amount of his 
debt against Hilton, and costs, ·which the plaintiff had paid. 

The defendants rejoined that the recovery against Urn plaintiff 
was not had for the fault or neglect of Young in his said office. 
And the plaintiff rejoined that the recovery against him was for 
the official misfeasance and malfeasance of Young. 

At the trial before the Chief Justice 1 the plaintiff read in evi
dence a copy of the writ and judgment in the case of Dorr against 
him, in which it appeared that the sheriff pleaded that neither he 
nor either of his said deputies were guilty, &c. and the jury found 
that the said Bowman was guilty, and assessed damages for the 
plaintiff Dorr to the amount of his debt and costs. The plaintiff 
then offered parol proof to shew that the judgment was in fact 
recovered for the negligence and misfeasance of Young, prior to 
the misfeasance of Bowman with respect to the property so 
attached and the proceedings under the execution. But the 
Judge excluded the evidence, and nonsuited the plaintiff, reserv
ing the question for the consideration of the whole Court. 

The cause being called up at this term for argument, .11.llen for 

the plaintiff, moved the Court for leave to replead and file a new 
surrejoinder, alleging that the judgment against him was for the 
misconduct of Bowman, occasioned by the prior misconduct of 

Young, in not keeping the property attached, but suffering it to 
go back into the hands of Hilton the debtor ;-and to shew that 
this mot.ion was within the power of the Court, and the practice 
in similar cases, he cited Perkins v. Burbank 2 .;llass. 81. Make

peace v. Boyce 2 .Mass. 430. .!liken v. Sanford 5 Mass. 499. 
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Parkinson v. Wentworth 11 o1Wass. 26. Limerick .!J.cademy v. Davis 
11 Mass. 118. Brock v. Hutchinson 11 Mass. 124. Phillips v. 
Bridge 11 .Mass. 242. Langdon v. Potter 11 Mass. 316. J}_nies 
v. Savage 14 .lllass. 425. Conner v. Henderson 15 .Mass. 319. 
12 .Mass. 513. 15 Mass. 494. 

R. Williams, on the other side, denied the application of these 
cases ; and contended that no motion to replead could be heard 
till the nonsuit was first set aside ; and this question must be 
disposed of, according to the facts stated in the Judge's report. 

MELLEN C. J. delivered the opinion of the Court. 

Though the plaintiff's motion is somewhat novel in this stage 
of the cause, this not being the point reserved ; yet though we 
deny the motion, we do not do it on that account, but because we 
think it would not avail the plaintiff, nor change the nature of his 
claim. We have been furnished with the new surrejoinder which 
he has moved for leave to file. It seems to be a departure from 
the replication, and directly at variance with the verdict and 
judgment therein set forth, and which he offered in evidence at 
the trial ;-and as this motion is addressed to our discretion, we 
look to the whole cause, and decide upon the usefulness of such 
a surrejoinder. Besides, he does not deny the correctness of the 
charges made against Bowman, of negligence and omission, nor 
the correctness of the verdict as to him ; but would now allege 
in the proposed surrejoinder that such negligence and omission on 
the part of Bowman were occasioned and produced by the negli
gence and misconduct of Young, in not keeping the property by 
him attached, but suffering it to go back into the hands of Hilton 

. the debtor. This is only an indirect mode of contradicting the 
verdict and judgment, neither of which is liable to impeachment 
in this manner. Besides, the wrong of Bowman is none the less 
because occasioned and produced by Young ; at least so far as 
relates to the present action. It is not easy to perceive how 
such could be the fact ; each deputy acting independently of all 
others. The present action is understood to be brought for the 
use of Bowman ; but if the facts now offered could ever have 
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availed him, they should have !been urged in the defence of the 
action by Dorr against the present plaintiff. 

Then as the pleadings in the case now stand, it appears that 
the point in issue was whether the judgment recovered by Dorr 

was for the misfeasance or nei~Iect of Young. The rejoinder 
denied,-the surrejoinder affirmed it. The plaintiff on the trial 
read in evidence a copy of the record of the case Dorr v. Thatcher, 
by which it appeared that the declaration charged both the depu
ties, Young and Bowman, with o1ficial negligence and misconduct; 
and Thatcher, the sheriff, pleaded that neither he nor either of 
his deputies was guilty. The jury by their verdict found the said 
Bowman guilty, and him only. The proof offered and rejected 
by the Judge who sat in the trial of the cause, was intended to 
shew that the judgment was not recovered against the present 
plaintiff for the negligence and misconduct of Bowman, but "for 
"the negligence and misfeasance of said Young, prior to the mis
" feasance of said Bowman with respect to the property so 
"attached, and the proceedings in said execution ;"-and the 
question is whether it was properly rejected. It does not 
appear by the record that Young was erer guilty, either before or 
after Bowman was ;--but if he was, the only mode of proving that 
a judgment_ was recovered for his misconduct is by the record of 
such judgment, and the record in the present instance expressly 
negatives that fact. It is evident that the jury, on examination 
of the evidence, found it applicable to the charge against Bowman 

only, and accordingly found him guilty. The effect of the reject
ed proof, if admitted, would have been to contradict the record 
of the verdict and of the judgment thereon rendered ; and of 
course it was properly rejected, and the nonsuit is accordingly 
confirmed. 
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CATE vs. THAYER. 

The line of the town of Dresden being described, in the act of incorporation, as 
running a north-north-east course, including the whole of a certain farm, when 
in truth that course would not include the whole farm ;-it was resolved that the 
line of the farm should prevail, as being the more certain monument, and more 
evidently intended by the legislature. 

This was a writ of entry for possession of certain lands describ
ed as lying within the town of .11.lna. The t~nant claimed the 

I 

premises under a sale by the collector of the town of .11.lna, for 
non-payment of taxes ; and the demandant claimed them as lying 
within the town of Dresden, and being part of the estate of the 
late Dr. Gardiner. 

1 In a case stated by the parties, it was agreed that the premises 
were part of the land formerly belonging to the estate of Dr. 
Gardiner ;-and that by the act incorporating the town of Dres
den, the line of that town was described as "beginning on the 
" easterly side of Kennebec river, on the line that divides the town 
" of Pownalborough from the town of Woolwich ; from thence. 
" running upon the said line three miles ; from thence upon a 
" straight line to the middle of the great bridge on the county 
" road leading from Sheepscut river to Kennebec river, erected 
"over Dr. Gardiner's mill-brook, so called; from thence on a 
"north-north-east course to the northern line of said town, including 
" the whole of the farm or land there belonging to the estate of the said 
"Dr. Gardiner ; from thence by the said northern line to Kenne
" bee river, thence down the said river to the first mentioned 
"bounds," &c. It was further agreed that a line running from 
said bridge a due north-north-east course, would leave the premises 
in the town of .!1.lna ;-but that a line running from said bridge to 
the northerly line of said town so as to include the whole of the land 
belonging to the estate of Dr. Gardiner at the time of the incorpora
tion, would leave the demanded premises in Dresden. These 
two parts of the description of the line in the act of incorporation 
being inconsistent with each other, the question was, which of 
them should prevail? The line had never been agreed on be
tween the towns, both of them claiming the land in dispute ; but 
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it was agreed that the estate of Dr. Gardiner was surveyed, and 
its limits well known, long before the incorporation. 

This question was submitted without argument, by Sheppard 
for the demandant, and .8.llen for the tenant ;-the latter only 
referring to Howe v. Bass 2 Mass. 380. Pernam v. Wead 6 JJ1ass. 
13l. .IJ.iken v. Sanford 6 .Mass. 494. 

MELLEN C. J. delivered the opinion of the Court as follows. 

It appears that long before the town of Dresden was incorpor• 
ated, Dr. Gardiner's farm or tract of land had been run out and 
located; but the division line between .IJ.lna and Dresden had never 
been agreed upon; but, on the contrary, the towns have been 
constantly disputing respecting its true position. By the terms 
of the act incorporating Dresden, it seems very clear that the 
legislature intended that the Gardinei· farm or land should all be 
included in that town;-and it seems also from the language of 
the act that they must have supposed and believed that a line 
running north-north-east from the bridge to the north line of the 
town would include it. It now appears, however, that it will 
not; but that such a line leaves the demanded premises in .IJ.lna. 
What then is the construction to be given to the grant to Dr. 
Gardiner ? The first directory is the manifest intention of the 
legislature, that the Gardiner farm should be included in Dresden. 
The second is that rule of construction which requires that what 
is more certain should prevail over that which is less certain, where 
there is any disagreement between different descriptive expres• 
sions employed in a deed;-or, to use more simple language,
that where the length or course of a descriptive line will not agree 
with a known and fixed monument which is named in the deed, 
then the inaccuracy of the line must give way to the certainty 
and truth of the monument. This is a perfectly familiar princi
ple of construction, applicable in all cases, excepting, perhaps, 
those wherein the disagreement or contradiction is unusual and 
extravagant. It is needless to cite authorities in support of this 
position. We do not see why this rule of construction is not 
applica\Jle in the case before us. Both parts of the descriptive 
character of the line from the bridge to the north line of the town 
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cannot be true, because they are at varii:mce. The given course 
of the line does not include the ·whole of the Gardiner farm or 
land, but only a part of it. In the present case the Gardiner farm 
or land is a known and immoveable monument. And as the course 
of the line varies from this monument, it must, so far as it varies 
from it, give place to the monument; in the same mann~r as 
though the line from the bridge had been stated to run a course 
north-north-east by the margin of a certain river, to the north line 
of the town. In such a case, if there be a variance either way, 
the course of the line must give place to the course of the river, 
as the more certain description;-but there could be no mistake 
as to the margin of the river. In the case at bar, instead of the 
words " including the whole farm," &c. we must read-" or so 
as to include the whole farm," &c. There is no other mode of 
effectuating the intentions of the legislature, and of preserving a 
consistent course of construction. It is our opinion that the action 
cannot be maintained. The plaintiff must be called, according to 
the agreement of the parties. 

MARR i,s. PLUMMER. 

Where a note was indorsed and delivered to one person, for the use of another who 
was absent, the indorsee paying no consideration for the transfer; and an action 
was commenced against the maker, the indorsee being still absent, and having 
no knowledge of the facts;-but after his return he supported the suit, and claim
ed the note as his own ;-it was holden that this subsequent assent was a ratifi
cation of the prior transactions; and that the objection that the plaintiff had no 
interest in the note, at the commencement of the suit, could not be sustained . 

.!lssumpsit by the indorsee against the maker of a promissory 
note, dated ,]Way 26, 1818, payable to James .Marr,, the father of 
the plaintiff, or his order, in three years from the date with 
interest. · 

It appeared at the trial of this action before Weston J. that 
-soon after the note was dated it was indorsed by the payee in 
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blank, and delivered to R. W. to secure a debt due to the pro· 
prietors of the Kennebec purchase ;-that soon after the note 
became due, the debt for which it was pledged having been other
wise adjusted, the wife of the payee, he being absent, and having 
authorized her to act for him in hi5 absence, particularly in refer
ence to this note, sent for the note, having a written order from 
her husband therefor, and directed a suit to be brought upon it in 
the name of her son the plaintiff, who also was then absent, hav
ing no knowledge at that time of 'what was done ;-but on his return 
he supported the suit, and was present at the trial, claiming title 
to the note. The suit was commenced soon after the plaintiff 
attained the age of twenty-one years, and it did not appear that he 
had paid his father any consideration for the transfer of the note. 
It was also proved that the payee was in embarrassed circum
stances, and that he had conveyed to the plaintiff other property 
to a considerable amount. 

The claim of the plaintiff was resisted on two grounds ;-first, 
that the note was obtained originally by fraud; to which point evi
dence was offered, but the jury found it for the plaintiff ;-second, 
that at the commencement of the suit the plaintiff had no legal 
title to the note, and the action was brought without his direction 
or knowledge. 

But the Judge ruled, and so instructed the jury, that the plain
tiff having ratified and approved the act of his attorney, the 
note having been delivered to the latter indorsed in blank, and the 
suit directed in the name of the plaintiff, by the agent of the holder 
and proprietor, the plaintiff avowing the suit, and claiming an 
interest in the note, he had made out a sufficient title thereto, to 
authorize him to sustain the action in his own name. A verdict 
was thereupon returned for the plaintiff, which was taken subject 
to the opinion of the whole Court upon the correctness of the 
Judge's instructions to the jury. 

Stebbins, for the defendant, contended that when the action 
was commenced, the plaintiff had no interest in the note, and so no 
cause of action; and there is no honest reason to be given why a 
party should be permitted to sue in another's name, when the 
case would admit a suit in his own. A transfer is a contract; to 
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which it is essential that there should be parties, and a delfrery of 

the thing sold. Yet here, the son was absent in a distant region, 
having no knowledge of the transaction, paying no consideration 
whatever, and having no agent, general or special, to act for him. 
Can he thus be made the owner of the note without his knowledge 
or consent, and this, too, by contract? No delivery having been 
made to the plaintiff, the note was never transferred to him. 
Chitty· on Bills, 91, 116. Grant v. Vaughan 3 Burr. 1516. If 

the bearer of a note, which he did not fairly come by, can sustain 
no action upon it; neither can an indorsee, in circumstances like 
the present. .Miller v. Race 1 Burr. 460. Hilton's case 2 Show. 

235. Bowman v. Wood 15 Mass. 534.-To cause a suit to be 

instituted in the name of a person having no interest in the demand, 
is by our law an indictable offence; and such was this suit when 
commenced. The plaintiff's claim therefore originates ex turpi, 

and it is against"the policy of the law to enforce it. 

R. Williams, for the plaintiff, answered that it was enough if 
the person holding a note had power to discharge it. It is not 
material whether the plaintiff held the note absolutely, or in trust; 
-if he could discharge the maker it was sufficient. And this any 
one may do, who becomes possessed of a negotiable note without 
fraud. Little v. 0' Brien 9 .,Mass. 423. The indorsee is never 
required to shew a consideration for the indorsement. 3 Cranch 
208. 

MELLEN C. J. delivered the opinion of the Court at the ensuing 
I 

term at .9.ugusta. 

By the report it appears that the note in question was duly 
indorsed by the payee in blank, and afterwards put in suit in the 

name of the plaintiff, by the special direction of the authorized 
. agent of the payee ;-and that though the plaintiff was absent 
when the action wa~ commenced, he was present when it was 
tried,-maintaining it in person, and claiming an interest in the 
note. It is urged that the note was never delivered to the plain

tiff, and so no interest vested in him prior to the commencement 
of the action. A formal delivery was not necessary. It is true 
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the suit was instituted without the plaintiff's knowledge; but 
there is no proof that it was done with any corrupt or improper 
motive; and as the plaintiff pursued the action, claiming the ben
efit of it, this sanctions it from the beginning, and it therefore is 
not open to objection by the defendant on this account. . 

· We do not perceive any weight in the circumstance of the 
payee's embarrassment, or the want of proof of the plaintiff's 
having paid a full consideration for it. In an action founded on a 
note payable to bearer, the plaintiff is not holden, except in sus
picious cases, to prove how he came to the possession of it. The 
possession and production of it in court, is prima Jacie proof of his 
title to it. Chitty on Bills, 51. In an action by an indorsee against 
the maker of a promissory note, the plaintiff has only to prove 
the handwr~ting of the promissot, when formally denied, and the 
handwriting of the indorser. On these facts he is entitled to re
cover, without proving or even alleging in the declaration that 
the indorsement was made for a valuable consideration. This is a 
fact of no importance to the maker, unless he has a defence which 
would be good as between him and the promissor only, and not 
against an indorsee for a valuable consideration, without notice. 
See Little v. 0' Brien 9 .Mass. 423. 3 Cranch 208. Chitty on 
Bills 51, 59, 60, 63. 175 innotis: Tylerv. Binney 7 .Mass. 479. 
Bowman v. Wood 15 ./lfass. 534. Lovell u. Everton 11 Johns. 52. 

It seems that the defendant was perrp.itted to introduce proof 
for the purpose of impeaching the note on the alleged ground of 
fraud, as fully as though the action had been in the name of the 
original promissee; but he failed in the attempt. After this we 
do not perceive any reason for him to complain. The judgment 
in this action will protect him against any other on the note; and 
the plaintiff's discharge of the judgment will be good and effec
tual. The motion to set aside the verdict is overruled, and there 
must be judgment thereon for the plaintiff. 
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KEEN vs. SPRAGUE. 

Where a minor, at a great distance from his father, entered into a contract of labor 
for another, which he performed; and the party afterwards refused payment, in
sisting that he acted only as the agent of a third person, with whom the minor 

was induced, by his own de~titute situation, to settle, taking his negotiable note 
payable at a distant day for the balance due ;-it was holden that the father was 
not concluded by these proceedings, but might instantly maintain an action for 

the wages of the son, against the party with whom he originally contracted. 

A new trial will not be granted for the purpose of discrediting a witness by shewing 
contradictory testimony from his own deposition given at an early stage of the 

same cause; the deposition being on the files of the Court, but aecidentally 
omitted to be read. 

Jlssumpsit for wages earned bythe plaintiff's son, a minor in the 
service of the defendant, at a place in the British province of New 
Brunswick, called Miramichi. At ~he trial at the last term before 
Weston J. the plaintiff's son being admitted~ a witness, though 
objected to by the defendant, testified that in .May 1820, he went 
from his father's house in this county, without his consent, to ,Mi
ramichi, in company with the defendant ;-that he was then little 
more than nineteen years of age ;-that after seeking employment 
elsewhere, he agreed to work for the defendant at twenty dollars 
per month;-that he was set to work with a company of men who 
were said to be in the employment of the defendant and of Eli 
Sprague and Jlmbrose Snow, and usually denominated Eli's gang, 
to distinguish them from another company of men who were called 
the defendant Nathaniel's gang;-that the defendant in two or 
three instances gave him directions about the work, and once 
attempted to reduce his wages; but refusing to work for a less
sum, the defendant told him to continue his labor as before;-that 
during the time he was thus employed, which was about a year, 
he received at a store, which appeared to be under the direction 
of said Eli and Jlmbrose, divers goods;-that on applying to the 
defendant for the balance of his wages the defendant denied that 
he owed him or had employed him, and referred him to said Eli 
and Jlmbrose ;-that he at first refused to apply to them, insisting 
on payment from the defendant; but afterwards, having no money 
to bear his expenses home, he did go to Snow, who made no ob-
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jection to paying him, and did pay him twenty dollars in money, 
and gave his negotiable note for the balance, deducting the amount 
of the goods charged to him on the books of the store ;-which 
note his father, on his return, refused to receive in payment for 
his wages, and which still remained in his or his father'·s hands; 
-and that this settlement was made only in consequence of his 
necessities, the defendant refusing to pay him, and he having no 
other means to raise money to return to his friends. 

The plaintiff proved by other witnesses that his son was hired 
by the defendant, at the price stated, as the defendant told them; 
-that they also were hired by him, and labored, in the same 
manner;-and that Snow was reputed insolvent. 

The defendant proved by two witnesses that he, and Eli 
Sprague, and Snow his partner, transacted business at .Miramichi, 
their workmen sometimes beini; together, and the plaintiff's son 
being generally employed in what ·was called Eli's gang;-that 
the son had said that he had labored a year for Eli and Snow, for 
whom he also said the defendant had hired him to work; and that 
he had taken Snow's note, which he preferred to Eli's, and with 
which he was perfectly satisfied. 

It also appeared that Eli Spragite, .Jl.mbrose Snow, and the de
fendant all lived in the same house; where all the workmen also 
boarded when not at work in the woods. And it did not appear 
whether the lumber which the two gangs got out and prepared for 
market, was kept separate or together. Snow's note was made 
payable in a year, and was not yet due. 

Hereupon the Judge instructed the jury, that if they were 
sa,tisfied from the evidence, that the defendant hired the son of 
the plaintiff, without communicating to him his connection with 
Eli Sprague and .11.mbrose Snow, if he was in fact their agent, the 
defendant was responsible for his wages, notwithstanding he might 
think proper to direct him to labor with men employed by said 
Eli and .11.mbrose;-that it was the duty of the son to labor accord
ing to the direction of his employer;-and that the connection 
between the latter and the other persons did not impair the plain
tiff's claim upon him, provided the defendant hired his son, and 
did not inform him, until after the labor was performed, that he 

had any other person to look to but himself;-that if this. were 
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the fact, it was a violation of his contract to refuse payment, and 
turn the son over to Snow;~and that his su'bsequent settlement 
with Snow, and the note .taken by him for the balance, did not 
exonerate the defendant, founded, as it was, in necessity on the 
one part, and imposition upon a minor on the other.-Under this 
direction the jury returned a verdict for the plaintiff; which was 
to be set aside if the son ought not to have been admitted a wit
ness, or if the Judge's directions to the jury were erroneous; or 
if the verdict was against evidence, or greatly against the weight 
of evidence; a motion being filed by the defendant for these two 
latter causes, at common law. 

At this term the defendant was permitted to file a further mo
tion for a new trial, grounded on the fact that the plaintiff's son 
had formerly given a deposition in the cause; which was on file, 
and should have been read to the jury here; in ·which he testified 
that his father did consent to his going to ,Miramichi ;-and that 
the defendant being absent at the trial, and his counsel also being 
absent by reason of indisposition, the gentleman who conducted 
the ~ause on his part, on that emergency, had no knowledge of 
the existence of the deposition. 

Orr, for the plaintiff, opposed this motion on the ground that 
the evidence was not necessarily contradictory ; and that the 
deposition was · on the files, and within the knowledge of the 
defendant ;-and might have been used on the trial, with proper 
vigilance. The whole case, he said, addressed itself not to the 
Court, but to the jury, by whom it had been correctly settled . 

.!J.llen, for the defendant, contended that his client was merely 
the agent of Sprague and Snow ; and that his principals being 
sufficiently disclosed by the facts in the case, which the son, who 
was the plaintiff's agent, could not have misunderstood, the 
defendant ~,as not personally liable. He also objected that a 
negotiable note having been given in payment, the verbal contract 
was thereby extinguished ; and that the father, having adopted 
the agency of the son in entering into the contract, was bound by 
all his acts relating to it, and consequently by the settlemenL 

-liastly lie insisted that if the plaintiff would avoid the settlement, 
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he must first give up the note which had been received under it, 
especially as it was negotiable, and not yet dishonored. Tobey v. 
Barber 7 Johns. 71. Badger i,. Phinney 15 Mass. 359. Reeve's 
Dom. Rel. 244. 

MELLEN, C. J. delivered the opinion of the Court. 

The case on the report presents three questions. 

1. Was the plaintiff's son properly admitted as a witness ? 
2. Were the instructions of the Jttdge to the jury correct ? 
3. Is the verdict against evidence or the weight of evidence? 
As to the first question, we see no reason to doubt the correct-

ness of the decision, and this point has not been urged in the 
argument. The father never consented that his son, the witness, 
should labor for the defendant on his own account, and for his own 
benefit ;~and as this action is prosecuted by the father, who 
claims his son's wages, it is clear that if the witness, had any 
interest or bias on his mind, it must have been against that interest 
or bias that he testified. Of course this objection fails. 

As to the second question-it appears that the fact was properly 
left to the jury, whether the defendant hired the plaintiff's son 
without communicating to him his connection with others, if there was 
any such connection ; and the jury have found that he did. They 
have thus found that the la,bor was done on the credit of the 
defendant, and in reliance on his promise to pay for it ;-they have 
found that if the defendant was in fact the agent of others in mak
ing the contract, he did not act as such, or make his agency known 
until after the labor was performed. In such cases the promise 
binds the man who makes the contract. Sumner/J.dm'r. v. Williams 
8 .Mass. 198. .Mauri v. Heffernan 13 Johns 58. Rathbon v. 
Budlong 15 Johns. 1. 

With respect to the note given by Snow, it seems i.t was made 
payable to the plaintiff's minor son, for the balance• due for his 
labor ; according to the settlement made between them. This 
adjustment was made and the note received by the son without 
any authority from the father; and on the son's return, the father 
absolutely ref used to receive it ; and it seems Snow is considered as 

insolvent. Under these circumstances it is clear the note never 
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was sanctioned by the father ; and as he never received it, he is 
not to suffer because it has not been returned to Snow ; and if the 
son has retained it improperly, the father is no more answerable 
for that neglect, than he was for his conduct in undertaking to dis
charge the original demand Qy taking the note of a man unable to 
:eay it. 

In addition to this, all the evidence which was offered to shew 
that the defendant took an undue advantage of the situation of the 
son-a stranger in a strange land-at a great distance from his 
home and his friends, has been considered by the jury, who had a 
right to consider it, and, if they thought proper, to pronounce the 
defendant's proce.edings an imposition. Their verdict is satis
factory proof that in their opinion the note vvas given for the 
purpose of imposition, and that the plaintiff's son was induced to 
receive it under the influence of that imposition. It is a satis
faction to us to find the law and equity of the case so perfectly 
agreed. The motion to set aside the verdict on account of the 
decision and instructions of the Judge cannot be sustained. 

As to the motion for a new trial, at common law, on account of 
the verdict being against evidence, or greatly against the weight of 
evidence, as alleged ; we need only say that the facts reported, do 
not, in our opinion, p);.esent any foundation on which such a motion 
can be supported-and the Judge who tried the cause has not 
certified to us any dissatisfaction with the verdict. 

Neither do we feel disposed to disturb the verdict for the rea
sons alleged in the motion filed at the present term. The depo
sition of the witness varies only in one particular from his testi
mony on the stand ; in all others it is entirely consistent ; and is 
moreover supported by other witnesses who testified in the cause, 
and the whole was left to the jury. Besides, the counsel for the 
defendant knew of the existence and contents of the deposition, 
which was also on the files of the Court ; and in communicating 
the facts of the cause to the gentleman who argued it for him to 
the jury, it was incumbent on him to have stated this also. 

Judgment on the 1.1errlict. 
VOL. Ill. 12 
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WHITTIER vs. GRAFFAM. 

If the maker of a promissory note be absent at the time it falls due, the demand of 
payment should he made at his domicil, if he have any ;-otherwise, diligent 
sear.ch for him will be sufficient. 

Notice of the non-acceptance or non-payment of a promissory note or bill of ex
change may be given through the post office ;-aliter of a demand of payment, 
unless by express consent of the maker or drawer, or by known usage regulating 
the contract. 

IN this action, which ,,vas assumpsit, the defendant was charged 
in the first count as indorser of a note of hand, duly presented for 
payment at its maturity, and notice given ;-in the second count, 
the plaintiff alleged diligent but ineffectual search for the maker; 

. and due notice to the defendant ;-the third count charged him 
as guarantor of the note ;-and the others w-ere the common 
money counts. The note was in these words,-" Portland, Sept. 
"28, 1819. For value received I promise to pay to Jacob 
" Graffam, or John Whittier, or Joseph Pilsbury, the sum of one 
" hundred and fifty dollars in twelve months from this date. 
" Wm. Wallace." 

At the trial, which was before the Chief Justice, it appeared 
that Graffam, Whittier, and Pilsbury bought a schooner of one 
Francis, and gave a note for the purchase money, which came 
into the hands of one Foste1·. Afterwards Graffam being at Port

land, exchanged the schooner, of which he was master, with 
Wallace, for a small sloop, taking, for the difference, the note in. 
question, and another of about the same amount payable in six 
months. On the return of Graff am, this latter note was indorsed 
in blank by Whittier, and delivered by him to Foster in payment 
of the balance due on the note originally given to Francis for the 
schooner; but Wallace being caUed on, and failing to pay it when 
due, Whittier was sued as indorser, and compelled to pay the note. 

It further appeared that Graffam indorsed and delivered the 
note in controversy to the plaintiff, in consideration of a written 
engagement given at the same time by the plaintiff to him, of the 
following tenor :-" Thomaston, Nov. 1, 1819. Received of 
"Jacob Graffam two hundred and ten dollars, in consideration 
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"whereof I hereby agree to pay a certain note of hand, dated 
"./1.pril 16, 1819, for one hundred and forty seven dollars and sev
" enty two cents, given by said Graffam, myself, and Joseph 
H Pilsbury to William Francis, payable in six months from date 
"thereof with interest, and I hereby agree to indemnify and save 
"harmless the said Graff am from said note and all expenses which 
~, may arise thereon. John Whittier." 

When this note became due, Wallace was absent at sea. He 
belonged to Portland, where he had a family residing ; but was 
then a man of no property. 

The plaintiff's agent, on the day the note became due, put 
into the post office at Thomaston, a letter addressed to Wallace, 
at Portland, demanding payment of the note ; and on the same 
'day another to the defendant at Camden, giving him notice that it 
was dishonored. 

Upon this evidenoe a nonsuit was entered by consent of the 
parties, subject to the opinion of the whole Court upon the ques
tion whether the action could be maintained. 

Thayer, for the plaintiff, contended that he had used all the 
diligence necessary for him, in order to charge the defendant as 
indorser of the note ;-and that it was not incumbent on him to 

have sent the note to the maker's residence, he being absent 
from home, without having left any agent, or property to pay it. 
Any _thing more than was actually done would have been but an 
unmeaning ceremony. And he cited 4 Mass. 44. 8 Mass. 260. 
and 11 .Me,ss. 436. But he further insisted that if the defendant 
was not liable by his indorsement, yet he ought to be holden on 
the common counts, the note having proved to be of no value, and 
the plaintiff having indemnified him against the joint note given to 
Francis. Chitty on Bills 97. Kyd 91, 198. 

Wheeler, for the defendant, said that he was not chargeable as 
indorser, under any circumstances, because he had put his name 
on the note merely for the purpose of transferring his interest in 
it to the plaintiff, and not to create any new obligation. Griffin 
v. Goff 1.2 Johns. 423. .R.nderson vt Drake 11 Johns. 114. But if 
it was not so, yet the plaintiff had not entitled hims'elf to this 
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remedy, because he had not presented the note for payment, at 

the residence of the maker. Frneman v. Boynton 7 ~lass. 483. 

MELLEN C. J. delivered the opinion of the Court as follows. 

It has been in .]Jfassachusetts the immemorial usage for indorsees 

of notes not negotiable to declare against the indorsers as on a 
negotiable note. Jonesv. Fales 4 Mass. 245. The same princi

ple wrn apply in this State. The first and second counts are on 

the supposed liability of the defendant as indorser. The thfrd 

count charges the defendant as guarantor of the note ; and the 

fourth count is for monie~ had and received, laid out and expended. 

We are of opii1ion that the action cannot be maintained upon the 

first or second cannot. As Wallace lived in Portland at the time 

the note became due, having there a home, wife and family, the 

note should have been presented to him there for payment ; or a 

demand of payment made or left at his dwelling house. The 

absence of Wallace at sea, cannot be considered as an excuse for 
the plaintiff's omission in the present instance ; nor can his pov
erty. .Diligent inquiry and search would have been sufficient, 

had Wallace absconded before the note became due ; leaving no 

agent, or family or home where a demand could be made ; but, 

it seems his home was known to be at Portland ; because the 

letter which was sent by mail, and which is relied on as a legal 

demand of payment, was directed to Wallace at that place. 

Notice of non-acceptance or non-payment, may be given to a drawer 

or indorser through the post-office ; but a demand of payrnent can

not be made in this manner, unless by consent of the person on 

whom the demand is to be made. Such consent may be express, 
or be implied from a settled usage well known to him. Numer

ous cases might be cited to these points. Several have been 

mentioned by the defendant's counsel; but we only state the cases 
of Fl'eenian v. Boynton 7 Mass. 483, and Lincoln o/ Kennebec 
Bank v. Page 9 Jltfass. 155, and Lincoln o/ Kennebec Bank v. 

Hammond 9 Mass. 159. These cases shew the general rule, and 
the exceptions from it. 

As to the third count, there is not a fact in the case tending to 
shew that the defendant ever guarantied the payment of the note 
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at all events ; or made any other stipulation except what was 
created by indorsing his name in blank ; and there being nothing 
done by him beyond this, the law determines the nature of the 
liability which this indorsement imposed ; and in the case of 
Josselyn v . .9.mes 3 .Mass. 27 4, it was decided that a man cannot him
self warrant to a third person the payment of a note made payable 
to himself, and not negotiable. But it is contended that the action 
may be maintained on the fourth count, though the defendant may 
not in any manner be bound by his indorsement, on the ground that 
the note, so indorsed, was of no value and that the plaintiff has 
derived no advantage therefrom, and has yet been compelled to 
pay to Foster the amount of the note, against which he engaged to 
indemnify the defendant, and several authorities have been cited 
in support of this position. We do not consider them as applica
ble to the case before us. In the cases cited, the person 
receiving the bill or note in payment, did not;take the security of 
the indorsement of the person from whom he received it ; but 
trusted to the responsibility of the person who drew the bill or 
m~de the note, which proved of no value ; but in the present 
case the plaintiff took the security of the defendant's indorse
ment; and as he has lost the benefit of the defendant's conditional 
liability by his own negligence, he must not now convert this 
liability into an absolute one, by charging the defendant on the 
fourth count. 

Judgment for the defendant. 

WoonnuRY vs. NoRTHY. 

After an arbitrator has made and published his award, he cannot re-examine the 
merits of the case, even to correct an error, without consent of the parties. 

An arbitrator is admissible as a witness to testify the time when, and the circum
stances in which, he made his award. 

Tms was assumpsit on an award made .9.pril 7, 18.23, under a 

parol submission of all demands, entered into Jan. 12, 1822 ; 
and was tried upon the general issue before Smith, J. in the 
Court below, from which it came up by exceptions taken by 
the plaintiff to a nonsuit ordered, pro Jorma, by the Judge. 
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The arbitrator, being admitted a witness for the defendant, 
though objected to, testified that he met and heard the parties 
March 4, 1822, and on the same day made and published his 
award, which he delivered to the plaintiff, and of which ht: 
addressed a letter of notice to the defendant, but did not know 
whether it reached him or not ;-that he awarded to the plaintiff 
$18,55 debt, and costs taxed at $41,50, which last sum included 
both the costs of arbitration, and the costs of a former suit men
tioned in the submission ;-that in JJ;Jarch 1823, the plaintiff's 
counsel handed him back the award, requesting him to give the 
parties a further hearing, and observing that the Court did not 
allow costs ;-that thereupon he notified the parties to attend at 
a further hearing ; but the defendant not attending, and the , 
plaintiff introducing no new evidence, he made the award declared 
on, in which he awarded for the plaintiff the sum of $68,05, as 

damages, being the amount of the former damages and costs, with 
eight dollars added for costs of arbitration subsequent to the for
mer award ;-and that after making the first award, supposing 
his authority determined, he conversed freely respecting it, with 
the plaintiff and his counsel, and told them he thought the defen
dant in the wrong. It also appeared that the plaintiff had 
commenced a suit on the first award at .R.ugust term 1822, which 
he discontinued for want of proof of notice to the defendant, 
though such proof "\-Vas afterwards discovered to exist. 

.R.llen, for the plaintiff, now moved that the nonsuit be set aside; 
and he contended,----1 st. That the authority of the arbitrator 
continued till revoked ; for which he cited 16 Johns. 205 ;-and 
2d. That the costs were within a reasonable construction of the 
power of the arbitrator, this mode of terminating controversies 
being to be favored, and entitled to a liberal exposition, for the 
public good. The better authorities are in favor of the allowance 
of costs ;-Cutter v. Whittemore 10 Mass. 442. Kyd 152. 14 
Johns. 161-and this Court being confined by no decisions to the 
contrary, he contended that this enlarged construction of the 
power of arbitrators was most consonant with the maxim interest 
reipublicre ut sit finis litium. 
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Stebbins for the defendant, rested his argument on the position 
that the arbitrator's office ceased with the publication of the first 
award ; after which all the proceedings were coram non judice ; 
and that the' submission was a private contract, involving no pow
er to award costs. The dicta in the books which seem to the 
contrary, relate wholly to rules at nisi prius. 1 Com. Dig . 
.flrbitrement E. I, 2. 

MELLEN C. J. at the succeeding term at .flugusta, delivered 
the opinion of the Court. 

In this, as in other actions of assumpsit, the general issue is a 
denial of all the material facts stated in the declaration, and ren
ders it necessary for the plaintiff to prove them. On this issue, 
then, the_ defendant may contest the fact of submission,-of mak
ing the award, and of notice thereof prior to the commencement 
of the action; because all these facts are necessary to create an 
obligation on the part of the defendant to pay to the plaintiff the 
sum awarded. Hence it was competent for the defendant to 
prove any fact tending to shew that the arbitrator was not author
ized to make the award in question, although the submission had 
been proved as alleged; and for this reason the objection to the 
testimony of the arbitrator cannot be sustained, at least so far as 
it related to the time when, and the circumstances in which, the 
award was made. The question is whether the arbitrator had 
any. authority to make the award declared on, bearing date .!lpril 
7, 1823. It appears that pursuant to the submission bearing date 
Jan. 12, 18.22, the arbitrator made an award on the 4th of March, 
18.22, delivered it to the plaintiff's counsel, and addressed notice 
of it to the defendant, though there is no proof that it was ever 
received; that the arbitrator considered himself discharged of all 
further trust, and conversed with the plaintiff and his counsel 
freely on the subject; and as he thinks, expressed his opinion that 
the defendant was in the wrong. 

It further appears that the plaintiff considered the arbitrator 
as having made his final award, because he commenced an action 
on the award of ,Mm·ch 4, 18.22, at the .!J.ugust term of the Court 
ef Common Pleas next following; and it was admitted by the par-
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ties during the argument, that for want of proof of notice to the 

defendant of the award thus made, the suit was discontinued.

After all this, the submission was handed back to the arbitrator 

in March 1823, who, after having given notice to the parties, 

proceeded, in the absence of the defendant, to re-examine the 
cause, and made the award on which this action is founded, and 

therein awarded eight dollars more to the plaintiff than the amount 

of the former award, being for costs of the second trial. On 

these facts, it is difficult to conceive what authority the arbitrator 

had to make any further decision respecting the questions submit

ted to him, after he had completed his first award, and delivered 

it to the plaintiff's counsel. No consent of parties has ever been 

given for the continuance and exercise of his authority after that 

time. The authorities on this subject appear to leave no room 
for doubt. Oro. Jae. 584. 4 East 584. 6 East 309. 8 East 

53, and Kyd on .flwards 118-125. On this ground,without notic

ing any other objection, we are of opinion, that the last award is 
void, and of course this action cannot be maintained. 

The exceptions are overruled, and the judgment of the Court 
below is affirmed. 

THE INHABITANTS OF ALNA vs. PLUM.MER. 

It is within the ordinary powers and duties of towns in this State, in which no dis
tinct and separate parish or religious society is established, to provide for religious 
instruction ; and for this purpose they may raise and assess money to support 
ministers, and to build and repair meeting houses. 

Rights accruing to towns in their parochial and others in their municipal capacity, 
may well be vindicated in the same action. 

In this action, which was assnmpsit, the writ contained two 

principal counts ;--one being for monies paid for the support of 
the defendant's wife as a pauper., she being found in .fllna, in want 

of immediate relief, and for monies paid to the town of Dresden, 

for a judgment rendered against the plaintiffs for the like cause ; 

-and the other being for the price of a pew in a meeting house 
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erected by the plaintiffs, which was struck off at vendue to the 
defendant, averring the tender of a sufficient deed of the pew, 
with warranty, &c. 

The defendant pleaded in abatement that these counts were 
improperly joined, the first cause of action accruing to the inhab
itants " in their corporate or political capacity, including all the 
inhabitants of the town, "-and the other accruing to them " in 
their parochial capacity," the pew being in a house of religious 
worship; an,d divers inhabitants of the tovvn, naming them,' not 
being " members of the religious society or parish composed of 
" the inhabitants of Alna in their said parochial capacity." 

The plaintiffs replied that the meeting house was built on a 
certain de!cribed lot of land, of which, and of the house and pew, 
they were seized in fee simple "as a body politic and corporate." 
To which the defendant demurred, because the plaintiffs had not 
shewn whether the second cause of action accrued to them in 
their politic_al or their parochial capacity. 

Stebbins, in support of the demurrer, adverted to the fact ex
isting from the earliest settlement ·of the country, that every 
town, when incorporated, has parochial, as well as municipal 
powers, and becomes in fact a parish, as well as a town. Yet it 
is not one and the same, but two distinct corporations~ and in the 
affairs of the parish none but parishioners can vote. The estates 
also, of the parish, are subject to different rules of alienation, 
some being inalienable without the consent of the minister, and 
the seisin being in him in jure parochire. .9.ustin v. Thom<:,s 14 
Mass. 338. 4 Mass. 573. l Greenl. 364. 13 .Mass. 192. 3. 
Mass. 296. to.Mass. 430. 1 Mass. 190. Minotv. Curtis 7 Jlllass. 
441. 

Being thus distinct corporations, they cannot join in this suit. 
It is not enough for the plaintiffs to say that they as a town own 
the ground on which the building stands; for it does not neces
sarily follow that the owner of the soil is owner also of the house 
erected on it. And if it were otherwise, yet it exceeds the 
power of the town, as such, to hold a house for religious worship~ 
and any real estate purchased for that purpose, must be regarded 
as parochial property. Baker v. Fales 16 .Mass. 488. 

VOL. III, 13 
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Orrr and .9.llen, e contra, contended that the objection was not 

well taken in this form, as it put the ownership of the property 

in issue in a plea in abatement; which is not allowable, it being 
to the merits of, the action. Bakerv. Jewell 6 .;Wass. 460. Hart 
v. Fitzgerald 2 ,Mass. 509. Cunverse v. Symmes 10 JJfass. 377. 
Thompson v. Hoskins 11 Mass. 419. The plea that there is a 

parish in .lllna, distinct from Le town, or that there ever has been 
any separation of the to,-\"ll and parish, is also bad in form. 

But the objection cannot be sustained in any form. It goes to 

the utter inability of the town to convey any estate in fee, on which 

a meeting house may have been erected. But though the town 
may, in some cases, discharge parochial duties, and hold property 

applicable to parish purposes, yet it is not therefore divided 
into two distinct corporations; but it merely controls a partic

ular portion of property, as trustee for whom it may concern. 

For any injury to this property, the town alone can sue, although 
the damages recovered might enure to the benefit of a part only 
of the citizens. 

WESTON J. delivered the opinion of the Court at the ensuing 
term at .fl.ugusta, as follows. 

It is not averred by the plea in abatement, that the inhabitants 
of .lllna no longer have capacity to act as a town in matters of a 
parochial nature, by the formation therein of a separate and dis

tinct parish; but it is alJeged that, at the time of the commence
ment of this suit, certain persons, citizens of .R.lna in its political 

capacity, had ceased to be members of the relig-ious society, 

composed of the inhabitants of that town. And by chap. 114, 
sect. 1, of the revised statutes of this State, such persons are 

excluded from voting, "whenever the inhabitants of any town are 
" legally assembled to act on any subject, relating exclusively to 
" parishes." But their corporate character and capacity, as a 
town, remains unchanged. The inhabitants assemble and act as 
a town; and every inhabitant, as such, qualified as the law directs, 
has a right to vote; unless he has, by his own act, withdrawn 
himself from them as a religious society, and from the obligations 

which they may assume in that capacity. 
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It is, and long has been, within the ordinary powers and duties 
of towns, in which no distinct and separate parish or religious 
society has been established, to provide for religious instruction. 
To this end they may vote and assess money for the erection and 
repair of meeting houses; and for the support and maintenance of 
ministers. And, in furtherance of these objects, they may ente1· 
into contracts, for the violation of which they may sue and be 
sued. If the two causes of action united in this writ, had been 
made the foundation of two suits, instead of one, the plaintiffs 
in each must have sued by the same name. The inhabitants of 
the town of .!J.lna have but <me name, and constitute but one cor
poration. But it is said that their parochial capacity is distinguish
able from their muncipal; and that their rights in the one must be 
vindicated in a separate action, and cannot be combined with 
claims in the other. 

The case is not analogous to one, in which a plaintiff might 
attempt to unite in the same action a claim in his own right with 
one, which he prosecutes en autTe droit. When the inhabitants of 
a town; in which there is no separate parish make provision for 
religious instruction, by the erection of a meeting house, or by 
voting and assessing money for the maintenance of a minister, they 
are as beneficially interested in these objects, as when they vote 
and assess money for the support of schools. Funds raised for 
all these purposes, are paid into the common treasury, from 
which they are drawn and appropriated, under the authority of 
the town. When the town ceases to have parochial rights and 
duties, by the establishment therein of a separate parish, it is suc
ceeded by a new corporation, having a distinct organization and 
separate officers; and the town as such can no longer make or 
enforce any contracts of a parochial nature. But until that event 
takes place, we are not aware that there exists any legal objec
tion to the joinder of the two causes of action, set forth in the 
plaintiff's declaration. 

We are, therefore, of opinion that the plea in abatement is 
bad; which renders it unnecessary to consider the objections made 
to the replication. 

Judgment of responcleat ouster. 
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HASKELL, petitioner, vs. BECKET. 

The Court,in the exercise of its dicretion, will not grant a review on petition, where 
the object is merely to discredict a witness who testified at the trial ;-nor because 

one of the jury was not impartial, or was hostile in his feelings to the pedtioner, 
if this fact was known to the petitioner before the trial ;-nor because a juror 
had expressed a general opinion of the cause before the trial, if it appear that he 
had formed no judgment of the merits, and stood indifferent between the parties. 

On such an application the juror ought to be called, to explain his own feelings and 

declarations, and he may be examined gen01;ally in support of the verdict. 

The petitioner in this case prayed for a review of a suit here
tofore decided between him and the respondent; in which he 
represented that the verdict was improperly returned against 
him, because one of the jurors did not stand impartial between 
the parties, but had, before the trial, formed and expressed a 
decided opinion against the petitioner's right to recover; and had 
also manifested and expressed sentiments of prejudice and hos
tility against the petitioner, inconsistent with that fairness and 
impartiality which by law is required of jurors ; and that one of 
the defendant's witnesses had, since the trial, confessed that his 
knowledge of the facts he swore to was derived wholly from the 
statements of the party who called him. 

At the hearing of this petition it was proved by the petitioner 
that the juror alluded to had said, prior to the trial, that Haskell 
had better settle the action, for he thought he would lose it; and 
at the same time complained of Haskell's having wronged him in 
some former dealings between them. 

The juror himself, being called by the respondent, testified 
, that before the trial he had heard both parties speak of the mat
ter in dispute a number of times,-that there had been much 
conversation on the subject,-and that he had entertained an im
pression that if the facts generally stated were true, the cause 
would be decided against the petitioner; which impression he had 
stated to the witness called on the other side. But he said he 
had not formed any opinion of his own upon the merits of the cause, 
but came to the trial without any bias or prejudice in his mind, 
and with the determination to decide according to the evidence 
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which might be given in Court. He admitted that two or three 
years ago there had been a misunderstanding between him and 
the petitioner, to whom he expressed his. dissatisfaction at the 
time, but that the excitement of his feelings on that occasion had 
long since subsided. 

He also testified, as did another juror, that on going into their 
room the jury very soon agreed on a verdict for the defendant, 
and that he was one of the last to give his opinion. 

Some attempt was made to ascertain from this juror some 
facts tending to impeach the verdict, but the inquiry was stopped 
by the Court, who said that to such facts it was not the pratice to 
permit jurors to be interrogated; though they might be examined 

generally in support of the verdict. 

PER CuRIAM. The legislature has repealed the law granting 
reviews of right, because of the temptation it afforded to the 
crime of perjury; but for the advancement of justice it has refer
red the same subject to the general discretion of this Court. In 
the exercise of this discretion the Court will endeavor on the one 
hand to prevent the mischiefs which existed under the old law, 
and on the'~ther to preserve in all its purity the trial by jury. 

It is alleged by the petitioner that the trial of his cause was 
not a fair one, because one of the jurors entertained feelings of 
hostility against him, resulting from supposed injuries which the 
petitioner had offered him. How far this fact, if unexplained, 
might go, it is not necessary now to determine; yet of itself it 
might probably, i{1duce the Court to.send the cause to another jury. 
But it seems to have been as. well known to the petitioner before 
the trial, as now; and if he would object to the juror for this 
CQuse, the objection should have been taken at the trial. Not 

being taken then, it is waived. 
It is also stated by the petitioner that the juror had formed and 

expressed an opinion unfavorable to his cause. But this is 
explained in a satisfactory manner by the juror himself, who is 
very properly called for this purpose. Indeed whenever the 
verdict is impeached for any cause of this sort, the jurors impli
cated ought to be permitted to exph1in. Here the juror had 
heard much conversation respecting the cause, and upon the state-
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ments made by the different parties, if they should prove to be 
true, he anticipated a certain result. But of the truth of these 
statements he does not seem to have entertained any distinct 
opinion, much less to have formed any judgment of the merits of 

the cause, or to have attempted to weigh them. It does not 
appear therefore that he stood any otherwise than indifferent 
between the parties. 

As to the other ground stated in the petition, it cannot be sus
tained. It is not the practice of this Court to grant a review on 
petition, where the object is merely to impeach the credibility of 
~ witness who testified at the trial. 

Petition dismissed, withoitt cost8. 

SNOW & AL. vs. HALL. 

Where a count in trespass, quare clausum fregit, and a count de bonis asportatis 
were joined in one writ, and in the Court below judgment was ren~ered upon a 
verdict for the defendant, from which the plaintiff appealed to ftiis Court, in 
which a verdict was returned for the defendant upon the first count, and for the 
plaintiffs upon the second, and their damages assessed at less than a hundred 
dollars ;-it was holden that this was not an action of trespass quare clausum 
fregit, within the meaning of Stat. 1822, ch. 193, sec. 4; and that the defen
dant was entitled to his costs accruing since the appeal. 

IN this action, which was tried before the Chief Justice at the 
sittings after this term, a question was moved by Orr for the 
defendant, respecting his right to costs since the appeal ; and 
.llllen, for the plaintiffs opposing the claim of costs, the Chief 
Justice reserved the point for consultation, and in the following 
term at .11.ugusta the opinion of the Court was given and the case 
stated as follows, by 

WESTON J. By the statute of 1822, ch. 193, establishing the 
Court of Common Pleas, sec. 4, it is provided that any party, 
aggrieved, at the judgment of any Court of Common Pleas, in 
any personal action, wherein any issue has been joined, in which 
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the debt or damage demanded shall exceed one hundred dollars, 
and in any action of replevin, or action of trespass, quare clausum 
fregit, ejectment or real action, may appeal therefrom to the 
Supreme Judicial Court. And when any such appeal in any per
sonal action, except actions of trespass quare clausum Jregit, and 
actions of replevin, wherein the value of the property replevied 
shall, by the finding of the jury, exceed one hundred dollars, shall 
be made by any plaintiff, and he shall not recover more than one 
hundred dollars debt or damage, he shall not recover any costs 
after such appeal ; but the defendant sha11 recover his costs on 
such appeal, against the plaintiff, and shall have a separate judg .. 
ment therefor. The first count in this declaration is quare clau
sum fregit ; the second, de bonis asportatis. The jury have fuund 
for the defendant upon the first count, and for the plaintiffs upon 
the second ; and have assessed their damage at less than one 
hundred dollars. It is stated by the Judge, who tried the cause, 
that, as to one of the plaintiffs, there was no pretence whatever 
of title in the locus in quo. Tpe plaintiffs appealed from the 
judgment of the Court of Common Pleas; and the defendant now 
moves the Court to allow him his costs, after the appeal. The 
plaintiffs resist this motion ; and claim to be allowed their costs 
in this Court, on the ground that their action is trespass, quare 
e lausum fregit. 

No restriction is imposed by law upon appeals to this Court, in 
all cases where the title to real estate may come in question. 
And access to this Court is further facilitated, by allowing actions 
6f this description to be brought directly here, without passing 
through the Court of Common Pleas. But is this an action of 
trespass quare clausum fregit, within the true intent and mean
ing of the law ? To give it this name alone, would give but an 
imperfect idea of what it is in fact. Prior to the finding of the 
verdic.t, it might, with quite as much propriety, have been de
nominated an action of trespass de bonis asportatis ; and it is only 
as such that it has been sustained by the verdict; which negatives 
the cause of action, set forth in the first count. We cannot, 
therefore, regard this as an action of trespass quare clausum, 
within the meaning of the law under consideration. To do so. 
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would be virtually placing actions of trespass de bonis asportatis, 

upon the same ground as to appeals, which the legislature cer
tainly did not intend with actions qtiare clausum ; because the 
restriction in regard to the former species of action might always 
be evaded by joining a formal count in quare clausum, not intended 
to be supported. And in the same manner, and upon the same 
principle, both these classes of actions might be brought here by 
original process, returnable to this Court. The motion of the 

defendant is sustained ; and the plaintiffs are to be restricted to 
their costs in the Court below. 
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PERLEY vs. LITTLE. 

Where, upon trial of an issue of fact, the evidence offered by the plaintifi~ and not 
controverted by the defendant, is deemed insufficient to maintain the action, the 

Court may order a nonsuit; and this is no infringement of the Declaration of 
Rights, sec. 20, which secures the privilege of trial by jury. 

Nor does the ordering ofa nonsuit, in such case, in the Court below, abridge the 
right of appeal secured by Stat. 1822, ch. 193, sec. 4, such order being subject to 
revision in this Court by bill of exceptions in the nature of appeal, by the same 
statute sec. 5. 

Proof that 1he defendant said-" If I owe you any thing, I will pay you; but I 
owe you nothing,"-is not sufficient evidenco of a new promise to avoid the 
bar of the statute of limitations. 

IN assumpsit for fees as attorney at law, the defendant pleaded 
the statute of limitations in bar of the action. At the trial in the 
Court below, before Whitman C. J. the plaintiff proved a letter 
received from the defendant after the services performed, but 
more than six years since, in which he promised to pay for the 
services claimed in this suit ; and also proved that within six 
years past the defendant said to him, " If I owe you any thing on 
that claim I will pay you ;-but I owe you nothing." On this evi
dence the Judge directed a nonsuit, on the ground that it was not 
sufficient to take the case out of the statute ; to which the plain'" 

VOL. lJJ. 14 
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tiff filed exceptions, alleging that the evidence was sufficient, 
and that the Judge had no authority to order a nonsuit without 
consent of the plaintiff, but should have submitted the evidence 

tb the jury. 

Clark, for the plaintiff, now contended that a nonsuit could be 
entered only by request of the defendant, as he only had a right to 
demand the plaintiff. And the plaintiff is in no case compelled 
to become nonsuit after appearance, even in a Court of final 
jurisdiction. 2 Tidd's Pr. 797, 798. 2 Bl. Rep. 239. Watkins 
v. Towers. 2 D. o/ E. 279,281. 3 D. o/ E. 662. 1 Burr. 358. 
Cowp. 483. 1 Stra. 267. 2 Stra. 1117. 3 Bl. Com. 316,376. 
Const. of .Maine, Deel. Rights, ~·ec. 20. .Macbeath v. Haldimand 

ID o/ E. 176. 
In this State, where the right of appeal to a higher tribunal 

depends upon the rendition of a judgment upon verdict or demur
rer, if it were in the power of the Court below to order a 
peremptory nonsuit, the plaintiff might be deprived of his right of 
appeal at its pleasure. It is necessary, therefore, for the pres
ervation of this right, that when the party joins an issue to the 
jury, it should be found for or against him, under the direction of 
the Court. 

To the point that the evidence was sufficient to prove a new 
promise, he cited Cowp. 548. Bicknell v. Keppell 1 New Rep. 
19. Bryan v. Horseman 4 East 599. Baillie v. Inchiquin 1 Esp. 
435. Clark v. Bradshaw 3 Esp. 155. Lawrence v. Worall Peake's 
Ca. 93. Leaper v. Tattcn 16 East 420. Sluby i,. Champlin 4 
Johns. 469. Lloyd v . .Maund 2 D. o/ E. 670. 5 Maule o/ Scb.c. · 
75. 2 Barnw. o/ JJ.ld. 760. Danforth v. Fowler 11 Johns. 146. 

Little, pro se, said he had given no attention to the first point,.. 
because he supposed the nonsuit consented to ;-but if it was not, 
yet as the case does not shew that the plaintiff was nonsuit against 
his consent to that mode of deciding the cause, it is to be pre
sumed that he had no objection to it. 

As to the matter pleaded in bar, he referred the Court to 
Lawrence z,. Hopkins 13 Johns. 288. 11 Johns. 146. 15Johns5l 1. 
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MELLEN C. J. delivered the opinion of the Court as follows. 

It has been objected by the plaintiff's counsel that the nonsuit 
ordered by the Court of Common Pleas in this case was irregular 
and without legal authority ; and that for this reason, we ought 
to set it aside, as an exception was filed against this decision or 
order. It appears that no proof had been introduced, except by 
the plaintiff; and as this was deemed incompetent to maintain 
the action, admitting it to be true, the Court considered it useless 
and improper to permit the cause to proceed ; because there 
were no facts for the jury to try, or evidence to compare and 
weigh, as in cases where proof has been produced on both sides. 

In a case like the present, we think that Court has a right to order 
a nonsuit ; because if its opinion of the law is mistaken, and 
upon the facts proved by the plaintiff, the action is maintainable, 
the error may be corrected and the plaintiff be restored to his 

· rights by filing an exception to the order and decision of the 
Court, as was done in the present instance. The provision in 
the declaration of rights alluded to by the plaintiff's counsel, is 
in no way violated or affected by such a proceeding. There is 
no privilege in a trial by jury to establish facts which are admit
ted by all concerned to be true. The case, however, is very 
different as to the right of that Court to enter a default and judg
ment against a defendant, who answers and claims to have a trial 
by the jury ; as we have decided in the case of Frothingham v. 
Dutton 2 Greenl. 255. We refer to that case for the reasons of 
the distinction. We are therefore of opinion that the Court 
below had a legal authority, in the exercise of its judicial func
tions, to order a nonsuit ; subject to the revision of this Court as to 
the correctness of the legal principles on which it was ordered, 
on exceptions filed by the plaintiff. 

The next question is whether, upon the facts proved, the opin
ion excepted against was correct ; if so, the judgment must be 
affirmed ; if not, it must be reversed, the nonsuit set aside, and 
the cause must stand for trial. It cannot be necessary to exam
ine the long catalogue of decisions upon the question, what words 
amount to an acknowledgment of a debt, or a new promise, 
sufficient to take a case out of the statute of limitations. The 
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cases are in many instances contradictory ; often presenting 
distinctions which now appear to be more nice than wise ; more 
ingenious than substantial. They discover plainly on the part of 
the Court a disposition, as far as possible, to give such a con
struction to the language made use of by the defendant, as to 
save the plaintiff's demand from the operation of the statute ; as 
though its provisions were prejudicial to the community, and of 
course, that it was the duty of Judges to stand as centinels to 
watch critically against the approach of danger to the rights of 
those, who are extremely inattentive to those rights themselves. 
Less refinement would have left the law upon the subject more 
certain ; and more effectually produced the beneficial conse
quences anticipated to result from such a statute. In the 

t 
construction of contracts the Courts are al ways desirous of 
ascertaining the meaning of the parties ; an~, if consistent with 
legal principles, of carrying that meaning into effect : and it is 
not easy to perceive why so plain a rule should have been 

departed from, in many instances, in the construction of those 
expressions, relied upon as amounting to a new promise or an 
acknowledgement of a debt. Yet such has certainly been the 
case ; but it is equally true that a more rational and consistent 
construction has been gradually introduced, and has received 
high judicial sanctions. "\'Ve wi1l notice a few cases to shew the 
correctness of the foregoing observations. In Trueman v. Fenton · 
Cowp. 548, Lord .]lfan.fwld says that these words, " I am ready 
to account, but nothing is due to you, '~-and much slighter ac

knowledgments, will take a debt out of the statute. This 
seems only a dictum of Lord .JJ!Ians.field ; as the case itself did not 
involve any question depending on the statute of limitations. In 
Bryan v. Horseman 4 East 599, there was an explicit acknowl
edgment on the part of the defendant that 26l. of the plaintiff's 
demand then remained due. In Lawrence v. Worrall Peake's Ca. 

93, these words were hel~ by Lord Kenyon sufficient ;-" What 
an extravagant bill you have delivered me !" In Rucker v. Han

nay, 4 East 604, note, these words were considered as proper for 
the consideration of the jury as an acknowledgment ;-" since the 
bill cf exchange ( on which the action was founded) became due, 

(which was more than six years before) no demand for payment 
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had been made on him." In Peters v. Brown, also cited by the plain
tiff', 4 Esp. 46, there was an express admission of the debt. The 
defendant said to the witness, " I can't pay you; I must pay Mr. 
Peters (the plaintiff') first, and then I will pay you." In the case 
Clark v. Bradshaw 3 Esp. 155, Lord Kenyon held that, because 
the defendant acknowledged '' the plaintiff' had paid money for 
"him twelve,or thirteen years before, but that he, the defendant 
"had since become a bankrupt, by which he was discharged as 
"well by law as equity, from th,e .length of time," these words 
took the case out of the statute. In Bailie v. Inchiquin I Esp. 

435, the defendant, by his letter, clearly recognised the justice 
and existence of the plaintiff's demand and his own liability. In 
the case of Leaper v. Tatton 16 East 420, the Court considered 
the debt as taken out of the statute by this language of the 
defendant,-that he had been liable, but was not then, because 
it was out of date, and that he could not pay it. These are the 
strongest cases cited by the plaintiff' 's counsel ; and there seems 
to be at least a latitude of construction in some of them. More 
recent cases, ho,vever, in England and in this country, have 
established, in several instances, more liberal principles in rela
tion to this subject. According to some of these, where the 
acknowledgment of the debt is accompanied by a declaration of 
the party that he intends to insist on the benefit of the statute, 
the case will not be taken out of it. Danforth v. Culver 11 Johns. 
146. Murray v. Tilby 5 Binn. 576. In Rowcroft v. Lomas 4 
.711. ~· S. 458, the Court stated that " something more must be 
"proved than a bare acknowledgment that the thing is unsatisfied 
'' to give effect to that which is per se destroyed." In that case 
the defendant confessed he signed the note ; but added that he 
had not paid it, and never would ;-that it was out of date, and the 
law would not compel him to pay it. In Clemenston v. Williams 8 
Cranch 7 4, the Court decided that the acknowledgment must be 
that-the debt remains still due. 

In- that case, a debt had been contracted by partners, and one 
of the partners who was not sued, when applied to, said " that 
"the account was due, and that he supposed it had been paid by the 
" defendant, but had not paid it himself and did not know of its 
"being paid.''-The Court did not consider this as sufficient to 
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take the case out of the statute; and .Marshall C. J. observed 
that " the statute was not enacted to protect persons from c1 aims 
,, fictitious in their origin; but from ancient claims, whether well 
" or ill founded, which may have been discharged, but the evi
" dence of discharge may be lost.-It is not sufficient to take 
" the case out of the act, that the claim should be proved or 
" acknowledged to have been originally just; the acknowledg
" ment must go to the fact that it is still due." He further 
observed that the decisions had gone full as far as they ought 
'to be carried, and that the statute of limitations should be res-
pected as other statutes, and not be explained away. This decision 
is one of high character and importance. In Sands v. Gelston 

15 Johns. 511. Spencer C. J. in delivering the opinion of the 
Court says-" It would be doing violence-to say that there is 
" evidence from which a promise may be inferred, to pay a de
"' mand, the justice and equity of which, as well as the defendant's 
"' liability to pay it, is utterly denied." By these principles we 
may test the declarations of the defendant. If he had only said, 
-" if I owe you any thing on the above mentioned claim, I will 
pay you," the words would take the case out of the statute, the 

debt being proved to be due ;-but he added in the same sentence, 
" but I owe you nothing." This absolute denial is at least a bal
ance for the preceding conditional promise; and all the sentence, 
taken together, amounts to nothing, and leaves the original demand 
just as it stood before. But even without this express denial, the 
conditional promise would not avail the plaintiff, for the case pre
sents no proof or offer of proof that the defendant did then owe the 
plaintiff anything; and yet such proof is necessary in cases of such 
conditional acknowledgment or promise. Doubts, uncertainties 
and equivocal expressions, ought not, by construction, to be con
verted into promises or a~knowledgments. The plain and fair 
meaning of the party making use of the expression should be sought 
for, and then permitted to have its legitimate influence, and 
nothing further, in the decision of the question. 

We are of opinion the nonsuit was proper, and that it must be 
~on firmed. 

Judgment for the defendant. 
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JEWETT & AL. vs. HODGDON. 

Where, in a petition for a road, the particular courses between the two termini were 
expressly designated 0 at the time of its signature; but afterwards the petition 
was amended by striking out the intermediate courses, and praying for the loca
tion of a road between the same termini, in such direction as the locating com
mittee should think expedient; it was held that such alteration absolved from 
the contract those petitioners- whose private interests it might materially affect. 

This action, which was assumpsit for money laid out and ex
pended, was tried upon the general issue in the Court of Common 
Pleas before Smith J. and came up by writ of error upon excep
tions taken to his opinion. 

It appeared that in the year 1818, the plaintiffs and defendant, 
with several other persons, subscribed a petition addressed to the 
Circuit Court of Common Pleas, which then had the powers of a 
Court of Sessions, praying for the location of a county road "from 
.9.nthony Bracket's in .R.ugusta, " at the town road leading through 
" Sidney commonly called the middle road, and running nor
therly" by certain houses and monuments particiilarly specified in the 
petition, to" Pullen's mills in the town of Waterville." At a meet
ing of some of the petitioners, the defendant not being present, it 
was agreed that the plaintiff.'i should take charge of the petition and 
procure the establishment of the road, if practicable. The plain
tiffs entered the petition at the next term of the Court to which 
it was addressed, and paid the expenses of that term;-but the 
Court, being of opinion that the intermediate courses and direc
tion of the road, as specified in the petition, were not such as it 
would be for the public interest to adopt, recommended an amend
ment of the petition, by striking out all the description except the 

· two termini of the road, and praying for the location of a road be
tween these termini,'in such a direction as a committee to be appointed 
by the Court should deem expedient. Pursuant to this intimation the:
plaintiffs' attorney amended the petition, and thereupon at .R.ugust 
term, 18.20, obtained the acceptance of a road, located according 
to the petition as thus amended. In the prosecution of this busi-

~ ness, the plaintiffs expended a large sum of money. There was 
no evidence of any express consent of the defendant that the 
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plaintiffs should be his or the petitioners' agents, or that the 
petition should be amended; nor did it appear that he had any 
knowledge of the amendment. 

The plaintiffs, upon this evidence, claimed of the defendant his 
rateable proportion of all the expenses incurred, or at least of so 
much as accrued prior to the amendment of the petition;-which 
the defendant resisted on the ground that it had been altered in a 
material part without his consent, and greatly against his interest. 
And the Judge directed the jury that if they believed that the 
road had been laid out in a different direction or place than was 
contemplated by the defendant, and if, by its being laid out as it 
was, the defendant did not derive the advantages from its estab
lishment, which he expected when he signed the petition, they 
must consider the alteration of the petition as material, so far as 
he was concerned; and that he was thereby released from all 
obligation to contribute, unless he expressly constituted the plain
tiffs his agents, with authority to make the alteration, or had 
expressly assented to it when made. The jury, under these 
instructions, found for the defendant, to which the plaintiffs ex
cepted. 

R. Williams, for the plaintiffs, adverted to the usage and prac
tice of the Court of Sessions, as long established and well known in 
this county, requiring petitioners for roads to bear the expenses 
of their location; and contended that the undertaking of the peti
tioners in this case ought to be interpreted by reference to that 
usage; and that each party must be understood to stipulate for 
the payment of his proportion of such expenses as were usualJy 
paid by petitioners; and to assent that the attorney to whose care 
the petition might be entrusted:, should exercise his own discre
tion as to the mode of effecting their general desi~n. This was 
declared by them to be a public enterprise, pursued from public 
motives, and for the public convenience ;-to obtain the location 
of a road from one terminus, by a cours.e generally indicated in the 
petition, to the other. All lawful means to effect this object 
were within the legitimate range of the agent's powers; and are 
necessarily to be inferred, from the nature of the original associ
ation. Sproatv. Porter9.Mass'. ,300. 12Mass. 190. And as the 
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amendment tended to facilitate the attainment of this object, the 
alteration was not material to 'the defendant; and he was bound 
by natural justice to bear his proportion of the expense of con
ducting the joint concern. 

Boutelle, for the defendant, admitted the general principle 
assumed on the other side, but denied its application. He insisted 
that where the course of the road was particularly specified in 
the petition, and was afterwards altered in a material part with
out the express assent of the petitioners, they were absolved 
from the contract. .Middlesex Turnpike Corp. t,. Locke 8 JJ!Jass. 
268. The same v. Swan 10 Mass. 384. Had the whole under
taking been reduced to writing, and the petition inserted in it as a 
part of the contract, the alteration would be manifestly within 
the principle of those cases in which the defendant has been holden 
discharged. The plaintiffs have voluntarily waived their right of 
calling on him, by altering the contract into which he entered ; 
and substituting a new petition which he never signed, and which 
cannot legally be read in evidence in the case.· Masters v . .Milr 
ler 4 D. o/ E. 320. Powell v. Divett 15 East 29. Hatch v. Hatch 
9 Mass. 307. Barrett v. Thorndike 1 Greenl. 73. N. Hamp. 
Rep. 95. 

MELLEN, C. J. delivered the opinion of the Court as follows. 

The error assigned consists in the instructions which the Judge 
of the Court of Common Pleas who tried the cause gave to the 
jury: in which he stated to them that if they should find certain 
facts to be true, they must consider the defendant as released 
from his obligation to contribute towards the payment of the ex
penses in question; unless he expressly constituted the plaintiffs his 
agents, with authority to make the alteration in the petition, or 
had afterwards expressly assented to such alteration. It is con
tended that these questions should have been left to the jury; so 
that they might, if they thought proper, infer an implied appoint
ment of the plaintiffs as agents, with power to use their sound 
discretion and make the alteration in the petition, if found neces
sary or expedient; or an implied subsequent assent to such alter
ation. In this case there was no proof of au express appointment, 

VOL. III. 15 
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or express assent-or that the defendant knew of the alteration or 
amendment of the petition, untH after the commencement of the 
present action. The jury, therefore, could not presume an 
implied assent to the amendment; because it could not possibly be 
given without knowledge of such amendment. We cannot, for 
this reason, perceive any incorrectness in the instructions of the 
Judge in this particular. But it is urged that the signing of the 
petition by the defendant and others, must be considered as con
conveying an authority to some of the petitioners to act as 
agents for the others, in taking those legal measures which they 
must have known to be necessary to procure an adjudication of 
the Court of Sessions upon the subject of the petition;-and that 
therefore, no express appointment of the plaintiffs as agents was 
necessary; and that at any rate, as they were appointed expressly 
by sorne of the petitioners, though the defendant was not present, 
he must be considered as assenting to the agency; and that such 
implied assent and agreement to this arrangement ,vas a proper 
subject for the consideration of the jury, and should have been 
submitted to them for decision, according to the case of Sproat 1). 

Porter o/ al. Allmving this argument its full force, and that such 
implied premise might have been fairly found by the jury, still it does 
not follow, that the implied agreement extended any further than 
to the usual prosecution of the petition which the defendant had 
signed, and the legal mode of obtaining a decision of the Court of 
Sessions upon the prayer of that petition, as it was when signed by 
him. It was undoubte<lly a strong inducement to him to sign the 
petition, that the contemplated road was essentially to benefit 
him as an individual, in case it should be located according to the 
prayer of the petition, and in the course therein specially describ
ed; but by the amendment of the petition, all intermediate objects 
were struck out, and only the termini of the contemplated road 
were left. This change was ver,r material, and has operated to 
the private disadvantage of the defendant, defeated his expec
tations, and in all respects disappointed him. Of all this he was 
ignorant until long after the road was located.-He now says to 
the plaintiffs " I have never signed such a petition as the Court 
acted upon;-1 have never petitioned for such a roc1.d as you have 
procured to be laid out;-and I never would have petitioned for 
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auch an one ;-I am injured and not benefitted as I expected to be and 
should have been, had the road been laid out as I requested." The 
amendment, we think must be considered as a new petition, so far 
as it regards the defendant and such new petition he never signed, 
and of course he is not answerable for any of the expenses incur
red after the amendment; and as the act of the plaintiffs was nof 
done by the consent or even knowledge of the def end ant ; as they 
did not pursue, but relinquished the object which the defendant 
had in view; and never attempted to obtain a decision of the 
Court upon the prayer of the petition as it was when signed; we 
think they have, by thus abandoning the original object, lost all 
claim on the defendants-and accordingly the judgment of the 
Court of Common Pleas is affirmed with costs. 

JEWETT & AL. VS. CORNFORTH. 

Where a petition for a road was altered after its signature, and one of the peti
tioners, being sued for hi!i proportion of the expense incurred in prosecuting it, 
claimed to be absolved from the contract on the ground of the alteration, it is 
for the jury to determine whether the alteration was material. 

Where a payment has been made by several, from a joint fund, they may join in au 
action for reimbursement. 

An agreement made pending a suit, that it shall abida the event of another action, 
cannot be set up as a bar to such suit, if the party afterwards chooses to pro

ceed. 

Tms action was similar to the preceding case of Jewett~ al. v. 
Hodgdon, being against another of the same body of petitioners, 
and brought to compel him to contribute his proportion of the 
expenses of prosecuting the common cause. 

At the trial below, before Smith J. the same points were 
taken as before, and ruled in the like manner ; the Judge refus
ing to decide· on the materiality of the alteration, but leaving it 
wholly to the jury. 

It was further proved that the defendant, when he signed the 
petition, declared to another petitioner, that he wished Jewett, one 
of the plaintiffs, to take charge of the petition and get it through. 
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This, it was contended, only constituted him a special agent to 
carry the petition forward in its then existing form;-but the 
Judge considered it as evidence from which the jury 1night infer 
that Jewett was authorized to make the alteration. 

It further appeared that the petitioners for the road were 
charged in divers bills for services and expenses of the commit
tees for viewing and laying out the road, and of the attornies em
ployed about the same; which bills were receipted as paid by the 

present plaintijjs. And hereupon !it was contended that the plaintiffs 
should not have joined in one action, but that each one should have 
brought his suit for the mohey by him paid. But this objection 
the Judge overruled. 

The defendant then offered to prove that five several actions, 
against as many of the petitioners, had been commenced by the 

present plaintiffs before a Justice of the peace, of which the pre
sent action was one ;-and that it being supposed that they a_ll 
rested on the same principles and facts, it was agreed between 
the defendant and the plaintiff's attorney that this action should 
be continued in the Justice's 'court without costs, · and should 
abide the event of another of the five actions against one Hallet, 
which was carried by appeal to the Court of Common Pleas;
and that the issue of that suit was for the defendant. But this 
evidence was rejected by the Judge ;-and a verdict being re
turned for the plaintiffs, the defendant filed exceptions at common 
law. 

Boutelle, for the original defendant, maintained the positions 

assumed at the trial below; and cited Banorgee v. Hovey 5 .Mass. 

36. Graham v. Robinson 2 D. o/ E. 282. Brandt o/ al. v. Boul
cott 3 Bos. o/ Pul. 235. 

R. Williams~ for the plaintiffs, cited 3 D. o/ E. 779. 2 Saund. 
116, note 2. 5 East 225. 

MELLEN C. J. delivered the opinion of the Court as follows. 

This case differs in several respects from that of Jewett~- al. v. 

Hodgdon, which has just been decided. But in the present case, 

however, as well as in that, a question has been made and urged 
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in argument, whether the express authority given by the original 
defendant, to the original plaintiffs, to act as agents for him and 
the other petitioners, to take charge of the petition and get it through, 
(as the parties have expressed it,) authorized them to make the 
alteration and amendment of the petition which has been men
tioned. In the progress of the trial it seems that the Court was 
requested to decide whether such alteration was material as it 
regarded Cornforth; but the Judge was of opinion that this was a 
question proper for the consideration of the jury; and this opinion 
we approve. The -exceptions disclose nothing further on this 
point. In the decision of the case before·us, we are strictly con
fined to the facts which the exceptions present; and it does not 
appear that the alteration or amendment of the petition was in 
any manner material to Cornforth. Now we have decided in the 
case of Patridge v. Ballard 2 Greenl. 50, that the materiality of 
the alteration should be established, in order to release the peti
tioner from his original engagement; and we have proceeded on 
the same principle in the before mentioned case of Jewett o/ al. v. 
Hodgdon. As, therefore, we have no facts before us, shewing 
the alteration in the present case to be material to Cornforth, there 
is no reason for considering him as absolved from his contract in 
consequence of such alteration. This renders it unnecessary for us 
to decide whether the express authority delegated to the agents, 
did or did not authorize them to make or consent to it. Thus far 
we do not discover any error in the opinions of the Judge who 
tried the cause. It was in the next place urged that the plain
tiff could not legally join in the action, but should have sued · 
several actions. We do not perceive the force of this objection. 
Jewett and his associates were joint agents-acting jointly in their 
proceedings; and it seems that the sums paid by them for expen
ses, &c. were paid by them jointly, and receipts given shewing 
such facts. According to several of the cases cited for the orig
inal plaintiffs, when a payment has been made by several from a 
jointfund, they may join in an action for reimbursement. There 
is no• error in this opinion. As to the last objection, founded on 
the special agreement made by the original plaintiffs with Corn
forth, that this action should abide the decision of the action against 
Hallet, we cannot entertain a doubt. The agreement was made 
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long after the promise on which the action was founded. And 
there are so many authorities shewing that an after contract cannot 
be pleaded in bar of an action on a former one, that we need not 
cite them. Neither can it furnish a defence on the general issue. 
If Cornforth would avail himself of the contract, he must do it by 
a cross action against JfJ'W.ett & al. on account of its violation. 
This objection also fails. 

The judgment appears to us to be in nothing erroneous, and it 

is therefore affirmed with costs. 

WINTHROP vs. CURTIS. 

Construction of the limits of the Plymouth patent. 

A grant of a tract of land extending " the space of .fifteen miles on each side of 
Kennebec river," is to be located in Emch a manner as that every point in the 
exterior line shall be exactly fifteen miles from the nearest point of the river. 

Tms action, which was a writ of right, was in effect a contest 
between the Proprietors of the Kennebec purchase,· demandants, 
and the Pejepscot Proprietors, tenants, concerning the western 
limits of the Plymouth patent, so called. 

This patent bore date Jan. 16, 1629, and was a grant from the 
Council of Plymouth to William Bradford and his associates, of 
"all that tract of ]and or part of .N'ew England in Jlmerica afore
" said, within or between, and extendeth :,itself from the utmost 
" limits of Cobbiseconte, alias Comaseconte,. which adjoineth to the 
" river of Kennebec, alias Kennebekike, towards the western ocean, 
" and a place cal1ed the falls, at .N'eguamkike in .fl.merica afore
" said, and the space of fifteen English miles on each side of the said 
"river, comm.only called the Kennebec river, and all the said river 
" called Kennl1bec, that lies within the said limits and bounds 
" eastward, westward, northward, or southward last abovemen
" tioned, and all ]ands, grounds, soils, rivers, waters, fishings, 
"situate, lying and being, arising, happening or accruing in or 
"within the said limits and bounds, or either of them," &c. 
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The lower, or foot line of this tract, was established by com
pact between the Kennebec and the Pejepscot proprietors by their 
division-deed dated Peb. 20, 1758, to run-" beginning at the 
"mouth of Cathance river, which empties itself into Merry
" meeting-bay, said line to run a west-north-west course until it meets 
" with the western line of the .Kennebec purchase as it extends 
" north and south, and which is fifteen miles from Kennebec 
"river," &c. · , 

It appeared that the Kennebec proprietors by their grant to 
William Vassal, Oct. 9, 1771, conveyed a tract of land on the west 
side of Kennebec river, bounded," beginning on that branch of 
" Cobbeseconte stream that issues out of the great pond, and at 
"the east end of the northerly line of lot numbered twenty two, 
'' from thence running on said northerly line a west-north-west course 
'' ten miles, or to the western boundary line of the Kennebec pur
" chase," &c. It was understood that this ten miles commenced 
five miles on a course west-north-west from the river, and that 
the proprietors had laid off their other lots in that direction ;
and that this course was nearly or quite at right angles with the 
general course of the river. · 

The Kennebec proprietors had also accepted a deed from the 
agents of the Commonwealth of Massachusetts dated Feb. 18, 
1789, confirming to them the Commonwealth's right to a tract of 
land, bounded, "beginning a: the Kennebec river in the·north line 
"of Woolwich, thence easterly on that line, and on the same 
"course fifteen miles, thence northerly keeping the distance of 
"fifteen miles from the river, till it meets with a line drawn due 
"east from the mouth of Wesserrunset river, at the distance of 
"fifteen miles from Kennebec river ; thence due west five miles ; 
"thence north three miles ; thence west thirty miles, crossing 
" Kennebec river, and exclusive of the width thereof; thence 
"due south three miles ; thence south forty five degrees east, 
'' until it meets a line on the western side of Kennebec river, 
" running parallel with the general course thereof and fifteen miles 
"therefrom ; thence running southerly, keepin{{ the width of fifteen 
"miles from said river, to a line drawn from said ri~r at right 
"angles with the general course thereof~ coinciding with and 
" passing through the utmost limits of Cobbesconte towards the 
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" western ocean ; thence in the line last mentioned easterly to 
" Kennebec river ; thence in a direct line to the first mentioned 

"bounds." 
There had also been an agreement between the agents of the 

Commonwealth and those of the Kennebec proprietors, June 26, 
1789, conformably to which agreement instructions were given 
to Ephraim Ballard, a surveyor appointed to run the line, 
"until you meet a line oil the western side of Kennebec river 
"parallel with the general CO'ttrsti of the river last mentioned, and 

" keeping the distance of fifteen miles therefrom." 

And the line was described in similar language in another 
agreement between the same parties dated Feb. 18, 1799. 

A verdict had been taken for the demandant, subject to the 
opinion of the whole Court as to the construction of the grant. 
This question was argued at September term 1822, and the cause 
continued under advisement till this term. 

Orr and R. Williams, for the demandant. 

Longfellow, Gr~cnleaf, and Fessenden, for the tenant. 

For the tenant it was argued,-] st. That by the terms of the 
grant, it was the manifest intent of the parties to grant a tract of 
land thirty miles wide and no more, one half of which was to lie 
on each side the river. 

2. That there must be a point on the river, above which the 
grant does not extend; and consequently a head line to the grant; 
and the course of this head line must also be the course of every 
other line of admeasurement from the river to the exterior boun• 
dary of the grant. 

3. That the Kennebec proprietor~ had given their own grant a 
practical construction, having established a boundary and courses 
with a view of conforming to it, by which they were therefore 
hound. .Makepeace v. Bancroft 12 JJ,fass. 409. This was proved 
by the location of their lots ;-by the releases between theni and 
the Pejepscot proprietors ;-by their grant to Vassal ;-by their 
deed from the Commonwealth of Feb. 18, 1789 ;-and by their 
subsequent agreements with the agents of the Commonwealth. 
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And the lines thus established agree sufficiently with the courses 

" eastward and westward" mentioned in the grant. 

4 That upon any other construction, a line fifteen miles from 

the mouth of Wesserunsett river cannot reach the line claimed by 

the grantees, by more than a mile. And the line thus claimed, 

being a curve-line, is impracticable. , 

5. That the exterior side lines of the grant should there'rore 

be run parallel to the general course of the river, measuring from 

the river always by a west-north-west and an east-south-east 

course. 

6. That the authorities which seem to countenance an admeas

urement of fifteen miles from every point of the river? thus giving 

the grantees a tract of nearly fifty miles wide, instead of thirty,

were cases of grants from the King or Commonwealth, subject 

to another rule of construction; and not, like the present, a mere 

deed of conveyance between private persons. 

· For the demandant it was replied,-lst. That the question had 
formerly been settled in his favor by the Supreme Judicial Court 

of .ltlassachusetts in case not reported, brought by the Pejepscot 
proprietors v. Bishop, a copy of.which was produced and read. 

2. That the adoption of a west-north-west course was not bind

ing on the Kennebec proprietors, it being arbitrarily assumed for 

the mere purpose of settling a dispute between them and their 

neighbors, and not as any limitation of their rights under the 

grant. 
3. That the words of the original grant are as full and ample 

as could be used, to convey all the land within fifteen miles of any 
part of the river. If the grant alone be inspected, it contains no 

indication of any 'specific course by which the admeasurement 

from the river should be made. And if the rule contended for 
by the tenant is adopted, the words of the original grant will not 

be satisfied, because the " space" will not be " fifteen English 

miles on each side the river." 

4. So far as the doings of the Commonwealth can affect the 

question, they are in favor of the demandant. Their agreement 

with the proprietors, and the instructions to their surveyor ,vere, 

to keep the distance of fifteen miles from the river ; which he could 
VOL. III. . 16 
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never have done upon the construction contended for on the other 

side. 
And the construction adopted by the demandants is the set

tled construction in New-York in similar cases. Jackson v. Wil
liams 2 Johns. 297, and Williams in error v. Jackson 5 Johns. 489, 
504. Jackson v. Dennis 2 Caines 1 77. 

WESTON J. 'rhe demandants in· this action move for a new 

trial on account of a misdirection of the Judge in a matter of law 
to the jury ; by which they were instructed that "if they believ

" ed the demanded premises were within fifteen miles of Kenne
" bee river, measuring in any direction, or on any point of compass 
" from the river, they ought to find their verdict for the deman
" dants." It appears from the evidence reported by the Judge, 
that the demanded premises are within fifteen miles of Kennebec 
river, measuring in one direction ; but that they are not within 
fifteen miles of the river, measuring upon a west-north-west 
course. 

It is conceded that the land of the proprietors of the Kennebec 
purchase extends fifteen miles from the river, on each side ; and 
that the determination of this cause will depend upon the course 
upon which this distance of fifteen miles is to be measured. 

The counsel for the demandants contend that it is to be ascer
tained by measuring in any direction, from any part of the river 
within their limits. On the other side it is insisted that this 
distance is to be ascertained by measuring at all points, at right 
angles with the general course of the river, which, as the counsel 
for the tenant assume, would require an admeasurement upon a 
west-north-west course. And they insist that their position is 

supported by the true construction of the original title of the 
demandants; by their actual grants and locations; by their deeds 
of release to the Pejepscot proprietors, ascertaining a part of the 
southerly line of their claim; and by the adjustment made between 
them and the Commonwealth of Massachusetts, by which their 
title was confirmed within certain limits. 

We are met at the threshold of this controversy by a decision 
of the Supreme Judicial Court of Massachusetts, in the case of the 
fejepscot proprietors, under whom the present tenant claims, and 
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Zadock Bishop, cited by the demandant's counsel, but not to be 
found in the reports, which they contend, determines the question 
in favor of the demandants. Upon examining the case cited, as 
reported by the Judge who presided at the trial, it appears that 
the tenant claimed under the proprietors of the Kennebec pur
chase ; that the land in dispute would not be included within their 
claim, measuring the fifteen miles upon a west-north-west cotl'se; 
but that it was within fifteen miles of the river measuring upon a 
course at right angles with the river, and probably meaning accord
ing to its direction at the place from which the admeasurement was 
made. The Judge instructed the jury that the proprietors of the 
.Kennebec purchase had a right to extend their grant fifteen miles 
from the river, t_o be measured on a course at right angles with 
the river in every part ; and that if they believed that the land in 
dispute lay within fifteen miles of the river, measuring in any 
direction, they must find their verdict for the tenant, which they 
accordingly did. To this opinion and direction of the Judge the 
demandants excepted, and moved for a new trial on account of a 
misdirection in a matter oflaw. This motion having been argued 
in the county of Kennebec, and having been continued nisi,. the 
Supreme Judicial Cou_rt, at November term 1819, in Middlesex, 
directed the clerk of the county of Kennebec to enter upon the 
docket of the preceding term of that county that the motion for 
a new trial was overruled, and ordered judgment to be rendered 
upon the verdict. 

From the record and proceedings in the case cited, it would 
seem that the whole Court sustained the opinion given by the 
Judge to the jury ; but the counsel for the tenant in this action 
having produced a letter from one of the Judges of that Court, 
stating that no general principle of construction was settled, or 
intended to be settled in that cause, I have deemed it suitable and 
proper to go into a full consideration of the general question 
raised between these parties. 

It may tend to a more satisfactory elucidation of the question, 
to consider, first, upon what principles the claim of the deman
dants ought to be settled, independent of any actual locations 
made, or agreements entered into, by them ;-and secondly, how 
far their rights may have been affected by such locations or 

~greements. 
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The original gr_ant from the council established at Plymou.th, of 
the lands now claimed by the proprietors of the Kennebec 
purchase, after fixing the points in Kennebec river above and 
below, to and from which it was limited, extended it for 
"the space of fifteen English miles on each side of the said 
"river, commonly called the Kennebec river, and ,all the said 
" river called the Kennebec that lies within the said limits and 
"bobnds, eastward, westward, northward and southward." 

The difficulty in ascertaining the extent of the grants on each 
side of the river, arises from the winding and serpentine course 
which rivers and streams are uniformly found to pursue. 

By measuring the fifteen miles at every point, at right angles 
with the general course of the river, upon the hypothesis contend
ed for by the counsel for the tenant, the two side lines would very 
nearly correspond ·with the particular course of the river in all its 
parts, and the end lines would he at right angles with the general 
course, and parallel with each other. 

The lines ascertained in this manner would embrace about the 
same quantity of land which the grantees would have been entit
led to, had the river proceeded in a straight line between the 
points to which their grant is limited ;-and if we assume that the 
distance between these points in a straight line is twenty miles, 
but that as the river runs it is twenty five miles ; this rule of 
construction requires that a given space projected from a mean
dering line of twenty five miles would embrace no more land 
than would be included in the same space projected from a straight 
line of twenty miles. It is demonstrable, however, that if you 
pass the end of a line of the given space in length, along the 
meandering base, and, without withdrawing it in any part there
from, with the opposite end mark an exterior line, keeping the 
measuring line always upon an inclination which will give such 
exterior line its greatest extension ; the land embraced wiJl be 
much more than the same measuring line would include, extended 
in the same manner along the straight base. And from every 
point in the exterior line you would reach the winding base in the 
given distance, and from every point in the same base you would 
1·each the exterior line in the given distance, in some one 
direction. 
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The position in favor of the tenant's mode of admeasurement, 
the forc'e of which I have felt most strongly, is-that every rod 
in the given base, which is the river, should determine the loca
tion of the same space in each of the exterior lines ; the only 
practicable way of doing which would seem to require his 
construction. But the land conveyed was to extend the space 
of fifteen miles on each side of the river, which is equivalent to 
saying that it is thus to be extended from the whole and every 
part of each side. If therefore, extended from some points in 
the river, the line of fifteen miles would not include so much 
land as if extended from other points ; yet, as all points are 
equally given, I can perceive nothing which would preclude the 
grantees from meas~ring from such points as would be most favor
able to them. And upon a full consideration of the question 
submitted, I am of opinion that the terms of the grant are best 
satisfied by extending it so as to embrace all. the land which can 
be found within fifteen miles of the river, measuring from any 
point, in any direction, not above or below the points of limitation. 

With regard to the end lines of the grant or patent, it appears 
to me that they should be formed by an admeasurement at right 
angles with a straight line extended between the points within 
which the grant is limited; or, in other words at right angles 
with the general course of the river. For the grantees are 
entitled to no land above or below these points of limitation ; and 
whether land be above or below these points will depend on the 
direction in which they lie in relation to each other. The gen
eral construction before given is supported by the case of the 
Pejepscot proprietors against Bishop ; although, for the reasons 
before stated, I have not considered that case as decisive of the 
present. I have not been able to find, among the reported cases 
of JJ,fassachusetts, any one which has presented a question like that 
raised between the parties before us. In New-York, the true 
location of grants of a determinate breadth, extending along a 
river or stream, has frequently been submitted to their judicial 
tribunals ; and in one instance, the Courts there were called on 
to determine the construction of a grant extended for a given 
distance around certain plains, and which was considered as pre
senting the same question, in principle. In the case of Jackson 
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v. Lunt 2 Caines 363, Staat's patent was under consideration ; 
which was to run up the Hitdson as the river runs, from a certain 
point, two hundred chains ; thence up into the woods, north-west, 
twenty chains, to the mountain ; thence along said mountain, 
parallel with Hudson's river, to a certain rivulet, thence down 
that rivulet to the place of beginning. Spencer J, in delivering 
the opinion of the Court, observed that in running a line parallel 
with a river, it is only requisite that the distance where that is 
to ~ontrol should be such that the river in some one point is not 
further off than is required. In other words, the west line of 
Staats' patent, without reference to the mountain, if run parallel 
with the general course of the river, might in some places be at 
a greater distance than the twenty chains, and yet be correctly 
run. 

In Williams v. Jackson, before the Court for the correction of 
errors, 5 Johns. 489, the location of the Jloosack patent was in 
controversy, which extended for two miles on each side of Hoosack 
creek. De Witt Clinton, senator, in delivering his opinion, in 
which a majority of the Court concurred, states that " the mode 
"now adopted by the State, and considered the only practicable 
" one in cases like the present, is to run the bounds so that every 
" point in them shall be exactly the given distance from the point 
"nearest to it in the creek or river." The same rule prevailed 
in the location of the· Catskill patent, 5 Johns. 440, which was to 
extend four English miles from five great plains of an irregular 
figure. It seems therefore that the construction upon which the 
demandants rely, and which appears to me to be the true one, is 
in conformity with that which prevails in New-York. 

It remains to consider whether the proprietors of the Kennebec 

purchase have done any thing in their locations, or in their agree
ments with the owners of adjoining tracts, impairing their right 
to the full benefit of this construction. They have located their 
lots uniformly, it is said, upon a west-north-west and an east-south
east course ; which, it is contended, is at right angles with the 
general course of the river. As these lines would be parallel 
with their end lines, there was a manifest propriety and con
venience in this location ; and I can perceive nothing in it which 
can have any tendency to curtail their western boundary. Nor 
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can I discover that their western line was limited or restricted 
by their deed of release in 1758 to the Pejepscot proprietors. By 
that deed a part of their southern boundary was to run " a west
" north-west course, until it meets with the westerly line of the 
" Kennebec purchase as it extended north and south, and which 
"is fifteen miles from said Kennebec river." In legal construc
tion, this line would run a west-north-west course to the westerly 
line of the Kennebec patent, as a monument, wherever that might 
be, whether exceeding or falling short of fifteen miles. And 
although that line is represented as being fifteen miles from the 
river, yet that representation would be true in fact, if it was found 
to be so, me~suring in any direction. 

The adjustment between the proprietors -0f the Kennebec 
purchase and the Commonwealth of.Massachusetts, was a matter 
of compromise and compact ; to which the Pejepscot proprietors, 
under whom the tenant claims, were neither parties nor privies. 
But if.it were otherwise, and we were now called upon to settle 
the demandant 's claim upon the principles of that adjustment, I 
am not aware that the limits of the Kennebec purchase would be 
curtailed by it. By the release from the Commonwealth, the 
westerly line of the Kennebec purchase, within the limits of their 
original patent, was to keep the distance of fifteen miles from the 
riv.er, and that, upon a true construction, as we have seen, would 
not be done, if any point in that line approached nearer than 
fifteen miles to any point in the river. 

Upon the whole, it appears to me that the. demandants are 
entitled to judgment on the verdict ; and I am authorised to say 
that Judge Preble concurs in the result of this opinion. 

NOTE. The Chief Justice, having formerly been of counsel for one of the par

ties, did not sit in this cause. 
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TINKHAM vs. ARNOLD. 

The undisturbed enjoyment of any known legal right, such as the flowing otlands 
for the support of mills, &c. for any term of time, furnishes no presumptive evi

dence of a grant. 

This presumption arises only in cases where the user or occupancy would otherwise 
be unlawful. 

Where a legal title to hold land is disclosed to the Court, the party shall not be 
admitted to say that he holds by wrong. 

In a case reserved upon the report of the Judge, no point is open to the parties ex
cept those which appear in the report. 

IN a complaint under the statute for the support and regulation 
of mills, against the defendant for flowing the lands of the com
plainant, the defendant, among other things, pleaded that on the 
first day of March 1783, the proprietors of the Kennebec purchase, 
being seised of all the land in question, granted by their deed, 
which is lost, to James Bowdoin, whose estate he has, the right 
to erect, keep up, and maintain the dam mentioned in the com
plaint, and to flow the land therein described, free of any claim 
for damages. 

At the trial before the Chief Justice, upon a traverse of th'ese 
facts, it appeared that the Kennebec proprietors, at the time men
tioned in the plea, were seised in fee of a large tract of land, 
includ~g a mill-site and land, which on that day they conveyed to 
James Bowdoin, and which came by regular conveyances to the 
defendant; and that in 1809, the part flowed was conveyed to the 
complainant by a stranger, and confirmed to him by deed of the 
proprietors' agents in 1821 ;-and that at the time of these con
veyances, and for about forty years prior to the date of the 
complaint, the lands therein described had been flowed by the 
defendant's dam, to the height mentioned in the complaint. 

The defendant relied on the undisturbed use and enjoyment of 
this privilege or easement for that term of time, as presumptive 
evidence of the grant set forth in his plea ;-but the Chief Justice 
ruled it incompetent evidence to go to the jury for that purpose, 
because the flowing was a lawful act, by the statute; and a ver• 
diet being returned for the complainant, this point was reserved 
for the opinion of the Court. 
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Bond and Clark, for the defendant, were about to open the 

argument upon a point not raised in the Judge's report; to which 
Weston J. objected, unless the report was first amended, by con
sent, for that purpose. This the adverse counsel declining, the 
CouRT said that the verdict not being taken subject to their 
opinion upon the whole case, no point was now open to. the parties, 
except those stated in the report. 

They then adverted to the policy of the law, encouraging, as 
it does, the erection and support of mills; and contended that the 
right to flo,v lands without payment of damages ought not to 

be abridged, but rather e
1

nlarged, by legal construction. Herc 
the question was whether the enjoyment of this right by the de
fendant, for so long a term, was adverse to the rights of all other 
persons, or not; and the whole evidence to this point ought to 
have been submitted to the jury. For if it was of that character, 
it was conclusive evidence of an original grant. Holcroft v. Heel 
l Bos. o/ Pul. 400. Campbell v. Wilson 3 East 294. Bealey v. 

Shaw 6 East 208. Weld v. Hornby 7 East 195. 2 Saund. 175, 
note. Story v. Odin 12 Mass. 157. Gayetty v. Bethune 14 .. Mass. 

49. 

The defendant's estate being the same with that of his prede
cessors, who commenced the flowing forty years ago, ·the question 
must be decided by reference to the law then in force, viz. Stat. 
1714, Jlncient Charters, ch. 111, which did not take away the com
mon law remedy by trespass quare clausiim, because it contained 
no provision for a trial of the right to flow the land, nor of the 
complainant's title to the soil; and therefore no occupancy of the 
land could be considered as in submission either to the rights of 
the complainant, or to the remedy provided by the statute. The 
trial of these questions, under this process, was first provided for 
by the statutes of 1796 and 1798; but the defendant cannot just
ly be said to have occupied under these statutes, since he took 
the estate as his grantor held it, and merely continued an act 
whose character was established fifteen years before, by the law 

then in force. 

VOL, IIT. 17 
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R. Williarns and ./J.. Belcher, for the complainant. 

The cases where a grant is presumed from user, are where 
the owner of the soil had knowledge of the adverse occupancy; 
otherwise his silence is no evidence of a ~rant. 1 Phil. Evid. 
117 ~ 120, 125. IO .Mass 72. 

The presumption of law is, that every man acts according to 

his rights. But by Stat. 1714, it was made lawful to flow land for 
the support of mills; and every act of the defendant, offered in 
evidence, might well consist with his rights by this statute; and 
was no evidence of a grant, because it'was lawful without one. 
It could not therefore be deemed adverse to the title of the owner 
of the land. Bethimi v. Turner 1 Greenl. 111. Ricard v. Wil-

, limns 7 Wheat. 59. Cooper v. Barber 3 Taunt. 99. 

MELLEN C. J. delivered the opinion of the Court, as follows. 

By the report in this case it appears that the only question re
served for the decision of the Court is, whether the opinion of the 
Judge who presided at the trial of the cause, was correct upon the 
poittt stated ;-viz. that the continuance of the mill-dam for about 
forty years past, was not legal evidence of a gra,nt from the pro
prietors of the Kennebec purchase, of a right to flow the lands in 
question without payment of any damages, as mentioned in the 
third plea of the respondent; the flowing being a lawful act. 

The argument of his counsel proceeds on the ground that after 
the lapse of so many years, a grant may, and ought to be presum
ed ; inasmuch as during all that period no objection has been made 
against its continuance; and no claim for damages has ever been 

exhibited against any one, prior to the present complaint. 
The validity of this argument depends on the circumstances 

under which the dam was originally erected, and has since been 
continued; producing its natural consequence-the flowing of the 
lands adjoining the river above it. When one person has been 
for many years in the open and undisturbed enjoyment of an ease
ment in the land of another, with the knowledge of the true owner 
of the land, a grant may be, and often is presumed. The pre
sumption is founded on the implied admission of the real proprietor 
that the easement had a lawful origin and commencement, and 
had been lawfully continued under his original permission, though 
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the written evidence of the grant may be lost. The law gives a 
natural construction to the conduct of the parties; and, after a 
long succession of years, presumes that the person enjoying the 
easement, having no right to enjoy it unless under the grant of the 
true owner, had such a grant; and that in consequence of it he 

had never been molested in his enjoyment. This, in the absence 
of all explanatory circumstances, would be the usual and legal 
presumption. But in the case above supposed, if the person 
claiming to be the true owner could show that the easement was 
enjoyed only by consent, for a limited number of years, or during 
pleasure, and that the term had elapsed, or the permission been 
revoked, it seems clear that in such cases all presumption of grant 
would instantly vanish, whatever length of time the user had 
under such circumstances been continued. In 1 Phil. Evid. l 25, 
it.is laid down, that "the presumption of a deed from long usage 
" is for the furtherance of justice, and for the sake of peace, 
" when there has been a long exercise of an adverse right." In sup
port of this principle the ca.se of Knight 1,. Halsey 2 Bos. o/ Pul. 
206, and many other cases are cited. So in Holcroft v. Heel 1 
Bos. o/ Pul. 400, it was decided that " an adverse enjoyment of a 
" way over another person's land for above twenty years, is strong 
H ground for the jury to presume a grant." See also I Phil. Evid. 
125, 129, and the numerous cases there cited. It will be ob
served that in these cases the possession and user were unlawful 
and adverse,.:__not by permission of the owner of the land. · Pro
fessor Stearns, in his treatise on the law and practice of real 
actions, page 240, says-" Presumptions of this kind are adopted 
" from the general infirmity of human nature, the d'i;_lficulty of pre
" serving muniments of title, and the public policy of supporting 
"long and uninterrupted possessions. They are founded upon the 
" consideration that the facts are such as could not, according to 
" the ordinary course of human affairs, occur, unless there was a 
" transmutation of title to, or admission of an existing title in, the 
" party in possession. They may therefore be encountered and 
" rebutted by contrary presumptions; and can never fairly arise 
" where all the circumstances are perfectly consistent with Ute non
" existence of a grant." In cases like the present, the ground of 
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presumption fails ;-the reason of the law ceases, and the legal 

principle also ceases. These positions are plain, and require 

neither further illustration nor authorities. 
Let us now examine the principles especia11y applicable to the 

case before us. As early as the year 1714, it was provided by 

a provincial act, that " where any person or persons have already 
" or shall hereafter set up any water mill or mills, upon his or 
" their own lands, or with the consent of the proprietors of such 
" lands, legally obtained, whereupon such mill or mills are or 
" shall be erected or built; that then such owner or owners shall 

" have free liberty to continue and improve such pond for their 

" best advantage, without molestation." The act further pro
vided the mode by whi~h persons whose lands were injured might 
obtain compensation. By the statute of 1795, ch. 7 4, provisions 
were made nearly similar to these, though more particular and 

numerous; which, with few alterations, have been enacted in this 
State, by stat. 1821, ch. 45,-but in all, the right to flow the lands 
of others, paying damages, is distinctly given and continued to mill 
owners. Under this licence, given by law, the dam in question 
was built and has been continued. Of course no consent of the 
owner of the land flowed was necessary to be given; and therefore 
none need be, or can be presumed, notwithstanding the hpse of 
forty years. 

The facts which the defendant off ere<l to prove, were not de
nied by the complainant; but the relevancy of those facts was 

the matter in dispute; and the question presented at the trial 
was, whether from them any presumption arose, or couid arise, in 

favor of such a grant as is alleged in the plea iu bar, inasmuch as 
the acts done and continued by the defendant and those under 

whom he claims were permitted by law, upon the terms and con
ditions before mentioned. It has been pressed upon us in the 

argument that the facts on which the presumption of a grant is 
alleged to depend, should be submitted to the decision of the jury, 
together with the facts relied on as repelling that presu~ption. 
This is true; but such is not the present case. The complainant 
does not rely on any proveable facts to repel the alleged presump
tion; but upon a public statute, of which the Court are bound to 
take judicial notice. There was nothing_ in contest before the 
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jury;-nothing for them to decide. The undisturbed user ofthe 
mill-dam, and continuance of the flowing, was the only fact offered 
to be proved; and this has never been contested. Under such 
circumstances it, was a question of law, whether, from those ad
mitted facts, authorized by a public statute, it was competent for 
the jury to presume a grant. As it would have been improper 
for them, in such circumstances, to presume the alleged grant, 
the rejected proof could be of no use to them; and in fact could 
not authorize them to find a verdict for the defendant. 

But it has been further urged, that the fact may have been, 
that the defendant and those under whom he claims, never con
sidered themselves as acting under the license given by the 

, statute; but independently of its provisions and in opposition to 
·them. To this it may be replied that when a man has a legal 
title, which is disclosed to the Court, he shall not be received to 
say that he holds by wrong. 

It is true no damages have before been demanded; but they 
might have been, if actually sustained ;-and the omission to claim 
these furnishes no presumptive evidence of grant of the easement 
in question, when by law, such a grant was not necessary, and when 
the conduct of all concerned was explainable on legal grounds, 
without recourse to such presumption. Surely if a lessee had 
been in possession of a farm for thirty or forty years, by the writ
ten or verbal permission of the owner, and under an agreement to 
pay him a reasonable sum annually for the use of it, a jury could 
not presume that the farm had been granted and conveyed to the 
lessee,to hold free of all claims of the owner, merely because he 
had never been called on for the agreed rent. Perhaps a part of 
it might be lost by the operation of the statute of limitations, or 
the common law presumption of payment after the lapse of tw~nty 
years; but no other consequence wou]d ensue, to the injury of the 
owner. The undisturbed enjoyment of a known legal right, fur
nishes no ground of presumption either way ;-and none is neces
sary. A right is sometimes presumed from circumstances, where 
the origin and fountain cannot be found. By a long series of years, 
wrongs may ripen into rights; but the enjoyment of a right gives 
no title to hs continuance beyond its own limits and duration. On 
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these grounds we think the opinion of the presiding Judge was 
correct, and that the defence is unsubstantial. 

Juclgrnent on the verdict. 

BROWN vs. GAY. 

In ascertaining the boundaries of the lots of land into which a township may have 
been laid out, the actual locations by the original surveyor, so far as they can 

be found, are to be resorted to; and if any variance appears to exist between 
them and the proprietors' plan, the locations actually made control the plan. 

Where two adjoining lots were laid down on the proprietors' plan as being each of 
the width of a hundred rods, but their united actual width was only one hundred 

and seventy six rods; and there was no evidence of the original location of the 
line between them; it was holden that the plan was to be resorted to, as the 

next evidence; and this representing them as of equal width, the deficiency was 

apportioned equally to each lot. 

And if there be an excess, under the like circumstances, it is to be equally divid

ed. 

If the owner of a parcel ofland, through inadvertency, or ignorance of the divid
ing line, includes a part of the adjoining tract within his inclosure; this does not 
operate a disseisin, so as to prevent the true owner from conveying and passing it 
by deed. 

THis was a writ of entry in which possession was demanded of 
a lot described as " lot No. 4, on Bullen's plan." The tenant 
owned the adjoining lot numbered three on the same plan; and the 
question was, whether a part of the land inc]osed by the tenant, 
belonged to the latter lot, or to the former. 

The surveyor, at the trial before Weston J. testified that he 

intended to make, and supposed he did make each of the lots in 
that survey of the width of one hundred rods, and that he marked 
trees for the corner boundaries of the several lots. The corner 
boundary made by him between the lots numbered three and four 
originally was a beech tree; but the place where it stood was 
now wholly unknown. The monuments between lots numbered 
2 and 3, and lots numbered 4 and 5, which were made by the sur
veyor, are now existing; but the distance between them is only 
one hundred and seventy six rods., instead of two hundred, as rep-
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resented on the plan. This error, the surveyor testified, must 
have been occasioned by a mistake in reckoning, at the time of 
making the survey of one of these lots, but which lot, he was un
able to ascertain. The plan of the proprietors represented all 
the lots as being each one hundred rods wide, and the lots num
bered 2, 3, 4 and 5, as lying contiguous to each other, in the same 
range. 

Before the date of the demandant's deed, the tenant, in 1815, 
had entered on lot numbered three, under his own title deed, and 
had caused it to be surveyed by the original surveyor, of the 
width of oue hundred rods, and built his fence conformably to this 
survey. 

His counsel hereupon contended, first, that the demandant ought 
not to recover, unless he should prove that the original monument, 
made by the surveyor between the two lots, was situated at the 
point to which he claimed;-and secondly, that the tenant being in 
actual possession of the disputed land at the date of the demand
ant's deed, nothing passed by this deed,. the grantor being disseised 
at the time of making it; and so this action could not, on any 
principles, be maintained. 

The Judge instructed the jury that if the demandant had failed 
to satisfy them that the beech tree, the original monument be
tween lots numbered 3 and 4, was at the distance of one hundred 
rods from the monument between lots numbered 4 and 5, he 
could not recover to that extent ;-and that if the tenant had not 
proved to them that the beech tree was at the distance of one 
hundred rods from the monument between lots numbered 2 and 3, 
he could not defend to that extent ;-and that if they had no proof 
to satisfy them where the tree originally stood, they must regard 
it as having never existed ; in which case they must be governed 
by the plan, and treat the lots as of equal width, though it be less 

than a hundred rods. 

He also instructed them, that if the tenant were in possession 
of the premises defended by him, at the date of the deed to the 
uemandant, he was in possession claiming it as a part of lot num
bered three ; that if they should find it not a part of that lot, he 
was in by mistake ; and that such a possession would not operate 

a disseisin of the grantor. 
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Under these instructions they returned a verdict for the de
mandant for one half the .premises·defended, adopting a divisional 
line which made both the lots of equal width ;-which was taken 
subject to the opinion of the whole Court upon the correctness of 
the Judge's instructions. 

Evans, for the tenant. 

In settling the facts in this case, the jury erred in applying a 
rule of apportionment to lots bounded by known monuments. It 
was admitted that the premises defended were part of lot num
bered three, if that lot was entitled to the width of a hundred 
rods. The deficiency was occasioned by a mistake in surveying 
one of the lots ; but it was not known in which of them this hap
pened. The jury have therefore done injustice to one party or 
the other, in not allowing him the full measure of a hundred rods. 
Now every demandant must recover only on the strength of his 
own title ; and in this case he should have shewn that his lot was 
in fact laid out a hundred rods wide ; and failing to do this, the 
tenant is protected in his possession by the rule of melior est 
conditio possidentis. • 

Farther, as the tenant was in possession at the time of the 
making of the demandant's deed, nothing passed by that deed, 
the grantor being disseised. Nor was this a possession by mis
take. He claimed the land as part of the lot numbered three, and 
as such he still maintains it. 

R. Williams, on the other side, was stopped by the Court~ 
whose opinion was afterwards delivered as follows, by 

WESTON J. The tenant is the owner of lot numbered three, 
according to Bullen's plan, and the demandant, by a subsequent 
deed, of Jot numbered four, according to the same plan. A verdict 
has been returned for the demandant, for a portion of the demand
ed premises, as constituting a part of number four ; a~d one of 
the questions raised between the parties is, whether, upon this 
point, the verdict is jqstified by the evidence. The plan was 
made in pursuance of an actual survey; and trees were marked 
as the corner bounds of the sevel'al lots. The lots were design-
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ed to be each one hundred rods in width ; and they are thus 
represented on the plan. The monuments, originally marked 
and established by the surveyor, between numbers two and 
three, and between numbers four and five, were proved to be 
still existing~ but the monument between three and four could 
not be found ; nor could the place where it stood be ascertained. 
'l'he space between two and five, instead of being two hundred 
rods, as by the plan it should be, is found to be only one hundred 
and seventy-six rods and fourteen links. The surveyor testifies 
that there must have been a mistake in the survey of one of the 
lots, but that it ~s impossible for him to ascertain in which. 

Upon these facts, the counsel for the tenant contends, that the 
burthen of proof is upon the demandant, before he can restrict the 
owner of number three to less than one hundred rods, to shew 
that, by the original location, his lot was thus restricted. The 
same position might, with equal propriety, have been taken by 
the owner of number four, if he had been in possession, to the 
extent of one hundred rods in width, and the owner of number 
three had brought his action to recover part of it. The rights of 
the parties do not depend upon their respective possessions ; but 
upon a sound construction of the deeds and of the plan, which 
forms a part of them. The original locations by the surveyor, as 
far as they can be found, are to be sustained; and·if any variance 
appears to exist between them and the plan, the locations actual
ly Q'Iade control the plan. Applying these principles to the facts, 
it appears that the distance between two and five must be limited 
to one hundred and seventy-six rods and fourteen links. It being 
impossible now to fix the bounds between numbers three and 
four, as originally made by the surveyor, the plan remains as the 
only guide, by which the divi;ion can be ascertained. By the 
plan it appears, that the space between two and five, is exactly 
divided between three and four ; and there being nothing to con
trol the plan, this space must therefore be equally apportioned 
to the owners of three and four, in conformity with the verdict. 

The same rule would have prevailed, if the distance betvveen 
the monuments fixed, had been found to exceed that which is 
1·epresented on the plan ; a case of much more frQquent occu._~-

v oL. IIJ. 
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rence. In the case before us, it would not accord with the plan 
to give to number three, because it precedes four in the series, 
a width of one hundred rods, throwing the deficiency altogether 
upon number four. So, if the distance had been three hundred 
rods, it would have accorded as little with the plan, to have res
tricted number three to one hundred rods, and to have given to 
number four the whole excess. The same principle of appor
tionment would equally apply, where. an excess or deficiency was 
found to exist, in the estimated distance, between fixed monu
ments, divided into any given number of lots ; where a plan is 
the only guide, by which to determine their location. For 
instance, if the distance between two rivers or streams, at a 
certain point, and in a certain direction, be assumed to be one 
thousand rods ; and the whole be divided into ten lots, of one 
hundred rods each in width, and thus delineated, without any 
actual survey, on a plan, numbered from one to ten inclusive ; 
and the lots be sold severally, referring to such plan ; if the dis
tance between the two rivers or streams be actually found, upon 
the face of the earth, to be fifteen hundred rods, the rule of 
apportionment requires that, the whole space being regarded as 
consisting of one thousand parts, one hundred should be assigned 
to each lot. The fact that each of these parts proves to be a 
rod and an half, instead -of one rod, in length, as represented on 
the plan, has no tendency to vary the principle. The plan in the 
case supposed, by which alone the location can be made, extends 
the ten lots over the whole space, and gives to each lot an equal 
proportion. 

It is further contended that, as to the premises, for which a 
verdict has been returned for the demandant, he has made out 
by the evidence no title thereto ; inasmuch as his grantor, as it 
is insisted, at the time of the execution of the deed by him, was 
disseised of this part of the land by the tenant, and that therefore 
nothing passed by the deed. The tenant has no tjtle to any part 
of number four, nor does he pretend to have any. He is the 
owner of number three ; and he claims and defends the premises 
in dispute, as a part of that lot. If they are no part of that lot, 
his claim is plainly founded in mistake. If the owner of a parcel 
of land, through ~nadvertency or ignorance of the dividing line, 
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inc}udes a part of an adjoining tract within his enclosure, this 
does not operate a disseisin, so as to prevent the true o"";ner from 
conveying and passing the same by deed. 

It appearing to the Court that the jury were properly instruct
ed by the presiding Judge, upon both the points made, there must 
be judgment on the verdict. 

Joy vs. THE INHABITANTS OF THE Cou.N'TY OF OxFoRn. 

The authority given by Stat. 1796, ch. 58, sec. 3, [Stat.1S21, ch. 118, sec. 24] to 
the Courts of Sessions to make assessments for the opening and repairing o.f,' 

highways in townships not incorporated, relates only to highways laid out by the 
order of such Courts. 

Where the Court of Sessions taxed lands in a plantation for the repair of a road 
laid out by the State, and not by the Court, their proceedings were holden 
merely void ;-and the lands having been sold by the county treasurer for non
payment of the tax, and redeemed by the owner, it was held that he might re
cover back the money so paid, in an action for money had and received against 
the county. 

Tms was an action for money had and received, &c. and came 
before the Court upon a case stated by the parties. 

The legislature of Jl!Iassachusetts, by a resolve passed June 20, 
1794, granted to Jacob .!J.bbot 4000 acres of land in township No. 
6, on condition that he should open a sufficient passable road from 
Farmington to the line of New-Hampshire, towards upper Coos, 
and leading through said township ;-on the completion of which, 
to the satisfaction of the committee for the sale of eastern lands, 
they were authorized to execute a deed of conveyance to him of 
the land. This road was completed in the autumn of 1797, and 
and deed made and delivered Feb. 7, 1800, in pursuance of the 
resolve. 

The Court of Sessions for the county of Oxford at their June 
term 1819, after due notice, ordered and a .. ssessed a tax of two 
cents per acre on all the lands in township No. 6, and appointed 
a committee to collect and expend it in repairing the same road. 
Of this tax, which was four hundred and forty six dollars and sixty 
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cents, the plaintiff's proportion was three hundred and eighty two 

dollars and eighty cents; which being unpaid, all his lands in the 

township were advertised and sold July 6, 1820, to one Stevens, by 

the county treasurer, and a deed of conveyance executed on the 

tenth of the same month, in the forms prescribed by law; for the 

consideration of four hundred and seventy dollars, being the amount 

of the whole tax and charges of sale. 

These lands were sold on the twenty seventh of the same 

month by Stevens to Henry Rust ,Jun. ; to whom, on the ninth of 

October following, the plaintiff, in order to redeem his lands, paid 

th~ sum of four hundred and fifteen dollars and twenty eight cents, 

being his proportion of the tax, including interest and charges . 

• ]lfr. Ritst, at the time of this payment, was treasurer of the 

county. The plaintiff also paid twenty dollars more in his en

deavors to obtain repayment of this money. 

The money obtained from this tax was expended in repairing 

the road in 1822, but the road lvas never laid out or accepted by 
any other authority than that of the State as before mentioned. 
The plaintiffhad prefered a petition to the Court of Sessions for 
the county of O.rford, praying for repayment of the money, which 

\vas refused. 

Bond, for the plaintiff. 

The Court of Sessions in assessing the tax, probably supposed 
their proceedings to be within the Stat. 1796, ch. 58. But that 

statute refers only to roads laid out under the authority of the 

Sessions, after previous notice to the proprietors of lands, to 

shew cause against the location. But this road was laid out by 

the State, and to be kept in repair by the State alone, so long as 

it shall be deemed of public utility. The Sessions had no more 

authority over it than over a turnpike or toll-bridge ;-and having 

no jurisdiction of the subject matter, their whole proceedings are 
merely void. Sumner v. Parker 7 Mass. 79. Wales ,z,. Willard 
2 ,]Uass. 120. Cutts v. Haskins 9 .Mass. 543. Smith v. Rice 11 
t1"tlass. 507. 

If the Sessions had no jurisdiction, the money raised by the 
sale of the plaintiff's lands must be considered as holden in trust 

for him who has the lawful right. The county is a corporation ; 
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the treasurer is its receiving officer, for whose acts the county 

is responsible ; and his expenditure of the money is a misappli
cation of it, under an illegal order of the Court of Sessions. Gray 
v. Portland Bank 3 Mass. 364. Winter v. The Bank of New
York 2 Caines 337. And the action is correctly brought against 
the county ; for being commenced to try a right, it should be sued 

against the principal, and not against the mere agent or receiver. 
Sadler v. Evans 4 Burr. I 984. 

On•, for the defendants. 

'fhe Court of Sessions had jurisdiction, under the statute of 

1796, which speaks generally of roads " laid out," without desig
nating by what authority. Here the State, owning the land, 

opened and made a public road through it, as they had a right to 
do. It was legally laid out, for the use of the whole community, 
when the statute __ was enacted ; and so is manifestly within its 

provisions. 
If it were not so, yet it had become a public road by more thaa 

twenty years use and acquiescence. An indictment would lie for 

neglect to keep it in repair ; and a fortiori it might be repaired 

as other public highways. 
The money was not received nor held for the use of the county. 

It was expended on a public road, not for the benefit of the coun
ty, but of the whole State ; and more for the advantage of the 
plaintiff than of any other citizen or corporation ;-and on this 

ground also, this action cannot be supported. 

MELLEN; C. J. delivered the opinion of the Court. 

By an examination of the statute of Massachusetts of 1796, ch. 

58, under the supposed authority of which the assessment was 
made by the Court of General Sessions of the Peace of the county 

of Oxford, we are satisfied that the construction given to it by the 
counsel for the defendants, cannot be correct. The act is entit

led " An Act in addition to the several Acts now in force respect
" ing Highways." The authority given in the third section, to the 
Courts of General Sessions of the Peace to make assessments for 
the purpose of defraying the expenses of making and mending 



134 KENNEBEC. 

Joy v. The County of Oxford. 

highways in tracts of land not comprehended within the bounds 
of any incorporated town or plantation, has an evident relation to 
highways laid out by such. Courts, and to such only. The intro
ductory part of the section plainly shews this. The language is, 
" that the Court of General Sessions of the Peace in the several 
counties of this Commonwealth, whenever application shall be made 
to them to lay out any new highway through any such tract, &c. 
or for an order thereof to amend or repair any highway already 
laid out in the same," &c. The section proceeds to give power 
in such cases to the Court to make an assessment on such tracts 
of land, &c. for making or amending such highway, &c. In fact, 
the provisions of this statute cannot be considered as having refer
ence to any highways, except such as had been or should be laid 
out by the Court of General Sessions of the Peace ; the act being 
intended as an extension of the power of such Courts as to high
ways in unincorporated tracts of land. 

Hence it follows that, as that Court in the county of Oxford 
undertook to asse·ss and did assess the lands of Mr. Joy, to defray 
the expense of amending and repairing the road made by Mr . 
.11.bbot, according to his stipulation with the Commonwealth of 
Massachusetts,- a road never laid out by that Court, but merely 
by an individual under contract, or the condition of his grant; we 
are very clear that the tax was illegal; and that the Court had 
110 kind of jurisdiction in the case, any more than though the lands 
had been situated in the county of Cumberland. The Court hav
ing no jurisdiction, the assessment was a perfect nullity; not 
merely voidable, but absolutely void. It is equally clear that when 
the lands were sold by the county treasurer to Stevens, and the 
money arising from the sale was paid into the county treasury, 
the sale being void, Stei,ens or his grantee might have recovered 
back from the county the money thus paid by him without any 
valuable consideration. The case finds that while the right of 
redemption existed, Joy paid into the county treasury the 
amount of the taxes assessed and incidental expenses, being 
$415 28, which sum he was compelled to pay to prevent a sacri
fice of his property. The sum thus paid has put an end to all 
pretence of title in Stevens or his grantee; and has also reliev
ed the county from all liability on account of their treasurer's 
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sale, by thus furnishing them with funds equal to the purchase 
money which Stevens paid. The above sum is thus paid by the 
plaintiff to the use of the county, and is now recoverable by him 
in the present action. Though the tax was assessed without any 
authority, the county have received its amount into their treas
ury; and the Court of Sessions, who defend this action as the 
authorized and legal agents of the county, have thus sanctioned 
the appropriation of the plaintiff's money as the act of the county. 
Hence the county is responsible, a legal demand having been 
made for the amount above mentioned. It is no answer to this 
action that the monies thus collected and paid into the treasury, 
have since been expended in repairing the road made by .Jlbbot. 
Such an appropriation of it, without the consent of the plaintiff, 
was unlawful. As to the money, which he has paid for certain 
expenses in endeavoring to obtain a repayment of the money sued 
for, it cannot be allowed. But we are clearly of opinion that the 
plaintiff is entitled to recover the above sum of $415 28, and in
terest from the first day of July 1822. 

A default must be entered and judgment rendered accordingly. 

!'ii, WILLIAMS, libellant, vs. WILLIAMS. 

In a libel for divorce a ~ensa et thoro, the Court will require evidence of the mar..
riage, even though the respondent does not appear, to answer to the libel. 

Tms was a libel for divorce a mensa et thoro for the cruelty of 
the husband; who did not appear to answer to the libel. 

Clark, for the libellant, was proceeding to off er evidence of 
the acts of cruely charged in the libel, when the Court called on 
him for proof of the marriage. He cited Hill v. Hill 2 .Mass; 
150, to shew that it was not the practice to offer proof of this fact, 
unless it were denied. 

But THE COURT said that possibly the other party might not 
have had actual knowledge of the pendency of the libel, even 
though it may have been served or published as the law requires; 
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-and as the consequences of the divorce might seriously affect 
his estate in the matter of alimony, they would not decree a divorce 
from bed and board, until it should appear that the parties had 
been legally married, and that the libellant was thereby entitled 
to her alimony by law. 

BAcKus, libellant, vs. BACKUS. 

In a libel for divorce a vinculo for adultery, proof that the injured party has for
given the offence by subsequent cohabitation with the offender, may be given 
in evidence under a general traverse of the farts alleged in the libel. 

Tms was a libel by the ,ivife for divorce a vinculo, for the 
adultery of the husband; who answered by a general traverse of 
the matters and things alleged in the libel. The fact of the 
adultery having been proved, Orr, for the respondent, offered to 
show that the wife, after knowledge of the offence, had cohabited 
with the husband, and had children by him,· forgiving the injury he 
had done her. To which Sprague, for the libellant, objected 
that as the evidence went to justify the offence, or at least to ex
cuse it, the matter should have been specially pleaded. 

But THE CouRT overruled the objection, observing that such 
evidence had always been heard in any stage of the cause, and 
even after a default. 

THE INHABITANTS OF GREEN vs. THE INHABITANTS OF BucK
FIELD. 

The Stat. 1821, ch. 122, sec. 2, which fixes the settlements of persons not paupers~ 
in the towns where they resided at the passage of the act; relates as well to 
those who previously had settlements in this State, as to those who had none. 

Supplies cannot be considered as furnished to a man as a pauper, under that clause 
in the act, unless furnished either to himself personally, or to some of his family, 
who reside under his immediate care and protection. 

Tms cause, which was assu:mpsit for the support of a pauper, 
came up to this Court upon exceptions taken to the opinion of 
~~mith,J. before whom it was tried in the Court below. 
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The pauper was the wife of Jeremiah Hodgdon, Jr. whose 
lawful settlement was in Buck.field, until .JJ.1m·ch 21, 1821. On 
that day he resided and had hi~ home in Lewiston, where he had 
dwelt for more than a year previous, without having personally 
received supplies from any town as a pauper. But two of his 
minor children at that time, and for a long period before, were 
supported as paupers by Buck.field. It was proved, however, 
that his family had long since. been broken up, the husband, wife, 
and children having separate places of residence, and the latter 
wholly abandoned by the par~nts, and released from all control by 

them for nine years preceding. The husband had been enrolled 
in the militia of Lewiston, previous to 1821, but was very poor, 
and sometimes a transient person, and had not lived with his wife 

for several years past. 
Upon this evidence the Judge was of opinion that the action 

was not maintainable, and ordered a nonsuit, to which the plaintiff 
excepted. 

This cause was argued at June term 1823, by Bond and .9.. 
Belcher for the plaintiffs, and Sprague for the defendants. 

For the plaintiffs, it was said that the settlement of the father 
was not affected by the Stat. 1821, ch. 122, because, by a fair 
construction of its provisions, he must be understood to have re
ceived supplies as a pauper, within a year previous to the passage 
of the statute. For he was bound to support his children, and 
they were assisted as paupers. It was not the intent of the legis
lature to change the settlement of persons thus situated; and yet 
if the father is settled at Lewiston, the children follow him, being 
minors, and thus the settlement of paupers will be transferred, 
contrary to the express language of the statute. 

If the father is not liable for these supplies, the children are, 
both by common law, and by the statute,; and to this purpose are 
to be regarded as adults, relieved as paupers, and so within the 
exception in the act. 

But it was not the intention of the legislature, by the peculiar 
provisions of this siatute, to change the settlement of any persons 
already settled in this State. Before that period there ,vere 
many persons who had no settlement in the territory which novr 

VOL. III. ·19 



138 KENNEBEC. 

Green v, Buckfield. 

constitutes ~Maine, and who, if hereafter falling into distress, could 
not be removed to Massachusetts, though settled there, but must 
be relieved here, at the expense of the State. The legislature 
intended to fix the settlement of this class of persons, in the several 
towns which might then be enjoying the benefit of their industry. 
Other persons already had legal settlements, which were recog
nised and expressly confirmed by the first section of the act. It 
was not designed to annul existing settlements in any case, merely 
to give new ones in other places. There was no necessity for 
such a provision. This construction gives operation to all the 
provisions of the statute; while a different interpretation defeats 
the first section, as it respects all those who, though lawfully set
tled in one town in the State, yet resided in another. The existing 
evil was confined to the case of those who had no settlement in 
.Maine, and to these alone ought the provision to be restricted. 

For the defendants, it was replied that though the father might 
be liable at law, for necessaries furnished to his child, yet these 
could not be considered as supplies furnished to him, as a pauper, 
without doing violence to the language of the statute, which evi
dently relates only to the person actually receiving relief. The 
interpretation adopted on the other side would re.nder any citizen, 
however wealthy, constructively a pauper; for all the kindred, 
who are bound to relieve their relatives falling into distress, and 
even strangers, who may be under contract for their maintenance, 
mqst be considered as receiving relief as paupers, whenever the 
least assistance was rendered to those they were bound to sup
port. 

After this argument the cause stood over for advisement, and 
at .Rugust term 1824, in Oxford, the opinion of the Court was 
delivered by 

MELLEN C. J. It is admitted that the pauper has her settle
ment in Buckfield, unless her husband gained one in Lewiston, in 
virtue of his residence in that town on the 21st of March 1821; 
that bein~ the date of the statute relative to the settlement and 
support of the poor. The counsel for the plaintiffs have relied 
upon two objections, to shew that the residence of the pauper's 
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husband in Lewiston, at the time alluded to, has not changed his . 
settlement from Buckfield to that town. 

It is urged that the intention of the legislature was that no 
persons, excepting those who had no settlement in any town in the 
State, should gain one in the town in which they might reside at 
the date of the act, in virtue of such residence. And to establish 
this position, the counsel have relied on the last clause of the first 
section, which is in these words;-" but· all settleme,nts already 
" gained by force of said laws, or otherwise, shall remain until 
" lost by gaining others in some of the ways hereafter mentioned." 
We do not perceive the force of this argument; for though the 
clause relates to settlements " already gained," it also provides 
for their continuance no longer than till others shall be gained, in 
some of the ways afterwards mentioned in the act; and residence in 
any town at the time, and under the circumstances, mentioned in 
the act, is one of those ways. We are therefore of opinion that the 
pauper was a person capable of gaining a settlement in the man
ner before stated, within the true intent of the act. 

The next inquiry is whether he did so gain one. Under the 
seventh mode of gaining a settlement, stated in the se.cond section, 
is the following provision;-" Any person, resident in any town at 
"the date of the passage of this act, who has not within one year 
" previous to that date received support or supplies from some 
" town as a pauper, shall be deemed to have a settlement in the 
"town where he dwells and has his home." The case finds that 
the pauper did on that day dwell and have his home in Lewiston, 
and that he had not personally received support or supplies as a 
pauper, from any town, within one year next preceding. The 
only question then is, whether supplies furnished during that year 
to his children, who had not lived with him, nor been dependent 
on him, for several years before, are to be considered as furnished 
to the father, a.s a pauper, within the true meaning of the statute. 
The plaintiff's counsel contend that they are. In giving a con
struction to that clause, it should be remembered that the st~tute 
provisions with respect to the settlement and support of the poor 
are perfectly arbitrary; not founded on any n·atural connection or 
moral obligation; at least so far as they regard the liability of towns. 
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Hence the argument which has been urged, grounded on the liabil
ity of a father to maintain his children, seems to furnish no reason 
for the construction contended for by the plaintiffs. Besides, 
there seems little room for construction, where the language of the 
statute is plain and unambiguous. It is equally true that in such 
cases all the words of a statute are to be considered as having a 
meaning; and none are to be rejected as useless. As the statute 
was intended to introduce and establish new principles, it seems 
that the provision under consideration was designed to fix all set
tlements on the day the act was passed; so that in the decision 
of questions which might afterwards arise, the 21st day of .March 
1821, might be resorted to as the point at which to commence 
inqumes. But it will be seen at once that the principle urged 
by the plaintiffs' counsel would completely defeat such an object; 
because if supplies furnished to a man's children in other parts of 
the State, and having no connection with his family, are to be con
sidered as constructively furnished to the father, his residence in 
a particular town, on the day the act was passed, will be no deci
sive proof of his having gained a settlement in such town; all will 
he left in uncertainty; and after the lapse of a few years the 
principle will lead to confusion. 

But the word "pauper" in the clause now in question must not 
be rejected, as it forms a distinct and important part of it. The 
residence of any person, in any town, on the day the act was passed, 
fixed his settlement there, unless, within a year, he had receiv
ed support and supplies as a pauper. Therefore, if the supplies 
furnished to a man's abs-ent children, who are paupers, may, 
according to the argument, be deemed as constructively furnished 
to the man himself, stil1 this is not enough ;-they must have 
been furnished to him as a pauper, to bring the case within the 
exception ; and if not within the exception, it must be within the 
rule. It is not pretended in the case before us that the father 
was a pauper within the year, or that he personally received aid 
from any town. Now can it have been the intention of the legis
lature that a man who had his dwelling in a particular town on 
the day mentioned,-was possessed of a large estate,-taxable 
and taxed therein,-should not gain a settlement in such town, 
merely because one of his minor children was destitute, in some 
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distant part of the State, and was then actually receiving support 
from the town in which he was then resident ? Do the supplies 
thus furnished to the son, ipso facto convert the father into a pauper, 
according to the true intent and meaning of the provisi.on ? Such 
a construction not only seems to do violence to the plain and direct 
language of the act, and to have a manifest tendency to abolish 
the principle of reciprocity, founded on taxation and support ; 
but also to lead to all that uncertainty and confusion in deciding 
questions of settlement hereafter, which was evidently intended 
to be avoided, by fixing on that day as a terminus a quo. Such a 
construction we think inadmissible ; and after mature considera
tion we are of opinion that supplies cannot be considered as fur
nished to a man as a pauper, unless furnished to himself personally, 
or to one of hisfamily ; and that those only can be considered as 
his family, who continue under his care and protect-ion. As the 
language of the statute is plain, we are not disposed to seek for 
occult meanings, and th~s draw conclusions which may never 
have been contemplated by the legislature. The consequence 
is, that the supplies furnished in this case to the children, cannot 
be considered as furnished to the father, as a pauper ; and 
accordingly the exceptions are overruled, and the judgment of 
the Court of Common Pleas affirmed. 

CHADWICK & AL. vs. WEBBER & AL. 

'Where the grantor in a deed, after its execution, handed it to the grantee to 1,~ 

put into a trunk which contained their joint papers, they being partners in trade,
the key of which trunk was always kept by the grantor, and was returned to 
him as soon as the deed was deposited therein,-this was holden to be no deliv

ery of the deed. 

Tms ~as a writ of entry, in which the demandants claimed 
nve ninths of an estate formerly belonging to their ancestor, 
Charles Webber, of which estate they allege that he died seised. 
The tenants pleaded that the ancestor, by his four deeds duly 
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executed and delivered, in his life time, conveyed the premises 
to Jeremiah Webber his son, who died seised of the same, and from 
whom the premises descended fo the tenants, his children and 
heirs at law. These facts were traversed, and issue taken 
thereon. 

At the trial of this issue, before Weston J. the tenants produc
ed a deed, bearing date June ,3, 1809, in the handwriting of 
Jeremiah Webber, and purporting: to be a conveyance to him from 
his father, Charles Webber, of his homestead farm, for the consid
eration of 4000 doIIars ;-and proved that the father called on a 
Justice of the Peace with the deed, in the absence of the son, the 
grantee, and in presence of the Justice and of another witness, 
executed the deed with the usual formalities, and after the ac
knowledgment was certified thereon by the Justice, the grantor 
took the deed, and returned home. 

They also proved that Charles and his son Jeremiah were part
ners in trade, transacting business in a store on the homestead;
that the papers and money of the firm were deposited in a trunk in 
the store, of which the father kept the key ;-that Jeremiah was the 
active partner, who transacted most of the business of the firm, 
the father being in the habit of sitting in the store and keeping the 
keys ;-that when the son had occasion to go to the trunk for the 
notes of the firm, which were kept there, or to pay or deposit 
money, he applied to his father for the key, which was regularly 
returned as soon as such object was accomplished ;-that the 
father was tenacious of the keys, and frequently declared that he 
meant to hold the purse strings as long as he lived ; and that the 
keys were about his person when he died. 

It further appeared that on the 28th day of February 1814, the 
father called one person into the Btore, and the son called another, 
to witness the execution of certain other deeds ;-that when the 
witnesses came into the store the father and son were together ;
that the son took up ten or twelve deeds, which were in his own 
handwriting, unfolded them, and laid them down for his father to 
sign, which he did, and acknowledged them before one of the 
witnesses who was a magistrate ; after which they were subscrib
ed by the witnesses, the acknowledgements certified, and the 
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deeds taken up and folded by the son, and wrapped in a piece of 
brown paper ;-that the old gentleman then took from his pocket 
the key of the trunk and handed it to his son, who deposited the 
deeds in the trunk, locked it, and returned the key to his father. 
Nothing was said to the witnesses touching the contents of the 
deeds. They only saw that one was to Charles Jarvis Webber ; 

and they identified three others which were produced at the 
triaL These- deeds, and the deed of June 3, 1809, were found 
in the desk of the father, after his decease ; and on the wrapper 
was written-" Charles Webber's deed to his son, not to be opened 
" till after his death." 

There was also evidence to shew that the son lived with the 
father, and assisted in the management of the farm ;-that the· 
father sometimes called the farm Jeremiah's ; and that he once 
refused to sell a part of it, without his son's consent, saying he 
had given him a deed. And there was other evidence adduced 
by the demandants, to shew that the deeds never were delivered 
to the grantees, but remained always under the control of the 
grantor; after whose decease they were put on record. 

The tenants then offered to prove the declarations of the gran
tor at several times, and to different persons, that he had disposed 
of his property by deed, and what provision he had made for his 
children by his first wife ; that he intended Jeremiah should have 
the residue ; and that the Judge of Probate should have nothing 
to do with his estate, &c.-all tending to shew that he considered 
his estate as finally disposed of by the deeds in evidence. 

The Judge ruled that any declarations of the father, tending to 
shew the nature of his possession of the land which he occupied 
till his death, and whether he claimed the estate thus occupied 
in his ownrright, or as tenant to his son, were admissible ; but the 
evidence last offered, being objected to, he rejected. He also 
instructed the jury that the burden of proof was upon the tenants, 
who ought to satisfy them that the deeds were actually deliv
ered by the grantor, in his lifetime, to the grantee, or to some 
other person for his use, with intent to pass the estate therein 
described. If this had been done, they would find for the tenants. 
But if they believed, from all the testimony, that the deeds neve1~ 
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were delivered by the grantor to the grantee with intent to pass 
the estate, but only for the purpose of depositing them in a place 
of safety as the agent of .the grantor, and that this purpose was 
clearly expressed and made known by the grantor to the grantee, 
at the time, then their verdict ought to be for the demandants ; 
for whom they accordingly found. And the questions upon the 
admissibility of the rejected evidence, and the correctness of his 
instructions to the jury, were reserved by the Judge for the con
sideration of the whole Court. 

R. Williams, for the tenants, said that the principal question 
being upon the delivery of the deeds, all evidence of the intent 
of the grantor was admissible, including his declarations as well 
after as before their execution. It was not a question between 
first and second purchasers, where the declarations of the grantor 
after making the second deed are inadmissible for another reason, 
as disturbing vested rights ; but the evidence offered went only 
to confirm and effectuate the prior acts of the grantor ; and his 
declarations injured no person but himself, he being the only 
party in adverse interest, during the period when the declarations 
were made. And he commented on the evidence reported by the 
Judge, as shewing a sufficient delivery of the deeds; and cited 
Bridge v. Eggleston 14 .]Hass. 245. Verplank v. Sterry 12 Johns. 
536. I Phil. Ev. 209, 418, note a. 421. /vat v. Finch 1 Taunt. 
141. Bartlett v. Delprat 4 .Mass. 702. Clark v. Waite 12 Mass. 
439. 5 Johns. ,H2. Wheelwright~- al. v. Wheelwright 2 Mass. 

447. Hatch~- al. v. Hatch~ al. 9 Mass. 307. 13 Johns. 285. 

Spragui, for the demandants, replied that the intent of the 
grantor, which alone gives character to his actions, was properly 
left to the jury ; and by them had been conclusively settled 
against the tenants. Nor could it be found otherwise ;-for it is 
essential to the delivery of a deed, that it be voluntarily placed 
out of the control of the grantor. Fairbanks v. Metcalf 8 Mass. 
230. 

The declarations of the grantor, not accompanying the act of 
delivery, were clearly inadmissible, being at best but hearsay. 
And it is not a sound rule that any confessions or admissions may 
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be received which appear contrary to the interest of the party 
making them ; because the real interest of the party cannot 
always be apparent to the Court. On another ground also, they 
were properly rejected, as going to prove a transfer of real 
estate, which, if transferred at all, must have been by some other 
conveyance, tl;ie deeds read in the case being insufficient, for 
want of delivery. Where the grantor is a party to the suit, his 
declarations are not admitted to prove his own deed, but the 
~mhscribing witnesses must be called ;-afortiori they cannot be 
received where he is not a party, and ,vhere no fraud is imputed 
to him, as in the case at bar. · Fox v. Reil 3 Johns . .377. Jackson 
rv~ Kniffen 2 Johns. 31. 

WESTON J. at the ensuing .9.ugust term in Oxford, delivered 
the opinion of the Court, as follows. 

By the general rule of law, hearsay evidence of a fact in con
troversy, is not admissible. To this rule ther-e are certain well 
established exceptions ; as in questions of pedigree, custom, 
certain entries or writings, which fall within the principle of 
hearsay .evidence, of a party charging himself, or restraining his 
own right thereby ; and declarations making part of the res gesta. 
So proof of the decla,rations of tenants in possession, as to the 
nature of their occupancy, and under whom they hold, when the 
seisin of the proprietor is in controversy, has been admitted. 
And generally declarations of persons not under oath, when re~ 
ceived in evidence, are admitted as facts in themselves, from 
which presumptions may arise for or against the facts in question. 

Upon an examination of the authorities, we do not find that the 
testimony rejected falls within any exception to the general rule, 
by which hearsay evidence is excluded. They were declara
tions of the ancestor, under whom both parties claim, unaccom
panied by any act, of the disposition which he had made, or 
intended to make, ofhis estate. 

The cases, cited by the counsel for the tenants, are all distin~ 
~uishable from the case before us. Verplank o/ al. v. Sterry~ 
al. was a case in chancery ; in which .9.rden,, the party whose 
declarations were received in evidence, had given his answer 
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under oath ; and the declarations had a tendency to disprove that 
answer. /vat v. Finch, cited from Taunton, related to a personal 
chattel ; and does not accord with the opinion of Lord Ellenbo• 
rough, who tried the cause. ln Bartlet i,. Delprat 4 .Mass. 702, 
and Clarke v. Waite, 12 Mass. 439, evidence of the declarations 
of the party was rejected ; nor is there to be found in these cases 
any dictum, warranting the admission of the. testimony rejected 
in the trial of this cause. In Bridge v. Eggleston 14 JJ!Iass. 245, 
the deed, under which the tenant claimed, was impeached on the 
ground of fraud. In the case, cited from 5Johns. 412, SpenccrJ. 

says " that the declarations of a party to a sale or transfer, going 
"to destroy and take away the vested rights of another, cannot, 
Hex post facto, have that consequence, nor be regarded as evi
" dence against the vendee or assignee." But he does not 5itate 
that such declarations would be evidence, if made before, or if 
made in affirmance of such sale or transfer. The declarations 
received in evidence in Doe v. Roe 1 Johns. Cas. 402, were those 
of a tenant, while in the possession and occupancy of the- land in 
question, stating to whom the same belonged. 

A delivery of a deed may be by acts, or by words ; or by both. 
It may be delivered by the party, who made it ; or by any other 
person, by his appointment or authority precedent, or assent sub
sequent. It may be made, either to the grantee, or to any other 
person authorized by him to receive it ; or to a stranger for his 
use and benefit. But if a man throws a writing on a table, and 
the party takes it, this does not amount to a delivery, unless it 
be found to have been put there, with intent to be delivered to 
the party. Com. Dig. Fait, (A .. 4.) And, upon the same princi
ple, if the maker of the deed avails himself of the hand of the 
party for whom it is made, mer«~ly to put the deed into a trunk, 
desk, or other place of deposit, 1ivithin the control of the maker, 
and such purpose is indicated and made known at the time, there 
is no legal delivery ; no act being done, or declaration made, 
expressive of an intention to deliver. 

In Whcelright v. Wheelright 2.JJfass. 447. Hatchv. Hatch 9 Mass. 
307, and Ruggles v. Lawson 13 Johns. 285, cited by the counsel 
for the tenants, the actual delivery of the deeds to a third per-
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son was proved; and whether originally delivered as deeds or 
escrows, they were under the peculiar circumstances of each of 
these cases, holden to be operative as deeds, from the first deliv
ery. But the deeds in question in the present c·ase, were never 
delivered to, or deposited with, a third person; nor does it appear 
that, during the life time of the grantor, they were ever, by his 
consent, placed within the control of the grantee. 

We are of opinion, that the testimony rejected was not legally 
admissible; and that the jury were properly instructe~ at the 
trial. There must therefore be judgment on the verdict. 

TUCKERMAN & AL. vs. HARTWELL. 

If the place of payment of a note is designated in a memorandum at the bottom; 
or if to the acceptance of a bill is added a particular place of payment, with the 
assent of the holder; such memorandum or qualification is part of the contract. 

And if only the name of the place be written at the bottom of the note or bill, it is· 
for the jury to detennine when, by whom, and for what purpose it was placed· 

there . 

.flssumpsit by the plaintiffs as indorsees, against the ~efendant 
as drawer, of a bill of exchange, of the following tenor ,-viz
" $445. Sixty days from date and grace, pay to the order of 
" Messrs. Whittier and Tuckmnan, four hundred and forty-five 
" dollars, value received, and place the same to account of your 
" ob 't ser't, John T. Hartwell. 

" Joseph T. Wood, Esq. 
".IJ.ugusta May 16, 1816." 

The acceptance was written across the face of the bill, in the-st 
words-'~ Accepted to .pay in Boston. Joseph T: Wood;"-af~1t 

which the bill was indorsed by the drawees to the plaintiffs._ At 
the bottom of the bill, and near the left hand corner of the paper, 
was a writing which was not plainly legible, but which the defend
ant's counsel at the trial read as the name of " .11.. F. Howe ~-· 

Co." ; and contended that it was a part of the acceptance, desig
nating the place in Boston, where the bill was to be presented for 



KENNEB1C. 

Tuckerman v. Hartwell. 

p-i_yment. For the plaintiffs it was contended that those words, 
if legible, were no part of the acceptance; and the holders of the 
bill were not bound to present it at any particular place in Boston 
for payment ;-if the bill was in the city at its maturity, and the 
acceptor was not there, it was dishonored, and the drawer, upoa 
due notice, was holden to pay. This due notice was proved. "' 

It was also proved that the bill was presented for payment by 
the plaintiffs' direction at the counting room of .11.. F. Howe o/ Co. 
on the nineteenth day of July 1816. 

Upon this evidence, Weston J. before whom the cause was tried, 
instructed the jury that if they were satisfied that the name of 
.R.. F. Howe 'Y Co. was placed upon the bill by the acceptor, at 
the time of the acceptance, and was intended to designate the 
place in Boston at which the bill should be presented for pay
ment; and that the plaintiffs knew that it was so intended, aad 
where the place was;-it was incumbent on the plaintiffs to prove 
a demand at that place. But, he also said, tho presentment for 
payment on the nineteenth day of July was too late. To avail the 
pl<;tintiffs it should have been on the day preceding. Hereupon 
the jury returned a verdict for the defendant, which was taken 
subject to the opinion of the whole Court upon the correctness of 
those instructions. 

Sprague, for the plaintiffs, contended that the words at the 
bottom of the bill were no part of the acceptance, which was 
written in another place, across the face of the bill, and was in
telligible and perfect in itself. Chitty on Bills 321, 325, 326, 
notes a. b. Saunderson v. Judge 2 JI. Bl. 509. E.ron v. Russell 

4 .lJfattle '-Y Selw. 505. 
But if they were intended as a part of the acceptance, this was 

not binding on the payees, unless known and admitted by them at 
the time of the acceptance. Storer t'. Logan 9 JJfass. 55. And 
here was no evidence. to that effect. The utmost the jury can 
be said to have found, is, that it wa.s the appointment of a place 
by the acceptor, at which he ·would make payment. But such 
appointment, being no part of the acceptance of a bill, only gives 
the holder his option, to present it at the place appointed, or to 
the acceptor in perso11, according· to the written engagement ap~ 
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parent upon the face of the bill. 3 Johns. Ca. 71. Parker 1,. 

Gordon 7 East 385. Chitty 328. 4 .Maule~- Selw. 462. JJ,Jason 

v. Franklin 3 Johns. 202. Boot v. Fran/din 3 Johns. 210. It was 
enough to charge the drawer, if the bill was in Boston at its ma
turity. 

And the construction of the instrument, and the legal effect of 
the acceptance were purely matters of law, which the Judge 
should have declared to the jury. Where there is an omission of 
proper instructions to the jury, the Court will grant a new trial. 
Ulmerv. Leland 1 Greenl. 135. 

R. Williams for the defendant, adverted to the diversities of 
opinion at Westminster hall upon the effect of. a memorandum 
made at the bottom of a bill or note, by the maker or acceptor, 
designating a particular place of payment;-and cited Saunder

son v. Judge 2 H. Bl. 509. Callaghan v .• ll.ylett 2 Camp. 549. 
Lyon v. Sundies 1 Camp. 523, 4.25, note. Saunderson v. Bowes I 4 
East 500. Hodge v. Finis 3 Camp. 463. Dickensonv. Bowes 16 
East 110. Howe v. Bowes 5 Taunt. 30. Gammon v. Schmoll 5 
Taunt. 344. Fenton v. Goundry 13 East 459. But he consid
ered the question as put at rest by Rowe v. Young. Brnd. o/ 
Bing. 165, by which the presentment of a bill at the place desig
nated for payment is rendered indispensable, whether the place 
be inserted in the body of the contract, or merely noted by a 
memorandum at the bottom; the latter being now taken as a part 
of the contract. And agreeably to this are the .11.merican decisions. 
Faden v. Sharp 4 Johns. 184. Woolcotv. Van Santvoord 17 Johns. 
248. Carley v. Vance 17 .Mass. 389. 

There is an essential difference between the Ii.ability of a 
maker or general acceptor of a note or bill, and that of the drawer 
or indorser; the former being absolute,-the latter conditional 
and contingent. The party seeking to charge the drawer, must 
shew a strict compliance with the conditions of his undertaking. 
In the present case the engagement was to pay, if the acceptor 
should not pay according to the terms ofl1is acceptance. These 
terms the payees were willing to receive, and the jury have found 
that they were well understood by the parties, and formed part 
of the contract. With this contract the payees have never com-
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plied, by presenting the bill at the place in Boston appointed for 
payment, nor even by making any inquiry there for the acceptor 
or his bankers; and thus have lost their remedy on the drawer by 
their own laches. Chitty on bills 333. 2 H. Bl. 509. 7 East 
385. 19 Johns. 391. Jones v. Fales 4 .Mass. 245. Starrv . .Met- . 
calf 4 Camp. 217. Trecothick v. Edwin 1 Stark. 469. Platt u. 

Smith 14 Johns. 368. 

MELLEN C. J. at the succeeding .flu,gust term in Oxford, de
livered the opinion of the Court, as follows. 

Though it does not appear expressly that the bill in question 
was in Boston on the 18th of July 1816, yet, as it was presented 
for payment at the counting room of .fl. F. Howe <y Co. on the 
19th of that month, and as no reliance has been placed on this 
circumstance, if by the terms of the acceptance it was payable 
in Boston generally, perhaps the action is maintainable; though 
there is not proof of any inquiry and search for the drawer, who, 
it is admitted, was at that time an inhabitant of Wiscasset in this 
State. But we give no opinion on these points, because they 
have received but little attention from the counsel, and also be
cause we place our opinion on another ground. 

The only questions then, are, what is the legal character of the 
words " .fl.. F. Howe <y Co." written at the bottom of the bill '? 
For what purpose were ~hey placed there; and what operation, ac
cording to law, do they have in regard to the acceptance and the 
rights of the parties'? The ansvrnr to these questions is not 

unattended with difficulties. With a view of ascertaining the 
words themselues, as well as their import, design, and use, the inquiry 
was submitted to the consideration of the jury; and under the in
structions they received from the.presiding Judge, they have found 
that they were placed on the bm by the acceptor, at the time of 
the acceptance; that they were intended to designate the place in 
Boston at which the bill should be presented for payment; that the 
plaintiff knew tliat such was the intention; and knew also the place 
thus designated as the place of payment. These facts thus found, 
taken in connection with the circumstance of the bill having 
been indorsed after acceptance, fornish proof that the nature and 
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qualification of the acceptance, whatever they may be, were 
known to the payees at the time of the indorsement. Thus it 
appears that all the parties to the bill have acted with full know
ledge of the nature of the contracts they have made. One objec
tion urged against the instructions of the Judge is, that he ought 
not to have submitted the above mentioned facts to the consider
ation of the jury, but should himself have decided the legal effect 
of the acceptance, and of the additional words at the bottoin of 
the bill. The answer to this objection is, that some of those facts 
could not appear from inspection; such as the time when the words 
were placed there, the person who wrote them, and the purpose 
for which they were written. These were facts proper for the 
jury to settle; and as to their legal effect the Judge did decide. 
His instruction to them was, that if they should find those facts, 
and also knowledge on the part of the plaintiff, to be as they actu
ally did find them, that then, on legal principles, the plaintiffs 
were not entitled to. recover. The finding of the jury amounts to 
this, that the words added at the bottom of the bill are a part of 
the acceptaiice, and, of course, have the same effect as though 
added immediately after the word " Boston"; and the accept
ance would then have stood tlrn~, " accepted to be paid in Boston 
at the store of ./1.. F. Howe qr Co." 

In this view of the facts proved, and the instructions given, we 
perceiv,e no error, provided the legal conclusions drawn by him 
were correct, as to the operation of the acceptance thus proved 
and understood. An examinl,ltion of the English decisions on the 
subject of special and limited accepta)).ces, and the nature and 
effect of a memorandum on a note or bill, as to the place of pay
ment, shews, at one view, change, variance and confusion of opin
ions ; not only as to the legal operation of these qualifications of 
the contract created by designation of place for payment of a bill 
or note, but as to the mode of declaring upon such bill or note. 
The cases can never be reconciled, and we must either continue 
to go on in uncertainty in our endeavors to preserve uniformity of 
decision in the commercial world, as far as we are able, by simi
lar fluctuation of opinion; or else extract the good sense and 
sound reason of these conflicting cases, and then govern ourselves 
by settled principles. There have been so many distinction.s 
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introduced, not to say in some instances, refinements, that the real 
and honest intentions of the contracting parties, have in numer
ous instances been overlooked or disregarded. The principle of 
law seems to be well settled in England that when a particular 

place of payment is introduced into the body of a bill of exchange 
or note, and not by way of memorandum, whether the action be 
against the maker or indorser of a note ; or the drawer or acceptor 

-of a bill ; the bill or note must be presented and demand made 

at such place, in order to maintain the action. See 1Volcott v. 

Van Santvoord 17 Johns. 248, and the cases there cited, and the 

note by the reporter. But if the designation of the rlace of pay
ment is intimated in a memorandum in the margin or at the bottom 

of a note ; or if the acceptance of a bill is accompanied by words 
"payable at" a particular place, such memorandum or qualifi
cation is not considered as any part of the contract, as it regards 

the note or acceptance, according to several English decisions ; 
and according to several others, the contrary principle is estab
lished. In Smith v. Delafontaine, tried before Lord .Mansfield in 
1785, Saunderson v. Judge 2 H. Bl. 509, Lyon v. Simclies ~

Sheriff I Campb. 423, Wild v. Rennard lb. 425, Trapp i·. 

Spearman 3 Esp. 57, JVicholls 'IJ. Bower 2 Carnpb. 498, Price v . 

.Mitchell 4 Campb. 200, and Fenton v. Goundry 13 East. 459,
such memorandum or qualification was holden to be no part of 
the contract. In Parker v. Gordon 7 East. 385, .IJ.mbrose i·. 

Hopwood 2 Taunt. 60,' Calliganv . .9.ylett 3 Taunt. 397, Gammon 

v. Schmoll 5 Taunt. 344, and Chitty (2 Ed. 1807) 184, the con

trary principle has been adhered to. If a bill of exchange be 

general, and the drawer accept it_ payable at a particular place ; 

thus limiting its generality, the holder is not bound to take such 

an acceptance ; but Johnson in the note above mentioned, says, 
~, If a holder of a bill, who is not bound to receive a qualified 

" acceptance of it, does think proper to receive an acceptance 
" restricting the payment to a particular place, is it not, as 
"between him and the acceptor, as much a part of the contract 
'' as if it was inserted in the bill itself, or as much as in the case 
« of a promissory note made payable at a particular place'? 

, " There seems to be no foundation for the distinction. The 

"Court of C. B. are more consistent when they put it on the 
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"'ground that it is a qualification of the contract and a condition 
"precedent, the performance of which must be alleged and shown 
" to entitle the plaintiff to his action." There certainly is much 
sound sense in this reasoning of the reporter. Besides, when the 
acceptor thus designates the place of presentment and payment, 
the presumption is that he will place funds there for payment; and 
when the holder receives such a qualified acceptance, why should 
he not apply at the place appointed,where the funds are presumed 
and agreed to be placed ?-for the same reason that the holder of 
a town order is bound to present it to the town treasurer, before 
he can maintain an action against the town, as we have decided 
in the case of Varnerv. Nobleborongh 2 Greenl. 121. 

Tlte acceptance of a bill of exchange is an independent act ; as 
much so as the drawing qf the bill. The drawer may accept on 
<his own terms, but the holder is not bound to receive such an accep
tance, if varying from the hill ; if however, he does so accept it, 
why in reason and justice should he not be considered as agreeing 
to its terms and conditions. And wheh this restriction or qualifica
tion is in the form of a memorandum, and is by all parties considered 
as a qualification, why should it not be considered a part of the 
contract, and as binding on all parties assenting to- the same, as if 
inserted in the body of the bill or note ? To make a distinction 
seems to be to give as much importance to a shadow as a substance. 
Several of the cases before' cited, seem to make a distinction be
tween actions against the acceptor upon a qualified acceptance, 
and actions against a drawer or indorser ;-that in the former case~ 
the aeceptance renders the acceptor universa1ly liable and abso
lutely so, without any demand at the particular place named in the 
acceptance ;-while in the latter case, an action cannot be main
tained unless a demand or presentment has been made at the 
appointed place ; because the liability of the drctwer and indorser 
is always conditional. The line of distinction however is not drawn 
with clearness, and therefore we have not founded our opinion 
upon it, though there seem to be good reasons for the distinction. 

Considering the difference of opinion which has prevailed in 
the English Courts, there is more room and more reason for our 
careful examination of principles and the adoption of thosP~ for 
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our guides, which appear to be founded in the most substantial 
justice and soundest good sense ; those principles which sanction 
and give effect to legitimate contracts, in whatever form they 
are made, which are perfectly understood, and are not forbidden 
by any statutory regulations. But we consider the principles 
established in the case of Jones v. Fales 4 Mass. 245, as strength
ening the arguments we have used as to the construction and effect 
to be given to the quafifying language of the acceptance. The 
action was founded on a promissory note given by Clapp to Fales, 

whereby he promised to pay him or order $680 in sixty days. 
Near the bottom of the bill were inclosed in brackets the words 
[foreign bills]. The note was indorsed by Fales to Jones, and the 
suit was against Fales as indorser ; and one question in the.,case 
was whether the note was a cash note; and if not, whether it 
could support the plaintiff's declaration. In the decision of that 
cause, two questions were settled which are of importance in this. 
One was that the words "foreign bills" were explained by parol 
testimony, in order to ascertain whether they were a part of the 
original contract, or a distinct and collateral engagement, not appli
cable to the note in the hands of an indorsee. And the Court set 
aside the verdict for the very purpose of admitting parol explan
atory evidence. This authority seems to remove all objection 
to the propriety of admitting parol evidence in the present case, 
and submitting the facts relative to the memorandum, the cir
cumstances under which it was made, and its import and intention, 
to the consideration of the jury. Another point decided was, the 
legal effect and operation of the words "foreign bills," when 
unexplained by any parol proof. 

For the sake of clearness we quote the language of Parsons C. 

J. in delivering the opinion of the Court. He observes, " The 
"next question is, whether these words, thus written, and placed, 
" are a part of the promisor's contract. There is no proof by 
" whom the body of the note was written, or whether these 
"questionable words were inserted before or after the signature, 
"or by the promissor or promissee. I can therefore reason only 
" from the face of the note. And it is a reasonable conclusion 
" that they must all be taken to be the words of the maker of 
~, the note, written before it was delivered to the promissee : 
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" and not the words of the promissee assuring to the promissor 
" any honorary or legal indulgence·, either absolute or conditional. 
"If they are the words of the promissor, they must be considered 
"either as idle words, or as a part of the promise to which he 
"gave his signature ; or as a subsequent memorandum, explana
" tory of the manner in which the promise was to be performed. 
"I am not authorized to consider them as words without meaning, 
" and I do not think it material whether they were a part of the 
" original contract or added in explanation, for when the promis
" see took the note with these words on it, he was subject to the 
"explanation in the memorandum, if it was one, as much as he 

'
4 would be bound by these words, if they were a part of the 

"promise." Accordit1g to this decision, the words ".fl.. F; Howe 
4- Co." written by the acceptor at the time of the acceptance, 
and the return of the bi11 to the payees, would have rendered the 
memorandum explainable, had the present action been brought 
by them, and such explanation would have bound them ; and for 
the same reason it was explainable in the hands of the plaintiffs 
as indorsers ; and as by the finding of the jury, knowledge is 
brought home to them, of course they also are bound by the 
memorandum, if it is considered as such, in the same manner as 
they would have been, if by the bill itself, the drawer had been 
requested to pay its amount at the store of ./1.. F. Howe l~ Co. 
Boston. 

In a word, according to the case of Jones ·v. Fales, the words 
".R.. F. Howe o/ Co." were a part of the contract of acceptance, 
and therefore, binding, even without explanation ; and being by 
law explainable, and having been explained and proved to have 
been inserted for the very purpose of designating the place where 
the pill should be, not merely might be presented ; and this being 
known and 1,mderstood by all cohcerned, all are bound by it. And 
as the bill was not in due season presented for payment at the 
place designated in the acceptance, .the present action cannot be 
maintained. 

But there is another point of view in which the cause may 
be considered. As the bill in question is general in its form, 
not specify{ng any particular place of payment ; and as tlie 
restriction relative to the place of payment was insertecl by· 
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the drawer in his acceptance, he had as much right to make the 

bill payable at a particular store in Boston, as in Boston generaJly. 
Now in the body of the acceptance, Boston is made the place of 

payment ; and in the memorandum at the bottom of the bill the 

store of .!J.. F. Howe '-Y Co. is made the place ; and as the jury 

have found (hat all was written at the same time, and for the same 

purpose ; and as this restricted acceptance was not objected to 

by the holders of the bill, nor the bill protested on that a·ccount, 

as it might have been; and as knowledge of all this was given to 

the plaintiffs, as the jury have found ; all parties must be consid

ered as having assented to this limited acceptance, and must be 
bound by it. But supposing that the payees and the plaintiffs 

were never bound by it, and that they had a right to treat the 

restrictions as to the place of payment, as nullities even without 

a protest, how would the cause stand then ? If such were the 

case, it is clear that the bill should have been presented for 

payment, not in Boston, but at the house or counting room of the 

drawee at Wiscasset, where he was well knovrn to reside and do 
business; yet it was never presented there. Therefore, whether 
the plaintiffs were bound or not bound by the restrictions in the 
acceptance, the presentment was ineffectual. On this latter 
ground also the plaintiffs must fail. 

As the jury have found for the defendant there must be judg· 
ment on the verdict. 

WINTHROP vs. DocKENDORFF & AL. 

Where a debtor in execution was liberated from prison, on giving a bond conform
ing to the provisions of a law for the relief of poor debtors, which was not then 
in force ;-it was holden that the bond was good at common law ;-and the debt
or having regularly taken the poor debtor's oath, in the forms provided by the 
repealed law, the creditor, in a suit on the bond, had execution awarded in equi
ty, for only a nominal ~um. 

UPoN the revision of the laws during the session of the legisla
ture in the winter of 1821, the former statutes for the relief of 

poor debtors in prison were included in the general act, by which 

most of the statutes of ~Massachusetts, so far as they related to this 
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State, were repealed. The subject of the relief of poor debtors 
was then in the hands of a committee; but not being fully matur
ed before the end of the session, it was referred to the next 
legislature;-so that from .Jlllarch .21, 1821, to Jan. 19, 1822, 
there was no statute in force authorizing the enlargement of 
debtors in prison, on their giving bonds; though this fact not being 
generally known, the practice- of liberating on bond, and of ad
mitting debtors to take the oath of insolvency and thereupon tq 
discharge them, continued as before. 

During this period, the defendant Dockendorff, being committed 
to prison on an execution in favor of the present plaintiff, was en
larged on giving a bond ln the usual form to the gaoler, in the 
name of the plaintiff, conditioned that he should continue a true 
prisoner in the custody of the gfl,oler, and within the exterior limits 
of the gaol-yard or debtors' liberties, until he &hould be lawfully 
discharged, without committing any manner of escape, &c. ;-and 

. after citing the creditor, and pursuing the course prescribed by 
former statutes, his discharge by taking the poor debtors' oath 
was entered on the kalendar, and he returned to his home. 

The plaintiff thereupon commenced this action on the bond. 
The defendants, after oyer, pleaded, first, a special performance 
of the terms of the condition. To this the plaintiff replied that 
the debtor escaped from prison before Jie was lawfully discharg
ed. The defendants, in the rejoinder, set forth all the provisions of 
the law as they stood on the 21st of .March 1821, and alleged the 
universal practice at all the prisons in the State after that time1 

as before; and stated the proceedings relative to Dockendorff, and 
the certi6.cate thereupon issued to the gaoler, ,vho lawfully dis
charged him. To this the plaintiff demurred generally. 

In the second plea the defendants set forth the same proceed
ings and provisions of law, as having been represented by the plain
ti.D' to be legal, and in full force, and such as the debtor might 
adopt to obtain a lawful dis~harge; and that he did adopt them, 
and was discharged accorclingly. The plaintiff replied, denying 

such representations, and tendering an issue to the country, which 

was joined. 
Tlte third plea represented the bond as having been gi\len to 

tne gaoler for permission to go at large within certain limits, des-
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cribing the debtors' liberties;. •and so as against lalv, and void. 
Hereupon also the plaintiff demurred in law. 

At the trial of the second issue, before Weston J. the only evi
dence was that of the gaoler, who testified, that supposing the 
former statutes to be in force, he advised the debtor to give bond, .. 
and had divers conversations with him and his sureties, on that 
subject, as was his custom in such cases, and had no doubt but he 
facilitated his discharge in the form prescribed in the former 
laws. But he had no special authority from the plaintiff, nor was 
it pretended that the plaintiff had any other agent in the business. 
The plaintiff objected to t·he admission of any conversations of the 

gaoler, until it should be first proved that he was the plaintiff's 
agent; but the Judge overruled this objection, the plaintiff having 
accepted ihe bond. A verdict was returned for the defendants, 
which was taken subject to the opinion of the whole Court upon 
the admissibility of the evidence; and the plaintiff also moved for 
a new trial on the ground that the verdict was against evidence, 
and against the weight of evidence in the same cause . 

.9.llen and Sprague, for the defendants, contended that the par
ties, by referring to the debtors' liberties, and to a discharge by 
due course of law, which did not exist, had created a latent 
ambiguity in thJ bond, rendering it void for uncertainty, unless 
extrinsic evidence could be resorted to for its explanation. But 
by such evidence, it is manifest that the parties referred to the 
old law as part of their contract, and considered themselves as 
fully adopting its provisions, thus continuing it, conventionally, in 
force, so far as their respective rights were concerned. 7 Johns. 
385. 1 Phil. E1,id. 476. Rex v. Laindon 8 D. ~ E. 379. 

But if the old statutes are not to be taken as part of the contract, 
the bond stands at common law, and is void being for ease and 
favor. 1 Phil. Ei,id. 134. I Saund. 161. Thompson v. Lock
wood 15 Johns. 256. 4 Bae . .flb:r. Slieriff, 0. Dole v. Moitlton2 
Johns. Ca. 205. Dole v. Bull 2 Johns. Ca. 239. Com. Dig. 
Pleader 2. W. 25. Loud v. Palmer 7 Johns. 159. It is void on 
the ground of public policy, as it gives the sheriff the dangerous 
power to liberate one prisoner and retain another at his pleasure., 
discriminating between friends and foes. 
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It is also void because given for bail, in a case where the party 
,vas not bailable. Bartlett v. Willis 3 Mass. 103. Page v. T1"tt

fant 2 .Mass. 162. .JVlorse v. Hodgdon 5 JJ;Jass. 317. Churchill v. 
Perkins 5 .Mass. 541. 10 Co. 100. But whatever may be the 
merit of these positions, yet substantial justice has been done 
between the parties; and in such cases it is the rule of the Court 
not to disturb the verdict. Cogswell v. Brow'M, 1 Mass. 257. Ger
rish v. Bearce 11 .Mass. 193. 7 Mass. 467, 507. 8 .Mass. 336. 
1 Johns. Ca. 255. Boynton v. Hubbard 7 .Mass. 112. 2 Powell 
on Contr. 196, 202. 3 Burr. 1909. The bond was given under 
the former statute, to be discharged by a compliance with its 
provisions; and the creditor, by accepting it, has adopted all the 
acts of the gaoler relating to the same subject matter. Paley on 
Jlgency 249. 

R. Williams, for the plaintiff, insisted that the condition of the 
the bond was free from.ambiguity; and admitted a sensible inter
pretation without resortin~ to any thing ab extra. There being 
at the date of the bond, no prison limits or debtors' liberties be
yond the walls of the gaol, those terms in the condit10n may be 
referred to such apartments as the gaoler might and ought to 
provide for debtors, apart from persons committed for felony. 
2 Bl. Com. 340. And by the lawful discharge mentioned in the 
bond, may be understood, a discharge by payment of the debt, or 
by consent of the creditor. 

If this interpretation is inadmissible, then the condition is in
sensible, and void: and the bond is single. Co. Lit. 206. 1 Bae. 
Jlbr. Condition, .N'. Nor is it any excuse that the debtor was
misinformed of his rights, or that the gaoler was ignorant of the 
law. 8.Mass. 423. 7 .Mass. 101. IO.Mass. 190. 

Neither is the bond-void for ease and favor. The stah,1.te of 
Hen. 6. applies only to bonds running to the sheriff. 5 .Mass. 340. 
But this b~nd is to the creditor, given voluntarily, and conditioned 
to remain a true prisoner, which was a lawful act; and it there
fore is good. 11 .. "/t,Jass. 11. 7 .JJrfass. 200. 8 JJfass. 373, 4.23. 

5 Bae . .!J.br. Obligation, D. 3. 
As to the conversation of the gaoler, the plaintiff was not bound 

by it, unless he knew and ratified it. The act of suing the bond 
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is a ratification of the taking of it, but of nothing more. The 
principal ratifies only such acts of the agent as come to his knowl
edge. 1 Bae . ..ibr. 679. Condition Q. 3. 4 .Mass. 427. 

This cause was argued at June term 1823, and being continued 

under advisement, the opinion of the Court was delivered at 

.Hugust term 1824, in Oxford, by 

MELLEN, C. J. In this case the defendants have pleaded three 
pleas. To the second plea there is a replication and issue to the 

country. To the .first, there is a replication and a demurrer to 
the rejoinder. To the third, there is a demurrer. Upon the 
issue to the country, the jury have returned a ve1·dict for the de
fendants; and there are two motions made by the plaintiff that the 
verdict may be set aside; one on exceptions to the opinion of the 
Judge i·n the admission ofcertain proof to the jury; and the other, 
at common law, on the ground that the verdict is against evidence 
and law. In the view we have taken of the cause, we do not 

deem it of any importance to examine the merits of either of the 
above motions, as we are satisfied that the issue to the country is 
wholly immaterial. It would therefore be useless to set aside 
the verdict, and grant a new trial, even if the motions were found 
to be maintainable; because upon the issues at law it is our opin
ion that the action is maintainable, and tliat the plaintiff is entitled 
to judgment, notwithstanding the verdict which has been found 
for the defendants on the immaterial issue. We proceed there
fore to the inquiry which, in essence, though not strictly in form, 

is this, whether the first and third pleas in bar 11.re good. They 

are both nearly of the same character. They seem to disclose 
only the particular facts rel_ative to the prison limits as formerly 
established; the commitment to prison of Dockendorff, and his 

liberation therefrom, on taking the oath prescri_bed by a law, not 

then in force, to be taken by poor prisoners in gaol on execution. 
_Now, as all the laws on the subject of gaol limits, and the dis
charge of poor debtors from close confinement on giving bond to 
continue within the gaol limits or debtors' liberties, had before 
this time been repealed by mistake, and were not revived until 
&ome time after the transaction set forth in the pleadings had 

taken place; we need not spend a moment in examining any por-
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tion of them, subsequent to the declaration; for the facts therein 
disclosed are of no importance in legal contemplation, and of this 
we are bound to take judicial notice. The only question is, 
whether the declaration is good, and discloses a good cause of 
action: or in other words, whether such a bond as that now under 

consideration is a valid contract, or absolutely void. 

As we have before observed, the several laws relative to the 
establishment of prison limits, and the liberation of poor prisoners 
committed on execution from close prison, on giving bond, were 
all of them, by mere mistake, repealed on the 21st of .Jl'larch 
1821, and were not revived until January 19th, 1822. The bond 
now in suit bears date Nov. 15th, 1821. It was, therefore, given 
at a time when there was no statute in force in this State pre

scribing its condition or approbation, or authorizing the liberation 

of Dockendorff from close confinement in consequence of the exe
cution of such bond. Of the repealing act, and its legal ,conse
quence, we are bound to take judicial notice. At the time of 
the execution of the bond, Dockendorjf was lawfully in prison; he 
had no right by law to be relieved from close confinement, in any 
manner, or on any terms, unless on habeas corpiis, or by payment 
of the debt, or the consent of the creditor. The bond is, as usual, 
made payable to the creditor; and in conformity to the laws which 
had been, and were, by all concerned, supposed then to be in 
force; and all parties acted fairly on that supposition. The plain
tiff has agreed to accept it, by claiming the benefit of it in this 
action; and though he might have refused to accept it, and en• 
forced his claim against the sheriff for an escape,. he has very 
properly waived such claim, and as far as lies in his power, has 
ratified the bond by considering it as a valid one, and agreeing to 
accept it as such. 

Several objections have been urged by the counsel, for the pur
pose of shewing the bond to be illegal and void. 

1. It is said to be void as being a bond given for ease and favor,, 
Such bonds are always made payable to the officer having the 
custody of the debtor. Churchill i·. Perkins 5 Mass. 541. I_b'id . 
• Morse v. Hodsdon 314. Clapp i,. Cofran 7 JJ;Jass. 101. And 
even such bonds were not void at common law, nor till the statute-

VOL. III. 
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of .23 Hen. 6, cap. 9, which is now, by adoption and usage a 

part of our common law. But, besides, it must be remembered 

that the bond in the present case was made payable to the cred
itor; it was never intended as a security to the officer against the 
consequences of his own act. 

2, It is urged that such a bond is void on the ground of policy, 
being in restraint of liberty; and it has been compared to bonds in 

restraint of trade. If a bond in restraint of personal liberty be 

voi<l, on what principle is it void ? Cannot a man enlist as a 
soldier, or ship himself as a seaman, and thus restrain himself as 

to his liberty ? Do the laws of Congress in either case create 

the obligation; or does the voluntary act of the man himself create 

it ? Those laws designate his duties, and the punishments for 
his neglect to perform them; but he cannot be bound to their 

performance, or subject to those punishments, without his own 
prior consent and obligation. 

Among the cases collected by Powell on Contracts 196-202, we 
do not find the case of bonds in restraint of liberty as void on the 
ground of public policy. Indeed we do not know in what books 
the doctrine contended for is to be found and established. -But 
we cannot perceive how the bond in question can be said.to have 
been given by the defendants in restraint of Dockendorff's liberty. 
The truth is, it was given for the express purpose of his enlarge
ment from close confinement; for the purpose of obtaining more 
liberty, than he could by law be permitted to enjoy without the 
creditor's consent. Where is the principle to be found which 

renders such a bond void, if accepted by the obligee ? The bond 
in question was given with the same motives, and for the same 

object, as though the repealed laws had been then in force; and 

if they had been in force would not the bond have been just as 
much in restrafot of liberty, as it is now, or in other words, would 

it not have been for the obtainment of more liberty ? 

At this moment, what law is it which renders a bond for the 
liberties of the prison, binding on\the obligors ? Not the statute 
which authorizes such bonds. The act of February .29th, 181.2, 
which described the condition, provides that when the bond pre
scribed shall have been given by the debtor, " the gaol keeper 

" shall release him from close confinement without requiring 
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" any other condition in such bond." The bond is the sheriff's 
protection; but it precedes the prisoner's discharge, and is made 

when he is in close confinement, for the purpose of procuring his 

enlargement. The principles of the common law give validity 
to the bond; by these principles, its due execution and proper con
stniction must be determined; by these principles must its validity 
be decided, on any plea which may bring that in question. The 
only difference between a bond g·iven by a prisoner in execution 

for debt, while the above statu~es were not in force, and such a 
bond given before their repeal, or since their revival, is this ; 
that in the former case the sheriff had no right to discharge the 

prisoner in consequence of the bond; and its validity depended 
on the acceptance of the creditor; whereas in the lcitter case, the 

, sheriff might; and ought to discharge the prisoner from close con

finement, if the bond were duly made and approved; and such 
would be valid and su fficie11t, ·whether the creditor would or 

would not accept it. In both cases, as before stated, the bond. 
must be tested by the principles of the common law; and the 
bond in the latter case, would be good, though not approved by hvo 
justices, if accepted by the creditor, according to the case of 
Bartlett v. Willis 3 Mass. 86. This seems to be the only fair and 
reasonable ctmstruction to be given to the statues on the subject. 

On what principle, then, is the bond in question to be adjudg
ed void ? It was voluntarily giv'?n ;-there is nothing immoral or 
unlawful in the condition ;-it was given to the creditor, for the 
purpose of obtaining an indulgence to which the debtor was not 
by law entitled, but which the creditor has sanctioned by his 
acceptance of the bond. 

There are many cases where bonds given with the intention of 
complying with a statute provision, though not conformable to the 
statute, have been adjudged good at common law. The before 
cited case of .J}forse v. Hodsdon establishes this principle. In 
Clapp v. Cofran the bond was not given for double the sum due 
on the execution, as the law required ;-if it had been, it would 
not have been liable to chancery. The same principle is recog
nized in Freeman v. Davis 7 JJfass. 200; and to the same point is 
./J,rnold 1; • .flllen 8 ,]l1ass. 147. In Burrn'llghs v. Lowder 8 .ft;lass. 

373, the bond was not taken in double the amount for ,Yhich the 
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prisoner stood committed, and the sureties ·were not inhabitants 
within the county, as they should have been. But the Court 
observed,-" There is no reason why the bond should not be good 
"at common law ; it having been voluntarily entered into for the 
" benefit of the principal, to procure a relaxation of a lawful 
" imprisonment, to which he could not have been entitled with
" out giving bond. The bond is now accepted by the obligee, and 
"he is entitled to judgment of forfeiture," &c. 

A sheriff is not excusable for liberating a debtor on execution, 
unless a bond is given according to the direction of the statute. 

If not so given, it is given and received without any legal aitthority; 
as much so as when no lctw, exists permitting debtors committed 

in execution to have the liberties of the prison. And yet in the 
cases before cited, the bond was holden to be good, being accept
ed by the creditor, as a contract at common law. The bond in 
the present case was not authorized by any statute ; neither was 
it in the case of Burroitghs v. Lowder, and several other cases 
resembling that. What substantial reason, then, can be assigned 
for the supposed difference,-or can any difference in reality 
exist ? 

According to the cases before mentioned, the bond in question 
is good at common law ; and according to the provisions of the 
statute, execution may be awarded for the sum which is due 
according to equity and good cinsciencc. Considering all the 
facts in the case, there can be no difficulty in ascertaining this 
sum. The plaintiff in fact has suffered nothing. All parties have 
acted fairly and with good faith ; and the result is what it would 
have been, had the laws been in :full force, as they were supposed 
to be at the time the bond was executed. But as the condition 
of the bond has been violated, there must be judgment for the 
amount of the penalty ; and the plaintiff may have execution fo1· 
one dollar debt, and full costs. 
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BURGESS vs. LA.NE & AL. 

A verdict, and judgment thereon, are not admissible evidence of a copartnership, 
even where that fact was expressly put in issue by the pleadings, unless the ac
tion, in which such evidence is offered, is between both the parties to the former 
suit. 

Where the party objecting to a witness,on the ground of interest, which was acquired 
by a contract entered into subsequent to his knowledge of the facts he is brought 
to prove, is himself a party to the agreement creating the interest, or had any 

agency in causing it to be created, the witness may be admitted to testify, not
withstanding such interest. 

IN this action, which was assiirnpsit, the first count in the writ 
was upon a promissory note dated at .Miramichi, June 19, 1819, 
signed by John Lane, and payable to the plaintiff or his order on 
demand. In the second count it was alleged that Lane and Lead
better, the other defendant, were partners under the name and 
firm of John Lane, under which name they made the note declared 
on. There was a1so a count for labor done. The defendant 
Lane was defaulted. Leadbetter pleaded the general issue, and 
also that he was not a co-partner with Lane ; which issues were 
joined. 

At the trial, which was before the Chief Justice, it was admit
ted that all the counts were for the same cause of action. 

To prove the partnership, and also certain declarations of 
Leadbetter, the plaintiff offered one Norris as a witness, who was 
objected to on the ground that he had similar claims against the 
defendant, and that Leadbetter would be concluded by the verdict 
in this case on the question of partnership, should it be found 
against him. This objection was overruled and the witness 
admitted. The same objection was made to one Cary, offered 
as a witness by the plaintiff, who had an action then pending in 
the Court of Common Pleas, in which an agreement was filed by 
the parties, that if the plaintiff in this action prevailed, the plain
tiff in that action also should prevail. '.f;his objection likewise 
was overruled. 

Those witnesses, and others introduced by the plaintiff, testified 
to certain conversations of Leadbetter at Miramichi, in Octobe1· 
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1818, both before and after the plaintiff's arrival there, tending 
to prove that he hired the plaintiff to work ;-that he was -con

cerned with Lane in the lumbering business in that vicinity ;
and Cary testified that Leadbetter, after the plaintiff had com

menced labor, said he was in company vvith Lane; gave certain 

directions about the work ; and before leaving them in the spring 

of lSl 9 to return to this county, told the men thus employed that 
when their work should be finii,hed for that season, if he was not 

there, they might settle with Lane, and take an order on him, or 

Lane's note, either of which should be good, and he would be 
accountable. This evidence also was objected to. 

Cary further testified that some· days prior to the making of the 

note, and while Lane was employed in settling with some other 

of the workmen, the plaintiff said he would not take Lane's note, 
unless Leadbetter was holden ;-to which Lane replied that it was 

as good as if signed by Leadbetter, who was then absent, and who, 
he said, was as far holden as Lane was. 

The defendant the,n proved that the plaintiff, and Lane, who had 
formed a connection in business with two other persons, continu
ed to reside at Miramichi more than a year after the date of the 
note; during which time Lane was in good credit; and that th~ 
plaintiff might have secured the debt by attachment of Lane's 
property, if he had used ordinary diligence ;-that soon after
wards he failed ;-that after his failure the plaintiff both there, 
and after his return to this county, frequently declared he had 
lost his winter's work by taking Lane's note ;-that in the spring 

of 1821, the plaintiff and Leadbetter returned in company from 

Jlfiramichi, when he was heard to repeat the same to Leadbetter, 
without making any claim on him for the debt. The timber 

which was cut during that period never came to the use of Lead
better, but was seized and sold for the payment of Lane's debts, 
after his failure. 

Upon this evidence the jury were instructed that, if they were 
satisfied that Lane and Leadbetter were jointly concerned in said 

business of lumbering, they were, as to that concern, copartners, 
and that the plaintiff was entitled to recover ;-but that if said 

Lane and Leadbetter were jointly concerned and did jointly agree 

w·ith the plaintiff, still if they should be of opinion that the note 



JUNE TERM, 1824. 167 

Burgess v. Lane & al. 

of hand of Lane alone was received in payment for his labor ; or 
that the defendants were not jointly concerned in business, and 
did not jointly promise, then they ought to find for the defendant 
Leadbetter. The verdict was for the plaintiff upon both issues, 
and was taken subject to the opinion of the whole Court. 

Orr and .flllen, for the defendant, contended-I st. That the 
witnesses objected to were improperly admitted. The issue 
was upon the fact of copartnership, and the verdict, if it estab
lished the existence of a joint concern, might be given in evidence 
in another action against these defendants. Both the witnesses 
had therefore a direct and manifest interest in the success of the 
present plaintiff. This objection, as it regards Cary, applies with 
increased force, from the agreement that his suit should abide 
the event of this. Whateley v. Menheim o/ al. 2 Esp. 607. 1 
Phil. Ev. 45, 253.-.2d. The note was both given and received 
for the debt due ; and being negotiable, it is a discharge of the 
unwritten contract. If there had been any liability of Leadbetter, 
this was a substitution of a new contract for the old one, by ,:vhich 
this latter was forever discharged. Thatcher v. Dinsmore 5 .M.ass. 
299. Greenwood v. Curtis 4./L1ass. 93. 6 Mass. 358. Hunt .fldm'r. 
v. Ji.dams 5 :Mass. 358. 6 Mass. 519.-Sd. The undertaking of 
Leadbetter, if any, was wholJy collateral, as guarantor; and not 
original and direct. The plaintiff therefore has lost his remedy 
by the want of diligence. The interest of the defendants in the 
timber was but a tenancy in common, in which case one could 
not bind the other without a special authority. And the engage
ment of Leadbetter was only to make the note good, Which is 
plainly a conditional and collateral stipulation. Lifkin v. Walk
er 15 East IO, note. .2 Wils. 353. Ellis v. Wild 6 .Mass. 321. 
7 .JJfass . .286. 1 Esp. 106. 

R. Williams, for the- plaintiff. The interest of the witnesses 
was at most only in the question, and not in the cause itself ; and 
the objection was therefore wholly to their credibility. 4 Mass. 
488. 7 Wheat. 424, 468. 1 Phil. Ev. 38. Nor could the verdict 
in this case bind any but parties, and those claiming under them. 
No one can take the benefit' of a verdict, unless he would have 
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sustained damage by a different decision. 1 Phil. Ev. 247, 249, 
250, note c. Bull N. P. 232. 18 Johns. 352. The excepted 
cases are those of customs, tolls, pedigree, &c. ; and the Court 
in 1 Wheat. 8, say that these exceptions ought not to be enlarged. 
The agreement in Cary's case is not binding, because not recip
rocal. And if it were, yet the plaintiff here has an interest in 

his testimony, of which the witness could not deprive him by any 
act of his own. Bent v. Baker 3 D. ~ E. 27. 

The note was never taken as a substitute for the joint liability 

of both partners, but only as a memorandum of what was due to 
the plaintiff. The principle of substitution applies only where 
the note is given by all the parties who were originally liable. 
Johnson v. Johnson 11 Mass. 359. Here Leadbetter was out of 
the province when the note was given ; and the existence of the 
partnership being first proved, as well by direct admissions, as 
by their joint participation in the profit and loss,-Wats. on part. 

I, 5, 11,-the declarations of either party became good evidence 
against both. · 

WESTON J. at the succeeding .fl.ugust term in Oxford, deliver
ed the opinion of the Court as follows. 

The testimony of Grajion Norris, which was received at the 
trial of this cause, is objected to as incompetent ; upon the ground 
that he has similar claims against Leadbetter, one of the defen
dants, and that the latter would be concluded by a verdict render
ed against him, upon the 9uestion of copartnership in any action, 
which might be brought by the witness. In support of this 
position, the case of Whately v. Menhein ~ al. 2 Esp. 608, as ruled 
by Lord Kenyon at nisi prius, has been cited ; vvhere a verdict, 
upon an issue out of the Court of exchequer, upon a bill filed by 
one of the defendants against the other, finding a copartnership 

existing at a certain period between them, was received as 
admissible and conclusive evidence of that fact, in favor of the 
plaintiff, against both the defendants. 

Formerly an interest in the question, was generalJy held to 
render a witness incompetent. But by later decisions, both in 

England and in this country, the objection goes to his credit only ; 
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not to his competency. Thus in an action upon a policy of insur
ance, one underwriter upon the same policy, may be a witness 
for another. The interest which excludes a witness, must be an 
interest in the event of the suit ; or where the verdict may be 
given in evidence, for or against him, in another suit. 

A verdict or judgment in a former action, upon the same matter 
directly in question, is evidence for or against the parties to the 
suit; and for or against privies in blood, privies in estate, or 
privies in law. But a verdict cannot be given in evidence for 
either party, against one who was a stranger to the former pro
ceeding. Thus if the verdict had been in favor of Leadbetter, 
upon the question of copartnership, such verdict could not be 
used for him, in any action.which might be brought by the wit
ness Norris ; because, in this case, the latter had no opportunity 
to introduce or to examine witnesses, or otherwise to defend 
himself. It was decided by C. J. Holt, and all the Judges, in a 
trial at bar, that no verdict can be given in evidence, but such 
,vhereof the benefit may be mutual. And Chief B. Gilbert lays 
it down, that nobody can take benefit by a verdict, who had not 
been prejudiced by it, had it gone contrary. Gilb. Ev. 28. Buller's 
N. P. 333. It may be difficult to reconcile this rule with the 
case cited from Espinasse ; but the rule itself is manifestly foun
ded injustice and good sense, and is well supported by authority. 
Nor does the question of copartnership, like cases of custom, and 
perhaps pedigree, where a special verdict has been found, fall 
within any exception to the rule, that verdicts and judgments 
shall be admitted in evidence only bet,~een the original parties 
to the suit, or their privies. 

The same objection is made to the competency of John S. Cary; 
with the further reason, that he had an action pending in the 
Common Pleas, against Leadbetter ; and that it had been agreed 
between the parties, that if the plaintiff prevailed in this action, 
the witness should have judgment in that. The witness had thus 
acquired a direct interest in this suit, and was therefore inadmis• 
able, unless his case comes within any exception to the general 
rule of law, which excludes interested witnesses. 

In the case of Bent v. Baker 3 D. ~· E. 27, it was stated as a 
general principle, supported by the authority of Lord Holt, in the 
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case of Barlow v. Vowell Sk'in. 585, "that lvhere a person makes 
"himself a party in interest, after a plaintiff or defendant has an 
"interest in his te'stimony, he may not by this deprive the plain
" tiff or defendant of the benefit of his testimony." 

In Jackson v. Rumsey 3 Johns Cas. 237, it is laid down by Kent, 
C. J. in delivering the opinion of the Court, that "the interest, 
'' in order to exclude the ,1vitness, must not have arisen after the 
'' fact to which he is called to testify happened, and by his own 
"act, without the interference or consent of the party by whom 
"he is called; because, in that case, it would be in the power 
" of the witness, and even of the adverse party, to deprive the 
" person wanting his testimony, of the benefit of it." 

Lord Ellenborough, however, in the case of Forrester v. Pigion 
1 .,lJJaule ~· Selw. 9, appears disposed· to limit the general appli
cation of this principle to cases where the witness was originalJy 
relied upon, by both parties, to testify to the transaction, and when 
an agreement had been fraudulently entered into between him 
and the party objecting to his testimony, for the purpose of ex
cluding it. And he intimated an opinion, that where a witness, 
not originally relied upon by the parties as such, becomes inter
ested, bona fide, after he has acquired a knowledge of the facts 
to which he is called to testify, he must, by the general rule of 
law, be rejected as incompetent. It does not appear to us that 
former decisions, or the spirit of the rule, requires its restric
tion to cases of fraud only; but that in all cases, where the party 
objecting to the witness is himself a party to the agreement by 
which his interest is acquired; or has had any agency in causing 
him to become interested, subsequently to his knowledge of the 
facts which he is brought to prove, bis testimony may be receiv
ed, notwithstanding such interest. We are therefore of opinion 
that Cary, who become interested in consequence of his agree
ment with Leadbetter, the party objecting to his testimony, was a 
competent witness. 

It is urged that Lane and Leadbetter were not copartners. The 
jury have found that they were jointly concerned in the business 
of lumbering; and Cary testified that Leadbetter said, while they 
were engaged in that business, that he was in company with Lane. 
Copartnerships may be either general, or special and limited. 



JUNE TERM, 1824. 171 

Burgess v. Lane & al. 

The connexion of the defendants must have been a copartnership 
of this latter description; for it is fairly to be inferred that they 
were to share .. in profit and loss, in their lumbering concern. The 
plaintiff's demand was for services afforded to them in that busi
ness; and they were therefore jointly liable to him prior to the 
giving of the note, which is declared on in one of the counts in 
this action. It is insisted that in taking this note, which is nego
tiable, the plaintiff must be presumed to have accepted the 
security of Lane alone, in payment of his demand against both the 
defendants. Such might have been the legal presumption, if 
nothing appeared in the case to repel it; but it is manifest from 
the declaration of all the parties, at and before the time the note 
was given, _that the plaintiff insisted upon the security of both the 
defendants; to which they both assented. And the jury have 
found, under the direction of the Judge, that the note of Lane alone 
was not received in payment of the plaintiff's demand. Lead
better was an original debtor; and it was not incumbent upon the 
plaintiff, before he could be charged, as his counsel has contended, 
first to have used due diligence to obtain the debt of Lane. 

The witnesses objected to, being in our opinion competent; 
and the jury having been properly directed, by the Judge who 
presided at the trial, there must be judgment on the verdict. 
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THE INHABITANTS OF CANAAN us. THE INHABITANTS OF BLOOM

FIELD. 

Where the selectmen of a town drew an order in favor of a pauper on one of the 
inhabitants, for supplies to be furnished to the pauper, which the drawee did not 
accept, but the supplies were voluntarily advanced by another person, who took 
up the order ;-it was holden that these supplies were not " received from some 
town" within th!:) meaning of Stat. 1821, ch. 122, sec. 2, the person who ad
vanced them not having any remedy on the town for reimbursement. 

Tms was assurnpsit for supplies furnished by the plaintiffs to 
one Jarnes Pratt, whose residence was in Bloorn.field on the 21st 
day of t11Jtlm·ch 1821; and the only question in the cause was, 
whether the operation of Stat. 1821, ch. 122, upon his domicil at 
the time of its passage, was prevented by his having received 
supplies from the town of Bloom.field, as a pauper, within a year 
previous to the passage of that statute. To prove that he had 
received such supplies, the plaintiffs, in the ·Court below, at the 
trial before Smith J. produced an order issued in his favor, of the 
following tenor, viz.-" Bloomfield, June 6, 1820, .Mr. John 

" Weston-Sir, Please to let James Pratt have three bushels ofpo
" ta toes, and charge the same to the town. John Kimball. James 

" Bigelow, Jr. Selectmen." 
It was proved by the testimony of Pratt, that he presented this 

order to Weston, who was an inhabitant of Bloom.field, soon after 
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its date, who said he was unable to comply with it, and did not 
accept it; and that soon afterwards he presented the order to one 
Levi Bigelow, of Bloom.field, who accepted and paid it, saying he 
would as lief have the order as a note of hand. The parties 
intending to bring the question upon this evidence before this 
Court, a verdict was taken under the direction of the Court below 
for the defendants, to which the plaintiffs excepted. 

Greenleaf and Deering, for the plaintiffs, cited lldams v. The 
Supervisors of Columbia 8 Johns. 323, to shew that orders for the 
relief of the poor were to be liberally treated; and argued that 
upon this principle the acceptance by Bigelow might be regarded 
in the light of an acceptance of a bill of exchange for the honor of 
the drawer, and, as such, bindini; on the town. But if not, it 
amounted to a certificate of his pauperism, and shewed that he 
stood in need of relief, which the order enabled him to receive, 
on the credit of the town; and this was substantially the whole 
office it was designed to perform'. The pauper was thus brought 
within the spirit of that clause of the statute, which was designed 
to fix the settlement of all persons, except those who were ob
jects of public charity, at any time within a year previous to the 
passage of the law. 

Jlfc Clellan and Boutelle, for the defendants, contended that 
there was nothing in the case shewing that the transaction related 
in any degree to the relief of a pauper. It is to be presumed that 
every town chooses overseers of its poor, such being the duty 
enjoined by law; and unless that was omitted, the selectmen had 
no authority relating to the poor. Nor does it appear that the 
party in whose favor the order was drawn was in need of relief, 
nor that the selectmen did so regard him. For aught that ap~ 
pears, the order was drawn for the payment of a debt. 

But if it were otherwise, yet it does not appear that the goods 
were delivered on the credit of the town, or by the order of the 
selectmen, nor that Bigelow ever notified the selectmen of the 
payment, or intended to resort to the town. It may be deem
ed a private charity; and if so, it is not within the exception in 
the statute. · 
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PER CuRIAM. Though the case does not state in terms that 
the person receiving the order was a pauper; yet considering the 
character of the supplies, and that he was soon afterwards assist
ed by the plaintiff town, we may well conclude that at the date 
of the order he stood in need of relief. And as the charge of 
providing for the relief of the poor is devolved by statute, on the 
selectmen of every town where overseers are not specially elect
ed, it may reasonably be concluded that they acted in that capacity 
in drawing the order. 

But the supplies do not appear to have been furnished by the 
town, within the meaning of the statute. The case shews noth
ing which renders the town liable upon the 0rder. The law
merchant, respecting acceptances for the honor of the drawer, 
cannot be applied to transactions out of the course of mercantile 
affairs; and therefore furnishes no analogy in aid of the plaintiffs. 
The exception, in the statute does not attach itself to cases of 
private charity; nor to such as the present, where an individual, 
in the hope of ultimate remuneration from the town, but without 
entitling himself to any remedy, volunteers the relief which it 
was intended should have been furnished by another person. 

The judgment of the Court of Common Pleas is therefore 
affirmed. 

HUTCHINS, .fldm'r, vs. ADAMS. 

l\.n administrator may maintain trespass for an injury to personal property com
mitted after the death of the intestate, and before administration granted. 

And if the property be described in the writ as th~ property of the deceased, with
out saying of the administrator, it is sufficient after verdict. 

Tms case came before the Court upon exceptions to the opin
ion of Smith J. in the Court below, in overruling a motion there 
made by the defendant in arrest of judgment. 

The action was trespass against the sheriff of this county, 
brought by the administrator on the estate of James Hutchins, 

deceased, for taking a yoke of oxen, alleged in the writ to be the 
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property of the deceased, and of the value of forty dollars. In 
the defence, upon the general issue, the taking was justified under 
a:precept against one Da-vid Hutchins, a son of the deceased, whose 
property the oxen were alleged to be. 

The plaintiff offered this son as a witness, who was objected to, 
as being interested in the estate as heir at law ; but he was 
admitted, on his signing a receipt to the plaintiff, of the following 
tenor ;-" .March 10, 1824. In consideration of one dollar 
" received of James Hutchins, administrator on the estate of Da-vid 
"Hutchins, late of JV•ew-Portland, deceased, and my late father, 
"I release and discharge the said James from any claim or sup
" posed claim on said estate, or any right whatever to the same. 
"Da-vid Hutchins ;"-it being at the same time proved that the 
father left no real estate. 

This witness testified tha.t five or six years ago he received of , 
his father a cow and a pair of yearling steers ; and for the profits 
which he might derive from the cow, he was to keep the steers 
till the father should call for them ;-and that he kept both the 
cow and steers, till the latter,. being the oxen mentioned in the 
writ, were taken by a deputy of the defendant as the property of 
the witness, about two years after the decease of his father. No 
administrator was appointed till after the taking of the oxen. 

Hereupon the counsel for the defendant objected that the 
plaintiff could not recover, because, at the time of the taking, 
there was no administrator on the estate of the deceased ; and 
no demand was ever made on the sheriff for the oxen, which 
were never in the possession of the administrator. These objec
tions the Judge overruled ; and the jury returned a verdict for 
the plaintiff, assessing his damages at forty five dollars. The 
defendant thereupon moved in arrest of judgment,-lst. that the 
verdict was for a greater sum than the plaintiff in his declaration 
had alleged the property to be worth ;-2d. that the oxen were 
not alleged to be the property of the plaintiff. 

Pope and H. Belcher, for the defendant, contended that the. 
witness was improperly admitted, the release being insufficient 
to discharge the administrator from his claims. A decree of dis.:. 
tribution in the Probate Court must be made in favor of the son ; 
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which being a judgment, would not be barred by the paper filed 
in this case. White v. Derby 1 .Mass. 239. As to the action, 
they insisted either that it was wholly misconceived, being tres

pass, which cannot be supported by proof of property alone, 
without possession ;-or, that the plaintiff should have shewn a 
demand of the oxen before action brought. Such demand every 
officer is entitled to, who by mistake seizes the goods of a stran
ger which are intermingled with those of the debtor ;-and 
especially in this case, where the administrator himself could 
have no greater rights than his intestate, who leased his oxen to 
be kept till demanded. 1 Esp. Dig. 383. 2 Chitty Pl. 329. 

To the second ground of the motion in arrest of judgment they 
cited 1 Esp. Dig. 406. And they argued that the case not shew
ing any ground of damages beyond the value of the property, this 
ought not to have been estimated beyond the pric9 fixed by the 
plaintiff himself. 

Greenleaf and Haskell for the plaintiff. 

MELLEN C. J. The proper averment in this case would have 
been that the oxen were the property of the plaintiff as adminis
trator of the estate of the deceased,-2 Chitty 327-as in trover. 
But the allegation in the writ in this case may now be considered 
as sufficient, the omission, as well as that of the words contra 

pace1n, being cured by the verdict. 1 Saund. 228 c. Stat. 1821, 
ch. 59, sec. 16. The motion in arrest of judgment is therefore 
overruled. 

Neither can the motion for a new trial prevail. An adminis
trator may maintain an action of trespass for an injury to personal 
property committed afte1· the death of the owner, and before admin
istration granted. 1 Chitty Pl. 166. Smith ~ al. v. Miller 1 D. 

~ E. 480. 2 Saund. 47, note k. Here the lease of the cattle 
was terminated by the death of the owner ; and as soon as the 
plaintiff vvas appointed administrator, the property vested in him, 
and drew after it the possession . .2 Saund. 47, note I. Of course 
no demand was necessary prior to the commencement of the 
action. The act of the defendant was a violation of the plaintiff's 
rights and possession as administrator. As to the release, we 
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consider it sufficient to remove any objection to the competency 
of the witness. 

The exceptions are overruled, and the judgment of the Court 
of Common Pleas is affirmed. 

BROWN'S CASE. 

The offonce of cutting and girdling fruit trees is not punishable by indictment at 
common law ; but only by Stat. 1821, ch. 33. 

This defendant was indicted for that with force and arms, to 
wit, with a knife, axe and saw, and other offensive weapons, 
unlawfully, maliciously, and with intent to injure one R. S. he 
broke and entered,his inclosure, and girdled, mutilated, and des
troyed thirty of his apple trees &c. against the peace. And 
being convicted, he moved in arrest of judgment,-that the facts ¼,. 

alleged in the indictment did not constitute any offence at com
mon law ,-and were not charged as being against the form of any 
statute. 

The .ll.ttorney General; being called upon by the Court to sup
port the indictment, observed that the <lefendant having been 
absent during the year to which prosecutions under StCJ,t. 1821, 
ch. 33, are limited, the party injured had preferred no complaint 
within that period; and h~ had therefore proceeded against him 
for a malicious mischief at common law. And he contended that 
by the common law of this State, this offence was punishable by 
indictment. The basis of our common law on this subject 
is found in the Stat. 37 Hen. 8, which makes the offence of 
"harking fruit-trees" a misdemeanor, punishable by acti · 1 at, the 
suit of the party injured, an~ a fine of ten shillings to the king. 
East's P. C. 1053. The provincial statute of 1698, ch. 52, to 
prevent trespasses, speaks of persons convicted of hurting and 
pulling up fruit trees ; and for the cutting of trees it provides a 
fine, and in some cases whipping, setting in the stocks, and im
prisonment. The statute also of 1785, ch. 28, speaks of the 
remedies provided and penalties annexed by the common law, as 
being insufficient ; thus recognizing the existence of commQn 
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law relating to the offence, and enacting cumulative penalties. 
And it is only at common law that this Court can take jurisdiction 

of the offence ; for by the statute of this State the remedies 

there provided can be pursued only before Justices of the Peace, 
or in the Court of Common Pleas. 

But the indictment charges a breach of the peace with a high 

hand, and by a person armed with dangerous weapons ; which is 
punishable by indictment. Co .. Lit. 257. 3 Burr. 1731. Hard .. 
ing's case I Green[. 22. 

Sprague for the defendant.. 

THE CouRT observed that they were not aware that the stat
ute of 37 Hen. 8 had ever been adopted in this country ; and 

that from the early colonial legislation on the subject, it seemed 
improbable that it had been. The offence therefore was not indicta

ble except under the statute of this State; and this remedy is lim-
ed to one year from the commission of the offence, which term 
had e"pired before the finding of the indictment. 

Judgment arrested. 

SELDEN & AL. vs. BEALE. 
-
Where goods were left with a factor for sale, and he had sold them, or might by 

common diligence have so done, but had rendered no account, nor made any 
rt:imi1tance, nor advised any one of his proceedings ;-it was held that he was 
not chargeable on a count for goods sold and delivered alone ,-but should be 
declared against as factor, for the proceeds of sale . 

.!J.ssu.r:ipsit for the price of ten barrels of pork, sold-and deliv

ered to the defendant. At the trial of this cause, upon the 

general issue, before Weston J. the plaintiffs produced Daniel 
Shaw as a witness, who testified that he was employed by them 
in January 1820, to carry the pork to Eastport, to sell on their 
account ;-that not being able to sell it there, at that time, he 
stored it with one Emery to sell, presuming that a sale might be 
effected to advantage in the following spring, Eastport, at that 

season, being a good market for the sale of provisions ;-that he 
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then went to St. John, where he saw the defendant, whom he 
requested to assist in the sale of the pork if a favorable opportu
nity presented, without limiting him as to price, and at the same 
time informing him to whom it belonge<l ;-and that he informed 
Emery of this, on his return to Eastport. 

Emery deposed that in the winter of 1820, a short time after 
he received the pork, he delivered it to the defendant's order, 
according to the direction of Shaw, to whom he supposed it be
longed. · It was also proved that between that time and the date 
of the writ, which was June 11, 1821, the defendant, at divers 
times, and by private and safe conveyances, had remitted con
siderable sums to a person in Farrnington, about twenty miles from 
the plaintiffs' residence, for whom he had sold provisions in the 
British provinces. And it did not appear that the defendant had 
rendered any account, or given any advice, or remitted any 

money to the plaintiffs. 
Upon this evidence the defendant contended that he was not 

liable to the plaintiffs until they demanded of him the proceeds of 
their pork, he having been constituted their factor to ~ell. 

But the Judge instructed the jury that if, from the evidence, 
they were satisfied that the defendant, in the spring of 1820, had 
sold, or in the faithful discharge of his duty might have sold the 
goods ; it was his duty as a factor to have advised his principals 
of the sale, and to have rendered them an account, within area
sonable time. And it appearing that he had repeated op1lortunities 
so to do, before the commencement of this action, of which he 
had neglected to avail himself, he had therein failed in the per
formance of his duty as a factor, and was liable to the plaintiffs 
for the fair value of their goods, with interest from the date of 
the writ.-And they returned a verdict for the plaintiffs accord
ingly ; which was taken subject to the opinion of the Court upon 

the case as reported by the Judge. 

iJ.llen and H. Belcher, for the plaintiffs, being called on by the 
Court to shew how the verdict could be supported, the only count 
in the writ being for goods sold, and the whole evidence shewing 
the def end ant to be merely a bailiff or factor ;-contended that 
the case plainly shewed that the defendant was chargeable to the 
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plaintiffs for the proceeds of the sale, as their factor, and thus 

their case was, at the worst, not one of a defective title, but of 

a good title defectively set out ; which is always sustained after 
verdict. Wells 1,. Prime 4 .Mass. 6. JJ,Ioor v. Boswell ,5 .]Jfass. 
306. Stilson v. Tobey 2 .}Jl[ass. 521 . .fl.tery 'l'. Tyringham 3 JJ1asH. 
160. 7 .Mass. 169. Kingsley v. Bill 9 JVlass. 198. W1titney 1'. 

Croclcer 10 .Mass. 316. 

If substantial justice has been done by the verdict, as is mani
festly the case here, the Court will not disturb it. Brazier 1·. 

Clap 5 Mass. 1. Newhall v. Hopkins 6 Jlfass. 350. Dwyeri·. 
Brannan 6 ,]Wass. 330. Cogswell v. Brown 1 Jifass. 237. Ger1·ish 
v. Bearce 11 .Mass. 193. Boodenv. Ellis 7 ~?Jlass. 507. Piercev . 
./]_darns 8 Jifass. 383. 

Besides, the rule is understood to be~ that objections to the 

evidence, as not comporting with the declaration, are not to be 

admitted unless taken at the trial, and the point rescrYed ; for if 
taken at the trial the plaintiff might have cured the defect by 
amendment. Jones v. Fales 4, .Mass. 245. Bridge v .• /1.ustin 4 
.. Mass. I J 5. 

If the defendant was liable for the goods in trova, which will 
not be denied, then it is competent for the plaintiffs to treat him 
as a purchaser ; and his use of the goods as such is thereby sanc
tioned and confirmed. Cummings ,y ux. v . .JV'oyes 10 .,"/J;Jass. 433, 
436. And no demand was necessary. Cla.rkv . .;Woody 17 o1lfass. 
145. 

E. Pope, on the other side argued that the undertaking of the 

defendant, being, for aught appearing in the case, whol1y gratui

tous, he was chargeable only for any breach of good faith. He 

was n?t bound to do any thing more than to assist in the sale. His 

duty was only to sell the goods if a purchaser should offer, and to 
keep the money till called for. Jones on Bailm. 26. 

If he was a factor, he is not liable without a demand, because 
he had no directions as to remitting the proceeds ; and it does 

not appear that he had sold the goods. Greely v. Bartlett 1 Gnenl. 
172. The cases where a factor is made chargeable without a 

demand, are where he had particular orders respecting remit
tances. Clark v. Moody 17 .Mass. 145. 
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Neither does it appear that he had any opportunity to forward 
an account, or to remit the whole proceeds. The objections 
therefore are not so much to the form of action, as to the right of 
action in any form whatever. 

MELLEN C. J. at the ensuing .August term in Oxford, deliver
ed the opinion of the Court, as follows. 

The writ, on examination, is found to contain only one count ; 
viz. assumpsit for ten barrels of pork sold and delivered by the 
plaintiffs to the defendant. But the facts reported do not shew 
any thing like a sale and delivery ; nor were they intended for 
this purpose, but to charge the defendant as bailiff or factor. The 
want of a proper count for this charge was not noticed at the 
trial, either by the Judge who tried the cause, or by the counsel 
for the defendant, and a verdict has been returned for the plaintiffs. 
We do not feel disposed to question the correctness of the opinion 
of the Judge so far as he meaht it should extend; but he instruct
ed the jury that if they were satisfied on certain points, relating 
to the defendant's proceedings as factor, then the plaintiffs might 
well sustain their action for the fair value of the pork. And the 
question now is, whether the evidence supports the verdict, so 
that we can render judgment on it ; or whether we must set the 
verdict aside, that the plaintiffs may amend their declaration 
and conform it to the proof in the case. It is said that the merits 
are found to be with the plaintiffs ; and that therefore we ought 
not to disturb the verdict on a formal objection ; and some cases 
have been cited in support of this principle. Thus in Jones v. 
Fales 4 .,Mass. 245, Parsons C. J. says, "I am strongly inclined to 
'' the opinion that objections to the evidence, as not comporting 
" with the declaration, ought not generally to be admitted, unless 
" the objections were made at the trial, and the point reserved." 
The rest of the Court are silent on this point. At most it is the 
expression of an inclination of his mind only. 

T.he Court proceeded on other grounds; and the verdict was 
in fact set aside. The case of Bridge v . .Austin 4 Mass. 115, 
very nearly resembles this. Parsons C. J. in giving the opinion 
.:-, of the Court says " we are satisfied that the construction of it," 
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(the memorandum declared on) '' is agreeable to the direction 
" of the Judge, and that the verdict cannot be set aside for his 
" misdirection supposed by the defendant. But upon looking 
" into the declaration, it clearly appears that the written memo
" rand um was not legal evidence to prove the plaintiff's count ; 
" and as a judgment in this action would not be a bar to another 
" action on the contract stated in the memorandum, the verdict 
" must be set aside and a new trial granted; when the plaintiff, if 
"he should think proper, may move to amend on terms. In the 
case mentioned at the bar, but not reported, the Court proceed
ed on a similar principle, where a similar difficulty occurred on 
the part of the plaintiff. This case is alluded to in Farmington 
Jlcademy v. Jlllen 14 Mass. 172. In Booden v. Ellis 4 Mass. 
115, the question was not upon any disagreement between the 
declaration and proof; but whether trover would not lie as well as 
assumpsit. The case seems to have received but little consider
ation; and the language is so general, that, if adopted as it stands, 
it would go far to abolish all the distinctions as to the different 
elasses and forms of action. In Coffin v. Storer 5 Mass. 252, there 
was an agreement inserted in the case at the suggestion of Par
sons C. J. waiving objection to the form of action, if the plaintiff 
should be considered entitled to recover in any form. I was of 
counsel in the cause and know the fact. Besides, the frequent 
insertion of similar agreements in statements of facts, seems to 
be founded upon its necessity ; and shows the general under
standing as to the legal principle. 

It may be further observed that it is, to say the least, doubtful 
whether a judgment rendered on the verdict in this case would be 
a bar to another action founded on the defendant's liability as the 
baliff or factor of the plaintiffs. The exceptions filed, constitute 
no part of the record; and in Jones v. Fales the Court say, " the 
" defendant cannot aver any thing contrary to the record to which 
" he is a party;" and by the record, in the case before us, the 
defendant is charged as a purchaser of the pork, and the jury, by 
finding a verdict for the plaintiffs, have found that the same was 
actually sold and delivered to him. The difficulties in which the 
action is placed, were produced by the plaintiffs themselves or 
their counsel; and they have therefore no reason to complain. 
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. Their declaration should have been adapted to the facts of their 
case. We have also examined the other cases cited by the plain
tiffs' counsel ; but they are not cases of variance between the 

declaration and the proof, and therefore are not similar to the case 

before us. 
On the whole, we think the verdict must be set aside and a 

new trial granted. The plaintiffs may then move for leave to 
amend, if they should think proper; and the Court will grant leave 
on such terms as might then be deemed just and reasonable. 

Verdict set aside. 

WYMAN vs. DORR. 

Where cattle were leased for a term of years, to be taken back by the owner, 
within the term, if he should think them unsafe in the hands of the lessee; it 

was held that the lessor could not reclaim them without notice. 

And where cattle thus leased, were seized under an execution against the lessee, it 
was held that the lessor could not maintainreplevin for them, he not having the 
right of immediate possession. 

Leave to amend is granted at the discretion of the Court; and the exercise of this 
discretion cannot be impeached by a bill of exceptions. 

Tms was replevin of a cow and a yoke of steers, against a 
deputy of the sheriff of Kennebec; and came before this Court 
upon exceptions taken to the opinion of Perham J. in the Court 
below, pursuant to the statute. 

In the writ it was originally alleged that the property was taksn 
at Clinton in the county of Kennebec, and was then detained in 
Fairfield in this county. It was rep levied by a coroner of Som
erset, and the defendant summoned by a constable of his own town, 
in the county of Kennebec. The coroner did not return that he 

had taken any bond of the plaintiff, as the statute requires; but a 
bond conformable to the statute was returned to the Court. 

At the second term of the Court the defendant moved that the 
writ be quashed, because it lvas served by a coroner of Somerset, 
the shedff of that county or his deputy not being parties to the 
suit; and because it did not appear that he had taken bond of the 
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plaintiff previous to, or upon, the replevin. And because upon 
the plaintiff's own shewing, the action ought to have been brought 
in the county of Kennebec, the property having been taken at 
Clinton in that county. But this motion the Judge overruled; 
and permitted the plaintiff to amend his writ, by alleging the 
taking to have been in Fair.field in this county, and striking out 
Clinton in the county of Kennebec; the defendant opposing· the 
amendment. 

The defendant then pleaded that the property of the cow was 
in one Benjmnin Read, and of the steers in one Leonard Read; 
which was traversed, and issue taken thereon. 

These persons, being introduced as witnesses for the plaintiff, 
testified that the cow was received of the plaintiff by Benjamin 
Read in June or July 1822, to be kept four years and returned 
with another cow, according to the custom of farmers, reserving 
leave to the plaintiff to take back the cow, at any time when he 
should think himself unsafe ;-and that the steers were received 
of the plaintiff by Leonard Read upon a special contract for thei~ 
use, for six years, reserving to the plaintiff the same liberty to 
reclaim them if he should think himself unsafe. 

The defendant contended that this transaction was colorable 
and fraudulent between the plaintiff and the Reads; and offered 
to prove that under the same execution, by virtue of which he 
had taken the cattle replevied, he also seized other beasts in the 
county of Kennebec; for. which seizure an action was brought 
against him in the name of the present plaintiff, and supported 
principally by the testimony of the Reads;-and that after judg
ment for the plaintiff, he assigned the execution to Benjamin Read 
without any •:•consideration; and that Read collected and applied 

the money to his own use. This evidence the Judge rejected; 
and instructed the jury that if they were satisfied that the plain
tiff had a right, by the terms of the lease, to take back the cattle 
whenever he should think himself unsafe, and that the property 
was in the plaintiff, they ought to find for him; which they did. 

Rice and .!lllen supported the exceptions. 

The defects in the service of the writ being apparent on the 
record, the regular course of practice is to point them out to the 
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Court by motion, and not by plea; and in this way advantage may 
always be taken of them. It is deemed irregular to state any 
thing in the plea which is already on the record. As to the ser
vice by the coroner, it was a case in which he had no authority 
by law to execute the precept, because the defendant is not a 
deputy sheriff of that county. It is only where a sheriff or deputy 
of his own county is a party, that the statute requires the service 
of a coroner. Moors v. Parker 3 .Mass. 310. Cady v. Eggleston 
11 Mass. 282. Brewer v. New-Gloucester14 Mass. 216. Gage 
v. Gannett 10 .Mass. 176. Cutts v. Haskins 11 .Mass. 56. Lin
coln County v. Prince 2 .Mass. 544. Kennebec Co. v. Hawkes 7 
Mass. 461. Scott v. Godwin 1 B. ~ P. 67. Stat. 1821, ch. 93, .. 
sec. 1. 

The taking having been in another county, and so originally 
alleged, the action should have been brought in that county. The 
Courts in this county have no jurisdiction of the cause; and the 
amendment ought not to have been permitted. Stat. 1820, cli. 
80, sec. 4. Robinson v . .Mead 7 .Mass. 353. Lucking v. Denning 
1 Salk. 201. Nightingale v . .fl.dams 1 Show. 91. Foot's case 1 
Salk. 93. 

The witnesses were interested, and therefore incompetent. 
They had such a property in the cattle as would have entitled 
them to maintain trover or replevin; and of course had an inter
est attachable till the will of the owner was determined. Ricker 
v. Kelley 1 Greenl. 117. 1 Chitty Pl. 159. Gordon v. Harper 7 
D. ~ E. 9. Ward v. ,Macauley 4D. o/ E. 489. Smithv. Plamer 
15 East 607. 

The testimony rejected by the Judge ought to have been ad
mitted, because it went to discredit the witnesses, and to shew 
fraµd in the plaintiff. It might not have been conclusive, but it 

should have been weighed by the jury. 

Boutelle for the plaintiff. 

The defect of service was cured by the appearance of the 
defendant. This objection should have been taken by plea in 
abatement; but it is•waived by imparlance. It could not now be 
a sufficient ground to reverse the judgment, on error; and there-

voL. III. 25 
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fore cannot be the ground of a nwtion to quash the writ. Whiting 
v. Hollister 2 .Mass. 102. Gilbert v. Nantucket Bank 5 .Mass. 97. 
Thatcher v. Miller 11 .Mass. 413. 

The leave to amend was properly granted; for the action may 
be brought in any county where the property is detained, as well 
as in that in which it was originally taken. 2 Phil. Evid. 126. 
2 Wils. 354. 

Here the plaintiff had the constructive possession of the ~oods, 
and this is sufficient to support the action of replevin. For he 
might reduce them to his actua.l possession at his pleasure. And 
if he had such right against the debtor, why not against all per
sons . .claiming under him? Gordon v. Harper 7 D. ~ E. 9. 

MELL£N, C. J. at the ensuin,g JJ.ugust term in Oxford, deliver .. 
ed the opinion of the Court as follows. 

This case comes before us on exceptions alleged against the 
opinions and instructions of the Court of Common Pleas. 

As to the service of the writ, and non-return of the replevin 
bond;-objections on both these accounts are in abatement, and 
of course should have been made at the first term; they were 
too late at the second term. Whiting v. Hollister 2 ,Mass. 102. 
Gilbert v . .Nantucket Bank 5 .Mass. 91. 

The objection as to venue was removed by the amendment, 
alleging the taking to have been in the county of Somerset. This' .. 
amendment was made by leave of Court; it was a question of 
expediency and discretion merely, and not of law, and therefore 
not liable to exception; as we have decided in Clapp ~ al. v. 
Balch. , 

As to the question of fraud,-it was properly su1Jmitted to the 
jury and they have decided it in favor of the plaintiff. 

The remaining and more ,important inquiry respects the right 
of the plaintiff to maintain the action, considering the circum
stances in which the property was placed when replevied. Re
plevin cannot be maintained except by him who has a property in 
the goods, either general or special. Waterman v. Robinson 5 . 
.Mass. 303. Ludden v. Leavitt 9 o1Was.r; 104. Perley v. Foster ib. 
112. And he must not only have the property, but an immediate 
right of possession. 1 Chitty Pl. 159; even trm,er requires such 
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immediate right of possession. Ward v. Macauley 4 IJ. ~· E. 
489, and Gordon v. Harper 7 D. o/ E. 9. Let us apply the prin
ciples of these cases to the facts in the case at bar. In June or 
July 1822, the plaintiff leased the cow to Benjamin Read for 
four years, and the steers to Leonard Read for six years; in both 
instances under an agreement reserving to him leave to take 
them back when he should think himself unsafe. Neither of 
the limited terms had expired when the replevin was sued; and 
there is no proof in the oase that prior to the commencement 
of this action the plaintiff thought himself unsafe; or, if he did, 
that he had given notice thereof either to Benjamin or Leo
nard Read, or to the defendant, the attaching officer; and in the 
case of Smith v. Plamer o/ al. 15 East 607, it was decided that 
where goods were let without limitation as to time, the lease 
must be determined by notice to the lessee; and that notice to 
the officer is not sufficient. In the present case no notice was 
given to either. The leases then for four and six years were in 
full force at the time the action was commenced; and of course, 
at that time, he had no immediate right of possession; and therefore, 
according to the authorities, which are not questioned or over
ruled, the plaintiff is not by law entitled to maintain his action. 

The exceptions are sustained;-the verdict is set aside, and a 
trial is to be had at the bar of this Court 
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PORTER vs. HAMMOND. 

Where the tenant of land for a year, held over, and after the expiration of his terin 
paid rent to a stranger, and refused to quit the premises, being called upon by 
the agent of the lessor for that purpose ;-this was held to be not such a dis
seisin of the lessor as would prevent the operation of his deed conveying the 
premises to a third person. 

Tms was a writ of entry, in which the demandant counted on 
his own seisin, and a disseisin by the tenant ; who pleaded in bar 
that the demandant, being seised of the premises, by his deed of 
Feb. 10, 1821, bargained, sold and conveyed the same to one 
William Grant in fee. The demantlant replied that at the time 
of making that deed he was disseised of the premises by one 
Henry H. Snow, and traversed his own seisin ;-on which issue 
was taken. 

To support this issue on his part, the demandant proved that in 
February 1821, the tenant, being in the occupancy ofthe land, 
paid rent therefor to Snow. 

The tenant then proved that. he became tenant of the deman
dant April 16, 1819, under a written license from Jacob Mc Gaw 
Esq. his attorney, to occupy the land till the first of January then 
next, for the rent of twenty dollars ; and that he thereupon gave 
the demandant a writing, in the following terms :-" I agree to 
" improve the Bessey-place, so called, in the town of .fl.tkinson, 
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"during the present year, and until the first of January next, 
"under Capt. Seward Porter, and to pay him twenty dollars for 
"the use thereof. William Hammond. Bangor, .flpril 16, 
"1819." 

Mr. Mc Gaw testified that since the expiration of the term he 
had repeatedly called upon the tenant to quit the premises, which 
he refused to do ; and continued in possession when this action 
was brought. 

Upon this evidence Weston J. who tried the cause, being of 
opinion ihat Hammond, at the execution of the deed of Feb 1 O, 
1821, wa~ still but a tenant at sufferance to Porter, gave the 
demandant leave to become nonsuit, with liberty to move to set 
it aside, if in the opinion of the whole Court, the action could be 

supported. 

Mc Gaw and Greenleaf, for the demandant, contended that he 
had a right, upon the facts in the case, to consider himself dis
seised; and cited Blunden v. Baugh Cro. Car. 303, Lit. sec. 588. 
Booth on Real .!lctions 285. Hob. 461. .fltkyns v. Horde 1 Burr. 110. 
And that the lease did not estop the tenant from denying the 
seisin of the lessor, after the expiration of the term. Co. Lit, 
47 b. 2 Jacob's Law Diet. 440, tit. Estoppel. 

Godfrey and Williamson, for the tenant. 

MELLEN, C. J. delivered the opinion of the Court. 

The single question presented by the pleadings, and the evi
dence adduced to support the replication, is, whether the 
demandant, at the time of executing the deed to Grant, was 
disseised of the demanded premises ; so that in consequence, 
nothing passed by the deed. Hammond, the alleged disseisor, at 
first entered, as the lessee of the demandant, for one year ; dur
ing which time he was estopped to deny the right and title of his 
lessor. But the case finds, that after the end of the year, and 
during the interval between that time and the commencement of 
this action, he was repeatedly called on by the demandant's coun
sel to quit the premises, but he refused so to do ; and paid rent 
to Snow, who it is said claimed the land. This is the evidence 
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relied on to prove the alleged disseisin. There are two kinds of 
disseisin ;-a disseisin at the election of the owner of the land;
and a disseisin in spite of the true owner. The distinction be
tween these two kinds is particularly stated in the case of .9.tkyns 
v. Horde, cited in the argument from Burrow. An owner may, 
and often does, elect to consider himself disseised for the sake of 
using the remedy of an action to obtain possession of the land ; 
and when the tenant pleads the general issue, he admits himself to 
be tenant of the freehold. 7 Mass. 381. 4 Masi. 443. 12 Mass. 
373. And thus both parties agree in this form to try the question 
of title. But in such a case there need not exist a disseisin in spite 
of the true owner, to enable the demandant to maintain a writ of 
entry. So when to a writ of entry the defendant pleads non ten
ure, and the demandant replies that the defendant is tenant of the 
freehold ; such replication would be supported by proof that the 
tenant had been called on to quit the premises and refused so to 
do ; for if such proof should not be held sufficient, how is the 
owner to regain seisin and possession of the land ? The case be
fore us, however, is different from both of those abovementioned. 
The disseisin stated in the replication, must be such an one as 
deprives the true owner of the legal power to convey the lands 
by deed, or devise them by will ;-that is, a disseisin in spite of 
the owne~. In the case of Prop. Ken. Purchase v. Laboree 4· al. 
2 Greenl. 275, we had occasion to review the law of disseisin and 
consider the facts necessary to constitute a disseisin in spite of 
the owner. It must be open, exclusive, adverse and continued. 
By looking at the case before us, we find no facts shewing the 
possession of Hammond to have been exclusive or adverse to the 
title of the demandant. He only paid some rent to Snow and 
refused to quit the premises. Upon these facts we do not see 
why Porter might not have maintained trespass against the defen
dant ;-or at least, why Grant might not have brought the present 
action and maintained it. We cannot think that the possession 
of the defendant, and refusal to leave the premises, would have 
prevented the operation of the deed and the conveyance of the 
title to Grant. 

We are therefore of opinion that the nonsuit must be confirmed. 
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BUSSEY vs. GILMORE. 

The power given to towns by statute to raise money for "necessary charges," 
extends only to those expenses which are incident to the discharge of corporate 
duties. 

Hence a tax of money for the discharge of a contract entered into by a town 
with the corporation of a toll bridge, for the free passage of the bridge by the 
citizens of the town, was held illegal, as transcending its powers. 

Tms was a writ of entry on the demandant's own seisin and a 
disseisin by the tenants, of lands in Bangor ; and it came before 
the Court upon a case stated by the parties, containing the fol
lowing facts. 

The Bangor bridge-company, incorporated in 1807, having 
erected a bridge across the Kenditskeag river in the town of 
Bangor, granted in 1808, to the resident inhabitants, taxed in 
the town, with their families, carriages, &c. the right to pass the 
bridge, free of ton; for the term of twenty years ; and covenant
ed to surrender the bridge in good repair, at the end of that term, 
to the inhabitants of Bangor, to be their own property forever;
in consideration of which the inhabitants of the town, in their 
corporate capacity voted and covenanted to pay to the brjdge
company a certain sum annualJy during the term of twenty years. 

The sum thus agreed to be paid was annually raised by vote in 
town-meeting, and assessed in the town tax among the usual items 
of town charges, upon the property as well of non-resident as of 
resident owners of land ; and paid without objection till the year 
18.22. 

The demandant who is a citizen of Massachusetts, had owned 
lands in Bangor more than ten years ; which had been taxed as 
other estates, and which taxes he had paid without objectiQil. 
He had often in that period visited Bangor, and passed the bridge, 
paying toll as other strangers ; but not knowing the purposes for 
which the town tax was assessed, till the year above mentioned. 

In the year 1822, the town tax was raised and assessed in the 
usual manner, including four hundred dollars raised by vote to 
pay the sum stipulated to be paid for that year to the bridge com
pany. This tax the demandant refusing to pay, his lands were 
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sold under th~ provisions of the statute, and a deed made by the 
collector to the tenant, who was the purchaser at the collector's 

sale. 
And the question was, whether the contract with the bridge 

company was within the legitimate powers of the town, and the 
tax therefore valid in law ? 

Greenleaf and Godfrey for the demandant. 

1. The contract to pay toll to the bridge company was not 
within the corporate powers of the town. It has no powers but 
such as are expressly granted, or are necessarily incident thereto. 
The People v. The Utica Ins. Co. 15 Johns. 358. 

These powers are enumerated in Stat. 1785, ch. 7 5, sec. 7, and 
in Stat. 1821, ch. 114, sec. 6, and are-to raise money for the 
support of the ministry, the schools, the poor, " and other neces

" sary charges arising within the same town." Some other 
pecuniary duties are imposed by other statutes. These "neces
sary charges" are explained by Parker C. J. in Stetson v. Kemp
ton 13 Mass . .278, to mean such sums as should be necessary to 
meet the ordinary expenses of the year, or which are the effect 
of the legal discharge of their corporate duty. Hence money rais
ed for necessary defence in war was held an illegal assessment. 
Similar powers in parishes are limited to the defraying of expen
ses arising from the execution of the powers previoiisly enumerated. 

Dillingham v. Snow 5 Mass. 55.3. Bangs v. Snow 1 JJ!/ass. 187. 
Accordingly it has been held that the commutation of the labor-tax 

on the highways, for a grant of money to be expended in repairing 
highways and rebuilding bridges was illegal, as transcending the 
legitimate powers of the town. Libby v. Burnham 15Mass. 144. 

Now no corporate duty is devolved on the town, to which the 
passage of a toll-bridge is necessarily incident; and therefore the 
contract is illegal. 

2. But if a town might, under any circumstances, make a con
tract for the payment of toll, yet this contract is void, because it 
is unjust, partial, and oppressive. 

By the act of incorporation, the farmers of Bangor are specially 
exempted from toll, when going to and from their farms. But if 
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the town as a corporation may assess upon all persons a tax to 

purchase a general exemption, then those who are already ex

empted by law, must pay their proportion to purchase the same 

immunity for others who are not. 
So non-residents, who are taxed in their estates to purchase 

this immunity for the inhabitants of Bangor, can yet derive no 

benefit from it themselves, but are obliged to pay their toll, when 

visiting and managing the very estates thus taxed. 
As to the clause in the act which authorizes the bridge-com

pany to commute the toll with any corporation,-tbis gives no 
sanction to a contract with the town; but must reasonably be 

intended to mean those manufacturing corporations in Bangor, 
whose agents, in the transaction of the business of the corporation, 

necessarily must pass the bridge. 

JJ.llen, for the tenant. 

The contract was within the legitimate powers of the town , 
both under the general statute enumerating those powers, arnl 

also under the particular acts relating to the bridge in question. 

1. As to the general statutory provisions. The Stat. 1786, ch. 
75, authorizes towns to raise money for the purpc.ses therein 
specified, and for " other necessary charges," &c. This term is 
,to be received in a civil or political, and ~ot in a strictly philo
sophical sense; and is in this place to be understood as equivalent 
to expedient or highly usefiil;-not as implying any thing .which 
cannot, by any possibility, or under any circumstances, be dis
pensed with; but as indicating a case where the town, fairly 
calculating the advantages on the one hand, and weighing the bur
dens on the other, finds the former most decidedly to preponderate. 
A line must be drawn some,vhere, within which the town may 

lawfully exercise its <liscretion as to what it may consider as ne
cessary charges. This line must vary, as the subject matter of 

it applies to the various circumstances and situation of each town. 

But whatever is essenfo1 lly important to the convenience of a 

large portion of citizens. anJ is open to the enjoyment of all, ought 
to be co~sidered ns ,, :thin this general delegation of pO'iver. 
It is in this liberal manner that the term necessaries is used when 
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applied to a minor; and which is always understood to mean what

ever is suitable, and convenient, and adapted to his situation. 

In the like manner is the same term expounded, when applied to 

the nature and character of the relief afforded by a town to per
sons falling into distress as paupers. Bu,.t in the case of Stetson v. 

Kempton 13 Mass. 278, the Court, in express terms, adopt the 

broad rule of construction, saying that the erection of public 

buildings, town houses, and market houses, may be proper town 

charges, as coming fairly within the term" necessary charges," 
for they may be essential to the comfort and convenience of the citi

zens. In the present case the town has determined that some 

method of crossing the navigable waters of the Kenduskeag was 
essential to the comfort and convenience.,,of its citizens; and that 

a composition for the toll was less expensive than to maintain a 
public and free bridge. 

2. The private statutes relating to this subject, recognise the 
same power. By the act of F,ib. 20, 1807, the town was author

ized to erect this bridge, and to reimburse the expense by a toll. 
The right thus granted could not be taken away but by their con
sent; and this was expressed in the act of June 1807, under which 
the bridge-corporation was empowered to erect it ; and by 
which the town contracted to part with its rights for a stipulated 
consideration. At the end of twenty years the bridge was to 
become the property of the town; and as a compensation for its 
erection, as well as for the immunity of toll, an annual sum was 
to be paid to the corporation. By the last act, the proprietors of 

the bridge are expressly authorized to commute the toll with any 
person or persons, or with any corporation. There can be no 

doubt that the town was here intended, since its rights and con

venience so obviously form a part of the care of the legislature. 

This provisio:.1 of the statute cannot be satisfied, but by extending 

the same power to "any corporation" to enter into such contract 

of commutation. And so the parties understood its enactment, 
by forthwith carrying it into effect. So far as resident citizens 
are concerned, no objection can be made to the tax; and non
residents, whose estates are enhanced in value by this very 

bridge, might with as much reason object to a tax for erecting a 
tO'wn-hall, or a market house. 
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WEST ON J. delivered the opinion of the Court, as follows. 

The original title of the demandant to the premises demanded 
is admitted; he therefore must recover, unless the tenant has 
shewn a title in himself. The title he exhibits, arises from a 
collector's sale, for the nonpayment of taxes in.the town of Ban

gor, for the year 1822. The only objection urged against the 
validity of this sale, arises from the assessment, as a part of the 
tax for the year in question, of the sum of four hundred dollars, 
stipulated to be paid by the town to the Bangor Bridge Company, 

for certain privileges and advantages, secured hy contract from 
that company to the town of Bangor, and to the citizens thereof. 

The demandant contends that, in voting this sum, the tmvn tran
scended the powers incident to it in its corporate capacity. And 
if such should appear to be the fact, the title of the tenant fails. 
The counsel for the tenant insists that the town has this authority, 
first, from the statute of 1785, ch. 75, sec. 7, the law in force at 
the time of the making of the contract before mentioned, and 
which has been re-enacted in our revised statutes. And, secondly, 

by the effect of the act of February 27, 1807, authorizing the 
town of Bangor to erect a bridge; and by the act of June ~O, 1807, 
incorporating the existing company. 

The construction of the statute of 1785, before referred to, in 
relation to the authority of towns to raise, assess and collect 
money, is so clearly stated and so fully illustrated, in the case of 
Stetson v. Kempton et al. cited in the argument of this cause, that 
we have little occasion to say more than that we are entirely 
satisfied with the principles of that case, and the deductions there 
drawn. The Court remark that " it is important that it should 
" be known that the power of the majority over the property, and 
"even the persons, of the minority, is limited by law to such cases, 
"as are clearly provided for and defined by the statute, which 
"describes the powers of these corporations." By that decision, 
this principle did become known; and believing that it is justified, 
as well from considerations of puhlic policy, as from a sound con
struction of the law, we have no disposition to modify 01; change 
it, if we had the power to do so, which \Ve clearly have not. It 
is conceded that the authority of the town to vote and assess the 
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sum in question, can be deduced only from the general terms 
used in the statute, which, after authorizing towns to raise money 
for certain specified objects, adds, " and other necessary charg
es." The generality of this phrase has received in the case 
before referred to, a reasonable limitation. Without enume
rating the objects which this term, other necessary charges, may be 
understood to embrace, it may jn general be considered as extend
ing to such expenses as are clearly incident to the execution of 
the power granted, or which necessarily arise in the fulfilment of 

the duties imposed by law. It is not pretended that the contract 
made with the bridge-company, was necessary to the discharge 

, of any corporate duty. Towns are not required, nor have they 
the power, to provide for tlJe erection of bridges over tide or 
navigable waters. The powers granted to towns are specified 
and defined by statute; and we have discovered no one to which 
a charge of this sort can be considered as incident. Without ad
verting therefore to the various topics, by which the injustice of 
this assessment has been impeached on the one side, or its utility 
or convenience defended on the other, we are clearly of opinion 
tl-iat it is notsupported by any general law in force at the time it 
was made, or when the · contract was entered into, which it was 
designed to fulfil. 

It remains to consider whether it is justified by the act of Feb
ruary, or of June, 1807, either by their express terms, or by fair 
implication. By the act of February the franchise was granted 
to the town ; and they were empowered to commute the toll 
with any person or persons, or with any corporation. And the 
same power of commutation is granted to the present company 
by the act of .Tune. In both cases the persons or corporations, 
with whom a commutation might be made, must be understood 
to be such only as had a legal capacity to contract. The power 
conferred was upon the grantees of the franchise. Their com
petency to make the commutation was established and confirmed; 
but the competency of those, with whom such contracts ruight be 
made, was left to depend upon the general rules of law, unaffect
ed by the provisions of these acts. Thus femes covert, minors, 
or other persons or corporations, who were before incompetent 
to enter into a contract of this description, must be considered 
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as still remammg uuder the same disability. The acts relied 
upon di<l not enlarge their capacity, or confer upon them any new 
powers. 

But it is said that, by the term corporation, the town of Bangor 
must be considered as particularly embraced; because such a 
contract would be more beneficial to them than to any other cor
poration, and that therefore authority was, by irnplieation, 
conferred upon them thus to contract, if they did not possess it 
before. The privilege purchased by the contract, was valuable 
to many of the citizens, in their individual capacity ; but the town 
had no corporate interest to be promoted by the immunity. The 
interests of other corporations of the manufacturing kind, might 
be directly aided by such a contract ; which would enable them, 
at less expense, to transport thei'r materials and goods across the 
bridge, and to provide for the unrestrained passage of su'-'.h, as 
might be in their employment. The term in the first act, did 
not embrace the town ; for the bridge was to be their property. 
Nor can the term, in the second act, be considered as conferring 
on them any additional powers ; as it is fully satisfied by limiting 
it to other corporations, competent to contract. The interests 
of the citizens of Bangor are otherwise provided for, by the pro
vision by which they are permitted to pass free of toll, to and 
from public worship ; and by that which authorizes such of them 
as are farmers to pass free, to and from their farms. 

The portion of the tax of 1822 objected to, being unauthorized 
by law ; and the title of the tenant therefore failing ; by the 
agreement of the parties, he is to be defaulted, and judgment is 
to be rendered for the demandant. 

THE INHABITANTS OF GARLAND vs. THE INHABITANTS OF 

BREWER. 

A notification under Stat. 1821, ch.122,sec. 17,issufficient, ifit be signed bythe 
chairman of the selectmen, eo nomine ;-and it will be presumed that the town 
d.id not appo:nt any overseers of the poor, unless the contrary appear. 

IN this case, which was assumpsit for the expenses of support
ing a pauper, and came up, by exceptions, from the Court beh,w, 
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-the only question was-whether the notice was sufficient, it 

being signed-" Isaac Wheeler, chairman of the selectmen of said 

" Garland." 

Gilman, for the defendants, objected that it did not appear that 

the notice was signed by a majority of the 01Jerseers of the poor, 
nor by their order, nor by any person in their behalf. And if the 

selectmen were competent to give notice, which he denied~ it does 

not appear to b~ signed by their authority. And he cited Qufricy 
v. Braintree 5 .,Mass. 86. Dalton v. Hinsdale 6 .Mass. 501. West
,minister v. Barnardston 8 Mass. 104 . 

.M.c Gaw, in reply, said that no signature was required, by the 

statute. It was enough if the facts relative to the pauper were 

stated in writiug by direction of the overseers. But if it were 

otherwise, if the act purports to be official, it is sufficient. The 

word chairman implies that it was the act of the board officially 

assembled, and certified, as is the practice in a11 other cases, by 

its presiding officer. And as to the addition of the office of select
men, the duty of relieving the poor is devolved on them by law, 
in all cases where overseers are not specially chosen. Bridge
water v. Dartmouth 4 .,Mass. 275 . 

.MELLEN C. J. delivered the opinion of the Court. 

When a town does not elect any overseers of the poor, the 
selectmen are such ex officio ; according to the third section of 

the statute of 1821, ch. 122. As it does not appear that the 

town of Garland had elected any oversers of the poor, we pre

sume they had not ; and therefore the notice given in the present 

case, signed by Isaac Wheeler as chairman of the selectmen, is not 

objectionable on that account. Uut it is contended that if he had 

signed th_e notice as chairman of the overseers of the poor of 

Garland, it would have been fafally defective. We do not find 

any decision in Massachusetts which is precisely in point. The 

statute provides that the overseers may send a written notifica

tion to the overse~rs of the poor of the town where the settle

ment of the pauper is alleged to be. The form of the notification 
is not prescribed. 
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In the case of Westminster v. Barnardston 8 $/ass. 104, the 
notification was signed by one of the overseers with the addition 
that he signed by order of the board of overrners, and it was held 
sufficient. The notification, thus sign~d, purported to be the act 
of the board ; and though there was no proof that the notification 
was signed by one of the overseers by order of the others, the 
notice was of itself deemed to be a compliance with the statute 
prov1Sion. In the case before us the notification is signed by 
Isaac Wheeler, chairman, &c. This is a declaration on his part, 
that the notification thus signed is an official act of the board of 
overseers. The Court receives the notice and considers it to be 
what it purports to be. The object of the law is to give official 

notice from one town to another ; so that the overseers of the 
town to whom the notice is sent may take such measures as they 
may think expedient with respect to the paup_er. And in this 
view of the subject, we are satisfied that a notification signed by 
one of the overseers as chairman, is equally as good as one sign'.' 
ed by an overseer by order of the board of overseers. In both 
cases the act purports to be, and is considered to be, an official 
act of the board ; and is therefore legal and sufficient. 

The exceptions are overruled, and the judgment of the Court 
of Common Pleas is affirmed. 

SARGEANT vs. ANDREWS & AL. 

Where, in an action on a note not negotiable, the defendant pleaded that this debt 
had been attached in his hands, in a foreign attachment at the suit of a credi
tor of the plaintiff, and judgment rendered thereon, which was in full force ;
and at a subsequent term the plaintiff replied that the execution on that judg
ment having been returnednulla bona, the creditor had sued out a scire facias 
against the trustee, who had appeared and was discharged, upon his disclosure; 
-the replication was held good, though the judgment in the scire facias was 
since the filing of the plea. 

Tms was assiimpsit, on a written promise of the defendants to 

deliver certain specific articles at the plaintiff's house ; and 
came before this Court upon exceptions taken by the defendants 
to the opinion of Perham J. in the Court below. · 
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The defendants pleaded in bar, that the defendant, John JJ.n
drews, had been summoned as trustee of the plaintiff, in a foreign 

attachment, and that judgment was rendered against him in the 
Court of Common Pleas at January term 1823, by default, and 

execution awarded ; by which judgment the debt was bound and 

payable to the p]aintiff 's creditor. 
The plaintiff replied that the execution which issued in that 

case being returned unsatisfied, the creditor sued out a writ of 

scire f(!cias against John .!l.ndrews, who appeared and submitted 

himself to examination under oath, pending the present action, 

and answered that he had no goods, effects or credits of the 

plaintiff in his hands ; and that the Court of Common Pleas, at 
the Jime term 1824, adjudged him not trustee of the plaintiff, 

and he was thereupon discharged ;-to which the defendant an

swered by a general demurrer. 
It appeared that after the filing of the plea, this cause had 

been contineed, in order that the scire facias, which was then 
pending, might he determined ; after which the pleadings were 
closed, as above stated. 

Williarnson, for the defendants, contended that when this suit 
was commenced, the plaintiff had no ground of action, his effects 
in the hands of John .!l.ndrews, to the full amount of his claim, 
being bound by the judgment in the foreign attachment, which 
was then in full force. Stevens v. Gaylord 11 JJ:lass. 265. Jewett 
v. Bacon 6 Jtfass. 61. And if not, yet no costs were taxable for 
the plaintiff while the scire facias was pending. 

Godfrey, on the other side, was stoppedl by the Cou.rt ; whose 
opinion was delivered by 

MELLEN C. J. The plea in bar is good, unless avoided by the 

replication. The question then is, whether the replication is 

sufficient. It discloses the fact, that notwithstanding John .!l.n
drews, the supposed trustee, was defaulted at the return term, 
and judgment ,vas then entered against the goods, effects and 
credits of the plaintiff in his hands ; still he appeared upon the 
scire facias and disclosed to the Court that he was not the trustee 

of the plaintiff, and at the following term he was accordingly 
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discharged. Thus it appears that neither of the de~ndants is 
uncler any obligation to pay the contents of the note declared on, 
to any one except the plaintiff; and why then should not the 
present action be maintained ? It is said that the discharge of 

the supposed trustee, took place at a term of the Court of Com
mon Pleas, holden since the commencement of this action ; and 
that when the action was commenced the judgment against the 
goods, effects and credits vrns in full force, and by law bound 

them in the hands of the supposed trustee. This argument has 
no legal foundation. The law bound nothing in the hands of John 
.flndrews, because it appears by his disclosure and the judgment 
of Court thereon, that he had nothing in his hands belonging to the 

plaintiff.5 at the time the trustee process was commenced. The 
replication shev;rs that this process never had any legal effect 
upon the case before us ; and if the supposed trustee had attend
ed at the first term and disclosed, as he was required to do, it 
never would have appeared that any goods, effects or credit of 

the plaintiff were in his hands and bound by the service of the 

trustee process. The very statement of the case, as disclosed 
in the plea and replication, viewed as one statement of facts, 
shews most clearly that the trustee process, though conducted as 
it was, furnished no kind of defence to this action. To sustain 
the defence would produce manifest injustice to the plaintiff, 
and completely relieve the defendants from the payment of a just 
demand. It is further contended that the plaintiff is not entitled 
to costs while the trustee process was pending. There is no 
merit in this objection. If John .R.ndrews had appeared and dis
closed at the first term, as he ought to have done, he would then 
have been discharged ; his own neglect rendered a scire facias 
necessary. The delay in the present action was occasioned by 
this neglect; and the defe~1dants must not take advantage of their 

own wrong or omission. 
Replication adjudged good. 

VOL, III, 27 
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HOWES & AL. vs. SHED. 

The purchaser of a log illegally taken from a river, without the consent of the 
owner, against the provisions of Stat. 1821, ch. 16S, having at the same time 
full knowledge of the unlawful manner in which it was obtained, is liable to th& 

penalty of that statute. 

Tms was debt for a penalty incurred under Stat. 1821, ch. 
168, sec. 1, for unlawfully converting to the defendant's own use 
a log of the plaintiffs, lying in Penobscot river. 

At the trial oefore Perham J. in the Court below, the plaintiffs 
proved that one Patten, seeing the log floating down th'; river, 
conveyed it on shore, and sold it to the defendant, telling him at 
the same time by what means he became possessed of the log. 
The defendant thereupon converted it to his own use. 

The Judge 1. upon this evidence, instructed the jury, that if they 
believed that the log was taken up and converted by Patten, to 
his own use, and then sold to Shed, the penalty did not attach to 
the purchaser, but to Patten ;-but if they believed, from the 
evidence, that Shed took up the log and converted it to his own 
use, he ·was liable to the plaintiffs in this action. And the jury 
finding for the defendant, the plaintiffs took exceptions to the 
instructions given them by the Judge. 

Jl;Jc Gaw, for the plaintiffs, argued that the defendant, having 
full knowledge of the illegal manner in which Patten obtained 
the log, was a participator in his guilt ; and as in torts all parties 
are severally guilty, the defendant was liable alone for the pen
alty. If not, the statute may always be evaded ; for worthless 
men may always be found, to follow the business of picking up 
logs floating to market, and selling them to responsible partners, 
who will always escape, under the character of purchasers. 

Brown, for the defendant, adverted to the strict rule of con
struing penal statutes ; and said that only one penalty could be 
recovered for one offence; Rea: v. Clark Cowp. 612, and this was 
incurred by the first aggressor. Otherwise, as many penalties 
may be recovered as there ar~ purchasers. 
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MELLEN, C. J. delivered the opinion of the Court. 

This case comes before us on an exception to the opinion of the 

Court of Com~on Pleas as delivered to the jury. The opinion 

is expressed in general terms, but ·we must understand it as hav

ing reference to the particular facts on which it was founded. 
The latter instruction to the jury seems not to be important ; 

because there are no facts in the case shewing or tending to shew 

that Shed took up the log and converted it to his own use. The 

proof is that he did not take up the log ; but that he purchased 
it of Patten, who did take it up, and disposed of it to Shed~ The 

only question then is, whethtr the former instruction to the jury 

was correct. The '2ase finds that Patten, when he sold it to the 

defendant Shed, informed him by what means he had obtained it. 

It seems he obtained it unlawful!y, and vrithout any legal author
ity disposed of it. Such a disposition of the log so obtained, 

rendered Patten liable to the penalty cf the law, inasmuch as 

what he did, was done understandin~ly, and with the evident 

intention to make a profit out of the illegal appropriation of the 

property ,-and the defendant, by purchasing the log under such 
circumstances, and with full knowledge of the illegal mode by 

which Patten obtained it ; and his actually disposing of it after
wards, rendered him equaVy guilty with Patten; and the plaintiffs 
might have maintained an action against Patten and the defendant 
jointly upon the evidence before us, the whole appearing to have 
been one transaction. But as the ac!ion, though sounding rn con

tract, is founded on a tort, and torts may be considered as joint or 

several, the present action is well brought against the defendant 
only. Boutelle v. Nourse 4 Mass. 431. Frost~ al. v. Rowse 2 
Greenl. 130. And the evidence maintains the action. The case 

would be otherwise if Shed had fairly purchased the log, without 

any knowledge of the illegal• manner in which Patten obtained it~; 

but this knowledge connects the defendant with the wrong of 

Patten, and subjects him to the consequences of such connection, 

and the penalties of the statute. We are of opini?n that the first 

instruction of the Judge to the jury was incorrect. The excep

tion is allowed-the judgment of the Court of Common Pleas 

must be set aside; and a trial may be had at the bar of this Court. 
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TAYLOR & AlL. vs. GREELY. 

61t a motion to set asid~ a verdict, on the ground that one of the jury had prejudg

ed the cause; the testimony of the juror himself is to be heard, in explanation of 

the language and conduct imputed to him. 

A verdict having been returned for the plaintiffs in this cause, 

the defendant moved that it be s'et aside, for the alleged preju

dice and partiality of one of the jurors. 
In support of the motion it was proved that to two different 

persons the juror had declared, a short time before the trial, that 
he knew all about the cause, and that the plaintiffs ·would, and 

ought to recover;-and that to an.other he said it would be a hard 
case for the plaintiffs if they should fail in the action. 

It was admitted that at the trial the defendant's counsel inquir
ed of the juror whether he had formed any opinion upon the merits 
of the cause; to which he gave satisfactory answers in the nega
tive; and the counsel declined having him examined under oath. 

The juror himself deposed that he had no recollection of ever 
having used the language imputed to him, though he might have 
so done; and that when he went upon the panel he was unbiassed, 
unprejudiced, and impartial. 

T.IJE CouRT, at the succeeding .9..ugust term in O:rford, said 
that under the circumstances of this case they could not sustain 
the motion. The defendant had not thought it necessary to have 

the juror interrogated under oath, as,,, he might have done; but 

declined it, and was satisfied with his answers, reposing confi
dence in his integrity. The juror himself had sworn that he was 
impartial, and not under the influence of any impure motives; and 

the expressions he is said to have used may be explained and 

understood without any impeachment of his motives, and consist~ 

ently with pure intentions and a desire to do justice. 
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THE INHABITANTS OF DIXMONT vs. THE INHABITANTS OF Brn
DEFORD. 

Supplies furnished to a woman as a pauper, without the knowledge of her husband, 
she living apart from him,-are not supplies received by him, as a pauper, within 

the meaning of Stat. 1S21, ch. 122, sec. 2. 

Tms was assiimpsit for the support of Celia Basford, a pauper, 
wife of John Basford, from Jan. 23, 1821, to .Hpril 2, 1822;-and 
came before the Court upon exceptions taken by the defendants 
to the opinion of Smith J. in the Court below. 

At the trial in the Court of Common Pleas, the plaintiffs, to 
prove the marriage of the pauper, offered a witness who wai 
present at the marriage about twenty years ago, and that it was 
celebrated before one of two magistrates whom he named, but 
he could not recollect which;-and that the parties afterwards 
cohabited as man and wife, at least a dozen years, ·vvhen the hus
band abandoned her, and had since provided her nothing. 

Another witness testified that Basford lived in Biddeford in 
March 1821, and for years before, under the assumed name of 
John Byfield. 

Another witness being sent by the plaintiffs, called on the 
assessors of Biddeford, and asked for a certified copy of their 
assessments of taxes against Byfield, which they refused to give ; 
but permitted the witness to take extracts from the books, shew
ing the taxes assessed on his poll and estate in possession, which 
was valued at more than two hundred dollars, from 1814 to 1820, 
which he produced and verified on the trial. 

The opinion of the Judge upon this evidence was that the 
marriage was fully proved, and that the husband's settlement was 
in Biddeford, and a verdict was returned for the plaintiffs ac
cordingly. 

JJic Gaw, in support of the exceptions. 

The proof of the marriage ought not to have been received. 
It was not the best evidence which the case would admit. The 
witness not being able to recollect any thing distinctly respect
ing it, the certificate of the officiating magistrate ought to have 
been produced. 
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But if the marriage be proved, yet it does not appear that the 
husband ever gained a settlement in Biddeford by virtue of any 

law of .Massachusetts, nor even that he paid taxes any one of the 

years of his residence there. · 

Nor did he acquire a settlement there under the particular 

provision of Stat. 1821, ch. 122, fixing the settlement of every 

citizen at the place where his domicil then was; because he was 

within the exception in the same clause, by having received sup

plies as a pauper within a year then next preceding. All the 

relief furnished by overseers of the poor, is upon the credit of 
the town in which the pauper had a settlement; and the town has 

a remedy over against the husband or other relative bound to sup

port the person relieved. ·wherever thernfore the wife is thus 

assisted, it is virtually by the town where the husband is settled; 

-and being constructively assistance to him, he is brought within 

the exception in the statute. 

Brown, for the plaintiffs,-being stopped by the Court from 

arguing as to the evidence of the marriage,-contended that the 
husband acquired a settlement in Biddeford under the fifth method 
pointed out in Stat. 1793, ch. 34, being taxed five years succes
sively for an estate valued at more than sixty pounds. The 
evidence of this fact was the best the case would admit. The 

certificate of the town clerk would have been sufficient, but the 
means of obtaining it were withheld by the defendants themselves. 
But the evidence under oath of any other person to the truth of a 

copy which he has actually compared with the original, is of 

equal solemnity. Buttrick v . .B.llen 8 .Jfass. 273. Nor was it 

necessary that the taxes should appear to have been paid. West
brook v. Gorham 15 Mass. 160. 

But he also gained a settlement there by vir_tue of his residence 

in Biddeford, .]~!arch 21, 1821, when the statute of this State was 

enacted. The supplies to his wife make no difference in the 
case, He had abandoned her for many years, ·was himself in pos

session of a decent estate, and had no knowledge of her situation. 

If relief administered in this manner to the wife or child of any 

man, brings him within the meaning of the word pauper, in the 

statute; then the most wealthy citizen may become such without 
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his knowledge, and himself may be liable to be sent to the alms
house, and his children to be bound as apprentices, under the 
other sections of the statute. 

MELLEN, C. J. at the ensuing .!J.ugust term in Oxford, deliver
ed the opinion of the Court as follows. 

The exception as to the testimony admitted to prove the mar
riage cannot be sustained. The witness saw the marriage 
solemnized; and as one or the other of the magistrates named, 
performed the ceremony, it is of no importance which. As 
to the admission and the effect of the evidence offered to prove a 

settlement by the assessment of taxes, it is unnecessary to ex
amine, or give any opinion, because we are satisfied that the 
husband of the pauper gained a settlement in Biddeford, by resid
ing and having his home in that town on the 21st of .March 1821. 
His wife, the pauper, had for many years lived separate from 
him, and in a different part of the country; and therefore, though 
she received supplies from Dixmont during the year next preced
ing, still that did not prevent the husband's gaining the settlement 
in Biddeford; and there she has her settlement also. The reasons 
on which our opinion is founded, are stated at large in the case of 
Green v. Buckfield [ante p. 136,] to which we refer. 

Judgment affirmed. 

WILLIAMS vs. GRAY. 

Where two non-residents held in common an unsettled tract of land, which without 
their knowledge was sold for non-payment of the State taxes; and they after
wards made partition by mutual deeds of release and quitclaim, in common form; 
after which one of them, within the time of redemption paid the tax to the pur
chaser at the sheriff's sale, from whom he took a deed of release and quitclaim 
to himself alone, of the whole tract;-it was held that this payment and deed 
enured to the benefit of them both;-that the party paying had his remedy by 
action against the other for contribution;-and that he who had not paid, might 
still maintain a writ of entry against the other, for his part of the land. 

Tms was a writ of entry to recover possession of certain lands 
in Etna; and came before the Court upon a case stated by the 
parties, as follows. 



208 PENOBSCOT. 

Williams v. Gray. 

Gen. Crosby, being the proprietor of township No. 4, _in the 
second range north of the Waldo patent, now called Etna, by his 
deed dated Dec. 15, 1810, mortgaged the south half of the 
township to Mr. Gray:-and afterwards, Jan. 16, 1812, mortgag
ed the remaining half to the Penobscot bank; which last mortgage 
was, prior to 1820, assigned to JJ;[r. Gray and .}J;[r. Williams, in 
the proportion of four fifths to Gray, and one fifth to Williams. 
Gen. Crosby, being unable to pay the mortgages, afterwards 
reJeased his equity of redemption. 

January JO, 1820, the parties divided that portion which had 
been mortgaged to the bank, and which they held in common ; 
and Gray made to Williams a deed of release and quitclaim of 
the demanded premises, with covenants that they were free of 
all incumbrances by him made, and of warranty against the 
grantor and his heirs, and all persons claiming under them ;-and 
Willimns made a similar deed to Gray of the residue of the land. 

The State taxes upon the whole township for the years 1812 
to 1818 inclusive, amounting to $41,09 being wholly unpaid, it 
was sold by the sheriff of the county January 4, 1819, under a 
warrant from the treasurer, pursuant to the statute, to Hill <y 
McLaitghlin, they being the highest bidders, for $61, 1 0, being 
the amount of the taxes and charges of sale ; and a deed was 
made to the purchasers, conveying the township to them and their 
heirs, subject to the right of the proprietors to redeem the land, 
by payment of the money at any time within two years. 

March 13, 1820, an agent of .Mr. Gray came to Hill~· .,l.fc ... 
Laughlin professedly to redeem the ]and ; and paid them the 
amount of their claim. Whereupon they executed a deed to 
Gray, prepared by the agent, by which they " sold, released and 
quitclaimed" to him all the right, title, interest and claim which 
they had to the township by virtue of their deed from the sheriff. 
Under this deed the tenant now claimed to hold the land. 

Orr for the demandant, and Greenleaf for the tenant, submit• 
ted their arguments in writing, to the following effect. 

Arguments for the demandant. 
1. No title passed to the tenant in the demandant's land, by 

the deed of Hill <y JJfcLaughlin to him. The sheriff's deed to 
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them reserves a right of redemption to the proprietors of the land .. 
This reservation is a substantive part of the deed, in its opera
tion on the rights of the demandant. Of whom, by this reserva
tion, was he to redeem his land ? Not of the assignee of Hill .S,· 
McLaughlin, but of them personally, or their heirs. Otherwise, 
the owner of land might always be defeated of his right of redemp
tion by a succession of assignments or releases, and thus be 
deprived of his land. The purchaser from the sheriff must there
fore retain the capacity to release to the owner, till the time of 
redemption expires; and consequently none but the owner can 
redeem. It follows that by Hill o/ McLaughlin's deed to the 
tenant, no estate passed in the demandant's land. 

2. If the joint right to redeem the whole tract sold by the sheriff, 
was not severed by the partition deeds of the parties, so that 
Hill o/ .McLaughlin were obliged to release to each his share ; 
then their deed to Gray would operate as a confirmation of the 
demandant's title to an estate in fee under him. And such was 
the nature of the incumbrance that they were not obliged thus to 
release to the respective owners in parcels. And if either or 
both the parties had a right to tender the whole sum and demand 
a deed of release, then the demandant is entitled to the benefit 
of the redemption; for even an estate held by two joint purchas
ers under a disseisor, and of course any other joint right, would be 
confirmed by a deed of confirmation from the disseisee to one of 
them. Co. Lit . .297. Here the parties had a joint right to 
redeem the whole tract, and therefore a deed to one, discharging 
the incumbrance, shall avail the other; the party making the 
payment having a right to a contribution from the other for the 
money advanced. _,. 

3. But as between these parties, the deed of the tenant to the 
demandant, of Jan. l O, 1820, conveyed a several right of redemp
tion. It is a release and conveyance of all his title and interest. 
Now the right of redemption existed at the time of the execution 
of the deed; and if so, then it passed, as fully as any other right 
in the land. The tenant is therefore estopped by the deed to say 
that he had no such right, or that he afterwards acquire<l it. And 
he is equally estopped by his covenant to warrant and defend t" 

VOL. III. 28 
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the demandant the very title he now claims, against all persons 
claiming under him and his heirs. Co. Lit. 47. (X) 4 Com. Dig. 

85, tit. Estoppel E. I 0. Trevivan v. Lawrence <y> al. I Salle . .276. 

Arguments for the tenant. 

1. By the Stat. 1785, ch. 70, to which the authority of the 
sheriff is referr~d, he is to sell the land, and execute a deed to 
the purchaser and his heirs and assigns, saving to the proprietor a 
right of redemption; to whom, on payment of the money, the 
land is to be re-conveyed by the purchaser. The alienation of the 
estate is involuntary, by operation of law; but the rights of the 
parties are the same as if the transaction were voluntary, and 
between themselves; in which case the purchaser would take a 
fee simple conditional; liable to be defeated on payment of the 
sum agreed. In this latter case the purchaser might alien the 
estate at his pleasure, subject to the condition; such being the 
attribute of every fee simple. And there is no difference, 
whether the estate be acquired by voluntary grant, or by force of 
the statute. The owner, by suffering his land to be thus bur
thened, in effect mortgages it for the amount of the tax; and the 
difficulty of redeeming it after successive assignments, is no more 
than is incident to every mortgage. The estate, therefore, which 
Hill~ .McLaughlin took was alienable, and of course it passed 
to their grantee. Rising v. Granger 1 Mass. 47. Gilman v. 

Brown I Mason .212-.218 . 
.2. It appears that the tenant owned at least one half the town

ship in severalty; and yet the tax is upon the whole tract, in one 
entire sum. Had this Been a tax assessed by to,vn officers in a 
gross sum upon· a tract of land held in severalty by different 
owners, whose deeds were recorded, it would have been illegal; 
for in such case no one could relieve his own land, without paying 
~he -debt of his neighbor also. The taxes in the present case 
being imposed by the sovereign power of the State, must be taken 
with reference to the acknowledged rtghts of the citizens in other 
and similar cases ; which can only be done by admitting each 
owner in severalty to redeem his own land by paying his propor

tion of the tax. If therefore the tenant had been redeeming his 
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own land only, he would have taken a deed of his own part of the 
tract.\ But as he took a regular conveyance of the whole, his 
intent obviously was to acquire the right of his grantors to the 
whole estate. The passage cited from Co. Lit. 297, only means 
that the release .of the disseisee to one jointenant shall enure to 
both as against him; but not that it shall effect their rights as 
against each other. 

3. If Mr. Gray stands in the place of Hill o/ McLaughlin, the 
u.emandant cannot have the land, on his own principles, without 
first tendering his proportion of the taxes. Had he done this, and 
a reconveyance been refused him, his remedy would have been 
plain by bill in equity, in which case the real merits of the contest 
would be opened, and both parties be compelled to do equity. 
For if tlie purchase from Hill o/ LMc Laughlin was a redemption 
of the land, it was so as to them alone. It still remained equitably 
charged with the lien in the hands of the tenant; who ought to 
be regarded in as favorable a light as an equitable mortgagee by 
deposit of title deeds;-9 Ves. 115. 2. Ves. o/ Beame 79, 83. 
Russell v. Russell I Bro. Ch. Ca. 270;-or as a surety who pays 
the debt of his principal, and takes an assignment of the debt, and 
of the mortgage which the principal had given to secure it. Nor
ton v. Soule 2 Greenl. 341. See also Davis 1.,. Maynm·d 9 Mass. 
242. Cary v. Prentiss 7 Mass. 63. Parsons v. Welles 17 Mass. 
419. Clason o/ al. v. Morris 10 Johns. 524. 

As to the estoppel,-it must not work injustice. The doctrine 
is conceived to apply only to the cases where one having no estate, 
undertakes to convey ,-or where one undertakes to convey a 
greater estate than he had at the time. The unive1·sal administra
tion of the rule would work great mischief. As if A sells land to 
B, with warranty; and C, a creditor of B, extends his execution 
upon it, and thus acqrnires an absolute title; and afterwards sells 
it again to A; can B, claim it of A, by estoppel? The reason
able limitation of the rule would seem to require that the intent 
of the parties at the time of the conveyance, should be carried 
into effect. Now their obvious intent, by the deeds of partition 
in the present case, was nothing more than to designate the por
tions which each should hold in severalty, and to protect each one 
against titles then subsisting in or derived from the other; leaving 
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rights unforeseen, and subsequently acquired, to their unrestrain
ed operation. 

MELLEN C. J. at the adjourned session of this Court in Cum
berland, in .B.pril 1825, delivered the opinion of the Court as fol
lows. 

For some time prior to Janiiary 10, 1820, the parties in this 
suit ,vere tenants in common of the north half of the township in 
question; a~d on that day they ,came to a division; and Gray, by 
his deed of that date, sold and released all his right to the demand
ed premises (being part of said north half) to Williams; and 
Williams sold and released to Gray all his right to the residue of 
said north half. 

This deed from Gray is a good title as against him; and unless 
he has since that time acquired a title paramount to this, and of 
which he has a legal right to avail himself in this action, the de
mandant is entitled to recover. Whether he has acquired such 
a title is the question. The facts in the case are few and simple. 

A year before the division, viz. on the 4th of January 1819, the 
whole of said township was sold, pursuant to law, by the sheriff of 
the county, for the payment of the taxes which had been assessed 
thereon for the seven next preceding years. It was purchased 
by Hill o/ .,'tfcLaughlin for $61 10; and the sheriff gave them a 
deed of it, reserving to the proprietors or owners the right of 
redeeming it within two years. On the 13th of .March 1820, 
Gray paid the purchasers $69 11 by way of redeeming the pro
perty sold; and they thereupon gave him a deed, whereby they 
sold and released to him a1l their right in said township. On 
these facts the tenant grounds his defence. From a view of them 
it appears that as the township had been sold a year before the 
execution of the division deeds, Gray and Williams, at the time of 
making those deeds, had no right or title remaining in them but 
the right of redemption; and the right of redeeming the demand
ed premises was conveyed to and vested in Williams by virtue of 
Gray's deed of Jan. IO, 1820. What then was the effect of 
Gmy's payment to Hill o/ .McLaughlin, and of their deed to 
Gray 6J The answer to this questiou will settle this cause. 
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It is not necessary in this cause to decide whether Hill 4-
.McLaughlin could, during the two years, sell the same land to 
a stranger, and thereby subject the original proprietors to the 
inconvenience and necessity of redeeming the lands of such stran
ger; the facts do not present this question. Whatever Gray did 
was in the form of redeeming the lands; and the deed which he 
received of the purchasers, contains merely a release of their 
right, without any reservation of a right of redemption, as would 
probably have been the case had the conveyance been made to a 
stranger. Nor need we decide the effect of such a deed. We 
place the decision of the cause on another ground. 

It is a well settled principle of law that if A sells with war
ranty to B, · a piece of land to which he has no title ; and after
wards purchases a good title ; such title thus procured shall 
enure to the use and benefit of B ;-because A is estopped, by 
his deed to B, to demand the land of him, or deny his own right 
to convey what he undertook to convey to him. Co. Lit. 47, b, 
and note 307. Fairtitle v. Gibbs 2 D. o/ E. 1 71. Jackson v. Met
calf 10 Johns. 91. .McQracken v. Wright 14Johns. 193. Jackson 
v. Stevens 16 Johns. 110. And there are also several cases by 
which it is decided that although a deed contains no covenants of 
warranty, still the grantor shall never be permitted to aver that 
he had no title to the land at the time of conveyance, and thus to 
claim against his own deed, in consequence and in virtue of an 
after-acquired title. To this point may be cited Jackson i,. Bull 
1 Johns. Cases 91, and same v. Murray 12 Johns. 201. These 
cases seem not to have been decided on the ground of estoppel 
technically considered. Perhaps, however, it is not necessary 
particularly to notice this distiction between the two classes of 
cases abovementioned, because the deed to Williams contains a 
special covenant of warranty on the part of Gray, against all per
sons claiming from, by or under him or his heirs. This covenant 
must surely be as binding on him in this action as it would be if 
his heir or assignee was the defendant and the defence should 
succeed. According to the true intent and spirit of his covenant, 
it must be construed to extend as well to his own acts, as to the 
claims of those claiming from, by or under him. Should the 
defence in this action prevail, it must prevail in consequence of 
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Gray's own act in procuring the alleged title from Hill ~ Mc
Laughlin. Against this act and claim his covenant binds him ; 
and, therefore, according to all the authorities, he is now estopped 
to claim the demanded premises against his own deed to the 
demandant. We see no principles on which the defence can be 
supported. In redeeming the lands, Gray must be considered as 
the agent of Williams, so far as his interest extended. And if 
Williams has not already reimbursed the monies advanced by 
Gray for the purpose of redemption, he stands legally liable for 
the amount. For the present action is a ratification on the part 
of Willia"ms of the act of Gray in redeeming the lands. 

Let a default be entered, and judgment for the demandant. 
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WALKER vs. GREEN. 

If the sheriff return a talesrnan, in a cause in which his deputy is a party, it is a 
good ground of challenge to the juror, but will not support a motion to set aside 
the verdict. 

IN this case, a verdict being returned in favor of the defen
d.ant, who was a deputy of the sheriff of this county, and was sued 
in this action for an alleged misfeasance in his office, the plaintiff 
moved the Court to set aside the verdict and grant him a new 
trial, because, the panel not being full, the sheriff returned two 
talesmen, who sat in the trial. At the time of their being so 
returned, no objection was made. 

Wilson and Hobbs, in support of the motion, contended that the 
return of the sheriff was error, and vitiated the trial; and that it 
did not accord with the purity of trials by jury, to permit the 
sheriff to exercise so extensive a control over a cause in which 
his deputy was a party. And they cited Morgan v. Wye Cro. 
Eliz. 574. Gregory v. Booker ib. 586. Corn v. Pasboro ib. 894. 

Greenleaf and Chadbourne, for the defendant, said that the. 
objection was only a ground of challenge ; and that it was waived 
by the silent assent of the plaintiff at the trial. 3 Bae . .11.br. tit. 
Juries, B. 3, E. 1, K. Trials per pais, 51. Co. Lit. 125 b. 
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MELLEN C. J. delivered the opinion of the Court. 

In this case the talesmen were returned by the sheriff, without 
objection, although the defendant is one of his deputies ; and the 
question is, whether the verdict, which has been returned in 
favor of the defendant, ought to be set aside on that account. 
The fact on which the motion is founded appears on the record ; 
and of course, the plaintiff must be presumed to have known it, 
when the talesmen were returned. Here, then, is evidence of 
an implied waiver of all objections on that account. The return of 
the tales men by the sheriff was certainly a good cause of challenge; 
and had they been challenged they would have been set aside; 
but under the circumstances of this case, the objection comes too 
late. The case of Je.fjries o/ al. v. Randall 14 Jlfass. 205, is a stron
ger one than this. There it does not appear that the fact on 
which the motion for a new trial was founded was known to the 
demandants until after verdict. The juryman was by statute 
disqualified from sitting in the cause, if challenged, on account of 
his being interested in a question similar to that which was then 
in trial ; but, as he was not challenged, the Court refused to set 
aside the verdict. See also the case of .IJ.mherst v. Hadley 1 Pick. 
38, and note. 

We are of opinion that the present motion cannot be sustained. 
Judgment according to the verdict. 

CLAPP vs. BALCH. 

The want of an indorser to an original writ may be taken advantage of in abate~ 
ment, eitlier by plea or motion ; but it cannot avail the defendant after pleading 
in chief. 

Under Stat. 1822, ch. 193, exceptions can be alleged only to the opinion of the 
Court in some matter of law, involving and deciding the legal rights of the par
ties ;-but not to any exercise of the discretionary power of the Court, as in the 
terms or times of granting amendment~, of what is legally amendable, continuan
ces, &c. 

IN this cause the general issue was pleaded and joined, after 
the plaintiff's attorney had informed the counsel for the defen• 

dant that the writ was duly indorsed. But on opening the cause 
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to the jury before Perharn J. it peing discovered that this infor
mation was erroneous, the defendant's counsel moved the Court 
that the plaintiff be nonsuited for want of an indorsement on his 
writ. This motion the Judge overruled, and permitted the 
counsel for the plaintiff to indorse the writ. To which the defen
dant took exceptions, pursuant to Hie statute. 

Jftlc Gaw, Weston, and Davcis, for the defendant, contended that 
the plaintiff had no right to call on the defendant to answer, till 
he exhibited a writ du]y indorsed according to the statute. 
Failing to do this, it was the duty of the Court to nonsuit him, on 
motion made at any time during the first term. This remedy 
was not waived by pleading over ; especially where, as in this 
case, it was occasioned by the mistake of the plaintff 's own 
attorney. And the offer to indorse the writ, during the trial, 
cannot avail without th~ consent of the defendant. Ely v. For
ward 7 .JJiass. 25. 

Deane, for the plaintiff, contended that the right was waived by 
pleading to the action ;-Livermore v. Boswcll 4 Mass. 437. And 
he objected that the cause was improperly brought here bt,iJ"t 
exceptions ; the sum demanded in damages being large enougI-t'" 
to give the right of appeal. The mistake into which the defen
dant's counsel were led in the Court below was one to which he 
was no party ; and it was no subject for the interference of this 
Court, but only for adjustment among the counsel who participat
ed in it. 

MELLEN C. J. delivered the opinion of the Court, as follows. 

The defendant moved the Court below to uonsuit the plaintiff, 
because the writ was not indorsed by any person whatever ; but 
the Court overruled the motion ; and \Ve think very properly. 
If a writ is not indorsed before service, it may be a good objec
tion by way of plea in abatement, or on motion ; provided such 
plea be filed or motion made in due season ; otherwise the objec 
tion is considered as waived. By Stat. 18.21, ch. 59, sec. 8, i 
the person who indorsed the orignal writ is not of sufficient ability, 
the Court on motion may order the plaintiff to procure a new 

VOL, III. 29 
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indorser ; and in failure thereof, a nonsuit shall be directed ; but 
that is not the present case, and of course this exception cannot 
be sustained. The order of Court granting leave to the plaintiff's 
attorney to indorse the writ at the time of trial is the ground of 
a second exception ; but as the first is overruled, this can be of 
no importance, because such an indorsement could by no possibil
ity prejudice the rights of the defendant. Of course this excep
tion must share the fate of the other. The defect in this case, 
arising from the want of an indorsement, as we have before 
intimated, should have been taken advantage of by plea in abate
ment or on motion; and we are disposed to consider it as a motion 
to abate the writ ; but in this view of the subject, we are of 
opinion the exception cannot prevail ;•the motion was too late
the general issue had been joined, and the cause was partly opened 
to the jury. This was a waiver of all matters of abatement, and 
,ive are bound so to consider it. The declarations of the plaintiff's 
counsel that the writ was indorsed, cannot in a legal point of view 
vary the case. The defendant's counsel should have examined 
for himself. It is a principle of law that pleas and motions in 

~· atement should be treated with strictness. We are therefore :r opinion the decision of the Court was correct in overruling the 
defendant's• objection ; and the cause must be permitted to pro
ceed to trial. 4 Mass. 437, is a cas'e in point. 

We would avail ourselves of this opportunity to correct a 
mistaken opinion which we have had occasion to notice on the 
Circuit with respect to the right of the parties in a cause to file 
exceptions to the opinion of the Court of Common Pleas. The 
extent of the right seems not to have been perfectly understood. 
The provision contained in the fifth section of the act of 1822, 
ch. 193, is in these words; " That either party aggrieved by any 
" opinion, direction or judgment of said Court of Common Pleas, 
'' in any action originally commenced in said Court, in any matter 
"of law, may allege exceptions to the same." It is manifest f. ~,hat the legislature did not intend. that every_ o_pini~n of ~he Court 

· •·of Common Pleas should be snbJect to revlSlon m this Court. 
The opi~ion, direction or judgment must be in some matter of 
law, involving and deciding the legal rights of one of the parties. 
Hence, if that Court should, contrary to law, admit or reject a 
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witness, or written proof, or give instructions to the jury, not 
wan-anted by legal principles,-or give an incorrect opinion, 
decisive of the cause, one way or the other ; or deprive either 
party of his rights, by ordering a nonsuit in those cases where 
such an order would be unauthorized; or enter a default and· 
judgment against a defendant who claimed to be heard, and oppos
ed such default; in all these cases exceptions may be rightfully 
alleged ; because they are decisions in matters of law. But 
there are numerous questions which that Court, or a Judge of 
this Court, when sitting alone, has a right to decide finally ; 
questions not subject to the revision of this Court. Such are all 
questions submitted for decision to the direction of the Court. 
Of this character are motions for a continuance ;-for leave to 
amend, in cases where the proposed amendment may legally be 
made ;-for leave to enter actions after the usual time,-to take 
depositions,-for postponement of causes, &c. In these cases no· 
exception can be alleged against the order or decision. They 
are not questions of law, but of expedience, and they are not 
settled by any fixed legal principle, but according to the circum
stances of each case and the sound discretion of the Judge. At,_ 
the last term at Castine, we dismissed an action from our docket 
in which an exception had been alleged against the decision of the 
Court of Common Pleas, ordering the continuance of the cause. 
In the case before us we doubt whether the defendant's motion 
for a nonsuit was proper ;-whether the Court had a right to 
order one ; and whether the decision, overruling the motion, 
furnished legal ground for an exception ; but considering the 
motion in nature of a motion to abate the writ f~r want of an 
original indorser, it was one which the Court might and ought to 
decide ; and the decision of which, if against the plaintiff and 
unreversed, would be fatal to the action. On this ground we 
think the exception was lawfully alleged ; and on this ground we 
sustain the action ;-but for the reasons before mentioned, we 
overrule the exception, and the defendant must answer over t.o 
the merits of the cause. ,:~· 
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THE INHABITANTS OF LUBEC vs. THE INHABITANTS OF EAST• 

PORT. 

A minor, emancipated from his parents, is capable of acquiring a settlement un~cr 
Stat. 1821, ch. 122. 

An ideot, or person non compos, is capable of gaining a settlement by any mode 
in that statute, not requiring any act of volition of his own. 

Tms case, which was assurnpsit for the support of a pauper, 
was brought up by exceptions alleged by the defendants to the 
opinion of Perham J. before whom it was tried in the Court below. 
It was submitted without argument ; and the facts are stated in 
the opinion of the Court, as deiivered by 

MELLEN C. J. By the exceptions, as_amended by consent of 
parties, it appears that Oliver Shead, the pauper's father, had his 
legal settlement in Eastport, and there died in 1813 ;-that his 
widow died in 1814 ;-that the family was then broken up and 
scattered ;-that the pauper, who is now about seventeen years 
old, is an ideot ;-that soon after his mother's death, he was re
moved to Lubec, where he has remained ever since, supported, 
at board, at the expense ofhis uncle. On these facts the question 
is whether he has lost his derivative settlement in Eastpo1·t, and 
gained one in his own right in Lubec, by reason of his residence in 
that town on the 25th of JJ!Iarch 1821, and in virtue of the second 
section of the act of 1821, ch. 122. The provision in the section 
alluded to, is in these words; "Any person resident in any town at 
" the date of the passage of this act, who has not within one year 
"previous to that date received supplies ftom some town as a 
"pauper, shall be deemed to have a settlement in the to-wn where 
"he then dwells and has his home. From the factiii before us, 
it seems clear that when the pauper was removed to Lubec, he 
was destitute of a home in Eastport, and in a state of poverty and 

. dependence. He was therefore, in this respect, capable of 
~\~aNing a home in Lubec ; and, unless his ideocy and his infancy, 

or either of them, rendered him incapable of gaining a settle
ment in Lubec, we have no hesitation in saying that his residence 
in that town, in the circumstances before mentioned, on the 25th 
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of .Jlfarch 1821,-the day the act was passed,-gained him a 
settlement there. The next inquiry is whether the circumstance 
of his being an ideot prevented his gaining such settlement. The 
words of the statute are, " any person," &c. The words of the 
statute of Massachusetts of 1793 are, " all persons dwelling and 
" having their homes in any unincorporated place at the time 
" when the same shall be incorporated into a town or district 
" shall thereby gain a legal settlement. therein." And in the 
case of Fairfax-v. Vassalborough, it was decided by the Supreme 
Judicial Court of Massachusetts, that the statute applied to a 
resident non conipo~, who had no parents, and who thus gained a 
settlement in Fairfax. See I Greenl. 96, note. As the act of 
1821, operated upon thousands, to fix their settlement in the 
towns in which they respectively dwelt and had their home on 
the day of its passage, without any volition on their part, and 
even without their knowledge ; the want of understanding and 
power of volition in the pauper would not seem to furnish any 
objection to his capacity to gain a settlement in Lubec, by his 
dwelling and having his home there when the act was passed. 

It is true that in the case of Upton v. Northbridge 15 .Mass. 
237, the Court decided that a non compos who continued to reside in 
his father's family, after he was twenty one years of age, and was 
maintained by him, and removed with his father from Northbridge 
to Upton, (where he gained a settlement,) still remained one of 
his family so as to continue to derive his settlement under him; 
but the Court also in the same case say distinctly that they do not 
mean to decide, that a person so circumstanced cannot by virtue 
of his estate acquire a settlement. We cannot but believe that the 
operation of an act of the Legislature may fix the settlement of an 
ideot in a particular town as effectually as his ownership of estate, 
of which he would probably be ignorant. On the whole, we are 
of opinion that the pauper's ideocy was no bar, under the circum
stances of the case, to his gaining a settlement in Lubec. 

The remaining question is whether the rninority of the pauper 
at the time the act took effect-he being then about fourteen 

1 

years of age,-rendered him incapable of gaining a settlement in 
Lubec. It is very clear that a wife and minor children, which 
compose a part of the husband's and father's family, cannot gain 
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a settlement distinct from his. It would lead to a separation of 
husband and wife, and parents and children. Policy forbids this. 
Shirley v. Watertown 3 JJ;lass. 322. Hallowell v. Gardiner 1 
Greenl. 93. But if a minor child is emancipated, he may gain a 
settlement himself, and distinct from his parents. In Soniersetv. 
Dighton 12 .Mass. 383, the question was whether the pauper, 
being eleven years old, who had removed from Dighton into that 
part of Swansey, which afterwards was incorporated into a town 
by the name of Somerset, had gained a settlement there by not 
being warned out of town. It was contended that she had been 
emancipated from her mother-the child being illegitimate. But 
the emancipation was not satisfactori]y proved; and for that rea
son the Court decided that such a residence in Swansey, did not 
gain her a settlement there, but she was considered as belonging 
to her mother's family. So in the case of Granby v . .fl.mherst 7 
.Mass. 1, it was decided that minors, forisfamiliated, might, under 
the statute of 1789, by occupancy of an estate belonging to them, 
acquire a settlement. 

In the case before us, the father and mother have been dead 
many years. The pauper was thrown upon the world,-destitute 
and without a home;-emancipated by misfortune from the care 
and protection of his parents. Under these circumstances we 
are of opinion he was as capable of gaining a settlement during 
his minority, as if his father had been living, and he had been, by 
his express consent, emancipated, and had left his home and com
menced business for himself. 

For these reasons we think the opinion and instructions of the 
Court of Common Pleas were incorrect. The exceptions are 
sustained, and a new trial must be had at the bar of this Court. 
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THE INHABITANTS OF SUMNER vs. THE INHABITANTS OF SEBEC. 

A book found in the hands of the town clerk, and purporting to be a record of births 
and marriages in the town, is prim a f acie evidence of the facts it contains, 
though it may have no title, or certificate, or other attestation of its character. 

Where a parent, on removing to a distant part of the State, left his daughter in the 
. care of an inhabitant of her native town, to live with him till she should be 
eighteen years old, and be treated as his adopted child;-this was held to be no 
emancipation, the father having still the right to reclaim her. 

Emancipation of a child is never to be presumed; but must always be proved. 

Tms was assumpsit for the support of .Miriam Crocket, a pau
per, whose settlement in Sebec was said to be derived from her 
father, whQ was an inhabitant of that town at its incorporation in 
'1811. 

At the trial before Smith J. in the Court below, the father of 
the pauper testified that he removed from Sumner to Sebec in 
January 1811 ;_::.that during his absence from home in the pre
ceding summer, his wife, as she told him, put .Miriam out to live 
with Calvin Bisbee, in Sumner, till she should be eighteen years 
of age, he engaging to treat her as one of his own children;-that 
he accordingly left her with Bisbee, never expecting to have any 
more control over her; and had never seen her since. He be
lieved she was born iu 1800, but the town records of Sumner, he 
said, would tell. 
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The said Bisbee testified that he took the. girl in 1810, to live 
with him till she was eighteen years old, or so long as they should 
be mutually satisfied ;-that she was to fare as one of his own 
children ;-but that the father had a right to take her away at his 
pleasure, and the witness had the same right to send her away; 
-that she did live with him till she was eighteen, after which she 
had received 0 her own earnings ,-that she was born and had 
always dwelt in Sumner, except a short residence in Buckfield; 

and had never been in Sebec. 

Another witness testified that about the same time the mother 
of the pauper offered her to him on the same terms; and that 
Bisbee took her as he testified. 

The mother of the pauper testified that she gave the chi]d to 
Bisbee, never expecting to have any farther authority or control 
over her, and not doubting but he would consider her in all res
pects as his adopted child; that he agreed so to treat her;-that 
she was then over eleven years old ;-and that she had never seen 
her since. 

The defendants alleged that the pauper was of age at the pas
sage of the law of March 21, 1821, and thus .capable of acquiring 
a settlement under it. To this point th~ plaintiffs called the 
town clerk of Sumner, who produced a book which he received 
from his predecessor in office, containing memoranda of sundry 
births and marriages in that town; and which was delivered to 
him as an official record, but contained no title or attestation of 
its character, nor any certificate shewing by whom the entries in 
it were made. The admission of this book was objected to, but 
the Judge overruled the objection. The book contained the 
name of Miriam Crocket, as having been born June 27, 1800; but 
there was no evidence shewing when or by whom it was recorded. 

The Judge upon this evidence instructed the jury that if they 
were satisfied that the pauper was not of age on the 21st of .March, 

1821, under the circumstances of this case she was not emanci
pated, but followed the settlement of her father. And they found 
for the plaintiffs. To which the defendants alleged exceptionsr 
pursuant to the statute. 
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Greenleaf, in support of the exceptions, maintained these two 
positions;-lst. That the book was not admissible in evidence, 
without previous proof of its authenticity as a public record, or 
that the entries in it were in the hand writing of the town clerk. 
Highland Turnpike Co. v. McKean 10 Johns. 154. ~2d. That the 
pauper was capable of gaining a settlement by residence in Sum
ner at the passage of the act of Ji;Jarch 21, 1821, she having been 
emancipated by her father, and not being proved to be a minor. 

Fessenden and Brown, for the plaintiffs, contended that the book, 
being referred to in the deposition of the father, was placed at 
least on the footing of an entry in the family bible, or any other 
domestic memorandum; and so was intitled to inspection. But 
it was of a higher grade of evidence, being proved to be kept 
by the town clerk as a public registry of marriages and births. 

As to emancipation, this exists only where the child is plac
ed beyond the reach and control of the parent. But in this case 
it was not so. The person with whom she dwelt expressly dis
claimed any exclusive right to her services or the custody of her 
person. And if he once had such right, it expired on her attain
ing the age of eighteen years, when all the authority of the father 
revived. Her subsequent care of herself and receiving her own 
earnings creates no difference in the case. Somerset 1.1• Dighton 
12 .Mass. 383. 

MELLEN C. J. delivered the opinion of the Court. 

In this case it is admitted that the pauper has her legal settle• 
ment d.erived from her father, in the town of Sebec, unless she 
has gained one elsewhere. The defendants contend that she has 
gained a settlement in Sumner under the act of 1821, ch. 122;
that she was twenty one years of age before the said act was 
passed; or, if not, that she had before that been emancipated by 
her father; and so, on either ground she had the capacity to gain 
a settlement for herself, and di<l gain one in Sumner, by residing, 
dwelling and having her home in that town on the day of the pas
sage of the act. 

The question as to her age has been settled by the jury.. They 
have found she was under the age of twenty one 011i the 21st Qf 
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• lJfarch 1821; and on this point, the verdict is conclusive, provided 
the book which was offered in evidence was properly admitted. 
This book purported to contain a record ofbirths and marriages in 
Sumner; but was not attested in any part of it, by any town clerk, 
that it was such a record. It was, however, produced at the 
trial by the acting town clerk of Sumner; and it is stated that he 
received it from the former town clerk, who delivered it to him 
as the record of births and marriages in that town. There was 
no suggestion of fraud or fabrication at the trial, or in the argu
ment; and considering all the circumstances in which the book 
was offered in evidence, we think it was proper as prima facie 
proof of the age of the pauper, and, on that ground, admissible. 
The exception to this opinion of the Court is, therefore, not s~s
tained. 

The next inquiry is;whether the pauper had been emancipated. 
The proof in the case has reference on]y to the period between 
the time when she was p]aced in the family of Bisbee, and her 
arrival at the age of eighteen;-and by the evidence it appears, 
that during that period Bisbee had a right to turn her away when 
dissatisfied; and her father also had a right to rescind the con
tract at pleasure, and reclaim his daughter, and exact her servi
ces ;-and besides, after the age of eighteen the father had a right 
to these services until her age of twenty one, and the case shews 
no renunciation of this right. Emancipation is not to be presumed; 
it must be proved. And we are all well satisfied that the facts 
presented to our consideration do not shew an emancipation of the 
pauper. Of course she could not gain a settlement in her own 
right at the time and in the manner supposed. On this ground 
also the defendants fail. The consequence is, that the excep
tions are overruled, and the judgment of the Court of Common 
Pleas is affirmed. 
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COLBY vs. RUSSELL & AL. 

Where a private statute required \he assessors of a corporation to " make perfect 
"lists of assessments under their hands, and commit the same to the collector, 
" with a warrant under their hands and seals;"-it was holden that the signing 
of the warrant, though it were on a leaf of the same book which contained the 
assessment, was no signing of the assessment, and that without a separate signa
ture the assessment was imperfect and invalid. 

IN this action, which was trespass vi et armis against the asses
sors of the Proprietors of the Fryeburg Canal, the only question 
raised was upon the validity of their assessment of a tax upon the 
plaintiff as one of the corporation, under a private statute passed 
June 19, 1819. This act required them to" make perfect lists 
" of their assessments, under their hands, or the hands of a major 
" part of them, and commit the same to the collector of said 
" corporation, with a warrant under their hands and seals, in the form 
" herein after directed; and the said assessment shall be recorded 
" by the clerk," &c. The assessment in question was not signed 
by either of the assessors, but in the same paper book which con
tained it there was a warrant under the hands and seals of the 
assessors, requiring the collector, among other things, to " lei,y 
" and collect the tax in the list herewith committed" to him. 

The Chief Justice, before whom the cause was tried, being of 
opinion that the assessment was fatalJy defective in not being 
signed by the assessors, directed a verdict for the plaintiff, subject 
to the opinion of the whole Court. 

Fessenden, for the defendants, at the last term, contended that 
the signing of the warrant, it being at the end of the same book, 
and on the same sheet, was a sufficient signing of the assessment, 
and that the law was substantially complied with. The assessors 
might have incorporated the tax into the body of the warrant, and 
it would have been good. It is enough if the assessment is de
clared to be such, under their hands; for the only object of this 
particular provision is to lay the foundation of an appeal for any 
one who is overrated. The cases respecting the signature of 
wills, and notes of hand proceed on the same principle. Peake's 
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Evid. 361. Hunt v . ./J.darns 5 Mass. 358. White v. Howland 9 
.Mass. 314. .Moies v. Bird 11 .ilfoss. 436. 

Longfellow, for the plaintiff. 

MELLEN, C. J. at another day in the same term, delivered the 

opinion of the Court as follows. 

The language of the statute upon which the present question is 
raised, seems very plain and intelligible. The assessrnent is to be 
under the hands of the assessors,-and the warrant under their 
hands and seals. This certainly requires that each should bear on 
its face the evidence of its official sanction,-each being an inde
pendent act. The assessrnent must be recorded. The warrant 
need not be. This also shews that the assessment must of itself, 
and without aid from any other document, be a complete act of the 
assessors. 1Vould the act be complied with, or any of the con
templated ad vantages of a recorded assessment be realized, by 
recording one not signed by the assessors, nor bearing any one 
stamp of authority, but being a mere unfinished proceeding? 
Reason and good sense oppose the idea, as clearly as the language 
of the section in question. 

It has been urged also that the circumstance of the assessment 
and the warrant being both in the same paper book, and the refer
ence in the warrant to the assessment, will render it valid. An 
answer to this argument is, that the warrant does not refer to the 
assessment as annexed to it, but as herewith delivered. There is 
therefore no certainty that it referred to the one before us. 

• Another objection to the defendant's argument, and which seems 
to be satisfactory, is this ;-the assessors are not authorized to 
make out a warrant to collect a tax, till it has been legally 
assessed. The act requires the assessors to make the assess
ment under their hands, and to commit the same to the collector~ 
with a warrant. The acts to be performed are successive and 
distinct ; and both must, of themselves, be complete. The case 
of a submission of demands before a Justice of the Peace, pursu
ant to the Stat. 1821, ch. 77, is somewhat analogous to the case 
before us. By that statute the person claiming damages must 
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make out his demand, in the form of a particular statement against 
the alleged debtor or delinquent, and sign the same ; and then 
lodge it with a Justice of the Peace, who is to make out an 
agreement of submission to the referees agreed on by the parties, 
which agreement is also to be signed by them, and acknowledged 
before the Justice. Here, both the demand and the agreement 
must be signed. Many reports of referees have been rejected, 
and judgments upon reports reversed on error, because the 
demand was not signed, as well as the agreement of submission. 
The latter signing has never been considered as virtually apply
ing to and sanctioning the former. We are all of opinion that the 
assessment is imperfect and invalid. 

Judgment on the verdict. 

·T1rn INHABITANTS OF TURNER vs. THE INHABITANTS oF BucK
FIELD. 

By the words "dwells and has his home,"in Stat. 1821, ch. 122, sec. 2, the legi~:.. 
lature meant to designate some permanent abode, or residence with an intention 
to remain, or at least without any intention of removing . 

.flssumpsit for supplies furnished to one Esther Smith, a pauper; 
whose settlement was alleged to be in Buckfield. 

At the trial in the Court below, before Whitman C. J. it was 
agreed that the pauper, who was then about 24 years of age, had• 
her settlement in Buckfield, derived from her father, unless she 
had gained a new one by having her domicil in some other place 
at the passage of the act of Jlfarch 21, 1821 ;-that she removed 
with her father from Buckfield to Turner in .March 1813, and 
resided with him there till his death in .D_pril 1814 ;-that she 
continued to reside in Turner, in different famHies, except two 
or three months' residence in Hebron, till the spring of 1816, 
from which time, till .D_ugust 1818, she lived in the family of 
Eleazer Snell, in Turner ;-that at the last mentioned date she 
removed, with her bed, into the family of Samuel Jenkins, jun. 
her sister's husband, in Buckfield, she being then pregnant with 
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an illegitimate child, of which she was delivered in .flpril follow
ing ;-that she removed in Nov. 1819, with the family of Jenkins 

to Hebron, and there continued, except working a few weeks in 
Turner, till the last of October 1820 ;--she then went to her 
brother's house in Hartford, where she remained till Dec. 13, 
1820 ;-then to John Keen's house in Turner, till about Feb. 7, 
1821 ;-thence to her brother's in Hartford ;-that she again went 
to Jenkins' the last of Febru,ary or early in March, and returned 
again to her brother's on the 26th day of March, having sold her 
bed to Mrs. Jenkins, in whose care she left her child ;-that she 
remained two nights at her brother's, and then went to a house 
in Titrncr for about eleven days, and thence to another family in 
Hartford, where she remained till July following, and thence to 
Turne1·, where she resided in different families till Sept. 1822, 
,vhen she became chargeable. 

Jenkins testified that he never considered her as having a home 
at his house after October 1820; and that at that time, and during 
the winter following, she removed from his house her bed clothes, 
trunk, and wearing apparel, leaving her bed, which was after
wards sold to his wife. 

Hereupon the counsel for the defendants contended-I st. That 
under the provisions of Stat. 1821, ch. 122, the pauper had her 
settlement in Hebron, her home being in that town at the time of 
passing the act ; the manifest intent of which was to fix the set
tlement of every citizen of the State, not within its exceptions . 

.2. If not,-then by the same statute her settlement is in 
Turner, that being her home during the life of her father, she 
being then a minor ; and by a fair construction of the statute that 
home continued till she gained a new one. 

3. That the pauper not being in Buckfield at the time of pass
ing the act, she must under the statute have acq__uired a settle
ment either in Hartford, Turner, or Hebron ; in one of which 
towns she was at the time of its passage. 

The Judge, upon this evidence, which was admitted by the 
parties to be true, was of opinion that the pauper had no home 
within the meaning of the act, on the 21st of March 1821, and so 
instructed the jury ; who returned a verdict for the plaintiffs ; 
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and the defendants filed exceptions pursuant to the statute in such 
cases provided. 

Greenleaf and Porter for the plaintiffs. 

Fessenden and Brnwn for the defendants. 

MELLEN, C. J. delivered the opinion of the Court, as follows. 

It appears by the bill of exceptions, that the pauper has now 
her settlement in Buckfield, derived from her father, unless iince 
she became of age she has gained a settlement in her own right. 
It is contended she gained one in Hebron, in virtue of the statute 
of 1821, ch. 122. The clause in that act, which the defendants' 
counsel relies upon, is in these:words ;-" any person, resident 
"in any town, at the date of the passage of this act, (.JJ!larch 21, 
"1821) who has not within one year, previous to that date, 
"received support or '!mpplies from some town as a pauper, shall 
"be deemed to have a settlement in the town, where he then 
"dwells, and has his home." Numerous questions have arisen 
in different parts of the State, depending on the construction to be 
given to the provisions of the above quoted clause. Some of those 
questions we have already decided. The question in the present 
case is, what is meant by being resident in a particular town, on 
the 21st of March 18.21, and there dwelling, and having a home. 
In many instances, it may be an inquiry of great nicety, and diffi
cult of solution, and perhaps no general principle can be 
established beforehand, embracing all cases. And of course each 
cause must be decided on its own particular facts. Our present 
inquiry is, whether the pauper, in the case before us, res~ded, 
dwelt, and had her home, in the town of Hebron, on the day the 
act passed. We must give a reasonable constru.ction to the 
words of the law, and proceed on the ground that the legislature 
intended, by the use of the expression, " dwells and has his 
home," to designate some permanent abode, a residence with an 
intention to remain, or at least without an intention of removal,
something more than the habits and life of a wanderer, who has 
no place where he has a right to continue, and call it_ and claim 
it as his rightful home. In the present case, we do not deem it 
'necessary to be more definite and explicit. Our decision is con-
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fined to the facts before us; and from a review of those facts,we 
are clearly of opinion, that the pauper can, in no legal sense, be 
considered as dwelling and having her home in Hebron, on the 
21st of ,March 1821. It is true, she was in that town on that day 
and had been for a few days before, and for five days after. But 
there are no facts in the case, indicating a permanent residence 
or home there, but on the contrary, she seems to have been 
wandering from town to town, for years before the lawwas pass
ed, and for months after ; having no settled place of abode, but 
floating about in society, in that course, which friendship and 
sympathy directed. We are of opinion, that such a residence, 
as this was in Hebron, could never have been intended by the 
legislature, as a dwelling and home in Hebron ; and the conse
quence is, she gained no settlement in that town, by virtue of such 
occasional, and as it were momentary residence. The provision 

of the statute does not embrace such a case as hers, and there
fore her settlement in Buck.field still continues. We overrule 

the exceptions, and affirm the judgment of the Court of Common 
Pleas. 
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.,Wemorandum. PREBLE J. during the whole of this Circuit, was absent on a 
voyage for the recovery of his health. 

HILL vs. V ARRELL. 

Where the declaration on a bill of exchange contains an averment of due notice of 
the dishonor of the bill, legal notice must be proved. Evidence that the holder 
had used dite diligence to give notice, without effect, will not support the decla .. 
ration. 

Where the residence of the drawer of a bill of exchange is unknown to the holder, 
he ought to inquire of the other parties to the bill, if their residence is known to 
him . 

.!lssurnpsit by the indorsee against the drawer of a bill of ex
change, of the following tenor ;-"New-Orleans, .. May 22, 18.2.2. 
" In Boston, sixty days after sight of this first of exchange, (sec
" ond, third, and fourth unpaid,) pay to William, G. Hewes, ,or 
" order, five hundred and thirty eight dollars and seventy one 
"cents, value received, and charge the same to account of brig 
" Susan, with or without further advice, from your obedient 
" servant, John Varrell." It was directed "to Jonathan S. Barrell, 

Esq. York, Maine,"-and was accepted at " York, June 24, 
1822," by a writing on the margin of the bill. 

At the trial before Weston J. the plaintiff proved that on the 
twenty-sixth day of Jl.ugust 1822, diligent search was made ip 

VOL, Ill. .31 
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Boston for the acceptor, who could not be found there ; and that 
upon diligent inquiry at the banks, and upon the public exchange 
in Boston, no other person could be found to pay the bill. It was 
thereupon on that day protested for non-payment, and a letter 
was put into the post office by the notary, on the same day, 
addressed to the drawer at New-Orleans, giving notice of the 
dishonor of the bill. The bill was remitted and indorsed by 
Hewes the payee to John .,q, Haven at Boston, in payment of gooas 
shipped by Haven to Hewes ; and on the same .IJ.ugust 26th, the 
plaintiff called on Haven to know where Varrell the drawer resid
ed, and received for answer that he did not know. It appeared 
that Haven knew that the drawer was master of the brig Susan, 

belonging to Barrell, at the time he drew the bill ; and that the 
bill was drawn by him for an account against the brig ; but it did 
not appear that this information was communicated to the :i,:>lain
tiff, to whom the bill was negotiated in the regular course of 
trade. 

The defendant proved that he had a family in York, where he 
had resided from his youth upwards ; and that the acceptor had 
resided in the same place all his life time, and was well known in 
Boston) as a merchant resident in York. He also proved that 
after drawing the bill and before the acceptance, he sailed from 
New- Orleans in the brig Siisan, and that this fact was known to 
Haven. H was admitted that he had a right to draw the bill. It 
did not appear that any inquiry was made of the acceptor concern
ing the place of Varrell's residence ; nor that any notice of the 
non-payment of the bill was ever given to Varrell, unless the 
letter aforesaid of the notary was legal notice. 

But the Judge being of opinion that no sufficient notice was 
proved to have been given to the defendant as drawer, directed 

a verdict to be returned for the defendant, subject to the opinion 
of the whole,Court upon that ques,tion. 

Shepley for the plaintiff. 

The law requires of the holder that he should use reasonable 
diligence to give notice of non-acceptance or non-payment to the 
drawer ; but lays down no universal rule to shew in what this 

consists. In every case it is a compound question of fact and 
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law. Darbyshire v. Parker 6 East 3. Here the plaintiff could 
not find the acceptor at the place of payment,-he inquired of the 
indorser concerning the drawer's residence, but without effect,
and he sent notice by mail in due season, to the place where the 
bill was drawn ; which was sufficient, being all he could reason
ably be required to do. Chapman v. Lipscombe 1 Johns. 294. 
Blakely v. Grant 6 Mass. 386. Ogden v. Cowley 2 Johns. 284. 
Saunderson v. Judge H. Bl. 509. Bateman v. Joseph 12 East 433. 
The only case which seems opposed to these is Fishe1· v. Evans 
5 Bin. 541. Chitty on Bills 236 c.-But there the plaintiff does 
not appear to have attempted to charge the defendant at any 
place. But where no notice was in fact given, but certain other 
acts were done, which the plaintiff contends are sufficient 
evidence that he has done what he coitld to give notice, it is a 

question for the jury to determine whether he might have done 
more to notify the party ; and this question not having been sub
mitted to them, a new trial ought to be granted. 

Emery for the defendant. 

The plaintiff's proof does not correspond with his declaration. 
Having averred notice, he should have proved it ; for the defen
dant was entitled to notice, having had authority to draw. Blake
ly v. Grant 6 Mass. 388. It is true that in certai!l cases the 
want of notice is excused,-as if the holder or his agent be sud
denly sick, &c.-provided he proceed to give notice as soon as 
may be after such impediment is removed. But such is not this 
case; for the holder inquired b-ut once, and that in the place 
where the bill was payable, which was not enough. Beveridge v. 
Burgess 3 Campb. 262. He should have inquired of the other 
persons whose names were on the bill. Esdail v. Sowerby 11 
East 114. Fisher v. Evans 5 Bin. 541. Freeman v. Boynton 7 
.Mass. 483. Ireland v. Kip 11 Johns. 231. And common diligence 
in his inquiries of Haven, who knew all the facts, would have led 
him to the knowledge of them. Or he might have asked Barrell, 
whose residence he must have known was in York, since the bill 
was addressed to him at that place. Even after the plaintiff was 
informed of these facts, he took no measures to give notice to 
Varrell. The case therefore is a case of gross negligence. 
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To the plaintiff's second point he cited Taylor v. Bradeen 8 
Johns 173. 11 Johns. 231. Hiissey i,. Freeman IO Mass. 84. 

MELLEN, C. J. delivered the opinion of the Court. 

The only question which has been raised by the parties in this 
cause is, whether sufficient notice has been given to the drawer 
of the non-payment of the bill ; or due and reasonable diligence 
used to give it. The declaration states that notice of the non
payment was duly given to the drawer. When such is the 
averment in the declaration, le:;al notice must be proved ; and 

the proof of due and reasonable diligence, when ineffectual to 
give such notice, will not support such averment ; on the contra
ry, the plaintiff should aver that he had used such diligence, but 
had been unable to give notice of the dishonor of the bill. See 
6 JJ;Jass. 386 Blakely v. Grant. The only notice given in this case 
was a letter seasonably deposited in the post office in Boston, by 
the notary, whose protest is in the case, directed to the drawer 
at .New-Orleans. Now, by the report it appears that the defon
dant, the drawer, has from his youth resided in York, in this State,. 
and for many years with a family there. There is no proof or 
pretence that he ever resided or had a counting room in New

Orleans ; and therefore notice sent by mail, directed to him at 
that place, cannot be considered as legal notice ; though it would 
have been sufficient if he had been resident there, though the 
letter had never reached him. Freenian i,. Boynton 7 .Mass. 483. 
Shed 1,. Breet 1 Pick. 401. As the proof, therefore, does not 

suppo~t the averment in the declaration, we are of opinion that 
the decision of the Judge before whom the cause was tried, that 
no sufficient notice was proved, was perfectly correct and proper. 
And here we might stop and enter judgment on the verdict ; but 
as the counsel have proceeded further, and gone into an examina
tion of the facts reported, and considered them as establishing the 
-point that due and reasonable diligence had been used, though 
without success, and so that the plaintiff was entitled to recover; 
it may not be improper or useless to express our opinion on this 
point also. The authorities cited by the plaintiff's counsel clear
ly shew that there is on this subject, no universal rule ; that the 
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law only requires due and reasonable diligence in giving or 
attempting to give notice ; and that each case must stand on its 
own peculiar facts and circumstances. The counsel has relied 
on the case of Chapnian v. Lipscombe 1 Johns. 294. In that case 
the plaintiff made inquiries in New-York to ascertain the residence 
of the drawer ; and of those whom he supposed most able to 
inform him. He was informed that he resided in one place, 
when in fact he resided in another. He notified according to this 
false information; innocently given no doubt, and innocently fol
lowed ; but the Court considered that as he had made such 
inquiries as were in his power, and by the information he had 
.received, was led into an error, he was excusable; and under 
the circumstances of the case he was considered as having used 
due diligence, though he had not given legal notice. The coun
sel has also relied on Bateman v. Joseph 12 East. 433. That was 
an action by an indorsee against an indorser. The plaintiff might 
have given notice to the defendant on the first of October, had he 
known where he lived ; but he did not ascertain that fact till the 
4th, when he did give notice. The ignorance of this fact was his 
excuse for not giving earlier notice ; though he knew where the 
acceptor and drawer both lived. 

The question of due diligence was left by Lord Ellenborough to 
the jury, who gave a verdict for the plaintiff. Garrow moved 
for a new trial on the ground that due diligence had not been used 
in making inquiries for the defendant's residence. But the Court 
said it was a question properly left to the jury, and they had de
cided it; and without expressing any opinion as to the diligence, 
refused a rule. This case therefore seems to decide nothing in 
relation to the one before us. The case of Fisherv. Evans 5 Bin. 

541, and a note in Story's edition of Chitty 236, c. the plaintiff's 
counsel frankly admitted were not in accordance with his argu
ment. Having noticed these authorities, let us look a moment 
at the facts in this case, and see what proof there is of due and 
reasonable diligence. It does not appear that any inquiry whatever 
w~s made in Boston, as to Varrell's residence when the bill was 
protested for non-payment; though diligent search was then made 
for Barrell the acceptor; no inquiry appears to have been at any 

time of any person, except of John .fl.. Haven; so that there is much 
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obscurity as to what was done; but there are facts in the case 
which shew what might have been done, and with every probability 
of success. Much may be gathered from the face of the bill 
itself. It is dated at New Orleans, and drawn on Barrell of York, 

Maine, and his acceptance is dated at York. Varrell requests 
Barrell to charge the amount of the bill "to account of brig Susan 

with or without further advice ;"--and the bill is made payable in 
Boston in 60 days after sight. It is believed that every mercan
tile man would, from reading this bill, at once conclude that Varrell 

was the master, and Barrell the owner of the brig Susan; or at 
least that there was a connection in business between them; and 
that the anticipated funds for the payment of the bill would be in 
Boston on the arrival of the brig at that place. Now as the hold
ers of the bill could at once know Barrell's residence was at York, 

where he always lived, we cannot think that reasonable diligence 

was used to ascertain the place of Varrell's residence, when we 
see that no inquiry, or attempt at inquiry, was made of him. 
There was every reason for believing that by applying to Barrell 
the desired information could at any moment have been obtained, 
-the distance between Boston and York being only seventy miles. 
This omission is unreasonable inattention and negligence. In the 
above cited case of Bateman v. Joseph notice was given on the 4th 
instead of the 1st. But in the case at bar no notice was ever 
given. We will not say that the notice would have been too late, 
if Hill, as soon as the bill was protested, had immediately writ
ten to York and ascertained of Barrell the defendant's place of 
residence, and on receiving the intelligence, had forthwith sent 
notice to the defendant,-but nothing of this kind is done, nothing 
has been attempted by way of inquiry, except in o.ne instance, of 
Haven, and when that was, is left uncertain. On the whole, we 
perceive no grounds on which the plaintiff can recover, and ac
cordingly, there must be judgment on the verdict. 
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BUTLER & ux. vs. LITTLE, 

Where a testator devised lands to his wife, and after her decease to.one of her sons, 
without expressing the nature or duration of the son's title; and bequeathed a 
legacy to another son " as his proportion of the estate ;"-it was holden that 
the devisee of the remainder, after the death of the wife, took a fee. 

Tms was a writ of entry sur disseisin, brought by the demand
ants as heirs at law of Samuel Lord, against the tenant, who was 
sole heir of Mark Lord, son of the said Samuel, and a devisee 
under his will;-and it came before the Court upon a case stated 
by the parties, in which the only question was,-whether .Mark 
Lord took an estate for life, or in fee, in the demanded premises, 
.which were devised to him by his father. 

The testator devised a portion of his estate to his wife, during 
her natural life ;-and in a subsequent part of the will devised the 
same estate to his son, in these words;-" I give and bequeath to 
" my son Mark Lord, my dwel1ing house, barn, and warehouse, 
" on the same side of the highway with my dwelling house, with 
" the garden and all the lands adjoining, on the same side of the 
" way, after the decease of my well beloved wife. "-He also, in 
another part of the will, gave to each of the children of his late 
s~n Samuel, a certain sum, which " is his proportion of my estate." 
The other parts of the will contained nothing material to tlie 
question. 

Burleigh, for the demandants, hereupon contended that Mark 
Lord, the devisee, took only an estate for life. The heir is not 
to be divested of his rights, unless such appear plainly and beyond 
doubt to be the intent of the testator. Rowe v. Yewd 2 New Rep. 

, 214. Willes 141. Cro. Car. 147, 149. But the clause in the 
will under which the tenant claims, contains nothing which shews 
an intent to create any other or greater estate than a tenancy for 
life. To evince the contrary it must appear either that the de
visee is charged ·with some burthen, in consideration of receiving 
a fee,-or that the testator was ignorant of the force of the lan
guage used, and knew not how to describe a fee,-or that the 

, introductory clause in which he professes to dispose of his worldly 
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estate, and the creation of a tenancy for life of the wife, manifest 
such intent. As to the two first, he argued from the different 
parts of the will that there was nothing to support them. As to 
the introductory clause, very little if any reliance is placed upon 
it. Cook v. Holmes o/ ux. 11 JJfass. 5.28. And to shew that the 
language of the devise itself is not to be extended beyond its legal 
import, he cited 1 Roberts on Wills 432. Tanner v. JJ;Jorse Cas. 
temp. Talbot 284. Hoganv. Jackson Cowp . .299. Gaskinv. Gas
kin Cowp. 657. Baker v. Stoclcer 5D. 'YE. 13. Batesv. Clayton 

8 East 147. Drewry v. Bacon 14 East 372. 6 Cruise's Dig. 

237-240. Wright v. Sidebotham 2 Doug. 759. Ferries 'Y ux v. 

Smith o/ als. 17 Johns. 281. 

Dane, for the tenant. Although anciently, in England, and for 
reasons originating in that country, wills have received a rigid 
construction in favor of the heir; yet in this country as well as 
latterly in that, the object of Judges has been to ascertain and 
s~pport the intent of the testator. Richardson v. Noyes 2 'Mass. 
,60. 11 Mass. 528. Here the testator made a bequest to the 
children of one of his sons, as their proportion of his estate, ·which 
shews his intent to leave no reversionary interest for them to 
inherit;-and he has made no devise over, which he certainly 
would have done if he intended to give e1t.lark only an estate for 
life. He also has directed the devisee to pay certain legacies; 
and upon the principle that the devisor always intends a benefit 
to the devisee, this direction, connected with the terms of the 
gift, shew an intent to create a fee. Bowsv. Blacket Cowp . .235. 

WESTON J. delivered the opinion of the Court, as follows. 

The question submitted to the decision of the Court is, whether 
by the will of Samuel Lord, Mark Lord, his son, took a fee in the 
demanded premises; or only an estate for life. This point must 
be determined, by collecting the intention of the testator from 
the whole will, taken together. The premises in controversy 
are devised to Mark Lord, by the third clause in the will, after 
the decease of the wife of the testator, to whom a life estate 
therein had been previously given. No words of inheritance, or 
other words of equivalent meaning are used; so that by this clause 
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alone the devisee would, by legal construction, take only an estate 
for life. His claim therefore to take a fee, if valid in law, must 
be derived from other parts of the will. 

The testator commences by declaring that, '' as to the worldly 
" estate, wherewith it hath pleased God to bless me, I give, 
" devise, and dispose of it in the manner following;" and if a life 
estate to .1l1ark Lord in the premises only was given, the reversion 
was undevised; although it would seem that he intended to dis
pose of his whole estate. This introductory clause would not 
alone, consistently with the authorities, have the effect to enlarge 
an estate, sub,sequently devised; yet in connection with other 
parts of the will, it may properly have some influence, in co1lect
ing the intention of the testator. Goodright v. Stocker 5 D. 4'- E. 
13. Loveacres v. Bright Cowp. 352. 

So the presumption that he intended a benefit to the devisee, 
which if he took a life estate only, he would not realize unless he 
survived the widow of the testator; although not of itself indicat
ing, with sufficient clearness, an intention to give a fee, or legally 
having that effect, yet it is a circumstance not altogether unde• 
serving of consideration. 

But there is another clause in the will, which, in connectio]). 
with the foregoing, or even without their aid, requires that the 
devisee should take a fee in the estate in question. After giving 
to his grandson Samuel Lord, eldest son of Samuel Lord deceased, 
a legacy of forty pounds, he bequeaths in the fifth clause, '' to 
" each of the other children of my late son, Samuel Lord, de ... 
" ceased, that shall survive at my decease, twenty shiJiings, to 
" be paid by my son Patil Lord, in two years after my decease, 
" which, vvith what I have given above, is his proportion of my 
'' estate." Now unless .]l!fark Lord took a fee in the demanded 
premises, the reversion being undisposed of, the children of Sam-
1.iel Lord would be entitled to a share of it; and thus the sums 
bequeathed· to them would not be his proportion of the estate, 
although so declared to be by the testator. Considering there
fore the introductory clause, which professes to dispose of the 
whole estate; that the reversion is not otherwise devised, either. 
specifically or by a residuary clause; that if Mark Lord took a 
life estate only, he would derive no benefit fvom the devise, 

VOL, III. Si 
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unless he survived the wi<low; but more especially considering 
that part of the wilJ, which makes provision for the children of 
Samitel Lord, professedly as his full proportion of the estate, we 
are satisfied thaL upon a just construction of the whole will, Mark 
Lord took a fee in the demanded premises. In support of this 
opinion, the case of Cook et al ·v. Holmes et ux. cited in the argu
ment, is strongly in point. 

It has been urged that the testator, having used proper words 
of limitation in giving an estate for life to his wife, in the first 
clause of the will, and in giving a fee in the second and fourth 
clauses, must be presumed to have a knowledge of the use and 
effect of technical language; and that his omission of words of 
limitation in the third clause was designed, with a full knowledge 
that, by legal construction, a life estate only would pass. But 
we are not satisfied that he possessed the legal knowledge, which 
the argument ascribes to him; or that he so nicely calculated the 
legal result of the omission. Had he known the force and mean
ing of legal language, it is hardly conceivable that, in so solemn 
and important an imtrument as a last will and testament, he would 
deliberately have left that to be settled by construction, which 
the use of two or three words would have placed beyond all pos
sible doubt. That he was unskilful in the use of legal language, 
is apparent from the fact, that the testator applies in the second 
clause words of limitation, by vvhich a fee passes, as well to per
scna! a-; to real estate. In popular understanding, where land is 
given, the whole estate is considered as passing, unless words 
are used indicative of a des1gn to give a less interest. In the 
de vise to his wife, he liniits to her an estate for life expressly, 
and we have no means of knowing\ whether he might not have 
deemed it as essential to use such express terms restrictive of 
th2 interest ·given, when he passed a life estate, as to use words 
of inheritance, when a fee was intended. 

It being the opinion of tlie Court that .Mark Lord took a fee in 
th0 dema11ded pre'l1ises, by the agreement of the parties, the 
demandants are to become nonsuit, and the tenant to be allowed 
his costs. 
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ANDERSON & AL. vs. BROCK. 

The deacons of the societies of Shakers are capable of taking and holding lands in 
succession, within the meaning of Stat. 1785, ch. 51, and Stat. 1821, ch. 135. 

In trespass quare clausum, the plaintiffs were permitted to amend their writ, which 
charged the defendant for an injury to their own property, by setting forth that 
they sued as de~cons and overseers of a society of Shakers. 

In trespass quare clausum, by the deacons of a society of Shakers for an injury to 
the common property, the members of the same society are competent witnesses, 
on releasing to the plaintiffs their interest in the action, and receiving release's 
from the plaintiffs of all obligation to contribute to the costs of the suit. 

Tms was an action of trespass for breaking the close of the 
plaintiffs, who styled themselves, in the original writ, "John .lJ.n
derson and Isaac Bracket, both of .11.lfred, yeomen." After the 
cause came into this Court, the plaintiffs moved for leave to 
amend their writ, by adding that they sued " as deacons and over
" seer~ of the society of shakers in said .fl.if red," which was 
granted, though objected to by the defendant. 

At the trial, which was before the Chief Justice, upon the 
plea of soil and freehold in the defendant, the plaintiffs offered as 
witnesses certain members of the same society of shakers of 
which they were deacons; to whose admission the defendant ob
jected, on the ground of their alleged interest in the event of the 
suit, it being one of the articles of their association that " the 
" members should possess one joint interest" in all the tempor
alities .of the church, and should be equa1Iy entitled to the use of 
the common property according to their several necessities ;-but 
upon the witnesses executing in Court a release to the plaintiffs 
of all their interest in this action, and in the damages which might 
be recovered in it, and the plaintiffs executing to them a release 
from all obligation to pay any costs whi.::h the defendants might 
recover against the plaintiffs in this action; -they were admitted 
to testify. 

The plaintiffs then read a deed from Barba.ra Brown to Gowen 
Wilson, Joshua Harding, and Jonathan JVvwell, styled deacons or 
overseers entrusted with the care and management of the estate 
and temporal interest of the family of shakers in JJ.lfred, convey-
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ing the locus in quo to them and their successors and assigns in 
trust for said family ,or society, for the support of the gospel 
among them, the relief of the poor, and their common support, 

and for other pious and charitable uses;-and then shewed from 

the records of the society, that the plaintiffs were their regular 
successors. 

The defendant contended that the title did not pass to the plain
tiffs by this deed and by such succession;-and further objected 
that the plaintiffs had no right to maintain the action at this time, 
because it appeared by the book of records of the society, that 
while this action was pending, John .!lnderson had resigned the 
office of deacon, and others were appointed in his stead. 

Both these objections were overruled by the Chief Justice, 

and a verdict, under his instructions, was returned for the plain
tiffs, subject to the opinion of the Court. 

Shepley, for the defendant, ohjectecl first to-the amendment of 
the writ, which he said wholly changed the nature of the action, 
and was therefore inadmissible. It stood on a cause of action 
accrued to the plaintiffs in their own right, to which their execu
tors would succeed as privies; hut it was now changed to a title 
en autre droit, the interest in which would pass __ to __ their succes
sors in office. Haynes v. Morgan 3 :Mass . .210. 

As to the witnesses,-they had a direct interest in the cause of 
action, being joint owners of the common fund, which would be 
increased or diminished by the result of this suit, and which their 
releases did not affect. Nor could the plaintiff's release dis

charge their pecuniary liability to contribute to the expenses of 
the suit, for this the plaintiffs had no power to do. At most 
it was but a private undertaking of the plaintiffs to indemnify 

them; but cannot operate to discharge them from the common 
obligation to contribute to the common burthens. The principle 

of a community of interests and rights and liabilities, enters deep
ly into, and pervades the foundations of the religious faith of this 
society, and cannot be eradicated. Each witness, whether he 
executes a release or not, is still a member of the family, and 

entitled to a support from the common stock; and if the suit is 

unsuccessful, that support is to be derived from a diminished fund. 
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The resignation of .!J.nderson, he contended, ought to abate the 
suit, there being no provision by law for his successor to come in 
and prosecute it. 

But he insisted that the deacons or overseers of the shakers 
were not a corporation within the statute respecting grants to 
charitable uses, and so were incapable of takin~ in succession. 
There can be no church, without a parish; and as the shaker 
societies do not assume parochial forms, their deacons are not 
within the terms of the law, not being deacons of any. churches. 
Boutelle v. Cowdin 9 Mass. 254. Further, in the construction of 
that statute, the intent of the legislature is to be gathered from 
the state of facts as they existed when the law was enacted; but 
at that time no such people as shakers were known; and the quak
ers or friends, so far from being objects of the fostering care of 
the government, were the subjects of its severest animadversions. 
It is not therefore to be supposed that the legislature would grant 
any new capacities to the officers of a people whom they were 

endeavoring to banish from the Commonwealth. 

J. Holmes and Goodenow for the plaintiffs. 

As to the amendment, they said that it did not affect the action,. 
which still remained the same as before ; it only designated the 
character in which they claimed damages and the persons to 
whom they were accountable. If they are compellable to 
account, they are trustees, and therefore are rightly described 
in the writ. If not, they are entitled to damages in their own 
right. But either way, it was of no importance. Kincaid v. 
Howe 10 Mass. 203. Leighton v. Leighton 1 Mass. 433. Besides, 
the granting of leave to amend is a discretionary act of the Judge, 
preparatory to the trial, and not during its pendency ; and if im
properly exercised, it is nottopen, in this form, to the defendant's 
objection, within the meaning of the statute. Haynes v. Morgan 

3 .M.ass. 208. 
As to the witnesses ;-it would he strange if any persons could 

place themselves in such relations to each other as could not be 
changed even by themselves. Here they have executed mutual 
releases. If an agent acting for two persons release to one of 
them, he devolves no increased responsibility on the other ; but 
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only assumes it himself ;-'-and thus the rights of the plaintiffs 

against the society, remain now, as they were before, unaffected 

by the release. But independent of the releases, there exists 
uo compulsary power to enforce a contribution in the case. 

The covenant, by which all shakers are bound to each other, and 

which forms a part of this case, contains an express stipulation 

that the parties shall never resort to legal remedies against the 
society or its members. It is a perpetual bar, containing a for

mal surrender of their legal rights, and retaining a hold only on 
the consciences and religious principles of the parties. This 

also is consistent with law. All donations to the shakers and all 

the fruits of their common industry are expressly consecrated to 

eleemosynary purposes ; and none but the donors can compel an 

execution of the trust. They are gifts in trust for the poor; but 

in such cases it is well known that no action lies, except by the 
donor or his heirs. Wells v. Lane 8 Johns. 462. 

Nor can the resignation of .llnderson affect the suit. No case 

has been cited to shew that his successors may not come in and 
prosecute the suit to judgment. But if they cannot, yet he may, 
for his resignation of the office ought not to be taken as an aban
donment of a cause then pending. 

The argument against the capacity of the plaintiffs to take by 
succession, they contended was not founded in law. Whatever 

may have been the severities exercised against this description 
of people when the law of Massachusetts was enacted, the princi
ple in Maine is that of universal toleration. Every association 

of christians Jor religious purposes is recognized as a church; 
and its presiding officers are made capable of taking in succes

sion. Const. of .Maine, bill of rights, art. 3. Stat. 1821, ch. 42, 
sec. 1, and ch. 135, sec. IO. And if it were not so, yet here is a 

conveyance in trust, to certain individuals and their successors ; 
and who these successors are, is a fact susceptible of proof as 

any other matter en pais. In this view of the case they may take 
as trustees at common law. .Newhall v. Wheeler 7 Mass. 179. 

WESTON J. at the succeeding term in Kennebec delivered the 
opinion of the ·Court as follows. 

By the fourth article of the declaration of rights in the consti

tution of .Massachusetts, it is provided that "every denomination of 



APRIL TERM, 1824. 

Anderson & al. v. Brock. 

christians, demeaning themselves peaceably, and as good subjects 
of the commonwealth, shall be equally under the protection of 
the law-." The statute of 1785, ch. 51, for the better securing 
and rendering more · effectual grants and donations to pious and 
charitable uses, doubts being entertained how far_ such grants 
could go in succession,. provided that the deacons of all the sev
eral protestant churches, shall be deemed so far bodies corporate, 
as to take such grants, whether of real or personal estate, in 
succession. The spirit and object of this act, as well as the 
provision of the constitution before cited, require that it should 
receive a liberal construction, for the benefit of every sect and 
denomination of protestant christians. 

A ?hurch, separate from the society with which it is connect
ed, has not the rights and privileges of a corporation. It is how
ever a body, having a distinct existence and character, in our 
ecclesiastical history and usages, and as such is recognized by 
the law. Although it does not enjoy the attributes of a corEora
tion, yet having a well established identity, it was quite within 
the scope of legislative power to constitute certain of its officers, 
also equally well known, by the name of their office, a corpora
tion, and to endow them with power to take estates, real and 
personal, in succession ; and also with a capacity to sue· and 
defend all actions touching the same. This latter power, which 
the statute before cited expressly gives, designates a bo,1y su ffi
ciently tangible and responsible, in relation to all questions which 
may be raised respecting all such grants and donations, as might 
be made to them in their official capacity. It is contended that 
the church, of which the plaintiffs are deacons, not being con
nected with any religious society, having a corporate existence, 
cannot be considered as embraced within the true intent and 
meaning of the act before referred to. A congregational church 
is a voluntary association of christians united for discipline and 
worship, connected with, and forming a part of some religious 
society, having a legal existence. Presbyterian, baptist, and 
methodist churches have generally the same character and con
nexion; as have probably the churches of many other denomina
tions of christians. But religious toleration, which is the vital 
principle of protestantism, and which is effectually secured by 
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the constitution and laws of our own State, as well as of that 

from which we have separated, has produced and is producing 

many modifications of discipline and doctrine, in bodies associated 

for spiritual and ecclesiastical purposes. The sect, with which 

the plaintiffs are connected, have been for some time known 

among us, and their peculiar tenets and modes of discipline have 

been embodied and settled by their teachers in regular, and 

among them, well established forms. Although once persecuted 
by the mistaken zeal of former days, they are now permitted, 

under more favorable auspices, to keep the peaceful tenor of 

their way, unmolested. They are in general quiet, sober, and 

industrious ; and the fruits of these commendable qualities are 

exhibited to the public eye, in their beautiful villages and culti

vated grounds, and in the apparent comfort and abundance, with 

which they are surrounded. 

If the persons, who acquire authority and influence among 

them, should be found to abuse their power, they are answerable 
both civilly and criminally, for their misconduct. Like all other 
citizens, they are amenable to the laws, by which they are pro
tected ; and from obedience to which their seclusions afford them 
no immunity or exemption. 

On the whole, upon a sound and liberal construction of the act 
of Massachusetts, under which the donation in question was made, 

considering also th~ spirit of the constitution of that common

wealth upon the subject of religion, we do not perceive any 

sufficient reason for withholding from the deacons of churches of 

the religious sect or denomination called shakers, the privileges 

and immunities granted by that statute. But if in fact doubts 

might be fairly raised and entertained upon this point, we are not 

disposed to sustain objections made by the defendant, who has 

exhibited no title or interest in himself, to the official character 

and authority of the plait.tiffs, unless they are already and fully 
supported by law. 

The constitution of our own State is not less liberal and tole

rant, upon the subject of religion, than that of .Massachusetts; and 

in the third section of our declaration of rights, there is secured 

to religious societies, unincorporate, the right of electing and 
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maintaining their own teachers. Thus religious societies, unin

corporate, are recognized as having a legal existence, f'?r very 
important purposes. By the tenth section, chapter 135 of the 
revised statutes, " the deacons, elders, trustees, stewards, or 
other presiding officers of every clrnrch or religious society, hav
ing by its usages no settled minister, shall be deemed capable of 
taking in succession any estate granted to them to the use of such 
church, or of the poor thereof; and of prosecuting and d0fending 
all actions, petitions, and processes touching the same." We 
can discern no good reason, why the case of the plaintiffs is not 
fairly within the provisions and protection of this statute. 

As to the amendment objected to, if the plaintiffs were right
fully in possession, although as trustees, it is by no means certain 
that they might not maintain an action of trespass against a wrong 
doer, declaring upon their own possession, without setting forth 
their official capacity. But we see no objection to the amend
ment. The cause of action remained the same. It exhibited 
more perfectly the title of the plaintiffs; and the nature and 
character of their seisin and possession, and is supported by the 
case of Leighton v. Leighton, cited by their counsel. 

The interest of the witnesses must be considered as legally 
extinguished by the mutual releases, so as to restore their com
petency, if they were before incompetent. It is difficult to 
conceive any interest, going to the competency, which may noi 
be thus removed. If notwithstanding the witnesses still expect 
some advantage or benefit from the result, which they could 1101 

legally enforce, it is an objection to their credibility. The plain
tiffs have no authority, by the release by them executed to the 
witnesses, to increase the burthens of the other members of the 
society ; and to prevent this injustice, they might be deemed to 
have assumed themselves, by their release, the proportion of 
costs and expenditures, which the ,vitnesses might otherwise 
have been holden to contribute. 

With regard to the change in the office of deacons of this 
, church, which appears in this report, we do not decide whether 
this objection might not have prevailed, had ~t been seasonably 
pleaded in abatement ; but as the trespass complained of hap-·-

voL. m. 33 
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pened while the plaintiffs were rightfully in possession, we are 
of opinion that it did not constitute, at the time of the trial, a 
valid objection to their right to sustain this action. 

The motion to set aside the verdict is not sustained., and ju dg
ment must be rendered thereon. 

CARLISLE vs. BURLEY. 

In a suit upon a contract arising, or for a tort committed, after the death of the 
testator, it is not necessary for the executor to declare in his official capacity. 

In an action of trover by an executor for the conversion of goods since the decease 
of the testator, a legatee under the will is a competent witness, the event of the 
suit having no tendency to increase or diminish the assets. 

The property in the goods in an action of trover is not changed by the default of 

the defendant, but by the recovery of judgment against him. 

Where the personal estate of a testator, being chiefly neat stock, was suffered to 
remain on his farm, as before his death, in the hands of the residuary legatee, 
with an understanding that he would pay the legacies to his sisters, which would 
not become due till several years afterwards, but which he neglected to pay ;-it 
was holden that the residuary legatee was only the bailee of the executor, and 
was answerable to him in trover for the goods, if they should be requisite in 
order to pay the legacies. 

Tms was an action of trover for certain goods enumerated in 
the inventory of the estate of the late .Jlndrew Burley, Esq ; and 
was tried upon the general issue, and a plea of the statute of 
limitations, before the Chief Justice, at the last September term. 

At the trial the following facts appeared. The plaintiff, being 
executor of the will of Mr. Bu1rley, which was proved in the year 
1811, duly returned an· inventory of the property which came 
to his hands, including the goods sued for in this action ; and in 
1823 settled an account at the Probate office, in which he charg~ 
ed himself with the personal estate as inventoried, and prayed 
allowance of the amount of the furniture and other articles sued 
for, as left with the family for their benefit and for the manage
ment of the farm; which account the Judge of Probate allowed. 

The testator by his will gave legacies of cows, calves and 

sheep, to each of his three daughters ; one of which cows was to 
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be delivered over in a year after his decease, and the residue 
were made payable in twelve years after that event, " unless it 
-could be done sooner with conveniency." He constituted his 
son John, the defendant, residuary legatee of the personal estate, 
and devised to him all the real estate, providing that his widow 
should have a comfortable support out of his estate, to be furnish
ed by his son John ; which provision she waived. The defendant, 

at the decease of his father, was a boy of fourteen years old ; 
and was soon after placed under the guardianship of his brother 
in law Hasty ; but continued to live with his mother, and assisted 
in the management of the farm, under the advice of his guardian. 
All the debts of the deceased were paid ; and the personal prop
erty was all permitted to remain in the house and on the farm, as 
the most convenient arrangement, with the understanding that 
the defendant would pay the legacies to his sisters. Only a part, 
however, of the legacies had been paid by the defendant ; the
residue being due, though not specially demanded. A short time 
before the commencement of this action the plaintiff read to the 
defendant a copy of the inventory, and demanded four hundred 
dollars worth of the goods ·named in it ; to which the defendant 
replied that he had nothing to do with them. 

The plaintiff at the trial offered as witnesses one of the lega
tees, and Hasty, the husband of another, who were objected to 
as incompetent on the ground of interest, but the Judge admitted 
them. 

It appeared that the widow some years since had removed 
from the farm, taking with her a part of the furniture ; since 
which the defendant had resided on the farm and managed it as 
he pleased ;-and that certain other of the goods had been carried 

away by another person. 
It also appeared that the plaintiff had brought another action 

against the widow, for the same property sued for in this action ; 
and that she had been defaulted, and the cause now stood contin

ued for judgment. 
The defendant also produced a receipt for about forty dollars, 

signed by the plaintiff, in full of all demands against the estate of 
the testator ; but it appeared that at the time it was signed 
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nothing was said of legacies, and that it had no relation to the 

property sued for in this action. The personal estate was inven~ 

toried at nearly 800 dollars. 

Upon this evidence the Chief Justice instructed the jury that 

the plaintiff was by law answerable for the property inventoried, 

and could maintain this action in his own name, ·without declaring 

as executor;-that the demand of the property as made and prov

ed, connected with the defendant's answer, \'\;US good evidence of 

a conversion;.-that the action against the wido"r, could have no 

effect on this suit;-that if they believed that the property was 

left in the hands of the defendant by mutual consent and with the 

understanding above stated, he was not liable until after a demand 

and refusal; and that the statute of limitations did not attach 

itself to the case till such demand and refusal, which being but a 

short period before the suit was commenced, the plea of the 

statute was not supported,-that the legacies not being payable 

till after twelve years from the decease of the testator, the 

executor was still liable to the legatees; and therefore had a right 
to recover of the defendant so much of the property or its value, 
as would enable him to pay the Jegacies still due, if so much 
remained in the hands of the defendant, which it was for them to 

determine;-and that as to the receipt, they wou]d judge from 

its terms, and from the other evidence, whether it was intended 

to bar this action, or only to discharge any claims of the plaintiff 
against the estate of the testator. And under these instructions 

' they found. a verdict for the plaintiff, which was taken subject to 

the opinion of the whole Court whether, upon the evidence as 

reported by the Judge, the jury were rightly instructed. 

Emery, for the defendant, admitted the general principle that 

an executor may sue in bis Olm capacity for {he goods of the tes

tator, without disclosing his ofil-ce on the record, he being liable 

for the property. ;$ut he contended that as against an heir or 
residuary legatee, the executor could have no claim but by virtue 

of his office, which must be set forth in the writ, it being the 
foundation of his right of action. 2D. ~E. 477. 11 .Mass. 329. 

Latch 214. Nor need the omission of his office be pleaded in 

abatement, because it goes to the merits of the action. 
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The witnesses, he insisted, were improperly admitted, because, 

being legatees, they were interested in the estate, and so came 
within the principle of White v. Derby I Mass. 239. •· 

He also urged that the action against the widow, in its present 
situation, was a bar to this suit. In that action the plaintiff has 
alleged that she had converted the same property to her own use; 
and her default, being made by the statute a judicial confession 
that the charge in the declaration is true, is now become evidence 
of record that she has done so. This brings the case precisely 
within the principle of .fl.dams v. Broughton 2 Stra. 1078, that a 

recovery against one in trover vests the property of the goods in 
the defendant. The widow is now entitled to the benefit of this 
confession of record; of which the plaintiff cannot deprive her by 
the contrivance of keeping the action on foot by continuances for 
judgment. He is now seeking damages, not for the conversion 
of his property, but of her own. 

The receipt, he argued, was substantially a discharge of the 
defendant from all claims on account of the estate of the testator, 
and shewed an assent of the executor that the defendant should 
afterwards enjoy the property as residuary legatee. 

But he insisted strongly on the point that the property having 
been delivered to the defendant as residuary legatee, by the 
executor, it could not be reclaimed. The executor is allowed to 
judge whether he will pay a legacy or not; and if so, upon what 
terms. But his assent to a legacy, if not absolute, can only be 
on condition precedent. It cannot be on condition subsequent. 
Such condition is void, and the assent of the executor is absolute 
and irrevocable. Here the delivery to the defendant was with 
the intent that the goods should be his own; and this vested the 
property in the legatee, and took effect by relation to the death 
of the testator. 1 Com. Dig. 343, tit . .IJ.dministration C. 8. OjJ. 
Ex. 340. Toller's Ex. 310, 311. 10 Rep. 52. Leon. 130, 131. 
1 Saund. 278. Noel v. Robinson 2 Ventr. 385. Cowp. 284, 289. 
Doe v. Guy 3 East 120. Paramour v. Yardley Plowd. 339. 4 Rep. 
~8. Young v. Holmes I Stra. 70. 

J. Holmes and Goodenow, on the other side, contended that the 
conversion being since the decease of the testator, the action was 
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rightly brou~ht in the plaintiff's private capacity;-that the wit
nesses were merely in the character of creditors, and therefore 
competent ;-and that the cases of assent cited on the other side, 
were cases of specific legacies, and not of residuary bequ~sts. 
And they examined at large the provisions of the will, and the 
evidence reported, to shew that it was the intent of the testator 
that the property should remain on the farm, under the general 
superintendence of the executor, who was to pay out the legacies 
as the stock might increase, at his discretion; and that the per
sons in whose custody the property was left, were only the bailees 
of the executor, out of whose hands he might at any time recall 
it. 

WESTON J. delivered the opinion of the Court, as follows. 

Upon the decease of the testator, his personal property vested 
in the plaintiff, his executor, to he administered according to the 
provisions of the will, and the requirements of law. Upon con
tracts arising, or torts committed, in relation to this property, 
after the testator's death, the action is properly brought in the 
name of the executor, in his individual capacity; and he is 
answerable over for the faithful fulfilment of his trust. 

With regard to the competency of the witnesses objected to, 
neither their claim under the will, nor their remedy against the 
plaintiff, can be affected by the event of this suit. The fund, 
placed at his disposal, was abundantly sufficient for the payment 
of all the bequests in the will; and whether he managed it provi
dently, or wasted it, or lost it by his negligence, his responsibility 
to the legatees would remain the same. If he prevails in this 
action, he may be the better able to discharge his duty to them; 
but their situation, in this particular, differs not from that of a 
creditor, who is a competent witness for his debtor. The case 
cited from 1 .;l!ass. 239, is very briefly reported; but it appears to 
have been an action for a sum of money, alleged to be due to the 
estate of the testator, brought by the executrix, as such. The 
assets therefore would necessarily be increased by a recovery in 
that action; and thus the heir, entitled to a distributive share, 
directly interested. But the event of this suit can have no ten
dency either_ to increa~e or dimini.sh the assets. 
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It is objected, that the averment of property in the plaintiff is 
negatived by the action against the widow ofthe testator; which 
has been defaulted, and is now continued for judgment. The case 
cited from Strange, in support of this objection, shews that the 
property is changed by the recovery of damages. But judgment 
is not yet rendered, in the suit against the widow. It may be 
arrested; or the default may be taken off, at the discretion of 
the Court, and she may yet prevail in a trial upon the merits. 

The debts having been paid, and the payment of the legacies, 
except one cow, being postponed by the testator, for the period 
of twelve years after the decease, unless it could be sooner done 
with convenience, the case finds that the petsonal property was suf
fered to remain on the farm; vnder an implied understanding that 
the defendant would pay the legacies. As the defendant is re
siduary legatee, if this had been done, the plaintiff might not have 
been able to sustain this action. But it has not been done. The 
property was not transferred by the executor; it was suffered to 
remain where it was, until the period should arrive, when it 
might be necessary for the payment of the legacies. The de
fendant was bailee of the property for the executor; and no action 
accrued against him, until after demand and refusal. The statute 
of limitations therefore is no bar. 

As to the receipt given by the plaintiff to the defendant, it was 
proved at the trial tha1 it had no relation to the property now in 
controversy. 

The Court, being of opinion that the jury were properly in
structed by the Judge, who presided at _the trial, there must be 
judgment on the verdict. 
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Low vs. Ross. 

Where, in trespass quare clausum fregit, the declaration was general, describing 
no particular close, and the defendant in his plea described a large close, in 
in which he alleged that the act complained of was committed, and to which he 
pleaded title; and the plaintiff replied, newly assigning a small close, parcel of 
the large one, as the place where the trespass was done, which he alleged was 
his own soil and freehold, and traversed the title of the defendant to the whole 
of the large close; to which the defendant rejoined that he was not guilty of any 
trespass in the small close, and concluded to the country;-it was held on 

demurrer that the plaintiff's traverse of the defendant's title to the whole 
close was an immaterial traverse, which the defendant might well pass by; and 

that the rejoinder was go~d. 

In trespass qu. cl. before a Justice of the peace, if the defendant plead a title to the 
soil and freehold, this plea, without any replication from the plaintiff, puts an 
end to the magistrate's jurisdiction over the cause; except that he must take the 
recognizance ot the party for its prosecution in the Court of Common Pleas, 
where the pleadings are to be closed. 

IN this case, which was trespass quare clausuni, brought before 
a Justice of tlie peace, the plaintiff declared generally for break
ing and entering his close in Kennebunk, without giving it any 
particular designation or description. The defendant pleaded 
title to the close before the Justice, who thereupon- proceeded 
to take his recognizance to prosecute the suit in the Court of 
Common Pleas, pursuant to the statute. In that Court the plead
ings proceeded to a joinder in general demurrer; on the opening 
of which before Whitman C. J. he ordered that the action be 
,dismissed, on the ground that the soil and f re eh old not having been 
put in issue before the Justice, the cause was brought up prema
turely, and the Court of Common Pleas had not jurisdiction. From 
this decision the plaintiff appealed. 

THE CoURT said that no replication was necessary before the 
Justice; it was enough that the title to real estate was pleaded 

there. On the filing of such plea, the jurisdiction of the Justice 
was determined; and it was his duty forthwith to take the recog
nizance of the defendant, as the statute directs. They therefore 
sustained the appeal, and ordered the cause to stand for trial in 
this Court. · 



APRIL TERM, 1825. 257 
Low v. Ross. 

The nature of the pleadings in this case will be sufficiently 
understood as they are briefly stated in the opinion of the Court, 
delivered at the ensuing term in Ciimberland, by 

MELLEN C. J. In this case the declaration is general; not 
describing any close in particular. The plea describes a cJose by 
metes and bounds, containing I 50 acres; and states that the sup
posed trespass was committed in that close, and that it is the 

soil and freehold of JJ!lary Hanscom, as whose servant the defend
ant did the act complained of. The replication states that the 
trespass was committed in a close of fifteen acres, being a part of 
the close of 150 acres; which part is described by metes and 
bounds;-and it further states that it is'the soil and freehold of the 
plaintiff; and contains a traverse that the whole close of 150 acres 
is the soil and freehold of said .Mary Hanscom. The defendant 
then in the rejoinder pleads to this new charge that he is not ~-itilty 
of any trespass on the close of fifteen acres and concludes to the 
country. To this there is a general demurrer and joinder. 

The pleadings appear to have been drawn rather inartificially; 
and for that very reason, the application of legal principles, in 
deciding the cause, is attended with more difficulty than in those 
cases where technical rules are observed. 

The replication -seems to have been intended as a new assign
ment; -and the facts disclosed are such as to render a new assign
ment necessary and proper; for the plaintiff does not in his 
replication assert a title to the whole close; but only to the fifteen 
acres, in which he says the trespass was committed. '' As the 
" plaintiff may new assign the trespass in a different close, so he 
" may new assign it in another part of the same close." Lawes on 
Plead. 163. This is done in the present case; but the plaintiff 
has gone further and traversed the title of Mary Hanscom, to the 
whole close of I 50 acres described in the plea. A new assign• 
ment of the trespass as committed in another close, need not and 
should not contain any traverse; for the object is to reduce to cer· 
tainty the place where the trespass is intended to be proved; 
which was not attempted in the declaration, and which the plea 
has not done. " The plaintiff may new assign with or without 
" taking issue on, or otherwise answering the special plea." 

VOL, Ill. 34 
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Lawes 240, 1 D. ~ E. 479, 636. The more correct mode 
of pleading in this case would have been for the plaintiff in his 
replication to have restricted the close described in the plea; and 
having butted and bounded the fifteen acres, as he has done, to 
liave averred the same to be his soil and freehold, and traversed 
the title of .Jl;Jary Hanscom to that particular part of the 150 
acres. This would have been proper, as the defendant in his 
plea had alleged the whole close to belong to .Mary Hanscom; 
of course, she and the plaintiff both claimed the fifteen acres. 
Had such been the traverse it would have brought the question 
between the parties to an end, and settled the cause. For if the 
small close is really the. soil and freehold of .M.ary Hanscom; the 
plaintiff has no cause of action; or if this close belonged to the 
plaintiff, still if the defendant has not committed any trespass on 
the close of fifteen acres, then, also, the plaintiff has no cause of 
action. The defendant has by the general issue denied any such 
tresspass; and the plaintiff has demurred to that plea. If the 
replication in this case be considered, as it was without question 
intended, as a new assignment, the defendant, by pleading not 
guilty to it, has not been guilty of a departure. Besides, if a 
plaintiff vary in his replication from his count, or a defendant in 
his rejoinder from his plea, in a fact which is not material, this is 
not a departure. Com. Dig. Pleader F. 11. Chitty Pl. 622. 1 
Salk. 222. 1 Ld. 'Raymond 120. Now, in the present case, by 
the replication, restricting the close described. in the plea, and 
confining the question to the fifteen acres, it became a point 
perfectly immaterial, who owned the residue of the 150 acres. 
In this view of the cause, considering the replication as a_new 
assignment, and the defendant's rejoinder as a general issue, deny
ing the charge newly made against him; it would seem to be 
properly pleaded,and not to amount to a departure from the plea. 
We do not mean to decide, however, as to the correctness of this 
view; and accordingly, we rest our opinion upon another ground. 
Proceeding on the supposition that the rejoinder is had, as 
being a departure; still on this demurrer, we must look back and 
see who has committed the first fault. The inquiry then is, 
whether the replication, not considered in the nature of a nevv 
assignment, is good and sufficient. As we have before stated~ 
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"{hen the defendant had described a close distinctly, containing 

150 acres, as the place where the supposed trespass was com

mitteQ, and justified under Mary Hanscom as owner of it; the 

plaintiff, as he did not claim title in any part of it, except the , 

fifteen acres described in the replication, very properly confin

ed the assertion of his ownership to the fifteen acres ;-thus 

drawing the question nearer to a point. Having thus replied, it 

at once became totally immaterial whether M~try Hanscom owned 

the residue of the 150 acres, as we have stated before, or who 
owned it. The plaintiffs therefore should have traversed her 

title to the fifteen acres only; and not to the whole 150 acres. 

Chitty 597, says-" If a traverse be of a matter imrnaterial or an 

" inference oflaw, or not to the substance and point of the action, 
" the other party may either demur specially, or pass it by and 
" tender another tra-i•erse." According to this authority, as the 

defendant did not demur specially on account of the immaterial

ity of this traverse, he cannot, perhaps, on the general demurrer 

of the plaintiff avail himself of it, by way of first fault, on the 

plaintiff's part; but he might pass it by and tender another traverse. 

Has he so done in the present case ? Instead of taking issue on 

the traverse, he has taken no notice of it, but has denied having 
trespassed on the fifteen acres. And why is this not a traverse 
of a material fact ? If the plaintiff does own the fifteen acres 
he certainly ought not to recover of the defendant, if he is inno
cent. He pleads he is not guilty, and the plaintiff seems to have. 

fairly admitted the truth of the rejoinder by his demurrer. On 
this point, the case of Richardson o/ al. in error v. The Mayor 
and Company of Oxford 2 JI. Bl. 182, appears to be an important 
one. 

This case was decided, on error, in the exchequer chamber, 

and by the decision, the judgment of the Court of King's bench 

was reversed. In the original action the mayor and company of 

Oxford brought trespass against the plaintiffs in error, for fishing 

in the plaintiff's fishery. The defendant pleaded that the locus in 
quo was an arm of the sea, in which every subject of the realm 

had the liberty and privilege of free fishing. The plaintiffs 
Teplied a prescription for the sole and several right of fishing ; 

and traversed that every suhject had the liberty and privilege of 
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free fishing in the locus in qtio. This, on general demurrer, was 
held to be a. bad traverse ; and that the defendants therefore, 
might well pass it by in the rejoinder, and traverse the prescrip
tive right of the plaintiffs, stated in the replication. Lord Chief 
Justice Eyre; in delivering the opinion of the Court says, " The 
" first traverse was of the right of all the King's subjects to fish 
"in the arm of the sea ; this was clearly a bad and immaterial 
" traverse ; for it was not only a traverse of an inference oflaw, 
'' but it was so taken, that if at the trial it had been proved that 
" it was the separate right of others, and not of the plaintiffs, the 
"issue must have been found for the plaintiffs, not only without 
"their being obliged to prove either possession or right, but 
"where in fact they had neither possession nor right." So in 
the present case, if the defendant had taken issue on the traverse, 
he must have failed, unless he had proved a title in .JJJary Han• 
scom to the whole close of 150 acres, although th~ plaintiff had 
proved no title to the 15 acres ; and though the defendant had 
not committed any trespass whatever on that close. Reasoning 
which leads to such a conclusion cannot be correct, and ought not 
to be sanctioned. The pleadings as they stand have perplexed 
the cause, requiring a minute and. laborious examination ; but the 
authorities have led us to the conclusion that the demurrer must 
be overruled ; and the Court accordingly adjudge the rejoindeP 
good and sufficient. 

FREEMAN vs. PAUL. 

Where the legal and equitable estates Mcome united in thc'"mortgagee, the mort
gage will be .considered as subsisting, or not, according to his intention, actual or 

presumed. If no such intention appears, the Court will consider what is most 

for his interest. And if it appears wholly indifferent, the charge or incumbrance 

will be t:cated as merged. 

After a bill in equity is brought to re(tt)cm mortgaged premises, the Court will not 
permit the officer, who execute the writ of habere facias under which the 
mortgagee entered, to amend his return, by stating an earlier day of ~ervice, for 
the purpose of foreclosure. 

IN this case, which was a bill in equity to redeem an estate 
mortgaged, the principal facts were as follows. 
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The premises were originally mortgaged on the 18th day of 
.May 1814, by Peter and Theodore Littlefield, who were tenants in 
common, to Samuel Lunt and Jeremiah Paul, to secure a joint 
debt of both the mortgagors, for the sum of four hundred dollars, 
due in six months with interest. 

Afterwards, July 16, 1816, their right in equity of redemption 
was sold to Edward .JJ.. Emerson, at a sheriff's sale, in due course 
of law, by Mr. Paul, the defendant, who was a deputy sheriff, to 
satisfy two writs of execution in his hands against them in favor of 
another creditor. 

At October term 1816, of the Supreme Judicial Court, Lunt 
and Paul recovered judgment upon their mortgage, for possession 
of the premises. 

February ·.22, 1817, Lunt conveyed all his interest in the prem
ises to Edward .ll.. Emerson. 

In July following, Mr. Emerson conveyed to the plaintiff one 
half of all the right in equity which belonged to the mortgagors, 
and which he had before purchased t Mr. Paul, at the sheriff's 
sale, the condition in the deed not having been performed. . 

A pluries habere f acias having been duly issued on the judgment 
obtained by the mortgagees for possession of the premises, it was 
delivered July 13, 1818, to a coroner for service, by the present 
plaintiff, who was the attorney of the mortgag;ees in that suit. 
The coroner testified that on that day he gave poisession of the 
land to Emerson and Paul, in presence of the mortgagor and his 
family ; and that afterwards having collected the bill of costs, he 
paid over the money to the present plaintiff, October 24, 1818; 
who, on the same day wrote the coroner's return, bearing that 
date, and running in the usual form,-" By virtue of this precept 
l have delivered seisin and possession," &c. which was then signed 
by the coroner. It did not appear that the plaintiff had any 
actual knowledge of the precise time when possession was deliv
ered by the officer to the mortgagees ; but only that he knew 
that it had been done, and that he wrote the return at the officer's 

request. 
Jlfay .22, 1819, Emerson conveyed to Paul, the defendant, in 

fee, all his _right, title aad .A interest in the land ; thus uniting ia 
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Paul the titles of mortgagor and mortgagee of half the pre~ises. 
This conveyance the plaintiff treated as payment of one half of 
the debt, and accordingly, on the 5th day of October 1821, being 

less than three years after the date of the coroner's return, ten
dered to the defendant two hundred and ninety dollars for the 

amount due to _him, which being refused, the present bill was 

filed. 

Shepley, for the plaintiff) contended that by the union in the 
defendant of both titles to one undivided moiety of the land, one 
half of the debt was ipso ffltcto extinguished ; and the plaintiff was 

thereupon entitled to redeem, upon payment of the residue. To 
this point he cited 2 Com. Dig. 676. Chancery 4N.8, 9. 6 Com. 
Dig. 323. Suspension B. ib.190. Release B. 6. Co. Lit. 280 a. 148 
a. Litt. sec. 222, 543, 544. Thomas v. Thompson 2 Johns. 471. 
Ld. Compton v. Oxenden 2 Ves. jr. 264. Selby v. JJ.lston 3 Ves.jr. 
339. Berry v. Usher 11 Ves. 90. 13 Ves. 62. St. Paul v. Ld. 
Dudley~ Ward 15 Ves. 173. Forbes v . .Moffatt 18 Ves. 384. 
Porter v. Millett 9 .Mass. H!H. Collins v. Torrey 7 Johns. 278. 
Ritchie i,, Williams 11 .Mass. 50. Stevens v. Gaylord ib. 266. 
Winship v. Bass 12 Mass. 199. 

The officer's return, he insisted, was conclu-sive evidence of 
the time when possession was delivered ; and was not to be con
troled by parol testimony; nor could the officer now be permitted 
to amend it, as such amendment would impair the rights already 
vested in a third person. Neither could the parol evidence of 

"Yhat was done on the 13th day of July avail the defendant as an 

entry en pais for condition broken, because the evidence shewed 

that it was not so intended. To the conclusiveness of the return, 
he cited Purinton v. Loring 7 Mass. 391. 6 Com. Dig . .242. Retorn 
G. Williams v. Brackett 8 Mass. 240. Davis v . .Maynard 9 .Mass. 
247. Bott v. Burnell. 11 Mass. 165. 

Greenleaf, for the defendant, having at the opening of the case 
moved the Court to permit the officer to amend his return, by 
stating the trite tim,e when he delivered possession to the mort

gagees, now argued that the amendment was in perfect conso

nance with established principles; as it did not go to contradict 



APRIL TERM, 1825. 263 
Freeman v. Paul. 

the return, but only to explain it. The return states that he had 
delivered possession, but not on. what day this was done ; and to 
ascertain this day is the· object sought. Nor would it affect the 
rights of strangers, the plaintiff claiming at that time to be a 
privy in estate, by his purchas'e in the preceding year. Thatcher 
~ al. v. Miller 11 ,?Jfass. 413. If, however, this motion is not 
granted, the evidence shews an entry en pais July 13, 1818, in 
presence of the mortgagor, and with his assent ; and by the lapse 
of three years from that time the mortgage is foreclosed. 

The union of titles in the defendant, he contended, was not to 
be construed to his injury; but the mortgage was to be kept on 
foot as it originally stood; so long as it was plainly his intention, 
or his interest, that it should be so treated. Otherwise, the 
mortgagee to whom a mortgagor has executed a release of the 
land, must lose his remedy on the covenants in his mortgage 
deed ; and hold the land subject to all mesne attachments and 
incumbrances. But here the intent of the mortgagees evidently 
was to claim the benefit of the mortgage. Forbes v • .Moffatt 18 
Ves. 384. Denn v. Wynkoop 8 Johns. 168. Norton v. Soule 2 
Greenl. 341. 

But the plaintiff in this case is not, on any principle, entitled to 
redeem ; because nothing passed to him by his deed, it being a 
conveyance of part of a right in equity, which was indivisible. 

The cause being continued nisi, the opinion of the Court was 
delivered at the ensuing .IJ.ugust term in Oxford by 

MELLEN C. J. If the coroner's return speaks the truth as to 
the time when seisin and possession was delivered to the mort
gagees, then the tender· was made in due 2teason ; being within 
three years next following the date of the return. For the pu~ 
pose of being relieved from the effect of' the return, as it now 
stands, the counsel for the defendant has moved for leave to the 
officer who made it to amend it, by inserting July 13, 1818, as 

the day when seisin and possession were in fact delivered ; and 
he has introduced proof with a view of establishing the truth of 
his assertion. This motion is opposed by the plaintiff, as not 
being grantable on principle. It is not necessary to notice the 
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authorities introduced by his counsel to shew the conclusiveness 
of the return. On the other side this seems admitted ; and 
hence is perceived the importance of the motion to amend it, 
inasmuch as it cannot be contradicted in its present form. In 
support of the motion, the defendant's counsel has cited the case 
of Thatcher v. Miller 11 .Mass. 413. The report of the case 
there shews nothing decisive. The same case was again consid
ered and is reported in 13 Mass. 270. By this last report it 
appears that the motion was denied ; the Court considering that 
it would be dangerous to grant it. But if we were clear that on 
principle it would be proper to grant the leave requested; 
another question remains, and that is, whether, in the circum
stances of this case, justice requires that the amendment· should 
be made. As a general principle, it is certainly true that when 
a mortgagee takes possession under his habere facias, the owner of 
the equity of redemption has a right to consider the officer's 
return thereon as speaking the truth, and to make his calculations 
accordingly, with respect to redeeming. It may be, and often is 
the only evidence which he has as to the time of taking possession. 
He will in such cases rely on the record, presuming it cannot 
deceive him. It is said, however, that the general principle is 
not applicable in this case, because Freeman had personal knowl
edge that the habere facias was executed Jitly 13, 1818. It is 
difficult to arrive at this conclusion from the depositions in the 
case. All the deponents, except Howard the officer, say expressly 
they do not know that Freeman had any knowledge of the service 
of the writ of possession ; and Howard himself, who doubtless has 
strong wishes on this subject, only says that Freeman had knowl
edge of the service of the writ, and was present at the time, which 
he says he has no doubt was on the 13th of July; but he adds, 
that he is positive that Freeman wrote the return himself; and 
yet this very return bears date Oct. 24, 1818. He says further, 
that Freeman wrote the return at his request. It must there
fore be considered as written and dated according to Howard's 
direction ; and thus contains a declaration on his part that the 
return was completed, and was to takg effect on that day and not 
before ; and of course Freeman was justified in so considering it; 
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and from that day commenced his calculation of the three years 
within which he must redeem the premises. On these principles, 
it would seem to be direct injustice to a1low the amendment, as 
its operation would be retrospective, and destructive of the plain
tiff's claims. But, if we only place the present motion on the 

common ground of motions out of time, to plead infancy, or the 
statute of limitations, or the statute against usury, motions which 
are seldom granted, there would seem to be good reasons for 
denying the leave requested. This is a process in equity ; and 
by refusing the motion and eventually sustaining the bill, we do no 
injustice to the defendant ;-his debt and interest must be paid, 
and perfect justice be done him, before he will be compelled to 
surrender up the possession of the premises. But by granting 
the leave, the tender must be decided to have been too late, and 
the equity of redemption lost. As the motion is addressed to our 
discretion, we are at liberty to grant or refuse the amendment, 
according as the justice of the case may seem to demand. On 
the whole, considering all the circumstances abovementioned, 

our opinion is that the motion ought not to prevail ; and we deny 

it accordingly. 

The counsel for the def end ant has contended that as the return 
now stands it does not follow necessarily that possession was not 
delivered on the 13th of July 1818; because the officer in his 
return dated Oct. 24, 1818, only says," by virtue of this precept 
I have delivered," &c.-not saying when. We cannot admit 
this construction. The act must be considered as done on the 
<lay stated at the head of his return. It has also been urged 
that, laying the return out of the case, there was an entry en pais 
on the 13th of July ; and that such an entry was sufficient. On 
looking carefully into the proof, it does not establish any such 
fact; it is mere opinion or hearsay. Besides, the answer of the 
defendant alleges nothing of this kind ; it rel!es merely on the 
seisin and possession delivered by Howard, by virtue of a writ of 
habere facias. These circumstances, therefore, can have no effect 

in the decision of the cause. 
The only question remaining to be considered is, whether a 

sufficient sum was tendered by the plaintiff tQ entitle him to 

VOL, III. 35 
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maintain this bill ; and under this head three points have been 

presented. 
1. Was the equity of redemption capable of division so that 

the plaintiff could legally purchase a moiety of it ? 

2. If so, could he redeem the premises by paying or tendering 
a moiety only of the original debt and interest ? 

3. If so, has he tendered a moiety of such debt and interest ? 
In considering these points, we shall change their order. 

As to the third, we would observe that a question arose at the 
hearing, whether the sum tendered was a moiety of the original 
debt and interest due at the time of the tender ; to answer which 
question, it became necessary that an account of rents, profits, 
and expenses, since the entry of the mortgagees, should be taken. 
This has been done, and it is now ascertained that the sum ten
dered, added to the balance of rents and profits received by 
Paul, since possession under the judgment was taken, was suffi
cient ; being more than a moiety of the original debt and interest. 
This disposes of the third point. 

As to the first point, it is of importance to attend to dates. It 
appears by the deeds in the case that on Feb. 22, 1817, Emerson 
was the owner of all the equity of redemption, and of a moiety of 
the premises as mortgagee : or rather as assignee of one of the 
mortgagees. Now, if this union of titles in Emerson, as to a 
moiety, operated as an extinguishment of the mortgage in respect 
to such moiety and a merger of the equity in the legal title, as 
is contended by the counsel, and will be examined by us under 
the second point, then it follows that when Emerson, on the 26th 
of July 1817, conveyed to Freeman what he called one half of the 
equity of redemption, he in fact conveyed all the right that he 
had and that was then in existence. On this principle, the objec
tion disappears, and leaves only one question or point more ; 
being the second point before mentioned, viz.-could the plaintiff 
redeem the premises and be entitled to a decree ofrestoration by 
tendering only a moiety of the debt and interest ? This resolves 
itself into the question, whether the union of titles in Emerson, 
of which we have before spoken, did, as to a moiety, extinguish 
the mortgage, and of course, leave only one half the original debt 

and interest in l~gal existence. If so, the bill must be sustained 
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and a decree passed in favor of the plaintiff,-if not, it must be 
dismissed. 

On this head we have examined the places ref erred to by the 

counsel for the plaintiff in Littleton and Coke, and the cases in the 
New-York and Massachusetts reports. The former relate to 

extinguishment of rent as to all, or to a part, in certain cases ; 
the latter refer to cases of extinguishment or suspension of debts 
by the appointment of the debtor as executor or administrator. 
The cases from 2 Ves. 264, 3 Ves. 339, and 15 Ves. 173, seem to 

establish or recognize the general principle that the union of the 

legal and equitable estates produce a merger of the equitable, 
unless the contrary appears to have been the intention on the part 

of him in whom the two interests are united. In the case from 

8 Johns. 168, cited by the defendant's counsel, there was express 

proof, that the mortgage was kept on foot by way of security. 
But he principally relies on the case of Forbes v. Moffatt 18 Ves. 
385, as containing and establishing principles that will settle this 
cause in his favflr. This case was also cited by the counsel for 

the plaintiff. The facts were, John .Moffatt held a mortgage of 
certain estates to secure the payment of 13,0001. Afterwards 

the mortgagor died ; having by his will devised all his property 
real and personal to the said John .JJ;Joffatt the mortgagee ; and 
the question was, whether the mortgage was extinguished or 
sunk in the devise. Sir William Grant, the master of the rolls, 
in delivering his opinion, lays down certain principles, regulating 
in all questions of such a nature. He observes-" It is very 
"clear that a person becoming entitled to an estate subject to a 
" charge for his own -benefit, may, if he chooses, at once take the 
"estate, and keep up the charge. The question is upon the 
"intention, actual or presumed, of the person in whom the 

" interests are united. In most instances it is, with reference 

"to the party himself, of no sort of use to have a charge on his 

'' olvn estate ; and where that is the case, it will be held to sink, 

"unless something shall have been done by him to keep it on foot. 

"The owner of a charge is not, as a condition of keeping it up, 

"called upon to repudiate the estate. The election he has to 
"make is not, whether he will take the estate or the charge ; 
t, but whether, taking the estate, he means the charge to sink 
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" in it, or to continue distinct from it." Where no intention is 
expressed by words or actions, on the part of the mortgagee, as 
to the manner in which he holds the estate after acquiring the 
whole title, recourse is to be had to presumptive intention. On 

this point the master of the rolls proceeds and says,-" With 
· " regard to presumptive intention, it ,vas evidently most advan

" tageous for John .lJ;JojJatt that this mortgage should be kept on 
"foot ; for otherwise, he would have given priority to the other 

" mortgage and all the debts of his brother, (the mortgagor.) 
"The reasonable presumption, therefore, is that he would choose 

'' to keep the mortgage on foot. When no intention is expressed, 
"or the party is incapable of expressing any, I apprehend the 
"Court considers what is most advantageous to him. Upon that 
" principle it was holden in the case of Thomas v. Kemish, that 
" the charge should not sink ; as that was for the advantage of 
"the infant." He further observes,-" Upon looking into all the 
"cases in which charges have been held to merge, I find nothing 
"which shows that it ,vas not perfectly indifferent to the party, 
"in whom the interests had united, whether the charge should or, 

"should not subsist; an<l in that case, I have already said it sinks." 
In the above case of Forbes v. jlfojfatt it was contended that as 
the whole estate was devised to John Mojjatt, the mortgagee, the 
whole charge or mortgage was sunk. In the case before us as 
Paul purchased the equity of redemption as to a moiety only, it is 
not contended that more than a moiety of the mortgage is extin
guished or charge sunk. Let us now apply the principles ,ve 
have been considering, to the facts in the case before us, and see 
if there are any circumstances shewing an.express intention on 
the part of Paul as to the continuance or merger of the moiety of 
of the mortgage. We have none of his language or declarations 

on the subject ; and the only acts on his part, in relation to the 
mortgage, are the recovery of judgment thereon in the year 
1816, by him and Lunt, and receipt of seisin and possession in 
October 1818,-and both these events took place before Paul 
had acquired any interest whatever in the equity of redemption. 
1'his interest he purchased in JJfay 1819. '8f course neither of 

those acts can explain the intentions of Paul, in a transaction 
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which did not occur till many months afterwards. As to Paul's 

refusal of the money tendered, accompanied by his reasons for 
the refusal, it certainly does not furnish any evidence of intention 
as to the point under consideration. He claimed the property as 
his own absolutely ; and denied all right on the part of Freeman. 
Such conduct is perfectly consistent with any good title in him, , 
from whatever source derived. There being then, no proof of 
intention by words or acts on the part of Paul, the next inquiry 
is whether the case furnishes any grounds of presumptive inten
tion. The answer is simple and plain. No facts are disclosed; 
shewing that the continuance of the mortgage or charge, as to 
the moiety owned by Paul, has been, since he became the owner 
of it, Of ever can be, of any advantage to him. We hear of no 
intermediate incumbrances whatever, and have no grounds pre
sented to our view on which we can perceive any possible 
ad vantage in holding the moiety under the mortgage, ·when he 
owned the whole title and estate therein. In the language of 
Sir William Grant, we find nothing which shows that it was 
not, and is not, perfectly indifferent to Paul whether the charge 
should or should not s.ubsist ; and in that case it sinks. 

The result is that there must be a decree for the plaintiff. 

BERRY & AL. plaintiffs in error, vs. CARLE. 

Rivers and streams, above the flow of the tide, if they have been long used for the 
passage of boats, rafts, and timber, are public highways, and, like other high
ways, are to be kept open, and free from obstruction. 

If the property of one person happen accidentally to lodge on the land of another, 
or in waters of which he has the control as his private property, the latter, in 
removing it from his premises, is bound to do it with as little injury as possible. 

UPON a writ of error to the Court of Common Pleas, the case 
appeared to be thus:-

The action was trespass, brought by Carle, the defendant in 
error, against Berry qr al. before a Justice of the peace, for 
taking and carrying away ten of his milHogs. At the trial in the. 



270 YORK-

Berry v. Carle. 

the Court of Common Pleas, into which it came by appeal, before 
Whitman C. J. the original plaintiff proved that he and others, 
among whom was one Tucker, were owners of certain saw-mills 
on a certain fall on Saco river;--that the plaintiff's mill was on 
hne side, and Tucker's mill towards the other side of the river; 
-that the owners of the mills had their respective parcels of logs 
above the mills secured in booms, for the purpose of being sawed 
at the mills ;-that occasionally logs would escape from these 

• booms, and lodge on the common dam, or among the drift wood 
above the dam;-that the original defendants, now plaintiffs in 
error, were employed in Tucker's mill as his servants ;-that on 
the day alleged in the writ, being Sunday, a quantity of logs and 
drift wood, coverin~ nearly three quarters of an acre, having ac
cumulated above the dam, and· that being the only day in the 
week when the mills were all ·stopped, and the water thereby 
raised so to enable them to turn over the drift stuff with conven
ience, the defendants turned it over the dam, with two of the logs 
in question; which being thus carried below the mil1s, were of 
less value to ihe plaintiff. 

The original defendants proved that Tucker's mill was fre
quently injured, and its operations impeded, by the accumulation 
-0f <lrift stuff which floated into the floom ;-that in several previ
ous instances they had turned such stuff and drift logs over the 
dam, without notifying the other owners of mills; and that a sim
ilar practice had obtained at some of the mills on the other falls 
on the riv,er. But this did not appear to have been the uniform 
usage at the mi1ls in question. In some instances either notice 
had been given by an owner about to clear away the stuff, to the 
other proprietors, to secure their logs; or they had been detain
ed for their owners, on such occasions;-and at the time stated in 
the writ the owners, had they been notified in season, could have 
secured their logs with very little trouble. 

There was other evidence tending to prove that at that time 
there was no very great urgency for turning away the drift stuff, 
none being then in Tucker's floom ;-that the plaintiff and other 
owners of the mills were near at hand, and might have been noti
fied with very little trouble ;-and that when the defendants had 

already made some progress in that work, the plaintiff requesteel 
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them to desist, which they refused. It also appeared that a con
siderable number of the logs thus turned down the river belonged 
to persons owning mills below, of whom Tucker also was one. 

Upon this evidence the original defendants requested the Judge 
to instruct the jury that if Tucker's mill was injured by the ac
cumulation of the drift stuff, they had a right to turn it over the 
dam, without notice to the other owners of mills on the same 
falls. But this the Judge declined; and instructed the jury that 
if they should find that the drift stuff and logs did impede Tucker's 
mill, yet the defendants were not justified in turning the plaintiffs 
logs over the dam, unless they should find it unavoidably necessary 
so to do, in order to free the mill;-that if with but little or no 
inconvenience they could have notified the plaintiff to take care 
of his logs, or could with the same facility have saved them for 
him, they were bound so to have done ;-that the plaintiff appar
ently was not in fault on account of the situation of the logs, that 
seeming to be a casualty to which all owners of such property 
were liable ;-and that though if the fault were the plaintiff's, the 
defendants might not be bound to exercise the same degree of 
care for the safety of his property; yet if no negligence was im
putable to him, the case was merely that of one man's property 
accidentally intermingled with another's to his damage, in which 
case the party injured would not be justified in doing more damage 
to the property of his neighbor than was necessary to extricate 
or disembarrass his own. To this opinion the defendants filed 
exceptions, the verdict and judgment being rendered against 
them. 

Shepley, for the plaintiffs in error, maintained the following 

points. 

1. The river, though not navigable from the sea, is yet a publi~ 
highway, by immemorial usage, common to all the citizens for 
the conveyance of their goods and lumber, without obstruction~ 
3 Com. Dig. tit. Chimin .!J.. 1. B. 1. And even an uninterrupted 
lJSage of twenty years, is held to be evidence of this right. 
Shaw v. Crawford 10 Johns. 236. Perley v. Chandler 6 Mass. 
454. 
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2. The logs and drift wood, accumulated against the mill, 

were a nuisance. 4 Bl. Com. 167. 3 Bl. Com. ~16, 218. 
Weld v. Hmnley 7 East. 195. The existence of the mills and 

dams make no difference, since these are lawful by common law, 

as recognized by the statute regulating mills, and from a legal 

modification of the public right to the use of the river. Even 

booms cannot be erected with0ut leave of the legislature; and 

the grant of such leave shews that they .would otherwise be 

nuisances. The public right, moreover, is the right of convey
ance per transitmn, not of deposit. 

3. Being thus unlawfully deposited on the defendant's dam, and 

nuisances, they might well be abated, and that promptly, by the 

party injured. 3 Bl. Cum. 5. .B.runclel v . .,lJ,fcCulloch 10 .Jlass. 
70. Ihlges v. Raymond 9 .Mass. 316. Wales v. Stetson 8 .Mass. 
143. Cuni. Dig. tit . .B.ction on the case for nidsance, D. 4. 

4. A~1d this, too, without notice or request, and in the way 
most convenient to himself, without any reference to the con
venienc·e of the owner. If the law were otherwise, any one may 
obstruct the rivers at his pleasure; and to oblige persons, thus 
injured, to take care of the property of the wrong doer, is to 
impose on them a burden vvithout remuneration. 5 Rep. 101, a. 
James v. Hayward Cro. Car. 133. Lodie v . .B.rnold 1 Salk. 453. 

Burleigh, for the defendant in error, contended that the case 

,disclosed sufficient eviclen_ce of a usage to give reasonable notice 

to the owners of logs before turning them over the dam; and that 

by such usage the defendants were bound. If not, yet to require 

this of the defendants would be nothing more than a reasonable 

application of the paramount rule of doing as they would that 

-0thers should do in the like case. At most, the case was like that 
of the accidental escape of one's beast into another's close, or 

the breaking of his carriage on the highway; where no law can 

be found to justify the unnecessary ir~ury or destruction of the 

property, by the party incommoded by it. Bae . .B.br. trespass E. 
Oro. Car. 228. 2 Roll . .B.br. 56 17. 11 East 568. 

If it were a nuisance, yet the right to abate it instantly, and 

without notice, applies only to nuisances wilfully erected, aud not 

to accidental occurrences, like the present. 

I, 
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But as the dam belonged as well to the original plaintiff as to 
the defendants, the logs were lawfully lodged there, at least so 
far as the defendants were concerned; and any removal by them 
was a trespass. 

The cause being continued for advisement, the opinion of the 
Court was delivered at the ensuing ,Hitgust term in Oxford, by 

WESTON J. It is assum~d in argument, by the. counsel for the 
plaintiffs in error, that the Saco river, at the place where the 
logs of the defendant in error were found, is a public highway; 
and that, although he had a right to avail himself of that way, as a 

passage for his logs, yet he had. no right to suffer them to remain 
stationary in the river; and that, being in that condition, and thus 
becoming a nuisance, the plaintiffs in error were justified in pro
pelling them over the dam and along the stream; which was the 
injury complained of by the original plaintiff. 

By the common law rive~s, as far as the tide ebbs and flows, 
are public and open for the use and accommodation of all subjects 
or citizens, and any obstruction erected or continued therein is a 

common nuisance; and may be abated as such. So rivers and 
streams, above where the tide ebbs and flows, although the land 
over which they pass belongs to the owners of the adjoining banks, 
yet if they have been long used for the passage of boats, rafts, 
or timber, although they have not the character of public rivers, 
within the meaning of the common law, yet they thus become 
public highways, and, like other highways, are to be kept open 
and free from obstruction. Sfr .Jlfatthcw Hale, de jure maris, in 
Hm-grave's law tracts, 5, 8, 9. 3 Caines 307. 10 Johns 236. 

In 4 Burr. 2164, Yates J. says "The cited cases prove this dis
" tinction, that navigable rivers or a·rms of t1te sea belong to the 
" cro,'vn, and not, like private rivers, to the land owners on eacll 
" side, and therefore the presumption lies the contrary way in the 
,, one case, from what it does in the other." And he cited with 
approbation a case from Sir John Davy's reports, from which it 
appears that by the term navigable river is intended a river~ 
where the tide ebbs and flows. 

YOL. III. 
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In the case of Dunbar v. Vinal, in the Supreme Court of Mas
sachusetts in 1801, it was decided '' that the navigable waters of the 
" country were a common privilege for passing upon them, and 
" that the plaintiff had no right to interrupt it by a dam." But 
in the- case of Spring i,. Chase o/ al. it was in 1799, decided by 
the same Court to be otherwise, where the party owns the ad
joining land; and no tide ebbs and flows. In that case the plaintiff, 
being the owner of the adjoining lands, erected a bridge over Saco 
river above, but near the great falls and above the tide waters. 
The defendants threw down the bridge as a nuisance, for which 
they were called upon to answer in trespass. The plaintiff had 
judgment because, in the opinion of the Court, there were not 
navigable waters, where the bridge was built; although the river 
was there convenient for boats and rafts, and for many miles 
above. These cases are not reported at large, but are briefly 
stated in 2 Dane's .!lbridgernent 696. Notwithstanding the Saco) 
above the tide waters, may not be open to the public, as a high
way of common right, yet by long usage as such, it may acquire 
this character. 

In the case before-us, it is not stated as a. fact that the Saco 
1·iver is, at the place where the injury complained of was done, a 
public highway. It is above where the tide ebbs and flows; and 
it appears that it is obstructed by a dam quite across the river. 
We must be governed by the facts, as they appear in the excep
tions; nor can we assume any other, except such as we are judi
cially bound to regard. The facts are imperfectly exhibited if the 
river has, in the place in question, by long usage, the attributes 
of a public highway, and the ground taken by the counsel for the 
plaintiffs in error is therefore insufficient to entitle them to a 
reversal of the judgment. 

But if the Saco ilat that place to be deemed a public highway, 
it is by no means clear that the plaintiffs in error, under the cir
cumstances of this case, had a right to treat the original plaintiff's 
logs, in the manner they have done. Tucker, one of the plaintiffs 
in error justifies, and the others under him, not because the orig
inal plaintiff's logs were found in the river, but because they 
were stationary there to his annoyance. They were stationary, 
because arrested in their progress by an obstruction placed there, 
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by the concurrence and for the convenience of both the defend· 
ant in error and Tucker. If they happened to lodge on Tucker's 
land, or in waters of which he had the control, as his private prop
erty, they could be removed only with as little injury as possible, 
and the jury found, under the direction of the judge, that they 
might have been saved to the original plaintiff with little incon
venience to the original defendants. 

The exceptions are overruled, and the judgment of the Common 
Pleas affirmed, with costs for the defendant in error. 
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WILLIAMS & AL, vs. GILMAN. 

The usages adopted by the individuals employed in any particular course of busi
ness, become as to them, the rules by which their contracts relative to that 
business are to be construed. 

A usage among printers and booksellers, that a printer, contracting to print for a 
bo.okscllcr a certain number of copies of any work, is not at liberty to print from 
the same types while standing, an extra number for his own disposal, is not an 
unreasonable usage, nor in restraint of trade. 

Where a printer, having contracted to print for his employer a thousand copies of a 
book, and no more, printed from the same types, while set up at the expense of'. 
his employer, five hundred other copies for his own disposal, he was held liable to 
refund to his employer one third part of the expense of setting up,,_ the types, nc, 

actual damage having been proved. 

Where there has been evidence on both sides, which the jury have considered, 
qurere whether the Court will set aside the verdict as being agaimit the weight 
of evidence. 

Tms was an action of trespass on the case, brought by the 
plaintiffs, who were booksellers in Boston, against the defendant, a 
printer in Hallowell, rn which they alleged that they contracted 
with and paid the defendant for the printing an edition of Taylor's 
Holy Living, to consist of one thousand copies and no more; the 
whole of which edition ·was to be delivered to the plaintiffs; but 
that the defendant, in violation of good faith, printed fift-e~n hun
dred copies of the work, subducting five hundr.ed copie~ thereof; 
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and disposing of them to his own use, thereby overstocking the 
market, enabling himself to undersell the plaintiffs, and depriving 
them of the benefit of the contract. 

At the trial which was upon the general issue, before Weston 
J. the plaintiffs produced several letters of the defendant which 
proved the contract to print an edition of a thousand copies of the 
work; and also proved that they had paid the defendant for setting 
the types and for all other charges relative to the contract;-and 
for proof of an engagement on the part of the defendant to print 
no more than the stipulated number, they relied on the usage 
among printers and booksellers. 

To establish this usage many depositions were read in which 
printers and booksellers in this and the neighboring states testified 
to that point;-some of them stating that it was a general usage 
and considered a governing principle among them, that when one 
contracted to print an edition of any vvork, consisting of a certain 
number of copies, he was not at liberty to print any more from 
the sam_e types on his private account; -that a person learning 
the trade in one State would of course become acquainted with 
the usage in that and the neighboring States ;:--that the inter
course between Boston and Hallowell was close and frequent;
and that the fact of five hundred extra copies being in existence, 
would injure the sale of the thousand copies. There was some 
testimony tendiJ.Jg to shew that this usage did not apply to school
books. The testimony of some other deponents; resident in Maine, 
appeared to negative the existence of any such usage in Hallowell. 

It further appeared that the defendant had sold two hundred and 
· fifty of his extra copies;-that two thirds of the plaintiffs' edition 
were gone from their store before the trial of this cause ;-and 
that five years was a reasonable time for the sale in Boston of a 
thousand copies of this work. There was no proof of actual dam
age to the plaintiffs in the sale of their books from any act of the 
defendant; and it was proved that while the work was in sheets 
one of the plaintiffs inquired of a witness if there had been any 
extra copies printed; and being told that there were five hundred, 
he made no objection. 

Upon this evidence the Judge instructed th jury that if it was 
proved to their satisfaction that by the usage among printers an{,! 
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booksellers it was considered a part of the contract, whether 
stipulated expressly or not, that a printer, undertaking to print 
any number of copies of a book, the copy right whereof is not 
secured by law, is not at liberty without the assent of his employ
er, to print, on his own account, any extra copies from the types 
while standing, set up at the expense of his employer, the contract 
to this effect set forth in the declaration might be considered as 

proved.-That in this case, if they found the usage proved, the 
contract being to print one thousand copies of Taylor's Holy Living 
in sheets for the plaintiffs, and it appearing that the defendant had 
printed from the same types, while standing, five hundred extra 
copies for himself, the proper measure of damages would be one 
third of the expense of setting up the types:-That it was a legal 
usage, not in restraint of trade, nor of the mechanic arts, nor was 
It unreasonable; but that it was necessary that the usage should 
be proved to be general among printers and booksellers, and well 
known in Hallowell, where the work was done, as weH as in Boston; 
in which latter place the contract must be considered as much 
made as in the former. 

The jury hereupon found a verdict of fifty dollars for the plain
tiffs; and the question as to the correctness of the Judge's 
instructions was reserved for the opinion of the whole Court. 
The defendant also filed a motion at common law to set aside the 
verdict as being manifestly against the weight of evidence in the 
cause.• 

Emery and Orr for the defendant. 

The defendant having performed all which he expressly stipu
lated to do, the claim of the plaintiffs to any further duty is founded 
on some supposed usage or custom governing all contracts of this 
description. • 

But no such usage is found in the case. The deponents in 
.Maine expressly deny its existence in Hallowell where the defend
.ant resided; and its universality being thus disproved, it is as 
nothing. If the plaintiff contracted with reference to places 
where such usage prevailed, the defendant may well be supposed 
to refer to a place where it did not. Baker v. Wheaton5 Mass. 
509. Smith v. Smith 2 Johns. 235. 3 Caines 154. 
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If there be such a universal usage, it is bad ;-because it has 
not existed time out of mind ; the commencement of printing in 

, this State being within the memory of the present generation, 
and within sixty years. It is also bad for uncertainty ; for it is 
proved not to extend to school-books ; and yet nothing can be less 
certain than this term, whether regard is had to the kind of the 
15chool or place of instruction, or to the almost endless variety and 
unceasing succession of books used in them all. Selby v. Robin
son 2 D. o/ E. 758. 

It is also bad as being in restraint of trade and the mechanic: 
arts, and as being unreasonable, and tending to monopoly. It is 
true the defendant might, for a valuable consideration, have 
entered into a contract not to print more than a stipulated 
number. But the plaintiffs in this case seek to restrain all prin
ters, ia all cases ; against the right which every mechanic pos
sesses, at common law, to exercise his trade to the extent of his 
ability. He may renounce this right, for a fair equivalent ; but 
the law does not renounce it for him. Besides, the prices of 
books are already enormous, in consequence of combinations 
known to exist among booksellers, by means of which they are 
enabled, in practice, to create monopolies almost at their pleas
ure, and to exclude all others from a fair and open competition 
with them in the market. And to countenance the usage now 
contended for, is but to encourage and legalize such impositions. 
Reimsdyck v. Kane 1 Gal. 371. Dav. 87, case of Tanistry. 

But if the plaintiffs could have availed themselves of such a 
custom, and it were part of this contract, that right appears to 
have been waived by one of them, he having silently assented to 
the act of the defendant, of which they now complain. 

At all events, the rule of damages, as stated to the jury, was 
erroneous. They should have been instructed to give the plain
tiffs no greater sum in damages than they proved themselves to 
have sustained ; which, in this case, were merely nominal ; or, 
at most, to award only the profits actually made by the defendant. 

Miller v. Taylor 4 Burr. 2319. 
And they contended that the verdict was manifestly against the 

weight of evidence in the cause. 
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Greenleaf, for the plaintiffs. 

The usages adopted by printers and booksellers in the course 
of their business, become, as to them, the rules by which their 
contracts are to be construed. Homer v. Dorr 10 Mass. 26. 
Smith v. Whiting 12 .Masss. 6. Lincoln o/ Kennebec Bank v. Page 
9 Mass. 155. Weld i,. Gorham 10 ,]Jfass. 366. 

The contract in this case was not local, it being made by letter, 
and to be performed as well in Boston as in Hallowell ;-and it is 
to be governed by the general usage of the trade, which is per
sonal, and not local. And it is a reasonable usage, its effect 
being to bring the parties into the market on a footing of perfect 
equality. For if the setting up of the types is to be wholly 

charged to the plaintiffs, the defendant can retail his books, at a 

profit, for less than the cost of the plaintiffs' books. The existence 
of the usage, and its generality, are found by the jury. 

Where there is evidence on both sides, the Court will not set 
aside a verdict as being against the weight of evidence ; even 
though the Judges might, if on the jury, have come to a different 
result. .Bnon. 1 Wils. 22. Swain v. Hall 3 Wils. 45. Srrl'ith 
v. Parkhurst 2 Stra. 1105. .Bshleyv . .Bshley 2 Stra. 1142. Smith 
v. Higgins o/ al. 2 Stra. 1142. .De Fonclear v. Shottenkirk 3 Johns. 
170. Ward v. Center 3 Johns. 271. Pierce v. Butler 14 .Mass. 

310. Cowperthwaite v. Jones o/ al. 2 Dal. 55. Walker v. Smith 
4 Dal. 389. Pike v. E1Jans 15 Johns. 210. 

Nor will the Court set aside a verdict for the plaintiff, where, 
from the amount of the recovery, he is liable to pay costs to the 
defendant ; as is the case here, the plaintiffs having appealed 
from the Court below, and the verdict in this Court being less 
than a hundred doilars. Hurst v. Burrell 5 Johns. 137. 

MELLEN C. J. delivered the opinion of the Court, as follows. 

The motion in this case for a new trial is founded on an alleged 
misdirection of the Judge to the jury; and because the verdict is 
supposed to be greatly against the weight of evidence. 

The Judge instructed the jury, that if there was such a custom 
or usage proved as was contended by the plaintiff, and that it was 
general among printers and booksellers, and well known in Hallow-
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ell as well as Boston ; then the contract might be considered as 

proved. It certainly is a very plain principle of law, that con
tracts should be construed according to the intention of the par
ties, as far as that can be done. Hence, a contract made and to 
be executed in New-York, must be construed according to the 
laws of that State; because the parties are presumed to have 
been acquainted with those laws and to have made their contract 
with reference to them ; and our Courts, in deciding on that con-
tract, would construe it in the same manner as the Courts of the 
State of New-York. So if in a particular branch or kind of bus
iness, certain usages exist which are well known to those 
connected with it, those who make contracts in relation to such 
transactions, are always presumed to have made the contract in 
reference to such usages; and of course, these are deemed to form 
a part of the contract,as much as though actually incorporated into 

it, or expressly referred to. Numerous cases have established this 
principle;-and it is not denied by the counsel, as applicable to the 
law of insurance and the transactions- between banks and those in 
the habit of doing business with 01: at such banks. But the counsel 
for the defendant have treated this_ usage among printers and 
booksellers as a custom ; such as we find described in our law 
books ; and have contended that to be valid it must have existed 
for time immemorial, uninterrupted, definite, reasonable, &c. 
We apprehend that the law of local customs is not applicable in 
this case. The usage relied on has nothing local in its nature ; 
it relates to a certain class of people spread through the country, 
and to the peculiar husiness in which they are employed. And 
we cannot distinguish it from those other usages we have men
tioned. Usages are to be found among numerous classes of 
people in relation to their particular trades ; and they are always 
to be attended to in deciding questions touching their concerns. 
We therefore can perceive nothing incorrect in the instructions 

given by the Judge to the jury on this point. 

But it is said such a custom or usage is in restraint of trade. 
The counsel has answered this objection himself; for he admits 
that in many cases the printer expressly agrees not to pr-int any 
surplus copies, and that such an agreement is lawful. Now, i£an 

YOL, III, 31 
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express agreement of this kind is not unlawful, as being in restraint 

of trade, why should the agreement be unlawful if made by refer-

ence to the usage ? There: cannot be any legal distinction 

between the cases. The instructions on this head also are 
approved ; and the verdict cannot be impeached on account of 

the opinion of the Judge touching the rule of damages. 

The next inquiry is whether the verdict is greatly against the 

weight of evidence. There was a great body of prooflaid before 
the jury as to the nature, extent, generality and knowledge among 

all printers and booksellers of the usage in question ; and though 

some of the defendant's wit~esses, or most of them, testify their 

ignorance of the usage at Hallowell; yet they also say they have 
known only a few instances of surplus copies of small works. On 
the other hand numerous witnesses have testified that the usage 

is general in the country, and perfectly well known among all 

concerned ; and it appears that the defendant for many years 
worked in a printing office in Exeter, in New-Hampshire, before he 
settled in Hallowell. All this evidence the jury have examined, 
and have by their verdict decided that the usage was known at 
Hallowell, as well as Boston. On the whole, we do not feel at 
liberty to disturb the verdict for any of the reasons which have 
been urged. 

Judgment on the verdict, 

HASTY & ux. vs. JOHNSON. 

Under Stat. 1783, ch. 32, an administrator is not required to give a new bond~ 
on being licensed to make sale of the real estate of his intestate, except in those 
cases where he is authorized to sell the whole of such real estate, lest by a sale 
of part the residue would be injured. 

An administrator selling land by license, under Stat. 1821, ch. 60, sec. 29, cannot 
convey any other or greater estate than the intestate had in the land. 

A deed of a mill, dam, and falls, "and a right to the road and landing to haul 
logs as has been customary,'' conveys only an easement int he road and landing. 

Tms was a writ of entry dated Feb. 18, 1823, upon the seisin 

of the demandants within thirty years, for possession of one fifth 
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part of two pieces of land, containing 58 acres more or less, for
merly the estate of George Johnson, who was father of the feme 

demandant, and also of the. tenant ;-and it was tried before 
Westan J. upon the general issue. 

In the defence it was admitted or proved that the tenant was 
duly appointed administrator of his father ;-that the estate was 
represented insolvent ;-and that the administrator, by the Court 
of Common Pleas in Cumberland, at June term 1804, was duly 
licensed, for payment of the debts of the deceased and incidental 
charges, "to sell and convey the mills, and so much of the residue 
" of the house and iand belonging to the estate of said deceased, 
"as shall be necessary to satisfy the said debts and incidental 
" charges ;-the said administrator taking the oath, and posting 
"up notifications, as the law in such cases requires." The Court 
did not direct notice of the sale to be published in any newspaper. 
The oath required by law was duly administered, but no bond 
was given to the Judge of Probate, except the general adminis
tration bond. 

The tenant produced a copy of the Portland Gazette of .fl.ugust 

6, 1804, notifying the sale under the license ; and a witness 
testified that he was a subscriber to that paper at that time, and 
recollected reading the advertisement, and seeing a similar one 
posted in a store in Windham. 

In pursuance of such notice a sale was fairly made .ll.ugitst 23, 
1804, to one Winship, he being the highest bidder, of a tract of 
twenty four acres of land, being part of the estate of the deceas
ed, to hold in common and undivided. Winship testified that he 
paid nothing for the land, but that he purchased in behalf of the 
tenant ; who, on the following day, gave him a deed of this tract, 
in his capacity of administrator, with the covenants usual in such 
cases ; and on the same day took back a reconveyance from 
Winship to himself. 

As to the second tract, the tenant read a deed dated Nov. 26, 
1802, by which his father conveyed to him in fee "all his right, 
"title and interest in and to the falls at Horse-Beef, so called, 
"together with a right in the dam and booms, and a right to the 
"·road and landing to haul logs and boards, as has been customary." 

This second tract was claimed as part of the landing referred to 
in the deed. 
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It was proved that from eight to fifteen years ago this landing 
lay common, not inclosed by a fence ; and that boards had often 
been laid upon it by the mill-owners at Horse-Beef falls in Gor

ham ;-that for about seven years, or more, it had been fenced 
and tilled ;-that formerly there were several saws at those falls, 
but for several years past there had been but one there ;-that 
the land was not now used or needed as a landing place ;-and 
one witness testified that he had kf10wn it more than forty years, 
and that it never was considered appurtenant to any of the mills. 

Upon this evidence the Judge instructed the jury that the seisin 
of the ancestor, and the descent of one fifth part of his estate to 
the wife of Hasty the demandant, being proved or admitted, the 
demandants were entitled to recover ; unless the tenant shewed 
title in himself, either from the ancestor in his life time, or 
legally acquired since his decease ;-that as to the first tract, he 
had not made out a sufficient title under the license to sell as 
administrator ;-and that as to the second tract, if it ever was a 
landing attached to the mill, the tenant only had an easement 
therein, for the disturbance of which he might have a remedy at 
law ; but that proof of such easement, if it was made out, did 
not maintain the issue on his part. 

The jury thereupon returned a verdict for the demandants ; 
which was taken subject to the opinion of the whole Court upon 
the correctness of those instructions. 

Hopkins, for the tenant, contended-that although the evi
dence did not shew a full compliance with every requisition 
(If the statute respecting giving notice by administrators, previ
ous to the sale of real estate ; yet there was sufficient ground for 
the jury to presume, after the lapse of nineteen years, that due 
notice had been given : and the evidence to this point ought to 
have been weighed by the jury, and not by the Court. Brownv. 
Wood 17 .Mass. 72. Pejepscot Proprietors v. Ransom 14 .Mass. 
145. Blossom v. Cannon ib. 178. l Phil. Ei,id. 120-126. 
1 Burr. 434. Cowp. 109. 2 H. Bl. 297. England v. Slade 4 D. 
~ E. 683. IO Johns. 377. 3 ./Jfass. 399. 

There is no case shewing that a conveyance by an adminis• 
trator to hold in common is therefore bad ; and having proceeded 
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in this instance fairly, under a license, his doings ought, if possi

ble, to be supported. But the deed of the mill will be found, on 

examination, to convey upwards of thirty acres, and the adminis

trator's deed conveys in truth just the residue of the demanded 

premises, though it is not technically expressed by the scrivener. 
And if not so, yet the heirs cannot impeach it ;-for the sale was 

made bona fide, under authority of law, for the payment of debts, 

and the proceeds honestly accounted for ;--and the heirs having 

full knowledge of the facts, and acquiesced nearly twenty years,, 
must be understood to have assented. Coleman v. .fl.nderson 10 
.Mass. 105. Perkins v. Fairfield 11 o1Wass. 227. 1 Starkie 109. 

The second tract passed under the grant of the "privilege" 
of the mill. Without such privilege or landing place, the mill 

itself would be useless ; and as at the time of the grant it was so 

used, and was visibly appurtenant to the mill, it must be supposed 

to have been in contemplation by the parties. All the words in 
a deed must be satisfied, if possible ; and yet u)>on any other 

construction, this word is senseless. Shep. Touchst. 83, 84 . 

.fl.dams, for the demandants, insisted on the neglect of the 

administrator to give notice as by law required previous to the 
sale of real estate, which, he contended, must be proved even 
after the lapse of twenty years. Gray v. Gardiner 3 .Mass. 399. 

He had neglected to give bond previous to such sale; which 
the statute seems to contemplate, and usage always requires. 
Knox v. Jenks 7 Mass. 488. Wellman v. Lawrence 15.Mass. 326. 
Nelson, Judge o/C· v. Jaques 1 Greenl. 144. 

The deeds, being of the same date, form but one convey
ance, which is from the administrator to himself. Such a con

veyance is void, as against the policy of the law, which does not 

afford its encouragement to fraud or abuse of trust. If it be not 
so, a door would be opened to unlimited corruption. 

The sale at auction is also void, being of a tenancy in com
mon, of which the intestate was never seised. No administrator 

has authority thus to create new tenancies, at his pleasure. 

The deed of the smaller parcel conveys only an easement or 
right of way, for the use of the mill ; and this having ceased to 
exist, the easement is gone also. 
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MELLEN, C. J. delivered the opinion ofthe Court as follows. 

In this action two pieces of land are demanded; and the tenant 
claims to hold them under different titles. The first under a title 
derived from himself as administrator of George Johnson his father, 
and father also of the wife of William Hasty. The second piece 
under a conveyance from the intestate himself. The original 
title of George Johnson is not disputed; and therefore, as one of 
the demandants is his daughter and one of his heirs, the demand
ants are entitled to recover, unless the title to both the tracts 
demanded has been legally conveyed to the tenant. This action 
was commenced Feb. 18, 1823. In June 1804, the tenant was 
duly licensed to sell so much of the real estate of said George 
Johnson as would raise a sum su:fficient to pay the amount of the 
intestate's debts; which amount is not particularly stated in the 
report. A sale of the first tract was made on the 23d of JJ.ugust 
1804, to Seth Winship; and on the 24th, a deed thereof was given 
to him by said administrator; and on the same day said Winship 
conveyed the same to the tenant in fee by his deed of that date ; 
which deeds were duly acknowledged and recorded. The deed 
purports to convey to said Winship twenty-four acres in common 
and undivided with the residue of the tract of which it is a part. 
The first objection to this deed is that the administrator, Johnson, 
gave no bond to the Judge of Probate prior to the sale. We do 
not sustain this objection. The first section of the statute of 
Massachusetts 1783, ch. 32, under which the sale was licensed, does 
not require any special bond; though a usage has prevailed to 
demand and receive one. Such special and additional bond is only 
required when a sale of the whole estate, or of more than is 
necessary for the payment of debts, is considered advisable, to 
prevent the injury to the residue by means of such partial sale, as 
provided in the second section of the said statute. 

The second objection is, that there is no direct proof that legal 
notice was given of the intended sale. This is apparent from the 
report; but it is urged by the counsel for the tenant, that the 
Judge, instead of deciding against the legality of the sale, should 
have left the evidence of notice, such as it was, to the consider
ation of the jury, with instructions to them that they might, from 
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the circumstances actually proved, presume that the notice by 
law required, was given, after the lapse of nineteen years; and 
he has cited several ca~s in support of this position. Most of 
these have no relation to conveyances of the kind in question. 
Coleman v. JJ.nderson was a case of presumption afterthe lapse of 
more than thirty years. So Pejepscot Proprietors v. Ransom was 
a case where the collector's deed was made in the year 1780. 
It is true that in the case of Blossom v. Cannon the Court said 
a jury might presume that the collector had been sworn after a 
lapse of about seventeen years. The cases above cited relate 
to sales by collectors of taxes; not executors or administra
tors. In Gray v. Gardner, the question arose upon a sale by an 
administrator, which had been made more th~n twenty years 
before the suit; and the jury were permitted to presume that 
notice of sale &c. was duly given; and though there was much 
deficiency in the evidence on this point, still, many attending cir
cumstances were noticed by the Court, as calculated to aid and 
strengthen the presumption. And beyond all this, much reliance 
was placed on the circumstance that at the time of the sale 
there was no law in force pointing out the mode of perpetuating 
the evidence of the transaction. The law on that subject was 
passed Feb. 14, 1789, and by means of it the present tenant might 
have easily preserved record evidence of the regularity of his 
proceedings, if they were regular. Considering this circum
stance, and also the fact that he himself was the administrator 
who made the sale, it would seem that there is less room, than in 
common cases, to indulge presumptions in favor of one who seems 
to have been very inattentive in the discharge of his duty in this 
respect. If a man shall not take advantage of his own wrong, it 
would seem that he who has been negligent in respect to his own 
duty and interest, has less claims than third persons have upon the 
Court or the jury for the aid of presumptions in favor of his care 
and correctness. We are therefore strongly inclined to believe 
that this objection is fatal, as regards the first tract of land demand
ed; still we do not mean to give a definite opinion on this point, or 
to place the decision of the cause as to this tract upon the ground 
above stated; because we think that on another principle tbe 
sale of the twenty four acres is illegal. The deed of the admin-
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istrator purports to convey this piece in common with the residue 
of the tract. The tenant's counsel has argued that from the writ 
the fact appears otherwise. We do nRt think so. Besides, the 
tenant is estopped by his own deed to say that the conveyance was 
in severalty. We are not aware of any authority which one man 
has to convert the sole tenancy of another into a tenancy in com
mon except in the case provided for in the 29th sec. of the act of 
1821, ch. 60, or how a tenant in common can convert his estate 
into a several tenancy, without the consent of his cotenant, or by 
process of law. A sole owner may do it himself; but the statute 
under the supposed authority of which the sale in question was 
made, gives no such power in terms; and the language of it seems 
evidently to have respect only to a sale of a part by metes and 
bounds. By way of illustration, it may be observed that when a 

creditor has an execution against a debtor who owns real estate 
in common, if he would extend his execution on this estate, he 
must levy on a part in common. Baldwin 1,. Whiting o/ al. 13 ~lass. 

57. So if the debtor owns in severaltf, the creditor must levy on 
a part in severalty. So if a creditor would extend his execution 
on estate of which his debtor was sole seised at the time of 
his death, he must levy his execution on a part in severalty, and 
by metes and bounds, unless be should levy on the whole, or the 
cases should fall within the provisions of said 29th section. We 
do not perceive that an administrator has any more power than 
a creditor to change the tenure. The words of the first section 
above quoted are-" and every executor or administrator, be,ing 
" so licensed and authorised as aforesaid, shall and may, by virtue 
" of such authority, make, sign and execute, in due form of law, 
" deeds and conveyances for such houses, lands or tenements as 
" they shall so sell, which instrumen~s shall make as good a title. 
" to the purchaser, &c." as the testator or intestate had. The 
above expression " such houses, lands or tenements" would not be 
correct, if a sale in common had been contemplated. The proper 
language would have been " deeds and conveyances" of the pro
portion " of such houses, lands and tenements as they sha1l so 
sell." In the case, Drinkwater ·v. Drinkwater 4 Mass. 354, Par

sons C. J. when speaking of a sale of real estate by an adminis
trator on license, and the effect of such sale says-" And the 
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" purchaser, by virtue of his deed, may lawfully enter into the 
'" lands sold; and may count on his entry as a lawful seisin, and 
" try his title if it is disputed." The defence, therefore, fails 
as to the first tract. As to the secqnd tract, it is important to 
notice the terms of the deed from the intestate. By this he con
veyed " all his right, title and interest in and to the falls at Horse
" Beef so called; together with a right in the dam and booms; 
'' and a right to the road and landing to haul logs as has been cus
" tomary." By the terms of this deed, the conveyance of the 
falls, dam, and booms is in fee simple. But ,1vhen speaking of the 
road and landing, the grantor conveys nothing more than a rh;ht to 
pass over them for the purpose of hauling to and from the mills or 
falls as had been customary. This is a mere easement-not an 
estate in fee, or a freehold. The tenant by pleading the general 
issue, admits himself to be tenant of the freehold, and to claim 
and defend such an estate. Cases need not be cited to so plain a 
point. As the deed in question does not convey such an estate, 
it does not support the defence, or disprove the demandant's title. 

But it further appears that this second tract, claimed as part 
of the landing, has been distinctly known for more than forty 
years, and the case finds that it never was appurtenant to any of 
the mills. The deed to the tenant was given in 1804, and it does 
not appear that any lumber had been laid upon this land by the 
mill owners, more than fifteen years next before the trial-so 
that it may be doubtful whether even the easement can be claim
ed on what is now demanded as the second tract. However, if it 
can be, the fee of the land .covered by the road and composing the 
landing, on the death of George Johnson, descended to his heirs at 
law, subject to \he easement, unless it has become extinguished 
by n~n user or waiver. , If it has_ not, an action may lie against 
those who may disturb him in the enjoyment of it. 

We cannot sustain the motion for a new trial. 
Judgment on the verdict. 

VOL. III. 38 
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MussEY vs. WHITE & AL. 

The preparation of an alphabetical list of voters, previous to the annual meeting of 
a town for the choice of its officers, is not necessary to the validity of the elec
tion; the Stat. 1821, ch. 115, being in this respect merely directory. 

Where the record of a town states that certain persons were chosen to a certain 
officer without saying whether by ballot or otherwise, the presumption of law is 
that it was in the legal mode. 

Where the inhabitants of a town, at their annual meeting, voted that their select
men should also be assessors, but did not elect them such hy ballot, as the sta
tute requires, and they were sworn into both offices; and afterwards, at an. 
adjournment of the same meeting, they were regularly elected assessors by ballot, 
and proceeded to discharge the duties of their office as such, but were not sworn 
again;-1t was holden that their neglect to be sworn after the valid election 
was a refusal of the office; but that their proceedings might be supported as the 
doings of selectmen, acting under the statute, in a vacancy of the office of asses
sors. 

If one of the inhabitants of a town absent hims elf, in order that he may not receive 
personal notice from the assessors to bring in a list of his taxable estate, where 
the known usage was to give notice in that method, he cannot afterwards object 
to the legality of his tax on that account. 

The words" In the narne of the State of Maine,"-and the sentence beginning 
with the words-" it being this town's proportion of a tax," &c. in the form of 
the warrant for collecting taxes, in Stat. 1821, ch. 116, sec. 17, are matters of 
form only, the omission of which does not vitiate the warrant. 

It is not necessary to 1he validity of a warrant for the collection of taxes, that it h.e 
delivered to the collector during the year for which he and the assessors were 
elected; it being sufficient if they made and signed it while in office. 

Tms was trespass of assault, battery, and false imprisonment, 
brought against the assessors of the town of Stand,ish; who plead
ed the general issue, and also justified under due proceedings 
against the plaintiff for non-payment of his taxes, which was trav
ersed, and issue joined thereon. 

At the trial, before Weston J. the plaintiff proved his arrest 
and imprisonment by one Joseph Bayley, the collector, under au~ 
thority of a paper purporting to be a warrant to him, signed by 
White and Tompson, the defendants; and Bayley appeared to 
have been duly chosen and sworn as constable and collector of the 
town of Standish, at a meeting holden in March 1821, unless the 
want of proof of an alphabetical list of voters having been pre 
pared for such meeting, rendered the same invalid. 
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The plaintiff also proved his detention in prison till he paid the 
sum of three hundred and twenty-four dollars and seventy cents. 

To support their justification the defendants proved by the 
town record that they, and William Hasty, Jun. were elected as 
selectmen and assessors of Standish, as there stated, at a meet
ing of the inhabitants thereof holden .March 22, 1821, but whether 
elected by ballot or not, did not appear. It ·was objected by the 
plaintiff that no proof was offered that an alphabeti_cal list of 
vote~s was prepared before, or used at, this meeting, but the 
Judge, for the purposes of this trial, ruled that such proof was not 
necessary. 

ThQ defendants further proved that on the 24th day of .March 
1821, Tompson was sworn as selectman and assessor; and that on 
the 26th day of the same month White and Hasty were also sworn 
in the same manner;-and that afterwards, at an adjournment of 
the meeting above mentioned, holden on the 30th day of .flpril 
1821, Tompson, White and Hasty, were elected assessors by 
hallo(, but it did not appear that they were afterwards sworn as 
assessors. 

The assessors did not give to the plaintiff any personal notice 
to render t-0 them any list of his rateable polls or estate; rior did 
they post up any general notification requiring the inhabitants of 
Standish so to do. But it was proved by the defendants that it was 
the practice of the assessors of Standish to give personal notice 
to the inhabitants for that pl!,rpose; that such was the course they 
adopted that year;-and that they did give notice to several per
sons, and attempted to notify the plaintiff. And the jury, upon being 
requested by the Judge to answer to this fact, found that the 
assessors used due diligence to give notice to the plaintiff, but 
that he went away and remained absent for the purpose of avoid

ing it. 
The defendants also exhibited a book on which was written at 

some unknown time, the words " Valitation 1821," but it had no 
other title. It contained a schedule of taxable estates of inhabi
tants of Standish,and among others of the plaintiff, whose real estate 
was set down at $2171, against which, in a column headed "fa
culty," was put the sum of $130 .26. In the same book was what 
the defendants exhibited as an assessment of taxes against the 
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inhabitants of Standish. It was not so entitled; but the words 
" State, county and town tax for the year 1821" were legibly writ
ten on the first page of it. At the end of the book was written 
" Standish, .flugust 27, 1821, William Tompson, Jlfark White, 

ilssessors. 
No copy of this valuation was lodged with the town clerk; but 

it was proved that the assessors had an office in which they trans
acted their official business, which ·was generaIIy known to the 
inhabitants of Standish;-that the valuation and assessment were 
lodged in that office, open to public examination: and that the 
town clerk kept his papers in the same office, but transacted his 
business in a store kept in the room below. The jury, being re
quested by the Judge to settle this fact also, found that the valu
ation was seasonably lodged in the assessor's office, about the time 

it was made. 
The warrant by which Bailey the collector arrested the plain

tiff, though dated ./lugust 27, 1821, was not delivered to him till 
October 9, 1822, the day before the arrest; at which time it was 
delivered to him by Tompson, who was assessor for 1822, though 
White was not. But it was proved that when the assessors de
livered the tax bi1ls to the collector, the ,varrant was duly made 
out and ready to be delivered; but that by mistake they deliv
ered to him the commitment of the bills, as it is termed, being a 

direction to coJlect the taxes, instead of the warrant of distress, 
without discovering the error till the collector informed Tompson 

of it on the day before the arrest. This warrant had but one 
seal; and it stated that the list following was an assessment on 
the polls and estates of the persons therein named, amounting to 
such a sum, contained in twenty eight pages, which they thereby 
committed to him to collect;-directing him to whom, and at what 
times to make payment of the monies collected; and to distrain 
the goods or chattels, and in want thereof the bodies of delin
quents ;-giving, in substance, the directions given in the statute; 
hut not containing any formal command in the name of the State, 
nor referring to any statute, or reciting any prior proceedings, as 
the foundation of the authority given in the warrant. This war
rant, the plaintiff insisted, was not conformable to law; and that 
the defendants had no right to deliver it to the collector so late 
as October 1822. 
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It was also proved that the inhabitants of Standish had assume~ 
.. the defence of this suit. 

The Judge hereupon directed the jury to find a general verdict 
for the defendants; reserving for the consideration of the whole 
Court the questions whether the evidence was competent or suf
ficient to support the justification, as to the points to which it was 
applied; and whether what the defendanh omitted to prove was 
essential to their defence. 

Emery and Potter, for the plaintiff, now took the following excep
tions to the proceedings of the defendants, as disclosed by the 
evidence. 

1. It appears that an alphabetical list of persons entitled to 
vote was not prepared previous to the town meeting for the choice 
of officers. This document is of vital importance to the order 
and purity of elections, and the law has recognized its value in 
these respects, by allowing no person to vote till it is ascertained 
that his name is on the list. Stat. 1821, ch. 115, sec.15. Wheeler 
v. Russell 17 .Mass. 258. Springfield Bank v . .Merrick 14 Mass. 
322. Russell v. De Grand 15 Mass. 35. These authorities shew 
that it is not in the power of the town to dispense with this neces
sary preliminary, because . it would be· against law. Such an 
agreement would be void. 

2. The defendants, in .M.arch, were chose{} selectmen and 
assessors, but not by ballot ; after which, in the same month, they 
were sworn. In .Hpril they were elected assessors by ballot, but 
not again sworn. If they acted as assessors under their election 
in March, that was void, not being by written ballot ;-if under 
the choice in .!Jpril, their proceedings are void, they not having 
been sworn. The law authorizes selectmen to act as assessors 
only where the town neglects or refuses to choose, or they decline 
serving. But here the town did not neglect, but actually elect
ed them ; and the same individuals being both selectmen and 
assessors, the capacity in which they acted could only be known 
by their own declarations, and by this evidence they assumed to 
act as assessors. 

3. The assessors did not give notice to the inhabitants to bring in 
lists of their polls and taxable estates. If the plaintiff was absent 
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t6) avoid personal notice, this does not excuse the defendants, 
who should have done all in their power to make the notice pub- # 

lie, by posting it up in pubiic places in the town. Such an 
apology would not protect an officer neglecting to serve a writ on 
a trustee ; nor excuse a party bound to tender performance of a. 
duty ; and it ought not to avail the defendants. 

4. The valuation and assessment are not entitled as being of 
polls and estates in Standish; and, for aught appearing on them, 
may have belonged to any other town. Portland Bank v . .llpthorp 
12 .Mass. 252. Thurston v. Little 3 .Mass. 429. IO .Mass. 105. 
And the former is illegal, as it includes "faculty" as a proper 
f;Ubject of taxation, which is incapable of pecuniary estimation, 
and is not enumerated in the statute. 

5. Nor was any copy of the valuation and assessment lodged in 
the office of the town clerk or assessors, as the statute requires. 

6. The warrant is not in the form prescribed by the statute. 
It was in the nature of a writ of execution, and ought to recite 
the authority on which it assumes to invade private property. 

7. And it was not delivered to the officer for service till long 
after the offices of the assessors had expired, and so was no legal 
authority to him. It is for the interest of the State that the col
lector should have his warrant of distress delivered with his tax 
bill ; and any neglect of this duty in the assessors ought not to 
receive the protection of the law. 

Fessenden and Deblois for the defendants, replied to the first of 
these objections that the record was conclusive evidence of the 
legality of the meeting. Thayer v. Stearns~ al. 1 Pick. 109. 
14 .Mass. 320. And if not, yet it was not the duty of these asses
sors to prepare the list, but of their predecessors in office ; nor 
are these defendants liable in trespass for any neglects of duty 
but their own. 

To the second they answered that it appearing of record that they 
were chosen assessors, the presumption of law is that the choice 
was legal, till the contrary appears. But if they were not chosen 
as the law directs, it is no choice ; and if after the election in 
.flpril they were not s\vorn, it is a refusal of the office ; in either 
of which cases the statute devolves their duty on the selectmen_, 
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who are "declared and appointed the assessors." Colman v . .R.n-
derson 10 .Mass. 105. 

As to the third objection,-it ought not to avail the plaintiff, 
because the want of notice was occasioned by his own fault. If 
not, he might have had the proper remedy, by appeal to the Court 
of Sessions. Borden v. Borden 5 Mass. 67. Doug. 694. 4 
Oranch 239. 

To the fourth they said that the book was sufficiently entitled 
for all purposes intended by law, since its character and import 
could not be mistaken. And the sum set in the column under 
"faculty" would be found, on inspection, to ~e six per cent. of the 
value of the real estate, which is the legal ratio of taxation. But 
if otherwise, yet the defendants are not liable in trespass. Wells 
v. Battelle 11 .Mass. 477. Dillingham v. Snow 5 .Mass. 547. 

The fifth objection they considered as settled by the jury. And 
as to the warrant,-they contended that the substance agreeing 
with the precedent in the statute, it was enough. A strict 
adherence to form in these summuy proceedings is never 
required. Cook v. Gibbs 3 Mass. 193. Wood v. Ross 11 Mass .. 
271. Commonwealth v. James 1 Pick. 375. 

And to the last objection they replied that the warrant being 
made and signed in due season, it was the property of the collec
tor, who might lawfully take it wherever it could be found ; and 
delivery by the assessors was wholly unnecessary to give it force. 
Most of these objections, they observed, were altogether tech
nical ; and it was important to the fiscal affairs of the State, and 
vitally so to towns, that they should not be suffered to prevail. 
Besides, the statutory provisions are multifarious, in some res
pects difficult clearly to comprehend, and devolving on assessors 
many embarrassing duties ;-and if sureties are with propriety 
said to be favorites with Courts, much more ought assessors to 
receive protection, when in the honest endeavor to discharge 
their duty. 

MELLEN C. J. delivered the opinion of the Court. 

Numerous objections have been stated and urged against the 
competency or sufficiency of the evidence offered and introduced 
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by the defendants by way of justification of their official conduct ; 
and these objections are relied on as the grounds of the plaintiff's 
motion for a new trial. The parties and their couns-el have con
sidered the cause as one of importance ; and as such we listened 
to the arguments with attention, and have examined most of the 
authorities which have been adduced, that we might be able to 
arrive at a conclusion satisfactory to ourselves. The plaintiff 
considers the cause important to him ; as intimately affecting his 
rights as a citizen, and his pecuniary interests. The defendants' 
view is also important to them in a pecuniary point of view ; and 
as public officers of their town, and they claim of the Court to 
view their official acts with al] that indulgence which is due to 
honest intentions and anxious endeavors to perform their duty cor
rectly ; although they may in some minute particulars have erred 
in judgment. Courts cannot ,grant favors to parties, but must 
decide their causes on legal principles. But in doing this, they , 
may, and in many instances do, consider statute provisions as only 
directory. Numerous cases might be stated where the law 
directs an officer to perform a certain act, and subjects him to a 
penalty for its omission, without meaning to render all ,his other 
acts void. As an instance of this, we may refer to the law which 
requires town officers to take the oath of office within a certain 
time after being notified of their choice, under a penalty for 
neglect ;-still, if they take the oath after that time, their acts 
are not the less valid on that account. Colman v . .fl.nderson 10 
Mass. 105. Waiving, however, further preliminary remarks, 
we JM'Oceed to notice and examine the several objections which 
have been urged by the plaintiff's counsel. 

The.first is that at the town meeting holden on the 22d of March 

1822, at which the defendants were elected into office, there 
was no alphabetical list of voters present, and that no such list 
had been previously prepared, according to the provisions of the 
acts of .Massachusetts, of which the. I st, 14th, 15th, and 17th sec
tions of the statute of this State, ch. 115, are a transcript. By 
those sections, viewed in connection, it appears that it was the 
duty of the assessors of Standish, as well as all other towns, on. 
or before the 20th of February annually, to make out a correct 
alphabetical list of all inhabitants of their respective towns, 
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qualified to vote in the choice of town officers ; and a penalty 
not exceeding $200 is incurred by selectment or assessors, by 
neglecting their duty ;-and "that no person shall be permitted 
"to give in his vote or ballot, at any meeting for the choice of 
" town officers, until the person presiding at such meeting shall 
"have had opportunity to inquire his name, and shall have ascer
" tained that the same is in the list aforesaid, and shall have had 
" time to check the same, "-and any person wilfully voting con
trary to the above provisions incurs a penalty. The plaintiff 
~ontends that all the proceedings of the town meeting on the 22d 
of March 1821, were illegal and void ; inasmuch as such alpha

betical Jist had not been seasonably prepared by the assessors, and 
was not present at the meeting. As none had been made and 
prepared pursuant to law, of course none could legally be used 
at the meeting. The defendants' answer to all this is, that the 
neglect in the above particular was not their neglect ; but that 
of their predecessors, the assessors of 1820; for whose faults 
and nonfeasances they, the defendants, are not responsible. The 
question then is, as no list of voters had been prepared by the 
assessors of 1820, could or could not the inhabitants of Standish, 

legally warned and assembled in town meeting, proceed to the 
election of town officers, and the transaction of the necessary 
business of the town '? We think that a negative answer to this 
question would lead to incalculable mischiefs. If the principle 
contended for be correct, the town can never organize themselves 
or transact any town business for themselves or for the benefit of 
the county or State. These evil consequences are all avoided 
by considering the foregoing regulations as directory to the 
assessors, who, by their neglect of an assigned duty, have incur
red the statute penalty ;-and this is the only consequence. The 
town is not disfranchised, and its government dissolved. The 
provision in the 15th section seems predicated clearly on the idea 
that a correct list has been prepared, and is in the meeting, and 

open to the examination of the presiding officer, so that he can 
see the names of the voters and check them. And we cannot 
think it reasonable to give such a construction to that section as 
to subject a voter in a town meeting in .,?Uarch 1821 to a penalty, 

VOL. III. 39 
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because the moderator of the meeting had no list of voters in the 
meeting which he could inspect ; for the best of all reasons, 
namely, because the assessors of 1820 had illegally neglected to 
prepare one. Besides, the statute declares that the assessors 
shall make out correct alphabetical lists on or before the 20th 
day of February. Now, are all the transactions of the next annual 
meeting void, because the list was not correct ; there being 
several qualified voters in town whose names, by some means or 
other were not borne on that list ? The objection founded on such 
a principle cannot be sustained:, and we therefore overrule it and 
pass to the next; merely observing that we do not consider the 
cases cited from 14 Mass. 322, 15 Mass. 35, and 17 Mass. 281, 
as applicable in their principles ; they being all questions of ille
gal consideration. 

The second objection is that the defendants were never duly 
sworn, and therefore never qualified to act as assessors. This 
at first appeared unanswerable ; and if it is so, it at once settles 
the case in favor of the plaintiff. By the record of the proceed
ings of the meeting on .Jllarch 22d, it appears that a certain per
son was chosen moderator, and that the defendants and one Wrn. 
Hasty, jr. were chosen selectmen and assessors. The record is 
silent as to the mode of choice, as to all four of those persons ; 
and we apprehend that this record thus far was made in the usual 
manner. And as by law the moderator, selectmen and assessors 
must all be chosen by ballot ; we must presume that the town 
proceeded in the legal mode; that is, the record, if not impeached 
by itself, imports a legal choice and is to be credited ; but if in 
any particulars it is impeached by itself; then, so far as it is 
thus impeached, it is not entitled to credit. By looking at the 
record of the proceedings of the meeting at the adjournment on 
the 31st of .11.pril, we find that the defendants and Hasty were 
chosen assessors by ballot ; this is a clear implication that they 
were not chosen in that manner on the 22d of .March, and is there
fore so far an impeachment of the record of their legal choice as 
assessors on that day ; but as the record speaks of no others 
chosen by ballot on the 30th of .11.pril, the impeachment of the 
first record extends no further than to the choice of assessors ; 
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leaving the usual import of the record in other respects on its 
original ground. It seems then on this principle, that there is 
legal record evidence of the choice of the defendants and Hasty 
on the 22d of March as selectmen. It appears further, that 
Tompson, on the 24th of .7Jf arch was duly sworn as selectman and 
assessor, and that on the 26th the other two were sworn in the 
same manner. But as neither of the three was legally chosen 
assessor till the 30th of .9pril, it is very clear that the oath taken 
by them as assessors before that time, was of no avail ; and it 
further appears that they never after were sworn as assessors. 
Of course they never were qualified to act that year as assessors, 
in virtue of their election as such on the 30th of .R.pril. The 
remaining question is whether they were ex officio assessors, in 
virtue of their office as selectmen, in the peculiar circumstances 
above detailed. The statute must ans\¥er this question. The 
second section of our statute of 1821, ch. 116, provides "that if 
" any town shall not choose assessors as aforesaid ; or if so many 
"of them so chosen shall refuse to accept, as that there _shall not 
"be such a number of them as any town shall vote to be the 
"assessors thereof, then the selectmen of such town shall be and 
"hereby are declared and appointed the assessors thereof." Now 
as the persons chosen assessors on the 30th of .JJ.pril never took 
the oath of office as such after that choice, they could not act in 
virtue of that election, as we have before stated; and in such a 
case as this we do not see why this omission to become qualified 
may not be fairly considered as a refusal to accept, and an -elec
tion to consider themselves as ex officio assessors, in virtue of their 
election as selectmen ; and their having, after that election, tak
en the oaths as selectmen and assessors too. The case before us 
presents several questions which seem to be new and susceptible 
of different considerations ; and under such circumstances we see 
no violation of principle in giving them such a construction as 
tends to sanction the proceedings of the defendants rather than 
tlefeat them. In this view of the subject, this second objection 
falls to the ground ; because, we do not consider the circum
stance of the defendants having acted as assessors and signeu the 
assessment and warrant as such, as evidence of acceptance ; 
there could be no legal and effectual acceptance without their 



300 CUMBERLAND. 

Mussey v. White & al. 

having been duly sworn. Besides, the above section declares 

them in such circumstances, to be assessors ;--of course they 

might very properly subscribe the assessment and warrant as 

such. · 

The third objection is that the assessors did not give legal 

notice to the inhabitants to bring into them perfect lists of' their 

polls and estate. The language of the 12th section of said stat

ute on the subject is this,-" shall give seasonable warning to the 

" inhabitants by posting up notifications in some public phce in 
"said town or plantation, or notify the respective inhabitants in 

"some other ·way." The report states that it was the practice 

in the town for the assessors to give personal notice ; and that 

such was the practice they adopted that year; and it states 

further that the assessors took proper pains to give the plaintiff 

this usual notice ; but that he went away and stayed away on 

purpose to prevent their giving iiuch notice. After this singular 

evasion, the objection on account of the want of notice comes 

with a very ill grace from the plaintiff; and it would not be much 
credit to our laws or our Courts of Justice, if such a stratagem 
should meet with success or even countenance. As this was the 
usual mode of giving noti~e, the plaintiff must have been conusant 
of it; and it seems he expected it, by his avoidance. Mr. Dane 
in ~is abridgement, vol. 5, under the title "bond," page 178, 179, 
when speaking of disjunctive conditions, says," If both, when the 

"bond is made, be possible; and one becomes impossible after, 

L' it is material to inquire when and by ,,rhat means ; if after the 

" time set for performance, it is clear the bond is forfeited by 

L' non-performance at the time; if before such time, then by what 

"means ;-if by the act and fault of the obligee, it has been 

"shewn he can never plead his own fault, to have a performance, 

"which, without such act or fault, he never could have enforced." 

This is the law in case of a solemn contract ; and it would seem 

that in the case of an obligation imposed by law, the principle 

would not be applied against those on whom the obligation is im

posed, with more seyerity. By the statute, the defendants were 

bound to give notice by posting notifications, or personal notice, at 
their option. The plaintiff, by his own act of artifice and evasion, 

rendered it impossible for them to give him personal notice ; and 
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therefore, he cannot plead this act and fault of his own, to have a 

a performance of the other part of the alternative, which, without 
such act and evasion, he could never have demanded. The 
reason and spirit of the law appears the same in both cases. In 
Borden v. Borden 5 Mass. 67, the Court say, "but supposing a 

·' tender necessary, proving himself ready with a deed, which 
" would have been tendered, if the defendant had not avoided it 
" by evasive contrivances, seems equivalent to a tender ; and 
" such is the opinion of the Court on this point." We therefore 
overrule this objection. 

The fourth is that the papers produced as the valuation and 
assessment, were not respectively so entitled. The law does 
not require any such title. The book which is composed of both 
those documents, was lodged in, and taken from the assessors 
office; and these documents are properly signed by the defend
ants; and on inspection are found to be in the form of valuation 
and assessment. Another objection made is, that it appears the 
assessors assessed the plaintiff for faculty, contrary to law. The 
reply to this objection is, that on inspection of the document, the 

fact is found to be otherwise. These objections cannot avail the 

plaintiff. 
The fifth is that the valuation and assessment were not lodged 

in the clerk's office; but the verdict has given a decisive answer, 
by finding _that they were seasonably deposited in the assessors 
office; and this by law, was sufficient. 

The sixth objection is that the warrant signed by the defend
ants and delivered to the collector was illegal; inasmuch as it 
,vas not made conformably to law. The 17th sec. of our statute 
before cited, prescribes the form of a warrant from assessors to 
collectors, for the collection of State taxes; and directs that such 
warrants shall in substance agree with such forms ;-and that a 
similar form, mutatis mutandis, shall be used for the collection of 
county and town taxes. Upon comparing the warrant in the pre

sent case, which embraces all three of the taxes, it is found in 
several particulars to vary from the statute form; and the only 
question is whether it does in substance conform to the law. 
The expression " in substance" used in the statute, was inserted 
to prevent the evil consequences which would probably follow in 
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every town in the State, if strict formality were in all cases re
quired. We are therefore authorized and bound to give a fair 
and liberal construction of the words used, and of the conduct of 
officers in framing the instruments alluded to in the section. Are 
the variances in matter of form, or of substance? The first 
variance is, that in the direction of the warrant to Bayley, he is 
stated to be the collector of taxes for the town of Standish, with• 
out designating in what county that town is situated; but on looking 
into the writ in this case, which is referred to in the report, we 
find the plaintiff says the defendants live in Standish in the county 
of Cumberland. The next objection is, that the warrant does not 
contain the introductory words-" In the name of the State of 
Maine you are required, &c. The answer is that a public law 
authorizes assessors to issue warrants to collectors; of this we 
are bound to take notice; and also that all the officers in the State 
act under its authority and in its name, either expressed or impli-
ed; because they are exercising a portion of the sovereign power 
delegated to them. In a justice's writ this idea is expressed;
his requisition being in the name of the State. The precepts from 
this Court and the Court of Common Pleas are not so. The State 
itself speaks to its officers. The language in question inserted 
in the statute form is respectful and proper; but we cannot deem 
the warrant as illegal in consequence of their omission; that is 
-they are not words of substance within the meaning of the law. 
The next objection is, that the warrant essentially varies from the 
prescribed form, in omitting entirely to state the following clause 
-" it being this town's proportion of a tax or assessment of 
~, (naming the total amount of the State tax) granted and agreed 
4

' upon by the legislature of said State at their session, begun 
" and held at Portland on the--day of--for defraying the ne
., cessary charges of securing, protecting and defending the 
•' same." It is evident that all this is mere recital; and of itself , 
is no evidence of the truth of the facts recited. In an action to 
recover lands sold for taxes, it would be necessary for the person 
claiming to hold under the sale, to shew the granting of the tax, as 
well as the legality of its assessment, and it would by no means be 
.sufficient for a tenant in such an action to give in evidence the 
•warrant containing a recital of such grant to prove the tax was 
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granted. Uniform practice is in conformity to this principle. If 
then the recital of the fact in the warrant is no proof of the exist
ence of the fact, why should the omission of the recital vitiate the 
warrant, and render it a dead letter '? And how can such a 
recital be matter of substance, in respect to the collector, or to 
the persons named in his list, if in fact the tax has been granted 
by the legislature and duly assessed by the proper officers '? In 
such a case we are disposed to consider the recital as matter of 
form and not of substance, in favor of the correctness of proceed
ings, if otherwise conformable to law. The same observations 
may be applied to the non-recital as to the legal origin of the 
county and town tax. These, however, or their respective 
amounts, are directed to be paid to the treasurers respectively 
authorized to receive them. It is not contended that there are 
in the warrant any other variations from the statute form; and as 
it is under the hands of the assessors and under seal, we con
sider it was sufficient, notwithstanding the foregoing objections; 
and this leads us to the seventh and last. 

This last objection is, that the warrant, though made out and 
signed by the defendants on the 27th of .flug1tst 1821, was not de
livered to Bayley the collector, until the 9th of October 1822, the 
day before the arrest, and was then delivered by Tompson, White 
not being an assessor for 1822. It further appears by the report 
that the assessors intended to deliver the warrant with the bills 
of assessment, hut by mistake delivered to him another paper 
instead of it. And now, ·what are the legal consequences of these 
facts ? The warrant was a lawful precept when made and sign
ed; and if it had then been delivered to the collector, it would 
be in full force at this moment, provided any of the sums assessed • 
in the bills committed to him are now due and unpaid; although 
other persons have been elected assessors; and another person 
collector. See Stat. 1821, ch. 116, sec. 27. The virtue and 
life of a warrant therefore, do not depend on the official life of 
the assessors who signed it, or of the collector to whom it is di-
rected and delivered. The only question then is, when did it 
lose its virtue? Or in other words, was it not an existing, legal 
precept in itself, when delivered to Bayley; though he might not 
have derived any authority from it, until he actually received it? 
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No cases have been cited to this point by the counsel on either 
side. The ·arguments stand on the reason of the thing, and upon 
general principles. Suppose a .Justice of the Peace, on complaint 
and oath should issue his warrant against a person charged with 
larceny, and returnable before himself or-any other Justice of the 
Peace in the county; and should die, or his commission should 
expire before the warrant is placed in the hands of an officer for 
service; may it not still be served and returned before another 
magistrate, and he legally take cognizance of the offence,or recog
nize or commit the person chari~ed? Or suppose that ·a majority 
of the selectmen of any town should decease immediately after 
they had made out and signed in due form a warrant for a town 
meeting; could not such warrant be legally delivered to a consta
ble to warn the meeting; and would not the meeting be regular? 
If the clerk of this Court should make out an execution in due 
form, and place it in his desk, and the next day resign; could not 
the attorney in the cause, properly hand the execution a week 
afterwards to an officer for service; and would not the execution 
be a legal precept and a complete and justification to the officer ? 
Other cases might be put by way of illustration; but these are 
sufficient. If the question should be considered as doubtful, we 
should certainly incline to that decision which would go to sanc
tion rather than to disturb proceedings, honestly intended and 

believed to be regular. 
We have thus taken a distinct view of each objection urged 

by the plaintiff's counsel, and given it a particular examination; 

and the result is, that they furnish no legal or proper ground for 
setting aside the verdict. The motion is overruled and there 

must be judgment on the verdict. 
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ToMPSON vs. MussEY. 

In cases of tort, the Court will not set aside a verdict on the grnund of excessive 

damages, unless from their magnitude, compared with the circumstances of the 

case, it be manifest that the jury acted intemperately, or were influenced by pas
sion, prejudice, partiality, or corruption. 

Under Stat. 1821, ch. 115, sec. 14, it is sufficient if the assessors post up notice of 
the time and place of their intended session to receive evidence of the qualifica

tions of voters; without causing such notice to be insertGd in the warrant for 
calling the town meeting. 

Tms was an action of trespass on the case, in which the plain

tiff alleged that the defendant had maliciously, and without prob
able cause, procured him and two other assessors of the town of 

Standish to be indicted for not making out a correct alphabetical 
list ~f voters in said town previ.ous to the annual meeting in .March 
1823; and for not being in session in some convenient place to 

receive evidence of the qualifications of persons whose names 
were not on such list; and for not giving pub.lie notice of such 

session in the warrant for calling the town meeting; of which they 

were acquitted. 
At the trial, which was upon the general issue, before 1-Yeston 

J. it was proved that no notice of the time and place when and 
where the assessors would be in session, to receive evidence of 
the qualifications of persons whose names were not on the list of 
voters, was inserted in the copies of the warrant which were posted 
up, .notifying the town meeting.-And the county attorney, .M1·. 
Fitch, testified that when he drew the indictment, he gave it as 
his opinion to the defendant that the law required such notice to 
be inserted in the warrant. 

It was also proved that such notice was posted up, on a separate 
piece of paper, adjoining to, or near, each of the copies of the war

rant put up in the town. 
The Judge instructed the jury that if, from the whole evidence, 

they were satisfied that the defendant knew that the notice was 
thus posted up, although it was not inserted in the copies of the 

warrant, and did not state this fact to the grand jury, as he was 
bound to do, he being a witness before them, and it appearing iu 
evidence that the indictment was found upon his testimonJ, pro~-

voL. m. 4,0 



306 CUMBERLAND. 

Tompson v. Mussey. 

able cause was not made out.-But that, if it did not appear that 

he knew the fact that notice was so posted up, there was then so 
much color for the prosecution, as ,veil from the terms of the 

statute, as from the opinion of the county attorney, that probable 

cause was made out. 
On the subject of damages he instructed the jury that there 

was no fixed rule or standard by which to estimate them. It 
would be for the jury to determine the amount, in the exercise 

of a sound discretion, taking into consideration th.e expense to 

which the plaintiff had been subjected, his trouble and anxiety, 

and the ignominy of being arraigned at the bar of justice as an 
offender against the laws. 

It appeared from a vote of the town of Standish that they 
assumed the defence of the indictment against their assessQrs, 

" saving to the town all remedies against said selectmen and 
" assessors for gross and wilful negligence, in the discharge of 

" their duty as such." And it was thereupon urged by the coun• 
sel for the defendant that the plaintiff's expenses in defending 
himself against the indictment ought not to be taken into the esti• 
mate of damages. But the Judge instructed the jury that they 
ought to be estimated, notwithstanding that vote, if the plaintiff 
was entitled to any damages. 

The jury hereupon returned for the plaintiff a verdict of eight 
hundred dollars; which . was taken subject to the opinion ,of the 
Comt upon the correctness of the Judge's instructions. The 
defendant also moved the Court to set aside the verdict because 
the damages were excessive._ 

Greenleaf and .Jl.dams, for the_ defendant, contended that upon 
the evidence in the case the plaintiff was indictable, and ought to 

have been convicted. By the Stat. 1821, ch. 115, sec. 1 and 14, 

it is made the duty of selectmen and assessors to be in session at 

some convenient place, and to give public notice thereof" in the 
warrant" for calling the town meeting. The Jaw being thus ex• 
plicit, an inspection of the warrant was all that was necessary to 
determine whether it had been complied with, or not. If the 
defendant was wrong in supposing that a notification posted up in 

another place ,vas not a notice inserted in the warrant; yet the 
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official opinion of the county attorney to the same effect ought to 
protect him from prosecution. Both these considerations, and the 
fact that the traverse jury retired and deliberated on the case, are 
relied on to prove probable cause. Smith v. McDonald 3 Esp. 
7. Lilwall v. Smallman Selw. 946. Bull. N. P. 14. Leigh v. 
Webb 3 Esp. 165. 1 Wils. 232. Peckham v. Whitney 15 JJfass. 
243. Jones v. Gwynn Gilb. Rep. 185. Kirtley v. Deck 2 .Munf. 
18. 

But this was not a point for the defendant to make out. In the 
matter of probable cause, the onus probandi is on the pla-intijf, to 
shew the want of it;-yet the Judge treated this as the duty of the 
defendant, which may have led to the verdict against him. .11.non. 
6 .Mod. 73. Golding 1,. Crowle Bnl. N. P. 14. Purcell v . 
• ]JfcNamara 1 Camp. 199. 9 East 361. Sykesi,. Dunbar I Camp. 
202, note. lncledon v. Berry ib. 203. JJ1unns v. Dudont ,2 Brown's 
Rep. app. 61. 4 Hall's Law Jour. 107. Cox v. Worrall Yelv. 
105, note. 

Further, the jury were instructed that the defendant was 
bound, at all events to state to the grand jury that the notice was 
posted on another paper;-whereas, having good reason to believe 
it immaterial, it should have been left to them to determine 
whether he suppressed the fact designedly, or honestly omitted 

to state it. 
They also contended,that this was an action not to be favored; 

-Savill u. Roberts 1 1'¥alk. 15. 2 Esp. 536,-and that the dam
ages were excessive. The town had stipulated to reimburse 
the plaintiff's expenses; he attended but one term; and the 
indictment involved no imputation whatever upon his moral char
acter. The term " ignominy" was inapplicable to his trial, 
and tended to mislead the jury. Sampson u. Smith 15 Mass. 365. 
JJfcConnell v. Hampton 12 Johns. 234. 

Fessenden and Deblois, for the defendant, argued that a literal 
compliance with the terms of the statute was not in the power of 
assessors; since they have no control over a warrant for a town 
meeting, which is issued by the selectmen. The reference 
therefore in sec. 14, to the .first section of the Stat. 1821, ch. 115, 

- must be understood to relate to the convenient place mentioned in 
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the latter section, and not to the manner of giving the notice. 
They did all in their power to give notic~; and this the defendant 

well knew, but wilful1y suppressed, as the jury have found. 
But the defence ii not placed on the existence of facts and 

circumstances tending to excite a reasonable suspicion of guilt; 

but on a misconception of the law. This, however, is no ground 
to justify any malicious prosecution. Waterer v. Preeman Hob. 

266. 1 Salk. 14, note. Robinsonv. Chambers 2 Stra. 691. Gos~ 

lin v. Wilcock 2 Wils. 302. Weeks v. Fentham 4 D. q~ E. 247. 
Hewlett v. Crutchley 5 Taunt. 277. The case of Leigh 1;. Webb 

3 Esp. 165, is different from this, because there the mistake was 
that of the magistrate, and not of the prnsecutor. 

As to the deliberation of the traverse jury, that fact forms no 
part of the case reserved; and if it did, it ·would be of no import

ance, unless the evidence on which they deliberated was othc1· 
than that of the prosecutor himself. If it were otherwise, no 
malicious prosecutor could be punished, while he retained enough, 
of character to induce a single juror to hesitate whether to believe 
him or not. But the position of the defendant on this subject is 
not founded in authorities, as is apparent from Gilbert v. Burten
shaw Cowp. 230. Farmer v. Darling 4 Burr. 1971. 

Against the motion to set aside the verdict for excessive dama
ges, they insisted that however Judges may have speculated on 
this question, it would be found that they had never set aside a 
verdict for excessive damages, unless the case furnished in itself 
some principles by which they could be estimated by the Court; 
or unless it was manifest that the jury had grossly misunderstood 
the case, or had acted from intemperate passion and prejudice, 
plainly apparent;-traits which this case did not disclose. To 
this point they cited Lernanv. Jlllen 2 Wils. 160. Huckle i,. Money 

2 Wils. 205. Gilbert v. Burtenshaw Cowp. 230. Beardmore v. 

Carrington 2 Wils. .244. Wi(ford v. Berlcley 1 Burr. 609. 
Diiberley v. Gunning 4 D. o/ E. 651. Redshaw v. Brook 2 Wils. 

405. Brimv. Hawkins 3 Wils. 161. Ditclcer v. Wood I D. o/ E. 

277. 2 Stra. 940. Chambers 'l'~ Caulfield 6 East 244. Coffin 
v. Coffin 4 .7J1ass. I. Benson v. Frederick 3 Burr. 1845. Tillotson 

i,. Cheetham 2 Johns. 74. Ogden v. Gibbons 2 &uth. 538. 
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MELLEN C. J. delivered the opinion of the Court, as follows. 

The cbunsel for the defendant contends that the neglect charg• 
ed in the indictment against the piaintiff was a clear and direct 
violation of a well known law; and as it was not and could not be 
pretended that notice had been given, in the manner the statute 
directed, these facts of themselves furnished satisfactory proof 
of probable cause;-and he further contends that the opinion 
delivered to the defendant by the attorney for the State was 
proof of prqbable cause ; and that it was the duty of the plaintiff 
to furnish proof of the want of probable cause, and that the oniis 
was not on the defendant to show that there was probable cause. 
In the discussion and application of these principles several ques
tions have been examined. Some of them need not be re-exam
ined and de~ided by us. For instance, it is unnecessary to 
determine whether the opinion of the county attorney was, under 
the circumstances of this case, proof of probable cause; inasmuch 
as the Judge decided that point in favor of the defendant, if the 
jury should acquit him of the alleged suppression of an important 
fact in his testimony before the grand jury; but this they have 
not done. As the defendant therefore has had the benefit of this 
principle, so far as the facts of the case would justify the Court 
and jury in its application to him, he has no reason now to complain 
on that account. 

Nor do we think it of importance in this case to examine par
ticularly the question whether the proof of want of probable cause 
must always be adduced by the plaintiff; or whether proof of 
probable cause must be adduced by the defendant. Because it is 
admitted, though not particularly stated in the report, that the 
plaintiff introduced proof shewing what was the testimony of the 
defendant before the grand jury ; the alleged suppression of an 
important fact well known to the defendant at the time of giving 
his testimony, was the circumstance relied on to shew a total 
want of probable cause ; and this fact was proved by the plain
tiff. The jury have decided that there was this suppression. 
But the counsel for the defendant has said that the fact was) 
or might have been omitted by mistake or forgetfulness; and 
then could not be imputed to him as evidence of want of probable 
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cause. The language of the Judge, however, was that if he 
"did not state or testify this fact, as he was bound to do ;"-and 
this langti'age could not have been misunderstood by the jury ; or 
construea to mean or embrace the case of omission by mistake 
or forgetfulness. Every man would understand that he was 
speaking of an intentional and fraudulent suppression 'of the fact 
alluded to. We are thus led directly to the point, whether the 
Judge was correct in his decision that the fact thus suppressed 
and concealed from the knowledge of the grand jury was proof of 
the want of probable cause ; and this leads us to the fact itself. 

It was proved that no notice of the time and place when the 
assessors would be in session to receive evidence of qualifications 
of persons whose names were not on the list of voters, was insert
ed in the copies of the warrants posted up, notifying the town " 
meeting. But such notice was posted up on a separate piece of 
paper, adjoining or near to each of the copies of the warrant. 
This fact, the verdict finds the defendant knowingly suppressed 
and concealed from the grand jury. The counsel for the plaintiff 
has argued upon the singular provisions of the law in requiring 
the assessors to give the notice before mentioned by causing it to 
be inserted in the warrant for calling the town meeting ; which 
warrant was issued by the selectmen ; over whom or whose 
actions the assessors can have no contro·l. This provision is cer
tainly not very reconcilable with the rights, duties and liabilities 
of selectmen and assessors respectively. We do not, however, 
deem it essential in the decision of this cause, to pursue this 
inquiry. And now what is probable cause ? Various definitions 
of it have been given,; and from the nature of the case there 
must be a vast variety of facts which may constitute it ; and per
haps in no two cases will the facts be in all respects similar. 
Hence the necessity of some general character as to the facts 
which constitute this probable cause. In Smith v .• McDonald 3 
Esp. 7, Lord Kenyon nonsuited the plaintiff because, at the trial 
of the indictment, the evidence offered to the jury caused them 
to pause ; and this he held proof of probable cause. With all 
due respect we would observe that this seems a most uncertain 
criterion. In many cases the reason of their pausing may be 
wholly unknown,-may be accidental, without any motive, and 
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perhaps from motives of personal convenience ; perhaps from 
personal feelings on the part of one or more of the jury ; in fact, 
from reasons ofno importance and having no connection with the 
merits of the cause. In the page of Buller to which the Court 
bave been referred, no criterion or rule is given, but only general 
principles are stated. In Leigh v. Webb 3 Esp. 165, Lord Eldon 

nonsuited the plaintiff, on the ground that the evidence did not 
support the declaration ; and that the defendant had never made 
against the plaintiff a charge of felony. The case has no appli
cation here. In Reynolds 'IJ. Kennedy I Wils. 232, the sub-com
missioners had condemned certain goods on the defendant's 
information ; and this appeared on the plaintiff's declaration. 
The cause was decided expressly on the ground that the prose- ~ 

cution was not malicious-not a word is said about the want of 
probable cause. In Whitney v. Peckham 15 .Mass. 243, there 
had been a conviction of the plaintiff before a justice of the peace; 
and an acquittal on the appeal in the Court of Common Pleas. In 
the absence of all other proof, this conviction was deemed suffi• 
cient evidence of probable cause. 

The definition of probable cause as given in 2 .Mimford, is 
founded on and includes the idea of perfect fairness on the part 
of the defendant in the prosecution, excluding all supposition of 
art or concealment of material facts. The definition given by 
Weston J. in delivering the opinion of the Court in Ulmer v. Le
land I Greenl. 135, is this-" Probable cause in general may be 
''_understood to be such conduct on the part of the accused, as 
"may induce the Court to infer that the prosecution was under
e, taken from public motives." We perceive no reason to ques
tion the accuracy of this description or definition of probable 
cause, nor the sound good sense of it. Testing the conduct of 
the defendant before the grand jury, in suppressing his knowledge 
of the fact in relation to the assessors' notice in the manner it was 
given, by the rule laid down in Ulmer v. Leland, we are satisfied, 
not merely that probable cause has not been proved ; but that 
the want of it has been proved. For, admitting that the requisi
tions of the statute had not been in strictness complied with ; still 
the notice was given, in all probability, as effectually, as if it had 
been inserted in the warrant of the selectmen. And there- is 
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strong ground for believing, that if the defendant had fairly and 
frankly testified before the grand jury to all the facts he knew in 
relation to this subject, no indictment would have been found. On 
the whole, we are of opinion that the cause was submitted to the 
jury on proper and legal principles, and that on the grounds 
which we have been considering there is no foundation to support 
the motion to set aside the verdict. 

As to the motion at common law for a new trial on the ground 
of excessive damages ; we are not disposed, because it is not 
necessary, to review and examine the merits of the long catalogue 

. of cases in the books wherein similar motions have been made and 
decided. Numerous cases have been cited and commented upon 

at large by the counsel. We shall close this opinion with one 
or two general observations, and by extracting from the cases 
on this subject the spirit of the decisions and the general principle 
that must govern. 

It has been urged that actions of this kind are not to be favored; 
that they have a tendency to discourage prosecutions, and thereby 
indirectly produce an injury to the community. We wish it to 
be understood that no particular class of actions is to be favored 
or discountenanced in our Courts of justice. These terms when 
applied in this manner, we hope will be considered as destitute 
of meaning, in respect to the administration of the laws,. where 
legal principles are the rules of decision. So far as proceedings 
in our Courts are governed merely by the discretion of the Judges, 
it is to be desired that they should always have a steady eye to 
the substantial justice and equity of the case, and the protection 
of rights from a particular danger, to which they might be expos~ 
ed by the rigid application of a general principle of Jaw. What 
are excessive damages ? No answer can be given applicable to 
all cases. Each cause has some peculiar features, which a 
Court has in view in deciding whether excessive damages have 
been given. Different Courts and Judges have labored to find 
some language adapted to convey the general idea with as much 
distinctness and precision as possible ; so that the decision might 
be afterwards considered as a rule by which to decide subsequent 
cases. This uncertainty as to the rule exists principally in cases 

of tort. In those of contract there is almost in every case a plaia 
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rule by which to estimate damages. The difficulty exists in 
that class of actions where compensation is sought for injuries 
arising from passion, cruelty, malice or violence. Thus in Lee

nwn v . .flllen 2 Wils. 160, the Chief Justice says, " if damages 
,~ be unreasonable and outrageous indeed; as if 2000l. or3000l. was 

'' to be given for a little battery, which all mankind might see to 
. " be unreasonable at first blush ; certainly a Court would set 

"aside such a verdict." And in .flsh v . .llsh Comb. 357, Lord 

Holt says, (speaking of damages in actions for tQrt) "the Court 
"must be able to say the damages are beyond all measure unrea
" sonable." In Huckle v. Money 2 Wils. 205, the Lord Chief 
Justice says, "it is very dangerous for the Judges to intermeddle 

" in damages for torts ; it must be a glaring case. indeed of out
" rageous damages in a tort, and which all mankind _at first blush 
"must think so, to induce a Court to·grant a new trial for exces
t, sive damages." In Gilbert v. Burtenshaw Cowp. 230, Lord 
Jlfansfield says, when speaking of granting new trials in cases of 

, torts, "it is not to be done without very strong grounds indeed, 
" and such as carry internal evidence of intemperance in the 
" minds of the jury ; unless it appears that the damages are 
" flagrantly outrageous and extravagant, it is difficult for the 
'" Cou·rt to draw the line." In Beardmore v. Carrington 2 Wils. 

244, in an action of trespass and false imprisonment, the Court say, 
"we desire to be understood that this Court does not say, or lay 
" down any rule, that there never can happen a case of such 
" excessive damages in tort, where the Court may not grant a 
" new trial ; but in that case the damages must be monstrous and 
'' enormous indeed ; and such as all mankind must be ready to 
"exclaim against at first blush." In Ditberley v. Gunning 4 D. 

~- E. 651, the jury gave 5,000l. damages. On motion for a new 
trial it was refused. Buller J. says, "the only power which the 
"Courts now claim is to send the cause back to another jury, 
" when they think that the damages given are enormously dispro& 
" portioned to the case given in evidence." In Bruce v. Rawlins 

3 Wils. 6 I, Yates J. says, " the case must be very gross and the 
"damages enormous, for the Court to interfere." In Coffin v. 

·Coffin 4 Jlllass. 1, Parsons C. J. says, "before we can set aside 
" this verdict on account of these damages, we must infer from 

VOL, III. 41 



314 CUMBERLAND. 

Tompson v. Mussey. 

"their magnitude, ($2,500) under all the circumstances of the 
" case, that the jury acted intemperately, or were influenced by 
" passion, prejudice or partiality." In Southwick v. Stevens 10 
Johns. 443, the Court say, that in actions for libels and torts, 
they will not set aside a verdict on the ground of excessive 
damages, unless they are flagrantly outrageous and extrava
gant. In .McConnell v. Hampton 12 Johns. 234, Thompson 
C. J. says, "that to justify the Court in granting a new trial in 
" cases of torts, the damages ought to appear outrageous, and 
"manifestly to exceed the injury, and such that all mankind 
,. would at once pronounce unreasonable, and induce the Court to 
"believe that the jury must have acted from prejudice or par
" tiality ;"-anr.l Spencer J. says," tr, justify the granting ofa new 
"trial the damages must be flagrantly outrageous and extrava
" gant ; evincing·intemperance, passion, partiality or corruption." 
This case was cited by the defendant's counsel. It was an action 
of assault, battery and imprisonment by the defendant a military 
commander. The jury gave a verdict for $9,000,-and the 
Court granted a new trial on the ground that the damages were 
excessive ; it appearing that little or no personal violence and 
injury had been done, though there was imprisonment and highly 
abusive language, threats and insults. 

Comparing the facts in this case with the principal part of 
those cases which have been above noticed, and applying the prin
ciple of law as to granting new trials for excessive damages, as 
laid down in those cases, we are to decide whether the present 
eause is presented to us as coming within the range of the prin
ciple. The plaintiff's damages have been estimated by two 
successive juries in diff ercnt Courts-and· there is a difference of 
fifty dollars only . between the two estimates. The verdict in 
this Court having been given for the larger sum. The jury had 
before them all the facts, in relation to the plaintiff's injuries 
in point of property, character and feelings ; and to the defen
dant's disposition to effect his purpose of causing the plaintiff's 
conviction ; and to the measures which he adopted with a view 
to accomplish that purpose ; and also the evidence in relation to 
the character and property of the defendant. Looking at all the 
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facts, we do not feel ourselves authorized to say that the dama
ges are excessive, extravagant, and flagrantly outrageous, or that 
the jury were actuated by any reprehensible motives; this motion 
at common law therefore, cannot be sustained. 

There is one other idea stated by the counsel when comment
ing on the Judge's instructions to the jury, on the subject of dama
ges, and the circumstances which they might take into considera
tion. He instructed them that they might, among other things, 
notice the ignominy of being arrainged at the bar of justice as au 
offender against the law. And why might they not? Was it no 
ignominy to be arraigned on indictment for neglecting a duty 
which _he had solemnly sworn to perform ; and on a charge affect
ing his character as an officer in the town ? We see no impropri
ety in this allusion. He stated only what was a fact, and 
informed them they might consider it in their estimate of dama
ges. I~ will thus be seen that it differs from the case of Sampson 
v. Smith 15 Mass. 165, cited by the defendant's counsel. There 
the Judge intimated his opinion to the jury upon a point of law, 
the natural and obvious tendency of which was to incline the jury 
to give greater damages than they would otherwise probably 
have assessed. As the Court on reviewing this intimated opinion 
were all satisfied it was incorrect, they .set aside the verdict and 
granted a new trial, so that another jury might estimate the dam
ages upon those principles of law applicable to the character and 
authority of the defendant, as master of a vessel. 

Our opinion-is that neither of the defendant's motions can pre
vail, and accordingly there must be judgment on the verdict. 
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ROBISON vs. SWETT & AL. 

A deed•void on its face, if it be registered, and the grantee enter on a part of the 
land and continue openly to occupy and improve it, is admissible as evidence of 
the extent of his claim. 

Where the acts of ownership, and conduct of a person claiming adversely a title to 
wild lands, being unknown to the true owner, amount only to successive trespas
ses, they become, when known and acquiesced in by him who has the right, 
sufficient to constitute a disseisin. 

Where, in trespass quare clausum fregit, the question turned upon the nature and
duration of the plaintiff's possession:of the land ;-it was held that evidence of 
the allegations in the writs in former suits against him, brought for the benefit of 
the present defendant, in which he was charged as a disseisor, was admissible, in 
connection with other circumstances, to shew knowledge on the part of the 
defendant and his grantors of the nature and extent of the plaintiff's claim. 

An entry into land, to defeat a disseisin, should be made with that intention i ~mffi
ciently indicated either by the act, or by words accompanying it. 

Tms was an action of trespass qua1'e clausum fregit, in which 
the issues were-I. not guilty ;-2. that the close was the soil 
and freehold of Swett one of the defendants ;-3. that it was the soil 
and freehold of Swett and others, of whom the plaintiff was one. 

It appeared in evidence that the lots in question, which were 
in Bridgton, belonged~to the original right of Thomas Poor, having 
been drawn to him in 1767, and confirmed in 1783; to hold in sev
eralty, and that he, by deed dated .}JI/arch 16th, 1768, and, 
recorded .Jvlay 30, 1811, conveyed the premises to Col. Poor;
that this Col. Poor died in October or N'ovember 1804 ;-that his 
heirs at law executed a deed .Ma,rch 12, 1810, which was record
ed .9.pril 21, 1810, conveying the same lots to one Webb and 
Swett the defendant, under which the defendants justified ;-and 
that they were still wild and uncultivated lands 1 and were never 
inclosed within fences. 

To maintain the issues on his part, the plaintiff offered in evi
tlence a deed dated Mm·ch 4, 1 784, and recorded four days 
afterwards, made by Benjamin Kimball, Enoch Perley and James 
Stei,ens, styling themselves a committee of the proprietors of 
.Bridgton to make sale of the lands of delinquent proprietors, and 
conveying to Thomas Robison, father of the plaintiff, whose right 
the plaintiff held, certain lots in Bridgton, and among them the 
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lots in question. To the admission of this deed the defendants 
objected, because no authority was shewn in the grantors to exe .. 
cute it; but Preble J. before whom the cause was tried, admitted 
it to be read to the jury, instructing them that it di<l not convey 
the title of Poor, but was evidence of the extent of the plaintiff's 
claim. 

The plaintiff also offered the same Enoch Perley as a witness, 
who was objected to, on the ground of his liability on the covenant~ 
in the above deed; but on his producing a release of that liability 
from the plaintiff, made since the pendency of this action, he was 
admitted. Testimony was adduced on behalf of the plaintiff, 
tending to shew that Robison the father, and after him the plain
tiff, had always maintained an exclusive occupancy of the lots, 
having· an agent in their neighborhood to look after them ;-that 
the lots lying near the forks of the road, and being therefore· 
exposed, peculiar care had been taken to protect them from 
trespasses ;-that he had paid all the taxes assessed upon them 
to the present time ;-and that since the year 1805, he had 
occasionally taken timber from them. He also endeavored to 
prove that though Poor well knew of the sale of the lots to Robi

son, and of his claim and exercise of acts of ownership over them, 
he never did actually interfere, or disturb the possession claimed 
by Robison under his deed. It appe_ared, however, that as Poor 

was once passing t.o Bethel along the public highway leading over 
these lots, he asked his agent, then in company, " if that was the , 
"]and which was or had been his ?" This, the defendants con
tended, was in law an entry on the land. It also appeared that 
Poor, at some time which was not distinctly ascertained, instruet
ed his agent not to pay any more taxes upon these lots, for he 
should get them back again ;-and the agent said he had paid no 
taxes on them since 1775. Poor was much dissatisfied, and made 
great complaints of the manner in which he had been treated 
respecting his lands ; and in 1804, instructed an agent to obtain 
minutes of the sale of the lands in question, and of others, that he 
might know the purchasers. It also appeared that Enoch Poor, 

one of the heirs at law of Col. Poor, after his father's death, 
came to Bridgton 18 or 20 years ago, and offered to sell these 
lands, stating that he claimed them, and that the sales were 
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illegal. But no actual entry, or intermeddling with the posses
sion, by either of the Poors or any person in their behalf, was 
proved, unless the act of Col. Poor in riding along the highway 
over the lots, as above stated, constituted such entry. 

Farther to show to the jury that by those interested adversely 
to the plaintiff he had always been regarded and treated as in the 
actual possession and occupancy of the lots in question, the plain
tiff offered in evidence an original writ of right, dated June 4, 
1810, prosecuted against him by Swett, the defendant, and Webb, 
for their own benefit, in the name of the heirs atlaw of Col. Poor, 
who was therein alleged to have died disseised, and the present 
plaintiff alleged to be in possession ;-(see Poor~· al. v. Robison 
10 Mass. 131 )-also a similar writ dated May 20, 1813. 

These writs, though objected to, the Judge admitted to be read 
for the purpose above stated; each suit, after pending some time 
in Court, having been abandoned by the demandants. 

The plaintiff also offered in evidence an agreement entered 
into in behalf of said Swett and Webb, in a suit instituted by them 
against Enoch Poor o/ al. and filed in the Supreme Judicial Court 
at .November term 1813, in the county of Essex; (see Swett o/ al. 
v. Poor o/ al. 11 ,]Jfass. 549,)-in which agreement it is admitted 
that the present.plaintiff was in possession of these lots claiming 
by an adverse title, at the time of the death of Col. Poor, and at 
the time of the execution of the aforesaid deed from his heirs at 
law. This also, though objected _to, the Judge allowed to be read 
as evidence, in the nature of a confession on the part of Swett of 

the facts therein stated, so far as the present plaintiff was con
cerned. 

Upon this evidence the Judge instructed the jury that the riding 
along the highway, as Col. Poor was proved to have done, and 
making the inquiry he did, was not an act which amounted in 
law to an entry;-that the recording of his deed from Kimball, 
Perley, and Stevens, by the grantee, was notice to Poor and all 
others whom it might concern, of the nature and extent of his claim, 
and that he intended to hold the land; but that it availed nothing 
by way of passing Poor's title ;--that in order that it should avail 
Robison, it was necessary he should go into actual possession under 
it, and continue to occupy and hold the lands;-that these lands 
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being wild and uncultivated, the jury were not to expect the same 

evidence of occupancy which a cultivated farm would present to 
them; -but that facts and conduct on the part of a person exer
cising acts of ownership and claiming, adversely, title and 
possession, would amount in law to possession of the land, a~d 
disseisin, if known and acquiesced in by him who has the right; 
when, ifunknown and not acquiesced in by such party, they would 
not amount to such possession and disseisin, but only to successive 
trespasses ;-that the two writs of right and the agreement were 
not conclusive evidence, but were proper for the jury to consider 
as admissions and confessions of Swett, that Col. Poor died disseis

ed, and that Robison was in possession, claiming adversely;-and 
that if, from the whole evidence, they believed that Robison went 
into possession under his deed, and had maintained a continued 
possession, exclusive and uninterrupted; and that however Col. 

. Poor might complain, he never did actually interfere with the 
possession of the lots; they would find for the plaintiff ;-which 
they accordingly did; and the Judge reserved, for the considera
tion of the whole Court, the questions of law presented by his 
ruling upon the evidence, and his instructions to the jury. 

Hopkins, for the defendants. A.s the case finds that the legal 
seisin of these lands was once in Col. Poor, which was never con
troverted, it clearly follows, by well settled principles of law, 
that his heirs and assigns still have the legal seisin of the same 
land, unless they have been disseised. And this seisin carries 
with it the possession, unless there has been an adverse posses
sion ;-Proprs. Ken. Purchase v. Call 1 Mass. 484,-and it is 
always presumed to continue, until a disseisin is proved. Same. 

v. Springer 4 Mass. 416. 
The question therefore is, whether the facts in the case shew 

a disseisin of Col. Poor; or such a possession in the plaintiff as 
would enable him to maintain trespass against him who has the 

lawful seisin ? 

The deed from Kimball and others to Robison ought not to have 
been admitted for either of these purposes, nor for any other pur
pose whatever;-because 1st. No authority is shewn in the 
persons styling themselves the proprietors' committee. 2d. Be-
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cause it appears that the land had been set off to Poor in severalty 
many years before the assessments; and was not liable to be 
assessed by the proprietors. Bott v. Perley 11 Jl:fass. 169. · 3d. 
Nor was it competent evidence to shew the extent of Robison's 
claim, unless it be of a claim accompanied by an actual occupancy, 
or pedis possessio, an open, notorious, visible, and continued posses
sion, in defiance of the right owner. Little v. JJ,fegquier 2 Greenl. 
276. 4th. Nor for any other purpose; because, on its face, it 
appears that the proprietors had no seisin which they could con
vey; and that the lands, being the private property of a third 
person, were not liable to taxation. 

Neither was that deed legal evidence to shew the nature and 
extent of Robison's claim. The intent of the statutes of enrol
ment is to give notice of the alienation of lands, so as to protect 
bona fide purchasers. The recording of a deed could be but pre
sumptive notice, if the statute had not declared it sufficient. But. 
the deed to Robison discloses, on the face of it, a prior convey
ance or grant from the same proprietors to Poor; and places 
Robison exactly on the footing of a second purchaser with notice; 
whose deed, whatever may be its effect as to strangers, can have 
none against the prior grantee. To him it is no notice of an 
alienation, because he already himself has the title of the grant
ors, and could have no possible inducement to examine the registry 
to see if his grantors had made any subsequent conveyance, when 
they had no remaining right to convey. 

The other parts of the case do not shew any such acts in Robison 
or his agent as constitute an actual disseisin of Poor or his heirs. 
They are at best but equivocal, or are few and solitary instances 
of trespass, not amounting to an ouster; or, if they should be con
sidered as rising to the character of a wrongful possession, yet 
still they fall short of the legal evidence of a disseisin which will 
cast a descent, so as to take away the right of entry.-Here the 
counsel discussed somewhat at large, the doctrine of disseisin, 
1stating the difference between a disseisin and a wrongful posses
sion, and commenting on the following authorities. Co. Lit. 181, 
a. 153, b. note 288. Lit. sec. 279. Com. Dig. tit. Disseisin F. 
1, 2. .B.tkynsv. Horde 1 Burr. 107 . .Matthesonv. Trott Leon. 209. 
Blunden v. Baugh Cro. Car. 303. A disseisin, to take away the 
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right of entry, must be a disseisin in fact, by which the rightful 

owner has been expelled by violence, or by some other act which 
the law regards as equivalent.· Teller <y al. v. Bm·lis <y al. 6 

Johns. 197. A mere entry and attornment o,f tenants is not 

I enough. Livingston v. Delaney 13 Johns. 537. Nor is an inclos

ure by "lop-and-top" fence sufficient. Hardenburg v. Schoonmaker 
2 Johns. 230. And the doctrine of an adverse possession must be 

taken strictly, and every fact made out by explicit testimony and 
not by inference. Every legal presumption is in favor of a pos
session subordinate to the title. 9 Johns. 163. And to maintain 

trespass, the plaintiff must shew either a legal title, or an actual 
and continued possessi?n' known to the true owner. TVickharn V. 

Freernan 12 Johns. 183. Pray v. Clark 7 Mass. 381. Propr's 
Ken. Purchase v. Laborce 2 Greenl. 275. 

There being therefore no descent cast upon the heirs of Thomas 
Robison, the plaintiff has nothing in the lands; for the" occasion
al" entries on the lots, as stated by his agent, not being accom

panied with the right, are only detached acts of trespass; and 
even these were all subsequent to the death of Col. Poor, and 

were unknown to his heirs, who appear to have resided more than 
100 miles from their lands. These heirs became seised imme
diately upon the death of the ancestor;-Little v. Libby 2 Greenl. 
242-and no formal entry was necessary, because there was no 
adverse actual, visible, or continued occupancy ,-no surveys 
made, nor boundaries marked, nor fences erected, nor any other 
circumstance to awaken suspicion, except rumors, which exist
ing facts always contradicted. At all events, the evidence of acts 
done by Poor and his heirs is as strongly indicative of actual pos

session and claim of title, as any on the part of the plaintiff; whose 
possession being therefore at best but concurrent with the heirs of 
Poor, cannot he favored against those who have the right. Lang
don v. Potter 3 .Mass. 215. 

As to the writs which the Judge permitted to be read to the 
jury, they ought not to have been received as evidence of any 

fact alleged in them, because such allegations are not in truth 
the language of the party, he never being supposed to be versed 
in the abstruse principles of law on which his case is founded; 

but are merely the acts of the counsel who advised and drew the 

VOL, III, 42 
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writs. They _also were ma.de, as the evidence in this case shews, 

under a mistake both of law and fact; by which no man is bound. 

May v. Coffin 4 .Jlllass. 347. Warden 1,. Tucker 7 .Mass. 449. At 

the most, those V\~rits are only instances in which the party elected 
to consider himself disseised, for the sake of the remedy. And 

if the party in such case so elect, when the wr,ong done to him is 
no more than a trespass, it does not thence follow that the tres

pass is a disseisin. The admission of the statement of facts in the 

case of Swett~ al. v. Poor~ a,l. is open to the same objections. 

In cases of this description the statement is always drawn lvith 

reference to a single point, every extraneous fact being wholly 

disregarded, and the statement. discharged if found to be errone

ous; the admissions being taken as applicable to the particular 

case, and placed on the same footing with allegations repelled by 

protestando. To give them any greater effect would impair and 

perhaps ultimately dest,oy this most useful method of termina t

ing litigation, 

Fessenden and Deblois, for the plaintiff. The acts of ownership 

exercised by Robison upon the land, connected with the deed from 
Perley and others to him, and with the knowledge of Poor and his 

heirs, and of Swett, and their admissions and declarations of the 
fact, furnish sufficient evidence that Poor was disseised of the 
lands in question. To constitute a disseisin, an open and con

stantly visible possession in fact is not necessary; it is sufficient, 

in the case of uncultivated lands, that it be such an occupancy as 

the nature of the subject will admit; and of that notoriety that the 

owner may be presumed to know that there is a possession, 

adverse to his title. Propr's Ken. Purchase v. Springer 4 :Nlass. 
416. Boston Mill Corporation v. Bul:finch 6 Mass. 229. The 

adoption of a different rule, as urged by the defendants, would 

preclude the possibility of any disseisin of uncultivated lands. 

But with regard to such lands, those claims and acts of ownership, 

which, if unknown to the true proprietor, would amount only to 

trespass, become, when brought to his knowledge and acquiesced 

in by him, sufficient to constitute a disseisin. Pray v. Pierce 7 

Mass. 381. In the case at bar this knowledge in the owner of 

the land was a question fairly and properly submitted to the jury, 
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and is found by their verdict. But this' fact did not exist in any 

of the cases cited on this point by the counsel for the defendant, 
which therefore do not apply to the present. 

But the fact of disseisin was sufficiently evident from the ad
mission of the defendant himself, made of record in the case 
Poor~ al. v. Robison 10.Mass. 131, which is considered as settling 
the law of this point in the, present case. That such admissions 
are not to be retracted, is decided in Porter v. Hill 9 .]J,Jass. 34. 

The doctrine of disseisin by election cannot in this case avail 
the defendants; because that election, when once made, is bind

ing on the party making it, and he is not afterwards permitted to 
falsify the admission of record. Runnington on Ejectment 54, 55. 
Hence it is that an action of an higher nature, as a writ of right, 
is always a bar to one of inferior grade; for the bringing of such a 

writ supposes a right of entry in the tenant, as the bringing of a 
writ of entry supposes him in the actual possession. 

Neither can it be maintained, that the act of Col. Poot, in 
riding over the land, along the highway, amounted to an entry. 
Any act of the party, to have that effect, must be proposed and 
designed for.such end, and of a character distinctly to denote the 

intention with which it is done. It must be attended with a 

declaration of that intention ;-not a casual entry ;-but one made 
openly, formally, and animo clamandi. 3 Bl. Com. 17 4, 17 5, 
179. 2 Bl. Com. 209. 1 Cruise's Dig. 13. 3 Cruise's Dig. 
550. Ford v. Lord Grey 6 Mod. 44. 1 Inst. 245, b. Plowd. 
92, 93. 1 Saund. 319, note. Bul. N. P. 103. Skin. 412. 
Peake's Ev. 306. Jackson v. Schoonmaker 4 Johns. 390. Doe~· 
al. z,. Davis 7 East 311. Runnington on Ejectment 202. The 
conduct of Col. Poor, having none of thes1: attributes, does not 
amount to such an entry. The object, moreover, of an entry is 
to revest the possession in the true owner. But here the party 
was only on that portion of the land over which the public had 
lawfully acquired the easement of a road, and on which the plain
tiff could not have contested his right of entry. Here, both parties 
had equal rights, and Poor, for aught appearing to the contrary, 
was·merely enjoying the common privilege of the public highway. 

It is conceded that nothing passed to Robison by the deed of 
Perley and others to him; but being registered it was properly 
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admitted to shew the nature and extent of his claim; and so fal' 
as the nature of the case would admit, it was tantamount to an 

actual occupancy, open and continued. 

Hopkins, in reply, commented on the facts in the case, to shew 
that whatever Col. Poor might be bound to infer from the registry 
of the deed to · Robison, the existing situation of the land would 
justify him in the belief that all pretence of claim under that 
deed was abandoned, there being no survey, mark of boundaries, 
or other vestige of adverse possession. And he argued that 
though a deed recorded, accompanied by a visible occupancy of 
part of the land, may be received as evidence of the extent of 
the grantee's claim to the tr.act thus occupied; yet no decision had 
gone so far as to give that effect to a deed of wild land, where the 
claimant had exerci£ed none of the visible and unequivocal acts 

of ownership. 

He also insisted that the allegations of record in the former 
suit concerning these lands ought not to be regarded in any othr 
light than as legal fictions, devised for the purposes of justice in 
those particular actions. If similar allegations in other cases are 
to be taken as conclusive and binding on the parties, the confes
sion of lease, entry and ouster, in ejectment, might always stand 
as evidence of an actual demise; and the averrnent of the Joss of 
a ship, in an action of trover against the master, would support 
him in a claim against the owner for salvage. Besides, the suit 
in that case was subsequently discontinued; and it was never 
supposed that a writ of right, thiis terminated, was a bar to another 
action. 

The arguments, of which the fore going is a brief abstract, hav
ing been submitted in writing during the vacation, the judgment 

of the Court was delivered at the ensuing .!J.ugust term in Oxford 
by 

WESTON J. An entry into la-nd, to purge a disseisin, should be 
made with that intention; and such intention should be sufficiently 
indicated, either by the act itself, or by words accompanying the 
act. Coke Lit. 49, b. 255, b. The act of Col. Thomas Poor, 
in riding along the public highway, which passed over these lots, 
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and there making inquiry about them, seems to have none of the 
properties of an entry of this ·description; and this point therefore, 
though taken at the trial, has not been urged in argument. 

Certain objections are made in this case to the competency of 
a part of the testimony. A release having been given to Enoch 
Perley, by which his interest was removed, his competency as a 
witness was thereby restored. Evidence of the institution and 
prosecution of former suits, in relation to the title now in contro
versy, although by no means conclusive, and certainly open to 
explanation, was in our !)pinion admissible, as tending, in connec
tion with other circumstances, to shew a knowledge on the part 
of Swett, and those from whom his title is derived, of the nature 
and extent of the plaintiff's claim. 
' The deed from Kimball and others to Thomas Robison, the 
father of the plaintiff, although not received as evidence of title, 
was admitted to shew the extent of the plaintiff's claim. That 
a deed frpm a party not having title, if duly registered, and if the 
grantee enter upon the land under his deed, and continue openly 
to improve and occupy a part of it may, in connection with such 
occupation, be considered as a disseisin of the true owner, is 
admitted as law, both in the case of Little v . .Megquier and the 
Proprietors 1,. Laboree, cited in the argument. The tenant in such 
case, entering under claim and color of title, is regarded by the 
law with more favor than a mere naked disseisor, and is there
fore entitled, as to all the land described in his deed, where there 
is no opposing possession, to the full benefit and protection of the 
statute of limitations. The jury in this case having found, under 
the direction of the Judge, that Robison the elder did go into pos
session of the land under the deed in question, and did continue 
to occupy it, the deed in our opinion, being duly recorded, was 
properly admissible as evidence of the extent of the plaintiff's 
claim. 

The presiding Judge instructed the jury "that, if from thP
" whole evidence, they believed that Robison went into posses
" sion under his deed; that he had maintained a continued posses
" sion exclusive and uninterrupted, and that however Thomas 
" Poor might complain, he never did actually interfere with the 
" possession of the lots, they would return their verdict for the 
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-' plaintiff." This direction does not appear to us to be at vari
ance with the principle~ of law, or of adjudged cases. Whether 

· the jury ought thus to have found, is not one of the questions 
before us. No motion to set aside the verdict as against evidence, 
if made, could be sustained, as it appears that a part only of the 
evidence is reported in this case. 

The deed, from which the plaintiff has deduced his title, had 
been executed for nearly forty years, prior to the commencement 
of this action; the grantee had exercised acts of ownership under 
it; these facts were known to those under whom Swett, one of the 
defendants, claims; and no entry was made, or opposing. claim 
effectually set up by them against the p]aintiff 's titre. It might 
be a question whether, if the case required it, legal presump
tions, under these circumstances, in aid of a deed so ancient, 
might not, in accordance with precedents, be resorted to; but 

upon this point we give no opinion. 
The motion for a new trial is not sustained, andjudgment is to 

be entered on the verdict. 

NoTE. The Chief Justice, having formerly been of counsel, did not sit in this 
cause. 

LEWIS & AL. app'ts. vs. w~ EBB, adrn'r. 

The Legislature of this State have no authority, by the Constitution, to pass any 
act or resolve granting an appeal or a new trial in any cause between private 
citizens, or dispensing with any general law in favor of a particular case. 

AT the last .]Jfay term, on opening this case, which was an 
appeal from a decree of the Judge of Probate, granted by virtue 
of a resolve of the legislature, it appeared that the appellants 
were surelies of Joshua Webb on his bond, as administrator on the 
estate of his father, Jonathan Webb, deceased ;-that the admin
istrator had become insolvent ;-that after his insolvency, viz . 
.flpril 29, 1819, he was .induced to settle an account at the Pro-
·bate office by a decree of the Judge, charging himself with about 
nine thousand dollars, for mill rents growing due and received 
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since the decease of the intestate, and seven years' interest 
thereon; and for debts due from the administrator to the intes
tate at the time of his decease, and for interest thereon since 
that time to the settlement of the account ;-that of the nature 
or existence of this account, or of the decree thereon, the bonds
men had no knowledge till long after the time allowed by law to 
claim an appeal had elapsed ;-that on discovery of their liability 
by law to pay the amount of the decree so obtained, they applied 
to the legislature for relief; and procured the passage of a 
resolve Feb. 17, 1824, granting them the right of appeal from 
the decree of the Judge of Probate, and directing and authoriz
ing him to allow, and this Court to sustain, proceed, and decree 
in the same, in the like manner as if the appeal had been claimed 
and granted on the day of making the decree. 

Longfellow and Greenleaf, for the appellants, were called upon 
\>y the Court to shew on what constitutional grounds this appeal 
could be sustained, if the granting of it was a judicial act ; the 
Legislature being expressly prohibited from exercising any func
tions of the judiciary, by the constitution, art. 3, sec. 2. 

To this point they argued, that this provision of our constitution 
was substantially the same with that of the bill of rights, art. 30, 
in the constitution of Massachusetts, under which appeals, reviews 
and new trials had been granted in very many instances, which 
they cited ;-that when a similar provision was inserted in the 
constitution of this State, it was adopted together with its uniform 
and well known contemporaneous exposition ;-and that if this 
exposition was not intended to have been received together with 
the article, a different' language would have been used. 

The case of .Merrill v. Sherburne 1 .fl.dams 199, in Ncw-llamp-e: 
shire, they said was no authority to the contrary ; because in that 
State the practice had not been uniform, the right of the legisla
ture to grant new trials having been denied by the Courts on 
various occasions ever since the adoption of their constitution m 

p92. 

Emery, on the other side, denied the validity of the resolve ; · 
maintaining that it ,,·as unconstitutional, because it disturbed the 
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rights which were already vested under the decree of the Judge 
of Probate,-was retrospective in its operation,-and ,vas in 
effect a repeal, pro hac vice, of the general laws. Constitution 
of .Maine, art. 1, sec. 1 I. It is also a judicial act, and therefore 
transcends the powers of the legislature, to which this authority 
is expressly interdicted by art. 8, sec. 1, 2. See Davis v. Davis 1 
Pick. 206. Any change in the common law course of proceed
ings in trials was viewed with jealousy in England, as early as 
the reign of Hen. 4. 3 Reeve's Hist. Eng. law, .227,-and all 
attempts to impair the obligation of contracts, or infringe vested 
rights by legislation, are resisted with vigor by the Judges both 
of that country and of this. 2 Show. 17. Coitch v. Je.ffries 4 Burr. 

2460. It is not supposed, for a moment, that the. legislature 
ever intend to give their laws that effect. 1 Tucker's Blackst. 416. 
5 .Mass. 534. Holden v. James 11 "7Jfass. 396. .Merrill v. Sher

burne I .9.dams 199. King v. Dedham Bank 15 Mass. 454. 16 
Mass. 84, 270. Dash v. Van Kleick 7 Johns. 477. 8 Johns. 520. 
Federalist, No's. 33, 44, 47, 81. 'Whatever may have been the 
practice under the colonial charters, in which the legislative and 
judicial departments are frequently confounded, or from whatever 
causes the same irregularities may have been continued under 
the constitution of the parent State, the language of our own 
constitution is too explicit to be misunderstood, and too impera
tive to be disregarded. 

MELLEN, C. J. at the .Hugust term this year in Oxford, deliv
ered the opinion ofthe Court as follows. 

This cause assumes an importance from the very nature of the 
question before the Court ; because it has immediate respect 
to the boundary Jines of those powers which are given by the 
constitution of this State to the legislative and judicial depart
ments. These lines are not drawn in the constitution with dis
tinctness, but by the use of certain general expressions, which 
will be presently considered. It seems at the present day to be 
an established principle in our country, as we1l as in many other 
parts of the world, that the three great powers of government, 
the legislative, the executive, and the judicial, should be pre-



MAY TERM, IS~. 329 

Lewis & al. v. Webb. 

served as distinct from, and independent of each other, as the 
nature of society, human imperfections, and peculiar circumstan 
ces will admit. And the more this independence of each depart
ment, within its constitutional limits, can be preserved, the near
er the system will approach the perfection of civil government, 

_ and the security of civil liberty. Thus the wisdom and virtue of 

society are <;alled upon to give strength and support to this vital 
principle ; thereby guarding the system against those disorders 
and diseases which are too apt to endanger its stability and de
range its operations. The science of government has gradually 
become better understood, by a careful attention to the lessons 
of experience ; and those who framed the constitution of the 
Uni.ted States and of this State have acted under the influence 
and been guided by the dictates of this best of instructors. The 

same remark is applicable to most of the States in the Union. 
The first section of the third article of our constitution is in 

these words ; viz. "The powers of this government shall be 
"divided into three distinct departments ; the legislative, the 

'' executive, and the judicial." The second section of the same 
article declares that "no person or persons belonging to one of 
"those departments, shall exercise any of the powers properly 
" belonging to either of the others except in cases herein ex
" pressly directed or permitted. It is not necessary for us on 
this occasion, to particularize the cases thus expressly excepted; 
because none of them are deemed to have any bearing upon the 
:point to be decided in this cause. 

The first section of the fourth article of the third part of the 
constitution authorizes the legislature "to make and establish all 
reasonable laws and regulations for the defence and benefit of the 
people of this State, not repugnant to this constitution, nor to that 
ef the United States. Under this grant of power from the peo
ple to the legislature all constitutional resolves and public and 
private, or general and special laws are enacted. 

The first section of the sixth article of the fourth part of the 
constitution declares that " the judicial power of this State shall 
"be vested in a Supreme Judicial Court, and such other Courts 
" as the legislature shall from time to time establish.'' 

VOL, III. 43 
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The nineteenth section of the declaration of rights declares 
that "Every person, for an injury done him in his person, repu

" tation, property or immunities 11 shall have remedy by due course 

"of law." 
By the laws in force at_ the time said resolve was passed, the 

judicial power was vested in this Court, the Court of Common 

Pleas, the Court of Probate, and to a limited extent, in Justices 
of the Peace ; the three latter jurisdictions having been created 
by the legislature, pursuant to the above cited provision of the 
constitution. The Court of Sessions has no jurisdiction in cases 

between party and party. Thus, it appears that all the judicial 

power, has been distributed by the constitution and the laws, and 
vested in the manner before mentioned. No judicial · power has 

been left residing in the legislature ; though in cases of impeach

ment the constitution vests such power in one branch of it, viz. 

the Senate. 
Again by the law in force in Massachusetts at the time the 

decree of the Judge of Probate was passed, and which so contin
ued in force there, and in this State until re-enacted by our 
legislature,. Stat. 1821, ch. 51, sec. 64, it is provided " that any 
" person aggrieved at any order, sentence, decree or denial of 
"any Judge of Probate in any county, may appeal therefrom to 
"the said Supreme Court of Probate, provided such appeal be 
"claimed within one month from the time of making such order, 
"sentence, decree or denial, and bond be given and filed in the 
"probate office by the appellant within ten days after such_appeal 
"shall be claimed, and granted, for the prosecution ther~of to 
"effect at the next Supreme Court of Probate, and for paying 
" all intervening costs and damages, and such costs as the said 
" Supreme Court of Probate shall tax against him." As has 
been before stated, no appeal was granted or claimed according 
to the above provision ; nor till since the resolve in question was 
passed. 

We have thus collected and arranged the foregoing passages, 
or extracts from the resolve, and our own constitution ; and also 
from the statute of this State and .Massachusetts, on the subject of 
appeals from decrees of Judges of Probate ; and have also stated 
how the judicial power of the State has been parcelled out, and 
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where it has been vested ; and we apprehend that by a careful 

consideration of these, in connection with certain fundamental 

principles, we may arrive at a safe and satisfactory conclusion. 

The general question submitted to our decision, in this cause, 

seems to be divisible into three inquiries ; viz. 

1. What is the nature of the power exercised by the legisla

ture in passing said resolve : is it of a legislative or judicial 
character ? 

2. If of a legislative character, is the resolve unconstitutional, 

or retrospective and void, on the ground that it affects, disturbs 

and destroys the vested rights of third persons ? 
3 . .Is it competent for the legislature in the ex_ercise of their 

legitimate authority, to sus-pend the operation of a general stand• 

ing law, in favor of one or more individuals ; leaving it in full 

force as to all other persons ? 

As to the first inquiry, we would observe as has been before 
intimated, that the terms used in the first section, as to three 

departments of government are general ; and the phraseology of 

the second section prohibiting the inteference of the depart

ments, is also general. Hence as in the iIJ.stance before us a 
question arises ;-what ""exercise of power by those belonging to 

one department, is to be considered as an invasion of the province 

of either of the other departments 1 In repJy to this it may be 

said at once, that if the legislature undertake to exercise judicial 
power, they invade the province of the judiciary ; because the 
constitution and the laws have placed all the judicial power in 
other hands. But the question returns; did the'legislature exer

cise a judicial power in granting to the appellants the right of 

· appeal 1 In form they did not, but if it was such in substance 

and effect, it would clearly be a violation of the spirit if not of 

the very language of the constitution. 

'\Vhatever may be considered the nature and character of the 

decree,· since the appeal was claimed, it is very clear that, at 

the time the legislature passed the resolve, it was in full force 

and virtue ; and had been for almost five years. The rights of 
heirs or creditors in the subject matter of that decree vested 

when it was passed, and so remained undisturbed until the resolve 
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professed to grant the appellants leave to disturb them. The 
ordinary and legal consequence of an appeal is, to vacate at once, 
the judgment or decree appealed from. Has that effect been 
produced in the present instance? Or is the decree of the Judge 
of Probate in full force now, and the adm:nistrator liable to have 

a second decree passed against him by this Court on the same 
account ? Such a decree passed in this case by us, would not 

operate to relieve the administrator from the effect of the exist
ing decree, unless the resolve, and the appeal claimed in virtue 
of it, have completely vacated that decree ; and if it is not 
vacated thereby, why is it not a bar to all proceedings in this 
Court when relied upon as such. In fact this appeal cannot be 
sustained on any other principles, than that of its having produced 
the usual effect of an ordinary appeal ; that is, having vacated 
the decree below. And can the legislature, by a mere resolve, 
set aside a judgment or decree of a Judicial Court, and render it 
null ond void? This is an exercise of power common in Courts 
of law; a power not questioned ; but it is one purely judicial in 
its nature, and its consequences. It is one of the striking and 
peculiar features of judicial power that it is displayed in the 
decision of controversies between contending parties ; the settle
ment of their rights and redress of their wrongs. But it is urged 
that the resolve is not liable to objection on constitutional ground; 
that the authority exercised by the legislature is not in any de
gree judicial ; that the resolve goes no farther than to authorize 
a re-examination of the cause, to empower one judicial Court to 
review the proceedings of another judicial Court by way of ap-
1rnal, and thus to do complete and final justice to all concerned. 
It is true the resolve does not in terms, purport to transfer prop
erty directly from one man to another by mere legislative 

· authority ; but it professes to grant to one party in a cause, which 

has been, accorcling to existing laws, finally decided, special 
authority to compel the other party, contrary to the general law 
of the land, to submit his cause to another Court for trial ; the 
consequence of which may be the total loss of all those rights and 
all that property which the jud:~ment complained of had entitled 
him, and those claiming through or under him, to hold and enjoy .; 
that is to say, it professes to accomplish in an indirect and circui-
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tous manner, that which the existing laws forbid, and which by 
a direct and legal course cannot be attained ; and to perform an 
act respecting a cause between party and party ; an act there
fore of a judicial character, in the simple form oflegislation. Caa 
this be correct legislation'? Can such a law be reasonable within 
the meaning of that term, as used in the constitution in the grant 
of legislative power '! We trust there is more harmony than th~ 
between the principles of morality and those of the constitution 
and the common law. A law is defined as "a rule of civil con
duct." 1 Bl. Com. 44. Hence it must in its nature be general 
and prospective ; a ru]e for all, and binding on all. It is the 

province of the legislature to make and establish laws ; and it is 
the province and duty of Judges to expound and apply them. 

I~ addition to what has been remarked under this head, it may 

, be observed that there is no occasion for this species of particular 
legislative interposition. The cause of justice does not require 

it. If the general law which gives authority to the judicial 
Courts to grant reviews, in special cases, is not sufficiently com
prehensive in its terms or provisions, let this discretionary juris
diction be enlarged, so as to embrace all those cases where a 
new trial ought to be had; but let all the citizens be placed on 
the same level, and discuss the merits of their application before 
those tribunals where facts can be investigated and p,rinciples 
uniformly applied ;-in that forum where, if a revievv should be 
granted, the cause would undergo its final investigation anq 
decision. The genius of our government and the nature of our 
civil institutions are such as to render it most proper that all 
questions between litigating parties should be discussed antl 
decided in a judicial Court ; there is the place to settle ques
tions of law ; and though they have often been presented to the 
legislature for their determination in the form of applications for 
new trials, nothing but a familiarity with this mode of proceeding 
prevents our perceiving at once its impropriety and violation of 
the spirit of our constitutional provisions. The counsel for the 
appellants have appealed, by way of argument to this practice in 
Massachusetts. To this several answers may be given. The 
practice commenced under the provincial government ; and the 
power seems to have been exercised by the legislature at that 
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time on the same principles as it is by the British Parliament ; 
no constitutional restraints in either case, existing to prohibit that 
course of proceeding. After the constitution of .Ji-Jassachusetts 
was adopted, the practice may have been continued. Prior to 
the year 1788, the Supreme Judicial Court vrere not authorized 
to grant reviews ; but they have been ever since, and so has this 
Court since its first organization. Before that time the power, 
if it resided any where, was supposed to reside in the legislature; 
and there is no proof before us that the power was denied. It 
has, no doubt, been exercised in many cases, and been followed 
by acquiescence. The legality of this jurisdiction seems not to 
have been denied till in the case of Holden v. James 11 .Mass. 396. 
The reports do not furnish us with any other decisions on the 
point. But mere acquiescence in the exercise of this power is 
no proof, under existing circumstances of its legitimacy. If in 
any of those cases where the legislature granted new trials, the 
question of constitutional authority, had been subjected to the 
critical examination which was had in the above case of Holden 1J. 

James. the result would probably have been the same. In this 
State the question is open, and ought now to be decided on its 
intrinsic merits, with all due deference to those who have estab
lished certain constitutional boundaries, beyond which the public 
good demands that neither of the departments of government 
should pass. 

It has been urged that a question almost precisely similar to 
this has been settled by the Supreme Court of the United States 
in the case of Calder and wife v. Bull ~- al. 3 Dall. 386. 0 n 
examination, the cases differ essential1y. At the time the legis
lature of Connectiwt granted the appeal in that case, their 
authority was derived from the charter. The people of the State 
had formed no constitution, and the legislature of course ,.vere 
not restrained by any constitutional provisions, as is the case in 
this State. Several of the Judges, in giving their opinion, relied 
on this circumstance, and the usage shewing that the legislature 
had long exercised this species of judicial power. Such also was 
the view of this case taken by the Supreme Court of .lvew-Hampw 
shire in the case of .lJferrill, adm'.'r v. Sherburn ~- al. 1 N. H. Rep. 
199. The appellants therefore can derive little or no support 
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from decided cases. We must settle this case on principles. 

As to the second inquiry, we perceive that many remarks and 
argumentt· particularly applicable to it have been anticipated 
in our consideration of the subject of the first inquiry. In the 
case of Propr's of Ken. Purchase v. Laboree ~- al. 2 Greenl. 275, 
we have decided that a law retrospective in its operations, 
acting on past transactions, and in its operation disturbing, im
pairing, defeating or destroying vested rights, is void, and can 
not and must not receive judicial sanction. We refer to that 
case for the reasons on which our opinion is founded. w· e have 

intimated in what manner the resolve is objectionable on this 
account. The decree of the Judge of Probate had settled all 
questions in relation to the account of the administrator which 
was the subject of the decree; and as no appeal was legally 
claimed, by the law of the land the door of investigation was com
pletely closed; so that the account was not examinable in any 
form, by any judicial tribunal. Such a decree js a legal title to 
all claiming under it, or beneficially interested in it. If for in
stance by that decree the administrator stood charged with a 

balance in his hands of five thousand dollars, the disturbance of 
such decree would necessarily endanger and perhaps destroy the 
vested rights of heirs or creditors, in that sum. If by such a 
legislative act as the resolve in question, an existing absolute de
cree or judgment could be vacated, and persons interested therein 
be deprived of their riglits in this summary manner, what security 
does the citizen enjoy in virtue of the section of the declaration of 
rights before cited, viz. " Every person for an injury done him 
" in his person, reputation, property or immunities, shall have 
" remedy by due course of law?" But, for the reasons before
assigned, we need not enlarge on this head of the cause; and there
fore proceed to the consideration of the third inquiry. 

All public laws, from th_eir very nature and effects, are to be 
considered as rules for future cases, prescribed for the benefit 

and regulation of the whole community. Laws of this description 
are considered as the guardians of the life, safety and rights of 
each individual in society. In these, each man has an interest, 
while they remain in force, an~ on all occasions he may rightfully 
claim their protoction; and all have an equal right to make this 
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claim, and enjoy this protection; because, according to the first 

section in our declaration of rig;hts, " All men are born equally 
"free and independent; and have certain natural, inherent and 

" unalienable rights, among which are those of enjoying and de
" fending life and liberty, acquiring, possessing, and protecting 

'' property, and of pursuing and obtaining safety and happiness." 
On principle then it can never be within the bounds of legitimate 

legislation, to enact a special law, or pass a resolve dispensing 

with the general law, •in a particular case, and granting a privi
lege and indulgence to one man, by way of exemption from the 
operation and effect of such general law, leaving all other persons 

under its operation. Such a law is neither just or reasonable in 

its consequences. It is our boast that we live under a govern
ment of laws and not of mPn. Uut this can hardly be deemed a 
blessing unless those laws have for their immoveable basis the 

great principle of constitutional equality. Can it be supposed for a 

moment, that if the le~islature s~ould pass a general law, and add 
a section by way of proviso, that it never should be construed to 
have any operation or effect upon the persons, rights or property 
of .9.rchelaus Lewis or John Gordon, such a proviso would receive 
the sanction or even the countenance of a Court of law? And 
how does the supposed case differ in principle from the pre
sent ? A resolve passed after the gener:il law, can produce 
only the same effect as such proviso. In fact, neither can have 
any legal operation, 

1 

The case of Holden v. James 1 I.Mass. 396, is 

a direct authority on this point. The Court there decided that the 

legislature have no authority, under the constitution, to suspend 
the operation of a general law in favor of an individual. Holden's 

right of action against James as administrator, was barred by the 
statute of limitations, which was en1cted for the protection of 

executors and administrators, in suits against them in these capac

ities; and the legislature on Holden's application, passed a resolve 
authorizing the Court to try and decide the cause in the same 
manner, and render the same judg:ment, as though the action hacl 
not been barred by the statute; and suspending the operation of 
the statute as to Holden's demands against the intestate. The 
Court observed that they could no! presume the legislature ex

pected them to render a judgment contrary to law; and as the 
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statute of limitations was in full force, and unrepealed, it could 

not be legally suspended as it regarded the plaintiff, and they 
accordingly nonsuited him. In the case before us, though the 

legislature by their resolve have not only authorized but directed 

this Court to sustain the appeal, and proceed and decide the 

cause in the same manner as though the appeal had been claimed 

and granted in due season; we cannot suppose they entertaine_d 

any doubt as to the propriety and legality of such proceedings; or 

presume that it was expected or desired that we should so sustain 

the appeal, and decree in the cause, unless warranted by law. 
The practice which has prevailed in Massachiisetts in respect to 

granting new trials by the legislature, has in some instances been 

followed in this State, though considered by those who have 

granted them as so sanctioned by usage, as to be a proper exer

cise of power; yet we are bound by our duty and our oaths to 
decide the question submitted on its intrinsic merits, when test
ed by the principles of the constitution and the law of the land. 

The question is important, and we have examined it carefully. 
The object has been to ascertain the will of the people, as ex
pressed in that constitution: and the true limits of those powers 
which they have granted to the three departments of government. 
This will and these limits being ascertained, the path of duty is 
plain, and it is the interest of all, that each branch should steadily 
pursue it. By pursuing this path ourselves, we have arrived at 
the conclusion, with which we feel satisfied, that, for the reasons 
stated in this opinion, the resolve in question cannot be deemed 
constitutional and binding on this Court, or entitled to its sanction; 
and accordingly we dismiss the appeal. 

Jlppeal dismissed. 

After the foregoing opm10n was delivered Preble J. observed 
that though he was not present at the argument of the cause, yet 
he fully concurred in the correctness of the conclusion at which 

his brethren had arrived; and the question decided, being an 

important and constitutional one, he thought it proper, on this 

occasion, to declare his concurrence. 

VOL. III. 44 
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DECKER vs. FREE.MAN & al. 

A vote of proprietors, authorising a committee to sell lands, empowers them also 
to make deeds, in the name of the proprietors. 

Of the form of a deed by a proprietors' committee. 

Tms was an action of covenant broken, against the defendants, 
in which the plaintiff claimed to charge them in their individual 
capacities upon the covenants in a deed which they made in pur
suance of a vote of the proprietors of Pearsontown; to which-they 

pleaded non est factum. 
The material parts of the deed were as fo1lows :-" Know all 

" men by these presents that the proprietors of the township 
" lately called Pearsontown, but now Standish-by Benjamin Tit
" comb, Samuel Freeman, and Joseph Holt Ingraham, a committee 
" legally appointed and empowered at a meeting of said proprie
" tors holden Jan. 11, 1791, to sell the remainder of the thirty 
" acre lots laid out to be given to settlers in said to,;vn, in con
" sideration"-&c.-" And the said proprietors for themselves, 
" their heirs, executors and administrators do covenant"-&c. 
-'~ In witness whereof the said proprietors by their committee 
" aforesaid, who subscribe this deed in the name and behalf of 
" said proprietors, have hereunto set their hands and sea]s"-&c. 
The vote referred to in the deed was produced and read, author .. 
izing the committee to sell the lands therein mentioned. 

WESTON J. before whom the cause was tried, directed the 
jury to find for the plaintiff, reserving the effect of the deed for 
the consideration of the whole Court, the parties agreeing that 
judgment should be entered as the Court should determine . 

.9.dams, for the plaintiff, contended that it was not the deed of 
the proprietors, because the committee had no authority to give 
deeds, but only to make contracts for the land;-and if the author
ity had been sufficient, it was not pursued, but the deed being 
signed and sealed by the individuals in their own names and with 
their own seals, it was their deed. Elwell v. Shaw 16 Mass. 42. 
t Greenl. 339. S. C. Stinchfield v. Little 1 Greenl. 231. 1Dane's 
Jl.br. 297. 1 Chitty Pl. 24. ,t Mass. 595. 
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Longfellow, for the defendant, replied that the authority to sell 

necessarily imported a power to make deeds;-Lambert v. Carr, 

9 Mass. and that a deed from quasi corporations of this kind, 
which have no common seal, could not be executed in any other 
manner than this. Wilks v. Back 2 East 143. Paley on .fl_gency 

I 52, 153, and cases there cited, But if it be not the deed of the 
proprietors, yet it contains no covenants in the name of the defend

ants, and they therefore are not liable in this action. 

WESTON J. at the .fl_ugust term in Oxford, delivered the opinion 
of the Court as follovvs. 

The case's of Elwell v. Shaw and of Stinchfield v. Little, cited 

in the argument, were well considered, after an elaborate exam
ination of the decisions bearing upon the question, from Combe's 

case to the more modern authorities. Whatever we may think 
of some of the principles there decided, if the subject were res 

integra, we consider the doctrine deduced and laid down in these 
cases as now too well settled to be shaken. But we are not dis
posed to extend it to cases, fairly distinguishable from those~ 

which have been cited. 

In Elwell v. Shaw, Joshua Elwell, having a power from Jonathani 
Elwell, undertakes to convey the land of Jonathan, but uses his 
own name in the deed, as attorney to Jonathan; " I the said 
Joshua, by virtue" &c. do hereby &c. At the close he says, " In 
",vitness whereof I have hereunto set the name and seal of the 
" said Jonathan" &c., but it is signed Joshua Elwell and a seal. 

In Stinchfield v. Little, the deed begins, " Know all men" &c. 
" that I Josiah Little, by virtue of a vote" &c. and in behalf of 
the Pejepscot Proprietors, he covenants, and at the close says, " I 
" the said Josiah Little, by virtue of the aforesaid vote, do here-

" unto set my hand and seal." · 
But in the case before us, every part of the deed is in the name 

of the proprietors. They grant; they covenant; and it closes 
with these words: " In witness whereof the said proprietors, by 
" their committee aforesaid, who subscribe this deed in the name 
" and behalf of said proprietors, have hereunto set their hands 
" and seals." The committee therefore <lo not act in their own 
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name; they act in the name of their principal; and that is all 

which the rule of law requires. In the case of Wilks v. Back 2 
Ea,st 142, it was decided that it was immaterial whether the 

deeu was signed A. n. for C. D. or C. D. by A. B. and that" there 

" is no particular form of words required to be used, provided the 

'' act be done in the name of the principal." The deed in 

this case has three seals. One would have been sufficient; but 

if the pro1wietors affixed their seal three times, instead of 0!1ce, 

we are not aware that the validity of the deed is thereby impair

Gd. The committee did not profess to use their own seals, but 

the seals of the proprietors. 
Upon full consideration, this deed does not appear to us to be 

the deed of the defendants. The verdict is therefore set aside, 

and a nonsuit is to be entered, and the defendants allowed their 

costs. 

--
THE INHABITANTS OF THE FIRST PARISH IN FREEPORT vs. BAR

TOL. 

Where an agreement concerning the sale of real estate is contained on two separ

ate papers, neither of which contains in itself any reference to the other, parol 

evidence is inadmissible to prove their connection. 

The doctrine of part performance is not admitted except in Courts of equity. 

Tms action was assiimpsit, for the price of two pews in a ne,v 

meeting house built by the plaintiffs. The first count was a gen

eral assumpsit, referring to a schedule annexed.-The second 

count stated that the 'defendant, in consideration of the plaintiffs' 

promise to build and finish a meeting house in Freeport, and make 

and finish therein, in a reasonable time? for the benefit and use of 

the defendant, two pews, one on the lower floor and one in the 

gallery, promised the plaintiffs " to pay them therefor" one hun

dred and ten dollars in nine installments, all of which were due; 

-and that the plaintiffs had performed their said engagement.
The third count was a special indebitat11s assmnpsit, for the same 

sum and interest, in consideration that the plaintiffs had made, 

finished and completed for the defendant two pews in their meet

ing house. The issue was non assumpsit. 
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At the trial, which was before the Chief Justice, the plaintiffs 
produced their book of records, from which it appeared that at a 
meeting Nov. 11, 1817, the defendant was chosen one of a com
mittee to view the old meeting house, and determine whether it 
was expedient to build or repair, and in what manner;-that Dec. 
2, 1817, the defendant was again appointed one of a committee 
to collect subscriptions, or devise some plan for building a ne\,
meeting house, on such spot as they might select;-that Dec. 13, 
this committee made a report to the parish, recommending that 
the materials of the old house be used as far as they would go, 
that a new plan be drawn, an estimate made of the expense, a 
proportionate value fixed to each pew, and the pews then sold at 
auction, each pew being set up at the price marked on the plan; 
-and designating the spot on which the house should be erected. 
This report was accepted, and the defendant, with others, appoint
ed a committee to make a plan and estimate, and receive a deed 
of the land designated, pledging the credit of the parish for the 
payment. At a subsequent meeting the day of sale of the pew 
ground was fixed to be on Jan. 3, 1818, and the defendant, with 
Samuel Holbrook and Nathan Nye were appointed a committee 
" to transact the business of selling the pews." The defendant 
was also appointed one of a committee to superintend the taking 
down the old, and the building of the new house. 

It appeared from the testimony of Mr. Nye, that at the sale of 
the pews on the day appointed, he acted as auctioneer, and the 
defendant as clerk; -that previous to opening the sale, he wrote 
down on' a piece of paper the terms of the sale, which were pub
licly read, but not signed by any person; and left it on the table, 
with the memorandum of the sales made by the defendant, and 
other papers, but it had since been lost or mislaid, and could not 
be found;-that these conditions were that the purchase money 
should be paid in nine equal payments at intervals of sixty days, 
with interest, and that notes should be given to the parish trea
surer for the amount ;-and that the record of sales was kept by 
the defendant on a separate paper.-This paper, being produced, 
was found to be without any title or caption, and to have been 
written partly by the defendant, without date, and partly by other 
persons at subsequent periods which were Llated. Among the 
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names on the list set down by the defendant was his own, thus
" No. 13, B. Bartol $86," and in another place in a column 
headed " gallery" was '-3, B. Bartol--24." The others were 
written in the sarrie manner. 

It also appeared that at a subsequent meeting, held Feb. 7, 
1818, the defendant was discharged at his own request from all 
the committees on which he had been appointed ;-that about 
the first of May following he removed to Portland;-that in .9.pril, 
before his removal, he paid to Nye, the treasurer, twenty-four 
dollars, being the price of the gallery pew, but gave him at the 
same time to un<lerstand that he should pay no more money ;
that he was afterwards often in Freeport, having a farm there ; 
but never gave any note, no! was requested to give one, nor was 
offered any deed, nor demanded one ;-nor was any other inter
course proved between him and the plaintiffs or their agents on 
this subject, except that a letter was sent to him Nov. 9, 1821, 
demanding payment, of which he took no notice. 

It was further proved that in July 1818, the meeting house, 
which was then nearly finished, was consumed by fire; and that 
another was soon after erected on the same site, on a similar 
plan, except that it was a few feet larger, and that the side pews 
stood obliquely to the outer walls. 

Upon this evidence the Chief Justice directed the jury to re
turn a verdict for the plaintiffs, reserving the questions of law 
made by the counsel for the defendant for the consideration of 
the whole Court. 

Longfellow and Greenleaf, for the defendant, argued in support 
of the following positions. 

1. The case shews no contract in writing ; and the suit being 
for the price of real estate, the defendant is not bound, according 
to the statute of frauds. The contract is void,-1 st. for want of 
rniituality, the plaintiffs not being bound, by any memorandum in 
writing, to give him a deed ; and it is of the essence of an 
"agreement" that it be so perfect as to give each party a reme
dy upon it by action. I Com. Di'g. 411 . .9.greement A. I, cited 
and approved by Ld. Ellenborough in Wain,,. Warlters 5 East 
16. Bromley v. Jejfrics 2 Vern. 415. .9.rmiger v. Clarke B1,nb. 
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111. Lawrenson v. Butler 1 Sch.~· Lefr. 20. Haddleston v. Bris

coe 11 Ves. 592. Champion v. Plumer 1 New Rep. 253. Buck
master v. Harrop 13 Ves. 456. I .Mad. Ch. 423-4. The oppos-• 

ing cases are only found in those States where a Court of Chan

cery is open, in which complete justice may be done ; and in 

Chancery the party seeking performance always offers on his own 

part to perform. But there being no Court of Chancery in this 

State, and the contract being made before the statute giving 

specific remedies in equity, the principle of mutuality ought to 

be followed, it being confessedly the best founded. Per Kent C. 
in Clason v. Bailey 14 Johns. 484. If the plaintiffs prevail, and 

refuse to give a deed, the defendant cannot recover back the 

money, it having been paid under a judgment. But 2dly, if th~ 

contract be mutual, yet it is imperfect, and therefore void; the 

paper signed not containing in itself any reference to the terms of 

the sale, nor disclosing the parties ; and parol evidence not being 

admissible to connect the iwo papers together. Clinanv. Cooke 

I Sch. o/ Lefr. 22. Hind v. Whitehouse 7 East 569. Boydell v. 
Drummond 11 East 142. Bailey o/ al. v. Ogden 3 Johns. 399 . 
.B.beel v. Radcliff 13 Johns. 2_97. Dodge i,. Lean 13 Johns. 508. 

Sherburne i 1 • Shaw 1 New Hamp. Rep. 157. 

2. Part performance does not render it valid. In the case of 
lands, the payment of money is not treated as part performance. 
1 Sch. o/ Lefr. 41. Nor is any other act which is equivocal, or 
which easily admits compensation. Frame v. Dawson 14 Ves. 

386. This doctrine, it is already admitted, has been extended 
too far in equity. I .JJ;Jad. Ch. 379. 2 Sch. o/ Lefr. 5. Grant v. 
Naylor 4 Cranch 235. And at law its application is totally deni

ed. 0' Herlihy v. Hedges I Sch. 4- Lefr. 123, 130. Kidder i,. 

Hunt 1 Pick. 328. 

3. But if it was a contract, and binding, it related only to the 

first house, which was destroyed by fire ; and not to the second, 

which was erected after the defendant left the town, and after 

he ceased to have any connection with the affairs of the parish. 

4. The new house being completed before the last day of pay
ment, and no time having been mentioned for executing the deed, 

the reasonable time was on payment of the last instalment ; and 
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the action being for this instalment, as well as for the others, a 
deed should have been 'tendered, and the tender averred. 

Orr and .Mitchell, on the other side, contended, 1st. That the 
contract at the time of sale of the pews was not aµ agreement for 
the sale of real estate, pews being merely qualified property;
Gay v. Baker 17 JJ!Iass. 435,-and the erection of a pew being in 
the nature of improvements only, which are not within the stat
ute of frauds. Frear v. Hardenbitrg 5 Johns. 272. 

2. If it were within the statute, it is sufficiently signed, the 
defendant being the agent of both parties, and his act being obli
gatory on both. 

3. But the true contract is found in the report of Dec. 13, 
18 I 7, in which the defendant is to be understood as engaging to 
purchase, and the parish to sell. The after designation of the 
pew fi~ished the bargain, and perfected the rights.of the parties. 
Coles v. Trecothick 9 Ves. 250. On the purchase of the real 
estate by the parish, each member became a cestui que trust. 
The parish holds the property in trust, and is to declare the uses 
by vote ; and the contract was not that the parishioners should 
severally receive a deed of real estate, but that the parish should 
build for each one a pew. 

WEsToN, J. delivered the opinion of the Court as follows, at 
the ensuing ,ll_ugust term in Oxford. 

The statute of frauds provides that no action shall be sustained 
upon any contract for the sale of lands, tenements, or heredita
ments, or any interest in or concerning the same, unless upon an 
agreement in writing. Pews are made by statute real estate ; 
and although held in a qualified manner, according ~o the case of 
Gay v. Baker 17 .Mass. 435, yet they descend to the heir like 
other real estate, pass by the same forms of conveyance, and are 
protected by the same remedies. We can therefore, entertain 
no doubt that all contracts for the sale of pews are within the 
statute of frauds. 

It has been contended that the erection of the meeting house, 
and the finishing of the pews by the plaintiffs, takes the case out 
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of the statute, upon the principle of part performance ; but the 
better opinion is, that this principle is applicable to Courts of 
equity only. Cook v. Jackson 6 Ves. 39. Jackson v. Pierce 2 
Johns. 224. 

The defendant signed a paper, a copy of which makes a part of 
this case ; but that paper proves no agreement ; sets forth no 
terms or conditions ; and is altogether defective as evidence of 
a contract. It is in proof that there did exist, at the time of the 
defendant's subscription, a paper now lost, in which the terms 
and conditions of sale, proposed by the town, were clearly and 
distinctly set forth ; but the paper signed and produced has no 
reference to the paper lost. Its connexion with it therefore can 
only be shewn by parol evidence, which, we are clearly of opin
ion, is inadmissible under the statute. The instrument signed, 
or others to which it refers, and which are thereby made a part 
of it, should contain the whole agreement; at least so far as it is 
intended to affect the party to be charged. The admission of 
parol testimony to make out and complete such agreement, 
would defeat the object of the statute, which was intended, by 
the exclusion of testimony of this description, to lessen the facili
ties as well as the temptation for the commission of fraud and 
perjury. 

The· case of Boydell v. Drummond 11 East 140, is precisely in 
point. Proposals had been issued by the plaintiff and his partner, 
who had deceased prior to the suit, for the publication of a large 
number of prints from some of the scenes in Shakspeare's plays, 
upon certain terms and conditions specified. Printed copies of 
the prospectus of the publishers were lying in their shop for 
general inspection ; but the book, in which the defendant signed 
his name, had only for its title, " Shakspeare subscribers, their 
signatures," without any reference to the prospectus. And as 
their connexion could only be proved by parol testimony, which 
was not admissible under the statute of frauds, the Court decided 
that the defendant was not legally charged. 

We have not deemed it necessary to examine other points 
taken in the argument ; being satisfied th,at, for the reasons 
before stated, the proof adduced is insufficient to sustain the 
action. The verdict is set aside and a new trial granted. 

VOL. III, 45 
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RoBBINs, plaintiff in error vs. BACON. 

Where an order is drawn for payment of the whole of a particular fund, it is an 
equitable assignment of that fund to the payee; and after notice to the drawee 
it binds the fund in his hands. 

Tms was a writ of error coram 1,obis, to the Court of Common 
Pleas, in which the question was upon the validity of the assign

ment of a book debt. 

It appeared from the record sent up, that a book debt, amount
ing to nineteen do11ars and thirty four cents, being due from the 
defendant to the plaintiff, the latter drew out a bill of the partic
ular items, at the bottom of which he wrote the assignment in 
question, in the following terms ;-" Capt. Samuel Bacon-Sir, 

"For value received please to pay Wm. R. ~· C. Stockbridge, 
"nineteen dollars and thirty--four cents, and the same shall dis
" charge the above bill. .N. Yarmouth, March .23, 1824. Thad
" deus Robbins." 

Soon afterwards one of the assignees called on Bacon for the 
amount, saying that he had an order from the plaintiff for it, but 
shewing none,-and inquiring if he could pay it ; which Bacon 
declined doing till he could see Robbins, as he thought the char
ges too high. The next day Bacon was summoned as the trustee 
of Robbins, at the suit of another creditor ; after which Stock

bridge shewed him the order, and requested payment, which was 
declined on account of the foreign attachment. The original suit 
in this case was then instituted for the benefit of the assignees ; 
after which Bacon, upon his examination in the Court of Com
mon Pleas, disclosed all the foregoing facts, and was there 
adjudged the trustee of Robbins, and paid the amount to the 
judgment creditor, deducting his own fees for travel and atten
dance. 

Upon this evidence Whitman C. J. instructed the jury that as 
the Messrs. Stockbridge did not give th.e defendant any intimation 
that they were the owners of the demand in question, or that it 
it had been assigned to them, other than what was apparent on 
the face of the account and order, the defendant was not bound 
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to know that an assignment thereof had been intended; and there
fore they ought to find for the defendant. To this opinion the 
plaintiff filed exceptions. 

The first error assigned was upon that part of the Judge's in~ 

structions which related to _the sufficiency of the assignment;
and the second was upon the point of notice. Plea, in nullo est 
erratum. 

Greenleaf, for the plaintiff in error, cited and relied on the case 
of .]Wandeville v. Welch 1 Wheat. 285, and 5 Wheat. 286, as deci• 
sive of the validity of the assignment, it being a transfer of the 
whole of the fund in the hands of the debtor. And the fact of 
notice, he argued, was sufficiently apparent from the disclosure 
of the trustee himself, who appears to have well unders'tood that 
it was an order for payment of the debt. The time of the notice 
is not material, provided it be prior to the disclosure. 

Neither ought the payment of the money under a judgment to 
avail the defendant, because it was a judgment to which the 

Stockbridges, the assignees, were not parties. 

Fessenden and Deblois, for the defendant in error, cited and 
,commented on the decisions in .}Jfassachusetts and this State, ex
tending the protection of the law to equitable assignments, but 
observed that in all these cases the whole evidence of debt had 
been passed into the hands of the assignee; and they were all 
instances of express contracts. In Dix v. Cobb 4 Mass. 508, the 
assignment of a book debt was by deed pol1, expressing the con
sideration, and exhibited to the debtor. But in no instance it is 
believed, has this favor been extended to a parol transfer of an 

implied promise, as in the case at bar. 
As to the second error, they contended that it was necessary 

that the debtor should be distinctly notified of the fact of the 
assignment, its sufficiency in point of form, and that it was upon 
valuable consideration. But neither of these particulars being 
made known to him, they could not be stated in his disclosure. 
He could only disclose such facts as the creditor and his assignee 
enabled him to relate; and upon these facts he was rightly ad
judged trustee. Decoster v. Livermm·e 4 Mass. 101. Foster v. 
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Sinkler 4 ,lklass. 450. Clark v. Brown 14 .ft-lass. 271. Wood v. 
Partridge 11 Jlfass. 491. Besides, that judgment is in full force, 

and cannot be avoided by plea, but concludes all parties till 

reversed by writ of error. By the express language of the sta

tute of foreign attachments, the judgment against the trustee, 
and payment under it, is a perpetual bar to all future actions 

brought against him by the principal; and of course to all actions 
in the name of the principal. In Foster v. Jones l 5 Jtlass. 186, it 
is said that the validity of such judgment, eyen if it were errone
ous, cannot be collaterally questioned in any other action . 

.MELLEN C. J. delivered the opinion of the Court, at the ensu
ing Jlngust term in Oxford, as follows. 

In this case the only question presented by the exceptions, 
which are a part of the record, is whether the instructions given 

by the presiding Judge of the Court of Common Pleas were cor

rect and legal '? If not, the judgment must be reversed and a 
trial had in this Court; when all the facts in support and defence 
of the original action may be re-examined and decided upon, 
according to their merits by the Court and jury. On this writ of 
error ,,,e can only notice the objections raised on the exceptions 
to the Judge's instructions, in relation to the sufficiency of the 
assignment made by Robbins to the Messrs. Stockbridge, for whose 
use the action was brought, of the debt due to him from Bacon the 

present defendant. The words of the Judge are, that '' as the 
" Messrs. Stockbridge did not give the defendant any intimation 

" that they were the owners of the demand in question, on its 

" having been assigned to them, other than what was apparent 
" upon the face of the account and order, the defendant was not 
" bound to know that an assignment had been intended." It will 
be admitted that if the account and order at the foot of it, were 
legal evidence, when unimpeached, of an assignment of the debt 
due from Bacon to Robbins; and that ~he exhibition of it by the 
Messrs. Stockbridge to Bacon was evidence, when unimpeached, 
of their ownership of it, then the defendant was bound to know 
that an assignment thereof had been intended. The bill of excep

tions does not disclose any such impeaching evidence; and Parsons 
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C. J. in the case of Dix o/ al. v. Cobb o/ trustee 4 Mass. 508, says, 

" The assignment in this ca_se may be fraudulent, but on its face 
" it appears to be regular, and for a valuable consideration; and 
" we can!}ot presume fraud." In the case before us the order is 
for value received and refers to the account at the foot of which 
it was drawn. What then is necessary to constitute an assign
ment of a debt? There is in Courts of law an increasing liber
ality and disposition to protect the equitable rights of assignees to 
choses in action, and we have lately had occasion to examine the 
decisions on this subject in the case of Vose v. Handy 2 Greenl. 
322. It is now settled that an assignment need not be in writing. 
A bond or note may be assigned upon valuable consideration by 
mere delivery to the assignee for his use. In those cases the 

bond or note is evidence of the debt due. When the debt is due 
on book merely, as a man cannot deliver over to an assignee of 
such debt his general book of accounts; a copy of the account 
taken from the book with an order on the debtor, may well be con
sidered as equivalent to a delivery over of a bond or note. Such 
a copy authenticated by the signature and order of the creditor, 
is in its nature tantamount. It is an authority to go to the debtor 
and. receive the money for which a valuable consideration has 
been given; and the possession of a bond or uote would give no 
more authority. In all these supposed cases, a suit, if necessary, 
must be brought in the name of the creditor for the use of the 
assignee. We think the analogy is strong; but we do not rest on 
this merely, and upon the reasoning founded upon it; because in 
addition to the cases cited and commented upon in Vose v. Handy 
there are some others still more nearly resembling the case before 
us. In Gibson o/ Johnson v . .Minet o/ Fector 1 H. Bl. 602, Lord 
Chief Baron Eyre says-" The theory of a bill of exchange is, 
that the bill is an assignment to the payee of a debt due from the 

" acceptor to the drawer; and that acceptance imports that the 
" acceptor is a debtor to the drawer or at least has effects in his 
'' hands." In the case before us, the acceptance by Bacon of 
ihe order was not necessary to establish the existence of the debt 
from him to Robbins. The bill of exceptions states this express
ly. But a case which seems directly in point is that of Mande
ville v. Welch 5 Wheaton 277. In that case it was decided as 
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stated by Story J. in delivering the opinion of the CourL that, 
" where an order is drawn for a particular fund, it amounts to an 
" equitable assignment of that fund; and, after notice to the 
" drawer, it binds the fund in his hand." But the Court decid
ed that the same principle would not apply to a partial assignment 
of a fund, unless expressly assented to by the drawee. See also 
the case of .IJ.dams v. Robinson 1 Pick. 462, and Crocker ~ al: v. 

Whitney cited by the plaintiff. According to the principles and 
decisions we have stated, we are led to the conclusion that the 
instructions of the Judge, to which the bill of exception-3 •vas 
filed, were incorrect, and accordingly we reverse the judgment 
of the Court of Common Pleas, and order a new trial of the cause 
at the bar of this Court. 

·wooDMAN ~ ux. adm'r. vs. WOODMAN, 

Where it was agreed between a debtor and his creditor that the former should give 
an absolute deed of conveyance of his farm, as collateral security for the debt, 
and that a bond should be executed by the latter, conditioned to reconvey on 
payment of the money ; and the deed was executed, delivered and recorded; 
but the execution of the bond was deferred to another day, before which the 
creditor died and so the bond was never made ;-it was holden that this was no 
bar to a recovery of the debt by the administrator of the creditor. 

Tms was an action of assumps,it on a note of hand made by the 
defendant to Richard Burnham, the plaintiffs' intestate, June 29, 
1816, for 324 dollars, payable on demand ;-and it came before 

this Court upon a case stated by the parties, containing the fol
lowing facts. 

In June 1820, the defendant being indebted to James .IJ.. Har

mon, the brother in law of said Richard, proposed to Harmon to 
secure both the debts by means of his farm in Hollis, called the 
Wakefield place, and to meet them on a certain day at a designat
ed place in Buxton, and execute the conveyances. Burnham 

assented to this proposition, but thought it unnecessary for himself 
to go to Buxton, observing to Harmon that he mi~ht act for them 
both. Accordingly Harmon met the defendant at the place 
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agreed, where the defendant made and delivered to him an abso
lute deed, purporting to convey the Wakefield place to him and 
Burnham as tenants in c~mmon, for the consideration of nine 
hundred dollars. It was part of the agreement of the parties 
that Harmon and B1.trnharn should give back to the defendant a 
sufficient bond to reconvey the farm on payment of the debts due 
to them. But Burnham not being present, and no means being 
at hand to ascertain the amount due to him, the preparation and 
execution of the bond of reconveyance was postponed to another 
day not specified, on which the parties agreed to meet at the 
same place and execute the bond ; and in the mean time Harmon 

took the deed and caused it to be recorded. Burnham being 
sick, they did not meet as agreed~ but deferred the business from 
time to time, till his death soon after wholly prevented any 
farther proceedings. The notes were not to be given up till 
paid. The defendant then and ever since occupied the farm 
without molestation ; and Harmon, on payment of the debt to him, 
released his moiety of the estate conveyed. The whole farm 
was worth nine hundred dollars ; but no consideration-money was 
paid, it being intended only as collateral security for the pay
ment of the debts. 

After the decease of Burnham, the guardian of his children 
took the deed from the registry; but the land was not inventoried 
as part of his estate. 

Greenleaf, for the plaintiffs, argued that the deed, as it appear
ed by the facts agreed, was intended only in the nature of a 
mortgage, as collateral security for the debt ;-and this being 
unpaid, the existence of the deed is no bar to its recovery. Nor 
is the defendant remediless, if he should be compelled to pay the 
money. He may have his bill in equity for specific performance 
of the contract to reconvey, relying on the statement of facts in 
this case as evidence in writing of the contract. 11 Ves. 593. 
Or he may have an action for the consideration money. Wilkin

son v. Scott 17 Mass. 249. Or he may contest on the ground that 
it was never delivered, the contract not having been completed. 
Stearns 11. Barrett 1 Pick. 449. But if he is remediless, it is 
through his own inattention. 
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.!J.dams, for the defendant. If the agreement of the parties 
had been reduced to writing without seal, it would not have con
trolled the operation of the deed ;-much less can it, being only 
verbal. Kelleran i,. Brown 4 .Mass. 448. And unless the land 
conveyed to the intestate can be considered as payment of the 
debt, it is wholly lost to the defendant, the deed estopping him 
to claim payment of any part of the consideration. Steele v . .fl.dams 
1 Greenl. 1. Nor would any evidence be admitted to shew that 
the deed was conditional, nothing of that kind appearing on its 
face. Loft. 457. .!J.lbee v. Ward 8 Mass. 83. Stackpole v . .!J.r
nolcl 11 .Mass. 27. Boyd v. Stone 11 ;/J;fass. 342. Neither can it 
be regarded as a conveyance in trust, the trust not being declar
ed fa writing, as the statute requires. 

If the heirs of Burnham, were now to bring a writ of entry 
against the defendant, to recover the land conveyed, the facts 
agreed in this case could not be admitted in evidence in such suit. 
2 Johns. 179. 20 Johns. 134. · 16 Johns. 110. Flint v. Sheldon 
13 JJ;Jass. 443. 

Had the agreement been carried into effect, the intended bond 
of defeasance would have controlled the deed, and constituted it 
a mortgage ; which would now have been foreclosed, and the 
debt of course extinct ;--and this is all which is sought by this 
defence, though the land is found to be of far greater value than 
the debt. 

At the ensuing .,qugust term in Oxford, the opinion of the Court 
was delivered by 

MELLEN C. J. It is certain that the facts in this case furnish 
evidence of strange inattention in the parties to the formation of 
their contract and the arrangements concerning it ; and if legal 
difficulties exist which may prevent the accomplishment of t4eir 
intentions, and give to one of the parties an advantage to the 
prejudice of the other, the law is not answerable for these con
sequences. All persons are presumed to know the law ; and 
they must govern themselves by legal principles in their contracts 
and transactions with each other ; and by such principles must 
Courts be governed in the construction of these contracts, and in 
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their decisions upon the rights of parties ; whether the contracts 
were made discreetly or indiscreetly, or whether such construc
tion will effectuate their real intention, or in some respects 
defeat it. And we must decide this cause upon the facts which 
belong to it; and leave other questions and other causes, which 
may be consequent upon our judgment in this, to be settled upon 
their own merits, and the principles which apply to them, when 
regularly brought before us. 

It is not necessary now to inquire whether there has been, or 
was intended to be, any delivery of_ the deed or conveyance in 
question. to .Burnham and Harmon, for the purpose of giving it 
legal effect and operation to pass the estate to the grantees abso
lutely or conditionally. Because, if it was a valid and effectual 
conveyance, intended merely as a mortgage or collateral security, 
as the counsel in the statement seem to have agreed ; stiJJ that 
fact would not constitute a legal defence in this action ; for a 
. mortgagee may elect to sue his personal security, and still hold 
the mortgage. 

Nor can it avail the defendant if the conveyance was valid and 
absolute, upon the facts before us ; because there is no proof 
that the deed was given in payment of the debt due from the 
defendant to the intestate. Indeed, it is stated expressly that it 
was not ; for the agreement was, that the notes were not to be 
given up till paid. 

Again, if the deed was never delivered to the grantees, that 
would furnish no defence against the present action. 

The consideration is not disputed ; a part of the sum for which 
the notes were given has been paid ; and the defendant has prom
ised fo pay the balance, and this promise was distinctly made 
more than four years after the deed was given, which is now 

relied upon as payment in itself, and yet the notes have not been 
given up. We can perceive no grounds on which a defence to 
this action can rest. If there are difficulties with respect to the 

title of the lands in question, under which the defenda!1t labors, 
whatever remedy he may have in law or equity, must be the sub~ 
ject of consideration in some future proceeding. 

Let a def aitlt be entered. 
VOL. IJI. 46 
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THE, INHABITANTS OF BOOTHBAY vs. THE INHABITANTS OF 

WISCASSET. 

The domicil of a fisherman, who usually lived in his boat in the summer, was in 
this case holden to be in the place to which he most usually resorted in the win
ter for board. 

Where the plaintiff appealed from the judgment of the Court of Common Pleas, 
and in this Court had a verdict for less than 100 dollars, and the judgment there
on was delayed by the defendant's motion for a new trial, until the interest on 
the verdict increased the amount for which judgment was to be rendered to more 
than 100 dollars ;-it was holden that the plaintiff, and not the defendant, was 
entitled to costs on the appeal, under Stat. 1822, ch. 193, sec. 4. 

IN this case the question was upon the domicil of one Jlaron 
Jlbbot, a pauper, on the 21st day of .March 1821. 

At the trial before Weston J. it appeared that the pauper was 
by occupation a fisherman, living constantly in his boat from the 
opening of the spring til1 the commencement of winter ;-that he 
resided in the house of one Hunewell, in Wiscasset, from Decem
ber 1820, till about the first of Jlpril 1821, working for his board, 
but receiving no wages ;-that during this time he was absent 
but twice, once to procure repairs for his boat, and once to attend 
the funeral of his sister's child ;-that he had no family of his 
own -that his father had long resided in Boothbay ;-and that in 
March 1822, the pauper, being frozen and unable to support 
himself, was carried to the house of his father, who refused to 
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suffer him to remain there ; whereupon the overseers of the poor 

placed him in another family where he was nursed and relieved. 
There was some evidence tending to shew that one of the days 
when he was absent was the 21st day of .March 1821 --that his 

life was purely itinerant, and that when on shore he frequently 

resorted to Hunewell's, coming and going at his pleasure. About 
the 12th of .9.pril 1821, he betook himself to his boat, to follow 
his customary employment for the season. 

The Judge hereupon instructed the jury that in order to fix the 
habitancy of the pauper in Wiscasset, they ought to be satisfied, 

first, that he did in fact reside there on the 21st day of March 
1821 ; and secondly, that he had his home there at that time ;
that within the meaning of the act, home would be indicated by 

residence ; unless it appeared that the party's domicil was else
where, and that he had left it for a temporary purpose, with an 

intention to return ;-that it appeared that the habits of the pau
per were vagrant, and that the only place which could be con
sidered as his domicil, prior to his going to Wiscasset, was his 

father's house in Boothbay ;-that the pauper being of age, and 
emancipated from his father, the question whether the house of 

the latter was to be considered the pauper's home, would depend 
on the will of his father, who might refuse to grant him this 
privilege. But if the pauper's home was his father's house prior 
to his going to Wiscasset, they would next inquire whether he 
went to the latter place for a temporary purpose, with an inten
tion again to return and reside at his father's. If they were 
satisfied that he resided at Wiscasset on the 21st of .March 1821, 
and that he had no home elsewhere to which it was his intention 

to return, they would find for the plai~tiffs ;-which' they did. 
And the Judge, at the request of the defendants, reserved the 

case for the consideration of the whole Court. 

Orr, for the defendants, observed that as the domicil of the 

pauper was once, without question, at his father's house in Booth
bay, it must be taken to be still there, unless the case shewed 
that he had abandoned it with the intention of gaining another 

permanent dwelling elsewhere. He must at least have left it 
without the animus revertendi. lu the present ca'Se ·no such evi-
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dence appears ;-and the law therefore adjudges his domicil to 
be in the place of his nurture, his education, his business, and of 
those objects to which he ·was bound by the ties acknowledged by 
mankind. If the father, in his own poverty, referred the pauper 
to the charities of the town, he was not therefore disfranchised ; 
and the fact of his being carried thither for relief, shews what 
place was regarded as his home. 

JJ.llen, for the plaintiffs. 

MELLEN C. J. delivered the opinion of the Court. 

The principal questions on the trial of this cause appear to 
have been whether the pauper resided in Wiscasset on the 25th 
of .March 1821; and if so, in what character and with what inten
tion ;-whether it was his home, in the legal sense of the term ; 
or only the place of his temporary abode during the winter, with 
the design to return, in the spring, to a legal home elsewhere. 
The testimony in relation to these points was all submitted to the 
jury; and under the instructions given them by the presiding 
Judge, their verdict has established the following facts ;-1. 
that the pauper was residing in Wiscasset before and on the 21st 
of .March 1821 ; and 2dly, that at the time of his going to Wiscas
set to reside, he had no home elsewhere, to which he had any 
intention to return. These points are thus settled. If we look 
to the habits and character of the pauper, and to his conduct and 
mode ofliving while in 1Viscasset, we may ascertain whether, by 
his residence in that town on the day the act was passed, he 
gained a settlement there. He was a single man and had no 
family ;-followed the business of fishing in the summer, living 
in his boat. It does not appear how long before this time he had 
left his father's house, or in what places he had usually spent his 
winters. But during the winter of 1820 and 1821, it seems he 
lived in the family of one Ilunewell, and pi1id for his board by his 
labor. We do not perceive why, in this respect, he must not be 
considered as any other boarder, paying for his board in cash. He 
was rightfully and by contract, one of Huneioell's family ; and his 
house must have been deemed as the pauper's place of abode in 
respect to the service of legal process. As he had no home else-
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where, we are of opinion that the facts in the case are such as to 
shew that the pauper resided, dwelt and had his home in Wiscas
set within the true intent and meaning of the statute. We are 
satisfied with the correctness of the instructions of the Judge to 

the jury ; and accordingly there· must be judgment on the verdict. 

CLARK vs. CLOUGH. 

The receipt taken by a deputy sheriff, from the person to whom he delivers for 
safe keeping the goods by him attached, is a contract for his own private securi
ty, which the creditor has no right to direct or control. 

But if the officer place such receipt in the hands of the creditor's attorney, to be 
prosecuted for his benefit ; this is an equitable assignment of the contract, for 
which his liability to the creditor forms a sufficient consideration. 

Tms was an action of the case against the defendant, a deputy 

sheriff, for refusing to deliver up to the plaintiff an execution in 
his favor against one Pbimmer, upon tender of all his fees and 
expenses thereon ; and for not returning the same execution. 

At the trial, which was before the Chief Justice, the following 
facts appeared in evidence. 

In May 1816, Pitt Dillingham, having purchased land of one 
Norris, commenced a real action to recover the possession, in the 
name of Norris, against one Howe, who claimed it. The writ in 
that case was served by Clark, the present plaintiff, then a depu
ty sheriff, who attached personal property of Howe, which was 
delivered into the hands of Plummer, who receipted for it. Judg
ment was rendered in that suit in favor of the ,demandant, and a 

writ of possession was thereupon duly issued and delivered to 

Clark, within thirty days after judgment rendered. Clark forth
with placed Plummer's receipt in the hands of Mr. Williams, who 
was the demandant's attorney, with directions to put it in suit, 
and apply the proceeds to pay the costs recovered in the suit of 

Norris against Howe. The suit commenced on this receipt was 

conducted partly by Mr. Williams and partly by Mr. Barnard, 
through some litigation, to final judgment, which was rendered in 

this Court at May term 1823; Clark, however, having employed 



358 LINCOLN. 

Clark i,. Clough. 

and paid other counsel at one of the terms. The execution which 
issued on this judgment was the subject of the present suit. Soon 
after it was delivered to Clough, the defendant, for service, 
Dillingham, passing that way, claimed the execution, and was 

proceeding to give the defenda.nt written orders to pay over the 
money when collected, and an indemnity for so doing ; when 
Clark, who was in the same vicinity, applied to the defendant for 
the same purpose. Afterward, on the same day, al) the parties 
being together, Clark tendered to the defendant his fees, and 
demanded the execution, which Dillingham forbade him to deliv
er. The defendant chose to follow the directions of the latter, 
which he some days after received in writing, and accordingly 

collected and paid over to him a certain part of the execution, 

retaining the balance to pay the fees of the counsel concerned in 
the cause. 

While the suit against Plummer was pending, in ./1_pril 1822, a 

suit was commenced in the name of Norris, against Clark, for 
neglect of duty in not seizing and selling, under the execution 
against Howe, the property he had attached on the original writ; 
and judgment being rendered against him at .august term 1822, 
he was taken in execution, and subsequently discharged on taking 
the poor debtor's oath. 

The Chief Justice instructed the jury, that the receipt hav
ing been placed in the hands of Dillingham's attorney, to be col
lected for his use, he had a right to control the execution, on 
which the attornies also had each a lien for their fees and expen

ses;-and that the money received by Dillingham, on this execu
tion, might well be considered as payment of the judgment against 
Clark; which being now satisfied, the liability of the present 
plaintiff on that account was terminated; and he thPrefore ought 
not now to be permitted to reclaim the money to his own use. 

To this opinion, the jury having found for the defendant, the 
plaintiff filed exceptions. 

Stebbins, for the plaintiff. It was erroneous to instruct the 
jury that Dillingham's receipt of the money on the execution of 
Clatkagainst Plummer, was payment of the judgment against Clark. 
The causes of action were distinct and unconnected; the former 
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being in contract, the latter in tort. JJ_llen v. Holden 9 Mass. 

133. 2 Greenl. S-45. Ii could be no payment, without the assent 
of the debtor, and such assent he has never given. 

Nor was it correct to say that the receipt was under the con
trol of Dillingham, or to be col1ected for his use, or that it was 
wrong for Clarli to recover, and hold the money. If Dillingham 

had such authority, it must be either that he was party in interest 
when the receipt was taken, or that it subsequently became his 
by assignment. But it was not the former; for it was not taken 
by his direction or consent, but wholly for the protection of the 
officer, who was liable over to the· creditor, and whose sole 
r'emedy was upon this contract of his servant or bailee of the 
goods attacherl. Nor was it assigned to him ;-neither absolutely, 
for this would be a perfect extinguishment of his liability to the 
creditor, in the nature of a payment ;-Dole v. Hayden 2 Greenl. 

152,-nor conditionally, or by way of collateral security. Had 
this been so, the claim of the creditor would now have been 
merged in his judgment a~ainst Clark. It was in truth merely al\ 
expression of what Clark intended to do with the money when 
collected; but it was never given to nor accepted by Dillingham, 
in any sense whatever. The legal presumption is, that he was 
about to apply the money in discharge of his nearest liability. 
Baker v. Cook 11 .Mass. 336. 

Nor had the attornies any lien on that judgment, or execution. 
The lien of an attorney in this State is merely the common law 
right to retain his client's papers, till bis fees and disbursements 
are paid. Doug. 226. Davis v. Bowker 5 D. ~ E. 488. Esp. 
Dig. 584. Selw . .N'. P. 1162, and it has been extended no far
ther. But even this lien is of no force till expressly claimed, and 
notice given. This notice is to go to the judgment debtor, to bind 
him. And if our statute on this subject is construed to continue 
the lien after the execution is delivered to the officer, the notice 
must go to him also. But without notice to all concerned, it is 
of no force. People v. Hardenburg 8 Johns. 353. ,Martin v. 

Hacker 15 Johns. 405. But here was no such notice given by 
either o,f the attornies; and therefore their lien, if it ever exist

ed, was gone. 
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.flllen, for the defendant. The plaintiff had in truth no interest 
in the execution against Plummer. The taking of the receipt 
was an official act, and it was put in suit for the benefit of whom 
it might concern. No assignment was necessary to transfer it to 
•Dillingham; it was enough if it was delivered to his attorney, to 
be appropriated to his use, and with his assent. The officer 
being merely a trustee of the security, no consideration was ne
cessary to give validity to the transfer. And it was an interest 
which ought to be protected. Dunn v. Snell 15 ,Mass. 485. 
Jones v. Witter 13 Mass. 304. The real plaintiff, through the 
whole, was Dillingham; who has been the sole party beneficially 
interested in every remedy which has been sought in the case. 
Dunlap v. Locke 13 Mass. 525. 

The case stands, in effect, as if Clough had collected the money 
and paid it over to Dillingham, against whom this action was 
brought to recover it back. Clearly that would be the case of 
a payment by a debtor to his c_reditor, and as such might be plead
ed by Clark, in bar to an action of deb~on the judgment against 
him. 

Besides, the verdict has done substantial justice between the 
parties;-and in such case the Court will not disturb it, where 
the consequence would be only the recovery of !1ominal damages; 
-even though the instructions to the jury were erroneous in point 
of law. Gerrish v. Bearce 11 .Mass. 193. Cogswell v. Brown I 
Mass. 237. 

WESTON J. at the following June term in Kennebec, delivered 
the opinion of the Court as follows. 

The plaintiff in this action, having, in his capacity of deputy 
sheriff, attached property to respond the judgment which might 
be recovered by Pitt Dillingham, prosecuting in the name of Josiah 
Norris against John Howe, became answerable to Dillingham to 
the amount for which he might obtain judgment; not exceeding 
however the value of the property attached. The instrument 
given to the plaintiff by Plummer, to whom he delivered the prop
erty, was taken for his own security, that he might be enabled t_o 
discharge the responsibility he had assumed in his official capac-
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ity. It was a contract therefore belonging to the plaintiff, which 
the attaching creditor had no right to direct or control. His 
remedy was against the plaintiff, or against the sheriff, who was 
by law answerable for his official acts: and this remedy was 

effectual and adequate. But it was competent for the plaintiff 
to place the receipt given by Plmnmer under the direction of Dil

lingham, and it appears that he did in fact put it into the hands of 

his attorney, that it might be prosecuted for his benefit, in order 
that he might thus realize the fruits of his jud~ment against Howe. 
The liability the plaintiff was under to Dillingham, and the obli
gation imposed upon the latter, from the nature of the transaction, 

to account for the proceeds in discharg~ of that liability, formed 
a sufficient consideration for this arrangement. Dillingham there

upon became the assignee of the contract, as collateral security 

for his claim against the plaintiff; or he was clothed with a power 

in relation to it, so coupled with an interest, arising from this con
sideration, as well as from his expenditures and disbursements in 

the prosecution of the s1t against Plummer, as to be no longer 
revocable at the will of the plaintiff. No formal instrument ex
ecuted between the parties, either under seal or otherwise, was 
necessary to give to the transaction a legal and binding efficacy. 
These equitable interests, when supported by a sufficient consid
eration, are recognized and protected by the law and enforced, 
'according to the dictates of good faith and moral obligation. 

The cases of Dunn i,. Snell 15 .Mass. 481, and of Vose v. Handy 
2 Greenl. 322, exhibit the full developement of this principle, 
relieved from all technical formalities, and must be considered 
as settling the law upon this subject. 

It was not competent therefore for the plaintiff to interfere 

with the execution, which Dillingham had finally, and at great 
expense obtained against Plummer; and the defendant was well 

justified in obeying the directions of Dillingham, and in disregard
ing those of the plaintiff. There was no undertaking, on the part 

of Dillingham or his attorney, to abstain from the prosecution of a 

suit against the plaintiff; although it appears that he did forbear 

such prosecution for a period of nearly four years, while the suit 
against Plummer was still pending, and until possibly, from the 

length of time in which it had been controverted, it might be con-
VOL. III. 47 
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sidered doubtful whether it would be brought to a successful 
termination. Dillingham did not otherwise obtain satisfaction of 

his judgment against the plaintiff, but the avails of the suit against 

Plummer, having been received after judgment, and having been 

expressly appropriated to discharge the liability upon which it 

was founded, may and ought to be considered as received in p'ay
ment and discharge of that judgment. 

The exceptions in this case are overruled; and there must be 

judgment on the verdict. 

ROGERS vs. HAINES, 

The equitable assignee of a chose in action is estopped by the verdict and judgment 
thereon, in the same manner as if he were a party to the record. 

Of probable cause for a civil prosecution. 

• THis was an action on the case, in which the defendant was 
charged, in the first count, with maliciously instituting and prose
cuting an action against the plaintiff on certain notes of hand, 
(which had been deposited with him for safe keeping,) in the 
name of Thomas G. Clark, to whom they were payable, knowing 
the same had been paid. In the second count, he was charged 

with instituting and prosecuting the same action in t~e name of 
said Clark, without any authority from him, and knowing them to 

have been paid;-but without the imputation of any malicious 

motives. 
At the trial, which was before Weston J. upon the general 

issue, it appeared that in 1817, the defendant and Clark bought 

of one .Purinton certain land and privileges, for which they gave 

their promissory notes, the payment of which was secured by 

mortgage of the same premises. Clark afterwards sold his part 
of the purchase to the plaintiff and Charles Eaton, who, it was first 
agreed, should give their notes to Purinton on account of what 

was due to him; but upon his declining to receive them, the notes 
given severally by Eaton and Rogers were made payable to Clark, 
it being agreed that they should be deposited with the defendant, 
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and that the proceeds, when collected, should be paid over to 
Purinton. They were accordingly thus made· and deposited; and 
the defendant gave to Clark a memorandum in the following 
terms;--" Topeham, Nov. 11, 1817 .. Then Thomas G. Clark, ., 
" lodged in my hands the following notes of hand, signed by James 
" Rogers and Charles Eaton, according to the request of said 
,, Clark, Rogers and Eaton.; there they are to remain until they 

- " become due; after that the proceeds of them are to be paid 

" over to Humphrey Purinton, on the notes given by him for the 
" payment of the mortgage deed of the land and privileges bought 
"by the said Clark and Reuben Haines, in May 17, 1817, Reuben 

Haines."--Then followed a particular description of the notes after 
which the paper had the signatures of Clark, Rogers and Eaton. 

Clark testified that he considered the deposit as made to Haines, 
as well as to Rogers; but that they had no view to the interest of 
Haines, who was a mere depositary. 

Eaton testified that he sold his part of the purchase; and hav
ing given the security of another person as a substitute for his own, 

his note~, deposited witit Haines, were given up to him, by the 
order of Clark. He said he believed there was no view to 
Haines' benefit, in the original deposit with him; but that Roger~ 
said if Haines collected the money he should not have to pay it 
again, for Haines would pay it over to Purinton. 

Purinton swore that after Clark had given a discharge to Rog
ers, he asked him why he did so; to which he replied that " he 
understood from Rogers that the thing was all settled." 

It further appeared that soon after the notes were deposited, the 
plaintiff said they were left with Haines to be collected and paid 
on the mortgage to Purinton, for fear Clark would make way with 
the money; and that Haines had as much interest as the plaintiff 

had, in having the mortgage paid;-and that the plaintiff after ob
taining a discharge from Clark, said " he had given Clark ten 
'' dollars to sweeten it," and that the latter did not care, he hav
ing been for sometime insolvent. 

It was also proved by the testimony of Robert Orr, Esq. that 
Purinton handed the notes to him, while a clerk in the office of 
the defendant's attorney; and that in 1818 or 1819 he saw a let
ter from the plaintiff, which was now lost, in which he acknowl-
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edged the receipt of a letter respecting a note in favor of Clark 
against him, and added tha.., Clm·k had no right or interest in the 
note, which had been put in the hands of the defendant that it 

might be applied to extinguish the mortgage given to Purinton. 

The plaintiff, in support of his action, gave in evidence a receipt 

from Clark, dated May 19, 1821, particularly describing the 

notes, and acknowledging satisfaction of the same in fu]]; and con

taining a direction to the defendant, with whom they had been 

deposited, to deliver them up to the plaintiff, by whom they had 

been paid. And he proved that the defendant, when the paper 

was presented to him, and the notes demanded, refused to com
ply with the request; and afterwards caused the notes to be put 

in suit, and prosecuted the action for several terms, both in the 
Court below and in this Court, till it was finally terminated by 

judgment in favor of Rogers; the defence of which suit had caused 

him much expense beyond the items legal1y taxable in costs, and 

for which he claimed indemnity in this action. 

It was contended on the part of the defendant that he had an 
interest in the subject ~atter of that a~tion, which Clark could 
not control; that therefore he had a right to commence and pros
ecute it to judgment, notwithstanding his attempt to discharge it; 
-and that it was proper for the jury to inquire and determine 
whether he had such interest or not. 

But it being agreed that at the trial of the former action upon the 
notes before the Chief Justice, this question, which in that action 
was material, was distinctly submitted to the jury, who, being 

interrogated as to this point, on their return into Court, said they 

found that Haines had no interest in the notes,-the counsel for 

the present plaintiff contended that Haines was concluded by the 
finding of the jury in that case, and that the question of his inte

rest in the notes was not open to a second examination. But the 

Judge, intending to reserve that question, instructed the jury to 
inquire into and determine the interest of Haines in the notes, at 
the time he put them in suit, upon the evidence before them;
and further instructed them to find for the defendant, he having 
probable cause to believe that he was legally authorized to 

commence and prosecute the former action, though by law he 

might not have had such authority. The jury hereupon returned 
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a verdict for the defendant ; and, being interrogated by the 
Judge, said they found that Haines had an interest in the notes, at 
the time he put them in suit. The verdict was taken subject to 
the opinion of the Court upon the whole case . 

.B.llen and Fessenden, for the plaintiff, directed their arguments 
chiefly to the case as presented in the second count, insisting that 
the defendant having without authority commenced a groundless· 
suit against the plaintiff, in the name of Clark an insolvent man, 
to enforce the payment of notes which he knew were already 
paid, the act was at his own peril, and he ought to respond the 
actual damages he had thus caused the plaintiff to suffer. It is 
not for him to say that he had an equitable interest in the notes; 
for that point was settled against him in the former suit, brought 
for his benefit in the name of Clark, and it ought not again to be 
controverted. 1 Phil. Ev. 24.2. Calhoiin v. Dunning 4 Dal. 120. 

Orr, for the defendant. The ground of the present action is 
malice, and the want of probable cause in the former suit. No 
express malice having been proved, the question now turns upon 
the existence of probable cause. The jury have found that 
Haines had an equitable interest in the notes, which were assign
ed to him, though payable to Clark, to redeem the property they 
had jointly mortgaged. Whether Clark, under these circum
stances, could release the notes, in the hands of Haines, was a 
question oflaw, on which he could not act but under legal advice 
and therefore not maliciously. And the point that probable cause 
existed, for the attempt to enforce the collection of them at law, 
is established by the case of Clark v. Rogers .2 Greenl. 143. If 
the jury in that case found other facts constituting a defence, they 
have no bearing on the present question. Johnstone v. Sutton 1 

D.~E.547. 
It does not appear that there was either an arrest of the plain

tiff, or an attachment of his goods, in the suit complained of; and 
in such cases the statute giving costs to the party prevailing, must 
be considered as providing a sufficient indemnity. It is hardly 
conceivable that motives of self interest should be stifled by 
mere malice ; or that malice may be presumed against so natural 
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and strong a bias. And it is settled that even an arrest for a debt 
after it has been satisfied, is not sufficient to fix the charge of 
malice. Gibson v. Chaters 1 Bos. o/ Pttl. 129. Scheibelv. Fair
bain ib. 388. Lindsay v. Larned 17 .Mass. 190. Co. Lit. 161, 
note 297. Potts v. Imlay 1 South. 330. Bieten v. Burridge 3 
Camp. 139. As to the matter relied on by way of estoppel, it is 
not matter of record. 

MELLEN C. J. delivered the opinion of the Court. 

This case presents two questions ;-1. whether the verdict in 
the case of Clark against the present plaintiff is conclusive against 
the defendant as to the question of his interest and property in 
the notes on which that action was founded, and 2dly, whether 

the instructions of the Judge touching the other points respecting 
the defence were correct. As to the first point, it is a general 
rule that a verdict cannot be evidence for either party, in an 
action against one who ,vas a stranger to the former proceeding ; 
who had no opportunity to cross examine, witnesses or to defend 
himself or appeal from the judgment against him. On this point 
authorities are needless. But the inquiry is, was Haines a stran
ger to the former proceeding ? Clark was the plaintiff on record 
in th:it case; but it is not denied that the suit on the notes lodged 
with him and payable to "Clark, was commenced and prosecuted 
at the expense and for the benefit of Haines. He therefore does 
not come within the reason of the rule ; inasmuch as he had an 

opportunity to cross examine witnesses and conduct the suit ac
cording to his own judgment. In this view he would seem as 
much bound by the former verdict, as though he had been an 
indorsee of the notes and had sued them in his own name ; and 

that verdict was founded on a want of interest and property in 
him, which would prevent the operation of Clark's discharge of 
the notes. In the case of Calhoun v. Dunning 4 Dal. 120, it was 
dedded, that when the parties are really, though not nominally 
the same in both cases, as when one suit is in the name of the 
person beneficially interested, and the other is in that ofhis trus
tee, the record in the first case was evidence in the last. That 

case appears to be similar to this, on the point under considera-
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tion. But it has been urged that the principle cannot be applica
ble in this case, because the record of the former case does not 
show that the question in relation to Haines' interest was decided 
against him ; but that the fact appears only from the statement 
of the conversation held between the Court and the jury ;-still 
it appears by the report that the proof of the above facts was 
introduced without objection and is now before us ; and perhaps 
we are authorized, on that account, to give it the same effect, as 
though it was a part of the record ; however, we give no definite 
opinion on this point ; but place our decision of the cause on 
another ground; and without reference to the question of Haines' 
interest and property in the notes beforementioned. Supposing 
he had no such interest, is the present action maintainable ? Do 
the facts pr_oved support the declaration ? If not, we ought to 
render judgment on the verdict, even if the opinion of the Judge 
was erroneous on the point of Haines' interest and the conclusive
ness of the former verdict. The charge in the first count is that 
the defendant maliciousJy instituted and prosecuted the plaintiff, 
on the notes mentioned, knowing the same to have been paid. 
The second count states that he prosecuted the suit on the notes 
without any authority, knowing the same to have been paid to 
Clark. Both counts charge the defendant with gross misconduct 
and a wanton abuse of legal process. The counsel for the plain
tiff, in his opening, waived all observations on the first count and 
admitted that it could not be maintained ; inasmuch as the case 
shews no malice on the part of the defendant in the prosecution 
of the action. He was doubtless satisfied of the propriety of so 
doing by the authorities, adduced by the counsel for the plaintiff, 
which seem satisfactory upon that point. But it has been con
tended that the charge contained in the second count is supported 
by the proof. The Judge instructed the jury that from the facts, 
it appeared the defendant had probable cause for believing he 
was legally authorized to commence and prosecute the suit, 
though by law he might not have had such authority, and there
fore that the defendant was entitled to their verdict. An exam
ination of the facts will shew whether this opinion was correct. 

It is true that the defendant knew that Clark had given a re
ceipt or discharge of the notes, bearing date .May 19, 1821; and 
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because he doubted Clark's right to give such a discharge, and 
the fairness of the· transaction, he had refused to deliver up the 
notes to Rogers ;-but some other facts demand attention. It is 
also true, that at the time said receipt bears date, and before 

. Clark was well known to be insolvent, and it appears that after 
Rogers had obtained the receipt, he stated to one of the witnesses 

that he "gave Clark ten dollars to sweeten it ; and that Clark 

did not care." These expressions cannot be misunderstood ; 

they evidently mean that for such a trifling sum paid to Clark, the 
discharge had been obtained, and an order on Haines for the notes. 
Besides, Mr. Orr has testified that he saw a letter from Rogers, 

the plaintiff in 1818 or 1819, in which he stated that Cla:rk had 
no right or interest in the notes ; and yet with this knowledge, he 
procures the discharge from this very man in 1821. It is true, 
there is no direct proof that these declarations had been commu
nicated to the defendant, but he certainly knew that the purpose 

for which they had been deposited in his hands, had not been ac
complished, because the debt, to secure the eventual payment of 
which they had been deposited, had not then been paid, as 
appears by the report of the case of Clark v. Rogers 2 Greenl. 

143. These circumstances might well give him good cause for 
believing that the notes were justly due, when he commenced 
the action, notwithstanding appearances ; and thus the presump
tion of illegality of intention or conduct is negatived. In addition 
to all this it may be remarked that Haines might have had knowl
edge of the above declarations of Rogers, as to Clark's total want 

, of interest in the notes, and as to the manner in which he had ob
tained the discharge from Clark ; and this circumstance becomes 
important, when we attend to the specific charge in the second 
count. The averment is that the defendant instituted and pros

ecuted the suit on the notes, without authority and knowing that 
they had been paid to Clark. It is an entire averment, and the 
scienter alleged, is an important and substantive part of the charge; 
and this must be proved, as well as the alleged want ofauthority. 
Now, on looking into the report, we see no fact, except the dis
charge itself, which has any tendency to prove such knowledge ; 
and the other facts proved in this case shew that the discharge 

amounts to no evidence of payment; for if not fraudulently obtain• 
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ed the plaintiff of Clark, he knew Clark had no right to discharge 
the notes, because he had no interest in them according to his 
own confession. An action of this kind should be maint:iined by 
clear and unsuspicious proof. But upon the evidence before us 
we think this cannot be. We have not deemed it necessary to 
attend.to the principles of law particularly applicable to this 

second count ; or to inquire whether its averments go far enough; 
because we are satisfied that it is not supported by any sufficit;mt 

evidence, even as it now stands ; and accordingly our opinion is 
· that there must be judgment on the verdict . 

.:::e::::: 

THE INHABITANTS OF NEWCASTLE vs. BELLARD. 

The Stat. 1821, ch. 59, sec. 26, empowering the treasurers of towns &c. to main
tain suits in their own names upon the securities therein mentioned, does not 
take away the right of the towns &c. to sue, as before. 

Where an attorney had collected monies for the treasurer of a town in that ca

pacity, it was holden that he was liable for the amount, in an action for monei 
had and received, at the suit of the town; and that in such action he could not 
set off any demand of his own against the treasurer in his private capacity. 

IN an action of assu,mpsit brought by the plaintiffs for money ha<l 
and received by the defendant to their use, it appeared that in 
the course of his business as an attorney he had collected monies 
on divers securities due to Charles Nichols as treasurer of the town, 

of Newcastle; and that the defendant had once admitted that there 
was due to Mr .• N'ichols as treasurer, $24 71, after deducting aJI 
sums paid and bills of costs charged to him in that capacity. 

The defendant hereupon objected that this action did not lie for 
the town; but that it should have been brought by the treasurer 
himself; but WestQn J. who ~ried the cause, overru.led the objec
tion. 

The defendant then offered to prove, that there was an open 
account between him and Nichols, containing their business tran
sactious sine~ the year 1813; during which period the defend
ant had collected monies due to him both as treasurer, an<l also 

VOL. III• 48 
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in his private capacity; and from time to time had paid him money, 
and also had supplied him with goods from a store owned by the 
defendant, besides transacting professional business for him to a 
considerable amount; all which accounts were blended together, 
and shewed a general balance due to the defendant;-and that at 
the time of delivery of the goods, the defendant had no monies in 
in his hands, except such as had been collected for Nichols as 

treasurer. 
But the admission of the defendant that there was a balance 

due to Nichols as treasurer, appearing to have been understand~ 
ingly and deliberately made, the accounts being much involved, 
and Nichols not being represented in this suit, the Judge rejected 
the evidence offered by the defendant, and the jury thereupon 
retu:med a verdict for the plaintiff for the $24 71 above mention~ 
ed; which was taken subject to the opinion of the whole Court. 

Fessenden, for the defendant, contended that the contract in this 
case was private and personal between him and Nichols, upon the 
faith of which he had made advances and disbursements to the 
latter who still owed him, and for whom alone he collected the 
money, and to whom alone he was responsible. Between the 
town and the defendant there was no privity whatever. All the 
demands of the town were under the control of the treasurer, who 
might sue them or not as he pleased, and who alone had power to 
discharge them. Besides, the authority to sue is given to the 
treasurer expressly, by Stat. 1821, ch. 59, sec . .26.--And as no 
one can be accountable for the same sum to two different persons, 
on an implied contract, the defendant must of course be respon
sible only to the treasurer. The case is not different, in principle, 
from that of an administrator, factor, or other person holding 
securities en autre droit, and leaving them with an attorney for 
collection; in which case the credit given by the attorney is 
wholly personal; and if he has made advances upon the general 
fund in his hands, he may retain fo~ the payment. 

And here has been no demand on the defendant;- who was a 
mere receiver of monies, to account on demand, but not before. 
To subject an attorney, or other person, who was only a trustee 
of monies collected in the course of his profession or business, to 
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the expenses of an action for money, which no one has called to 

receive at his hands, would be a plain violation of the principles 
of justice. 

Williams, on the other side, was stopped by the Court, whose 
opinion was afterwards delivered, a2 follows, by 

MELLEN C. J. The provision in the 26th sec. of the statute 
of 1821, ch. 59, is " that the treasurer of this State, treasurers 
" of counties, towns, parishes and other corporations for the time 
" being, may commence and prosecute in their own names any 
" suit or suits at law upon any bonds, notes or other securities 
" which have been or may be given to them or their predecessors 
" in said capacity." The defendant relies on this section as a bar 
to the present action. The objection may receive two answers. 
I. This action is not brought on any such bond, note or other 
security;-it is an action for monies had and received. The case 
does not fall within the language of the provision. 2. But if it 
did, the objection could not be sustained. The provision only 
empowers and authorizes such treasurers to sue in their own 
names; it does not require that they should be plaintiffs, and of 
course, the principle of the common law remains as before, by 
which a promise made to an agent or servant, may be dedared 
on as made to the principal. With respect to the other ground· 
of defence, we are very clear that must fail also; for two rea
sons. 1. It is not competent for the defendant in this action 
between the town and himself, to offset any demand on account 
which he has against Nichols the treasurer in his private capaci
ty, any more than against any other person. 2. If he had such 
right, it could not have been allowed in the present instance, as 
no account was legally filed in offset. The defendant, even with
out this, has had the benefit of au· dem,ands which he had against 

Nichols as treasurer; or, in other words, against the town;-and 
the verdict has been returned against him for no more than the
balance due to the town, or to the treasurer in his capacity, ac

cording to the defendant's own confession. There can be no pos
sible reason for sustaining the motion for a new trial. 
· .Judgment according to verdict. 
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CHAPMAN & AL. i,s. SHAW. 

A plea in abatement that the officer who served the writ was, after his appointment 
as deputy sheriff, appointed and commissioned as a Justice of the peace, where
by the former office became vacant, is a bad plea, unless it shews not only that 

he took the oaths of the latter office, but that he also subscribed them.- Vid. 

Constitution, art. 9, sec. 1. 

IN this case the defendant pleaded in abatement of the writ, 
that the officer who served it, after his appointment as deputy 
sheriff, was appointed and commissioned as a Justice of the 
peace, "and toolc the oaths prescribed by the constitution and laws 
of this State, necessary to qualify him to act in that office," and 
had ever since exercised the same, whereby his office of deputy 
s'lteriffbecame vacant, &c. To which the plaintiffs demurred. 

Sheppard, in support of the demurrer, cohtended that on a plea 
in abatement the right de jure to an office could not be tried. 
The compatibility of the two offices is a constitutional question, 
deeply affecting the incumbent, and ought not to be examined in 
this collate,al way; much less decided against him, in a cause to 
which he is not a party, and where he has not the power to be 
beard. It is even doubted whether the rights of electors can be 
gone into upon a trial of the rights of the elected. 3 Burr. 1387 
-but the Courts of this country and of Westminster Hall, seem 
to be agreed that the right to an office cannot be tried in any 
other way than by a quo warranto, or other process, in which the 
officer is a party.. 3 Bae. Jlbr. (►36, 647. Rex v. Gayer 1Burr. 
245. Cowp. 489, 507. 2 D. o/ E . .277. The people v. Collins 
7 Johns. 549. .Mclnstry v. Tanner 9 Johns. 234. Fowler v. Bebee 
9 .Nlass. 234. Corn,'th ii. Fowler 10 .]Jfass. 290 . 

.r1llen, for the defendant, insisted that the constitution had set-· 
tled the question of compatibility, upon a fair construction of its 
provisions; and that having accepted the second commission, and 
taken the oath of office, the first was ipso facto vacated. 

PER CuRIAM. If the defendant would abate the writ in this 
case, he should have shewn in his plea that the officer who serv
e11 ffH'J disqualified to act in that office, by being commissioned 
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and qualiied to act in another, with which it was incompatible. 
But this he has not done. The constitution requires not only that 

- the oaths of office shall be taken, but that they also shall be sub~ 
scribed, before the person commissioned shall enter upon the dis
charge of its duties ;-and this latter and essential part of his 
qualification not being alleged, the plea is therefore bad. Until 
he was qualified to act as a Justice of the peace, his office of 
deputy sheriff was not vacated. 

Respond eat ouster awa1Yled. 

GREEN, plaintiff in ertor, vs. LOWELL. 

If a writ be delivered to an officer with directions to attach property if practicable; 
otherwise, to make no service; it is his duty to make diligent search for prop
erty; and if none is found, to make a seasonable return of that fact, on the writ, 
in his official capacity, as a reason for omitting to serve the precept. 

Where ·a deputy sheriff, having a writ in his hands for service, undertook to receive 
the money of the debtor, and make no service of the writ;-it was holden that 
the sheriff was liable, under a charge for neglecting to serve and return the writ, 
to the amount of the money and interest; and this without any previous demand 
on the officl.lr. -

, IN a writ of error to the Court of Common Pleas, upon excep
tions filed there to the opinion of Smith J. the case appeared to 
be thus:-

Lowell, who was the original plaintiff, brought an action of the 
case before a Justice of the Peace, against the plaintiff in error, 
who is sheriff of this county, for the neglect of one Enoch W . 
..idarns, his deputy, in not serving and returning a writ of attach
ment. The Justice, on motion of the plaintiff, granted him leave 
to amend his writ, by adding a new count, charging the default to 
have been by Ebenezer W . ..idams his deputy, the name of Enoch 
having been inserted in the first count by mistake. The defend
ant pleaded before the Justice that Enoch W . ..idams was not his 
deputy;-and also the general issue of not guilty; on which pleas 
issues were joined. 
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The cause coming into the Court of Common Pleas by appeal, 
the amendment made before the Justice was allowed. The 
plaintiff proved at the trial that the writ was delivered to the 
deputy with directions written on the back of it, to attach prop
erty to respond debt and costs, or make no service ;-that the 
officer, before the time of service expired, shewed the writ to 
the debtor, who paid him the debt and costs, taking the account, 
which the officer detached from the writ and delivered to him; 
-and that the officer communicated these facts to the creditor's 
attorney, adding that he could find no property of the debtor to 
attach, and requesting him to direct the mode in which he would 
have the money remitted; which the attorney declined to do. 
There was evidence shewing that though the debtor bad no visi
ble property, yet his credit was good for a greater sum than the 
value in controversy here, which he could raise at any time; and 
that his circumstances were not altered since the original writ 
was sued out against him. 

The Judge instructed the jury that upon this evidence it ap
peared that the deputy had neglected his duty, for which the 
5heriff was liable; and they found for the plaintiff the amount of 
bis debt, with interest. 

The errors assigned were,--lst-that the verdict and judg
ment were not according to the issues joined;-2d.-that the 
sheriff was made answerable for the conduct of his deputy when 
not acting in his offici.al capacity;-3d.-that interest was allow
ed on the money, without proof that it had been demanded ;-4th 
-that the officer was not bound to serve the writ but upon con
ditions with which he could not comply, and therefore was not 
bound to return the writ ;-5th-that the officer was ordered to 
make no service of the writ, which therefore was never in the 
custody of the law, and the sheriff therefore was not answerable 
for the omission of his deputy to return a writ or mesne process 
which the duties of his office did not require ;-6th-the general 
error. Plea, in nullo est erratum. 

Bulfinch, for the plaintiff in error. The a"llendment was 
irregularly allowed, because the name of another deputy being 
inserted, its effect was to disclose a different cause of action.-
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and to take the defendant by surprise. The allowance of interest 

also was irregular, because the money_had never been demanded. 
7 .l~fass. 464. 

The undertaking of the officer to receive the money on mesne 

process was a matter in no respect resulting from his official 
duty ; and therefore the sheriff was not responsible. 7 .Mass. 
123. · Nor did the debtor deliver the money to be attached on 

the writ, but paid it to be applied to the immediate discharge of 

the debt, by private contract with the officer. 4 Mass. 60. 11 
.Mass. 207. 15.Mass. 200. 

The orders of the plaintiff to the officer were, to attach prop
erty, or make no service. By the terms of these directions he 
might do either, at his election; and he elected the latter. He 
·was not bound to return the writ ; for no fees are allowed by law 

for the return of precepts not served; and the law enjoins no 
duty, for which it provides no reward. 

But if he was liable, the damages should have been merely 

nominal ; because the plaintiff's right of action against his debtor 

is not impaired by any facts appearing on the record; and the 
debtor's responsibility is as good now as before. 

Evans, for the original plaintiff, to shew that the amendment 
was regular, cited Phillips v. Bridge 11 Mass. 246. Sherman v. 

The Proprietors of Connecticut River Bridge ib: 338 ;-and he saicl 
that the first issue was immaterial, so that finding it for the de
fendant would not entitle him to judgment. Under the plea of 
not guilty the whole matter of the defence was open to the 
defendant ; and the special plea before the Justice, even if it 
had been good in form, was improperly put in. 5 Mass. 380. 9 
.Mass. 322. 10 .Mass. 66. 

The action, he contended, was for not serving and not returning 

the writ, both which the deputy was bound to do ; and for neglect 
of which the sheriff was answerable. The orders of the plaintiff 
only modified the former branch of his duty, leaving the latter 
unaffected. But he might have attached the money he received; 
for the debtor voluntarily placed it in his hands, and could not 
afterwards object or resist it. And if he could not, yet he should 
have returned the writ, with his doings. EYery plaintiff is entit-
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led to the return of an officer under the sanction of his oath of 
office, of all the facts touching the precept in his hands, stating 
the manner of its service, or the reasons why service is not mape. 
It is only at the place of return that he can look for such informa
tion as will enable him to act with prudence in any ulterior 
measures the case may require him to adopt. 

The opinion of the Court was delivered at the ensuing June 
term in Kennebec, by 

WESTON J. The amendment, first allowed by the Justice and 
approved by the Common Pleas, was without doubt within their 
discretion to grant. It did not introduce a new cause of action, 
but was the mere correction of a mistake in setting forth the only 
one, which was intended to be prosecuted ; and if authority was 
necessary for its allowance, Phillips v. Bridge, cited by the 
counsel for the defendant in error, is a case in point. 

As to the special plea, upon which issue was joined before the 
Justice, if that had been expressly found for the original defen
dant at the Common Pleas; it would not have entitled him to 
judgment ; inasmuch as after the amendment, it answered only 
one count in the declaration. Every advantage, which he could 
have derived from the special plea, he was equally entitled to 
:under the general issue ; and that being found for the plaintiff, the 
point in controversy between the parties, was sufficiently settled 
by the verdict to authorize the judgment. 

When .IJ.dams, the deputy, received the original writ, sued out 
by the defendant in error, it was his official duty to obey its pre
cept ; subject however to the control and direction of the original 
plaintiff. The direction he received was, to attach property, if 
practicable ; otl)erwise to make no service. If he neglected to 
make diligent search for the property, or to attach it when found, 
or otherwise abused his official trust, the original plaintiff had his 
remedy not only against him, but against his principal, the sheriff. 
If in fact he did make diligent search for property, and was 
unable to find any, it was his duty, on or before the return day of 
.the writ, to set forth this fact affirmatively in his official capaci~ 
ty ; and tb assign it as a reason for his failure to make service ; 
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and, so doing, he would have been justified. But instead of this, 
he tore from the writ the account annexed, thus defacing and 
injuring the process, which it was unquestionably the duty of his 
office to preserve from mutilation. We are satisfied, that the 
facts proved disclose a failure of official duty, for which the 
sheriff is responsible ; and we perceive nothing in the case, which 
can be considered as a waiver, on the part of the original plain
tiff, of his right to proceed against him. 

With regard to the damages, it was a question for the jury, 

upon which it does not appear that the presiding Judge in the 

Court below gave them any special instruction ; or that he was 
desired so to do by the counsel for the original defendant. But 

if however it was a point now open before us, we do not perceive 

that, under all the circumstances, the damages can be considered 

as excessive. 
The exceptions are overruled ; and the judgment is affirmed 

with costs. 

-
KNOX & AL. vs. LERMOND. 

Where, in a writ of entry, the tenant prayed for an appraisement oft he land, under 
the provisions of Stat. 1821, ch. 47, and after verdict for the demandant he 
abandoned the land to the tenant at the price found by the jury, for which sum 
judgment was thereupon rendered for the demandant, and the tenant appealed 
therefrom to this Court, but failed to enter and prosecute his appeal ;-upon 
complaint of the demandant, the judgment of the Court below, for the value of 
the land in money, was affirmed in this Court, with interest, and single costs. 

The facts in this case are stated in the opinion of the Court, 
which was delivered at June term in Kennebec, by 

MELLEN C. J. This is a writ of entry. In the C~urt of Com
mon Pleas a verdict was returned in favor of the deman<lant ; 
and at the request of the parties th-0 premises demanded, and 

the improvements thereon made, were estimated by the jury, 
pursuant to the provisions of the statute of 1821, ch. 47, common
ly called the betterment law ; and during the term in which the 

verdict was given, the demandant made his election on record1 

VOL, III. 49 



378 LISCOLN. 

Knox v. Lermond. 

in npen Court, to abandon the demanded premises to the tenant 

a~ the price estimated by the jury a's aforesaid, on which verdict 
the special judgment, by law required, was dnly entered ; and 
from that judgment the tenant appealed to this Court ; but failing 
to enter his appeal, the demandant has entered his complaint and 

prayer for affirmation of judgment ;-and the question is, in what 

manner, and for what sum we are to render judgment. The 
provisions of the first section of said act are peculiar. So far as 
they relate to the point uncler consideration they are these ;

" The jury which try the same (cause) if they find a verdict for 

"the <lemandant, shall, if the tenant so request, also inquire and 
"by their verdict ascertain the increased value of the demand

" ed premises, by virtue of the buildings and improvements made 
"by such tenant 1 or those under whom he may claim ; and (if the 
"demandant require it) what would have been the value of the 

"demanded premises, had no buildings or improvements been 
"made by such tenant, or those under whom he claims. And if 
",during the term in which such verdict shall have been given, 
"the tlemandant shall make his election in open Court to abandon 
" the demanded premises to the tenant at the price estimated by 
"the jury as aforesaid, then no judgment for possession shall be 
'' rendered on the verdict ; but judgment for the sum so estimat
" ed. And after one year, a writ of execution may issue for the 
" same sum with one year's interest thereon, and costs of suit, 
"unless the tenant shall within one year after the rendition of 
'' said judgment pay into the clerk's office of said Court for the 
"use of the demandant one year's interest of the said sum, togeth

" er with one third part of the said sum, and the costs of suit, if 
" taxed ; in which case the said writ of execution shall further 

" stay." The section contains similar provisions, mutatis rnutan
dis, as to the annual payment of the other two thirds of said 
estimated value and the interest thereon. The foregoing provi
sions are, in terms, applicable only to those cases in which judg
ment is rendered on verdict ; and they do not embrace a case 
like the present. Is the omission to enter an appeal in such 
cases, a waiver of all the benefits of the act ;-leaving the Court 
to enter a general judgment on the default in favor of the deman

<lant to recover seisin and possession of the demanded premises as 
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in common cases ? This would seem to be a harsh construction 

against the tenant ; and not in conformity to the spirit of the pro

vision in the fourth section of the statute of 1822, ch. 193, by 
which this Court on complaint for the non-prosecution of an 
appeal, are to affirm the judg·ment of the Court of Common Pleas, 
with costs according to the special circumstances of the case. 

Another construction may be given more consonant to justice 

and in unison with the intentions of the legislature. It is true, 
that by the appeal, the judgment of the Court of Common Pleas, 
and the verdict on which it was rendered are set aside, and in 
legal contemplation have ceased to exist ; and therefore, in 

those cases when no vtlrdict is given in this Court, a judgment of 

affirmation cannot be rendered by us according to the strict lan
guage of the statute. We must therefore give such a construc

tion as may, as far as practicable, effectuate the object in view 

when it was passed. For this purpose, we may reasonably 
consider that the tenant, when he fails to enter his appeal, thereby 
admits that the value of the demanded premises and the buildings 
and improvements thereon was fairly estimated by the jury in the 
Court of Common Pleas ; and consents that the demandant should 

have judgment for the amount of the estimated value of the 
premises ; and as the delay in obtaining such judgment in this 
Court is occasioned by the act of the tenant in interposing the 
appeal, justice requires that he should be charged with interest 
on the amount of the judgment below ; and as an equivalent for 
this, the term of credit is extended, because the year within 
which the costs and one third of the judgment must be paid, will 
commence at the time of the rendition of such judgment in this 
Court. The same justice to be sure, would be attained by 
simply affirming the judgment of the Court of Common Pleas 
without adding interest; limiting the commencement of the year, 
s~ as to establish its commencement at the time the judgment 
was rendered on the verdict ; but the !angn3ge of the statute 

seems not to warrant this construction. It contemplates the 

year as commencing at the time judgment is rendered ; and as 
we consider the judgment of this Court as a final judgment virtu
ally rendered on the verdict in the Court of Common Pleas, and 

an adoption a.nd affirmation of it, the year must _commence at the 
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time we render the judgment. Hence the justice of charging 

the tenant with interest on the judgment below, by way of addi

tional damages. In this case, therefore, the Clerk will cast 

interest on the amount of the estimated value of the demanded 

premises, for which sum judgment was rendered in the Court of 

_Common Pleas, up to the time of entering judgment at this term 
in this Court ; and for the total amount, enter ,such conditional 

judgment as the statute re<]uires, with additional single costs 

only. In this manner the respective rights of the parties are 

preserved and the objects which they both have had in view are 

. accomplished. 

THORNDIKE t'S. BARRETT. 

Of the conveyance of proprietors' lands by their committee and clerk, under au
thority given to them by ,,otcs of the proprietors. 

THIS case having been tried again in this Court, [Vid. 2 Green[. 
312,J the demandant regularly deduced his title to the demanded 
premise3 from William ,Molineaux, who held the same under a 
deed of the following tenor:-

" To all people unto whom these presents shall come: John 
'' .711olineaitx of Boston, in the county of Suffolk and commonwealth 
" of Jlfassaclwsetts, merchant, in the capacity of clerk to the pro

" priety known by the name of the Twenty Associates of the 
"Lincolnshire Company, sends greeting. "Whereas the said pro

" priety at a legal meeting on the twenty third day of September, 
" in the year of our Lord one thousand seven hundred and eighty

" five passed the following vote, viz: ' Voted, that Beauchamp 
" Neck be sold by the standing committee, either by public or 

" private sale, as they shall think most for the interest of the pro
" priety, and the money arising therefrom be put into the hands 
" of the treasurer, to b~ disposed of as the proprietors shall di

" rect: and that public notice be given of this vote thirty days 
"before the sale;'--and at another meeting of the standing com

" mittee of the Twenty Associates of the Lincolnshire company, 

" on the thirty first day of October, in the year of our Lord one 

,. 
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" thousand seven hupdred and eighty-five, ' The clerk having in

" formed the committee that the intended sale of the lands on 
" Beauchamp Neck and Leterett's Neck have Leen duly advertised 
" in .fl.dams' o/ Nourse's Independant Chronicle, of the twenty 
"ninth day of last September, agreeably to the votes passed the 
"twenty-third day oflast September; and of the several offers that 

" have been made for Beaiichamp Neck, supposed to contain about 
" five hundred acres, and Mr. William Molineaux's offer of six 
" shillings per acre being the highest, whereupon voted, that (his 
" committee, by virtue of power vested in them, do accept 
"the offer made by Mr. William .Molineaux, and engage to sell 

" him all the unappropriated land on Beauchamp .Neck, in the 
" township of Camden, lying within the patent to Beauchamp and 
"Leverett he paying six shillings per acre for the same;'-and at 

" another meeting of the standing committee of the Twenty Asso
" ciates of the Lincolnshire company, on the twelfth day of De .. 
" cember in the year of our Lord one thousand seven hundred and 
"eighty-nine passed the following vote, viz: 'Whereas the Twenty 
" Associates of the Lincolnshire company, at their meeting on the 
" 23d day of September in the year of our L0rd one thousand seven 
" hundred and eighty-five, Voted, that Beauchamp Neck be sold 
" by the standing committee either by public or pi:ivate sale as 
" they shall think most for the interest of the proprietors;' and 
" whereas the standing committee at their meeting on the thirty 
" first day of October, one thousand seven hundred and eighty-five 
" did agree with and make sale of the said neck of land to Mr. 
" William .Molineaux on certain conditions, which conditions said 
'' Jl1olineaux has complied ,vith,as per an account settled the fourth 
"instant; therefore, voted, that the clerk of this propriety do, as 
~, soon as may be, execute a good and lawful deed of said Beau
" champ Neck,agreeably to the usual forms in like cases practised, 
" unto Mr. Williarn .llfolineaux;'-And whereas the said propriety 

'' at their meeting on the thirteenth day of May, .ll.nno D01nini 
" one thousand seven hundred and sixty-eight, passed the follow

" ing vote, viz: 'That the proprietors' clerk be, and hereby is 
" empowered to make and execute any deed or deeds the stand
" ing committee shall judge necessary, for granting and conveying 
" any of the lands belonging to this propriety, to any person or 
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" persons, which deed or deeds shall be approved of by at least 

" two of the committee, and expressed on the same in writing 

"under their hands;' as by the propuetors' records, reference 

"thereto being had, the foregoing votes will fully appear:-Now 

"know ye, that I the said John .JJ.folineaux, in my capacity before 

" mentioned, for and in consideration of the sum of one hundred 

"and twenty pounds lawful money, to me in hand paid before the 

" ensealing hereof, by 1Villiarn Molineaux of Boston, in the coun

" ty of Suffolk and commonwealth of Massachusetts, merchant, the 

" receipt whereof I do hereby acknowledge, have, and by these 

" presents do, in my capacity aforementioned, by virtue, power 

" and authority to me granted in and by the vote last recited, 

" grant, bargain and sell unto the said William Molineaux, all 

" that tract or parcel of land called and known by the name 
" of Pitts or Beauchamp Neck lying and being in the township of 

" Camden and county of Hancock and commonwealth of JJJassa
" chusetts, butted and bounded as follows, viz :-Northwest on 
" land of .9.braham Ogier and land of Robert Thorndike, containing 
4 ' fifty acres, and a pond, south west on Goose Harbor, south-east 
, ' and north-east on the ocean, containing five hundred acres more 

" or less, and now belonging to the said propriety, and all the im

" provements and advantages that now belong to the same; pro

" vided, that the said William ,Molineaux, nor his heirs, nor any 
" person or persons under him or them, shall not work into lime 
" any quarry or parcel of lime rock within the land before de

" scribed, agreeably to the deed of indenture made between the 

" heirs of Brigadier Waldo and this propriety, bearing date .9.pril 
" the seventh, .Jl.nno Domini one thousand seven hundred and sixty

" eight; and that the said William .Molineaitx, or his heirs, or any 

" person or persons under him or them, shall not erect any kilns 

•' for the purpose of burning lime on the land before described; 

" and that the said William, .JJ:Iolineaux, his heirs and assigns, be 

" subject to all the covenants and conditions expressed in the 
" same deed of indenture; to have and to hold the aforesaid 

" granted premises, with the privileges and appurtenances there
" of, unto the said William Molineaux, his heirs and assigns, to his 

" an<l their only proper use and behoof forever; and I the said 

•' John .,lfolineaux, in my capacity before mentioned, do hereby 
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" covenant with the said William Molineaux, his heirs and assigns, 
" that by virtue of the power granted me as aforementioned I 

" have good right to sell and convey the premises in the manner 
" aforesaid; and that in my capacity aforesaid, I will warrant and 

" defend the same to him and his heirs and assigns forever, against 
"the lawful claims and demands of all persons claiming by, from 

" or under the propriety aforesaid, or me or my heirs. In wit
" ness whereof, I the said John JJ,f olineaux, in my capacity afore

" said, have hereunto set my hand and s~al, this fourteenth day of 
" September, in the year of our Lord, one thousand seven hundred 

" and ninety. 
"JNO. MOLINEAUX, P. Clerk. (Seal.) 

Signed, sealed, and delivered 
in presence of us 

" JAMES s. LOVELL. 

" SAM'L COOPER. 

" Su.ff'olk, ss. Boston, Sept. 14, 1790. 
" Personally appeared Mr. John .Molineaux, and acknowledged 

" this instrument by him subscri,beU, to be his voluntary act and 
"deed. Before SAM'L COOPER, Justice of the Peace. 

" We the subscribers being of the standing committee of the 
"within mentioned propriety do, agreeably to the vote of said 
" propriety at a meeting the 13th .. May, 1768, hereby approve of 
" the written deed of sale. 

'' J\ATH'L APPLETON,) 
" JOSEPH BARRELL, ( Standing Committee." 
" SAM'L COOKSON. ) 

The execution of this deed not being denied, the only question 
made in the case was, whether the deed was sufficient evidence 
of a conveyance of the land th~rein described, from the Twenty 
Associates to William.Molineaux; and this question Weston J. who 
tried the cause, reserved for the consideration of the whole Court, 
a verdict being returned for the demandant. 

Orr, for the tenant, argued against the deed, that in every 
part, whether of conveyance or of covenant, it spoke the language, 
not of the Twenty Asso~iates, but of John .IJ;1olineaux; and thus, 
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not being excuted in the name of the principal, it was void. El
well v. Shaw 16 .,~Jass. 42. Stenclifield v. Little 1 Greenl. 231. 

.H.llen, Greenleaf, and Thayer, for the dernandant, contended 

that the votes and the deed, taken together as a conveyance, 
ought to be so construed as to carry into effect the intent of the 
parties, of which they afforded sufficient evidence. The signa
ture of the clerk is evidence of the truth of the recitals in the 
deed, no particular form of attestation being necessary; and the 
long acquiescence of the proprietors evinces their intent to con
vey to .Molineaux. Browning :v. Wright 2 Bos. <y Pul. 12. Ellis 
v. Welch 6 Mass. 250. 9 .Mass. 514. Bott v. Burnell 11 .]J,fass. 
167. Shep. Tottchst. 82, 83. Co. Lit. 49, ct. The votes of the 
proprietors may be considered as sufficient, of themselves, to pass 

the estate ; and may operate either in the nature of a covenant 
to stand seised to uses ; or as a grant to such person as the com
mittee shall appoint ; in which case the deed, with the indorse
ment of their approval thereon:, is a designatio personre. Mayo v. 
Libby 12 Mass. 339. Wallis v. fVallis 4 .Mass. 136. Springfield 
v .• Miller 12 .]}Jass. 417. 

Orr, in reply, said that this was a case, not of a public corpo
ration, but of certain private individuals, seised in fee of lands, 
and delegating to a third person the power to convey the estate. 
This power was to be executed by making a deed, conforming to 
the settled principles of law. Having expressed this mode of 
conveyance, all others were excluded ; and this part of their 
intent being as clearly expressed as the determination to convey, 
both parts of the vote must stand or fall together. If the estate 
did not pass by deed, it was not conveyed at all. 

The cause being continued nisi for advisement, the opinion of the 
Court was delivered at the ensuing .fl.ugttst term in Oxford, by 

MELLEN C. J. The only question is whether the deed from 
John Molineattx to William JUolineattx, bearing date Sept. 14, 
1790, and recorded May 13, 1793, the execution of which was 
admitted, and which was offered in evidence without objection, is 
legal proof of a conveyance of the land therein described. A 
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verdict has been found for the demandant, and he is entitled to 
judgment, unless the deed is to be pronounced inoperative as a 

conveyance of the premises demanded. We are to form our 
-0pinion upon the deed before us. Having been executed almost 
thirty five years ago, and then approved by the standing commit
tee of the proprietors, it is entitled to a liberal construction, and 
ought to b.e sanctioned as an effectual conveyance, unless legal 
principles strictly forbid it ; and upon the most careful exam
ination, and comparison of it with those cases which have been 

supposed to be similar to it, we are satisfied that it is legal evi

dence of a conveyance of the land therein described. It ap

pears by the deed that the Twenty Associates, Sept. 23, 1785, 
voted that Bea'U,champ's Neck, of which the premises demanded 
are a part, should be sold by the standing committee, at public or 
private sale ;-that at a meeting of said committee Oct. 31, 
1785, the clerk informed them that said William .Molineaux had 
offered six shillings per acre, being· the highest offer ; that there 
upon the committee accepted the offer made by him ;-that at 
another meeting of the committee Dec. 12, 1789, the clerk of the 
propriety was authorized by them to execute a good and ]awful 
deed of said Beauchamp's Neck, agreeably to the usual forms 
in like cases practised, to the said William .Molineaux ;-the 
form of which deeds according to a vote of the proprietors of May 
13, 17-68, was to be such as " the standing committee should 
judge necessary" for the purpose of granting and conveying the 
lands of the company; which deed or deeds should "be approved 
"of by at least two of the committee, and expressed on the same 
"in writing under their hands." It is a principle of law, well 
established in Massachusetts and this State, that towns and propri
etors of common lands may alienate their lands by vote. .fl.dams 
v. Frothingham 3 .Mass. 352. Codman v. Winslow 10 Mass. 146. 
Springfield v. JJ!liller 12 Mass. 415. Such a vote would clearly 
have been sufficient. This is the usual mode of proceeding among 
proprietors of lands in common. In the same manner by a vote 
of such proprietors, and a draft of lots, their common lands are 
considered as legally divided. All the conveyances of property 
in severalty by the proprietors of the Kennebec purchase are 
effected by their vote, by which, as they e;xpre:s13 it, they " vote, 
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grant and assign" to AB, &c. ;--and by another vote, a mode of 
certifying such vote or grant and perpetuating the evidence of it, 
for the use and in the possession of the grantee, or person to 
whom the land is voted, is designated ; to which mode the clerk 
of the proprietors conforms, by ;~iving an instrument, in the nature 
of a certificate of the vote, and, in some degree, resembling a 

deed ; being under the seal of the company, and signed, and 
acknowledged by the clerk before a Justice of the Peace. These 
modes of conveyance, various as they are, have been adopted and 
sanctioned, in virtue of a provision contained in successive stat
utes relating to this subject, by which proprietors of lands in 
common "are empowered to order, manage, improve, divide and 
"dispose of [their common lands] in such way and manner as shall 
" be concluded and agreed upon by the major part of the inte
" rested.present at any legal meeting; the votes to be collected 
"and accounted according to the interests." Under this statute 
authority the above mentioned vote of 1768 was passed by the 
twenty associates, as to the sale of their lands, and mode of con• 
veying the same, and perpetuating the grant or sale. It is proper 
here to observe that this power given to proprietors is a peculiar 
one ; a power of agreeing on the mode of dividing and disposing of 
their property ;-a power which persons in their individual 
capacities do not possess ; they must conform to those principles 
and modes of conveyance which our statutes have distinctly and 
explicitly prescribed. The difference is important. Viewing 
these principles, in connection with the several votes of the 
Twenty Associates, the proceedings of the standing committee in 
making the contract of sale, and in writing approving of the deed, 
in behalf of the proprietors, which the clerk had made " agreea
bly to the usual forms in like cases practised," we are well satis
fied that they can never be permitted to deny that the title to the 
lands described in the de.3d passed to the grantee. We are 
confirmed in this opinion by the case of Mayo ~- al. v. Libby 12 
JJ,[ass. 339. The Court there held that a resolve, releasing to 
" each settler" in Hampden, who was on the land before a cer
tain day, one hundred acres in severalty, to be laid out so as to 
include his improvements, although it did not give any bounds or 
description of the same, was sufficient to pass the estate in the 
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hundred acres ;-leaving those particulars to he afterwards 
settled by a surveyor. Is there any essential difference between 
that case and this'? There the name of each settler was to be as
certained and the bounds of his lot fixed by a surveyor, after the 
resolve was passed. Here the name of the purchaser- and the 
price were to be ascertained and fixed by the standing committee, 
after the vote of sale was passed; and the evidence of the whole 
to he preserved and delivered to the purchaser by a deed or in• 
strument, made, executed and sanctioned in the manner and form 
prescribed by the vote of the proprietors; and which was care
fully observed and adopted with respect to the deed in question. 
This case differs from Stinchfield v. Little 1 Greenl. 231. There 
the question was, whether the instrument declared oh was the 
deed of Little. The only question arose upon the plea of non est 

Jactum. In the present case the question is whether the estate 
passed from the Twenty Associates to William .Molineaux by the 
deed under consideration. In that case Little was held answera
ble because he had bound himself by some of his covenants in 
the deed; covenants into which he need not to have entered. In 
the present case, there is no question of covenants. The lapse 
of time since the deed was executed may be considered of im
portance also in another point of view. \'Ve have had occasion 
once before to examine this cause: see 2 Greenl. 312. Several 
questions were presented by the former report of the Judge 
who sat in the trial of the cause, and the verdict was set aside 
because certain proposed testimony was rejected; a part of which 
bad relation to an asserted disseisin of William .Molineaux. By 
the report now before us it seems that all other questions were 
satisfactorily disposed of, except that as _to the effect of the con
veyance from the company to Molineaux. The deed to him, as 
we have before stated, has been registered more than thirty-two 
years. And now, by the statute of limitations, the Twenty 
Associates are barred of all remedy_ by action to recover the de
manded premises; because ever since the conveyance, Williarn 
.Molineaux and those claiming under him have held all, or a part 
the lands openly and adversely to the proprietors. Such we must 
consider to be the fact, since the second verdict has put a nega
tive upon all pretence of disseisin committed upon him. The 
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case before ·us has several peculiar characteristics, which dis~ 
tiuguish it from all those with which it has been compared; and 
not deeming the decisions in those cases as necessarily applicable 
this, we feel authorized, as well as disposed, to pronounce the 
deed, under all the circumstances attending it, as a conveyance 
of the land there indescribed. Such was the unquestioned belief 
of all concerned at the time; and we perceive no principle of lavv 
which should prevent our giving it the operation and effect intend
ed. 1¥ e are all of opinion that them must be judgment on the 

verdict. 

'1'1rn INHABITANTS OF W1scAssET i,s. THE !NHABITAN'l'S oF 1'VAL

noBoRoUGH. 

Where a son, having received a conveyance of all his father's property, gave a 
bond to the town, conditioned to support him and another son during life; this 
was held not to be" supplies or support indirectly received from some town as a 
pauper," so as to prevent the father, and with him the other son, from gaining a 
settlement by residence, under Stat. 1821, ch. 122. 

The settlement ofa person non compos, though of full age, will follow that of his 
father, with whom he resides. 

IN this case; which was stated by the parties, the question wal'I 
upon the domicil of one Charles .flcorn, a pauper, non compos 
from his infancy, and now upwards of forty years of age. He 
always lived in the family of John .flcorn, his father, whose 
residence and lawful settlement wer~ in Waldoborough till the 
year 1816. In that year the father, upon an inquisition regularly 
made by the selectmen of Waldoborough, was adjudged non com
pos by reason of extreme old age, and a guardian was duly appoint

ed over his person and estate, which consisted of a considerable 
farm and stock, sufficient, if properly managed, to support him 
and hi1; wife and Charles, during their lives. Soon afterwards, 
upon application of his children, and on condition that they would 
maintain him, the letter of guardianship was repealed by the 
Judge of Probate; and on the 27th day of February 1816, George 
.fl.corn of Wiscasset, a son of John, received a conveyance and 
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assignment of all his father's property, and thereupon gave to the 
inhabitants of Waldoborough a bond, conditioned for the support 
and maintenance of his father and mother during their lives, and 
for the like support of Charles, the pauper, for the term of-eight 
years then ensuing; and removed them all to his own house in 
Wiscasset, where they dwelt at the time of the passing of the 
act of March 21, 1821. The pauper never owned any property. 

Sheppard, for the plaintiff, contended, upon these facts, that 
neither the pauper nor his father acquired a settlement in Wis

casset by residence there at the passing of the act. The domicil 
is changed, not merely by removing to another place, but by the 
intention of always staying there.' But this implies the power of 
volition, which a person non compos does not possess. He stands 
in the situation of an infant, a Jeme covert, or a slave, neither of 
whom can gain a settlement by any act of their own. Upton v. 
Northbridge 15 .]~!ass. 237. Watson v. Cambridge ib. 286. Hal

lowell v. Gardiner 1 Greenl. 101. East Sudbury v. Waltham 13 
Mass. 460. This principle applies as well to the father as the 
son, his incapacity, caused by extreme age, not being removed 
by the repeal of the guardianship. 

He further contended that the son being supported, at the timP, 
of the passing of the act, under a special contract with the town 
of Waldoborough, and without any consideration on their part, hP, 
must be regarded as "indirectly receiving supplies as a pauper" 
within the pl'Ovisions of the act, and so did not acquire a settle
ment under the clause respecting domicil. 

Reed, for the defendants, said it had been settled that a person 
non compos, having no estate, and living with his father, might 
have the settlement of the father, as one of his family, though of 
full age. Upton v. Northbridge 15 Mass. 237. The father in 
this case being capable of conveying his estate, was capable of 
choosing his own place of abode; and if resident in Wiscasset with 
his own consent, for life, at the passing of the act, his domicil, 
and with it the settlement of the pauper, were there fixed. The 
fund out of which they were supported was the estate thus con
veyed to George i.lcorn, and of course was not furnished, eyen 
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indirectly, by the town of Waldoborough. The taking of the bond 
was merely a measure of precaution, to guard against a possible 
danger, which the subsequent passage of the statute has forever 
prevented. 

THE CouRT said thatthe pauper, though incapable of gaining 
a settlement in his own right, by reason of mental imbecility, might 
acquire one derivatively from his father; _whose residence being 
in Wiscasset af the time of passing the statute, his settlement and 
that of his son were thereby transferred to that place. The bond, 
they said, could in no view be regarded as supplies furnished by 
Waldoborough, that town having neither paid money nor suffered 
damage to obtain it. j 

Judgment for the defendants . 

• 
1,HE INHABITAN'l'S OF ST. GEORGE vs. THE INHABITANTS OF 

DEER ISLE. 

The incorporation of a town fixes the settlement of all persons having their legal 
home within the territory incorporated; whether they be actually resident there
on at the time of the incorporation, or not. 

If, at the time of the incorporation of a town, a person having a legal home, there, 
be resident in another town, at service, with the intention of returning at some 
future day, which intention was afterwards abandoned; such subsequent aban
donment of the purpose of returning does not affect the question of settlement. 

Tms was an action of asswrnpsit for the support of certain pau
pers. It was briefly argued by Thayer, for the plaintiffs, and 
.!J.bbot for the defendants. The facts are stated in the opinion of 
the Court, which was delivered at .9.ugust term in Oxford, by 

MELLEN C. J. The only question in this cause is, whether 
Sally Pressy, the grandmother of the paupers, gained a settlement 
in Deer Isle by virtue of the act by which it was incorporated as a 
town, passed January 30, 1789. She was then about seventeen 
years of age. Her father died in 1773 or ·1774, and her mother 
was married about 1775, to one Curtis; and after his death, was 
again married to one Sheldon about 1786 or 1787. 8ally Pressy 
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continued to live with her mother, on the same farm on which her 
father had lived, until June 1788. She then went to Thomaston, 
and lived a few months as a hired servant with one Coombs; then 
returned to her mother's house at Deer Isle, and stayed a few 
months; then went back to the house of Coombs, where she con
tinued to live as before tiH July 1789, when she was married to 
one Welch, of Thomaston, where she has lived ever since. Welch. 
was a foreigner. While living at Coombs', Sally Pressy called 
Deer Isle her home, and frequently spoke of returning to it. If 
at the time of the incorporation, she had a legal home in that 
town, her absence from it, while living in Thomaston in the n{an
ner before described, would not change or affect her domicil ; 
such absence being temporary~ and accompanied with the inten
tion of returning; and which intention seems only to have been 
abandoned when she was married. Had she then a home in Deer 
Isle at the time of its incorporation'? It is true Sheldon was not 
bound to maintain her, merely because he had married her 
mother; and therefore she had no legal right to remain in his 
family on his expense. Upon her mither's marriage with Shel
don, Sally Pressy must be considered as having resided in his 
family by permission_ only. Her mother gained a settlement with 
her husband Sheldon, because he was an inhabitant of Deer Isle at 
the time of its incorporation; but this settlement was not com
municated to Sally Pressy. To this point see Freetown v. Taunr 
ton 16 .Mass. 52, and Plymouth v. Freetown 1 Pick. 197. Upon the 
facts we have thus far stated, Sally seems to have had no home in 
Deer Isle in January 1789; and never to have gained a settlement 
there. But there is another fact deserving consideration. Sally 
Pressy's father died seised of the above mentioned farm, and 
left a son and two daughters; of course Sally was entitled to one 
quarter part of the farm; her brother taking a double share; 
and she and her sister taking each a quarter. Though Sheldon 
and his wife lived on the farm, it did not belong to them. Sally 
had a legal estate in it, and a legal right to enter and occupy it~ 
after her father's death. This estate she owned until after the 
act of incorporation was passed; and she then sold it for $100. 
These facts shew that she had a house and home in Deer Isle, 

· from the time of her f~ther's death, until the time she sold he!'. 
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share. Though the farm was subject to her mother's <lower, 
that could not affect her legal rights as to the residue; and even 
as to this point, it does not appear that the dower was ever as
signed to her. Having this legal home at Deer Isle, we have 
before said, that Sally Pressy'i, absence at service in Thomaston 
at the time of the act of incorporation, can make no difference. 
The last inquiry is whether she, though having her home in Deer 
Isle at that time, was capable of gaining a settlement by virtue of 
the act, she then being a minor. In the case of Hallowell v. Gar
diner 1 Greenl. 93, we decided that a minor child, residing with her 
parents and under their care and nurture, clid not gain a settlement 
by the incorporation of Gardiner. The present case differs from 
tha,t. Sally did not reside with her parents at their expense, 
after June 1788; and had no right so to do. Then do the facts 
of this case shew that she was emancipated before the incorpora
tion? If so, then she could gain a settlement in the manner sup
posed as well as though she had been of full age. A father-in-law 
-is not obliged to maintain his children-in-law, which his wife had 
by a former husband, and consequently is not entitled to their 
earnings; but in such cases the minor children are entitled to 
their own earnings, and may maintain an action to recover them. 
Freto v. Brown 4 Mass. 675. Comrnonwealthv. Hamilton 6 .Mass. 
273. Upon these principles Sally Pressy was independent of her 
mother; entitled to her 'own wages, and free to pursue her own 
CQurse of life; having no claims on others, others had none upon 
her. She was ~thus emancipated and capable of gaining a settle
ment in her own righL See also Lubec v. _Eastport ante p. 220. 
The conclusion is, that by the act of incorporation Sally Pressy 
gained a legal settlement in Deer Isle; and there must be judgment 
for the plaintiffs. 
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Where a tract of land was granted fronting on a brook, and extending back by a 
given course, two miles; it was held that by this description each side line 
should be two miles in length; and that the rear line must be parallel with the 
front. 

Where a.parcel of land is conveyed as being the whole of a certain farm, which is 
afterwards described in the deed by courses and distances which do not include 
the whole farm; so much of this description will be rejected, as that the whole 
may pass. 

IN this case, which was an action of trespass quare clausum 
fregit, the question arose upon the construction of the plaintiff's 
title deed, and the consequent location of the dividing line be
tween his land and that of the defendant. By this deed one 
Breed Newell conveyed to the plaintiff" a certain tract of land, 
" or farm, lying in Winslow, it being included in that tract which 
" was granted by the Plymouth company to Gamaliel Bradford, 
" Esq. and five others, and which was granted by the proprietors 
" of the above said tract to Ezekiel Pattee, Esq. and lately own
" ed by John Bran; said farm is bounded as followeth;-begin
" ning on the easterly side of the mile brook so called, and thence 
" on an easterly course parallel to" a certain line described~ 
" one mile; thence northerly at right angles fifty rods; thence 
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" westerly, parallel with the first side line, until it comes to said 
" mile brook; thence southerly:, by said brook, fifty rods, to the 
" first mentioned bounds; containing one hundred acres." 

The defendant proved that an admeasurement from the brook 
eastward, by the courses and distances mentioned in the deed to 
the plaintiff, would not include the land on which the trespass 
was said to have been committed. And it appeared from a plan 
referred to in a deed from Henry Warren to Paul Bailey, under 
whom the defendant claimed, his land being bounded westerly by 
the plaintiff's land, that the brook did not run at right angles with 
the side lines of the lot, but passed somewhat obliquely; and that 
the south side line, as described in the plaintiff's deed, would be 
the longest. 

It also appeared that by running the end line, opposite to the 
brook, at right angles with the side lines, and making allowance 
for the oblique direction, so that the whole lot should average 
one mile from the brook, the locus in quo would not be included 
in the plaintiff's lot. 

The plaintiff then proved tliat the proprietors of Winslow 
granted to Ezekiel Pattee 4

' the westerly half of a tract of land, 
" extending from the mile brook two miles eastward;"-and that 
the lot thus granted to Pattee was the same now owned by the 
plaintiff. 

Hereupon the jury were instructed by Weston J. before whom 
the cause was tried, that the plaintiff was entitled to all the land 
granted to Pattee, though it would embrace somewhat more than 
would be included in the lot by an admeasurement according to 
the particular courses and distances given in the plaintiff's deed; 
and that by the true construction of the grant to Pattee, the rear 
or easterly line of the lot ought to be extended as far as it could 
be extended eastward, taking care that no part of the east line 
should be more than a mile from some part of the westerly line 
of the lot as bounded on the brook. And they returned a verdict 
for the plaintiff, which was taken subject to the opinion of the 
Court whether they were properly instructed or not . 

.ll.llen, for the defendant. The parties having given a specific 
description of the land conveyed in the deed, this is to be adopt-
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ed in preference to another, more general and uncertain. Though 
the description contained in ~1nother deed may be taken, by refer
ence, as part of deed referring to it; yet such reference ought 
to be plain and explicit, and such as to shew evidently that the 
parties had that deed before the~. And the cases in which a 

separate deed is thus adopted as part of one subsequently made, 
are where no courses or monuments are given, or \'Vhere they are 
imperfectly stated, and the prior deed is referred to for a more 
particular description. But if such courses and monuments are 
given in the deed, it is rendered evident that the parties had 
these in view, and had been upon the land. This therefore 
should be taken as evidence of their intent; rather than the gen
eral allusions to the grant from the proprietors to Pattee, which 
must here be treated as mere recital by the grantor, designating 
the general tract by the name of its former owner, but not adopt· 
ing its boundaries, the deed not being in his possession. 

If the plaintiff's claim be supported, then he would hold all the 
land which belonged to Pattee, though it should exceed, to any 
extent, the limits expressly given in his deed;-and if it should 
prove to be but half as large as the tract thus clearly and ex
pressly defined, he would have no remedy on his covenants. 
Either of these consequences shew the construction contended 
for to be extravagant. 

The rule of construction of deeds requires that all· the parts of 
the description be retained, if they can stand together. Upon 
this principle the plaintiff can be confined to the distance ex
pressed in his deed, and yet no part of it be rejected. The tract 
thus bounded and thus limited will be land conveyed to Pattee, and 
by him to Bran, and by him to the plaintiff; for it is not said, in 
the deed, to be all the tract, nor the same tract which belonged 
to Pattee; but only to have once been his land. But if the par
ticular description in Pattee's deed be adopted as designating the 
bounds of the land conveyed to the plaintiff, then every part of 
the plaintiff's deed, inconsistent with that description, mu~t be 
rejected. 

But if the description in Pattee's deed be adopted as controlling 
the limits expressed in the conveyance to the plaintiff; yet by a 

reasonable construction the lows in quo will not be included. 
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For this is not a case of construction of the exterior bounds of a 

public grant, as in Winthrop v. Curtis [ ante p. 110,J but is merely 

the subdivision of a lot between two o-i,vners; in which case, the 

rear line of a Jot fronting a river, being expressly stated to be at 

right angles with the side lines, as is invariably the construction 

,vhen not so expressed, is to be removed back, if no monument be 

designated, till the quantity intended to be granted is completed. 

R. Williams, for the plaintiff1 argued from the words of the 

deed, that it contained a plain and distinct adoption, by reference, 

of the boundaries contained in Pattee's grant from the proprietors; 

and it shewed that in the contemplation of the parties, that tract, 

and the land conveyed to the plaintiff, were identically the same. 

If the two descriptions do not thus coincide, the grantee is enti

tled to hold by that which will give him the most land and the 
greatest estate. Jackson v. Blodget 16 Johns. 172. 

As to the extent from the brook eastward, he considered the 
rule as- settled by the case of Winthrop v. Ourtis; by which the 
eastern boundary would be carried back one mile from any part of 
the brook. And by this rule the plaintiff and defendant would 
take the original two-mile-lot, in equal moieties. 

MELLEN C. J. delivered the opinion of the Court. 

This case pr@sents two questions.-}. Does the locus i.n quo 
fall within the true limits of the tract of land granted by the pro
prietors of Winslow to Ezekiel Pattee 1 2. If it does, is it em
braced and conveyed to the plaintiff by the deed of Breed Newell? 

The proprietors granted to Pattee the westerly half of a tract 
of land, extending from the mile brook eastward two miles, and 
fifty rods in width. By a plan exhibited it appears that the brook 

is not at right angles with the side lines of the lot; and the first 
question is, how the easterly end line is to be run across the lot; 
whether at right angles with the side lines of the I ot; or so as to 
conform to, and be parallel \Vith the oblique course of tbe brook. 
If in the former manner, then the locus in quo wiJI not be includ-

. ed · in Pa.ttee's grant; if in the latter manner; then, it will be 

included. We are satisfied that the easterly end lines across the 
westerly and easterly half of the two mile grant, must be run on 
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the same principles and in the same manner, so that both halves 
will be of the same form. And from the language of the grant, 
we are of opinion that those lines must not be at right angles with 
the side lines, but conforming to, and parallel with, the course of 
the brook; and thus the lows in quo is embraced within the limits 
of the Pattee grant. And if upon the principles of fair and sound 
construction the locus in quo is also found to be within the tract 
conveyed to the plaintiff by Newell's deed, we should not disturb 
the verdict, even if the lani;uage of the Judge in his instructions 
to the jury, was not perfectly distinct and precise; which, how
ever, is not admitted, as the course of the admeasurement must 
be considered as implied in his instructions, as to the mode of as
certaining the true position of the easterly end line across the 
lot. It is said he used the same language which was employed 
by him in delivering the opinion of the Court in the case of Win•· 

throp v. Curtis, when speaking of the true mode of settling the 
exterior lines of the Plymouth .Patent. We do not, however, 
consider the cases as similar. In that case, by the terms of the 
deeds of conveyance to the proprietors of the Kennebec pur
chase, the exterior lines on each side of Kennebec river were to 
be in all places fifteen miles distant therefrom; but such distance 
was not required to be measured on any particular given course; 
for if such had been the case, then if the river be considered as 
running due south, and the distance should be measured on a 
west and by north, or west-north-west course, it is very clear 
that the end of the line so measured, would be considerably less 
than fifteen miles distant from the river. But in the case before 
us, the course of the side lines of the grant to Pattee is given; and 
it is admitted that such course is not at right angles with the 
brook; but extends easterly from it in an oblique direction; and 
so the grantee, Pattee, had a right to extend his lot easterly to 
the length of one mile from the brook on each side of the lot; 
without any reference to the distance of the easterly end of it 
from other parts of the brook, measuring in the nearest possible 
direction. We are therefore, as we before said, of opinion that 
the locus in quo is within the grant to Pattee. 

The second question is whether it is also within the tract or farm 
conveyed by .Newell to the plaintiff. Here it is important to attend 
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to the language of Newell's deed. There is a want of accuracy, 
and indeed a repugnance, in some parts of this language. We 
must gather the intention of the parties from the whole of the 
descriptive language used. It is contended that all that part of 
the deecl in which reference is made to the grant of the Plymouth 

company to Bradford and others, and the grant of the proprietors 
of Winslow to Pattee, are merely matter of recital, and of course 
cannot be taken into consideration in ascertaining the true extent 
and boundaries of the plaintiff's land. We cannot accede to this 
position. We consider all the above particulars as parts of the 
description of the land conveyed; and some of them very impor• 
tant parts. In this deed Newell describes the premises conveyed 
as " a certain tract of land or farm"-included in the tract grant
ed to Bradford and others--" and which was granted by the 
" proprietors of the above said tract to Ezekiel Pattee, Esq."
and it is then stated " said farm is bounded as followeth"-and 
yet in the description of the lines and courses, the course of the 
easterly end line is stated to be at right angles with the side lines 
of the lot. Such a line contradicts that part of the description 
in which it is declared to be the same farm granted to Pattee; and 
will restrict the deed so that it would convey only a part of said 
farm, and leave a' small triangle at the easterly end, contrary to 
his declared intention. Certain monuments govern courses and 
distances which are less certain. 

We think that upon the true construction of Newell's deed, it 
must be considered as ·embracing the locus in quo; and of course, 
the instructions of the Judge to the jury were correct, and there 
must be judgment on the verdict. 

NANCY TURNER, libellant, vs. JOHN TURNER. 

JoHN TURNER, libellant, vs. NANCY TURNER. 

Where, in cross libels between husband and wife for divorce a vinculo for adul
tery, each respondent pleaded in bar that the other party had committed the 
same crime; it was held that these pleas could not be received as admisssons of 
the facts alleged in the libels. 

IN each of these cases, which were libels for divorce a vinculo 

for adultery, the respondent pleaded in bar that the lib ell ant had 
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committed the crime of adultery with a person named in the 
plea, and with others to the respondent unknown; and relied on 
the provisions of Stat. 1821, ch. 71, sec. 4, which enacts that if it 
shall appear that both parties have been guilty of adultery, no 
divorce shall be decreed . 

.A question was hereupon raised, and shortly discussed, by Wil
liams, for the husband, and Sprague, for the wife, whether the 
plea was such an admission of the facts charged in the libel, as 
rendered further proof by the lib ell ant unnecessary. 

And THE CouRT, the next morning, said they were of opinion 
that it was not ;-observing that whatever might be the effect of 
such pleading in other cases, yet in libels for divorce a vinculo for 
adultery, they would not receive the confession of the party, 
whether of record or otherwise, unaccompanied by other corrob
orating circumstances, as conclusive evidence of the facts charged 
in the libel: for this would put the contract into the power of the 
parties, and would encourage collusion between them to obtain 
divorce. 

CHADWICK vs. PERKINS. 

Where the parties have reduced their contract to writing, the written instrument 
alone is to be resorted to, for the measure of their liability ;-aQd if the writing 
amounts to a declaration of trust, its extent is to be gathered from the writing 
only, unaffected by parol testimony. 

Tms was an action for money had and received, at the trial of 
which, before Weston J. the following facts appeared. 

One John Carlton 2d, being indebted to the defendant in about 
150 dollars in the year 1817, gave him an absolute deed of his 
farm, by way of security, taking back a writing some days after
wards, by which the defendant stipulated .to reconvey to him the 
farm, on payment of his debt. This writing was never regis
tered. 

Afterwards, in .May 1819, the plaintiff, having an execution 
for $226, 7 5 against Carlton, caused his right in equity of redemp-
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tion of the same land to be seized and sold at a sheriff's sale where 
it was struck off to the plaintiff himself for twenty-five dolJars. 
On the day following this sale, it was agreed between the plaintiff, 
and the defendant, and Carlton

1
, that the plaintiff should abandon 

his title under the levy, and discharge his executionl> which he 
did;-the defendant giving a bond to Carlton, conditioned to re
convey the farm to him, upon his paying the defendant his debt, 
being $198 27, and the further sum of $261 73 in one year;-and 
the defendant giving another bond to the plaintiff, conditioned 
that if the plaintiff should, upon demand, after six months, pay 
the defendant the said sum of $198 27, the defendant would there
upon, within one year from the date of the bond, either convey to 
the plaintiff all his title and interest in the farm, or refund to him 
the sum so paid, and pay him the further sum of $261 73. The 
plaintiff never paid to the defendant the sum due to him as above, 
although, eighteen months after the execution of the bond, he 
was particularly requested by the defendant so to do, and to close 
the business; the defendant then offering to convey the land to 
the plaintiff, if he would pay him that sum. 

The bond made to the plaintiff was deposited with P. II. Wash
burn, Esq. it being agreed that if Col. Peter Chadwick, brother 
of the plaintiff, who held a note against the defendant due in Jiily 
following, for about $160, should call on the defendant for pay
ment, the bond should be given up to the defendant. And the 
defendant's declarations were proved, that as long as the plaintiff 
procured his brother's forbearance of calling for payment of the 
note due him, so long the bond should be good against the defend
ant. And it appeared that the plaintiff did procure such forbear
ance, and that the plaintiff finally paid the note to his brother, 
about the middle of .R.pril 1822. Mr. Washburn testifif'd that he 
should not have delivered up the bond to the plaintiff without re
ceiving payment of the note due to his brother. 

The plaintiff further proved that the defendant conveyed the 
farm to Jonathan Carltpn, March 15, 1822, for the consideration 
of five hundred dollars expressed in the deed. 

John Carlton 2d, being called by the defendant, testified that 
be had failed to comply with the condition on his part to be per
formed, as stated in the defendant's bond to him; and that although 
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the consideration expressed ·in the deed from the defendant to 
Jonathan Carlton was $500, yet in truth he paid 01~ly $203, being 
the amount due to the defendant. . This part of his testimony was 
objected to by the counsel for the plaintiff, as contradicting the 
deed; but the Judge admitted it; and he received other evidence 
tending to shew that the farm, when sold by the defendant, was 
worth much more than the amount due to him. 

Upon this evidence the Judge directed a nonsuit, with leave to 
the plaintiff to move to set it aside, if, in the opinion of the Court, 
the action could be supported . 

.B.llen, for the plaintiff, now argued that the evidence reported 
was sufficient to maintain the action. He contended that the 
plaintiff had no remedy on the bond; for it was never in his pos
session within the year; and the first act was to be done by the 
defendant himself, by demanding the money, which he omitted 
to do. There being no debt due from the plaintiff, and he 
having no means of knowing that Cm·lton had not already paid 
the money, he was guilty of no neglect in not offering to pay it 
before demand; though from the peculiar terms of the condition 
the penalty was not forfeited. The bond therefore having be
come inoperative, the remedy is open by this form of action, 
which is in the nature of a bill in equity. Appleton v. Crownin
shield 8 Mass. 358. Stratton v. Rastall 2 D. ~ E. 366. It fur
ther is manifest from the evidence, that the defendant held the 
property merely as trustee for whom it might concern; and to 
compel the execution of such trust, this action is the proper 
remedy. Newhall v. Wheeler 7 Mass. 198. 16 Mass. 221. 

That the defendant has received money in trust for the plain
tiff, sufficiently appears from the consideration in the deed, which 
he cannot be permitted to deny. Steele v . .9.dams 1 Greenl. 1. 
Schermerhorn t1 • Vanderheyden I Johns. 139. 7 Johns. 342. 2 
H. Bl. 1249. The only exception to this rule is where the 
action is between the original parties to the deed, both of whom 
are equally conusant of the fact;-but here the plaintiff was no 
party to the conveyance; and to al1ow the defendant to contra
dict what he has put on record as true, under his hand and seal, 
is to permit him to practice fraud on the innocent. 

VOL, III, 52 
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But if he had received no money for the property sold, or not 
so much as its value, yet he is accountable for all, which, in the 
exercise of common care, diligence, and good faith, he might 
have obtained. Floyd v. Day 3 .Mass. 403. Randall v. Rich 11 
.Mass. 494. Heard v. Bradford 4 .Mass. 326. And though the 
plaintiff has paid no money directly to the defendant, yet he has 
done what imposed on the defendant an equal obligation; by re
leasing his lien on the land, and discharging his execution. New
comb v. Bracket 16 .Mass. 161. 8 Johns. 257. 14 Johns. 453. 

Boutelle, for the defendant. As the parties reduced their 
whole contract to writing, the only remedy is by action on the 
bond. Richards v. Killam 10 .Mass. 239. 2 D. 'YE. 100. 2 
Taunt. 145, 183. 1 Dane's .Hbr. ch. 9, art. 22. 

If this remedy has failed, it is not the fault of the defendant. 
He has neither waived the contract, nor refused to perform any 
of his stipulations. Eighteen months after it was made, he de
manded his money of the plaintiff, and after waiting as much longer 
for payment, and waiting in vain, he conveyed the land, for the 
amount of his own debt, and no more. 

But if the special contract were waived or rescinded by con
sent of parties, yet the plaintiff is not entitled in equity to recover. 
For if the land be considered as a fund for payment of the two 
debts, there was a duty for the plaintiff to perform, before he 
was entitled to the benefit of the fund; and this duty he not only 
neglected, but refused to comply with. The defendant was 
therefore no longer bound to connect his debt with that of the 
plaintiff, but was at liberty to seek his own separate indemnity 
by a sale of the land. 

To :.hew the admissibility of parol evidence to prove the sum 
actually received, he cited Rex v. Scammonden 3 D. ~ E. 474. 
Davenport v . .Mason 15 .Jt;Jass. 85.. 2D. ~ E. 12. .lJ-:Iaule ~· Selw. 
387. Wilkinson v. Scott 17 .Mass. 249. 

And he contended that if the bond is to be treated as a nullity, 
then the contract is void, by the statute offrauds, being an entire 
contract, for the sale of land, and not in writing. 7 D. ~ E. 201, 
8 Johns. 253. 
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WESTON J. delivered the opinion of the Court. 

It appears that in February, 1817, John Carlton the second, 

conveyed a certain farm to the defendant. The object of the 

parties was, to secure to the defendant a debt of about one hun
dred and fifty dollars, due to him from Carlton. That the latter 

might have the benefit of what the farm might be worth more 

than sufficient to pay the debt,. the defendant gave to Carlton, 
sometime after the conveyance, a writing, which was not record

ed, and which does not appear to have been under seal, wherein 
he undertook to reconvey said farm to him, upon payment of what 
was due to himself. Afterwards, in May 1819, the plaintiff, 

having an execution against Carlton, seized and sold upon the same 

an equity of redemption; which it was assumed Carlton had in the 
farm. From the small sum of twenty five dollars, for which this 

interest was sold, it may fairly be presumed that strong doubts 

were entertained whether there did then remain to Carlton any in

terest in the farm, which could be sustained at law, as an equity of 

redemption. And in point of fact and of law, Carlton had no such 

interest in the farm; but his right and remedy rested in action 

only against the defendant ; after payment to him of his debt, in 
virtue of the writing by him given to Carlton. But the defendant 
manifested a willingness, as in good faith he was bound to do, to 
give to Carlton, or to his creditor the plaintiff, every reasonable 
facility, whereby they might avail themselves of the property, 
after his own claim upon it had been satisfied. Accordingly an 
arrangement was made between the parties, satisfactory to all 
concerned. The plaintiff thereupon abandoned his claim under 

the seizure of the supposed equity of redemption, which he could 

not enforce, and received from the. defendant a bond, having a 

legal and binding efficacy, by which, first paying to the defendant 
his debt, he became assured, upon certain terms and conditions, 

of the payment also of his own, if the farm was of sufficient value, 

as the plaintiff now insists that it was. The defendant it appears 
held himself in readiness to fulfil the condition of his bond to the 

plaintiff, and eighteen months after its execution called upon him 
to pay the debt due to himself, and to close the business. But 

the plaintiff neglected so to do ; nor did he at any time, while the 



404 KENN:8BEC. 

Chadwick 1~. Perkins. 

defendant held the land, off er to perform the stipulations on his 
part, and thus entitle himself to the fulfilment of the conditions, 
inserted for his benefit. 'rhis it is said however is owing to the 
neglect of the defendant, to demand of the plaintiff payment of 
the debt due to him, after six months and within a year ; but if 
the defendant did not, within the period limited, make the de
mand, yet the plaintiff was at liberty to tender the money. And 
it is frankly admitted by his counsel that bis remedy upon the 

bond is gone. 
The defendant's contract with the plaintiff, being proved by an 

instrument under seal, it would seem that upon legal principles, 
that instrument alone ought to constitute the measure of his lia-

. bility. All prior conversation and stipulations were merged in 

the subsequent written contract. And it would be a violation of 
a well settled rule of the law of evidence, to suffer the written 
contract, especially if under seal, to be enlarged, varied, or 

explained by parol testimony. 
_ But it is contended that, by reason of the bonds executed by 

the defendant, operating in the nature of a declaration of trust, 
the defendant thereafterwards held the land in trust for the plain
tiff, to the amount of his debt. It is possible that, while the ben
efit of the bond remained to the plaintiff, according to its condi
tions, the land might have been held charged with the fulfilment 
of these conditions, in the hands of the defendant, or of any other 
person, to whom it might be conveyed, with a knowledge of the 
trust. Upon this point however we give no opinion ; because 
we are satisfied that if these instruments do amount to a decla
ration of trust, the measure' and extent of such trust is to be 
gathered from the papers alone ; unaffected by any parol testi
mony. Now the defendant no where stipulates to hold the land 
in trust for the plaintiff; or to perform any other duty to him ; 
unless his debt should first be paid by the plaintiff or by Carlton ; 
or unless Carlton should pay him that debt, and also the debt due 
to the plaintiff. Neither of these was done ; although the 
defendant requested the plaintiff to pay him, after the time lim
ited, and thus put himself in a condition to avail himself of 
whatever the farm might be worth, beyond the defendant's 
claim. 
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In the case of .!lppletonv. Crowninshield, cited for the plaintiff, 
it was decided by two judges against one, that although the plain
tiff's remedy on his bottomry bond was gone; yet that, under the 
peculiar circumstances of that case, money afterwards received 
by the defendant was deemed to havy been received in part to 
the plaintiff's use; inasmuch as the defendant's claim to a portion 
of that money originated from funds, furnished by the plaintiff. 
Admitting that the defendant in this case has received more than 
sufficient to pay his debt, which is denied, and has been disproved, 
if the testimoney was competent, it was not derived from pro
perty furnished by the plaintiff, but by John Carlton; and whatever 
may be his liability to the latter, we perceive no evidence of any 
engagement on the part of the defendant to hold the surplus for. 
the plaintiff's benefit; nor are we satisfied that any such obliga
tion rested upon him by implication of law. Entertaining this 
view of the questions presented, it becomes unnecessary to de
cide how far the testimony objected to, was or was not competent. 

The nonsuit is confirmed; and the defendant is allowed his 
costs. 

NoTE. In the revision of the statutes in the year 1821, there was no re-enact
ment of the third section of the Stat. 1783, ch. 37, directing the mode of trans
ferring real estates, &c. by which all declarations of trusts, created by act of the 
parties, were required to be in writing ; so that on this subject there is not any 
statutory provision in Maine, unless the statute of Massachusetts be regarded as 

yet in force. 

BISHOP vs. LITTLE, 

Where money has been paid more than six years, for a consideration recently dis
covered to be false and of no value ; and no fraud is imputable to the party 
receiving the money, ; the statute oflimitations is a good bar to an action b1·ought 
to recover it back. 

Tms was an action of assumpsit for money had and received, 
to which the defendant pleaded the general issue, and the statute 
of limitations. At the trial, which was had before Weston J. the 
following facts appeared in evidence, 
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Sometime prior to Dec. 18, 1805, the plaintiff was in possession 
of certain land clai~ied by the Pejepscot proprietors, being one of 
the class of settlers described in a resolve of the legislature of 
Massachusetts authorising the Governor and Council to appoint 
certain commissioners, to settle and adjust the controversies be
tween those proprietors and the persons settled on lands claimed 
by them. These commissioners had awarded that the plaintiff 
should pay to the agent of the proprietors $166, for one hundred 
acres of land on which he lived. On payment of this sum to the 
defendant, who assumed to act as agent for the proprietors, the 
plaintiff's agent expressed his fears that the title of the proprie
tors did not extend so far as to include the land occupied by the 
plaintiff; but the defendant affirmed that it did, and said that if 
the deed he was about to give to the plaintiff should not convey 
to him a good title thereto, he would make it good. Upon this 
assurance the money was paid, and·. a deed of release and quit
elaim was made to the plaintiff Dec. 18, 1805, reciting the 
resolve and the proceedings of the commissioners under it. 

Within six years prior to the commencement of this action it 
was ascertained that the title of the proprietors did not extend 
so far as to cover the plaintiff's farm ; and he thereupon brought 
this suit to recover hack the purchase money and interest. The 
Judge directed a verdict to be returned for the plaintiff, reserv
ing the question whether, upon the whole case, he was entitled 
to recover. 

Orr, for the defendant, argued that as the contract was made 
bona fide, the statute of limitations began to run from the moment 
the money was paid. The engagement of the defendant was, that 
the facts then existing were such as he then represented them to 
be ; and if he was guilty of no fraud, the case only presents a 
remediless misfortune on the part of the plaintiff; the facts re
cently discovered being as much a surprise to the defendant as 
to himself. Bree v. Holbeck Doug. 654. The discovery of the 
true limits of the Pejepscot claim was as well within the power 
of the plaintiff as of the defendant, who, it is now to be presumed, 
has paid over the money to his principals, and ought to be pro
tected. The plaintiff adventured in a lottery, and has drawn R 

blank. Gates v. Winslow I .Mass. 66. 
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R. Williams, for the plaintiff, contended that the statute ought 
not to be applied to cases where the party was wholly ignorant of 
the existence of his right of action, as was the case here. He 
had continued in the peaceable occupancy of the land, till re
cently evicted by a paramount title. The defendant had repre
sented that no such title existed ; and the plaintiff was justified 
in believing him, since it was his duty to know. . Hence the false 
representation of the defendant, at the time of the conveyance, 
was a fraud, and the statute attaches itself only to the time of its 
discovery. First Mass. Turnpike Corp. v. Field 3 Mass. 201. 
Homer v. Fish 1 Pick. 435. 13 Johns. 325. 

But if there was no fraud, yet here is a total failure of the 
consideration; and on this ground the plaintiff is entitled to re
cover. 

MELLEN C. J. delivered the opinion of the Court at the suc
ceeding Jlugust term in Oxford. 

When one man purchases of another real estate, and receives 
a deed of it, containing no covenants as to seisin, title, or warran
ty; and it turns out that no title existed in the grantor, and so 
none passed to the grantee; the right of the grantee to recover 
back the purchase money will depend on the particular circum
stances of the case. In some circumstances he may recover it 
back; in others he cannot. In the case before us, however, we 
do not consider it necessary to examine the facts with a view to 
that question; because as the defendant has pleaded the statute 
of limitations, that of itself furnishes a complete bar to this action. 
The facts present to us a case of hardship on the part of the 
plaintiff; and so far as a Court of law could give him aid, it would 
be readily disposed to do it; but as the defendant not only relies 
on the merits of the cause, but insists on the statute for his pro
tection, we are bound to administer the law to him, without any 
reference to the question of hardship. When the deed was made 
and delivered to the plaintiff in the year 1805, the proprietors 
had no title to the land therein described. If the plaintiff ever 
had a right of action to recover back the consideration, he had 
one then; there was at that moment, if ever, a failure of consid-
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eration. In .Miller v . .!Jdams 16 Jl1ass. 456, a judgment was 
reversed for a fault of the officer who served the writ; and within 
six years after the reversal the action was commenced, but not 
within six years from the time the fault or mistake of the officer 
·was committed. The court decided that the right of action 
then accrued, and so the statute of limitations was a good bar. 
In the present case there is no pretence of a fraudulent conceal
ment on the part of the defendant, or of the Pejepscot proprietors. 
They supposed the title was good, and the legislature of Massa
chusetts acted under this belief and understandin~ in the measures 
they adopted, respecting a large tract of land, of which the land 
described in the deed is a part. All were mistaken, and not 
undeceived till within six years next before the commencement 
of this suit. It is urged by the plaintiff's counsel, that as this 
want of title was not discovered till within six years, the statute 
is no bar; that it did not commence running until the discovery 
was made. Such, however, is not the law. No case can be 
found where the statute ha_s been avoided at law or in equity, 
unless on the ground of fraudulent concealment on the defendant's 
part. First Mass. Turnpike Corp. v. Field 3 .Mass. 201, was a 
case of such concealment. The case of Bree v. Holbeck Dougl. 
654, was in all essential particulars similar to the present. The 
facts were that a sum of money had been paid for certain estate, 
more than six years before the commencement of the action; and 
the estate sold was mortgaged property, as the defendant believ
ed, when he sold the interest, he being an administrator. The 
mortgage deed was afterwards found to be a forgery ;-but as the 
defendant had been innocent, and never concealed any facts within 
his knowledge, relating to the title, the Court held the statute of 
limitations to be a good bar. We perceive no principle of law 

· which can save this cause from the operation of the statute. 
Though Judge Preble was not present at the argument of this 

cause, he has been consulted; and, having examined the opinion 
now delivered, concurs in the result, that the action is com~ 
pletely barred by the statute of limitations. 

Verdict set aside and a new tr·ial granted. 
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BARSTOW vs. GRAY. 

Where a party who had contracted to furnish a quantity of goods, afterwards ad
mitted another to aid him in supplying the requisite quantity, for which he was 
to receive the same price, and was paid accordingly ;-it was held that the per
son thus subsequently admitted was a competent witness for the party with 
whom he had contracted, in a suit brought by the latter to recover the price of 
the goods sold. 

A dormant partner, or subcontractor, subsequently admitted to participate in the 
benefit of a contract, without the privity of the party sought to be charged, need 
not he joined as plaintiff in an action brought to recover payment for the goods 
delivered or labor done. 

If a contract in writing be signed by the party sought to be charged, it is sufficient 
to take the case out of the statute of frauds, though it be not signed by the party 

seeking the remedy. 

IN this action, which was assumpsit, brought to recover dama
ges for the breach of a contract respecting the sale and delivery 
of a quantity of wheat, by the plaintiff, who resided in Hallowell, 

to the defendant, at the city mills in Boston, the evidence of the 
contract was contained in certain letters which passed between 

the parties. 
It appeared that after some previous intercourse between 

them, the tenor of which was not in evidence, the plaintiff wrote 
to the defendant, May 2, 1822, in these terms :-

" Sir, I have sent you a sample, being six bushels, of wheat, 
" from three lots, and I suppose it may be a fair average ;-shall 
" think there is very little inferior or superior to the extremes. 
" In order to be able to buy the wheat, should you want, I have 
"been under the necessity of sending it to Messrs. Rice o/ Thax

" ter, instead of doing it directly to yourself, who will apprise you 
"when it arrives. Should you conclude to purchase, the sooner 
"it is done, the better. I think from 3000 to 8000 bushels 
"might be had, at said price, if no opening appears before I hear 

"from you." 
To this the defendant, on the 24th of May, replied thus ;-" I 

"have received your letter of May 2d, with three sacks of 
" wheat, which proves good; weight 59, 60, 61 lbs. per bushel. 
;, I should have answered your letter sooner, but did not get a 

1ror,. III, 
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" report of the quality till yesterday. The wheat will be worth 
"one hundred and thirty cents per bushel, delivered at the mills 

"called the city-mills in this town." 
The plaintiff answered this letter on the 31st of .JJ!Iay as fol .. 

lows ;-"Yours relative to the \'vheat not coming to hand so soon 
"as was expected, I had written to JJ.lexandria before I received 
" it, and expect an answer very soon. Should the off er be a bet
" ter one than yours, I should ]ike at the same price to give you 
" the preference, and will advise you ;-otherwise shall ship it 
"to you with all possible despatch. Postscript. Contracts for 
"about 5000 bushels wheat have been made this week; it may 

" not come in." 
The plaintiff, at the trial before Weston J. called one Ebenezer 

White as a \vitness ; to whose competency an objection being 
made on the ground ef interest, he stated, upon the voir dire, that 
in the spring of 1822, after the plaintiff had purchased at Hallo
well a considerable quantity of wheat, with a view to send it to 
the defendant at Boston, the plaintiff proposed to the witness that 
he should furnish wheat at Hallowell, to be sent to the defendant, 
saying that he had made a contract for that purpose at 130 cents 
the bushel ;-that accordingly the witness furnished part of a 
parcel of 2700 bushels, for which he was to receive of the plain
tiff the same price the plaintiff might obtain of the defendant ;
that this parcel, and 800 bushels more, in which the witness bad 
no interest, were delivered at the city mil1s in Boston and paid 
for by the defendant, in July 1822, at the price of 130 cents per 
bushel; out of which the plaintiff paid the witness for his part of 

• the 2700 bushels ;-that the wheat now in controversy was pur
chased by the plaintiff prior to that time ; and that the witness 
was not a party to the contract with the defendant, and had no 
interest in the suit. Being thereupon admitt~d to testify in chief, 
he stated that about the time of the arrival of the 3500 bushels in 
Boston, in July 1822, he informed the defendant that the plaintiff 
had been purchasing wheat for him, and wished to know ifhe was 
ready to receive it. To his inquiry respecting the quantity of 
wheat purchased for him by the plaintiff, the witness answered 
that he had bought between four and five thousand bushels, and 

expected the defendant to receive it at the price before stated. 
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The defendant rep·lied that he was sorry, but said he would, or 
supposed he must take it, though his mills were very full. The 

witness then informed the defendant that one shipment froin the 

plaintiff had arrived, and that another vessel was then on the 

passage to Boston ; but he did not intimate to the defendant, nor 

did the witness know, that these two shipments did not contain 
the whole quantity contracted for. 

It further appeared that on the arrival at Boston of the vessel 

which carried the wheat now in controversy, about the 4th of 

.fiugust I 822, the master informed the defendant, and his agent 

at the mills, that he had brought from the plaintiff the residue of 
the wheat, which was on board his vessel ; and that he would 

bring it to the mills ; but the defendant told him it was of no use, 

and that he should not receive it. The master then landed ancl 

stored the wheat at another place in the city, ·where he again 
offered it to the defendant, who still refused to receive it. The 
wheat being then sold for the most it would bring, the plaintiff 

brought this action to recover the difference between the price 

sold for, and the price agreed. 
The counsel for the defendant objected that the wheat ought 

to have been tendered at the city mills ; and that White, the 
witness, should have been joined with the plaintiff in the action. 

But these objections the Judge overruled; and the jury returned 
a verdict for the plaintiff, which was taken subject to the opinion 

of the Court upon the admissibility of the witness, and upon the 

points raised at the trial . 

.fillen, for the defendant, contended that the letters did not fur~ 

nish any evidence of a contract, and were nothing more than the 
ordinary correspondence oftwo merchants, concerning the state 

of the market, and the prospect of profit upon a shipment of the 

article in question. The plaintiff himself <lid not consider the 
defendant bound to receive the wheat at all events, nor hold him

self obliged to ship it to Boston, as is evident from his Jast letter, 

in which he intimates his intention not to send it to that place, if. 

he could do better at .filexand-ria. It is true he chooses in that 

letter to speak of the defendant's "offer;" but this does not fix 

the character of the communication ; and if it had been an offer 
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to purchase, the plaintiff was not at liberty to speculate upon it 
till he could receive advices from distant ports. To bind the 

defendant, it should have been instantly accepted. 
But if the evidence of the contract is contained in the letters, 

then the admission of parol testimony to explain it was irregular, 
there being no latent ambiguity. 

And if parol evidence could be received, yet White was incom
petent to give it, because of his interest in the suit. He was to 
receive such price as the plaintiff should receive of the defen

dant ; which it was plainly his interest to increase. But if his 

testimony was rightly admitted, it disproves the declaration, and 
destroys the plaintiff's right to recover, by shmving a partner not 
joined in the suit. It is the case of two joint owners of a chattel 
sold, and to be paid for in two installments ; where, though one 
owner receives the first payment in full for his share, and even 
releases to the other, yet both must join in an action for the resi
due, because both were interested in the subject of the contract. 

Neither was the contract fulfilled on the part of the plaintiff. 
He was bound to deliver the wheat at the city miJls ; which the 
defendant did not disable nor prevent him from doing. The dis
suasive language used by the defendant to the master of the 
vessel, could operate no farther than to exonerate the plaintiff 
from any action at the suit of the defendant for not delivering the 
wheat; but could not vest in him a right of action for the price; 
to entitle himself to which, he should first do all he had stipulated 
previously to perform. .Alorton v. Lamb 7 D. o/ E. 123. 5 Com. 
Dig. 262. 2 Com. Dig. 452. .Doug. 684. Phillips v. Fielding 2 
H. Bl. 123. 

And the contract was void for want of mutuality, there being 
no engagement on the part of the plaintiff to deliver any quantity 

of wheat, vvhich the defendant could enforce at law. He was 
perfectly at liberty to sell it at the best bargain he could make, 

having only intimated his intention to send it to the defendant if 
he could do no better. 

Spmgue, for the plaintiff. The letters contain in themselves 
sufficient evidence of an agreement between the parties. If 

there is any ambiguity, it is of the defendant's own creation; and 
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the rule is that the party using language of doubtful meaning is 
bound by the interpretation which he knows the other party has 
given it. Here the defendant knew the plaintiff's interpreta
tion of the contract, to which he made no objection or reply. The 
amount of his undertaking was, that if the plaintiff would send the 
goods, he would receive them . at the agreed price ; and the 
plaintiff did send them. He might have retracted his offer be
fore any act done by the plaintiff in execution of the contract ; as 
a bid at auction may be retracted before the hammer is struck 
down ; but not afterwards. Mason v. Pritchard 12 East 227. 
Sturgis v. Robbins 7 .l'dass. 301. Egerton v. Matthews 6 East 307. 
JJ.dams v, Lindsall 1 Barnw. o/ .fl.ld. 681. 

If the contract were not in writing, still it would not be void 
by the statute of frauds, because it was a contract of labor and 
service to be performed by the plaintiff, in the purchase and 
transportation of goods, and not for the sale of a specific parcel 
then in his hands. Towers v. Osborne 1 Str. 506. 4 Burr. 2101. 

Here was also a part performance of the contract by the delive
ry and acceptance of the first shipment. Damon u. Osborn 1 
Pick. 480. Ricker v. Kelley 1 Gmnl. 117. 

It is true as a general rule, that performance of the whole 
contract must precede the right to compensation. But the ex
ception to this rule is where performance is prevented or excused 
by the party entitled to it; and the case at bar is within the ex
eeption. 3 D. o/ E. 683. Jones v. Barkley Doug. 688. 

It was not to vary or explain a written contract, but to shew its 
performance, that the testimony of White was admitted. And 
he was not a party to any stipulation with the defendant, but only 
to a sub-contract with the plaintiff. 

WESTON J. delivered the opinion of the Court at the succeed

ing .9.ugust term in Oxford, as follows. 

There is no small obscurity in the written correspondence ad
duced as evidence of a contract on the part of the defendant, for 
the breach of which damages are sought to be recovered in this 
action. But we are of opinion that, upon a fair analysis, it does 
import a contract, and that each of the parties must h~ve been 
apprized that the other so unden,tood it. 
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The first letter of the plaintiff to the defendant, under date of 
the second of .May 1822, advises that from three to eight thousand 
bushels of wheat might be had at Hallowell, of an average quality 
with a sample forwarded to Rice and Thaxter, as the letter states, 

" in order to be able to buy the wheat, should you want." And 
the letter further states, " should you conclude to purchase, the 
sooner it is done the better." This letter contains a proposition 

to sell to the defendant, or to purchase for his use at Hallowell, 

from three to eight thousand bushels of wheat, corresponding with 
the sample. The defendant replies on the twenty fourth of the 
same month of May, apologises for the delay, approves of the sam

ple, and subjoins, " the wheat will be worth one hundred and thirty 
cents per bushel, delivered at the mills, called the city mills in 
this town." · These mills belonged to the defendant. This letter 
appears to us to be tantamount to saying, on his part, " I have 

" attended to your proposition, have examined the wheat, approve 
" of it, and will pay you therefor one dollar and thirty cents per 
"bushel, delivered at my mills in Roston"; and by the wheat, 
must be understood that which the plaintiff had proposed to sell to 
him or to purchase for him, namely, from three to eight thousand 
bushels, equal in quality to the sample. The plaintiff, by his 
letter to the defendant, dated the thirty first of the same month, 
states that in consequence of the delay on the part of the defend
ant, he had written to .fllexandria for a market, from which he 
expected an answer very soon; and adds, " should the offer be a 
" better one than yours, I should like, at the same price, to give 

"you the preference, and will advise you; otherwise shall ship 
" it to you ,yith all possible despatch"; and in a postscript, he ad
vises the defendant that contracts for about five thousand bushels 

of wheat had been made. The plaintiff thus apprizes the defen,d

ant th'.l.t he considers his letter an offer for the wheat, and that 
unless he very soon receives a better one from .fllexandria, of 

which he will advise him, he will accept his offer, and forward 
the wheat as soon as possible. If the defendant was misunder
stood by the plaintiff in considering his letter an offer, it was very 
easy for him to have disclaimed such intention; and if he had 

done so, before the plaintiff had actually accepted, either in ex

press terms, or by some act done, the defendant could not have 



MAY TERM, 1825. 415 

Barstow v. Gray. 

been charged. Instead of which, although he had reason to 
believe Prom the plaintiff's last letter that, unless he was other
wise advised within a reasonable time, the wheat would be sent 
by the plaintiff, in expectation of obtaining therefor the price 
stated in his letter, he remains silent, and actually receives the 
greater part of the wheat forwarded. 

It has been insisted in argument, that both of the parties must 
be bound or neither. In order to take a case out of the statute, 
a note or memorandum in writing must be made and signed by the 
party to be charged. In Egerton v . .Matthews f al. where the 
defendants agreed in writing to buy of the plaintiff, thirty bales of 
Smyrna cotton, and they signed, but the plaintiff did not, it was 
decided that the defendants were bound; they being the parties 
sought to be charged. The same doctrine is held in Jlllenv. Ben
net 3 Taun. 169; and it is there considered that the party who 
does sign is liable, although he has no legal means of enforcing the 
contract against the other. Mansfield C. J. in the same case 
says, " every one knows it is the daily practice of the court of 
" chancery to establish contracts signed by one person only, and 
" yet a court of equity can no more dispense- with the statute of 
" frauds than a court of law can." 

But it is by no means certain that the plaintiff was not equally 
bound; and that the contract might not have been legally enforced 
against him. By his letter of the thirty-first of May, be virtually 
accepts the defendant's offer, unless he otherwise advises him 
soon; and if, after a reasonable time had elapsed, having had no 
better offer from Jllexandria, and giving no notice to that effect 
to the defendant, wheat had in the mean time risen in value, and 
he had not forwarded it to the defendant, it is far from being clear 
that he might not have been held answerable to him in damages for 
his failure so to do. However this may be, we are of opinion 
that the defendant's letter, connected with the first letter of the 
plaintiff, was an off er to purchase upon certain terms; and that 
the second letter of the plaintiff, and the act of forwarding the 
wheat, was an acceptance of that offer by him; by which the 
contract became operative and binding on the part of the defend
ant, the acceptance of the plaintiff forming a sufficient consider
ation therefor; more especially as it appears that the defendant 
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was advised of the manner in which his letter was understood by 
the plaintiff, and by his silence, as well as by his receipt of the 
greater part of the wheat, acquiesced in that construction. 

White, the witness, who is objected to as incompetent in con
sequence of interest, being at the request of the defendant's 
counsel examined upon that point, disclaims all interest in the 
event of this suit. He admits that he was permitted by the plain
tiff to participate, to a limited extent, in the benefit of the con
tract; but states that that portion of the wheat, in which he was 
concerned, having been received by the defendant, according to 
his engagement, and he having been fully paid and satisfied, he 
has no interest whatever in the controversy between these parties. 
The objection to his competency therefore, upon the ground of 
interest, is not supported. 

But it is urged that, from the facts disclosed by his testimony, 
White ought to have joined in bringing the action; and that the 
plaintiff, instead of being entitled to a verdict, ought to have been 
non-suited. There was no privity whatever betwePn White and 
the defendant. The plaintiff, when he made the contract, had 
no connectiou with White. The bargain, afterwards made be
tween them, merely fixed the terms upon which the latter would 
furnish a part of the wheat, which the plaintiff was to procure for 
the defendant. 

In Mawman v. Gillet, reported in a note, 2 Taunt. 326, the 
plaintiff had employed the defendant to print certain works for 
him, which was the consideration for the assumpsit set forth in 
the declaration. The plaintiff was the only person known to the 
defendant in the contract, but others had been permitted by the 
plaintiff to share in the benefit of it, among whom was one Evans 
offered by the plaintiff as a witness, and an objection, made to his 
admissibility as such, was overruled by the Court. 

In Lloyd v . .9.rchbowle 2 Taunt. 324, a dormant partner, who 
participated with the plaintiff in the benefit of the contract, was 
not joined in the action, which it was insisted he should have been. 
But the Court decided otherwise; and Mans.field C. J. who deliv
ered the opinion of the Court, says " there is a material distinc
" tion between the case, where partners are defendants, and 
'' where partners are plaintiffs; if you can find out a dormant 
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" partner defendant you may make him pay, because he has had 
"the benefit of your work; but a person with whom you have no 
" privity of communication in your contract shall not sue you." 

To entitle the plaintiff to maintain this action, it was necessary 
for him to aver and to prove that he delivered or offered to de
Jiver the wheat, at the city mills, unless such delivery or offer to 
deliver was prevented or waived on the part of the defendant. 
The wheat arrived on ship board in the harbor of Boston; the 
master of the vessel had orders to deliver it at the city mills; 
this he was ready and desirous to do, and called on the defendant 
at the mills, offering to deliver it, and requesting him to receive 
it. This the defendant refused; declaring to the master that it 
was of no use for him to bring it any nearer to the mills. As 
much as to say, it is entirely unnecessary for you to pass through 
the several bridges, and to bring your vessel round, in order to 
go through the useless ceremony of tendering the wheat at the 
mills; for I shall not receive it. Had the defendant been passive, 
doing no act and making no declaration, excusing or waiving the 
delivery at the mills, the wheat must have been tendered there 
to entitle the plaintiff to recover. But this condition being ex
pressly waived, the plaintiff has all the rights which would have 
accrued to him, if he had actually delivered or tendered the 
wheat at the mills. Jones v. Barkley 2 Doug. 684. Rawson v. 
Johnson 1 East 203. Waterhouse v. Skinner 2 Bos. ~ Pul. 447. 
West v. Emmons 5 Johns. 179. Miller v. Drake 1 Caines 45. 

Judgment on the verdict. 
VOL, IH. 54 
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ARCHER vs: NoBLE & ALS. 

If a constable, having given bond for the faithful performance of his duties and 
trust as to all processes by him served or executed, seize the goods of A. under 
an execution against B, it is not merely a private trespass, but is a breach of his 
bond. 

Tms was an action of debt on a bond given by the defendant 
Jfoble, and his sureties, to the town treasurer, conditioned for the 
faithful performance of his duties and trust as to all processes by 
him served or executed, in his office of constable of the town. 

The defendants put in a general plea of performance of the 
condition; to which the plaintiff replied that Noble, having in his 
hands a writ of execution issued in due form of law against one 
Pishon by some court or magistrate of competent authority, and 
in favor of some creditor, to the plaintiff unknown, did, under pre
tence of his office of constable, and under pretence of executing 
said writ, but without right, with force and arms seize and carry 
away the property of William Richards, for whose use and bene
fit this action was brought, and who for that injury had recovered 
a judgment against Noble which was yet unsatisfied, &c. To this 
replication the defendants demurred, assigning for causes, that it 
did not appear therein from what court or in favor of what credi
tor the writ of execution was issued ; nor that the seizure of the 
goods was in violation of his duty as to any process to him deliv-
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ered for service as constable ; nor that Richards had indorsed 
the writ in this action, so as to entitle himself to the benefit of 
any judgment to be rendered thereon ; and that it was too gen
eral and uncertain. 

Sprague, for the plaintiff. 

Bo1ttelle, for the defendants. 

MELLEN C. J. delivered the opinion of the Court. 

The pleadings in this case present only one question of any 
importance ; and that is whether a sufficient breach of the con
dition of the bond is assigned in the replication. We do not per
ceive any valid objections against it as to form. The trespass 
as alleged was a violation of official duty and trust as to the pro
cess named. Nor do we think that the omission to set forth the 
name of the creditor in the execution against Pishon, or of the 
court from which it issued, is a circumstance deserving of much 
consideration. These facts were unknown to the plaintiff; but 
the demurrer admits the execution was issued from a court of 
competent jurisdiction. Neither do we consider the want of the 
indorsement of the name of William Richards on the writ as 
affordin~ an objection to the action in the present stage of it. Ad
vantage should have been taken of this at the first term, on 
motion, or by plea in abatement ; and we must now consider the 
objection as waived. 2 ,}Wass. 102. 5 JVlass. 97. No injury is 
done to either party by this omission ; because the replication 
:.tates that this action was commenced, and is prosecuted, for the 
use and benefit of JVilliam Richards ; and therefore judgment 
may be properly made up, as well lly looking at the replication 
to ascertain the name of the real plaintiff in interest, as though 
that name was indorsed on the writ, as it is contended it should 
have been. The inquiry then is as to the sufficiency of the breach 
assigned. By our statutes, a coroner must give bond "for the 
" faithful performance of the duties of his office." A sheriff 
must give bond " for the faithful performance of the duties of his 
"office, and to answer for the neglects and misdoings of his dep
uties." And a constable must give bond " for the faithful per
" formance of his duties and trust as to all proce~ses by him sen-. 
ed or executed." 
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The law is perfectly settled that a principal is answerable for 
the wrongful acts of his deputy, while acting under color of his 
office, and in the pretended discharge of his duty. Grennell v. 
Phillips I .Mass. 530. Bond 1,. Ward 7 Mass. 123. Marshal v. 
Hosmer 4 Mass. 60. Theobald v. Crichmere 1 Barnw. ~ .11.ld. 227. 
In all these cases the principal is answerable for his deputy, be

cause the acts complained of 11vere so done. 
If the present action was ag:ainst the sheriff of this county, and 

the trespass which was committed by the defendant Noble, in 
taking away and converting to his own use the property of the 
plaintiff, had been committed by him as a deputy of the sheriff 
and under color of his office as such; it is very clear the action 
could be maintained. To this point the case of .11.ckworth v. 
Kempe 1 Dougl. 40, is a direct authority. It was there decided 
that if, on a fieri Jacias against A, a bailiff takes the goods of B, 
trespass lies against the sheriff; because such conduct of the 
bailiff was a misfeasance, under color of office, and pretence of 
authority. And indeed, independent of authority, it seems clear 
that a third person, as B was in the above cited case, may main
tain an action for such an official injury, as well as either of the 
parties to the original process. In both cases a wrong is com
mitted under color of office and authority; to guard against the 
abuse of which, the principle of law above stated is established, 
and bonds by law are required. Now, as Noble, the constable, 
and his sureties, were bound for his faithful performance of the 
duties of his office, the condition of the bond must be construed 
to embrace all those instances of malfeasance, misfeasance and 
nonfeasance, in the execution of his office, which would subject a 
principal to responsibility for similar wrongful acts of his deputy; 
and we have seen how far this responsibility extends. The sta
tute expressly gives to all persons, suffering by the defaults and 
misdoings of a constable, the saµie remedies on his bond as on 
sheriffs' bonds, mutatis mutandis. On the whole, v;re are not able 
to perceive any merits in the defence. Our opinion is, and we 
accordingly adjudge, that the replication is good and sufficient in 
law; and judgment must be entered for the amount of the penalty 
of the bond declared on. 



JUNE TERM, 1825. 421 

Dolbier v. Wing. 

DoLBIER vs. W1NG. 

An award by arbitrators, written on the back of the arbitration bond, stating that 
they had" met according to appointment on the within business," was held to 
be an award" of and concerning the premises," and therefore good. 

Where a submission is of divers subjects distinctly enumerated, if it appears from 
the whole award that all the matters submitted have been adjudicated upon by 
the arbitrators, it is sufficient, though each particular is not specified in the 
award. 

Whether arbitrators, n~t constituted under the statute, or by rule of Court, can 
award cests, without express authority ,-quare. 

This was an action of debt on a bond; from the condition of 
which, as set forth on oyer, it appeared that the plaintiff was in 
possession of a lot of land of which the defendant was the owner; 
the plaintiff claiming, under the statute, the amount of the increas
ed value of the land by reason of his buildings and improvements 
made thereon; and the defendant insisting that in consequence of 
what the plaintiff had done, the whole lot was made worse ;-that 
the parties submitted their respective claims and demands to ar
bitrators, with power to determine and settle all disputes be twee~ 
them relative to the premises; and also whether the defendant 
should convey to the plaintiff any and what part of the land, and 
how much the plaintiff should pay for the same. 

Hereupon the defendant pleaded in bar, that the referees, 
made their award in the following words on the back of the bond, 
viz-" Met according to appointment, on the within business, and 
" agreed that Joseph Wing pay Charles Dolbier for his betterments 
" on the within lot thirty-eight dollars and interest, in February 
"next; also six dollars for our trouble'":-that they made no 
award or determination of, or concerning the damages claimed by 
the defendant against the plaintiff for injury by him done to the 
land; nor whether the defendant should convey to the plaintiff any 
part of the land; and that they had not, by their award, settled nor 
determined concerning the respective claims and demands of the 
parties relative to the matters submitted to them. 

To this plea the plaintiff demurred, assigning several causes, 
the purport of which was that the plea stated no facts proper to 
be tried by the jury, and none but what appeared on the face of 
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the award; and that it tended to draw to the jury the trial of 
questions and inferences of law . 

.flllen and Belcher, in support of the demurrer, argued that from 
inspection of the award it was manifest that the arbitrators had 
in fact considered every matter submitted to their decision. The 
award of a sum of money to the plaintiff, proved that in their 
judgment the land was made better by his labor; and their silence 
as to the conveyance of any part of the land, shewed that in their 
opinion it was inexpedient to exercise this discretionary power 
entrusted to them. Their certificate that they met on the busi
ness of their appointment was sufficient, under the liberal rule 

of exposition universally applied to this species of remedy. Gray 
v. Gwennap 1 Barnw. o/ .flld. 106. Kyd on .flwards 171-173. 
If the award was not good for the costs, this part of it might be 
rejected. 

Boutelle, for the defendant, contended that the award was bad, 
not being super prrernissis. It is true that where the submission is 
general, of all matters in dispute, the award is presumed to be 
upon all matters submitted, unless the contrary appear. But it 
is not so where the submission is of subjects distinctly enume
nted, as in the present case. Here the arbitrators were to de
termine the questions whether the defendant should convey any 
land to the plaintiff; how much; and at what price; yet these 
subjects are not mentioned in the award, and do not appear to 
have passed under their examination. Randall v. Randall 7 East 
81.-lt is also bad as to the costs, for want of express authority 
in the arbitrators to allow them. Pete1·s v. Pierce 8 ,Mass. 398. 

MELLEN C. J. after stating the pleadingE, delivered the opinion. 
of the Court as· follows. 

On the special demurrer in this case the first question is whe
ther the plea is not bad in point of form, and for the causes assign
ed. The correct course of pleading would have been for the 
defendant, after setting forth the condition of the bond, and the 
award, as he has done, to have demurred. This would have 

presented to the Court the simple question whether the award is 
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legal and good; and had the demurrer of the plaintiff been general, 
that would be the only question now. But called on, as we are 
by this special demurrer, to pronounce our opinion as to the suf
ficiency of the plea in point of form~ as well as substance, we 
feel bound to sustain the demurrer. I Chitty Pl. 216,.519. Cow
per 684. No issue could have been taken on any of the aver
ments of the plea, proper for the jury to try; they consist ofnothing 
but denials of those things which had not been alleged on the part 
of the plaintiff; and of the legality of the award; because those 
facts, thus denied, were not expressly stated in the award. The 
plea professes to do nothing but to draw questions of law from the 
proper tribunal, for the purpose of submitting them to the de
cision of the jury. Such a plea cannot be maintained. 

But if the demurrer had been general, we think the plea must 
have been adjudged insufficient, on the ground that the award is 
good and legal. It is true, it is very concise and informal; but 
as awards are made by judges elected by the parties, courts 
should sustain them when the principles of law do not clearly 
forbid it. The general objection to the award is, that it does not 
comprehend all the subjects submitted. The arbitrators com
mence their award on the back of the bond by saying that they 
"met according to appointment on the within business and agreed," 
&c. This expression seems equivalent to the words " of and 
" conccerning the premises,"-or "pursuant to the submission." 
which have been deemed sufficient-Kyd 221, 222. The cross 
claims for damages, are of such a peculiar nature that the allow
ance of one, necessarily proves that the other could not be allowed, 
nor have any legal nor equitable existence. Hence it is clear 
that as the arbitrators found that the labor of Dolbier had render
ed the land more valuable than it was before; they have thereby 
decided that Wing could have no claim against him for damages 
on the ground of his having injured it. Thus as to every dispute 
and claim existing at the time of submission, the award is as broad 
as the submission. The other subject on which the arbitrators 
were authorised to make their award was whether Wing should 
sell and convey any part of the land to Dolbier at a price to be 
fixed by them and paid by him. It does not appear that there 
was any previous contract or obligation express or implied in 
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relation to this subject; but even if there was, we must presume 
they considered all the business on which they met; and the 
silence of the award as to a sale and conveyance, amounts to evi
dence that they did not mean that he should make any such con
veyance. Thus all the subjects submitted have been expressly 
or virtually decided by the arbitrators; and the award is good, as 
to all but the costs, according to the principles laid down in Kyd 
on .R.wards 172, 182, and authorities there cited. See also 
Buckland v. Conway 16 .Mass. :rn6, and I Barnw. o/ .R.ld. 106. 
As to the costs, the law seems unsettled; and the sum being 
small, the plaintiff is willing to waive the inquiry as to its allow
ance, and consents to its disallowance. As to the damages the 
award is good. 

Plea in bar adjudged insu.fficienf. 
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Where the conveyance of a chattel is not invalidated by fraud, the mere want of 
possession in the vendee will not so defeat his rights, as to justify an officer in 
seizing it as the property of the vendor ; if he have previous notice of the con
veyance. 

In the §!ale or mortgage of an undivided portion of a chattel, in which the vendor 
has only a minor interest, and the other owners have the actual possession ; a 
symbolical or constructive delivery to the vendee or mortgagee is sufficient, even 
against creditors. 

Tms case, which was trespass de bonis asportatis, came before 
this Court upon exceptions taken to the opinion of Perham J. be
fore whom it was tried in the Court below. 

It appeared that the plaintiffs were sureties in a promissory 
note, for one Sanborn, at the Bangor bank ; and that to secure 
them against damages by reason of their liability, he conveyed to 
them one third part of a carding machine, which he owned in 
common with S. o/ D. Kimball. The conveyance was made in 
the form of a common bill of parcels, with a memorandum at the 
bottom expressing that it was to be void if Sanborn should pay 
the debt; otherwise to remain in full force. The delivery was 
made by an agent, who went with one of the plaintiffs to the mill 
where the machine was set up, and there delivered the paper to 
him, at the same time pointing to the machine, and declaring that 

VOL, III, 55 
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he delivered to the plaintiffs Sanborn's undivided third part of it. 
At the time of this delivery, and for some 1mmths afterwards, 

the machine was occupied by another person, under a parol lease 
from one of the Kimballs, acting; in behalf of all the owners, to 
whom he accounted for all the rent ; the plaintiffs having inter
posed no claim for rent, and Kimball agreeing to indemnify the 
lessee against any claim from them. After this the Kimballs 

claimed the whole machine as their own. The plaintiffs, before 
the trespass complained of in this suit, had been obliged to pay 
the note abovementioned ; after which the defendant, being a 
deputy sheriff, seized the machine by virtue of an execution 
against Sanborn and the two Kimballs, and proceeded to sell the 
whole of it at auction, though he was made fully acquainted with 
the nature and evidence of the plaintiffs' title, and was forbidden 
to sell their share in the property; one of the Kimballs, however, 
denying their right, and directing him to proceed. This act of 
sale was the tresspass complained of. 

The defendant's counsel objected that the evidence did not 
support the title of the plaintiffs; and that all the owners of the 
machine ought to have joined in the action; both which points the 
J uJge ruled against him. 

Jlllc Gaw, for the defendant, contended that the transaction, as 
stated, did not amount to a legal sale to the plaintiffs. There 
was no consideration paid nor secured at the time, and no engage
ment on their part to extinguish Sanborn's liability to the bank. 
As soon as they paid the note, they might have sued him for the 
money thus paid, and against such suit the facts of this case would 
not have furnished any good defence. Neither was it valid as a 
mortgage or pledge; for this must always be accompanied by 
actual delivery of the chattel mortgaged, which in this case was 
never done. 

T . .fl. Hill, for the plaintiffs. 

MELLEN C. J. in delivering the opinion of the Court, after 
stating the facts, proceeded as follows. 

On these facts the question is whether the action is by law 
maintainable. As between ·sanborn and the plaintiffs, the con-
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veyance of the third part of the machine was valid, though not 
followed by actual possession on the part of the plaintiffs ; and 
though the earnings were received by Sanborn and the other 
original owners till .. March 1822. Badlam v. Tucker~· al. 1 Pick. 

389. It is, however, contended in the present case, that an 
actual delivery to and continued possession by the plaintiffs ofihe 
property pledged was essential ; and that for the want of this, 
they have no foundation for this action. It must be remembered 
that Sanborn owned but one third part of the machine ; and, be .. 
ing a minor owner, he could not control the rights or the posses
sion of S. f D. Kimball, who owned the two thirds. Sanborn, 

therefore, could not give to the plaintiffs any other delivery and 
possession of his third part than he did give. The law does not 
require· that which is impossible or unreasonable. A formal 
delivery was given in Oct. 1821. In Jewett v. Warren, 12 CJ?Wass. 
30, the mortgagor of logs lying in a boom, went in sight of them 
and pointed them out to the mm~tgagee ; and this was held to be 
a delivery to the vendee ; being the only one which could be 
made without extreme inconvenience. It is true that the Court 
say in the case of Portland Bank v. Stubbs~ al. 6 Mass. 425, that 
it may be doubted whether the owner of a chattel can pledge an 
undivided part of it, without delivering the whole ; though even 
this is only a doubt ; but in the case before us Sanborn mortgag
ed the whole that he owned ; and could not control the residue, 
as in the case last cited. In the above case of Bad:am v. Tiicker 

w al. one question was whether the want of possession on the part 
of the mortgagee was not a fatal objection to the plaintiff's claim. 
Wilde J. in delivering the opinion of the· Court, says, "If the 
" mortgagees had appeared chargeable with neglect in not taking 
"possession seasonably, it would have been only evidence of 
'' fraud, and might have been explained, if submitted to the con
" sideration of the jury. It has been always held in this State, 
"that the possession of the vendor, after sale, is only evidence of 
" fraud, and not such a circumstance as per se necessarily invali
" dates the sale." All these observations were made as applica
ble to a case of mortgaged personal property. Now in the case 
at bar, the Judge left all the evidence to the jury ; and their 
'verdict shews that. they considered the whole transaction fair and 
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bona fide ; in fact, in the argument of the cause, a contrary idea 
has not been intimated. The reason why possession by the ven
dee or mortgagee of chattels is deemed of such importance is 
that it gives notice to the world of a change of property ; and we 
all know that open possession of real estate secures the grantee's 
title under his deed, as effectually as the act of recording the 
deed. But even in the case of a pledge, possession need not be 
taken by the pledgee, if in the conveyance it is agreed that such 
possession shall remain with the pledgor. To this point may be 
cited the case of Badlam i•. Tiicker o/ al. and the cases there 
collected. In the case before us a formal delivery was made. 
Actual possession could not be delivered to the plaintiffs by San

born, because he was a minor owner ; and though for more than 
a year, Sanborn continued to receive the earnings of the share he 
1rnd mortgaged to the plaintiffs, still this circumstance can make 
no difference, as the transaction was fair and honest. As the 
conveyance was by way of mortgage or pledge; as the plaintiffs, 
nearly three years before the defendant seized and sold the ma
chine, had paid the debt themselves, to secure them against the 
payment of which, the conveyance in mortgage was made ; and 
as the defendant, before the sale, was distinctly notified of the 
plaintiffs' claim, and furnished with the proof to support it, and 
directed not to sell their third ; we cannot but consider such 
notice as equal to open possession by the plaintiffs ; and of course, 
that the defendant was a trespasser. Such must be the conse
quence if the title had become absolute in the plaintiffs ; and if 
it continued to be only the conditional title of a mortgagee, still 
the defendant had no right to take the property, so- mortgaged,by 
execution, and sell it, unless the money had been paid or tender
ed to the mortgagee. To this point also, see 1 Piel~. 389. Where 
a conveyance is not invalidated by fraud, the mere want of pos
session in a vendee, will not so defeat his rights as to justify an 
officer in seizing the property as belonging to the original vendor; 
more especially when such officer is seasonably notified of all the 
facts and forbidden to proceed. The plaintiffs have paid the 
value of the property, and can now have no other redress than by 
way of damages against the defendant who has deprived them of 
it. The objection grounded on the non-joinder of S. o/ D . .Kim-
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ball with the plaintiffs, cannot now be sustained ; it should have 
been taken jn abatement; the authorities are clear on this point. 

The exceptions are overruled and the judgment of the Court 
of Common Pleas is affirmed. 

TuoRNDIKE vs. GonFREY. 

Implied ratifications extend only to such acts of the agent as are known to the 
principal at the time. 

This was an action of assumpsit on a promissory note, made by 
the defendant, payable to Seward Porter, and by him indorsed to 
the plaintiff; and it came before this Court upon exceptions taken 
to the opinion of Perham J. before whom it was tried in the Court 
below. 

It appeared that the plaintiff, being owner of the steam boat 
Maine, duly constituted Porter his attorney, "to sign certificates 
" entitling the holders to shares of the net proceeds and income 
" of the" boat, "so long as the owners of such shares shall on de
" mand pay their proportion of proper repairs and expenses; and 
"to agree that said boat shall be employed in such manner as 
" may from time to time be directed by the owners of a majority 
" in interest of the shares in the profits of said boat; and that 
'' dividends of the profits shall be made annually, at such time as 
" the owners of a majority in interest of the profits of the said 
"boat shall direct." Under this power Porter gave certificates 
of shares to the defendant and several others at Bangor, taking 
their notes payable to himself or order in ninety days; whic4 
period was fixed to give him time to ascertain if other shares 
could be sold at Castine, Belfast, and other places on the Penobscot 
river, so as to insure the establishment of a line of steam boats to 
Bangor. If this could not be effected, it was agreed that the 
notes should be given up, and the enterprize abandoned. And 
the boat did cease to go to Bangor before the notes became due. 
The power of attorney was exhibited, at the time, to the defend
ant and others who took shares in the boat, and a copy of it left 
with one of them, for the use of all concerned. 
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The Judge was of opinion that the plaintiff, by receiving the 
note, ratified Porter's agreement concerning it; and that the facts 
constituted a good defence to the action. To which the plaintiff 
excepted. 

Gilman, for the plaintiff, contended that the note having been 
rngularly indorsed to the plaintJlf before its maturity, the matter 
alleged in defence was not admissible to avoid it. .fl.dams v . 

• lliclntier I .Mass. 69-. Richards v. Kilham l O Mass. 239. Revere 

v. Leonard I Mass. 91. Townsend v. Weld 8 .;l!ass. 146. Mur

ray v. Ilatch6 ,Mass. 477. Hunt v . .fl.clams 7 .Mass. 518. But if 
it were admissible, it did not constitute a good defence; because 
the defendant, having the power of attorney in his hands, must 
have perceived that the agent ~xceeded his authority in agreeing 
to the condition; no knowledge of which is proved ever to have 
been communicated to the plaintiff. And at all events the de
fendant could not rescind his part of the contract, without restor
ing the certificate of stock which he received; and which in this 
case he has not done. He seeks to avoid the note, while he still 
retains the consideration for which it was given, and is still enti
tled to his share of the profits of the business. 

T . .11.. Hill, for the defendant, argued that the authority to an
nex such a condition to the contract, though not expressly given 
in the letter of attorney, yet was necessarily incident to the 
nature of the transaction. But if Porter did exceed his authority, 
the acceptance of the note, and the bringing of this action, 
amounted to a ratification of his doings; the relation of principal 
and agent between them, and the taking of the note for the plain
tiff's use, giving to the transfer of this note a character very dif
ferent from that of indorsements in the ordinary course of business. 
If the plaintiff was at liberty to repudiate the contract, he must 
do it in toto. But electing to accept it, he takes the note and 
the condition together. 

MELLEN C. J. delivered the opinion of the Court. 

As the note in question was given to Porter for the plaintiff's 

use, and then indorsed to him, we apprehend the defendant is en-
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titled in this action to the same defence, by way of impeaching 
the consideration, as though the note had been made payable to 
the plaintiff himself. And if it had been, and the plaintiff had 
transactecl" all the business in person in relation to the certificate 
and note, and the conditions on which it is said the note was given, 
we should not be prepared to say that the defence might not be 
maintained. But as this was not the case, we must examine fur
ther. Here the first inquiry is, what were the powers delegated 
by the plaintiff to Porter, by the letter of attorney? This ques
tion must be answered by an examination of it. It was exhibited 
to the defendant at the time the note was given and a copy of it 
left for the benefit of all concerned. 

By this letter of attorney it appears that Porter was authoriz
ed;-1. To sign certificates entitling the holders to shares of the 
neat proceeds and income of the steam boat .Maine, for a ce,,tain 
conditional term of time ;-2. To agree as to the manner in which 
the boat .should be employed; i.e. as a majority in interest in the 
shares should direct; and 3d. That dividends should be made an
nually at such time as a majority in interest should direct. These 
were all the powers with which he was clothed by the letter of 
attorney; and as these were given expressly, in writing, and under 
seal, all implied authority is out of the question. Porter gave a 
certificate of a share to the defendant at the price of $50, and in 
payment for it, received the note declared on; and then, accord
ing to the testimony of the defendant's witness, he agreed, though 
the note was absolute on the face of it, that it should be consid
ered void and should be given up, if certain anticipated events 
should not take place,and certain conditions should not be compli
ed with; and the exceptions state that those events have not 
taken place, nor those conditions been performed. It is a prin
ciple of law perfectly clear, that when an attorney acts beyond 
the limits of the power given to him, the constituent, as to this 
excess, is not bound; and it would be mischievous and unjust if 
he should be; more especially in those cases where he who deals 
with such attorney has full knowledge of the extent of his dele
gated powers. Now in the present case, when Porter had given 
the certificate thus conveying valuable rights to the defendant, 
which he now holds and may enjoy, a11d received the note in que_s-
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tion for the price of the certificate, he had no power to make any 
conditions that the purchase money should not be demandable, 
except in certain specified events. In this particular he under
took to waive or destroy the rights of his constituent, without any 
power so to do. This principle is too plain to need authorities or 

illustration. 
But it is said that Thorndike has ratified the doings of Porter 

even if he has exceeded his authority. If he has, the effect 
is the same as if a previous and sufficient authority had been 
given. But where is the proof of this ratification? It is con
tended that the plaintiff, by accepting the note and pursuing the 
present action, has given decisive evidence of his approbation of 
his attorney's conduct; and in this manner has ratified it. Still 
there is not a particle of proof that Thorndike, when he received 
the note of Porter, knew that h.e, by any of his verbal conditions 
and arrangements, had destroyed the effect of the notes and ren
dered it irrecoverable, as the counsel for the defendant contends 
he has done. ,v e can never consider consent and ratification as 
implied, in those cases where there is not any knowledge of the 
facts, to which it is said the consent and ratification extend. 
This would be an effect without a cause. Had the defendant, 
when he gave the note, insisted that the before mentioned condi
tions should form a part of it; and had they been inserted in the 
note accordingly ; then the acceptance of it by Thorndike would 
have been a distinct ratification of the power of Porter to make 
those conditions and arrangements, although beyond his legitimate 
authority under the letter of attorney. . But on the facts before 
us, we are of opinion that the instructions of the Judge who pre
sided at the trial in the Court of Common Pleas were not correct. 
Of course, the exceptions are sustained ; the verdict is set aside, 
and a new trial must be had at the bar of this Court. 
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TAYLOR & ux. VS. HUGHES & AL. 

>\. bond given in a prosecution under the bastardy act, conditioned that the accusea 
shall appear and abide the order of Court, obliges him to the payment of such 
money as the Court shall order for the maintenance of the child, as well as to 
the giving of a new bond for the performance of such order. 

Tms was an action of debt on a- bond, given in a prosecution 
under the bastardy-act, conditioned that the principal defendant 
should appear at the next Court of Common Pleas, and from day to 
day during the term, and abide the order of Court in the prosecution 
against him, &c. The order was in the usual form, after ajudg
ment of filiation, that the defendant should pay a certain sum for the 
past support of the child,and a fixed weekly rate for its future main
tenance ; and that he should give security with sufficient sureties 
for the performance of the order, and the indemnity of the town. 
The defendants pleaded in bar that the party prosecuted was 
present during the sitting of the Court, and was then and ever 
since had been ready and willing to surrender himself to prison, 
had the Court so ordered. To which the plaintiffs demurred. 

Godfrey, being called on by the Court to support the plea in 
bar, said that the original defendant had done all in his power, by 
appearing and submitting to the jurisdiction of the Court. Not 
being able to find s1o1reties in a new stipulation, he should have 
been committed to prison ; but no order being made by the Court 
to that effect, he was at liberty, at the end of the term, to depart. 

.Mc Gaw, for the plaintiffs. 

The opinion of the Court was delivered as follows by 

MELLEN C. J. The single question in this case is, whether 
the condition of the bond declared on has been broken. To de
termine this question we must ascertain the meaning and extent 
of the condition. The statute of 1821, ch. 72, in the first sec
tion, provides that when a person is charged in the manner the 
section prescribes, he shall be held to give bond with sufficient 
sureties to appear at the next Court of Common Pleas, " to an
" swer to such accusation and abid~ the order of Court thereon." 
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In another part of the section a further provision is made that, if 
the accused is found guilty by the jury, or he by default or plea 
acknowledges himself to be so, "he shall be adjud~ed the reputed 
" father of such child, and stand charged with the maintenance 
"thereof, with the assistance of the mother, as the Justices of 
,~ the same Court shall order; and shall give security to perform 
"the said order, and to save the town or place which might oth
" erwise be chargeable with the maintenance of such child, free 
"from charge for its maintenance ; and may be committed to 
" prison until he find sureties for the same." The condition of 
the bond in this case goes farther than the language of the stat
ute ; but we do not in our decision, take this circumstance into 
consideration. By the declaration it seems that the accused 

did appear at Court according to the condition, and attended upon 
it during its continuance in session ; and by the plea it further 
appears that he was always ready to be committed to prison, if 
such had been the order of the Court ; but it is not alleged or 
pretended that he ever complied vvith the order of Court as set 
forth in the declaration. The question then presents itself, what 
is the meaning of " abiding the order of Court ;" or does it not 
mean any thing ? The condition is that he shall appear at Court 
and answer to the complaint ; and abide the order of Court there
on. Now~ we know that in such cases the Court pass no order 
till after the guilt of the accused has been established, in one of 
the modes pointed out in the statute. To what, then, can the 
condition be applicable, but the order of Court as to the main
tenance of the child? But it iii urged that the meaning of the 
above expression must be considered as controlled, and confined 
to those acts which the accused is to perform during the session 
of the Court on which he attends; because the Court are author
ized to demand of him security for the maintenance of the child 
and indemnification of the town or place, which would be other
wise chargeable ; and may commit him to prison until he shall 
give such security. To this it is replied that this new security 
which the Court may require, is only a superadded one ; and one, 
which for various reasons may not be obtained or offered ; as in 
those instances in which the accused does not even appear at 

Court ; and, if he does, leaves it again without appearing after 
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the verdict, to hear or obey the order which they may pass. It 
seems by the record in the present case, that though the Court 
passed th~ order as to the security to be given, and payments to 

be made towards the maintenance, there was no order for the 

commitment of the accused until it should be complied with. 

We do not feel at liberty to decide that the words in the condi

tion" and abide the order of Court thereon" have no meaning, 

and are to be rejected as surplusage ; especially, when the facts 

before us present us a case where the clause seems all important 

to the plaintiff. But we do not rest our opinion on this reasoning. 

We think the question before us has been considered and a con

struction given to such a bond as that we are considering. \Ve 
allude to the case of Merrill v. Prince 7 .Mass. 396. This was 

scire facias on a recognizance· taken by a justice of the peace of 

Prince, when charged by the plaintiff as being the father of a child 

with which she was pregnant, which, if born alive, would be a 

bastard. 
The Court decided that the action could not be maintained, 

because the magistrate should not have taken a recognizance but 

a bond. Parsons C. J. in delivering the opinion of the Court and 
comparing the two kinds of security, and the advantages of a bond 

in preference to a recognizance, says, "The party or his sure

" ties cannot be relieved against the condition of a recognizance; 

"but they may against the penalty of a bond." "If he be 
"bound by bond, although the condition may be broken at law, 
"yet the Court can relieve against the penalty on payment of 

"merely nominal damages, if the complaint be found false, or if 
"the putative father otherwise give security for his contribution 

" to the maintenance of the child ; or the penalty may be reduc

" ed, so as to cover and be a security for that maintenance." 

This language of the Chief Justice is all founded on the principle 

that the condition of the bond extends to a performance of the 

order of Court consequent on the adjudication of the accused as 

the reputed father of the child ; and seems to establish the con

struction for which the plaintiffs' counsel has contended. On the 

whole, we are of opinion that the plea in bar is bad and insufficient 

in law. 
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THE INHABITANTS OF HAMPDEN vs. THE INHABITANTS 01'' 

FAIRFIELD. 

A residence in any town for a temporary purpose, on the 21st day of March 182}, 
does not fix the settlement in that town, under Stat. 1821, ch. 122, sec. 2. 

THE question in this case was upon the domicil of Patience 
Bailey, a pauper. She came hither from Vermont, in the year 

1811, and resided for several years in the family of Oliver Beale, 
her sister's husband, who lived in various places, and lastly in 
Fair.field, till .9.ugust 1820. About that time, her health having 
declined, she went on a visit to Gardiner; and during her absence 
Mr. Beale removed to Hampden, informing her by letter that his 

circumstances had become too much reduced to allow him to 

support her as a member of his family any longer, but that he 

would render her any other aid., if in his power. After this, she 
residt-d in various towns in the county of Kennebec, and from 
January to June 1821, in different families in the town of Fair.field. 

In the summer of that year she went to Hampden by invitation 
from her brother in law, on a visit only ; where she fell sick, and 
was relieved by the town. The friends with whom she sojourn
ed in Fair.field, all testified that their doors were opened to her 
as a visitor only, and from motives of charity, she being in a low 
state of health, destitute of the means of support, and a member 
of the same church with themselves. 

A verdict was returned for the plaintiffs by consent, subject to 
the opinion of the Court. 

Brown, for the plaintiffs, relied on the fact that the pauper 

was resident in Fairfield, at the passing of Stat. 1821, ch. 122, 

and he argued from the evidence in the case that her domicil was 
there, she having no intention l[)f departing. She had a perma
nent dwelling in that town till th~ removal of her brother in law 
to Hampden ; after which she was not wholly forisfamiliated, a 
home being provided for her among the friends of her own com- 1 

munion. Whether her board cost much, or nothing, the principle 

of the case was the same. 
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Greenleaf, for the defendants, to the point of domicil, cited 
Vattel, b. 1, ch. 19, sec . .218. Putnam v. Johnson 10 .Mass. 501. 
Case of the Jtenus 8 Cranch 278, 279, 295, 296. 2 Peters' .R.dm. 
450. Guier v. O'Daniel 1 Bin. 351, note. Granby v . .!J.mherst 7 
Mass. 1. Lincoln v. Hapgood 11 .Mass. 350. .R.bington v. Bos
ton 4 Jlfass. 312. Billerica v. Chelmsfoad 10 .Mass. 394. Bruce 
v. Bruce 2 Bos. ~ Pul. 230, note. 

And he contended that the pauper had no domicil in Fairfield, 
because she had no fixed habitation there; nor any expectation 
of remaining; but was a mere visitor; not protected from arrest 
in any of the houses in which she sojourned; Oyster v. Shed ~ al. 
13 Mass. 5.23; for she was not entitled to the jus domi; and be

cause, if of the other sex, such residence would have conferred 
no civil rights, as, to vote, &c. Taylor v. Knox 1 Dal. 158; nor 

any civil liabilities, as to pay taxes, or to do military duty. Stat. 
1821, ch. 164, sec. 1. 

The opinion of the Court was delivered at the ensuing Jlugust 
term in Oxford, by 

MELLEN C. J. Although the pauper in 1812 was a member 
of the family of Mr. Beal, her brother-in-law, and so continued 
till the autumn of 18.20; yet she then ceased to be such; because, 
while preparing for his removal to Hampden, he dissolved her 
connection with his family, as he had an unquestionable right to 
do. Since that time it has not been renewed, and , there has 
been no place which she could call her home. She visited in 
different towns; and in different families in the town of Fairfield, 
by express invitation, she being destitute and feeble. It was 
under such circumstances as these that she resided in Fairfield 
on the 21st of March 18.21; when the act was passed; having no 
house or family in that town which she considered, or had a right 
to consider, or even to call her home; but on the contrary being 
received into the several families, where she visited for short 

periods, from feelings of christian fellowship, and motives of mere 

benevolence and humanity. We are perfectly sat~sfied that a 
residence of this character can never be considered a dwelling 
a~d a home, within the fair intent and meaning of the statute. 
This action ca_nnot be maintained. 

Verdict set aside, cmd plaintiffs nonsuit. 
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'l'he regularity of the proceedings in the location of a town way, may be contest
ed in an action of trespass qu. cl. fregit, against the surveyor who proceeds to 
open and make it; no certiorari lying to quash such proceedings. 

It is necessary to the legality of a town way, that due notice be previously given by 
the selectmen to all persons interested in the location;-that they make a return 
of their doings under their hands, to the town;-and that it be accepted and al
lowed by the town, at a legal meeting, called for that purpose. 'l'he two latter 
facts may be proved by the record; but the return of the selectmen is not suf
ficient evidence of the notice. 

Where a town way has been opened, publicly used, and acquiesced in, the legal 
presumption is, that the owners of the land were duly notified of its location. 

IN an action of trespass quarc clausum fregit,the defendant justifi
ed as surveyor of highways for the town of Bangor, and shewed that 
the locus in quo was laid out by the selectmen as a town way, and 
accepted as such by the inhabitants, at a legal meeting. Various 
objections were made by the plaintiff, against the regularity of 
the proceedings; among which was this, that no notice was given 
to him by the selectmen, prior to the laying out of the way, nor 
any opportunity to be heard before them, against the location of 
the way, or upon his claim for damages. These objections were 
overruled by Perham J. before whom the cause was tried in the 
Court below; and the plaintiff thereupon brought the cause into 
this Court, under exceptions, pursuant to the statute. 

Gilman, for the plaintiff, now insisted upon the objection, con
tending that the report of the selectmen ought to be founded upon 
a full hearing of all the parties in interest; and that the owner of 
the lands ought to have an opportunity of adjusting the amount of 
his damages with them by compromise. 

Godfrey, for the defendant, said that the notice in the warrant 
for calling the town meeting was sufficient for all the objects con
tended for; and that of this all ought to take notice, at their own 
peril. 

MELLEN C. J. delivered the'"opinion of the Court at the 
.11.ugust term in Oxford, as follows. 

Though several objections have been made against the opinion 
of the court of Common Pleas, we are well satisfied that there is 
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no weight-in any of them, except that which relates to the want 
of notice to the plaintiff of the intended location of the town 
way; but after mature consideration, we are satisfied that this 
objection must prevail. As such notice was necessary to· the 
legal establishment of the way, the want of it may be taken ad
vantage of in this summary manner; because in case of a town 
way, no certiorari lies, as it does to the court of sessions to quash 
irregular proceedings on their part in a location of a county road. 
It is true the statute of 1821, ch. 118, does not require that the 
selectmen, or the person by them appointed, should give notice 
of the intended location of a town way, to those through whose. 
lands it is laid; still those persons are always more or less affect
ed by such location, because they are entitled to damages occa
sioned thereby; and common justice requires that they should 
have notice that the town are about appropriating a portion of their 
lands for public use, so that they may take measures for their 
legal indemnity. This is a sound principle which must not be 
forgotten or disregarded. The law of Massachusetts of Feb. 27, 
1787, did not require the court of general sessions of the peace 
to give notice to those towns through which a county road was 
prayed for, prior to an adjudication of its common convenience or 
necessity; and yet in many instances the proceedings of that court 
have been quashed on certiorari, because such notice was not 
given and because the plain principles of justice demanded that 
it should have been given. Commonwealth v. Chase 2 Mass. 170. 
Same v. Coombs ib. 624. Same v. Cambridge 4 Mass. 627. 
Same v. Peters 3 Mass. 229. When the above statute of.Massa

chmetts was re-enacted in this State, a clause was inserted i:equir
ing such notice to be given previous to an adjudication. It has 
been urged that the reasons for giving notice to individuals in case 
of county roads, do not exist in case of town ways; that in case of 
a county road the return is made to the court under whose author
ity the committee proceed; and that unless they give notice to 
the persons interested (as they are by their warrant commanded 
to do) and through whose lands the road is located, they may have 
no knowledge of the fact, in season to apply for damages; but 
that in the case of a town way, as the return of the location must 
be laid before the town and be approved and allowed in a town 
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meeting called° for the purpose, before the way can be establish
ed; all persons must be considered as notified of the way, because 
all are notified of the meeting. This argument seems plausible, 
so far as it respects those who are inhabitants of the town; but 
as to those who own lands in the town, but live in other towns, 
the argument has no application. A principle should be adopted 
which will apply to all owners; and we know of none so just and 
fair and equitable as that which requires the selectmen, or the 
person by them appointed, to give notice to the owners of land 
over which a town way is about to be laid, in the same manner 
as a committee of the court of sessions are bound to do. In this 
manner justice will be done to all concerned, by placing at their 
command the means of obtaining it. When the legality of a town 
way, therefore, comes in question, there must be proof offered 
that the selectmen, or the person by them appointed, gave due 
notice to all individuals interested in the location; that they or 
he made a return of the way to the totvn; and that the town, at a 
legal meeting called for the purpose, or in the warrant for call
ing which, an explicit article was contained in relation to the 
acceptance of the return, and the approval and allowance of the 
way, did accept, approve and allow it. All these facts are to 
be proved by the records of the town; except the fact of notice; 
but this must be proved like other facts; as the return of the se
lectmen, even if it states the notice to have been given, is not 
made under oath, and does not bind others any more than the 
recitals of notice in the deed of an executor, administrator, guar
dian or collector. In those cases where a town way has been 
opened and used and publicly known as a road, and acquiesced in 
in by all, the legal presumption would be that such notice had 
been given; and this, if uncontradicted by proof, would be suffi-• 
cient. Nothing of this kind appears in the present case; and on
a view of the facts and application to them of the principles above 
stated, our opinion is that the decision of the Court of Common 
Pleas on the point in question, was incorrect; and, of course the 
plaintiff's exception is sustained and the verdict set aside. A new 
trial is to be had at the bar of this Court. 
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HILL vs. DYER. 

A grant by the provincial government of Massachusetts, under the charter of 
William and Mary, conveyed no seisin to the grantee, against the province,with
out the approbation of the crown. 

Under a power to execute a release of title to lands, a deed purporting to " grant, 
sell, and quitclaim" is a substantial execution of the authority. 

The State, by virtue of its prerogative, is always seised of the lands to which it has 
title ; and may therefore convey them by release, notwithstanding the intrusion 
of strangers upon them. 

Tms was a writ of entry on the seisin of the demandant, brought 
to recover possession of part of a mill-site in the town of Sullivan. 
In a case stated by the parties it appeared that the General 
Court of Massachusetts by a resolve dated .March 4, 1803, appoint
ed Gen. Cobb to cause a survey to be made of the township of 
Sullivan, and to make a report of the condition of the lands, and 
of the claims and situation of the settlers thereon ; which was 
accordingly done ; and a plan returned, with his report, designat
ing the lots which, in his opinion, ought to be assigned to the 
respective settlers. This report was accepted by the resolve of 
March 8, 1804, by which the selectmen of Sullivan were author
ised to release to each settler, mentioned in the report, the inter
est of the Commonwealth in the lot therein assigned to him. 
Under this resolve the selectmen, by deed of quitclaim, dated 
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Sept. 15, 1804, conveyed the premises to the demandant, as the 
assignee of .9.sa Dyer, one of the settlers named in the report. 
The demandant, long before this.,was in possession of the residue of 
the lot of which the mill-site was a part ; and soon after the date 
of his last mentioned deed he built a grist mill adjoining the de
manded premises, which he had ever since occupied. 

It further appeared that the General Court of the late prov
ince of JJ,Jassachiisetts, by a resolve passed JJf arch 2, 1762, granted 
the same township to David Bean and eighty one others ; which 
was duly located in 1763, and confirmed by resolve Jan. 27, 
1764 ;-and that the tenant's grantors built a saw miII on the de
manded premises, and that they and he had continued in the open 
and exclusive possession thereof, claiming title in fee, from the 
year 1770 to the present time. It was also admitted that 
Ephraim, Dyer, the father and !~rantor of the tenant, and all the 
other ovvners of the saw-mill, had accepted deeds from the select
men, of other lands, as settlers, under the resolve of .March 8, 
1804 . 

.9.bbot and Greenleaf, for the tenant. The Commonwealth had 
parted with its seisin of the lands, by the resolve of 1762; and it 
could not be re-seised but by inquest of office, or other legal 
process. Hence its deed of release could not take effect in favor 
of the demandant, there being, at the same time, an exclusive 
adverse seisin and possession of the premises demanded. .Mayo 
v. Libby 12 .;Wass. 343. Green ·v. Watkins 7 Wheat. 27. Such a 

deed creates no seisin in the grantee. 1 Mass. 483. But if it 
did, yet the deed of the selectmen to the demandant is not va1id, 
because not made pursuant to their authority. They were di
rected only to "release" the title of the Commonwealth ; but 
they have assumed to "grant, sell, an<l quitclaim." The object 
of the resolve was merely to quiet settlers in the enjoyment of 
their actual possessions, by placing them in the situation in ,vhich 
they would have been, if the lands had been owned by private 
persons, and sixty years had elapsed. Hence, the title of the 
tenant had ripened into an indefeasible estate, by lapse of time. 
The Proprietors of No. Sixt'. Jones 12 ,Mass. 336. 

Orr and Deane, for the demandant. 



JUNE TERM, 18:25. 443 

Hill v. Dyer. 

WESTON J. delivered the opinion of the Court. 

By the resolve of .March fourth 1803, it appears that certain 
of the inhabitants of Sullivan holding their lands by an uncertain 
tenure, the legislature took measures to quiet them in their pos
sessions ; and, with this view, appointed David Cobb, Esq. to 
cause a survey to be made of the township, and to report the 
state and condition of the lands, and the claims and pretensions 
of the settlers thereon. In pursuance of this authority, the agent, 
after causing an actual survey, made a return of the same, ac
companied with a plan, designating particularly the lots, which 
in his opinion should be assigned to the respective claimants. 
His report was accepted ; and the selectmen of Sullfoan were 
authorized by the resolve of the eighth of Mctrch, 1804, to re
lease to each settler, according to the return of the agent, the 
interest of the Commonwealth in the lot to be assigned to him. 
Thereupon the said selectmen of Sullivan did, on the fou~teenth 
of Sept. 1804, by their deed, professing to act under the authori· 
ty delegated to them, ,~ grant, sell, and quitclaim" to the deman
dant the interest of the Commonwealth in one hundred acres of 
land, embracing the premises demanded, he claiming, by certain 
mesne conveyances, under .11.sa Dyer, the first settler on said lot. 

Various objections are taken to the title of the demandant. 
First, that the Commonwealth had no interest remaining in the 
]and, at the time of the passage of the resolve's before mentioned; 
they having previously granted the same to others. Secondly, if 
they had, that the tenant, and those under ,vhom he claims, hav
ing been many years in the actual possession of the demanded 
premises, claiming title thereto, the inte~est of the Common
wealth could not pass to the demandant by a naked release ; and 
thirdly, if it could, that it did not pass in this instance ; the se
lectmen of Sullivan not having pursued their authority. 

That the provincial government of .Massachusetts had previously 
divested themselves of all their interest in lands in the town of 
Sullivan, is attempted to be shewn by three resolves of the Gen
eral Court, passed prior to the revolution. By the resolve o.,f 
.Jltlarch second, 1762, a township was granted to David Beane and 
eighty one associates; by that of January twenty ninth, 1763, the 
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township was located, and, by the resolve of January twenty 
seventh, 1764, the present township of Sullivan was confirmed to 
the said David Bean and others·. 

By the charter of King William and Queen :Mary of 1691, un
der the authority of which the General Court then acted, and by 
which the colonies of Massachmetts and Plymouth, the province of 
Maine, territory of Jlcadia or Nova Scotia, and all that tract of 
land lying between the said territories of Novct Scotia and the 
said province of Mafoe, were united under one provincial juris
diction, it was among other things provided, that "no grant or 
"grants of any lands, lying or extending from the river of Saga
" dahock to the gulf of St. Lawrence and Canada rivers, and to the 
" main sea northward and eastward, to be made or passed by the 
" governor and general assembly of our said province, be of any 
"force, validity, or effect, until we, our heirs or successors, 
"shall have signified our or their approbation of the same.'' Ac
cordingly, in the grant before mentioned to Bean and others, it is 
expressly provided that the same shall be of no force or effect, 
until his majesty, his heirs and successors, shall signify his or their 
approbation thereof, within eighteen months of the date of the 
grant. This assent it is agreed has never been obtained ; but on 
the contrary, the resolves of 1803 and of 1804 before stated, being 
passed by the legislature of Massachusetts, which, at and after the 
revolution, succeeded to the rights of the crown, must be consid
ered a virtual disaffirmance of the before mentioned grant. It 
results therefore that at the time of their passage, the Common
wealth had a good and valid title to the township of Sullivan. 

The origin of the title of the tenant does not appear. By the 
grant to Bean and others, they acquired a defeasible seisin in the 
tract granted, embracing the demanded premises, and they might 
have been disseised of the latter, by those under whom the tenant 
claims. But although Bean and others might be disseised; yet 
by a well established principle of law, the Commonwealth could 
not be, and the grant to Bean being void, as well by its express 
provisions, as by the virtual disaffirmance of the Commonwealth, 
tlJt actual possession of the tenant, or those under whom he claim
ed, interposed no legal obstacle to tho conveyance of the interest 
of the Commonwealth, to whomsoever they might think proper 



JUNE TERM, 1825. 445 

Haskell v. Knox. 

to grant it. A release made by a party not seised, in the case 
of an individual or a corporation, is inoperative to pass an interest 
in lands, unless made to a party a:ctually seised or possessed of 
the same. But the Commonwealth, in virtue of its prerogatrvet 
notwithstanding the intrusion of others without right upon the 
premises, was seised, and might therefore pass their interest by 
release, without violating the principles of the common law. 
Besides, it was quite within the the scope of legislative power, 
for the General Court of Massachusetts, to prescribe a valid mode 
of conveying their interest, if they had deemed it expedient so 
to do, which might have been ineffectual or inoperative, if used 
by an individual or private corporation. 

It is contended that the selectmen of Sullivan, using in their 
deed the terms "grant, sell, and quitclaim," have not thereby 
released the interest of the Commonwealth; but we are of opin
ion that their authority is substantially pursued, the word " quit
claim" being of equivalent meaning with the term" release." 

There is nothing in the case of the Proprietors of No. Six v. 
Jones, cited in the argument, which is at variance with the opin
ion here given. The tenant in that case made out a title by 
disseisin; but it was a disseisin, not of the province, or of the 
Commonwealth of Jlfassachusetts, but of thei1· grantees. 

The opinion of the Court is, that upon the state of facts agreed, 
the demandant is entitled to judgment. 

HA SKELL, plaintiff in error, vs. THE INHABITANTS OF KNox. 

The surveyor of highways cannot, under Stat. 1821, ch. US, employ persons to 
labor at the expense of the town, without the consent of a majority of the select
men. 

Tms was an action of assumpsit, for labor done under the di
rection of a surveyor of highways, in rebuilding a bridge which 
had been suddenly destroyed by fire. And it appeared that the 
surveyor, having no unexpended monies in his hands, obtained the 
consent of one of the selectmen, who was brother to the plaintiff, 
to eniploy him to rebuild the bridge; which was done accordingly. 
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Whitnian C. J. before whom the cause was tried in the Court 
below, ruled that this evidence was not sufficient to charge the 
defendants; to which the plaintiff excepted . 

.!J.shmun, in support of . the exceptions, relied on the peremp
tory language of Stat. 1821, ch. 118, sec. 13, that in case of any 
sudden injury to bridges or hig;hways, the surveyor shall cause 
them to be repaired; and he cited Wood v. Waterville 5 Mass . 
.204. 

Wilson, for the defendants, contended that this section was to 
be expounded in connection with the fifteenth, which requires the 
surveyor to act under the direction of the selectmen. 

WESTON J. delivered the opinion of the Court, as follows. 

The right of the plaintiff to recover in this action, will depend 
upon the question, whether the services performed by him, for 
which he claims compensation, were directed by persons compe
tent to procure them to be done, at the expense of the town. 
By the thirteenth section of the act for the making and repairing 
of highways, it is provided that " in cases of any sudden injury to 
" bridges or highways he (the surveyor) shall, without delay, 
" cause the same to be repaired." The ordinary means pro
vided, to enable the surveyor to perform this and other duties 
appertaining to his office, are the sums assigned to him to be ex
pended in virtue of the same thirteenth section. And when this 
provision shall not fully answer, it is, by the fifteenth section, 
made " lawful for the surveyor, with the consent of the select
" men, or the major part of them, where such deficiency happens, 
" to employ such of the inhabitants of the town, upon the repair 
" of the ways in his limits, as shall make up that deficiency ; 
" and the persons thus employed shall be equitably paid out of 
'' the town treasury therefor." We find no authority in the law 
empowering the surveyor, without the consent of a major part of 
the selectmen, to employ any of the inhabitants of the town to 
labor at their expense. 

As the selectmen are a board, having the management of the 
prudential concerns of the town ; as access may at all times be 
had to them ; and as the respective towns are bound, at their 
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peril, to keep the highways in a state of constant repair; the pro
vision made in the fifteenth section, was deemed fully adequate 
to the exigency therein contemplated. It was not considered 
expedient to give this discretion to the surveyor alone; but he is 
required to act, under the advice and direction of the selectmen. 
That this is the true construction of the power and duty of sur
veyors, is corroborated by the provisions of the eighteenth section, 
by which surveyors are made liable to a presentment or infor
mation for any deficiency arising within their limits, or to refund 
any fine or costs, which may be imposed upon their respective 
towns, only in case they shall not have duly expended the money 
in their bills, or having so done, shall not have given notice of such 
deficiency to the selectmen, in case the sum raised for the repair 

of the highways shall be found insufficient for that purpose. If 
the surveyor may proceed upon his own authority, without con
sulting the selectmen, as is assumed by the counsel for the plain
tiff, the provisions of the fifteenth section will be defeated, as 
often as any sudden injury may arise to bridges or highways. 

The case of Wood v. Waterville, cited by the counsel for the 
1Iaintiff, was decided upon the eighth section of the statute of 
Massachusetts of 1786, ch. 81. That statute has been repealed 
within this State; and in the revised laws upon the subject of 
highways, the provisions of the eighth section have not been re
enacted. Their omission not only renders the case of Wood v. 

Waterville inapplicable as an authority in support of this action; 
but is expressive of a determination, on the part of the legisla
ture, to withhold from surveyors the power recognized by that 
case, as derived from the eighth section of the statute of .Massa• 
ehusetts. 

Thejudgment of the Court below is affirmed; with costs for 

the defendants in error. 

PALl\:IER vs. SAWTELL. 

After the execution of a bond for the debtol's' liberties, the sheriff is not liable if 
'• the debtor escape. .. 

. Tms was an action of debt against the late sheriff of Somerset, 
fer the voluntary escape of a debtor committed in execution. It 
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appeared from the plea in bar that the debtor was liberated from 
close custody, on giving a bond duly approved, with sufficient 
sureties, condition~d, according to the form of the statute then 
in force, that he should continue a true prisoner in the custody of 
the gaoler, and within the limits of the prison, without committing 
any manner of escape, until he should be lawfully discharged, &c. 
which condition he had broken. To this the plaintiff demurred. 

R. B . .IJ.llyn, for the plaintiff, argued from the language of the 
statute, and the terms of the condition of the bond, that the rela
tion of gaoler and prisoner still continued, after the giving of bond 
for the debtors' liberties, as before; and that while the debtor 
stood charged as a prisoner, the sheriff remained liable if he 
should escape. Baxter v. Tabtir 4 Mass. 361. 

JJ.bbot, for the defendant, contended that the bond was a sub
stitute for the custody of the sheriff, and discharged him from all 
further responsibility. Cargill v. Taylor 10 JJ!Iass. 206. 

MELLEN C. J. delivered the opinion of the Court. 

Since the time when the bond in this case was given, the laws 
in relation to debtors in execution, and to the nature and degree 
of the indulgences granted to them on giving bond for the liber
ties of the prison, have undergone several i~portant changes; and 
all these changes have been made in favor of debtors. As this 
spirit of liberality towards them has increased, changes have also 
been made in the condition of the bond required to be given to 
obtain the liberties of the prison. In the statute of Massachusetts 
of 1811, ch. 85, the condition of the bond required is that the 
prisoner, from the time of executing such bond," will not depart 
"without the exterior bounds of the goal yard or debtors' liberties 
" until lawfully discharged." In the additional act of 1811, ch. 
167, the condition required is that the debtor, from the time of 
executing the bond, " will not depart without the exterior bounds 
"of the debtors' liberties until lawfully discharged." By the 
statute of this State ofJ822, ch. 209, the condition of the bond 
for the liberation of a prisoner in execution for debt is that " he 
"will not depart without the exterior bounds of the gaol yard until-
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" lawfully discharged, and that he will surrender himself to the 
" gaol keeper and go into close confinement as is required 
" by law." By the act of .Massach'ltsetts 1784, ch. 41, the condi
tion require,d was that the debtor from the time of executing 
such bond should " continue a true prisoner in the custody of the 
"gaoler and within the limits of the said prison until he should be 
"lawfully discharged, without committing any manner of escape." 
The counsel for the plaintiff has relied upon the averments in the 
declaration as to the defendant's having freely and voluntarily dis
charged the debtor, from his imprisonment, and suffered him to 
escape and go at large. These averments can have no legal 
meaning, if the debtor, after having given the bond mentioned in 
the plea, ceased to be a prisoner, subject to the coercive power 
of the sheriff; and we are clearly of opinion that such was the 
fact. In Call v. Hagger o/ al. 8 Mass. 423, which was an action 
on a prison bond, the defence was that the sheriff himself deceiv
ed the prisoner as to the proper limits of the gaol yard; by means 
of which he had committed the alleged escape; but the Court 
decided that such deceptive instructions could not avoid the 
effect of the bond. The changes which have been made in the 
condition of prison bonds, have occasioned no change in the law as 
to the liability of the· ob]igors, where the prisoner has passed the 
limits by law established. In the action Cargill v. Taylor ~ al. 
IO Mass. 206, the bond declared on, was dated Jl.ug. 10, 1810; 
and, of course, was similar to the one in the case before us. The 
Chief Justice, in giving the opinion of the Court, says, "bonds 
" given to entitle a prisoner to the liberties of the prison yard, 
" are in effect a substitute for the custody of the sheriff, "-af
" ter enlargement of the prisoner upon the acceptance or allow
" ance of the bond, his restraint, the custody in which he remains, 
" is altogether of a moral nature. A bond regularly taken and 
" allowed discharges the sheriff from any further responsibility 
" for the prisoner's remaining within his custody. The restraint 
" to which he is subject is indeed caJled the custody of the gaoler; 
" not, however, as expressing his power of control, or a confine
,. ment within the walls of the prison, but the bounds and limits 
" -prescribed by law, in which he is kept by the penalty of the 
" bond." In the case of Codman v. Lowell~ [ ante p. 52.] this 

VOL, III. 58 
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Court has proceeded on the same principle, and declared that 

after a bond is given and approved, the sheriff has no authority 
over the prisoner, and cannot exercise any control over his actions. 

These cases shew that the debtor, when he had given the bond 
in question, ceased to be a prisoner in the custody of the defend
ant, in the legal acceptation of the terms; and therefore he could 
not discharge him from his custody; he had ceased to be an im
prisoned debtor, and so the defendant could not permit him to 
escape from imprisonment. Whatever remedy the plaintiff has, 
must be obtained by a suit on the bond. 

We accordingly adjudge the plea in bar sufficient in law. 

--
'rl-IE INHABITANTS OF SEARSMONT, plaintiffs in error, vs. FAR· 

WELL. 

The superintending school committee have no power to dismiss a schoolmaster, 
unless for one of the causes mentioned in Stat. 1821, ch. 117, sec. 3;-and this 
must be by writing, under their hands, specially assigning the cause of dismissal. 

IN a writ of error to the Court of Common Pleas, in a cause 
in which the plaintiffs in error were defendants, the case was 
thus;-

The son of the original plaintiff, having obtained the testimoni
als required by the statute, was regularly employed as a school
master, in one of the districts in Searsmont, for three months. 
During that period, a number of the inhabitants, becoming dissa
tisfied with him, addressed to the superintending school commit
tee a petition for his discharge, alleging that for want of natural 
abilities, he was not qualified to instruct their school; which pe
tition the committee sent to him, with a note, stating that in con
sequence of the petition, and because it was manifest to them 
that where much excitement ar,d disaffection existed between the 
instructer and the parents of the scholars, but little benefit could 
result from a continuance of the school, they were of opinion that 
he ought to be discharged, and accordingly discharged him from 
·the school. He continued, however, to instruct the school for 

another month, completing the term originally contracted for; 
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and to recover pay for the service of the last month this action 

was brought, the two former months having been paid for. 
At the trial in the Court below, the defendants offered the depo

sitions of divers inhabitants of the district to prove the incapacity 

and cruelty of the plaintiff's son, as well as the disaffection 

against him ;-but this evidence was rejected by Whitman C. J. 
before whom the cause was tried; and he instructed the jury that 
the order of discharge given by the committee, not containing any 

express adjudication respecting the fitness or unfitness of the in

struct er, was not sufficient to dissolve the contract. To which 

the defendants excepted. 

Crosby, for the plaintiffs in error, contended that the commit

tee were not bound to render any reasons for the dismissal of a 
schoolmaster; the law having made the contract subject to their 

discretion. The sole object of the law is to provide for the edu
cation of youth; and many cases.may be supposed in which the 
continuance of an instructer, of sufficient learning, and of good 

morals, may be not only unprofitable, but destructive of the object 

sought;-as, if he be lax in discipline, or disgusting in his manners, 

&c.• These cases must necessarily fall under their observation, 
it being made their duty to visit the schools; and of course the 
merits of the instructer are continually under a course of trial, 
and upon them the committee may adjudicate whenever they are· 
satisfied, without a more formal notice or hearing. 

But if it is necessary that causes should be specially assigned for 
the dismissal of a schoolmaster, they are sufficiently apparent 
from the petition and certificate of discharge, taken together. 
The proceedings, under a statute so highly beneficial, ought, if 
possible, to be supported. 

He contended further that without any adjudication by the com
mittee, the town had a right, at the trial, to resist the plaintiff's 

demand, by shewing him incapable to teach. For the contract 

on his part amounts to an undertaking that he is able to do what 

he proposes, and if this is false, the contract is void . 

.B.8hrnun and .11.bbot, for the original plaintiff, said it was as im~ 
portant to the community that schoolmasters be protected from 

unfounded popular caprice and disaffection, as that none but fit 
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teachers be employed. And they argued that the powers grant
ed to school committees ,vere to be interpreted as all other 
Jimited powers, and, like them, to be strictly pursued. The 
committee might, upon proper application, summon the party 
before them, and after due hearing and examination, might for 
good cause dismiss him; but these proceedings ought to appear 
-0n the face of the order of dismissal. Rex v. Croke Cowp. 26. 

WESTON J. delivered the opinion of the Court. 

In this case it appears that the son of the plaintiff, having first 
procured from the superintendin1g school committee of the town 
of Searsmont, and also from some person of liberal education, 
literary pursuits, and good moral character, residing within the 
county, certificates that he is well qualified to instruct youth in 
reading, in writing 'the 'English language grammatically, and in 
arithmetic, and other branches of learning usually taught in public 
schools; and also a certificate from the selectmen of the town, 
where he belongs, that, to the best of their knowlege, he is a 
person of sober life and conversation, and sustains a good moral 
character, in conformity with the fourth section of the act pro
viding for the education of youth; was employed by the school 
agent for school district number one in said town, to keep a school 
in said district, for the term of three months, for a certain stipu
lated price per month. He having kept a school for the period 
agreed, and payment having been made only for two months; this 
action is brought by the plaintiff, who was entitled to the earnings 
of his son, for the services performed during the third month. 

The contract having been fairly made, and in pursuance of law, 
and the services having been performed, the plaintiff is entitled 
to recover; unless the defendants have shewn themselves legally 
discharged from the contract. 

It appears that, at the expiration of two months, certain inhab
itants of the school district represented to the superintending 
committee that, in their opinion, the plaintiff's son, for the want 
of natural abilites, is not qualified to instruct their school; and 
they thereupon pray that he may be discharged. In pursuance 
of this represen~ation, the superintending committee addressed a 
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letter to the master, discharging him from further service, 
by reason of the excitement and disaffection, existing between 

hi~seif ~nd the parents of the children? and the little b~~~!1i'< 
which might result from the further contmuance of the school. -"•/~'-

The third section of the law before cited, provides that " the 
" said committee shall have power to• dismiss any schoolmaster 
" or mistress, who shall be found incapable, or unfit to teach any 
" school, notwithstanding their having procured the requisite 
" certificates." This, being an authority given to those who re
present one party only, to vacate a contract, must in our opinion 
be strictly pursued according to the provisions of the act, to have 
that effect. The superintending committee, not finding or assign
ing the reasons, which by the act would authorize them to dis
charge the master, he cannot therefore be considered as having 
been discharged, by any adequate or competent authority. The 
statute having pointed out a mode by which the contract might he 
dissolved, and that by a board elected by the defendants, by rea~ 
son of th~ incapacity or unfitness of the master, the testimony, 
by which the question of his unfitness or incapacity, was attempted 

to be submitted to the jury, was in our opinion properly rejected. 
The superintending committee are constituted by the statute 

a tribunal, to adjudicate upon the unfitness or incapacity of the 
master. While acting fairly, in the exercise of this authority, 
they have upon these points a visitatorial power, which cannot be 
taken from them, and transferred to others. 

The exceptions in this case are overruled; and the judgment 
of the Court below is affirmed with costs. 

THE INHABITANTS OF BELMONT vs. THE INHABITANTS OF 

PITTSTON. 

The town in which a pauper has his settlement, is not liable to an action by the 
town relieving him, until the expiration of two months after notice given pur-

suant to Stat. 1821, ch. 122. · 

IN this case, which came before the Court upon a statement 
of facts agreed by the parties, the only question was whether the 
town in which a pauper had his settlement, was liable to an action 
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at the suit of the town relieving him, until the expiration of two 
months after notice given pursuant to Stat. 1821, ch. 122. 

This question was briefly spoken to at this term by Wilson for 
the plaintiffs, and .IJ.llen and J. Williamson for the defendants; and 
the opinion of the Court was delivered at the ensuing .IJ.ugust 
term in Oxford, by 

·wEsToN J. By the eleventh section of the act for the relief 
and support of the poor, Stat. 1821, ch. 122, it is made the 
duty of the overseers, in their respective towns, to provide for 
the immediate support of persons found therein, standing in need 
of relief; the expenses whereof, incurred within three months 

next before notice given to the towns where they have their 
settlement, may be recovered in a civil action against such towns. 
Notice is thus required to be given, prior to the commencement 
ofan action; and proof of such notice has been uniformly requir
ed, in the trial of all actions of this description. By the seven
teenth section, the period of two months, after notice given, is 
allow:ed to the town notified, to make inquiry ~s to the facts ; to 
pay for the expenses incurred, and to remove the pauper ; or to 
decline doing either. And if no answer is given by the town noti
fied, within the two months limited, the town notified is estopped 
to deny the settlement of the pauper in their town. The period 
of two months in the case of a corporation, appears to be a rea
sonable time ; affording an opportunity for the overseers of the 
poor to take the sense of the inhabitants in town meeting, if they 
think proper, as to the course which it may be deemed expedient 
for them to pursue. 

Although it is not provided in the eleventh section, that a notice 
of two months shall be given, prior to the commencement of the 
action; yet as that is the period limited in the seventeenth sec
tion ; and as that period appears manifestly allowed to the town 
notified to make inquiry, we are satisfied, upon a full considera
tion of the whole statute, that an action, brought before the lapse 
of two months, is premature. 

According to the agreement of the parties, the plaintiffs are to 

become nonsuit; and the defendants are to be allowed their costs. 
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THE INHABITANTS OE KNOX vs. THE INHABITANTS OF w ALDO

BOROUGH. 

An absence of five years was holden not to change the domicil of the party, he 
having left home to seek temporary employment, and there being no evidence 
that this purpose had been altered. 

An alien is capable ofacquiring a settlement in this State, under the provisions of 

Stat. 1821, ch. 122. 

IN this case the question was upon the domicil of John Brad

dock, an alien, whose wife was the pauper for whose support the 
action was brought. She had her legal settlement originally in 
Waldoborough; was married to Braddock in 1790; and removed 
to Knox, where they resided at the time of its incorporation, and 
until the year 1819; when he left her, and went into the British 

provinces, "for the purpose of laboring," and had not since re
turned. About the time he departed, she visited her friends in 
Waldoborough; among whom she remained till the spring of 1820, 
when she returned to Knox, where she has since continued to re
side. They had no family. 

Upon these facts Perharn J. in the Court below, ruled that her 
settlement was in Waldoborough; to which the defendants 
excepted. 

Jl.bbot, in support of the exceptions, argued that the provisions 
of Stat. 1821, ch. 122, extended as well to aliens as to citizens ; 
and that Braddock acquired a settlement under that act, for him
self and his wife, by having bis 'domicil in Knox on the 21st of 
March 1821. His absence from the town on that day does not 
affect the question ; as the case finds that this was only for the 
temporary purpose of seeking employment. Granby v. Jl.rnherst 

7 Mass. 1. .Jl.bington v. Boston 4 Mass. 312. I 1 Mass. ,432. 
Vattel, book 2, ch. 19, sec. 218. 

If he had wholly abandoned his wife, there seems no good rea
son why she may not have acquired a settlement for herself, in 
the same manner. The principle upon which it has been enacted 
that a wife shall take the settlement of her husband, is that they 
ought not to be separated. But if he has abandoned her, that 
reason fails ; and as in that event she is treated in some other 
respects as a feme sole, why not in this also? 



456 HANCOCK. 

Knox 11. W aldoborough. 

Further, it was the intention of the legislature to fix, by one 
act of legislation, the settlement of every person, except paupers, 
resident in this State on the day the statute was enacted. The 
wife was thus resident, within the express terms of the act ; and 
of course settled thereby in Knox. Her husband, being an alien, 
could acquire no settlement under the laws of Massachusetts; and 
if he had abandoned the country, he could not be affected by those 
of Maine. 

Wilson, for the plaintiffs, contended that an alien was not capa
ble of acquiring any settlement in this State, unless by express 
statutory provision ; and that the general language of the statute 
respecting the settlement of the poor, ought not to be construed 
to include aliens ; it being in most instances only a transcript of 
Stat. 1793, ch. 34, which had already received a judicial inter• 
pretation excluding them. 

But if they were thus capable, yet Braddock gained no settle
ment under the act of 1821, he havin~ abandoned the country 
long before it was passed, and returned to the government to 
which his allegiance was due. 

MELLEN C. J. delivered the opinion of the Court, as follows. 

Mary Braddock, the pauper, at the time of her marriage with 
John Braddock, had her legal settlement in Waldoborough ; and 
as her husband is an alien and has never been naturalized, she 
retains that settlement still, unless he has gained a settlement in 
some other town in this State in virtue of the act of March 21st 
1821. It is clear that he gained none by his residence in Knox 

at the time of its incorporation, in consequence of his being an 
alien. Jefferson v. Litchfield 1 Greenl. 196. But it is contended 
that he gained one in Knox by his dwelling in that town on the 
said 21st of March 1821. The language of our statute of 1821, 
is different from that of Massachusetts ; it being so general as to 
embrace aliens as well as citizens ; and such was the intention. 
We have had occasion to examine this point before ; and we are 
all satisfied that John Braddock was a person by our law capable 
of gaining a settlement by residence, dwelling, and having his 
home in a particular town in this State on the day the act was 
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passed. The only remaining question is whether, according to 
the true intent and meaning of the law he did reside and dwell and 
have his home in Knox on that day. By the report it appears 
that in the latter part of 1819, he went into the British provinces 
for the purpose of laboring ; and ha~ not yet returned. It does 
not appear what family he had, except his wife. He left her in 
Knox. Soon after, she went on a visit to her friends in Waldobo

rough, and returned to Knox in the following spring of 1820, 
where she has continued to reside ever since. From these facts 
the legal conclusion must be drawn. It was his home in the fall 
of 1819. It has continued the home of the wife ever since ; for 
she merely made a visit at Waldoborough. It does not appear 
that he has any other home in any particular place with intent to 
remain there; or that he had on the 21st of .March 1821. The 
case states that Braddock is an alien ; but does not state his 
national character. If in fact he is an Englishman: and if the 
case had been silent as to his, motive and object in going to the 
British provinces, his having continued there so long would fur
nish a strong ground of presumption that he left this part of the 
country with an intention never to return. But we are not at 
liberty in this case to make any inferences as to his motive and 
object, because the report expressly states that he went to the 
provinces for the purpose of laboring. And from this circum
stance, the legal presumption is that, when the above named act 
was passed, he was there animo revertendi, rather than animo 
manendi ; and the continuance of his wife in the place where 
they had dwelt prior to his leaving the town, comes in aid of th~ 
legal presumption arising from the other circumstances which we 
have mentioned. We ought not to presume that a man has aµan
doned his wife and family and absconded to a foreign country, 
merely from such an absence, especially when it is stated to have 
been for purposes of business. For these reasons we are of 
opinion that John Braddock must be considered as having resided, 
dwelt and had his home in the town of Knox on the 21st of .March 

1821 ; and of course he thereby gained a settlement there; and 
his wife gained one there also with him, and thus lost her former 
settlement in Waldoborough, 
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FosTER vs. Tue KER & AL. 

Before conviction of the felon, no civil action lies at the suit of the party injured, 
for goods stolen. 

After conviction he may have an action oftrover, but not assumpsit. 

Tms was an action of assumpsit for goods sold, and for money 
had and received ; to which the defendants pleaded the general 
issue, and the statute of limitations ; and the plaintiff replied, 
alleging a new promise within six years. 

At the trial, the plaintiff proved that sometime since, the de
fendants were charged by him with having stolen his goods ; were 
examined by a magistrate, and ordered to recognize for their 
appearance at this Court for trial ; and that after having so re
cognized, the defendant Tucker asked the plaintiff what he should 
give him to settle the business; saying he could not pay him in 
money, but would pay in neat stock. 

He also proved that recently the other defendant said, in the 
absence of Tucker, that "he and Tucker actually stole Foster's 

"clothes ; but that he should not have taken them, if it had not 
been for Tucker. "-He also produced a copy of an indictment 
found in this Court at June term 1822, against these defendants, 
for stealing the goods of the plaintiff, Jlpril 30, 1809, being part of 
the goods now sued for. 
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Hereupon, by consent of parties, the cause was taken from the 

jury, and the question submitted to the Court, whether the evi

dence was sufficient to maintain this action. 

Wilson and S. Emery for the plaintiff. 

Orr and Greenleaf for the defendants. 

WESTON J. delivered the opinion of the Court. 

This is an action of assumpsit for goods sold and delivered. The 

defendants plead, first, the general issue, which the plaintiff 
joins ; secondly, the statute of limitations. To the second plea, 

the plaintiff replies a new promise within six years, upon which 

issue is also joined. The case made by the plaintiff is, that in 
.!l.pril 1809, the goods in question, being his property, were stolen 
by the defendants ; and a new promise by each is attempted to 
be proved by certain declarations and admissions on their part. 

Upon the Huestion, whether these declarations and admissions are 
sufficient or not to take the case out of the statute of limitations, 
we give no opinion ; a~ we are well satisfied that the plaintiff's 

action is not sustained by the facts agreed. 

The action of assumpsit depends upon a promise, express or im
plied, arising from a sufficient consideration. Where such con-. 
sideration exists, if there be no express promise, the law will 
imply one ; unless the circumstances of the transaction altogether 
exclude and negative such implication. Of this description is 
the case before us. The principle of law is, that where a felony 
is committed which generally, and perhaps uniformly, includes a 
civil injury, the latter is merged in the public offence. The 
claims of the public are deemed paramount to those of ·individu

als, who are not permitted even to reclaim their own property, 

known and identified, which has been taken possession of by the 
officers ofjustice, where a felony has been committed, unless 
restitution shall have been ordered by the competent authority, 
after the conviction of the offender, or where it may be done 

consistently with the public interest. After conviction however, 
the purposes of public justice being accomplished, the law per
mits the individual injured to vindicate his rights by an apt civil 

remedy. As the injury itself is founded in wrong, the remedy to 



WASHINGTON. 

Foster v. Tucker & al. 

be pursued must be one which is applicable to this class of inju

ries. It would ill accord with the symmetry or with the analo

gies of the law, and would be confounding well settled distinctions, 

to permit the party injured, at his election to convert a transac

tion of this kind into a matter of contract. The modern principle 

of waiving the tort, and proceeding as upon a contract, has been 

sufficiently extended; and we are not disposed to apply it to 
new cases. 

In Buller's.N'isi Pritts, 130,131, the idea of maintaining assump
sit for goods stolen is treated as an absurdity. He says that in 
assumpsit for goods sold, if the evidence be that the defendant has 

agreed with the plaintiff's servant to pay him half price, which 

the servant is to have to his own use, this will not maintain the 

action ; for here arises no contract to the plaintiff ; he might as 

well bring assumpsit against one who steals his goods ; and he cites 

Lord Holt as an authority. In another case, he states that in 

asswnpsit for money received to the plaintiff's use, proof that a 
lamb of his was driven to London, and sold there by the defen
dant, will be sufficient, unless it appear to have been stolen; for 
then trover would be the only proper action. 

It being the opinion of the Court, that the action cannot be 

supported in this form; according to the agreement of the parties, 

the plaintiff is to become nonsuit, and the defendants be allowed 
their costs. 
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HOWARD vs. CHADBOURNE. 

The mortgagor, though not liable on any covenants in his deed, cannot be a wit
ness for the mortgagee in an action brought to recover possession of the land ; 
where the possession sought by the demandant would be a payment, pro tanto, 
of the debt. 

Tms was a writ of entry, upon a mortgage deed with cove
nants of general warranty, &c. made to the demandant by one 
Levi Sawyer, June 10, 1817, and recorded .!J.pril 1, 1819. The 
tenant claimed the premises under a deed of release, without 
any c-0venants whatever, made to him by Sawyer July 3, 1818, 
and recorded July 27, 1818; and the question was whether the 
tenant, at the time of receiving his deed from Sawyer, had notice 
of the existence of the mortgage to the demandant. To prove 
this fact, the demandant offered the deposition of Sawyer, which 
was objected to on the ground of his interest by virtue of the cov
enants in his deed ; but the Chief Justice, before whom the cause 
was'tried, considering this interest as not affected by the point in 
contest, admitted the deposition de bene esse, subject to the opin
ion of the Court ; a verdict being returned for the demandant. 

Fessenden and Chase, for the tenant, now insisted on the objec
tion taken at the trial ;-and further contended that as the land 
was collateral to the debt, and an entry for condition broken was 
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payment pro tanto, the witness was directly interested on the side 
of the demandant, whose success in this suit would in fact extin

guish the debt. 

Greenleaf, for the demandant. 

The opinion of the Court was delivered in Cumberland, at the 
adjournment of the ensuing .November term, by 

MELLEN C. J. In this case the only question is whether Saw
yer was properly admitted as a witness on the part of the deman
dant, to prove that the tenant had knowledge of the existence of 
the mortgage deed to the demandant, at the time he purchased 
of Sawyer, whose deed to the tenant contains no covenants. though 
the mortgage deed does. At the trial, the only objection made 
to the admission of the witness was placed on the ground of his 
liability on his covenants to and with the demandant ; but, as 
Sawyer had a title at the time he executed the mortgage deed, 
and could not be liable on his covenants if the demandant ha<l lost 
it by his own inattention in not causing the mortgage to be regis
tered prior to the registry of the deed to the tenant ; the wit
ness was admitted ; appearing, as he then did, to stand perfectly 
indifferent as to the point of interest. But in the argument be
fore us the Qbjection has been placed upon a new ground. It is 
now contended that if, by the testimony of Sawyer, the deman
dant's title under the mortgage should be eEtablished, the execu
tion of the writ of habere facias possessionem would completely 
vest the title of the demanded premises in him, absolutely, if 
not redeemed ; and this would at once amount to payment of the 
debt, to secure which the mortgage was ·made; or so much of it 
as the land is fairly worth ; and hence it is argued that Sawyer 
had a direct interest to establish the mortgage ; and thus, in 
whole or in part, pay his debt with the land ; knowing that the 
tenant could have no claim upon him, because the deed of release 
which he had given him contained no covenants on which he could 
be rendered liable in damages ;. whereas, if the mortgage deed 
should be defeated, the premises \<VOuld belong to the tenant, and 
Sawyer must pay his debt to the demand:rnt. Such is the argu• 
ment of the tenant's counsel, and the reasons urged in its support; 
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and we do not perceive that it is capable of refutation. We ad
mit its force, and are all of opinion that the verdict must be set 
aside and a new trial granted. 

MERRILL vs. MERRILL. 

Where a creditor for goods sold and delivered became the surety of another in a 
promissory note not negotiable, payable to his debtor, which note was assigned 
by delivery ; and being afterwards required by the assignee to pay the note, re
ferred him to the other promissor as the real debtor, but said nothing of the 
debt due to himself, as a subsisting claim in offset ;-it was held that this was a. 
waiver of such claim, as against the assignee, and that the latter was entitled to 
recover of the surety the ·whole amount of the note, 

.R.ssumpsit on a promissory note not negotiable, brought in the 
name of Humphrey Merrill against Andrew Merrill and .Nathaniel 
Merrill, for the benefit of Uriah Holt, who claimed the amount as 
assignee of the note by delivery only, for a valuable consideration 
paid by him to the nominal plaintiff. The defendants claimed, by 
way of offset, the value of certain neat stock and a horse, deliv
ered by .Nathaniel Jt!Jerrill the defendant to Humphrey, his son, 
about three years before the date of the note. 

At the trial in the Court below before Smith J. it appeared that 
.R.ndrew, in the year 1819, had bought a parcel of land on credit, 
of Humphrey, his brother, and being a minor, their father was re
quested to sign the notes as his surety ;-and it being suggested 
that the father might possibly be put to inconvenience, by being 
compelled to pay, Humphrey replied that if he should ever be 
troubled in that way, he might protect himself by claiming in offset 
the value of the stock and horse for which Humphrey owed h~m; 
whereupon he signed the notes. 

It further appeared that these notes, in .Hugv.st 1819, were sold 
by Hiunphrey to Holt, in part payment for a farm, Humphrey 
declaring that they were good, and that his father woul_d pay them 
when due ;-that Holt, at the maturity of the first note in .May, 
1820, sent that, and a paper containing a calculation of the inte
rest due on the second note, which is now in suit, to Nathaniel 
Jlferrill, requesting payment to Holt ;-that the def end ant said he 
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could not pay it ; and that as .lJ.ndrew was under age, he signed the 
notes merely to secure Humph'liey, but that it was agreed that 
.B.ndrew, when he became of age, should take up the notes and 
save his father harmless ;-but he claimed no offset, and said 
nothing of any demand in his own favor against Humphrey. The 
first note was paid by .B.ndrew. At the time of the delivery of 
the notes to Holt, and long afterwards, Humphrey was in good 
circumstances, and able to have paid the amount of this.note to 
his father; but was since insolvent. Holt had no knowledge of 
any offset, till it was filed in this action. 

Upon this evidence the Jud:~e instructed the jury that the ac
count in offset could not be allowed against the note, if they 
believed that the note was assigned to Holt before he had notice 
of the existence of the counter demand. To this the defendants 

excepted, the verdict being for the plaintiff for the amount of the 
note. 

Greenleaf, for the defendants, relied on the principle recogniz
ed in all the cases on this subject, that the assignee could claim 
no other or greater rights than the assignor had before him ; and 
that as between the parties to the record, the demand filed in offset 
was unquestionably a good bar to the action. 

L. Whitman, for the plaintiff, admitted the general doctrine ;
but contended-1st, that the demand filed in offset being due to 
only one of the defendants, was not available in this action;
Walker v. Leighton~ al. 11 Jlfoss. 140. 2d, that the defendant, 

by not claiming the benefit of the offset, or giving notice of it to 
the assignee while Humphrey was able to have responded to him 

for the amount of the note, deserved to sustain the loss himself; 
and that the direction of the Judge in this respect was correct. 
Jenkins v. Brewster 14 Mass . .291. 

After this argument, which was had at .B.ugust term 1824, the 
cause stood continued for advisement ; and the opinion of the 
Court was now delivered as follows, by 

MELLEN C. J. On the .26th of .B.pril 1819, the defendant sign
ed the note declared on as surety for his son .B.ndrew, for $62 60 

payable in four years with interest annually. The note was not 
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negotiable; but in .9.ugust following was assigned by the plaintiff 

for a valuable consideration to Uriah Holt~ for whose benefit the 

present action is prosecuted. About three years prior to the 
signing the note, the plaintiff was indebted to the defendant for 
a horse, and a pair of steers, in the sum of $76 on account; 
which circumstance was mentioned to the defendant, when the 
note was signed, as a reason why he should not apprehend danger 
or any serious loss, inasmuch as he could file his account in offset, 
should he be troubled or sued on the note. The account was 
duly filed against the note in this action; but as Holt had not been 

notified of its existence, until at or just before the trial, the 
Court of Common Pleas rejected it; or, in other words, decided 
that it could not be allowed in offset against the note;-and on 
exception' to this decision the cause comes before us, and the 

first question is, whether the opinion is correct. The principle 
is well settled, that negotiable securities, indorsed before they 
are over-due, are not liable to be impeached in the same manner 
as between the original parties, with a few exceptions; such as 
gaming and usurious notes, &c.; which are declared void by the 
statute. In other cases the indorsee, who is such bona.fide, is not 

affected by contracts, conditions or equities, of which he had no 
notice, that existed between the promissor and prornissee. The 
principle is founded on the importance of negotiable and negotia
ted securities in the commercial community. A different doc
trine would essentially check their circulation and embarrass 
·mercantile operations. In Peacock v. Rhodes 2 Dougl. 632, Lord 
Mans.field lays down the principle in these words. "The holder 
" of a bill of exchange or promissory note is not to be considered 
" in the light of an assignee of the payee. An assignee must 
H take the thing assigned subject to all the equity to which the. 

" original party was subject. If this rule be applied to bills and 
'' promissory notes, it would stop their currency." But the same 
law is not applicable to notes which are not negotiable, and to 
bonds, &c. As these cannot be legally indorsed or assigned, so 

. as to enable the indorsee, or assignee more properly called, to 
maintain an action in his own name; the interest which in these 
eases is assigned, is only an equitable interest. But this is now 
protected in courts of la\v as well as of equity, when assigned 

VOL, III. 60 
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upon valuable consideration. In the case before us the counsel 
for the defendant does not deny that whatever equitable rights 
the assignee has, ought to be protected; but he denies that he 
has any, because the plaintiff had none which he could assign to 
him. He contends that nothing more can be recovered for the 
benefit of Holt the assignee, than could be rightfully recovered, 
provided there never had been any assignment; or, in other words 
that nothing can be recovered, because the amount of the offset 
is greater than the amount of the principal and interest of the 
note. In Chute v. Robinson 2 Johns. 595, Kent C. J. says, "There 
" is no rule of equity better settled than that a bond or other 
" chose in action is liable to the same equity in the hands of the 
" assignee, which existed against it in the hands of the obligee." 
In Dunning v. Sayward 1 Greenl. 366, the Court observed that 
" the law does not interpose and protect any but an equitable in
" terest" in case of assignment. It seems to be plain that before 
the assignment of the note in question was made, the defendant 
had a legal right to offset his account against it if then due, when 
sued; and it deserves consideration whether he can be deprived 
of that right without his consent. He may relinquish it express
ly or by implication. The case does not find that he did it ex
pressly; the debt filed in offset was fully proved, and also the 
defendant's reliance upon it before the assignment, by way of in
demnity, if called on for the note which he signed. The very 
protection of an equitable interest in an assignee, presupposes 
danger and the need of protection; it pre-supposes a power in 
the assignee or debtor, or both, to defraud the assignee unless he 

· is protected by courts of law. Now in cases where there is not 
any such power, legal protection is unnecessary, and the princi
ple of law is inapplicable. Hence it would seem to follow, that 
if in the present case the action could not be maintained if there 
had been no assignment; then the assignment cannot create a 
right of action, and confer an equitable interest, if the assignor 
had no interest of any description as against the defendant. In 
fact, this principle, of which, we are speaking, requires no more 
nor less than this; that in case of an assignment, the cause shall 
be tried and decided upon the facts as they existed at the time 
of the assignment; without regard to any acts of the assignor after 
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such assignment, or any acts of the debtor, InJUnous to the 
assignee, after notice of it. The application of these rules, found
ed in justice and good faith, appears to shew that the offset should 
have been admitted as a good defence against the action, if not 
waived. The counsel for the plaintiff has relied, among othe1· 
cases, upon that of Jenkins v. Brewster 14.ll!fass. 291. The Court 
have not given us the reasons of their opinion, but in general lan
guage speak of the" peculiar circumstance of the case" as hav
ing deprived the defendant of the benefit of his offset. The 
opinion is certainly shorter than it is clear. The Court however 
acknowledge the general right of offset of a debt, existing prior 
to the assignment; but consider the facts of that case as taking 

it out of the general principle. They observe that " after the 
" assignment of the contract, and notice thereof to the defendant, 
" he could not, by any act of his, deprive the assignees of their 
" rights under the assignment." Certainly not. The act they 
refer to must be the contract made with the plaintiff after the 
assignment; in virtue of which he relied on his off sett. It was 
decided that it could not be allowed. The cases of King v. Fow

ler o/ al. and Fowler o/ al. v. King 16 Mass. 897, presented a ques
tion as to the right of offseting the damages in one action against 
those in the other, where there had been an assignment; but on 
examination it appears that the question was decided upon the 
ground of waiver and acquiescence in the assignment. But the 
right of offset, in cases similar to the present, has been recog
nized and sanctioned by repeated decisions in Massachusetts and 
N. York. The cases of Hatch v. Green, admr. and Green, admr. 

v. Hatch 12 Jlfass. 195, came before the Court on a rule upon 
Green to shew cause why his judgment should not be offset, 
and deducted from Hatch's judgment against Green. It was op
posed on the ground that Green's judgment, or the debts for 
which it was recovered, had been assigned to J. ~- W. Smith, 

creditors of Green, and by them assigned to certain other cred
itors, for whose use the action was prosecuted. Parker C. J. 
in giving the opinion of the Court says, " The Court would 
" undoubtedly protect an assigned debt in the hands of the as
" sic;nee against a judgment obtained by the debtor upon a de
" mand subsequent to notice of such assignment. But when the 
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"judgment claimed to be set off is founded upon a demand coeval 
" with the one against which it is offered, equity would not re

" quire that an assignee should enforce the judgment, against the 
" rights and interest of the judgment debtor. The assignee ought 
" to be,placed in as good a situation as the assignor would have 
"been without the assignment, but no better. In an equitable 

" point of view, where there are counter demands subsisting, 
" liable to be set off against each other, one only is the debtor, 
" viz. he against whom a balance would remain." In the above 
case the Court directed the offset to be made. In Mowry 11 Todd 
12 .Mass. 281, the principle relied on in this case is clearly stated. 

Todd made a written promise to Fisher, who, by an unsigned and 
incomplete indorsement transferred his interest in the contract 
and delivered the same to ,Mowry; and Todd afterwards, express
ly promised to pay the debt to him. On this ground the Court 
sustained the action in Mowry's name. The Chief Justice pro

ceeds, " With respect to the right of the defendant to set off any 
" demand against Fisher, we think his engagement to pay the 
" plaintiff effectually precludes him. When notified of the as
" signment, if he had stated his counter claims, and promised to 
" pay only such balance as might be due, his debt would have 
" been protected; or if he had not promised at all, the action 
" must have been brought by Fisher; and he would have had a 
" right to set off according to the statute, if legally and equitably 
'' entitled; but his promise to pay amounts to a relinquishment of 
" his right." In the case of Jones v. Witter 13 .Mass. 304, which 

was cited by the plaintiff's counsel, the principle is stated with 
equal clearness. The Chief Justice in giving the opinion of 
the Court says, " The contract between assignor and assignee 

" is operative between them only, until some act takes place 
" which brings the maker of the note into the contract; this act 

" is notice to him; and after such notice it becomes entirely 
" immaterial to him which shall be his creditor; as all payments 
" or lawful offsets, existing before such notice, will be allowed 
" him." The case of Go1tld v. Chase 16 Johns. 226, in all its 
material facts is precisely similar to the one under consideration, 
with this exception; that in 'the former, Chase had distinctly 

acknowledged the rights of the assignee and promised to pay him 
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the debt. The Court decided that the age of his offset, taken 
in connection with this express promise to the assignee, must be 
considered as a complete waiver of his right of offset. But every 
thing in the case shews that had it not been for this promise and 
waiver, the offset ought to have been allowed. Ne"ither Court 
or counsel intimated a doubt as to the general principle. This 
review of the cases in relation to the subject of assignments and 
offsets, we have deemed useful; and it will aid us in arriving at 
a proper conclusion in the decision of the cause. According to 
these, the defence should have been sustained, unless it has been 
lost on the principle of waiver. It does not appear on the report 
that the defendant ever promised Holt to pay him the note; or 
expressly admitted his rights as -assignee; but there are some 
other circumstances in the case which deserve attention, and 
which have been relied upon to shew a consciousness on the part 
of the defendant, that he had no claim on account against the plain
tiff; and that the offset was at a late hour relied on as a defence. 
These we will notice presently. The account has been proved; 
and there is no direct evidence that it has ever been paid. The 
opinion of the Court to which the exception was alleged, was, 
" that the said account in offset, though proved, could not be 
" allowed against the note declared on, if the jury believed that 
" said note was assigned to said Holt before he had notice of the 
" existence of the account." We apprehend that the authorities 
are clearly against this opinion, and uniformly so; and the ques
tion of scienter on the part of the assignee, in respect to existing 
equities on the part of the debtor, is of no kind of importance; the 
demand assigned must be taken subject to all such equities, known 
or not known. We apprehend also that the variance discovera
ble in the decisions on this subject arises from the circumstance 
of waiver of the right of offset, which in some of the cases was 
satisfactorily proved. In this case, each party has his equities; 
and we must impartially protect both ; and in so doing we 
must inquire whether, from all the facts before us, the legal 
inference is, that the right of offset has been waived; if so, it 
would be useless and improper to send the cause to another 
trial, although the instructions of the Judge to the jury, on the 
point of notice, as we have already mentioned wer.e incorrect. 
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We will now notice the facts in the case which are relied upon by 
the assignee as shewing, or amounting to, a waiver of the right 
of offset; and shewing also such an understanding and management 
between the father and the son as in legal contemplation amouuts 
to collusion; and therefore, entitled to no countenance in a court 
of justice. The horse and steers were sold in the fall of 1815 or 
1816. The note in suit was signed in .9.pril 1819. Humphrey 
was then in good circumstances, and able to pay the debt due on 
account of the horse and steers for a long time afterwards, but 
failed before the commencement of this action. In May 1820, 
llvlt's agent called on the defendant, and informed him of the 
assignment and requested payment of one note and interest on 
this. The defendant replied that he could not pay the note; that 
as.9.ndrew was under age, he signed the note to secure Humphrey; 
and that .9.ndrew, when of age, would take up the notes and clear 
said Nathaniel. The defendant did not claim to have any offset 
to the note, and said nothing about any account he had against 
Humphrey. And now what is the legal inference to be drawn 
from these uncontested facts ? We are here presented with the 
declarations and the conduct of the defendant, in relation to the 
<lemand in suit; and it does not appear that from .fl_pril 1819, 
until the offset was filed in the clerk's office, after the action was 
commenced, any notice was taken of its existence. Is this con
duct and are these declarations natural? Do people transact 
business in this manner ? Are they in the habit of paying debts 
which they do not owe, and when a balance is due them from 
those who are asking for payment? If the account for the horse 
and steers had not, in some way or other, been settled and satisfied 
before May 1820, or if the defendant had relied upon it by way of 
offset, can it be believed that the defendant would not then have 
named his offset, given notice of it to Holt's agent, and claimed 
its allowance, instead of saying that he could not pay, but that 
.ll_ndrew would, as soon as he should be of age? This conduct 
may all be explained by the insolvency of Humphrey. After his 
failure the defendant could obtain no reimbursement of what he 
might be compelled to pay for him as his surety; and then to avoid 
such an eventual loss, and thereby at once to relieve himself even 
from liability, he set up his old claim on the account in bar of 



AUGUST TERM, 1825. 471 

Howard v. Wadsworth & al. 

this action. The facts naturally lead the mind to this conclu
sion, and such a conclusion is fatal to the defence of this cause. 
For several years after the assignment, the assignee was kept in 
ignorance of this asserted debt on account; a circumstance which, 
connected with the insolvency of Humphrey, renders the transac
tion suspicious, and gives it a collusive character, as well as the 
ot,eration of a waiver of the right of offset. The defendant has 
not in his own conduct, displayed that fairness and equity on 
his part, which entitles him to establish his claim as an equitable 
one against the plaintiff. We are all of opinion that the excep
tions must be overruled; and the judgment of the Court of Common 
Pleas affirmed. 

How ARD vs. w ADS WORTH & AL. 

In the conveyance of a mill-site, falls, and privileges, &c. "exclusive of the gris~ 
"mill now on said falls, with the right of maintaining the same," this reservation 
secures to the grantor no title to the soil, but only a right to the use of the mill 
then standing, so long as it is kept in repair, 

Tms was a writ of entry on the seisin of the demandant, 
brought to recover possession of " a c~rtain grist mill, with the 
"privileges and appurtenances thereof, standing on a mill-priv
" ilege" in Brownfield. 

Both parties claimed under Samuel and Thomas Howard, who, 
in 1807, conveyed to the tenants '" one undivided half of acer
" tain mill lot lying in Brownfield, beginning at a bridge on ten 
" mile brook, containing all the falls, with the privilege of flow
" ing the pond for the benefit of the mills on said falls," &c. 
"together with one undivided half of the dam, saw-mill, and slip, 
"with all the privileges and appurtenances thereunto belonging. 
"But exclusive of the grist mill now on said falls) with the right of 

"maintaining the same, and also the dwelling house and sheds now on 

"the premises." The same grantors afterwards conveyed the 
residue of their interest in the premises to the demandant ; who, 
in 1816, conveyed to the tenants the other undivided half of the 
estate which they purchased by the deed of 1807, by the same 
description, and with the same exceptions. 
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At the time of the first conveyance there was a saw-mill stand
ing on the premises, within which, and under the same roof, was 
the grist mill mentioned in the deeds, having a separate water 
wheel and floom ; which continued in the occupation of Samuel 
Howard, one of the original grantors, till October 1818; when the 
tenants took it down, and built a new saw mill on the same site ; 
Samuel Howard assisting in the taking down, and taking into Iris 
own custody the gearing and other materials pertaining to the 
grist mill. 

The Chief Justice, before whom the cause was tried, directed 
a nonsuit, by consent of the parties, subject to the opinion of the 
Court upon the question whether this evidence, was sufficient to 
maintain the action. 

Deina, for the demandant, contended that by the reservation in 
the deeds a fef' simple remained to the demandant, in the grist 
mill and the land on which it stood. By the deeds it is apparent 
that something beneficial was intended to be reserved to the 
grantor ; but as the reservation is not limited, nor any lesser 
estate described, it must be taken to be a fee simple ; otherwise 
it would be useless. For if it is restricted to the occupancy of 
the mill then standing, it would be in the power of the tenants to 
destroy its identity, and thus terminate the estate, at their pleas
ure. This construction is fortified by the language of the reser
vation, which gives the grantor the "right of maintaining" the 
grist mill ; which must be understood to mean the right of con
tinuing it at his pleasure forever. And this language not being 
applied to the other buildings on the land, it is manifest that a 
different estate was intended. 

Greenleaf, for the tenants. By the grant of all the falls, the 
grist mill would have passed, if not specially excepted. The 
exception is to be taken most strongly against the party introduc
ing it. Shep. Touchst. 75, note 2, 10 Co. 106 b. And it does 
not include the land. The grant of a mill conveys only the wa
ters, flood-gates, and gearing, necessary to work it ; Shep. 
Touchst. 86, 87 ; and the exception of the mill can include noth
ing more. Moreover, it was the grist mill then standing, which 
was reserved. If the tenants took it down while it was useful 
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to the demandant, his remedy should have been sought by action 
on the case. 

MELLEN C. J. delivered the opinion of the Court, at the ad
journment of the following November term in Cumberland. 

By the report it appears that Samuel and Thomas Howard were 
in Oct. 1807, owners of the whole of the mill privilege, mil1s, 
miJ1-dams and privileges therein mentioned ; that Oct. 8, 1807, 
they conveyed to the tenants one undivided half part of the same 
in fee simple, "but exclusive of the grist mill now on said falls, 
" with the right of maintaining the same, and also the dwelling
" house and sheds now on the premises ;"-that Nov. 27, 1807, 
the same grantors conveyed to the demandant in fee "a certain 
"mill privilege of the ten mile brook in Brownfield, with the 
" mills thereon, &c. except such part of said privilege as we 
" have lately sold to Peleg and Charles Wadsworth ;"-and that 
Oct. 7, 1816, the demandant conveyed to the tenants in fee the 
other undivided half of the same lot mentioned in the deed of said 
Samuel and Thomas Howard of October 8, 1807, and with the 
same exceptions. The claim of the demandant in this action is 
founded on the exception in the deed last mentioned ; and the 
question to be decided is, what is the true construction of that 
clause in the deed. According to a welJ known rule of law, as 
an exception operates by way of a restriction upon the general 
language of a grant, if it is in ambiguous language, it must not be 
enlarged by construction ; but rather be construed strictly. The 
demandant contends that by the exception, the grist mill therein 
named, and the land on which it stood, and its appurtenances, 
remained in the grant ors ; and that the fee thereof never passed 
by the deed to the tenants. The tenants contend that nothing 
was embraced in or intended by the exception, other than the mill 
and the right of maintaining it so long as it should stand on the 
premises ; and the dwe1ling house and sheds standing thereon. 
Upon a careful examination of the language of t,his deed, we are 
all satisfied that the tenants' construction is the true one. The 
exception relates to the mill, house and sheds, then standing on th~ 
premises ; the grantors repeat the word "now" twice, in des-

voL. III, 61 
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cribing what is excepted. Besides, there is a material variance 

between the language of the @;rant and of the exception. The 

grant describes the mill, privile:~e, &c.; but the exception is silent 

as to privileges and appurtenances; and refers only to the mill 

itself. Again, if the land on which the mill stood was intended 

to be conveyed, why should there have been a grant of a right to 
maintain the mill on the same? Has not any man a right to erect 
or maintain a mill on his own land, without a special authority 

from his grantor so to do ? A grantor may annex conditions to his 
grant ; but it is certainly unusual, to say no more, for him to add 

to the language of his conveyance, permission to the grantee to 

go on and manage and improve his land by building houses and 

mills. All this he can do without such permission. The excep

tion must not be extended beyond the plain language ofit. Now 
it appears by the report that the mill described in the deeds was 

taken down, and had ceased to exist before the commencement 
of this action; and of course, so far as the exception related to 

the grist mill, it has had its effect and ceased to operate. As to 
the house and sheds, we have no connection with them in this 
action. If the tenants have done the demandant an inju l'Y by tak
ing down the old grist mill, and thus destroying, so far, the benefits 

of the exception, he may maintain an action for damages ; but on 

the facts before us, we are all of opinion that the nonsuit was 
proper and must be confirmed. 

MORRISON vs. KEEN. 

Where one owning land through which a mill stream flowed, granted all that pallt 
of it which was situated east and north of the stream ; it was held that the 
boundary was the centre or thread of the water. 

IN this case, which was a writ of entry, it appeared that the 
tenant had mortgaged to the demandant a certain tract of land in 
Turner, being part of his homestead farm, and "being all the 
"land which he owned east and north of the mill-stream,"-" with 

"all privileges and appurtenances." Afterwards he conveyed 
to John Keen, jr. all that part' of the same lot "that lies on the 
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"south and west side of said Martin-stream," being the mill

stream, and opposite to the first mentioned tract, " together with 
" all the mills and mill privilege on said lot," excepting certain 
portions of mills previously conveyed to third persons. And the 

question was, whether the first deed conveyed the land to the 
thread or channel of the stream, including a mill standing there ; 

or whether it extended only to the bank or margin of the water. 
The Chief Justice, before whom the cause was tried, adopting 

the more enlarged construction, directed a verdict to be return• 

ed for the demandant, subject to the opinion of the Court'. 

Fessenden, for the tenant, contended that by the conveyance of 
the land. north and east of the mill-stream, the stream itself was, 

necessari]y excluded; for this term could not be taken to mean 

a mere invisible line, or .filum aqure ; but included the water 
necessary to carry a mill. And the land conveyed was that vvhich 
la«l' north and east adjoining this boundary, which was obvious I y 

considered as a distinct portion of estate. The cases of Lunt i•. 

Holland, and King v. King differ from this, because in them it is 

evident that the grantor intended to convey all the ]and he own

ed, which, it is equally clear in the present case, he did not. 

N. Emery and Belcher, for the demandant, said that the mean
ing of the word " stream," as a boundary of land, was already 
fixed by legal decisions, as indicating the thread or centre of the 
water; by which the owners of adjoining opposite closes were uni
formly bounded, unless the contrary was expressed in their deeds. 
Kingv. King 7.Mass. 496. Luntv. Holland 14 Mass. 149. Store1· 
v. Freeman 6 .,Mass. 435. Hargr. tr. 5. Holf 499. The only ex

ception to this rule is the case of grants and cessions of territory 

among natrons, in which sovereignty is concerned. 5 Wheat. 374 

-379. 

MELLEN C. J. delivered the opinion of the Court at the adjourn

ment of the ensuing November term in Cumberland. 

Persons owning. lands on opposite sides of a river and adjoining 
the sam~, own to the central line or thread of the river, as was 

decided in King v. King 7 Mass. 496. Land granted as bounded 
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by a river, extends to the thread of the river, unless from prior 
grants on the other side of the river, such a construction is nega~ 
tived. So say the court in Luntv. Jlolland14.]~1ass.149. These 
principles seem to be settled and familiar. In the case before 
us it appears that the tenant formerly owned lot No. 238, lying 
on both sides of a stream called Martin, or Mill-stream, and con

veyed to the demandant all that he the tenant owned on the east 
and north side of the stream with all privileges and appurtenances; 
and about three years afterwards conveyed all that part of the 
lot lying on the south and west of said stream, (with one or two 
unimportant exceptions) to John Keen, Jr. From this statement 
it appears that the thread of the river must be the boundary line 
between the owners on the opposite sides of it, inasmuch as the 
river itself was constituted as one of the boundaries in each con~ 

veyance. The consequence is that there must be judgment on 

the verdict. 
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No. I. 

IN THE HOUSE OF REPRESEJV'T.11.TIVES. 
MARCH 3, 1821. 

Ordered, That the Justices of the Supreme Judicial Court be 
required to give to this House, according to the provision of the 
Constitution in this behalf, their opinion on the construction of the 
following extract of the Constitution of this State, to wit,-" the 
" number of Representatives, shall, at the several periods of 
" making such enumeration, be fixed and apportioned among the 
" several counties, as near a, may be, according to the numbe1· 
" of inhabitants, having rega:·d to the relative increase of popu
" lat ion." 

To the Speaker of the Hon. l lous,: of Representatives of the State of 
Jl;Ja-:ne. 

'Sm-An order of the House o;: Representatives has been pre
sented to us by their committPe; requiring the Justices of the 
Supreme Judicial Court to give fo the House their opinion on the 
construction of the following extract of the Constitution of this 
State, to wit: 

"The number of Representatives shall, at the several periods 
" of making such enumeration, be fi,ced and apportioned amongst 
" the several counties, as near as m,,y be, according to the num
" her of inhabitants, having regard ti) the relative increase of 
" population." 

The undersigned Justices of said Court, in the absence of 
.Judge Weston, whose distance from this place precludes us from 
receiving the aid of l:1is views and reflectio11s, have in compliance 
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with the requisition thus communicated to us, given to the sub• 
ject the best consideration in our power; and now have the honor 
of transmitting to the house the result of our examination and 

deliberations. 
In order to arrive at a correct understanding of the clause in 

(iUestion, it is necessary to attend to the whole section of which 
it forms a part; and also to examine it in connection with other 
provisions of the Constitution. 

It will aid our inquiries, as to the true exposition of this clause, 
if we first advert to the principles upon which the representation 
in the Senate is predicated. By article 4th, part 2d. sec. 2, it 
is provided, that on or before the fifteenth day of ./Jugust next, 
" and at every subsequent period of ten years," the State shall 
be divided into senatorial districts; and the senators " shall be 

" apportioned according to the number of inhabitants." The 
words " having regard to the relative increase of population," 
are as it were, studiously omitted; and the reason of this omis
sion seems apparent upon a moll/lent's reflection. The old and 
comparatively thick inhabited partB of the State, bear, according 
to their population, a much larg<:r proportion of the public bur
thens than is borne by the more recently settled and thinly inhab
ited parts. And as in regulating, equalizing and determining the 
valuation of the State, in pursuance of article 9th, sec. 7th of 
the Constitution, no regard is to be hfd to the relative increase of 
polls and estates; so, in apportioaing'the sen~tors, no regard is to 
be had to the relative increase of population. For however 
between the periods of enumeration or valuation the polls and 
estates may have relatively increased, the apportionment of tax
ation continues unaltered and the same. But we advert to this 

provision of the Constitution, respecting the apportionment of the 
Senate, merely with a view •Jf estabfohing and illustrating this 
position, that as the words "hriving regard to the relative increase 
of population" are omitted, when speaking of the apportionment 
of the House, they must where inserted, have been inserted with 
design. 

It is also an established rule of construct :on, that all the words 
used in any instrument,a11d especially in so important an instrument 
as a Constitution, should be considered as inserted for some good 

purpose-as intended t.o have some legal am~ sensible operation : 
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oi course, words or sentences are not to be rejected as surplus-• 
age or of no importance if any sensible meaning to them can be 

discovered. If we now turn our attention to the provisions of the 
section that was taken, the design in inserting the words " having 
" regard to the relative increase of population," and the meaning 
intended to be conveyed by that expression, will we apprehend 
become apparent. 

It was unquestionably the intention of the framers of our Con
stitution, that each of the counties should be fairly and equally 
represented according to its population; but it must have been 

foreseen that no arrangements could produce a representation 
precisely proportioned to numbers. It was doubtless contem
plated also, that in the advancing settlement and population of th6' 
State, some counties would increase in numbers more rapidly 
than others. And it was readily perceivable, that as every ap
portionment made by the legislature must continue five years, and 
may continue ten, in the intervals of successive apportionments 
an inequality of represent_ation in the House of Representatives 
would necessarily arise. The provision in the Constitution on the 
construction of which our opinion is required, we therefore ap
prehend was introduced with a view to obviate, in some degree, 

this inequality, by anticipating its progress and guarding against 
its effects. 

The Constitution has given to the legislature the power, and 
made it their duty, to ascertain at certain periods the number of 
inhabitants in the State, and in the several <;ounties. By means 
of the facts thus obtained, they can ascertain the relative increase 
of population in the several counties, and it is enjoined upon them 
in making the apportionment of representatives to " have regard 
to the relative increase of population," .by anticipating what will 
be the amount of population in a given county at the proper inter
mediate period, between two periods of enumeration, and allow-

- mg to such county an additional representative, if by comparison 
with the ratio of increase in othe~ counties, such anticipation wil1 
not encroach on the right to equal representation in such other 
counties. But this anticipated relative increase, though highly 
probable in event, is nevertheless contingent and uncertain in 
amount; depending principally on emigrations, which in the nature 

of things are unsteady and fluctuating. We are therefore inclinw 
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ed to the opinion that the power given to the legislature by the 
provision in question has respect only to those fractions which 
must necessarily exist in such general apportionments; and is to 

be exercised by duly estimating the relative increase of popula
tion in the several counties; and where the ratio of increase will 
allow, giving a just and proper effect to these fractions by con
verting a fraction into a total as a basis of calculation. We are 

the more inclined to the opinion that the " relative increase" 
mentioned in the Constitution, regards fractions and not totals, 
because it is in the power of the legislature, if the relative in
crease should in the course of five years prove so considerable as 
to produce essential inequality, to new apportion the represen
tation, and conform it to the chan,ge of population which shall in the 
mean time have taken place. 

If it should be inquired by what precise rule this apportionment 
according to relative increase is to be mad~, we should reply that 
we know of none more definite than that which has already been 
mentioned. The Constitution has prescribed none; and perhaps 

none could have been prescribed. It has confided the power con
tained in the provision in question, to the legislature, pr_esuming 
that it would be exercised with sound discretion, in a spirit of 
justice and impartiality to the whole people, and with the sole 
view of insuring that equality of representation and those bene
ficial effects which it was intended to produce. 

We will only add, that unless the expression " having regard 
" to the relative increase of population" admits of a construction 
of the nature which we have endeavored to explain and illustrate, 

we know not for what purpose it could have been engrafted into 
the Constitution. 

PORTLAND, MARCH 6, 1821. 

PRENTISS MELLEN, 
WILLIAM. P. PREBLE . 

• 



APPENDIX. 481 

No. II. 

To the Governor of Maine : 
PoR TLAND, FEB, 15, 1822. 

Srn-Your letter of the 7th instant, addressed to the Justices 
of the Supreme Judicial Court, has been received, in which you 
request their opinion on the following question, viz. "Is the office 
"of agent under the resolve of the sixth instant, authorizing the 
" governor to appoint one or more agents for the preservation of 
"timber on the public lands and for other purposes, a civil 

" office of profit under this State, within the meaning of article 
" 4th, part 3d, section 10th of the constitution, so that no Sena

" tor or Representative of the present Legislature can constitu
" tionally be appointed as agent?" 

We have examined the subject with as much attention as was 
in our power, and consulted Judge '\Veston and obtained the ben
efit of his opinion, which agrees with our own ; and which is now 
respectfuJiy submitted in compliance with your request. 

By the constitution of this State the sovereign power resides in 
three distinct departments, viz. the Legislative, Executive and Judi-_ 
cial; and in the second section of the third article of the declara
tion of rights, it is declared that " no person or persons, belong
" ing to one of these departments, shall exercise any of the powers 
"properly belonging to either of the others, except in the cases 
"herein expressly directed and permitted." With this provision 
in view, it seems proper to give such a construction of the consti
tution, as will be necessary to effect the object contemplated, 
;which was to preserve the powers abovementioned entirely dis
tinct, except in the cases specified. And we deem it incorrect 
to extend the construction any further than to effect such object ; 
because, in a republican government like ours, the qualifications 

for offices, either those depending on the suffrages of the people, 
or the appointment of the executive, ought not to be taken away 

or limited by mere implication. 

On this principle, and by this rule of construction, the incom
patibilities mentioned or al1eged to exist in different parts of the 
constitution should be examined and understood. 

On a careful view of those sections in which the term" office" 
or " offices" is used, it will be found from the connection in 

VOL. III. 6.2 



482 APPENDIX. 

which it stands, to have l'eference to the division of ihe sovereign 
power which has been before stated, into the legislative, execu
tive and judicial departments ; and that the provisions of those 
sections in which either of those terms occurs, were introduced 
for the purpose of guarding against the danger of encroachment 
by one department upon the proper province of another. It is 

, believed that the correctness of this remark will be seen by an 
examination of the second, fourth, fifth and sixth sections of the 
sixth article of the fourth part of the constitution, and also the 
second, fifth and sixth sections of article ninth of the same part. 

The same idea seems embraced in the section of the constitu
tion submitted to our consideration, and also in the section next 
following; which also contains a provision intended as a guard 
against any improper influence on the part of the general govern
ment, by excluding from the government of this State all per
sons, except post-officers, holding any office under the United 
States. By thus ascertaining the object which the framers of the 
constitution had in view, in the distribution of powers or division 
of the sovereign power, we apprehend the true construction 
to be given to the terms "office" and ,~ offices" as used in the 
constitution may also be ascertained. There is a manifest differ
ence between an office, and an employment under the government. 
We apprehend that the term "office" implies a delegation of a 
portion of the sovereign power to, and possession of it by the per
son filling the office ;-and the exercise of such power within 
legal limits, constitutes the correct discharge of the duties of 
such office. The power thus delegated and possessed, may be a 
portion belonging sometimes to one of the three great depart
ments, and sometimes to another ; still it is a legal pOW&r~which 
may be rightfully exercised, and in its effects it will bind the 
rights of others, and be subject to revision and correction only 
according to the standing laws of the State. An employment 
merely has none of these distin;~uishing features. A public agent 
acts only on behalf of his principal, the public, whose sanction is 
genera11y considered as necessary to give the acts performed the 
authority and power of a public act or law. And if the act be 
such as not to require such subsequent sanction, still it is only a 

' species of service performed under the public authority and for 
the public good, but not in the execution of any standing. laws~ 
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which are considered as the rules of action and the guardians of 
rights. By giving this construction to the term " office," the 
meaning of the first section of the ninth article and fourth part of 
the constitution appears plain, and the word office therein con
tained becomes intelligible as to the extent of its import. 

An office being a grant and possession of a portion of the sove
reign power, it is highly proper that it should be guarded from 
abuse as far as possible ; and to this end, that every person 
holding an office should be under the obligation of the oath in that 
~ection specified. It appears then, that every "office," in the 
constitutional meaning of the term, implies an authority to exer
cise some portion of the sovereign power, either in making, 
executing or administering the laws. Examined by the forego
ing test, the office of agent created by the resolve of February 
7th, 18.22, seems to be nothing more than a service or an employ
ment under executive authority ; and not essentially different 
from the office or employment of state printer, or a contractor to 
build a state house, or a state prison. The agent mentioned in 
the resolve is not to be employed in carrying into effect any of
the standing laws of the State. He is to be clothed with no 
powers, but those of superintending the public lands, and perform .. 
ing certain acts in relation to them under the discretionary regu
lations of the governor. 

Neither the resol':e, nor the reason of the thing, requires that 
an agent in such circumstances should be under the obligations of 
the oath pI'escribed in the constitution. 

We do not perceive any reason why the term " office" should 
receive a construction in one section different from that which 
seems proper and natural in another. 

The conclusion to which the foregoing reasoning conducts us, 
we believe to be correct and proper ; and accordingly we answer 
the question which you have been pleased to submit to us, in the 
negative. 

Most respectfully, 
PRENTISS MELLEN, 
WILLIAM P. PREBLE. 
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No. III. 

To the Honorable the Senate of .Maine : 
In compliance with the request expressed in your order of the 

11th instant, we, the undersigned, Justices of the Supreme 
Judicial Court, have considered the three several questions pro
posed to us, viz. 

" 1st. Can any person, according to the third article of the 
" constitution, of right hold and exer-cise, at the same time, the 

"several offices of deputy sheriff and justice of the peace ?" 

"2nd. Can any person of right exercise, at the same time, the 
" several offices of sheriff and justice of the peace ?" 

'' 3d. Can any person of right exercise, at the same time, the 
"several offices of coroner and justice of the peace ?"-and now 

in ans,ver, respectfully submit our opinion. 
The first section of the third article of the constitution declares 

'' that the powers of this government shall be divided into three 

" distinct departments." 
The second section of the same article declares "that no per

,~ son or persons, belonging to one of those departments, shall 
"exercise any of the powers properly belonging to either of the 
" others, except in cases herein expressly directed or permitted." 
lVe have found in the constitution only the two following provi
sions expressly limiting the generality of the foregoing inhibition; 
viz. article 4, part 3, section 11, ·which allows justices of the 
peace, notaries public, coroners, and officers of the militia to hold 
seats in either branch of the legislatui:e ; and article 5, part 2, 
section 4, which allows justices of the peace and notaries public 
to be counsellors. But neither of these two last named provisions 
particularly relate to the questions under consideration. 

'\Ve are thus carried back to the third article ; and our opin

ion must be founded upon the construction of both sections of that 

article, viewed in connection with several other sections of tha 
constitution. 

Article 4, is entitled "Legislative power." 
Article 5, is entitled " Executive power." 
Article 6, is entitled "Judiciary power." 
Article 4th, is divided into three parts. 

Article 5th, is divided into four parts. 
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These divisions were probably made for the sake of method 
and arrangement, and for the purpose of distinctly marking out the 
qualifications, mode of election or appointment, powers, duties, 
and tenure of office of the persons or officers named in such res
pective subdivisions. But there is nothing in article 5th, declar
ing or -shewing that the governor, council, secretary and treasurer, 
exslusively compose and exercise alJ the powers belonging to the 
executive department ; or that such divisions of article 5th were 
ever intended or understood to mark distinctly the utmost boun
daries of that department. On the contrary, section 8, part I, 
of said article authorizes the governor, with advice of council, to 
appoint, among other officers, sheriffs and coroners ; and each 
part of that article contains provisions having little or no connec
tion with powers and duties merely of an executive character. 
It seems that a justice of the peace belongs to the judicial de
partment. Article 6, section I, dPclar_es that "the judicial 
" power of this State shall be vested in a Supreme Judicial 
"Court, and such other Courts as the legislature shall from time 
" to time establish." And by law a part of the other courts nam
ed in the above section are justices' courts. Besides, the 4th 
section of article 6, provides that '' all judicial officers except 
"justices of the peace, shall hold their offices during good beha
" vior, but not beyond the age of seventy years." Here the ex
ception proves the judicial character of the justice. Sheriffs, 
deputy sheriffs and coroners, cannot be considered as belonging 
to the legislative or judicial department ; they possess no powers 
and perform no duties belonging to either of those departments. 
The question is whether they belong to the executive depart
ment. Article 5th, part 1, section 1. declares " that the supreme 
"executive power of this State shall be vested in a governor." 
Section 12 declares that "he shall tak_e care that the laws be 
"faithfully executed." The faithful administration of them 
devolves on another department. Article 9th, section 2, places 
the office of sheriff and deputy sheriff on the same ground in res
pect to incompatibility with certain other offices therein enu

merated. 
The council aid the governor with their advice. The secretary 

aids them both by recording their proceedings and keeping their 
records~ and those of the le~islature. The treasurer aids in 
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causing all the State taxes to be collected and paid into the 
treasury for the public use. In doing this important service, the 
power of sheriffs and coroners must be resorted to, when legal 
coercion is necessary ; in which case they are expressly aiding 
the governor in the execution of the laws, and acting under his 
comm1ss10n. In fact, in all cases, their power, when lawfully 
exercised, is in aid of the governor, and to enable him to do his 
duty in causing the laws to be executed faithfully. These duties 
he cannot perform. These powers he cannot exercise in person. 
Such a performance, such an exercise was never contemplated. 
There can be no question that sheriffs, deputy sheriffs and coro
ners are executive officers ; and for the reasons we have assign
ed, we think they must also be considered, though not named 
under a distinct head, as belonging to the executive department ; 
the limits of which are no where in the constitution expressly de
fined. In addition w~ would remark, that the advantages intend
ed to be secured by the third article cannot be realized and fairly 
enjoyed, nor the inconveniences and dangers intended to be avoid
ed by it effectually guarded against, but by giving to it the con
struction above stated. · If the offices are not incompatible, a 
person holding both, might, as a justice of the peace, issue a pro
cess, serve it as a sheriff, deputy sheriff or coroner, decide the 
cause in his judicial capacity, and then, in his other capacity, 
execute his own judgment ;-a course of proceeding which we 
apprehend is not in unison with the true spirit and intent of the 
inhibition. 

· We are therefore of opinion that the cases stated in the pro
posed questions, fall under the general principle contained in the 
second section of the third article ; and that the office of justice 
·of the peace is incompatible with that of sheriff, deputy sheriff 
or coroner. 

We accordingly answer to the first question, that no person 
can, according to the third article of the constitution, of right 
hold and exercise, at the same time, the several offices of deputy 
sheriff and justice of the peace. 

We answer the second question, that no person can of right 
exercise, at the same time~ the several offices of sheriff and 
justice of the peace. 
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We answer the third question, that no person can of right 
exercise, at the same time, the several offices of coroner and 

justice of the peace. 
Judge Weston has been furnished with a copy of the questions 

proposed, and his opinion requested. His reply has been receiv
ed, but having had no means for a personal interview and consul
tation with him, and perceiving that his impressions and conclu
sions do not at present correspond with ours, we are not authoriz
ed to state the foregoing, except as our opinion. 

PRENTISS MELLEN, 
FEBRUARY 18, 1825. WILLIAM PITT PREBLE. 

No. IV. 
The Hon. the Senate of the State of Maine, having by their 

6rder of the 26th of February, 1825, requested that the opinion 
of the Justices of the Supreme Judicial Court should be given on 
the following question, viz:-

" ..ire the first section of the .R.ct, chapter one hundred and twenty
" seventh, and the eighth section of the .R.ct, chapter one hundred and 
" twenty-fourth, or either of them, so far as they provide that certain, 
'-' expenses therein mentioned shall be at the charge of the State, 
" changed, annulled or repealed by the eighteenth section of the .R.ct, 
" chapter one hundred and twenty-second ;"-and that such opinion 
might be communicated to the Secretary of State for publication. 

The undersigned, Chief Justice of said Court, in the absence 
of Mr. Justice Preble, who is now on a voyage to the West Indies, 
has by letter consulted Mr. Justi~e Weston, on the question pro-
posed; by whom he is authorized to state the following, as the 
opinion of a majority of the Court. 

The Act chapter 127, was passed March 10, 1821. The 1st 
section authorizes selectmen to make provision for sick persons 
arriving from infected places, and to remove them to safe places; 
and that the necessary expenses thus incurred shall be paid by 
th~ " parties themselves, their parent or master, (if able) or 
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" otherwise by the town or place whereto they belong; and iu 
" case such person or persons am not inhabitants of any town or 
" place within this State, then at the charge of the State." 

The Act chap. 124, was passed .March 15, 1821. The 8th sec. 
provides that idle and indigent foreigners, or other persons, not 
legal inhabitants of any town within this State, may be confined 
to the workhouse by the overseers of the poor, who shall once 
in every year exhibit a fair account of the charge of supporting 
such persons " to the legislature for allowance and payment." 

The Actchap.122, was passed March 21, 1821; and the 18th 
section makes it the duty of overseers of the poor " to relieve and 
" support, and in case of t~eir decease decently to bury all poor 
" persons residing or found within their towns, having no lawful 
" settlement in this State, when they stand in need;"-and pro
vides that they may employ them as other paupers, "the expense 
" whereof may be recovered of their relations, if they have any 
" chargeable by law for their support, in manner .herein before 
" pointed out; otherwise it shall be paid out of the respective 
" town treasuries: "-and the section further provides that " all 
" monies accruing for licences granted to retailers, innholders 
" and victualers, shall be paid into the respective town treasuries 
'~ where such licences are granted, for the benefit of the poor 

" of said town." 
These are the several provisions referred to in the question 

proposed. It is of importance to attend to the dates of the three 
acts before stated. The two former, so far as they have any 
relation to the point to be decided, it is believed were enacted by 
the legislature in the very language in which they were digested 
and reported by the board of jurisprudence; no change of princi
ples or provisions being deemed necessary. But the case is very 
different in regard to the last act. Several essential alterations 
were made by the legislature, introducing and establishing some 

. principles entirely new, as to the settlement and support of the 
poor. The change alluded to, in respect to the support of the 
poor, is that by which the expense of such support is thrown upon 
the towns in the State, in which it is incurred; and by which the 
right of reimbursement from the State treasury is taken away 
from such towns, where the paupers supported have no legal set
tlement in any town in the State. The legislature have deemed 
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this a wise course of policy, and calculated to diminish the number 
of paupers in the State. The principle being thus known and es
tablished by the act of March 21, 1821, it is proper that such a 
construction should be given to it as will produce the intended 
effects. This act, having·be·en passed after the other two, which 
had been re-enacted in this State without alteration, must be con
sidered as virtually repealing any provisions and controling any 
principles, contained in either of them, at variance with its own 
provisions and principles. It is manifest that the legislatore 
intended that after the passage of the last mentioned act there 
should not be in Maine any State paupers. The act speaks this 
language so intelligibly, that the Court perceive no reason why 
it should not be so understood and construed; some express pro
visions in the other two prior statutes to the contrary notwith
Manding. In aid of this construction, it is proper to notice the 
other new principle introduced in the iast,appropriating the monies 
received for licences; which seems intended as a species of indem
nity furnished to the towns in the State, against the liabilities thus 

permanently imposed upon them in the support of paupers vvho 
have no legal settlement in the State. 

The opinion now given is, that the statute of March 21st, 1821, 
containing, in the eighteenth section, provisions repugnant to those 
in the recited sections of the acts of .lJ1arch 10th, 1821, anq 
March 15th, 1821, has changed, annulled, a11d repealed the pro
visions contained in those sections " so far as they provide that 
'' certain expenses therein mentioned shall be at the charge of the 
"State." 

It is for the legislature, in their wisdom, to decide whether the 
general health and safety would not be more -effectuaJiy pre-, 
served from the sudden dangers arising from contagious and infec
tious diseases, by rendering the necessary expense incurred by 
towns in pr~venting or checking their progress, a charge against 

the State. 
PRENTISS MELLEN. 

To the Secretary of State. 
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A 'fABLE 
OF THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUM:E . 

.\.BA TEMENT. 
1. The want of an indorser to an orig

inal writ may be taken advantage of in 
abatement, either by plea or motion ; 
but it cannot avail the defendant after 
pleading in chief. Clapp v. Balch 216. 

2. A plea in abatement that the offi
cer who served the writ was, after his 
appointment as deputy sheriff, appointed 
and commissioned as a Justice of the 
peace, whereby the former office be
came vacant, is a bad plea, unless it 
shews not only that he took the oaths of 
the latter office, but that he also sub
scribed them.- Vid. Constitution, art. 
9, sec. 1. Chapman v. Shaw. 372 

ACTION. 
I. Rights accruing to towns in their 

parochial and others in their municipal 
capacity, may well be vindicated in the 
same action. .II.Ina v. Plummer. 88 

• 
which sum judgment was thereupon ren
dered for the demandant, and the tenant 
appealed therefrom to this Court, but 
failed to enter and prosecute his appeal ; 
upon complaint of the demandant, the 
judgment of the Court below, for the 
value of the land in money, was affirm
ed in this Court, with interest, and single 
costs. Knox. v. Lermond. 377 

ADMINISTRATORS. 
See ExEcuToRs, &c. 

AGENT AND FACTOR. 
1. Where goods were left with a fac

tor for sale, and he had sold them, or 
might by common diligence have so done, 
but had rendered no account, nor made 
any remittance, nor advised any one of 
his proceedings ;-it was held that he
was not chargeable on a count for goods 
sold and delivered alone ,-but should be 
declared against as factor, for the pro
ceeds of sale. Selden v. Beale. 178 

2. Where a payment has been made 
hy several, from a joint fund, they may 
join in an action for reimbursement. Jew-
·ctt v. Cornforth. 107 AGREEMENT. 

3. Before conviction of the felon, no I. An agreement made pending a suit, 
civil action lies at the suit of the party.- that it shall abide the event of another 
injured, for goods stolen. Foster v. action, cannot be set up as a bar to such 
Tucker. 45S suit, if the party afterwards chooses to 

4. After conviction, he may have an proceed. Jewett v. Cornforth. 107 
action of trover, but not assumpsit. ib. 

See PARTIES. 

ACTIONS ON STATUTES. 
I. The purchaser of a log illegally 

taken from a river, without the consent 
of the. owner, against the provisions of 
Stat. 1821, ch. 168, having at the same 
time full knowledge of the unlawful man
ner in which it was obtained, is liable to 
the penalty of that statute. Howes v. 
Shed. 202 

ACTIONS REAL. 
I. Where, in a writ of entry, the ten

ant prayed for an appraisement of the 
land, under the provisions of Stat. 1821, 
ch. 4 7, and after verdict for the demand
ant he abandoned the land to the ten
ant at the price found by the jury, for 

ALIEN. 
See SETTLEMENT S. 

ALTERATION. 
See CONTRACT I, 2. 

AMENDMENT. 
1. In trespass quare clausum, the 

plaintiffs were permitted to amend their 
writ, which charged the defendant for an 
injury to their own property, by setting 
forth that they sued as deacons and over
seers of a society of Shakers. .11.nderson 
v. Brock. 243 

2. After ·a bill in equity is brought to 
redeem mortgaged premises, the Court 
will not permit the officer; who executed 
the writ ofhaberefacias under which the 
mortgagee entered, to amend his return, 
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by stating an earlier day of service, for 
the purpose of foreclosure. Preeman v. 
Paul. 260 

3. If the clerk omit to nffix the seal of 
the Court to an execution, it may be 
amended, even after the execution has 
been extended on lands and the extent 
recorded. Sawyer v. Baker. 29 

See ExcEPTIONs I. 

APPEAL. 
See AcTioNs REAL. 

CONSTITUTIONAL PROVISIONS. 

NONSUIT 2. 

ARBITRAMENT AND AW ARD. 
I. After an arbitrator has made and 

published his award, he cannot re-exam
ine the merits of the case, even to cor
rect an error, without consent of the 
parties. Woodbury v. Northy. 85 

2. Where a demand against the estate 
of a deceased testator was submitted to 
referees, who made an award in favor 
of the creditor; after which the execu
tor found among the testator's papers 
a receipt from the creditor to him, dated 
a short time previous to his decease, but 
subsequent to the origin of the debt, and 
being in full of all demands ;-in as
sumpsit on t)1e award it was holden that 
the executor might shew this receipt in 
bar of the action. Parsons v. Hall. 60 

3. An award by arbitrators, written 
on the back of the arbitration bond, 
stating that they had " met according to 
appointment on the within business," 
was held to be an award " of and con
cerning the premises," and therefore 
good. Dolbier v. JVing. 421 

4. Where a submission is of divers sub
jects distinctly enumerated, if it appears 
from the whole award that all the mat
ters submitted have been adjndicated up
on by the arbitrators, it is sufficient, 
though each particular is not specified in 
the award. ib. 

5. Whether arbitrators, not constitut
ed under the statute, or by rule of Court, 
can award costs, without express author
ity ,-qua>.re. ib. 

See WrTNEss I. 

ASSESSORS. 
1. Where a private statute required 

the assessors of a corporation to " make 
perfect lists of assessments u_nder their 
hands, and commit the same to the col
lector, with a warrant under their hands 
and seals;'' -it was holden that the 
signing of the warrant, though it were 
on a leaf of the sp.me book which con-

tained the assessment, was no signing of 
the assessment, and that without a sep
arate signature the assessment was im-
perfcct and invalid. Colby v. Russell. 

22i 
See TAxEs 3. 

TowN OFFICERS 1, 2. 

ASSIGNMENT. 
1. Where an order is drawn for pay

ment of the whole of a particular fund, 
it is an equitable assignment of that fond 
to the payee ; and after notice to the 
c;Irawce it binds the fund in his hand,-. 
Robbins v. Bacon. 346 

2. Where a creditor for goods sold and 
delivered became the surety of another 
in a promissory note not negotiable, pay
able to his debtor, which note was as
signed by delivery ; and being afterwards 
required by the assignee to pay the note, 
referred him to the other promissor as 
the real debtor, but said nothing of the 
debt due to himself, as a subsisting claim 
in offset ;-it was held that this was a 
waiver of such claim, as against the 
assignee, and that the latter was entitled 
to recover of the surety the whole a
mount of the note. Men}ll v. :Merrill. 

463 
See EsTOPPEL. 

LIEN 2. 
SHERIFF 5. 

ASSUMPSIT. 
See ACTION 4. 

ATTORNEY. 
1. Where a note was indorsed and 

delivered to one person, for the use of 
another who was absent, the indorsee 
paying no consideration for the transfer ; 
and an action was commenced against 
the maker, the indorsee being still absent 
and having no knowledge of the facts;
but after his return he supported the suit, 
and claimed the note as his own ;-it• 
was holden that this subsequent assent 
was a ratification of the prior transac
tions ; and that the objection that the 
plaintiff had no interest in the note, at. 
the commencement of the suit, could not 
be sustained. Marr v. Plummer. 73 

2. Where an attorney had collected 
monies for the treasurer of a town in that 
capacity, it was holden that he was lia
ble for the amount, in an action for mo
ney had and received, at the suit of the 
town ; and that iu such action he could 
not set off any demanJ. of his own against 
the treasurer in his private capacity. 
.7Veu-castle i,. Bellard. :369 
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3. Implied ratifications extend only to 
such acts oftlte agent as are known to 
the principal at the time. Thorndike v. 
Godfrey. 429 

4. Under a power to execute a release 
of title to lands, a deed purporting to 
"grant, sell, and quitclaim" is a subi!itan
tial execution of the authority. Hill v. 
Dyer. 441 

BASTARDY. 
I. A bond given in a prosecution un

der the bastardy act, conditioned that 
the accused shall appear and abide the 
order of Court, ooliges him to the pay.:. 
rnent of snch money as the Court shall 
order for the maintenance of the child, 
as well as to the giving of a new bond 
for the performance of such order. Tay
lur v. Hughes. 433. 

BILLS· OF EXCHANGE AND PROM-
ISSORY NOTES. 
I. If the maker of a promissory note 

be abscnf at the time it falls due, the de
mand ofpnyment should be made at his 
domicil, if he have any ;-otherwise, dil
igent search for him will be sufficient. 
Whittier v. Graffam. 82 

2. ,71{otice of tlie non-acceptance or 
non-payment of a promissory note or bill 
of exchange may be given through the 
post office ;-ali,ter of a demand of pay
ment, 1mlcss by express consent of the 
maker or <lra wcr, or by known usage reg
ulatinQ' the contract. ib. 

3. If the plac'1 of payment of a note is 
designated in a memorandum at the bot
tom ; or if to U:c acceptance of a bill is 
adrfod a particular place of payment, 
with the assent of the holder ; such 
memorandum or qualification is part of 
the contract. Tuc!unnan v. H~artwell. 

147 
4. And if only the name of the place 

be written at the bottom of the note or 
bill, it is for the jury to determine when, 
by whom, and for what purpose it was 
placed there. ib. 

5. Where the <leclaration on a bill of 
nxchange contains an averment of d.ie 
notice of the dishonor of the bill, legal 
notice must be proved. Evidence that 
the holder had used d1te diligence to 
give notiee, without effect, will not sup
port the declaration. Hill v. Varrell. 

233 
6. Where the residence of the dra,ver 

of a bill of exchange is unknown to the 
holder, he ought to inquire of th~ other 
parties to the bill, if their residimce is 
known to him. ib. 

See ATTORNEY I. 

BONDS. 
I. Where a debtor in execution was 

liberated from prison, on giving a bond 
conforming to the provisions of a law 
for the relief of poor debtors, which was 
not then in force ;-it was holden that 
the bond was good at common law ;
and the debtor having regularly taken 
1the poor debtor's oath, in the forms pro
vided by the repealed law, the creditor, 
in a suit on the bond, had execution a
warded in equity, for only a nominal 
mun. Winthrop v. Dockendorff. 156 

See BAsT ARDY. 

ExEcuToRs, &c. 5. 

JBOUNDARIES. 
I. In ascertaining the boundaries o f 

the lots of land into which a township 
may have been laid out, the actual loca
tions by the original surveyor, :so far as 
they can be found, are to be resorted to; 
and if any variance appears to exist be
tween them and the proprietors' plan, 
the locations actually made control the 
plan .. Brown v. Gay. 126 

2. Where two adjoining lots were laid 
down on the proprietors' plan as being 
fach of the width of a hundred rods, but 
their united aetual width was only one 
hundred and seventy six rods ; and there 
was no evidence of the original location 
of the line between them ; it was holden 
that the plan was to be resorted to, as 
the next evidence ; and this representing 
them as of equal width, the deficiency 
was apportioned equally to each lot. ib. 

3·_ And if there be an excess, under 
the like circumstances, it is to be equally 
divided. i/J. 

See CoNsTRUCTION 1, 5, 9. 

CASES DOUBTED OR DENIED. 
Booden v. Ellis, 4 Mass. 115. 182 
Clark v. Bradshaw, 3 Esp. 155. 101 
Ivat v. Finch, 1 Taunt'. 141. 146 
Leaper v. Tatton, 16 East. 420. 101 
Trueman v. Fenton, Cowp. 5,18. 100 

CASES COMMENTED ON AND 
EXPLAINED. 

Baxter v. Taber, 4 Mass. 361. 55 
Coffin v. Storer, 5 Mass. 252. 182 
Blwell v. Shaw. 16 .Mass. 42. 339 
Jones v. Fales, 4 Afass. 245. 181 
.:Middlesex Turnp. Corp. v. Tufts, 8 

Mass. 266. 29 
.iV: Eng. Ins. Comp. v. Chandler 16 

Mass. 275. 49 
Portland Bank v. Stltbbs, 6 .Mass. 

425. 4~7 
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liJtarr v. Jackson, 11 ..Mass, 519. 8, 15 
Stenchjield v. Little, I Greenl. 231. 339 
Ulmer v. Leland I Greenl. 135. 311 

~ERTIORARI. 
See WAYS 2. 

~OLLECTORS OF TAXES. 
See WARRANT 2. 

COMPLAINT. 
I. Ifin a complaint of larceny, made 

to a Justice of the peace, the goods al
leged to have been stolen are described 
in a schedule annexed to the complamt, 
and not in the body of the complaint, it 
is bad. Cummings' case. al 

CONSTABLE. 
I. If a constable, having given bond 

for the faithful performance of his duties 
and trust as to all processes by him serv
ed or executed, seize the goods of A. 
under an execution against B, it is not 
merely a private trespass, but is a breach 
of his bond. .IJ.rcher v. Noble. 418 

CONSTITUTIONAL PROVISIONS. 
I. The Legislature of this State hava 

no authority, by the Constitution, to pass 
any act or resolve granting an appeal or 
a new trial in any cause between private 
citizens, or dispensing with any general 
law in favor of a particular case. Lew
is v Webb. 326 

2. The right to trial by jury, secured 
by the bill of rights, sec. 20, is not vio
lated by ordering a nonsuit, where the 
evidence is wholly adutreed by the plain
tiff, and not controverted. Perley v. 
Little. 97 

3. Exposition of art. 4, sec. 2,. as to 
the "relative increase of population." 
JJ.ppendix. 477 

4. Exposition of art. 4, part 3, sec. 
JO, the words"civilofficeofprofit." 481 

5. Exposition of art. 3, relative to the 
distribution of powers. 484 

CONSTRUCTION. 
I. The line of the town of Dresden 

being described, in the act of incorpor
ation, as running a north-north-east 
eourse, including the whole of a certain 
farm, when in truth that course would 
not include the whole farm;-it was re
solved that the line of the farm should 
prevail, as being the more certain mon-, 
nment, and more evidently intended by 
ihc kgislature. Cate 1-. Thnyrr. 71 

2. Construction of the limits of the 
Plymouth patent. Winthrop v. Cur
tis. UO 

3. A grant of a tract of land extending 
" the space of fifteen miles on each 
side of the Kennebec river, is to be lo
cated in such a· manner as that every 
point in the exterior line shall be exactly 
fifteen miles from the nearest point of 
the river. ib. 

4. Where a testator devised lands to 
his wife, and after her decease to one of 
his sons, without expressing the nature 
or duration of the son's title; and be
queathed a legacy to another son " as 
his proportion of the estate;"-it was 
holden that the devisee of the remainder, 
after the death of the wife, took a fee. 
Butler v. Little. 239 

5. Where a tract of land was granted 
fronting on a brook, and extending back 
by a given course, two miles; it was 
held that by this description each side 
line should be two miles in length; and 
that the rear line must be parallel with 
the front. Keith v. Reynolds.- 393 

6. Where a parcel of land is conveyed 
as being the whole of a certain farm, 
which is afterwards described in the deed 
by courses and distances which do not 
include the whole farm; so much of this 
de.l'lcription will be rejected, as that the 
whole may pass. ib. 

7. In the conveyance of _a mill-site, 
falls, and privileges, &c. " exclusive of 
" the grist mill now on said falls, with 
" the right of maintaining the same," 
this reservation secures to the grant.or no 
title to the soil, but only a right to the· 
use of the mill then standing, so long as 
it is kept in repair. Howard v. Wads
worth. 471 

8. A deed of a mill, dam, and falls, 
" and a right to the road and landing 
"to haul logs as has been custornary," 
convey~ only an easement in the road 
and landing. Hasty v. Johnson. 282 

9. Where one owning land through 
which a mill stream flowed, granted all 
that part of it which was situated east 
and north of the stream,: it was held 
that the boundary was the centre or 
thread of the water . ..Morrison v. Keen. 

474 

CONTRACT. 
I. Where, in a petition for a road, 

the particular courses between the two 
terrnini were expressly designated at the 
time o,f its signature; but afterwards the 
pi::tition was amended by striking out the 
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intermediate cours~s, and praying for the 
location of a road between the same ter
mini, in such direction as the locating 
committee should think expedient ; it 
\Vas held that such alteration absolved 
from their contract those petit10ners 
whose private interests it might materi
ally affect. Jewett v. Hodgdon. 103. 

2. Where a petition for a road was 
altered after its signature, and one of the 
petitioners, being sued for his proportion 
of the expense incurred in prosecuting it, 
claimed to be absolved from his contract 
on the ground of the alteration, it is for 
the jury to determine whether the alter
-ation was material. Jewett v. Corn
forth. 107. 

See FEME CovER T 1. 
FRAUDS, STATUTE OF, 4 .. 

·CONVEYANCE. 
1. Where the conveyance of a chattel 

is not invalidated by fraud, the mere want 
of possession in the vendee will not so 
defeat his rights, as to justify an officer 
in seizing it as the property of the vendor; 
ifhe have previous notice of the convey
ance. Haskell v. Greely. 425 

2. In the sale or mortgage of an un
divided portion of a chattel, in which the 
vendor has only a minor interest, and the 
other owners have the actual possession; 
a symbolical or constructive delivery to 
the vendee or mortgagee is sufficient, 
even against creditors. ib. 

See D1ssE1s1N 3. 

COSTS. 
1. If in the Common Pleas there be 

verdict and judgment for the defendant, 
from which the plaintiff appeals, and in 
this Court recovers less than a hundred 
dollars, he can have only his costs in the 
Court below, and the defendant recovers 
his costs since the appeal. Leighton v. 
Boody. 42 

2. Ifthc defendant appeal from a judg
ment of theCourt of Common Pleas in any 
of the cases mentioned in Stat.1822, ch. 
193, sec. 4, and suffer judgment in this 
Court by default, he must pay double 
eosts, the debt or damages recovered in 
1 he Court below not being reduced. 
~1fesen•e v. Elwell. 43: 

3. Where a count in trespass quart' 
clausumfregit, and a count de bonis as-• 
portatis, were joined in one writ, and in 
the Court below judgment was rendered 
upon a verdict for the defendant, from 
which the plaintiff appealed to this Court,, 
in which a verdict was returned for the: 
defendant upon t~e first count, and for 

the plaintifTs upon the second, and their 
damages assessed at less than a hundred 
dollars;-it was holden that this was not 
an action of trespass qu,are clausum fre
git, within the meaning of Stat. 1822, 
ch. 193, sec. 4; and that the defendant 
was entitled to his costs accruing since 
the appeal. Snow v. Hall. 94 

4. Where the plaintiff appealed from 
the judgment of the Court of Common 
Pleas, and in this Court had a verdict for 
less than 100 dollars, and the judgment 
thereon was delayed by the defendant's 
motion for a new trial, until the interest 
on the verdict increased the amount for 
which judgment was to be rendered to 
more than 100 dollars;--it was holden 
that the plaintiff, and not the defendant, 
was entitled to costs on the appeal, under 
Stat. 1822, ch. 193, sec. 4. Boothbay 
v. Wiscasset. 354 

See AcTIONS REAL. 

ARBITRAMENT & AWARD 5. 

COUNSELLORS AND ATTORNIES. 
See ATTORNEY 2. 

COURT OF COMMON PLEAS. 
See ExcEPTIONS 2. 

NoNsUIT 2. 

COURT OF SESSIONS. 
1. The Justices of the Sessions, in fix

ing the prison limits, perform a ministeri
al office only; in which any peculiar 
benefit thereby derived to one of them, 
does not disqualify him to act. Codman 
v. Lowell. 52 

2. Where the Court of Sessions taxed 
lands iu. a plantation for the repair of a 
road laid out by the State, and not by 
the Court, their proceedings were holden 
merely void;-and the lands having been 
sold by the county treasurer for non pay
ment of the tax, and redeemed by the 
owner, it was held that he might recover 
back the money so paid, in an action for 
money had and received against the 
county. Joy v. Oxford. 131 

3. The authority given by Mat. 1796, 
ch. 58, sec. 3, [Stat. 1821, ch. ll8, sec. 
24,] to the Courts of Sessions to make 
assessments for the opening and repair
ing of highways in townships not incor
porated, relates only to highways laid out 
by the order of such Courts. Joy v. Ox
ford. 131 

See PR1s0N L1M1Ts. 

DAMAGES. 
I. If the property of one person hap

pen accidentally to lodge on the land of 
another, or in W\\tei-s of which he hast.he 



A TABLE, &c. 495 

control as hi~ private property, the latter, 
in remo\1,ng it from his premises, is bound 
to do it with as little injury as possible. 
Berry v. Carle. 269 

2. Where a printer, having contract
ed to print for his employer a thousand 
copies of a book, and no more, printed 
from the same types, while set up at the 
expense of his employer, five hundred 
other copies for his own disposal, he was 
held liable to refund to his employer one 
third part of the expense of setting up 
the types, no actual damage having been 
proved. Williams v. Gilman. 276~ 

DEED. 
1. Where the grantor in a deed, after 

its execution, handed it to the grantee to 
be put into a trunk which contained their 
joint papers, they being partners in trade 
-the key of which trunk was always 
kept by the grantor, and was returned to 
him as soon as the deed was deposited 
therein,-this was holden to be no de
livery of the deed. Chadwick v. Web
ber. 141 

2. A vote of proprietors, authorising 
a committe~ to sell lands, empowers 
them also to make deeds, in the name of 
the proprietors. Decker v. Freeman 

338 
3. Of the form of a deed by a proprie-

tors' committee. ib. 
See CONSTRUCTION 5, 6, 7, 8. 

EVIDENCE 3. 
TENANTS IN COMMON. 

DEVISE. 
See CoNsTRUcTION 4. 

DISSEISIN, 
1. If the owner of a parcel of land, 

through inadvertency, or ignorance of 
the dividing line, includes a part of the 
adjoining tract within his inclosure; this 
does not operate a disseisin, so as to pre
vent the true owner from conveying and 
passing it by deed. Brown v. Gay. 126 

2. Where the acts of ownership, and 
conduct of a person claiming adversely a 
title to wild lands, being unknown to the 
true owner, amount only to successive 
trespasses, they become, when known 
and acquiesced in by him who has the 
right, sufficient to constitute a disseisin. 
Robison v. Swett. 316 

!J. Where the tenant ofland for a year, 
held over, and after the expiration of his 
term paid rent to a stianger, and refusetl 
to quit the premises, being called upon 
by the agent of the lessor for that pur
pose ;-this was held to be not such a dis
seisin of th8 lessor as would prevent the 

operation of his <leed conveying tho 
premises to a third person. Porter v. 
Hammond. 188 

4. Where a legal title to hold land is 
disclosed to the Court, the party shall not 
be admitted to say that he holds by 
wrong. Tinkham v . .llrnold. 120 

5. The State, by virtue of its prero"
ative, is always seised of the lands to 
which it has title ; and may therefore 
con~ey th~m by release, notwithstanding 
the mtrus1on of strangers upon th em. 
Hill v. Dyer. 441 

See ENTRY. 

DIVORCE. 
1. In a libel for divorce a mensa et 

thoro, the Court will require evidence of 
the marriage, even though the respond
ent does not appear to answer to the 
libel. Williams v. Williams. 135 

2. In a libel for divorce a vinculo for 
adultery, proof that the injured party has 
forgiven the offence by subsequent co
habitation with the offender, may be 
given in evidence under a general tra
verse of the facts alleged in the libel. 
Backus v. Backus. 136 

3. Where, in cross libels between hus
band and wife for divorce a vinculo for 
adultery, each respondent pleaded in bar 
that the other party had committed the 
same crime; it was held that these pleas 
could not be received as admissions of 
the facts alleged in the libels. Turner 
v. Turner. 398 

DOMICIL. 
1. By the words " dwells and has 

his home," in Stat. 1821, ch. 122, sec. 
2, the legislature meant to designate 
some permanent abode, or residence wiih 
an intention to remain, or at least with
out any intention of removing. Turner 
v. Buckfield. 229. 

2. The domicil of a fisherman, who 
usually lived in his boat in the summer, 
was in this case holden to be in the place. 
to which he most usually resorted in the 
winter for board. Boothbay v. Wiscas
set 354 

3. An absence of five years was hol
den not to change the domicil of the. 
party, he having left home to seek tem
porary employment, and there being no 
evidence that this purpose had been al
tered. Knox v. Waldoborough. 450. 

See SETTLEMENT 7. 

DOWER. 
1. A feme covert cannot bar her·right 

of dower by any release made to the 
husband during the coverture. Rowe 
v. Hamilton. 63 
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EMANCIPATIO~. 
I. Where a parent, on removing to a 

<listant part of the State, left his daugh
ter in the care of an inhabitant of her 
native town, to live with him till she 
should be eighteen years old, and be 
treated as his adopted child ;-this was 
held to be no emancipation, the father 
having still the right to reclaim her. 
Sumner v. Sebec. 223 

2. Emancipation of a child is never to 
be presumed ; but must always he prov
e~ ~-

ENTRY. 
l. An entry into land, to defeat a dis

seisin, should be made with that inten
tion; sufficiently indicated either by the 
act, or by words accompanying it. Ro
bison i·. Swett. 316 

ESTOPPEL. 
I. The equitable assignee of a chose 

in action is estopped by the verdict and 
judgment thereon, in the same manner 
as if he were a party to the record. Rog
ers v. Haines. 362 

EVIDENCE. 
1. A verdict, and judgment thereon, 

are not admissible evidence of a copart
nership, even where that fact was ex
pressly put in issue by the pleadings, 

. unless the action, in which such evidence 
is offered, is between both the parties to 
the former suit. Burgess r. Lane ~ al. 

165 
2. A book found in the hands of the 

town clerk, and purporting to be a record 
ofbirths and marriages in the town, is 
prim a f acie evidence of the facts it con
tains, though it may have no title, or 
c-ertificate, or other attestation of its 
character. Sumner v. Sebec. 223 

3. A deed void on its face, if it be re
gistered, and the grantee enter on a part 
of the land and continue openly to occu
py and improve it, is admissible as evi
dence of the extent of his claim. Robi
son v. Swett. 316 

4. Where, in trespass q1.tare clausum 
fregit, the question turned upon the na
ture and duration of the plaintiff's pos
session of the land;-it was held that 
evidence of the allegatiollj3 in the writs 
in former suits against h~m, brought for 
the benefit of the present~defendant, in 
which he WIL'l charged as a disseisor, 
was admissible, in connection with other 
circumstances, to shew knowledge on 
the part of the defendant and his grant-

ors of the natm;e aud extent of the plain~ 
tiff's claim. ib. 

Sec DtvoRCE 1, 2, 3. 
TRUST. 

VERDICT I. 

EXCEPTIONS. 
I. Leave to amend is granted at the 

discretion of the Court; and the exer
cise of this discretion cannot be impeach
ed by a bill of exceptions. Wyman v. 
Dorr. 183 

2. Under Stat. 1822, ch. 193, excep
tions can be alleged only to the opinion 
of the Court in SQme matter of law, in
volving and deciding the legal rights of 
the parties ;-but not to any exercise of 
the discretion ry power of the Court, as, 
the terms or times of granting amend
ments of what is legally amendable, 
continuances, &c. Clapp v. Balch, 

- 216 

EXECUTION. 
See AMENDMENT 3. 

EXECUTORS AND ADMINISTRA
TORS. 

1. An administrator may maintain 
trespass for :m injury to personal pro
perty committed after the death of the 
intestate, and before administration 
granted. ,Hutchins v . .fl.dams. l 74 

2. And if the property be described in 
the writ as the property of the deceased, 
without saying of the administrator, it is 
sufficient after verdict. ib. 

3. In a suit upon a contract arising, 
or for a tort committed, after the death 
of the testator, it is not necessary for 
the executor to declare in his official 
capacity. Carlisle v. Burley. 250 

4. Where the personal estate of ates
tator, being chiefly neat stock, was suf
fered to remain on his farni, as before his 
death, in the hands of the residuary lega
tee, with an understanding that he would 
pay the legacies to his sisters, which 
would not become due till several years 
afterwards, but which he neglected to 
pay;-it was holden that the residuary 
legatee was only the bailee of the exe
cutor, and was answerable to him in 
trover for the goods, if they should be 
requisite in order to pay the. legacies. 
Carlisle v. Burley. 250 

5. Under Stat. 1783, ch. 32, an ad
ministrator is not required to give a new 
bond, on being licensed to make sale of 
the real estate of his intestate, except in 
those cases where he is authorized to sell 
the whole of such real estate, lest by a 
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sale of part the residue would be injur
ed. Hasty v. Johnson. . 282 

6. An administrator selling land by 
license, under Stat. 1821, ch. 60, sec. 
29, cannot convey any othe~ or greater 
flstate than the intestate had m the land. 

ib. 
See FEME CovERT 2. 

LIMITATIONS 1, 2. 
FEME COVERT. 

1. A feme covert cannot bind herself; 
-by an executory contract, to convey her 
own lands, even though her husband join 
with her in the obligation. Ex parte 
Thomes. 50 

2. Nor can her administrator be em
powered, under Stat. 1821, ch. 52, sec. 
13, to carry such contract into effect ?Y 
executing a deed. ib. 

SeeDowER. 
PooR 4. 

FOREIGN ATTACHMENT. 
1. In a foreign attachmen,! against 

several trustees, the disclosures cannot 
be taken in aid or explanation of each 
other · but each trtlstee is to be held li
able o; discharged on his own disclosure 
only. Rundlet v. Jordan. 47 

2. A note deposited in another's hands, 
and not collected, is not the subject. of a 
foreign attachment, even though a judg
ment has been recovered on it in the 
name of the trustee. ib. 

3. Only goods deposited, or a deb~ due 
and not contingent, can be the subJe~ts 
Qf this statutory process. ib. 

See PLEADINGS 1. 

FRAUDULENT CONVEYANCE. 
See CoNvEY ANCE I. 

FRAUDS, STATUTE OF. 
1. Where an agreement concerning 

the sale ofreal estate is contained on two 
separate papers, neither of which con
tains in itself any reference to the other, 
parol evidence is inadmissible to prove 
their connection. Freeport v. Bartol. 

340 
2. The doctrine of part performance 

is not admitted except in Courts of eq ui
ty. ib. 

3. Contracts for the sale of pews are 
within the statute of frauds. ib. 

4. If a contract in writing be signed 
by the party sought to be charged, it is 
sufficient to take the case out of the 
statute of frauds, though it be not signed 
by the party seeking the remedy. Bars
tow v. Gray. 409 

GRANT. 
See CoNsTRUCTION. 

DEED. 
SEr~IN. 

HIGHWAYS. 
See WAYS. 

INDICTMENT. 
l. The offence of cutting and girdling 

fruit trees is not punishable by indict
ment at common law; but only by Stat. 
1821, ch. 33. Brown's case. 177 
INDORSER OF WRIT. 

1. If an original writ be indorsed with 
the name of the plaintiff" by .fl.. B. hi.c; 
attorney," the attorney is personally 
liable for the costs, under Stat. 1821, 
ch. 59, sec. 8. Davi.s v . .fflc.11.rthur. 

27 
2. The reference, bv rule of Court, of 

an action pending, does not affe~t _the 
liability of the indorser of the ongn~al 
writ. 1b. 

See ABATEMENT 1. 
INFANCY. 

See PARENT AND CHILD. 
JUDGMENT. 

See TROVER. 
JURORS. 

1. On motion to set aside a verdict, 
on the ground that one of the jury had_ 
prejudged the cause; the test1m~ny of 
the juror himself is to be heard, m ex
planation of the language and conduct 
imputed to him. Taylor v. Greely. 204 

See REvrnw 2. 

JUSTICES O.F THE PEACE. 
1. In trespass qu. cl. before a Justice 

of the peace; if the defendant J?lead a 
title to the soil and freehold, this plea., 
without any replication fr?m th~ ~Iai_n
tiff, puts an end to the magistrate s JUl'ls
diction over the cause; except that he 
must take the recognizance of the party 
for its prosecution in the Court of Com
mon Pleas where the pleadings are to 
be closed. ' Low v. Ross. 256 

See CoMPLAINT. 
LAND. 

See ACTIONS REAL. 
LESSOR. 

t. Where cattle were leased for a 
term of years, to be taken_ back by the 
owner, within the term, 1f he should 
think them unsafe in the hands of the les-; 
see · it was held that the lessor could not 
reciaim them without notice. Wyman, 
v.Dorr. 183 

2. And where cattle thus leased, 
were seized under an execution against 
the lessee, it was held that the lessor 
could not maintain replevin for them, he 
not having the right of immediate p~s
session. il,. 
LIEN. 

1. An attorney's lien on the cause for 
his fees, does not exist till judgment is 
entcrnd. Potter v. Mayo. 34 
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2. Therefore where, in a case reserv
ed, after the opinion of the Court was 
pronounced in favor of the plaintiff, he 
for! hwith assigned his interest in the 
judgment, and the defendant, during the 
term, and before judgment was actually 
entered, paid the whole amount to the 
assignee; it was holden that the attor
ney's lien was thereby defeated. ib. 

LIMITATIONS. 
1 To a plea of the statute of limita

tions by an executor of an estate repre
sented insolvent, it is not a sufficient an
swer to say that the estate is solvent, and 
that after the lapse of four years a fur
t1'er time was allowed by the Judge of 
Probate for creditors to exhibit and prove 
their claims, under which the demand in 
suit was duly proved. Parkman v. Os
good fr al. 17 

2. Whether an application to the 
Judge of Probate within four years from 
the granting ofletters of administration, 
for further time for creditors to exhibit 
and prove their claims, is equivalent to 
a suit, so as to prevent the opcrntion of 
the statute oflimitations, the new com
mission not issuing till aft er the four 
years;-qut1!re. ib. 

3. Proof that the defendant said-" If 
I owe you any thing 1 will pay you; but 
I owe you nothing,"is not sufficient evi
dence of a new promise to avoid the bar 
of the statute of limitations. Perley v. 
Little. 97 

4. Where money has been paid more 
than six years, for a consideration re
cently discovered to be false and of no 
value; and no fraud is imputable to the 
party receiving the money; the statute 
of limitations is a good bar to an action 
brought to recover it back. Bishop v. 
Little. 405 

LOGS. 
See AcTIONs oN STATUTES. 

MEDICAL SOCIETY. 
1. The Statute establishing the Maine 

Medical Society is a virtual repeal of the 
Statutes of 1817, ch. 131, and 1818, ch. 
113, so far as they relate to this State. 
Towle v. Marrett. 22 

MILITIA. 
. If the standing clerk of a militia 

company be absent, and another be ap
po nted "pro fl1npore," this is a suffi
eent specificat;on of the term of his 
office, within the Stat. 1821, ch. 164, 
sec. 16, it being understood to con! :nue 
during the absence of the standing clerk. 
Cutter v. Tole. 83 

2, If a captain {)f militia reml'lvc with-
out the territorial limits of the company, 
he is still its commanding officer; and 
he alone is to receive and judge of the 
sufficiency of soldiers' excuses for non
appearance, ib. 

MONUMENT. 
See BOUNDARIES. 

MORTGAGE. 
I. Where the legal and equitable es

tates become united in the mortgagee, 
the mortgage will be considered as sub
sisting, or not, according to his intention, 
actual or presumed. If no such inten
tion appears, the Court will consider 
what is most for his interest. And if it 
appears wholly indifferent, the charge or 
incumbrance will be treated as merged. 
Freeman v. Paul. 260 

See CONVEYANCE 2. 
WITNESS 6. 

NEW TRIAL. 
1. A new trial will not be granted for 

the purpose of discrediting a witness by 
shewing contradictory testimony from his 
own deposition gi,·en at an early stage 
of the same cause; the deposition being 
on the files of the Court, but accidental
ly omitted to be read. Keen v. Sprague. 

77 
See CoNsTITUTIONAL PRov1sIONs. 

NONSUIT. 
1. Where, upon trial of an issue Qf 

fact, the evidence offered by the plaintiff, 
and not controverted by the defendant, 
is deemed insufficient to maintain the 
action, the Court may order a nonsuit; 
and·this is no infringement of the Decla
ration of Rights, sec. 20, which secures 
the privilege of trial by jury. Perley v. 
Little. 97 

2. Nor does the ordering of a nonsuit, 
in such case, in the Court below, abridge 
the right of appeal secured by Stat. 
1822, ch. 193, sec. 4, such order being 
subject to revision in this Court hy bill of 
exceptions in the nature of appeal, by 
the same statute sec. 5. ib. 

NOTICE. 
I. Under Stat. 1821, ch. 115, sec. 14, 

it is sufficient if the assessors post up 
notice of the time and place of their in
tended session to receive evidence of 
the qualifications of voters; without caus
ing such notice to be inserted in the 
warrant for calling the town meeting. 
Tompsnn v . .Mussey. 305 

See BILLS OF EXCHANGE, &c. 2, 5. 
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CONVEYANCE 1. 
LESSOR I. 
SALE I. 

OFFICE. 
I. The term "office" in the constitu

tion, implies an authority to exercise 
some portion of the sovereign power, in 
making, executing, or administering the 
laws. .9.pp. 483 

PARENT AND CHILD. 
I. Where a minor, at a great distance 

from his father, entered into a contract 
of labor for another, which he perform
ed; and the party afterwards refused pay
ment, insisting that he acted only as the 
agent of a third person, with whom the 
minor was induced, by his own destitute 
situation, to settle, taking his negotiable 
note payable at a distant day for the 
balance due;-it was holden that the 
father was not concluded by these pro
ceedings, bnt might instantly maintain 
an action for the wages of the son, 
against the party with whom he original
ly contracted. Keen v. Sprague. 77 

PARISH. 
See AcTION 1. 

TOWNS. 

PARTIES. 
I. A dormant partner, or subcontrac

tor, subsequently admitted to participate 
in the benefit of a contract, without the 
privity of the party sought to be charged, 
need not be joined as plaintiff in an ac
tion brought to recover payment for the 
goods delivered or labor done. Barstow 
v. Gray. 409 

PARTNERS. 
See PARTIES. 

WITNESS 5. 

PAYMENT. 
I. Where it was agreed between a 

debtor and his creditor that the former 
should give an absolute deed of convey
ance of his farm, as collateral security 
for the debt, and that a bond should be 
executed by the latter, conditioned to 
reconvey on payment of the money; and 
the deed was executed, delivered and re
corded; but the execution of the bond 
was deferred to another day, before 
which the creditor died, and so the bond 
was never made ;-it was holden that this 
was no bar to a recovery of the debt by 
the administrator of the creditor. Wood
man v. Woodman. 350 

PLEADINGS. 
l. Where, in an action on a note not 

negotiable, the defendant pleaded that 

this debt had been attached in his hands, 
in a foreign attachment at the suit of a 
creditor of the plaintiff, and judgment 
rendered thereon, which was in full force; 
-and at a subsequent term the plaintiff 
replied that the execution on that judg
ment having been returned nu/la bona, 
the creditor had sued out a scirefacias 
against the trustee, who had appeared 
and was discharged, upon his disclosure; 
-the replication was held good, though 
the judgment in the scire facias was 
since the filing ofthe plea. Sargeant 
v . .9.ndrews &' al. 199 

2. Where, in trespass qitdre clausum 
fregit, the declaration was general, de
scribing no particular close, and the de
fendant in his plea described a large 
close, in which he alleged that the act 
complained of was committed, and to 
which he pleaded title; and the plaintiff 
replied, newly assigning a small close, 
parcel of the large one, as the place 
where the trespass was done, which he 
alleged was his own soil and freehold, 
and traversed the title of the defendant 
to the whole of the large close; to which 
the defendant r~joined that he was not 
guilty of any trespass in the small close, 
and concluded to the country;-it was 
held on demurrer that the plaintiff's 
traverse of the defendant's title to the 
whole close was an immaterial traverse, 
which the defendant might well pass by; 
and that the rejoinder was good. Low 
v. Ross. 256 

PLYMOUTH PATENT. 
See CONSTRUCTION 2, 3. 

POOR. 
I. Supplies cannot be considered as 

furnished to a man as a pauper, under 
Stat. 1821, ch. 122, sec. 2, unless fur
nished either to himself personally, or to 
some of his familv, who reside under his 
immediate care a·nd protection. Green 
v. Buckfield. 136 

2. Where the selectmen of a town 
drew an order in favor of a pauper on one 
of the inhabitants, for supplies to be fur
nished to the pauper, which the drawee 
did not accept, but the supplies were 
voluntarily advanced by another person, 
who took up the order;-it was holden 
that these supplies were not " received 
from some town" within the meaning of 
Stat. 1821, ch. I 22, sec. 2, the person 
who advanced them not having any rem
edy on the town for reimbursement. 
Canaanv. Blomnfield. 172 

3. A notification under Stat. 1821, 
ch. 122, sec. I 7, is sufficient, if it be 
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signed by the chainHall of the sclcl'trncn, 
eo nomine ;-and it will be presumed th,.tt 
the town did not appoint any overseer,; 
of the poor, unless the contrary appear. 
Garland "· Brl'wer. HJ7 

4. Supplies furnished to a woman as a 
pauper, without the knowledge of her 
husband, she living apart from him,
are not supplies receivt1d by him, as a 
pauper, within the meaning of Stat. 
1821, cit. 122, sec. 2. Dixmont v. Bid
deford. 205 

5. \Vhere a son,having received a con
veyance of all his father's property, gave 
a bond to the town, comhtioned to sup
port him and another son during lifo; 
this was held not to be " supplies or sup
port indirectly received from some town 
as a pauper," so as to prevent the father, 
and with him the other son, from gaining 
a settlement by residence, under Stat. 
1821, rh. 122. Wiscasset v. Waldobo
rough. 38S 

6. The town in which a pauper has 
hls settlement, is not liable to an action 
by the town relieving him, until the expi
ration of two months after notice given 
pursuant. so Stat, 1821, ch. 122. Bel
mont v. Pittston. 453 

POOR DEBTORS. 
See Bo.Nos. 

SHERIFF 1. 8, 

PRACTICE. 
I. In a case rcscrn,d upon the report 

of the Judge, no point is open to the par
ties except those which appear in the 
report. Tinkham v . .flrnold. 120 

PRESUMPTION. 
1. Where the record of a town states 

that certain persons were chosen to a 
c;crtain office without saying whether by 
ballot or otherwise, the presmnption of 
law is that it was in the legal mode. 
.lfosscy v. 1Vhite. 290 

2. The undisturbed enjoyment of any 
known legal right, such as I.he flowing-' 
of lands for the support of mills, &c. for 
any term of time, furnishes no presump
tive evidence of a grant. Tinkham, .. 
.'lrnold. 120 

3. This presumption arises only in 
oases where the user or occupancy would 
otherwise be unlawful. ib. 

See WAYs 4. 

PRISON LIMITS. 
I. Under Stat. 1822, ch. 209, the 

Court of Sessions may lawfully extend the 
debtors' limits to the extenor bounds of 
the county. Cadman v. Lowell. 52 

PROBABLE CAUSE. 
i. Of probable cause for a civil prose-

cution. Rogers v. Haine>'. 362 

PROMISSORY NOTES. 
See BILLS o•· ExcHANGE, &c. 

PROPRIETORS' SALES. 
l. Of the conYcyance of proprietor's 

lands by their committee and clerk, un
der authority gi ,en to them by votes of 
the propr,etors. Thorndike v. Barrett. 

380 
See DEED 2. 3. 

RATIFICATION. 
See ATTORNEY 3. 

REAL ACTIONS. 
See ACTIONS REAL. 

REFEREES. 
See ARBITRAMENT AND Aw ARD, 

REPLEVIN. 
See LEssoR 2. 

RETURN. 
See AMENDMENT 2. 

RELEASE. 
See ATTORNEY 4, 5. 

REVIEW. 
1. The Court, in the exercise of its 

discretion, will not grant a review on pe
tition, where the obJect is merely to di~
credit a witness who testified at the trial; 
-nor because one of the jury was not 
impartial, or was hostile in his feelings 
to the petitioner, if this fact was known 
to the petitioner before the trial ;-nor 
because a juror had expressed a general 
opinion of the cause before the trial, if it 
appear that he hud formed no judgment 
of the merits, and stood indiJforcnt be
tween the parties. Haskell 1J, Becket. 

92 
2. On such an application the juro.r 

ought to be called, rn explain his own 
feelings and declarations, and he may 
be examined generally in support of the 
verdict. ib. 

SALE. 
1. If in the exchange of goods on0 

party defrauds the other, who elects, for 
that cause to rescind the contract ; it 
is not enough for the injured party to 
give notice to the other, and call on him 
to come and receive his goods,-but he 
must himself return them back to the 
party defrauding him, before any right 
of action accrues. Nortonv. Young. 30 

·2. Where one contracted to burn a 
kiln of bricks, for which he was to re 
ceive ten thousand of them when !:mrnt., 
and he performed his part of the con-
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tract ;-it was held that he had no vest
ed interest in the bricks, which his cred
itor could attach, till actual or construc
tive delivery. Brewer v. Smith. 44 

See CoNvEY ANCE 1, 2. 

SCHOOLS. 
1. The superintending school com

mittee have no power to dismiss a school
master, unless for one of the causes men
tioned in Stat. 1821, ch. 117, sec. 3;
and this must be by writing, under t,'ieir 
hands, specially assigning the cause of 
dismissal. Searsmont v. Farwell. 450 

SEISIN. 
1. A grant by the provincial govern

ment of Massachusetts, under the char
ter of William and Mary, conveyed no 
seisin to the grantee, against the pro
vince, without the approbation of the 
crown. Hill v. Dyer. 441 

See ATTORNEY 5. 

SETTLEMENT. 
I. The · tat. 1821, ch. 122, sec. 2, 

which fixes the settlements of persons 
not paupers, in the towns . where they 
resided at the passage of the act; relates 
as well to those who previously had set
tlements in this State, as to those who 
had none. Green v. Buckfield. 139 

2. A minor, emancipated from his 
parents, is capable of acquiring a settle
ment under Stat. 1821, ch. 122. Lubec 
v. Eastport. 220 

3. An ideot, or person non compos, is 
capable of gaining a settlement by any 
mode in that statute, not requiring any 
act of volition of his own. ib. 

4. The settlement of a person non 
compos, though of full age, will follow 
that of his father, with whom he resides. 
Wiscasset v. Waldoborough. 388 

5. The incorporation of a town fixes 
the settlement of all persons having their 
legal home within the territory incor
porated; whether they be actually resi
dent thereon at the time of the incor
poration, or not. St. George v. Deer 
hk. ~O 

6. If, at the time of the incorporation 
of a town, a person having a legal home 
there, be resident in another town, at 
service, with the intention of returning 
at some future day, which intention was 
afterwards abandoned; such subsequent 
abandonment of the purpose of return
ing docs not affect the question of set
tlement. ib. 

7. A residence in any town for a tem
porary purpose, on the 21st day of 111Iarch 
1821, does not fix the settlement in that 
town under Stat. 1821, ch. 122, sec. 2. 
Hampden v. Fairfield. 436 

1. An alien is capable of acquiring a 
settlement in this State, under the pro
visions of Stat. I S21, ch. 122. Knox v. 
Waldoborough. 455 

See DoMICIL I, 2, 3. 
EMANCIPATION I. 

SHAKERS. 
I. The <leaeons of the ·societies of 

Shakers arc capable of taking and hold
ing lands in succession, within the mean
ing of Stat. 1785, ch. 51, and Stat. 1821, 
ch. 135. Anderson v. Brock. 243 

See AMENDMENT I. 
WITNESS 3. 

SHERIFF. . 
1. The sheriff has no control over the 

body of a debtor, after he has given bond 
for the liberty of the yard, except in the 
cases specified in Stat. 1822, ch. 209. 
Codman v. Lowell. 52 

2. Where in an action by a judgment 
creditor against a sheriff, the writ con
tained an allegation of the misconduct 
of one of the defendant's deputies who 
served the original writ on the plaintiff's 
debtor, and wasted the goods attached ; 
and of another deputy in not serving and 
collecting the execution ; and the jury 
found the latter deputy guilty ; and af
terwards an action was brought, for the 
benefit of the latter deputy, in the name 
of the sheriff, upon the bond of the depu
ty who served the writ ;-it was holden 
that it was not competent for the plain
tiff to shew, against the record of the 
former judgment against him, that the 
non-feasance of the deputy who had the 
execution, was caused by the prior mis
conduct of him who served the writ. 
Thatcher v. Young. 67 

3. If the sheriff return a talisman, in 
a cause in which his deputy is a party, 
it is good ground of challenge to the ju:
ror, but will not support a motion to set 
aside the verdict. Walker v. Green. 215 

4. The receipt taken by a deputy sher
iff, from the person to whom he delivers 
for safe keeping the goods by him attach
ed, is a contract for his own private se
curity, which the creditor has no right 
to control. Clark v. Clough. 357 

5. But if the officer place such receipt 
in the hands of the creditor's attorney, 
to be prosecuted for his benefit ; this is 
an equitable assignment of the contract 
for which his liability to the creditor 
forms a sufficient consideration. ib. 

6. If a writ be delivered to an officer 
with directions to attach property if 
practicable ; otherwise, to ma~e no ser
vice ; it is his duty to make diligent 
search for property ; and if none is 
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found, to make a seasonable return of 
that fact, on the writ, in his official ca
pacity, as a reason for omitting to serve 
the precept. Green v. Lowell. 373 

7. Where a deputy sheriff, having a 
writ in his hands for service, undertook 
to receive the money of the debtor, and 
make no service of the writ ;-it was 
holden that the sheriff was liable, under 
a charge for neglecting to serve and re
turn the writ, to the amount of the mo
ney and interest ; and this without any 
previous demand on the officer. ib. 

8. After the execution of a bond for 
the debtors' liberties, the sheriff is not 
liable if the debtor escape. Palmer v. 
Sawtell. 447 

See ABATEMENT 2. 

STATUTE. 
1. Wherever the Legislature of this 

State appear to have revised the subject 
matter of any statutes of Massachusetts 
and enacted such provisions as they 
deemed suitable to the wants of the peo
ple of this State, the former statutes are 
to be considered as no longer in force 
here, though not expreilsly repealed. 
Towle v. Marrett. 22 

STATUTES CITED AND EXPOUN
DED. 
English Statutes. 

23. lien. 6 cap. 9--bonds to sheriff. 162 
37. Hen. 8 cap. 6-barking fruit 

trees. 178 

1821, ch, US-highways. 431 
ib. town ways. 43~ 
ib. surveyors. 445 

~

. 136,172,197,205, 
1821, ch.122-poor. 220,229, 388, 

436, 453, 455 
1821, ch. 124-poor 4S7 
1821, ch. 127-small pox. ib. 
1821, ch. 135-church lands. 243 
1821, ch. 168-logs. 202 
1822, ch. 209-prison limits. 52 
STATUTE OF FRAUDS. 

See FRAUns. 

STATUTE OF LIMITATIONS. 
See LIMITATIONS. 

SURVEYOR OF HIGHWAYS. 
See TowN OFFICERS 4. 

WAvs2. 
TAXES. 

I. The power given to towns by stat
ute to raise money for " necessary char
ges," extends only to those expenses 
which are incident to the discharge of 
corporate duties. Bussey 1J. Gilmore. 

191 
2. Hence a tax of money for the dis

charge of a contract entered into by a 
town with the corporation of a toll bridge 
for the free passage of the bridge by the 
citizens of the town, was held illegal, as 
transcending its powers. ib. 

3. If one of the inhabitants of a town 
absent himself, in order that he may not 
receive personal notice from the asses
sors to bring in a list of his taxable es
tate, where the known usage was to give Colony and Province Laws. 

1641. .li.n. Char. ch. 37-dower. 
1697. ib. ch. 48-dower. 

Statutes of Massachusetts. 
1783. ch. 32-adm'rs' bonds. 
1784. ch. 28-indorsers ofwrits. 
1785. ch. 51-church lands. 
17S5. ch. 75-town charges. 
1791. ch. 28-administrators. 

65 notice in that method, he cannot after-
65 wards object to the legality of his tax on 

that account. Mussey v. White. 29<t 
286 
217 
243 
195 

I 796. ch. 58-highways. 
1807. ch. 44-Bangor bridge. 
1811. ch. 84-lien. 
1817. ch. 131 ~ M d' l S . t 
1818. ch. 113 5 e ICU OCIC y. 
1819. ch. 181-Fryeburg canal. 

Statutes of Maine. 

19 
131 
191 

37 

22 

227 

1821, ch. 47-land. 377 
1821. ch. 52-administrators. 50 
1821, ch. 59-indorsers of writs. 28,217 

ib. town treasurers. 369 
1821, ch. 60-lien 37 
1821, ch. 72-bastardy. 433 
1821, ch. 114-town charges. 195 
1821, ch. 115-list of voters. 290, 305 
1821, ch. 116-tax-warrant. 290 
1821, ch. 117-schools. 450 

See AssEssoRs. 
TEN ANTS IN COMMON. 

WARRANT 1, 2. 

TENANTS IN COMMON. 
1. Where two non-residents held in 

common an unsettled tract ofland, which 
without their knowledge was sold for non
payment of the State taxes ; and they 
afterwards made partition by mutual 
deeds of release anJ quitclaim, in com
mon form ; after which one of them, 
within the time of redemption, paid the 
tax to the purchaser at the sheriff's sale, 
from whom he took a deed of release 
and quitclaim to himself alone, of the 
whole tract ;-it was held that this pay
ment and deed enured to the benefit of 
them both ;-that the party paying had 
his remedy by action against the other 
for contribution ;-and that he who had 
not paid, might still maintain a writ of 
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entry against the other, for his part of the 
land. William~, .. Gray. 207 

TEN ANT AT WILL. 
I. If one enter upon land in the pos

session of a tenant at will, and tread 
down the grass, and throw down a fence 
erected by the tenant for his own con
venience, the landlord shall not have an 
action for this wrong ; but the remedy 
belongs to the tenant, the injury being 
wholly to his rights, and not to any per
manent rights of the landlord. Little v. 
Palister. 6 

TOWNS. 
I. It is wif~n the ordinary powers and 

duties of towns :n this State, in which no 
diet_inct. and SCJ?ara.~e parish or religious 
society 1s estabhshe«1, to provide for reli
gious instruction ; afd for this purpose 
they may raise and aslt:ss money to sup
port ministers, and to build and repair 
meeting houses. .IJ..bw v. Plummer. 88 

See ACTION I. 
PooR f;. 
T,-•~Esl, 2. 
WAYS 3. 

TOWN OFFICERS. 
I. Where the inhabitants of a town, at 

their annual meeting, voted that their 
selectmen -should also be assessors, but 
did not elect them such hy ballot, as the 
statute requires, and they were sworn 
into both offices; and afterwards, at an 
adjournment of the same meeting, they 
were regularly elected assessors by bal
lot, and proceeded to discharge the du
ties of their office as such, but were not 
BWorn again;-it was holden that their 
neglect to be sworn after the valid 
election was a refusal of the office; but 
that their proceedings might be sup
ported as the doings of selectmen, acting 
under the statute, in a vacancy of the 
office of assessors . .Mussey v. Trhite. 290 

2. The preparation of an alphabetical 
list of voters, previous to the annual 
meeting of a town for the choice of its 
officers, is not necessary to the validity 
of the election; the Stat. 1821, ch. 115, 
being in this respect merely directory. ib. 

3. The Stat 1821, ch. 59, sec. 26, em
powering the treasurers of towns &c. to 
maintain suits in their own names upon 
the securities therein mentioned, does 
not take ~way the right of the towns &c. 
to sue, as before. Newcastle v. Bel-
lard. 369 

4. The surveyor of highways cannot, 
under Stat. 1821, ch. 118, employ per
sons to labor at the expense of the town, 

without the consent of a majority of the 
selectmen Haskell v. Knox, 445 

See ATTORNEY 2. 
CONSTABLE. 
PRESUMPTION 1. 
WARRANT 2. 

TRESPASS. 
See CosTs 3. 

ExECUTORs, &c. 1. 
JUSTICES OF THE PEACE. 
PLEADINGS 2. 
TENANT AT WILL. 

TROVER. 
1 . The property in the goods in an ac

tion of trover is not changed by the de
fault of the defendant, but by the re~ov-
ery of judgment against him. Carlisle 
v. Burley. 250 

See AcTION 4. 

TRUST. 
I. Where the parties have reduced 

their contract to writing, the written in
strmnent alone is to be resorted to, for 
the measure of their liability ;-and if 
the writing amounts to a declaration of 
trust, its extent is to be gathered from 
the writing only, unaffected by parol tes
timony. Chadwick v. Perkins. 39~ 

USAGE. 
I. The usages adopted by the individ

uals employed in any particular course of 
business, become as to them, the rules 
by which their contracts relative to that 
business are to be construed. Williams 
v. Gilman. 276 

2. A usage among printers and book
sellers, that a printer, contracting to 
print for a bookseller a certain number 
of copies of any work, is not at liberty to 
print from the same types,while standing, 
an extra number for his own disposal, 
is not an unreasonable usage, nor in res
traint of trade. · ib. 

VERDICT. 
1. Where there has been evidence on 

both sides, which the jury have consider
ed, qumre whether the Court will set a
side the verdict as being against the 
weight of evidence. Williams v. Gil-
man. 276 

2. In cases of tort, the Court will not 
set aside a verdict on the ground of ex
cessive damages, unless from their mag
nitude, compared with the circmnstan
ces of the case, it be manifest that the 
jnry acted intemperately, or were influ,.. 
enced by passion, prejudice, partiality, 
or corruption. Tompson v. Nussey. 304 

See EvrnENCE I. 
1VRQR~. 
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VOYAGE. 
I. Where a vessel was chartered " for 

a voyage to be made from Portland to 
sea, and take a cargo from on board the 
British brig Fountain, and proceed with 
the same to one or more ports in the 
West-Indies, and from thence to Port-
land," this was holden to be one entire 
voyage. Blanchard v. Bucknam. I 

2. But seamen's wages in such case 
are due at the port of destination in the 
West Indies, though the payment of the 
charter-money was expressly made to de
pend on the safe arrival of the vessel in 
Portland, to which place she never re
turned, being lost while Ising at her out
ward port. ib. 

WAGES. 
See VovAGE 2. 

WAIVER. 
See AssIGNMENT 2. 

WARRANT. 
l. The words " In the name of the 

State of .Maine,"-and the sentence 
beginning with the words-" it being 
this town's proportion of a tax," &c. in 
the form of the warrant for collecting 
taxes, in Stat. 1821, ch. 116, sec. 17, 
arc matters of form only, the omission of 
which docs not vitiate the warrant. 
Jlfussey v. fVhite. 290 

2. It is not necessary to the validity 
of a warrant for the collection of taxes, 
that it be delivered to the collector dur
ing the year for which he and the as
sessors were elected; it being sufficient 
if they made and signed it while in office. 

ib. 
WAYS. 

I. Rivers and streams, above the flow 
of the tide, if they have been long used 
for the passage of boats, rafts, and tim
ber, are public higlnvays, and, like other 
highways, are to be kept open, and free 
from obstruction. Berry v. Carle. 269 

2. The regularity of the proceedings 
in the location of a town way, may be 
contested in an action of trespass qu. cl. 
fregit,against the surveyor who proceeds 
to open and make it ; no ceri'iorarilying 
to quash such proceedings. Harlow v. 
Pike. 438 

3. It is necessary to the legality of a 
town way, that due notice be previously 
given by the selectmen to all persons in
terested in the location ;-that they 
make a return of their doings under their 
hands, to the town ;-and that it be ac
cepted and allowed by the town, at a 
legal meeting, called for that pm·pose. 

The two latter facts may be proved by 
the record; but the return of the select
men is not sufficient evidence of the no
tice. ib. 

4. Where a town way has been open
ed, publicly used, and acquiesced in, the 
legal presumption is, that the owners of 
the land were duly notified of its loca
ti1n. ~-

WILL. 
See CoNsTRUCTION 4. 

WITNESS. 
I. An arbitrator is admissible ns a wit

ness to testify the time when, and t1lfl 

circumstances in which, he niade his 
a,vard. Woodbury v. JV'jthJ/· 85 

2. Where the party objecting to a 
witness, on the ground of interest, which 
was acquired by a c,)'ntract entered into 
subsequent to his Jlwwledge of the facts 
he is brought to p1l•rc, is himself a party 
to the agreement creating the interest,or 
had any agency in ,.-,ausing it. to be cre
ated, the witness may be admitted to tes
tify, notwithstanding sl'<'h interest. Bur
gPss v. Lane Er al. 165 

3. In trespass qirnre clausum, 1
._..; , \ e 

deacons of a society of Shakers, for nJ. 
injury to the common property, the mem
bers of the same society are competent 
witnesses, on releasing to the plaintiffs 
their interest in the action, and receiving 
releases from the plaintiffs of all obliga
ti1on to contribute to the costs of the suit. 
Jlnderson v. Brock. 243 

4. In an action oftrover by an execu
tor for the conversion of goods since the 
decease of the testator, a legatee under 
the will is a competent witness, the event 
of the suit having no tendency to increase 
or diminish the assets. Carlisle v. Bitr
ley. 250 

5. Where a party who had contracted 
to furnish a quantity of goods, afterwards 
admitted another to aid him in supply
ing the requisite quantity, for which he 
was to receive the same price, and was 
paid accordingly ;-it was held that the 
person thus subsequently admitted was 
a competent witness for the party with 
whom he had contracted, in a suit 
brought by the latter to recover the 
price of the goods sold. Barstow v. 
(l-ray. 409 

6. The mortgagor, though not liable 
on any covenants in his deed, cannot he 
a witness for the mortgagee in an action 
brought to recover possession of the 
land; where the possession sought by the 
demandant would be a payment, pro 
tanto, of the debt. Howard v. Chad
bourne. 4.61 




