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YORK v. THE INHABITANTS

OF

PENOBSCOT.

If a notice to a towrt chargeable with the support of paupers, be defective in
not being signed by the overseers in their official capacity, or in not describing the paupers with sufficient precision; yet if it be understood and answer•
ed without any objections on account of its insufficiency, such objections are
thereby waived.

ASSUJvlPSIT to recover the expenses incurred by the
plaintiffs in the support of Betsey Thomas, and her two children.
It appeared that the overseers of the poor of York addressed a letter June 24, 1816, signed by Edward Simpson as one of
the overseers and by order of the board, to the defendants, in
which they stated that Betsey Thomas, an inhabitant of Penobscot, was supported as a pauper in York, and requested the de•
fondants to pay her past expenses and remove her. In this
letter they say they had previously written to the defendants
on the same subject, but had received no answer.
A second letter addressed to the overseers of the poor of
Penobscot, December 30, 1816, was written in the language of
the overseers of York, and contained the following passage;" We have written you twice that Betsey Thomas and her two
"children, inhabitants of your town, is chargeable in this town,
"and have not received any answer. from you. We hereby
'" notify you that the said Betsey Thomas is still in this town,
VOL, n.
'l
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and is chargeable/' But this letter was signed only with the
name of Edward Simpson, without any addition of office, or indication of the character in which he signed it. To this the
overseers of the poor of Penobscot replied by letter addressed
to the overseers of the poor of York, January 8, 1817, acknowledging the receipt of their letter of Decembei· 30,-denying the
receipt of any information relative to "Betsey Thomas and two
children,"-a.nd re:forring to a Irtter which mentioned the motheialone, as the only one they had recf'ivetl from the plaintiffs;-the letter thus alluded to being that of June 24, as ::ippeared by
a subsequent reference to some part of its contents. They
also suggest a method of removing the mother and children to
Penobscot, the latter of whom they express their intention to
bind out to some good master, and request information of the
amount of expenses for the support of the mother and children.
At the trial of the cause, the counsel for the defendants objected that here was no evidence of notice that the children
were chargeable, but the Judge who presided at the trial over1·uled the objection; and a verdict was taken for the plaintiffs,
subject to the opinion of the whole Court upon that question,
and to stand' or be amended accordingly.
t,

Wallingford, for tlie defendants.
The only letter written in an official character, is that of
June 24. The other is merely the letter of a private individual, not assuming to act in his public capacity, and therefore not
to be regarded in the cause.
The official letter mentioning Betsey Thomas only, there
has been no notice as to the children, and the verdict therefore
is erroneous to the amount furnished for their support.-

Lyman,for {he plaintiffs.
1. The notice of June 24, is substantially sufficient to inclade
the children, they being young, and dependent for nurture upon the mother. It cannot be necessary ever to na:ne the children in thes,e cases, where they are of too tender an age to be
removed from her immediate care.
2. The letter of December 30, is manifestly official, for it is
touched in the language of ·the overseers, and is signed by one
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of them; and it is not material in what part of the l€tter his
character or authority is expressed. Here it is apparent from
its whole tenor.
3. But the answer of the defend.ants, in which they do not
contest their liability to support the children, and propose arrangements for their removal and the payment of their expenses, is a waiver of any objection which might otherwise
legally exist, either to the form of the notice, or to its subject
matter. Westm,inster v. Barnardston, 8 Mass. 104. Bridgewate1·
'Vo Dartmouth, 4 Mass. 273.
MELLEN

C. J. afterwards delivered the opinion of the Court

as follows.
Two objections are urged against the instructions of the
Judge to the jury.
1. The letter of December 30, 1816, is not signed by Simp~
son as one of the overseers of the poor of the town of York,
nor in their behalf by their order.
2. No legal notice was given to the overseers of Penobscot
that the children of Betsey Thomas were chargeable to York.
As to the first point.--It appears that prior to June 1816, a
correspondence had existed between the overseers of the two
towns relating to Bets9y Thomas and one Hannah Bridges.-On
the part of York, Simpson was the correspondent, expressly act~
ing for the board of overseers.-He so signed the letter of
June 4th, 1816.-It is true his letter of December 30th, appears,
by what is said to be a copy of that letter, to have been signed
merely with his name, without the addition of his office, and h~
not stating himself as signing by order in behalf of the board.
Still he speaks in the plural number, in the language of overG
seers in regard to their official duties, and upon the subject of
his former letter, which was signed expressly by order of the
overseers. The overseers of Penobscot, well knowing the
character in which Simpson was acting, considered it as an qffi
cial letter, and on the 8th of January following answered it as
such : commencing with the address " Gentlemen" and direct~
ing their answer to the overseers of York.-These facts afford
strong reason to suppose, that the original letter in the posses~
sion of the defendants and which they have not thought prop
0
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er to produce, may have been, signed by Simpson as suggested
by the plaintiffs. But however this may be, after proceeding
in this manner, it is too late for the defendants to make this
objection with success.-The int~ntion of the law seems in
this particular to have been complied with.
As to the second point. It is clear that the notice given in the
letter of .lune 4, 1816, is insuffic"ient as it regards the children
of Betsey Thomas :---no allusion being made to them in that
ktter.-See the case of Bangor v. Deer-Isle, 1 Greenl. 329.--

It appears that no notice was ever received by the overseers
of Penobscot respecting the children, except what is contained
in the letter of December 30 ; and this is rather loose and uncertain in its language; sometimes speaking of Betsey Thomas as
chargeable,--then requesting the removal of Betsey Thomas and
her children, then again speaking of expense incµrred in supporting her,-not mentioning the children.
Notwithsurnding all this, the overs~ers of Penobscot seem to
have perfectly comprehended the meaning of the letter and to
have governed themselves accordingly in their answer of January 8th.-In this letter they deny having received any notice
l'especting the children, except what is contained in the one of
December 30 ; and then they request the removal of Betsey
Thomas and children to Penobscot by some convenient conveyance; and conclude by further requesting the amount of
expense incurred by Yorlc in the support of Betsey Thomas and
children, and express an opinion as t0 the best mode of disposing of the children in the service of some good master. Here
we find an acceptance of the notice, instead of an objection against
it on account of any informality or want of precision; and on
this ground, we think the instructions of the presiding Judge to
the jury were correct.-lt is perfectly clear that of itself, and
unconnected with the answer of January 8th, the notice must be·
considered as insufficient; and if no reply had been made
by the oversoers of Penobscot, or if such insufficiency had
been objected to, the defect in this particular would be
fatal to the action. But according to the cases of Emden v.
'1qugw;la, 12 .Mass. 307. and Shutesbury -o. Oxford, 16 Mass. 102,
the coTJduct of the dcfondants' officers, has cured the defect in
the noticy.--We must consider them by their answer of Jang..
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ary 8th, as waiving all objections to form and placing the claim
of the plaintiffs on its merits; or else of practising duplicity on
purpose to deceive and injure; which we are not disposed
to do.
We cannot suppose that the jury allowed any of the charges
for expenses incurred more than two years before the commencement of the action, because they were barred by lawand as more than two years had elapsed after the notice of the
30th of December 1816, and prior to the commencement of this
suit, we must presume the jury returned their verdict for the
amount which they thought proper to allow for expenses incurred during the two years next ½efore the action was commenced.
--In this view of the subject, we perceive no ground for a new
trial; and accordingly there must be
Judgment on the -verdict:.

THE INHABITANTS oF SANFORD v. EMERY.
fo an action upon Stat. 1793. ch. 59, sec. 15. [Revised Stat. ch. 122. sec. 22.]
for bringing into and leaving a pauper in a town where he has not a legal
settlement, the intent of the defendant is a fact to be found by the jury.
.And it is the unlawfulness of the intention which constitutes the offence against
the statute.
Where, upon trial of a cause, there is no proof except what is offered by the
plaintiff, and this is insufficient to warrant a verdict for him, the course is t9
direct a nonsuit.

Tms was an· action of debt, brought to recover the penalty
given by Stat. 1793, ch. 59, for bringing and leaving a pauper in
tqc town of Sanford, in which she had not a legal settlement, the
defendant well knowing her to be poor and indigent.
At the trial the plaintiffs proved by a letter of the defendant
that he knew the pauper to be such, and that under the be]ief that
she had a legal settlement in Sanford, he had brought and left
her at the dwelling house of one Allen in tMt town. They also
proved that she had resided in the family of Allen for several
,veelts previous to her departure from Sanford ;--th~t she had
been wandering about the country for about two weeks when

6
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the defendant returned her ;--and that when he brought her
back he was told that she was not supported there by the town
of Sanford, but that he might leave her with the family of Allen~
who was willing to take charge of her. She remained in his
family a few days only; and the plaintiffs offered to prove that
she immediately afterwards became chargeable to them, and
so continued to the time of trial. .1-1.llen ha<l made no charge to
Sanford for her support, and having known her many years,
was willing to have kept her at his own expense.
Upon these facts being proved by the plaintiffs, the Judge
directed a nonsuit, on the ground that the defendant liaving
been informed that Allen's house was her home, and having left
her there with his consent, the penalty was not incurred ; and
the question came before the whole Court on the plaintiffs' mo~
tion to set the nonsuit aside.
Burleigh, for the plaintiffs.

1. The language of the Statute is explicit, that if any person
shall bring in a pauper, &c. he shall incur the forfeiture. Its
origin is found in the provision of the statute of Elizabeth, that
each parish shall provide for the paupers found in it.
2. But if the intent of the defendant is to govern the case,
that should have been left to the jury, it being a fact of which
they are the sole judges. Aylwyn v. Ulmer, 12 Mass. 24. 6
Bae. llbr. Trial, D. Or, if the Judge was correct in assuming
the dP.termination of this fact, yet the evidence shews that the
defendant wel'i knew the pauper to be such, and brought her to
Allen's with the avowed expectation that she would there be
supported at the charge of Sanford.
C. Green, for the defendant.
The mischief intended to be remeclied by the statute is thf;
transferring of paupers from one town with the deliberate and
improper intentwn to make them chargeable to another ;-not
to punish those who might act from motives of humanity) or a
sense of justice and duty however mistaken,-but those who,
from interested views, might attempt to impose on other towns
burdens which the law had not created.. Greenfield v. Cush"
man, 16 .Maes. 393.
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Now here the intent was manifestly to return the woman to
her own home,-not to impose her as a pauper on a town to
which she did not belong. It was an act of kindness and mercy, and not of relentless avarice and corruption. And this intention was proved by the plaintiffs themselves.
Whether the intent is a fact for the jury to find or not, it is
not material in this case to inquire. The plaintiffs were nonsuit.ed, not because upon weighing the evidence the case was
with the defendant; but because they utterly failed to make
out, even prima Jacia, a case for themselves.
MELLEN C. J. delivered the opinion of the Court as follows,
at the succeeding term in Cumberland.
The question is whether, upon the facts reported in this case1
the defendant is to be considered as having incurred the penalty demanded.
In cases of this nature,- where there is contradictory testimony
as to the motives by which a defendant is actuated, it is proper
that the whole should be submitted to the consideration of the
jury. But where there is no proof, except what is offered by
the plaintiffs, and that is it)sufficient to justify a verdict in his favor, and in fact furnishes a legal defence, it is always proper to
direct a nonsuit.
On examining the facts before us, we think the action cannot
be maintained. For although the 22d section of the act of
1821, ch. 122, (being a revision of the statute of Massachusetts,
on which this action is founded,) is silent as to the motive with
which a person may carry a pauper into a town in which he has
not a legal settlement and there leave him; still the unlawfulness
of the intention is the essence of the act and gives it the character of an offence against the statute.-On this principle it has
often been decided in actions brought to recover a penalty for
sawing or disposing of mill logs belonging to the plaintiff; that
the penalty was not incurred, if the defendant took and carried
away the logs, really believing them to be his own. Such belief
negatived the idea of fraud, or any cri!I1inality of intention.-This principle is in accordance with the decision in the case of
Greenfield 'V, Cushman, 16 .Mass. 303.-In that case the Court
sanction€d the instructions which the presiding Judge had giv-
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en to the jury.-These instructions were ,~ that it was incum~
"bent on the plaintiffs to prove that the defendant knew that
"Rowland was poor and indigent; and that he carried or caus" ed him to be carried to Greenfield with intent to impose a
" charge upon that town."-In the case before us it appears from
the plaintiffs' own testimony ( and there was no other,) that the
defendant, under a belief that the pauper had a legal settlement
in Sanford, carried her to and left her at the house of one Allen
in that town by his express permission.:___It is true he was told
by Allen, before he left the pauper at his house, that he had
been misinformed as to her having been boarded at his house
by the town of Sanford; still it further appears that .11.llen never made any charge against Sanford, or any other town; for her
support in his family, prior to that time; and he declared he
never intended to make any charge on that account.-This
proof negatives the idea of an intention to impose a charge upon Sanford; and it also shews the irrelevancy of the proof offered, and rejected by the Court, to shew that she afterwards became chargeable.
For these reasons we are satisfied that the nonsuit was proper and ought to be confirmed.
Motion to set a.side the nonsuit overruled-and judgment entered

fat the defendant.

MAXWELL v. PIKE.
Where a town clerk inadvertently gave a defendant a false certificate, at••
tested as a copy of recod, in order to support his plea of infancy ; by reason of \Which the plaintiff was obliged to obtain a continuance of his cause to
the next term, prior to which the debtor died ;-it was holden that the town
clerk was liable to pay the plaintiff the damages occasioned by the delay
and continuance of the action.
Proof of the issuing of a commission of insolvency is the only competent evidence of the insolvency of a deceased defendant, so as to dissolve an attachment of his estate.

Tms was an action of trespass on the case, in which the plaintiff declared that on the 30th day of June 1818, one Humphrey
Scammon was indebted to him for goods sold ;-that the debt
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being unpaid, he sued out a writ of attachment October 26,
1818, and caused sufficient personal estate to be attar hed to
satisfy his demand ;-that at April term 1819, the cause came on
to be fried in the Circuit Court of Common Pleas, and the plaintiff proved the sale and delivery of the goods to Scammon, ahd his
promise to pay ;-that it became important (o shew the time of
the birth of Scammon ;-and that the defendant being town
clerk of the town of Saco, falsely and fraudulently gave to said
Scammon a false certificate under his hand official, stating that
said Scammon was born October 30, 1 797, and purporting to be
a true copy of the records of the town of Saco; whereas in
truth sai<l Scammon was born October 20, 1797, and so was the
. town record, then in custody of the defendant ;-that Scammon's
counsel offered said false certificate in evidence to the jury,
whereupon th~ plaintiff was obliged to move for and did obtain
a continuance of his action to the next term of said Court in
September following ;-but that in the vacation, viz. August 25,
1819, Scammon died totally insolvent, whereby the plaintiff's
attachment was dissolved and his debt lo5t.
At the trial of this action, upon the general issue, the plain ..
tiff proved his debt against Scammon, and his suit, attachment,
trial upon the plea of infancy pleaded by Scammon, the pro*
cluction of the false certificate to support that plea, its falsehood,
and its materiality to the issue, the true record being such as
would have proved him of full age at the period in question;and he further proved the continuance of the action from April
to September term; that in the interim the debtor went on a voyage to the West Indies, where he died sometime in August;and that the action was still pending in the same Court, for the
purpose of summoning in an administrator to defend it, but that
no administration had yet been granted upon his estate.
It further appeared that Scammon applied to the defendant
for the certificate, while he was engaged in his ordinary employment at his shop; which not being willing to leave to go to
his house and examine the record, he certified hastily, according as Scammon affirmed the truth to be.
The plaintiff then offered parol testimony that Scammon, when
he died, was poor and left no property; which was obje_cted to
as incompetent, but was admitted by the .Judge for the purposes
VOL. U.
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of this trial, subject to the opinion of the whole Court; and a
verdict was thereupon returned, by consent of parties, for the
plaintiff, for the entire amount 0f his debt ant! costs against
Scammon, and to be amended or set aside by the whole Court,
according to their opinion upon the facts reported as above by
the Judge who presided at the trial.

Shepley, for the defendant.
1. Parol testimony was incompetent to prove the fact of
Scammon's insolv~ncy, the fa.w having plain reference to evidence of an higher nature. The attachment of his goods is
not dissolved but upon his death, administration granted on his
€state, a representation made to the Judge of Probate that the
estate was insolvent, and a comm£ssion of insolvency duly
issued. This last is an indispensable requisite, and is matter of
which the record is the only e-cidence.
2. No commission of insolvency having issued, the plaintiff's
attachment is yet in full force on the goods of the debtor, and
the debt is abundantly secure. Of course the plaintiff has sustained no damage. The gravamen is the death of Scammon, not
the misconduct of the defendant. It is as if the legislature,
pending the action, had passf:'d a law dissolving all attachments,
and directing a distribution pro rata among creditors. There
the plaintiff would have lost his debt by the operation of a public law ;-here, by the act of God.
3. But if the loss were the result of any act of the defendant in combination with other causes, yet it is a result too remote
to bind him. He is answerable only for the natural and necessary, the probable and direct consequences of his act, which
the death of Scammon surciy was not. Thurston v. Hancock,
12 .Mass. 229.

Emery, for the plaintiff.
[He was about to argue upon the general questions presented
in the case, but was directed by the Court to confine his rE:marks to the question of damages alone.]
If the plaintiff shews that he is exposed to damage in· consequence of the defendant's misconduct, the defendant must be
answerable for its aitount, unless he can shew that the danger
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or liability has since been removed. Sheriffs of Norwich -v.
Bradshaw, Cro. El. 53. Bi-rd -v. Randall, 3 Burr. 1345.
And it is sufficient if the loss proceed from the act of the defendant. His penitence, his explanation, and his upright in~
tent, cannot avail him, unless they can be beneficial to the party
injured, which in this case they cannot. He gave Scammon a
false certificate, which enabled him to do mischief; when his
duty as town clerk required him to certify the truth at his
peril.-3 East. 599. Ogle -v. Barnes, 8 D. qr EJ. 188. Stat.
1795, ch. 41, sec. 1. Lincoln -v. Hapgood, 11 Mass. 350.
The case of Thurston v. Hancock, shews that foll damages are
recoverable whenever the plaintiff is not equally in fault, as
was the case there. Thurston did not recover full damages,
because he placed his house too near the verge of his land, thus
exposing it by his own act to the subsequent danger from excavation.
The cause being continued nisi, the opinion of the Court was
delivered as follows, at the succeeding term in Cu.mbetland.
MELLEN C. J.
It is admitted that the certificate which the
defendant signed as town clerk was false ; though it appears he
was not aware of it at the time ; and that a fraud was practised
upon him by Scammon. Still, as a certifying officer,he must be
answerable to the party injured by such false certificate; whether he signed it fraudulently, or through negligence in not examining the records and ascertaining the fact which he ought to
certify .-The plaintiff is therefore entitled to maintain the present action ; and the only question is, what is the measure of
damages.
The plaintiff contends that as he secured by attachment. on
the mesne process against Scammon, property sufficient to satisfy the demand against him ; and as Scarmnon died several
years since, and, according to the parol evidence in the case,
insolvent, he is entitled in this action to judgment against the defendant for the amount of the full demand, which, it is alleged,
is now lost to him~ As no administration has ever been grant..
cd on Scammon's estate, we have no legal means of knowing
whether his estate is insolvent.-Such insolvency cannot be
proved by parol ;-nor can any thing short of a commission of
i.nso]vency be competent proof of the disLolution of an attach-
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ment on the mesne process against the deceased, according to
the provision of the 32d Sect. of the act of 1821, ch. 60, and
to the case of Rockwood v • .11.llen, Exr. 7 Mass. 254.
'fhis principle being applied to the present case, it stands on
the same ground as it would if Scammon were now living; and
how could it then be contended that the plaintiff has lost the
benefit of his attachment and the amount of his demand ?-If
the cause had been finally decided at the April term, and in
consequence of the defendant's false certificate judgment
had been rendered in favour of Scammon, the plaintiff in this action would be entitled to full damages-nothing less would
amount to an indemnity.-But the only damage appearing is
thisj that in consequence of the false certificate produced at the
trial in April 1818: the cause was continued to September term
following, to obtain proof of its falsity.-This was a delay and
a damage to the plaintiff; for which he is entitled to the damages incident. t~ such delay.-If Scammon had not died before
Septembe1' term the cause would probably have been finally disposed of at that term.-But it has ever since been continued
for want of an administrator on the estate to answer to the
suit and defend it.-The defendant is not answerable for the
death of Scammon: nor for the delay occasioned by that or
any other cause, since existing.-On these principles the verdict'is incorr~ct and must be altered so as to stand for the dam~
ages occasioned by the delay and one continuance of the ac~
tion.-These damages are composed of counsel fees paid at
the .dpril term by the plaintiff; the travel and attendance of
himself and his witnesses at that term, and the expense of obtain..
ing them.-As soon as the counsel have ascertained th~
amount of these sums, let the verdict be reduced to that amount
and judgment be entered thereon.
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COOK v. BENNETT &

L.

Practice.-Where the defendants in an action of trespass plead severally, and
have several judgments in the Court below, from which the plaintiff appeals,
but neglects to enter and prosecute his, appeal in the Court above ; each defendant is entitled~ upon his separate complaint, tp affirmation of his own
judgment, independent of his co-defendant.

THis was a complai~t, for the affirmation of a judgment rendered in the Court of Common Pleas, in an action of trespass,
in which Cook, and another d~fe:,;idant had pleaded severally,
ar.d had obtained several verdicts and judgments, from which
the original plaintiffs Bennett ~ al. entered a general appeal to
this Court; but now failing to enter and pros~cute their appeal,
the original defendants filed each his sepa~ate complaint, .p.raying for the affirmation of his own judgment.

Goodenow, for the respondents, objected that the original defendants ought to have joined in one complaint:-

But THE couRT said that having pleaded severally, and obtained separate judgments for their respective costs in the Court
below, each is entitled to the affirmation of his own judgment
here, ind~pendent of his co-defendant.

GOWEN v. NOWELL.
Practice.-ln a hearing in chancery upQn a penal bond, it is the plaintijf 's duty
to shew how much is due in equity and gQo\l conscience.

IN debt on a bond with condition, and judgment rendered for
the whol~ penalty, th,e ~efendant prayed to be heard in chancery, and that execution might not issue for more than was due
in equity and good conscience, pursuant to the Statute. And a
question being made,' whose duty it was to prove what was the
amount equitably due,-THE couaT, after some co_nversati9n,
held the onus probandi to be on the plaintiff.
·
Emery, for the plaintiff.
Burleigh, for th~ d~fendant •
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HARPER & AL, v. LITTLE.
Where one, residing in a foreign country, authorized an agent here to sell lands
and give deeds in his name, such power became de facto extinct at the decease of the principal ;-and a deed made in his name by the attorney, after
the death of the principal, but before intelligence of it arrived here, was
holden to be merely void ; and an action lies against the attorney to recover
back the money paid.
Nor is the attorney estopped by such deed from claiming the land as heir, the
deed being not his own, for want of apt words to bind him.
If one assume to act as attorney without authority and makP. a deed in another's name, which is void, the deed is not therefore the deed of the attorney,
but the remedy against him is by a special action of the case.

THIS was a writ of entry upon the demandants' own se1s111,
and a disseisin by the tenant, and came before the Court upon
a case stated by the parties as follows.
William Jackson late of Balize in the province of Yucatan, and
father of all the demandants except Harper, who sued in right
of his wife, being seised of the demanded premises, March 25,
1811, made a general letter of attorney under seal to Harper,'
authorizing him, among other things, to sell, transfer and convey any real estate of his constituent in Portland, and in his
name to give deeds of the same.
Jackson afterwards died at Balize, .IJ.ugust 18, 1813, during
the w,1r between the United States and Great Britain.
Harper, not having heard of the decease of Jackson, the in,
tercourse with Balize being interrupted by the war, made a
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deed January 8, 1814, in his capacity of attorney to Jackson,
purporting to be a regular execution of the power, and to convey the demanded premises to the tenant, for the consideration of fifteen hundred dollars, which was paid by the tenant,
but never paid over by Harper to the executors of Jackson's
will.
Upon these facts the questions presented to the Court were1st. Whether the deed from Harper to the tenant was eff(i!ctual
to pass the estate ?-2d. If not, whether Harper was estopped
by the deed from claiming any part of the demanded premises?
If these questions should be resolved against the tenant, it was
agreed that the cause should stand for trial, the tenant claiming
the land under a sale for non-payment of direct taxes assessed
by the United States.

Greenleaf, for the demandants.
As to the first question ;-the ancient and general rule of law
is, that a power of attorney expires with the life of the constituent. Lit. sec. 66. Co. Lit. 52. b. 181. b. 1 Bae• .11.br• .11.uthority, E. And the only exception is where the power is coupled
with an interest, or where the instrument conveying the power,
conveys also to the attorney a present or future interest in the
land. Bergen Bennett, 1 Caines' Gas. 3. But the present case
not being within the exception, must be governed by the general rule.
As to the estoppel ;-if one act merely as the attorney of another,
he does not prejudice himself. 1 Com. Dig. .!lttorney, C. 6.
Here the power was apparently sufficient, and the deed regularly
made in pursuance of it, and within its terms, and purporting to
be the deed of the constituent ;-but he being dead, the deed is
merely void. It is not like the case of an attorney assuming to
act, but nut using apt words to bind his constituent; for there,
not being the cleed of the principal, it might be the deed of the
attorney.
Further, estoppels must be reciprocal, and bind both parties.
4 Com. Dig. Estoppel, B. Brereton v. Evans, Cro. El. 700. 1
D. ~ E. 86. But here the deed heing merely void, the tenant
has a right of action against Harper, to recover back the whole
purchase-money, and one is now pending for that purpose, If,

,!.
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therefore, Harper is estopped, he loses both the land and the
money.

. Todd and Longfellow, for the tenant.
When an agent is once vested with competent authority to
act for his principal, all such acts must be binding on the principal and his heirs, until notice of a revocation actually given
to the agent. Unless the law, from an honest policy, does thus
support agencies, there can be no faith. in them. The inconveniencies to the commercial world would be extreme; and this
too, 1n cases where they are most necessary. But the law is
not open to this reproach. When a power is revoked by the
death of the constituent who resided in a foreign country, the
Jaw will support all bona fide acts of the agent, untH notice
of such revocation by the act of God, as in cases of revocation by act of the party, or operation of law. Co. Lit. 55 b.
2 Bl. Com. 122. Salt v. Field. 5 D. o/ E. 215. Chitty on bills
~7.
But all the heirs of the constituent ought to be estopped by
the power authorizing the deed, where the death of the constituent intervenes between the execution of the power and the
making of the deed, in the same manner and for the same
reason that the principal would have been estopped if living.
And this seems to be within the text law of estoppels. Co. Lit.
352- a. Butler's note, 342. b. They are also rebutted, either by
the implied warranty arising from the act of their father in giving the power. or by an express warranty arising from the
words in the power-" ratifying and confirming," &c. Co. Lit.
365. b.
The power and the dee<l may, for the purposes of justice, he
considered as one conveyance, transferring the land from Jackson to Harper for the purpose of being convey€d to the tenant;
and the deed from Harper may be considered as delivered by
Jackson at the time 11e delivered the power. For the Jaw will
adopt and maintain a fiction to support justice, though not to
overthrow it. Co. Lit. 342. b. B11,llcr's note, 298. Sullivan v.
:Montague, Doug. 112.
Here also the tenant was induced by the act of Jackson to
part with a ful] consideration for the premises demanded. The
power, quoad hoc, is as irrevocable by the heirs of Jackson, as
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his act in making the pmver would have been ;-and the law
will do the same justke by estopping the heirs, as the Chancellor would do by compelling releases, the rule both at law and
in equity being the same. Rex v. Bulkeley, Doug. 2-93. Jackson v. Veeder, 11 Johns. 169.
But whether the heirs are estopped, or not, another principle
applies to Harper ;-for if the clced he assumed to execute is
not the deed of his principal, the law treats it as his own, against
which he can neither clai~ nor aver. Banorgee -v. Hovey, 5 Mau.
11. Hatch v. Smith, ib. 52. Sumner v. Williams, 8 Mass. 199.

Greenleaf, in reply.
There is a difference between a revocation by the death of
the constituent and by his own act while living. In the former
case the land descends immediately to his heirs ;-in the latter, not. Moreover, the case of this tenant is not different from
that of every other party contracting; since the uncertainty of
human life is the paramount law of every human contract.
The agent acting at a distance from his constituent, by virtue of a written power, has no greater authority than if, being
present, he was requested to guide the hand of the principal in
the act of signing the deed. In both cases it is the deed of the
principal, if he be living ;-otherwise not. In both cases he
would have intended to convey, but died re infectd.
Nor ought the heirs to be estopped. Admitting that they are
bound whenever their ancestor is bound ;-yet here they aver
nothing against his deed, but a fact independent of it. They do
not deny that he made the power,-but they affirm that he died
before any act was done under it.
The cause, after this argument, which was had at November
term last, being continued for advisement, the opinion of the
Court was now delivered by
C. J. The principal question, if not the only one,
in this cause, is whether the deed made by Harper under the
power of attorney from Jackson, operated to pass the estate to
the tenant according to the intention of all concerned : or, in
other words, whether the death of Jackson before the execution
:MELLEN
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of the deed though unknown to Harper and Little at that time,
was such a determination of the power of attorney as to render
the deed void and ineffectual as a conveyance of the estate.
It is admitted that a revocation of a power not coupled with
an interest, will not defeat and render void those acts which
are done in pursuance of it, and prior to notice of such revocation being given to the attorney.-Authorities are clear and
direct on this point. The tenant contends that the same principle is applicable and ought to prevail in case of the determination of a power of attorney by the death of the constituent;
such death not beiflg known at the time of the execution of the
conveyance made pursuant to such power ;-though he frankly
admits that no case can be found which establishes that principle.-This very circumstance goes far towards shewing the
legal distinction existing between the two cases.-In the cas<t of
a revocation, the power continues good against the constituent, till
notice is given to the attorney; but the instant the constituent
dies, the estate belongs to his heirs, or devisees, or creditors;
and their rights cannot be divested or impaired by any act
performed by the attorney after the death has happened; the
attorney then being a stranger to them and having no control
over their property. In Watson v. King, 4 Carnpb. 272. it was
decided hy lord Ellenborough that a power of attorney, though
coupled with an interest, is instantly revoked by the death of
the grantor : and an act afterwards bona fide done under it by
the grantee before notice of the death of the grantor is a nullity.
The counsel for the tenant has contended that the power and
the deed ma<le in pursuance of it, constitute but one act. Still,
this one act was not completed till months after Jackson's death,.
and is equally ineffectual on this hypothesis. The deed is
therefore ineffectual to pass the est8te.
1
But it is further urged that as Harper, the attorney, who
made the deed in that capacity, is a demandant in this action
in right of his wife, who is one of the children and heirs at law
of Jackson, he is estopped hy the deed l1e has made to deny his
own authority at the time of making it, and thereby UP.Stroy the
effect of the conveyance; and that so the deed is good by esQ
to_ppel against Harper, one of the demandants, and bars thif-t
3ction.-
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This argument deserves examination. It may be observed
as a correct prin~iple of law, that Harper is not estopped by this
deed, unless it be his deed; and, of course, unless he is bound
by it.-In order, therefore, to shew that Harper is estopped by
the deed made by him as attorney to Jackson, it must be established as law that it is his deed.-It has been stated by the
counsel for the tenant as a settled principle of law, that if A.
make a bond, for instance, as the attorney of B., when, in fact,
he is not his attorney, it shall be considered the bond of A. and
bind h,im.-Some cases have been cited in support of the position.-We appreher.d this proposition is to be considered as
subject to several limitations; and that it is not correct in the
latitude in which it is advanced.-Before investigating this
point, it is proper to remark that the deed in question is made
in the most correct and proper form.-From beginning to end
it is in the name of Jackson the principal.-He speaks in the
first person throughout.-He grants-he covenants--and his name
is subscribed and his seal affixed to the deed. All this is done
by Harper as the attorney of Jackson.-In what part of the
deed does Harper undertake to grant or covenant for himself?
Can the Court grant or covenant for him? Or subject him to
the consequences of having so granted or covenanted, when an
inspection of the deed at once negatives these questions ?-No
ma.n can aver against a deed or explain or contradict it.-And
can a Court, in construing a deed proceed on a different princi~
ple ?
To establish the doctrine contended for, the counsel for the
tenant has cited the case of Ba,norgee v. Hovey~ al. 5 Mass. 11.
-In that case Smith was part-owr;er of a vessel with the de.,
fondants and ,vas also supercargo.-He borrowed money of
the plaintiff nnd gave a bond to secure the payment, and signed
and sealed it for himself and thP- other owners, naming them.-And by the bond he undertook to bind himself and them for the
p~yment.-The Court decided that Smith had no authority to
give the bond ; it did not bind the other part-owners, but it
bound him.-And why should it not ?-He made the bond in
his own name, and actually bound himselj.-Sn far the bond was
valid, but no farther. In the case of Hatch v. Smith and trustee, 5 .Mass. 42. it does not appear how the release was execut•
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ed, whether in the wame of the principals, or in his own name.-Besides, no definite opinion is given. Sedgwick J. says,'" if the
'' attorney was not duly authorized, it must be his deed : and if
"not directly a release to Smith, it must be construed as a cove" nant for his security.-But we are all of opinion, that as this
"case is before us, we ought to presume that when one undertakes
"to act as attorney and did so act, he was duly authorised."The principle of law is much more clearly statE'd by Parsons
C. J. in the case of Tippets v. Walker cy al. 4 Mass. 595.-That
was an action of covenant b.roken founded on an agreement entered into by the defendants as a committee of the Directors of
the Middlesex turnpike corporation. In witness of the contract and its terms the defendants set their hands and seals.-Tho
Chief Justice says, " the decision of this cause must therefore
"depend on the construction of the <leed.-If the defendants
,~ have by their deed personally undertaken to pay, they must be
"holdcn.-In the agreement, the defendants have not (if they
" had legal authority) put the seals of the directors or the seal
~" of the corporation, but have put their own seals; it is therefore
'' their deed.-An<l if it is not their covenant, it is not the cove" nant of any person or corporation."-Again he says, "The
"corporation are therefore not bound by this contract. The
'' contract before us is a contract of some individuals for others:
" if they have bound themselves they must look to their prin" cipals for indemnity-but they have expressly bound them-

,~ selves."
In the case of Long v. Colburn, 11 Mast. 97. the defendant
signed the note declared on in the foIJowing manner, viz. '· Pro
Wm. Gill, J. Colburn"--And the Court decided, that unless.
Colburn ha<l authority from Gill to make the note, Gill could not
be bound by it: and if he had no such authority, still it woulr1
not bind Colburn; because he did not promise; and that the only
remedy against Colburn was by a special action on the case for
the deception and injury. In the case of Ballou v. Talbot, 16 Mass.
461. the defendant signed his name to the note declared on, adding thereto the words " agent for David Perry."-The Chief
Justice in giving the opinion of the Court says, "It is obvious
"from the signature that it was neither given or received as the
"defrndant's note," an<l the Court observed that the remedy
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against Talbot must be a special action on the case for the injury occasioned by his assuming the characte,r of attorney.
Justice as well as str·ict law seem to require that such should be
the decision with respect to the deed under consideration. Suppose that in this case Harper had paid the price of the land,
which he had received of Little, over to Jackson, by remitting it
to him before knowledge of his death, and his legal representatives had received it ;--or suppose he had accepted Jackson's
draft for the amount :--and suppose that Harper's wife were the
only child and sole heiress of Jackson: now, would it not, in
such case, be unjust that the dee<l in question, executed with
good faith and in full confidence that the authority which had
been given was not determined, should operate as an estoppel
against Harper-deprive him of all his interest in the land-and le:we him liable to pay the draft according to his acceptance, or recover back the money, if paid, from the representatives in the best manner he could ?--In the present case, the
deed being void, an action lies for Little against Harper to re•
cover the same back again.-The law is just in giving a remedy
where there is a right.--It gives an action against a debtor or
a wrong doer and subjects him to a judgment for competent
damages: though it never insures his solvency or the eventual
payment of the damages.--Our decision may operate severely
on the tenant, and he may unfortunately lo5e all he has paid
for the estate as well as the estate itself: if so, we can only lament his misfortune, but cannot change legal principles in order
to avert it.
In the case of Stinchfield -v. Little, 1 Greenl. 231. there
was a full and regular power delegated to Little, to make the
deed; but he made it in his own name : and not in the name of
the Pejepscot proprietor.~~--It was therefore not thei1· deed; but
his own.-In the present case, the deed made by Harper is good
in point of form, but void for want of power in him to make it:
and as in no part of the deed he has bo'blnd himself, the remedy
against him must be by another form of action.
Upon the facts stated in the agreement of the parties, we
are of opinion that the action is in law maintainable :--but as it
is suggested that the tenant has another defence on which he
relies, grounded on a sale of the demanded premises under the
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law of the United States by one of their collectors of direct
taxes, the c:rnse must stand for trial that the merits of that dem
fence may be investigated.

PORTER v. NOYES.
ff there be a contract for the sale of lands, and the bargain or agree to '' make
a warranty-deed,free and clear of all incumbrances,'' this agreement is not
satisfied by the making of a deed with covenants of general warranty and
freedom from incumbrances, unless the grantor had the absolute, entire and
unincumbered estate in the land at the time of the conveyance.
And if the bargainec consent to accept a deed not knowing that the land is incumbere<l, he is not bound by such consent, but may afterwards refuse on
discovering the incumbrance.
An inchoate right of dower is an existing incurnbrauce on land ; and not a
mere possibility or contingency.

Tms was an action of assumpsit for the non-performance of
an agreement to purchase a farm of the plaintiff, lying in Boxford in the Commonwealth of JWassachusetts.
At the trial, which was upon the general issue, the plaintiff
relied for proof of the agreement, upon certain letters written
to him by the defendant. From these it appeared that the
treaty for the purchase commenced as early as No·cember 1818,
--that the defendant had offered 2200 dollars for the farm,-to pay 800 dollars on the first of April following, to clear off a
mortgage outstanding, and to pny the residue in Jl,fay,-that he
should not want possession till the first of April following, about
which time he supposed the deed would be ready for delivery,
-that he wished the plaintiff to bring the deed in person, or
send it to Joseph Hovey's or to another place,--and wished the
house to be cleared by the first of April ;-adding, in his last
letter, '- If you accept of that offer, 'you shall make to me a
warranty deed, free and clear of all incumbrances."
Hovey testified that the deed was sent to him in April bearing
date Jl,Jarch 29, 1819, ahd that the defendant, when notified of
this fact, agreed to accept it, and made no objection on account
of the lateness of the time.
The counsel for the defendant hereupon objectPd that it was
incumbent on the plaintiff to have tendered or sent a deed to

r
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one of the places designated, on or before the first of April.
But the Judge who presided at the trial overruled this objection.
The counsel then urged,-1 st. that the title ,,was not in the
plaintiff, but in N. C'!lfin, at the time when the conveyance was
to be executed ;-2. that if Mr. Giffin had conveyed his estate
to the plaintiff, yet that Mrs. Cqffin had an inchoate right of
dower which was not released ;--3. that one acre of the farm
was sold February 13, 1818, to Moses Bass for non-payment of
the United States' tax for 1816.
It appeared that Coffin original_ly bought the farm at a saJe
made by the administrator of the estate of Moses Porte,· deceased, April 26, 1815, and conveyed it to the plaintiff by his
own deed dated May 3, 1815, and recorded April 15, 1~9 :-and that he exercised no acts of ownership over it after the date
of his deed to the plaintiff, it being in the possession of the
plaintiff's brother and tenant, who also w::is the administrator.
It also a ppeare<l that an acre of the land was sold for the direct tax, as alleged, and that the plaintiff redeemed it October
28, 1819.
Intending to reserve, for the ronsideration of the whole
Court, the question whether these farts amounted to a sufficient
defence, the Judge instnwted the jury to return a verdict for
the plaintiff; which was to be set aside, or stand, according to
the opinion of the Court upon the whole case, reported by the

.Jmlge.
Longfellow, for the defendant.
1. The time fixed for performance, so far as it can be collected from the defend1nt's letters, was the first of April, at which
time it was the duty of the plaintiff to have tendered the deed;
--but failing to do this precedent duty on his part~ the defendant is not liable. Sugdcn's law of Vendors, 205_, 210, 265.
2 Comyn on Contr. 52, 53. 1 Selw. N. P. 160.
2. But before the defendant was compellable to take a deed,
the plaintiff was bound to exhibit a good and indefeasable title
to the land. It was of the essence of the contract that the
plaintiff should convey such a title,-not that the defendant
should receive a deed and resort to the remedy on his covenants, for this remedy might be fruitle:ils. Yet here the only tit1P
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on record at the time of tender was the conveyance from
Moses Porter to Mr. Coffin. Long after this the plaintiff registered his deed from Coffin, the existence of which the defend ant
had no means of proving, and did not even know.
3. Yet if the title on record had been in the plaintiff, the defendant would not have been bound to receive the deed, the
land being under incumbrances. The right of dower in Mrs.
Coffin, though not perfect, was yet an existing incumbrance, sufficient to justify the defendant in refusing to part with his money.
And the same may be remarked of the sale of a part for nonpayment of the direct tax. It constituted indeed but a small
incumbrance, but the rule applies equally to all, the reason, in
everJ:,case, being the same.

Whitman, for the plaintiff.
The defendant's first position is sufficiently refuted by the
evidence ; for when the deed was offered to him in the latter
part of April, he did not object that it was out of time ;--on the
contrary he agreed to accept it.
Nor was here any want of title in the plaintiff, since the deed
from Coffin to him must have been on record at the time when
the defendant saw and perused the deed offered by the plaintiff.
As to the right of dower in Mrs. Coffin, if the doctrine contended for by the defendant were good law, yet it is not applicable to this case ;-1st. because when the deed was offered to
the defendant he did not make this objection, but consented to
accept it ;--2d. because the plaintiff's brother and agent, who
also was administrator, was constantly in actual possession of
the land.
But the inchoate right of dower is a possibility of incumbrance too remote and uncertain to be regarded by the law;-because, 1st. the wife may not survive the husband,--2d. if she
survive, she may never claim the land,--3d. the husband may
make other provision for her by his will, which she may accept
in lieu of dower.
As to the direct tax and the sale under it, this was not an
adverse title, but only a lien; and whatever may be the law re•
specting an adverse title to lands intended to be conveyed, yet
no lien was ever considered as an obstacle to the conveyance,
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or as forming any valid excuse to the party refusing to purchase.
It was enough that the plaintiff offered to convey with warranty,
since this was all he was bound to do. The defendant was
bound to accept such conveyance, and take his remedy, if he
was injured, on the covenants in his deed.
The cause being continued after this argument, which was
had at November term last, the opinion of the Court was now
delivered ~s follows, by
WESTON J.
The terms of the agreement, for the non-performance of which this action is brought, are principally to be
found in the letter of the defendant, bearing date the twentyseventh of January 1819, which is referred to, and makes a
part of this case. In that letter, the defendant proposes to pay
eight hundred dollars by the first of .!lpril following, to pay off
a mortgage, with which the premises were incumbered, and the
residue of the purchase money, the amount of which is to be
ascertained by a reference to other written evidence in the
case, was to be paid in the succeeding month of .May. And he
adds," if you accept of the offer, you shall make me a warranty
"deed, free and clear of all incumbrances." In another part
of the letter he states, " I shall want to move there by the first
" of April, and if I have the farm, I shall expect you to clear
" the house at that time; if you do accept the offer which I
" make you now."
The terms proposed in this letter were accepted by the plaintiff.
It cannot be understood to have been 'the true~ intent and
meaning of the parties, that on the one hand, the defendant
was to pay the eight hundred dollars, and to extinguish the
mortgage, without receiving his deed, relying upon the agreement only of the plaintiff to execute it; or that, on the other,
the plaintiff could be holden to make and deliver the deed and
to part with the land, upon the personal security of the defendant for the payment of the eight hundred dollars, and the
cxtinguishment of the mortgage. The respective stipulations
of the parties, except the payment of the residue of the purchase money in .May, must then be deemed to have been dependant or concurrent.
Thorpe v. Thorpe, 1 Salle. 171.
Goodison -v. Nunn, 4 D. q, E. 761. Glazebrook_ 'l'. Woodrow,
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w E. 366. Johnson ·v. Reed, 9 .Mass. 78. In order to
entitle himself to this action 1 it was therefore incumbent upon
the plaintiff to aver and to prove a performance, or an offer to
perform the conditions on his part. This it is insisted he has
not done; and various objections are, upon this ground, urged
against his recovery in this action. From the view WE: have
taken of the case, it has become unnecessary to notice them all.,
One of the conditions imposed is, that the plaintiff should
convey hy deed of warranty, free of incumbrances. It may
he urged that this condition is satisfied by a covenant in the
deed, that the premises were so; but we are of opinion that,
npoP a fair construction of the terms used, the defendant prescribed it as a condition, that they should be in fact free from
incumbranccs. At the time that the plaintiff tendered his deed,
jt appears in the case, that the wife of Nathaniel Cc1Jin had an
:inchoate right of dmvcr in the premises. If this was to be
deemed an existing incumbrancc, the plaintiff is not entitled
to claim damages of the defendant, for the non-performance of
the agreement on his ll:.ut. And we arc of opinion that it must
be so consideredIn the case of Jones v. Gardner, 10 Johns,. 266. which was
upon an agreement for the sale of real estate, the plaintiff, upon
certain specified conditions, was to give to the defendant
,~ a good and sufficient deed in law to vest him with the title of
"the said farm of land, with the appurtenances." The defendant, not having fululled the stipulations on his part, was called
upon to answer in dam3grs for the non-performance. The
plaintiff had executed and tendered a deed to the defendant,
hut his wife had not therein released her dower; and this was
deemed a suiucient objection to his recovery in that action.
The title, isay the Court in their opinion, which the plaintiff had
stipulated should vest by his deed in the defendant, "meant the
"legal estate in fer, free and clear of all valid claims, Jicns,
"and incumbrances wh3tsoever. It is the ownership of land,
~, the d01ninium dir1;ctwn et absoluturn, without c:1ny rightful par" ticipation by any other person in any part of it. If the plain~, tiff's wife had a contingent life estate in one third part of the
•~ farm, the defendant had not a clear and absolute title. If
~ this claim of dower was not inconsistent with the title to he
8 D.
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"vested in the defendant, it would be difficult to maintain that
"any othH life estate in the same in reversion or remainder, or
'' a!1y judgment or other lien thereon would be incompatible
'"with it; and the title might thus be embarrassed and weak" ened, until it had lost all its value and strength."
This respectable authority goes the full length to establish
the position, that an inchoate right of dower is an existing in~
cumbra~ce; and not a mere possibility or contingency, which
is to be deemed an incumbrancc only when it becomes consum~

mate.
It is however insisted by the plaintiff's counsel, that as it ap. .
pears from the deposition of Joseph Hovey, which is referred to
in the case reserved, that the defendant in the month of April
1S 1J, a,:;reed to accept the deed made by the plaintiff, and
macl(' no objection on the ground of incumbrances, he must be
consitkred as having waived all objections of this sort. But it
does no~ appear that he then had any knowledge of the existence of an inchoate right of dowe1· on the part of .Mrs. Cojfin.
He might not know that Coffin had a wife living; and if he did
he might believe that Mrs. Coffin had released her right of
dower in the deed from her husband to the plaintiff; it not appearing that he had any means of ascertaining the contents of
this deed until after the fifteenth of the same month of April,
when it was first received for registry. Certainly nothing short
of the most express waiver, with a full knowledge of the existence of the incumbrance, could remove this objection; and
it may be doubted whether even this, if done by parol, could
have that effect; inasmuch as by the statute of frauds, the
agreement for the sale of real estate, by the party to be charg~
cd, must be in \vriting. To suffer therefore the terms and legal
effect, of a written agreement of this sort, to be changed or
modified by any subsequent parol agreement between the par~
ties, might be deemed a violation of the salutary provisions of
1.hat statute.
Being satisfied that the plaintiff stipulated to convey, free of
-encumbrances, and this stipulati0n not having been complied
with, hy reason of the inchoate right of dower on the part of
Jfrs. Ceffin, the non-performance of the <1grecmcnt on the part
of the defendant, in the opinion of the Court, was thereby ex"
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cused. It results therefore, that the verdict, which has bee°:
returned in favour of the plaintiff; must be set aside, and a new
trial granted.

THE INHABIT ANTS

oF

BRUNSWICK

'V.

TnE INHABITANTS

OF

LITCHFIELD.

'Where the marriage of a female pauper was rendered valid by the operation,
of the Resoli:e of March 19, 1821, it was holden that her derivative settle':'
ment, thus gained, could not operate to oblige the town, thus newly charge:!
with her support, to pay for supplies furnished prior to the passage of the
Resolve.

Jl.ssumpsit to recover monies expended by the plaintiffs for
the relief and support of .Mehitabel Potter and her children,
whose lawful settlement was alleged to be in Litchfield.
In a case stated by the parties, it was admitted that the pan~
pers had no other settlement in Litchfield than was derived
from Robert Potter, the supposed husband of said Mehitabel and
father of her children, who, it was conceded by the defendants, was settled in Litchfield.
It also appeared that Robert and Mehitabel both resided in
Brunswiclc in 181 O, where their intentions of marriage were
duly entered and published ;-that they were competent to
contract marriage ;-that in April 181 O, their marriage was solemnized by one Adam Elliot, tl~e rnil)ister of an unincorporated
church or society of free-will--baptists in that town, licensed and
ordained according to the rules of that communion, and claiming and exercising the right to join persons in marriage ; of
whose society the parties were then members.
And the question was, whether this marriage was valid, either
by the general laws regulating marriages, or by force of a Resolve passed .March 19, 1821, while this action ,vas pending.
This Resolve, among other things, provides-" that all mar,: riages whil:h have been solemnized within this State by min,. isters of the gospel, who were not stated and ordained minis,. ters of the gospel, between parties competent by law to con~
" tract marriage, and whose intentions of marriage were legally
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~- published, shall be deemed and taken, and are hereby de" cL:ired to be good and valid in law, to all intents and purpos" ( s; and the c hilJren of parties thus joined in marriage, shall
,~ ncd are hereby declared t.o be entitled to all the privileges
" aud immunities, to which children of parents who have been
"j:)1,1ed in marriage by stated and ordained ministers of the
"[;uspd, or Justices of the peace, are or may by law be en" jrk<l: Provided however, that this resolve shall not be deem..
"rd to extend to those, who, having been joined in marriage by
'"nny minister of the gospel not legally authorized, have since
"separatC'd, and one of the parties has been legally joined in
"marriage with another person; but the children of the first
" marriage shall be considered, to all intents and purposes, le~
'' gitimate."
The argument was had at November term 1821, after which
the cause was continued to this term for advisement.

Everett, for the plaintiffs.
1. The marriage was valid by the laws in force at the time it
was solemnized. Under the impression that marriage was a

divine institution, persons entering into that relation formerly
regarded the ecclesiastical character of the person officiating
at the solemnity, rat.her than his civil powers ;-and hence it
ha5 been deemed sufficient if he was ordained after the usages
of his own sect. The Statute 1786, ch. 3. does not require that
he should be settled over the town ; but it enables " every stated
G• and ordained minister of the gospel 1·n the tmvn, district, par" ish or plantation ,vhere he resides," to solemnize marriages.
The use of the term plantation, in which it is believed no corporate parish existed at the time of the passage of the statute,
shews that the legislature did not look to the powers of the society to which the minister might officiate, but to the clerical
character of the man himself.
2. But if not valid by the existing laws, yet it is r~ndcred so
by the Resolve of March 19, 1821. The case is clearly both
within the terms 'of the Resolve, and within the mischief it was
designed to remedy. The number of such marriages was ve1·y
· great~ and rapidly increasing. And it was in the power of o.
vast number. of men to. aba,ndon their wives and cast their
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offspring on the world exposed to the evils of illegitimacy. For
this alarming danger it was the duty of the legislature to pro•
vide a remedy, and such was the purpose of the resolve.
If the intent of the legislatm·e, thus manifest and clear, cannot be carried into effect in the present case, it must be either
1st. because, on principles of natural :rnd common right, retrospective laws cannot be obligatory ;-or 2d. because they arc
unconstitutional.
As to the first objection.

The law, deducible from various

sources, is, that the legislature may, in doubtful cases, for equit~
able purposes, or to correct mistakes, pass remedial statutes,
general and reciprocal iu their import, but having, upon public
corporations, a retrospective effect.
1 Bl. Com. b. 1. ch. 2.
Bae. Abr. Statute, E. Rex v. Northfield, Doug. 661. There i~
high authority on this point in the amendment to the Constitu~
tion of the United States proposed by Jl,fassachusetts in 1 793,
which had a retrospective effect on suits then pending against
a State. Tucker's Blaclcst. Vol. 1. p. 153. note. Hollingsworth~:

al. v. Virginia, 3 Dall. 3 78.
As to the second objection.

The legislature is, in the first inQ
stance, the proper judge of its own powers. It is only in extreme cases that the Courts will refuse to execute its acts.
/ldams v. Howe, 14 Jllass. 345. And the legislatures of this
State and of .Massachusetts have uniformly acted on the right to
pass remedial laws however retrospective in their effect. Stat~
ute 1808, ch. 82. Resolve, February 12, 1819, &c. [Here the

counsel cited a large number of acts and resolves of both
States of the kind in question.] Jl,filjord v. Worcester, 7 Nass.
56. Kendall v. Kingston, 5 .ll!fass. 534. Blanchard v. Russel,
13 Mass. 1.
The constitutional objection derives its force from the clause
'prohibiting the passage of ex post facto laws, and those impairQ
ing the obligation of contracts. But this Resolve is not ex post
facto, but retrospective. Calder~· ux. v. B1-tll ~ ux. 3 Dall. 386.
1 Bl. Com. 4G, 91. And the latter branch of the objection was
nc"/er held to apply to general laws remedial and confirmatory
in their nature. Lock, adm'r. v, Dame ~ al. 9 Mass. 363. Dartm,outh College v. Woodward, 9 Cranch 43. Call v. Haggar, 3 ./J;lass.
,;30. Walter ,.v. Bacon, id, 463. Patterson v. Philbrook, 9 Mass.
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151. Holbrook -v. Finney, 4 Mass. 566. Bacon v. Callender,
G~Mass. 309. Foster al. v. The Essex Banlc, 1 G .Mass. 270, 273.
Moreover it should be observed that the Resolve in question
rather affects the evidence of the contract of marriage, than
the contract itself; which was already a contract made be ..
tween the parties, and binding in foro conscientice.

w

Orr, for the defendants.
A single reply is sufficient to the authorities cited for the
plaintiffs. They do not apply to the case ;-for in none of
them is it found that the responsibility of one corporation was
transferred to another.
The supplies were all furnished prior to the passage of the
Resolve; at which time Brunswick, by the existing laws, was
bound to pay for them ;-and the defendants were not. The
true question therefore is, whether the legislature have authority to change a legal obligation from one party to another, without the consent of the party thus charged?
1. As to the legality of the marriage by virtue of the laws
then in force. It was necessary by Statute 1783, and such has
been the construction, that the person officiating should be regularly ordained over some corporate parish in the town where
he residerl and where the marriage was solemnized. And similar to this is the law in England, where the cases of settlement
derived by marriage will all be found to turn upon the authority of the person solemnizing. There he must be in orders, and
the marriage be had in strict compliance with all the forms of
law. Salle. 119. Rex v. Inhabitants of Luffington, 1 Wils. 74.
Rex v. Inhabitants of Northfield, Doug. 658. Rex v. Inhabitants
of Hodnett, 1 D. <-Y E. 96. And these cases shew that where
the marriage is not lcgal 1 no settlement is derived from it.
2. The case is not within the provisions of the Resolve. It
does not legalize marriages solemnized by persons not authorized by law. Nor is there any necessity that this novel exercise of power should be enlarged by construction. It speaks
of marriages which have been solemnized within this State, by
which may be intended such as have occurred since the organ ..
ization of the State as a separate sovereignty; and nothing
mores
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3. But if the Resolve by its terms should be understood to
reach the case, yet it contravenes the provisions of the Constitution, and is therefore void as to the present question. It impairs the obligation of contracts. The duty of one tmvn to
support its poor, has its corresponc1ing right in other towns,
who may advance them supplies, to remuneration. 1\nd this
is founded in tacit contract, declared by law. The contract is
with the State, as trustee of all partirs beneficially concerned.
The law is the same respecting the oblig~1tion to support schools,
and to repair highways, &c. And these cannot be transferred.
Here was an obligation imposed by existing laws on the inhabitants of Brunswick; and the ground taken by them is, that the
legislature, by a single act of arbitrary power, have removed
this obligation from them, aJ1<l imposed it upon the defendants.
Such a construction, it can hardly be supposed, the Court wiH
be ready to admit.
MELLEN

C. J. now delivered the opm1on of the Court as

follows.
According to the case of .Milford v. Worcester, 7 .Mass. 56.
the supposed marriage in this case was void : and for the purpose of confirming that and many other supposed marriages solemnized under similar circumstances, the Resolve of March 19,
1821, was passed.--Without question, it was dictated by the
best intentions and will be productive of very salutary consequences. Neither is it liable to the objection of uncunstitutionality, as it respects all those legitimate objects of legislation which were in view and to which its application was contemplated.-But we cannot, without disrespect to the legislature, presume they intended thereby to destroy, impair oi'
disturb vested rights, or ipso facto to create a debt fro::n one man
or corporation to another; because it is well known that this
would transcend their constitutional powers. There is ample
room for the operation of the Resolve in the most beneficial
manner, without any interference with established principles,
or in any degree invading private rights.--But to give to it the
construction for w hic: h the plaintiffs' counsel has contended,
would be to sanction an foterference of one department of the
government with another and expose the citizens to dangers
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·which neither they, nor the legislature ever contemplated.Without going into any argument to shew that the Resolve
would be directly unconstitutional, if it could receive such construction, we shall content ourselves with subjoining the following cases in support of the position. King -v. Dedham Bank, 15
Mass. 447. Medford -v. Learned, 16 .Mass. 215. Dash -v. Van
Kleeck, 7 Johns. 4 77. Calder v. Bull, 3 Dall. 336. Call v. Hagger, 8 Mass. 422. Many others might be added.
It appears by the statement of facts that the expenses, the
amount of which is demanded in this action, were incurred by
Brunswick before the abovementioned Resolve was passed : and
until it was passed, it is not pretended that the town of Litchfield was under any obligation whatever to pay the above sum
to Brunswick. Now it is very clear that no act or resolve of
the legislature can of itself create this debt on the part of Litchfield and subject them to instant liability to pay it to Brunswick.-Such a power as this would be destructive of those
rights, which are guaranteed to the people by the Constitution.
There is no ground on which this action can be maintained,
and the plaintiffs :nust be called.

HAMMOND'S CASE.
A witness may testify to his belief of the genuineness of handwriting from his

acquaintance with the handwriting of the party; whether this acquaintance
were gained by having seen the person write,-or having received letters
from him,-or having at any time seen writing either acknowledged or proved
to be his.
_\nd there is no distinction between civil and criminal cases, in the applicatiop
of this rule.
THE prisoner was indicted for the forgery of a check on the
bank of Portland, in the name of Attwood qr Quincy.
The Attorney General proved that a sheet of paper was found
in the prisoner's chest on which were written six or seven blank
checks, each signed with the name of " Attwood fy" Quincy" ;and that the prisoner acknowledged these checks to have been
VOL, n.
6
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written by himself; but said that it was done after the officers
of the bank had accused him of the forgery, and after he had
written another check of the same tenor at their request and
for their inspection ; and that it was only an unmeaning scrawl.
This paper, it appeared, was since lost, or unintentionally destroyed.
He then offered one of the directors of the bank as a witness, to prove that he had seen and critically examined that
sheet, and to testify to the similitude of the signatures, and his
belief that the check <lescribed in the indictment was signed by
the prisoner with the names of .llttwood qr Quincy.
To the admission of this evidence the counsel for the prisoner objected, but the Judge who presided at the trial overruled
the objection ;-and the prisoner, being thereupon convicted,
now moved that the verdict he set aside, because of the admission of that evidence.
Daveis, for the prisoner, contended that the only mode of
making proof by handwriting was by actual knowledge of it;
derived,-lst. from having seen the party write,-2d. from correspondence not denied to be genuine :--and that the mode resorted to in this case was novel, and not recognized in princi~
ple by any judicial decision. And he relied on The King -v.
Cator, 4 Esp. 117, and Mr. Day's note to that case. Gilb.
Evid. 54.
The Attorney General agreed with the prisoner's counsel, that
testimony to handwriting must be founded in actual acquaintance with the autography of the party; but he contended that
this acquaintance might be gained as well from the inspection
of writings confessedly genuine, as from either of the two methods mentioned; and that in the present case the testimony of
the witness ought, upon legal principles, to be received, it approaching at ]east as near to positive proof as if derived from
correspondence with the party.
MELLEN

C. J. now delivered the judgment of the Court,

as follows.

In the course of the trial of this cause it was proved that a
sheet of paper was found in the prisoner's chest, upon which
were written several bank checks, signed with the names ".!lti-
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wood <Y Qu.incy." It was also proved by the confession of the
prisoner, that the body and signature of each of those checks
was in his handwriting, and that they were all lost 0r destroyed, so that they could not be produced on the trial ;--and
Charles Fox, who had carefully examined those checks and
their signatures, was permitted to testify to the similitude be•
tween those signatures and that of the forged check, and to his
belief that the signature of that check was in the handwriting of
the prisoner. Was this proof admissible? If not, the verdict
must be set aside ;--otherwise, sentence must follow.
Whatever doubts were formerly entertained, it is now perfectly settled that the same rule of evidence upon this subject
is equally applicable to civil and criminal cases. 1 Phillips'
E-vid. 371. The King v. Gator, 4 Esp. Rep. 117. 2 .McNally's Evid. 394, 417. Note to The King v. Gator, 4 Esp. R-rp.
273. a. Phillips, page 372, says-" It is an established rule
"of evidence that handwriting cannot be proved by com" paring the paper in dispute wi~h any other paper acknowl" edged to be genuine." This rule is not in force in this
State, or in Massachusetts, with the same strictness and to
the same extent as in England. Homer v. Wallis, 11 .Mass.
312. But it appears by many cases that a witness may testify
that the signature in question is the handwriting of the person
attempted to be charged, from his acquaintance with such person's hand; which acquaintance may have been gained by having seen such person write,-having received letters from him,
-or having seen writ1·ng acknowledged or pro·oed to be such person's handwriting.-The case at bar falls within this last rule.
Proof of this kind was admitted in Sidney's case, 3 St. Tr.
8O2--and in Ld. Preston's case, 4 St. Tr. 446-7. The same
principle was admitted and established in the case of Ld. Ferrer's v. Shirley, Fitzgibbon's Rep. 19b. ~~here, in order to prove
the handwriting of Gottington, a subscribing witness to a pretended deed of the Earl, a person was produced and was ready
to testify that he had seen letters which his master told hini,
had been written by Gottington. This witness, so offered, was
rejected by the Court, because he could not testify~ nor was it
proved, that such letters were in fact written by Gottington. It
appears that he would have been n<lmitted, if this fact had been.

36

CUMBERLAND.
Hammond's case.

established,-and even without producing the letters, or shewing
that they could not be produced. Phillips, page 369, commenting on this case, says, " The rule to be deduced is-that a
"witness may be admitted to speak to a_ person's handwriting,

" if he has seen letters which can be proved to have been written by
"him." He intimates that it would be reasonable that the op-.
posite party should be allowed to call for the production of the
letters for examination ;--but this principle, if well founded,
cannot apply to papers which have been lost or destroyed without fraud or fault.
The same principle is recognized and the same kind of proof
was admitted in Layer's case 6 St. Tr. 275. In the trial of the
Seven Bishops the same kind of proof was admitted as to several of them ; and though the Court were divided in opinion, yet it
was considered legal and proper in civil causes ; but as the distinction between civil and criminal causes touching this point
no longer exists, the case is an authority in support of the admission of Fox's testimony. The case of The King v. Cator,
is different from the case at bar. But even there, Baron Hotham in giving his opinion says, " I do not know how that gen" tlernan [the inspector of franks,] could speak to the handwrit" ing, unless he could say he had seen the party write, or unless
"he had been 1·n the habit of correspondence with him, excepting
" that he is called to speak as a man of science to an abstract
"question." This knowledge of the party's handwriting, gained by correspondence, seems not to be more certain than that gained from seeing papers or letters expressly acknowledged to be his
wr1tmg. If the case of The King v. Cator be considered as
variant from those above cited, and tending to shew the inadmissibility of the testimony of Fox, it may be remarked that
Baron Botham considered it directly and completely a" com ..
"parison of hand,"-an<l in that sense in which the rule in
England in some respects differs from the rule in .Massachusetts
and in this State. ln the case of Smith i•. Fenner, l Gal. 170,
Mr. Justice Story admitted a witness who swore to the handwriting of the scribe who wrote the will then in question, and
produced certain deeds in his possession, and was permitted to
swear to certain peculiarities of resemblance in the writing;the Court observing that such was "not a mere comparison of
"hands:'

MAY TERM, 18.22.

37

Little v. Larrabee.

On these authorities, and for these reasons, we are all of
opicion that according to the principles of law as now settled,
understood, and reduced to practice, the proof objected to was
properly admitted; and of course the motion to set aside the
verdict is overruled.

LITTLE v. LARRABEE.
Where the finding of the jury, or the record of it, is defective or erroneous in a
matter of form, having no connexion with the merits of the case, nor affecting
the rights of the parties, the Court will amend it, and render the verdict and
record pursuant to the issue.
But where the jury themselves have erred in matter of substance, as by returning a verdict for the wrong party, or for a larger or smaller sum than
they intended, and thereupon have separated, the Court will not amend the
verdict, but will set it aside.
To such mistakes the affidavit of the jurors is admissible.

Tms was a writ of entry in which the demandant counted
upon his own seisin within thirty years and a disseisin by the
tenant. At the trial, which was upon the issue of nul disseisin,
the finding of the jury was, that the tenant did disseise the demandant in manner and form as alleged in the declaration;
which verdict was received and recorded by the Court, and
the jurors separated.
After this the jurors discovered that they had misunderstood
the legal terms in which they had drawn up their verdict, and
that they had returned a verdict for the demandant, instead of
one for the tenant, which last was their sole intention; and
they all made a joint affidavit stating these facts.
And now Orr and Fessenden for the tenant moved that this
affidavit of the jurors be received and placed on file, which
the Court, de bene esse, permitted : and thereup<.m they moved
that the verdict and record be amended by the affidavit, by
changing the finding to a verdict in favour of the tenant. They
insisted on the right of the Court to amend the finding even
without affidavit; and cited Edwards v. Hopkins, Doug. 376.
Williams v. Breclon, 1 Bos. ~ Pul. 329. Jackson v. Dickinson,
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But they relied chiefly upon Cogan v. Ebden,

1 Burr. 383.

Whitman and Little, for the <lemandant, did not deny the existence of a remedy; but they contended that it was by setting
aside the verdict, and not by amending it. 2 D. <Y E. 231 •
.llpthorp v. Backus, Kirb. 407. Blackley v. Sheldon, 1 Johns.
32. Root v. Sherwood, 6 Johns. 68. Dana v. Tucker, 4 Johns~
487.
MELLEN

C. J. delivered the opinion of the Court as follows ..

It appears by the defendant's motion and the affidavits of
the jury, taken de bene esse in support of it, that they intended
to return their verdict in favour of the tenant; although as written and signed by the foreman and affirmed by the Court, it is a
plain and unequivocal verdict in favour of the demandants : or, in other words, that they used language which did not convey their meaning.-'fhis was not discovered till after the jury
had separated and had an opportunity of conversing with the
parties ; by means of which the mistake ·was ascertained.
The questions are, whether the Court can permit the verdict
so to be amended or altered as that it may stand a verdict in
favour of the tenant; and, if not,-thcn what is the proper
course to be pursued?
The decision of these questions depending on precedents, we
have examined the authorities relating to the subject and will
now state the result.
There arc two classes of cases to be fmmd in the books re~
specting erroneous or defective verdicts.
The first class contains those cases in which the incorrectness or defectiveness of the verdict or error in the record of
the judgment consists in something merely formal and which
has no connection with the me·rits of the cause ; where the amendment, when made, in no respect impairs or cha11ges the rights of
the parties; but may only prevent the disturbance of the proceedings by writ of error; or, by correcting clerical mistakes,
render the record consistent and the verdict pursuant to the
issuc.-Of this description are the following case5: 1 Salk.
47, 53. Cro. Car. 144, 338. Cro. Eliz. 677. Cro. Jae. 239.
Cro. Eliz. 112. Lord Raym. 335. 2 Str. 1197. 4 Co. 52.
3 Bulstr. 181. Hett. 52. and numerous others which it is un,,
necessary to cite.
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The second class contains those cases where the error has
been committed by the jury ; either by returning a verdict
against the wrong party; or, if not so-for a larger or smaller
sum than they intended : and those where, if the amendment
or alteration should be made and the damage should be increased
or diminished, or the verdict reversed, the rights of the parties
would be immediately affected and changed : and this, too, after the jury had, by their separation, become accessible to the
parties and subject to their influence.-Of this class are the
following cases, viz." A motion for a new trial upon .affidavits of eleven of the
"jury that they had agreed on a verdict for the plaintiff and
"five shillings Jamage : but the foreman, by mistake, gave a
"verdict for the defendant. A new trial was granted." 21
Vin • .11.br. 483.
In Woodfall's case, 5 Burr. 2667, a doubt arose as to the
meaning of the jury in the verdict they had given. Lord
Mansfield says, "It is impossible to say with certainty what
"the jury really did mean :-probably they had different
"meanings. If they could possibly mean that, which, if ex" pressed, would acquit the defendant, he ought not to be con" eluded by this verdict. If a doubt arises from an ambiguous
" and unusual word in the verdict, the Court ought to lean in
"favour of a venire de novo"-and it was a,varded accordingly.
In that case the doubt rose on the face of the verdict; no affi.
davit having been given.
In Spencer v. Goter, 1 H. Bl. 78, the Court decided that they
could not alter a verdict, unless it clearly appeared on the face
of it, that the alteration would be agreeable to the intention of
the jury; and that the proper remedy in that case was a new

trial.

In the case of Rex v. Simmons, 1 Wils. 329, a new trial was
granted; the jury having stated on affidavit that they <lid not
mean to give such a verdict as was in fact recorded by the
Court.-Simmons was charged with putting into the pocket of
one .11.shley three ducats with a malicious intent to charge him
with felony.-The jury di<l not intend to find the defendant
guilty of the crim,inal intent-but only of the fact of putting the
ducats in Jlshley's pocket. But, as the Judge reported, by
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some mistake or misapprehension of the Court or the jury or
both, a general 'l)erdict of guilty was entered-Lee, C. J. observed that the verdict was taken by mistake; and therefore that
it was not granting a new trial upon any after-thought of the

jury.
"The Court will not set aside a verdict upon the affidavit of
a juryman that it was decided by lot." 1 New Reports, 329.
"But the affidavits of jurors will be admitted to shew that a
"mistake had been made in taking their verdict and that it was
" entered differently from what they intended."-The Court
observed," What the jurors have deposed must be noticed by
"the Court, because their affidavits are not to what transpired
"while deliberating on their verdict, but as to what took place
"in open Court in returning their verdict." 15 Johns. 309.
"The Court will, under circumstances, grant new trials on
"the affidavit of jurors that their verdict was taken contrary
" to their meaning ; but they are very cautious how they do this,
"as it may be of dangerous tendency." 1 Sellon's Pr(J,ct-ice,
488.

We have examined the case in 1 Burr. 385, which is
relied upon by the counsel for the tenant.-:-It does not appear
to have ever received any final determination, so as to assume the authority of a decided case; and it appears also
that the cases cited by Burrow in support of it, are either irrelevant or else are those falling within the first class abovenamed. We therefore cannot consider it as shaking the authority of those we have stated as composing the second class.
-In all those cases, the Court, instead of attempting to correct
and amend the verdict and make it conformable to the intentions of the jury, as explained by them after it was affirmed,
granted relief and corrected the mistake by setting aside the
verdict and granting a new trial.-It is to be regretted that such
a mistake should have been made in the present cause and that
its consequence5 should be so serious and embarrassing to the
parties. But the law is such that we cannot do any thing more
for the tenant than set aside the verdict and grant a new trial:
and, in the circumstances before us, we ought not to do less.

Verdict set aside and new trial granted.
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NoTE, Respecting the admissibility of the affidavits of jurors to prove mis•
behaviour in the jury themselves the cases are contradictory.
The course formerly was to admit them. .Jl1etcalf v. Deane, Cro. El. 189,
adjudged in 32 Eliz. recognized as good 12.w in Vicarey ·v. Fuxlhing, Cra, E!,
411. .Moor, 452. S. C. 38 Eliz. Ileylor v. Hall, Palm. 325. 2 Rel. Rep. 0 1
S. C. 20 Jae; 1. Mtllish v . .11.rnold, Bunb. 51. 1719. Par v. Seames & al.
1 Barnes, 320. 4to. ed. 8 Geo. 2. Phillips v. Fowler, 2 Com. Rep. 55:.:,,
Prac. Reg. 409. Barnes, 441. S. C. 9 Geo. 2. Said per Willes C. J. t0 1Je
tl1e settled rule in C. B. Norr:ian., i~~ Beaumont, lt''illes, 487. 18 Geu, 2. ~o
in .11.ylett v. Jewell, 2 Bl. Rep. 1299. 19 Geo. 3. In these cases the propriety
of admitting such testimony does not seem to have been much quesi.icm2d.
During this period there are only two decisions known to the contrary.
Prior v. Powers, 1 Keb. 811. 16 Car. 2. and Palmer 'l!, Croule, .11.nder. Si52.

12 Geo. CZ.
The old practke was first broken in upon by Ld. ~Van~field in Vaise i·. Del~
aval, 1 D. & E. 11. .11.. D. 1785. and it is now settled in England that the
testimony of jurors to the misbehaviour of the jury in the finding of their verdict is not to be received. Jac,bon v. Williamson, 2 D. & E. 281. Owen v.
fVarburton & al. 4 B. & P. 326. Rex v. Wooler, 2 Starkie, 111. And the
t1sage in the American Courts accords with the later English decisions. Cochran v. Street, 1 Wash, 81. Price v. Warren, 1 Hen. & JIJunf. 385. Dana i·.
Tucker, 4 Johns. 487. Bridget'. Eggleston, 14 Mass. 248. Clitggage i:. Swan,
4 Bin. 155. per Yeates J. The earlier American cases of Grinnell i:. Phillips,
1 Mass. 541. and Smith '!.', Cheetham, 3 Caines, 57. so far as they relate to this
point seem to be overruled by subsequent decisions.
In Connecticut, the jurors, and the deputy marshal who had charge of them,
being called to testify that they separated before agreeing on a verdict, were
told by the Court, Lii•ingston and Edwards J. Circuit Conrl U. S. that they
could not be compelled to answer, as it was a misdemeanor ; but they might
answer if they plea::ied. Howard r. Cobb, 3 Day, 310.
In some of each class of these cases the misbehaviour complained of was in
the jui·ors setting down each man a sum, and dividing the aggregate by twelve.
If this be taken as the rule to fix the damages absolutely, it is a misdemeanor,
and the verdict will be set aside. Smith u. Cheetham, 3 Caines, 57. But if it
be only adopted as the mode to ascert2in a reasonable mean, or measure of
<lamages, witho~1t binding themse1ves at all events to abide the result, the Yer~
/1ict is good. Dana 1,. Tucker, 4 Johns. 487.
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BANK v. TURNER AND CHASE.
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KENNEBEC

\Vhere a 1ease was made to two, one of whom was sole occupimt of the premises, -which he held over the term, and debt for the rent of the whole pe1iod
of actual occupancy was brought against both ;-it was holden that the other
lessee was not estopped to shew that he signed the lease only in the charac~
ter of su1'ety, for the term specified, without having in fact occupied the
premises at any time ; and that he was not liaLle for rent after the time
:mentioned in the writing, the holding over being, as to him,, no continuance
of the lease,

In a
case stated by the parties it appeared that the evidence of the
contract was a paper not under seal, by which the plaintiffs by
their agent had let the house to the defendants for three
months :-and it was agreed that the defendant, Chase, could
pl'Ove by parol testimony, if it was competent for him so to
do, that he dwelt in Newcastle,-that he never actually occu~
pied the premises, though he appeared in the written memorand
<lum as a joint lessee,-hut that he signed merely :1s the surety
of Turner, who, it was agreed, had held the premises over the
term mentioned in the writing, and during the time specified
in the declaration. It ·was also agreed that Turner had previ~
ously occupied the premises under otfaer lessors; and that on
the day of making the writing he notified the plaintiffs that at:
ter the expiration of his term he should not pay so high a rent
as he had agreed to pay for the preceding year. The rent due
fo1· the term specified in the memorandum ,vas brought jnn~·
DEBT fo~· two years' rent of a house in Wiscasset.

Court upon the common rule.
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Upon these facts the question was, whether the parol BVi
dence was admissible,-and whether the occupa:qcy of Chase
~ould be extended, by construction, beyond the three months
µientioned in the memorandum which he had signed?
0

Sheppard, for the plaintiffs.
1. As to the constructive possession of Chase. The defendants were jointenants, by the terms of the demise ; and the
entry and occupation of one, was the entry and occupation of
both. If either of them had died during the first quarter, the
resdue of the term would have gone to the survivor. 2 Cruise's
Dig.4,8,516,551. Co.Lit. 181,b. and note 60. id. 46,b.
Nor docs the want of a seal vary the construction. Any words
shewing tint one will divest himself of the possession, and the
other co~nc to it for a certain time, in whatever form expressed,
will amount in law to a lease. 2 Cruise's Dig. 111.
If the le::,sees were thus jointenants, during the first quar•
ter, their characte1· as such did not change during the time men..
tioned in the declaration, because neither party gave nol'ice to
the other, during the quarter, of any intended termination of
the lease. The continued possC:;ssion of the tenants holding over
is characterized by the previous lease, and is, in law, an im
plied renewal; and thus the relation of landlord and tenant
continuing to exi5t, the liability to pay rent is not changed.
It continues until the tenant gives up complete possession, or the
landlord accet.s another ·tenant. Harding v. Crethorn, 1 Esp.
Rep. 51. Osgood v. Dewy, 13 Johns. 2,10. Woodfall's landlord
and tenant, 164. 2 Com. on Contr. 218.. Roe ex dem. Jordan.
v. Ward, 1 H. Bl. 97.
This construction operates no unreasonable hardship on
Chase; for he might at any time have avoided farther liability,
by delivering up the premises at the end of the term, or by notifying the plaintiffs that he would no longer be holden.
2. As to the admissibility of parol evidence. This is an
:ittempt on the part of one of the defendants to control and entirely to change a written contract ;-to shew that he was never
lessee, though expressly so styled in the writing, but only a
surety, responsible collaterally for a quarter's rent. Such tes..
timony is not legally admissible.
Lewis v. Gray, l Mass. 297"
Hunt v. Jldams, 6 .J11ass. bl 9. 7 •.Mass. 518.
0
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0

A!"1<l the action is well brought. Debt lies in this case, as
':t ::i.s assumpsit. And where there is a written lease, and also

:; , L1L_1 for use and occupation, debt is advised as the better

2 Chitty's Plead, 172, note z. 174, note c. 8 note c. 2
But if not well brought, yet the case stat~
is a waiver of any objection to the form of acti_on~

,1;:tiy.

· :?tw. N'. P. 536.

Baile.1/, for the defendants.
::'he 'iU::.nission of the parol evidence violates no principle of
., :) :,--:a use it docs not go to control or vary a written con~
but it is offere<l to prove other and collateral parts of the
,. JHnct, the whole of which was never reduced to writing.
Ltwis v. Gray, I Jlfass~ 29'7. Barker v. Prentiss, 6 Jfass.
134. Peal<e's Ev. 121.
As t0 the liability of Chase ;-he ought not to be bound beyi)nd the plain intention and understanding of the parties. He
e:iU:"ed 1nto the contract merely as a surety for the payment oi
on2 ~1,1r1rt1~1·'s rent. The case finds that he never occupied be~
J,)nd the term mentioned in the lease. Yet rent becomes due
only in cor;~ideration of occupancy, which must be expressly
aven·i.:d~ Woor?f. Lanell. Tm. 164, 181, 183,345. The case
is as if both had occupied in fact as lessees, until the end of thy
terr.1, al wLich tir:.1e Chase had departed, yielding up possession
aci.-::urclin:r to the contract, the other lessee tortiously holding
over. tT por, wlw.t principle of law or justice could the tenant
who ful{illcd his contract be made responsible for the conduct
of him who diJ f!Ot? .And if the landlord should be driven to
his a1:tim~ to regain possession, coul<l it be sustained against
both? Yet this absurdity cettainly follows, if the possession is
1

0

w

in both by Int(:ndment of law.
Eu~ th~ case find~ that the rent, after the first quarter, was
not fixed, but left to future adjustment by the parties; notice to
this efl:2ct hav;ng been giren by Turner at the time of sigring
the p:1per. The rcmeJ,y of the plaintiffs therefore is :m action
for r~.1.son'.-=thle damages for the us.:! and o.:::cupation; and the
pn~i'icnt action is misconceived, because debt lies only in those

01.scs where certainty of the sum appears in the contract-, and the

pl~tintiff recovers in numero, and not in damages~
qr Ten. 323.

Woodj. Land::.-
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MELLEN c. J. delivered the opinion of the Court as follows.
It is uo1 necessary to inquire whether the defendant Chase is
estO;?pE:d to deny that he was a lessee jointly with Turner, during the term of three months for which the written lease was
given, and to prove that he was merely a surety for Turne1· during that time; because he claims no exe~1ption from liability to
1rny the rent menti0ned in the lease; and the amount of it has
bten brought into Court on the common rule for the plaintiffs'
use.-1s he then estoppe<l by the lease to shew the facts on
which he relies for his defence after the expiration of it? We
know of no principle by which he can be thus estopped. :Manifest injustice would be the consequence, if he were. If a man
take a lease of his own land under seal for one year, he shall
~tot be cstopped to claim the land and assert his title to it after
the termination of the lease. Co. Lit. 4 7. b. We are, then, in
forming our opinion, to consider the facts which the defendant
offered to prove, as proved: and if Chase be not liable, thf?
present action against the defendants jointly, cannot be maintained.-Now it appears that Chase has never for a moment occupied the premises jointly or severally; not even during the
term of the written lease. On what principle, then, should he
he holden as the surety of Turner, when he never consented to
be such, excep~ for the above named three months ?-It is not
necessary to consider the authorities particularly, which have
been cited by the plaintiffs' counsel; because they are deemed
by us not to apply to the present case. The principle relied
on, to charge Chase with the rent after the expiration of the
three months, may be effectual to· charge Turner; because he
actually held over the original term and continued his possession for the term mentioned in the writ; but it cannot charge
Chase. It is applicable only to a lessee or lessees having a beneficial interest in the premises leased, continuing to hold over
after the end of the term. The proof of assent arising from a
continued possession and claim of interest, does not exist in the
present case in respect to Chase; and therefore the action cannot on this principle be supported. It is true there is an agreement on the part of Chase and Turner in the written lease, that
the premises shall be delivered up to the lessors at !he end of
the term,-and it appears that instead of being so delivered
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up they were continued in possession of Turner. Still in this
action of debt, no damages could be recovered for this breach
of the contract, if any have been sustained, even if there were
any count in the writ for thiis purpose. In every view of the
~ubject we are satisfied the action cannot be maintained, ex~
cept for nominal damages and costs as the parties have agreed.

Defendants defaulted.
Judgment for one cent damag~,

EATON v. OGIER.

fo an action of the case ag·ainst a sheriff for returning bail to the action, when
no bail was taken, the sheriff may be admitted to shew the in,solvency of the
debtor ; and this fact being proved, the creditor is entitled to none but nom"
inal damages.
In such case the Court refused to permit the plaintiff to amend his writ, by inserting a count for not delivering up the ba,il bond mentioned in the officer's
return.

Tms was an action of the case against the defendant, who
was a deputy sheriff of this county, for making a false return
upon a writ ; and it came before the Court upon a case stated
by the parties.
It appeared that the writ was delivered to the defendant with
directions to attach sufficient property, and in want thereof to
arrest the debtor and commit him to prison, unless he should
offer good bail ;-and the fees for such commitment were at the
same time tendered to the defendant. The debtor at that time,
and ever since, was destitute of any attachable property, and
could lawfully have obtained his discharge from prison by tak~
ing the poor debtor's oath. The defendant was in company
wi~h the debtor on the same day, and might have arrested him,
but did not ;--but falsely returned upon the writ that he had
arrested him, and had taken bail. The action was thereupon
enteted, and proceeded to final judgment and execution.
The writ of execution was delivered to the defendant six
days before the return day, with special instructions to collect
the amount or commit the debtor to prison. The debtor had
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been at home ever since the rendition of judgment, residing ir,_
the same town and neighbourhood with the plaintiff and defend~
ant, until two or three days before this time; when he sailed,
with the plaintiff's knowledge, as a seaman on a coasting trip 3
from which he did not return till after the return day of the
execution.
The defendant duly made return upon the writ of execution 7
that after diligent search he could not find either the property
or the body of the debtor. Soon after this the plain!iff demanded the bail bond of the defendant, who rtplied that he
liad no bond, but was bail himself, and was ready to surrender
the debtor at any time. The defendant also requested the
plaintiff to deliver him an alias writ of execution which he
would execute, but the plaintiff refused.
The parties further agreed that the plaintiff might make any
amendments in his writ, consistent with the rules of law, upon
5Uc h terms as the Court might impose.
And now, the defendant having suffered judgment to go by
default, and being admitted to a hearing in damages, the quesn
tion was upon the amount for which judgment should be en~
tered.
Whecler,for the defendant, insisted that the plaintiff was entitled to no greater damages than he had in fact sustained;
and that these could be but nominal, the body of the. debtor
being a pledge of no value; since he might and would have
liberated himself by taking the poor debtor's oath. For all
purposes of substantial benefit, the plaintiff is now in as good a
situation as he would have been by an arrest of his debtor;
Colby v. Sampson, 5 Mass. 312. Nye v. Smith, ill Mass. 188.
Weld v. Bartlett, 10 Mass. 4 70.
Thayer,for the plaintiff, contended that the officer was bound
by his return, and ought not to be ad~itted to contradict it, or
to avail himself of its falsity. Had the return been true, the
bail might have enabled or induced the debtor to pay the debt,
and it is not for the officer to calculate the probable results of
his duty had it been done ;--it was his business to have
performed it. Gardiner 'V. Hosme1·, 6 .Mass. 325. Puringtvn v.·
Loring, 7 Mass. 392. Cesar v. Bradford, 13 Mass. 169, Sim,
mons v. Bradford, 15 .Mass. 82.
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If the Court should not think this ground maintainable, he
asked leave to amend his ,,Tit, by inserting a count for not de1ivering the bail boncl ;-and cited Staten v. Chelsea, 4 Jl!ass. 4 70e
Long i'. Billings, 9 Jlfass. 479.
MELLEN

C. J. deliverc<l the opinion of the Court as follows.

This is ari action for a false return made by the defendant;
in which return he stated that he had taken bail, when in fact
he had not taken any. The defen<lant is defaulted; and the
question is, what damages the plaintiff is entitled to recover.
The facts in Weld i,. Bartlett, 10 .Mass. 4 70, cited by the defendant's counsel are precisely similar to those in the case at

bar. There, nominal damages only were given, in consequence
of proof admitted by the Judge who tried the cause, shewing
the poverty of the debtor, and that he had not concealed himself. This opinion was sanctioned by the Court, and judgment was entered on the verdict. This case then is a decisive
authority in favour of the defendant, as the plaintiff's declaration now stands; and it is not overruled, or in any degree
shaken by the case of Sirnmons cv. Bra~ford, 15 .Mass. 82.
That case is different from this and Weld v. Bartlett.
Simmons demanded dainages of Bradford on account of the
default of one of his deputies in not delivering to him a bail
bond, which in his rctnrn he stated he had taken. The action
proceeded on the principle that the return was true; the declaration affirmed its truth, and the plaintiff claimed those advantages to which he would have been entitled, had such bail bond
been delivered up to him for his use. In that case the Court
wou)d not permit the defendant to den!/ the truth of the return;
but subjected him to the payment of the plaintiff's demand;
because the bail which he returned that he had taken, would
have been liable to the same amount. But in Weld v. Bartlett,
and in the present case, the plaintiff proceeds on the disaffirmance of the officer's doings, and expressly den-ies the truth of
the return, and demands damages for its falsehood.
The plaintiff's counsel, in order to bring this case within the
principle of Simmons v. Bradford, has moved for leave to add
a new count; charging the defendant with neglect in not delivering to him, on demand the bail bond which he has alleged
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in his return that he had taken ; and this motion he makes in
virtue of the agreement of the parties. This amendment is
opposed by the defendant's counsel on the ground that it is
not within the rules of amendment; and the agreement extends
to no other. On consideration of this motion, we are all satisfied that it cannot be sustained. The proposed count would
be founded on a new cause (f action ; and such can never
be admitted by way of amendment, unless by consent. If the
motion stood on doubtful ground, we should not feel any disposition to extend the doctrine of amendments in favour of a plaintiff, who, from the facts before us, seems to have discovered a
disposition to avail himself of undue advantage. The amendment is not permitted; and the plaintiff is entitled to none but

nominal damages.
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Under Stat. 1786, ch. 67, it was competent for the Court of Sessions, in the
exercise of a sound discretion, to impose as a condition on granting the
prayer of a petition for a new highway, that the expense of its location
should be borne by the petitioners.
The petitioners in such case are not bound to cause tbe road to be laid out;
but if they do, they assent to the condition imposed, which they are therefore bound to perform.
If, pending such petition, it be altered in a part not affecting the general object
sought by the petitioners, such alteration will not discharge their liability.
The effect of such alteration upon the road prayed for being a question of fact,
and not of construction, is to be determined by the jury.

JJ.SSU.Jl!IPSIT for services performed by the plaintiff, as one
of a Committee appointed by the Court of Sessions of this
county, to lay out a certain highway, upon the petition ot the
defendants.
From the report of the Judge who presided at the trial it appeared that in the year 1 798 the Court of Sessions of this
county established a standing rule, that all county roads laid
out under the authority of that Court on the application of petitioners, should be laid out at the expense of such petitioners, unless otherwise specially directed; and that the practice ever
since had been uniformly according to the rule.
It further appeared that upon a petition of the defendants,
the Court of Sessions, after due proceedings had, appointed a
committee of whom the plantiff was one, to lay out the highway
•herein prayed for, at the expense of the petitioners; the com-
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mittee proceeded under their commission to examine the ground
over which the road was to pass; and being of opinion that a
variation from the precise course described in the petition and
thence copied into their commission, and for which one of the
petitioners was also particularly solicitous, would better accommodate the public, they recommended such alteration to
the Court ;-whereupon the Court being satisfied on due examination that the alteration would be a public benefit, and
that it did not materially affect the general objects and views of
the petitioners, and no person appearing to object, the Court
amended the petition accordingly, and rPappointed the same
committee to lay out the highway agreeably to the petition as
thus amended, at the expense of the petitioners; and the committee proceeded thereupon to lay out the highway, some of
the petitioners being present at the location and made due return of their doings.
It did not appear that the petitioners ever specially employed any person as agent or attorney to present the petition; but
it was handed hy a third person, (together with ~nother petition
signe<l by others for the same highway but which was never
prosecuted,) to the attorney who did in fact present it, and who
attended to the business while it was pending. Nor did it appear that the committee were ever instructed or requested by
either of the petitioners to lay out the highway, or that they
were notified by either of the petitioners not to enter upon that
service. But it did appear that they intended that the petition
should be presented; that they well knew the general course of
proceedings relating to its presentment and prosecution, from
time to time while it was pending; and that none of them, during that ,time, ever disclaimed or disavowed the authority of the
attorney who had charge of the business in their behalf.
There was also some evidence exhibited touching the effect of
the alteration made in the petition, upon the general object
sought by the petitioners.
Upon this evidence the Judge instructed the jury that it was
competent for the Court of Sessions, in the exercise of a sound
discretion, to impose as a condition on granting the prayer of a
petition for a new highway, that the expense of its locatioa
should be paid by the petitioners ;-that the petitioners in such
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case were not bound to cause the road to be laid out; but if
they did proceed and cause it to be laid out under such order,
they thereby assented to the condition imposed ;-that if the
alteration in the road prayed for was one which ,yould better
accommodate the public, and at the same time was not material
as it respected the objects sought by the petitioners, of which
the jury would judge, such alteration would not discharge the
petitioners, if otherwise responsible to the plan tiff; but that if
the alteration made was inconsistent or at variance with the
general objects and views of any one of the petitioners, unless
such alteration had been assented to by the petitioners, it would
discharge them ;-that the rule of Court having been established for twenty years or more, and having been uniformly practised upon, except in special cases; and the attorney continuing to proceed in obtaining the location of the road, and the petitioners not objecting, but some of them taking an active part
in forwarding the proceedings., were facts constituting sufficient
evidence of assent to the conditions imposed respecting the expense ;-and that it could not avail the defendants that all the
·committee bad not joined in the action, nor that there was
another petition for the same object, signed by other persons
who were not defendants in this action.
The jury thereupon returned a verdict for the plaintiff, which
was to be set aside if this direction was wrong; otherwise, to
stand.

Emmons, for the defendants.
1. The Court of Sessions had no authority by law to impose
on petitioners the expense of locating roads, without their
consent.
Their powers are given hy statutes, in which this authority is
not enumerated, and therefore docs not exist. There is no
reason why it should exist :-it is repugnant to natural justice,
as it compels private citizens to pay for public works :-it is an
unequal distribution of public burdens :-and against the policy
of the law in other cases similar in principle to this, as where a
private citizen prosecutes a criminal offender. The public
ought to defray the expense as well in the one case as in the
other.
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2. Here has been no assent of the petitioners.
As the Court of Sessions had no authority to create an obligation on them, they may well be presumed to have relied on
that fact; in which case their suffering the process to go on is
no evidence of assent. And they may well be supposed to have
believed that all the petitioners on both petitions were alike liable. Had there been an express promise, it would not have
bound them, if the law would not otherwise charge them : much less where, as in this case, there was no sufficient consideration.
3. The petition was materially altered, without the petitioners' consent.

Greenleaf and Fuller, for the plaintiff.
As to the fin::t point, they contended that the roads denominated public highways were often of greater private than public advantage ;-that the Court of Sessions was a committee of
the prudential affairs of the county ;-that they were not bound
to establish roads whenever prayed for;-but might well take
all circumstances into their consideration, and establish them
upon such terms as they might think reasonable ;-and that if
the expenses of a viewing committee were legally chargeable
on petitioners, as in Commonwealth v. Cambridge, 7 .Mass. 158, so,
for the like reason, the expense of location.
As to the second point, they insisted that the petitioners, well
knovving that the petition was advocated by a gentleman of the
bar in their behalf, and not having denied his authority, they
were bound by all orders of the Court, of which he was conusant. If he did not choose to accept an adjudication upon
the terms of the order of 1799, he might have withdrawn -the
petition.
The immateriality of the alteration was settled by the verdict.
MELLEN

C. J. delivered the opinion of the Court as follows.

Several objections have been made to the instructions
given to the jury by the Judge who presided :at the trial.
As to the competency of the Court of Sessions to annex a
condition to the grant of the prayer of the petition for the location of the highway in question :-by the Stat. 1786, ch. 67,
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sec. 2. the Court of General Sessions of the peace may, in certain cases lay out pri"vate ways at the costs of the persons applying.
A similar power is given to the Court of Sessions in this State,
by Stat. 1821, ch. 118. sec. 10. By this provision it must be intended that the Courts may su hject the persons applying for the
way to the payment of such costs, whether they consent thereto
or not. In the case of county roads or highways no such provision exists by law. In the case before us it was not contended
by the plaintiff nor intimated by the Judge that the Court had
power to compd the petitioners to defray the expensE> of laying
out the road without their consent. The decision of tlw Court as
to the location of the road, expressed in the judgment and warrant, could not of itself create any liahility on the p,:irt of the
petitioners ;-it is the assmt of the petitioners, in eYcry such
case, which must create their liahility. Hence, in the case at
bar, the question of assent was left to the jury for their consideration and decision, upon the evidence relied on by both parties. On this point we percei've nothing incorrect in the Judge's
instructions to the jury.
The next objection to the opinion of the Judge relates to the
alteration made in the course of the road, and the submission of
the question of its materiality to the determination of the jury,
as well as the petitioners' assent to such alteration. We think
both these points were properly left to the jury. This is not
like the common case of an alteration of a written contract,
where the question of materiality is always a question of law,bP.ing a question of construction ;-but in the case before us
the materia]ity or immateriality must depend on facts which
are not open to the inspection of the Court, but must be proved
by witnesses in the usual form, whose character and testimony
must be the subjf'ct of their peculiar consideration.
Neither was the Judge incorrect in stating to the jury that
certain facts, by him enumerated, constituted sufficient evidence
of the assent of the petitioners to the conditions above mentioned
respecting the expense of laying out the road. By this instruction of the Judge he must have intended that the jury would
decide whether the facts to which he referred were satisfactorily proved; and that, if they believed those facts, they proved
the assent to those cor.<litions. We perceive nothing improper
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in this instruction. When certain facts are proved, with a view
to take a case out of the statute of limitations,-to prove a new
promise by a person after his arrival at full age,-to shew probable cause for a prosecution,-or to charge or discharge an indorser in a suit against him; in all such cases, and many others
which might be named, it is a question of law whether the facts
so proved are sufficient to establish the point intended.
Another objection is, that it is against public policy to give
legal effect to the promise of the defendants, if such promise has
been proved. No authorities have been read to support this
objection; and inasmuch as the petitioners must have felt an
interest in procuring the establishment of the road, we do not
perceive why public policy should discountenance the performance of the promise they made to gain the object they had in
view. See the case Gowen v. Nowell, 1 Greenl. 292.
The, last objection which has been noticed by the counsel in
the argument is, that the promise of the defendants is without
any legal consideration. In reply to this objection we need not
add any thing to the answer last given.
Judgment on the verdict.

TODD v.

THE

INHABIT ANTS

OF

ROME.

A town is not liable in any form, for the deficiency of a road, unless, by regular
legal proceedings, or by user and acquiescence for a sufficient term of time,
they have acquired the right to enter upon the land, and make and repair the
road.
Such use and acquiescence for twenty years, and perhaps for a shorter period,
may be considered sufficient to give the town a r£ght, and subject them to
liability to repair, and to its legal consequences.
No cert'0rari lies to set aside the doings of a town respecting the location and ·
acceptance of a town way. If they are not legal, they are merely void.

Tms was an action on the statute, [Stat. 1821, ch. 118. sec.
17.J for an injury to the plaintiff's horse, occasioned by a defect in a causeway on a supposed town road in Rome; and
came before thP Court upon a motion to set aside a nonsuit.
The plaintiff, at the trial of the issue, proved from the town
records of Rome, that at a town meeting on the 16th day of Jan•
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uary 1815, the inhabitants voted "to accept a piece of a
'"road, beginning at a stake and stone north of Ivory Blasdell's
"cut-down, and running southwesterly to Solomon Tracy's dwelling
" house in Rome; said road to be four rods wide, an<l to be on
,~ each side of sc1id course." He also proved, by one of the se~
lectmen for the years J 814 and Tri 5, that he, with the other
selectmen, in the autumn of 1314, laid out a road from Blasdell's
to Richard Furbish's, in Rorne, and made minutes thereof, which
were presented at the town meeting on the 16th of Januar.1.J l 815~
but he did not recollect whether those minutes were signed or
not ;-that the road as laid out by them passed the dwelling
house of Solomon Tracy,junior, hut the town accepted only the
part extending fro:n this latter house to Blasdcll's ;-and that
the witness, who was also town-clerk, in recording the acceptu
a nee of the road, omitted the addition of junior to the name of
Tracy, by mistake. He also proved that the surveyor of high~
ways, for the year 1815, caused the road from Blasdell's to Sol~
omon Tracy,junior's, to be cut out, built a small bri<lge, and
made a causeway of logs, on the same road, on which causeway
the plaintiff's horse received the injury complained of ;-that a
surveyor of highways, living on the road between Furbish's and
Blasdell's, had been chosen by the town every year since the
acceptance of said piece of roa<l, and had expended thereon
more or less of the highway taxes of the inhabitants living
thereon ;-but it did not appear that the assessors had made
out any warrants to the surveyors 0f highways, nor any assignments of their limits. It was also proved, that in the years
1819 and 1820, the surveyor living on sc1id road had the names
of the men living on the same, with the amount of each man's
tax, given him hy the assessors, and that he caused the same to
be expended in labour on that road; but still had no warrant 01·
assignment of his limits, under the hands of the assessors;and that after the injury to the plaintiff's horse, the surveyor
living on the road repaired the causeway, at the expense of the
town.
It also appeared that due but ineffectual search had
been made for the minutes or report of the selectmen who laid
out said road, it being supposed to be lost.
On the part of the defendants it was proved that there was a
town road leading from Blasdell's to Solomon Tracy, senior's,
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·which had been opened and used before the 16th of January
1815, the course of which is south 30 degrees west, and that
the course of the road contended for by the plaintiff is south
80 degrees west ;-that during the spring and summer three
sets of bars have usually been kept up across the road between
Furbush'r and S. Tracy junior's, and one set between the latter
place and Blasdell's ;-that at Furbush's it terminates in a town
road leaJing to New-Siwrcn'. and is there closed by bars ;-that
at Blasdell's it terminates in another town ro::ld leading to Mercer, where it is open ;-that the road on which the injury happened is not fenced at the sides ;-that the line fence of one of
the owners of the land cronses the road at one of the barred
places ;-that the old road from Blasdell's to Tracy's was fenced
up in lSU and that no labour had since been expended upon
it ;-and that the causcw<1y is ten rods northerly of a course
south 80 degrees west from B!asdelL's to S. Tracy junior's, but
yet is built in the travelled {Klth. They also proved that the
person riding the plaintiff's horse was notified that it was obstructed by bars, which, however, he removed.
It further appeared that the dwfect in the causeway was occasioned about sixteen days before, by a freshet, of which the
surveyor liviug on the road had due notice ;-and that it was
repaired bya surveyor of highways in the summer of 1821.
Upon this evidence, by advice of the Judge who presided at
the trial, the plaintiff hec3 me nonsuit, subject to the opinion of
the whole Court upon the general question whether, upon the
facts stated, the action could be sustained.
1

Boutelle and Clcirk, for the plaintiff.
The statute which gives the action being remedial, is to be
liberally expounded, in favour of the party injured; imposing
on towns the duty to repair all highways, in whatever manner
established.
1. The road in question was well located according to the
~tatute; for there was a laying out by the selectmen, and an
acceptance by the town. The location by the selectmen \vas
sufficiently recorded, upon the paper laid before the town;
which it was not necessary they should s£gn. But if the proceedings of the town or its officers were not in all respects
VOL, II.
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formal, yet the record of the acceptance of the road by the
town ought to have at least the effect of an 8djmlication of the
ses-sions that a way prayed for is of public rnnvenirnce; behind which record, parties are not permitted to go, where there
has been an acquiescence in the road as located. Ex parte
Miller, 4 Nass. 565. Commonzcealth v. Justices of Norfolk, 5
Mass. 435. Hardin's Rep. 258.
Nor is it competent for the town to deny their own record~
And here they have recorded a way e::;tablished from Blasdell'a
to Tracy's.
The original record made by the selectmen being lost, we
may presume that the record of the town contai11s only the
general description of the way; and that the lest paper contained the particular courses. .Makepeace v. B,mcrrft, 12 .Mass.
469. If the existing record disco-1ers any uncertainty in the
description either of persons or courses, it is made certain by
reference to the actual location. As to the course descrihed as
southwesterly, it must be taken to mean any course between
south and west, which will lead to the terminus mentioned ; and
the actual location shews whirh of the Tracys was intended.
The omission of junior from the name of one of them reducei
the case t0 the common occurrence of a latent ambiguity,
which mny always be explained by matter ab etclra. Pealce's
Ev. 112. 10 Johns. 133.
2. But if it is not a way of record, yet it is a way de jure, or
de facto; and however the town may h:1Ve acquired the easement, they are bound, from the moment of acceptance, to maintain it, at least until it is as publicly abandoned. The modes in
which ~uch easement nrny be c1cquired are various, but the authorities all go to prove the correctness of this position. .!l.lden v•.Murdock, 13 J1fau. 258. 8 D. ~ E. 608. 1 Carnpb. 260,
262. 8 East, 6. 11 East, 265. Philhj,s' Evid. 126. Shaw r'.
Crawford, 10 Johns. 236. Hathorne v. Ha,ines, 1 Green!. 245 •
.2 Str. 909. If the town, by a,ny act of their own, as by erecting guide-boards, or by open assumption 0[ the obligation of
maintainihg a way as a public road, induce the unwary traveller to pass over it to the injury of his limbs or property, it is
most reasonable that the town should respond in damages; and
that this liability should continue until the public are informed,
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by some act of equal notoriety, that the obligation is no longer
recognized by the town.
The bars erected across the road are no evidence of any denial of this duty, because towns being authorized by the statute
to permit such erections, tbey must be presumed to be kept up
by leave of the town, nth er than to hnve: been nuisances, unless
the contrary 8ppc:U'. And such license would be in itself suffi•
cient evidence, against the tmvn, of the existence of the road.

Bond, for the defendants.
1. Here is no legal way. It should not only have been laid
out by the selP,ctmcn, but they should have made a report of
their doings under their hands, to the town, and this report
should h:-Fc been rccorJed. Commonwealth v. Jvlerrick, 2 .Mass.
529. But here was no report, and so the subject was never
legally before the town.
Besi11es. thP- forms of law not having been observed in the
location of the road, the town have acquirf'd 110 right to enter
on the land to make or repair it. Every person thus entering
would he lia hle in tn,spr1ss. And if the town have not the right
to make repair:-, they are not rrsponsible for damages arising
from defects in the road; for the right and the obligation are
insep1rc1 ble.
2. If it wrre a way of record, yet the record is the only evidence; and if this Le regarded, the injury did not happen upon

the way laid out, hut on private property far distant from it.
And this record is not to be contradicted by the parol evidence
offered. Peake. 112. Ilunt v. ,19.dams, 1 .Mass. 518. King v.
King, ib. 496. Townsend v. Weld, 8 .Mass. 146. Stackpole v.
Arnold, 11 Jl1ass. 27. But if it were competent for the plaii:itiff
to introduce the p2rol evidPnce offered at the trial, yet the case
shews that the causeway on which the injury happened is several rods north of the course contended for, and so not within
any possihle li:1 hility of the defendants.
3. But if the injury happened upon a road regularly laid out,
yet it was merely a private and not a public way; and such
ways towris are not obliged to support. The only obligation
on them is imposed by statute, and this speaks of highways
and town ways only. Private ways are reparable by private
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persons, and their liability for not repairing seems recognized by
the same section on which this action is founded.
MELLEN

C. J. delivered the opinion of the Court as follows::

In this case a nonsuit was entered by consent of p;-arties, and

all the evidence has been reported; and we arc to decide upon
it in the same manner as though the whole had been presented
upon a statement of facts.
In the argument several questions have heen discussed which
it is not necessary for us now to drcidr. The only points demanding attention are-whether a town way was iega1l_y bid
out and established at the time and in the place contended for
by the plaintiff ;-and if not,-whether a road or highw8J has
been in fact opened and used in such a manner and for such a
length of time as to render the town liable for the damages done
to the plaintiff's horse by means of the defect in the bridge
situate on buch alleged road or highw:1y.
As to the.first of these points, there seems to he no dou lit upon
the facts before us. In the case of the Commonwealth 1 Nerriclc, 2 JJ!lass. 529, it was decided that the doings of the selectmen relating to the laying out a town ·way must be recorded;
otherwise the way is nut legally established. In the prPsE·nt
case that was not done. What those cloin;s were is but imperfectly known; nor does it appear that they made and si,'jnrd
any location of the way. The wriy then clearly vvas not a legal
town way, or private way; and cannot be considered as such,
unless in an action or prosecution against such town. It is
urged by the plaintiff's counsel that the town cannot objrct to
their own proceedings on account of their irregularity; and
that as against them the location and acceptance of the way are
to be considered legal and binding. To this it may be replied
that any of the owners of the land through which the supposed
way is laid could have maintained an action against the surveyor for opening and making it ;-because such owner certainly
might object to the irregularity of the proceedings, even if the
town could not. How then could the town he liable, in any
form, for the deficiency of such supposed ro;id, if thry h::id no
legal right to open and make it without the consent of such
owner? Their duty cannot be broader than their right. 1t is
true if the owners of the lands over which the supposed roa<d
1

•

•
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has been laid, had assented to it, even though it was not located
~xactly in the course described in the return and acceptance
of it, and the public had been permitted to use it according to
its practical location~ without molestation or objection, and such
consent, acquiescence and user had been continued for twenty
years, or perhaps for a shorter time ;-these circumstances
might essentially change the gromid, and be con5idered sufficient to give the town a right to repair the way, and subject
them to liability to repair, and to the legal consequences of
neglecting their duty. But such is not the proof in the present
instance.
It has, however, been urged that the way must be considered
as a legal one, until it shall be declared void by some legal
process; in the same manner as county roads which have been
laid out are to be deemed, and all the proceedings relating to
their location valid, however erroneous and imperfect they may
be, until quashed on a writ of certiorari. The cases are in no
wise parallel. No certiorari lies to set aside the doings respecting the ]ocation and acceptance of a town way. Hence if they
are not legal, they are void, and not merely voidable.
As to the second point ;-to prove that a w:ay de facto existed
as above mentioned, the plaintiff relies on the circumstance that
the road was opened and made in the year 1815 by the surveyor of the town of Rome,-and that he had at different time's expended the money of the town in repairing it, by permitting the
persons living on the road to work out upon it the amount of
their highway taxes,-and that this was done by the consent of
the assessors, verbally given. But, opposed to this is the fact
that ever since the year 1815 this supposE<l road has remained,
in 3 ll parts of it, without any fence on either side, and several
of the owners of the adjoining lands have extended their line
fences across the roacl; so that no persons could pass or repass
without removing bars in three or four places. We consider
this as clearly shewing a controling power, exercised by the
owners of tl1e lands, over a 11 the supposed claims of the public,
utterly inconsistent with the nature of a highway or town way
defacto; and are satisfied that the nonsuit ought to be con-

firmed.

Motion to set aside the nonsuit overruled.flnd judgment jor dPfendant.
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THE ST ATE v. SMITH.
A recognizance for the appearance of the party in a criminal prosecution
should state in substance all the proceedings which shew the authority of the
magistrate or Court to take it.
In a scire Jacias upon a recognizance taken by a Justice of the peace in a criminal case, it must appear that the recognizance has been returned to the
Court having jurisdiction of the matter.

ScrnE FACIAS upon a recognizance entered into before a Justice
of the peace. The writ recited that the defendant acknowledged himself indebted in a certain sum, to be levied to the
use of the CommonwealLh of Jlfassaclwsetts, if one T. P. should
fail personally to appear at the next Circuit Court of Common
Pleas to answer to the complaint of one J. A. against him for
assault and battery; and allrged that T. P. did not appear at
said Court " but made default as appears of record." To which
the defendant demurred.
Boutelle, in support of the demurrer, ohje(:ted thnt it did not
appear from the recognizance that the Justice had jurisdiction
of the mntter. It speaks of a complaint for 3n assault, but it
does not appear where it was pending, nor that there was any
process before the magistrnte. The cause of caption should
appear in the recognizance itself. Commonwealth v~ Downing,
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9 .Mass. 520. Commonwealth v. Ward, 4 Mass. 497, ib. 641.Morrnver, it does not appenr that the recognizance was made
matter of rerord in thf' Court to which it was returnable. Bridge
v. Ford, 7 Mass. 209. 4 .i"rlass. 497. Commonwealth v. Downing,
9 Mass. 520.
Kidder, for the State, replied that the writ sufficiently shewed
that there was a complaint pending for assault and battery;
and in all such cases the statute gave jurisdiction to Justices of
the peace, either to bind over, or to punish by fine. Here he
bound over by recognizance, which is apparent enough from
the writ. Commonwealth v. Loveridge, 11 .Mass. 337 •
.As to the other objection, he adverted to the recital in the
writ" as appears of record," which might well be taken to relate to all the proceedings previously set forth.
MELLEN

c. J. delivered the opinion of the Court as follows.

lt is srttled law that a recognizance should state the ground
on which it is taken, so that it may appear that the magistrate
taking it had jurisdiction and authority to drnrnnd and receive
it. 4 .Mass. 641. 7 JJ1ass. 209. 9 .Mass. 5110. These cases shew
that the Court issuing the scire Jacias must be in possession of
the recorJ of the recogniz.:rnce. In all cases such scire facias
must contain an averment of those focts which shew the recognizrrncc to have been kgally taken and returned to the Court
where the party recognizing is hound to appear, and such proceedings of that Court as form tlH' hasis of the suit. In the
present case, the writ does not st.ate that any complaint was
made to the Justice taking the recognizance, nor that any process was pending before him. Neither does the recognizance.
Nor have we any facts by which we can ascertain by what authority he demanded and received it. It does not appear that
he had rendered any judgment or passed any order against the
party accused, or that any appeal had been claimed by him to
the Circuit Court of Common Pleas, nor on what account the
recognizance was entered into by the defendant. Nor is there
any averment that the same had ever been returned to that
Court, so as to become the legal foundation of the present
action. In every view the proce5s is defective, and we accordin~ly adjud~e the writ insuffkient.
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WINSLOW v. GRINDAL.
The grantee of land is not bound by a judgment in a suit commenced after
such grant, by his own grantor, ag·ainst his immediate grantor, upon the
covenants in his deed.

•
\
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The demandant proved that as ea~ly
as the year I 770, his son David Winslow entered into the demt1 t1dC'd premises claiming them as bis own; but that at the
commencement of the war of the Revolution he left this part of
the country, and was supposed soon after to have died, unmarried, never having been heard from. Upon his leaving the
premises, the demanda.nt en:ered and made improvemeuts,
claimin~ the land as his own, till J.uly 16, 1788, when he sold
and conveyed the premises, with warranty, to Samuel Fairfield.
Fairfield afterw::ird sued the demandant upon his covenants of
seisin, right to sell, and freedom from incumbrances, as contained in the deed of conveyance; in which action the demandant's seisin at the time of the conveyance being put in issue, the jury found that the demandant ,vas not seised of the
premises as he had covenanted in his deed; and judgment was
thereupon rendered against him for $177,75 damages, at June
term, 1801.
The tenant derived his title, by several mesne conveyances
under which the respective grantees entered, from the iame
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Samuel Fair.field, who sold the land to one Andrew Herrick, July
27, 1789.
A verdict was taken for the dcmandant, subject to the opin..,
ion of the Court upon the foregoing facts.

Abbot, for the deman<lant.
The title of the demandant is admitted to be good, unless it
was conveyed by his deed to Fair.field. But the judgment recovered by Fairfidd against him on the covenant of seisin>
shews that Winslow was not s,eised when he undertook to con. .
vey, and of course nothing passed by the deed. Porter. v. Hill,
9 Mass. 34. The tenant, being privy in estate, is estoppe<l to
deny the fact fonnd by that judgment. The deed, therefore, of
Winslow to Fairfield may be iaid out of the case; and then the
title of the tenant wholly fails, and that of the demandant is
unimpeached.

Orr and Wilson, for the tenant.

If Winslow was not seised of the land at the time of the conveyance to Fairfield, then there was no privily between them;
and the judgment produced in evidence is nothing to Fairfield's
grantees. It only proves that Winslow was not the owner of
the land.
Whoever the true owner may be, he was disseised by the
deed from Fairfield to Herrick in J '789.
But the judgment against Winslow is not conclusive on the
tenant on another ground ;--it was obtained long after the deed
,vas made by Fairfield to Herrick, and without notice to the tenant. It could not have bound any but those who were parties
to the record.
The cause having been continued under advisement from
June term, 1821, when the argument was had, the opinion of
the Court was now delivered as fo1lows, by
PnEBLE J.
If Fait.field had continued in possession of the de~
mantled premises, an<l were tenant in this action, there would be
no doubt of Winslow's right to recover. In such a case the demandant would no longer be cstopped to deny that any thing
passed by his deed to Fairfidcl, whereas Fair.field having alVOL. II.
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ready reco"V"ered a full indemnity in his action for covenant
broken would be estopped by the record from claiming any
thing under his deed. Porter v. Hill, 9 .Mass. 34. And the
same rule would apply to all persons claiming title in the demanded premises under Fairfield, whethtr mediately or immediately derived from him subsequently to· such recovery. But in
the case at bar, the demandant having been in quiet possession
for more than twelve years, claiming and improving them as his
own, conveyed the demanded premises by deed to Fairfield.
Fairfield thereupon entered under his deed, a.nu continued to
hold and occupy for about a year, and without having- been
evicted, ousted or disturbed in his possession, conveyrd the
premises to .flndrew Herrick. Herrick accordingly entered and
continued to occupy and improve, unmolested and undisturbed,
until he conveyed the premises in 1811 to .fllexander. Now
whatever right Winslow had, passed to Fairfield; and whatever
he had, passed to Herrick. It is one of the first principles of
the law, founded in-the plaineit common scnse,,that where a man
has granted an unconditional estate to another, it is not in his
power, without the concurrence of his grantee, to resume or
defeat the estate thus granted. It was not competent for Fair.field, ten or more years after he haJ conveyed away an estate,
merely by his own act to defeat that conveyance. Herrick's
right cannot be affected by the proceedings in the action
brought by Fairfield against Winslow, to which Herrick was not
a party or privy, and by which of course he is not bound.
WhateYer estate Herrick therefore derived from Pair.field, passed to ./llexander, and from him to the tenant. The verdict must
be set aside; and according to the agreement of parties the de~

nrnndant must be called.
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LORD v. CHAMBERLAIN.
33y the law as it stood prior to Slat. 1821, ch. 135, every person resident withiu
the limits of a territorial parish, if otherwise qualified, was ipso facto a member
of the same, unless he was regularly united as a member to some poll-parish.
And on ceasing to be a member of such poll-parish, he became fqrthwith a
member of the territorial parish within which he resided, unless such sectssion
was colorable and fraudulent.
But by Slat. 1821, ch. 135, it seems that no person can become a member of
any religious society without first obtaining its consent.

Turn was an action of trespass on the case against the defend-.mt, as clerk of the first or congregational parish in Lebanon, for
refusing to receive the plaintiff'~ vote for a moderator, at:·a par•
ish meeting heM May 8, 1820; and it came before the Court

upon exceptions filed to the opinion of the Circuit Court of
Common Plea~~ and an appeal therefrom pursuant to the statute.
It was proved, at the trial in the Court below, that the town
of Lebanon formed one parish, the bounds of which were the
same with the bounds of the to.wn: and that within the town
there were two voluntary religious associations formed under
the Stat. 1811, ch. 6, to one of which, called the first baptist
society in Lebanon, the plaintiff united himself as a member in
August, 1811, having previously for many years been a member
of the co:1gregational parish. He continued thus a member of
the baptist society till .!lpril 24, 1820, when he obtained dupli
cate certificates that he had ,N'.thdrawu from that society~ their
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articles of association permitting him so to do; one of which
certificates he lodged·· ,,vith the town clerk, and thereupon,
claiming to have again beco:ne a member of thE' congregational
parish, he attended a meeting thereof on the 8th of Nay following, producing the other certificate to the clerk who presided
at the choice of moderator, and offering his vote, which the
clerk refused to receive, an<l for which refusal this action was
brought.
During the time in which the plaintiff professed to belong to
the baptist society he had occasionally, and some of his f.lmily
had always, attended the religious meetings of the congregational parish; but he had never been taxed there after his
secession in 1 811.
It was also proved that about the time of the plaintiff's with~
drawing from the baptist society he declared that his object was
to destroy the first parish, and to obtain their lanc.ls for tbr- town
of Lebanon; and that many others had agreed with hir.a to obtain similar certificates for the same purpose. These hncls
were certain lands given by the original proprietors of Lebanon
for the use of the ministry, and were partly in possession of the
town, and partly in possession of the parish, claimed b_y both.
The Court below wei:c of opinion that the plaintiff, on withdrawing from the baptist society in 1820, again became by operation of law a member of the congregational parish, and entitled, as such, to Yotc in the election of its ofiiccrs ;-to which

opinion the defendant excepted.
Emery and Hayes, in support of the exceptions, argued that
however the law may have been, prior to Stat. 1811, ch. 6, it
was the object of that statute to put all religious societies on a,
footing. of perfect equality of rights and privileges, and to desig~
nate the certificate as the only legal evidence of parish membership. It undoubtedly designed this evidence to apply as well
to the returning to a parish once left, ::is to the original departure from it by joining another. In both cases the membership
is to be proved by certificate from the clerk of the society to
y,rhich the party has united himself. A different construction
involves great mischief. If every town composes one parish, of
which all persons are members de facto who do not bel~ng to
any other religious society, then such IKtrish must lie at the

-
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mercy of all other denuminations, and be obliged to submit its
property and its affairs to the control of its foes, since it would
have no power to prevent them from becoming members of the
corporation.
The right of admitting or excluding members ought to be
permitted to every ,corporation, as essential to its preservation
and safety ;-at least the right to exclude persons attempting to
thrus~ themselves in, as in the present case, with the avowed
purpose of effecting its dEstruction.
Shepley and Burleigh, for the plaintiff, contended that by the
laws of Massachusetts, by which this question was to be deter..
mined, every citiz~n was considered as a member of the territorial parish where he lived, unless he was united, in the mode
provided by statute, to some particular society commonly
called a poll-parish, for the time being. Such temporary membership was only in the nature of an exception to a general
rule; and the plaintiff) by leaving the baptist society, and thus
ceasing to be under the exception, again became subject to the
general rule as a member of the territorial parish.
Nor is this any other than the fair and legitimate operation of
a principle adopted at an early period in the history of this
country. Every man, of whatever communion, was compellable by law to pay taxes as a member of the parish within.
whose territorial limits he might happen to reside; and it was
but just that he should be allowed to vote in imposing them.
The evil, if it be such, of being exposed to the addition of unwelcome corporators, has always existed, and is common to
towns as well as parishes. The case shews nothing more nor
less than a regular application of the great principle that the
right to vote and the obligation to pay taxes are reciprocal, and
that in all cases the will of the majority must govern.
After this argument, which was had at the last April term,
the cause was continued for advisement; and now the opm1on
of the Court was delivered as follows, by
C. J. When a man moves into a town from some
other town, or being resident in a town arrives at full age, he at
once becomes a member of the corporation without its consent,
pr any other act on his part; and is subject to all th~ liabilities
MELLEN
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and entitled to all the priv,ileges of a member. The same consequence follows when a man removes from another place into
a territorial parish, or, while resident therein, arrives at full age.
If a poll-parish be formed within the limits of a territorial
parish, a man.living within those limits, or removing within them
from another place, does not thereby become connected with
such poll-parish, without being included in the act of incorpora~
tion by name, or doing some act expressive of his intention to
become a member of the poll-parish, and not lJelong to the
territoria I parish. The nature of this act, and the proof of ·mc,n·
bership, are designated by law. Both were formerly prescribed
in the acts incorporating such poll-parishes, and until the gene ral provision on this head was made in the second ~ection of
the act of 1811, which rendered special provisions in each case
unnecessary.
All such provisions, whether general or special, seem founded
on the idea that unless a man belongs to a poll-parish, by its
charter, or by his own election, and act afterwards, he contin. ues to be, of co~1rse, a IJ}ember of the territorial parish within
the limits of which he resides.
From an examination of the act of 1811 it appears that the
second section of it was intended to apply to poll-parishes.
or societies, corporate or unincorporate, not distinguished by
territorial bounds or limits ~ and to provide the mode of join~
ing any such_ societies and proving membership. Because, as
we have before observed, no declaration or certificato can be
necessary to create or prove mem_bershi_p of a territorial parish. These can be nece~sary only where members of a terri"•
torial parish withdraw from it. Hence the section provide:--,
:how persons may change their relation, and become members
of any such poll-parish. But it will be observed that the an
Iieither makes provision for a person's returning to, or becomi:n&
a member of the territorial parish again ;-nor prescribes any
mode by which his connexion with a poll-parish is to be dis~
solved, or the dissolution proved. This was not thought ne~
cessary. An exemption of the seceder from taxation during the
·•ime of his membership in the poll-parish was all that the legi~.
1ature contemplated.
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When a man leaves a polJ-parish, and ceases to be a member of it, the general principle of law at once places him un.
<ler the jurisdiction of the territorial parish, by making him a
member of it, without any other act on his part, and as ef~
fectually as if he had removed into such parish from another
town ;-that is to say, he is divested of his character of mBmber of the territorial parish no longer than while he continues
a member of the poll-parish. When this latter membership
ceases, he instantly assumes his former character.
Let us now apply these principles to the case before us.· Lord,
until .!lugu.'it 28, 1811, continued a member of the first or congregational parish in Lebanon, being a territorial parish. He then
joined the first baptist society-a poll-parish-of which he continued a member till .!lpril 1820. He then by his own act, and
by the consent of said society, as appears by the certificate of
the society's committee, dissolved· his connexion with it, and
left such certificate with the town clerk. This was notice that
he claimed the rights, and submitted himself to the liabilities of
a member of the first or congregational parish, and by operation
of law he then was a member of it, and had a legal right
to give the vote which the defendant refused to receive ;-pro-vided the dissolution of the plaintiff's connection with the bapti~t society was in reality what it appeared to be,--that is, sin~
cere, bona fide, and complete ;-not fraudulent, colourahle and
pretended ;-because fraud poisons every thing, and renders
that void and ineffectual which would otherwise have its intended operation. Now on the exceptions it appears that "aboui::
" the time the plaintiff, Lord, obtained his certificate from the
" said committee with a view of seceding from said baptist sot, ciety, he declared that his object was to destroy said first par" ish, and obtain the parish lands for the benefit of the town of
" Lebanon, and that many others had agreed with him to obtain
" similar certificates for the same purpose." This is the plaintiff's own language ;--it is proved that he made this declaration
of his own motives, and those of many others of the first
baptist society, in obtaining the certificates of secession from
that society. This declaration we are bound to believe. It
can have no operation as to any other member of the society;
but as to the plaintiff it is an avowal of motives which prove
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his conduct in the above transaction to have been colourable,-his secession pretended only,---and designrd as a fraudulent
mode of obtaining the control of the ministerial lands. This
renders the whole proceeding ineffectual on his part; and an
attempt of this kind can never be sanctioned by a court of justice. The exception therefore of the defendant to the dircc~
tion of the Court below must prevail, and a new trial be had at
the bar of this Court.
It will be observed that our statute of 1821, ch. 135, contains
some new provisions on the subject of parishes; one of which
is-"" that any person may become a member of any parish or
" religious society now existing, or hereafter to be created, by

" being accepted by the society of which he wishes to become a mem"'
" ber, at a legal meeting of thr'. same, and giving notice thereof
" in writing to the clerk of the society which he is about to
'' leave." But as the facts of the case at bar took place before
the passing of this statute, \Ve must be governed in our decision
by the statute of 1811. And the general principles laid down
are to be considered as having reference to the laws as existing
prior to the statute of 1821.
New trial granted,

HEATH
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Parol proof of usage in the maintenance and repair of :ieparate portions oi
a partition fence, is admissible evidence to shew a prescription.

Tms was an action of trespass for taking and carrying away
the plaintiff's sheep, and came before this Court at the last April
term upon a summary bill of exceptions to the opinion of the
late Circuit Court of Common Pleas, pursuant to the statute.
The defendant Ricker pleaded in justification that he foun<l
the sheep in his close, damaf!.e feasant, and impounded them as
he lawfully might, and that his proceedings respecting them
were conformable to the provisions of the statute l'('Specting cattle taken damage feasant. To this the plaintiff replied that the
sheep escaped from his, which was an adjoining close, into the
close of the defendant, through the defective fence of said
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Ricker. The defendant rejoined that the sheep did not escape
through the deficiency of his fence, and hefeupon issue was
joined.
To maintain the issue on his part, t11e plaintiff offered a witness to p~ove that Ricker shewed the witness which part of the
fence dividing the close of the plaintiff from his own was the
fence of the defendant, ~nd wl~ich part was the pbintiff~s frnce;
and to prove that the fence shewed by the defendant as his
own was in a decayed and ruinou~ condition, and wholly insufficient. the Court below ruled this evidence to be inadmiss1ble, until it should first be shewn that the p;rtition fence had
been divided in the mode p1~cscribed by statute, or by an
agreement in writing; to which opinion the plaintiff excepted.
Wallingford, bei~g abo~t to argue in support of the exceptions, was stop-ped by the Court.
B1itrleigh and Goodenow for the defendant, argued that every
inan is bound by the common law to keep his cattle on his OWl).
close at his peril; and the moment they escape into another'$
field he is liable, unless it was through the other's fence, which
was deficient. Hust -v. Low, 6 .Mass. HO. Stackpole 'l). flealey,
16 .Mass. ~3. The division of a partition fence between the
owners of adjoining closes may be proved--lst by written
agreement between them ;--2d by an assignm~nt made by
fence-viewers and recorded, pursuant to the statute .;--or 3d by
prescription. Now it is not pretended that the fe1~c;e in ques•
tion was ever divided by either of the first two methods; and
if the plaintiff would rely on the last, it should have been specially pleaded. But this he has not done, and of course the
parol evidence was very properly rejected, as it went to estabs
lish a method of division nGt known to the law.
MELLEN

C. J. at this term delivered the opinion of the Court

as follows.
The Circuit Court of Common Pleas: to whose decision the
exceptions in this case were filed, seem to have rejected the
parol proof which was offered by the plaintiff arising from the
confession of Ricker, on the ground that the division of the fence
could not have been made, unless by an assignment to each of
his proportion according to the provision of n1c Act of 1821, ch.
VOL. Ii,
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44 :-or by an agreement in writing,,

It is not stated that any
such assignment or agreement had ever been made, and the
question is whether any othet Hnd of division may have been
made~ which was existing at the time of impounding, and which
might have been legally proved by parol evidence. If so, then
the decision of the Court was incorrect and a new trial must be
granted. The case of Rust v. Low &- al. 6 .Mass. 90, on
which the defendant's counsel relies, is full of learning on this
subject, and contains principles by which this cause may be
satisfactorily' decided. In that case Parsons C. J. observes that
" the owner of cattle may aver that the party comphiining
"ought by law to make and maintain the fence; in which case
" he may produce the assignment by fence viewers; or shew that
'" he is bound by agreement to make and repair the fence, which
"agreement he ought to set out in pleading; or that he was
"bound by prescription, when he should regularly plead the preQ
"scription. Every person then may distrain cattle doing d~m-.
" age on his close, or maintain trespass against the owner of the
"cattle, unless he can protect himself by the provisions of the
" statute, or by a written agreement to which the parties to the
" suit are parties or privies, or by prescription." According to
the foregoing principles, an obligation by prescription on the
defendant, to make and mai1itain the defective part of the fence
on the dividing line ought to have been set out in the plaintiff's
replication : and if the question now before us, were a question
of special pleading, we might admit the reasoning of the defend~
ant's counsel nn this point. But we are now deciding on a
question of Evidence. The issue before the jury was, whether
the defective fence was the part belonging to the defendant
Ricker. To prove this fact by prescription, proof of usage is
correct and pertinent The Chief Justice in the case before
mentioned~ goes still further and observes that" the country has
" now been settled long enough to allow of the time necessary
" to prove a prescription : and antient assignments by fence~
"viewers, made under the provincial laws, and also antient·
'- agreements made by the parties, may have once existed and
"be n0w lost by lapse of time." Perhaps this kind of evidence
might have been produced by t.he plaintiff in the case at bar,
to prove a prescription; and we do not perceive why all such'
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proof would not have been admissible and pertinent. Whether
it be probabll! that such proof can be produced, is not for us to
inquire; but as the Court excluded all parol testimony, we
think the exception must be allowed, and a n~w trial be had at.
the bar of this Court.

SARAH

NOWELL,

ADMINISTRATRIX, APPELLANT FROM A DECREE OF THE

JUDGE OF PRoBATE i•,

JOHN NOWELL,

ADMINISTRATOR

de bonis non.

Upon the death of an administrator without having settled his administrationaccount, it belongs to his representative, and not to the administrator d• bonis non, to present such account to the Judge of Prob~te for allowance and
settlement.

JM,1Es NowELL, the hushand of the appellant, was administra~
tor on the estate of his father, and died without having settled
his account at the Probate office. The appellant then took administration of the estate of her husband, and the respondent
took administration de bonis non of the estate of the father. The
appellant having presented to the Judge of Probate, in her
character of administratrix, an administration-account of her
late husband as administrator of the goods and estate of his
father, the Judge decreed that no further cognizance be taken
of it, it being, in his opinion, not regularly before him; from
which decree the administratrix appealed to this Court.
Shepley for the appellant.
The statutes regulating the settlement of estates and the ju:risdiction of the Courts of Probate having authorized the
Judge of Probate to examine and allow the accounts of executors and administrators, the subject matter of this case was
once within his exclusive jurisdiction~ It was made his duty
to inspect, with his own eye, the settlement of all estates in his
county. Has the <leath of the party taken this jurisdiction
away? For such 1 in fact, is the question, which the Judge of
Probate seems to have decided in the affirmative, he having
referred her to the common law Courts, to claim the value of
the services of her late husband as administrator. But that
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the administration-account is to be settled at the Probate office,
tJ1e statute has explicitly declared. Who is to present it? Not
the administrator de bonis non, for he is interested against its
allowance. It is his duty to resist all claims for the services of
James. On the contrary the administratrix is interested to ob~
tain a settlement of all the accounts of her intestate, and an
allowance for his services.
Such seems to have ber.n the uniform course in the ecclesi~
astical courts in England; for it is said that tile payment of
sun1s under forty shillings by the executor may be proved by
his own oath, but that after his death, the oath of his representa#ve shall not be received as sufficient. Burn. Eccl. Law 427.
Ought. 34 7. Toller 492.
And the same course of proceeding passed s1ib silentio before
the Supreme Judicial Court of Massachusetts in the time o(Parsons C? J. whose vigilance was particularly directed to correct
the errors of inferior tribunals, especially of Courts of Probate.
Storer v. Storer, 6 Mass. 390. If the Judge of J?robate had no
jurisdiction in that ~ase, then his decree was merely void, and,
tjebt would not Ee upon it ;-and yet the action of debt was
sustained.
Indeed it is not material by whom the account is presented,
since it is the duty of an admi_nistrator to give notice to all per~
sons interested to appear and shew cause against its al,lowance~
And being once before the J u<lge, and all persons duly sum-e,
moned, it on!y remains for him to examine the account, anc:.~
allow or reject it.

]__. Holmes, for the respor.dent.
'fhe appellant represents the esta~e of JanzeB J{owell,-the re-,
$pondent that of John ;--between whom the Judge of Probate
could not adjudicate. His decree therefore is right, though th(;
reasons given may be erroneous. ~le has no jurisdiction in.
these cases except over accounts rendered by the immediate
repeescntative of one deceased.
·
The necessity of appointing m1y administrator de bonis nm~
shews that the appellant's account ought not to be sustained,'
He represents the estate of his own intestate, and therefore he
alo_ne is the f roper person to present all unsettled accoun~s r~:,
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lating to it. The appellant's account is merely a private demand of her late husband against the estate of his father, in
which hf;' is made chargenble for the monies he has received,
and cfaims allowance for services done. And her demand is
to be adjustPd by the legal representative of the father. If he
refuses to do her justice, and any money is due, her remedy is
open at law. Or, if not at law, yet the administrator de bonis
non ought to exhihit the accounts of his predecessor, and ob.,,
tain and pay over the balance to his legal representative.
The Judge of Probate w:-:is correct, on another ground, in refusing to take cognizance of the account presented. It shews
payments made by James in his life time, and more than fou~
years since, of a large sum beyond the assets by him received.
Now by making such advances beyond the assets, he made
himself a creditor of the estate ;-and to all claims of creditors
the lapse of four years is, by the statute, a peremptory bar. If
the administrator pays beyond the funds in his hands, it is at
l1is own peril. If he neglect for four years to rtimburse himself, by obtaining a settlement of his account at the Probate
office, the loss is his own. He can pay no outlawed debts
without being guilty of mal-administration ;-and by the same
reason he ca11not retain for his own debt. Parsons v••Mills, 2
~Mass. 80. Williams v. Lawrence, 15 .Mass. 326. Storer v. Storer,
9 Mass. 3 7. Scot v. Hancock, 13 Jlfass. 162. Ex parte Allen, 15
}}/ass. b9. Thompson v. Brown, 16 .llfass. 1 72. Brown v. An~
clerson, 13 .Jl;/ass. 201. Dawes, Judge, 4,·c. -p. Shed, 15 Mass. 6,
Johnson v. Libby, 15 .Jlfass. 140.
Shepiey, in reply.

Suppose the administrator de bonis 'iWn should not choose to
present the account ;-what is the remedy against him? Yet if
he is required to <lo this, it is a requisition not contained in his
bond ;-and is unreasonable, bl;!cause it obliges him to look into
the doings of his predecessor, without giving him any legal right
to obtain the vouchers to ~upport them.

J. delivered the opinion of the Court as follows.
James .Nowell, administrator of the goods and estate of John
Nowell, deceased, having mad~ a certain progress in the duties
WESTON
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assigned him, died without having perfected the administration,
and before his administration-account, as far as he had gone,
had been examined and allowed by the Judge of P!'obate.
After the death of the said James, Sally Nowell, who had been
duly appointed administratrix of his goods and estate, presented
the administration-account of the said James, to the Judge of
Probate for examination and allowance. This account, thus
presented, the Judge of Probate by his decree refused to receive and examine; it not appearing to him to be a matter regularly brought within his jurisdiction.
From this decree, the said Sally Nowell interposed an appeal
to this Court. And whether the Court of Probate should have
taken cognizance of this account or not, is the question presented for our consideration.
Upon the death of an administrator, without having complet~
ed the administration, his administrator does not represent him
in the relation in which he, the first administrator, stood to his
intestate. No privity arises between the estate of the first in~
testate and the last administrator; but the administration of
that estate is to be completed in virtue of a new authority, to be
delegated by the Probate jurisdiction, to an administrator de
bonis non.
It becomes important however to distinguish between the authority which an administrator has to represent his intestate::
and the re3ponsibility he is under to the tribunal from which he
derives his power, to render a true and faithful account of whatever he may have done in pursuance of the trust reposed in
him. In the exercise of his delegated authority, he acts en
autre droit; but in the account he renders of his proceedings~.
he discharges a duty, for which he is personally bound ; the
due performance of which is secured by his administration
bond. In his transactions with other persons, debtors or cred~
itors of his intestate he acts in his reprPsentative capacity; but
when he appears before the Judge of Probate to account for
his doings, it is for the purpose of ma~ing an adjustment between
himself and the estate he represents. It is true that in his ac~
counts he describes himself as administrator; but the items
made on the debit side are charges, which he claims to have
:dlowed in favour of himself personally against the estate of his
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intestate. Thus the estate and interest of the administrator be~
comes directly affected by the allowance of every item in his
administration-account; and the Court of Probate interposes its
superintending power to protect the estate represented from
any improper claims, which the administrator might be tempted
to make, for his own benefit. For the due performance of all
the duties and responsibilities of such administrator, he, in his
life time, is personally bound, and his representative is answera~
ble upon his decease; it t4erefore becomes necessarily incident to the power, duty, and authority of the representative to
be permitted to shew that these duties and responsibilities have
been faithfully discharged. To refuse him this privilege, would
be to hold him accountable for the doings of the party he represents and, at the same time, to withhold from him the means
of shewing that such party had conducted with the mo'st perfect
fidelity.
.
It could not be seriousiy contended that, in a suit brought
upon the administration bond 1 against the representative of the
first administrator upon his decease, the former could not be
received to shew that there had been no breach of the concli~
tions of the bond. How is this to be done where the adminis
trator, having conducted with diligence and fidelity, dies withq
out having settled his administration°account? That account
must be a<ljusted, before it can be ascertained whether he has
clone his duty or not, Nothing is more clear than that the examination and allowance of accounts of this description, ~ppertains to the Probate jurisdiction. It seems therefore necessarily
to result that the last administrator, who is answerable in his
representative capacity, upon the first administration bond,
should be permitted to resort to that tribunal to examine and to
allow, or to reject the accounts of the first administrator; by
which alone the extent of his responsibility, and how far he may
have fulfilled, or fallen short of the duties incumbent upon him,
can be ascertained.
But it is contended that the representative of the first adminw
istrator, should procure the adjustment of the accounts of the
latter, through the intervention of the admini'strator de bonis non
of the first intestate.
0
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The duties of the administrator de bonis non, are confined anc.l
limited to the goods ~nd estate, not administeted upon. So fa1:
as they have been rightfully administered, they are placed beyond his agency and contra 1. It is not made a part of hij
duty to procure an allowance of the accounts of the first administrator. So far
lie may interpose, his interest, in his representative capacity, is adverse to such allowance. At common
law, the1'e was no privity whatever between ~he first administrator, and the administrator de bonis non. The latter could not
enforce a judgment, recovered by the former. Grout v. Chamberlain, 4 ~Mass. 611. And there c ..rn be no pi.·opriety in re~
quiring the representatives of the former to resort to the latter,
to present the accoL1nts of the first administrator for examination
and alloviance.
But we arc not v,ithout authority to; guide tis i'n the determi~
. nation of the question before us. By the practice of the ecclesiastical cou-rts in England, to whose jurisdiction this suhject belongs, the oath of the admfoistrator himself is received to verify
all items in his account of administration under forty shillings ;
but, upon his decease, his representatives are required to sub:atantiate such items by other proof. Burns' eccles,ias"tical law
427. Toller's law of executors 492. This practice proves that
the representatives of the first administrator~ are there receive:J.
to present and verify the administration accounts of the latter.
In th~ case of Storer v. Storer, 6 .Mass. 390, cited in the argt:~
1nent, Jonph Storer, administrator of John Storer, deceased, died
before he had closed his administration. His administrators
settled an administrat'ion-account of their intestate, as he was
administrator of the estate of the said John Storer, deceased.
A balance was found due from the estafe ?f Joseph to the estatt;
of John; an<l a decree was passed directii1g the administrators
of Joseph to pay that balance to the administrators de bonis non
of John Starer's estate. Upon this decree the administrators
de bon-is non brought an action of debt against the administrators
of Joseph, and prevailed. The action was sharply contested
upon other points; but neither the opposing counsel, nor Par~
Jons CJ. in delivering the opinion of the Court, suggested any
objection to the regularity of the proceedings before the Judge
of Probate. The decree, which was the basis of that action,

as
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was predicated Uf>On the settlement of an administration-account of the first administrator, by his administrators; and if
the Probate Court did not in fact possess the jurisdiction it as~
sumed to exercise in that cae,c thus presented, it is extremely
improbable that such an exception, which would have been
fatal to the action, should have escaped the attention of the learn°
ed counsel, or of the bench.
The administratrix of the c}eceased administrator does not,
in the cas.e before us, assume to proceed furthf'r in the administration of the estate of the first intestate; but she claims to
be permitted to shew, before the proper tribunal, for the benefit
of the estate of her intestate, what he had in fact done in his life
time, in pursuance of the trust reposed in him, by the compe~
tent authority. Unless this course of proceeding be allowed to
her, it might be difficult to determine in ,vhat inanner the administration-account of her intestate, can be legally examined
and adjusted.
.
As to the expediency of allowing or rejecting the whole, or a
portion of the account exhibited, upon the merits, that is a que:s~
tion not regularly before us on this appeal; and it becomes
therefore unnecessary, at this time, to notice many of the authorities, having a bearing upon this point, cited by the counsel opposed to the appellant.
Upon full consideration, we are of opinion, upon principle
and authority, that the actount, of which the Judge of Probate
declined to take cognizance in this case, was rightfully presented to him by the appellant, for examination and allowance;
and it is therefore ordered and decreed here, that the decree
of the said Judge of Probatf', refusing such cognizance, be reversed ; and that this case be remitted to him for further pro"
ceedings, in conformity to this opinion.
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Where one seised of an equity of red,?mpti.on in land, gave a bond to a stran~
ger, conditioned to convey to him a part of the land in fee with general war~
ranty, on the payment of certain notes given by him for the purchase money1
and then died insolvent, the original mortgage being still unpaid ;-it was
holden that the legal repre~entative of the obligor might recover the amount
of the notes, the remedies being mutual and independent.

Tms was assumpsit upon a wte of han<l made by the defendants to the plaintiff's intestate, and came before the Court upon
a case stated, containing the following facts.
The plaintiff's intestate, on the 25th of March 1806, pur~
chased of tht trustees of Ph-ill-ips' Academy about 9000 acres of
lan<l in township No. 1!, now Greenwood, for the consideration of
5500 dollars; for which sum he gave his own note of hand
payable in six years with interest; to secure the pnyment of
which he at the same time mortgaged the same land to the trus~
tees in fee.
On the 2d of January 1818 the plaintiff's intestate bargained
to the defendants a lot being part of the mortgaged tract, giv-.
ing them his bond conditioned for the giving of a good and lawful warranty.deed of the lot to them, upon the payment to him
of their three several notes of hand of the same date, given
for the purchase-money.
The defendants thereupon entered upon the lot, and paid a
small part of one of the notes. The intestate afterwards died;

this action was then commenced ;-and then the trustees entered
into the whole tract for breach of the condition of their mortgage, the amount due thereon being upwards of ten thousand
dollars.
After this, the estate of the intestate was represented insolvent, and commissioners were duly appointed to receive and
examine claims, pursuant to the statute. And the question
was, whether, upon these facts, the plaintiff could recover.

Greenleaf and L. Whitman argued for the defendants.
I. The bond and notes, being of the same date, are to be
taken together as one entire contract. Thorpe v. Thorpe, 1
Salk. 171. Johnson v. Read, 9 ,Mass. 81. Holbrook 'V. Finney, 4 Mass. 56D. Hubbard v. Cummings, 1 Greenl. 12. Be~
ing thus taken, they shew a contract executory on both sides,the obligor to give a deed, and the obligees to pay !Doney.
The land, and not the remedy, is the only subject matter of the
contract; and the defendants accordingly went into immediate
possession. They intended, and reasonahly expected to acquire, for their money, the absolute and 'llnincurnbered estate in
fee-simple. The plaintiff's intestate had engaged to give them
"a good and lawful warranty-deed of the lot." And this, in
common parlance, means a deed with the covenants usually inserted in warranty-deeds ;-and covenants too, not broken as
soon as made. Jones -v. Gardiner, 10 Johns. 266. Porter 'V.
Noyes, ante p. 22. The defendants had a right to rescind the
contract on discovery of the intestate's incapacity to convey a
clear and unincumberc<l title ;-and this incapacity being Pow
rendered permanent by his death and insolvency, payment of
the notes ought not to be enforced~
2. But if the bond and notes are, on general principles, to be
taken as independent and absolute stipulations, on which mutuu
al remedies may exist ; yet such mutual remedies exist only
where there is a perfect reciprocity between the parties in re~
spect of the remedy ;-which here is not ;-the common law
as to the matter being altered by the statute of insolvency.
Lyman -v. Estes, 1 Gree.nl. l 82. Stat. 1821, ch. 51.
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Longfellow and S. Emery, for the plaintiff.
The facts stated furnish no defence to the action, unless they
disclose either fraud, want of consideration, or an equitable
offset.
The first of these is not pretended.
As to the second, the bond alone is a sufficient consideration
for the notes. It is an absolute and independent stipulation on
the part of the obligor, to execute a deed upon payment of the
money. The payment is a condition precedent, and it is by the
performance of it that the obligor was to be enabled to obtain
the indefeasible title the defendants would wish to receive.
This point has been settled by authority. Smith v. Sinclair1
15 Mass. 171.
Nor is here any equitable claim; for none can exist until the
defendants have paid money to relieve the land, which it appears they have never done. In Lyman v. Estes the deed had
been given and the incumbrance actually paid off by the defendant, and therefore the equitable claim was well founded.
The present is merely the common though unfortunate case of
a remedy, legal in form, but fruitless in effect, against the estate
of a bankrupt.

MELLEN

C. J. delivered the opinion of the Court.

The note declared on, and two others of the same date, wer9
given for the price of a parcel of land ; for the purchase of
which the defendants contracted with Jonathan Cummings, the
intestate, who gave them a bond with conditions to executf' and
de1ive.r to them a good and lawful d?ed of warranty of the land,
upon payment of said three several notes. Cum1!1-ings the obligor died insolvent, and hi$ esfate is under a commission of msolvency. The notes not having be~n paid, Reed, the administrator, sues this action, to enforce the payment of one of
them. _ 'I'he defendants' coµnsel contends that as they cannot
by law maintain any cross action against the administrator on
the bcforementioned bond of the intestate, in consequence of
the commission of insolvency on his estate; and as they wo1,1ld
not be indemnified by a dividend of an insolvent estate, even if
~uch action could be maintained; and a~ they cannot obtain a
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<leed of the land according to the condition of the bond, they
ought to he permitted, in this action, to shew the foregoing facts
in their defence; as they all relate to the same contract and
transaction, according to the principles of the case of Lyman,
adm'r v. Estes, 1 Greenl. 182. In that case Lyman the intestate
had conveyed a piece of land to Estes with the usual covenants
of seisin and free<lom from incumbrances; and Estes gave his
pramissory note for the price. Lyman died insolvent, and in
an action by his administratrix, founded on the note, it appeared
that before the conveyance to Estes, Lyman had mortgaged the
land; and Estes, after Lyman's death, had paid off the mortgage; and this Court allowed and directed such payment to
be deducted from the amount due upon the note declared on;
considering the payment as in effect made to the administratrix,
because it had gone to the benefit of the estate. But the two
cases essentially differ. In the first place Estes had a perfect
right of action against Lyman his grantor, in his life time, for
the breach of the covenant in his deed that the land was free
from incumbrance. This covenant was broken the moment it
was made, and damages might have been recovered against
Lyman, when living or claimed before the commissioners on his
estate. In the second place Estes had removed the incumbrance, by paying the sum to the mortgagee. In the present
case the defendants have not as yet acquired a right of action
against any one, or laid the foundation for a claim before commissioners; and they cannot present a legal claim of any
kind till the notes a bovementioned have been paid. If Cummings, the obligur, were now living, no action could be maintained against him; for the obvious reason that the condition of
his bond has not been broken. Thorpe v. Thorpe, 1 Salk. 1 71,
3 Leon. 219. Even if our statute had permitted a bond, to be
set off against a note in an action upon the note, still, in this
c1ction, such set off could not be made; because a set off always
presupposes, and is in fact founded upon, an existing right of
action upon the demand so set off; and it is a substitute for a
cross action in certain cases, where a defendant inclines to
aclopt that course of proceeding.
As well might we il'l this action permit the defendants to defeqt
it by shewing that they hold a promiisory note against the CS<:
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tate for a larger sum, although not payable, by the terms of it,
till some future day. We therefore cannot, according to the
spirit of our <lccision in Lyman v. Estes, admit this defence on
the ground of insolvency, and for the reasons assigned for our
'.:>pinion in that case. According to the case of Smith v. Sina
clair, 15 Mass. 17 l, and Lloyd v. Jewell <Y al. 1 Greenl. 352, the
bond constituted a good and legal consideration for the note;
of course there is no defence on this ground.
But still it is contended that though the bond did constitute a
good and legi1l consideration for the notes, yet as the intestate
lrnd disabled himself to perform the condition of the bond,
the defendants arc discharged from their liability on the notes;
l}ecause of the manifest injustice which would be the consequence of their being obliged to part with their money with-out the possibility of an equivalent; and the case of Jones i,.
Gardiner, 10 Johns. 2GC, has been cited in support of the argunient.-'That case has little resemblance to this.-It was an action on an agreement by which the defendant agreed to pay a
certain sum to the plaintiff whenever he should receive from
him'" a good and sufficient deed in law to vest him" (the defendant)"" with the title of the farm of land with the appurte" nances" which was the subject of the contract.-The deed
tendered by the plaintiff was incorrect in the description of
the boundaries,-ancl not containing all the farm. Besides,
the wife of the plaintiff had not legally extinguished her con•
tingent right of dower in the farm. The Court decide<l against
the action for the above reasons.
In short, whatever inclination we may feel to sustain the de~
fence which has been urged, we cannot find any legal princi•}Jles on which it can be supported.
The defendants will probably be sufferers, and lose the sum 5
or a large part of it, which they are thus compelled to pay.
But the law is liable to no imputation on this account. They
should have guarded against loss, occasioned by the insolvency
of the intestate, by insisting on his giving bond with sufficient
sureties. Not having done this, they must submit to the ~neon~.
venicnces resulting from their own inattention.-Thc defend---:.
?nts must l)c cal~cd.
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The liability of the vendee to <lamag-e as the surety of the vendor, is not of itself a sufficient consideration to support an absolute conveyance of property,
against creditors.
And where the vendee, at the time of such absolute conveyance, executed a
bond of defeasance to the vendor, it was holden to be incumbent on the
vendee, in an action brought by him against an offio>r attaching the goods
so c~nveyed, at the suit of a creditor of the vendor, to produce such bond, or
to shew that upon due diligence its production was out of his power.
TROVER for a shearing 1liachine, ,vhich the defendant, in the
discharge of his <luty as a deputy sheriff, had attached as the
property of one William Gorham, at the suit of Leonard Richmorule
From the f:xceptions filed in the Court below, it appeared that
the plaintiff was one of the sureties for his brother William at
the Probate office, in a bond given by him as administrator on
the estate of his father ;-that several j'ears after this they
went togethu to a scrivei1er, for- the avowed purpose of executing certain instruments of conveyance for the security of the
plaintiff against his liability on the Probate bond ;-that accordingly William executed to the plaintiff an absolute deed of conveyance of certain real estates, and assigned certain personal
chattels, among which was the shearing machine in question;and at the same time the plaintiff gave a bond to said William,
conditioned to reconvey or account for the property so con~
veyed to him, upon his being saved harmless from the Probate
bond. It further appeared from the testimony of said William~~
attorney, who made out and assisted to settle his administrationaccount, that a large sum appeared tu be in his hands, to be di~
vided among the heirs; but there was no evidence that the
plaintiff had ever paid money or suffered damage by r~ason of
his suretyship.
It further appeared that said William and Richmond, the attaching creditor, had been partners in tra<le,-that a few days
before the conveyances to the plaintiff, they had dissolved their
copartnership, and entered into articles, by which William assumed the payment of the partnership debts, which were con~
siderable, and the payment of a farther sum to said Richmond;and that soon after these transactions William absconded.
It was objected on the part of the defendant, that the bond
for reconveyance, being executed at the same time with the
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deeds and transfers, was part of the entire contract between the
plaintiff and William Gorham; and that the whole contract haic~
ing thus been reduced to writing, it was not competent for the
plaintiff to prove any part of it by parol, without first accounting for the absence of better evidence. But this objection the
Court below overruled.
It was further objected 1:iy tbe defendant that parol testimony
as to the amount of monies in the hands of said William due to
the heirs of the intestate, was inadmissible, because better evidence could be had from the Probate office. But this objection
also was overruled ;-and a verdict by direction of the Court
being returned for the plaintiff, the defendant filed excepticms
and brought the cause here by appeal, pursuant to the statuteo
Fessenden, for the plaintiff, now contmded that it was enough
for him to have shewn his title to the property by the deed of
assignment ;-the bond being no part of his title, he was not
bound to produce it. It was as much i'n the power of the other
party, as of the plaintiff, and the liability of the plaintiff on the
Probate bond, he insisted was sufficient consideration for the
conveyance.
Greenleaf and W.

k. Porter, foi· the

defendant.

J. delivered the opinion of the Court, as follows:
This case comes before us upon exceptions taken to the order
and direction of the Circuit Court of Common Pleas, upon the
trial there, in receiving certain testimony, objected to by the
counsel' for the defendant, as by law incompetent.
1t was incumbent upo'n the plaintiff to prove that the article,
for the conversion of which this action is brought, was in fact
his property. And it became necessary for him to establish his
title, not only as between himself and the party of whom he
purchased, but also as against the creditors of that party. The
article in question did be long to William Gorham, as whose
property it was taken by the defendant, in his official capacity
of deputy sheriff, by virtue of a precept legal1y sued out by a
creditor of the said William. The plaintiff claims under a sale
and transfer from William to himself. The defendant, repre~
senting a creditor, has a right to require that such sale and
Ha.nsfer should appear to have been made bona ,fide~ and for a
WESTON
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·good a~d sufficient consideratio?. The case finds that the cone
sideration for the transfer of this and other property, was the
liability which the plaintiff had assumed, as the surety, of the
said William, in an administration bond to the Judge of Probate.
There was no evidence that the plaintiff had paid any money
or sustained any damage, by reason of his liability. That
alone could give him a right of action against his principalo'
But a surety may lawfully take security for his indemnity; or
he may take a pledge of property real or personal, for the same
purpose. An absolute conveyance of property, founded upon
this consideration, may be defeated by subsequent purchasers,
or by the creditors of the principal; for it may be that no damage will arise to the surety. We are therefore well satisfied
that the plaintiff, as against the creditors of William Gorham,
could only receive the property in pledge, to be returned in
case he should finally sustain no damage in consequence of his
liability; or should be otherwise indemnified.
It is insisted by the counsel for the plaintiff, that when he ex~
hibited the instrument under which he claims, which purports
to be an absolute transfer of the article in question, he furnished
all the evidence which could lawfully be required of him, or
which was necessary on his part ;-that the counter instrument
which he had given, is as much within the control of the defendant as of himself ;-and that if that paper affords any matter
of defence, the defendant should have taken measures for its
production. Bu,t if, as has been before stated, the plaintiff
could, as against the creditors of William Gorham, whom the
defendant here represents, hold the property only as a pledge
upon the consideration before mentioned, of which we entertain
110 doubt, it became incumbent upon him to shew that as such
he did receive and now claims it. When therefore the plaintiff
produced the instrument of sale to him, that, being in its terms
an absolute transfer, was insufficient, upon the consideration
proved, to entitle him to a verdict and judgment in his favouro
He then offered and was received to shew by p:1rol diat the
property passed to him as a pledge; and that the terms of the
pledge were set forth in the condition of a bond, by him given
to William Gorham. This testimony was objected to; and it~
admission by the Court below constitutes one of the exception.s,
V04.
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the validity of which we are now called upon to decide. And
we are of opinion that this testimony was illegally admitted.
It is onejf the most familiar principles of the. law of evidence,
that inferior testimony is not to be received while higher exists
in the power of the party, \vho relies upon it. Whrre thrrefore
a contract has been reduced to writing, the written evidence
must be produced, and parol testimony cannot be substituted-,
unless that which is written has been lost or destroyed ; or being
in the possession of the :cidverse party, has not been produced
upon notice. Considering this property as having passed to the
plaintiff as a pledge, which is the only title which can avail him
ih the present action, the instrument which he receivnl and that
by him executed are parts of the same contract. It 1vas iticumbent upon the plaintiff in proving the whole contract, which
he wab bound to do, to procure the production of that part of it
which went into the hands of William Gorham, who was himself
a competent witness; or to shew that upon due <liligrnce used,
neither that nor the said William could be found. The plaintiff
offered no proof of any steps taken or iriquiry made by him,
,vith a view to procure tnis paper; and for aught "ve know such
inquity, if made, would have resulted in its production.
We are of opinion therefore that by reason of the illegal admission of the parol testimony before refrrred to, tne verdict
must be set aside, and a new t'rial granred at' the bar of this
Court.
F.rom the view we have tafren of this part of the case, it beQ
comei unnecessary at this time to consider the efi<•ct of the
other exceptions taken by the counsel for the defendant.
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----------Varrill v. Heald.
----------V ARR ILL v. HEALD.
1n an action against an officer for not serving and returning a mit of execution, he may shew the insolvency of the debtor in mitigation of damagei..,
notwithstanding he does not return the precept, nor allege that it is lost.
ln such ac~ion it is incumbent on the plaintiff to shew that the precept his
never been returned.

Tms was an action of the case against the defendant for
neglect of his office of deputy sheriff in not serving and returning an alias writ of execution in favour of the plaintiff against one
James Gffin. At the trial in the Court bP.low, which was upon
the general issue, the plaintiff proved the delivery of the execution to the defendant, but offered no proof respecting the ability
of the defendant to have collected it; nor did he shew that it
had never been returned to the Justice who issued it, the Court
ruling that he was not bound so to do. The defendant denied
that he ever had the execution in his hands, but offered to
shew the insolvency of the debtor, in mitigation of the damu
ages ;-to the admission of which evidence the plaintiff objected,
until the defendant should first shew that he had returned the
execution ;-but the Court overruled the objection, and admitted the evidence, and thereupon instructed the jury that if they
were satisfied that the poverty of the debtor was the cause why
the money had not been collected, and that the <;lefendant had
used due diligence in this particular, they might find for the
plaintiff, assessing only nominal damages; but if they were not
~atisfied of these points, they might assess such damages as
would fully indemnify the plaintiff for the amount of his execution, with additional damages ;~and they found for the plaintiff,
assessing nominal damages only. TQ this direction the plaintiff
filed a summary bill of exceptions, and brou.ght the cause to th~
Court by appeal, pursuant to the statute,

Fessenden and Hill, for the plaintiff.
The object of the action is to restore the plaintiff to what he
has lost by the misdoing of the defendant. Prima facie he appears to have lost his debt, since he is deprived of the original
~eans of enforcini its collection ;-and in such case.i the
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amount of the judgment and interest is the general rule of dam~
ages against the officer. The cases in which the officer is per~
mitted to rcJucc the qmount of damages recoverable by the
general rule, are not where the neglect has been either wilful or
criminally gross ;-for if it appears that his conduct has either
destroyed or essentially abridged the rights of the creditor,
the jury are permitted to go even beyond the amount of the
former judgment,,for the purpose of giving him a full and com~
plete indemnity. Weld v. Bartlett, 10 Mass. 410. And no case
has been found, where an officer who has T?,ever returned the
precept, but still holds it in his hands, has been admitted to of
fer evidence in mitigation of the damages.
· If the precept is in existence, its return is material to the
creditor. It may be that the judgment is satisfieq, or that some
collusion has been practiced between the officer and the debtor,.
which the execution, if produced, would discover,-or that a
return by the officer woul<l give the creditor additional rights,
by its truth or its falsity, against the debtor or the officer. Simmons v. Bradford, 15 .Mass. 82. But here the officer does not
pretend that he has lost the precept. His defence rested on
the simple denial that he ever had it in his hands. This fact
the jury found against him ;-and he ought not, while wilfully
withholding the execution, to be allowed to sriy in excuse that H
was against a very poor man.

Chase, for the defendant.
MELLEN C. J. delivered the opinion of the Court as folJow~ ~
The question before us is whether the direction of the Court

to the jury was incorrect, as to the assessment of nominal damages, in case they should befieve that the defendant had used
due diligence, and that the judgment debtor was poor and destitute. On this suhject w~ entertain no doubt. The jury were
instructed to do justice to the plai~tiff by giving him damages
equal to the injury he h:id sustained. He certainly was eno
titled to no more. It is urged that this case differs from those·
where nomiml damages have been allowed, because here the exed
cution has not been returned; and that so the plaintiff has lost the
benefit of his judgment and cannot collect the amount of the debt..
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or. It does not appear that the execution has not been returned.
~fhe objection therefore has no foundation in fact. It was the
phiatitf's duty to shew that it ha<l not been returned, in order ta
prove his declaration. And it is not so much a matter of surprise that the plaintiff recovered only nominal damages, as
that be recovered any. But. this point is not before us.
If it should appear hereafter that the officer had actually
collected the amount of the execution, it may be recovered in
an action for monry had and received. There is no pretence
for disturbing the verdict. The exception is overruled anrl th{;
judgment below affirmed.

EMERY,

PETITIONER, i·.

SHERMAN, ADM'R.

A petition to the Court to enable an administrator to execute a deed, is not al,1
adversary proceeding, nor is the power, thus obtained, imperative on the
administrator.

THE respondent's intestate had contracted with the petitioner
to convey to him a parcel of land, and died without having
executed the conveyance; and the petitioner thereupon prayed
the Circuit Court of Common Pleas that the administrator
might be authorised to make the deed. The administrator appeared, and pleaded the insolvency of the estate, to which the
11etitioner demurred ; and the Court overruled the plea, and
granted the license prayed for. Whereupon the administrator
claimed an appeal to this Court, which the Court below refused
to grant ;-and on application now to this Court, they refused
to sustain the ap~eal ;-observing that this was not an adversary proceeding, in which an appeal would lie; but was merely
a petition to empower, not to compel, the administrator to execute
a deed, which he might or might not execute, as he should be
~dvised his duty as a faithful administrator would require.

Lincoln, for the petitioner.
Bradley, for the respondenta
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TrrE PEJEPSCOT PROPRIETORS v. CUSHMAN.
Construction of the Indian deed of the "Pejepscot claim,'' and its boundary on
the east side of the great falls at Lewiston.

'fms was a

writ of entry on the seisin of the dcmandants
within thirty years, to which the general issue was pleaded.
Th~ drmanded premises are situated on the east side of
./J.ndroscoggin river, above the great falls at Lewiston. At the
trial of the issue, it was admitted that the demandants held the
title of Richard Wharton and others, under a deed from War-.
rumbee and others, lndian chiefs, bearing date July 9, 1684,
and purporting to convey-" all the aforesaid lands frqm the
"uppermost part of ./1.ndroscoggin falls four miles westward, and
'-' so down to .ilfaquoit, and by said river of Pejepscot, an,d froµ1
" the other side of Androscoggif!, falls, all the land from the fall~
" to Pejepscot and .llferrymeeting ba,y to Kennebec, and toward~
" the wilderrless,, to be bounded by a south-west and north-east line,
" to extend from the upper part of the said Androscoggin upper" mos~f(!,,l?s to the said river of Kennebec, and all the land5 from
,~ Maquo'il to Pejepscot," &c.-Also-" all the land lying five
"miles above the uppermost of the said Androscoggin falls, in
'' breadth and length holding the same breadth from Andr~scog" gin falls to Kennebec river, and to be bounded by the aforesaid
g south-west and north-east line, and a parcel of land at five miles
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"distance to run from Androscoggin to Kennebec river as aforesaid," &c.
The falls referred to lie in a bend of the river, which COlltains
several islands; and the ccmrnencement of the fall, or broken
water, on the west side, is many rods higher up the river than
any similar appearances on the east side ;-so that running a
northeast course from the commencement of the fall on the west
side of the river, would include the demanded premises wit~in
the tract described in the deed; while commencing at the beginning of the fali on the east bank 1vould as clea;ly exclude
them.
The dernandants read a resolve passed June 21, 1803, au~
thorizing the committee for the sale of eastern lands to appoint
a surveyor to ascertain and run the Jines of the PejPpscot claim~
.1greeably to the report of Levi L?'ncoln, Samuel Dexter and
Thomas Dw-ight, Esquires, so far as the lands of the Commonwealth adjoin the same ;-and they also shewed the appoint•
ment of Lothrop Leuris, E1;q. as surveyor~ under this resolve,
and his return dated September 1805, certifying that he began at a
red oak tree on the west bank of the river, at the uppermost
part of the falls on that side, and ran a line north-west five miles,
and from the end of sa-id five miles north-east to Androscoggin
river, and continuing across the river the same course to the
iine of the Plymouth claim ;:--also from the same red oak tree.,
west, a bout four miles to the curve-line, and marked a beech
tree for the head-line
the Pejepscot claim on the west side of
Androscoggin river.
The tenant in support of his title read a resolve passed
~larch 26, 1788, adding John Read and Dam:el Cony, Esquires
to the committee on unappropriated lands in the counties of
Cumberland and Lincoln, extending their powers to the county
of Yo·rl~, and directing them to cause a survey and. plans to be
made of the located lands in those counties, and to mark out_
the unlocated lands into townships, &c.-also a suney and
return of Ephraim Ballard, dated October 31, 1794 ;-also
a deed from Nathaniel Wells, Leonard Jarv-is and John Read,
Esquires, in behalf of the Commonwealth, to Da-i:id Cobb, Esquire, dated Jam.,wry 20, 1795, conveying to him the demanded
premises in fee ;-and a deed conveying the same land from
§aid C<Jbb to the t~nant in fee, bearing date January 21, 1815.
~
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To shew that the persons who undertook to convey to said
Cobb had no power so to do, and that the functions of the com~
mittee were suspended, the demandants relied on the resolve of
.tlarch 8, 1787, directing the committee on unappropriate<l b.ndb
not to· locate or dispose of any lands lying upon Androscoggin
:river, and between said river and lands claimed by the Plymouth company, to the southward of the 5outh line of Bakerstown,
bounded at the great fall in Androscoggin river, on the west and
south line of Port-Roy:ctl, on the east sidP of the tivcr.
In reply to this the tenant relied on the resolve passed March
26, 1 788 above cited, in which the committee or the major part
C?f them were instructed generally to sell the una ppropriate<l
lands in any of said counties ;-and also read a resofve of June
20, 1788 directing the same committee to sell all the lands in
either of said counties which had become the property of the
Commohwealth by confiscation. He also proved by the Hon.
Daniel Cony, one of the committee, that Nathan Dane, John
Brooks, and Rufus Putnam, who had been appointed members of
the committee for the sale of eastern lands~ by previous Resolves, had nevet acted on that committee after iiarch 1783s
~nd that he understood they had re~igned.
It was contended by the counsel for the demandants that the
line run by Col. Lewis in 1805 as the northern boundary of the
upper tract conveyed by Warrumbee a1}d others, was final and
conclusive; and as by that line the premises demanded were
within the limits of the Pejepscot claim, the tenant was bound by
it. But the Judge who presided at the trial instructed the jury
that as Col. Lew£s was only appointed to run and establish the
line of the Pfjepscot claim so far as the lands of the Common,,
wealth adjoined the same, and as it appeared that the adjoining
tract on this side had been conveyed to Mr. Cobb sever~l years
before the survey, he and those claiming under him were not
bound by the running of that line, unles it was established in
the proper place. He further instructed them that .Messrs.
1Vells, Jarvis and Read were sufficiently authorized to convey tht:.
premises by deed, according to the resolves of March 26, and
Jv.ne 20, 1788, and the testimony offered; and that as Warrurn~
bee and others h;y their deed conveyed one tract of land on the
mst side L'f thf' ri~,r~; by ~ cer 1'.::1in boPl'Jcbry :rnd head linP. run•
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~ing from the uppermost part of the falls; and another tract on
the east side of the river, running another and different, viz. a
northeast course from the uppermost part of the falls on the
-east bank of the river as the boundary of the tract on that side ;
and that measuring from this point, according to the plan taken
in this case and exhibited to the jury, these principles would
lead to a verdict for the tenant.
A verdict was accordingly taken for the tenant, subject to
the opinion of the Court upon the fore~ng facts as stated i11
the report of the Judge.

Longfellow, Greenleaf and Fessenden were of counsel for the
<lemandants.-Orr and R. Williams for the tenant.
For the dernandants it was argued-I. That the lands on both
sides of the Androscoggin formed one entire tract, and had a
common boundary-viz.-the uppermost part of the uppermost
falls; and was described by one line, and this a continued
line, extending across the river.-2. That this bmmdary
was fixed and established by Col. Lewis under the resolve of
June 21, 1803, and that this survey concluded the Commonwealth and all persons claiming under them. Lunt v. Holland,
14 Nass. 149.-3. That if this survey was not final and conclusive as to the land on the east side of the river, and the land
was to be considered as two tracts, divided by the river, then
they were bounded by the thread or channel of the river, and
the admeasurement is to begin at the point where the water first
breaks at the centre of the stream, agreeably to Lunt-·v. Holland.-4. That the deed from Wells and others to Cobb W3S
without authority. The resolve of March 26, 1788, relates to
unappropriated lands ;--but these were already appropriated by
the resolve of March 8, 1787, to the use of the Commonwealth,
with special reference to the unsettled state of the title. This
resolve is a sufficient caveat to any purchaser, who must be
considered as taking the land subject to the prior claim of the
demandants. And it is not repealed by the resolve of March
26, 1788, there being no express words of repeal, nor any
necessary implication. Pease v. Whitney, 5 Jlfass. 580.-5. Nor
was the same deed to Cobb made by a majority of the committee
for the sale of eastern lands. By the resolve last cited, two
VOL. IT.
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were added to the committee, increasing the number to seven,-

four of whom cornstituted the majority mentioned in the rem
solve ;-a majority of the committee then ex'isting ;-not of such
number as might chance to remain after the resignation or
death of the rest. :But if nof, yet the evidence of the resignation of some of the committee was not legal, being only parol;
nor was it suflici€nt, being only what the witness understood
from others.

;

For the tenant, it was contended that the land described in
the Indian deed consisted of two distinct tracts, ear h having for
its northern limit the upper part of the water-fall at the bank of
the river it adjoined ;--that the survey of Col. Lewis, so far as
it respected the east side of the river, ·was without authority, his
commission extending no farther than where the Commons
wealth's land adjoined, which applied only to the west side;-that the appropriation of lands by the resolve of March 8, 1787,
was only a temporary suspension of the powers of the committee, and was rep12aled by that of .March 26, 1788, which is a
revision of the whole subject matter ;,--and they referred to
various resolves shewing that the persons acting as the commitm
tee were duly authorized; especially to that of .March 10, 1791,
in which Jrlessrs. Phillips, Wells, Jarvis., Read and Cony are styled
" the committee for the sale of ea3tern lands."
After the argument, which was had at the last term, the
cause was continued for advisement; and the opinion of the
Court was now delive1·cd as follows, by
WESTON J.
In the argument of this cause, it has been urged
on the part of the coun::iel for the dcmandants, that the lands
on the east side., and the lands on the west side of the Androscoggin conveyed by Warrmnbee and others, by theirfdeed of Ju.
ly ninth, 1684, constituted one entire tract, through which the
river flowed; and that the monument ascertained and fixed on
the western side, or at least a point in the thread of the river, at
the uppermost part of the falls, would form the common starting
place, from which the head line of the land on the west side of
the river, running a west course, and the hea<l line of that
lying on the east side, running a northeast course, would be
ascertained ..
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The lands on each side would constructively run to the
channel or thread of the river; and being conveyed by the
same deed to the same grantees, would form one entire tract, if
the grantees thought proper thus to regard them. But as the
land conveyed, as it presented itself to the eye, was in fact separated by the intervention of the river, it was natural and obvious to consiJer it as forming two prominent divisions. And
with a view to this division, or for some other reason, the lands
on the west, and those on the east siJe of the river, are conveyed with a referen:::e to that natural houndary. But in the view
we have t::iken of the cause, we have not considered the determination of this point decisive of the controversy, raised on this
occas10n.
'fwo principal questions present themselves for our consideration First, is the monument, as ascertained and fixed by
Lr!hrnp Lewis, conclusive between these parties? Secondly, if
it he not so, were the jury properly instructed as to the principles by which they were to ascertain and fix the uppermost
part of the fails. referred to in the deed of Warrumbee and
others, from which to run a northeast course?
The determination of the first question ir.volves nnother,
namely, the v:didity and effect of the deed of January twentieth,
1795, from Nathaniel Wells, Leonard Jarvis, and John Reed,
assuming to act as a committee in behalf of the Commonwealth
of .Massachusetts to David Cobb, under whom the tenant claims.
'J'he objections urged against this last deed are twofold ; that
it i:-, not the deed of a majority of the committee, and that if it
be so, they were not authorized to sell the premises in question ..
By a resolve of November eleventh, 1784, Samuel Phillips, Jr.
Nathaniel Wells, and Nathan Dane, were appointed a committee
in relation to unappropriated lands in the county of Lincoln;
and the powers of the committee were subsequently enlarged,
so as to extend to all the counties in Maine. In November,
1785, John Brooks was, by a legislative resolve, substituted in
the place of Nathan Dane, then absent at Congress. By a resolve of .March twentyfourth, 1786, Samuel Phillips, Jr. Nathaniel
Wells, and John Brooks are described as the committee on the
subject of unappropriatEd lands. On the sixteenth of November,
1786, Leonard Jarvis and Rufus Putnam were, by a resolve of
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that date, added to the committee; any two of whom by conu
sent of the majority were empowered to transact and complete
any business, that might be assigned to the committee. By a
legislative resolve of November seventeenth, 1786, the accounts of
Nathan Dane, who is described as having been one of the com-,
mittee on the subject of unappropriated lands were, upon his
memorial, referred to the same committee for examination and
allowance. And by the resolve of November fourteenth, 1788,
the balance found due by that committee to l\fr. Dane, was directed to be paid. In the resolve of .March tenth, 1791, Samuel
Phillips, Nathaniel Wells, Leo:iard Jarvis 1 John Recd, and Daniel
Cony are described as the committee for the sale of e[lstern
lands. This last resolve fully corroborates the testimony of
Daniel Cony, one of that committee, which forms a part of this
case, that priol' to that time, Nathan Dane, John Br:.;cks, :rnd
Rufus Putnam had ceased to he members of the cor111~1itlt'e •.
And upon a full cor.sideration of the foregoing resolves, ,1rd of
the testimony of the said Cony, we are satisiled that at the time
of the making of the before mentioned deed to Dovi!l C:Jub,
Nanthaniel Wells, Leonard Jarvis, and J()hn Rml, who united in
the execution of that deed, did constitute a majority 01' the committee for the sale of eastern lands.
As to the objection that the committee were directed not to
sell a certain tract of land, embracing the premises in question,
for certain reasons recited in the resolve of the legislrtture of
March eighth, 1787, we are of opinion that this inhibition was
completely removed by the resolve of Jllarch twenty-sixth, 1788,
by which the committee, or a majority of them, were authorized
to sell the unappropriated lands in any of the counties," any
resolve to the contrary notwithstanding."
It results therefore, that by the deed of a majority of the
committee of the twentieth of January, 1795, to David Cobb, all
the right, title, and interest of the Commonweahh of Afassachusetts to the premises in question, passed to the said Cobb, under
whom the tenant claims.
After thus parting with thrir interest, it is not to be presumed
that the Commonwealth would do any thing to affect or impair
that interest, in the hands of their grantee. If in fact there
were no constitutional objection to their so doing, nothing short
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of language the most express and unequivocal, indicating such
an intention, could be deemed or construed to have that effect.
So far is the resolve, under which Lothrop Lewis was appointed,
from justifying such an implication, that the agents of the Commonwealth for the sale of eastern lands, are there authorized
and directed to appoint some suitable person, to run and ascertain the line of the Pejepscot claim only "so far as the lands of
the Commonwealth adjoin thereto."
And we are of opinion that neither the resolve of June twenty.first, 1803, under which Lothrop Lewis was appointed, nor what
he did in virtue of that appointment was intended to have, or
could legally have, the effect to impair the title or interest,
which had passed to David Cobb in January, 1795, and which
has since vested in the tenant. As to the tenant this proceeding
was res inter alias acta. He was neither party or privy to, or
legally connected with, or concluded by it.
It remains to determine whether the jury were properly instructed as to the principles by which they were to ascertain
and fix;. the uppermost part of the falls, from which a northeast
line was to be run, referred to in the deed under which the
dcmandants claim.
When fixing the uppermost part of these falls, as the monument from which the tract on the eastern side of the river was
to begin, we cannot doubt that the parties had reference tQ
that monument as it existed and was to be found, on the same
side of the river, And even if we consider the lands on both
sides of the river as forming one entire tract, we are not aware
that a different result would be produced. The line from the
river on the west side was to run a west course, and on
the east side, a northeast course. No course is given across
the river. And ·we know of no more obvious or satisfactory
construction that can be given to the language of the deed, or
one which seems better calculated to effectuate the intention of
the parties than to take the uppermost part of the falls, as it is to
l)e ft,und on the western side of the river, as the starting point
from which the west course is to be run; and the uppermost
part of the falls, as it is to be found on the eastern side of the
river, as the point from which the northeast course is to be run.
Thus the uppermost part of the falls, as they lie from i,ide tQ
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side, whether they pass directly or obliquely, will he the course
across the river.
Being all of us fully satisfied with the opinion and direction
given upon the trial of this cause, judgment is to be entered upon
the verdict.

LIGONIA ·v. BUXTON.
A minister ordained over an unincorporated religious society, compMed of
members belonging to different towns, is not a slated and ordained minister
of the gospel, within the meaning of Stat. 1786, ch. 3.
A marriage solemnized by a minister at his own house, neither of the parties
residing in that town, is void under Slat. 1786, ch. 3. -and this statute is not
altered in this respect by Stat. 1811, ch. 6.
The resolve of March 19, 1821, does not render valid a marriage solemnized
against the laws then in force. It only confirms those which, through misap~
prehension of the law, were defectively solemnized, the minister being not a
stated and ordained minister, though erroneously supposed to be such.

Assumpsit for the support of a pauper named Mary Brazier,
the supplies furnished co:nmcncing March 28, 1821.
In a case stated to the Court, it was agreed that her settlement
was in Buxton, unless she had gained another by her supposed
marriage with one Joseph Brazier in the year 1814, the validity
of which was-the only question in the case. At the time of this
supposed marriage he resided in Palermo and she in .Montville,
in the county of Lincoln; and the marriage was solemnized by
lsaac Hall, an elder of the Baptist church, at his dwelling house
in the plantation of Knox in the county of Hancock, a<ljoining
.Montville, there being then no settled ordained minister resident
either in Knox or Jllontville. .Jlfr. Hall was ordained in 1806,
after the usages of the sect to which he belonged, over an unin~
corporated religious ~ociety composed of individuals resident in
the towns of Unity, MontvWe, and the plantation of Knox, in the
respective counties of Kennebec, Lincoln, and Hancock. Braziei·
left his wife in 1820, and had not cohabited with her since.
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Allen, for the plaintiffs.

The objections to the validity of the marriage are twofold ;viz.-

That the person by whom the marriage ceremony was
performed was not authorized to solemnize marriages
any
case;And that if he was generally authorized, yet he was not so as
it respected these parties.
Neither is the marriage rendered valid by the resolve of
March 19, 1821, legalizing certain marriages.
1. The statute respecting marriages, 1 786, ch. 3, provides
that every stated and ordained minister in the town, district,
parish or plantation where he may reside, shall be authorized
to solemnize marriages, when om: or both of the parties to be
joined in marriage are inhabitants of, or resident fo, the town,
district, &c. where such minister shall reside. But the nature
of Mr. Hall's ordination, and of his various duties and obligations, preclude all supposition of his being a stated minister
within the meaning of the statute. The church over which he
was ordained extended into three distinct towns or plantations,
and as many counties. In what place, then, could he be said
to be a stated minister? His case is very similar to that of
Comfort Smith, who was convicted in this county at the S. J.
Cou.,rt October term, 1818, for pretending to join· persons in mar~
riage, he not having the requisite qualifications, but was after
wards pardoned by the executive. A minister thus ordained
could not recover taxes paid by his parishioners into the treas·•
ury of the town, for the support of public worship. Kendall v.

in·

0

Kingston,!, Mass. 524.
2. Mr. Hall, if generally qualified, had no authority to join

these persons in marriage. On !his point the statute is explicit.
Where there is no minister in the town where either of the
parties reside, the minister of the next town may perform the
ceremony, "provided it be done in the town where one of the
parties reside." But this marriage, having been solemnized in
Knox where neither of them resided, is clearly out of the protection of the bw.
3. The resolve of .March 19, 1821, for making valid marriages, and for other purposes, is, to say the least of it, an ex•
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traordinary act of legislation.
How far it might be effectual
as between parties themselves applying for its passage, is not now
the question; for the case finds that Brazier had ceased to cohabit
with the pauper long before the date of the resolve. Between
these persons it has no operation, because they never applied to
the legislature for this provision,-Ellis v. Marshall, 2 Mass.
269-and their dissent is clearly implied from their living
apart.
But whatever may be its ellect upon these persons, it cannot
be construed to affect the rights of other persons or corporations. If the settlement of the pauper was in Buxton before the
passage of the resolve, by what rule can it, without any act of
her own, or of the plaintiffs, and without her knowledge or consent, be transferred to Ligonia? ·ro give it this effect would
present the singular case of a marriage made between parties
actual!y resident at the time in different towns, and without any
assent of either, or any knowledge or suspicion that they were
thus to be united :-a construction as little in advancement of
public policy, as of domestic happiness. The resolve is void
as interfering with vested rights. Before its passage the pau~
per had her settlement in Buxton, on which town the plaintiff.')
had a right to call for the reimbursement of any sums they
might be obliged to advance for her relief. This right the resolve takes away. Wales v. Stetson, 2 .Mass. 143. It impair~
the obligation of contracts. Sturgis v. Crowninskield, 4 Wheat.
208. Dartmouth College v. TVorJdward, ib. 518. Nor can it have
the effrct of rendering the marriage valid from the time the
ceremony was performed; for this operation is retrospective,
and therefore void. Dash v. Van Kleick, 7 Johns. 477. Society
v. Wheeler, 2 Gall. 13,i.

Greenleaf, for the defendants.
1. .Mr. Hall was ordained, after the usages of his own sect
over a church and society not incorporated by law, but volun-'
tarily associated and gathered out of the town of Unity, and the
adjoining plantations of Jrlontville and Knox.
By Stat. 1811, ch. 6, unincorporated religious societies are
expressly recognized, and thenceforth must be known in law:
"nd they thus give a character to a minister set over t,hem.
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And hence, since the passage of that statute, a minister regularly
ordained over a church and society not incorporated, must be
taken to be a '· stated and ordained minister of the gospel." It is
not such ministers that the resolve of 1821 considers as not stated
and ordained ;-but the ministers of the methodist and other
communions, who are ordained as travelling evangelists, without any local charge. The term parish, occurring in our statutes since the year 1811, can hardly be considered as any
longer limited to territorial bounds, but is become, in one sense,
synonymous with society. These principles are supposed to be
supported by Baldwin v•.McClinch, 1 Greenl. 102.
'The word parish in Stat. 181 7, ch. 141, is believed to have the
force abovementioned, and to mean "the limits of the minister's
parochial or spiritual charge ;"-and this whether lying in one
town or in several. The marriage therefore, being within the
"parish" where one of the parties, viz. the woman, resided, and
solemnized by a stated and ordained minister of the gospel,
wa~ valid.
2. If not, it was made valid by the resolve of.March 19, 1821.
Marriages are to be supported and encouraged by the civil
magistrate, on the ground of public policy) to prevent wanton
and lewd cohabitation, and the consequent dissoluteness of public morals. Milford v. Worcester, 7 .Jlllass. 52. Jlfolv.:ay v. Needham, 16 .Mass. 160. On these principles the resolve was passed.
A large number of marriages were supposed to be illegal, and
parties were tempted to avail themselves of the legal advantages
thus presented, to forsake each other and bastardise their issue.
It was accordingly resolved, by way of public remedy, that
"all marriages between parties competent by law to contract
"marriage, and whose intentions of marriage were legally pub" lishe<l, shall be deemed and taken to be good and valid in
"law, to all intents and purposes." Now this being such a marriage, it is legalized by the express language of the rcsoke.
To the objection that these persons did not assent to the resolve, they continuing to live apart,--it is answe:rc<l--1. They
assented to fi legal marriage, doing all in their power to contract
and consummate it; and the resolve does no more than confirm
what the parties supposed valid, and probably still deem so.--·
2. The resolve, as it specially excepts the case of all who, hav-·
VOL. n.
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ing been thus married, "have since separated, and one of the
"parties has been legally joined in marriage with another
"person," does, by necessary implication, include all who live
apart, not h:wing contracted a second marriage.--3. If thewant of express assent is a valid objection, yet third persons
have no right to make it. It lies in the mouth of none but the
parties to the marriage or their heirs at law. And so is the
doctrine of Elli-s v • .Marshall, 2 .Mass. 269.--4. All persons are
to be presumed to assent, who had not subsequently contracted
another marriage. The resolve was dictated by high considerations of public policy, and for the conservation of public and
domestic peace. And the legislature had a right to declare that
contracts thus solemnly made' should be binding. They wer~
valid in faro conscientire. So are verbal contracts for the sale
of real estate. Yet even these contracts are held binding when
part executed. And ought not a marriage to be held valid,
when consummated by cohabitation? Who is wronged by giving the resolve the effect originally intended by the parties?
To say that the resolve operates only to render a marriage
legal from the time of its passage, and not from the time of the
marriage, is in effect to make a new marriage, commencing on
that day. This construction at once excludes from the benefit
of the resolve all those marriages where one of the parties was
then dead, or non compos--together with the children, in both
cases, as well as all children then born, whose parents were
still living. And these classes of persons probably compose
more than half the number of casPs on which the resolve was
intended to operate. What tben becomes of the claim of
dowPl',--or of estatf:s already descended to children, and perhaps to grandchildren,--or hrrcaftcl' to be claimed by those
born before the passage of the resolve? Such a construction,
inviting endless litigation among lineals, and collaterals, and
working so much injustice to those whose rights it was doubtless the great object of the lc~islature to secure, it is believed
the Court will not willingly adopt.
The resolve affects no vested rights, and impairs no con•·
tr~cts, for none existed in this case till the supplies were furnished, which was not till after the Jate of the resolve. And as
to. the objection that legal settlements are thus arbitrarily
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changed, it lies equally against many other general laws, of
long standing, whose binding fo::ce was never questioned, because of their general application •

.flllen, in reply.
The preamble to Stat. 1811, ch. 6, together with its enactments, sufficiently explain the objects of the legislature, and the
objects apparent on the face of it are of sufficient importance to
account for its passc1ge and extend its operations, without en•
larging its provisions by construction. There is oothing in it
which dispenses with the qualifications required in a minister
who is authorized to solemnize marriages by Stat. 1786, ch.'3.
Its object is rather to enlar.f!e the privileges of members, than to
extend the authority of the teachers, of unincorporated socie•
ties. But such rights as are conferred hy the statute of 1811,
are so particularly defined as to preclude any implication. It
was principally designed to enable such teachers to recover the
money paid by thPir hearers into the treasury of the town, and
to exem:-it them from taxation. Jt enacts that" all (such) minis" tns shall h,ne the same exemptions from taxation as are
"given to <;tated and ordained ministers of the gospel;"-dearly recognizing a distinction between such ministers, and

tho~e who are stated and or<lained,-investing them, thus far,
with the same privileges. and limiting it to the same extent.
The term stated has obviously a reference to place, and cannot
properly be applieJ to one who is ambulatory, whether in a
smaller or larger circle.
The operc1tioll of the resolve of 1821 to render any marriage
lPga!, which was not originally so, may well be questioned.
But the difficulties in giving it a construction to legalize the
marriage in question arc insuperable. If it was not legal when
the ceremony was performed, it must be regarded as void;there is no medium ;-it was nothing more than an agreement
to marry, between persons who afterwards changed their minds.
Their cohabitation, if evidence of their sense of the contract as
a legal marriage, is more than counterbalanced by their subsequent separation, The exception in the resolve of those who
have separated, and one of the parties "has been joined in
legal marriage," though unmeanin~, ai such personi, mw,t have
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remained unaffected, yet is a strong expression of the opinion
of the legislature that the second marriage in sur.h cases is legal,
and consequently that the first was void. That being the case,
it would be a singular exercise of kgislative authority to declare
that certain individuals might lawfully contract m::itrimony, but
that when they had not availed themselves of this privilege they
should be considered as already married to other prrrnns.
The evils anticipated as resulting from the construction now
contended for, arc not chargeable upon ~he law, hut ~row out
of the illicit connection of the parties, and are concomitants of
a state of society where the laws regulating the marriage contract, which are plain and simp!P, arc disregarded. Where
this has been done inadvertently, it is just that punishment
should be remitted, but the parties cannot reasonably claim of
the Court all the privileges of those wl;o have been joined in.
lawful wedlock.
The arguments, of which tbe foregoing is a summary, having
been submitted in writing during the vacation, the opinion of the.
Court was now delivered as follows, by
MELLEN C. J. In deciding this cause 1t 1s not necessary to
consider all the objections and argumer,ts which were urged on
the trial. It is very clear that the marriage of the panprr with
Joseph Brazier is mid, according to the statute of 1786, ch. 3.
Jlfr. Hall was not a stated and ordained minister of the gospel,
within the meaning of that act. This is plain from tbe words
of the act, and so it 1ras decided in the case of Comfort Smith
cited by the plaintiffs' counsel. And ifhe had been a settled and
ordained minister in Knox, the marriage was void, because solemnized in that town, in which neither of the parties then resided, which is agninst the express directions of the statute.
It is equally clear that the Stat. 181 I, ch. 6, cited by the
defendants' counsel has made no alteration of the act of 1 786,
on the subject of marriages, nor given any power of joining persons in marriage, either express or implied, to ministers or
te:;ichers who are not stated and ordained in the manner contemplated in the latter act. And it is also equally clear to our
minds that the marriage has not been confirmed by the resolve
of March 19, 1821. We shall only assign one reason for this.
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opm10n, though perhaps we might assign more if necessary.
The preamble refers to "sundry marriages" which had been
"solemnized within this State by ministers of the gospel who
"were not stated and ordained ministers of the gospel, within the
"meaninoof the laws then in force; and who were believed to
0
" have been under a mistaken apprehension ef the law, and to
"have supposed they were legally authorized to solemnize
" marriages," &c.-and the resolve professes to confirm such
marriages, and does not, in its language, embrace any others.
The legislature evidently proceeded on the idea that the mar•
riages they were confirming were in all respects solemnized
according to law, excepting in the circumstance mentioned in
the preamble,-viz.-the want of authority; and the" mistaken
"apprehension of the law." They surely have not intimated
any intention to confirm those marriages which had been solemnized in open violation of it. We ought then to give such a
construction as to effectuate their intention, and nothing more.
It is unnecessary to make any further observations respecting
the resolve, or its legal effects, because we are perfectly satisfied that it was never intended to be applied to such a marriage
as that we have been considering, solemnized as that was, in
direct violation of a statute long in force, and universally known.
The result is that the action is maintained, and the defendants
must be defaulted.

--STURG rs v. rrEr:D,

AoM'R.

If an administrator of an estate represented insolvent, assume the defence of
an action pending against his intestate, and neglect to suggest the insolvency on record and pray a stay of execution, so that execution is issued,
and returned nulla bona, it is waste, and he is liable to a judgment and execution de bonis propriis.
After an execution has been regularly issued and returned, it cannot be set
aside.

Tms was a writ of scire facias" in which the plaintiff set forth
a judgment recovered by him against the estate of the intestate
.
'
in the hands and under the administration of the defendant, at
the Circuit Court of Common Pleas, December term, 1820, and
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execution duly issued and returned n1'llla bona, and thereupon
suggested waste by the defendant, and prayed judgment and
execution de bonis propriis.
The defendant pleaded in bar, that since the commencement
of this action, to wit, at the Circuit Court of Common Pleas,
.11.ugitst term, 1821, he preferred his petition, praying that theexecution aforesaid might be set aside,Jor reasons set forth in his
said petition, which being continued to the December term following, the Court rendered judgment that the said execution be set
aside, as by the record, &c.
The plaintiff prayed ayer of the record, from which it appeared that the original writ was sued out against the defendant's intestate in his life time,•-that after his decrase, pending
the action, his administrator was admittrd to defend said suit,that previous to his assuming the defence he represented the
estate insolvent, and a commission was duly issued,-that the
defendant, being desirous that the Court 5hould ascertain the
validity and amount of the plaintiff's claim, did not plead the
insolvency in abatement, but pleaded the general issue, giving
verbal notice of the insolvency to the Court and the plaintiff's
counsel,-and that since the rendition of judgment in that case
and the issuing of execution thereon, the defendant had returned two reports of the commissioners to the Judge of Probate
which he had accepted, and had settled an administrationaccount, from all which it appeared that said estate was absolutely insolvent :-and that upon this represent;ition the Court
adjudged that the execution be set aside as having hern improvidently issued,-from which judgment the plaintiff claimed
an appeal to this Court, which the Court below refused to allow ;-all which being read and heard, the plaintiff thereupon
demurs in law, and the defendant joins in demurrer.

R. Williams, in support of the demurrer.
If the administrator would avail himself of the insolvency of
the estate, he should have taken the method prescribed by the
statute of 1783, ch. 59. He might have had a continuance till
the actual condition of the estate could be ascertained ;--or
possibly he might, on proper motion, have prevented the issuing
of any execution. Neglecting this, the judgment was rendered
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~nd execution regularly issued against the estate, which the
administrator is bound at all events to discharge. Clark v. May,
11 Mass. 233.-Having obtained execution, if the plaintiff had
received the money he would have had an unquestionable right
to retain it ;-and if so, he has a right of action against the administrator for not paying it. Ramsdell v. Cresey, 10 Mass. 170.
Nothing can be shown against the scirefacias which might
have been pleaded to the original action. Now the administrator might have pleaded the insolvency there, and of course
it cannot avail him here.
There are but two cases where the creditor can ha,·e judgment but no execution ;--1. where the commissioners on an
insolvent estate reject a claim preferred before them, and a suit
is brought at l::iw to ascertain the debt ;--2. where the creditor
brings his action directly against the executor. Stat. 1784, ch. 2.
But here the action being neither of these, and the fact of insolvency not judicially appearing to the Court, the execution
xightly issued, and it was not in the power of the Court to set it
a~ide. If they had such power, this was n0t a case for its exercise, for the precept was already exewted and returned and
this action brought, before any application was made for that
purpose.

Emmons, for the defendant.
The defendant might have pleaded the insolvency in abatement of the original suit, admitting the plaintiff's demand ; or
he might have disputed the demand in a trial upon the merits.
He c.leemed it his duty to do the latter ;--and in this case it is
well settled that no execution ought to have issued. Hunt v.
Whitney, 4 Mass. 620.
Nor ,ms it too late for the Court to set the execution aside.
-\ regular judgment obtained by default has been set aside, to
let in the administrator to plead, so as to prevent a judgment
de bonis propriis by the negligence of his attorney. Ph,illips i·.
Hawley,6 Johns. 129.
But if the execution had not been set aside, this action ought
not to be sustained, until a summons had .first issued to shew
cause. Hatch v. Eustis, 1 Gal. 160.
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The cause being continued to this term, the opinion of the
Court was now delivered, by
C. J. By the 19th section of the Act of 1821, ch.
52, (being a transcript of the law now in force in .Massachusetts,)
upon the facts stated in the declaration, the plaintiff is entitled
to maintain this action, his case being precisely within its provisions ; unless the order of the Circuit Court of Common
Pleas passed at December term, 1821, setting rtside the execution
after it was returnable, and actually returned in the manner
stated in the declaration, has operated to <livest the plaintiff of
his cause of action, which was good when he commenced the
same in .March, 1821.--This order of Court which is the only
material fact stated in the pica in bar was passed for reasons
set forth in the defendant's petition to said Circuit Court of Common
Pleas: hut the plea does not state what those rwsons were. The
plaintiff, before demurring, sets out the petition at large; so that
the reasons and grounds for the Court's proceeding are now
before us on the record.--The record discloses nothing which
shows that the execution on which the return was made, had
iswed irregularly or improperiy. It is trnc it appears that the
estate of the intestate was represented insolvent before the
defendant assumed the defence, an<l that it actually is insolYent ;-still as there was no averment in the defendant's plea
in the former actions, that the estate was under a representation of insolvency nor any motion made and entered on the
docket after judgment was rendered, for a stay of execution 011
account of such insolvency, the clerk was authorized and it was
his duty to issue execution in the manner before stated It v:as
issued, and by virtue of it, the officer to w horn it was delivered:
<lemanded payment of the administrator, and could not obtain
it or find property of the deceased wherewith to satisfy it; and
made a regul:.ir return thereon to this effect and returned tlH~
precept to the clerk's office.--Thus the execution was functus
qfficio-an<l the plaintiff's right of action, founded on this return,
had accrued and become perfect. It is not denied but that the
Court, on the 3 bovementioned petition, might legally have
passed an order that no further exewtion should be issuc<l on
such judgement, and thus Jar protect the defendant from th
MELLEN
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operation of the judgment. But we do not perceive how the
order could have a retrospective effect and deprive the plaintiff
of his rights, without any fault on his part, and, as it seems,
without a hearing. There are many cases where an execution
may be set aside; but those cases are where it has been irregularly issued or executed, 4 .Mass. 483. Suppose that in this
case the execution had been in due form extended on the real
estate of the intestate, and regularly recorded in the registry of
deeds; and that, instead of this scire facias, the plaintiff had
brought a writ of entry to obtain the possession : would the
present plea, s!ating that the Court had set aside the execution
for the above reasons, long after the extent was completed, be
any legal bar to such actions? The question admits of hut one
answer. For the same reason we think the plea is bad when
offered as a bar in this action The decision of this cause may
subject the defendant to some personal loss or liability; but it
is owing to his own inattention. When he assumed the defence
of the original action, he should have disclosed the representa.
tion of insolvency to the Court, either by plea, or motion for a
continuance or a motion on record to stay execution on account
of the insolvency.-Having done neither in due season, the
plaintiff has a right to the advar.tage he has gained by his vigilance.-There must be judgment entered that the

Plea in bar is insufficient,

'/OL, II,
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LEIGHTON,

PETITIO~ER }'OR REVIEW V,

LITHGOW.

The three years limited for the prosecution of a petition for review, are to bt
computed from the term of which the judgment was entitled.

Lithgo-.» recovered a judgment in the Circuit Court of Common Pleas against Leighton more than three years ago, but it
was not in fact made up and recorded till last JJ.pril, so that
the petitioner could not pref~:r his petition till this term ;-and
the question was, from what time the three years limited by the
statute, beyond which petitions for review cannot be sustained,
were to be computed ?
And THE CouRT decided that the period was to be computed
from the term when the judgment was entitled, and not from
the time when it was actually made up out of term ;-and the
plaintiff took nothing by his petition.

R. Williams, for the petitioner.

Boutelle, for the respondent.
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TIIE STATE v. RICHARDSON.
A recognizance to appear and prosecute an appeal made to a higher Court, and
abide the order of said Court thereon, and not depart without license, is
not forfeited by a default at a subsequent term in the Court appealed to,
the appeal having been duly entered at the first term, and the process
continued.

Tms was a writ of scire facias, in which it was set forth that a
complaint was duly made to a magistrate against the defendant
for an '.lss::rnlt an<l battery, and a warrant issued thereon, by
virt11e of which the defendant was arreste<l, tried before a justice of the peace on the plea of not guilty, convicted, and sentence<l ;--that he appealed from the sentence to the next Circuit
Court of Common Picas, to be holden in December then next,
and entered into a recognizance conditioned that he should
appear and prosecute his appeal at the said Court, and shoultl
abide the order of said Court thereon, and not depart without license ;--that the recognizance was returned to and duly entered
of record in the Court appealed to ;--that the defendant appeared
at the same term, and entered his appeal, and the cause was then
continued to the next April term, at which second term the defendant, after trial and conviction by the jury, did depart without
license, and being solemnly called did not appear but made
default ;-and he was now summoned to shew cause why judgment should not be rendered against him for the amount in
which he recognized.
The defendant, after oyer of the condition of the recognizance, pleads in bar that a complaint was made to the magistrate against himself and one Austin, and others to the complainant unknown, for a riotous and tumultuous assemblage,
making an affray, and committing an aggravated assault and
battery on the complainant,-upon which a warrant duly issued,
by vi1·tue of which the defendant and said Austin were arrested
and carried before the same justice of the peace named ir. the
~nit ;-that they pleaded not guilty to the matter of the complaint ;--that the 1 magistrate after hearing the evidence, adjudged the said .qustin guilty of an high and aggravated assault,
and ordcr1xl him t0 recognizf' for his appearance at the next
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Circuit Court of Commun Pleas, to answer touching the sa~ ; ,
and adju g,,d the defendant guilty of aiding in said assaultand thereupon sentenced him to pay a fine and costs; from
which slc'ntence he appealed, and entered into recognizance,
"hich is the same recognizance set forth in the writ.-Whereupon the Attorney for the State demurs in law.

Sprague, in support of the demurrer, and Boutelle, for the defendant, being about to argue upon the pleadings, were stopped
by the Court, whose opinion was afterwards delivered to the
following effect, by
MELLEN C. J. It appears from the record before us that the
defendant entered into a recognizance before a justice of the
peace, conditioned to appear and prosecute his appeal at the
next December term of the Common Pleas, and abide the order
of Court thereon and not depart without license; and that he
did so appear, and prosecute his appeal, which the Court ordered to be continued. This was all he engaged by his recognizance to do. The cause being continued to April term, he
should have been ordered again to recognize for his appearance
at that term. But his departing wiihout license at that term, at
which he did not engage to appear, cannot be considered as ,;.
forfeiture of this recognizance,
'
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ULMER & ALs. v. CUNNINGHAM.
If the goods of one of several joint debtors be taken in execution and wasted,
the remedy should be sought by the owner of the goods alone, and not by
all the debtors jointly.
So if the officer extorsively demand and receive of one of the debtors illegal
fees.

Tms was an action for money had and received. It appear•
ed at the trial that the plaintiff Ulmer was late Sheriff of this
county, and the other plaintiffs his bon<ls:nen, against all of
whom, jointly, the defendant, being a deputy sheriff, in the
year 1813, had eighteen several writs of execution in favour of
John T . .!lpthorp late treasurer of the Commonwealth of Mas•
sachuietts, issued for the benefit of divers creditors of said Ulmer, upon a judgment rendered upon his bond of office as Sheriff ;-by virtue of which executions he seized a large quantity
of lumber and other personal property belonging to some, but
not to all the plaintiffs, in severalty, hut it was admitted that no
part of the goods seized belonged to all the plaintiffs jointly.
The plaintiffs offered to prove that the writs of execution
were never returned to the clerk's office from whence they is•
sued,-that the defendant had never made any return nor ex·
hibited any account of sales of said property,-that he had
demanded and received of one of the plaintiffs fifty dollars in
money in payment of said executions, over and above the
money arising from the sales of the property,-that the de~
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fondant had charged the plaintiffs upwards of ninety dollars for
fees on the executions, and retained the same to his own use
out of the money arising from the sales, though a large portion
of the fees thus received was illegally an<l extorsively demanded.
But the Judge who presided at the trial rejected the evidence
thus offered and directed a nonsuit, subject to the opinion or
the whole Court, whether the action could be maintained.

Greenleaf and J. Williamson, for the plaintiffs, argued-I.
That all the original debtors were rightly joined in the suit;because they were jointly interested in the executions against
them,-and because a recovery here would be a bar to any action by one alone. Scammon v. Proprietors of Saco meeting
house, 1 Greenl. 262.-2. That a seizure on execution is no
defence for the officer, unless he shews the execution returned.
Cotes v•.Mitchell, 3 Lev. 20. cited in l Esp. Dig. 103, And
as the plaintiff,,, when they shewed the taking, necessarily shewed it to be by color of process, they ought to have been per·
milted to shew the whole gravamen.-3. That the defendant
took illegal fees, for which this action well lies. Moses v,
,Macferlan, 2 Burr. 1012,
Wilson and TVhite, for the defendant, insisted that the remedy
was wholly misconceived: several plaintiffs being joined who
had no interest whatev<~t· either in the property taken, 01·
the money paid. ]f there was any implied undertaking on the
part of the defeedant, it was with those only whose property
'
he had taken, but not with thc\se who have no 1·ight to retain the
money they might recover in this action.

.

The cause having been continued for advisement, the opinion
of the Court was now delivered, by
MELLE.'i C. J. This being an action of assumpsit in which the
plaintiffs declare on a promise made to them jointly, such
promise must either be proved to have been made expressly, or
else implied by law ;-and the defendant may avail himself of
the want of such proof, upon the general issue. Chitty 54. In
the present case there is no proof of an express promist ; and
by the rc!Jort it appears that ::he prope1·ty1 for the proceeds oi
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which the action was brought, "belonged to some of the plain~
" tiffs, but not to all, in severalty : and that no part of the goods
"seized belonged to all the plaintiffs jointly." If the goods seized had not been sold, the plaintiffs could not have joined in an
action of replevin for them. Co. Litt. 145. b.-The nature
of the promise which the law implies corresponds with the nature and ownership of the property which the defendant has
taken, sol.1 and turned into cash. That being the several and
not the joint property of the plaintiffs, if any promise is implied on
the part of the defendant to the plaintiffs in the present tase,
it is not a joint one; and of course does not support the declar.;
ation; and if any unlawful fees were taken by the defendant, it
appears that such fees were deducted from the money arising
from the sales of the property: and that not belongingjo,intly to
the _plaintiffs, the amount of sales did not ; nor, of course, the
unlawful fees ~o retained. The objection, therefore, lies to the
whole sum demanded. In the case of Weller ~ al. v. Baker, 2
Wils. 423, the Court considered the interest of the Tunbridge
Dippers as a joint one, and the injury which they had sustained
by the act of the defendant as ajoint injury. So in Conyton ~ al,
'V. Lithebye, 2 Saund. 115, though the plaintiffs' interest in the
mills was several, the damage they had suffered was joint. Both
actions were maintained. In Osborn ~ al. v. Harper, 5 East.
225, the sum sued for had been paid by the plaintiffs from a
joint fund procured on their joint credit. On this ground, after
some doubt, the action was sustained. In the case from Roll.
/1.br. 31, pl. 9. and cited in 2 Saund. 116, b. there was an express
promise made to the plaintiffs jointly, foun<led on a joint consideration. On this ground the plaintiffs were permitted to
recover. But all the before mentioned cases were different
from the present, and founded and decided on different prinr.
ciples.
·
As we are all satisfied, for the reasons we have assigned, that
the nonsuit was properly ordered, it becomes unnecessary for
us to examine the other branch of the defence. Accordingly the
motion to set aside the nonsuit is overruled and there must he
judgment entered for the defendant for his costs ..
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In a writ of entry the Court refused leave to amend by striking out the name
of one of the demandants which had been improvidently inserted.

IN a writ of entry on the seisin of the demandants and a
disseisin by the tenant, Pond moved for leave to amend the
writ, by striking out ~he name of one of the demandants which
had be'en improperly inserted.
But THE CouRT, absente Preble J. ruled that the amendment
was inadmissible. Whereupon the demandants had leave te

discontinue.
Crosb,11 and Abbot for the tenant.
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VARNER v.

TR:& INHABITANTS OF

NOBLEBOROUGH.

The legal presumption arising from the fact of drawing a negotiable order, or
making a negotiable note, which is received by the creditor, is, that it was
intended to be, and in fact is, an extinguishment of the original demand or
cause of action. But this presumption may be controled or explained by the
agreement of the parties, or by proof of usages or circttmstances inconsistent
with such presumption.
A town order, drawn by the selectmen on the treasurer, must be presented to
the treasurer for payment, before any action can be sustained on it, in the
same manner as a note for the payment of money at a particular place. But
no notice need be given to the selectmen, of non-acceptance or non-payment
by the treasurer.
Such a town order is good evidence to support a count on an insimul c:om. putassent.

/1.ssumpsit. The declaration contained two counts-one on
an insimul computassent-an<l the other being a general indebitatu.s assumpsit-to which the general issue was pleaded.
To support the action, the plaintiff read to the jury an ordci:
drawn by thf~ selectmen of Nobleborough on David Dennis, their
treasurer, requesting him to pay the plaintiff a certain sum,
being the amount due him for building a bridge for said town.
But there was no proof offered that the order was ever presented to the treasurer for payment.
Hereupon, by consent of parties, a nonsuit was entered, subject to the opinion of the whole Court whether, upon this evidence, the action was maintainable.
VOL. JJ.
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Allen and Bellard, for the plaintiff.
The implied contract originally existing between these par•
ties is still in force unless merged in one of an higher nature8
But the paper offered in evidence cannot be regarded as a
higher security, because it wants the essential attributes of a
bill of exchange or a mercantile order. None of the parties to
it are personally responsible in the event of its non-payment,and it is payable out of a particular fund. 2 D.
E. 243.
And if it were a bill of exchange, it would be no payment unless
specially accepted as such. The taking of a negotia_ble paper
is not necessarily a bar to an action on the original implied
contract. .Maneely v• .M'Gee, 6 ""41ass. 143. And if it were, yet
the instrument in the present case can be no other than a bill
dra,vn by a party on himself, in which case no notice is necessary.
But in fact the paper is merely evidence of an insimul computassent. Keyes v. Stone, 5 .Maes. 391. Curtis v. Greenwood, 6
.1l"foss. 358. It is like the case of one who, having adjusted
the account of his servant and ascertained the amount due him,
gives him a draft or scrip addressed to his steward or cashkeeper, directing him to discharge the debt. And so, it is unM
derstood, this sort of instrument vvas treated in Slemmons v.
Westbrook, decided some years since in Citmberland.

w

Orr, Reid and A. Smith, for defendants.
The paper offered in evidence is a negotiable order for the
1myment of money 1 and, like any other negotiable p8per, it is a
bar to any action op the implied contract, which it extinguishes.
And it is to be treated as all other negotiable instruments, the
drawers of which are entitled to demand on the drawee, and
notice of non-acceptance, or non-payment. Thatcher v. Dinsmore, 5 J),fass. 299. Darrar v. Sa.age, 1 Show. 150. 3 Wils. 353.
After this argument, which was hacl at the last term, the
cause being continued for advisement, the opinion of the Court
was now delivered, by
MELLi:N C. J. Although in this case there is no count upon
the order, yet as there is one for services performed, and another upon an insimul computassent, we apprehend it was competent
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for the plaintiff to declare in the manner abovementioned
against the defendants, and maintain the action. by giving the
order in evidence, as well as by declaring on the order itself:
and that in this respect, it is immaterial whether the order be
considered as an extinguishment of the original cause of action
or not.
The plaintiff has relied upon a decision of the Supreme Judi•
cial Court of .Massachusetts, not reported, in the case of Slemmons
v. the town of Westbrook.--We have examined the record and
statement of facts in that case. The suit was on a town order
riot negotiable: and there was also a count on an ins'imul compu•
tasscnt. We have also endeavoured to ascertain what facts took
place and what observations were made by the Court at the
trial; respecting both which the counsel who were engaged in
the cause differ in their recollection and statements.-lt seems
that the cause was continued to ascertain whether the original
debt, for the payment of which the order had been given, was
discharged by a receipt or whether it was expressly received
in satisfaction. No such proof was adduced; but the Court
sustained the action, probably on the second count or insirnul
cornpuiassent. There was no evidence that Slemmons, the payee,
had ever presented the order to the treasuJ'er for payment.
But on whatever principle the Court founded their opinion in
that case, there is a difference in the two town orders. In the
case before us the order, in form at least, is negotiable; in Slemmons v. Westbrook it was not so. That case therefore is no direct
.authority; and we must now decide whether the above- diffE·r•
ence between the two instruments leads to different conclusions
in the application of legal principles.-It has_ been contended
by the pfaintiff's counsel that the order, though negotiable in
form, is not so in legal consideration; being payable out of a
particular fund, viz. the town's money in the treasury. We
<lo not perceive the force of this objection.-The treasurer is
requested to pay the amount of the order out of the treasury,
where the funds of the town were deposited. This is no more
than what is understood in case of ail bills. They are to be
paid out of the funds of the drawer in the hands of the drawee.
When a bill is drawn payable from an uncertain fund, or one
tlcpending on a contingency, it is not negotiable._
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It was next contcnqed that, if the order be legally negotiable 7
it has not operated to extinguish the original debt and merge
the original cause of action, so as to prevent the plair.tiff from
recovering upon it in the same manner as Slemmons was permitted to recover against Westbrook.-It is admitted by the
counsel that the acceptance of a negotiable promissory note, does
extinguish the original cause of action, according to the cases of
Thatcher v. Dinsmore, .ftlaneel;y v. JlflGec, and Curtis v. Greenwood, which were cited in the argument; but denied that a sim~
ilar effect is produced by the acceptance of a bill (If exchange or
order given for a similar pt1rpose.
Is there, then, any difference between a negotiable prom1.~sory
'11,0le, and a negotiable order, as to its effect and operation to extinguish the original cause of action? No cases have hrrn
cited to· shew the alleged distinction; on the contrary, the
cases before mentioned assign the reason of the principle to be
that" a creditor may indorse the note; and if he would compel
'"payment of the original debt, the debtor might be afterwards
" obliged to pay \he note to the indorsee, and thus be twice
~- charged, without any remedy at law." This is the language
of Parsons C. J. in JIJancely v••M'Gee. He used nearly the same
expressions in Thatcher v. Dinsmore, and assigns the same rea~
sons for the principle of law. The same principle is stated in
Johnson v. Johnson, 11 J1lass. 35~. ~ow it is not easy to per-·
ceive why those reasons do not ap.ply as fu]ly and as forcibly
in the case of an order as a note'} where both arc made negotiaQ
ble; a11d why the danger of being compelled to make a second
payment of a demand is not as great on the part of the drawer
of such an order as the promiser of such a note, if the original
debt ~nd cause of action be not extinguished by the acceptance
of the new negotiable security. It would seem that as in both
cases the reason of the law is the same, so is the law the same.
But it has been further contended by the plaintiff's counsel
that bills of exchange are often, perhaps generally, drawn
without intending thereby to close an account or produce any
effect on tbe subsisting demands between drawer and drawee
•until payment ;-leaving them, until that time, unextinguishecl.
Admit thi5 to be the fact, and th3t the general usage and under~
standing be such ::1s he has statcLl betwetn merchants in the
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transactions of commerce and remittance of monies, we appre•
l1end the argumen~ is not applicable to cases like that under
consideration.
The legal presumption arising from the fact of drawing a
negotiable order or making a negotiable note, which are received by the creditor, is, that they were intended to be and in
fact are an cxtinguishment of the original demand or cause of
action. But, as in all other cases, this presumption may be
controled or explained by the agreement of the parties, or by
proof of circumstances or usages inconsistent with such presumption. Still, in the absence of such controling or explaining evidence, the legal presumption must h:we its effect; all
four of the cases before mentioned are explicit on this point.Now, on examining the facts reported, we find nothing which
has a tendency to shew that the order in question was not given
and received as payment in full and a discharge of the original
<lebt and cause of action.
The remaining inquiry is whether a plaintiff declaring on such
a negotiable town order, or giving it in evidence in support of a
count on an insimul cornputassent, must not prove the same facts
relative to the presentment of it,_ to entitle him to recover, as he
would he obliged to prove in case of an order drawn by one
man on another, payable to order, in the common course of
business, and having no connection with town proceedings.Perhaps, in case pf presentment and non-payment, no notice
need be given to the selectmen ; because, if a11 order under such
circumstances is properly compared to a promissory note, no
notice would be requisite, any more than in all other cases of
promissory notes for cash, and payable on demand. Why
should any distinction exist between this order and those in
common cases, with respect to the circumstance of presentment
for payment? What good reason can he found to support such
distinction? It is urged that the several officers of the town are
to be c<msidercd as one person~ and identified with the town;
that the mode by them adopted for transacting their prudential
concerns, cannot affect the rights of those persons dealing ··with
them ; nor the transaction itself be governed by the principles of
hw regulating bills of exchangc.-It has been said that an order
drawn by selectmen o.n a town treasm-er is nothing more in a
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legal point of view, than an order drawn by the town on itself;
or by any individual on himself. But on this principle the
plaintiff has not entitled himself to maintain his action. Chitty,
page 22, says" a bill will be vahd where there is only one party
"to it; for a man may draw a bill on himself, payable to his
" own order :---:-but in such case it is said that the instrument is
"more in nature of a promissory note, than a bill of exchange."
See also Bayl. 26. The order in question was to be paid by
the treasurer. The selectmen wrre the :igents of the towndrawing the order on their account on the town's banker. The
case may be justly compared to that of a draft hy a man on his
banker; or a note payable at hiis banker's, or by his agent. In
which cases it seems settled that the draft or note must be presented at the place appointed. Chitty, 134, 135, and cases there
cited. Saunderson ~ al. v. Judge, 2 H. Bl. 509. Berkshire Bank
v. Jones, 6 Mass. 521. Woodbridge v. Brigham, 13 .Jl!lass. 556.
But in addition to the authority of decided cases, so nearly
resembling this in principle, a strong argument against the present action arises out of the general-perhaps we may say
universal mode of conducting the affairs of a town in the settlement of accounts and payment of debts due from the corporation to individuals.-Persons transacting business according to
an established and well known usage, are presumfd to as~ent
to such usage and contract in reference to it.-Lincoln and Kennebec Bank v. Page, 9 Mass. 15b.- - - v. Hammet, 9 .Masso

159.-Weld v. Gorham, 10 .Mass. 366.-Blanchm·d v. Hilliard,
11 M~ss. 85.-Jones v. Fales, 4 .Mass. 245.-Now it is universally understood that selectmen, who draw an order on behalf
of the town in favour of any of their creditors, have not the
funds of the town in their hands; but that they are in the possession of the treasurer.--When any creditor of the town receives an order on the treasurer for the amount due to him, he
must be dnisidered as understanding these facts and as5enting
to this mode of receiving payment; and as acceptin~ the order
under an implied engagement to conform to the established
usage, and present the order to the treasurer for payment.-Good faith requires him to do this and the law considers him as
promising so to do.-If, on presenting the order, payment be
refused, the town which drew the order o~ itself must be answer•-.
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able instanter for the reasons before assigned.--But no sound
reason can be given why a town should be subjected to the per..
plexity and costs of an action, before the payee of an order
will give himself the trouble to do his duty and request payment of the money due him according to the terms of it.--We
have no reason to believe but that the contents of the order
would have been promptly paid on application at the treasury.
Justice as well as law are against the plaintiff according to the
facts before us.
As the plaintiff had no cause of action when he commenced
it, the nonsuit must be confirmed.

Motion to set aside the nonsuit overruiedand judgment for the defendants for costs.

RYDER & ux.

v.

ROBINSON.

If pending a real action brought by husband and wife in her right, the wife
die, the husband cannot proceed in that suit for his estate by the curtesy, by
Stat. 1822, ch. 186, but the writ abates.
If a real action is abated by the death of one of the demandants, the tenant
shall uot have costs, it being the act of God.
WRIT OF RIGHT.
Allen, for the demandants, suggested that
since the last term the wife, in whose right the action was
brought, had died; and moved for leave to amend the writ by
striking out her name, and that the cause might proceed for
the husband alone, as tenant by the curtesy, pursuant to Stat.
1822, ch. 186 ;-which enacts that if one of the demandants in
a real action die or intermarry, such death or intermarriage
shall not abate the writ; but it being suggested on the record,
the remaining demandant or demandants may amend the declaration so as to describe their interest in the land, and procce<l to judgment, &c.

Greenleaf and Ruggles, for the tenant, objected that the statute could not enable surviving demandants to recover any other estate than that to which they were entitled at the bringing
of the action, to which time every amendment must relate; and
at that time the husband was not tenant by the curtesy.
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And THE CouRT, for this reason, refused the amendment; and
the writ abated.
The counsel for the tenant then moved for costs against the
surviving dcmandant, which the Court refused, the writ being
abated by the act of God.

REID v. BLANEY.
The remedy against the indorser of a writ in case of the avoidance of the priucipal, under Stat. 1784, ch. 28. [Stat. 1321, ch. 59, sec. 8.] is by scire
Jacias, and not by action of debt.
Debt does not lie upon a conditional oi· collateral undertaking.

Tms was an action of debt against the defendant as inclorser
of an original wr,it sued out Ly one Dickey against the present
plaintiff; in which suit judgment was rendered in favour of the
then defendant for his costs. The declaration alleged the
judgment, the due issuing of execution, and the officer's return
thereon, shewing the avoidnncc of Dickey, and averred the liability of the defendant for the costs, as indorser of the original
writ, pursuant to the statute. To this the defendant put in a
general demurrer.
/Wen and Bellard, in support of the demurrer.

The nature of the defer:dant's liability as indorser of the
writ, is wholly conditional and collateral. On such an underl;iking debt will not lie. l Ch:itty Plead. 93, 1OG. Bishop v,
Young, 2 Bos. f Ad. 81.
Nor is the engagement under seal; and therefore debt will
uot lie upon it, for the same reason that it will not upon a statutc-5taple. 1 Chitty Plead. 1.04. Shep. Tov.chst. 353.
And it is not matter of record. The stipulation of the <lc
fondant is wholly in pais. His signature may have been placed
on the writ without his consent, or it may be the handwriting of
another person of the same name; and the genuineness of the
signature is a fact which may well be put in issue to the jury.
But no plea which is admissible to an action of _debt on a
record, would let him in to this proof. Nil debet would be a
confession of the signature. 1 Chitt!) Pleacl. 475-6.
0
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Nor was the sum certain.

The remtdy under this statute in

MaBsachusetts has always been sought by scire facias. Ruggles
v. Ives, 6 ..lVlass. 494. Miller ·v. Washburn, 11 Mass. 41 l.
Orr and Reid, pro se~
The Stat. 1784, ch. 28, gives a remedy against the in<lorser,
in case of the avoidance of the principal, but does not prescribe
the form of action. But in a case strictly analogous to this, viza
against the indorser of a writ of audita querela--the remedy is
expressly given by an action of debt, by Stat. 1781, ch. 48. So
far therefore as the intent of the legislature can be ascertained,
ihe mode of remedy in the Stat. 1 '784, may be understood to be
referred to that already existing in the like case under Stat.
1781.
But if the legislature has indicated no remedy, the common
law will furnish one. Smith v. Drew, 5 Mass~ 515. And the
proper remedy is debt, b~cause the money is reduced to a sum
certain by the judgment, and it appears to be due by the evi..
dence of a court of record. 2 Bl. Com. 464-5. The under
taking of the defendant is no otherwise collateral or contingent
than is that of bail, against whom debt lies, as well as scirefacias.·
The case may be compared with that of Jeffrey -v. The Bluehill
turnpike corporat-ion, 10 J'lilass. 371, where the statute havins
made the defendants liable for all damages occasioned to' any
owner by laying the turnpike through his land, a.n action of
clebt was sustained for the amount awarded by the Sessions tG
the plaintiff, under the provisions of the act.
0

MELLEN

C. J. delivered the opinion o'r the Court.

The only q~estion raised by the demurrer is whether debt
is the proper act~on.
It is adrr:1tted that in Massachusetts the action of debt is not
used ; but in all the reported' cases the process was scire facias.
No objection was made to- that mode
proceeding;
the
contrary the Court, in speaking of the scire facta.'1, seem to con~
sider it as the usual and proper process.
But there seems to be an objection, on principle, to an ac~
tion of debt. The undertaking of an indorser of a writ is in
its nature condit-ional; depending on the alJoidance or inability of
VOL. n-.
18
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the plaintiff; of which certain statute proof is required; an<.l
it is also a collateral undertaking by one man for the conditional
payment of the debt of another. It seems to be settled that on
such an undertaking 01· promise an action of debt will not lie.
To this point see Chitty on Pleading, 94, 106.
The statute respecting the writ of aiulita qncrela, has provided that such writ must be indorsed; and that an action of debt
may be brought agairnst the i~dorser. This is a special provis~
ion in that particular case only.
We are therefore of opinion that this action cannot be main~
tained and there must be
Judgment thal the declm·ation is insufficient.

FROST & AL.

t.

ROWSE &

AL,

in debt on Stat. 1821, ch. 168, for the unlawful taking of logs out of a river,
&c. it is not necessary to allege that the defendant knew the plaintiff to be
the true owner of the logs.
In debt for a penalty given by statute, the wrong-doers may be sued either
jointly or severally ;-but the plaintiff can have but one satisfaction.
DEBT on Stat. 1821, ch. 168, for taking the plaintiffs' logs.
In the declaration it was alleged that the defendants '' did
"take, carry away, saw, split, destroy and convert to tµeir
"own use one pine mill-log, of the value of ten dollars, the
'- property of the plaintiffa, put by them into the river called
"the great Androscoggin, anu marked by their mark, to wit,
"&c. cut out thereon with an axe; which log the said-defend,, ants-did take, carry away, sa,v, split 1 destroy and convert
"~o their own use, without the consent of the plaintiffs, and
"contrary to the form of the statute in such case made and
"provided; whereby they have forfeited and become liable to
" pay to the plaintiffs the sum of fifty dollars, and an action
~, has accrued," &c.
At the trial of this cause in the Court below, which was upon
the issue of nil debet, the Court ruled that the action could not
be supported, because there was no avcrment in the declaration
that the plaintiffs were known by the defendants to be the owners
of the logs,-and because thre«; defendants were joined in the

,
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writ, whereas the penalty accrues against each person found
guilty, and not against any number of persons jointly,-and
thereupon directed a nonsuit; to which direction the plaintiffs
filed summary exceptions, and appealed to this Court.
It ,,·as submitted without argument, py Orr, for the plaintiffs,
and .Ames, for the defendants.
MnLEN

C. J. delivered the opinion of the Court as follows.

On the plaintiffs' exceptions two reasons appear to have been
~ssigned by the presiding Judge in the Court below for directing
a nonsuit.
As to the first reason assigned, it appears by an examination
of thB section of the statute on whi.:;h the action is founded, that
it is not necessary that the person committing the trespass
should know the true owner of the logs ;-and of course it was
not necessary for the plaintiffs in the present case to state in the
declaration that they were known by the defendants to be the
true owners of the logs therein mentioned.
As to the second reason, we apprehend it to be at variance
with the decision of the Supreme Judicial Court of .Massachusetts
in Boutelle v. Nourse, 4 .Mass. 43 I. In that case it was decided
that several persons guilty of a trespass might or might not be
joined as defendants in an actiou of debt for a penalty incurred,
according to the facts of the case. If the trespass was committed by several persons jointly, they rnJght be jointly sued,otherwise, not. But it cannot be ascertained by inspection of
the declaration, whether the tort alleged was joint or several.
Parsons C. J. in delivering the opinion of the Court in the above
case, says-" although debt qui tam lies to recover the penalty,.
4
' yet the debt arises from a trespass,
which in its nature is sev" eral as we11 as joint. The action may therefore be sued against
"' one or more of the joint defendants, but the plaintiff can have
"'but one satisfaction." As we do not perceive any reason for
questioning the correctness of the above mentioned decision, or
the principles on which it is founded, we feel disposed to adopt
it as the settled law applicable to the question before us. Sec
also 1 Ch1'.tty on Plead. 7 4. Burnham v. Webster, 5 .Mass. 266.
The exceptions are therefore sustained. The nonsuit muit
be s,et aside, and a trial be had at the bar of this Court~.

LINCOLN.
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Bearce.

BEARCE .

.A1 between the mortgagor, and mortgagee, the fee of the estate passes to the
mortgagee at the execution of the deed ; and he may enter immediately, or
have a writ of entry against the mortgagor; unless there be an agreement in
writing between'them t~at the mortgagor shall retain the possession and receive the profits.
,. ·
R1t as between the mortgagor and other persons, he is co~sidered as still hav~
ing the legal estate in himself, and the power of conveying it to a third person subject to the incurnbrance of the mortgage.
Where an absolute deed of real estate is given, and a bond executed by the
grantee at the .~ame time, though bearing a subsequent d~te, to convey the
same land to the grantor, upon payment of a certain sum, the two i,nstrument!i
are to be taken as constituting a ·mortgage. Semble.
Whether the mortgagee, after he has lawfully entered into the mortgaged
premises, and before the right of redemption is foreclosed, has a right to cut
down and carry away, for the purpose of sale, any timber or other treet':
growing thereon-qw:ere.

quare ~lausum fregit. The defendant pleaded soi[
and freehold in himself, which was traversed,' and issue taken
thereon.
·
·
'
The defendant offered in evidence a deed from the plaintif
to Samuel Woods, dated July 14, 1819, conveying the locus in
quo, with general warranty ;-and an assignment on the back of
said deed dated .November 7, 1B21, by which the said Woods assigned to the defendant all his estate in the premises, together
with a note of hand for $2,800 given by Blaney to him dated July
15, 1819,-subject however to a bond given by Woods to Blaney
dated July 15, 1819, binding himself to convey the pr~mises to
Blaney upon payment of the amount of the note.
The plaintiff then read in evidence the bond aforesaid, which
it was agreed was executed at the same time with the deed
from Blaney to Woods,-the condition of which set forth that
whereas Woods had on that day bargained and sold to Blaney
the land in question, and_ Bfo.ney had in consideration thereof
given to Woods his note of hand for $2,800 payable in one year,
therefore if after the payment of the said note, and within eighteen"'
n10~1ths from t.he date of the bond, Woods should, upon request,
convey the premises to Blaney, and also permit Blaney peacea~
bly to recf'ive and take to his own use the rents and profits of
the premises and every part thereof until such conveyance1
then the obligation to be void,
TRESPAS~
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Upon this evidence the Judge who presided at the trial, iniending to reserve the questions of law arising in the case for
the consideration of the whole Co~rt, directed a verdict to be
returned for nominal damages for the plaintiff, which was to
stand if, in the opinion of the Court, ~he action was maintaina..
hie, otherwise to be set aside.

Bailey, for the <lefendant.
The intent of the parties so far as it can be collected from
t-he evidence in the case, was to give Woods the best possible security for his debt, by a conveyaµce absolute in its terms. The
hond fo~ reconveyance was probably dated ~ubsequent to the
deed, for the express purpose of avoiding its operation as a
<lefeasance. And it contains in itself no apt words either of
defcasance or of conveyance; but is merely an engagement to
execute a deed upon payment of the purchase-money. The
title therefore being absolute in Woods and by him assigned to
the defendant, his entry was lawful, he being the owner of the,
soil.

Allen, for the plaintiff.
The plea having admittrd the possession to be in the plain,
tiff, the question is upon the title of the defendant to the free~
hold. In the instrnment of July 15, Woods declares that he
~, has !his day bargained and sold'' the premises to Blaney, and
stipulates for his quiet pernancy of th~ rents and profits ..
By the words "bargained and sold" the estate passed from
Woods to Blaney, subject to be defeated on Woods' cance11ing
the note, or tendering it to him ,~hen the day of payment
should arrive. Jackson v. Smith, 10 Johns. 456. 11 Johns
,498. And the negotiable note given by Blaney, was sufficient
consideration fort.he conv~yance.
But if the estate was not reconveye1 by Woods to Blaney, then
the latter never parted wit.h his whole estate, but the transaction
is to be taken as a mortgage to Woods to secure the payment of
his debt, in which case the freehold is in the mortgagor till
entry for c<;mdition broken. It has never been decided by our
Courts that the fee is in the mortgagee till such entry, pursuant
to our statute, or till entry under a writ of possession, for fore..,
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closure. Prior to this period the relation of the parties is merely that of debtor and creditor. The debt is the principal thing,
the mortgage only a security for its payment. The reading of
the late Judge Trowbridge to the contrary must be considered
as controlcd by the subsc[juent statute of 1788, ch. 51. If the
law were otherwise, the mortgagee might ruin the pledge. ]f
he can cut trees he m:Jy cut all the trees on the land, and even
remove the buildings, without remedy ;-for we have no Court
with power: to grant an injunction to stay waste; and an action
of the case in the nature of waste may be fruitless, if the mort~
gagee be unable to respond in damages. On this point the
deciaions of J'l'cw-Yo,:k are with us. Runyon v •.Menereau,
11 Johns. 534;~ So in Goodu.:in v. Richardson, 11 .Mass. 474,
the mortgagee has qnly the right of acquiring an estate.
If he had a freehold, it would go to his heirs, not to the executor ;-yet the Stat. 1 73:8, ch. 51, makes provision for the
case when the mortgagee dies before having acquired seisin of
the land ;-and the executor, and not the heir, m:;iy release the
land, on p,1yment of the money, and may recover seisin by process of law, as though the testator had died seised of the land,
for the purpose of making sale for payment of his tkbts. H the
fee were in the mortgagee, his widow would be entiticd to dower
in the premises,-and it might be taken for his debts. Yet the
reverse of this is the s~ttled law. Blanchard 'L'. Coburn, 16 .Mass.
345. His interest in the property :may be transferred ·by de?ivery over of the note an<l deed; and therefore it is but a chat~
tel. Green v. Hart, 1 Johns. 580. Rex v. St •.Michaels, Doug. 632.
So it is the interest of the mortgagor that gives him a settlement
as a freeholder. The mortgagee gains no settlement by his
mortgage. Groton v. Boxborough, 6 Jllass. 52. Nor is it neces~
?ary that the rights of the mortgagee should be thus extended,for he mny always enter for condition broken; or before
breach, by process of law ;-but if the estate be a pledge for
security of the debt, it ought not to be in his power to destroy iL

TV1'.lson, in reply.
The law on this subject is well settled in .Massachusetts in
Shazn .c. Loud, 12 .Mass. 44 7, and some other deGisions, that the
{reeholcl is in the mortgagee. And these cases must govern,
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notwithstanding the decisions in other States, because they form
part of the common law of Jtlaine, and are founded on statutes
which are copied into our own code. The only case cited from
Massachusetts to the contrary, was not between parties or priviers
to the deed of mortgage ;-and it is conceded and settled that
as against strangers, the mortgagor may have rights, which he
_ cannot claim against the mortgagee.
MELLEN

C. J. delivered the opinion of the Court.

The only question put in issue by the pleadings in this case
is;, whether, at the time of the alleged trespass, the soif a·nd
freehold of the locus in quo was in the defendant as he has stat•
ed in his plea in bar.
In order to decide this question, it seems necessary to exam
ine several points which have been :nacle in the argument.
The defendant relies on the deed from Blaney to Woods, dated
July 14, 18 I 9, and on the deP,d of assignment from Woods tt>
the defendant, dated November 7, 1821, as proof of his title.
The plaintiff relies on the instrument bearing date July 15,
0

1819, and signed by Woods, which is in the form of a bond
with a condition.--The plaintiff;s counsel contends that this instrument contains language amounting to a grant of the l~cus
in quo from Woods to Blaney.--Tbe expression in the instrument alluded to is in these words. " Whereas the above nam" ed Woods has this day bargained and sold unto the above,, named Blaney a certain farm,." &c. describing the before
:mentioned premises. It is urged that this reconveys the premises to Blaney, and proves the issue on his part. lVe are well
satisfied that this construction cannot be admitted. The whol!fostrument must be examined, and taken together; an<l such a
construction given, as to render it sensible and consistent.
A part of the condition of the instrument speaks of a convey•
apce of the estate by Woods to Blaney to be made on a future
day, and on the performance of certain conditions. The plain~
t'iff, therefore, cannot maintain this ground.
The next point urged by plair:tiff's counsel is, that as the
deed from Blaney to Woods, and the bond from Woods to Blaney,
were executed at the same time, they both constitute but one
con~ract, and r'ender the deed from Blaney to WatJds a mo1~t.,
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And in the argument, the defendant's counsel has viewed
the conveyance in this light; and therefore it is unnecessary
for us to give any opinion respecting it; because, if it be not a
mortgage, it is perfectly clear that the title is in the defcnd:mt.
The next inquiry is, whether, at the time of the supposed
trespass, Blaney had any special rights, beyond those belonging
to mortgagors in general, in cqnsequence of the provisions in the
condition of the bond. By these provisionsj the debt was to be
paid in one year from the date of the bond ; and after such
payment, and on request, Woods ,vas to make and execute a
deed of the land to Blaney; and to permit and suffor Blaney
peaceab1y and quietly to receive and take to his own use the
rents and profits of the premises~: until such conveyance should
be made and executed. By this clause, we must understand
that each party intended to perform his engagement according
to the terms of it; and on this principle Blaney was to retain
the possessior. and receive the profits of the land for the term of
eighteen months from the date of the bond~ unless he should
receive a conveyance before that time, pursuant to the condition; though if he had paid the money at the time appointed,
no conveyance would have been necessary; the estate ,vould
at once have reveste<l in Blaney• . :But we must not give such a
construction to the condition as to enable Blaney to take advan,
tage of his own wrong; and by neglecting to perform his own
engagement, continue his right of occupation and pJrception of
profits, to the exclusion of the mortgagee_ or his assignee fron2·
the premises.
W c are therefore satisfied that the special terms of the con<
dition could have no effect upon the rights of the assignee of the
rportgage, (it bein·g admitted that the debt due from Blaney to
tVoods has never yet been paid) after the expiration of said
eighteen months. It also appears that the supposed trespass
was not committed until after that time.
In this view of the cause it results, that at the time of the
alleged trespass, the defendant, as assignee of the mortgage,
had a right to enter on the premises, for breach of the condi.:.
tiun, in the manner by law prescribed ; but it does not appear
that he then or at a11y time afterwards did enter for such pur~

gage.
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The remaining question is, whether at the time above men•
iioned, the entry of Bearce on the lands mortgaged for any other
purpose than a foreclosure 6f the mortgage was justifiable; or
in the language of the plea in bar, whether the soil and freehold
the close was in Bearce.
It has been contended by the counsel for the plaintiff, that
;1,ntil an entry for breach of the condition, made pursuant to law, th~
legal estate remains in the mortgagor; and he has cited several
authorities to support this position~
. .
In examining this question, we rriust keep iri view a distinction
of importance ; and one which niay prevent confusion of foleas
the subject. The distinction is this. .!ls between the mortgagor and mortgagee, the fee of the estate passes to the mart·
gagee at time of the execution ~f the deed ;, and the m~rtgagee
may enter immediately or maintain a writ of entrj against the
mortgagor, unless there be an agreement in. writing; on his part~
that the mortgagor may retain the possession antl receive the
profits. In support of this principle, we may cite Groton 'V.
Boxborough, 6 .Mass. 50. Gould v • .Newman, 6 .Mass. 231. Scott
v•.McFarland, 13 Mass. 309. Pomeroy 7?• W,inship, 12 Mass. 514.
Goodwin v. Richardson, 11 .Mass. 469. Newhall v. Wright, 3
~ass. 15~. Colm(tn v. Packard, 16 Mass. 39. 4 Johns. 216 and
6 Johns. 290.
But as between the mortgagor and otherpersons, he is considered
as still having the legal estate in him, and the power of conveyfog the legal estate to a third person, subject to the incumbrance
of the mortgagi:. In support of this principle we may cite
Wellington 'V. Gale., 1 .Mass •. 138. Kelly~ ux. v. Beers, 12 Mass.
~fa7. Porter v • .Millet, 9 .Mass. 101, an<l the before mentioned
case of Goodwin v. Richardson.
In the case of Blanchard v. Cob~rn, cited by the plaintiff's
~ counsel, and in 4 Johns. 41. a stranger to the mortgage deed was
attcmptin.g to derive the fee of the estate to himself by a levy
an execution on the lands as the estate of the mortgagee. The
Court decided against his title; but in giving thE:ir opinion, they
expressly notice the distinction which we have before stated,
between the estate of the mortgagor in relation to the mortga•
gee, and in relation to the rest of the world. In Smith v. Dyer,
the Court only decided that the heirs of a mortgagee coi.ild not
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maintain an action on the deed against the mortgagor. The
statute giving such action to the executor or administrator of
the mortgagee.
According to the principles recognised or established in the
foregoing decisions, the legal estate in the close in question, as
between Blaney the mortgagor a:nd Bearce the assignee of Woods
the mortgagee, was at the time of the supposed trespass, in
Bearce; and he had a legal right to enter on the premises for
breach of the condition. And if he had a right to enter for such
purposes, the entry ,vas lawful, though he entered without executing his purpose, or even for other purpnses. It is true, the
entry, unless made in the manner prescribed by law, could not
operate as an entry to foreclose; but still it was a lawful act on
the part of Bearce. And as the jury gave only one dollar
damages, ·which in the' report are called nominal damages, we
arc not to presume that any act was done by the defendant on
the land, inconsistent with the nature of the estate which he had
as assignee of the mortgagee.
It is not necessary in this case to <leci<le, and we do not
decide, whether a mortgagee, who has entered into possession
of nfortgaged premiscs 1 before or after the breach of the condition, has a right to c11t down and carry away timber trees or
other trees for the purpose of sale, growing on the premises.
Such a case may require the examination of other principles
and further consideration.
For these rcaso~s, we arc of opinion that on the facts before
us, the action is no~ maintainable; and accordingly the verdict
must be set aside, and a new trial granteJ.
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HE:'\DERSO~ v. SEVEY.
·where a shipmastcr received divers casks of lime on freight consigned to him.
for sales, which hail been duly inspected and branded, and were represented
by the owner as good lime, and accordingly sold as such by the master,but in fact were filled with substances of little or no value,-whereupon he
was sued by the vendee, and obliged to respond to him in damages ;-it was
held that he might recover of the owxJ-er of the lime the amount of the judg··
ment recovered against himself, with all costs and expenses necessarily incurred in the defence, he having given the owner immediate notice of the
commencement of such suit, and having faithfully and prndently defended iL
ln such action against the owner, a copy of the judgment against the master is
admissible evidence, though not conclusive.

Tms was an action of assnmpsit. The declaration contained
a general count of indebitatus assttmpsit,-onc for money had
and receivcd,--and one for money lai<l out and expended;-and it was tried upon the general issue.
T'he plaintiff gave in evidence a copy of a judgment recov..
ered against him in the Supreme Judicial Court of .Massachusetts for the county of Essex by Jonathan Conner, [see the case
Conner v.. H,enderson, 15 Nass. 319.J which was finally tried at
:No-cember term, 1819, upon a count filed subsequent to the de-:
cision of the reported case, charging Henderson with having
sold him, as and for lime~ ancl branded as lirne, certain casks
containing stones, sand, and dirt, of nu value. He also pro~ecl
that the casks which were delivered b'y him to Conner belonged
to Sevey, for whom he carried them in his vessel on freight, and
sold them to Conner, and paid over to Sevey the nett proceeds;-that he notified Sevey of the commencement of Conner's action
against him, and sent him a copy of the writ and the directions
of his counsel what evidence to produce ;-that Sevey at first
furnished him with the names of several witnesses, and consulted with him as to the best method of co~dncting the defence,
an<l affirmed that the lime was good; but afteuwards refused to
do any thing which might make him liable over to the plaintiff;
--that Sevey was regularly advised of the progress of that
cause,--that it was well and prudently dcfcnded,--that it was
1irovc<l at the trial that the contents of s:1id casks sold and rep1
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resented as lime, would not slack, nor take off hair, an<l were
of no use for plaistering or brick-work,--an<l that he had expended divers sums for counsel, &c. in the defence of said
action, over and above the amount of the judgment recovered
against him, which he had also paid.
The def~ndant objected to the admission of the copy of that
judg~ent as competent evidence in this case; and that the claim
of monies paid for counsel ought· not to be allowed. He also
proved that at one time he declared to one of the witnesses that
he would not aid in the defence of said action, and that if the
lime was not good the plaintiff must call on the person who
burnt it, or on the inspector ;--and he produced several wit-·
nesses to prove that the lime was good. ·
The evidence to the quality of the lime was the same which
~as used at the trial of the case against Henderson in the coun~
ty of Essex.
· Upon t~is evidence the Judge who presicecl at the trial instructed the jury that if they were satisfied that the lime be~
longed to the defendant, and was forwarded by him on board
the plaintiff's vessel, to be sold fo1· the defendant's account~
which business the plaintiff had. faithfully performed, and had
paid over the proceeds ;--that the suit against the plaintiff was
in consequence of such s,1le, of which the defendant had been
seasonably notified and requested to undertake the defence, or
aid and assist therein ;--and that in the conduct of the defence
of that action the plain tiff had acted with prudence, care and
fidelity,-all which seemed to be well proved or admitted;-the plaintiff was entitled to. rec over an indemnity for all he had
~ecessari]y and inevitably lost in his business and service by
reason of the bad and defective quality of the lime. And that·
the amount of the judgment recovered by Conner, with the officer's fees 011 the execution, and what the plaintiff had necessarily paid out in defence of thait action, including c·ounsellorsj
fees, with interest upon these sums,--together with such·further
sum for his own trouble and expenses as he proved himself to
have sustained,~c6nstitutcd thE~ just meas·ure of his damages.
In pursuance of these instructions the jury returned a ver~
diet for the plainttff, which was taken subject to the opinion of
the whole C~urt upon the admissibility of the evidence, and
the corrcct.ne:::~ 0f th~ .Judgi:'s instructions to the jury.
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Orr, for the defendant, now objected that the judgment recovered in Essex ought not to have been admitted in evidence,
because it was not conclusive, the defendant being a stranger to
the suit. Nor was it a jurisdiction to which hq $,Ubmitted, or by
whicl{ he has ever consented to be bound. The action too, in
that case ought not to have been maintai11ed being assurnpsit,~hereas the gist of it was <leceif. But if the plaintiff has a remedy, it is not against this defendant, but should have been
brought against the inspector of the lime, who was the original
wrongdoer. If the judg~ent is conclusive, It is ag.ainst him,
and not against this defendant, whq rested, as all others have
done, on the faith of the brand. If it be otherwise, and the
defendant be liable for costs also,
then a. multiplicity of suits
.
}Vill be created, which the law abhors, and, each successive
party, through whose hands the article may have passed, may
visit qpon the head of h~s vendor a fearful accumulation of
costs, the fruit of all the previous litigation. · Sp11J,rrie v. Elderton 1
;5 Esp. 1. Copp v. McDougal, 9 Mass. 1.
'
.

.11.llen, for the plaintiff, contended that the defendant was no.
stranger to the judgment in Essex, having been duly notified to
defend the suit, in which he was the only defendant in interest,
that of the present plaintiff. being but nominal. The judgment
was rightly admitted, though not conclusive, as it formed a part
of the circumstances of the case, which the jury must necessarily consider.
If the plaintiff is entitled to recover any thing, he has a right
to a complete indemnity ;-as well to the costs paid to the ad~_
'\jerse party, as those incurred by himself. Blasdale v. Babcock,
1 Johns. 517. Varney v. Dewey, 13 Johns. 224. Hamilton v.
CnUs) 1 ./J,fJiss. 349. And the form of action is right, being the
~~ame which has been sustained against the present plaintiff.
,

I

MELLEN C. J. delivered_ the opinion of the Court as follows.
Two reasons ,have been urged in. support of \h_e motion for a
new trial.
1. That the record of the judgment recovered in Massachusetts by Conner against Henderson was improperly admitted i_n,
evidence.
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2. That the instructions of the presiding Judge to the jury
were incorrect.
As to the first. objection, it may be observed that the judgment
was not admitted as conclusii'e between the p;1rties, but only as
competent evidence ;-and we cannot for a moment <loubt that
it was properly admitted. Indeed, it was the onl.lJ admissible
proof to shew that a judgment had been obtained against the
plaintiff by Conner on the facts appearing on that record, an<l
the amount of damages which had been recovered.-Parol evidence, if it had been offered to prove these facts, would hav,~
been rejected ;--the record being higher and better evidence.
There is no merit in this objection.
The second objer.tion opens to view all the instructions given
to the jury ;-hut, in the argument, the couns~l for the defrnd,..
ant has principally confined himself to the opinion given as to
the plaintiff's right to recover the expenses attending the ti ial
of Conner v. Henderson. They were admitted to be reasonable,
if a proper subject of charge in this action by way of damages.
By the report it appears that nearly the same proof was used
on both trials, as to the quality of the lime, and the principal
facts. We apprehend tlnt the question respecting the allowance of these exprnses depends upon the circumstances under
which thf'y were incurred-if indiscreetly or unnecessarily,
the pl:::tintiff h~s no claim on the defendant for reimbursement ;
according to the case of F',:sher v. Fellows, 5 Esp. 171.-0n the
contrary, if he ha:; been guilty of no negligence or fault, he has
such claim.--lt appears that Henddson when sued by Conner,
gave immediate notice to SeveH, the owner of the limc,-tlrnt h,,,
advised in preparing the defence,-that Henderson defended
the cause faithfully; having ha(l assurance from Sevey that the
lime w;1_s good, and that he would succeed in the defence of
Cormer~s action. With these facts before us we do not perceiv~
how the plaintiff's claim for a reimbursement of the expenses
t~an be resisted. The plaintiff has been in no fault, and fairly
defended Sevey in the former action as far as law and evidence
would justify, and under his advice and cncouragcment.-Iq
Hathaway v. Bnrrow
al. 1 Camp. 151, the plaintiff would have
l)een allowed to recover, by way of special damage, the costs c.J
petition to the Chancellor, had there not then been in. force aJ.

w
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order of the Chancellor for the payment of them, which the
Court considered in that trial, as a satisfaction. And in Sumner,
ttd',17. v. Williams (Y al. 8 .ft.lass. 222-being an action of covenar,t
broken, the Court allowed the plaintiff~ by way of damages, the
expenses he ha<l incurred in defending an action brought
against him by Dudley, as inseparable from the claim of indemnity. See also Ramsey v. Gardner, I 1 Johns. 439.
We do not think it necessary to notice particularly the objection as to the form of action. If we entertained any
doubt on the subject, it is not a question rarscd by the report
of the case, on a motion for a new trial.
On the whole,. we are satisfied with the opinion and instructions of the Judge, and there must be
Judgment on the verdict.

CLARK

i,.

ROGERS,

,Vhere two were joint mortgagors of a piece of land, to secure the payment of
a joint debt, and one of them, to protect the other against his liability for
the payment of both moieties of the debt, delivered to him certain notes of
hand not negotiable, to be collected, and the proceeds to be paid over to the
mortgagee, to which delivery and appropriation the promissor in the notes
was assenting ;-it was held that the party so depositing and appropriating
such notes could not afterwards lawfully receive payment of them from the
promissor, nor release the latter from his liability to pay them to the holder,

AssuMP•s'1T, upo'n three notes of hand. Plea, non assumpsit~
At the trial the defen'dant rea<l to the jury a receipt describing
the notes declared on, of the following tenor;-" Orono, .May·
"19, 1822. Received of James Rngers full pay for thre€ notes
,, of hand by him to me or order, which notes were lodged in
"the hands of Reuben Hdines of Topsham, the date and amount
" of said notes are as follows," [ describing them] " received pay
"for the same by indorsements on note, and notes given up to
'' me which the said Rogers held against me. Thomas G. Clark.''
--At the bottom was this memorandum signed by the plaintiff." Nr . .James Rogers~ I han~ received my notes, and if it is not'
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" settled to your satisfaction I will settle with you, in August 1
i, shall be at Topsham."
The plaintiff then read in evidence a paper_ signed by said
Roger.(/ and others, of the following tenor ;--·i Topsham, Novemc
'' ber 1 I, 18 I 7. Then Thomas G. Clark lodgen. in my hands the
"followinO' notes of hand sio-ncd bv James Robcrers and Charles
"Eaton, according to the request of th_e sai<l Clark, Rogers, and
"Eaton, there they are to' remain until they become dµe, after
"that the proceeds of them are to be paid ove~ to Humphrey
,,, Purinton on the notes given him for the pay:nent of a mortgage
'' deed of the land and privileges bought by the said Clark and
"Reuben Haines in .May, 1817. Reiiben Haines.'? Then followed a list of the notes referred to, among which were the notes
declared on, at the bottom of which ivere the signatures of Clark?
Rogers and Eaton.
The admission of this paper was objected to by the defend~
a'nt's counsel oh the ground that it had been altered in a mate~
;ial part by the addition of the Mme of Haines long after it
was executed by the others, and that this alteration was made
by lla-ines, which they offered to prove. But the Judge over~
ruled the objection, and gave the plaintiff leave to become non~
suit, subject to the opinion of the whole Court vihether the ac"
fion could be sustained.·
~

~

u

Orr~ for the plaintiff.
The action, though brought in the name of Clark, is for the_
benefit of Haines, who is the plaintiff in interest, claiming the
notes by virtue of the instrument of November 11, 1817. Haines
and Clark had bought a parcel of land of Purinton, which they
had mortgaged for the purchase money; and to secure the payment of Clark',-; moiety and protect Haines, the notes in question
were deposited with the latter for the purpose mentioned in the
paper. And the question is, whether this is such an equitable
assignment as the C[\urt will protect against any attempt by
Clark to control it? It was an assignment upon good and sufficient consideration ;--for Haines had an interest in the subject
matter, being bound as mortgagor to pay the whole debt. The
redemption of the land b_y him would enure for the benefit of

OCTOBER TERM, 1822;

145

Clark v. Rogers.

Clark, against whom he would have none but a personal remedy.
It was also entered into with good faith. Haines had a trust,
coupled with an interest. He was by common consent made
trustee for the benefit of the concern. The funds \Vere set
apart at the request of Rogers, to perform Clark's own obligation.
The contract could not be rescinded but by the same parties
who entered into it; and one of these was Haines. Dunning v.
Sayward, 1 Greenl. 366. Du.nn v. Snell, 15 .Mass. 481. Jones v.
Witter, 13 Mass. 304. It was not material when he signed it, nor
that all should sign it at the same time. It was probably executed by the other parties, and then carried by them to Haines,
in whose possession it remained till the trial. Nor was it necessary that Haines should extinguish the liability of Clark to Pur-inton. This was not in his power, except by payment of the
money, to obtain which the notes in suit were deposited in his
hands. It was only necessary that the funds should be appropriated in good faith by Clark, and accepted by Haines; and this
JVas done •

.11.llen, for the defendant.
The receipt offered in evidence is a complete answer to the
nction, unless Haines is beneficially interested as assignee of the
notes. The only evidence of this interest is the paper of November 11, 1817; but this is void, having been altered in a material
part, by adding the name of Haines. It was material, as making
him a party to the contract, who was not so before. He was a
mere depositary of the notes, without interest, and might be discharged at the pleasu:r:e of the parties. Had the money been
paid to Haines, and not paid over by him to Purinton, the paper
as altered would be evidence of itself to support an action against
Haines. But witho1d the alteration it would not. It was therefore a material alteration. Homer v. Wallis, 11.!Jfass. 312. Hunt
v• .11.dams, 6 JJ!ass. 519.
But if it be an immaterial alteration, and lla£nes rea11y a
party to the contract, yet being made by him, and after delivery
of the instrument, it is void. Hatch i:. Hatch, 9 .Mass. 311.
Jlfasters v. Jl;Jiller, 4 D. CV E. 322 •
.And if it be immaterial, :rnd rightfully made, yet Clark had a
:right to release the notes, unless he had parted ·with his whoh
"'-'OL. n.
20
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interest in them. Now the instrument itself contains no language
of assignment,-and of course Haines' interest in the notes in his
hands must depend on the other facts and circumstances of the
case. But he had paid nothing for them. Nor had he dise
charged Clark from any liability in consideration of their being
in his hands. The ]land was still under the mortgage. Clark
was still liable on his notes given for the purchase money, and
the land still liable to an entry for conJition broken. And if
Haines had chosen to pRy the debt out of his own money, he
might still claim of Clark a moiety of the money thus paid. As
therefore he had no legal interest, because the notes were not
regularly transferred to him,-and no equitable interest, be•
cause he had neither paid money nor assumed any liability in
consequence of their being placed in his hands,, he is not entitled
to the protection of the law, against the rightful owner of the
11otes.
The cause being continued nisi for advisement, the opinion of
the Court was delivered at the succeeding term in Cumberland,as follows-.
MELLEN c: J. By the report it appears that Clark and Haines
in May, 1817, purchased certain real estate of Purinton, and
gave their joint notes for the purchase money, aud a mortgage

of the same estate as collateral security for the payment.
It was contended by the counsel for the plaintiff that the re~
ceipt or certificate bearing date November 11, 1817, and signed
by Haines, in one place a11d by Cla,rk, Rogers, and Eaton in
another place, shews an assignment of the monies due on the
notes therein desciibed to Haines, or an appropriation of those
sums for the purpose of paying the debt to Purinton, so soon as
Haines should collect the same ;-and that as Rogers was conusant of this assignment or appropriation, and by his signature,
assenting to it; it was not competent for Clark to receive the
monies due on those notes and give a valid discharge to Rogers
as he attempted to do by his receipt of Nay 1O, 1821.
The counsel for the defendant objects to the legal validity of
the receipt or certificate of November 11, 181'7, on the ground of
its having been altered by Haines by his signing his name to•
it for improper purposes; and even if it be not liable to objection
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on that account, still that it docs not amount to an assignment, or
3ppropriation, or shew any equitable interest in Haines, entitled
to legal protection.
With respect to this first objection, it may be observed, that
fraud and forgery arc not to be presumed; and according to
the facts relating to this point which are stated in the report, it
only appears that Haines signed the paper after it was executed
or signed by the other subscribers; but no circumstances attending the signature are disclosed tending to shew that it was
added wtth frauduh:nt intent, or even without the consent of the
other signers; on the contrary, that part of the paper to which
his mune is signed is so <lrawn up, as evidently to shew that it
wri.s intended to be signed by one person only, an<l from the notes
bcin~ deposited with him, that person must have been Haines.
Tl1e htnguage of the receipt or certificate is, "Then Thomas G.
'" Clar!.; lodged in my hands," &c. For these reasons we are not
.<l;spose<l nor at liberty to consider the contract expressed in this
p 'Pfr as destroyed or impaired by the signature of Haines, unm
der the circumstances of the case.
The remaining question is, what is the effect of the receipt or
certificate above mentioned? If it be in legAl contemplation an
assignment or appropriation of the sum due on said notes to
Haines, for the purpose of being pc1id to Purinton, in satisfaction
of the joint notes and mortgage which he held, then Clark h::1.d
no such controling power over the notes as he attempted to exercise; he had no right to discharge Rogers and thereby defeat
the arrangement which all parties had made.
To render the assignment or appropriation a valid one, it
must appear to have been made in legal form. The notes
which were deposited with Haines do not appear to have been
negotiable; or assigned by any instrument in writing other than
the above mentioned receipt or certificate, which states the understanding and object of all concerned. But the notes were
delivered over to Haines for the purposes contemplated; and
we apprehend, according to the cases Mowry v. Todd, 12 .Mass.
281, and Jones 'V. Witter, 13 Mass. 304, such an assignment is
valid, if made on good and valuable consideration. To ascer•
tain the consideration, we must have recourse to the above
certificate. By that it appears to have been the object of those

148

LINCOLN.

Clark

1•1.

Rogers.

who signed it, to place the notes in the hands of Haines, that he
might be able to collect the monies due on them; and thence
realize funds sufficient to pay Clark's proportion of the sum due
to Purinton. In this manner, it must be understood, Haines waf)
to be secured against the eventual payrnent of any thing more
than his own proportion of the debts. In other words, Clark
dep(?sited the notes in the manner above mentioned with Haines
in the nature of a pledge, and as collateral security for the benefit and safety of Haines.-In this view of the subject, Hafries
certainly had an e1~uitable interest in the sum due on the notrs,
similar to what any pavrnce or mortgagee of personal property
has; an interest dfserving legal protection, and one which
Clark had no right to destroy or impair, in contravention of his
own agreement and that of the others interested. And as Rog.~rs
was a party to this agreement, he had notice that the notes were
to be paid to Haines, and not to Clarie. After this notice~ Rogers
must be considered as paying the money to Clarie in his own
wrong. Of course the payment cannot avail him in this action ;
nor can Clark's discharge have any effect; Clark, it is admit~
ted, never having paid his part of the joint debt to Purinton.
For maoy years courts of justice have been gradually be~
coming more and more inclined to protect equitable interests; 1es.s
form is necessary now than formerly as to the mode of creat•
ing such an interest; the object has been to ascertain that it is
an interest founded in equity and justice and on good and adequate
consideration. The correctness of this position is in part proved by the cases of Perkins v. Parker, 1 Nass. 123. Dix v. Cobb,
4 .Mnss. 508. Brozcne v•.Maine Bank, 11 .Mass. 153. Quiner v.
~Marblehead Insurance Compan,y, 10 Jlfass. 482. Mowry ·v. Todd
and Jones~,. Witter, before cited;; and particularly Dunn v. Snell,
15 .Mass. 481.
In the case before us, Clarie by his receipt has attempte<J.
unjustly to destroy the effect of an equitable arrangement, to
whir:h he was a party, and thereby clefraad Haines, whose in~
tcrests this very arrangement was made to protect. It is the
business of a court of justice to prevent the success of all such
cxperiments.-We are satisfic<l that the nonsuit must be set
aside.

Nonsuit set aside.
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In a writ of entry, if the land be described by the number of the lot as marked
on a certain existing plan, it is sufficient, whether the plan be matter of record or not.
The line of the Plymouth patent, as run and marked by Ballard in 1795, is
conclusive upon the Commonwealth, and upon the patentees, and upon all
persons claiming under them.

Tms was a writ of entry, in which the demandants counted
on their own seisin and a disseisin by the tenant, of "a certain
"lot of land in Palermo in said county, being lot numbered 124
"according to a plan made by Broadstreet Wiggin surveyor,
"containing one hundred and seven acres,. more or lcss,"-without any other description of the premises deman<led.
At the trial, which was upon the general issue, the demandants proved a certain lot, called the tenants', to be in Palermo,
and offered to exhibit to the jury the plan made by Wiggin, to
prove the number and extent of the lot ;--they representing it
to be the proprietors' plan, and to have been made by their
order. To this evidence the tenants objected as illegal,-but
the Judge overruled the objection, and permitted the plan to be
exhibited to the jury.
The demandants then read, in support of their title, a deed
from the Commonwealth of .Massachusetts to them, dated February 18, 1789. They also read the deposition of Ephraim,
Ballard, who acted as a surveyor of the Plymouth patent under
a commission signed by the committee for the sale of eastern
lands, and by the agent for the plaintiffs, dated June 26, 1789,
instructing him to begin at the head of the Waldo patent, ::i.t
the distance of fifteen miles from Kennebec river, and thence
running divers courses therein mentioned, to terminate at a
line drawn northeast and southwe~t across Androscoggin river
at the distance of five miles northwest from the twenty mile
falls ; and to make return of his doings as soon as might be to
the committee for the sale of eastern lands; and to the clerk of
the proprietors. He testified that in the autumn of 178D, in
pursuance of those instructions, he surveyed and marked the
Hne therein mentioned ; and that in .llugust or September 179!,
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he received another joint commission from the Commonwealth
of Masiachusetts, the proprietors of the Kennebec purchase, and
the late Gen. Knox as representative of the Waldo claim, instructing him to survey the dividing line between the Plymouth
and the Waldo patents, and the unappropriated lands of the
Commonwealth situated between them ;-in pursuance of which
he pr0ceeded to execute the service assigned him, and specified
his doings; but before the work was completed he was intercepted by armed men, in disguise, and compelled, by threats of
instant death, to desist from farther proceedings; that they for.,
cibly took from him his instruments, and all his papers except
his fidd book ; of which violence he gave an account to the
government.
It was farther proved that in 1806 Charles Turner, Esq. was
empowered by another commission to examine Ballard'J line
and if found c_orrect, to finish the survey of the easterly line of
the Plymouth claim ;-that on I~ of the trustees of Lincoln academy attended with him at the survey ;-that his -admeasuremer.ts very nearly coincided with Ballard's, varying in one instance only two thirds of a chain in 15 miles ;-that he came
out on the south side of the lot demanded, thus including it
within the lands of the demandants ;--and that he thereupon
extended the line commenced by Ballard southward, as the
easterly line of the Plymoitth patent.
It was also proved that Wiggin, in making his survey, fronted
his lots on Ballard's line; but of the number of the lot demand~
ed~ and of the others~ there was no evidence ~xcept the plan.
On the part of the tenants two witnesses testified to admeasurements made by themselves from Kennebec river eastwardly,
tending to shew that Ballard's admeasurement of fifteen miles
was too large; hut the course they ran from the river was
uncertain.
It was admitted that in 1806 the Lincoln academy received
a grant from the Commonwealth of the land bounded on the
Plymouth patent, and the tenants offered in evidence a deed of
the demanded premises from the academy to themselves.
The tenants contended that it ought to be left to the jury1
upon this evidence, to determllnc whether the demanded premises were within the limits of the Plymouth patent ;-but the
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Judge instructed the jury that the line run by Ballard was conclusive on the tenants, and they thereupon returned a verdict
for the demandants. And it was agreed that if the direction of
the Judge on the foregoing facts, so far as they were competent
evidence, and the admission of the plan, were right, judgment
should be entered on the verdict,-otherwise, it should be set
aside and a new trial be granted.
The argument was had at the last term in this county by R.
Williams, for the demandants, and Orr and Stebbins, for the
tenants.

Stebbins, for the tenants, argued,-1 st. That the line run by
Ballard was not conclusive on the parties ;-and 2d. That the
plan made by Wiggin ought not to have been admitted in evidence to the jury.
As to the first point ;-it does not appear by Ballard's depo..
sition what lines he ran, nor that he completed any. And after
he had surveyed the whole, he might have found it necessary
to have altered some part of it. Nor ·was any person bound by
what he or Turner did ;-not the Commonwealth, nor the Kennebec proprietors, for Ballard made no report to them of his
doings in 1795-nor the trustees of Lincoln academy, for Turner gave them no notice of his intended survey in 1806.
As to the plan ;-the descriptiGn in the writ is too loose and
uncertain. The plan, to become part of a deed, ought to be a
public document, to which all the citizens may have access.
But this was a mere private paper, in the pockets of the demandants. If judgment be entered on the verdict, and a writ
of possession issue, the sheriff could not find the land by the
description given. If the disseisor must shew distinctly the extent of his possession, the demandant, by the same reason, must
shew as clearly the extent of his claim. By the common law
and by the statute, the tenant has a right to plead several pleas,.
which will be taken away unless the land be described to him,
with certainty. Any other rule places him wholly at the mercy
of the demandant. 2 Selw. N. P. 624 and authorities there
cited. .5 Com. Dig. 32. Bott ·c. Burnell, 11 Mass. 165.
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R. Willimns, for the demandant.s.
Whether the description be certain or not, this is not the
time to inquire. The tenants should either have demurred, or
moved in arrest of judgment:. Under the issue of nul diseisin
that question is not open. Nor is here any hardship on the
tenants. They may always defend their own land by metes
and bounds, an<l disclaim all other ; and this, be the description
in the writ wh1t it may.
The true question is-whether a writ of entry lies for" a lo,t
"of land, No. 124, containing 107 acres 1"-and we contend
that it does. Our lots of land very soon acquire a reputation
by their numbers; by which they are as well known as lands
in England are by the names mentioned in the books. And
the uniform practice agrees with this mode of designation, and
reference to a plan. 2 Selw. N. P. 729. 2 Bae• ./1.br. 419.
Ejechnent D. 2. in notis. lmpey's Pract-ice, 578, 582. The description needs not to be so certain as that the sheriff can find
the land·;-the demandant must shew it at his peril.
And the plan was rightly admitted. This was not a question
of boundaries, but of identity of lots. There was no doubt
made as to the genuineness of the plan ;-and supposing it to
be mere chalk, yet it was sufficient for the purpose it was; used
for.
As to the conclusiveness of the line run by Ballard ;-this
clepen<ls on the question whether it is competent for two a<l"
joining proprietors to agree on a dividing line. For this location ,v&s a matter of compromise between the government and
the Plymouth company, and they alone were interested in its
location. It was binding on them as far as it was run, and no
other persons have a right to contest it. No return was required of the surveyor by the second commission in 1 795,--of
which his deposition was the best evidence, the original being
taken from him and destroyed.
But whether conclusive, or not~-there was a line de facto,
made in 1 795 ; and it was a limit well known and defined, an<l
long acquiesced in. By this limit the trustees of Lincoln academy were bounded, by the conveyance to them in 1806; and
as to them it has the force of a known monument, beyond which
they and the tenants, being their grantees, cannot pass. Jack~
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ion v. Williams, 2 'Johns. 297. 3 JGhns. 8. 11 Johns. 123.
Jackson v. Ogden, 7 Jolms. 238. Makepeace v. Bancroft, 12 Mass.
469. Peake's Ev. 27.

Orr,_io reply.
Had Ballard completed the execution of his commission, or
had the government expressly accepted his doings as far as
they went, it would have been conclusive. But here was neither. And the acquiescence of the government _is not to be in~
ferre<l from its silence, as in the c:ise of a private person.
As to the plan ;-it was incompetent evidence. It does not
appe~r that it
taken by Wiggin, nor that he made a survey,
nor that the lot in controversy and that marked 124 on the plan
are the same. All this was presumed, and therefore wrong~ ,
· The only certainty in the description is '" No. 124," referring:
to a plan ;-and the action is. in tort. Now
a personal
action of trespass or trover for goods, a, reference to a sched~
nle annexed is bad and judgment may be arrested,-Kinder
-v. Shaw al. 2 Mass. 398-afort-iori here, in a real action;-for what better is the plan referred to;th<;ln a schedule annexed?
If it be otherwise, a party may make his plan after commencing
his suit, and prove his case by a pnper of his own fabrication.

,vas

in

w

C. J. delivered the opinion of the Court as fo.llowss

MELLEN

The counsel for the tenant relies on two objectio~s to the
-rerdict.
That the description of the pre~ises was too loose and un~
,certain; dct>cnding on, and referring to a plan of a private
nature, and which was improperly admitted in evidence in aid
and explanation of the description.
2. That the opinion arid instruction of the Judge to the jury
as to the conclusiveness of Ballard's line was incorrect;
As to the first point.-It may be a question \\;hether the plan
,vas a necessary piece of evidence~ and if not necessary, its
admission, whether proper or not? would be no ground for a. ne~
trial.-The more correct and usual mode of taking advantage
of the alleged uncertainty would seem to be either by demur..
i·er or motion in arrest of judgment. Ward v. Harris, 2 Bos~
,y P.ul. 265. 1 East. 441. 8 East. 357. But the tenant ha,~
V()f, U,
21

1.

0
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pleaded the general issue and thereby admitted himself inf
possession of the premises de1nandcd, whaleve1· and wherever they are
situate, and put the title only in issue, Higby v. Price, 5 .1Wassn
344. Brown ·v. Killeran, 4 .Mass. 4i3. Pray v. Pierce, 1
Jl1ass. 381. Several of the cases cited by the demandant's
counsel establish the principle that the demandant must cause
his writ of possession to be executed at his peril.' If he should
take possession of lands not recovered by the judgment, he
would be a trespasser. If he can find no land answering the description in the writ, judgment, and habere facias, he cannot r.ause
the precept to be executed with any safety; and of course the
tenant in the action can: ncve1~ be disturbed or injured by the
judgment.
The cases touching the question of certa-inty in declarations
in the description of premises demanded, and property tak~
en away or injured, arc somewhat confused and contradictory.
In Rex v. Horne, Cowp. 682. Ld. C. J. De Grey says ;" we have no precise idea of the signification of the word "cer~
i~ tainty/' which is as indefinite in itself as any word that can
G, be used."
In Ward v. Harris, 2 Bos. & Pul. 265, theplaintiff declared upon the sale of a certain house for a certain
quantity of certain oil to be delivered to the defendant within a
certain time.-Even this loose <leclarat1on was holden good af:.
ter verdict, on motion ih arrest of judgment. In Doe v. Plowman, 1 East. 411, the plaintiff in ejcctmcnt demanded two dwelQ
ling-houses and two tenements.--Aftcr verdict for the plaintiff
iudo-ment
waS' arrested. In l)oe v. Denton, 1 D. w E. 11,
0
ejectment for a messuage and tenement was held good after ver-·
diet. Cottingham v. King, 1 Barr. 621. Lord .l~Jansfield says,
" The objection is the uncertainty of the claim or dcscript£on of
" the prcmiscs.-It is after verdict ;-the title has been tried by
"jury ;-evidence has been given to them on which they have
'' found for the plaintiff." The description was. much more ~eneral than in the pre~ent case. The judgment was unanimously
affirmed; the Court observing that after verdict, the dcscrip~
tion must be intended to be sufficie1H. See the several cases
cited in the note to Doe ·c. Plowrnan, 1 East. 441, agreeing with 1 ·
and opposing the case in 1 Burr. 621. The description in the
present case is at least as certain as that cited from Impey'i'
oJ
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Practice. That was "a certain messuage demised by J. S. tQ
J. D." who must have been either the demandant himself, or a
stranger ; and in either case, there was n~ reference to any
public record or document for the tenant's information; thuugh
it might be a guide to the sheriff in executing the writ of posses•
sion. But if a reference to W£ggin's plan, for the number, size
and situation of the lot, be necessary to render the description
sufficient, of what importance can it be whether the plan has
been accepted by the proprietors, or placed on their records,
or on any other record? Nothing is more common than in real
actions to demand land by no other description than as a lot of
a certain number on a certain plan. As, for instance, M'Keck ..
nie's plan, Winslow's plan, or Jones' plan. This has always been
deemed sufficient; and yet it never app~ared on the face of the
declaration whether the plan was accepted and recorded, or
not. The description of the premises demanded in this action
was intelligible to the tenant; his plea admits him to be in possession of lot No. 121~ on Wiggin's plan, containing 107 acresw
The parties, the~efore, agree as to the lot of land demanded,
and only differ upon the question of title. As to the admission of
the plan in evidence to the jury, we perceive no incorrectness in
the decision of the.Judge. The report states that the plan offered was Wiggin's plan; and that it wa$ proved that Wiggin, in
making his smTey, fronted his lots upon the Ballard line; which
is one of the boundary lines of one part of the tract which the
<lemandants own. The plan and the surve;y thus taken in connection, must both be considered as made by him and for their
use.
It is therefore sufficiently shewn to. be. the demandants' plan;
and seems to be legal proof as much as any of their plans which
have been formally accepted. In this action they claim an interest in it, and rights under it, and thereby sanction it. We
therefore are of opinion that the tenant has failed in maintaining his first objection.
As to the second point, the conclusiveness of Ballard's line, it_
may be observed that in the year 1795) when it was run, no
persons had any interest in the lands, but the Plymouth Company
on one side, and the Commonwealth on the other. The line was
not completed, on account of the violence_h~ met with from the
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settlers, and the loss of most of his papers. But he informed
the. government of the progress he had made. In 1806, Turner
was employed to complete the survey, if on examination, he
found Ballard's line correct.· -He diLl examine it,· and· so find
it; and began to extend his 01.cn line from it southerly, as the
easterly line of the patent. · According to the line thus run by
Ballard and continued by Turner, the land demanded is within
the company's claim. We hear of no objection to this line on
the part of the Commonwealth; and the proprietors, who arc
the demandants in this action, are satisfied with it, and claim
according to it. Here is tvidencc of an acquiescence in the
line 21s the true om~, and even of its sanction by the p3rties in
interest at the time •. The deed from the Commonwealth's committee bounds the academy land, on one side, on the Plymouth
claim, and this dee:d was given years after Ballard's line was
run, which the Comm9nwe·a1th afterwards recognized, in the
manner above: rncntioried 1 ·as the true boundary line of 'that
claim. The cases cited frorri Johnson's reports by the demandants' counsel to shew the effect of lines tln1s ·established, and
their conclusiveness;; are ·strong a·nd direct •
. On the whole, when we view all the facts in the case before
us, and the manner in which t.he line . in dispute was run and
established by two different surveyors, we have no hesitation in
saying that upon these facts in the case, as reported by the
Judge, the line must be considered so csta blishe<l as to be conclusive. We are satisfied with the opinion of the Judge who
tried the cause, with respect to this question, and perceive no.
reason for setting aside the verdict and granting a new trial.---'
.Accordingly there must be
Judgment on the verdic(,
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Where one devised lands and bequeathed personal estate to his son, whom he
made executor of his will, therein directing him to make certain annual payments to his mother during her life time ; and the son, after the death of the
testator, assumed the trust, and entered into the lands, and made the annu•
al payments, and then died, leaving minor children who entered into the
fands by their gt1.ardian ;-it was holden that t.he child~en were not liable in
,rssurnps£t during their minority, for the yearly payments accruing after the
decease of their father,

Tms was an action of assumpsit, brought by the plaintiff -.vho
was the widow of .Moses Haskell, under whose will she claimed
an accruing legacy, against the defendants, who were minors
and heirs at law of. Ebeneze'i' Haskell, son' of said Moses.
In a case stated by the parties it appeared that Moses Haskell
the testator, made his will, containing several devises of his
estate, and among them the follo,ving ;-:---viz.
"First, I give and bequeath to my beloved wife Sarah Has" keU the use of my d,velling-house 1 now live in, during her
'' life, for :herself and my daughter Judith to live in and im" prove. Also, I give unto my said wife the use of my house
" yard out to the road, and of the gard~n in front of said house
" and so much of the orchard as shall contain two rows of apw
" ple trees on the southwest side thereof, during her life. I al" so give unto my said wife the use of all my household furni'~ ture during her life. Also I give as a legacy to my said wifo
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" Jearl_y during her life time, to be paid her by my son Ebene" zer ,Haskell, the following articles"--enumerating divers arti•
cles of the yearly produce of a farm-" ten dollars in cash
"yearli~.--fuel--" and in case my wife shoulJ be sick and
" stand in need of physicians or nurses, my said son Ebeneze·r
" to procure them and pay their bills, and also at her decease
" to give her body a decent b~rial."
" I give and devise to my son Ebenezer Haskell his heirs and
~- assigns all my homestead farm, consisting of all the land I
" now own in the town of N. with the buildings thereon, ex~
" cept the house yard, garden, and part of the orchard that I
" have given to my wife and daughter Judith, to him the sai~
" Ebenezer, his heil'.3 and assigns forever."
" I do further give and bequeath unto my son Ebenezer Has" kell all my farming tools, willing and requiring that he pay,
" deliver and perform unto my wife his mother as before spcci" fied, and that he a_lso pay"--certain other legacies-" and
'.' that he pay all my just debt:; and funeral charges"-an<l ap~
pointing him sole executor of the wilt
The will was duly proved before the Jmlge of Probate Feb~
rnary 27, 1811, by the executor, who assumed the trust and
imme<liately entered on the land devised and took possession of
the personal estate bequeathed. to him, of which he continued
seized and possessed,-and continued 'to pay the legacy to his
mother the plaintiff as the same became due, until his decease in
November 1814. His administrator continued to make the same
annual payments till the year 1818, when the guardian of the
<lefendants in their behalf entered into the lands devised to their
father, which he ever since continued to occupy and improve.
No farther payments were made to the plaintiff, though she had
duly demanded them.
·
If the action was not maintainable at law, the plaintiff agreed
t_o become nonsuit, and that the defendants have their costs.

Fessenden, for the plaintiff, maintained the follmving positions~
1. That the devisee of lands charged with the payment of a
legacy, is liable in assurnpsit for the amount of the legacy,-espe,::ially after entry into the lands, and assuming on himself the
burden of the payment4 Van Orden v. Van Orden, 10 Johns. ~0-"

NOVEMBER TERM, 1822.
Haskell

11.

159

Haskell •

.Even v. Jones, 2 Salk. 415. A legatee may have an action
against the ter-tenants for a legacy devised out of the land.
Lcl. Say ~ Sele v. Guy, 3 East. 120. Atkins t'. Hill, Cowp. 283.
Hawks v. Saunders, Cowp. 289.
2. The heirs of the devisee are equally liable in assumpsit as
ter-tcnants, the land having descended to them cum onere. lt
will not lie against their personal representatives. Livingston
-v. Ex'rs of Livingston, 3 Johns. 189. 3 Bae. Abr. Heir F. Graham v. Graham, 1 Ves. jr. 272.
123. 2 Vern. 249, 444, 616.

Pawlet v. Perry, Gilb. Eq. Ca~

3. And though the heirs are minors, yet they are liable, this
case forming an exception to the general rule that infants arc
not liable except for necessaries. Here they have entered into
the land and taken the rents and profits, and are bound by the
conditions annexed to the grant. If not, the infant will be en°
abled to turn the protection of the law into an instrument of
injustice. Zouch v. Parsons, 3 Burr. 1794. Evelyn Ex'r v. Chi-

chester, 3 Burr. 1717. Kinton i 1• Elliot, 2 Bulstr. 69. 3 Bae~
Jlbr. tit. Infancy .F. G.
4. And this is the only reme<ly the plaintiff can have. That
no action lies for this legacy against the administrator of the
<levisee, is already shewn. None lies in any case after four

years, except on contracts payable at a day beyond that period.
But this is no contract ;--it is an accruing legacy; and when the
devisee se_ttlcd his administration-account at the Probate office,
nothing was due. Further, a legacy might In general be defeated for want of assets. But here is a legacy charged on
lands, and a descent cast; and the administrator of the heirs
could not keep out the heirs, on the grnund that the legacy
might be due. They were entitled to enter on the d1:ath of
their father.
Neither does any remedy exist against the estate of the devisor, the plaintiff's husband. No administrator de bonis non
can be appointed, bcc~rnse all his estate is folly administered~
and no contract of his exists. He owed nothing ;--no debt
was due to him ;--and no chattels remain.
If it lies not in this form against the heirs of the devisec, then
they obtain the land discharged of the condition, which is manifestly unjust.
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E. Whitman, for the defendants.
The devise to the son of the
testator was absolute, and thE'. legacy was altogether an in<lependant matter. Having taken the estate, he assurned to pay
the mother; and she might have her actibn against him. He
might have alienated the estate, free of any charge for the leg.:.
acy ;-or his creditors might have taken it ;-or it might have
been sold for taxes ;--anu in either case he, and not his creditor
oi· grantee, would be liable for the legacy.
2. But if the legacy were a lien on the land, this would not
create a pcrsonq,.l liability on the heirs of the devi£ee. The
only remedy would be an entry for condition broken, or by bill
in equity. This is an action for which no precedent can be
found in the books. It. is a claim set up against infants, who
ordinarily are incapable of contracting, except for necessae
rics ;--it seeks to subject thern to imprisonment; and this too,
not in consequence of any contract of their making, but because
of a lien on land ,vhich the law h;:is cast upon them, as the-heirs
of their father. If it be a lien, the heirs arc not personrtlly an~
swcrablc ;--if not, the action should have been brought against
the administratoi· o'f their fat.her.
1-Uter this argument, which was had at the last .May term, the
cause was continued for advisement, and the opinion of the
Court was now delivered by the Chief Justice. ·
1. Here is no lien on the land.

J\1ELLE:-i- C. J. This is an action of assumpsit by the widow of
a devisor to whom an annual legacy or allowance was given i11
his will, against the minor children and heirs of one of the sons
~f the devisor, to whom a large portion of his real estate
was devised; and who was appointed executor of. the will and
<lirccted to pay the money and deliver the articles annually to
the plaintiff, his mot.her. Ebenezer Haskell, the father of the
defendants, entered foto possession of the lands devised to him;
and made the annual payments as directed, until his death.
Nefron, his a<lmiuistrator, continued such payments to the year
1313, when the defendants, by their guardian, entered into the
5ame lands, and bave r·ver since occupied them ;--but though
the annual legacy or allowance ha~ been demanded, it has not
been paid: and this action is brought to recover the amount

due.
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Among other grounds of defence, the defendants rely on their
infancy.--If this action furnishes an exception from the gP-neral
rule, it is incumbent on the plaintiff to shew that the law implies a promise on the part of the cJefendants, which binds them
more effectually than an e(,t,press promise would in similar circumstances. It is not contended that the defendants are liable
on the ground that the articles for which payment is claimed,
co'tne within the description of necessaries. The inquiry then is,
does the law imply a promise on the part of these minors from
the facts stated ?-In the case of Zouch v. Parsons, 3 Burr. 5794,
the question had reference to the legal effect of a certain conveyance of an infant, and his right to avoid it by entry during
'tnfancy.-In Evelyn v. Chiehester, 3 Burr. 1717, it was decided
~hat the lord of a manor may maintain an action of assumpsit
against an infant copyholder, when he comes of age, for a fine
on his admission during hi.,; nonage. In the argument of the
cause, the plaintiff's counsel expressly admitted that the action
1
would not lie against the infant during his infancy.-Lord JJlansfield says, '' Here is a reasonable fine assessed, the same his
" father pai<l,-an enjoyment of sixteen years; and part of it
" since he came of age-and no renunciation of the estate ;-on
" the contrary a confirmation of the transaction." The passnge
in 3 Bae• .flbr. Infancy F. seems not to be supported by 2 Bulstrode 69, in its full Iatitudc.-The same case is afterwa::-ds, and
probably more correctly cited in the same book and title, letter
I, 8. in connection with Kelsey's case, Cro. Jae. 320, both arc
cited to support the position that ~- if an infant take a lease for
" years of land, rendering rent, which is in arrear for several
" years ;-then the infant comes of ar;;e and continues the occupa" tion of the land ;-this makes the lease good and unavoidable;
" and of consequence makes him chargeable for all arrear" ages ·inwrred during his minority."-'fhis is undoubted law;
and the above named case from Gro. Jar;. supports the principle. See also Hubbard v. Cummings, 1 Greenl. 11, and the
cases there cited.-These all differ from the present case and
we do not fin<l any authorities which support the principle contended for by the plaintiff's counsel. We are all of opinion
that the present action cannot he maintained; and the nonsuit
is therefore confirmed.-At the st1me time we would observe
VOL. IT.
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that we are not certain that the plaintiff may not hav.e :~ remedy in some other mode.

Judgment Jo:r def.e,:1':ldu,rnls Jot casts,

__...,____..
HARDING v. HARRIS.
if in replevrn, a verdict be found for the defendant as to :a small part of the
goods, of less value than twenty dollars, yet he is entitled to full costs.

IN replev'in of a large quantity of goods, the jury found the
property of a very small: part of them to be in the person under
whom the defendant justified, and for the plaintiff as to the
residue; so that each party had judgment for costs ;-and by
vfrtue of the Stat. 1822, ch. 186, they also found and certified
the value of the goods, of which those belonging to the defend~
a,nt were of less value than twenty dollars~
And now Emery and Longfellow, for the plaintiff, moved that
the clerk be directed to tax for the defendant's costs only one
quarter part as much as the value of the goods found for him;
under the equity of the statute, which limits the plaintiff to the
same amount, in case the go~ds belonging to h.frn are found t~
be of less than twenty dollars' value.

Orr and Greenleuf; for the defendant, objected that he was
entitled to fu 11 costs as a " party prevailing," under the general
statute regulating costs, which the statute of repfovin did no~
expressly nor by necessary implication repeal.

And

THE

CouRT refused the motion.
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DRI~~W.!TER v. GRAY & ALS.
\Vhe:re one conveyed lands; by deed, reserving to himself the use of part of the
premiwfrr, and halfthe- profits: ofthe residue for life, al,1d the grantee entered,
a.nd fulfilled th'I:" terms- of the reservation, and then dieq insolvent, leaving
children who were minors~ and whose guardian entered into the land ;-but
neglected to perform the terms of the reservation ;-it was held that assumpsit doe,, not lie against them for the particular reservations .in the deed, nor
for the use and occu1Jati,m of the land.

T,HIS was an action of assumpsit, brought against the defend~
.ants who were minors and children of David Gray,. T.he plain.tiff declared that on a certain day he conveyed by deed to said
David a certain farm on which .the plaintiff then lived, describing it, "subject however !o the following reservation, vizo
" reserving to the plaintiff himse1f during the term o~ his natu
"ral life the free use and sole occupancy of the southwesterly
;,, room in lhe dwelling house on said farm, as also one half the
t, produce or income .of said farm after the same should be
" harvested or housed from year to year and every year dur'" ing the continuance of his naturnl life aforesaid, free of all
"labour, trouble or expense on his part on or about said farm;''
and enumerating d,ivers other reservations for his own use and
that of his daughter ;-and alleged that the said David on the
same day entered into and tool{ possession of the premises, sul>ject to the rcse;rvation aforesaid, by virtue of said deed, and
continued in possession thereof until his decease, August 4, 1819,
leaving the defendants his heirs, to whom, as heirs of said
David, the same estate descended, and into which they entered
as heirs, and took possession accordingly, subject to the aforesaid reservation; and thereby hecame liable, and in consider~
ation thereof promised the plaintiff faithfully to fulfil and per..
form all duties on their part to be performed and fulfilled, to
keep and improve said farm in a husbandlike manner, &c.enumerating the specific reservations in the deed ;-and con~
duded with a special demand of performance on the defend"
~nts, and their neglect and refusal. There was also a quantitm
0
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meruit for the use ~rnd occupation of the farm by the defendants ;-and the common money counts. The defendants, by
their guardian duly appointed, plea<lcd the genera] issue.
At the trial the deed was read in evidence ;-and it was admitted that David Gray, the father, died in Jlugust 1819,-that
at the time of his decease he occupied the land and buildings
described in the eked, \vith the reservation therein mentioned,
complying with the terms of the conveyance ;-that the defendants, and their legal guardian, have continued so to occupy
ever since, but have not accounted for the one half of the income according to the deed ;--and that the estate of the father
was represented insol.vent.
On this proof, by consent of parties, the Judge who presided
at the trial or<lered a nonsuit, with leave for the plaintiff to
move to set it aside, if the Court should be of opinion that the
action was maintainable.

Emery, for the plaintiff, said that the action was bronght to
ascertain what was the legal effect of the deed given by the
plaintiff to the defendant's ancestor. If it was a conveyance
upon condition, or with exception, this action could not be
maintained. But he should contend that it was a conveyance
with a reservation of a rent for Jife out of the thing granted;
and for which this was the proper remedy at Jaw. Goodwin v.
Gilbert, 9 )Ii/ass. 510. From the nature of the claim no remedy lies against the administrator of the grantee. Royce v. Burrill ~ als. 12 .Mass. 395. And it can only be sought against
his heirs, who, though minors, are bound by a1l charges annexed to their estate. 2 Inst. 23S. Whittingham's case, 8 Co. 44.
2 Rol. Rep. 72. llard. 11. Latch, 99. Carth. 43. Cro. Jae.
320. Kiston v. Elliot. 3 Burr. 1 71 7. Co. Lit. 242. a. 112.
b. 143. 2 Saund. 165.
E. Whitman, for the dcfon<lants, said that the grant was either
abso]utc, or conditional. If absolute, the remedy does not exist
against the heirs of the grantee.. If conditional, then the remedy
is by entry for condition broken.
But it was not conditional. It is a reservation only, and is
void,-becausc it is a reservation of the pro.fits of the estate

NOVEMBER TERM, 1822.

165

Mariner v. Dyer.

grante<l,--and because the thing reserved did not exist at the
time of the grant. And he cited Nay's max. 70.
The cause having been continued from the last term to this,.
for advisement, the opinion of the Court was now delivered by
MELLEN C. J. This is an action of assumpsit against the defendants, who are minor children of David Gray, deceased, to
whom the plaintiff had conveyed his homestead farm on certain
conditions specially set forth in the deed. David Gray entered
into an<l occupied the premises during his life, complying with
the terms of the conveyance, and since his death the said minor
children and their guardian have continued such occupation
but have not accounted to the plaintiff for the one half the
income, according to the reservation in the deed. This acti011
is brought to recover its value,-and we are all satisfied it
cannot be maintained. It is similar in principle to the case
of Haskell v. Haskell fy' al. in this respect, and we refer to that
f;ase for the reasons of our opinion.

Judgment for the defendants for costs.

MARINER v. DYER, in certiorari.
Under the Stat. 1785, ch. 66, [Stal. 1821, ch. 72,] for the support and mainten~
ance of bastard children, a bond is not necessary to give jurisdiction to the
Court of Common Pleas, if tq.e defendant appear, either in person, or by
attorney.
And the Court may render a judgment of filiation upon default, the provision
for a trial by jury being for the defendant's benefit, which he may waive.
An order on the putative father to pay a sum weekly till the further order of
Court, is warranted by the statute.
So also is a judgment for costs, such having been the uniform practice under the
statute.
The right to issue a ca,pias is incident to the jurisdiction of the Court of Common
Pleas, in all cases of contempt.

Tms was a certiorari, brought to quash the record of the
Common Pleas, in a prosecution upon the bastardy act in which
the present plaintiff mu; a~cused by illmira Dyer of being the
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father of he:r illegitimate child. It appeared from the record
sent up that Jllari,1er, had hrcn apprehended upon a Justice'fi>
warrant issued upon the complaint of .l}_lmira Dyer, nn<l that he
entered into a recogni zm1t:e before the Justice, conditioned for hi~.
appearance at the Circuit Court of Common Pleas at Jtlarch
tcrmr 1820, to ansivcr to the complaint against him. At that
term he appearetl hy his attorney who causrd his name to be
entered on the docket, and ;:rnswcred to the compfoint th£n filed
against him ; but tbe Court ordered a continuance of the recog.,
nizance to the next June, tPrm, at which .lfilariner again appr:ued
by attorney, and rrJi1scd to j'fJlead, and ~ifterwards rruufo £lrfault.
The Court thereupon adjudged him to be the reput!Zdfathct of the
child, and that he sLaml dwrged ivith the maintenance of it with
the assistance of the mother ; and for this purpose it :was forther
ordered by the Court that he pay to the mother of tiie child
three dollars per m~f'k from J11arch 26, 1820, for ten ,veeks 1 and
afterwards seventy•.Iivc cents per week till the further order of
Court; and that he pay the costs of prosecution, and give hond
to the prosecutrix ,,JiLh sufficient surety o:r sureties in the penal
sum of five hqndre<l dollars to perform said o:r<lcr; nnd aiso that
lie give bon<l to th<;· inhabitrnts of Cape Elizabeth -..vith sufficient
sureties in the like s:Jm, conditioned to indemnify them against
the charge of maint:1ining the child ; and that he stand comr,.,_it=
ted until he give 5aid bonus ..
This or<ler not being complied with, and it appearing to tb{;
Court that Jllariner had departed in contempt of its :rntho:rity1
a capias was thereupon awarded against him~ returnable at No~cmber tEYm, 1820, to which term the cause was continued ..
At ]'i ovembcr term the capia8 being returned, it appeared that
.Mariner had been arrested ar.d imprisone<l 1 but that he had
·been discharged by habeas corpu:1, on giving hond with sureties
for his appearance at that term to .receive the sentence and

judgment and abide the order of Court thereon; which bond
·was returned with the capias. But being called to receive the
scntC'nce ::ind or<ler, be <lid not 11ppcar, but agatn made defaulL
Dau,is, for the present plaintiff, took the following ot)jcctions
to the record ..
1. The proceedings in this case being not according to

tI1e

~oursc of the common Iaw, but wholly by statute provisions, if
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these a.re not strictly pursued, the whole is void~ Ilut the duty
of the Justice as prescribed by the statute, is not to take a re . .
tognizance, but a bond for the defendant's appearancc,-which
not having been <lone, the proceedings are discontinued, and all
the .subsequent matter is void. Sntith v. fl ice, 11 .Mass. 51 O.
Baxter -v. Taber, 4 Jrlass. 361. Jones v. Hacker, 5 Jrfass. 266.
Drowne v. Stimpson, 2 .Mass. 445. The Common Pleas could
have no jurisdiction till a bond was taken, Nor is this cured
by the appearance of the party ;-for this doctrine applies only
to those cases in which th'.:! proceedings are according to the
course of the common hw. Inferior Courts of special authority
can have no jurisdiction conferred by appearance and confession of judgment. 3 Caines 129. Coleman's cases 170. And the
statute requires personal apP'earance; for the bond is to have the
effect of a recognizance, which is not save<l by an appearance
1

by attorney.
2. The Court, at March trrm 1820, did not require the secu~

tity demanded by the statute. They continued the rccogniz..
ance, when they should have required bond.
~3. Here is an adjudication upon default, which the Court had
no pmver by law to do. The whole doctrine of the common law
on the sul:~ect goes to compel the personal nppearancc. It au-·
thorizes a fine, and attachment for contempt, and outlawry ;-but docs not authorize the entry of judgment pro confesso. This
is founded vvholly on the positive enactment of our statute,
which is limited, by a fair construction, to proceedings by writ,
for it speaks of appearance in person or uy atlormy. The recent extension of this authority to prosecutions under the bastardy-act of .l~foinc, shews that it was not so under the old stat-_
11te on ,vhich the present prosecution was founded. This stood
upon the foundation of prosecutions by complaint for the removal of paupers, where the ei·idcnce is specin11y made part of
the record ;-or of libels for divorce~ where no default or con~
fession is admitted to supply the place of proof of the fact. The
bond also, is to have the ejject of a recognizance, upon forfeiture
of ,vhich an action of debt lies, but the course is never· to enter
judgment pro confesso. The statute authorizes a judgment of
filiation only upon trial, in which the ,voman is to be a witness.
It must be upon issue, and verdict~ without which the whole i~
foram, non judicc.

and void.
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4. The capias was issued without law.

The power to issue

attachments for contempt docs not belong to inferior Courts, of
limited jurisdiction ; but only to superior Courts, proceeding according lo the coune of the co/nrnon lmu. And this must be given
by statute. 4 Bl. Com. 233. 2 Hawk. P. C. 272, 292. Stat.
9 &, 10, W. 3, ch. J 5. It cannot be taken by implication.
5. Nor had the Court power to adjudicate that the defendant should pay a fixed sum "till the further order of said
Court ;"-.for this may be substantially perpetual. 2 Show. 129.
G. Nor to · award costs. These depe:1d wholly on statute
provisions ;--and the statute, in this case, gives none.

Longfellow, e contra.

The only material questions are-whether the Court of Common Pleas had jurisdiction,-lst, of the subject matter,-2c1, of
the person.
The first is expressly given by the statute.
As to the second t-the proceedings before the Justice shew
that the original defendant was apprehended, and brought before him, and ordered to appear at the next Court of Common
Pleas to answer to the complaint. So far was lcg2l, and it was
his duty to appear. The error of the Justice in taking a recognizance instead of a bond for bis appearance, does in no wise
discharge him of that duty. And the end of such bond, had it
been taken, is answered by the appearance by attorney. That
was a submission to the jurisdiction because the Court had
already jurisdiction of the subject matter. A personal appearance ,vas not necessary, because this is n6t a criminal, but a
civil process. And it is not the bond which gi,'cs jurisdiction in
this casc,-it is the law itself. Otherwise, if tbe party refuse ~o

give bond, the Court cannot continue the process, ln~t the who!c
will be defcatcd,-thus placing the remrdy ,vholly i;1 the power
of the ckfendant. i3o if the bond taken by the Justice he insufficient, or if the defon<lant, having refused to give bond fo..his appearance, had been comrnitte<l and were still in prison,
can it be said that tlic jurisdiction of the Court is thereby taken
away? l\Iay he escape, foaving the injured party to a remedy
merely nominal on : -:. ba<l bond? The course, it is believed, has
always been othcrw;.sc. The Court proceeds to trial upon an
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appearance by attorney, and renders judgment in the case. If
the party, being present, refuse to perform their order, th~
Court may commit him ;·-and why not attach him, if absent?
The proceedings~ after the process comes into that Court~ are
all according to the course of ~he common Ian~~ as far as regards
the pleadings, evidence, mode of trial, and judgment; and unless
the Court can exert the common law powers of enforcing its
judgments, all its proceedings must end in mere nullity. The
party having once appeared and submitted to the jurisdiction~
the Court has a righ.t to proceed to final judgment ;-and a departure iri contempt is, by one of the most familiar rules of evQ
idcnce, a silent admission of the accusation.
As to the costs-they are awa{·ded, under the general statute,
to the party finally prevailing. The order to pay ~, till the furi, ther order of the Court" was consoriant to the invariable usage
under the statute, 11otwithstanding the obscure note in Shower~
And with good reason, for if the order were for a definite period, it might well be doubted whether the Court could after,,·ards
control it; but now 1t may be varied on application of either
party, according to the justice of the case.
The cause having been continued under advisement from the
argument at November term, 1821, to this time, the opinion of
the Court was now delivered by
WESTON J. In the procee<lbgs before the justice, the party
accused recognized for his appcaran~e before the next Circuit
Court of Common Pleas, to answer to the complaint preferred
against him; instead of giving bond according to the statute.
At the next term of the Common Pleas he appeared by attorney to answer to the complaint, an<l also at the succeeding
term; as appears by the record before us. It has been decided that a recognizance, taken in a proceeding of this sort, is
inoperative and cannot be enforced against the recognizors •
.Jlllerrill v. Prince, 7 Mass. 396. The justice should bind the
party over to answer to the charge before the prope1· tribunal,
by bond with sureties •
. It is insisted that a bond was necessary to give jurisdiction to
the Common Pleas. ·we cannot assent to the correctness of

this position.
VOL, II.

Jf the authority of the Court to proceed depend~
$?3
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cd upon the givin~ of the bond, their authority, as well as the
right of the complainant to prosecute, might be defeated by the
refusal or inability of the party charged to find the security re~
quired. The support of the infant, a portion of which, by the
humane provisions of the law, is to be imposed upon the putative
father, is an immediate charge, and it could never be intended
or tolerated that the party accused should, by his obstin~cy,
suspend or delay, without good and sufficient cause, the investigation of the truth of the complaint preferred against him,
upon which his liability is made to depPnd. A bond is required
for the security of the complainant ; and the respondent having
appeared, and m,1de no objection to the regularity of the proceedings, he ought not now, in the opinion of the Court, to be
permitted to assign, as an objection on his part to their validity,
either the omission of the justice to take such bond, or of the
Commo:1 Pleas to require a recognizance for his appearance at
the second term. But "\-VC arc not to be understood as intimating that these proceedings could have been sustained, had there
been no appearance on the part of the respo:-ident before the
Court of Common Pleas, where the complaint was entered.
fa is further urged that the Court could not legally adjudicate
upon default? without the intervention of a jury. The statute
prescribes, that certain preliminary steps being taken, which
existed in this case, the respondent shail be adjudged the putative father of the child, unless from the pleas and proofs by
him produce<l, and other circumstances, the jury shall be of
opinion that he is not guilty. Stat. 1 785, ch. 66. Th~ interposition of the j,wry is provided for his benefit; and if the respondent in this case thought proper to furego the chance of an acquittal by them, of which he might have availed himself, he
cannot at this time be received to oiject that the verdict of a
jury was not taken which could only be necessary upon his
denial of the charge, to pass upon the testimony by him exhibited, compared with that which the statute has made eviuence
in behalf of the complainant.
·
The course of proceeding, in certain of its prominent features,
was regulated by the statute before citeu; but in many particulars, where that was silent, it was necessarily governed by the
common law and by the practice and usage of the Court, to
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whose jurisdiction the subject matter was referred. If the party
accused denied the charge, and put himself upon the country
for trial, the jury were to determine the question of his innocence or guilt. If he pleaded guilty, the Court entered up
judgment against him upon his own confession. But if he wil.fully and obstinately refused to answer, he could not thus elude
the justice of the Court; but they might proceed to adjudge
him the putative father, if they found the preliminary proceedings and the evidence exhibited to be in accordance with the
statute.
By the revised statutes, ch. 72, § 1, which passed since the
judgment in the case before us was'rendered in the Court below.,
the Court of Common Pleas are now authorized, in express
terms, to adjudicate upon the confession or default of the party
charged.
Another exception t::i.ken to the judgment in this case is, that
the Common Pleas had no authority to direct that a certain sum
should be paid weekly to th~ mother, until the further order of
Court ; and a case is cited from 2 Shower, 129, where a similar
order in a bastardy case was qrn1shed upon this ground. The
case in Shower is very briefly reported; but it would undoubtedly be an authority in poin,t, provided the language of the English.
statute, under which the justices there acted, be found to be the
same with that, under which the Common Pleas proceeded.
The English statute, which is that of 18 Elizabeth, ch. 3, prescribes, as well for the punishment of the parents, as for the re·
lief of the parish, that two justices, quorum unus, shall charge
"the mother or reputed father with the payment of money
" weel~ly, or other sustentation for the relief of such child, i11
"such wise as they shall think meet and convenient." '['he
language of our statute is, that "he shall be adjudged the re" puted father of such child, J;lotwithstan<ling hi·s denial, and
"stand charged with the maintenance thereof, with the assist" ance of the mother, as the justices of the sctme Court shall
"order." It may be urged, t4at the principle of the case ii~
Shower applies wit~ equal force to cases arising under our own
statute; but we do not consider this point settlecl, by the authority of that case, a different usage prevailing here, and the de~ision there being predicated upon a statute varying_ in its terms
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from our own, and prescribing, not that a sum shall be paid by
the reputed father to the mother to aid her in the support of the
child, but that a weekly sum, to relieve the par.ish from the
charge of its maintenance, shall be paid by the reputed father
or by the mother.
Upon examination it has been found, that this form of adjudi~
cation, under our ~tatute, has been extensively, if not uniformly,
adopted. The party is to stand charged, '"as the justices shall
order." Their tint order is necessarily predicated upon existing circumstances . , By inserting therein the limitation, "until
G, the further ordce of Court," they reserve to themselves the
power to order the weekly sum imposed to be increased or <li•
minishB<l, or to be aitogether discontinued, as the equity of the
case, having a due regard to the necessities of the child, and
the situation of the parties, may from time to time require. We
do not consider this reservation of the power to exercise a further discretion on their part, unreasonable o_r unwarrantable.'
It is impossible precisely to foresee th~ period, when the charge
ought to cease. Much will depend upon the health and capacid.
ty of the child. It is not to be p~esumcd that the Court will
change or modify their order, without first giving d1=1e notice to
the parties to be affectE:d; or that they will refuse to cJiscontimlC'
the charge, when the necessity, upon which it is founded, no
longer exists.
The authority of the Court to mvard costs i_s controverteda
This process is regarded as a civil remedy; and fo1· that reason·
depositions, which can be used only in civil causes, arc received
in prosecutions of this sort. Whether within the technic::d
meaning of the statute which gives costs in all actions to the
party prevailing, they could properly he allowed in this case,
might admit of doubt; but as they have in practice, so far as
we have been ab:c to ascertain, been uniformly amuded and
acquiesced in, we do not feel warranted to disturb the proceedc
ings upon this exception.
The last point taken is, that the Common Pleas transcended
their powers in directing a cripias against the accused, upon his
avoidance. The right to order a capias is incident to their jurisdiction in all cases of contempt. They are expressly aun
thorized by the statute to commit the party charged to prison?
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until he find sureties to perform their order. If he avoid, a capias becomes e~sentially necessary to the due and proper exercise of this authority.
· Upon full consideration the opinion of the Court is, that the
judgment and proceedings of the Common Pleas ought to be
affirmerl.
Note.-The Chief Justice having formerly been of coumel for one of the
parties, did not sit in this cause.,

~MI'rH v. GOODWIN,

Jf the assignee of the mortgagor remove :fixtures from the land, though erected
by him after the execution of the mortgage, the assignee of the mortgagee
may have an action of trespass agafost him for their value.

IN an action of trespass quare clausumfregit the cause was thus:

In the year 1811, Philip J~ills purchased· the locus in quo of

one
Wheelwright, to whom he at the same time mortgaged it, as security for the purchase-money, of which no part appeared evel' to·
have been paid. Afterwards, in the sa~e year, .Mills, being in
possession of the estate, erected thereon a dwelling-house with
a cellar and chimney; and soon afterwards sold the estate tq
one Wight, who occupied it till October 1813, when he sold the
lrnuse and chimney to the defendant, with authority to remove
them from the premises, which was immedia~ely done, and for
doing which this action was brought.
Goodwin was not aware that. his right to remove the building
he had thus bought would or could be disputed.
Soon after the making of the mortgage, and while .Mills was
in the actual possession of the land, Wheelwright assigned the
mortgage to the plaintiff ;-and after the removal of the house
by Goodwin, the plaintiff brought an action upon his mortgage
against A'lills, and had judgment ·at November term, 1813, for
possession of the land.
- Upon these facts the parties agreed that the Court should
render judgment for the party entitled by law to recover.
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Frost, for the plaintiff.
The plaintiff being assignee of the mortgage, has all the rights
of the original mortgagee. .Hills v. Elliot, 12 .Mass. 26.
1 Cruise's Dig. 106---110. And he was seized of the whole
premises and estate, if of any.
The mortgagor and his as1,igns have but a mere equity of re~
demption. They have no right to emblements, their estate
being defeasible Ly title ·paramount; much less play they re•
move fixtures. Elwes v •.Maw, :3 East. 38.
In England, Cha nccry will grant an injunction to stay waste
by the mortgagor. 3 .!l.tk. 223. And the remedy in this State
may well be by action of trespass, there being nothing in the
relation of the parties to each other, inconsistent with that form
of action. Starr i•. Jackson, l 1 Mass, 519,

Greenleaf, on the other side, stated the following points and
authorities, furnished by E. Whitman C. J. of the Court of Com~
mon Pleas, who had been of counsel for the defendant.
The right of the mortgagor to take away buildings erected
by himself with his own materials, at any time before actual
possession taken by the mortgagee, is settled in Ta!Jlor v. Townsend, 8 Mass. 411.
In New York, while remaining in the undisturbed possession
of the e.state mortgaged, he i& considered as the owner in fee.
~ Johns. 2.9;0~ 7 Johns. 376. And he may even sue the mortgagee in trespass, if he commit waste. 11 Johns. 534.
It is true it has, beeµ d~ci<lcd in J}fassachusctts that trespass
may be maintained after possessiol:) taken for a~1 injury done
before ;-Starr v. Jackson, 11 .Mass. 519-b1,1t in New York it has
repeatedly been decided otherwis,e. 3, Johns. 468.. 9 Jahm:.
61. 12 lohns. 183. 14 Johns. 213. 15 Johns. 205,-and these
pecisions agree with 3 Bl. Com. 210. Com. Dig~ Trespass B. ~
2 East. 88. 5 East. 485.
MELLEN

C. J. delivered the opinion of the Court as follows.

This is an action of trespass by the assignee of a mortgagee,
aga;nst a person claiming under the grantee of the mortgagor,
for having taken away from the mortgaged premis.es a dwelling·~
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house, which had been erected thereon by the mortgagor, after
the conveyance in mortgage; and which the defendant had
purchased of such grantee.
In the argument two questions were made :--1, whether the
plaintiff had such a possession as entitled him to maintain an
action of trespass :-2, whether the act complained of was in
itself a trespass.
As to the.first question, it is well settle<l that as between mortgagor and mortgagee, the legal estate is in the latter, and the
possession of the mortgagor is not adverse to the mortgagee,
hut in fact is his possession. See Blaney v. Bearce, ante, p. 132.
and the cases there cited. On this principle the possession of
the plaintiff, as assignee of the mortgage, was sufficient to entitle
him to maintain the action against the defendant, provided the
act <lone by him was inconsistent with the estate of the mortgagor, or his grantee.
This leads us to the second question ;--and on this point we
think there can be no doubt. The dwelling-house, which was
sold to the defendant and by him removed, was a part of the
freehold which belonged to the mortgagee or his assignee. Jt
,vas a fixture, attached to the land, and in lrgal contemplation
inseparable from it, though built by the mortgagor after the e1:€Cution of the deed of mortgage. The case of Taylor v. Townsend, cited bj the defendant's counsel, is in two respects different from this. That was an action by the mm;tgagor against the
assignee of the mortgagee; and the trespass complained of was
the taking down and rl:'moval of a barn and shed erected by
him, and which, as the Court observed, were not fixturPs, or s5
connected with the soil that they could not be removed without
prejudice to it.
On legal principles we do not perceive any defence in the
action, and a default must be entered, pursuant to the agreement
of the parties.
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LITTLE v. MEGQUIEil .
.An entry on land under a deed recorded, and payment of taxes, is no evidence
of a disseisin of the true owner, unless the person who entered has continued
openly to occupy and improve iL
In such a case, though the deed may not convey the legal estate, yet the possession of a pai·t of the land described in it, under a claim of the whole, by
the bounds therein expressed, rnay be considered as· posiession of the whole,
and as a disseisin of the true owner; and equivalent .to an actual and exclusive possession of the whole tract, unless controled by other possessions.

Tms was an action of trespass quare clausum fregit, for cutting
and carrying away certain tn:es from the lots numbered 57
and 58 in the second division in Poland, between Febmary 8,
1814, and February 81 1820~
The defendant, besides the general issue, pleaded-1st, that
the soil and freehold in lot numbered 57 was in Robert Water~
man ;--2d, that the soil and freehold was in Robert Snell, and
the heirs of Edmund Megqll'ier ;--which were traversed, and
issues taken thereon.
The plaintiff, to prove the issues on his part, produced a dec<l
from Oliver Osgood to himself, dated .Jlllarch 25, 1796, acknowledged June 23, 1814, and recorded August 1814, of one half of
the lot numbered 57. He also produced a deed from Benjamin
Osgood to himself, dated .May 23,_ 1800, acknowledged May 23,
1304, and recorded August 1~~, 1804, of the other half of said lot.
The defendant offered a deed from Nathaniel Sawtel, collector
of taxe5 for the town of Poland.for the years 1788 to 17g1, and
for 1793 and 1794 to Robert Waterman, of that part of the lot
numbere<l 57 on which the supposed trespass was committed.
This dce<l was dated April 11, 1795, acknowledged JanV,ary 22,
1798, and tecordcc.l January 27, 1801. He also offered to prove
that Waterman, immediately after the giving of the deed to him,
entered upon and surveyed the fond, which was 1Vholly unculti~
vatcd. And he further offered in evidence a deed of the same
land from Waterman to Snell and Jl!egquier, dated April I 1, 1800,'
recorded June 20, 13~0. He also offered to prove that the taxbills, warrants, and evidence of the procee<lings on the part of
Sa:dcl the collector were accidentally consumed by fire ~-::rnJ·
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that Waterman, and his grantees, since the date of the deed
him, had paid all the taxes assessed on the land described in his
pleas, to the present time. Ilut the presiding Judge refused to
admit the deed from Sawlel in evidence, unless the requisites
authorizing him to sell, so far as they were recorded on the
town books, were first proved ;--and these nbt being shelvn?
he directed the jury to return a verdict for the plaintiff, which
was taken subject to the opinion of the whole Court upon the
r.orrectness of that direction.

Fessenclcn, for the defendant, now contended--1. That the
deed from Sawtel to Waterman, being recorded, is equivalent to
livery of seisin, and works a dissC'isin of all others claiming title
to the same land.--2. That six years' possession: by the operation of the Stat. 1821, ch. 4 7, ,vhich gives the tenant a right to
the value of his improvements made on the land, by necessary
implication takes a,vay the right of entry, and bars the action of
trPspass quare clausum; because in this action the improvements
cannot be estimated.--3. That the regular evidence of the collector's proceedings being lost, the presumption of law is that
his doings were regular and legal, until the contrary appears.

· Little; for the plaintiff, replied, that if a deed recorded was
evidence of an ouster or disseisin, then the deed from Osgood to
the plaintiff is such, which was given in 1796 and recorded in
1814 ;-that if the Stat. 1821, ch. 41, can be understood to take
away the right of entry, yet it applies only to cultivated lands,
held by open, visible and actual posses5ion ;--and that every
person claiming under a collector of taxes, must at least shew a
}egal authority in the collector to sell the lands. Thurston v.
Little, 3 Mass. 429. Though the collector's papers were lost,
the town records might have been produced to shew his elec~
tion, and the raising of the taxes. There is therefore no deed
imder which the defendant can claim, and his entry in 1801
was a mere trespass.
MELLEN C. J. delivered the opinion of the Court as follows •.
On examining the facts in this case it is very clear that the
deed from the collector to Waterman was not admissible in evi.,
24
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dence as proof of title to the locus in quo; there being no proof
adduced to shew that any pre1iminary proceedings on the p<.1rt
of the town of Poland, or. its officers. in relation to the voting
and legal assessment of the taxes, for the non-pc1yment of which
the land was sold, had: ever existed. The loss of some of the
papers, which had been committed to the collector, whether by
fire or otherwise, can be no reason for the non-product-ion of
copies from the town records, proving the lcg::il choice of assessors and collector,- -their having been duly sworn,--the tax
regularly assessed. &c.--On this point the defence fails.
But it is contended that though the deed from the collector to
Watcnnan was not admissible as proof of title, it was good evidence of the extent of his claim, ;--having been recorded in the
registry of.deeds in the ye::u 1801 ; and he having causeJ the
land to be run out a\~cordi.ng to said deed 1 an<l paid the taxes
which had been assessed upon it, though the same ·was a wild
and unc.ultivate<l lot of land, still these f1cts, together with the
record of the deed, constituted a disseisin- of the plaintiff. And as
he has, not made any entry on th12 tand since, he h;:is had no
possession sutlicient to authorize him to maintain this action.
e cannot admit the correctness of this reasoning, or the con~
clusion dr.:nvn from it. The principle certainly c~rnnot be applicable, unless in a case :where the per~on claiming title, by a
<leed duly registered, has entered into possession of the land
under his deed, and continued openly to occupy and frnprove it.-ln such a case, though the <leed may not convey the legal
estatt>, stili the possession of a part of the land described in it,
under a claim of the whole, by the boundaries therein expressed, ma.If be considered as a posscssi'.on of the whole and as a
disseisin of the true owner;, nnd equivalent to an actual and
exclusive possession of the whole tract, unless controlcd by
other possessions.
On this ground also th~ Jcfcnce fails. We arc c:ill satisfied
that the opinion of the J udgc by which the derd from Saw tel,
the collector, to ·waterman \Vas rejected, was correct, and accordingly there must be
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If a county road be laid out and accepted over land of a private citizen, to
whc,m damages are awarded for the ea~ement, which are paid by the town,
and the road is arterwards discontinued without having been opened, the
town cannot rc~~r)ver back the money thus paid.
The discontimtance of a road by the Court of Sessions is no reversal of the proceedings respecting its location.

IN this action, which was assumpsit, a verdict was taken for to the opinion of the Court whether the
action was maintainable, upon the following far.ts.
In the autumn of t 817 a county highway was laid out and
accepted acros's the defendant's land in Westbrook, and damages
awarded to him to be paid by the plaintiffs to the amount of
S 112,50. In 1819 the defendant removed a barn off from the
land over which the road was laid, and built a fence on one
5ide of the road, and took his warrant for the amount of damages awarded him, which was paid by the plaintiffs. The road
was never opened, nor c\ny other damage than the above sustained by the defendant; and in the autumn of 1820 the road
was discontinued. The verdict was' for the amount of damages
paid the defendant, deducting the cost of the fence and the expense of removing the barn.

the plaintiffs, subject

Greenleaf, for the plaintiffs, now argued--lst. Here is a failure
of consideration. The sum awarded in damages to North was
for a public easement over his land, which the public have never
enjoyed.-2d. The defendant has received money which ex
wqua et bono, he ought to refund. He received $112,50 in an~
ticipation of damages to be sustained, if the road should be
opened and maintained ;--but the jury have found his damage
to amount to no more than $62,50 ; and he can sustain no more,
thP road being discontinued. Of course he cannot, in conscience, retain the surplus.--3. The defendant cannot retain
the money on the ground that it was 1mid to him under a judg·
ment; for the discontinuance of the road is in the nature of a
reversal.
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Longfellow and Anderson, for the defendant, contended,-1st. That this action would not lie for money had and received.
under a judgment of a Court having jurisdiction of the subject
matter, until that judgment is reversed. Newdigate -v. Davy, 1
Ld. Rayrn. 742 • .Marriot v. Hampton, 7 D. E. 269. And here
is no reversal. If a highway be once established and used, a
subsequent discontinuance of lit is no reversal of the original
location. The records of the Sessions would only shew that
at one time it was expedient to establish the road, and at an
after period it was no longer expedient t0 cor.tinue it.--2d. The
consideration has not failed. The public took to themselves
the right of passing over the land of the defendant as long as
they might see cause; and the sum given was for whatever
damages he might sustain, more or less. And the jury having
found that he sustained <lamnges, he has a right to the whole
Inoney.

w

MELLEN

C. J. delivered the opinio_n of the Co.urt as follows,

By the constitution, the public have a right to take the property of an individua.l for certain purposes, without his consent,
making him compensation therefor; the mode being pointed
()Ut by law.-In virtue of this constitutional authority, and the
law made in pursuance thereof, the defendant's land was appropriated by the Court of Sessions as a highway. The fee of
the land still.rcmain2J in North; but by the order or judgment
of that Court on the acceptance of the road as located, the public became the purchasers of a11 easement, at the price estimated
by the committee. And North thcreur}Oll bec:-imc entitled, by
such ordc1· or judgment, to the sum aware.led to him as damages.
That sum he has received, and he claims a right to retain it.
He aJmits the right of the public to purchase the casement in the
manner above mentioned, and take it witbout his conscut; hut
he denies that the pu hlic haw: any right to compel him to purchase it again, nt auy price. .And the road has been discontinued. He contends that such discontinua.cce does not vacate
the procc1.:dings as to its location; that the original order, or
ju<lgment of Court remains in foll force; and that the discon~
1inuancc is only prospective in its operation. 1rc are satisfied
'f•;·ith this reasoning of the <lcfo:1dant's counsel, and do not per•
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ceive how the ar:tion can be maintained. There is no promise
to refund the money, either express or implied. It was received
in virtue of a judgment of Court, and that judgment has not been
:reversed; or, in other words, the proceedings of the Court by
which the road was laid out and established, have never been
guashed. The public have only done an act by which their
easement has been extinguished, but this cannot create any obp
ligation on the part of the defenda11t to purchase th'e easement
against his consrnt, by paying back the sum which he received
for it.
Accordingly the verdict must be set aside and a nonsuit en~

tered~

CUTTER,

PLAINTU'F IN ERROR,

v. TOLE,

If the captain of a company of militia be imprisoned for debt, he is neverthe".
less competent to issue orders for a company training.
The Statute requiring that all excuses for non-appearance at a company train~
ing be made within eight days, does not apply to one who, though he may
have been notified in a manner prescribed by la1:v, yet had no actual notice
to appear, and who, of course, could not know that he was under uny legal
obligation to offer an excuse, nor that he had been guilty of any neglect
which required one.

Error, to reverse the judgment of a justice of the peace,
rendered in favour of the defendant in an action of debt for a
penalty for, neglect of military duty.
From the bill of exceptions sent up, it appeared that Cutter,
the original plaintiff, was a sergeant, ancl clerk pro ternpore, of a
company of militia in Westbrook, the captain of which was confined within the debtor's limits in Portland ;-that the lieuten•
ant, supposing himself to be the commanding officer during this
. confinement of the captain, issued his orders to one of the
company, by virtue of which Tole, who was enrolled as a private soldier in the company, was duly warned to appear at a
certain place in Westbrook on the seventh day of May 1822, for
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military duty and view of arms ;-that the captain also issuc<l
his orders from Portland, to Gittler the clerk pro tempore, by vir..
tue of which Tole was duly warned to appear on the same day,
and for the same purpose, at another place in Westbrook ;--and
that he was also duly summoned to atten<l as a ·witness at the Su~
preme Judicial Court which commenced its session on the same
seventh day of May, at which he attended on that and the eight
following days; but he did not within that period assign any
excuse for his non-appearance at the company training.
Upon this evidence the justice deci<lcd--1. that the captain,
by reason of his imprisonment, was disqualified from issuing
any n:1ilitary order as commanding officer of the company;-2. that Tole was under a paramount. obligation to attend the
Supreme J11dic·ial Court in obe<lience to his summons, of which
he might avail himself by way of defence at the trial, no.I.~
withstanding he ha<l not offered any excuse to the commanding
officer, within the eight days mentioned in the statute.
And these two points, thus decided, were assigned for error.
The case was briefly spoken to by JlJorgan for the plaintiff in
error, an<l Fitch for the defendant; after which the opinion of
the Court was delivered as follows.
MELLEN

C. J. Two errors arc assigned, viz.

1. That the justice who tried the cause decided that the confinement of the captain of the company, within the liberties of
the prison in Portland, at the time of issuing his orders to the
original plaintiff to notify a meeting of the company at the time
and place mentioned, operated to deprive him of the authm·ity
to issue the order; and that it was therefore void.
2. That the said Tole, under the circumstances of the case-,
was not bound to attend at the time and place appointed; nor
to offer his excuse to his commanding officer within eight days
next after the day of muster.
·
As to the first point. The 16th sect. of the .Militia Law of this
State, ch. 164, provides "That whenever the: office of Major
"General, Brigadier General, Colonel, Major, Commandant or
'"of Captain shall be vacant, the officer next in grade and in
"commission in the division, brigade, regiment, battalion or
~· company, shall exercise the command aud perform the dutiee.
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"'thereof, until the vacancy shall be supplied." If the office of
captain was not vacant, according to the intent and meaning of
the above provision, it follows that his order to the plaintiff was
legally given, and superseded the order which the lieulenant
had previously issued.
It is urged by the defendant's counsel, that as the captain, at
th€ time of issuing the order, was legally deprived of his liberty,
and of the command even over himself and his own actions, it
would be an unreason a hle construction of the statute, to consider his military authority our the company as continuing, under
such circumstances. To tbis argument it may be replied th~t
the imprisonment of the captain, in the present case, could not
deprive him of the means of issuing the order to the plaintiff;
and he, being at liberty, could and did notify the company pursuant thereto. Besides, it appears on the record, that the captain was liherated from the limits of the prison on the second of
May; nearly a week before the day appointed for the muster;
at which time he might have attended and taken the command
of the company, had he not been prevented by the reasons assigned by the justice as the ground of his opinion on the second
point. It may be further replied, that though the captain was
wi_thin the limits of the prison~ and at large, in consequence of
having given bond pursuant to hlw, not to depart beyond those
limits; still that was an arrangement merely between him and
his creditor. It was a contract which he might violate at his
p1casure, if he inclined to incur the consequences of an escape.
He was under no physical restraint; and we are not prepared to
say that a c::iptain must be considered ::is varating his offic<:.',
merely by laying himself under bond to absent himself from the
territorial limits of his command on the day he issues orders
for mustering his company. or from the place of parade on that
day. Nor can we believe that his power to issue such an or<ler
is suspended by his being in close confinement on execution fot·
deht, any more than if the captain, at the time of issuing the
order, had been confined to his chamber by sickness; a species
of restra,nt, over which he Ins no contl'ol, and which, surely,
could not be considered as vacating his office.
It is not perceived how any inconveniences can possibly result from the established principle above stated; because, if
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after an order has been issued by a captain for the purpose of
foustering his company· under circumstances like those in the
present case, he should be unable to attend on the day of muster and take the command of the company, the officer next in
seniority on the field, would, by military usage, be the commander of the company for the day.
It is not necessary on this occasion to decide whether the
conviction of a commanding officer of an infamous crime, and
imprisonment tinder sentence for such crime, would operate to
vacate such commander's office ;,-nor how far the decision of a
court martial in such case would be necessary completely to vacate the office ;-nor how far the question, whether a military
officer h:1s v9.cated his office, be a question merely of military
jurisdiction. It is sufficient for us to say, that in the present
case, we perceive no facts which can authorise us to pronounce
the order of the captain as illegal, for want of authority in him
to issue it.
We are accordingly of opinion that the first error is well as~
signed •
.As to the second point, we arc not required to give any opin•
ion; but as it has been intimated that several causes are de~
pending upon its decision, ,ve have bestowed our attention upon
it, and will state the result.
It is not denied that the defendant was under a paramount
obligation to attend upon this Court on the day of muster, in
obedience to its process; but the objection is, that he did not,
within the eight days next following, offer his excuse to the com~
mantling officer, accoruing to the statute, art. 32; nor shew that
he was prevented therefrom by severe sickness, according to
said article.-This objection is founded on the facts of the case.
In the case of Tribou v. Reynoldt, 1 Greenl. 408, it was decided
that by the "severe sickness" mentioned in said article, was intended such sickness as prevented the party from giving to his
commanding officer, within the eight days, satisfactory evidence
of his inability to appear.-The statute has reference to all
kinds of excuses. But as the provision contains a very strict
limitation, in giving a construction to it, we apprehend it ought
never to be applied against a person who, though he might have
been notified in a manner by law prescribed, 1rnd in fact recciY-
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ed no actual notice; and of course was not apprized that he was
under any legal obligation to offer an excuse, or that he had
been guilty of any fault or neglect which required one.
In the case before us, however, it appears that the defendant
was duly notified and warned; and it is not intimated that such
notice was not actual and full. We therefore think the juBtice
erred in this particular, and that the second error also is well assigned.
The consequence is, that the judgment of the justice must be
reversed, and a trial be had at the bar of this Court.
Judgrnent reversed.
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'fHOMrSON v. LINSCOTT.
·where a minor purchased lalllds, and for the purchase-money two of his friend!!
of full age gave thei.r joint note of hand, which the minor promised h~
would sign and pay after he Ehould arrive at full age ; and afterward, having come to full age, he by a memorandum on the bottom of the note acknoidedged himself holden as co-surety ;-in an action by the payee against
him, as on an original promise, it was holden that the plaintiff might well
shew by parol that the promise was for the defendanfs own debt, and not a
collateral engagement, and so no new consideration necessary to be proved.

was an action of assumpsit against Benjam£n Linscott,
an<l came before the Court upc}n a motion to set aside a nonsuit.
At the trial of the issue, which was non assumpsit, the plaintiff read the note declared on, of the following tenor:--'' York
"Jan. 2, 1818. We the subscribers jointly and severally, for
" value received promise to pay Joseph Thompson, Esq. or or" der three hundred and forty-two dollars on demand, interest
&, till paid.
Jeremy Linscott.
Samuel Linscott.
THIS

'- I acknowledge myself holden as co-surety for the payment
"" of the above demand of the note, witness my hand
Benjamin Linscott.
" York,, April 3, 1821.''
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The plaintiff then offered to prove that the true date of the
note was January 2, 1819; on which day Samuel Linscott owning ten acres of land in common with Jeremy Linscott the defendant's father, the defendant, who was then a minor, wished to purchase it for his own accommodation ;--that his father approving
and recommending the bargain, the defendant then agreed to
purchase the hind, and promised to pay for it ;-that the principal
part of the money was agreed to be paid to the plaintiff, to whom
Samml was indebted, and the residue to Samuel himself ;--that
on the 19th dny of January 181 9 a deed was accordingly execut~
eel and delivered by Samuel to the defendant, who paid down
tifty-Pight dollars, of which the plaintiff received twenty,
and Samuel the rest ;-that the plaintiff declining to take the
defendant's note, hf'cause he was a minor, his father and said
Sarm1el made and signed the note declared on, the defendant
promising that he w~uld pay the money on the m,te, and would
sign it when he should come of age ;-that the defendant entered
into possession of the land under the deed, and ever since had
continued to occupy it ;-that <luring his minority he made several payments on the note ;-and that after he became of full
age, in further performance of his original agreement, he made
and signed the memorandum at the bottom of the note declared on.
This evidence the presiding Judge rejected, and directed a
nonsuit subject to the opinion of the whole Court whether it
ought to have been admitted, and if so, whether it was suffi~
cient to maintain the action.
Emery, for the plaintiff.
The case shews that so far as the enjoyment of the iand
goes to constitute a consideration for the defendant's engagement, he has had it; and if he were not a minor there could
be no doubt that he would he bound as though he had originally contracted. His minority was a personal privilege, of
which he might avail himself, or not, as he might choose; and
he very properly elected, when he came of age, to complete
the engagement bona fide, which he had previously entered into,
and partly performed. Any consic1eration, however slight 1s
sufficient to support a promise thus founded in justice.
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As to the question whether the plaintiff might go into evidence to prove the consideration, 3nd whether if this had been
the debt of another, the contract would be void for want of
expressing the consi<leration, the law on this subject has lately
been settled in J1fassachusetts, in Packard v. Richardson, 17 Mass,
122. See also Hunt v • .Adams, 6 .Mass. 5 I U. Leonard v. Vre~
denburg, 8 Johns. 23. Ulen v. Kittredge, 7 .Mass. 233. JJ;Joies v.
Bird, 11 Mass. 436. White v. Howland, 9 Nass. 314. Bailey
Freeman, 11 Johns, 221. Joscelyn v • .Ames, 3 .Mass. 274.

v.

Burleigh, for the defendant.
The written agreement of the defendant, is not suflicient to
support any action whatever. It was a collateral undertaking,
~mbsequent to the original contract, and to give it vigour there
must have been a new consideration. Leonard v. Vredenburg, 8
Johns. 23. There was no privity between the plaintiff and
defendant. Fish v. Hutchinson, 2 Wils. 94. Charter v. Becket~
7 D.
E. 201.
And the consideration should be cxprcsse<l in writing, in the
body of the, agreement, or it is void b_y the statute of frauds.
By the Stat. 29. Car. 2. the law was so far changed as to require that what was before prm'eable by parol, should in future
Le expressed in writing; and the reason is the same for requir~
ing written pro0f of the considen1tion, as of the promise.
Sears v. Brink, 3 Johns. 211. Stadt v. Lill, 9 East. ~348. 1
Campb. 242. Hunt v. Jldams, 5 Jl,,Jass. 353. Cari~er v. Warreu,
5 Mass. 545. Adams 'V. Bean, 12 .Mass. 137. Duval v. Trask,
12 $Jass. 154. Bailey v. Freeman, 11 Johns. 221. Thatcher "-'•
Dinsmore, 5 Mass. 300. In Packard v. Richardson the Court ad~
mit that the true meaning of the word agreement woulJ require
that the consideration be expressed in the writing. Now the
true meaning of the word is the same in popular acceptation,
as in legal; ar.d of course the decision ought to have been the
same here as in England. In Saunders v. PValcefield, 4 Barn.
11.ld. 595, in 1821, the Court ,vere unanimous that the consideru
ation ought to be expressed.
But independent of the statute of frauds, the parol e:vidence
offered by the plaintiff was inadmissible, as it went to contradict, or at least to add to a written contract. The obligation of

w
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the defendant was expressl.1/ as co-surety for the original promisors, which the plaintiff proposed to disprove. Roberts on
frauds, 10, 11. 2 Black. 1219. 2 P. Wms. 420.

At the succeeding September term at Alfred, the opinion of
the Court was delivered as follows, by
C. J. By the report it appears that the plaintiff
offered to prove that Samuel Linscott, one of the signers of the
note declared on, in 1819 was part owner of a piece of land
in common with Jeremy Linscott, the other signer ; and then
conveyed his part, being ten acres, to the defendant, who was
then a minor, for the price of $400 ;-that a part of the purchase-money was paid to Samuel Linscott ; and the note in
question given for the balance to Thompson, the plaintiff, to
whom Samuel stood indebted. The defendant being a minor,
his security would have been unavailing; and accordingly the
note was. signed by Samuel and Jeremy as the friends of, and in
the nature of sureties for Benjamin ; who, though he did not
then sign the note, promised that he would sign it, when he
should come of age, and pay it. A part of the note having
been paid by the defendant during his minority, he, afte?' he
became of full age, did sign the note on the third of April, 1821,
engaging to pay the balance due upon it.-This proof was rejected by the Judge who presided in the trial of the cause;
and the question is, whether it was rejected properly. In dee
ciding this question, we may consider the facts in the same
manner as though they had been proved, and the inquiry then
is whether they are sufficient to maintain the present action ; if
so, the nonsuit must be set aside.
The principal objection to the plaintiff's right to recover,
seems to be the want of sufficient c;:onsideration to support the
defendant's promise.
It is perfectly settled, that in an action on a promissory note
by the promisee against the promisor, it is competent for him
to shew, by parol evidence, that there was no consideration
received by him, although on the face of the note a consideration is expressly acknowledged to have been received. It is
equally clear that it is not necessary that the consideration of
MELLEN
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the promise should appear on the face of the note; but it is
always a subject of proof by parol evidence; as in the case of
Bank notes, for instance, where the usual words ,t value received" are seldom, if ever, inserted. In the case before us,
therefore, we prrceive nothing irregular in the introduction of
parol evidence to prove a consideration, by shewing the circumstances under which the note was signed in the first insta11ce,
and by the defendant, after his arrival at full age. Such proof
does not tend to contradict or explain the written contract, but
is offered for the express purpose of confirming and giving it
effect.-It is not necessary to consider the defendant's engagement and signature in the light of a guaranty of a debt due
from Jeremy and Samuel Linscott; because it app~ars that the
defendant was the purchaser of the land, and bound in equity
to pay for it; and he, in fact, has paid all the sums which
have been indorsed. He was under a moral obligation to· pay
the note in consequence of his having received a conveyance
of the land, and having engnged, during his minority, to sign
and pay the note when he should arrive at foll age ;-and such
an obligation is in law a good and valid consideration to support a new promise made after full age. This principle is toe-,
plain to require any authorities to establish its correctness.Suppose the note in question had never been signed by Jeremy
and Sam1:wl Linscott; but that the defendant's verbal promise
had been accepted hy the plaintiff at the time the deed was
given, and that on the third of ./Jpril 1821, he had made and
signed the note alone; why should it not bind him? Is it less
binding on him, because two other persons had signrd it a year
before? It wris a promise to pay a debt of his own, which he
,vas under a moral obligation to pay, and which, while a minor,
he had faithfully promised to sreure in legal form, when lega11y
capable of binding himself, and honestly to pay afterwards.
Neither is the defendant's promise within the operation of
the statute of frauds ; hrcause it was not a promise to pay the
debt of another, but a debt of his own. And if the original signers, Jeremy and Samuel; had paid the note the next day after·
the defendant had signed it, they could, upon the evidence beJore us, maintain an action against the present defendant, and
.;ompel him to rcimlmrsc to them the amount so paid.
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We are of opinion that the eviJence which was rejected,
ought to have been admitted-and accordingly the nonsuit
must be set aside and the cause stand for trial.

DENNETT & AL, Ex'Rs. v. CHICK & AL.
lf one of two joint promisers have neither domicil nor property in this State,
a separate action may be maintained here against the other.
A judgment in another State against one of two joint promisors, without satisfaction, is no bar to an action in this State against the other, upon the original contract •

.11.sswmpsit on a joint promissory note, made by the defendants to the plaintiffs' testatrix. The defendant Ham not being
to be found in this State, and having no domicil here, no service
w~s made on him. The defendant Chick appeared, and pleaded in bar a judgment of the Court of Common Pleas for Strafford county in the State of New-Hampshire, recovered by the
testatrix against Ham, in an action on the same note, Chick
having no domicil nor property in that State; on which judgment a writ of execution had been issued, and returned witheut satisfaction. To this plea the plaintiff demurred.
J. Holmes and Hayes in support of the demurrer.
The justice of the case is obvious; as well as the necessity
of preventing co-debtors from avoiding their joint contracts by
taking a residence in different States.
If a foreign judgment be pleaded, it should be with satisfaction; without which no collateral security, not even a judgment, is a bar. Chipman -v ••Martin, 13 Johns. 240. 3 Caines,
4. 14 Johns. 444.

Shepley, for the defendant.
The law is the rule of decision ; and the law is the justice of
every case.
The note was joint, nnd not several; and by the common law
of England it is necessary to sue both, and pursue to outiawry.
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And no statute or usage exists here to the contrary. The cases
of Tappan v. Bruen, 5 .Mass. 193, and Call v. Hagger &,- al.
8 Mass. 420, go only to the manner of the remedy, but do not
deprive the party of any defence he may have at common
law. Had the suit here been against both promisors, it could
not be maintained, because a judgment had been had agaim,t
one. The parol contract is merged in a higher secu~ity; and
the joint promise exists no longer. Ward v. Johnson qr al. 13
Mass. 148. 1 Chitty on plead. 29.
MELLEN C. J. at the following Jvlay term in Cumberland, de"
livered the opinion of t.he Court as follmvs:

Chick and . Ham having given a joint note to the testatrix,
she commenced an action in .New-Hampshire on the note;
declaring against both the promisors; but as Chick was not then
an inhabitant of that State, the writ was served on Ham only,
and judgment was rendered against him.-In the present action,
the writ has been serveJ on Chick only ; as Ham was not within the jurisdiction of the Court; and the question is whether
the judgment in .l'tew-Hampshire rendered against Ham, and
which is pleaded in this case by Chick in bar of the action,
constitutes a legal defence.
If one of two joint promisors be sued, it is well known that,
unless he plead the non~oinder of his co-promisor in abatement,
he is liable to a several judgment in the action.-The judgment
in .New-Hampshire was rendered on default; and if that action
had been sued in this State, and against Ham only, such a judgment would have been regular.--In those cases where the
promisors in a joint note live in dijjerent states, no joint action
can be maintained and pursued to judgment; and unless a suit can be sustained against one of the promisors alone,
no remedy can be had by the promisee.--These inconvenien•
ces are considered in the case of Tappan v. Bruen, 5 Mass.
193, and seem to be the basis of that decision. It is there decided that in such a case according to immemorial usage an action may be maintained against the promisor who lives in the
State, where no service could be made on the other, living withw,t the State.-The same principle is recognized in a note to
the case of Call ·o. HaK[{er q,· al. 8 Mass. 423. It is true that
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m Ward v. Johnson ~ al. 13 .Mass. 148. the Court decided
that, as the plaintiff had in a former action recovered a j11Jgment against one of the defendants, such judgment disproved
the joint promise on which the plaintiff relied, and formed a
bar to the action.-In two respects, however, that action differs
from this.-There, the for~er judgmerit was recovered in .Masi,,-achuseits against one of the promisors; and the writ in the latter was served on both the promisors, and they both joined in
pleading the several judgment in bar.-In the case before us,
the writ was served on Chick only, and he only appears and
pleads the New-Hampshire judgment.-Can he avail himself of
a judgment recovered against another person, merely because
he was a joint prornisor ?-It is a general rule that no person is
bound by a judgment, or can avail himself of it, unless he be
a party dr privy to it-In this case the plea does_ not contain
any averment that the former jn<lgment has been satisfied.The justice of the case is so clearly with the plaintiffs, that
unless some unquestioned principle s::inctions the defence, we
are disposed to render judgment in their favour.
No case has beeh fotrnd precisely similar to the one before
us. Sheehy v• .Mandeville, G Cranch, 253. has a strong resemblance to it.-'I'he facts were these.-In 1805 the plaintiff
1Jrought an action against Jameson and obtained judgment
against him.-Sometime after, discovering that Jl1andeville was
secret partner of Jameson, the plaintiff commenced another action against Jameson and .Mandeville.-Jameson having been
discharged under an act of Congress for the relief of insolvent
debtors within the District of Columbia, no further proceedings
ivere had against him. In the second action Nandeville pleadccl
the judgment against Jameson in bar; and on demurrer, the
Circuit Court held the plea good; but, on error, the Supreme
Court reversed the judgment. In delivering the opinion of the
Court, the Chief Justice observed, " that :-i<lmitting for the
,:, present that a previous judgment against Jameson Wot1l<l be a
,., sufficient bar, as to him; had Jameson and JVlandeville joined
'' in the same plea, it would have presented an inquiry of some
~, intricacy, how for the henefit of that bar could be extended
~, to .Mandeville. But they have not joined in the same plea~
'' They have severed; and as the note is not merged in a jud'g~
VOL. n.
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" mcnt against JameBon on his individual assurnpsit, the Court
" is not of opinion that .Mandf.:ville has so pleaded this matter
" as to bar the action." As Jameson had ceased to be a party
to the suit, by his. discharge, and the pleadings were by Mandeville only; such discharge would seem to have the same
effect and leave the c:.iuse in the same situation as though he
had never been joined and declared against in the action; or
rather, had never been served with legal process.-He was then
placed in the same circumstances; with respect to .Mandeville7
as Ham is in this action with respect to the defendant Chick.We do not perceive any technical rule of law by which the
plea in this action can be considered a good bar; and for the
reasons given we are of opinion that the plea in bar is insuf~
ficient.

Judgment for the plaintiffs.

TnE

1NHABITANT3 oF

SANFORD v.

THE INHABITANTS oF

HOLLIS,

fhe wife of an alien, having her lawful settlement in this State, together with
their children, being paupers, are to be supported by the town where that
settlement may be ;-though the husband, and of course the family may
require and receive relief as paupers in the first instance from another town,.
in which they happen to reside, under Stat. 1821, ch. 122, · sec. 18.

This was an action of assu:rnpsit for the support of Joseph
1'emple and his family as paupers, and came before the Court
upon a case state<l b_y the parties.
Temple was an alien born, having no legal settlement in
.Massachusetts. His wife, at the tirne of the marriage, had her
settlement in Hollis; but at the time of passing the act of

March 21, 1821 respecting the settlement and support of the
poor, and for several years previous, they resided as housekeepers, with thf'ir family, in Sanford.
From .May 1818 to ./lpril 1 ~,, 1819 they were supported by
Sanford, for which support an action was brought against Hollis, which the latter town adjusted by payment of the debt and
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.costs; and at the same time entered into contract with an individual in Sanford, to supply them with necessaries at the expense of the town of Hollis, which he continued to do from
that time till September 22, 1821, and was paid accordingly;
the paupers residing in Sanford during all this period, with the
consent of the inhabitants of Hollis. Temple was put on the
list of State-paupers, soon after he first became chargeable in
Sanford, at the request of the inhabitants of Hollis, who received of the State the expenses of his support, till March
21, 1821.
On the 21st of September 1821 Hollis rescinded the contract
made for the support of the paupers, for whose subsequent
expenses this action was brought. The legal notice and reply
were admitted.

Burleigh, for the plaintiffs.
Temple, being a foreigner, must be supported in the town
where his wife has her settlement; and the fact of their being
at board in Sanford, at the expense of Hollis, does not vary the
case, for that very reason. Upon any other construction of
the statute, the husband and wife will be separated, which is
not to be permitted.
Shepley, for the defendants.
The Stat. 1821, ch. 122. sec. 18. requires overseers of the
poor to relieve and support " all poor persons residing or found
" in their towns, having no lawful settlements within this State."
Temple was " residing and found" within Sanford ;-and the
words of the Statute being thus satisfied, Sanford is bound to
support him. The provisions respecting the settlement and
support of the poor are arbitrarily assumed, and therefore always receive a literal construction~ There is no moral obligation, no right or wrong, in the case. The only subject of
inquiry is the literal meaning of the law.. Towr,,,send v. Billerica, 10 Mass. 414. Billerica v. Chelmsford, 10 Mass. 397.
The wife's settlement in Hollis makes no difference. That
town had paid something for their support, tis true; but it was
under a mistake as to their legal rights. They were not bound
to support the paupers till they werf! remoi:ed to Hollis. 13

.JJ.tlass. 504.
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The adjudg~<l cases are, that the husband and wife shall not
be separated. The statute says that a poor foreigner shall be
supported by the town where he is '' residing or found ;"-and
if so, then his family also, for they cannot be taken from him.
Thus the law is consistent. It is the temporary settlement of
the foreigner,-determined, like all cases of permanent settlement, by the mere arbitrary and positive enactments of the
statute; and carrying with it, a~ in all other cases, the settle•
men ts of his family.

Burleigh, in ''reply.
A foreigner g::iins no settlement. The words of the statute,
sec. 18. arc, " havi~1g no settlement." And if he h8s none, he
can give none to the wife; and therefore she does not lose th~
settlement which she had at the time of the marriage, which
was in Hollis. Shirle.1J v. Wafortown, 3 Jllass. 323. Hallowell
-.;. Gard~ner, 1 Greenl. 93.

MELLEN

C. J. delivered th~ opinion of the Court.

By the statement of fa,cts it appears that Joseph Temple 1s a
foreigner by birth, and has never gained any settlement in
.Massachusetts. It a]so appears that his wife, at the time of her
marriage with him, had her legal settle~ent in Hollis.
It '?as contended by the courn,el for the defendants that
[oseph Ternple, since the separation of .Maine from Massachusetts_,
had gained a settlement in Sar~ford by residing with his family
in that town on the 21st of .March 1821, being the day on which
the act rebting to the poor was enacted in this State.-In the
sc-centh mode, pointed out in the second section;· of gaining. a set~
tlement it is provided thus:-" Any person resident in any town
"at the date of the passage of this act, who has not within one
"year previous to that c.late recrived support or supplies from
"some town as a pauper~ shall be deemed to have a settlement in
"the town where he then dwells and has his home." It appears that Temple, though Jiving at that time in Sanford, had re~
ceived support and supplies v.r;tthin one year previous to th~
passing of the act. Of course he gained no settlement in thi:;
manner.
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It was next contended that he had gained one, in virtue of
the 18th section of the act abovementioned.-The part of the
section relied on is in these words:-" Be it enacted that said
~, Overseers shall also relieve and support, and, in case of their
"Lh:cease, decently bury, all poor persons residing pr found in
"their towns, having no lawful settlements within this State,
"when they stand in need; and may employ them, as other
"paupers may be; the expense whereof may be recovered of
"their relations, if they have any chargeable by law for their
"support, in manner herein before pointed out ; otherwise it
"shalJ be paid out of the respective town-treasuries."-This
section, is not designed to designate the mode of gaining a settlement.-It proceeds on the ground that the persons supplied
have no legal settlement in the State.-,-Besides, the second section of the act points out the several modes of gaining legal
settlements and provides that they shall not be gained '' other" wise."
As the husband has never gained any settlement in this State,
the settlement tf the wife has not been " lost or suspended by
"the marriage"-and f~r the same reason, the children "follow
" and have the settlement of the mother"-acc9rding to the
-provisions of the second section as to the first apd second mode
of gaining settlements.
But it was further urged that, even if the wife and children
must be considered as having their settlements in Hollis, still
nothing can be recovered in this action, inasmuch as they have
.not been removed from Sanford to Ilollis.-This objection was
supposed to be founded on the decision in the case of Cambridge v. Charlestown, cited in the argument. Upon looking into that fase, it appears to have been a question depending upon
a clause in the first mode pointed out in the second section of
the act of .Massachusetts of 1 793, ch. 34. which is in these
words,-" And in case the wife shall be removed to her settle" ment, and the husband shall want relief from the State, he
"shall receive it in the town where his wife shall have her set" tlement, at the expense of the Commonwealth."-As it was not
intended by our Legislature, at the time they revised the poor
laws of Massachusetts, that any paupers should be supported
by the State, the clause above quoted was struck out, and not
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enacted ; inasmuch as it wuuld not comport with the system.
which was adoptet1.
The result of this examina~ion is, that the plaintiffs are en~
titled to recover the expenses incurred by them in supporting
the wife and children of Joseph Temple; but not Temple himself;tnd judgment must be entered accordingly.

WITHAM

i·.

PRAY,

l'he Stat. 1822, ch. 19~l. authorizing the filing of exceptions in a summary
manner to any deci~ion of the Court of Common Pleas, does not apply to
~auses brought there by appeal from the judgment of justices of the peace.

AN appeal from the judgment of a justice of the peace hav~
ing been ,made to the Court of Common Pleas, that Court, on
opening the case, being of opinion that it could not be supported, ordered the plaintiff to become nonsuit; to which opinion
he filed exceptions in a summary manner and brought the case
here by appeal, pursuant to Stat~ 1822, ch. 193.

But THE CouRT dismissed the cause from the docket, observ~
ing that the statute authorized such summary proceedings only
in cases originally commenced in the Court of Common Please
In cases brought there by appeal from the judgment of a jus~
ticc of the peace, the remedy for the correction of errors, is
"by writ of error at common Ia-w.

J. Holmes, for the appellant.

Witl!ingford and Butler) for the appellec.
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SCOTT v. M'LELLAN & TURNER.
A supercargo cannot, in virtue of that capacity, bind his principals as accept~
ors of a bill of exchange drawn by himself, without express authority from
them to that effect, communicated to, and relied upon at the time, by the
party who received the bill.
It is not the amount of interest which determines the question of the compe~
tency of a witness. Any direct interest, however small, is sufficient to exclude him, even if it be only in the costs of the suit.
The drawer' of a bill of exchange is not a competent witness for the indorsee,
in an action against the acceptor, because of his liability to damages, inter~
est, and costs, if the party calling him should not prevail.

AssuMPSIT, by the in<lorsee against the defendants as acceptors
of a bill of exchange, drawn on them by one Bradshaw.
At the trial, which was upon the general issue, the plaintiff,

to prove the authority given by the defendants to draw the bill'
in question, offered the deposition of Bradshaw himself, who
was appointed by the defendants supercargo of the ship Romeo
for a voyage on their account, and drew the bill for payment
of part of her return cargo of salt. This deposition was ob~
jected to, on account of the interest of the deponent in the
present suit; and was rejected by the presiding Judge, on the
ground that the deponent would be answerable to the holder
for a greater sum if he failed to recover, viz. for the damages
and other charges~ than to the defendants, should judgment bo
rendered against them.
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J~ was then prove<l by the plaintiff that in February 1820 the
bill was presented to the defendant )}!'Lellan for payment; and
that he acknowledged in behalf of himself and Turner that
Bradshaw was agent for the voyage,-that they had received
the salt fdr which the bill was drawn, and had in their hands a
balar,ce of about $300 due from them to Bradshaw, which they
would pay anJ have indorscd on the bill ;--but that they would
not accept the bill, because Brad.<Jhaw had spent some of their
fonds for some Nicaragua-wood-, which proved to be of little
·value.
The plaintiff also proved that in /1.pril 1820 another applicaQ
t.ion was made to the defendant JW'Lellan for payment of the
bill,-when he acknowledged that they had about $300 of
Bradshaw's money in their hands which th('y would pay ; but
would not accept it, nor pay any greater sum. This the plain~
tiff did not receive, and the bill was duly protested.
The Judge hereupon directed the plaintiff to become nonsuit, with leave to move to set it aside, if the whole Court should
be of opinion that the ckposition was improperly rejected, or
that the other testimony was sufficient to support the action.

Emery, for the plaintiff.
The question is, whethrr the defendants, from the nature of
Bradshaw's general authority, as agent for the voyage, are not
bound to pay such bills as he might draw in the regular course
of his employment, without a formal acceptance?
He was sent to purchase a cargo~without limitation of his
authority, or of the means he should employ-the trust was not
novel, but regular and ordinary_.:_and the defendants have at
no time denied his authority to draw, but 0nly Gomplained that
he had imprudently vested some of their funds in goods of little
value, thereby causing them a loss.
Now employers are answerable civiliter even for the fraud~
of iservants, if done in the course of their employment. 1 P.
Wms. 396. 2 D. 4;, E. 97. The mere ·fact of the employment involves in itself authority to do all things usual and proper in the course of the business. But if special authority is
necessary, it may be inferred from the fact of the money 01..i
goods coming to the hands antl use of the principal. Clatk'}
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Ex'rs v. Van Riemsdylc 9 Cranch, 153.
Esp. 76.

Husby v. Scarlett, 5

The principal may be liable for the act of his servant without authority, if the money be actually applied to his use. 1
Ld. Raym. 2~5. And if a previous employment and course
of dealings establish the existence of a general age1~cy, the
principal is liable for acts done by the servant in the course
of such general agency, even though the act be against the letter of particular instructions. Whitehead v. Tucket, 15 East,
400. Howard v. Bailey, 2 H. Bl. 618. 3 D ~ E. 7 57. Polleys v. Soame, Goldsb. 133.
Here, therefore, the defendants having received the salt, and
adoptt:d the agency of Bradshaw in obtaining the cargo, they
.are bound to adopt the means he lawfully employed to obtain
it. They cannot be admitted to recognize part of the transaction and reject the rest. 2 Str. 859.
As to the interest of Bradshaw,-it was balanced, or nearly
so. The chance of paying a little more cost in one case than
in the other was not sufficient to exclude him. llderton v. Atkinson, 7 D.
E. 4 76. Staples v. Oki:nes, 1 Esp. 332. For
certain purposes the drawer of a bill of exchange is alwayg
admitted as a witness. Chitty on bills, 531, and the cases there
cited. ,A;!aeters v. Abraham, 1 Esp. 37 5. Phillips' Evid. 76.
note. Snee v. Prescott, 2 .Jl.tk. 248. Johns v. Pritchard, Sf
507. Poole v. Pousfield, 1 Camp. 55. Storer v. Logan, 9 .JJ-:Iass.
55. M'Leod v. Johnson, 4 Johns. 126. Wise v. Wilcox, 1 Day,
22. Cushman v. Loker, 2 .Jtlass. 106. 2 Caines, 77.
But he is not interested. If he had a right to draw, then, if
the bill was drawn for the benefit of the defendants, they are
holden at all events to pay. If the bill was drawn for Brad•
shaw's own accommodation, then the defendants stand in the
place of his sureties, the act being done in the course of his
employment; and they have a right t9 retain his funds sufficient to meet all their liabilities on his account.
At all events the plaintiff is entitled to recover on the money
counts; for the case finds an offer to pay part after protest,which is equivalent to a conditional acceptance for that
amount, an<l is irrevocable. 1 Camp. 175. .Mitchell v. Degrand, 1 Mason, 176.
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Longfellow, for the defendants.
The cases cited on the other side either go on the ground
of general agency, or are cases of subsequent assent, and so
inapplicable to the present.
Bradshaw was interested, because he had drawn a bill which
was not accepted. He was liable to the payment of damages
and expenses, as well as of the bill itself, unless he could shew
his authority to draw, which he had therefore a direct interest
in proving. Had the bill been accepted, and protested for nonpayment, the amount of his liability would have been differ-

ent.
Further, the bill was made chargeable, not to the drawer,
but to the "charterers of the ship Romeo." Had it been accepted, the defendants could not recover it of him ;-and there~
· fore he was interested to cause them to pc1y it at all events.
As to his agency,-no supercargo or master is authorized to
draw on his owners, unless he is ordered to buy, without being
furnished with funds, or is specially empowered. A different
principle would be destructive of mercantile confidence. And
in this case he did not draw as agent.
Nor are the defendants liable on the money counts. Herc
is no privity between the parties, except as parties to the bill;
and there is an express contract l)y the bill, in which any implied contract is merged. If the plaintiff would avail himself
of the money offered, he should have taken it, and protested
for the rest. But he refused i.t ;--and the action now stands on
the bill alone.
After this argument, which was had at the last November
term, the c_ause stood over for advisement, and the opinion of
the Court was now delivered as follows, by
WESTON

J. Two questions are presented to the considera-

tion of the Court. Is the action sustainable upon the evidence
admitted? If not, ought the testimony of Bradshaw, the drawer, which was rejected by the Judge, to have been received?
The defendants are charged upon the common money counts,
and as acceptors of a bill ~f exchange drawn by Bradshaw in
favour of James .Munro or order, and by him indorsed to the
plaintiff. The bill was originally drawn in consideration of a
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quantity of salt purchased of the payee by Bradshaw, as the
agent of the defendants, which afterwards came to their use.
ff they were liable to the payee for the value of the salt purchased of him by their agen~, that oblig~tion or liability could
not be c1ssigned to the plaintiff, so as to enable him to maintain
the action in his own name; unless, of which there is no proof,
the defendants, upon notice of such assignment, had expressly
promised to pay the plc1intiff as assignee. He cannot recover
therPfore upon the monPy counts; then' being no legal privity
between him, and the defendants. 1 East. 98. Johnson v. Col-

lings.
lf this action can be sustained at all, it must be upon the
count, charging the defendants as accrptors. There was no
direct acceptance of the hill, either in writing or hy parol; for
although the defendants, at two several times, offered to pay
therPon the sum of three hundred do1lars, which they acknowledged they had in their har,ds of Bradshaw's, they at each
time exprC'ssly refused to accept the bill. There being no acceptnnre, or agreement to accrpt, after the bill was drawn, the
pfaintiff must rely upon an agreement to accept before it was
drawn, either exprrssly made, or resulting from the relation in
which Bradshaw stood to the defendants. If there had been
an express agreement to accept this bill before it was drawn,
such agrewnent is available to the party to whom it has been
shewn, and who recei\'es the bill upon the strength of it. Johnson v. Collings before cited. .Mason v. Hunt q, al. 1 Doug. 296.
W1:lson v. Clement, 3 .Mass. 1. And it may be questionable
whether the benefit of such special agreement is negotiable.
But no express agrerment to accept is pretended in the present
case. Did it result from the relation in which the defendants
stood to Bradshaw? He was their agent and supercargo. No
case has been cited, nor can, it is believed, be found, tending
to shew that in this capacity, he could bind his principals as
acceptors of a bill which he might draw, without express authority from them to this effect communicated to, and relied
upon at the time by, the party who received the bill.
But if such authority was incident to his character as supercargo, we have no evidence that it was exercised on this occar.ion. It is true that as drawer of the bill, he undertakes that
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the drawees shall accept; but that is his agreement, not theirs.
The bill does not purport to have been drawn by him as their
agent. He signs his own name without any qualification ; and
IlO other person is responsible or can be charged as drawer.
Ma:Jhew ~ al. v. Prince, 11 Nass. 54. We perceive therefore
nothing in the evidence admitted, which can have the effect to
establish the liability of the defelldants as acceptors.
We are next to inquire whether the deposition of Bradshaw
was rightfully rejected, upon ithe ground of interest. It is con ..
tended that he stands indifferent between the parties. If so,,
.his te,stimony is without doubt legally admissible. But such
does not appear to be the fact. If the plaintiff prevails, Bradshaw will be liable to account to the defendants for the amount
of the bill only. If they succeed, he, as drawer, will be
answerable to the plaintiff, as holder, not only for the amount
of the bill, but also for charges, damages, and interest. Upon
principle there seems to be no good reason why a balance of
interest shou]d not have an equal effect to exclude a witness, as.
where he is interested to the same amount in favour of one side
only. It is insisted however, that the balance of :interest, if it
exists, is to be <lisrcgarde<l; and express authorities to this ef~
feet have been adduced.
In Dickinson v. Prent-ice, 4 Esp. 34. the drawer was recl'ived
as a witness to prove the hand-writing of the acceptor; but
the objection there taken to his competency and overruled was
upon another groumJ, namely, that if the jury found the acceptance to be a forgery, the forgery might be imputed to him,
and he might be committed and tried for a capital offence. In
a previous case, Barbor v. Gingell, 3 Esp. 60. the drawer was
admitted as a witness in an action against the acceptor, and an
objection to his competency, similar in principle to the prcced•
ing, was overruled. In Storer v. Logan cv al. 9 Jlllass. 55. the
drawer was called and admitted as a witness for the drfendant,
who was charged as acccpto1·. In the case of llderlon v• .11.tkin~
son, 7 D. ~ E. 480. which was an action of assumpsit, the ques~
tion was whether ./J.• B. who had received the money due from
the defendant to the plaintifl~ received it in the character of
agent; the Court held that .11. • .B. might be called by the defendant to prove his agency, notwithstanding it was objected
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that if he had received the money under a misrepresentation
of his own character, the defendant might, if he failed in his
defence, recover from him the costs of the action then depending, as well as the money. The Court in this case considered
the witness as having no interest which would exclude his testimony within the general rule of law; and they did not place
it upon the ground that his relation as agent brought him within any exception to that rule. And upon the authority of this
case, the Court d~cided in the case of Birt v. Kirkshaw, 2 East,
458, that the indorser of a note, who had received money from
the drawer to take it up, was a competent witness~ in an action
by the indorsee against the drawer, to prove, on the part of
the defendant, that he, the indorser, had satisfied the note, notwith~tanding he was liable to the defendant, if the plaintiff prevailed, for the costs of the actio~ but to the plaintiff only for
the amount of the note, if the defendant prevailed.
Except the case of Storer v. Logan, where the drawn was
called to testify against his interest, the preceding cases, especially the two last, are authorities in favour of the admissibility
of the deposition rejected. And if the two last cases, where
the balance of interest was expressly overruled, and disregarded, are to be considered as law, the deposition of Bradshaw
ought to have been received. If no opposing decisions could
be found, notwith&tanding it might be difficult to reconcile these
cases with general principles, their authority would have a
strong claim upon our consideration.
It is not the amount of interest, which determines the question of competency. A small interest may have as much influence upon some minds, as a greater upon others. 1n order
to exclude altogethe,r testimony, which might be liable to that
bias, by the general principles of the law of evidence, any di ..
rect interest, however small, renders the witness incompetent.
In an action by an infant plaintiff, his prochien amy or guarclian are not competent ,vitnesses for him, as they are liable to
costs. James v. Hatfield, 1 Strange, 548. Hopkins v. Neal, 2
Strange, 1026. So a person, who has given a bond to indemnify the plaintiff from the costs of the suit, is incompetent. Butle,· v. Warren, 11 Johns. 57. If therefore a person liable to the
costs of the action, but having no other interest therein, is in~
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competent, of which there seems to be no doubt, his interest, and
the influence it may have upon his mind, is precisely the same
where he is answerable to one of the p:uties, if he fail, for the
amount in dispute; but to the other p:1rty, if he fail, not only
for that amount, hut also for the costs. If we are hound to
consider him competent in the one case and incompetent in the
other, it must be upon authority, not principle.
But authorities of a morP recent date are to be found, which
appear to accord better with the general law of evidence than
some of those before cited.
In Jones v. Brooke, 4 Taunton, 464. which was an action
against the acceptor of a hill accepted for the accommodation
of the drawer, it was deciJed that the wife 9f the latter was an
incompetent witness for the defendant to prove that the holder
received the bill upon an usurious consideration, upon the
ground that the drawer was bound to indemnify the acceptor,
who had become such for his accommodation, not only for the
principal sum but also for the costs of the action, if it should
be sustained. This decision was not predicated upon the rule
laid down in the casP. of Walton v. Shelly, that a party !o a negotiable instrument. shall not be received as a witness to prove
it originally void, which prevails here; but which had been
previously overruled in the English Co11rts.
In Townsend al v. Downing, 14 East. 565. the case of Ilderton v. Atkinson, before cited, was adduced by counsel to prove
that a liability for costs on one side only did not render a wit~

w

ness incompetent; where he was equally liable to an action, in
either event of the cause. Leblanc J. in reply said there was

C. B. where that matter had been questioned:
and Lord Ellenborough, C• .J. asked why there should not be an
interest in costs, as well as on any other account.
Hubbly v. Brown al. 16 Johns. 70. was assumpsit by the in<lorsee against the defendants, as indorsers of a note made by
R1{fus Clap, payable to their order. Clap was offered and,
although objected to, received as a witness for the defendants
to prove that, after the note had become due, a furthn· time of
payment had been given to him by the hol<ler. Whether the
witness was rightfully received or not, was a question referred
-to the consideration of the whole Court. Spencer C. J. aftera late cause in
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wards in deliverin~ their opinion says, "if this was an accom,, modation note, the ohjection to the witness was well founded ;
" because if the defendants were rendere<l liable in this action,
~, they would have a remedy over against the maker of the
"note, not only for the principal and interest, but for the costs."
And he cites with approbation the case of Jones v. Brooke, before mentioned.
Upon the whole we are all of opinion that the deposition rejected was inadmissible, upon the ground of interest ; and the
motion to set aside the nonsuit is overruled.

MEAD v. SMALL.
If the indorser of a note has protected himself from eventual loss by taking
collateral security of the maker, it is a waiver of his leg-al right to require
proof of demand on the maker, and notice to himself.
Nothing but payment of a note will destroy its negotiability. Nor will this
when made by the last indorser, or when made by any prior indorser, if
the subsequent indorsements are struck out before it is again put into circulation.

Jl.ssu,mpsit on a promissory note made by Jacob Allen, payable to thr defendant, and by him indorsed in blank. It came
before this Court upon exceptions filed to the opinion of the
Court of Common Pleas, where, upon the evidence adduced,
the plaintiff was nonsuited.
It appeared from the exceptions that the plaintiff cal1€:d Ebenezer Cobb, who tPstified that he, the witness, received the note
from thP, defendant,· who indorse<l his name on it in blank, in
payment of a debt due from the defendant to him ;--that it
was at the same time agreed between them, the note being not
then payable, that he should hold the note and receive payment in labour ;--that Jlllen should not be sued, he having no
personal property liable to attachment; but if he could not
pay the note, it should be returned to Small, who held a mortgage of Allen's real estate as collateral and sufficient security
for the amount ;--that on the day when the note came to ma-
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turity, or the day following, the witness went to a place where

he understood the maker to be at work, to demand payment,
but could not find him; but ~hat about ten days afterwards he
demanded payment of the maker, and notified the in<lorser
forthwith of his refusal to pay ;--that sometime after the dishonour of the note, the witness transferred it to the plaintiff, who
filled up the indorsement as a transfer directly to herself, and
thereupon brought this action to recover the amount.

Hopkins an<l Perley, for the plaintiff, made the following
points.
l. Here was as much diligence used, as was necessary, under the particular circumstances of this case. No damage
could happen to the d.efendant, he being fully secured by mortgage; and the injunction to receive labour in payment, shews
that the payment ·was not to be expected till some indefinite
period after maturity of the note. Freeman v. Boynton, 7 Mass.
483. Bull. N. P. 273. .Ma!f v. Cqffin, 4 .Mass. 431. Putnam v. Sullivan, 4 Mass. 45. Chitty on bills, 87, 130, 131.
Bond v. Farnham, 5 Jl!lass. 170. Crossen, v. Hutchinson, 9
JJ;Jass. 205.
'
2. The right of the defendant to nol'ice was waived. No
notice to the indorser is necessary, unless he hazards the loss
of his debt. But here no risk was incurred; and where the
reason for notice fails, the right to it may be presumed to be
waived. Copp v. M'Du.gal 9 .Mass. 1. Lincoln and Kennebec
bank v. Page, 9 Mass. 155. ' Chitty on bills, 1 71, 172, 198,
1G2, note.
3. And this waiver cnurcs to the benefit of the plaintiff.
Where a negotiable paper is put into circulation, the rights of
preceding parties pass into the hands of subsequent indorsees;
-and any agreement to waive rights, is an agreement with every subsequent holder of the bill or note. Whatever has been
done or omitted here~ was done or omitted at the defendant's
request; and it is unjust to permit him to take advantage of it.
' Chitty, 30G. 13 East. 417. 1 Campb. 383. I Taunt. ~24. 3
D. ~- E. 83, note.

'
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Frost, for the defendant.
Here has heen no diligence used in demanding payment of
the note and giving notice to the indorser ;-and upon the
plainest principles governing mercantile transactions, he is therefore discharg€d. Clu'.tty. on bills, 212-214. Hussey v. Freeman, 10 Mass. 84. 13 JJ,,Jass. 5@6.
Nor has he waived this right. The agreement with the perQ
son to whom he transferred the note, rested wholly on the expected diligence to be used in collecting it of Allen. If that
could not be done, the note was to be returned to Small. But
these terms were never complied with.
But if there had been such agreement to waive the right to
notice, it is not transferable, being out of the course of mercantile business, and not within the principles of the law relating
to negotiable paper.
This argument was had at the last November term, and the
cause haviug been continued for advisement, the opinion of the
Court was now delivered by

C. J.

It is admitted that all the parties to the note
in question reside within ten or twelve miles of each other, and
therefore, according to numerous decisions, the demands made
upon Allen, and the notice given to the defendant, were both
ineffectual. No demand was made till ten days after the maturity of the note, and then, and not till then, was notice given
to Small. If the demand had been made in season; still the
notice to the defendant was very clearly too late. If there
were no ot11er facts in the case, the action certainly could not
be maintained. We must then examine and see if there are
:my other facts which entitle the plaintiff to recover, without
having made any demand on the maker, or given any notice to
the indorser. It is contended by the plaintiff's connsetl that
the defendant by his own acts has waived his right to objed
to the want of such demand and notice. By examining the
exceptions it appe:::irs that .11.lien was destitute of nll personal
property liable to attachment; that Small received and held
a mortgage of Allen's real property, sufficient to secure the
payment of said note; and which wns mn<le for that express
purpose. These facts present a stronger case in favour of the
VOL, n.
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plaintiff, than those in the case of Bond v. Farnham which was
cited by the plaintiff's counsel. There the property pledged was
not a sufficient indemnity to the indorser, but it was all which the
maker had. Here it is proved to be sufficient. The mere
insolvency of the maker is no reason why the indorser should
not he entitled to the usual proof of demand and notice.-Woodbridge v. Brigham wal. 13 Jvlass. 556. and Hussey v. Freeman, 10 .Maes. 34. But if the indorser has protected himself
from eventual lo~s by his own act in taking security from the
maker, sut:h conduct must he consi<lered as a waiver of the legal right to require proof of demand and notice. And we are
of Oj>inion accordingly that the facts before us clearly shew
such a waiver in the present casr. It was also intimated, and
briefly urged by the counsel for the defendant, that as the note
in question was not transferred by delivery to the plaintiff until
some time after the day of payment, and after it was dishonoured~ the right of action which Cobb had to recover the amount
due upon it from the defendant was a personal right, and not
transferable to any one, anJ of course that the plaintiff cannot
maintain this action as indorsee, even though the facts would
enable Cobb to recover, in his own name; and we understand
that the decision in the Court of Common Pleas rested on this
ground. If such be the law, the nonsuit was proper, and must
be confirmed.
Assignments of bills of exchange are usually made after acceptance, and before the day of payment. Chilly on bills, 112.
But " the transfer of a bill or note may be made at any time
after it has issued, even after the day of pa!Jment." Kyd, 89.
See also Chitty on b;lls, 113. 1 Lord Raym. 5 7b. 3 D. qr E. 80.
1 H. Bl. 88, 89. When a bill of exchange is drawn, and the
deawee refuses to accept it, the common course is for the payee
to return it to the drawer, or resort to him by action ; and not
to indorse it or dispose of it. But this usage does not apply to
promissory notes, because "the making a promissory note is
equivalent to an acc:er,tance of a bill of exchange." Kyd, 68.
A promissory note, when indorsed, assumes the shape, and in a
legal contemplation becomes an accepted bill of ex~hange.
1 Burr. 676. If then an accepted bill may be indorsed after
the day of payment, and consequently after it has been dis-
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honoured by those who were hound to pay for it; for the same
re:-1son a ptomissory note, after its m::\turity, and after the liability of the maker and indorscr has been fixed by legal demand and notice, may be indorsed a second time. And it does
not seem to be denied that such second indorsement will give
to the c;;ccond indorsee as good a right of action as the original
indorsement gave to the first indorsee, as ag<1inst the maker of
the note. The question is, whether the right of action is against
him only, or exists againP-t the indorsers also.
The statute of Anne makes no distinction, but giYes to the indorseE' the sc1me remedy by action against the maker and the
indorser of a promissory r1otr~ in like manner as in ~asc·s of in-•
lanrl hills of f'xchange. No case has been cited in support of
thP distinction which has been relied on, shewing that the indorsee of a promissory note cannot indorse it again or transfer
it by delivery to a third person, and thereby enable such third
person to maintain :rn action against the first indorser, as well
as the maker. And we arf' not aware of any such distinction
or limitttion of the principle of law touching the negotiability
of bills or notes. On the contrary the case of Crossly v. Ham,
13 East, 497. srt>ms to prove that no such distinction exists.
In that case Clark drew a bill of exchange on Dickerson
Co.
for £450 at sixty days sight, payable to Ham or his order, who
indorsed it at the same time, and it was passed in payment to
Parry, whose agents caused it to be presented for acceptance
on the 26th of .!lpril, 1804. The next driy it was protested for
non-acceptance. On the 6th of June following the bill came
into the hands of the plaintiff, who was then informed that it
ha<l been dishonoured, and that he must take it under all existing circumstances, and liable to all the infirmities that attended
it. After this dishonour of the bill, the plaintiff negotiated it
again to certain persons, from whom he again took it up.,
and on the 29th of June the bill was presented for payment,
and was finally dishonoured. Lord Ellenborough, in delivering
the opinion of the Court, says, ~~ The plaintiff took this bill
,: afu r this dishonour of it by the drawees. He therefore took
"it with all the existing infirmities belonging to it at the time."
He then proceeds and states what those infirmities were, viz.an agreement made by the agents of Patry with Ham, by vir-
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tue of which a substantial defence to the action was furnished;
and accordingly the verdict, which "·as returned for the plaintiff,
was set aside, ancl judgment entered for the defendant. No
q,;estion was made as to the jplaintiff 's right to recover in con~
sequence of his having become the holder and owner of the
bill after its dishonour. The defendant prevailed merely on
the ground of the special agreement of Parry, of which the
plaintiff was apprised at the time he received the bill, and by
which he was therefore bound in the same manner as Parry
would have been, had the suit been in his name. That action
was against the indorser, and so is the present; and in fact the
two cases are in all essential particulars precisely similar. It
is no objection to say that Cobb's right of action was not transQ
ferablc ;--the statute of Anne has altered the common law and
made such right. transferable~ as well the right of 8ction
against the indorser, as the maker. ·It is also a common principle that in declaring on a promissory note, on which are the
names of several indorsers, the holder of the note may strike
out all the names hut the first, and allege the note to have been
indorscd directly to him~elf. It is therefore no objection in the
present c~se, thc1t the note was indorscd, and delivered by the
defendant to Cobb, nnd not to the plaintiff, and that she received it by delivery from him. ]t does not c1ppear that any thing,
except payment of a bill or note will destroy its negotiable
quality. Many cases shew that payment l1as that effect.
Chitty on bills, 1 I 5. and cases there cited. Boylston v. Green,
8 Mass. 465. Blake v. Sev.:all, 3 Jllass. 556. Baker v. Wheaton~
5 Jr/ass. 509,. and Emerson v. Cutts, 12 Nass. 78. But to this
principle there is a limitation; payment will not destroy such
negotiability when made by the last indorser of a note or biH
of exchange; or when made by a prior indorscr, if the subse~
quent indorscments are struck out before it is ag1in negotiable,
as settled in Callon v. Lawrence, 3 .Maule c.v Selw. 95. and Gu,ild -c.
Eager wal. 17 .Mass. G15. In the present case, therefore, if
Cobb had returned the note to Small, and he had paid Cobb the
amount, stiH Small might 3gain have put it in circulation; and
Cobb might have transferred it also in the manner he did; be~
cause, hy such negotiation, no new liabilities would have been
created.

MAY TERM, 1828.

213

Pike v. Dyke.

We have no doubt that the plaintiff may avail herself of the
waiver of the defendant's right to call for proof of demand and
notice, in the same manner as Cobb himself could, were he plain~
tiff; and we are all of opinion that the nonsuit must b~ sr-t
aside, and the cause stand for trial:

PIKE v. DYKE.
W\lere lots have been granted, designated by number, according to a plan refer..
red to, which has resulted from an actual survey, the lines and corners mad~
and fixed by that survey are to be respected, as determining the extent and
bounds of the respective lots.
The rule that all the declar~tfons of a party, or parts of an instrument, offered
in evidence, are to be taken together, does not extend to the transactions of
proprietors at different adjournments of the same meeting.
Jf at a proprietors' meeting a grant of land be made by vote to an individual,
by which the estate passes, it is hot competent for the proprietors at a subsequent adjournment to resume it. And when the grantee exhibits evidence of
the vote on which his title depends, he does not thereby preclude himself from
objecting to the admissibility of the doings of the same proprietors at an adjourned meeting, by which they have uµdertaken to vacate or. modify the_ •·
~rant.

Tms was an action of tresp_ass quare clausum fregit, for cut.~
ting down trees on the plaintiff's lot numbered eleven, in range
five east, in the town of Baldwin.
At the trial, which was upon the general issue, the defend~
ant admitted the p_laintiff's title to lot numbered ele7Jen, it having
been drawn January 5, 1786, to the original right of Charles
Kilham ;--but he insisted that the land on which he entered
was without the bounds of that lot, which, he contended, consisted of only one hundred acres.
The defendant exhibited, as chalk, an unauthenticated plan,
purporting to be a plan of Baldwin, on which it appeared that
in the .fifth, and several other ranges of lots, the numbers began with one, and continued in regular series as far as eleven,
and then followed number twelve and onward. The plaintiff
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contended that number eleven extended from ten to twelve, iFt
which case it would be twice as hirge as the other lots--viz.
200 acres. The defendant contended that it extended only
half the distance from ten to tzcelve, which would give it the size
of the other lots, being 100 acres ;-the intermediate space being, as he said, an undrawn lot.
To shew that the piece of 1:-rnd in question was not an undrawn or proprietor·s' lot, the plaintiff read from the rec01·ds of
the proprietors of Baldwin the tr::-rnsactions of a committee of
the proprietors Januar,y 31, 1797, appointed to ascc•rt.ain what
lots were yet unappropriated, and the doings of the proprietors upon thP report of said committPe, in which report no
mention was made of lot numbered eleven, nor of any land adjoining it.
The plaintiff ::dso read from the records the appointment and
report of another committC'E' to ascertc1.in all the undivided
lands, lotted or not lotted; which report, accf'pted at .a meeting September 11, 1805, specified several lots and parcels of land,
but not the land in question.
The defendant then offered to read from the s<1me records the
transz:.ctions of the prnprietors and their committee at an adjournment of the same lc1st mentioned meeting, held September
14, 1808 after several intermediate adjournments; to shew that
they h8d discoverPd and reported the Ia nd in que~tion as undivided land, and to satisfy the jury that the proprietors never desianed
that the lot numbered ele11en should include the whole int-,
terme<liate tract between ten and twelve, and that in fact it was
not so included. To this evidence the plaintiff oqjected, and
the Judge who presided at the trial refused to admit it.
Thert-' was other testimony introduced to satisfy the jury as
to the original location of the lot numbered eleven ; and the
Judge left the cause to the jury upon the whole evidence,-instructing them that the determination of the cause depended
entirely upon the original location of that lot, as laid down upon the face of the earth, prior to the drawing in 1786. If they
were s:itisfied that the locus in quo was within the limits of that
lot as 1 0"ated prior to I 786, they would find for the plaintiff,-otherwise, for the defendant ;-and they returned a verdict for•
the plaintiff, which was taken subject to the opinion of th':
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Longfellow and Greenleaf, for the defendant.
The defendant was not a trespasser, unless the locus in qv.o
was part of lot numbered eleven,-and the only question to the
jury was, what were the bounds of that lot?
The object of the evidence offered was, not to defeat a grant,
-though the proprietors might lawfully, by a subsequent act,
declare a draft null, if made erroneously and improperly, the
lands still remaining in the hands of the proprietors ;-but it
was to ascertain the extent of the grant; and this could not appear without recurrence to the records and plan. If the plaintiff had not read from the records, the drfendant might,-not to
defeat the grant,-but to ascertain how much was gr:rntC'd.
And this evidence was admissible. The plaintiff had introQ
duced it, and could not therefore complain ;-and the whole
ought to be t:=iker. together. It was a record of the transactions at the same meeting-relating to the same suhject matter
-reported by the same committre•-- being a continued investigation of facts, anJ reported from time to time, as fast as they
could be ascertained.
Fessenden, for the plaintiff.
The question is not upon the ~ffect of the evidence offered,
but upon its competency. It is a record of transactions three
years after those read by the plaintiff, am] thus not coming within
the rule of taking all the declaration of the party together;and it was twenty-two years after the original draft of the lots
in 1786. It is at most only the declaration of a grant.or, made
after the grant; and its admission would be destructive to rights
vested under the prior location. Upon the same principle any
draft of lots might he vacated at an adjournment of the same
meeting, though years afterwards.
As a confession of the grantors, the part read by the plaintiff
was good evidence ngainst them·, as it went to shew the construction which they had given to their own grant ;-but the
part offered by the defendant related to another time, when the
proprietors had an interest to narrow their grant. To suffer
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this would be to permit a grantor to control the deed after he
had parted with the fee. Bartlett v. Delprat, 4 .}JI/ass. 702.
Clark v. Wait, 12 Nass. 439. 1 lohns. 159.

J. delivered the opinion of the Court as follows.
It is admitted that from the records of the proprietors of
13aldwin, it would appear that on the fifth of Janu.ary, 1786, Jot
numbered eleven in that town:)hip was drawn to the original
right of Charles Kilham. By these proceedings, the regularity
of which is not questioned, a title to that lot passed to Kilham,
to hold to him and his heirs in severalty, in the same manner
as if a deed to that: effect had been formally executed. It is
further admitted that the title to this lot, thus drawn, is now in
the plaintiff.
The jury have found that the place, where the trespass was
committed, was within the bounds of lot numbered eleven, as
?ctually located upon the face of the earth prior to I 786.
Whatever, by this location, was included in number eleven,
passed by that desi;;nation; as much as if the exterior bounds
of the location had been specified with precision, and with reference to known existing monuments. 1Vherc Jots have been
granted designated by number, according to a plan referred to,
which has resulted from an actual survey, the lines and corners, made and fixed by that survey, have been uniformly respected in this Stat(·, as determining the extent and bounds of
the respective lots. 1t would be impossible to relax this rule,
without producing the greatest confusion and uncertainty in
almost every part or the country.
. When an estate in lands has once been legally conveyed
from one man to another, no declarations made or acts done
by the grantor can impair or affect, the interest vested in the
grantee. Of this description ,vas the evidence offered and rejected of the transactions of the proprietors of Baldwin in l 808,
relative to the land in question, twenty-two years after they
l1ad parted with their intPrest in lot number eleven.
But it is contended that the evidence was admissible, inasm·
much as it exhibited the proceedings of an adjournment of the
meeting held in 1805, the transactions of which had been adduced in evidence by the plaintiff. It is a familiar and well
WESTON
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settled principle of law, th:it if part of an instrument be read
in evidence by one party, the other has a right to require that
the whole shall be exhibited; and if the declarations of a par~y are adduced against him, he has thereby a right to prove all
that he said at the same time, al~hough operating in his favour.
The claim of the defendant however, in regard to the testimony rejected, does not appear, upon any fair analogy, to fall within this principle. Proprietors of this description oftentimes
transact their business by regular adjournments, from time to
time, for a series of years. In the present case three years
elapsed between the proceedings of the meeting adduced by
the plaintiff, and those attempted to be connected with it by
the defendant, as transacted at a continuation of the same meeting through several intermediate adjournments. These successive meetings mny derive their efficacy by relation to the
day of their commencement; and in legal estimation, with a
view to the regularity of their organization, may be considered as one meeting; but a subject taken up and finished, in which
the rights of third persons are concerned, is not liable to be
affected by what may be done at an adjournment on another
day, which may be years afterwards. If on one· of these
<lays a grant be made of lan<l by vote to an individual, by
which the estate passes, it is not competent for the proprietors
at a subsequent adjournment to resume it. And when the
grantee exhibits evidence of the vote, upon which his title depends, he does not thereby preclude himself from objecting to
the admissibility of the doings of the same proprietors at an
adjourned meeting, by which they may have undertaken to
vacate or modify the grant.
We are of opinion that the evidence of the transactions of
the proprietors offered hy the defendant, was rightfully re1t
jected, and that there must be
Judgment on lite verdict.

Note.

The Chief Justice, having been of counsel, did not sit in this cause.
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ft is not nece!sary for the purchaser of lands sold for non-payment of the direct
tax of the year 181:3, in an action between him and the original owner of the
land, to shew that the collector had given bond for the faithful performanceof his duty, this being intended only for the security of the United States.
In such action the administration of thP, oath of office to the assistant assessor may be proved by parol ;--the statute requiring a certificate of the
oath to be filed in the collector's office being merely directory. See Stat. U,
S. July 22, 1813, sec. 3.

ENTRY sua mssi:1srn. The tenant claim~d title under a sale,
for non-payment of taxes, by the collector of the direct tax of
the United States for the year 1813.
There was no certificate produced to prove that Levi Quinby,
the assistant assessor, had l;cen sworn as such; and the collector testified that he could riot find that one had ever been returned to his office. The presiding Judge thereupon admitted
Quinby to testify that he was sworn, either by the collector ora magistrate.
The assessment was offered in evidence, but there was no
legal proof that the collector had ever given a bond, approved
at the treasury department as the law requires, to qualify him
to receive the assessment and proceed to its collection. To
supply this defect of an authenticated copy of the bond, the
defendant offered to prove by the oath of the collector that a
bond was regularly given and approved. But the Judge refused to admit him, and rejected the assessment ; and thereupon a ver<lict wai returned for the demandant~, which was taken
subject to the opinion of the whole Court upon the questions
whether Quinby and the collector were properly admitted to
testify to the facts proved by them; and whether the assessment was rightly rejected~
Emery, for the defendant.
The statu~e requiring the collector to give bond is merely
directory. It imposes no penalty, and its object was to protect
the United States from
losses by defalcation of the co1lector'1
\
and to secure the regular settlement of accounts, and transmis"'
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sion of monies to the treasury after they were collected ;-not to
afford any security to thP persons taxed.. Of course the giving
-0f bond was not one of those acts ,en pais of the collector or
assessors, which it was incumbent on private persons to prove.
It does not belong to the regular history of the title. Whether
the bond was in due form, or was approved by the comptroller
of the trea~mry, or whether this security was given at all, are
questions between the officer and the government, in which individuals can have no interest whatever. If the'3e preliminaries be observed, it is well ;-if not, the government have the
power to remove him. But while he is continued in office, it is
to be presumed that the puhlic are properly secured against
his neglect of duty. It is enough for individuals to a.scertain
that he is duly appointed to the office.
But if it was nen'ss:uy that it should appear that a bond was
given, the oath of the collector, for the purposes of this trial,
was sufficient.
The oath to Quinby was properly proved by himself. The
regular evid<'nce was a certificate lodged with the collector;but this hPing not to he found after diligent searr.h, the second•
ary proof was the best the nature of the case would admit.
Fessenden, for the plaintiff.

The str1tute of the United States is to be construed in the
.~ame mannrr as those of our own State relating to similar subjects; and by the&e in all recent cases, the Courts require of
the collector evidrnce of a strict compfornre with the provisions of law. Porter v. Whitnry, 1 Greenl. 306.
He has no authority to receive taxes till he is qualified by
giving bond; and this is to be proved, like all other facts, by
the best evidence, namely, an office-copy. The bond, if giv•
en, was filed in the proper office of the treasury, and without
the production of a copy, it could not certainly be known that
it w~s made conformable to law.
The certificate of the assistant assessor's oath should have
been deposited with the collector. The provision of the statute in this respect is similar to that of our State law, requiring a copy of the assessment of taxes to be deposited in the
clerk's office; both are designed for the informatio111 and.
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protection of the people, and both are necPssary to the validity of the tax. But the evidence here is, not that this certificate was now lost, but that it had never been filed ; and of
course the officer was not qualified to act,, and the assessment
made by him was merely void ..

Bv 'l'HE CouRT. W c think that under the circ.umstances of
this case Quinby was properly admitted a witness to prove that
he had been sworn as assistant :assessor; it appearing that no
certificate ef the oath was on file in the office of the collector,
and there being no proof that it had ever been returned to that
office.-It is true that the third section of the act of Congress
requires that such a certificate shall be so returned and filed ;
but this is directory ;-and we do not think that when this requirement is omitted, a purchaser ought to suffer for it. There
being then no, record of the oath, parol proof is the next best
evidence. A certificate of marriage under the hand of the
9fficiating magistrate is no better proof of such marriage than
the testimony of a witness who was present.
We think, however, that the decision of the Judge in rejecting the assessment, because ther~ was no proof that the col"'.'
lector had given bond as required by the act before receiving
such assessment, was incorrect. The bond is intended for the
:,ecurity of the Un,ited States ;. but as it regards the purchaser
under a sale by the collecto~·, and the original owner of the
land sold, it is a subject of no i,mportance.
The verdict therefore must be set aside, and a new trial granted,_
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Where an officer is charged by the original debtor with having lost or wasted
a portion of the goods which he had attached, it is competent for him tQ excuse himself from liability by shewing that he has applied the amount to the
use of the plaintiff, by paying with it the expenses of keeping the goods.
The expense of the safe custody of goods attached on mesne process, is a lien
on the goods ; and it is not affected by the allowance of a sum for that pur~
pose by the Court in the taxation of costs for the original plaintiff.

Tms was an action of the case against the late Sheriff of
this county, for the neglect of one of his deputies. The plain•
tiffs declared that the deputy, having a writ of attachment
~gainst them at the suit of one Gay, attached by virtue thereof
a large quantity of goods,-that judgment was recovered in,
due course of law against the01 in favour of Gay for the amount
of his debt, and costs of suit, "and thirty dollars allowed by
" the Court in full of all expenses in keeping, s\oring and re"!
" moving said property attached, pending said suit, making
"whole costs forty-nine dollars and sixty-five cents,"-that
he duly sued out his writ of execution on the judgment,-yet
the defendant and his deputies di<l not safely keep the attached
goods while the suit was pending, and for thirty days after
judgment, that they might be seised ia execution, but within
that time wasted, consumed and destroyed them, &c.
It appeared in evidence on the trial, that after the goods
were attached, which were in the plaintiffs' store on one of the
islands in the bay, they were left by the officer in the cust0dy
pf one Johnson, at the request of Twombly, under whose control
they were immediately placed again by Johnson ;-that Twom•
bly continued to manage the business and sell the goods as before, taking the money to his own use ;--tha t the officer sometime after went to the store and caused an account to be taken
of the goods attached and then on hand, and by agreement of
all concerned, Johnson's accountable receipt was given up,
and a new arrangement made. One Hussey was then appoint4id by the officer to superintend the attached property, of
which he took charge accordingly ; and with -his permis~
ii~n Twombly sold a part of ~t, to the value of $17 52 fo,~·
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which_ a:nount Twombly gave Hussey his note. All the residue
of the property was either appropriated to the use of Twombly,
or duly sold and accounted for on the execution, which issued
on Gay's judgment against the present plaintiffs.
It further appeared that when Hussey was appointed to the
charge of the goods, it was expressly agreed on the part of
Twombly, that his services should be no expense to Gay or to
the officer, and that Twombly should defray the whole of that
charge. It also appPare<l that Hussey was retained in service
longer than was anticipated, in consequence of Twombly's breach
of his engagement to pay Gay's debt before judgment ;--and
that when the judgment was made up in favour of Gay, an allow•
ance of thirty dollars was made in the taxation of costs, for the
custody of the goods while under attachment, and for Hussey's
care.
The plaintiffs contended at the trial for the right to recovet·
the 17 5 dollars, which they said had never been applied to satisfy the judgment against them., which had been otherwise fully
satisfied by Twombly. But the defendant resisted this demand,
, on the ground that the sum thus claimed had been wholly absorbed in the expense of the custody of the goods, and the
wages of H'l!lssey, for whose services Twombly engaged to p&y.
The Judge who presided at the trial instructed the jury-that if they believed the testimony, Twombly had made a special agreement to pay all the expense incurred by Hussey's
employment and services in the custody of the attached property ;-that if those expenses exceeded what was expected, in
consequence of the wrong an<l breach of promise on Twombly's
part, of which they would judge, he could not avail himself of
the ohjection ;--that in the employment of Hussey, the officer
and Gay were one ;--that Hussey was in Jaw the agent of the
officer, to whom Twombly was indebted for the amount of
I1is services ;-that though the Court below, in the taxation
of costs, had allowed the officer, as custody-fees, only thirty
dollars, that could not affect his rights ;-that the Court might
justly consider the property attached as chargeable with that
amount; and whether there was a special agreement on the
part of Twombly to pay. a larger sum, or not, was not a questio11
to be finally settled b.1J them. He furtber instructed them that
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··---- - - - - - - - - - the payment of 17 5 do1lars to Hussey was to be considered as
a payment by the officer, his principal ; and that therefore, as
his wages amounted to more than that sum, exclusive of the
thirty dollars allowed by the Court, it was competent for the
officer to appropriate the money, thus in his hands, to his own
indemnity, wherewith to pay Husscy's wages ;-and that this
was such an accounting for it, as to discharge him and the def~ndant from all lia hility in the present action; it would prevent circuity of action, and <lo justice to all concerned ;-an
object desirable in the present case, as Gay was admitted to
have f,ince ~1ied insolvent, and Twombly also to be destitute of
any property.
The jury thereupon returned a verdi('t for the defendant,
which was taken subject to the opinion of the whole Court upon the correctness of the .Judge's instructions.

Todd and Longfellow now argued against the verdict. They
insisted 1st. that the expense of keeping the goods was not a
charge to the officer, and of course he could not retain for it.
It was his duty to have removed them to a place of safety, in
which case the whole expense would not have exceeded ordinary truckage and storage. The contract between Twombly and
Hussey was wholly personal and private, with which the officer
had nothing to do ; and his payment to Hussey is entitled to no
more favour than if, without request or assent, he had paid any
other debt of the plaintiff.-But 2d.-if the sheriff had heen
liable to Hussey for his fees and expenses, yet this subject had
been adjudicated by a Court of competent jurisdiction. The
sheriff's fees and expenses are always chargeable, in the first
instance, to the plaintiff, who taxes them in his bill of cost
against the defendant. This taxation is wholly within the control of the Court which renders the judgment, and by that
Court it has been finally determined in the present case without appeal or exception. Sewall v. MqJtoon, 9 Mass. 535.
Blake v. Shaw, 7 Jl'lass. 506.
Emery and Daveis,

e contra, contended--1 st. that the expense

~f keeping thP goods vrns in the first instance a charge on the
'pro}!erty itself, to be deductod by the sheriff from the proceeds
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of the sales. Tyler v. Ulmer, 12 .Mass. 168. .And thus it is
ultimately paid by the debtor. Caldwell v. Eaton, 5 Mass.
402. If the expenses in this case were large, it was the fault
of Twombly. A keeper was necessary, bec::tuse of the peculiar
situation of the goods. 2d. As to the adjudication of the question by the Common Pleas it was void ;-1. because that Court
,vas not competent to decide it, for the expenses were a lien on
the goods, which the Court could neither destroy nor impair;
and 2d. because the question was not properly before them,
the officer not being a party, and never having been heard. It
would be a violation of one of the plainest principles of natural justice, to conclude the rights of any citizen, without af..
fording him an opportunity to maintain and defend them.

:MELLEN

C. J. delivered the opiniQn of the Court.

'The justice of this case is so evidently with the defendant
upon the finding of the jury and the report of the Judge, that,'
unless some principle of law clearly forbids it, we feel disposed to confirm the verdict.
It is pe~fectly plain that an officer, who attaches personal
property on mesne process, is bound to keep it safely in possession or under his control; and that he is answerable for
the property, in case of loss by his omitting to take proper care
of it.--This is the law where neither of the parties consents to
any particular disposition of it.
If the plaintiff consents to any such particular arrangement
or disposition, he cannot afterwards object to it or claim damages of the sheriff on account of it.--So if such disposition be
made by the consent of the defendant and for his acco1nmodation, he ought not to complain of the consequences of it.In some instances an arrangement is made by consent of both
parties and the Sheriff; as in case ot attachment of personal
property, where it is agreed by all concerned that the property shall be sold by the officer before judgment.-In such a case
the officer is justified in carrying the agreement of the parties
into effect.-]n the case at bar the goods attached were, at the
request, and for the accommodati'.on of Twombly, left in his possession, u~der the accountable receipt of Johnson; and were after-
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wards, by a general arrangement among all concerned, placed in
the care and custody of Hussey, who was appointed by the officer
as his agent to take care of the property; Twombly agreeing that
the services of Hussey, thus appointed, sh0uld be no expense to
Gay or the officer; but should be a charge upon himself.The note for $175 was given by Twombly to Hussey for a part
of the goods which he had sold by Hussey's permission ; and
all the residue of the goods attached, or their proceeds, have
been accounted for, and have gone to the use and benefit of
Twombly; and the question is whether the above sum of $175
~as not also been so applied.-A payment of that sum to Hus•
sey was in law a payment to the officer, his principal.-As the.
officer appointed Hussey, he was bound to pay him; and Twombly engaged to indemnify him by furnishing the funds for the
purpose.-The officer then, having their funds to the amount
of $17 5 in his hands, instead of paying them over to Twombly
and then recovering them back again upon Twombly's agreement to pay them, retains them for his own indemnity and the
payment of Hussey's wages. And why should he not be permitted so to do? It is true, that in an action of assumpsit the
$I 75 note could not be offset against the plaintiff ;-but in the
present action, wherein the officer is charged with having lost
and wasted the goods, we are well satisfied that it is competent
for the defendant to excuse himself from liability, by shewing
that he has applied that amount to the use and ben~fit of Twombly, by paying Hussey's wages with it, according to his express
agreement, for services in guarding the prop.erty where it was
left for Twombly's accommodation ;-unless the taxation of. the
830 by the Court is to be considered as a final adjustment of
all claim on Twombly, beyond that sum, on account of Hussey's
wages.--W e do not consider this taxation as affecting the question.-The sum thus taxed, Gay was authorised to recover-it
was a direct lien on the goods; and the Court would have had
just the same power to allow that sum in the taxation, had there
not been any express agreement of Twombly to defray all the
expenses of custody, high as was their amount.--But it does not
appear that the officer had any knowledge of this taxation, or
ever consented that that sum should be accepted by him as an
equivalent for the engagement of Twombl,y. We are very clear
vor,. TT.
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that such a proceeding cannot deprive the officer of his claim 9
or settle his rights upon the contract.--We are all of opinion
that, upon the evidence before us, the motion for a new trial
cannot prevail.-Thcre must he·
Judgment on the '1.}erdict,

KlMBALL

lh

t·.

KIMBALL.

it

an action of <lower,
is not competent for the tenant to shew that the de mandant's husband, under whom he claims, was only colorably seised, by
·:,-irtue of a deed made to defraud the creditors of his grantor.

Tms was an action of <lower, in which the seisin of the dee
1iiandant's husband was the only fact in issue.
It was proved or admitted that one Thomas ..Morse, being,
seised of the demanded premises, conveyed them to Christo--·
pher S. Kimball the demand,rnt's husband, by deed dated April
6, 181'0, taking his promissory note for the price; that afterwards, oh the 23d of .May 131 O, said Christrpher sold and conveyed the samE' land by <lced to Cotton Kimball the tenant,
taking his note for the price, which note he transferred to ~Morse
in payment for the land ;-that .Morse afterwards died, and his
administrator recovered judgment upon the note ag:iinst Cotton
Kimball, rrn<l caused his execution to be extended upon the de~
manded premises, which vrnre afterwards conveyed to said Cotton, by the admi-nistrator, before this action was commenced.
The tenant then offered to prove that Jlforse, at the time of
making the deed to Christopher, was deeply in debt ;-that the
conveyance was made to defraud Jtlorse's creditors, of whom
the present tenant was one, his debt bting more than seven:
hundred dollars ;-and that J~lorse's estate w~s insolvent. But
the Judge who presided at the tria] rejected this evidence, and
a verdict was ret.m;ned for the deman<lant, subject to the opina
ion of the Court upou the question whether the evidence offer"
cd was admissi-blco·
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Emer.7.J, for the tenant, now contended that the verdict ought
,to be set aside,. He argued that the seisin of Christopher., if
~uch it could be -regarded, ought not to support the claim of
dower, because it vrns tainted with fraud. At best it was not
actual, but merely tec!rnical and constructiv~. It was an unfawful attempt to defeat public justice and impede the due
course of lav.-, and ought not, even indirectly, to receive a judicial ~anction. No consideration· ever passed to Morse, until
the estate became revested in his personal representative, by the
extent. In equity the estate was never outof him, but was liac
hle to sequestration for the benefit of his creditors, of whom
the tenant was a principal one, and whose title, as derived from
the administrator, deserves an unqualified preference before
that of the demandant, founded, as it is, in fraud.
Longfellow, on the other side, was stopped by .the Court,
whose opinion was afterwards delivered as follows, by
MELLEN C. J. The defence in this action does not appear
to be founded in justice or law.-Not .in justice ; because the
-tenant has never been d_isturbed by the claim of any one; bQ.t
continued to hold the premises under the deed of Christopher
8. Kimball, until they were taken on execution to satisfy a
debt which he justly vwed. The fee of the estate vested in
him, and he continued to enjoy it until he realized its value;
and yet he contends against the claim of his grantor's widow:o
-On legal principles the defence is equa11y destitute of foundation~
No man is permitted to deny the title under which he claims
and holds. This is a common principle.--In Bancroft v. White, l
Caines, 185. -it was decided that a t)Crson holding under a conveyc
ance in fee from the husband of the demandant in dower is estopped from c.ontroverting the seisin of the husband..--See also
Ritchcock v. Carpenter, 9 Johns. 344. Besides,Christopher S. Kim.-

ball was seised in fact, under Morse's deed, at the time of the conveyance to the tenant, subject only to be ejected by some future
action, in case it should be proved that the conveyance to the
.demandant's late husband, from Morse, was made to defraucf
,his cre.<litors.-Thcre mtist be

Ju_dp;m,en( on tlie verdict~
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LITTLE v . THOMPSON.
In an action on Stat. 1821. ch. 161. sec. 1. the waht of the owner's consent
forms a constituent part of the offence, which must be alleged in the declaration, and proved at the trial.
After verdict, those facts only are presumed to have been proved, which are
either alleged in the declaration, or are so connected with the facts alleged,
a~ that the latter could not have been proved without proving the others also.

1N DEBT for taking and carrying away the plaintiff's logs,
against the statute, the declaration was thus:-" for that the
"plaintiff at, &c. on the first day of May, .fl. D. 1819, being
"possessed of two hundred white pine mill-logs, and fifty Nor" way-pine mill-logs, which he had turned and put into the
"gr~at Androscoggin river, above the falls in said L.isbon, with
,~ his mark on the same, to wit, - - and being so possessed of
'-' the same, the said Thompson at said L-isbon, on, &c. took, and
"sawed, and cut up, and carried away and destroyed the said
"logs, contrary to the statute in such case made and provided;
" whereby an action hath accrued to the said Little to have and
"recover fifty dollars for each and every log so sawed and cut
"up, carried away and destroyed as aforesaid, and amounting
" in the whole to ten thousand dollars.
"And for that the plaintiff at, &c. on the first day of May,
".11.. D. 1819, being possessed of two hundred white pine Jogs,
"and fifty Norway-pine logs, other than those aforemen" tioned, which he had turned into the great Androscoggin
"river, above the falls in said Lisbon, marked, &c. and being
"so possessed of the same, the said Thompson, at, &c. on, &c.
"took, and sawed, and cut up,. and carried away, and destroyed
" the said logs, contrary to the statute in such case made and
"provided; whereby an action hath accrued to the said Little
"to have aml recover,n&c. The writ was dated .11.ugust 28, 1821. After verdict for the plaintiff~ the defendant moved in arrest
of judgment for the following reasons;1. Because it appears by both counts in the declaration that
the taking, carrying away, and disposing of the logs therein set
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forth was in the year 1819, when the several statutes of the
Commonwealth of .Massachiu,etts in this case made and provided
were in full force; and it is not averred in said counts or either
of them that the said taking was contrary to the form of said
several statutes of the said Commonwealth, as ought to have
been averred.
2. It is not averred, nor does it appear in and by eith¢r of
said counts in the said declaration, that the taking, sawing, cutting up, carrying away and destroying the logs therein mentioned, was done and committed by the said Thompson without
the consent of the said Little, the owner, as by law it ought to
have appeared and been averred.
3. It does not appear that the said logs in either of said
counts were suitable to be sawed into boards, or made or sawed
into timber, shingles, joist, clapboards, or any other lumber
whatever.
4. The said declaration is unsubstantial, and alleges no offence or cause of action against the defendant.

Orr, for the ·defendant, was about to argue upon the first
cause assigne<l in the motion, but it appearing that the action
was brought after the passage of the law of .Maine on this subject, this ground was abandoned,.
Fessenden, for the plaintiff, being called upon by the Court to
support the verdict against the second cause assigned, c00tended
that the exception was not mat~rial, the fault being cured by
the verdict. It is the case of a good title, defectively set out.
'fhe want of the consent of the owner was a material fact,
without proof of which he could not have had a verdict; and
it must now be taken to hav~ been proved at the trial. Moor
-v. Bosworth, 5 .Mass. 306. Pangburn -v. Ramsey, 11 Johns.
l41. Bayard v • .ll!falcolm, 2 Johns. 550. No greater strictness
is required here than in the case of a tort at common law. The
statute is not penal, be:ause it does not create an offence where
none before existed ;-but it is cumulative and remedial, and
ought therefore to receive a liberal exposition.
Orr, in reply, only referred to Spears v. Parker, 1 D. ¥ E.
141.
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MELLJW

C~ J. delivered the opinion of the Court.

The first cause assigned for arresting the judgment is aban,doned; it appearing that the supposed offence was committed
since the statutes ()f Afossachusctts were rcyised, and the statute
of this state was enacted. The only question is, whether the
second reason assigned is sufEcient. It seems to be admitted
that, on demurrer, the declaration would be clearly bad, because it does not contain an allegation that the logs were tak~
en, sawed, destroyed, &c. "without the cons~nt of the said Josiah
Little the owner."
The words of the act of 1821l. ch. 168. sec. 1. are, "if any
'" person shall take, carry away or otherwi$e convert to his own
'~ use, wWwut the consent of the owner, any log suitable to ht'
" sawed or cut into boards, clapboards," &c. The want of the
owner's consent forms a c;.onstituent part of the offence created
by the statute.
There being no averment that the logs were taken and car".'
ried away with force and arms, all the declaration may be
true; and yet they may have been ta~{en and carried away by
the consent of the owner, ,vithout the commission of trespass
at common law. The only chnrge is, that they were taken,
~c. contrary to the statute in such case made and provided;
and there is no statute against such taking and carrying away
11s is alleged. Th~ statute also says the logs must be suitable
to be sawrd or cut. Has the verdict cured these defects? h
is a general rule of pleading that, in declaring upon a penal
(?tatute, the offence must be brought within the statute descrip
\ion, and it seems to be well settled. The argument is, that if
lhe plaintiff had not proved that the taking was without hi:-:
~onsent, he could not havr obtained a verdict in his favour, an<l
that therefore the Court mµst now presume that such fact waE
proved. U pan this point, the authorities do not perfectly
agree; b11t the line of distinction between those things which
-::i;o_11, and those which may not be presumed after verdict, has iri
~c=1ern cases been drawn more clearly than in somo. of the anCIC:it decisions.
The case of 8_pears i'. farker, 1 D.
E. 141.
is .-, :,t1·ong one to shew that the verdict ha& not cured the dc-fe::ts uf the declaration. Judgment was there arrested because
~he exception$ iri. the enacting clause of the statute, on which

w

MAY TERM, 1823.

231

Little v. Thompson.

the action was founded, were not negatived by the plaintiff in

his declaration. Buller J. says,--" As to its being intended
s., after verdict, nothing is to be presumed but what is express(, ly stated in the declaration, or what is necessarily implied from
" those facts which are stated. I know of no decision against
" this rule." The principles of law on this subject, as settled by
the numerous cases in the books, are concisely stated in a learntd note to page 186, 1 Day's Rep. which is understood to have
been drawn up by J udgc Reeve.
Some of the rules he lays down may be cited here. "The
"total omission of any material fact, which is in no way con.:
"nected with any fact alleged, is not cured by verdict."-" In
"many cases, facts entirely omitted are so connected with facts
" alleged, that the facts alleged cannot be proved, without prov" ing those omitted. For instance, ,vhere notice to the defend,~ ant is necessary to be stated, if notice is stated, but the time
"and place when and where given is omitted; as notice could
'' not be proved without proving the time and place, these are
"presumed to be proved to the jury. But let the fact of notice
"be omitted, and it could not regularly be proved, and, of
"course, there is no room for presumption. And so it is in
"every case where a fact is omitted which makes a part of the
"gist of the action; and I think all the cases on the subject
'' will come within some of the rules and distinctions mentioned
"above. See Doug. 683. 1 Salk. 364. 2 Salk. 662. 1 D. ~
"E. 141." "Another substantial reason why material facts
'' not stated cannot be presumed lo have been proved~ is, that
'" the jury are bound to find a verdict fo1· the plaintiff when
'' they find all the facts stated in the declaration to be true;
'' and the plaintiff is not obliged to prove any more than he has
"stated. The idea then which has been entertained by some
"respectable lawyers, that after verdict the Court will presume
"· facts, not stated, hecessary to support legal inferences, ap~
" pears to be unfounded."
Several of the cases cited in the above note, and some of
the illustrations, refer to actions at common law, as on contract,
&c. And if these principles are applicable to that class of
actions, a fortiori, they are to actions on penal statutes, although
of a remedial character. The case of Moor -v~ Bosworth cited
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by the plaintiff's counsel was decided upon the principle that a
substantial offence was set forth., and the fact omitted must have
been proved in establishing the facts which were stated; viz ..
the payment of the fees unlawfully demanded. But in that
case, if the declaration had not contained an averment that the
defendant wilfully and corruptly received the money, it would
have been clearly bad, because those words are a substantive
part of the description of the offence, as, in the case before us,
are the words " without the con::;ent o: the plaintiff."
It is our opinion that the declaration is fatally defective, and
that the defects are not cured by the verdict. And accord,.
ingly the

Judgment is arrested.

GORHAM ·v. BLAZO.
If the sheriff's return of an extent ou la.nd have no date, it will be presumed

to refer to the date of the appraisement.
If there are inherent defects in the return of an extent on land, or if the land
is appraised at too high a price, the creditor may waive the extent, at any
time before acceptance of the land.
But by the acceptance of livery of seisin, from the sheriff, of the lands so taken,
the creditor acquires a vested and perfect title to them, as between him and
the debtor, which he Gannot afterwards waive, and resort to debt on his
judgment.
An extent on lands, accepted by the creditor, is a statute-purchase of the
debtor's estate; and is good against a subsequent purchaser from the debtor,
with notice. Semble.

Tms action, which was debt cm a judgment, came before the
Court ~pon a case stated by the parties.
It appeared that a writ of execution on the judgment had
been sued out, and duly extended on the defendant's land.
The return of the appraisers was dated August 3, 1820, in
which they described the estate set off by metes and bounds,
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as having been shewn to them by the creditor, to satisfy the execution; and the creditor, by an indorsement on the execu-tion under his hand, acknowledged that he had received livery
of seisin of the land in full satisfaction of the execution and
fee5 of extenh The sheriff in his return, which was without
date, certified the proceedings on the extent, and that he had
left the creditor in quiet possession of the land.
The plaintiff on the fifteenth of November sent the execution
to the registry of deeds to be tl1ere recorded, hut soon after,
and before it was recorded, he withdrew it from the office; and
it never had been recorded, nor returned to the clerk's office.
It was furthrr agreed th.at notwithstanding the extent, Blazo,
the debtor, still continued to occupy the land, and afterwards,
in July t 821, for a full consideration, bargained and sold the
same land by dee~ with general warranty to one William Blazo,
his brother, who has ever since continued to hold it by virtue
of his deed; Gorham never havin~ exercised any ownership or
made any claim to the land, other than by receiving livery of
seisin from the sheriff.
After this conveyance by the debtor, of the land extended
upon, the plaintiff brought the present action.

Greenleaf, for the plaintiff, now contended that he had
a right to waive the extent, and resort to debt on his judgment ;-because-1st, the extent was not made matter of record,
in the registry nor in the clerk's office, and so the title of the
debtor was not divested ;-Ladd v. Blunt, 4 Mass. 402. Tobey
-v. Leonard, 15 Mass. 202.-2d, the appraisers' return was defective on the face of it, as it does not state that the appraisers
went upon, or exam-ined the land ; and that of the sheriff was
without date ;-Tate v. Anderson, 9 .Mass. 92. Bott v. Burnell,
11 Jlfass. 165. Lawrence v. Pond, 17 .Mass. 433.-3d, the plaintiff did not remain in possession, but the dcfend~nt entered upon
him;-M'Lellan v. Whitney, 15 Mass. 139. Gooch v. Atkins,
14 :Mass. 381.-4th, and subsequently sold the land ;-and the
plaintiff might also have waived his right under the extent, if
he was not satisfied with the appraisal. Judge Trou:bridge's
reading; 14 .Mass. 481, 482.
vor,. u.
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The debtor has consented to this waiver, by having since
sol<l the lan<l. In this particular this case differs from all those
which have been cited, and is stronger. If this action cannot
be maintained, the debtor gc:ts his pay twice,--viz. by satisfaction of this d~bt, and by the proceeds of the sale,--but the
creditor loses his debt without remedy. The. defendant can~
not be admitted to say that his deed was fraudulent, for this
will be taking advantage of his own wrong.

Ernery, for the defendant..

The common learning on this
subject is, that until the party had accepted livery of seisin, he
might have deliberated, and have waived the extent, if he saw
fit ;-but not after he had deliberately accepted the land in sata
isfaction of his debt. The time to make his election was after
the extent,, but before the acceptance. Here, the party has
made that election, and is concluded. If he has lost the benea
fit of his extent by neglecting; to :record it, this is his own laches.
But whether this be the fact or not, is a question which cannot
be tried in this action, it being between other parties.
As to the supposed defects in the return ;-the whole proceedings may well be referred to the date of the appraisement;
and the appraisers must be presumed to have entered on the
land and examined it, since the contrary does not appear, and
they have described it by metes and bounds.
At the ensuing August term in Oxford the opinion of the
Court was <lelivered by
MELLEN G. J.. If the proceedings relating to the levy of
the plaintiff's execution upon the real estate of the defendant
have been such, as that the fee of the land on which the levy
was made was transferred t:o the plaintiff; then the judgment
declared on was thereby satisfied ; and, of course, the present
action cannot be maintained.-Several reasons have been assigned by the plaintiff's counsel, for the purpose of shewing
that the levy lrns informal and ineffectual; and that by means
of it no estate passed to him from the defendant.
1. It is urged that the levy is void and inoperative, for
rc3.sons appearing on the face of the return ; because it is not
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stated that the appraisers went upon the land to view and examine it, and because the return is not dated.
In answer to this objection we would observe, that the lands
appraised are described carefully by metes and bounds ; and
it is stated th1t they were shewn to them by the plaintiff.-It
would seem that they must have examined them; at any rat.e
it does not appear that they did not.-It is said they could form
no just estimate of the value of the estate without viewing and
exammmg. Perhaps they could not so well judge of its value
in any other mode; but still, whether they appraised the land
at too high or too low a price, can be of no importance, if the
levy and return appear in legal form.-A5 to the omission of
a date to the officer's return, the reply is obvious.-At the ·head
of the proceedings indorsed on the execution is the certificate
of the magistrate who administered the oath to the appraisers,
bearing date August 3, 1820.-The appraisers afterwards on
the same day made their return ;-and as the sheriff's return
and the creditor's acknowledgement of livery and seisin delivered to him have no date, we must presume they have reference to the date before stated.-At any rate, the re.turn must
have been made and signed before Noi1embcr 15, 1820; because on that day the plaintiff sent the execution and return
to the registry of deeds.
2. In the second place, it is contended that, as the execution
and return have never been recorded in the registry of deeds,
·but were withdrawn therefrom by the plaintiff's order; and as
the execution has not been returned to the clerk's o.ffice, he thereby waived all rights under the levy ;-that no estate passed to
him ; a.nd, of course, that the judgment declared on remain5
unsatisfied.
In answ~r to this objection it may be observed in the first
place, that in the cited case of Tate -v. Jlnclerson, the action of
debt was maintained on the ground that the proceedings under
the execution were so defective that the plaintiff did not thereby acquire any title to the land set off,-On the same principle
the action of Gooch v. Jltkins was maintained. In both the
above cases there was an inherent defect in the return, so that no
title passed.-Therein they differed from the case at bar.-The
next inquiry is whcther, after the plaintiff had received seisin
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an<l possession of the cs~ate on which the execution had beet~
extended, he could, by refusing or omitting to cause the execu"'.
tion to be returned to the clerk's office, and that and the proceedings thereon to be recorded in the registry of deeds~ waive the
levy and render all anterior proceedings null and void. Or, in
other words, what facts are necessary to effect a conveyance
of the fee from the debtor to the creditor by the levy of an execution.
The levy of an execution is often called a statute purchase
of the debtor's estate,-subject to his legal right of redemption.-In the common case of a purchase by deed, the delivery
of the <lee<l by the grantor to the grantee, and his acceptance
of it, are sufficient, as between them, to transfer the estate.
And in .McLellan -v. Whitney it wa_s decided, that" where all
" had he.en regular, except the timely recording of the levy in
" the register's office, and there has been no intervening at".'
'' tachment or levy or subsequcn! purchase, hut the creditor
" remains in possession, the levy is not voi<l ; but the title is in
'~ him against. the judgment debtor and his heirs.~The debtor
" cannot avoid the levy for want of the record, that not being
'' for his benefit but the benefit of the public; nor can any
~' creditor or purchaser avoid it~ having knowledge of the for•
"mer levy."
!
In the case of Ladd v. Blunt, the defendant pleaded that
the plaintiff had caused his execution to be levied on the defendant's land ~n full satisfaction of the same, as hy the officer1s
return on said execution might folly appear.--:-The plaintiff in
his replication alleged tha~ there was no such record of the
return on said execution of the levy on the real estate of said
Blunt, 8,tc.-Blunt, by his demurrer. admitted that there was no
such recor<l.-He, therefore, on his own shewing had no defrnce.-In the case before us the parties have agreed that the
lands werC' appraised-sf'isin delivered to and received by the
plaintiff -and a return of all the proceedings made on the execution.-In Lawrence ·v. Pond before cited, after noticing the
pnrticulars respecting the case of Ladd v. Blunt, the Court observe that, if Blunt had in his rejoinder alleged that the credi~
tor neglectell to record his execution and levy, the judgment
r,night have hen different from what it was.-In the above
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case, Lawrence took the execution from the register's office, af
ter it was recorded there, before it had been returned to the
clerk's office, and ever after retai1Jed it in her possession.-Thc
Court observe,-" But after seisin is delivered by the sheriff
" under a lawful lrvy, which divests the title of the debtor, the
" creditor cannot waive the levy and resort to his judg~ent."
The only difference between t_hat case and the one before us, is
th::i.t in the former, the levy was recorded in the register's office,
but not returned to the clerk's office ;-in the latter, it has neither
been recorded nor returned.-The record and return must both
take place, from the nature of the thing, after seisin has been
delivered by the sheriff; and as, according to the decision in
Lawrence v. Pond, the creditor cannot waive the levy after such
delivery of seisin; it cannot be of any importance, whether
the execution and levy be recorded in one office, and returned
to the other ;-or whether one only of these particulars has been
complied with ;-or whether either of them has been done;because the creditor has made his election and acquired his
title b_y a previous act,-that of accepting seisin and possession
from the sheriff ;-an act, which, as before mentioned, gives
him a good title as between him and the debtor. And as he may,
hy recording the execution and levy within three months, and
the return of the execution to the clerk's office, perfect his title
as to all persons; so he may neglect to attend to these particulars and precautions, if he be so disposed; but must not com~
plain c>f the consequences of his own acts or omissions.
3. It is further contended by the plaintiff's counsel that, as
the defendant continued to occupy the land after the levy, and
in July following sold the land to William Blazo, this furnishes
proof of the assent of the debtor to the waiver of the levy by the
creditor. But this argument is founded in part on the assumed
principle, that a creditor can waive the levy, after having received delivery of seisin from the sheriff.--The defendant's
counsel deny the correctn~ss of the principle; c<:msidering the
estate as transferred from debtor to creditor by the levy and
delivery of seisin.--It is true, as stated, that Judge Trowbr£dge
lays down the principle that a creditor may waive a levy if, in
his opinion, the land is appraised too high; but he does not say he
may do it after he has received seisin and pos;session.-'""'.Therc
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are frequent instances of waiver before, and for satisfactory
reasons.--But if the estate has passed to the creditor~ it cannot be waived ;--this would be passing real estate from one man
to another by parol, contrary to the statute of conveyancing.-This acceptance of seisin and possession on the levy of an execution, may, not unaptly, be compared to an entry of a mortgagee to foreclose ;--such entry is an election to take the land
and hold it.--Though after this the mortgagor may redeem and
regain the estate; yet if he do not so incline to do, the mortga~
gee has no election to waive the estate and resort to the personal security for its value,
It is urged that if this action cannot be maintained, the plain~
tiff is without remedy; inasmuch as the defendant has sold the
land to William Blazo, and it does not appear in the case that
he was conusant of the levy of the plaintiff's execution and acceptance of seisin and possession.
To this argument there are several answers.
If the plaintiff has lost his title to the land as against strangers, it is his own fault.-He should have caused the levy to
have been recorded and the execution returned to the clerk's
office. The rule, lex vigilantibus, &c. may well be applied to
his case.
But, though it does not appear by the statement of the par,
ties whether William Blazo knew of the levy at the time of his
purchase or not; still it may appear and be proved in an ac~
tion brought against him for the land. We cannot try that
question in this cause; we are only to settle rights between
these parties ;-and if the estate has passed by the levy from
the defendant to the plaintiff so as to make a good title in him
as against the defendant, it is a sufficient answer in this suit.Besides, if the plaintiff could not maintain a writ of entry
against William Blazo for the land, on the ground of his being
an innocent purchaser for valuable consideration and without
notice of the levy ; still it does not follow, that he might not
maintain a special action on the case against Ebenezer Blazo
the defendant for fraudulently conveying away the lands to
William to defeat the levy. However, it is not necessary to
decide this; nor do we mean to give any opinion on that subject. Our business is only to decide the present cause upon
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those facts which belong to it ;-and we are all of opinion that,
for the reasons we have given, this action cannot be mam_.
tained.
Plaintiff nonsuit.

P6TTER, JunGE, &c. v. MAYO & ALs.

If in an action on a probate-bond, the writ~ besides the usual indorsement of
the attorney's name, be also indorsed with the name of the person who is
entitled in any capacity to receive the money sued for, it is a sufficient compliance with Stat. 1821. ch. 51. sec. 70. though the party have only an
equitable interest in the subject of the suit.
DEBT on an administration-bond. The writ was indorsed
with the name of the attorney who brought this action ;-and
with this further indorsement ;-" This action is brought for the
"benefit of John McLellan of Pm·tland aforesaid, assignee of the
" amount of an invoice or bill of fish included in a judgment
"recovered in favour of Nathaniel .N.lartin against the executors
"of James Weeks in the Supreme Judicial Court; and for the
"benefit of Charles Stewart Daveis of Portland aforesaid, attor~
'' ney at law, attorney in the action, on account of his lien for
" the costs contained in said judgment. The same being the
" interest of a creditor assigned for the amount of said demand,
'' and subject to the lien of the attorney for the amount of his'
"bill of costs, fees, and disbursements aforesaid."
The defendants pleaded in abatement of the writ, that it had
not, in addition to the usual indorsement of the name of the
plaintiff or his attorney, the name of any heir, legatee, or
creditor now living of the deceased person, as whose executors
the defendants made and executed the bond declared on, for
whose particular use and benefit this action is brought, written
thereon.
The plaintiff replied, " that the said writ, in addition to the
" usual indorsement of his attorney, hath also the names of the
it persori or persons for whose particular use and benefit the suit
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"is brought written thereon, viz.-thc nume of John .McLellan
'• of Portland aforesaid, creditor in interest, and the name of
" Charles Stewart Daveis of said Portland, attorney at law, and
"attorney ·in the original action aforesaid," and this, &c.
To this the defendants demurred, assigning for cause,-1.
that the replication does not deny, nor confess and avoid the
matter of the plea ;-2. that it does not state of wh·lrn said
~McLe1lan is the creditor ;-3. that it does not state that said
Daveis is eithe1· heir, legatee, or creditor of the deceased, nor
attorney to either.

Hopkins, in support of the demurrer, contended that the re.;.
plication was bad, because it did not shew that the persons, for
whose benefit the suit was commenced, were either heirs, legatees or creditors o( the deceased. These are the only persons
for whom the Judge of Probate is trustee, by the statute; and
he has no powers except such as are expressly conferred.
Courts, it is true, have protected the equitable interests of assignees of a chose in action, but it is always by a suit in the
name of the assignor, and never• by a suit in the name of the
assignee, as is the case here. Gould v. Newman, 6 Mass. 239.
Porter v •.Millett, !) .JJfass. 101. The executors cannot tell, and
have no means of knowing, what objection the assignor might
have to a recovery by McLellan in this case ;-and should his
assignor or his legal representative bring forward another suit
for the same cause of action, a judgmrnt in this case might not
protect the present defendants against such subsequent suit.

Erne·ry and Daveis, for the plaintiff. The indorsement, it is
true, shews no interest of an heir or legatee; but it does shew
the beneficial interest of a creditor, which is sufficient ;-the
statute only requiring that it should state the name of the per~•
son for whose use the action is brought. The interest of the
party seeking the remedy is such as the law will always protect ; it being an equitable assignment of a debt standing in
judgment, to which the lien of the attorney is superadded, constituting him also a creditor. This lien is recognized by our
own statute, the doctrine of which is expounded in Balcer-:;·~
Cook, 11 Nass. 238.
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By the 70th section of the act of 1821. ch. 51. it is provided
that in a suit upon a probate-bond "the writ, in addition to the
"usual indorsement of the name of the plaintiff or his attorney,
"shall also have the name of the person or persons, for whose
"particular use and benefit the suit is brought, written thereon."
The defendants plead in abatement, that '- the writ has not i~
'' addition to the usual indo1;semeht of the name of the plc1intiff
'' or his attorney, the naine of any heir, legatee, or creditor
" now living, of the deceased person, as whose executors the
'~ said .Mayo o/ als. made and executed the bond declared on,
"for whose particular use and benefit the action is brotight,
"written thereon." The first question is; whethrr the plea be
good. The essence of it is, that the name of no heir, legatee,
or creditor is indorsed thereon. But this is no objection; if the
writ be indorsed as the law requires; and we have seen that it
requires only the name of the person or persons, for whose 'Use
the action is brought, to be indorsed upon it. And it would
ieem, from the generality of the language used, that it was intended to embrace all persons, who might, in any capacity, be
entitled to the money which is the object of the suit, whether,
as heir, legatee or cteditor, or as executor or administrator of
an heir; legatee or creditor, or as assignee of either of them,
and so en~itled to the sum sued for. And certainly the execu
tor or administrator of an heir might indorse a writ or a probatebond to recovet the share due to such heir, and yet the nameof the heir need not and cannot be indorsed after his death •
.lt must be that of his legal representative. And why not his
equitable representative or assignee? The plea therefore is bad,
as it only alleges that the writ is not indorsed in a manner
which the statute does not require.
But if the plea had been goo<l, denying that the writ had the
name of the person or persons, for whose use and benefit the
action was brought written thereon; still, the replication would
have been a good answer to it, because it denies it by affirming that the names of two persons arc written thereon; the one,
a creditor in interest, and the other an attorney in the original
action, as by the record of the indorsement appears, and prays
an inspection of it. The (;Xistence Qf ihis record IlOt being de0
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nied, the demurrer a<lmits it, and the facts appearing upon it•.
On inspecting it, we find that :McLellan is assignee of part of
the judgment recovered by Nathaniel .Martin against the executors of James Weeks aforesai<l, and that Charles S. Daveis was
the attorney in the above action, havi?g a lien for his foes contained in the judgment. Herc is an equitable interest in both,
which the laws ought to protect; and on this demurrer, the
fairness and consideration of the assignment and the lien are
not to be questioned. The action then ought to proceed, that
the sum which is due from the rxecutors may be recovered in
the name of the Judge of Probate for the use of those, who
have an equitable interest in it.
T¥e adjudge the plea in bar bad,
and the d~fcndants must answer over,

.c..ITTLE v. LIBBY.
To constitute a disseisin, the possc,.sion of the disseisor must have been ad..
verse to the title of the true owner, as well as open, notorious, and exclu-sive.
The parol declarations of a person in possession of land, arP, admissible t,)
shew the character and intent of such possession, notwithstanding the statute of frauds.

Tms was an action of trespass quare clausum fregit, and was
fried upon the general issue. The locus in quo contained thirtyfive acres, as to a smal! part of which the <lefendant pleaded that
it was his own soil and freehold, but no question of law arose
upon this part of the case. The whole lot, of which the locus
in quo was a part, contained originally one hundred and thirtyfive acres.
The plaintiff proved the act allegc<l as a trespass; and that
the whole lot, in the year 1780 was regularly conveyed to .Motes Little, whose son an<l heir he was ;--that the father made
his will, which was July approved June 4, 1798 whereby he
devised this lot, with other lands, to the plaintiff.
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The defendant proved that about thirty-seven years ago he
caused the whole lot to be run out, and the lines and corners
marked ;-that about a ye:ar after, he made a fence round
the lot, and removed his family upon it ;--that he had dwelt
there ever since, and had kept up and repaired the surrounding fences in the same manner as farmers generally do ;-cultivating and improving a part, and claiming the whole.
To rebut this testimony, the plaintiff proved that in the year
1804 the defendant tendered to him the sum at which the whole
lot had been appraised by commissioners, appointed for that
purpose, among others, by the Commonwealth ;-that in October
1809 the defendant purchased of the plaintiff one hundred
acres of the lot, including that end on which he dwelt and had
made hi. principal improvements ;-that he received a deed of
it, and had it surveyed by twG> successive surveyors, to his entire satisfaction. The plaintiff also proved by a witness that
they both went to the defendant's house in 1808, being then on
the business of ,examining the plaintiff's lands generally, in that
town ;--that on this occasion the defendant expressed his wish
to purchase of the plaintiff the 100 acres above mentioned;-1.hat the defendant a short time after, on several occasions, said
that he wished to purchase the residue of the lot ;--that six or
seven years ago he repeated the wish ;-that three years ago he
sai<l he did not own the lal!ld ;--that on another occasion the
witness, who was agent for the plaintiff, called on the defendant
:;or rent, which he did not then agree to pay, but said it would
<lo no harm to the plaintiff for him, the defendant, to improve
the lan<l ;-that about eighteen months since, the witness told
the defendant that he had heard he intended to hold the land
by possession, which the defendant distinctly disavowed, declarincr1> that he had no such intention ;--and that in 1808 and
1816 the defendant made similar declarations of hisiwish to purchase the land in dispute in this action, as soon as he should be
able so to do.
Upon this evidence the Judge who presided at the, trial ini,tructed the jury that the proof offered by the defendant seemed to establish the defence, by exhibiting those facts which.
have been considered as satisfactory evidence of a <lisseisin, if
not controlcd or cxphiincd by other testimony; and that, of
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course, it was necessary for them to inquire and decide whether the facts proved on the part of the plaintiff, did disprove or
control the evidence exhibited on the other side.
He then informed them that to constitute a Jisseisin, the possession of the occupant must be notorious, exclitsive, and adverse
to the title of the true owner ;--that the intention of the possession therefore was a subject of inquiry ;-that if the possessor
of land hold under the true owner, or in submission to his title,
it would not be a disseisin ;--that they must decide, from the
facts proved, whether the defendant thus held possession advrrse to the title of the plaintiff, or of Moses Dttle, or otherwise; and that they might gather his intention from all his
conduct and declarations which had been proved ;-that as he
hcid purchased the 100 acres, and had repeatedly expressed
his wish to purchase the 35 acres now in dispute, and disavowed all intention to hold or claim the lands by possession, they
were at liberty from these facts to draw their own conclusions
as to his intention in entering upon and occupying the lands in
question ;--that if they should believe that Moses Little was
disseised at the time of making his will, then nothing passed to
the plaintiff by the will, but as son and heir he took the land by
descent; and if he had entered into the land so descended,
and become legally possessed of it, then he might maintain
this action ;-that if at the time the plaintiff went to the dedefendant's house in 1 SOS, the defendant had held the land by
ciisseisin for twenty years next preceding, then he had a right
to keep the plaintiff out, irnd to forbid his entry into and possession of the land; but that the defendant might, if he were
inclined, give up the possf'ssion, and permit the plaintiff to enter and become possrs5cd ;---and that if they should be satisfird, from all the facts, that the dPfendant had ;:idmitted the
right and title of thr plaintiff; and voluntarily yielded up any
possessory title of his mm, then the possession of the plaintiff
was sufficirnt to maintain this action.
Under these instructions the jury returned a verdict for the
phii11tiff; and the foreman, being interrogated by. the Judge,
saiJ that thc jury were of opinion that neitbcr the testator nor.
the plaintiff had been dis8eised by the defendant. The questions of law aribing upon the facts in this case as reported by
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the Judge, were reserved, at the reqne:it of the defendant, for
the consideration of the whole Court.

Orr and Fessenden, for the defendant, now contended that,
upon the facts reported, the verdict ought to have been for the
defendant. 1. There was no entry of the testator or of the
plaintiff within twenty years after the first entry of the defendant; and so the plaintiff's right of entry was gone, and he was
driven to his possessory action. The parol evidence of the
defendant's declarations was inadmissible, as tending to defeat
a title acquired to lands, anJ therefore contrary to the statute
of frauds. It was enough that the defendant had the open and
visible possession more than twenty years, which gaye him an
interest in the lands,-no matter whether defeasiblc or not,-and
which could not be controled or defeated by mere parol. The
tender in 1804 could have no effect, being at best but an offer
of compromise. Jackson 'V, Cary, 16 Johns. 302. .11.tkyns -v.
Horde, 1 Burr. 119. Fisher 'V, Prosser, Cowp, 217. Shaw 'V,
Barber, Cro. El. 830.-2. Nothing passed to the plaintiff by:the
devise, so as to enable him to maintain an action without entry;
the ancestor not being seised. Wells i,, Prince, 4 Mass. 64-67.
Had the testator or the plaintiff conveyed the land to a stranger, the grantee must have brought a writ of entry in the name
of his grantor.-3. If the defendant did not hold adverse to
the plaintiff, he must be considered as his tenant at will ;-in
which case trespass will not lie till after half a year's notice to
quit. A tenancy at will is to be treated as a tenancy from
year to year; and the strongest case for the plaintiff which
can be made out from the evidence is, that the defendant was
in possession by his consent. Flower 'V, Darby, 1 D. ~ E. 159.
2 Bl. Com. 146-7. Clayton -v. Blakey, 8 D. ~ E. 3. Ward -v.
Willingale, 1 H. Bl. 311. If any action would lie against the
<lefendant, without notice, the remedy should have been in case,
and not in trespass.-4, The deed of 100 acres does not estop
the defend ant from claiming title by possession to the residue
of the lot. If one take a lease of his own land, he is estopped
only during the term. Co. Lit. 47. b.--As to the finding of the
jury that the defendant's possession of the land did not amount
to a disscisin of the plaintiff,-this, they contended, was not
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within their province.- to-rde1ermine. Dissei5in is a legal result
from certain facts, and the jury should have been insti·ucte«J
by the Court whether the facts proved constituted a <lisseisin
or not. It was wholly a question of law.
Longfellow, for the plaintiff~ said that the rule of the cases
cited upon the statute of fr::mds was, that the verbal declarations of a person having an interest in lands cannot he received
to transfer that interest to another. It was never held that the
declarations of a party in possession could not be received
to shew the character of his occupancy. The jury were
rightly instructed that to constitute a disseisin the possession must
be adverse, as well as open and visible; and the principal question before them was, whether the possession of the defendant
was of that description or not. 'fhc defendant himself best
knew his own motives and intentions, and the relation in which
he stood to the owner of the land; and his own declarations
afforded the best possible exp:lanation of his acts, which might
or might not constitute a disscisin, according as he intended
them at the time.
If then, the possession of :the defendant was not adverse,
the an.:estot· was seise<l at the time of making his will,' and no
entry by the devisee was necessary; the possession, in law,
following the right, which dcscen<led to the plaintiff: But he
did in fact enter in 1804, and also in 180fl when he conveyed
the 100 acres.
The possession of the defendant was not a tenancy n t will:
but was rather a possession as servant of the plaintiff, or at
most, a holding by sufferance. Co. Lit. 57. a. But if a tenant at will, he was not entitled to notice to quit, for such is not
the common law either of England or this country. Jt depends
wholly on statute. And if it were otherwise, yet here he is a
trespasser for cutting trees, which is the act alleged in the writ
aud round by the jury. 3 Cruise's Digest, 55'1. 9 Rep. 106. a.
5 Crvise's Digest, 321, Smith v. Burtis, 6 Johns. 197. Com,,,nz,wllh v. Dudley, 10 Jl,fass. 403. Propr's Ken. Purchase v.
nnger, 4 Mass. 416. Boston Mill Corp, 'V, Bulfinch, 6 Mass,
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The facts in this case present the defendant as having been
for a long period in possession of the plaintiff's land ; but at
the same time as having for many years past disclaimed all
pretence of title or claim to it; and expressly disavowing
any intention of considering his possession as adverse to the
rights of the plaintift:--In such circumstances, nothing but an
unbending pt·inciple of law ought to defeat the present action,
and turn him round to another remedy; yet if such a principle, though purely of technical law, should be found applicable
to the case, it must of course have its operation.-We will examine and see if such be the fact.
It is not necessary to give any other definition of disseisin
than was given to the jury. To constitute a disseisin, the person claiming to have gained a title by disseisin must prove that
his possession must not only have continued a sufficient length
of time, but must also have been open, notorious, exclusive and
adverse.--The evidence upon this point having been all laid
before the jury, they have decided that neither Noses Little nor
the plaintiff was ever disseised of the land in question. This
f~ct being thus settled, the next inquiry is, whether there is any
legal objection against maintaining the present action. In the
case of Wells v. Prince, 4 JV/ass. 64. it was decided that, upon
the death of a devisor, dying seisecl, the devisee becomes seised
without an actual entry, where the lands are vacant and without
an occupant, or ia possession of a stranger under or acknowledging the title of the devisee. There are numerous facts in this
case shewing the acknowledgment of the plaintiff's title by the
defendant; and therefore an entry by the plaintiff in form,
before commencing the action was unnecessary, as he was
seised before such entry under the devise in his father's will.
But even if this point admitted of any doubt, there was proof
submitted to the cimsideration of the jury tending to shew that
the defendant had yielded up to the plaintiff all possessory
title, if he had any; and part of the instruction of the Judge to
the jury was, that if they believed such proof, it might furnish
evidence of what was in law an actual entry; and on that
ground they might find for the plaintiff. Their verdict shews
they did believe the evidence and find the fact. The plaintiff
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therefore, being seised of the lands, and the acts of the defend~
ant not amounting to a disseisin, they must be considered as no
more than successive acts of trespass committed on the plaintiff's
land. Such is the principle even where there has been a dis-,
seisin, which has afterwards been purged by an entry. Thus
if .11.. six years ago disseised B., B. may recover in an action
of trespass for the first wrongful act which constituted the commencement of the disseisin ; but during its continuance B. can
maintain no such action for .!l's intermediate acts. But B. may
enter and put an end to the disseisin; and may then maintain
an action of trespass and recover of ./l; damages for all those
intermediate wrongful acts; the entry of B. in such case
having a retrospective operation, and giving B. the same rights
during the whole period, as though he had not been disseised;
In the case before us, the testator was never disseised ;-and
the plaintiff was never disscised ; therefore no special entry
was necessary to give the right of action.
But it has been urged that from the facts reported the Court
must consider Libby as the tenant at will of the plaintiff; and
therefore, as no notice to quit was given, an action of trespass
will not lie against him. The relation of landlord and tenant
is always created by contract, either express or implied. It
cannot exist without such contract.--What is the evidence of
such contract and tenancy in the present case? On a certai11
occasion-the time not particularly mentioned--the defendant
was called on by the plaintiff's attorney to pay some rent for
the use of the land. The defendant made no agreement to pay
any; but said it would do no injury to the plaintiff for him
(the defendant) to improve the land; and we hear of no re~
ply or assent to this observation. On another occasion, he
denied that he did improve it;; which might be consistent with
his occasionally depasturing it.-Here, then, is no express cone
tract for the tPnancy supposed.-From what facts then is the
contract tc., be implied? A year and a half sinc::c, the plaintiff's
attorney and the defendant are found conversing about the
character of the defendant's possession ; and he distinctly dis-avowing the intention, which had been imputed to him, of in~
tending to hold the lands by possession.-Does this conversatio11
recognize any such relation as is supposed? Docs it not clear!;\'
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shew that neither party had any such idea ? Does not the
plea of soil and freehold, which the defendant has filed, shew
that he claimed at last to hold the land by his possession, notwithstanding his repeated declarations to the contrary and propositions to purchase ?-The case furnishes nothing but some
uncertain and ambiguous facts relating to this point, from which
the defendant's counsel have infe·rred the relation of landlord
and tenant. But the present defence is not of such a character
as to claim from the Court any solicitude to draw conclusions
aga,inst the support of the action from doubtful circumstances;
and infer a tenancy to defeat it, from acts and expressions which
may, with perfect consistency, receive a different construction.
On the whole, we perceive no reason for sustaining the motion for a new trial ; and there must be
Judgment on the verdict.

¼ATTWOOD,

PLAINTIFF IN ERROR,

v. CLARK.

·what is reasonable time within which an act is to be performed, when a con.tract is silent on the subject, is a question of law.

1N a writ of error to the Court of Common Pleas, the case
appeared to be thus:
It was an action of assumpsit by Clark against Attwood, and
was tried upon the general issue. It appeared that the contract was made at Portland, May 27, 1818, concerning a crate
of crockery ware sold on credit· by Attwood to Clark the original plaintiff, the terms of which were-that the crate was an
assorted crate, which had not been repacked since its importation ;-that a discount of fiv~ per cent. was made from the
price,-that the plaintiff was to take it home to his store in
T'M-rner, and on opening it, was to make an account or minute or
memorandum of what should be found broken ;--and that the
defendant should pay the plaintiff for all the ware which
should be found broken, over and above the amount of the five
VOL. n.
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prr cent. deducted at the sale. Nothing was said concerning
the time when the plaintiff should furnish the defendant with
the memorandum of the broken ware.
It also appeared that on opening the crate at Turner about
one fourth part of the ware was found 1roken. The plaintiff
marked the quantity broken on the margin of the invoice or
bill of parcels which he received from Attwood, against each
respective kind of ware; which bill was prnduced at the trial.
This bill thus. ma,rked the plaintiff in .May 1819 delivered to
a person resident in the same town with himself, and who, was
also a trader and had originally introduced him as a customer
to Jlttwood, and witnessed the bargain, to present to him for
justment according to the original contract ;:-but the witrwss
<lid not find him at his store, neither at that time, nor at the
several times at which he afterwards called, during two years
in which he kept the bill ;-nor clid the witness leave any message at the store of the defendant relating to the bill, but after
about two years he returned it to the plaintiff.
The plaintiff also proved that fo .!l.ugHst 1822 he handed the
same bill to another witness, requesting him to present it to the
defendant and demand payment of the sum marked thereon as
the amount of the broken ware; which the witness did,-telling the defendant that t.he demand was for the broken crockery mentioned on the bill, and that the plaintiff was willing
he should t:--ike the bill and P.xarnin~ it for himself, and make a
new calculation if he was dissatisfied with that already made;
---to which the defendant replied--'' how do J know but it was
broken by running against a tree or a shed ?"--but said nothing
as to the lateness of the demand.
The Judge who tried the cause in the Court below left it to
the jury to decide, as a question of fact, ,vhether it was a part
of the contract that the plaintiff should furnish the defendant
with an account or memorandum within a reasonable and con..
venient time; and if it was, then a reasonabic time .had elapsed
before the dcm,:rn.<l ;-but if they believed that it was not a part
of the contract that noL:ce shoulJ be given within a convenient
time, then they might return a verdict for the plaintiff, in case
they should als0 find that the figures in the margin of the bill
were such a memorandum as, within the meaning of the contract~
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the plaintiff was bound to have made. The jury found for the
plaintiff; and the defendant thereupon fileJ exceptions at common law to the opinion of the Judg€.
The errors assigned were, in substance, that the questions
left to the decision of the jury were questions of law, whi€h
ought, therefore, to have been settled by the Court. Plea in
Httllo est erratum.
Fessenden and Deblois, for the plaintiff in error.
The time in which the contract of Attwood was to be performed not having been fixed by the parties, the omission is
supplic<l by the rule of law, that it is to be done in reasonable
and convenient time. 1 Comyn on Contr. 3, 4.
1 Corn. Dig.
Assumpsit, a. 3, 4. 1 Rol• ./J.br. 14. l• .50. It is a case, in which
the jury are to receive th.is part of the contract from the bench,
as a matter of iaw, instead of being left to find it as a question
of fact. Tucker -v • .Nlaxwell, 11 .Mass. 143. Thompson -v. Ketcham, 8 Johns. 189. And it stands on the same principle with indorsed notes and bills of exchange, where the time of demand
and notice is regulated wholly by legal intendment, when it is
not otherwise settled by the parties themselves. Hussey -v.
Freeman, 10 .Mass. 84. 1 D. 4r E. 167. Chiuy on bills., 164,
197--9. Freeman v. Haskin, 2 Caines, 369. 6 East, 3--16.
Tidd's Pr. 388. 4 Com. Dig. Pleader, c. 74. 16 Vin • .11.br. tit..
Notice 5.
The promise of Attwood was also dependent on the previous
condition, that Clark should furnish him with a memorandum or
account within a reasonable time. Until thus furnished, it was
not possible for him to know what he was bound to pay. The
time for performance of this part of the contract, on the part
of Clark, not having been fixed by the parties, was also limited
by the law to a reasonable and convenient time. 1 Selwyn'e
N. P. 94, 95. Ranay -v. Jllexander, Yelv. 76. And until such
an account was taken and presented to .!lttwood, he was not liable to pay; nor did the statute of limitations begin to operate
upon the contract till that time; because then, and not before,
did the right of action against him accrue. Thorpe -v. Thorpe,
1 Salk. 171. Johnson v. Read, 9 .Mass. 78. Wilson v. Clements,
3 Mass. 1.-Now the lapse of four ycan;, before the bill ap~

252

ClTMBERLAND,
Attwood r. Clark.

pears to have been presented to .llttwood, was an unreasonable
delay; and to sanction it would impose on the transactions of
merchants, and especially on commission.. business, a degree of
uncertainty and delay, in its consequences most embarrassing.
Nor was the demand made in August 1822 in itself such as
the original defendant ought to be bound by. The witness
who made it was not furnished by Clark with any explanation
of the paper; and the memorandum on the face of it was not
intelligible, nor was it signed by Clarie. It being a special con ..
fidence reposed in Clark, a personal notice by himself was indis~
pensable.

Greenleaf and W. K. Porter, for the defendant in error.
The questions whether, by any express contract, Attwood
engaged to pay money in any event to Clark,-and whether
the memorandum exhibited was such as the parties intended,
-were matters of fact, to be found by the jury. .Another
question was, whether the partie,s themselves fixed any time
within which this memorandum was to be exhibited,--and if
any, then ;vhat time? This also was a question of fact. It
might have been expressly agreed by Attwood that he would pay
whenever, sooner or later, it should be demanded ;-like the
case of a note made payable on demand. And the jury had
good ground to believe this from the evidence of the witness
who tebtified that when he presented the memorandum and de.,
mande<l payment, Attwood did not object that it was too late;-thus plainly admitting that the demand was not out of season.
Having given one reason why he refused payment--specifying
the supposed cause of the <lamage,--it is a legal conclusion that
no other existed. If it did, he waived it,
If no time was limited by the parties for the exhibition of
the memorandum, then the only remaining question was, when
the plaintiff ought to have exhibited it ?--and this was in ef~
feet decided by the Judge. The obvious meaning and import
of his language to the jury was.,-tlrnt if they should find that
no tirae was expressly limited by the parties for the delivery of
the memorandum, but that it was left to the legal perz'.od of reasonable and convenient time, then that period had elapsed, He
eviJentiy advnted to the term "reasonable and convenient
time," as a trrm well known and defined in the law; and such
is the substance of his language to the jury.

MAY TERM, 1823.
Attwood v. Clark.

The object sought by the plaintiff in error is to deprive the
defendant of a verdict well founded in equity and justice. The
case of Wilkinson v. Payne, 4 D. ~ E. 468. shews how far the
Court will go to support a verdict found for the plaintiff upon
a presumption even contrary to evidence, where they were satisfied that he was entitled, in conscience, to recover. See also
Booden t•. Ellis, 7 .Mass. 507. Goodrich v. Walker, 1 Johns. Ca.
250.
MELLEN C. J. at the succeeding November term delivered
the opinion of the Court.
The statement of a few plain propositions and principles will
simplify the cause and lead to an easy decision.
If the contract on which the original action is founded had
been in writing, and no time had been mentioned within which
the account or memorandum of broken ware was to have been
furnished by Clark to Attwood, the law would have supplied
what the parties had omitted ; or rather would have decided
1-Vhen the memorandum should have been furnished; i. e. in a
reasonable time. In such a case the question of time would be
purely a matter of legal construction. We need not cite authorities in support of this position.
The contract on which the action is founded is a parol contract ;--and it appears on the exceptions that the only witness
l)y whom it was proved, and by whom all the terms were distinctly stated, was introduced by the original plaintiff; and he
testified also that nothing was said "about the time when the
"plaintiff should furnish the deft::ndant with the account, min,, ute or memorandum afore.said."
It then appears, that as to this particular, there was no contract
between the parties, made and expressed by them.
The contract thus made and undisputed as to its terms,
stands on the same foundation, in point of construction, as
though it had been reduced to writing; and the law must com•
plete it in the same manner, by deciding as to the time within
which the memorandum of broken ware was to have been
furnished; viz. it was to have been within a reasonable time.
What is a reasonable time, within which an act is to be per~
formed, when a contra.ct is silent on the subject, is a question qf
law.
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The Judge instructed the jury that, if they believed it was
no part of the contract that notice should be given within a
reasonable time, they might return a verdict for the p]aintiff.
He also instructed the jury that a reasonable time had
elapsed before the demand of payment.
Now as it appears by the exceptions that no time was mena
tioned in the contract, ·within which the memorandum was to be
furnished, the law fixed the time, as we have before stated, viz.
a reasonable time; and such time had elapse<l before demand
made, according to the Judge's opinion ;-there was, therefore,
nothing as to this point for the jury to decide; the contract as
proved was not denied; and no fact existed from which they
would have had a right to presume that the time for furnishing
the rnemoranuum did form a part of the contract.
Such then being the contr?ct, the question as to reasonable
time being a question of construction for the Court as matter
of law; as in cases of demand and notice in actions against
indorsers of promissory notes; and such being the opinion of
the Judge as to reasonable time; we think his instructions to
the jury on this point were incorrect, because he informed them
that they might find a verdict for the plaintiff if they believed-what they could not help believing and were not at liberty to
disbelieve upon the evidence--t.hat it was not a part of the contract that notice should be given within a reasonable or convenient time. The very circumstance thus mentioned shows
that the jury had nothing to decide on this point. If reasonable
time did form a put of the contract, then the Judge stated that
notice was not given within such reasonable time. If it did not
form a part of the contract, the jury had no concern with the
question. It was the business of the Court exclusively, to give
a legal construction to the contract on that head, and thus complete the contract by annexing what the law implied, viz. that
the memorandum should have been furnished and the demand
made on Attwood within a reasonable time. Had he done this,
the principle of law which he clearly stated to the jury, would
have led him further to instruct them that on the facts disc]osed,
and on legal principles, the action was not maintainable. On
this ground, we think the judgment is erroneous; and being
satisfied on this pr>int! it is not necessary for us to pay any par~
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ticular attention to or hers, or to tb.e arguments which have been
urged relating to them. The inquiry whether there was a
waiver of objections on account of the delay to furnish the
memorandum, seems not to have been submitted to the jury's
consideration.
The judgment is reversed; and a new trial may be had at
the bar of this Court.

FROTHINGHAM v. DUTTON & ALS.
PRACTICE.-The defendant, in an action in the Court of Common Pleas of
which it hae not final jurisdiction, is not bound to disclose the matter of his
defence, but is entitled to have a verdict returned, and to appeal.
The power of the Court, in an action of which it has final jurisdiction, to order the entry of a default, is derived from the consent of the party.

Tms was assumpsit by the plaintiff as indorsec of a note of
hand for three thousand dollars, against the defendants as
makers ; to which they pleaded the general issue. The cause
being called for, trial in the Court of Common Pleas, the Court,
on motion of the counsel for the plaintiff, called on. the counsel
for the defendants to state whether they had any substantial
defence to the action. He thereupon stated that he had re"
cently received a letter from one of the defendants, instructing
him to appear and answer to the action, and if judgment should
be rendered against them, to enter an appeal to the Supreme
Judicial Court; but that the. letter did not contain the dcvelopement of any grnund of defence to the action, other than to
put it to the jury and appeal. The Court then demanded of
the defendan~s' counsel if he believed that his clients had any
substantial defence to the action,-to which the counsel declined to answer ;-observing that he had no means of knowing,
except from the letter, from the tenor of which he said it might
reasonably be inferred that they had a substantial defence.
The Court thereupon ordered the defendants to be called,
which being done, their counsel persisted to answer in theitbehalf, and claimed for them the right to a trial by the jury.
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But the Court refused to permit them to answer, ar.d to put the
cause to the jury to be tried; and ordered the clerk to enter
on the record that the defendants did not appear but made default; which the clerk entered accor<lingly. The cause came
to this Court upon summary exceptions to the proceedings in
the Cob.rt below, filed by the defendants pursuant to the statute.

Fessenden and Deblois, for the plaintiff.
Greenleaf, for the defendants.
MELLEN

C. J. delivered the opinion of the Court.

As no issue was jo'ined in the Court of Common Pleas, the
defendants could not by law appeal to this Court. Their only
remedy was by exceptions in the manner pninted out by Stat.
1822. ch. 193. sec. 5.; and this remedy has been pursued. The
Court below directed a default to be recorded, althougJ..i the de~
fondants appeared by their attorney--had pleaded the general
issue--answered when they were called, and claimed a trial
by jury. Under these circumstances we are of opinion that
the defendants ought not to have been defaulted. They had a
constitutional right to a verdict of the jury, and to call on the
plaintiff to prove; before them, the demand on which he foundn
ed his action. They had also a legal right, if a verdict had
been returned, and judgment entered against them; to bring
their cause to this Court by way of appeal, and have anothe1;
trial here, if they so inclined. We are therefore of opinion
that the default must be set aside, and the cause stand for trial
at the bar of this Court.
We have no doubt, from the facts of the case, that the course
pursued in the Court of Common Pleas was considered as fully
justified by a usage and mode of proceeding in this Court, with
respect to actions in which the counsel for the defendant, when
called on by the Court, cannot say he has been instructed to
make a defence, or that he believes there is one. Where
counsel cannot state this, the Court have conside~ed that there
could not, in any probability, be an intention to defend the action. Relying on professional integrity and candour, the Court
ask the questions; and when they cannot be answered in the
affirmative, the same integrity and candour are considered a:a
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dictating silence on the part of the counsel ; and this silence is
deemed an acquiesence in the opinion of the Court, and in the
default which they order. We do not say ,that this course
would be pursued where the defendant's counsel insists on a
trial, files his plea; and claims a verdict.
But though ·we have adopted the course just mentioned, in
this Court of final jurisdiction; the same reasons do not exist
for it in the Court of Common Pleas, in those actions which
by law may be brought to this Court by appeal. A defendant
may have a good defence? btit irn1y choose to withhold the
knowledge of it from the plaintiff, till tried on the appeal ;-or
he may not be prepared,--or not have given such explicit in;.
structions to his counsel as to enable h1m to disclose the merits
of his defence~ But it is to be presumed that no gentlE-'man of
the profession, in either Court, will_ ever attempt to mislead
them by appearances merely, if he knows or verily believe:;
that there is no reality; comporting with such appearanc~.,

roTTER,

JUDGE,

&c. v. WEBB & Att

Adecree of the Judge of Probate, not appealed from, in a matter of which~has jurisdiction, is conclusive upon all persons.

1n a it-ire facias brought to have further execution of a judgment rendered
upon a Probite bond, for the amount of a dividend decreed s1nce the judg~eny a p1ea by the sureties in the bond that the decree w~s obtained by
fraud and collusion; without naming the parties to the fr::1.ud, was held bad~

Tms was a scire Jacias on a judgment of this Court at .May
term 1814, for ten thousand dollars, being the penalty of a
bond given by Joshua Webb and Susanna Webb as administrators
on the estate__o( Jonathan Webb, the other defendants being their
· sureties. In the writ it was recited that, at a Probate Court on
the fourth Wednesday of April 1819, a further dividend of the
sum of $5250 was decreed by li1c Judge to be made among
the heirs of the deceased, being part of the balance of an ac.;
.£ount then settled by Joshua Wi;bb as sole administrator, o{
which five hundred dollars was decrerd to be paid to Samuel D.
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Pike and .Mary his wife, in her right, and for which sum this
suit was brought to obtain execution, in their behalf.
Joshua Webb entered no appearance to the action. Susanna1
with her husband, she having become a feme covert since the
rendition of the judgment in 1814, appeared,c and with the
other defendants pleaded1. That there was no such decree; which was traversed,
with a profert of the record, and issue taken thereon.
2. In bar of further execution-that in the last account of
sai<l Joshua Webb, on which the decree was founded, there
were errors and mistakes, he being charged with rents of
real estate for which he was not chargeable as administrator; and with sundry notes of hand and jbills of exchange
as due from himself to the deceased, for which his sureties
were not liable.
To this the plaintiff <leinurred, assigning for cause--1. duplicity, ia alleging divers errors and sums for which the administrator was not chargeable, and other sums for which his sureties were not chargeable, without any averment that the administrator was not liable for these last sums ;-2. because pleaded
by the ad:ninistrator and his sureties jointly, whereas if good
at all, it was good for the sureties only ;--3. because double 7
informal, &c.
3. In bar of execution beyond the sum of $291,12, because
the sureties in the bond had paid to heirs and creditors, and for
charges of administration, the whole penalty except that sum.
To this the plaintiff demurred, alleging for cause, that it
shewed nO' payment of intere!:it beyond the penalty of the
bond, nor denied that any was due ;--and that it did not
answer the whole declaration; and was informal, &c.
4. In bar of further execution, because in the account on
which the decree was founded, Joshua Webb was charged erroneously with large sums which were not due from him, and for
which his sureties were not liable.
To this the plaintiff <lemurred--assigning the causes stated
in the demurrer to the second plea.
5. In bar of further execution, because, in the account
on which the decree was founded, Joshua Webb was fraudulent1y
charg~d with divers sums of money not due from him to the
estate, and for which his sureties were not liable.
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To this also the plaintiff demurred, alleging, among other
causes, that it contained no averment, that said Joshua was
charged by the fraud or collusion of any heir, legatee, or creditor of the deceased, nor of any other person but himself.

Hopkins and Anderson, in support of the demurrers, argued-1. that the decree of the Judge of Probate, having been made

after public notice, upon a matter within his exclusive jurisdic~
tion, and not appealed from, nor reversed, was now conclusive
and binding upon all persons. Hunt v. Hapgood, 4 Mass. 117.
Sumner v. Parker, 7 Mass. 83. Smith v. Rice, 11 ft'lass. 507.-2. that the tilird plea was bad, because it admitted a part of
the debt to be due ;--Fitzgerald v. Hart, 4 Mass. 429; and be:cause it does not allege payment of interest on the judgment;-Powel on Mortg. 405. 1100.-3. that the fifth plea was bad in
not naming the parties to the alleged fraud.

Longfellow and Greenleaf, for the defendants, observed that
the case of the sureties presented a strong claim in equity; the
administrator being insolvent, and having, without their knowledge, settled an account and obtained a decree distributing a
large sum, partly to himself as an heir, on items of account for
the most part not. chargeable to an administrator. They urged
also that as the record now shewed the marriage of the feme
administratrix since the. rendition of judgment, the bond ought
to be considered as thenceforth inoperative, and the sureties
released) the marriage being a repeal, pro tanto, of the administration ;--and they likened it to the case of a bond given for
the fidelity of a clerk to a mercantile house, which is void upon
any change of partners in the firm. Upon the matter of the
pleas they argued--1. That the decree was not conclusive, it
being against the administrator alone. The sureties were not
parties nor privies to it. Had the bond been sued against the
principal alone, zmd judgment had thereon, this judgment would
not bar the sureties in another action against them at common law on the same bond ;-a fnrtiori th€ decree is no bar
here. Kip v. Bridgham, 6 Johns. 158. Fowler v. Collins, 2
Root, 231. Pnke's Ev. 38.--2. That the demurrer admitting
the payment of the money alleged in the third plea, it is good
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eviden~e on a hearing in chancery, if not a good bar as plead~
ed.--3. That the allegation of fraud was well pleaded. If it
was the fraud of the a<lmini8tJrator himsrlf, it was enough to
invalidate the decree as to the sureties, and all others whom it
injured. The plea alleges the existence of a vitiating it1gre~
dient, which, not being traversed, must be takrn still to exist in
the decree, and to render it void. It was as easily traversable
~s if the party contriving it had been farticularly named.
C. J. delivered the opinion of the Court a5 follows~
Several objections are made to each of the pleas in bar.The second plea is founded on an alleged mistak~ iu the pro=
bate-account settled by Joshua Webb, one of the administrators,
by means of which he was made chargeable for a much larger
amount th~n was actually due.-The rrnswer to this is, that an
appeal should have been claimed from the decree of the Judge of
frobate, to this Court, as the Supreme Co_urt of Probate.--As
none was claimed, the decree passed by that Court on that oc~
casion i5 in fo 11 f9rc~--and this ~ourt, sitting as a Court of
common law, cannot examine it, ~r the accounts on which it
is founded. This plea is therefore bad~
As to the third plea, were there no other objection against it
it is bad, as it admits a forfeiture of the bond at law;because the avermcnt in ~t is, that the sureti~s have paid away
{o heirs and creditors the sum of nine thousand, seven hundred
and eight dollars and eighty-eight cents, being the whole pen~
alty of the bond excepting the sum of two hundred and ninety~
one dollars and twelve cents.---As the sureties are answerable
to the extent of the penalty at Ieast 1 the fact pleaded, if true,
can only be good by way 9f dffence in chancc1·y.
The fourth plea is bad for the same reasons that we have
pronounced th~ second to be so.
; The averment in the fifth -plea is, that in the account settled
in the P1;obate Court by Joshua Webb, one of the administfators,
on which the decree was pas.sed!, he W8S "fraudulently and col" lusively charged with divers ~.ums 9f inoncy, of great amount,
~, ,,,.iz.-to the amount of ten thousand dollars, which were no~
'' due from said Joshua to said e:3tatc ;" and for which his sure
'ties" are not liable."--But there is nothing in this plea whi~~
MELLEN
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implicates any one in particular in the alleged fraud and collusion ; certainly nothing shewing pf leading us to suspect that
the Judge of Probate, or any person or persons for whose use
and benefit this action is coinmenccd and prosecuted, were par-:ties to the fraud. There are other defects in the plea which it
is unnecessary to examine. This therefore must share the fate
pf the three preceding pleas.

'

Ple,as in bm· adjudged insirflicient.

COBB & AL. v. LITTLE.
'Where the promissee in a negotiable note, payable in six months, !).Old it, hav./jng made and signed this indorsement on it-" I guaranty the payment of
the within note in six montbs''-this was holden to be an absolute and orig=
.inal uadertaking, by which it was the duty of the guarantor to see that the
maker paid the money within the time specified,-or to take notice of h~
neglect and pay it l}imself.
lf an action against the maker of a note be brought in the name of one -0nly
of two joint indorsees, and judgment be had therein; they are not thereby
e:stopped to maintain ajoint a~t~on against the indorser, as guarantor of the
~ame note.

Tms was an action of assumpsit on a promissory note, made
by one Thornas Crague, April 30, 18)7, payable to the defend"'.
ant or his order in six months; on the bac){ of which was written as follows;-" I guaranty the payment of the within note
., in six months. Thomas Little! . June 3, 1817." to which were
added by .Mr. Kinsman, one of the plaintiffs, these words~, to Matthew Cobb and .Nathan Kh1sman."
The plaintiffs, at the trial in the Court below, after produc•
ing the note, called a witness, who testified that on the third
<lay of June 1817, he was present when the defendant contract•
fd with Mr. Kinsman for the purchase of certain real estate in

Windham, which the witne~s had previously mortgaged to
Kinsman and Cobb ;-that the note in question, with another
against Crague of the same date and tenor, but payable in three
months, were among others delivered by Little to Kinsman in
part paym~nt for the real estate ;-tha~ he saw the <lefenda~t
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sign the guaranty on the back of the notes against Crague, and
heard him say they were good, and that he would guaranty the
payment of them at all events ;--that the witness then execut~
ed a deed of the land to the defendant at Cobb and Kinsman's
request ;-and that a small sum remaining, over and above the
amount due on the mortgage, in the hands of Mr. Kinsman, was
by him paid over to the witness.
The plaintiffs also proved that they sued Crague, in the name
of .Matthew Cobb alone, for payment of the note in question
in April 1619, and recovered judgment in November following;
and that though a small sum was collected of him by another
crP.ditor in the course of that year, yet he was unable to pay
this judgment, and discharged himself from prison by taking
the poor debtor's oath. They also proved by Crague that he
was sued in Novemher 1817 on the other note, which was payable in three months, of which fact he gave the defendant immediate notice ; and that he paid the judgment recovered in this
last suit after the issuing of execution thereon.
The defendant proved that in the years 1817 and 1818
Crague was possessed of sufficient visible property to pay his
debts, and that large debts were collected of him during that
period ; but that no demand of payment was made of him till
he was sued in the year 1819 as above mentioned. And no
<lemand appeared to have been made on Little, or notice given
to him that the note was unpaid, till after Crague had taken the
benefit of the poor debtor's oath.
Upon this evidence the Judge in the Court below instructed
the jury that the facts constituted no defence to the action, and
accordingly they found for the plaintiffs, to which the defendQ
ant filed exceptions pursuant to the statute.

Frost and Fessenden, for the defendant, contended--1. that
the plaintiffs were guilty of gross negligence, which exonerated
the defendant. The very nature of guaranty, which is a collateral undertaking, implies something to be done by the holder
of the note; which is, to use, with all diligence, the legal means
to collect it ;-and to suffer a long period to elapse without enforcing payment is in effect saying that the holder will look to
the debtor alone. ~~!oakly v. Rlggs, 19 Johns. 69. Bank of N~
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York v. Livingston, 2 Johns. Ca. 409. Stafford v. Low, 16 Johns.
Beekman v. Hale, 17 Johns. 134. Tilghman v. Wheeler, 17
Johns. 326. Warrington v. Furber, 8 East. 240. Phillips v •
.11.stling, 2 Taunt. 206. Joslyn v • .fl.mes, 3 Mass. 27 4.-2. That
67.

the note having been sued against the maker in the name of

Cobb alone, the plaintiffs are estopped from claiming it as their
joint property, the case finding no new facts to change the original contract. 4 Com. Dig. tit. Estoppel .fl.. B. Bull. N. P. 170.
Commonwealth v. The Pejepscot proprietors, 10 Mass. 155. Tyler
v. Binney, 7 Mass. 4 79.

Emety and Kinsman, for the plaintiffs, said that the defendant
here had made himself responsible at all events, thus placing
himself in the situation of a surety to Crague, and therefore the
doctrine of laches did not apply. It was the <luty of the defendant to have paid the note at the end of six months according to his stipulation. Had he done this, he might have protected himself against the loss of which he now complains, and
which is imputable to himself alone,--Upham v. Prince, 1 t Mass.
14.--As to the estoppel-the doctrine advanced is applicable
only to real estate ;-and if it was pertinent to this case, the
fact of Mr. Kinsman's not having been a party to the guaranty, if true, should have been shewn in abatement.

MELLEN

C. J. delivered the opinion of the Court.

One objection to the plaintiff's right of recovery is, that Cobb
alone commenced the action on this note against Cragu,e the
promisor, and obtained judgment against him; and that therefore they are now es topped to aver that the property of the
note is in both the plaintiffs.
As the defendant in this action is not bound by that judgment, he cannot avail himself of it by way of estoppel, as
against the plaintiffs. See Phil. Evid.. 249. and cases cited.
Besides, in the action against Crague, Cobb declared that the
note was indorsed to him ; and being a blank indorsement, it
might be alleged to have been indorsed to a person to whom
Cobb had transferred it by delivery. For convenience he might
sue in his own name only, as indorsee, though he was not the
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sole owner. And it may be further observed, that there is
pro~f in the case of a joint interest in the two plaintiff's in
this action, and no objection was made to its admission. There
is nothing of the nature of an estoppel, according to the legal
import of the term, applicable in this case. And we think this
objection cannot pr0vail.
Another objection is, that the defendant is discharged from
the obligation of his guaranty, by the negligence of the plain~
tiffs in not collecting the amount of Crague; it appearing that
the suit against him was not commenced, till about eighteen
months after the note becanie due; during which time Crague
was sol vent, and possessed of sufficient visible property. It
is understood that the defendant and Crague hoth live in the
same town; and the pecuniary circumstances of the latter must
have been known to him, more easily than to the plaintiffs, who
teside in Portland; and as it docs not appear that the defend~
ant had any doubts of the solvency of Crague before, or at the
time Cobb comrhenced his action against him, and if he had,
that he communicated them to him, so as to put him on his
guard to secure the demand, or intimated a wish to have Crague
sued for the money, we do not perceive that the plaintiffs
have been guilty of such neg!igence as to have lost their rernQ
edy against the defendant.
But we think there is another gro'und on which the action is
sustainable. The guaranty, in its terms, is absolute, that the
note should be paid in six months. Sometimes a guaranty is
conditional, as in the case of Tyler v. Binny, 7 Mass. 4 79 ;
sometimes absolute, as in the case before mr, and in Bank of
New York, v. Livingston, cited by the defendant's counsele
Parties make this species of contract, like all others, on such
terms as they choose. But it is contended that where a guarc
anty is absolute in its ierms, still it is incumbent on the creditor
fo use all due diligence to obtain payment of the original debt:
or, or he will lose the benefit of it. No cases have been cited
to establish this position, and the question is, why a person
should not be bound as effectually and as Io·ng upon an absq.
lute guaranty, as upon any other abe0lute promise, (unless perhaps, jn case of Jraitd or very gross negligence on the part of
bjm to whom it is given;) and why the court should attach . :-•
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tacit condition in one ca$e, and not in the other, when in both
the written engagement is absolute. In Hunt v. Adams, 6 Mass.
519, the guaranty or promise relied on was in these words ;
"I acknowledge myself to be holden as surety for the payment of the above -note." The note had been signed by Chap•
. lin. Parsons C. J. in delivering the opinion of the Court
says, ,~Weare satisfied th&t the defendant is answerable as
"an origim1l promisor, and not merely on the contingency
" of Chaplin's failing to pay. However, it was in evidence
"that when the note was delivered to Bennett, he and Chaplin
·" considered the defendant as holden for the payment, on the
" condition that Chaplin could not pay. It would require some
"consideration before evidence of this kind was admitted to
"control the legal effect of the writing." None of the cases
cited by the defendant's counsel are like this. In .Moakly v.
Riggs the engagement was collateral and conditional. In.
Stafford v. Low, Beekman v. Hale and Tilghman v. Wheeler, no
express guaranty was given. In Phillips v• .11.stling particularly relied on by the counsel, the guaranty of the defendant was,
that the debt should be paid by a bill to be drawn by Daven•
port
Phinny on Houghton ; and the case shows that the bill,
though drawn and delivered to him, was never presented to
Houghton for acceptance or payment, or any notice whatever
given to the defendant of this omission or the non payment of
the debt.
In the case before us the defendant's engagement was absolute, that the note should be paid in six months. It was not
paid by Crague or by him. It was the duty of the defendant
upon such an engagement, to see that Crague paid the money
within the time specified ; and if he did not, to take notice of
his neglect and pay the amount of the note himself. Accordingly the judgment of the Court of Common Pleas is affirmed.,

w
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Where one conveyed lands in fee with general warranty, and a stranger at the
same time was seised in fact of part of the same land by an elder and better
title, the entry of the grantee under his deed gives him seisin only of that'
part of which his grantor was seised ;-but as to the stranger, the entry of
the grantee is a mere trespass.
1t; in such case, the stranger sue the g:rantee in trespass, and recover damages
and costs again!ft: him, yet the grantee can only recover of his grantor the
proportion of the consideration-money and interest ;-the damages and costs
being recoverable only when incurred in defending the seisin which a grantee actually gained by conveyance from one who was seised in fact.

'fms was an action of covenant, brought upon all the covenants in a deed of lands, with general warranty, made by the
defendants to the plaintiff; and came before this Court by appeal from the judgment of the Court of Common Pleas, rendered upon a case stated by the parties.
It appeared that at the time of the conveyance to the plaintiff, one Paine was seised and possessed in fact, by an elder and
better title, of six acres, being part of the land described in
the deed ;-that the plaintiff ,,; entered into possession of the
~, land under said deed", by direction of the defendants, the
same being surveyed and run out to him by them ;-that Paine
immediately commenced an action of trespass against the
plaintiff's servants for cutting trees !lnd removing the fence on
the part claimed and possessed by him, and recovered damages
and a large sum in costs against them ;--that they justified under the plaintiff's title ; that the plaintiff notified the defendants of the pendency of that action, requesting ~hem to assume
its defence; and that he paid and satisfied the judgment therein, and sustained the expense of defending it.
Upon these facts the Court below rendered judgment for the
plaintiff for that portion of the consideration-money, which the
land of which the grantors were not seised in fee amounted to.,
on the ground that if he entered on that portion of the land,
he was instantly evicted by Paine, and that his subsequent trespass and defence was his own act, for which the. defendants
were not responsible.
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Emery, for the plaintiff, maintained that as between these r,arties an entry must be considered as made by the defendants at
the time of their survey and conveyance to him ;-that of.
course the plaintiff was seised at the time of the conveyance,
and lost part of the ~and by the judgment in trespass ;--and
that the defendants havi~g been notified to defend that suit,
ought now to pay him, not only the value of the land at the
time he thus lost it, but the costs and expenses of the suit, incurred in attempting to retaiu what the defendants had covenanted that they held in fee, and had good right to convey, and
would warrant and defend to him. The plaintiff had a right
to believe the representations made by the defendants, and to
consider their deed as declaring the truth. If it was .false,
justice requires that they alone should bear the consequences.
Sumner v. Williams, 8 Mass. 162. Domat,p. 79. 2 Saund. 181.
Hamilton v. Cutts, 4 Mass. 349. Gore v. Brazier, 3 Mass. 523.
4 Maule 4' Selw. 53. Morris v. Phillips, 5 Johns. 59.
:Mitchell, for the defendants, contended that as Paine was in
the quiet and exclusive possession of part of the land at the
time of the conveyance, that part did not pass by the deed;
and the covenants, as to this portion, were broken as soon as
made, and the plaintiff's right of action accrued instanter.
His entry on that part gave him no right of possession, and his
subsequent litigation with Paine was therefore at his own peril.
Bickford v. Page, 2 Mass. 455. Marston v. Hobbs, ib. 433.
Caswell v. Wendall, 4 Mass. 108. Twombly 'V.·Henly, 4 Mass.
441. Nichols v. Walker, 8 Mass. 243. Harris v. Newhall, ib.
~62. Leland 'V. Stone, 10 Mass. 4l>9. Hathorne ·v. Haines, l
Greenl. 238.

MELLEN,

C. J. delivered the opinion of the Court.

This case comes before us by appeal from the judgment of
the Com~t below on an agreed statement of facts~ The counsel for Cushman the appellant complains of the judgment, as
having been rendered for too small a sum. He contends that
damages should have been given for the value of· the lands,
which he was unab]e to hold by the df;ed, at the time when th.e
/
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action of trespass mentioned in the statement was decide.cl
against him; and also for the amount of the expenses incurred
by him in the defence of that action. We will consider each
of these objections.
In Massachusetts it is settled by numerous decic,ions, which
have been citerl in the argument, that when the covenant of
seisin and good right to convey is broken, and nothing passes
by the deed declared on, the rule of damages is the amount of
the consideration paid, and interest from the time of payment
to the time of entering up judgment. And when the grantor
was seised in fact at the time of the conveyance\ and the grantee enters under the deed, and also becomes seisPd in fact, but
is afterwards evicted, or fairly yields up the posse~sion to him
who has a better and paramount title; in such cabc, the rule of
damages is the value of the lands at the time of eviction, or
wh?t is deemed equal to it, and interest thereon from such time,
to the entering up of judgment, and the expenses of defend~
ing the suit by which he was evicted. These are the damages
when the covenant to warrant and defend has been broken.
In this State, we consider the same principles to be established. In almost all cases that occur, if the covenant of seisin
and right to convey, which are synonymous, is broken, the cov..,
enant to warrant and defend is not broken ; for this plain reason, that if a man gains no sort of estate by the conveyance, he
can lose nrme by eviction, or in any other manner. On the
contrary, if the grantor was seised in fact, though not of an
indefeasible estate, an<l the grantee enters under his deed, then
the covenant of seisin is not broken; but the grantee may be
evicted by elder and better title, and then the covenant to war~
rant and defend is broken, and no other.
Let us now examine the facts in the case before us and thereby ascertain which of the covenants in the deed of the defen<lants has been broken.
The lands, for the loss of wllich the plaintiff is seeking damages are only part of the large tract conveyed by the defendants' deed. But at the time the dPed was executed, Thomas
Paine was seised of this part in fee, hy elder and better title,
and in actual possession. Now as to this part, according to le
gal principles which are perfectly at rest, no estate whatever,
0
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not even a right of eptry passed by this deed to the plaintiff;
though as to the residue of the lands described in the deed, it
oprrated as an effectual conveyance.
Here then the covrnant of seisin and right to convey was
instantly broken. To this point many of the cases cited by
the defendants' counsel are direct authorities. And on this
pr;nciple the estimate of damages as to the value of the land
was perfectly correct, being the consideration paid and interest.
But it is further contended, that the plaintiff entered into posses~ion of the land under the deed. As to a part, such entry
was legal; but he also by the defendants' direction entered into the possession of the disputed part, of which Paine was seised in fee, and in possession at the time of the conveyance. He
had not a shadow of right to enter into possession of such part,
and the defendants' direction could not certainly give him any.
His entry then wr1s a mere trespass on the rights and property
of Paine, for which he rightfully recovered judgment against
the plaintiff's servants. The question now is- presented, why
should the defendants be compelled to pay the expenses incurred in defending an action brought against the plaintiff's servants for his own wrong? This item in damages is only recoverable when incurred in defending the seisin, which a grantee
has gained by a conveyance from a man who was seised in
fact. A person thus seised in fact may lawfully convey; and
such a seisin supports the covenant of seisin. Gerrish v. Bearce,
11 .Mass. 193. Marston v. Hobbs, 2 Mass. 433. Twombly v.
Henly, 4 Mass. 441. Prescott v. Freeman, ib. 627. A grantee ent~ring lawful1y under such a cot1veyance from one covenanting that he will warrant and defend the lands to him, is, on
the principles of good faith and substantial justice, entitled to
be indemnified for his expenses in defending the defe::isible
title which had be~n conveyed to him. Upon consideration of
the facts in this case, and the established principles of law applicable to them, we cannot entertain any doubt as to the correctness of the judgment of the Court of Common Pleas ;-and
accordingly the

Judgment is affirmed.
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WALKER v. FOXCROFT,

SHERIFF,

&c.

In this State a deputy sheriff acquires a special property to himself in goods by
him attached, which the sheriff can neither divest nor control ; his char~
acter essentially differing from that of a sheriff's servant or deputy in England.
If one deputy sheriff attach goods, and another deputy of the same sheriff attach and take the same goods out of his possession by virtue of another precept against the same debtor, the deputy who made the first attachment
may have trespass vi et arrnis for this injury, against the sheriff himself.

TRESi'Ass, for taking a horse from the plaintiff. The plain~
"tiff, being a deputy of the defendant, who is sheriff of the
county, in the execution of his official duty attached the horse
by virtue of an original writ in his hands against the owner of
the horse, and delivered him to a third person for safe keeping, taking an obligation from the bailee to see him forthcoming; ·
and made due return of the precept with his doings thereon.
Afterwards, and while this attachment was in force, another
deputy of the defendant, having an execution against the same
debtor, seised the horse while in custody of the plaintiff's
bailee, and sold him in part satisfaction of the execution, though
forbidden so to do by the bailee, both at the time of the taking
and at the sale.
Upon this evidence, the Judge who tried the cause in the
Court below, ordered the plaintiff to be nonsuited, to which he
filed exceptions.

Fitch, for the plaintiff, observed that the nonsuit in the Court
below was probably ordered on the ground that the sheriff and
his deputy were to be regarded in law as one person. But he
maintained-I. that the sheriff an<l his deputy were in this
country distinct officers, the latter not _being under the control
of the former, io the execution of his duty, though liable on his
bond, for damage occasioned to the sheriff hy his malfeasance
or neglect :--2. that if this be not so, yet the deputies of the
sheriff~ as to each other, are distinct and independent officers,
for whose doings the sheriff is responsible to the party injured.
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To the first point he argued,-that the deputy is liable and
may be sued for his own doings-Walker v. Haskell, 11 Mass.
177. Nye v. Smith, 11 Mass. 188. Draper v• .11.rnold, 12 Mau.
44!J. 1 Chitty on Plead. 72, 73, 47, 48 ;-that he may maintain
a suit for disturbance of his rights-Gibbs v. Chase, 10 Mass.
125. Baldwin v. Jackson, 12 Mass. 131. Train v. Wellington,
12 Mass. 495-and that these cases are grounded on the principle that by the attachment of goods he acquires a special
property to himself ;-that he is recognized as a separate officer by various statutes, which require him to be sworn-to
serve precepts-to pay over money collected, under penalty
of thirty per cent.-to return talesmen-to collect taxes-to
s_erve precepts after the death or removal of the sheriff, and
even precepts in his hands at the time of his own removal; &c.
-and that the sheriff ought not to control his actions, or interfere in the discharge of his duty, since he is liable personally both to creditor and debtor, against whom the sheriff cannot protect him.
To the sP-cond point he cited Denny v. Warren, 16 Mass. 420.
Thompson v. JV!arsh, 14 Mass. 269. Gordon v. Jenney, 16 Nass.
469. Vinton v. Bradford, 13 .Mass. 114. Bae. Abr. Sheriff, H. 1.

Longfellow and Kinsman, on the other side, contended fo1·
the doctrine that the sheriff and his deputy WP-re one _person ;
and that whatever possession the deputy had, in fact, of goods
attached, was in law to be treated as the possession of the sheriff. They argued from adjudged cases that if goods be attached by a deputy, and a second precept against the same debtor
be delivered to the sheriff himself, this delivery renders the
sheriff liable as for a second attachu1ent; which could not be,
unless the goods were constructively in his possession. The
present contest being originally between two s.ervants of the
same sheriff, he alone is the person to adjust it. The act of
each of them was his owo act; so that in legal contemplation
the sheriff has merely applied the goods to satisfy a second
attachment, thus rendering himself liable for the first; which
was still in force. And if, by thus doing, he exposes the deputy who made the first attachment, the )a.tter doubtless is not
whhout remedy ; but it cannot be sought by an action of tres-
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pass, there being no violation of the possession which was al ..
ways that of the sheriff alone. 1flatson v. Todd, 5 Mass. 271.
Perley v. Foster, 9 Mass. 112.
MELLEN C. J. delivered the opmwn of the Court, at the
ensuing August term in Oxford., as follows.

No case, in all respects similar to the present, has been cited
on either side; yet we think that the principles which are established in some of those which have been cited, lead to an
easy and satisfactory decision of the case at bar. Though the
action is against the sheriff, the exceptions show that it was com•
menced to recover damages for an alleged wrong of Swett, one
of his deputies.
In this state, a deputy sheriff is an officer under oath, having
rights and ,..being subject to liabilities, not only to the sheriff,
but to third persons who may have employed him in his official
capacity. His character essentially differs from that of a sheriff's servant or deputy in England. In this particular, therefore,
English decisions are not applicable; nor can the course of proceeding which may be proper there, in the adjustment of disputes among the inferior officers of the sherifl: be a rule in the
settlement of questions as to attachments, and their priority,
made by deputy sheriffs under our laws, and according to our
usages. The decisions of the Supreme Judicial Court of .Massachusetts, at the time this State was a part of that Commonwealth, furnish us with valuable commentaries upon our laws,
and seem to have established the principles by which this cause
must be decided.
By our law, if a deputy sheriff has been guilty of misconduct in his office, by neglecting his duty, or violating the rights
of a debtor or creditor, the injured party may, at his election,
hring his action directly against the deputy, or against the sheriff; and may, in the latter case, charge the wrong generally, as
{;ommitted by the sheriff, and on trial prove it to have been
committed by the deputy, for whose act he is answerable ;-or
he may, in his action against the sheriff, declare specially, alleging the wrong to have been committed by the deputy. The
t.ases cited by the defendant's counsel, from 11 and 12 JJ;Jass.
and also Campbell v. Phillips, 17 Mass. 244, clearly estab.lish
this point.
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Being therefore liable himself, the bw · furnishes him with a
remedy against those who violate his rights, by U1king away or
injuring property in his custody, or under his control, and for
which he stands ofticiaily responsible. This is shewn by six or
seven cases also cited by the plaintiff's counsel. The case of
Gibbs v. Chase and Baldwin v. Jackson, were :1ctions of replev•
in, and Train v. Willington was trespass. Each action w:1s by
a deputy sheriff agrlinst a coroner. The actions Thompson v.
Marsh and Denny v. Warren were both trover; and Gordon v.
Jenney was replevin. E:ich action was by one deputy sheriff
against another. The case beforementioned, of Thompson v.
Marsh, is in all respects exactly like the one before us, .. xcept
that the present action is a!!ainst the sheriJl for the deputy's neglect, instead of being against the deputy himself for his own neg•
lect or wrong; and except also that, in the case mentioned, the
action was trover, and in the case at bar the action is trespass vi

et armis.
If the difference, in neither of the foregoing particulars, is
material, the plaintiff's exception must he sustained. By law
the sheriff is answerable for the official acts of his deputies, and
if the wrong complaineq of had been committed hy the deputy
Swett, against any person, except another drputy of the defendant, it is not contended that the action would not be mr1intc1inable. It appears that Walker made the first attachment. Walker
was then entt'.tlnl and bound to hold the property safrly; no
other deputy could aftenvards attach it, because he coulJ have
no right to the possession of it. Another creditor, by placing
his writ in the hands of the deputy who made tlw first attachment, might h:we caused it to be attached by him, subject to
the first attachment; and perhap.c; if such second writ were
placed in the hands of the sheriff himself, the goods might be
considered a~ attached by him, su hject to the prior attachment
made by his deputy. Be this as it may, no act of the sheriff,
or any other deputy, can defeat or impair the rights of the
first attaching deputy. In the present action, the sheriff ;., not
sued for his own act, but the act of one of his deputies, for which,
if wrongful, he is by law liable to the injured party, and the
deputy is liable over to him.
YOL. fl•
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But it is contended that according to the cases of Watson v.
Todd, 5 .Mass. 271. and Perley v. Poster, 9 .Muss. 112. the sher- '

iff's deputies are to be consi<lere<l but as one officer; that the
possession of the deputy is the possession of the sheriff; and
that therefore it is against all principle to maintain the present
action, and allow a servant to call his master to account for his
alleged misconduct. These cases have been reviewed in
Thompson v •.Marsh, and Gordon v. Jenney. The language of
Parsons C. J. has been restricted, to a certain degree, and
though true in a limited sense, the Court, speaking of a sheriff's
deputies, say in Gordon v. Jenney-" although servants of the
" same master, they act independently of each other, and the one
'{ who first makes an attachment, acquires a special property1
r., which entitles him to an action against any person who inter" fercs with his possession." The act of Swett be_ing, therefore,.
a wrongful violation of the rights of Walker the plaintiff, and th~
sheriff, the defendant, being answerable for Swetl's wrongful acts,
and in this action being sued in the capacity of Swett's principal,
for his misfeasance, we are of opinion that the plaintiff is entitled
to recover, unless the objection to the form of action be a substantial one; otherwise the plaintiff would be without remedy,
in case Swett ,vere insolvent or deceased. The reason assigned
why trespass vi et armis will not lie, is, that the possession of the
plaintiff is the possession of the sheriff; and that both being in
possession, trespass will not lie by one against the other. This
seems to be an objection more technical than true in fact, and
more refined than solid. Neither the special property, nor the
possession of the plaintiff is joint or in common with the sheriff,
or Swelt; and if it were, that circumstance would furnish an
objection as fatal to an action of trover, as to an action of trespnss. 1 Chitti/s Plead. 6C, 155. And yet numerous cases of
trovcr and replevin have been sustained in similar circumstances. On review of all the cases we have found upon this
subject, we do not perceive any well-grounded objection to the
present action; and we are of opinion that the exception
was well taken by tl:e plaintiff's counsel. Accordingly the
nonsuit is stt aside, and there must be a trial at the bar of
this Court.
,Note.

In this cause

PREBLE

J. gave no opinion.
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Jf a man enters upon land under a deed duly registered, though from one having no legal title to the la:ad, and has a visible possession, occupancy and
improvement of only a pa1:t of it, such occupation and improvement, unless
controled by other facts, is a disseisin of the true owner, as to the whole
tract ;-because the extent and nature of his claim may be known. by inspection of the public registry.
The Stat. 1821. ch. 62. sec. ,6. was enacted to abolish the distinction, existing
at common law, between a possession under a deed recorded, and a possessioa
without such title on record; attaching, as against the demandant, the same
legal consequences to both.
~o far as this section is retrospectii'e, it is unconstitutional, and cannot be carrie(l
into effect, because it would impair vested righ,ts.

Tms was a writ of entry, in which were demanded 200 acres
of land in Wh,itefield, on the east side of Sheepscut river, 100
rods wide, and extending back from the river one mile ; the
demandants counting on their own seisin within 30 years and a
disseisin by the tenants.
As to a part of the premises adjoining the river, being about
twenty-five acres of the front of the lot, the tenants pleaded .1
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disclaimer, which was admitted.

t'.
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The title to the residue was

tried upon the issue of nul disseisin.
The demandants giwe in evidenc~ the patent from the governor and council of Plymouth to ./1.ntipas Boyes and others,
dated October 27, 1661, and it was admitted that the dem:indants had all the title conveyed by that patent, which was sub.
sequently confirmed to the dernaudants by the Commonwealth
of .Massachusetts by deed dated February 18, 1789. They also
read the deposition of Ephraim Ballard, a surveyor appointed
by the committt>e for the sale of eastf'rn lands, and by a committeP of the demandants, in 1798, to ascertain and mark the
true southern bound:1ry of the Kennebec purchase, coinciding
with and passing through the utmo~t limits of Cobbessecontee,testitying that he <lid so ascertain and mark that boundary, at
a red oak tree on the west hank of Kennebec river; the line
running east-south-cast, and west-south-west, and terminating
fifteen miles from the river ;--and it was proved that the demanded premises are within fifteen miles of the river, and
north of the Ballard-line.
The tenants then proved that one Nathan Longfellow went
upon the front of this lot 46 or 4 7 years ago, cleared the land,
and erected a house on the part disclaimed; and about 42
,ears ago erected another house on the frunt of the part defended, where he dwelt until he sold the land in July 1 7a4 to
l1is son Jacob, under whom the tenants derived their title by
rPgular conveyances ;-that he continued to enlarge his improvements from year to year, so that he had cultivated and
enclosed with frnces a hout one half of the lot from the river
e::istward, as long since as thirty years before the commence~
ment of the action ;-that soon after Longfellow entered upon
this lot, it was known that there were marked trees at the north~
east ,ind southeast corners of the lot demanded, which Longfellow chimed as the corners of his lot, and that for more than
thirty years before' the commencement of this action, there
were m~1rked tr<'es on the lines running from these corners to
the !'iver, and also across the head of the lot, which he claimed
as the tinrs of his lot ;-th<1t he cut and took away the timber
on the back end of the lot, as he ·wa~1ted it; and for thirty
years before the action was b.rought, he had cut wood and tim-
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ber on any pcirt of the lot as he had occasion; forbidding others
who were in that vic:inity from cutting on his lot, the lines of
which were well known and recognized as the bounds of Longfellow's lot ;-and that he paid all the taxes assessed thereon.
The easterly half of the demanded premises had never been
fenced, nor clcarrd.
Upon this evidence the Judge who presided at the trial instructed the jury, that it~ from the facts proved, they were
satisfied that the "possession, occupation, and improvement"
by .Nathan Longfellow of the premises defended, for more than
thirty years before the commencement of the action, was,
agreeably to Stat. 1821. ch. 62. sec. 6., "open, notorious and
'' exclusive, comporting with the ordinary management of sim"' ilar estates in the possession and occupancy of those who
"have title thereunto, or satisfactorily indicative of such exer" cise of ownership as is usual in the improvement of a farm
"by its owner;" and that the same occupancy, possession and
improvement was continued by the tenant and the intermediate
grantees of said Longfellow up to the time of the commencement of this action, they ought to return their verdict for the
tenant. And he further instructed them that if they believed
the witnesses, the tenant had entitled himself to their verdict
upon these principles.
A verdict was thereupon returned for the tenant, subject to
the opinion of the whole Court upon the correctness of these
instructions.
The question was argued at Nay term, 1822, by Orr and
R. Williams, for the demandants, and Stebbins anc.l Barnard, for
the tenants.
For the demandants it was contended-1. That upon the facts
proved, the tenants shewed no title by disseisin to any part of
the lot. Their claim is not to be favoured. It was hostile in
its inception. It is essential that they should shew that Nathan
Longfellow entered under claim or colour of title, that his entry
was not congeable, and that it was an actual ouster of the free~
hold. Brandt -v. Ogden, 1 Johns. 156. Jackson v. Sharp, 9

Johns. 163. Smith v. Burtis, 9 Johns. 174. Jackson v. Ellis,
13 Johns. 118. Jackson v. Belden, 16 Johns. 293. Jackson 'P•
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Waters, 12 Johns. 365. These cases agree with the ancient
decisions. Co. Lit. 18 I. a. 277. a. 2 Bae. Abr. Dissesin, .II~
1 Salk. 246. 3 Bl. Com. 169
./J.tkyns v. Horde, 1 Burr. 61.
Cowp. 689. Blunden v. Baugh, Cro. Car. 302.
2. That if the facts shi:!w a title in the tenants hy_disseisin to
any part of the premises, this extends only to that part of
which they had the visible occupation by inclosure in fences,.
Jackson v. Schoonmal-cer, 2 Johns. 230. Prop'rs Ken. Pur. v.
Call, 1 .Mass. 483. Prop'rs Ken. Pur. v. Springer~ 4 Mass. 416,.
Brown v. Porter, JO .Mass. 93.
3. That the Stat. 1821. ch. 62. sec. 6. establishing a new doctrine of disscisin, must be construed prospectively,-or it is
unconstitutional, and void. No legislature has a right to declare what the law wa.t>,-but only what it shall be. If they
choose to adopt the mischievous principle of putting disseisors
on an equal footing with the lawful owners of land, permitting
them to enter on one parcel in the hame of all the vacant lands
in the same county, it is a power which they can exercise
only in subserviency to rights already vested, and to contracts
already in forceo These are beyond the control of any legis~
lature, under any form of free government, whether protected
by the express letter of the constitution or not. Yet the sec~
tion on which the tenantti rely is pressed into their service, to
the entire subversion of the dcmandants' vested right to enter
upon the east end of the lot, which was never fenced; which
right they had enforced by this action, before the statute wal'3
enacted. 6 Bae. Abr. Statute c. Ogden v. Blackledge, 2 Crancli
272. Dash v. Vim Kleeck, 7 Johns. 4 77, 500. Society v. Wheeler"
2 Gal. 105. King v. Dedham Bank, 15 hiass, 44 7. Holden v,
James, 11 MasB. 396. 3 Dal. 38f,. The power of the legislature to confirm the doings of public officers-to suspend the
operation of tl1e general statute of limitations-to provide new
remedies for the enforcement of existing rights, &c.-which
has been exerted in numerous instances, rests upon other prin ..
ciples, anu is not coptested~
1
•

For the tenants it was insisted--t. That the statute was not at
variance with the common law. In eflect it merely declares
that to constitute. a disseisin, a fence is not necessary ;-that

MAY TERM, 1823.

276

Prop'rs Ken. Purchase r. Laboree & a]s.

possession as a farm is sufficient. It leaves to the tenant the
burden of prdving the extent of his possession ; requiring him
to shew that he conducts, in all things, as an owner conducts
with his farm • .Mill Corporation v. Bulfinch, 6 Mass. 234. Cutts v.
Spring, 15 o1Wass. 135. Small 'IJ. Procter, 15 Mass. 498. 3 Bl.
Com. 177. It is a statute which is to be favourably regarded.
3 Bl. Com. 168. .!ltkyns v. Horde, 1 Burr. 60. 3 Cruise's Dig.
564. Cummings v. W.11man, 10 .Mass. 468.
2. That if the statute has altered the common law, it was
competent for the legislature to exert all the power implied in
its literal interpretation. Walker v. Bacon, 8 Mass. 468. Patterson v. Philbrook, 9 Mass. 151. Trull v. Tfdson, 9 Jl;fass. 154.
.Ba,con v. Callender, 6 Mass. 303.
The cause having been continued to this term for advisement.
the opinion ·of the Court was now delivered as follows, by
MELLEN C. J.
The general title of the demandants to what
is commonly called the Plymouth claim or patent, -is not disputed. But it was urged by the counsel for the tenant, that
the land demanded in this action, though within fifteen miles of

Kennebec river, is not within the true bounds of the claim.

The deposition of Ballard has been relied on to shew what arc
the utmost limits of Cobbesseconlee; and of course what is the
true southerly line of the p;itent. If the line run by him be
thr true line, it is admitted that the land in dispute lies north of
it. 'The release from the Commonwealth of .Massachusetts,
hearing date February 18, 1789, to the company, conforms to
this line; and it has once or twice been decided by the Supreme
Judicial Court of that Commonwealth, that this release has set~
tied the question as to the limits of the claim. Besides there is,
we may say, an almost universal acquiescence, even among the
settlers themselves who are upon the tract, with respect to this
point; and for nearly thirty years past the Courts have consider~d the question as at rest; though within that time it has, by
a few individuals, been moved and briefly discussed when all
other grounds of defence had failed. Without dwelling on this
part of the cause, we would observe, that we consider the south
line as established, and of course the title of the dcmandants
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to the premises in dispute is a valid one, unless it is defeated,
in whole or in part, by the facts and principles which the tenants rely upon in their defence.. This defence is grounded on
the possession which they, and those under whom they claim,
have had of the deman<led premises; the ,vest half or part,
for more than thirty years next before the commencement of
the action, having been completely and constantly rn.:cupied
and improved and indosed by fences; and the east half or
part having been claimed and possessed by markrd trees, and
lines, and corner bounds, and tlH~ cutting and carrying away of
timber and wood, as occasion required, for more than thirty
years before the action was commenced; and during that time
by payment of taxes on the premises demanded, and exercising an authority over the lands by forbidding persons to cut
wood, &c. thereon.
The counsel for the demandants, to this defence, have opJJOsed sundry objections, which may be reduced to two heads.
l. They have contended, that the possession above mentioned has not been of such a nature as to amount to a disseisin
of the demandants as to any part of the. demanded premises.
2. But if they have been disseised of any part for thirty
yea'rs next before the commencement of this action, it is only
of the west half or part; and that as to the residue of the
premises they are entitled to judgment, notwithstanding any of
the provisions of the Stat. 1821.. ch. 62. sec. 6. which have been
urged and relied upon by the counsel for the tenants.
As to the first point.-By an inspection of the facts reported
in this case, it does not appear in express terms with what motives .Nathan Longfellow entered into and occupied the premises,
or his son ::i.fter him, or those to whom his interest was conveyed. It is not stated that the possession was adverse, and under
claim of title; nor that it was by the express or implied per•
mission of the proprietors. The intentions then of those, who
successively possessed the lands, must be collected from the
acts they performed, the language they used, and all the circumstances attending the possession.
The opening c·ounsel for the demandants, with great industry
and intelligence, has collected and arranged a long list of authorities; m:rn_v of which were intended to shew that no pos~
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session of the lands of another can amount to a disseisin of the
true owner, unless such possession appeared to be under a
claim of title, and of course an ad verse possession ; and unless
it was also open, notorious, continued, and exclusive, and the
extent of it marked by fehces inclosing the lands, and erected
for the purpose of protecting them from incursion. We do n·ot
deem it necessary for us to bestow particular attention on the
numerous cases and books referred to on this head.
The doctrine of the common law on this subject seems to be
plain and well settled. A possession must he adverse to the title of the true owner, in order to constitute a disseisin. The
possessor must claim to hold and improve the land for his own
use and exclusive of others. The cases cited from the NewYork Reports appear to be in accordance with these principles. It may be more to our present purpose to compare those
principles with the law of disseisin, as understood, recognized,
and practised upon in .itlassachusetts, prior to our separation
from that State, and by this Court since its organization, in
those cases which have come before us. We are inclined to
believe that upon examination it will be found that the principles of the common law are applied in England, and in NewYork, with more strictness, as it reg~rds the occupant of the land,
than they have ever been in .Massachusetts, or, with us, upon the
doctrine of disseisin, at least so far as relates to the presumption of law in reference to the intentions of the possessor.
However this fact may be, so far as we have been able to examine and ascertaiq, it appears that in the trials which have
taken place for a long.series of years in the Supreme Judicial
Court, before we became an independent State, it was never
considered incumbent on the tenant in the case of a count on
the demandant's own seisin, to prove any thing more than his
continued and exclusive possession and occupancy, for thirty
years next before the commencement of the action, using and
improving the premises, after the manner of the owner of the
fee; such possession, occupancy, and improvement, unless explained, affording satisfactory evidence to the jury that such
tenant claimed to hold the lands as his own.
This was the common course of proceeding, and no distinct
and additional proof was necessary, in the first instance, te
VOL. II.
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show that such possession was adverse, and under claim of.
title ; nor necessary in any stage of the cause, unless rendered
so by proof offered on the part of the demandants, tending to
shew that such possession was never intended to be adverse,
but on the contrary in submission to or consistent with the
title of the true owner. ln Commonwealth v. Dudley, 10 .Mass,
407, Jackson J. when speaking of the possession of a third
person, which might defeat the operation of the deed of the
true owner, says, '" the possessibn is not of itself conclusive
·"' against the effect of the conveyance. It may always be ex" ph•ined, as by shewing that the occupant was tenant for
" years of the grantor, or that he held in any other manner
" with knowledge of the grantor's title, and acknowledging its,
"validity/1 A vast number- of suits, wherein the present de~
mandants·we:re parties~ have been tried and decided on these
prim::iples. In some cases the presumption of adversary clain~
has been removed, by proof on the part of the demandants,
and, of course,-the title by dis8€isin set up· by the tenant has
failed ; and in all otheY cases it has succeeded, if open, continued and exclusive.. 'l~his course has been so long pursued, and
iuch has been the uniform and steady acquiescence in its legality, by successive Judges,. lawyers and the community at
· large, that we do not feel autho:-ized or inclined to change it.
In the case at bar, the tenants have proved their possession
of the west half or part of the premises by fences, which have
enclosed it for more than thirty years next before the commencement of the action. These fences have been repaired,
and renewed by the possessors ; a house has been erected on
the land ; improvements gradually made and extended; corner bounds and lines preserved ; the income exclusively enjoyeel by the successive occupants; taxes paid by them, and the
controling power of a rightful owner eonstantly and peaceably
exercised, during all the above term.. T'his is the usual pro~
cess of a disseisin, and brings the case within the principles re
Iating to disseisin, as understood, recognised, and in practice in
this State. No fact appears, tending in any degree to shew
that the possession was under the title of the demandants, and
not completely adverse to it. We are therefore of opinion,
that the first objection of the demandants' cdunsel cannot pre0

•
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,vail ; and that as to tbe west half or part of the premises in
.qutstion, the tenants have established a good and valid title.
As to the second point. The questions which have arisen in
-our consideration of this part of the cause have presented some
doubts and difficulties; and for that reason we have delayed
our decision until this time. The merits of the objection we
are now examining, and of that part of the defence to which it
is opposed, .must depend on the •construction to be given to the
sixth section of the statute .of limitations of 1821, ch. 62. The
-<lemandants' counsel contend that they are not bound in thi,
case, by the provisions of that section~ that it is retrospec.,
tive, unconstitutional, and so far as it respects pa-st t,ransactiocs
and vested rights, is void.
All this is denied by the counsel for the tenants, w·ho consid~
-ers the section as :introducing no new principle; but only as re-moving doubts, and in clear language expressing what the common law was before, which in some r.ecent decisions appeared
to have been mistaken, and rendered in some measure uncertain. Hence it becomes necessary for us to ascertain, in the
first instance, what were the true principles of the common
bw on the subject of disseisin, at the time our statute of limitations was enacted, and then inquire whether those principies
haYe heen altered, and if so, to what extent, by the before
mentioned section of that \Statute. We have already stated
some of the general principles of the common law respecting
disseisins, more particularly with referenr.e to a claim of right
on the part of the person in possession, and the nature and
presumption of his intentions in holding possession. We would
now add that the possession must not only be, in its nature, adverse to the rights of the true owner, but it must he open, notorious, continued, and exclusive. Jltkyns v. Horde, 1 Burr.
60. Butler's notes to Co. Litt. ~so, b. note 285. Smith v. Bu. rtis, 6' Johns. 198. Brandt v. Ogden, 1 Johns. 158. Jackson,
v. Waters, 12 Johns. 368. Jackson v. Schoonmaker, 2 Johns.
230. But the facts~ relied on ~o prove the possession exclusive,
may be different in different cases; and such are not, and cannot be distinctly defined in our law books, when laying down
general principles. They must however be such as at once to give
l\Otice to all, of the nature and extent of the poss~ssor's improve ..

284

LINCOLN.
Pro.p'rs Ken. Purchase v. Laboree & als.

ments and claim; and show the exclusive exercise of domin ..
ion over the land, and appropriation of it to his. own use and
benefit. It must be such an open and visible occupancy, that
the proprietor may at once be presumed to know the extent of
the claim and usurpation of him who has intruded himself unlawfully into his lands, with intent to obtain a title to them by
wrong.
We apprehend that there were several modes. of shewing
the exclusiveness of possession, before the statute of limitations
was passed, besides natural boundaries, or surrounding fences.
We are sensible that since the decision of the case of Ken.
Prop'rs v. Springer, 4 Mass. 416. a different opinion has been
entertained, and a different practice has prevailed in jury
trials in the several Courts before and since our separation.
And no distinction seems to have been generally made in such
trials, between those cases where the person in possession
entered and claimed to hold under a deed duly registered,
(though from a person not owning the estate,) and where he
entered without any such deed, and without any claim or colour
of title. In both cases trials have proceeded on the same
principles ; and it has been usual to call on the tenant to prove
that he himself, or he and those under whom he claimed, had
possessed the land within fences for the time by law required
to bar such action. Now we apprehend there is a distinction
between the two cases above mentioned, which has often been
sanctioned by individual Judges of Massachusetts, and of this
Court ; and in some reported cases decided by the Supreme
Judicial Court of that State, it seems to have been expressly
recognized as law. This distinction, when examined, may
serve to aid us in giving a construction to the section in ques~
tion, and render the case of ¥en~ Prop'rs v. Springer liable to
no objection.
It seems to us, that the principles of that decision have not
been understood exactly as was intended by the learned and
distinguished Judge, who pronounced the opinion. By a careful examination of that case, :it does not appear, in any part of
it, that the Court expressly decided, that a surrounding fence
for thirty years was necessary to constitute a disseisin, even
when the occupant entered w·ithout any claim of title under ~
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deed. It is true it appeared in that case that the land demanded had not been fenced for thirty years. It had only been
run round and its lines marked by a surveyor at the request of
the ten,rnt's father. The Chief Justice says, "There is no
'"evidence that he (the father) ever fenced any part of the
"land, till the year 1792, which is within thirty years, or ex,~ ercised any act of ownership on it, except that he some
"tim<'~ cut tht· grass on a small meadow which was part of it.
"The running round the hmd by a surveyor, and marking the
" line:;; by the direction of one who claims no t£tle in the land, is
"not such an exclusive occupation of the land as can amount
" to a disseisin of the demandants; neither can the cutting
"grass on the meadow by Springer, who does not appear to
"have ciaimed the land, amount to a disseisin. To constitute
"a disseisin of the owner of uncultivated lands, by an entry
"and ocrnpation of a party not claiming title to the land, the
'"occupation must be of that nature and notoriety, that the owner
" may be presmned to know that there is possession of the
'' land adverse to his title." But this does not prove that nothing except a natural boundary or a surrounding fence would
in any case constitute a disseisin. It rather seems to show that
it is one mode of proof, and in some easer it may be the only one.
lf we are correct as to the import and extent of the above
cited decision, it will not be found to have established any principle variant from the former part of the section, as herrafter cxpla ined and construed. We sha 11 notice this more particularly,
when we examine the different parts and provi~ions of the section.
We now proceed to notice the distinction which we
have before aliuded to, between an entry upon, and a
posses!:lion of another's land, w-ithout a claim of right under a
recorded deed, or other matter of record ; and an entry upon
am] a possession of such ]ands, under such a claim and such a.
deeJ or matter of record. The case of Ken. Prop'rs v. Springet
expressly recognizes and establishes this distinction. Parsons
C. J. in delivering the opinion of the Co1Jrt, says, "When a
'' man enters on land~ claiming a right and title to the same,
"and acquires a seisin by his entry, his seisin shall extend to
"the whole parcel; for in this case, an entry on part is an
~"entry on the whole~ When a ll).an noi claiming any right or

286

LINCOLN.
Prop'rs Ken. Purchase v. Laboree & als.

" title to the land, shall enter on it, he acquires no seisin but
'' by the ouster of him who was seisecl; and to constitute an
"' ouster of him who was seised, the disseisor must hare the
"actual exclusive occupation of the land, claiming to hold it
" against him who was seised ; or he must actually turn him
« out. When a disseisor claims to be seised by his entry g_nd
'·' occupation, his seisin cannot extend furthe1· than his actual
"and exclusive occupation •.,, It is evident from the wl10le
,case, that when the Chief Justice is speaking of an entry of a
person claiming title, he means claiming it under a deed of
conveyance., or some other matter of record. Perhaps it may
be said that when speaking of such claim of title, he means a
good right and title against a.11 others; but in the case of
Higbee ~ al. v. Rice, 5 .Mass. 34:4. the same Chief Justice in
pronouncing the opinion of the Court, says, "A conveyance
'" by deed duly acknowledged and registered, is, by our statute
"of enrolment, equivalent to livery and seisin. Under this
" deed the tenant entered into the whole, and acquired a free~
~, hold estate either by right or by wrong. If by wrong, as
'' appears in this case, it was an actual dissei5in." See also
Jackson v. Elston, 12 Johns. 454.
From these two cases then it appears that if a man enters
upon a tract of land under a deed duly registered, though from
one having no legal title to the land, and has a visible po§session, occupancy and improvement of only a part of it, such
occupation and improvement, unless controled by other facts,
being continued thirty years, is a disseisin of the true owner
of the whole tract; and the reason is, the extent and nature of
his claim are or may be known by inspection of the public
registry. His deed being registered there gives notoriety to
his act and his motives, respecting the lands he occupies. To
this point see also the case Little -v ••Megquier, [ante, page 176.J
Having thus taken a view of the principles of the common
law respecting the doctrine of disseisin, as existing and applied
in this State at the time the statute of limitations was enacted,
we now proceed to a more particular examination of the sixth
section of the act. The section is in these words: viz.
"Be it further enacted, that in any writ or action which has
.~ bun or may be hereafter brought, for the recovery of any
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lands, lenements or hereditaments, it shall not be necessary
"for limiting the demandant and barring his right of recovery,
"that the premises defended shall have been suITcmnded by
"fences, or rendered inaccessible by other obstructions, but it
"shall be sufficient if the pos3essinn, occupancy and improve" ment thereof hy the defendant, or those under whom he
"claims, shall have been open, notorious, and exclusive; com" porting with the ordinary management of similar estates in
'" the possession and occupancy of those "'·ho have title there,, unto, or satisfactorily indicative of such exercise of owner" ship as is usual in the improvement of a farm by its owner;
" and no part of the premises demanded and defended shall
"be exduded from the operation of the aforesaid limitation,
"because such part .may be woodland or without cultivation."
The inquiry now is, whether the above quoted section ha&
introduced any new principles of }aw, by altering the common
law, as to the doctrine of disseisin. If the section had been
concluded with the words " shall have been open, notorious and
exclusive," we apprehend that upon the common law construction of those terms, it would not be considered as having established any new principle. This we have intimated before;
but the descriptive words which follow immediately and complete the sentence, were evidently intended to explain, qualify'
and restrain the generality of the terms "open, notorious and
exclusive," and thereby change their meaning; otherwise they
must have been used without any intention; and this we are
:not to presume. The only sensible, fair, and rational construction of the whole sentence is this; that it shall be sufficient if
the possession of the defendant shall have been as "open, no
torious and exclusive" as is usual in the case of the ordinary
management "of similar estates in the possession and occupancy
ef those who have title thereunto." The concluding sentence of
the section is in unison with this idea, and a distinct affirmation
of it. In a word, the whole section, taken together, appears to
have been enacted with a view, and for the purpose of abol•
ishing the distinction, well known to have then existed between a
possession v,nde1· a claim of title, on record, and a possession,
without any such claim or pretence of title. For by law, as
well known and understood, there was no such thing as a con0
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structive possession in favour of a person enti:ring an<l claiming
to hold by disseisin merely, without title or colour of title.
The object of the section was to authorize and require a cOO"structive possession in both cases ; and to attach to it the same
legal consequences in respect to the rights of the demandant.
If the section had been in its terms prospective only, or been
so ,vorded as to admit of our giving it such a construc:.ion. on
the ground that such was the intention of the legislature, no
objection would exist against their authority to rnact it; noJ.9
would there be any inconveniences in giving it the intended
operation. Nor is there now any objection to the provisions
of the section, so far as they rnny apply to and govern facts,
which have taken place since the act was passed, or may take
place in future. Whether the section, or any part of it, be
liable to the objections, which have been urged against it by
the counsel for the demandants, as being retrospective and unconstitutional, is a question which remains to be considered.
The section is certainly retrospective as well as prospective.
It professes to establish principles by which causes, then pending, as well as those which might in future be commenced,
should be decided. It professes to operate on past transactions, and to gi,·e to facts a character which they did not possess at the time they took place;· and to declare that in the
trial of causes depending on such facts, they shall be considered
and allowed to operate in the decision of such causes, according to their new character. It professes to settle rights and titles
depending on laws as they exi~,ted for a Jong series of years
before the act was passed, by new principles which, for the first
time, are introduced by its provisions. It professes to change
the nature of a disseisin, and of those acts which constitute a
<lisseisin, and thereby subject the true owner of lands to the
loss of them, by converting into a disseisin, by mere legislation,
those acts which, at the time the law was passed, did not
amount to a disseisin. It professes to punish the rightful owner
of lands, by barring him of his right to recover the possession
of them, when, by the existing laws, he was not barred, nor
liable to the imputation of any laches for not sooner ejecting
the wrongful possessor.-It is true that there is no express provision in our constitution, as there is in that of New-Hampshire,
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by which the legislature are prohibited from enacting retro11pective laws ; though upon examination, we apprehend it will
be found to contain certain provisions which were intended to
be, and must be considered, as prohibitions. These will presently be noticed. In the case of Fletcher v. Peck, 6 Cranch. 87.
C. J. Marshall, in pronouncing the opinion of the Court, says,
"It may well be doubted whether the natl.ire of society and of
"government does not prescribe some limits to the legislative
<,power; and if any be prescribed, where are they to be found,
"if the property of an individual, fairly and honestly acquired,
" may be seized without compensation." When speaking of
the act of Georg£a, he observes, " the -validity of this rescind" ing act, then might well be doubted, were Georgia a single, so-vereign
'' power. But she is a part of a large empire. She is a mem., ber of the American Union; and that Union has a constitution
"which declares that no State shall pass a law impairing the
" obligation of. contracts." He afterwards adds, "The estate
"having passed into the hands of a purchaser for a valuable
" consideration, without notice, the State of Georgia was re" strained, either b,1/ general principles which are common to ALL om·
"free institutions, or by the particular provisions of the constitu" tion of the United States." In the case of Society, eye. v. Wheeler,
2 Gal. 105, Story J. in delivering his opinion says,-" Upon
" principle, every statute which takes away, or impairs, vested
'!. rights, acquired under existing laws, or creates a new obliga" tion, imposes a new duty, or attaches a new disability in re" spcct to transactions or considerations already p.,_st, must be
" deemed retrospective; and this doctrine seems fully support" ed by authorities." He cites Calder v. Bull, 3 Dall. 386,
and Dash v. Van Kleek, 7 Johns. 477, and then adds,-" The
" reasoning in these authorities,: as to the nature, effect and in" justice in general of retrospective laws, is exceedingly able.
" and cogent ; and in a fit case, depending on elementc,ry princi" ples, I should be disposed to go a great way with the learned
" argument of Chief Justice Kent." It was not necessary in
that case to decide on elementary principles, in consequence of
the provision in the constitution of New-Hampshire respecting
1'etrospec{i-ve laws~ to which we have before alluded. We will
,»ot cite passages from the opinion of the Court in !)ash 'IJ.
VOL. :t:I•
32
1
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Van Kleek. The whole case is full of learning upon the subu
ject now under considc1·ation. See also King v. Dedham Bank,
15 .Mass. 447. ~!11edford v. Learned, 1G .Mass. 215. Foster v.
Essex Bank, id. 245.
The provisions in our constitution relating to this subject are
the following ..
The'jirst is contained in the first article of our declaration of
rights and the first section.-This section, among other things,secured to each- citizen the right of ,t aequiring, possessing, and
"protecting property, and pursuing and obtaining safety and
" happiness." By the spirit and true intent and meaning of
this section, every citizen has the right of "possessing and pro" tccting propertf'' according to the standing laws of the statein force at the time of his " acquiring it, and during the time of
his continuing to possess it. Unless this be the true construe..
tion, the section seems to secure no other right to the citizen,
than that of being governed and protected in his person and
property by the laws of the land, for the time being., Such a
provision for such a purpoi:;e merely, would not have been introduced, even by jealousy itself~ The design of the framers of ·
our constitution, it would seem was, by the part of the section
above quoted, to guard against the retroactive effect of legislation upon the property of the citizens. This construction is
strongly corroborated by the language of the constitution of
this State, article 4, part 3, sect.. 1, defining the powers delegated to the legislature; viz:--" The legislature sh?ll have full
~' power to make and establish all r~asonable laws and regula~
'' tions, for the defence and benefit of the people of this State,
" not repugnant to this constitution, nor to that of the United
" States."
The twenty-first section of the article first quoted is in theS'e
words;-" Private property shall not be taken for public uses,
" without just compensation; nor unless the public exigences
« require it."- This article was designed to guard private prop-,
erty from the operation of laws merely prospective, in all cas~
es except of pu hlic exigency ;:..-and even then the individua1 is
not to be injured by the ademption of his property; he is to re ..
ceive "just compensation."-But the private property of one
man cannot be taken for the p:rivate uses of another in any casei
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It cannot by a mere act of the legislature be taken from one man,
and vested in another directly ; nor can it, by the retrospective
-operation of laws be indirectly transferred from one to another;
or subjected to the government of principles in a Court of Jus..
tice, which must necessarily produce that effect.
In order to shew the importance and correctness of the prin~iples which we have stated, and to remler them still more
plain, one or two illustrations may be useful.
According to the law now in force in this State, revised io.
1821, no devise of real estate is valid, unless the will is attested
by three or more ·witnesses.--Let us suppose a will made on the
first of January 1B22, and attested by only two witnesses.Should the devisee of a tract of land, thus. devised, enter into
possession, and .holid it against the heir at law, iuch heir coulcl
maintain his writ of entry against the devisee; and the will,
thus imperfectly executed, could furnish him with no legal de.,,
fence in the action.-But let us suppose further, that at the,
next session of our legislature, they should pass a law declaring that, "in any action then pending, or which might be
"brought, it should not be necessary in any such action,
" brought by an heir against a devisee, claiming the premises
" demanded, under the will of the ancestor, for the defendant
" to prove that the said will was attested by three or more wit" nesses; but that it should b~ sufficient to bar such action, if
" on trial it should appear that said will was attested by two

"witnesses only."
Now if after the passage of such a law, the heir, in the case
supposed, should bring his action against the devisee to recover
seisin and possession, can any Judge or' any man in the exercise of a sound understanding for a moment believe that such
a law could create and furnish to the tenants a substantial defence in the action ? The question admits of only one answer.
According to existing laws, deeds of conveyance of real
estate must be under seal. Such deeds, to pass a fee-simple
-estate, must' contain certain legal terms; viz.-the conveyance
must be to the grantee and his heirs. To entitle a widow to dower
in her deceased husband's estate, he must have been seised of
it dMring the coverture. Now if our legislature should at the
next session pass a law declaring that all deedi of conveyance
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of real estate, that had before that time been executed, or should
in future be executed, should lbe considered and adjudged suf~
ficient in law to pass the estate therein described, in fee simple,
though such deeds were not under seal, and contained no words
of inheritance ;-and that a widow should in all cases be entitled
to dower in her deceased husband's estate where he had died,
or might in future die, seised of sue h estate at any time before
as WPll as during the coverture ;-will the principles on which
a free government is founded,-will the principles of common
honesty and justice, sanction such a law, so far as to give it a
,..etroactive effect, and thereby disturb, impair an<l de~troy the
vested rights of those, who had become the owners of the estates under then existing laws? There is yet another point of
view in which the subject maJ be placed, well adapted to shew
the character of the provisions of the section in question, and
the danger of giving legal effect to them in the manner contended for by the counsel for the tenants. According to ·the
well established principles of the common law, as we have
before observed, no man or corporation can maintain a writ of
entry against any person who, for thirty years, has had the
open, notorious, adverse and exclusive possession of lands belong~
ing to such man Qr corporation. Against such a cl<'tim, such
possession is a good and sufficient title in law. Would it be in
the power of the legislature to divest and destroy such a title
by a mere act of retrospective legislatio.n ;-and by declaring
that such a possession and disseisin should avail nothing in an
action brought to recover possession of such lands ? The
mere statement of the case shews that a law of the description
abuve mentioned would, if it could produce the intended effect,
violate the plainest principles of law and justice.-To illustrate
the case and bring it home to the understanding of all, let us
suppose that the tenant in this action, and those under whom he
claims, at the time it was commenced, had been in the open,
adverse and exclusive possession of the demanded premi~es
for thirty years, and during all that time had maintained surrounding fences. Let us further suppose that the action had
not yet been tried, but was to be tried at this term. Let us
further suppose that the legislature, at their last session, ·had
passed a law declarin~ that in all actions, then pending or th<a.
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might be commenced after the passing of such act, no adverse, no ..
torious and exclusive possession of the demanded premises,
although surrounded with fences, should be a bar and constitute a good defence in such action; unless such possession and
disseisin has, or shall have been continued for forty years, next
before the commencement of such action.-Nqw would the
tenant or any other man, under~tanding and respecting principles, consider such a law constitutional? On the contrary,
would it not be at once pronounced unjust and void? If such
an act of the legislature could be sanctioned, not only the tennnt, in the circumstances we have supposed, would be deprived
of his estate by a destruction of vested rights, but a large class
of citizens, similarly situated, would suffer under fiimilar deprivations. The more the principle of the section in question is
examined, the more distinct becomes its objectionable features.
We have thus far considered the section in queBtion rather
in the light of a law defining and settling the rights of parties
in real actions, and establishing certain principles to be observed in their Jccisions by Courts and juries. We now proceed
to consider it as a part of a statute of limitations, and examine
its character and merits in that point of view. The authority
of the legislature to pass statutes of limitations, in the form in
which they are usually eriacted~ will not be denied. Such
statutes have been considered salutary in their consequences.
With respect to personal actions, they serve to render people
attentive to .the early adjustment of demands, and prevent the
, disturbance of settlements which have been made, but of which
the proof may have been lost. But in all such cases, the
legislature have allowed a certain time after the passage of the
law, and before its operation should commence, within which,
creditors might institute legal process for the recovery of the
debts due them, if they should incline so to do. And it is very
dear that if no such interval is allowed, but the act is permitted
to take effect imtanter, thereby depriving creditors at once of
all legal remedy for the recovery of those demands which it
purports to bar,-it unquestionably violates the constitution,
by "impairing the obligation of contracts ;"-and the Courts of
law would be bound to consider it as void. The limitation of
,eal actions is equally s~lutary ; and the community has doubt:-

-294

LINCOLN.
Prop'rs Ken. Purchase ·v. Laboree & als.

less derived much advantage from those laws which have gradually reduced the time, after which the owners should be barred
of their actions. But all such laws have allowed a reasonable
time within which they might prosecute their claims and :r12ke
their entries.-A sense of right and justice seems to have dJc•
tated this provision; and all the reasoning, founded on moral
principle, is applicable with the same force to the limitatio;i of
real, as personal actions. In Call v. Hagger~ al., 8 .Mass. 423.
an act of limitation was objected to, as being unconstitutional.
rrhe Court observe,-" To extend this principle to arts for the
"limitations of suits at law, which, when enacted with discre~
~, tion, and a reasonable time allowed for the commencement '!/ su·its
'' on existing demands, are wholesome and useful regulations,
"would be extravagant.'' But in that case the Court did not
allow the limitation to extend to actions on bonds, where the
escape had taken place b~fore the passing the act, and a right
of action had vested in the creditor.-Story J. in the beforementioned case of Society, ct-c. v. Wheeler, says,-" If the legis" lature were to pass an act of limitations, by which all actions
~, upon pa&t disseisins were to be barred, without any allowancf:'
" of time for the commencement thereof in futurv, it would be
" difficult to support its constitutionality, for it wouJd be com..
"pletely retrospective in its operation on vested rights." Irt
the case of Sturgis v. Crowninshield, 4 Wheat. 122, Marshall C.
J. says,--" If in a State where six years may be pleaded in
"bar to an action of assumpsit, a law should pass, declaring
" that contracts already in existence, not barred by the statute,
" should be construed to be within it, there could be little
"doubt of its unconstitutionality. So if a law should declare
" that contracts entered into, and reserving legal interest,
"should be usurious and -void, either in whole or in part, it
"would impair the obligation of the contract, and would be
"clearly unconstitutional." Without adducing any more au-.
thorities to this particular point,· we would observe, that many
of the cases and much of the reasoning, which we have applied
to the section in question under the other view of it, are applicable to it as an act of limitation.
The result of this investigation then is, that the section of
the statute under revitw, so far as it is prospective, is liable (o no
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objection; but so far as it is retrospective, and has altered theu,mmon law, it is unconstitutional, and cannot be carried into
effect; because siich operation would impair and destroy vested
Tights, and deprive the owners of real estate of their titles
thereto, by changing the principles and the nature of those
facts, by means of which those titles had existed and been
preserved to them in safety. We have before stated wherein
the common law is changeu by the provisions of the section in
question, viz.~ the well ~nown distinction between a possession
of lands under a claim of title on record, and a possession without any such claim is abolished; and Courts of law are author•
ized and req11ired to extend to possessors in both cases, and in
the same manner, the benefits of constructi'Ve possession, and
attach to it the same legal consequences as to all concerned.
Let us now apply the principles, thus ascertained and estah•·
lishcd, to the present case.
It appears that the tenantir. have no titl~ except what they
have derived from Nathan Longfellow, who entered without any
pretence of right, as a mere possessor and wrong doer. In the·
year 1 794, twenty-four years before the commencement of this·
action, Longfellow released all his right to the premises, on
which he had entered, to his son Jacob, under whom the tenants
claim by regular conveyances. It does not appt:ar that the
deed of release, or any of the subsequent conveyances, were
ever registered... It is stated that the easterly half or part of
the demanded premises, the part now in quest.ion, has never
been imprm:ed or cleared~ It is true, it appears by the report
that it was known that there were marked trees at the northeast
and southeast corners of the lot demanded, which Longfelloz1r
claimed as the comers of his lot. And for more than thirty
years before the commencement of this action there were·
marked trees on the lines running from the corners to the river,
which he claimed as the lines of his lot, and also across the
head thereof ;-that Longfellow cut and took away timber and
wood on the back end, and any part of the lot, as he had occasion, and forbid others from lumbering and cutting on the
lot; and paid. all the taxes assessed on the lot; and that the
said lines were openly known and recognized as the bounds of
Longfellow'Q lot,· during said thirty years. Do these facte

LiNCOL:N.
Prop'rs Ken. ·Purd1ase v. Laboree & als.

amount to a disseisin of the demandants as to said easterly half
of the lot?
With respect to the taxes, it may be observed, that as the
west end of the lot was in actual possession, and under actual
improvement, the assessors were by law bound to assess Longfellow, and we must presume that they assessed him for his
visible improvements. At best, however, such proof in general
is of little importance, as of itself it proves no disseisin. LongM
fellow would have been a5sessed in the same manner, had he
been a tenant of the demandants. It does not shew a possession to he advers:uy or exclusive. What facts are there in
the case shewing the possession to be exclus,ive? Tl1e lines
and bounds were claimed by Longfellow to be his; and this
fact was openly known. He also cut wood and timber on any
part of the lot, as he had occasion; and so in the casP- of Ken.
Prop'rs v. Springer, the tenant's father cut the grass on a meauow, a part of the premises demanded; in that case the lands
had been surveyed and the bounds marked by spotted trees.
Indeed the facts in that case are nearly the same as in the
present, excepting that there, no part of the demanded premises
had been enclosed by fences for thirty years; in the case before us, a part has been, and the title of the tenants in such
part is secured to them as we have already decided. As we
understand and have explained the case of Prop'rs v. Springer,
it has riot established, nor was it intended to establish any nf:;w
principle. The objection of the tenant's counsel has been
urged against that decision, on the ground that it had introduced and established a new principle. We consider that case
as a strong authority in this, in favour of the demandants;
marking clearly the distinctions to be observed between different
kinds ~f possession, as under claim of title on record, and mere
naked possessions. In the case before us, there is no proof of
any fence, or natural obstruction to guard the easterly half
of the lot from incursion ; no actual improvement and cultivation, notoriously marking the bounds of the tenant's claim,
and excluding all others ; no registered title or claim of title,
shewing the extent of such claim, or the grounds on which it is
placed, and operating as the assertion of right in opposition to
a.U other:. ; nor any thing but surveys, and lines, and cornel'
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bounds; with the exception of those acts of cutting timber and
wood, which might be proved in the case of common trespasses.
The before cited case of Jackson v. Schoonmaker, 2 Johns. 2j0,
is equally in point against the tenants, upon the evidence before
us. It is there decided that even a possession fence, made by
felling trees and lapping them one upon another around the lot;
will not suffice to make out an adverse possession, when that is
the only defence; but that there must be a substantial enclosure
and real occupancy; a pedis possessio, definite, positive, and no.:.
.torious, to countervail a legal title. This case carries the principle farther than that of Ken. Prop'rs v. Springer.
Upon principle and authority, we are therefore of opinion,
that, in regard to the easterly ha?f or part of the demanded
premises, the instructions of the Judge to the jury were incorrect, and of consequence, that the verdict must be set asido;
and a new trial granted.
We are aware that the opinion we have now delivered has
been extended to an unusual length; hut being aware also that it
is a cause of much expectation, the decision of which involves a
constitutional question, and may be extensive in its influence in
other cases, and to a wide extent; we have bestowed much attention in the examination of principles, and cautiously arrived
at the result. lt is always an unpleasant task for a judicial
tribunal to pronounce an act of the legislature in part or in
whole unconstitutional.
agree with the Supreme Court of
the United States, in the case of Fletcher v. Peck, that ~, the
"questim1 whether a law be void for its repugn:=rnce to the con" stitution is, at all times, a question of much delicacy, which
"ought seldom, if ever, to be decided in the affirmative, in a
"doubtful case. But the Court, when impelled by duty to
"render such a judgment, would be unworthy of its station,
"could it be unmindful of the obligation which that station im-

·we

" poses."
We cannot presume that the legislature, which enacted the
law, considered the section in question, as violating any constitutional principle, or in any manner transcending their powers.
Be taat as it may, the oath of office, under which we conscien•
tiously endeavour to perform our duties, imposes upon us as
solemn an obligation to declare an act of QUr legislature im•
'vot.. n.
~9
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constitutional, when, upon mature deliberation, we belif've it to
be so; as it does to give prompt and full effect to all constit-utfona-l laws, in the administration of justice.
Verdict set aside emd a new trial granted.

_..,...__
WILLIAM PARSONS,.
PROBATE

APPELLANT

FROIU A

DECREE OF THE JvDGE oE

vs. SARAH p ARSONS,

AI'PELLEE.,

Of the evidence to es-ta:blish a nuncupative will.
THE appellee was the widow of James Parsons,. who died
without issue, leaving the appellant, who w:,~s his fathPr~ bis
heir at law ;-and the appeal was from the decree of the Juuge
of Probate establishing a m:mcupative will of the <lecemied.

The evidence was,-that the deceased was a shipm::ister, but
that he sickened and died at home ;.-that on the morn~ng b.=-fore his death, being asked wlw he intended should have !iii
property, he replied that his wife should ;-that his father, heing present,- thereupon observed that he did not wish for a cent
of his son's property, but desired that it might go to the wife;
and spoke of it both then, and on another occasion, as a mat~
ter well understood and agreed upon ;-that in the <"Vrning of the
night on· which he died, the decea5ed being again asked whether
he wished his, wife or his father to have his property, he re«
plied "all to my wife;. that is agreed upon,"-and thereupon
looked up to his father, as if for his assent ;-that the father,
rightly interpreting this appeal to him, replied "yes-yes,"-and the deceased, turning his eyes to his wife, said'' you see
my father- ackno,wledges it."

.r1llenr for the UJJpellant, contended that this evidence did not
sati5fy the provisions <>f the statute of wills, which requires
that the testator should bid the persons present to bear witness
that such was his will, or to that effect. This last solemn act
ought to proceed voluntarily and unsolicit~d from the party, nnd
not merely in reply to an interrogatory. The practice of making nuncupative wills has at no time been treated with favour or
indulgence. Toller, Ex. 8 and Blackstone, 2 Com. .500. con~
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sider it as open to all the objections which the statute of frauds
Wc.s l"nacted to prevent; as having become nearly .obsolete at
the time they wrote; and as limited to those cases only where
the test:::itor wns surprised by sudden and violent sickness.
There is still less reason for regarding it with favour in this
<:ountry, where education is so common, and the practice of
wruing is nearly universal; and especially in this case, where
the pa!·ty was a man of busines1,, dying gradually, in the full
posses:::iort of his faculties, in. the bosom of his family, and surrounded by nrngistrates competent to have advised in the legal
execution of a vvritten testament; and where the ,equal and
beneficent provi1-ions of the statute of distributions have made
ample provision both for the widow and the heir at law.

Ruggles, on the other side, contended that the evidence in
the case sufficiently satisfied the words of the statute, and plainly shewed a testamentary disposition of his whole estate. And
he cited 7 Bae • .11.br. 314, 339. 1 Mod. 211. Osgood v.
Breed, J2 Mass. 582. Bond 'V. Seawell, 3 Burr. 1775. Mason 'V. Dunman, 1 Munf. 456.
MELLEN, C. J. delivered the opinion of the Court at the ensuing term in Kennebec.
The third section of the statute of 1783, ch. 24. [Stat. 1821,
ch. 38.] provides that " no nuncupative will shall be good,
"whereby the estate thereby bequeathed shall exceed the
" value of one hundred dollars, that is not proved by the oath of
" three witnesses, who were present at the making thereof; nor
" unless it be proved that the testator, at the time of pronounc" ing the same, bid the persons present or some of them to bear
'' witness that such was his will, or to that effect." The section
contains some other provisions which, in the present case, need
not be examined.-The only question which has been made is,
whether any nuncupative will was made,•coming within the provisions of the act. The testator had no children; and of
course his father was heir at law to his estate ;-or rather to
one half of it: the estate being personal, one half of it by
law belonged to the widow of the deceased. In general, nuncupative wills should be examined with a very critical eye, es•
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pecially when made by persons who were among friends
ai1d dependants, and in situations where a written will might
easily have been made. In such circumstances it is the duty of
the Court to see that the statute is strictly complied with, and
the rights of heirs duly protected. It was well observed by
the counsel for the appellant that the great object in view in
multiplying checks in such cases, is to guard the interest of the
the heirs at law from the dangers of fraud and imposition.
It is satisfactorily proved in the case before us that on one or
two occasions prior to the evening when the testato~ died, his
father, the heir, stated that he had no wish to have his son's
property, but desired it might be given to the wife; and spoke
of it as a matter which had been understood, arranged, and
agreed upon by all concerned.. Accordingly when the testator, a short time before his death, was asked to whom he wished to give his property,--he immediately replied-" to my
wife; that is agreed upon ;"-and when giving this answer, he
looked up in his father's face, by way of appealing to him for
the correctness of the answer, as the witnesses construed it ;
upon which the father instantly said-" yes, yes." The testator then turned his eyes on his wife and said, "you see my father acknowledges it." These are the circumstances relied on
by the cippellee to shew that, though the testator did not bid
the witne~ses, or some of them who were present, to bear witnrss that such was his will, yet he <lid what was '' to that ejfect."
And when we consider the previous und~rstanding and agreement with the father as to the disposition of his son's property~
and his own disavowal of a wish for any part of it; and further considt'r that this arrangement was alluded to by the son
a short time before his death, not only in plain language, but
also in his silent appeal to the father, and the remark to his
wife, founded on hi1' father's answer; when we further consider that all this took place in the presence of the three witnesses
who h,nc tt>stificd in the cause, and that the father and heir at
law was also present and assenting, and compare these facts
with the c::1ses rited for the appellee, we are of opinion that the
spirit, intrnt, and meaning of the statute has been complied wit.a
ln every essential particular; and accordingly
We affirm the decree of the Judge of Probate.
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fi'be statutes of :Massachusetts incorporating banks in Maine and in force at
the time of the separation, being recognized in the public statutes of .Maine
for the regulation of banking corporations, are thereby become public
,11tatutes and may be proved by a'printeq copy.

RoGERs being convicted of uttering as true a certain false

and counterfeit bill of the Kennebec Bank, with intent to de~•
fraud, &c.-now moved that the verdict be set aside and a new
trial granted, because the Judge who presideJ at the trial ~dmitted the printed law establishing that corporation to be read
in evidence to prove the existence of the corporation, without
proof of the loss of the original act, or the production of a certified copy,-though objected to by the prisoner.

Orr and Fessenden, in support of the motion, contended that
the act incorporating the Bank was a private statute, and that
the proof of it stood at common law, under the attestation of
the Secretary of State. It is an act of the Commonwealth of
Massachusetts. But the Stat. 1821. ch. 59. sec. 33. only authorizes the printed copiei. of the laws of this State to be used in evidence. And the act in question, though operating in this State,
is not a law of this State, and so not within the provisions of
the general statute.
The Attorney General doubted whether the objection ought, on
any principles, to prevail, inasmuch as it was altogether technical, and substantial just.ice was already done by the verdict.
2 Salk. 644. note a. Chitty's Crim. law, 100, 535. 1 Burr. 54.
2 Burr. 665, 936.
But he insisted that a private act, recognized by a general
law, was thus rendered a public act ;-1 Phil. Ev. 220. Bull.
N. P. 224. 2 D. ~ E. 569.-and that the statutes of .Massachusetts, being so recognized by the Constitution of .Maine, .II.rt.
10. sec. 3. were thereby made public acts in this State. But if
not, yet the Stat. 1821. ch. 59. must be understood to apply to
all laws in force in this State, whether enacted before or after
the separation.
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Per Cu.riam. lt is admitted that an act incorporating a banking company is a private act; and in the case before us we
have no proof that any such companies have been incorporated
by the legislature of this State. We must therefore proceed
on the ground that none such have been so incorporated.
But it is a principle of law that if a public statute in its Ian•
guage recognizes the existence of a private statute it thereby
makes such private statute a public one, which Courts of justice
must afterwards regard as such . Samuel v. Ei,ans, 2 D. &r E. 569.
Saxby v. Kirkus, cited in Bull. N. P. 224. 7 Bae• .llbr. Stat. F.
note.
The Stat. 1821. ch. 143. provides that "if any incorporated
"bank within this State shall refuse or neglect to pay on de" mand any bill or bills by such bank issued,-such bank shall
"be liable to pay to the holder of such bill or bills two per
" cent. per month," &c. The third and fourth sections impose
certain restrictions on all the banks in the State as to the form
and amount of bills to be issued by them. The Stat. 1821. ch.
144. imposes a tax on each and every bank in this State, to be
paid semi-annually,-points out the mode of enforcing its payment,-and subjects all the banks to the performance of certain
duties. The Stat. 1821. ch. 145. imposes further duties on the
several banks in this State. So of the Stat. 1821. ch. 146.
Now according to the principle of law before stated, this
Court is bound to take notice that there arc banks established
and in operation in this State, all of which being recognized by
our statutes above quoted, must he considered as established
by acts of a legislature authorized to enact them ; which acts,
by such recognition, have become public statutes. It is well
known and admitted that Courts of law, and all persons are
bound to take notice of a public statute, whether it be published or not. By looking at our constitution we learn that all
laws enacted by the legislature of .Massachusetts, and in force on
the fifteenth day of Mm·ch, 1820, should remain and be in force
in this State until altered or repealed by our own legislature;and by examining the public general repealing act of 1821, ch.
I 80. we find that none of the acts of .Massachusetts incorporating banks now in existence and in operation in this State have
been repealed. It results, therefore, that the printed copy of the
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act of Jfassachu.setts by which the Kennebec bank was incorpor..
ated was properly admitted in evidence to the jury, in the same
manner and for the same purpose that printed copies of any
public acts are read to a Court or jury.
Motion overruled.
NOTE, After this decision the prisoner filed a new motion to set aside the
verdict, grounded on the subsequent discovery of a fact not known at the tria1 1
viz.-that one of the jurors, before the trial, had expressed to divers persons
his opinion that the prisoner was undoubtedly guilty of the offence cbar.ged in
the indictment, an:l said that all the world would not convince him to the con•
trary. And this being proved, the Court granted the motion.

THE CASE OF

CHARLES ROGERS.

If a statute contains provisions of a private nature, as, to incorporate a bank1
&c., yet if it contains also provisions for the forfeiture of penalties to the
State, or for the punishment of public offences in relation to such bank, it i1S
a public statute.
The statute incorporating the Bank of the United States is a public statute.
THE prisom·r was convicted of bringing into and having in
his possession within this State five false forged and counterfeit
bilJs purporting to be bills of the Kennebec bank, and six other
false, forged and counterfeit bills, purporting to be bills of the
Bank of the United States, with intent to utter and render them
current as true, knowing them to be false, &c. The indictment
contained but one count. At the trial the presiding Judge ad~
mitted the printed statute-books to be read as evidence of the
incorporation and existence of the banks mentioned in the indictment, though objected to by the prisoner, for which cause
he now moved that the verdict be set aside and a new trial be·
granted.

Orr and Fessenden, for the prisoner, argued respecting the
act incorporating the bank of the United, States, that it is a
private act, because it is a mere grant of private privileges, for
the benefit of individuals in particular and not of the public in
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general, which the UniteJ Statrs cannot revoke, and over
whose lawful operations they have no control.

The Attorney General argued for the public character of the
act, from the interest which the government had in it, as secured in the second, eighth and fourteenth sections. And he cited
the case of M'Culloch v. The State of .Maryland, 4 Wheat. 31 6.
MELLEN C. J.
So far as the motion before us has reference
to the bills mentioned in the indictment as purporting to have
been issued by the Kennebec Bank, we have considered and diss
posed of it in the case of James M. Rogers ; and to that we
refer for the reasons of our opinion.

But in th1'.s indictment the defendant is charged with having
had in his possession sundry forged and counterfeit bills, pur•
porting to have been issued by the Bank of the United States,
knowing them to be false and forged, and for the purpose of
rendering them current as genuine ; and as to these the objection is, that the Judge before whom the cause was tried admitted
the printed copy of the act of Congress, establishing that bank,
to be read to the jury as proof of its incorporation.--The argument in support of this objection is that the act is a private
one. The only question, then:, is, whether the act be a public or
private act? It is well known that the Bank was established
for public purposes, as an important aid in conducting the fiscal
concerns of the nation. The United States own a large portion of the funds of the Bank,-its hills are receivable in payment of the revenue; and in the case of M'Culloch v. Maryland,
4 Wheat. 316. the Supreme Court of the United States, speak~
ing of the act incorporating the National Bank, pronounced it
one of the supreme laws of the land.
But although a statute be of a private nature, as, if it con~
cern a particular trade, yet if a forfeiture be thereby given to
the King, it is a public statute. Rex v. Bagg, Skin. 429. On
examining the act under consideration, we find that the twelfth
arid thirteenth sections provide penalties of different amounts
for violations of certain parts of the act ; and a moiety or a
less proportion of the penalties is given to the United State~.
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The eighteenth and nineteenth sections provide punishments to
be inflicted on those who may be convicted of counterfeiting
the bills of the bank, passing them, possessing them, &c. It is
believed that in common cases, acts of incorporation, of a pri•
vate nature, do not contain provisions for the forfeiture of penalties and infliction of punishments. Such provisions are to be
found in the general and pubiic statutes, and not elsewhere.
For these reasons we cannot feel ourselves at liberty to pronounce this act of Congress to be a merely private act, proveable to a jury only by a copy attested by the Secretary of State.
The motion, therefore, to set aside the verdict and grant a new
trial, must be overruled and sentence be passed upon the prisoner.

CLAP v. DAY.
t( a promissory note be made to the agent or treasurer of a private association
by his name, with the addition of his agency or office, he may have an action in his own name on the note, the addition of his character being but

descript-io person<r.

IN this action, which was assumpsit, the writ contained two
counts ;-one upon a note of hand made by the defendant, payable to the plaintiff ,;, as treasurer of the proprietor,s of the new
"meeting-house in Nobleborough, or his successor in said of" fice ;"-and the other upon a note of the same date and
amount, payable by the defendant to the plaintiff in his private
capacity.
The defendant protesting that the plaintiff at the time of suing
out the writ was not the treasurer of the proprietors, but had
been succeeded in that office by one J. G. pleaded in bar that
the notes mentioned in the two counts were one and the same,that the proprietors were a voluntary association for the pure
pose of building the meeting-house,-that the plaintiff and the
defendant, and divers other persons were members of the association,-that the note declared on was au accommodatiou•
VOL. U.
40
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note, made for the purpose of ascertaining who were creditor:ii
and debtors among said proprietors in building the house ; and that the note and all other credits among the proprietors is
the common an<l joint property of the whole association, they
all being in law but one person.
The plaintiff replied that before action brought, for a good
and valuable consideration, he sold and transferred the note to
ene S. C. in whom the equitable interest became vested and
now is, and for whose use and benefit this action is brought,
and that he received the full payment of S. C. therefor, as
treasurer and trustee of the proprietors.
Whereupon the defendant demurred in law.
Allen and Bellard, in support of the demurrer. The pleadings disclose the fact that the defendant and other persons are
equally interested with the plaintiJf in the note in suit; and it
is a well settled principle that all who have the legal interest
must join in the action. It does not appear that, the plaintiff is
treasurer of the association by any legal appointment, or has
been constituted to sue for their use, or is entitled to sell and
dispose of securities belonging to tho company. If he should
<lie, the note would not be assets in the hands of bis executors,
but must go to the associates who alone are interested in the
money, and who ought, therefore, to have joined in the suit.
In that way also the defendant might avail himself by way of
set-off, of his demands against the association 1 which, if this
action can be sustained, will be defeated. 1 Chitty Pl. 5, 8.
Pigat v. Thompson, 3 Bos. ~ Ad. 14 7. Gilmore v. Pope, 5 Mass.
491.

Niven v. Spikerman, 12 Johns. 401.

But if the plaintiff might sue, yet as between him and the defendant the note is void, being without consideration. Nothing
passed from the plaintiff, and no benefit accrued to the defendant. Nor wo11ld a judgment in this case be any bar to a future
action in the name of all the company. Fowler v. Shenrer1 1
)~Jass. 14.

Pearson v. Pearson, 7 Johns. 28.

Orr, for the plaintiff. The :rlmotint of the plea is that the
note was an acco:nmocl:Jtion-;:rnte, and is the joint property of
all the company. But this contradicts the note on the face of
it, and therefore it cannot he received in evidence.
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There being no corporation, the description of the plaintiff's
capacity is naught, and may be rejected. It is but descriptio

personce.
Here also a consideration appears. Each individtm{ had
received his proportion of the common benefit, for which he
was indebted to the common fund ; and this debt is the sum he
has agreed to pay.
C. J. after stating the case, delivered the opinion of
the Court as follows.
MELLEN

The first question is, whether the declaration be good. It is
contended that the plaintiff has no legal interest, and that therefore he ca.nnot maintain this action~ The association is said to
be voluntary, and without any legal incorporation. The cases
of Gilmore v. Pope and Niven v. 8pikerman were those of incorporated companies, and were decided on the ground that agents
of such companies could not sue in their own names, there being no consideration as between such agents and the persons contracting with the corporation. In Pigot v. Thompson the promise was to " the treasurer of the commissioners," but not by
his name. The case of Buffum v. Chadwick, 8 Mass. 108. is
directly in point for the plaintiff. The action was foi.u~ded on
a note signed by the defendant, whereby, for value received of
the Providence hat-manufacturing company, he promised B1fifum
as the agent thereof, to pay him, &c. On a motion in arrest of
judgment the case of Gilmore v. Pope was cited by the defend,a.nt's counsel ; but the Court overruled the motion, and considered the two cases as different ;-observing that in the case
then at bar the contract was with the agent per.rnnally, and his
adding his character to his name in the writ amounted only to
a description of his ]person. We are of opinion that the objection to the declaration is not maintained.
· In support of the plea it is urged that the note declared on
is an" accommodation-note;" but it does not follow from that
circumstance that it is without consideration. It is also alleged
that it was given for the purpose of ascertaining who were
creditors and who were debtors among the proprietors in building the house, but it ils not stated that the defendant was a creditor and not a debtor ;-of course this does not shew a want of
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consideration. If the allegation in the plea be intended as an
averment that the note was conditional in its origin, then it is inadmissible as contradicting the note, which on the face of it is
absolute. The averrnent also that the note is the common and
joint property of the whole association contradicts the promise
in writing, because the defendant is alleged to be one of the
proprietors, and he cannot make a promise to himself. The
language of the plea is by no means definite as to the meaning
intended to he conveyed ;-it neither admits nor traverses the
promi,se declared on, nor discloses any facts shewing the contract of the defendant to be different from that alleged in the
writ. For this reason it is unnecessary to examine the replica~
tion ; as the plea itself is bad, the plaintiff is ~ntitled to judg~
ment.

HOSMER,

ADMINISTRATOR

v. CLARKE.

Where money in a bag has been deposited merely for safe keeping, no actioa
lies for it, till after a special demand •
.And if the party depositing the money be dead, the usual public notice given
by the administrator, of his appointment, calling on all persons indebted to
make payment, is not a sufficient demand for that purpose,

Tms was assumpsit for money had and received, and camE;
before this Court upon summary exceptions taken by the plaintiff to the opinion of the Court of Common Pleas given in
favour of the defendant upon a case stated by the parties.
It appeared that. Asa Hosmer, the plaintiff's son, being mate
of a brig of which the defendant was mastPr, delivered to the
defendant in the "\Vest Indies a bag of money to keep for him,
and soon after went ashore at Port au Prince and died without
issue, leaving the plaintiff his father and heir at law. The defendant immediately on his return to Camden where the parties
lived, c:1used the bag of money to be delivered for safe keeping to the mother of the deceased, who had for several years
lived apart from the plaintiff her husband, without any separate
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maintenance, or support from him. The plaintiff then demanded the money, as heir to his son, of the defendant, who
refused to deliver it to him as heir, and soon afterwards sailed
on another voyage to sea. After the departure of the defendant, the plaintiff obtained a letter of administration on the es..
tate of his son, of which he posted up the legal notifications,
· therein calling on all persons indebted to the estate to make
payment to him ; and then commenced this action without
making any other demand, the defendant being still at sea, and
ignorant of the appointment of an administrator. After his
return the defendant admitted the money to be in his hands,
and offered to pay it to the plaintiff, but refused to pay costs.

Orr and Thayer, in support of the exceptions, denied that any
special demand was necessary before action brought, especially
as the money had become assets in the hands of the administrator, who could not be supposed to know the circumstances
tmder which it was deposited with the defendant. And they
cited Cooper v. Mowry, 16 Mass. 5. But if any demand was
necessary, the public notice given by the administrator was
sufficient.

Wheeler, on the other side, relied on Gray -v. Portland Bank,
3 Mass. 368. and Foster v. Essex Bank, 17 Mass. 4 79. to shew the
necessity of a special demand, this being a case of naked deposit for safe keeping ;-and he contended that the representative of the intestate could be in no better situation, in this
respect, than the intestate himself.
MELLEN

C. J. delivered the opinion of the Court.

Two questions have been made in this case ;-1. whether
the action is maintainable before demand made on the defendant, of the money deposited with him ?-2. whether the notice
given by the plaintiff of his appointment as administrator, in
the usual form, can be deemeJ in law a sufficient demand?
As to the first point ;-it appears that the defendant received
the bag of money be]onging to the intestate, merely as an act
of friendship,-that the intestate soon after died in the West
Indies,-that the defendant carefully brought the money home
with him in the same bag, and has kept it safely ever since,
always having been ready to deliver it to any person legally
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authorised to receive it. Upon these facts it is clear that an
action of traver could not be maintained, there having been no
d~mand nor conversion of the property. And we do not perceive any reason why assumpsit should lie, or on what principle it can be maintained. The defendant has complied with
his engagement by keeping the money safely; and if no demand has been made on him for it which he has not been willing to comply with, then no promise on his part has been violated; and of course, without proof of demand and refusal,
assumpsit will not lie.
As to the second point ;--it appears that the defondant went
to sea before the plaintiff's appointment as administrator, of
which fact he had no knowledge till after the commencement
of this action. The main object in requiring an administrator
to give public notice of his appointment is, that the creditors of
the intestate may know on whom to call for payment of their
demands within the four years allowed them for that purpose.
The usual call on all persons indebted to the estate to make
payment is inserted for the convenience and at the pleasure of
the administrator. Such notice, from its nature, must be general. In the present case it did not reach the knowledge of
the defendant till the action was eommenced. Besides, it is
very questionable whether it would have amounted to a legal
demand, if it had reached him in season. The advertisement
contains only a demand on all persons indebted ;--but before a
legal demand and refusal the defendant cannot be considered
as indebted to the estate. Accordingly the exceptions are overruled, and the judgment below is affirmed.

--

FEYLER v. FEYLER.
No appeal lies from an order of the Court of Common Pleas directing t<he
plaintiff to become nonsuit. The remedy for the party aggrieved, is by exceptions pursuant to Stat. 1822. ch. 193.
Whdh~r the plaintiff may file a new writ, the original being lost, qua:re.

vVmLE this action, which was trespass quare clausumfregit,
was pending in the Court below, the original writ was acci~
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dentally lost. The plaintiff thereupon moved for leave to file
a new writ, which was refused by the Court, who ordered a
.nonsuit to be entered, and gave judgment for the defendant for
costs. From this order and judgment the plaintiff appealed to
this Court, and now entered his appeal, and renewed his motion
for leave to file a new writ; producing a substantial copy of the
0riginal, verified by the affidavits of the attorney who drew it,
and of the officer who made the service.

Orr and Reed resisted the motion, on the ground that here
was nothing to amend by, the declaration, by our practice, being inserted in the body of the writ. But they also objected
that the case was not regularly before this Court, the law permitting an appeal only in cases where an issue has been joined •
.!J.llen and Bulfinch, to shew that the remedy was by appeal,
cited Bemis v. Faxon 2 .tlass. 141. Lampheare v. Lamprey, 4
.Wass. 107. Tappan v. Bruen, 5 Mass. 193. Wood v. Ross, 11
Mass. 271. And to shew the authority and practice of the
Court to grant leave to file new writs, they cited the case of a
loss of the records of nisi prius and writs of hab. cor. jurat.
Barnes' Notes, 466-issue roll and records, 1 Caines, 496-indictment, 3 Caines, 104, 88.-.fieri Jacias, 3 Johns. 448.
C. J. deliYered the opinion of the Court at .!J.ugusl<l
in the ensuing week, as follows.
MELLEN

The Stat. 1822. ch. 193. sec. 4. providf's for an appeal by
either party in any personal action, wherein any issue has been
joined, under certain limitations as to the amount, and conditions
as to costs. There was a similar limitation of the right of appeal in the Stat. 1811. ch. 33. ; but not in the Stat. 1782. ch. 11.
which permitted nn appeal by " any party aggrieved at the
"judgment of the Court of Common Pleas upon any action."
This provision remained in force till the Stat. 1803. ch. 155.
took away the right of appeal from any judgment rendered in
that Court iipon default. The cases of Bemis v. Faxon and of
La.rnpheare v. Lamprey, which refers to it, were founded on the
act of 1782i which did not confine the right of appeal to cases
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where issue had been joined. But our Stat. 1822. ch. 193. sec.
5. expressly provides that "either party aggrieved by any
" opinion, direction, or judgment of said Court of Common Pleas,;
"in any matter of law, may allege exceptions to the same," in
a summary manner, and pursue his remedy in the mode there
pointed out ;-and this provision extends to cases where either
party is aggrieved, whether issue has been joined or not. No par~
ty therefore is without remedy. The plaintiff should hwc
pursued this course in the present case ; but having omitted so
to do, the case is not regularly before us, and we can only
dismiss it as a misentry. Of course it is not necessary that we
should give any opinion on the question of filing a new writ.
It is hardly necessary to add that the cases cited from .Massa•
chusetts bear no resemblance to this, and were decided upon
principles which have since been changed.
See Frothingham v. Dutton, ante, p. 255,

-THORNDIKE v. BARRETT.

Where the proprietors of a large tract of land had conveyed a parcel to R. T,
by metes and bounds, and also contracted to sell him an adjoining parcel,
which, under that contract, he had entered upon and enclosed within fences,
-and aftPrwards they conveyed to W. M. "all their unappropriated lands"
in the same tract, bounding it in part " on land of R. T.'' whose deed was
not then on record ;-it was holden that the lands thus possessed by R. T.
were "appropriated," and did not pass to W. M.
The lands of a person deceased, of which he was disseised actually and not
colomably at the time of his death, ar(not liable for the payment of his
debts.

Tms was a writ of entry in which the demandant counted on
his own seisin within thirty years, and a disseisin by the tenant; and it was tried upon the general issue, at the last October
term in this county.
The demandant, to prove th£' issue on his part, read in evidence a deed to himself from Jlllary Jlllolineaux, administratrix on
the estate of William .Molinea11:c, dated S~ptember 11, l 8 rs, anrl P
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licence from the Common Pleas to her for that purpose. He
also proved that after the date of his deed and before the commencement of this action, he entered peaceably into the land,
the tenant opposing and forbidding him for the sole purpose of
trying his title.
The tenant then read in evidence a deed of the premise5
from one Joseph Aerce to him, dated April 1, 1817; and proved
that at the rh.tc of the dem:rndant's deed, the tenant was in fact
in possession of the land. having it enclosed in fence and under
cultivation. He also read a deed from the Twenty Associate.'?,
dated February 15, 1806, conveying the premises to Pierce, his
grantor.
The demandant then offered in evidence a deed dated September l 4, 1790, from one John Molyneaux in his capacity of clerk
to the Twenty Associates, and hy virtue of divers votes of the
proprietary therein recited, conveying to said William a large
tract of land called Beavchamp Neck containing five hundred
acres, of which the premises were a part; it being the same
deed mentioned in Barrett v. Thorndike, 1 Green!. 73. and on
which the standing committee of the proprietors had certified
their approbation. This deed recited a vote of the proprietors
September 23, 1785, directing the sale of Beauchamp Neck by the
standing committee ;-a vote of the standing committee October
31, 1 785, mentioning that several offers had been made for
Beauchamp N£ck "supposed to contain about.five hwndred acres,"
and accepting the -offer of W•.Molyneaux it being the 'highest,
and thereupon voting to sell him " all the unappropriated lands on
"Beauchamp fieck, he paying six shillings per acre ;"-another
vote of the proprietors December 12, 1789, in which the two
preceding votes were recognized, and the clerk directed to make
out to Molyneaux "a good and lawful deed agreeably to the
H usual forms in like cases practised," he having "complied with
" the conditions as per account settled the fourth instant;"also a prior vote of the proprietors passed .May 13, 1768, empowering the clerk to execute any deeds ·which the standing
committee shall judge necessary for conveying any lands of the
proprietors, to be approved by an indorsement by at least two
of the committee in writing, on the deed ;--:rnd then proceeded
to convey the lands, describing them :as bounded " northwe-st
VOL. IT,
41
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"on land of ./Ibraham Ogier, and land of Robert Thorndike con..
" ta·ining fifty acres, and a pond." To this the tenant objected;
that it purported to be, not the deed of the proprietors, but of
John Molyneaux, who did not appe:ar to have any interest in the
land ;--and if not, yet the recitals in the deed ,vere not the
proper evidence of his authority to convey. He also offered
to prove that in one of the recitals in the deed there had been
a fraudulent alteration of the word four hundred to five hundred
acres, by which the authority of the deed, as evidence of the
vote, was wholly destroyed. But the presiding Judge overruled
this obj€ction, and admitted the deed.
The demandant also read a deed from the Twenty Associates·
to Robert Thorndike of fifty acres of land, dated November 9,
1768, and recorded January 2i, 1794.
The tenant then offered to prove that the alteration of the
word four to five was made by William .Molyneaux himself, and
that he had also fraudulently interlined the words "containing
'" 50 acres" in the description of the land, and to shew the materiality of the alterations, he further offered to prove that at
the date of the deed to Molynen,ux and long before, Robert
Thorndike was in possession of the demanded premises, adjoining his fifty acres, having the land inch~ed in fences and under
actu·1 l improvement, unc!.er a contract with the Twent.11 Associates for the purchase of it; that no line had then been run bea
tw?en the <lemandcd prrmises and the fifty acres~ and that the
land in dispute, :-lS m>ll c1s the fifty acres, ,vas commonly called
in that ·neighbourhood Robert Thorndike's land, and that this
was well known to all parties. He also offered to· prove that
Willittm .,Molyneaux w:-1s never in the actual possession of the·
premises, but thnt Thorndike continued to occupy the same till
the deed to Pierce, and that Aerce entered and occupied till he
conveyed to the tenant. He also offered to read a copy of the
judgment in trespass in the case of Barrett v. Thorndike rendered for the present tenant upon a fin:-11 trial ;--also an account
set.tied by William NolyneaucG· with the Twenty Associates in
which he credited them with the price of the Beauchamp Neck,
as containing four hundred acres.
All this evidence was rejected by the presiding Judge.
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It also appeared that Robert Thorndike always denied and resisted the claim of William .Molyneaux to the demanded pre!Ilises,
but never pretended to hold in opposition to the right of the
Twenty .11.s-sociates ; from whom in 1804 he took a lease of the
premises for the term of one year.
The tenant then contended that, inasmuch as he was in the
open and visih]~ possession and occupation of the premises at
the time of the execution of the deed from the administratrix
to the demandant, nothing passed by this deed ;-but the Judge
overruled this objection, and instructed the jury that by the.
original conveyance from the Twenty Associates to William
JlrJ0lyneaux the demanded premises passed to the grantee, and
that the demandant had maintained his action; and they found
for the demandant. The verdict was taken subject to the
opinion of the whole Court upon the correctness of the opinions of the presiding Judge, in admitting or rejecting the eVI..
dence aforesaid, as stated in his report of the trial.

Orr, Feisenden, and Wheeler, for the defendant.
1. Nothing passed by the deed from the administratrix to
the demandant, because her husband was never actually seised
of the land. Thorndike having held adversely from the year
1790, the right of entry in .'Molyneaux was gone. He always re~
siste<l the latter's right to the land. .11.tkyns -v. Horde, 1 Burr.
107. Co. Lit. 29. a. 153. a. 1 Taunt. 588. 3 Bl. Com. 176.
Prop'rs of No. 6 -v • .JJ;I'Farland, 12 Mass. 325. Or if the intes"
tate was ever seised, yet he died disseised, and so the land was
not liable for the payment of his debts. Nason v. Willard, 5
Mass. 240. Poor v. Robinson, l O Mass. 131. Boylston v. Car'Ver, 4 Mass. 607.
2. The deed from John :Molyneaux conveyed nothing, it not
being in terms the deed of the proprietors. If he had authority to convey, it was never properly executed. Stinchfield v.
Little, 1 Greenl. 231. Elwell v. Shaw, 16 Mass. 42. But he had
no authority, the recital of the votes in the deed being not the
proper evidence of the fact. 1 Phil. Evid. 319--321.
3. If, however, these recitals might be sufficient under other
circumstances, yet the deed being materially altered, all its
credit is destroyed. And the tenant ought to have been ad~

316

LlNCOL~.
Thorndike v. Barrett.

rnitted to prove these alterations. The existf'nce of a dred to
Thorndike was not conclusive evidence of the extent of the land
called his, since he claimed and held within fences the adjoin•
ing land under a contract, the land being thereby "appropriat•
ed," and so not within the deed to .Molyneaux. And so .Moly•
neaux understood it, or he would not afterwards have alt(•red
his own deed. These parts were proveable by parol. Storer v.
Freeman, 6 Mass. 435. King v. King, 7 .Mass. 496. Albee v.
Ward, 8 Mass. 83. Townsend v. Weld, 8 .Mass. 146. Leland v.
Stone-, 10 .Mass. 45!). Adams tJ. Frothingham, 3 Mass. 352.
4. The deed to .Mnlyneaux was obtained by frc1ud, and is there•
fore void. It appears from his account settled with the propri•
etors at Boston that he was their agent for the survey and care
of these remote lands; and that he falsely represented the
Neck to contain but 400 acres, when in truth it contained at
least .five hundred. A deed thus obtained by imposition and
fraud ought not to be received as evidence of title ;-and th~
grantors might well convey the lands to another. Smithwick v•.
Jordan, 15 .Mass. 113.
Longfellow, Greenleaf, and Thayer, fol' the demandant.
1. The recitals in the deed are good evidence, prima Jacie, of
the votes of the proprietors, especially after this lapse of time.
If not~ they may be considered as certified by the clerk, his
signature being up.on the deed. And the original vote directing
the clerk to convey is a prospective ratification and adoption of
such deed as he might make and the standing committee approve. If the authority was defectively executed, it is cured
by Stat. 1823. ch. 228.
2. By the land of Thorndike mentioned in the deed, must be
understood the land he owmd, which could only be known by
reference to his title-deed. The paro) evidence offered would
have contradicted this, and was therefore inadmissible; or, if
uot, it was not the best evidence of the fact. Storer v. Freeman, 6 Mass. 440. Crosby v. Parker, 4 J,.fass. 11 O.
3. Of the estate thus conveyed William Molyneaux was seised. The lease from the proprietors to Thorndike in 1804 was
a.n admission of their seisin, wh:ich instantly enure<l to the beneM
fit of their gra,ntee ; whose seisin both the parties to the lease
11
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are thereby estopped to drny. If not, yet the demand:rnt en•
tered under his own deed, whir.h he might well do, the right of
the intestate being conveyed thereby. Drinkwater v. Drink•
watt:r, 4 Mast:. 354.
4. The alterations have been decided to be immaterial, and
not to affect the title to the estate. Barrell v. Thorndike, 1
Greenl. 73. And it does not appear but that the quantity was
t.ruly represented at four hundred acres.
WESTON

J. delivered the judgment of the Court as follows.

Whatever may he the true construction and effect of the
deed of the fourteenth of September 1 790, purporting to convey
to Will£am Molyneaux, the title of the Twenty Associates to the
lands therein described, it does not appear that the said William
in his life time ever had the actual occupation of the premises
demanded. Admitting the land in controversy to have been
irduded in, and to have passed by, this deed; yet it appears
that this effect was contested hy the grantors. Robert Thorndike then in possession under them, continued to occupy the
premises, denying and resisting the claim of .Molyneaux. In
this he was supported, as the tenant offered to prove, by the
Twenty Associates, who recog;iized and claimed Thorndike as
their tenant; and in February 1806, actually conveyed the land
in question to Joseph Pierce in fee, who, by his agent, !ook possession of the same, which was continued until he sold to the
present tenant, who has ever since had the exclusive possession
. and occupancy of the demanded premises ; claiming to hold
them as his own. William Molyneaux therefore became disseised, if he ever was in fact seised; and this disseisin must be
eonsidered as having commenced soon after the date of his
deed. The grantor cannot lawfully enter upon and oust his
grantee, but such act would notwithstanding be a disseisin, as
,nuch as if committed by a stranger.
It is true that in a comparison of title, if the deed to William
.Molyneaux passed the premises, the subsequent adverse possession of Robert Thorndike, and of Joseph Pierce and his grantee,
would be found to have been tortious. Each deducing his right
from the same origin, A'lolyneaux's, as the more ancient, must
have prevailed. 13ut the disseisin weuld continue until it was
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purged or extinguished by peaceable entry, or by judgment of
law. It doe& not appear that .Molyneaux availed himself of
either of these remedies. He died thrrefore disseised. He in
his life time, while the disseisin continued~ could not by law
have passed his right to a stranger. Could his personal repre-,
sentative <lo so, upon his decease? If she could not~ then however well founded the right of the intestate may have been, the
title of the demandant fails.
It is insisted that un<ler a license of Court duly obtain.ert the
administratrix might lawfully sell the right of the intestatP.;
and that it was competent for the demandant, as the pur<'bscr
to enter upon the premises and to demand the sc1mP in a ~uit
at law, as he has now done, counting upon his own seisin. The
case of Drinkwater v. Drinkwater, 4 JI.lass. 354. is relied upon
as an authority justifying this course. Chief Justice Parsons,
in delivering the opinion of the Court there says, '"if the lanJs
"are liahk~ to the payment of the intestate's debts, he (the ad" ministrator) may lawfully sell them on license, whether they
'~ are in the possession of the heir, ~t of his alienee or disseisor.
"For no seisin of the heir, or of his alienee, or of his disseisor,
"can defeat the naked authority of the administrator to sel1 on
" license." But this reasoning is predicated on the nssnmption
that the intestate died seised. In the case of Willard v. Nason,
5 .Mass. 240. the same learned Judge, commenting as the organ
of the Court, upon the statute of Jlfassachusetts, under the au~
thority of which the sale was made to the demandant in this
action, remarks that "it may be further obsPrved that the
"lands of a person deceased are not liable for the payment of
"his debts, unless he died seised of them, or had fraudu1ently
"conveyed them, or was colourably and fraudulently disseised
"of them, with the intent to defraud his creditors." And this
is the language also of the fifth section of the statute of Massa-.
chusetts 1805. ch. 90. and of the revised statutes of this State,
ch. 72. sec. 1.
Thus it clearly appears that llhe lands of a person deceased,
of which he was disseised actually and not colourably, at the
time of his death, are not made liable for the payment of his
debts. The land in question, if it ever belonged to the intestate, being thus circumstanced, it results that the license ob~
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tained by the a<lministratrix of William .l'J;Jolyneaux did not
extend to this land·; and that the demandant could derive no
title under her deed.
By the deed to William Molyneaux) it is recited that the standing committee of the Twenty Associates, at a meeting holden on
the thirty-first of October 1785, agreed to accept the offer of
the said WiUiam, and to sell to him all the unappropriated lands
on Beauchamp Neck; and it is further recited that at another
meeting of the same committee, the said Will-iam having complied with the conditions on his part to be performed, the committee, referring to their agreement before mentioned, voted
that the clerk of the propriety should make out a good and
sufficient deed to the said William of the said Beauchamp Neck,
according to the usual forms. The tenant offered to prove that
at and before the date of that deed, Robert Thorndike was in
possession of the demanded premises by distinct metes and
. bounds, fences and actual improvements, under a contract from
the Tw.nty Associates for the purchase of the same. This con•
tract, and the actual possession of Thorndike under it, must be
considered as an appropriatiun of this land, within the true intent and meaning of the agreement recited. Of this appropriation neither the Twenty Associates nor William Molyneaux, from
the nature of Thorndike's possession, could he ignorant. It
' could not have been understood, by either of the parties, that
the vote of the committee extended to the sale of this land
which, if made, would deprive the propriety of the powr;r to
fulfil their contract with Thorndike; and thus render themselves
liable to answer in damages to him for its violation. 'fo appropriate, is to· consign or set apart to a particular use or destination. This was virtually done by the contract with Thorndike, who had thereupon entered into the actual possession and
enjoyment of the land in question ; his title to which was to become consummate and indefeasible, upon the performance of
certain conditions on his part.
But it is contended that the tract conveyed, being bounded
on Robert Thorndike's land, this must be construed to mean the
fifty acres which he actually owned, and not that which he
had only contracted for; and the case of Crosby v. Parker, 4
Mass. 110, is cited to support this position. Crosby was there

320

LINCOLN.
Thorndike v. Barrett.

hounded by Joseph W£lson's land. Wilsnn owned one piece and
had contractfd for, and was in possession of, another adjoining;
and the Court held that Crosby's titlP Pxtended to the former.
One of the reasons assigned hy the Court for their opinion is,
that Wilson's first purr base was "all the land of which he had
" any title on record, hy which the tenant could ascertain the
"boundaries." In the case before ns it appe::irs that Thorndike's
deed of the fifty acrrs, was not recorded until some years af..
ter the execution of the deed in question. But the most material difference between the two cases is, that the committPe of
the Twenty Associates agreed to sell only the unappropriated land.
By construing the" land of Robert Thorndike," as expressed in
the deed, to mean as well that which he occupied and possessed
under contract to purchase, as that which h:1d actually been
conveyed to him, the unappropriated land alone passed, in con-formity with the manifest intention of the parties. But if, by
this boundary, we are to understand the fifty acres, it would embrace land which the grantors had before appropriated, by
their contract with Thorndike. By the former construction
every part of the deed is consistent; and embraces all which
the parties could have contemplated.
That the grantee thus understood it, if .any ford1er evidence
were necessary, the tenant offored to prove that after the exe·,cution of the deed, he fraudulently inserted therein after the
words°'~ land of Robert Thorndike," the words " containing fifty
acres;" thereby plainly indicating his consciousness that his
title could not extend to Thorndike's fifty acres, without these
additional wor<ls.
\Ve are, for these reasons, of opinion that the evidence rejected, t(::nding to shew what was meant by Robert Thorndike's
land, ought to have been admitted; and upon this ground as
well as from the want of authority in Nary .Mo(yneaux to sell thi5
land, for the reasons before stated, the verdict is set aside, and a

New trial granted.
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The Court of Common Pleas has no jurisdiction of an offence created by stat•
ute, unless it is expressly made cognizable in that Court.

THE defendants were indicted in the Court below upon Stat.
1821, ch. 168, for taking, carrying away, and converting to their
own use two logs lying upon the bank or shore of a stream called Dead river; this offence being made penal by that statute,
and punishable by indictment in any Court of competent furisdiction. Being convicted in this Court, to which they had appeal,ed, they moved that the judgment be arrested, assigning divers
causes, one of which was that the Court of Common Pleas had
no jurisdiction of the offence:

The Attorney General and H. W. Fuller, being called upon by
the Court to support the verdict against this objection, contended that the act was a misdemeanor at common law, to which the
statnte only affixed a specific penalty ;-and that the Court-0f
Common Pleas had jurisdiction over offences of this sort, deducible from the old Court of quarter sessions, through the late
Court of General Sessions of the peace. And they cited Commonwealth v. Holmes, 17 Mass. 337.

Sprague, on the other side, was stopped by the Court.
Per Curiam. It is very clear that the act charged in the indict~
ment was no offence at common luw, but was merely a trespas!i;
VOL, 11.•
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and it falls within the principle of Commonwealth v. Knowlton, 2
Nass. 530. and for the reasons there given the judgment in this
case must be arrested. The jurisdiction does not belong to the
Court below, unless expressly given; which in the present in~
~tance has not been done ..

WELLS'

CA.SE.

A writ of review cannot be grnnted in a criminal case, under any of the pro-<,
visions of Stat. 1821. ch. 57.
WELLS having been convicted in the year 1819 on an i-ndi.ctment for selling unwholesome provisions, now presented a petition for review, founded on the subsequent discovery of material evidence, by witnesses who were absent from the United
States at the time of trial, and had recently returned.

THE CouRT, however, said that the s·tatute regulating reviews
applied only to civil cases ;-and the power to grant new trials
at common law being confined to motjons filed before judgment.,
the petitioner took nothing by his petition.

VOSE v•. HANDY.
"Where several particulars are named, descriptive of the land intended to bt~
conveyed in a deed, if some are false or inconsistent, and the true are sufficient to designate the land, those which are false and inconsistent will be
rejected.
If it appears that a debt secured by mortgage has been paid, the mortgagee, iu
a writ of entl"y upon his deed, cannot have judgment for possession of tlie
land.
In this State the assignment of a mort1~ge must be by deed •
.A. bond may be assigned by deli very only, for a full and valuable consideration.

Tms was a writ of entr_y on the demandant's own seisin in
fee and in mortgage, in which he demanded possession of "a
"llarcel of land in China," [formel'ly Harlem] "part of lot No.
"2~, according to a survey and plan made by John Jones, and
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~ bounded as follows, beginning on the east side of twelve-mile" pond at the south-west corner of said lot, thence running east
"south-east one mile, thence northerly fifty rods, thence wester" ly, parallel with the south line one mile to said pond, and
"thence southerly by said pond to the bound first menti-0ned,
"containing one hundred acres more or less."
At the trial, which was upon the general issue, it appeared on
the part of the demandant that June 30, 1803, Dan Read conveyed to Nathan Dexter "a certain tract of land in Harlem
" bounded on lot No. 30, at the pond, thence running east-south" east 320 rods, thence northerly fifty rods, thence west-north" west to the pond, thence southerly to the first mentioned
'"bounds, it being the south half of lot No. 29, agreeably to
"John Jones' plan, containing one hundred acres, more or less."
It further appeared that Dexter, September 17, 1804, conveyed
t9 one Fowle "a certain tract of land in said Harlem being lot
"No. 29 of the range of lots adjoining the eastern side of
"twelve-mile-pond according to John Jones' plan of said town
" of Harlem, and bounded as follows, beginning on the eastierly
"side of said pond, at the south-west corner of said lot number
"29, and running easterly one mile, thence northerly fifty rods,
"and thence westerly one mile to said pon<l, thence to the
"bounds first mentioned, containing 100 acres, more or less."
At this time Dexter lived on the south half of lot No. 29, between which lot and the lot No. 28, there was an eight-rod
range-way. Another man dwelt on the north half of lot No. 29,
claiming title, and a third person dwelt on the south half of lot
No. 28, who also claimed that land. Fowle entered under his
<lecd from Dexter, and continued in the actual occupancy of
the land till the year 1816.
It further appeared thdt Fowle, September 26, 1805, mortgaged
to the President, Directors an<l Company of the Hallowell and
Jlt1gusta Bank, incorporated Narch 4, 1804, to secure the payment of his bond of that date for 500 dollars and interest," a certain piece of land in China, formerly Harlem,, being lot
"No. i9, adjoining the eastern side of twelve-mile-pond accord" ing to John Jones' plan, and boun<led as follows, to wit, begin~
'' ning on the easterly gide of said pond at the north-west corner
~, of said Jot, and running easterly one mile, thence northerly
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~~ fifty rods, thP.nce westerly one mile to said pond, and thence
" to the first mentioneq bounds, containing 100 acres, more or.

~' less."
It further appeared that tbe demandant at the Court of Com~
man Pleas, .llpril term, 1822, recovered judgment against tha~
corporation, and by virtue of a writ of execution duly issued
thereon and agreeably to Sta.t. 18;?1. ch. 60. all their right and
title in the said debt and land mortgaged to them was sold at
public auction by the sheriff to the demandant, June 8, 1822,
he being the highest bidder, and a deed thereof duly made to
him and recorded the following day, describing the land as in
the mortgage deed, adding the wor~s "or however otherwise
bounded.''
The lots on Jones' plan contain each 200 acres, and are thus
situated:NORTH.

i i

WEST.

l!l

i !

No. 28.
No. 29.

EAST.

No. 30.
SOUTH.

The tenant, to support the issue on his part, proved that the
bond and mortgage February 1, 1814, were delivered by the.
old corporation to the President, Directors and Company
of the Hallowell and Aug"'!sta Bank, incorporated June 1812,_
and that the latter corporation thereupon paid to the former,
the whole money due thereon, in fuU for said bond and mortu
gage.
He also proved that the latter corporation brought an action
against Fowle on the mortgage deed at the Court of Common,
Pleas April term 1815, set.ting forth an assignment thereof by
deed from the former corporation to them, bearing date December 1814 ;-that judgment was rendered therein for possession at
the August term following, upon default ;-and that the writ of
possession thereon was executed J anuriry IO, 18 I 6, o,n which
day the demandants in that suit made a lease of the premises to
Fowle for three years. The bond and mortgage were both filed
in that case, but without any writtep transfer or assignment
thereon.
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He also proved that Fowle by his deed dated December 20,
1816, conveyed to the tenant all his right and titl~ to " a trac't
"of land-being lot No. ~9-boundcd, beginning on the easter,~ ly side of said pond at the north-west corner of sa-id lot No. 29,
"and running easterly one mile) thence southerly fifty rods,
'' thence westerly one mile to said pond, thence by said pond
f' to the point begun at, containing 100 acres, more or less";and that thereupon Fowle removed from that town, and the tenant entered under his deed, and has ever since continued to
occupy the south half ef lot No. 29.
He also proved that the corporation to whom the bond and
mortgage were delivered as aforesaid, released, to the tenant
July 22, 1820 all their right in the mortgaged premises on payment by him of the money due on the bond.
There was no evidence that the corporation against whom
the demandant recovered his said judgment, or the members
thereof, ever assented to the act passed Ju.ne 19, 1819 for continuing the existence of certain bodies corporate of which that
corporation was one, for certain purposes therein specified,
Upon this evidence a verdict was taken for the demandant,
subject to the opinion of the Court upon the general question
whether, upon the whole matter, the action was sustainable;
the parties agreeing that if the Court should not be of opinion
"7ith the demandant, a new trial should be granted.

Bond, for the tenant, argued against the verdict, taking the
following points.
1. The charter of the old bank having expired by iti;; own
limitation long before the passage of the statute of June 19,
J 819, that corporation was dissolved. The legislature cannot
compel one to become a corporator without his assent ; nor im~
pose a new charter on an existing corporation without its acc,eptapce. But here was no acceptance of the statute of June
1319, and so no corporation in existence in ./lpril 1822, against
which the dernan<lant could recover a judgment. Ellis 'l'. Mar.
Ehall, 2 :Mass. 269. 4 Wheat. 675. Linco!n and Kennebec Bank
11. Richardson, 1 Greenl. 79.
That judgment therefore was
merely void ; and there being no party to king a writ of error for its reversal, it may be avoided by plea. 3 Com. Dig.
Error. D. And where a corporation is extinct, its funds be~
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· come the private property of the corporators, and its lands re,·ert to the grantors. 1 Bl. Com. 184. 1 Lev. 237. Co. Lit.
13 b.
2. The boundaries in the deed to the demandant do not include the land demanded, but describe a tract lying north of it.
And when the description of land in a deed has a well known
place of beginning, that must govern, and the gr3nt be confined to boundaries. I 7 J lhns. 146.
3. At the time of the demandant's judgment against the old
bank in April 1822, nothing was "due" to that corporation
from Fowle-vicl. Stat. 1821, ch. 60-and so nothing passed to
the dcmandant by the shcriff 's deed. The debt was the principal thing, without which the land could not be affected. But
here the bond and mortgage had long since been assigned from
the old bank to the new. And the actual delivery of a bond and
mortgage to another is a valid transfer of both, determining
the interest of the assignor in them both. 1 Johns. Ca. 580.
11 Johns. 534. 17 Johns. 284. 2 Bitrr. 978. 11 Afass. 134.
4. If the assignment of the mortgage is not effectual without
deed, here is evidence of such :assignment ;--for in the writ by
the new bank against Powle it is recited that the mortgage was
assigned by deed, ,vhich is admitted by Fowle's appearance and
default.
5. And if this is not sufficient, yet here is a legal assrgnment
of the bond by deli-cery from the old to the new bank, for a full
and valuable consideration, of which Fowle had notice by the
1,uit 0gainst him, so that no payment by him to the ol<l bank
could have been valid. If this assignment is entitled to the
protection of law, the ol<l bnnk had no "debt" due from Fowle.
12 .ilfass. 281. 13 JIIass. 304. 15 .Mass. 481.
6. If neither the bond nor the mortgage were legally assigned, yet the bond was paid in Ju.lH 1820 to the officers of the new
bar.k, with whom it was deposited for collection; and this payment ·whether before or after breach, is a discharge of the
mortgage.
7. The Stat. 1821. ch. 39. sec. 3. prorides that the judgment
in an action like the present, on a mortgage, shall be wadit£onal,
that if the tenant shall within ti.vo months pay the money due
on the Lo.id, no writ of possession shall be issued. But here
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nothing is due. To what purpose then can a ju<lgmcnt be rcn•"
dere<l for the demandant?
Orr and R. Will£ams, for the <lemandant, contendcd-1. that
the deeds should be so construed as to effectuate the intention

of ti1c ·parties; and that an erroneoui description shall not
avoid that ,vhich is otherwise sufficient]y certain. 5 East. 51.
~$ Bile••!l.br. Grant, 11. 1. note. · 1 Caines, 493.
2. As to the right of the legislature to revive and continue
in fr,rce the charter of the old bank, they cited Foster v. The
Essex Bank, 16 Mass. 245. But the objection that the demand~
nat's judgment was against a corporation not in use is not open
to the tenant, becam~e he does not claim under that corporation,
but under the new bank.
3. By the Stat. 1821. ch. 60. a copy of the mortgage deed is
rnnde pri:ma Jacie evidence of a "debt due" to the bank.
4. The debt thus due was. never paid, nor was the bond or
the mortgage ever legally assigned to the new bank. The pay.:.
ment of money by the tenant to the new bank was no payment
or discharge of the bond, because it was not so intended, and
because he had no authority from the obligor. Nor had he ~
right to redeem the land. The interest o{ the mortgagor was
not conveyed to him ;-the deed of the new bank to him was
not of the land mortgaged.
As to the assignment.-The case find~ a delivery from the old
to the new bank. This, being an act in pais, must be proved
by shewing some authority to do it, for a corporation cannot act
by parol. 7 .Mass. 102. 8 Mass. 292. But if it might, yet
the delivery here would be of no effect, because the interest of
a mortg1gee in lands cannot be transferred by delivery over of
the deed. Powell on mart. 23-4, 225-6, 247, ~71-2, 1127
-8. 5 Bae. Abr••Mortg. C. E. 8 .Mass. 5b4. 3 J)Juss. 55<J.
llMass.125. 11.Mass.419. It is notassignablcathw. G
Mass. 239. Being an interest in lands, it can only pass by
deed, by the statute of frauds. Warden v• .11.dams, 15 ./'Jass.
233. If the delivery over in this case were a good assignmentt
then the new bank might have an estate in mortgage, and after..
wards in fec, without deed.
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Neither was the bond assigned. The bond and mortgage be..;
ing parts of one entire contract, one part could not be assigned
without the sarne solemnity which would be necessary to trans.:.
fer the other; and the mortgage being assignable only by deed,
the bond must pass by deed also. Perkins -v. Parker, 1 Mass.
l 23. 2 .llfass. 96. 3 .Mass. 5.58. 4 Mass. 450. 11 Mass. 488;
12 Mass. 193. The New-York decisions to the contrary have
never be~n recognized here as law.
C. J. a.t the succeeding term in Cumberland, the
action having been continued nisi for advisement, delivered the
t:>pinion of the Court as follows.
We have listened with much pleasure to the able argumenti
1vhich have been urged by the counsel on both sides; and
carefully examined and considered the principles and cases
that have been relied upm~.
Both parties claim under the mortgage-deed made on the
26th of April 1805, by Daniel Powle to the bank incorporated
in 1804. In speaking of this bank, for brevity's sake, we call
it the old bank; and the other, which was incorporated in 1812~
we shall call the new bank.
The premises demanded are not bounded and described in
the mortgage in the same manner as in the declaration; but
this will be more particularly noticed hereafter. The demandant's title, as he has disclosed it, is under a judgment recovered
by him at the Court of Common Pleas, April term 1822, against
the old bank for $2833,42, on which execution duly issued;
by virtue of which, on the 3d of June 1822, Kimball, a deputy
sheriff, sold at public auction all the right and title of the old
bank acquired by said mortgage <leed, and to the debt, to secure
which the deed of mortgage was made, to the demandant who
purchased the same; and the officer on the same day gave a
deed of the premises: so sold to him ; which deed, on the next
day, was duly registered. It has been contended that, independent of the facts disclosed in the defence, the demandant is
entitled to recover upon those which he himself has proved.
The first objection is that the charter of the old bank had
fXpired long befme the judgment abovementioned was recov..
ered, viz. in October 1812. And though it was continued for
MELLEN
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certain purposes by the act of June 24, 1812, to October 181 6 ;
and by the .act of December 14, 1816, for three years longer; and
afterwards by the act of June 19, 181 ~, for three years longer;
still it has been contended that the old bank never assented to
this extension; and that without such assent, those extending
acts never were binding on them ; because such extending is in
the nature of a new charle1· ;-and that no charter can ever
bind those to whom it is granted, without their acceptance of it.
It is very questionable whether it is c0mpetcnt for third persons
to make this objection; and not only so, but in so doing, to impeach the merits of a judgment in this collateral manner. But
we do not proceed on this ground, nor is it necessary; because
we consider the case of Foster v. Essex Bank, 16 .1ltlass. 245,
and Lincoln and Ken. Barde v. Richardson, 1 Greenl. 7D, as deciding the merits of this objection.-The counsel for the tenant
has relied upon an apparent discrepancy between these two
cases as to the necessity of the acceptance of an act continuing
a charter of a bank. There is perhaps a want of clearness,
perhaps some inaccuracy of expression, in that part of the
opinion in the latter case, which relates to this point. But it
will be seen that the Court in that case, declare~ themselves
perfectly satisfied with the reasoning and conclusion of the
Court in Foster v. Essex Bank, and that the same principles
ought to govern both cases. The C. J. of this Court stated that
the same principle of law applied to an act, continuing a charter
beyond its original term, as to an act, which granted the charter; that in both cases, the grant or chartered powers must be accepted. The above remarks were made in a case where a bank
was plaintiff and the language used had reference to chartered
powers, not corporate liabilitfrs. The question of liabilities had been
·settled on sound principles in Foster v. E'Ssex Bank ; the opinion
in that case had been approved and adopted by this Court;
and in both cases those liabilit'ies related to debts contracted prior to the expiration of the original charter. Hence it appear~
that the expression thus limited and understood, does not, nor
was it intended to convey an idea at variance with the opinion
in the case last meg,tioned. This objection d1ercfpre we eve,:rule.
VOL., H?
43

kE~IN'EBEC.
Vose v. Handy.

The second objection, founded on the defects in the demandJ
ant's own proof, is, that the land sold by the officer, and conveyu
ed to him is not the land demanded; inasmuch as the descrip~
tion in the deed of the officer'., though agreeing with that in the
mortgage, varies essentially from that in the declaration; and
in fact embraces no part of lot No. 29, but the southerly half
of lot No. 28 on Jones' plan. There certainly is a mistake;
and it arose from the circumstance of using the word " northwest" instead of "southwest" in coinmencing the description of
the land intended to be conveyed, both by the mortgagor and
the officer, which was the south half of lot No. 29. It may
again be observed that both parties claim under the same
mortgage deed; and in the deed from Fowle to the tenant, exe~
cuted on the 16th of December 1816, and conveying all his right,
we find the same erroneous description, occasioned by the substitution of the word "northwest" for" southwest.''
Our attention is then directed to the following facts, viz. that
Dexter the grantor of Fowle, lived on the south half of No. 29,
when he conveyed to Fowle, and Fowle went into possession of
that half of No. 29, under Dexter's deed ; and continued thereffl
on until 1816, when he sold his right to the tenant as before
stated ; that another man at the time lived on the north half of
lot No. 29, claiming it as his own; and the south half of No.
28, was occupied by a person then and ever since residing
thereon; there being also an eight rod range-way between Nos#
28 and 29. Besides, the mortgage and the officer's deed both
purport to convey a part of lot No. 29.
With all these facts before us, we must collect the intention
of the parties concerned, and give effect to the deeds according
to such intention, if legal principles do not forbid it. Where
S€veral particulars are named, descriptive of the premises con~
veyed, if some are false or inconsistent, and the true be suffiQ
cient of themselves, they will be retained, and the others reQ
jected, in giving a construction to the deed; as in case of Wortlungton ~- al. Ex'rs. -v. Hylyer, 4 .Mass. 196. See also Jackson
-v. Clark, i Johns. 217. The land described as conveyed, in the
case before us, is part of lot. 29; which it cannot be, on the sup..
position that the word " northwest" was used intentionally and
without any mistake ;, but if we compare the description in thr.
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deeds with the facts above stated, as to the ownership and oc-cupation of the north half of No. 2S, and the south half of No.
28; and the constant possession of the south half of No. 29,
by Dexter and Fowle, the intention seems clear;. and for the•
purpose of giving effect to the deeds we ought to reject the
word "northwest" altogether. The description then will be
sufficiently explicit; it will include the south half of the lot men~
tioned, viz. No. 29, and cannot include any other; and conform also to the ownership and possession of that half and of
the adjoining land. If it were necessary to decide the cause
on this point, we incline to the opinion that such would be our
construction. But our decision is founded on certain facts
which have been disclosed and relied op in th~ defence. Some
of those facts we proceed to mention,
It appears that on the first of February, 1814, the said mortgage deed and the bond, to s.ecure the payment of which, the
mortgage was given, were delivered by the old bcink to. the PresiA
der.t, Directors and Company of the new bank, who thereupon
paid to the old bank the sum of '1,590, being the whole amount due
on the bond and mortgage. There was DQ· writtrn transfer or
assignment thereon; nor does it appear by any testimony in the
case, that there was any assignment whatever in writing, of
_ either of them. The transaction however, such as it was, between the old bank and the new bank, in relation to the bond and
mortgage, it is contended by the counsel for the tenant, amounts
to a legal assignment of them both; but~. if not of both, at least,
of the bond and the debt thereby secured; and that, of course,
there was no interest, in the old bank, in the bond, debt or mort-·
gage, which could have been legally s.old and conveyed to the
demandant by virtue of the Statute of 1821, ch. 60.. The provisions of that statute relating to, the subject, are contained in
the fourteenth and fifte£,nth sections.,. They deserve particular
consideration, as they are peculiar in their nature, and form
exceptions to the general law relative to this species of proper-.
ty.-The fourteenth section is in these words, viz.: "That all
" the right, title, claim and interest of any bank now incorpor°".
'' ated, or which hereafter may be incorporated by law, in any
e- lands, tenements or hereditaments, which has been or shall
be mortgaged for s.ecurity of any debt due or assigned tQ ~u~lt:

t,
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'' bank, shall be liable to be seized on any writ of execution
" issued on any judgment rendered, or which may hereafter be
"rendered by any Court in this State, and sold at public auc" tion in the same manner as is. prescribed for the sale and con~,
"veyance of the real estates of such banks in this act." The
provisions of the 15th section, so far as necessary to be examined upon this point, ,are in these words, viz. "That any
" debts secured by s.uch mortgage and due to such bank at the
" time of the sale of such mortgage, shall pass by the deed of
"conveyance, executed by the officer who shall serve such
"writ of execution, and be completely, and to all intents and
'·. purposes transferred to, an<l vested in such purchaser; and
,i. such purchaser or his legal representative m2y, in his
"own name, maintain any action proper to rc;covcr s~ch debt,
",or to obtain possession of euch lands, tenements, or heredita"·ments, which might have been maintained in the name of such
'~ bank, had no such sale been had." From a view of these provisions, it is evident that the cases provided for, are those in which
a bank is either mortgagee or assignee of a mortgage, and the
debt, secured by such mortgage, is due to sitch bank at the time
of seizure and sale on execution.-The last member of the
sentence above quoted plainly shews this; 'as it gives the pur~
chaser the same right to reCO'ver the debt, and obtain possession
of the prem,ises, as the bank would have had, if there had been
no sale.-The law is founded on the idea that the real and the
personal security are both hol<len and owned, by the bank; because the provision is special and particular that a sale of the
mortgage shall operate to pass and convey to the purchaser any
debt secured by such mortgage and then due to the bank ; and
this is reasonable; because the bond need not be recorded,
hut the mortgage usually is. Hence a copy of the deed is by
statute made prima fiicie evidence of the deed and of the bond
o.r note on which the mortgage is founded. The provision
seems also conformed to the principle and practice which requires that a mortgagee, in a suit on the mortgage deed, before
he can obtain his conditiona 1judgment, must file or produce in
Court the bon<l or note on which the mortgage is founded; that
the Court may know what payments have been made, and how
mt:tch is due in equity :md goo~] conscience: for such .mm only)
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can the conditional judgment be rendered; and if all the debt
has been paid by the mortgagor or his representatives or assigns ; or if the mortgagee has assigned the bond or note for a
full consideration paid to him, there is no reason in law or justice
why he should have any judgment ~hatever in his favour, though
he never has assigned the mortgage.
· We have n~w arrived at the principal inquiry in the cause,
which is, whether any property or interest passed to the demandant, by Kimball's sale on the P.xecution; or in other words,
whether prior to that time, the old bank ~ad divested itself of
all title and rig~t in and to the dem3:nded premises, Ly the alleged assignment to the new bank in 1814, as before stated.
It was intimated by the counsel for the ten_ant tha~ thcrf' was
proof of an assignment of the mortgage by deed to the nev{
bank; because that averment is contained in the declaration in
the suit by the new bank against Fowle wherein judgment was
rendered on default, at August term, 1815. But though this
judgment might estop Fowle, it cannot have any such effect in
respect to the demandant-a stranger to that suit._
Several cases have been cited from Johnson's Reports by the
counsel for the tenant, to show that a mortgage may be assigned by parol or by delivery merely. Those from 1 ~ 11 Johns.
are strong in favour of the tenant, and go very far towards supporting the position of the counsel. But we are well satisfied
that the principles ~f la,y upon this point have never been carried so far in Massachusetts or in this State. Our statute of
1821, ch. 36. seems decisive of this question; and to require
that the assignment of a mortgage should be made by deed.The form of declaring in a,n action by the assignee of a mortgage against a mortgagor shows this; it is always alleged that
by virtue of the deed of mortgage, the mortgagee became seized in fee; this very averment shews that such an estate cannot
be conveyed to the assignee but by deed. The case of .Mart£n
'V • .Mowlin, 2 Burr. 970, has so long brrn the subject of critical
animadversion by Judge Trowbridge and many learned Judges
since his time, that it cannot be df'emed an authority. Indeed
the cases of Gould v. Newman, 6 Mass. 239. Warden v. Ad~
mms, 15 Mass. 233, and Parsons v. Welles, 17 .Mass. 419, render
a further examination, on our part, of this point in the defencf~
wholly unnecessary.
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The only question then remaining is, whether. the delivery of
the bond accompanied, as it was, by the mortgage deed, by the
old bank to the new bank, and the receipt from them of the
whole amount due on the bond and mortgage, amounts in law
to an assignment of the bond and the debt due thereby; for if
so, then the sale by KimbaU was, wholly ineffectual, and the
verdict must be set aside.
We had occasion, in the cas.e of Clark v. Rogers [ante p. 143.]
to remark that for many years Courts of Justice had been grad-i
ually becoming more and more inclined to protect equitable interests; that less form is necessary now than formerly, as to
the mode of creating such interests; that the object has been
to ascertain that it was an interest founded in equity and justice,
and on good and adequate consideration. A series of cases decided in Massachusetts p~ior to our separation, will show the corG
rectness of the above remark.• In Perkins 'I?· Parker, 1 Mass. 123.
the Court doubted whether an assignment must not be by deed.
In Quiner v. Narblehead Social I,nsurance Company, 1OMass. 4 76.
it was decide<l that an 11c1ssignment need not be by deed; but that
the delivery of the certificate with an indorsement upon it for
a valuable consideration, was a sufficient transfer of the right;
to become a stockholder. In Brown v. Maine Bank, 11 Mass.
153. an assignment of a judgment and execution by a writing
on the back of the execution,. for valuable consideration, was
holden to be good. In Mowry v. Todd, 12 Mass. 281. the Coul't
held that an assignment on the back of a contract written but
not signed, and the contract handed over to the al1eged assignee,
was a valid assignment, if assented to by the person who was
bound by the original contract. In Jones v. Witter, 13 Mass.
304. a negotiable promissory note, for an adequate consideration, was assigned by delivery only, and held good. The Chirf
Justice says, "There are cases in the old books which shew
"that debts and even deeds may be assigned by parol, and we
"are satisfied there is no sensible ground upon which, a writing
"shall be held necessary to prove an assignment of. a contract,
"which assignment has been executed by delive.ry any more
" than in the assignment of a personal chattel.:'·
In the case of Dunn v. Snell, 15 Mass. 18 I. the Court went.
farther still, and decided that a mere delivery 01Jer of aij execuc
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tion, was an assignment of it, and of the judgment. And in
Prescott v. Hull, 17 Johns. 284. Spencer C. J. delivering the
opinion of the Court, and speaking of the validity of assignment, says-,-" I do not consider the want of a seal essential ; " the mere delivery of the chose in action, upon good and valid
" consideration, would be sufficient, even were it a specialty. It
" ought however to be alleged that the assignmer.t was for a
"full and valuable consideration."
The new bank, claiming under the assignment from the old
bank, commenced their action against Fowle (in which they de.;.
clared as assignees of the mortgage) and obtained judgment in
.11.ugust 1815 ;-of course, this amounted to notice to Fowle of
the assignment, and the claim of the new bank under it. After
this, Fowle would not have been justified in paying the debt to
the old bank. rne new bank had the custody of the bond, and
might legally cancel it, or release the debt; and if the new bank
had commenced an action on the bond in the name of the old
bank, after the assignment was made, the Court would not have
suffered the old bank to become nonsuit or discharge the action.
On the whole, we are satisfied, after a long and laborious investigation, that the action cannot be maintained ; and accordingly the

Verdict is set aaide, and a new trial granted,

JEWETT, PLAINTIFF IN ERROR

'V.

HODGDON.

In a writ of error coram vobis the regular authentication of tl\t
record under the hand of the Judge and seal of the Court below cannot be,
dispensed with, even by consent of parties.

:PnAcTICE.

ON reading the record in this case, which was a writ of error
to the Court of Common Pleas, it appeared that on account of
the distance of the Judge's residence, the parties had agreed te
dispense with the formality of his signature, and use copies of
record certified by the Clerk ..
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But THE CouRT said that this was irregular. It is not like
the case of process to bring in parties; who may waive their
rights ; but it is an ulterior proceeding to bring up a record, the
mode of authenticating which is well settled by law. And it is
also due in comity to the Judge of the Court below, that no
proceedings be had, tending to reverse his decision, until the
whole grounds of it be first certified under his own hand. And
for this purpose the cause was continued to the next term.

COBURN,

PLAINTlFF IN ERROR "'·

MURRAY.

Cons~nt of parties cannot be received to give validity to a bill of
exceptions, unless· it is certified by the Judge to be conformable to the ~truth
of the case.

:JRACTICE.

Tms was a writ of error to reverse the judgment of a Justice
of the peace in a military case. It appeared that the bill of
exceptions was not filed at the trial, the counsel agreeing that
it might be filed at a subseguent day, which was done, at which
time the Justice could only certify that he believed it was conformable to the truth of the case, but not that it actitally was so:
having no minutes of the trial.
But THE CouRT refused to sustain the writ, observing that
they could not take jurisdiction of a record made up by agreement of parties, and without the regular authentication of the
Judge or magistrate who tried the cat1se, and before whom the
record still remains.

CASES
IN THE

SUPllEME JUDICI.B.L COUll'l!
FOR THE COUNTY OE

SOM ER SET.
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v. HOOK.

~!ssumpsit will not lie against a judgment debtor for the use and occupation of
land set off on execution against him, where he contests the regularity of
the proceedings, unless an express contract be proved.
PRACTICE. At the hearing of summary exceptions under Stat. 1822, ch. 193';
the argument regularly should be confined to the points taken at the triil,
and stated in the bill.

Tms was assumpsit for the use and occupation of a

tenement
in Canaan, and came before this Court upon exceptions filed ia
a summary manner in the Common Pleas.
It appeared that the plaintiffs, being judgment cre~itors of
the defendant, had extended their execution on divers rooms,
being part of his dwelling house, and the land ori which that
part stood ;-that his wife had chosen one of the appraisers, he
being absent out of the State ;-that the plaintiffs had no pas..
session of the premises, other than the formal livery of seisin
made by the sheriff ;-that the defendant continued to occupy
the house as before ;-and there was no evidence that he had
ever made any agreement with the plaintiffs for the occupation
of the tenement, or engaged to pay rent, or acknowledged in
-any manner that he held under them.
Upon this evidence the counsel for the defondant objected,
1st, that the return was illegal, for want of ~uthority ia the wife
nni. H•
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to choose an appraiser, and because it shewed an inconvenient
and ruinous division of a dwe1ling house ;~and 2d, that here;
was no contract upon which as sumps it could be maintained.
But the Court below overruled the objections.

Boutelle, for the defendant, at the argument which was had'
at the last term in this county, maintai;ned the objrctions to the'

,

return which were' taken in the Court befmv: :' and offered to
take another point which was not stated in the biU of exceptions. But the Court observed that in these cases flie regularcourse of practice required that counsel should confine themselves to the points made at the trial and stated in' the exceptions. Upon the second objection he argued that this form of
action for use and occup:1tion lies only upon an exprei;s promise, made at the time of the demise ;-that it will never lie
for a stranger for the purpose of trying his title ;-and that
here the defendant had remained in ,possession, always refusing
to admit any title in the plaintiff under the extent. Lawes on
Plead. in assumpsit, 492-6. Smith v. Stewart, 6 Johns. 46.
Codman v. Jenkins, 14 .Mass. :93.

Rice, for the plaii1tifl~ denied that ih this case there was any
difference bet,veen an express and an implied promise; and
contended that this action will lie against one holding by im~
plied permission ; and that the contract was found by the verdict
below. 2 Phil. Ev. 6~. note. 13 Johns. 240. Dean, ~c. of
Rochester v. Pierce, 1 Campb. 466. 8 D. ~ E. 327. C~tmmings
<Y al. v. Noyes, 10 .JJ!Jass. 433.
lVIELLEN

C. J. at this term delivered the opinion of the Court.

lt is not necessary to give any opinion upon the objections
taken to the legality of the·extent; because we ni:e of opinion
that if it hr,. in all respects conformable to the provisions of the
statute relating to that subject, the action cannot be maintained
upon the facts stated in the exceptions. .11.ssumpsit will not lie'
for use and occupation of land, unless upon some contract be~
tween the plaintiff and defendant. It may be express, or im-•
plied ;-but unless it be one or the other, the relation of land~
lord ancl tenant cannot exist,.---as we had occasion lately to ob•·
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serve in the case of Little v. Libby. [ante p. 242.] In the present case no express contract is pretended; and the case sl10ws
that no evider.ce was offered that the defendant in any manner
acknowledged himself as holding the ten~ments under the plaintiffs. No fact appears on the exceptions from which such
tenancy may he implied. On the contrary the defendant is
objecting to the levy as irregular, and as having passed no
estate to the plaintiff-,. And notwithstanding the decision i11
Cummings ~ al. -v. Noyes, we do not perceive on what principle
the present action can be supported. The plaintiff must seek
ij.0me other remedy.

E;cceptions over1'uled and Judgment ajffrmed_~

JEWETT v. FELKER •
.Where the right in equity of redeeming lands was sold on execution by the
sheriff, and the purchaser forthwith brought his action against the mortgagor.
to have possession of the lands; and afterwards, and within the year, the
mortgagor tendere~ to the demandant the purchase-money and interest, pur;suant to the statute, but. did pot offer to pay the costs of the suit,-it was holden that under the laws of this State the tender was no bar to the action, unless it included the co~ts also.
;But in such case, the Court, on payment of th~ m.o~ey and «;;osts, 'YilJ stay far;
ther proceedings.

IN a writ of entry upon the demandant's own seisin, tried upon the general issue, it appeared that the tenant, having
mortgaged his lands to a stranger, and being a judgment debt~
or, his creditor had caused the right in equity ·of redemption
to be seised on execution and sold; and the demandant, having
become the assignee of the purchaser's title, brought this ac~
tion to obtain possession of the lands. Afterwards, and within
a year from the sale, the tenant tendered to the dcmandant the
amount of the, money for which his right in equity was sold,
and the interest thereon, but did not tender the costs of this action. Hereupon a verdict was returned for the demandant, subj~ct to the opinion of the Court upon the sufficiency of this ten~ .
«er to redeem the lands and defeat this action.

SOMERSET.
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W. W. Fuller, for_ the demandant, insisted that the tender
1Vas insufficient w,ithout payment of the costs of this suit, as it
went to defeat an action regularly commenced, and this too by
the mere act in pais
the party. But if the sum had been_
sufficient, yet it could only be shewn under a special plea, both
by tht acknowledged rule~ of pleading a tender, and because
it was evidence of a title gained by the tenant after the com~
m,e~cemcnt of the action. Andrews v. Hooper, 13 .Mass. 4 72.

of

hlorris v. Phelps, 5 Johns. 49e
.
,

·

,

Preston, for the te_nant, relied on the langu_age of the statute,
giving the right of redemption at any time within a year after~
the sale, on payment of the sum the land sold for and costs.
MELLEN C. J.
As between the mortgagor and the mortga-_
gee, the latter is considered_ as seised of the legal estate ;-but
as between the mortgagor and all other persons, he is regarded
:is still continuing seised, and accordingly may convey in feeo
The demandant in the present case, by the sale of the right of
Felker on the execution to Puller, and Fuller's conveyance to
him, had an immediate right of entry on the land thus purchasQ
ed, in the same manner as though Fel~er had made a voluntary
and direct conveyance to the demandant. As then it became,
necessary for him to, commence an action against the tenant, in
order to obtain possession of the lands he had purcha~ed, and
~o hold them, subject to the tenant's right of redemption, the
d.eman<lant must be considered in such proceedirig as in the
~ight, and the tenant, in withholding the possession, as in the
wrong.
The action being rightly commenced, the d_emandant cannot
be deprived of his costs of the suit without his own consent, or
by means of his own act; bec:.1use they are incident to the lawful prosecution of his legal rights. It is a well settled principle
that a tenant cannot defeat a demandant's action by purchasing
in a title after the commencement of the action, unless such
purchase be made of the demandant, or with his concurrence
or consent. The cases cited for the demandant are authoritie.s
to this point. Now it is perfectly clear that the tenant, by his
tender within a year, completely divested the title of the d,e,.
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~andant, by redeeming the estate on the terms prescribed by
the statut¢. So far the tender is effectual,-but it cannot be a
bar to this action. No tender is good at common law after the
commencement of the action ;-and by OUJ' Stat. 1822, ch. 182,
a tender after the commencement of the action is not good uniess all costs up to that time are also tendered. If the tenant.
has reduced himself to an unpleasant situation, it is owing, in
the first place, to his own·indiscretion in not yielding up the possession to the demand~nt without a suit;. and secondly in not
tendering the costs of suit when he tendered the price of the
land and interest.
But though the tender which was proved in the manner above.
mentioned could not, strictly speaking, form a legal defence tu_
the action, either on the general issue or under a special plea;
yet considering the peculiar circumstances of this case, the
~ourt would, on payment of all costs by the tenant, stay fur-:
t~er proceedings, so as to protect the rights of aH concerned.
Verdict 8et aside and a new trial granted._

NORTON v. SOULE.

1,f a surety pays the u1oney due from his principal, it is no e~tinguishment of
· the security, but he succeeds to all the rights of the credi~or against the principal.
Thus where the principal had executed a mortgage to the creditor, conditioned for the payment of the debt by him, and the surety paid the debt, and
took an assignment of the mortgage, it was holden that the surety might enter and hold the land in mortgage for.the debt.

1N a case stated by the parties, it appeared that they had
both signed a j<;iint and sev~ral note to one Abbot, for the proper debt of Soule only, Norton being in fact his surety, though
not named in that character in the note; that Soule, to secure
the payment of thP debt, mortgaged his land to Abbot, the deed
to be voi_d on his payment of the note ;-that Abbot on the same
<lay indorsed the note to Mr. Bond, to· whom Soule paid part of
the debt ;-and that Soul~ being afterwards sued for the bal-
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· a.nee, was taken in execution and discharged upon taking the
poor debtor's oath. After this., Norton agreed with Bond to pay
him the amount of his judgment, if he would assign that and
the execut.ion to him, which was done accordingly ;-and having also obtained of Abbot an assignment of the mortgage, he
now brought his writ of entry as assignee~ to have possession of
the land, against Soule, who had always remained in possession,
no entry having b~en made for breach of the condition. Hereupon the general question was, lvhether the action could be
maintained ?

Boutelle, for the tena.nt,_ being called upon by the Court, resisted the action on the groun~ that the debt was paid to .11.bbot
by Bond at the indorsement of the note ; and that the pledge
and the note being thus disunited,, the lien on the land was gone.
But if not thus paid, yet it was ful1y discharged, by the payment made by Norton to Bonq, of the amount of the judgment
recovered; and this being made by one joiht debtor enures to
1J1e benefit of all. After this, the remedy of the plaintiff was
ouly by an action for money laid out and expended. 2 Saund,,
48, a. note 1. Hammett v. Wyman ~ al. 9 Mass. 138. Brack~
ett v. Winslow, 11 ~~fass. 153. :Tuckerman v. Newhall, 17 .Mass •.
j81.

And this payment, though made after breach of the condition, yet being before entry by the mortgagee, may be shewn in
bar of any action upon the mortgage. If not, the tenant might'
instantly re-possess himse]f of the land by bill in equity. But
to turn him round to this remedy would be to encourage circui.,
t.y of action, which is against the policy of the law. The rem~dy by bill in equity is useful only where the mortgagee has
made repairs, or has received rents and profits of which an account is to be taken. Perkins <V al. v. Pitts, 11 Jlfass. 134.
Gould v• .l../ewman, 6 Mass. 2391. Inches v. Leonard ~ al. 12
.Mass. 379. Porneroy v. Winship, 12 Mass. 518.

H. Belcher, for the plaintiff, replied that Norton being no par-

ty to the judgment, the payment to Bond could not operate, proprio 1Yigore, to discharge it; but must be taken according to the
intendmcnt of the parties, as exprr$sed in the deed and in th~.
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instrument of assignment to Norton. This intent manifestly
was that the land should stand pledged for the debt, until payment by Soule the real debtor, and that Norton should stand in the
place of the mortgagee. Parsons v. Welles, 1 7 Mass. 419. In~
deed as it respected the costs of the judgment Norton could in
no event be liable,_ but was strictly an assignee of the security against Soule~ Allen v. Holden, 9 Mass. 133.
MELLEN C. J. delivered the judgment of the Court at the en
suing term in Penobscot, as follows.

On the ground of equity and justice the demandc\nt, upon
the facts before us: seems clearly entitled to judgment.-He is
a mere surety for the tenant, seeking to obtain indemnity by
means of an arrangement made for the very purpose of securing it to him; and his claim is resisted by the man ,vho has
been befriended by him, and upon the principle that the abO\r'einentioned arrangement ought to have and must have, accord-·
ing to strict law, an operation directly contrary to that whith
was intended.
As Norton was only the surety of Soule on the note ma<le to
Jl.bbot, it is reaso;iable to presume that he the more readily bcca!lle such in consequence of the collateral security given to
Abbot by the mortgage deed of Soule; because, as Norton ,vas
no party to that instrument, he probably contemplated, what
was afterwarJs effected, that is, an assignment of the mortgage
to him by Abbot for his eventual indemnity ; and if Abbot, at
the same time, had assigned to him the personal security also,'
no r.ase has been shewn which decides that such a mode of fodemnity would have been ineffectual.
In England questions relating to suretyship and fo rights
grawing out of 1t, were formerly settled in the Court of Chancery; and for many purposes it is now necessary to resort td
that Court for effectual security to a surety; such as to obtain.
assignment of judgments, liens, &c.-The same cou_rse of
proceeding is pursued in the Court of Chancery in New-York.See Clason~ al. v •.Morris, 10 Johns. 524.--It has· however, for a
long time been the practice in England fol' one surety to resort
to the Courts of common law', to compel a co-suicty to contrir
bute ; and this is done by an action of ctssumpsit. Such also is
the law with us; and aS' we have no Court of Chancery: we
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certainly should not be rigid in the application of common law
principles, when such application will produce manifest injustice;
but rather give effect to equitable pr-inciples, where the common
law does not clearly forbid it.-In the abovemcntioned case of
Clason cv al; v~ Morr£s ~ al. which was a chancery proceeding;
the facts were these :-Clason and Stan(q indorscd a note,
(given by Sands and payable to them or order) to Low.-In
thus indorsing the note, Clason and Stanly acted merely as the
friends and sureties of Sands.--Low obtair1cd a judgment against
Sands; and afterwards another judgment against Clason and
Stanly, who paid the amount of the debt to Low and took
an assignment of the judgment against Sands; and it was
held that they stood in the place of Low, and might avail them.selves of the judgment to receiver the money paid by them for
Sands~
The defence in the present action is that the debt, to secure
which the mortgage deed declared on was given, has been paid~
-The condition of the deed is that the debt shall be paid by
Soule; but it appears that he .has only paid a part of it; and
that the resi<lue has been paid by Norton, the demandant, to
Bond; to whom .libbot had previously indorsed the note; and
this ,vas after the condition of the mortgage was broken.-Still
it is contended that the payment thus made by Norton, was in
aue season, inasmuch as there has never been any entry to
foreclose, made either by Abbot or the demandant as assignee
bf the mortgage; and that such payment must be considered
as having sat,isfied and extinguished the original debt, and of
course extinguished the mortgage and completely defeated the
estate now claimed in virtue of i~.
As to the first proposition it would seem that, if the payment
by .Norton to Bund of the amount of l1is judgment against
Soule, was an effectual satisfaction and extinguishment of the
debt, it was made in due season, and amounts to a good defence
in this action; according to the opinion intimated in the case
of Winship ii. Purneroy, 12 .Mass. 514. and yet this principle
appears to he in some manner overruled by the case of Parsom
v. Welles, 17 ,.,.Mass. 419. though in this last case, the mortga"
gee had entered and taken possession.-Tlie only question, then
remaining, ii-i whether the payment of Bond's judgment against
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Soule; in the peculiar circumstances of this case, has extinguished the debt secured originally by the joint and several note of
..Norton and Soule, and by Soule's mortgage.-The cases which
have been cited in support of the affirmative of the question,
differ, in some particulars which we deem important, from the
case under consideration.--In Hammett v. Wyman, the debt was
due from Hammett and Jones: They were both principal debt•
ors. Again, in that case they were both judgment debtors ;
Peterson, the creditor, having obtained judgment and execution
against them both.-Tuclcerman v. Newhall, has no immediate
bearing on the present case ; it only decides on the effect of a
release to one of two joint and several debtors.--In Brackett v.
Winslow a joint judgment had been recovered against twe>
debtors; they appear to have both been principals; neither
was surety for the other. In the present case it appears that
Nm·ton was never sued by Bond; he was not a purchaser of a
judgment against himself; (as in Hammett v. Wyman and Bracket
-v. Winslow was virtually the case:) but a judgment against
Soule only. A part of the judgment so assigned by Bond to
Norton consisted of the costs of the action; and for these costs
Bond had no claim on Norton. IndeE::<l no case has been cited
or found which goes the length of establishing the principle
that a payment by a surety, in circumstances like tho5€ before
us, must necessarily have the effect to extinguish the original
demand, when the arrangement was made for the express pur.
pose of affording protection to the dcmandant from all danger
in consequence of his suretyship. It is by no means a new
principle, that a contract may receive a construction, by means
of which it may have a legal operation; though in a form dif~
ferent from that which the parties expressed. Thus a deed
v.-hich cannot take effect as a conveyance of one kind~ may be
valid and effectual as one of another kind. This is a common
principle, adopted for the purpose of giving substantial effect
to the intentions of all concerned.
the case of Alltn v.
Holden, cited by the demandant's counsel the Court seem to have
gone, in some measure, on this grounJ. Allen obtained judg..
ment against Holden ;-sued execution and delivered it ta
Wyman a deputy under Bridge the sheriff. Wyman, by his.
omission to collect the contents of the execution, became liable.
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to Allen for his neglect.

Allen sued the sheriff-and thereupon
Wyman stepped forward and paid to ./lllen the amount of his
judgment against llolden, and took an assignment of it, and then
sued Holden in an action of debt on this satisfied judgment in
Allen's name. The Court sustained_ the action. It is true that
in giving the opinion, the Chief Justice considers the sum paid
by Wyman as damages for hi~ neglect ; but, in truth ~e paid
neither more nor less than ithe full amount of the judgment.
Th~ Court, by considering the sum paid ·as damages, and loo~i~g to the object of Wyman and .11.Uen in that transaction, decided that, for the purpose of maintaining tbe action for the benefit
of Wyman, the judgment might be thus viewed as unsatisfied.
This seems to be a fair inference from the facts in that case.
~urely i_f such an action was maintainable in favour or rather
for the express use of a person who had been guilty of official
neglect, it would seem that a fair and innocent surety--who
has done no wrong-shoul_d fi_nd equal protection in a Court of
~ommon law, when we have no Court of chancery which can
~urnish specific guards and securities, as· i,s done in England
and in those of the United States where such a Court exists.
The case of Popkin v. Bwnste.ad, 8 JJ,fass. 491. is a strong one
to shew how for a Court will, go in\giving a construction to the
acts of parties, so as to effectuate their fair intentions and preserve their rights. Jlfory Popkin commenced, her action at'
Power against Bumstead. B_y the pleadings in the case it ap~
peared that the demandant's husband had mortgaged the estate,
whereof Dower was claimed, to Capen; and the demandant
by the deed of mortgage released to Capen her Dower in the
premises-after the husband's death, his administrator sold the
equity of redemption and the tenant purchased it; and then
paid to Capen the whole sum due on the mortgage: and he
thereupon ackr.owledged satisfaction on the margin of the
t:rcord, of s:-iiJ mortgage deed. On these facts it was contended
by the dernandant, that though her release barred her
respected, the mortgage, and so long as the· ;nortgage deed
remained in force; yet as the conveyc\nce by her husband was
conditional, so was ihc rel~ase qf her Dower ;-and as the deb,t
was fully paid, and the mortgage discharged, such discharg~
festored all concerned to th€ir ori$inal righlf a.nd of co_uts.~
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restored her to her right of Dower. But the Court were of a
different opinion, and said-" It would be singular if, when the
" tenant paid the money due on the mortgage, and supposed
"that he had thus perfected his title by extinguishing the only
"incumbrance he knew to exist upon it, he should by that -very
"act revive the claim of the demanclaat, which she ha<l before
"solemnly renounceJ under hand and seal. When the tenant
'' purchased the equity of redemption, it belonged to him to
"pay the money clue on the mortgage, and thus rid the estate
"of incumbrance. Having all the equitable interest in him" self, when he paid the money due on the mortgage, the legal
" estate followed the equitable ·intP,rcst and he became seized of
" the whole in fee simple. If this were not the plain legal ope~
"ration of the transar:tion, the law would construe the d£scharge
" of the mortgage by the mortgagee, to be a release of the legal
"estate by him to the tenant, rather than such a mischief should
~,follow.''
By the condition of the deed, Soule was bound to pay the
whole note. He has never done it. In strictness he has broken
the condition of the mortgage and stands liable to the usual
conditional judgment in cases of mortgage ;-and as we do not
find any decided case which forbids our giving to the payment
of Bond's judgment by Norton the intended effect of it, for the
indemnity of an honest surety; and considering also the liber..;
ality of construction in the cases on which we have been com.
menting; we are disposed to gi-oe it that effect,. Accordingly
there must be judgment for the demandant for possession of
the demanded premises, unless within two months, the tenant
pay the sum of eighty.:.five dollars and interest thereon fro~.
f-ht time of entering up this judgment.
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fo an action for a penalty under the act for organizing artd governing the militia;
the declaration must allege the offonce to have been committed "against the
form of the statute in thc:.t case ma{le and provided."

Tms was an action of debt to recover a penalty against the
now plaintiff in error, " for neglecting to attend military duty,,
G-• whereby he has by statute forfeited the sum ~f one dollar and fifty
'' cents," &c.- The magistrate who tried the cause liaving ren.,
clered judgment against the original defendant, he sued out thiswrit of error to reverse it 1 assigning divers errors, among which
was this-that there is no allegation in the writ that the offence
was committed aga-ir1st the form of the stal'ute in such case made
and provided. And for this cause the judgment was reversed.
C. J.- The only error we can notice on this record
appears on the declaration. The averment is" that said Healcl
'' did not attend the se.id exerci'sBs on said day, but neglected
"the same, whereby he has by statute forfeited the sum of one
" dollar and fifty cents, and an actiofl hath arisen by statute, to
"the plaintiff, as clerk as aforesaid,. to have and recover the
" same of the s-aid Heald.". 1n Commonwealth v. Springfield, 1
Nass. 9. it is decided that an indictment for an offence created
by statute must condude contra formam statuti.-- We have reversed several judgments in civil actions where such an aver..
ment was wanting. Jn Lee v~ Clark, 2 East. 333. which was an
action for a penalty on the game laws, the declaration concluded-" whereby and by force of the statute in that case made
" and provided :rn action hath accrued." After verdict for the
plaintiff the judgment was arrested,- because it was not distinct..ly and explicitly alleged against the form of the statute. In
that case the averment was much stronger than in the case at
bar. See also Commonwealth v. Stockbridge, 1 I .Mass. 279~
Sears, in error, v. The United States, 1 Gal. 258. Cross, in er~
ror, v. The United States, 1 Gal.- 26.- l Saund. 135. n. 1 Chit,
ty's Pl. 3b6. 1'l .Mod. 52.
MELLEN

Preston, for the plaintiff in error.
Bou,telle, for the defendant in error.
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ln an action for a penalty incurred by neglect of military duty, under the act
for organizing and governing the militia, it is competent for the defendant, at
the trial, to show that by reason of permanent bodily disability he was not
liable to be enrolled a~ a soldrer.
fo such case it is not necessary for the defendant to produce the certificate of
the surgeon, nor to offer his excuse within eight days ; these regulations ap ..
plying only to cases of temporary disability.

IN the original action, which was <lcbt for a penalty for neglect
of military duty, the plaintiff proved that the defendant was
regularly enrolled in the company of which the plaintiff was
clerk,-that being duly notified, he neglected to- appear at any
company training;-that he did not offer his excuse within the
eight days prescribed in the statute;-that he was not prevented
from so doing by reason of extreme sickness,--and that <luring
a part of the summer he laboured in his saw-mill.
The defendant on his part produced divers witnesses, and
among them a reputable physician, who testified that for several years the defendant had been afflicted with the disease call..
ed phthisic, which he considered a permanent disorder,-that
"when the fit was on him;' he was rendered incapable of labour,-and that this was produced by fatigue, or exposure to
heat or cold.
The magistrate who tried the cause, upon this evidence ruled
that the defendant was not liable to be enrolled as a soldier, by
reason of permanent disability,and thereupon rendered judgment
ap_ainst the plaintiff, to reverse which this action was brought.

Greenleaf and Deering, for the plaintiff in error, relied on the
provisions of the Stat. 1821. ch. 164. sec. 35. that "no private
'' shall be exempted from military duty on account of bodily in,, firmity, unless he shall obtain from the surgeon - - a certi" ficate"-&c. which, they contended, included all infirmities,,
as well permanent as temporary. And this construction-, they
insisted, was fortified by reference to the subsequent language
of the same section 1 limiting the operation of the certificate to
one year; in order, doubtless, that the nature of the infirmity
complained of might pass under an annual revision, that the
captain might haYe the benefit of the surgeon's opinion of the
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~ase, and that none might avoid military duty who were able
to perform it.
But they denied that the disability in this case was any other
than a t~mporary and curable affectiona
Kidder, for the defend ant in error·, argued that the disability
mentioned in sec. 35. wns to he considered as a temporary dis..
ease; and hence the certificate was inoperative after a year;--lJut that any cause which rendered the party not liable to entolment, and so i1ot subject to the militia-law, might be shewn
at all times by parol testimony in h<:1r of any claim for a penal..
ty against him, without the aid of the surgeon. Commonwealth
v. Fitz, 11 Mass. 5,10. Howe v·. Gregory, 1 .Mass. 81.
MELLEN

C. J. deiivered the opi.nion of the Court~

This case comes before us on exceptions filed by the plaintiff
to the decision of the justice before whom the cause was tried,
by which certain p:uol testimony was admitted to shew the
bodily infirmity of the defendant, as proof of the issue on his
part. The first section of the act of Congress of May 8, 1 792,
provides that"' each and every free able-bodied white male citiH zen of the respective states resident therein" (with certain exceptions) "shall severally and respectively be enroled in the
0
militia by the captain or commanding officer of the company
"within whose bounds such citizen shall reside,"-&c. The
defendant was- regularly enroled, if liable to enrolment, but
neglected to attend to do military duty, as alleged in the writ;
and it 1s admitted that he never obtained a certificate from the
surgeon of the regiment to which he belonged·, according to the
provisions of the Stat. 1821. ch. 164. sec. 35.-It is contended
by the counsel for the defendant that the words of that section
must be considered as having no reference to that species of
bodily infirmity which is of such a character as to exempt the
person from all liability to enrolment; but only to relate to
those disabilities which in their nature are temporary; and that
therefore the testimony was properly admitted, as it went to
1>rove the defendant to be subject to a permanent disease. The
case of Howe v. Gregory, cited in support of this position, was
founded on the act of ~tlarch 4, l 800~ the twelfth section of
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which was then under consideration; and which, in all essential
particulars, is like the thirty-fifth section of our statute of 1821.
In the case of Commonwealth v. Fitz, which has been relied on
for the same purpose, the Chief Justice observes-" we are sat,, isfied that the construction adopted by the Court of a similM
'.' provision in the statute of l 7S3. ch. 14. was right, and is equal" ly applicabi'e na'w. Indeed the case of Howe v. Gregory, cited
"for the respondent, has settled the law upon this point." Again
he says-" We think it could never hav~ been the intention of
"' the legislature to prevent a party complained of from shewing
~, on his trial that he had committed ·no offence, notwithstanding
"he had not obtained a previous exemption." The whole train
of reasoning by the Court in this case is dl'signed to fortify the
opinions above expressed. The case of Commonwealth v. Fitz
was founded on the act of .March 6, 1810. It is true that the
thirty-second article of the thirty-fourth section of that act is
not so explicit and positive in its requirements as the thirtysecond article of the forty-fifth section of our own Stat. 1821.
ch. 164. Both seem to contemplate cases of temporary disability, or occasional absence from duty, on account of some
cause requiring an "excuse."-and such excuse must be made
within eight days. But the thirty-fifth section of the latter act,
and the corresponding provisions in the acts of 1800 and 1810
have regard to exemption from military duty on account of bodi•
ly infirmity and permanent disability. In such circumstances.
the cases of Howe u. Gregory and Commonwealth v. Fitz both
seem to be direct authorities ; but so far as the latter case has
reference to excuses· merely, it is not so.
· On the whole therefore, viewing the case of the defendant as
one of bodily infirmity and permanent disability, we consider
that the proof to establish that fact was properly admitted by
the Justice, and of course there is no error in the record and
proceedings before us ; and the judgment is affirmed, ,,itl\
costs.
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KENNEBEC PURCHASE v. DA VIS.

An offer made by the tenant in a real action under Stat. 1821. ch. 47. sec. 4.
cannot afterwards be withdrawn by him1 it being in its nature an admissio.n
on his part, of the value of the estate.
Where such an offer ,vas made in the Court below, and the demandant pro•
c~ded to trial, and the jury having estimated the land lower, and the irn•
provements at a higher sum than the tenant offered, the demandant appealed
to this Court ;-it was holden that the proceedings below being nullified by
the appeal, the demandants' right to accept the offer still continued, and
might be exercised in this Court.
Ent whether he may accept such offer after proceeding to verdict in a final
trial, qu<Ere.

Tms case, which was a writ of entry on the seisin of the demandant, came up by appeal from the Court of Common Pleas,
and was presented to this Court upon a statement of facts
agreed by the parties.
It appeared that at the first term in the Court below, at which
time the action was tried, the tenant requested that the jury
might find the increased value of the demanded premises by
reason of his buildings and improvements, and also estimate
the value of the land without them ;-that on the second day of
the term he made and filed in Court an offer in writing pursuant,
to the statute, consenting that the land should be estimated at
two hundred dollars, and his improvements made thereon at
six hundred dollars; which offer was not in fact known to the
<lemandants' counsel till it was produced at the trial on the
fourth <lay of the term ;-and that the jury returned a verdict
for the demandants, estimating the buildings and improvements
made by the tenant at six hundred and sixty-eight dollars, and the
land at one hundred and sevent;v-five dollars. Judgment being
rendered upon this verdict, the demandants appealed to this
Court, and entered their appeal at the present term ;-and now
thPy would accept the offer made by the tenant in the Court
below, an<l elect to abandon the land to him at the offered price
of two hundred dollars, pursuant to Stat. 1821. ch. 47.
And the question submitted to the Court was, whether the
demandants, at this term, have :a right to accept the offer made
by the tenant in the Court below?
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.illlen, for the deman<lants.

The verdict an<l judgment in the Common Pleas having heen
rendered null and void by the appeal, the t1uestion presented
to this Court stands upon the same basis as if the offer had
been made here, at a prior term. And _the question then is,.
whether a demandant is obliged to accept the offer of a tenant
· the instant it is made, or lose his right to it forever? The statute
on this subject, Stat. 1821. ch. 4 7. sec. 4. prescribes no period
·within which the offer must be accepted ; but merely provides
that when the tenant in open Court shall offer a certain sum as
the value of the lan<l, and does the like as to the improve.ments,
if the demandant shall not consent to the offer, but will pro~·
cee<l in the suit, and the jury shall not estimate the land at a
greater sum, nor the improvements at less than the tenant offered, the dem:rnclant shall ha.vc no costs after the time of mak.;.
ing the offer, but the tenant shall recover his costs. The design of the provision doubtless was to protect the tenant from
the expense and vexation of a trial by jury, in every case
where he is willing to give the fair value of the land, or take ~
:reasonable price for his buildings and improvements. But this
offer the tenant may make " in any stage of the process;"rin<l common justice requires that the demandant should have
reasona hle time to deliberate whether he will accept it or not;at least he should have personal notice of its existence. Other-.
wise, every <lemandant must be always personally present in
Court, or be at the expense and trouble of instructing his counsel
as to contingencies which may never happen. As the tenant
may make his offer at any time before the cause is committed
to the jury upon a.final trial, the tule to be reciprocal, demands
that the demandant should have till that time to make his elec~
tion, especially as the peril of costs is wholly his own.
As the statute provision is wholly novel~ no other aid than
that of analogy can be draw11 from adjudged cases;• but so far
as this argument is of weight, the case may be likened to the;
bringing of money into Court,- which is an a<lmission of the
cause of action, and that so much is due to the plaintiff, which
he may always take out in his own time, without leave of the
defendant. Boyden v..Moore, 5 .Mass. 365. Watkins v, Towers,,
·2 D. fy" E. 27 5.
VO~IB

Co:c v. Parry,
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elet, 4 D. wE. 579. Yale ?J. TVillan, 2 East. 128. Johnston v~Culumbian Ins. Comp. 7 Johns. 315.
Cutler, for tI1e tcnanr.
When the offer of the tenant is made in Court pursuant to
the statute, the <lemandant has his option to accept it, or ta
take the appraisement of the jury. He cannot do both,-and
the election of one, is necessarily a waiver and rejection of the.
other. In this case the continual existence of the offer on re~·
cord fr, not a conti-nuance of the demandants' right to accept ..
When once made, it is gone from the tenant ;,__but when refused, it is equally out of the reach of the demandant. The ob~
ject of th€ statute was to save the tenant from vexation as well
as from expense ;-but this object will be defeated" if the demandant may still detain the tenant in Court, till he shall have
derived the benefit of 8- full investigation by the jury, and be
permitted afterwards to recur to the offer.
lf, however, the demandants' right to accept the offer con~·
tinues unimpaired till the final trial, equal justice demands that
the tenant should be permitted to withdraw it and substitute a
new offer at any time during the Sdme period. But as the
statute recognizes no such right in the tenant, so no construction can be admitted which shall give it to the demandant, for
this would destroy the principle of reciprocity which the
statute has adopted. It was manifestly never intended that he
should turn round and accept the offer,after trying his chance
of a verdict. If common justice requires that he should have
time to deliberate upon the offer, this reasonable indulgence can
always be obtained of the Court on motion.
The case of money brought into Court in assumpsit is not
analogous to this, because there the defendant may always..know the. precise sum due, which he ought to have paid before
action brought ;-but here the estimated value of the property is a matter of opinion merely, which the tenant must always
make at some peril, and which he can never offer till he has
been subjected to the costs of a suit.
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MELLEN C,. J. delivered the opinion of the Court, at the
imcceeding term in O,r:ford.

That part of the fourth s~ction of the att of 1821, ch. 4.7, on
which the question in this case arises, i~ in these words : f' That ih any such action, the tenar1t or his attorney may, il:l
" any stage of the process, a1~d as ofte[! as the writ shall be
"amended, as aforesaid, offer and give notice in open Court," at what sum he cqnsents that the value of the demanded pre" mises or such part thereof, as is by him defended, shall be es,, timated without the buildings and improvements; which rwt£ce,
·" shall be entered on the record of the Court ; and if the demandant
"' consent to the same. judgment shall be rendered on s~id con_" sent of the parties, in the same manner ~s if the like sums had
"been found by the jury in a verdict for the demandant. But i_f
"the demandant shall not consent to the said offer, and shall pro," ceed in the suit, and the jury by their yerd_ict shall not reduce
"the value of the buildings, and improvem,ents below the said o(" fer, nor increase the value of the demanded premises ns afore~
"said above it, he shall not recover costs from and after the first
f' enter,ing of such notice upon the record; but the tenant shall from
~, that time recover his costs," &c. At the Court of Common
Pleas the tenant made an offer of 8200, for the lands demanded. This the demandants refused, a~d proceeded to trial. Th~
jnry estimated the lands at 8,175. The deman<lants appealeq
to this Court, and at this term consent to accept the S200 off~rcd below; and the question is, whet.her under the circumstances
of the case, they have a right so to <lo, under the statute; having once declined the offer and proceeded to trial and judgment
in the Court of Common Pleas. The provisions of the statut~
are so peculiar, that in giving it a construction, we can h:we no
aid from decided cases. By the appeal the judgment and prior proceedings in the Court below are vacated, and in legal cori~
templation, have now no existence. Neither party can resort
to the verdict or proof on which it was founded, as any rule of
proceeding in this Court. The statute does not provide that
the tenant may withdraw his offer. In its nature it is an admission on his part. It may in some respects be compared t(I;
the practice of bringing money into Court upori the common,
rule; in which case, though the plaintiff be nonsuited be shatt
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still be entitled to the money. Elliot v~ Callow, 2. Salk. 597.
So in case of a tender pleaded with a profert in curia and a re•
plication stating a subsequenlt demand, Cox v. Robinson, 2 Stra.
1027. So in case of money brought in on the common rule,
and the judgment arrested, 2 Barn. 230. So if the plaintiff has
proceeded in his suit after the bringing in of the mo:-iey, 1 Barn.
198. 201. See also Burrough v. Skinner, 5 B1J.rr. 2639. Cox v.
Parry, 1 D. lV E. 464. Fro!ll analogy to these cases, it would
seem that the demandants might elect not to pt·oceed any fur.
ther in the suit, but accept the offer made by the tenant. They
certainly are not bound to proceed any further in a course of
judicial investigation; they have a right to become nonsuit at
any time before the cause be opened to the jury or the trial
commenced. Locke 'V. Wood, 16 Nass. 317. As the demandants have the right thus to go out <;>f Court, we ~ee no legal or
reas~nable objection to their remai.ning in Court, and now accepting the tenant's offer; because the tenant has no vested
1·ights under the verdict and judgment; the appeal has divested
them by nullifying the proceedings of the Court below. W c
are the more satisfied with this construction of the statute, because it cannot be productive of any injury to the tenant, while,
at the same time, it gives the dcmandants all the advantages
which the law intended. The dcmandants, by the general pro~
vision of law, are ent.itlc<l to their costs up to the time of the
first entering on record of the notice of the tenant's offer, which
in this case was not bcfure the fourth day of the term; if it
had then been accepted, no further costs coul<l have arisen;
but the demandants <lid not consent to accept it, but proceeded
to trial beloiv, and ~iavc pursued the cause into this Court, an<l
now repenting of theit- pcrscver~rnce, consent to accept the of~
fer; but they are not entitled to any costs, subsequent to the
record of the notice; because all those costs have been incur-•
red by them in making an expel'iment, which they have found
unsuccessful, nnJ this expense ithey must bear themselves. On
the othe1· hand the tenant, according to the language of the
statute, must recover his costs from the time of first entering
the notice on record; because those costs have been incurred
by him, in the defence of the suit, rendered necessary
reau
son of the non:acceptancr of his offer when the same was

by
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made. It will be readily per~~ived that the opinion we have
given, and the reasoning on which it is founded, would not apply in a case where the offer, non-ai:::ceptance, and consequent
trial, all took place in this Court ; or all of them in the Court
of Common Pleas ; and to a motion made after such a trial, to
waive the pleadings and accept the offer. As to such a case
we give no opinion.
The result is, that the demandants now have the right tQ ac~
cept the tenant's offer, and to have judgment for $200.
The judgment was entered in ~he form following.
"And now on motion of the demandants' counsel, and by
leave of Court, the pleadings in this case arc waived. And
thereupon the demandants consent to, and accept the offer
made by the tenant, in the Court of Common Pleas that the
~~mantled premises should be appraised at the sum of two
hundred dollars, had no buildings or improvements been made
thereon.
I~ is therefore considered by the Court that the demandants
recover ~f the said James Davis the sum of two hundred dol•
lars; they haYing at this term in open Court made their elec•
tion to ab~~don the premises to the tenant at the price aforesaid, being said sum of two hundred dollars. And it is further
conside~ed by the Court that the demandants recover their
legal costs up to the time of the first entering of the notice of
the tenant's s~id offer, viz. the fourth day of said term and no
further ; and it is also further considered by the Court, that
tne tenant recover of the demandants his legal costs arising
after the record of notice of. said
. ' offer.
NoTE, In this case PREBLE J. gave no opinion, not haTing been prese?'lt
at the argumel)t.
·
·
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A parol ratification is not sufficient to give validity to a deed made by an agent
not having authority under seal to bind his principal.
If one acting as attorney for another, but having no sufficient authority, make
a deed in the name of his principal who is not bound thereby,-it does no\
follow that the agent is bound by the deed, unless it contain apt words foi;,
that purpose.

'fms was an action of covenant upon an agreement unde:r seal;
signed by the defendants, and by "Simeon Stetson for Jlmasa~
Stetson" the plaintiff, by which the defendants agreed to enter upQ,
on certain unimproved lands of the plaintiff in the planta~ion o(
Stetson in this county, and make two farms thereof, and pay certain monies to the plaintiff with interest annually; in considera-:
tion whereof the plaintiff was to make,execute and deliver to them
a sufficient warranty-deed of the same lots. In the instrument
declared on, the said Simeon was not named, except in the sig..
nature as above, but the covenants were wholly in the name of
the plaintiff.
In a case stated by the partits it was agreed that said Simeo11
had not any authority uncJer the hand and seal of the plaintiff
to sign and seal the instrument declared on; but that living in
the vicinity of the plaintiff's lands in this county, he had been
1·equested by the plaintiff~ who is his brother, to superintend and.
manage his interests relative to said estate ;-and that pursuant
to this request he made and executed the deed declared on, in
behalf of the plaintiff, who resides in .Massachitsetts, and which.
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he afterwards delivered to the plaintiff. It was fllrther agreed
that another deed of the same tenor and date was made and
delivered 'to the defendants, who in pursuance of the agreement,
entered and made improvements upon the land; and that aboui
three years after the date of the agreement they settled an ac~
count with the plaintiff, and applied a balance due to them on
account towards payment of the interest due on said agreement,
which the plaintiff accordingly indorsed thereon.
Hereupon the question was whethe1· the plaintiff was bound
by this agreement,-and if not, whether it was obligatory on
the defendants ?

McGaw, for the plaintiff, arg.ued that though Simeon Stet.rnn
had no precedent authority sufficient to bind his principal by
deed, yet the acceptance of the deed from the hands of the
agent, the in<lorsement of the payment of interest on the back
of it by the plaintifl~ and the bringing of this action, amounted
to an express adoption of the contract as his own. Clement v.
Jones, 12 Mass. 60--65. Odiorne v. Maxcy, 13 .Mass. 178. But,
if it be not the deed of the plaintiff, yet the defendants are
bound; for they might have ascertained the extent of the agent's
authority before entering into the covenant; and if he has not
bound his principal., then the deed is his own, or at least he is
liable to them in damages.

W. D. Williamson, on the other side, contended that the acts
of the plaintiff relied on as ratifications of the deed, were of
no higher solemnity than a precedent authority by parol,- which ,
it is admitted, would not be sufficient to give it validity. The'
ratification of a deed must be by deed. Milliken v. Coombs, 1
Greenl. 343·. The instrument befog therefore not the deed of
the plaintiff, it is not binding on the defendants for want of reciprocity. In mutual covenants, both are bound, or else neither
is bound.
MELLEN

C. J. delivered the opinion of the Court.

It is agreed that Simeon Stetson had not any authority under
the hand and seal of the plaintiff, to execute the instrument de-

clared on ; -and it therefore was not the deed of Jlmasa Stetson •.
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No authorities need be cited to shew that when an instrument
under seal is executed by attorney, the attorney must be authorised by deed under t.he hand and seal of the principal.
This is admitted by the cQunsel for the plaintiff; but he contends that in consequence of certain acts which hnve been done
by the principal since the execution of the instrument, it haslJeen sanctioned and adopted by him, and thereby has become
his deed. The circumstances relied on as proof of such ratification are, his acceptance of the indenture from the hands of
his brother after its execution, and the indorsement on the
back of the instrument of money received from the defendants
on account of the contract. With respect to these facts, they
cannot amount to any thing more than a sanction and ratification made by parol ; and such ratification could not be more
availing than a parol authority given before the instrument was
signed; which, as we have seen, is of no importance. The
plaintiff therefore cannot prevail on this ground.
But it is farther contended t.hat though the instrument is not
the deed of .!lmasa Stetson, it is the deed of the defendants, and
they are botmd by it, though the plaintiff is not. On examin~
ing the instrument it does not appear that Simeon Stetson has in
any part of it bound himseJf personally; and there is there~
fore no reciprocity in the contract. The defendants have no
right of action against any one, upon this contract ;-and c1s
the equity of the case seems therefore to be with them, so, we
apprehenu, is the law also.
Jn the case of Soprani &- al.. v. Skurro1 Yelv. 19. it was decided that it must appear in pleading that the lessor as well as
the lessee sealed the indenture of demise; otherwise no intere~t
passes, an<l the covenants do not bind ;-and that a bond given
by a stranger for performance of covenants in such indenture~
is not forfeited by the Iessce,.s neglect to perform them.
In Hosier v. Searle, 2 Bos. qi- Pul. 29!). the defence was placed
on a similar principle, according to the plea in bar; but the
Court considered that the defendant was cstopped~ by tbc bond
he had given, to deny that he had executed the indenture re~
ferred to in the bond and plea. But it is cie2r that the Cour~
would have adjudged the defence a substantial one, had thqr
been no estoppcl in the case.
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For these reasons we are of opinion that the action cannot

be maintained, and a nonsuit must be entered, pursuant to th~
agreement of the parties.

BUTMAN,

PLAINTIFF IN ERROR,

v. ABBOT.

lleferees need not joi.n in an acti-011 brought to recoYcr compensation for their
services. Semble.
An action by a referee to recover compensation for his services cannot be main~
tained against the parties to the submission jointly, but must be brought
against the person or :persons making the demand.
If two be sued on a joint promise, and one alone appears, the general issue
should be that he and the other defendant did not promise, &c.
But if the defendant in imch case plead that he alone did not promise, upon
which issue is taken, and it be found for the plaintiff ;-whether the defend~
ant can reverse the judgment for this error,-quirre.

Ul"oN a writ of i;:•rror brought to reverse a judgment of the
Common Pleas in asswnpsit, the case was thus:One John Smith, a citizen of Jvl.assachusetts, having ::i demand
against Butman, the plaintiff in error, resident in this county,
they referred that and all other demands between them to the
arbitration of three men of whom .!lbbot the defendant in error
,vas one, an<l entered into a rule of submission before a justice,
pursuant to the statute. The referees having heard the parties,
made their award in writing in favour of Smith for a sum in
damages with costs of reference, and returned it to the next
Court of Common Pleas, where it was set aside because it appeared upon the face of the rule that the party making the demand was not an inhabitant of the county in which the justice,
before whom it was entered into, resided •.
.!lbbot, one of the referees, thrn brought an action of general
indebitatus assumps:it, for his services as a referee, against Butman and Smi'.th, and the latter not being found, and having no
domicil or agent in this State, the plaintiff proceeded and obtained judgment upon the issue of non assumpsit, against Butman
alone.
The errors assigned upon this record were,-1. that the ac~
t.ion was commenced by one referee alone, whereas the under"'
VOL. JI.,
47
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taking, if any, was made jointly with all the rcfcrees.-2. Tbat
the action was brought against Butman an<l Srnith jointly, wheu
in far:t it lay only c1;ainst Smith alone, he Leing the party plain,.
tiff in the original demand, :=ind in whose favour the mvar<l WctS
1m,dr,, by which he was made liable to pay to Smith the costs of
reft>rence, including the sum now dcmandPd.-3. That the
consideration of the promise declared on in this action, if any
originally existed, had wholly failed, the award being set aside
as a mere nullity.-4. Ttrnt the declaration did not disclose
sufficient matter for the foundation of the judgment.-5. The
general error. The <lefcnd::rnt. pleaded in nullo ctt erratum.
Wilson, for the plaintiff in error.
Brown, for the dcff~n<lant in error•.
MELLEN

C. J. Jelivered the opinion of the Court.

On looking into the record in this case we observed an irregu ..
larity in tbe plf'adings. In the original action Abbot declared
on a promise alleged to have been made by Butman and Smith
jointly ;-and though the writ was served on Butman alone, yet
in his plea of the general issue he should have met the declaration, and travnsed the promise alleged. He should hare
pleaded that he and the sa-id Smith did not promise in manne1~
and form as the plaintiff had declared against them. This
would have put in issue the promise set forth. Instead of which
Eutman pleaded that he did not promise the plaintiff in manner
and form as he had alleged. The jury found tbat he did promise ;-but no joint promise is found l)y the verdict or confessed on the record; and it is certainly qucstiona hie whether the
facts of the case, in this respect, would authorize a judgment in
f:H:our of the origirw.l plaintiH: The p!ea is very clearly bad~
~rnd might have been demurred to; but as issue was taken on
it, and as the fault was on the part of the plaintiff in error, it
may also be a question whether he shall take advantage of it.
But we give no opinion on this point, but proceed to consider
some of the errors assigned.
The third and fourth errors we do not view as well found~d;;

or a~ requirini a particular considera~ion.

·
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Nor do we mean to give any express decision of the first er"'
for assi~ned; though we are inclined to think that the ::iction
was rightly commenced by. Jl.bbot alone. The act of the referees was not such as to render them joint creditors who must
sue jointly for their compensation. The compensation of one
may be, and often is, much greater than that of another; and
there seems to be no principle which should compel them all to
join, and thus to empower one to receive the fees of all; and to
give an effectual discharge. But we leave this for further consideration.
The second error we consider as fatal. It is presented by
the exceptions filed to the opinion of the Court. that on the
facts proved by the plaintiff, the action was maintainable against
Smith and Butman jointly. It is to be noticed that Smith was
the party making the demand before the referees. In judicial
proceedings the plaintiff 1s always bound to make the advances
of fees to officers, and the jury fees ;-he is the actor-demanding property of the defendant. In the case of a submission of
a demand to referees, like the case before us, the dcmandant is
to make out his chim and sign it, and lodge it with some justice
of the peace for the county in which he lives, who is to make
out the agreement of submission which is to be signed and acknowledged by the parties. This is an arrangement in place
of a suit at law. Each party consents to this special jurisdiction ;-but still the demandant must advance in support and
proof of his demand. The defendant denies the justice of the
cl:1im made upon him. If therefore the referees were to call
for their compensation when about to commence the business
of their commission, they would naturally make the call upon
the demandant, who feels an interest in the prosecution of hi~
eause, and by whose act the proc':edings had been originated.
And if they do not then make this call on the demandant, they
must be considered as consenting to give him a credit for the
amount of their compensation. When th~y have made a report, if in favour of the dcman<lant, they have that additional
security which arises from their right to withhold the report
until the compensc1tion shall have been paid. This right may
also be of no small importance if the report should be in favour
of the defendant, becattsc, if it were offered to him by the re..

364

I'E.\OBSCOT,
Butman v. Abbot.

ierecs on payment of their compensation, he would at on~e fed
a strong inducement to obtain possession of it on those terms~
So that in almost all cases, on either supposition, the compensation would be, and gencr::dly has been readily obtained. In
some instances this may not be the fact; as where neither party
will accept the report and pay the fecso/ calculating upon a loss
if he should do it.
If an action in any case become necessary on the part of a
referee to obtain payment for h.is services, we think it cannot be
maintained against the parties to the submission jo£ntly, but
must be brought against the person or persons :naking the demand. We have formed this opinion both from the manner in
which proceedings of this description are usually conducted 7
and from a consideration of the inconveniences and perhaps injustice which would be the con:3cquence of adopting any other'
principle. For instance, why ~;hould Butman be compelled topay all or any part of the referees' compensation in the present
case ? Their report has been set asidt•, and for an error on the
part of SmJth, or the justice who made out the agreement. In
this particular, Butman has been in no fault.
The referres, when they make up and sign their report, always know whether their fees have been paid or not. If they
award in any case in favour of the party making the demandr
they will t\1x their compensat10n as a part of the costs against
the defendant, whether it has been paid to them by the de-·
rnandant or not ;-and if he has already paid it to them, they
must so certify in their report. If they award in favour of the
defendant, and he has paid them their fees, they should be charged in the .report, against the <lemandant, ::is part of the costs in
the case. But if he has not paid them, and they rely on the demandant to whom they gave the credit, of course they will not,,
in their report, charge the dcmandant with thf' amount of their
compensation, but leave him liable to their several actions, for
their respective proportions. In this manner neither party can
be in <lan'ger of being twice charged. However, if referees
withhold their ;·eport, for the purpose of obtaining their own
fees from, the pre-caiting party, in almost every cnse no suit will
.he necessary.
Our opinion in the present case is that for the second error
the judgment must be reversed.
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Forgery at common law, may be committed of any writing, which, if genuine1
would operate as the foundation of another's liability.

Tms was an indictment at common law for the forgery of a
cert~in writing obligatory or instrument in writing, which purported to be signed by the i;electmen of Sangcrv'ille, and which
was set forth in these words:-'" lVe the subscribers do recom" mend to all persons to whom it may concern, that the bearer
"J. Leland is a man of responsibility, and is able to satisfy the
"demand of five hundred dollars if he agrees to; we under•
"stand that he h~s bought C. V • .!lme~ land in this town, and
"is to pay some demands in Bucksport for the said Ames, ancl
"we should not be afraid to be Mt. Leland's bondsmen for two
"or three hundred dollars. .Mr. Ames and .Mr. Leland have
"made a bargain and have reguested us to recommend Mr. Le" land so that he may satisfy the demands of the said .11.mes"with intent, &c. Being convicted of the offence charged in the
indictment, the defendants nm-v moved in arrest of judgment
that the matter set forth did not amount to any offence indictable at common law.
1'

McGaw and Godfrey for the defendant contended that the
paper was not an instrument upon which forgery at common
law could be committed. · It was neither a public record, nor a
contract between particular individuals, nor a general letter of
credit. It did not biin<l the subscribers to any thing; but taken together it amounts to this-that they should not be afraid to
become the bondsmen of Leland, and ha.d been requested to
recommend him.
The Attorney General said that the falsely making or a·ltering
of any written instrument with intent to deceive and defraud,
was a misdemeanor at common law, and was punishable by
fine and imprisonment. It was not necessary that the meditated design should be carried into effect,-the crime consisted in
the intent of the alteration ; and here the crimen Jalsi was per~
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fected. And he cited Rex v. l'Vard, 2 Ld. Raym. 1461. Com-s
monweallh ,.'. Boynton, 2 Jlrfass. 77. 2 East. P. C. 862. Fawcet'a
case, 3 Chitty's Cr1'm. law, 780--1.
MELLEN

C.

J. delivered the opinion of the Court as follows.

The indictment in this case is at common law; and the motion to arrest the judgment is founded on the idea that it is not
forgery at common law to counterfeit such an instrument as that
which is set forth in the indictment. The first question is whether
it is" an obligation in writing" as alleged 1 and would have bound
the selectmen had it been genuine and actually signed by them.
On this point we cannot doubt. It would have subjected them
to liability either in the form of an action of assumpsit, as a letter of credit to the amount of five hundred dollars ;-or to an
action on the case in the nature of deceit, as a false representation, made with intent to defraud. In either mode it would operate as the foundation of their liability if it had been genuine.
The next question is whether forging such an obligation be an
offence at common law. On this point the case of Rex i•. Ward.
2 Ld. Raym. 1461. seems decisive. It is there settled that th;
forging of any writing by which a person might be prejudiced,
was punishable as forgery at common law. In that case the
defendant was prosecuted at common law for falsely making
and forging a writing on the back of a certificate in writing
signed by one Newton. This is considered by Chitty in his
treatise on Criminal Law as settling all douhts which might
have before existerl. See also 2 East. P. C. 862. and numer-ous cases cited in Rex v. Ward, among which are b J11od. 137 ..
l, Salk. 342. Sty. 1 '2. Savage's case for forging letters o(
credit, 1 Sid. 142.

Motion overruled,.
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The report of the commissioner under the resolve of March 3, 180~. respecting
the townships assigned to Gen. Knox and others, is conclusive evidence,
against all persons, as to the occupancy by actual settlers, of the lots therei11
mentioned.

This was a writ of entry in which the demandant counted up<>n his own seisin within 30 years and a disseisin by the tenant.
The demandant deduced his title from Gen. Knox; and read
a deed from the Commonwealth of Jl!fassachusetts to Knox dated
Jttly 20, 1799, extending and assigning to him, for himself and all
others interested in the Waldo patent, '· all the lands belonging
"to the Commonwealth"--in certain townships-" excepting
" however lots occupied by any settler on said assigned lands,
"not exceeding 100 acres to each settler, as specified in the re,, solve of February 23, 17!J8."-He also read a deed from Gen.
Knox and wife to himself dated October 16, 1804, conveying two
of said townships, in one of which the demanded premises were
sit1wtcd," excepting out of this conveyance 100 acres to each
'' settler within said two townships, meanin~ to except from this
"conveyance the lots of the sett.Iers within the aforegrantcd two
~' townships, as confirmed to the said settlers by the Honourable
"the General Court.,:,
The resolve of February 23, 1798, referred to a deficiency in
the lands laid off to satisfy the grant to Beauchamp and Leveret,
occ3sioned by an interference with the elder grant to the Plymouth company; and appointed an agent to ascertain the
amount of that deficiency, and to survey and assign other adjoining lands to make it up ;-but providing "that the lots not
" exceeding 100 acres to each settler, which shall be occupied
"by any settlers on the additional lands to be assigned by force
"of this resolve, shall not be considered as taken to make up
'" said deficiency, but the said settlers who are not alrea<lv
"quieted by law, shall hrreaftcr be quieted in their settlements
"' in such manner as the General Court sha1l direct."
The resolve of March 3, 1803, authorised and nquested the governor with advice of council "to appoint some
'' suitable person to repair to said township,"-No. 2-" and
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"make a re-examination of the claims of the respective settlers
'' within the same. And the person so appointed as aforesaid
"shall be duly sworn to the faithful and impartial discharge of
'"his duty.
.And all evidence touching the validity of the
" said claims, shall be by persons under oath, or depositions
'' duly sworn to; and the said Knox or his agent or attorney
"shall be duly notified of the time and place of attending said
"service; and the person so appointed, after due examination
"as aforesaid, shall enter the names of such persons as he shall
"find to be properly entitled to their respective lots of land on the plan
" and survey of Ephraim Ballard, and shall return the same to the
"Hon. John Reed and Peleg Cc1fin, Esqs. agents for the Common" wealth. And the said person appointed as aforesaid shall give
" a certificate to each settler as aforesaid, under his hand, con" taining the number and description of his lot: which certificate
"shall be considered as evidence of the said settler's title, and the
"said settlers, so certified, shall within two years pay to the
"agent of this Commonwealth the sums respectively at which
"their several lots were appraised by the said Ballard; with
"interest from the date of said survey, and shall be entitled to
"receive of the said John Recd and Peleg Cciffin, Esquires, good

" and suffiC'i,ent deeds of their respective lots as aforesaid."
U nd,er this resolve Saleni Towne Esquire was appointed, and
executed the powers therein given. His return, which was produced by the tenant, was as follows:-" Agreeably to a resolve
"of the General Court passed .March 3, and the appointment of
" the governor with advice of council March 4, 1803.
I have
'"made a re-examination of the claims of the settlers in township
'' No. 2."--'" and after a due examination find the following per,( sons whose names are under written, properly entitled to their
"respective lots, and have entered their several names on the
~- plan and survey made by :\fr. Ephraim Ballard agreeably to
•' the abovcsaid resolve, and have given a certificate containing
•· the number and c:!escription, to each of them, of his lot, as <li•· rected by the above resolv c."-Hcre followed a list of the settlers, and among them that of Abel I-lardy for lot numbered fif
1

teen, which is the land demanded.
The tenant then proved by Col. Dutton that in 1803, he was
employed by Gen. Knox to appear before Mr. Towne and op-
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pose the claims of the settlers,-that in doing this he governed
himself by the resolve of .March 3, 1803,-that he collected opposfng proof and laid it before the commissioner,-and that Gen.
Knox paid him for his services.
The tenant deduced his own title by deed of quitclaim from
Hardy to one Varnum, February g;, 1806, and a release from
Varnum to himself in the same year ;-and he shewed a deed
dated .March 3, 1807, from the agents of the Commonwealth to
Hardy, conveying the demandeu premises; which deed was
procured, and the consideration-money paid, by the tenant himself.
The demandant objected to the admission of the resolve of
1803, the report of Mr. Towne, and the testimony of Mr. Dutton; but the presiding Judge overruled the objection.
The demandant then offered to prove that at the time of the
passage of the l'esolve of February 23, 1798, and at the execu ..
tion of the deed to Gen. Knox, the lot demanded had not been
run out, nor occupied, nor improved, nor settled, by any person ;--but this the presiding Judge refused, and instru,cted the
jury that if they believed that Gen. Knox assented to the resolve of March 3, 1803, and the mode therein provided for ascertaining the lots settled and occupied in the township, the
return made by Mr. Towne was conclusive evidence that the lot
demanded was settled and occupied, and the tenant would
therefore be entitled to their verdict. And they accordingly
returned a verdict for the tenant, which was taken subject to
the opinion of the whole Court upon the correctness of the
Judge's direction to the jury, and upon the admissibility of the
testimony rejected.

r

R. Williams, for ihe demandant.

By the deed to Gen. Knox, he became seised of all the lands
not in fact occupied at that time by any actual settler ; and they remained his until regularly conveyed by him, in some of the modes
appointed by the general laws. This he has never done, except
to the demandant. If the lot demanded was not occupied by
Hardy at the time of the execution of Knox's deed, then it became Knox's land, over which the Commonwealth could retain
no control, and whkh it could not affect by any subsequent reTOL. H•
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~olves. It reserved to itself the manner ~f quiefrng settlers, bnf
not the 11·ght of declari1tg who were such. Tbe question of ac ..
ti1al occupancy, and the proceedings of Mr. Towne were matters-en pais; and the a bscnce or presence of Gen. Kno:x could he of
no more effect than if he, being told that Hardy was the occupant ·
of the lot, had verbally but erroneousl_y admitted it to be true •.
It might shew that he was misinformed of a fact,-but could
not operate to alienate land which ,vas once his own ..

McGaw, for the tenant, contended that the power of quieting
the settlers being reserved to the General Court hy the resolve'
of Feoruary 2·3, 1798', and the tesolve of March S, 18'03 being
only a further provision for the attainment of the same object;
the appearance of Gen. Kno:i.; before the commissioner under
this latter resolve was in law a submission to his jurisdiction
and authority to ascertain wbo were in fact settlers, within the
meaning of the original resolve; and the rrport of the commis-sioner upon the matter thus submi~ted to him was conclusive
evidence of the facts reported.
MELLEN

C. J. delivered the opinion of the Court.

We have no doubt that the fee of a1l the lands described in
the deed of Jitly 20, 1799, passed to Knox and others, except-ing the lots occupied by any settter on the tract, not exceeding
one hundred acres to each settler, as specified in the resolve ot
February 2:1, 1 798. The fee of su.ch lots remained in the Commonwealth, so that the settlers thereon might afterwards "be
,, quietE'd in their settlements in such manner as the General
" Court" should "direct." The tenant claims under .11.bel Hardy, and under a deed made to him by the agents of the Com~·
monwealth, .March 3, 1807, on the ground of his having been in
the occupancy of the demanded premises as a settler, according
to the language and intent of the resolve before mentioned. If
!mch was his occupancy and character, the deed of the agents to
him was effectual, his title is good, and the verdict must stand.
The commissioner appointed under the resolve of .March 3,
1803, pursued it:- dir'ections,--notified Gen. Knox who appeared
by his attorney at the time nnd place appointed, and by witnesses and arguments op1Josed the claims of the settlers ;-afteir
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a full hearing he made return of his proceedings and of the
names of those persons who were entitled to their respective
lots,-and among -others the name of Hardy, who, in virtue of
this decision and return of the commissioner, received the deed
from the agents under which the tenant now claims, and on
l\ hich he places his defence.
It is contended by the counsel
for the dem!rndant, that the legislaturP, in the resolve of February 23, 1798, only reserved to themselves the right of prescribing the manner in which settlers should be" quieted in their settlements,"-but not the right of deciding themselves, or by any
agents of the Commonwealth, who were £n fact settlers within the
meaning of that resolve ;-and that of course '!.he proceedings
under the resolve of A.larch 3, 1303. were never binding on Gen.
Knox or the demandant, and therefore parol proof ought to
have been admitted to shew that Hardy nt'ver occupied that lot
as a settler, according the resolve of February 23, l 798.-But
in the 'first place there are strong reasons for believing that
Gen. Knox solicited or consented to the passing of the resolve
of March 3, 1803. The preamble states that a for·mer survey
had been made ex parte, because notice of such survey "un" fortunately was not received by said Knox," and that some irregularities ·were suggested to have taken place "'in the course of
,~ said bvsiness."-In the next place it would seem that the commissioner would have had nothing to decide, unless the claims
of the occupants were proper subjects for his consideration
and decision. In deciding on their claims he must ncc<:'ssarily
decide who were settlers occupying, and who were not. He had
nothing to do with the price of the lands ;-that had been previously settled by Ballard. The provisions of the resolve of
J 803 may thus serve to aid us in the construction of that of
1798. But even if there ha<l been no rebervation in the resolve of 1798, still, when Knox appeared by his attorney before the commissioner, governing himself by the resolve of 1803,
urging his own claims, and contesting those of the settlers,-it
is too late for him, or those claiming under him, to object to
the decision of this equitable jurisdiction. The whole conduct
of Knox carries proof of an acquiescence in such decision, ai
it does not appear that he eyer after contested the facts on
which the decision was founded, or objected to the ~iving of a
7
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deed by the agent. The l~rnguage of the last resolve is positive that the certificate of the commissioner should be considered
as ci,idence of the settler's title, aad entitle him to a deed, on pay~
ment of the estimated value; which dec<l he has received, and,,
as we must presume, in virtue of such certificate. No other
tl'ibunal ,vas contemplated, or ought, in such case, to assume
jurisdiction. We think the opinion and instructions of the
Judge to the jury were correct, and accordingly there must be

.Judgment on the verdict.
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UPTON & AL, v. GRAY.

If an agent purchase goods on his own credit, without disclosing his principal,
to whose use, however, the goods are in fact applied,-the principal, bein:
afterwards discovered, is liable to the seller for the price of the goods.

IN assumpsit for goods sold, it was proved that the goods were
delivered to one Lakeman of Castine, who was the authorized
agent of the defendant, a ci~izen of Boston, and who was empowered by the defendant to make all contracts on his account
relating to his estates in this county ;-that the goods were for
the defendant's use, and were applied in making improvements on his said estates ;--and that all the goods, except a few
articles to a small amount, were charged in the plaintiff's books
to Lakeman. There was no proof that Lakeman mentioned any
thing to the plaintiffs, at the time of receiving any of the goods,
as to the capacity in which he was acting ;-but it was proved
to he a matter of public notoriety that he was the general agent
of the defendant ;-that it had been usual for traders and others to charge goods to him, under similar circumstances, till he
requested them to do otherwise ;-an<l that he had not charged
the goods to Gray.
Upon this evidence a verdict was taken for the plaintiff, for
the whole amount of his demand, subject to be amended or 5et
aside according to the opinion of the Court upon the foregoing
facts in the case.
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Orr, for the defendant, contended that the agent havmg con ..
cealed himself and purchased the goods as principal, the Cl'edit
was given to h-im, and he alone is responsible. No injustice is
hereby done to the creditor, since he is only confined to the
remedy he originally chose, and seeks his money where he
gave the credit. If it were not so, a faithless agent, who had
been furnished with funds, might enibezzle them and run his
principal in debt with impunity •

.fl.bbot, for the plaintiffs, replied that it made no difference
whether they knew the character of the agent at the time of
5a]e or not. If the principal is not disclosed when the goods
are delivered, yet h(' is liable as soon as he is known; and this
remedy is in no manner affected by the concurrent liability of the
agent to whom the eredit was originally given. The law of
this case rests on the same basis with that which governs the liability of dormant parners, 1 Comyn on Contr. 248. Owen -v.
Gooch, 2 Esp. b67.
MELLEN

C. J. delivered the opinion of the Court.

The only question is whether the plaintiffs are entitled to re ..
tain their verdict for the amount of that part of the goods which
were charged to Lakeman at the time they were de.livered to
him.--It does not appear that at that t-ime Lakeman stated to the
plaintiffs in what capacity he was acting, nor that they knew
him to he the authorized agent of Gra.'l/, though such agency
was a matter of public notoriety :;--and in the present case we
apprehend that these circumstances are not material. The
goods when received by Lakeman were all applied to the defendant's use. If the plaintiffs knew him to be the defendant's
agent, and dealt with him as such, it seems to be of little consequence whether the charge was made against the agent or the
principal. If they did not know it, there seems to be no inconsistency in making their claim on the defendant, having discovered, since the delivery of the goods, that he was liable in
consequence of his having constituted Lakeman his general
agent. Suppose that the plaintiffs had ascertained, since the
sale, that Gray at that time was a dormant partner of Lakeman;
they could surely, in such case:, have maintained an action
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against them both as partners ;-and yet the charges in the
plaintiffs' books would not correspond with the allegations in
their writ, and would seem to negative the idea that credit was
given to any one but Lakeman. Still that circumstance would
not prejudice their right of action against the newly discovered
copartnership ;-nor does it impair their rights in this action
against Gmy alone; as it now is apparent that Lakeman was authorized to bind him as his principal. Lakeman considered
himself as contracting in that capacity, because, it is proved,
he never charged the goods over to Gray.
The opinion and reasonicg of the Court in Williams ~ al. v.
Mitchell, 17 .Nlass. 98 and the principle of that decision, ha\·e
a direct bearing on the present case ; and the same train of
reasoning which led the Court in that case to the opinion they
formed, lead u~ to overrule the motion for a new trial.
Judgment on tlie verdict.

HUSE v. MERRIAM &

AL.

1f in the assessment of a tax, the assessors exceed the sum voted to be raised
and five per cent. thereon, though the excess be of a few cents only, the
whole is void ; and the assessors are liable in trespass to the party whose
goods have been distrained for the tax.

,n

Tms was an action of trespass
et armis for taking a\tay
the plaintiff's horse, and it came up to this Court by exceptions
filed pursuant to the statute. The defen,dants justified as assessors of Belfast, proceeding in the discharge of their duty to
assess a sum of money voted by the inhabitants of one of the
school districts in that town for the erection of a school house ;
the particulars of which, and the issuing of their warrant to the
collector who distrained the horse for non-payment of the tax,
were set forth in the brief statement filed in the case. To the
regularity of these proceedings various objections were taken,
among which was this,-that the sum assessed exceeded the
amount voted and five per cent. thereon, by the sum of eighty-.
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seven cents; the sum voted being two hundrc:<l and fifteen do}..
lars, and the amount of the whole assessment being two hun,;\
dred and twenty-six dollars and sixty-two cents.
Crosby, for the defendants, resisted this objection on the
ground of the smallness of the excess ;-and he insisted that if
the maxim de minimi~ non curat lex meant any thing, it ought to
be received to protect assessors when, in the honest discharge
of their duty, they unintentionally exceeded the strict legal
limit, by so small a trifle. He :;aid that this case differed from
Libby v. Burnham, 15 Mass. 144 . where the overlaying was large
and was deliberately made; and contended that assessors, for
an inadvertent mistake in a matter within their jurisdiction;
were not liable as mere trespassers. Dillingham v. Snow, 5
Nass. 558.
Johnson, on the,_other side; was stopped by the Court; whose
opinion was afterwards delivered by
C. J. This case comes before us on exceptions
to the opinion and direction of the Court of Common Pleas.That Court decided that the asscssmer,,t, under which the defendants attempted to justify the act complained of by the plaintiff
as a trespass, was illegal and void, because they were author..
ized by the vote of the town of Belfast to assess only the sum
of 8215; and yet did in fact a~sess $226,62-being $11,62
more than the sum voted; and that, though by statute assessors
may add to the sum voted five per cent. on its amount and le ..
gally assess the whole, yet in the present case they assessed on
the sum voted 87 cents over and above the five per cent.--To
this opinion exception was taken.-It is contended that this sum
of 87 cents is such a trifle as to fall within the range of the
maxim de minimis non curat lex ;-but if not, that still thi~ small
excess docs not vitiate the asses~1ment~-The maxim is so vague
in itself as to form a very unceirtain ground of proceeding or
judging ; and it may be almost as difficult to apply it as a rule
in pecuniary concerns, as to the interest which a witness has in
the event of a cause ;-and in such a case it cannot apply .-11.ny
interest excludes him.
In Bo,~den v. .Moore adm',;-c. 5 .Mass.
MELLEN
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365. this subject was under consideration.-.Porty-one cents were
not considered a trifle.-The Chief .fostice observed that "'frac~
" tions, not to be expressed in the legal money of account, are
•'' trifles and m~y be rejected."
The only question then is whether the assess merit oft his une
~uthorised excess vitiates the assessment? The case of Dilh'ngp
hamv. Snow, 5 .Mas,q. 547. is different from this.-There some
ratea hie pi;opcrty \vas omitted which should !1ave been contain.:
€d in the list of valuations, by which each assessment wris in~
d~eased beyonJ i'ts <lue proportion; but no more was_ assessed
than hy law the assessors had authority to assess. The case
was completely within their jurisdiction~ an<l the Court in giv.:
ing their opinion expressly recognize and sta tc this distinction.
Neither the case of Colni1tn f al. v. Anderson, 10 Mass. 105.
similar to this. The assessments then under c011sideh,t!on were
rnade before the stall.He was enacted authorizing overlayings of
.; per cent., and at a tirrie when ovcrb.yings to any rcasona b1e
:a.mount were usual, were <leemed proper, and ,:1cre acquiesced
in; but even in that case Sewall J. in giving the opinion of the
Court, says, '' The overlaying~ if an irregulatity, will not ·vacate
:, the warrant to the collector or constable,: he is justifiPd .by the
'' warrant, nnd the rc1i1edy where ah injury is sustained, is
~t against the assessoh,"-the very remedy resorted to in this
case. In Libby v. Burnhw11, 15 .Mass. 144. it was expressly decided that " the assessing more than five per cent. above the sums
,•. voted by the towh to be raised, makes the assessment illegal
'' and void."-The same point was also decided by this Court
in the case cif Elwell v. Shaw, 1 Greenl. 339.-Althoogh the
ixcess iri the case before us is: very small, it mc1kes the assess.;
ment void.-If the litie which the legislature has establishe<l be
<lnce passed, we know of no boundary to the discretion of as;;
iessors~-Accordingly the exception is overruled and
Judgrnent affirmd,:
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STUBBS v•• PAGE.
The covenant usua11y inserted in a collector's deed-'' thal the taxes aforesairl
H were assessed and published and notice of the intended sale of the sairl landa
'' given according to law,"-is a stipulation not only that the taxes were in
fact assessed, but that the assessment was legally made.
lVhere a deed conveys no seisin, in l:'i.w or fact, the measure of damages is the'
consideration-money a-nd interest thereon.

IN an action upon the covenants in a deed in which the dem
fendant,
his capacity of coUector of taxes for the town of
Frankfort, undertook to convey to the plaintiff the lands of certain delinque~t non-resident ovn1ers,-the plaintiff in _his dec1a
ration alleged that the defendant therein covenanted "that the
'"taxes for which said land was sold were assessed and pub" lished and notice of the intended sale of said lands given ac" cording to ]aw, and that in all respects he the said Page had
'' observe<l the directions of ]aw, and that he had good right
,~ and foll power to sell and convey the premises to the plaintiff
"to hold as aforesaid ;":._and in his averment the plaintiff negatived the words of these covenants, and allt>ged that by rca~
son of th~ illegality of said as::.-essment he had been evicted of
the lands by the original proprietors in an action commenced
::igainst him, in which the deman<lants recovered, and he had
been compelled ro pay a large sum in costs, besides the monies·
expendrd in his own defence i·n attempting to establish the le~
gality of the assessment of said taxes, &c.
The covenants in the deed, were in these words,-" tlrn t the
"taxes aforesaid were assessed and pubfo3hed and notice_ of
"the intended sale of the said ]ands given according to law,,
'' and that in all respects I have observed the direction of the
"law, zvhereby I have good right and full power to sell and con" vey the premises/' &c.-Whereupon the defendant pleaded
in bar that the assessors of the town of Frankfort "did assess
'- said non--resident proprietors' land named in said deed, in the
"sum of thirteen dollars,- an<l did publish and commit said as" sessment to the said Page with their warrant for collection ;''and that he duly advertised and posted the same, &c. [special~-ly setting forth all his proceedings] whereby he had good

rn
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right, &c.
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To •this plea the plaintiff demurred in law, assigning, among
other causes, that the defendant in his plea "only says that the
" assessors did assess the non-resident proprietors' land named
~' in said deed, and did publish and commit said assessment to
"the said Page, without averring in said plea that they did le" gally assess said lands," &c.
Hereupon the principal question was-whether the mllector,
by the words of the deed, had stipulated for the legality of the
~ssessment by virtue of which he had sold the lands ?

Crosby, for the defendant, said that the rule of fortius contra
proferentem was a rule only of necessity,-and not to be re . .
sorted to where the intent of the parties can be fairly collected
from the deed· itself. Here, the language of the deed being
susceptible of two constructions, it ought to receive that inter~
pretation which best accords with the obligations imposed on the
defendant, by law, at the time of making the deed. Now he
was at that time in the regular discharge of his office of col ..
lector of taxes. It was no part of his duty to covenant that
the assessors ha<l done theirs. He had no means of investigating their doings. It was enough for him to know that he had
a tax-bill purporting to be a legal assessment, committed to him
by a legal wa,rrant, under the hands and seals of persons duly
chosen, and authorized to issue such a precept,-and that in
his own official acts he had obeyed the commands of the law,_
Of course he can be understood to stipulate for no more. Had
the terms of this deed been the subject of personal conference
between the parties, and the defendant been interrogated re~
spec ting the legality of the assessment, he would undoubtedly
have replied tha.t the plaintiff's means of judging on thi_s point
were equal to his own. This construction relieves a public
officer from unreasonable hardship ;-and it operates with no.
unreasonable seve~ity on the vigilant landhol<ler, since he nrny
always seek his remedy against the· assessors themselves, for
any injury sustained by their misconduct. Sumner v. Williams,.
3 Mass. 214. 1 Saund •. 59. n. 1. 2 Bos.~ Pul•. 13. 2 Saund,.
! 7G. n. 6. Shep. Touchst. 163._

Wilson, fo1~ the piaintiffo,
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C. J. delivered the opinion of the Court, as follows~

'The question in this case is presented to us by a special de~·
rnurrer to the pleas in bar.--The action is covez:i::rnt broken 1
founded on certain covennnts in the defendant's deed.- -That'
which ihe plaintiff relies upon is in these words,-" and I do·
"covemrnt with the sai<l Stubbs, his heirs and as~igns, that the·
'~ taxes afm~esaid were assessed ~rnd published and notice
,,, of the intended sale of the said lands given according to law."~
The defendant after craving oyer of the deed, pleads to the
breach nssigne<l touching the assessment and publishing of said
taxes as follows, VIZ. "that the assessors of said town of Frank~
'• fort did assess said non~residcnt proprietors' land named in
'~ said eked in the sum of SI 3,-and <lid publish and commit
'~ said assessment," &c.-To this plea there is a demurrer and
one cause as_;;igne<l is that it does not state that the assessors did
legally assess 1 &c~--lt does not serm necessary for us to notice
any of the other pleas, or any the causes of demurrer.-The
~ounsel for the defendant contends that his plea is good-, because
il is as broad as the co1.>enant, though not as broad as the language
of the breach as assigited ;--and as the deed is by the pleadfogs become a part of the recor<l, the reasoning of the counsel:
is correct, provided his construction of the covenant in question
be correct.--1V:e are thus carri-ed back to the covenant before.'
quoted ; :1rid the true construction of it must decide the action;
because the <leclaration states that the original proprietors of
the land have recovered it from the plaintiff; on account of the
ill~gality in the assessment of sai<l taxes and in the proceedings·
of the defendant, the collector; and none of these facts have
been denied.
The argument of the defendant's counsel is that the conclud~
ing words of the covenant, '' according to law," ought not to be
~onsidered as having any connection with or reference ·to the
aesessment, but only to the legality (?f the notice of the intendedsale.-The counsel for the plaint.iff contends that they must b~
applied to all that precedes in the same sentence, in the same
Wanner as the wor<l "covenant':' in the beginning of the sen~:tence must necessarily he considered as applicable to the··
who1e.-The arrangement is such and the language is so ex.,·
,.?ress,. that WC do not feel ourselv~s warranted in ~iviug to

of
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covrnnnt the limited construction which is contended for by the
defendant.- He was under no obligation to enter into such a
covenant, hut still he has done it; and he must abide the consequences of his own contract.-It is not the duty of a Court
to explain riway the plain ldnguage of parties! or defeat their
expressed intentions l)y refined distinctions ;--b1,1t to give a
natural construction, presuming that such. was expected when
the deed was written.-:-Besides, we are bound to suppose that
all the words of the deed W~l'e inserted for some purpose ; and
for what purpose was the assessment mentioned in the sentence,
unless to be embraced in the covenant i-Was it for mere information t9 the plaintiff? Was it a s.tatement of a simple truism,
about ·which no one would ever doubt? The words of a cove~
uant should be construed with reference to the object and design of all covenants; which it is well known are entered into
for the ptJrpose of conveying some benefiC'ial rights to the covcnantee-W e are therefore satisfied that according to the true
construction of the covenant in question it must embrace the
assessment, as well as the publishing of the taxes and the legality
of the rtotice of the inteDded sale; and of course the plain~
tiff is entitled to recoyer.-As to. the question of damages, the
rule is well settled.-Where nothing passes by the deed ; no.
seisin in law or fact;. the purchaser is entitled to recover the
consideration, and interest, and nothing more.-In the case be~
fore us, the collector not being seized himself, and his deed being void as a conveyance, it passed nQ estate whatever; it gave
no seisin or possession to the plaintiff. Of com·se he could not
b.e evicted of an estate which he never had; and therefore the
expenses incurred by him in defending the act,on ·brought by
the proprietors, cannot be allowed by way of damages. He
~hould not have entered and exposed himself to a suit. See
~ .l~fass. Bickford v. Page, 455.; and Cushman v. Blanchari/).
~nlei p, ~66 • ., an<l the cases there· cited.
1
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RYAN l': WATSON, S:a:ERIFF, &c'.

.A !ttrrender of the principal debtor, to the officer liolding the writ of executior•
· against him, is a discharge of the bail-bond.
·
.A special demurrer to a plea because it. i-: double and argumentative, is fatally
defective unless it state particularlr wherein these defects consist.

Tms was an action of the case against the late sheriff of thi&
eounty for the neglect of one of his dep11ties in not delivering
over to the plaintiff, upon demand~ the bail-bond by him taken
in a suit in favour of the present: plaintiff,-and in not returning
the bon<l to the clerk's office wi;'.hin a year from the rendit.ior~
of the final judgment.
There were divers pleas in bar of the action ;-the substance
of which was-that within a y;"'ar· from the rendition of the
judgment, and before the bail-bond was demanded, the original
debtor-I-surrendered himself,-2-was surrendered by his
bail-to the defendant, who had in his hands the writ of execution which was issued on the judgment; and that the defend"'.
ant was ready to have committed him; but was directed by
the creditor's attorney not to commit him~. but to suffer him to.

depart.
To these pleas the plaintiff demurred, ~ssigning for cause--lst, that the defendant had not alleged that the debtor was ever.
taken in c.xecut-ion in discharge of his bail,-2d, nor that his bail
had him in custody, ready to be delivered up, at all times withi~
a '!Jl'ar from the rendition of final[ judgment,-nor that he was.
surrendered in open Court before judgment ;-and 3d, that the
pleas were,~ double, argumentative, uncertain,'' &c.

Wilson, in support of the d~murrer.

The sheriff is not disa,
charged by any thing set forth in the pleas, unless the same
matter would be a good defence in an action against the bail.
Bnt a surrender of the principal to the sheriff is not sufficient to
discharge the bail, unless the debtor be taken in execution •.
Walker v. Haskell, 11 .JJ:foss. 181. Stei'ens v. Bigelow, 12 Mass.
434. The obligation· on the bail that the debtor shall be found
at all times ·within the year, results from a consideration of the
statu!c and the bond, taken together; for the whole subject b~~
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ing regulated by the statute, its provisions must be regarded as
forming a part of the contract of bail in all cases~ The plea
therefore is bad, unless it shew that at all times within the year
the debtor might be found and arrested. The creditor has a
right to his lien on the body <luting that period, that he may
choose his own time for making the arrest, with reforence td
the greatest probability of the debtor's redeeming himself by
payment of the debt ;-and if at any time within the year he
is not to be found, the bond is forfeit. That may have been
the propitious moment to secure the debt by an arrest. Ctesar
v. Bradford, 13 Mass. 169. Simmons v. Bradford, 15 Mass. 82.:
4 Bae. Abr. 464.

Crosby, for defendant. The bail bond became a nullity by
the surrender of the debtor. The condition was that he should
abide the final judgment, and should not avoid. This he has
performed, by surrendering himself to the sheriff, who had the
writ of execution again~t him. It ,vas enough if he was ready
to be takrn; for this was giving to the creditor the whole bene..
fit of the pledge. Champion -v. Noyes, 2 .Mass. 481. The provisions of the statute for a surrender in open Court after scire
facias brought, are merely for the further relief of the bail; but
do not affect the principle that a surrender in pais is a discharge
at common law. 3 Bl. Com. ~90. Rice v. Carne~, 8 Mass. 490.
MELLEN

C. J. delivered the opinion of the Court as follows:

It seems to have been conceded in argument, that if the facts
in this case, would furnish a good defence in a suit against the
bail, they will be a good bar to this action ; because, if the bail
were in law completely discharged, before the bail bond was
even demanded of Waters, then, as it was a dead letter, it was
of no value and could be of na use to the plaintiff; and therefore its non .. delivery could not be any possible injury to
him. In the case of Champion v. Noyes, 2 Mass. 481.-a leading
case on the subject of bail-Parsons, C. J. says,-" After the
'' writ is reti1rned, and before final judgment, the lJail may sur"' render the princip·al to the court in which the suit is pending,
"and be discharged." By the provisions of our statute respecting bail 18:tl, ch. 62. the bail at any time before judgment is rn~ ·
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tered against them on the sci re facias may surrender the princi~
pal in Court, paying the costs of the scire facias. In the case
above cited the Chief Justice furthn states,-" If after issuing
"the execution, and before the return, the bai] surrender the
"prindpal to the sheriff holding the execution, the bond is saved
'' at law, anJ the sheriff is obliged to commit him ,in ex:ecution."
In Rice v. Carnes, 8 Mass. 490. the Coul't in delivering their opin~
ion say, 44 If execution is sued out; the bail rnay surrender the
"principal to the qficcr havirtg charge of it ; or he may wait the
,; return of the sc-ire Jacias, and then make the surrender in
". Court~" In both the foregoing case:i, the Court speak of the
three several modes of discharge as equally effectual. The
case of Walker v. Haskell, 11 J~foss. 181. has been cited and relied on by the pl~intiff's counsel as opposing the principles of
Champion v. Noyes and Rice v. Carnes. We have not heen able
to draw the same conclusions from it which the counsel has
,irawn. The only point settled is, that the creditor's assurance
to the officer holding his execution against his del)tor, that he
would take no advantage of him, if he would do the best he
tould, was a good defellce to an action brought by the creditor against the officer for not arresting the debtor. There certainly is some obscurity in the case as it stands; for though
it appears that the bail had surrendered the principal to Walker,
the officer holding the execution against Glidden, JE;t the Chief
Justice, in reasoning upon the facts, seems to proceed on the idea
·that the bail continued ~i::ible. It may perhaps be explained by
the circumstance, that though the fact of the surrender to Walker
was contained, among a vast many others, in the bill of exceptions, yet the exceptions were taken to certain directions of the
Judge to the jury, not one of which had any relation to the surrender or the legal effect of it; and, of course that subject was
not judicia1iy brought before the Court. The only question to
which their attention seems to have been dfrected was, whether the plaintiff could charge the officer with official neglect, and
recover damages against him, after the liberal discretion he had.
allowed him and the assurance he had given him ; and these·
facts ,voulcl have been equally important to Walker in such an
action, whether the bail had been discharged or not. At any
rate~ we do not consider this last case as wcakenin~ the author~
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ity of the two former; and accordingly are satisfied that the
facts stated in the pleas in bar, if correctly pleaded, furnish a.
good defence. As to the causes of demurrer, we would observe;;
that the view we have taken of this case, shews the first cause
to be of no importance. The second seems to be of the same
character, if truly assigned; of which there is much question 1
because the second plea states that the bail of the original debtm'
tlcli-cered up and ·sHrrendered him to the said Watson; which
averment certainly contains an affirmation of his being in the
custody of the bail at the time of so deli1v·eri:-ig him up; and as
we are of opinion that a sun·ender of the principal to the sher.:.
iff holding the execution is a discharge of the bail, he need not
be ready at a 11 times after, within the year to surrender him"
The third cause is not well assigned. The first and second
pleas confess the demand ~f the brtil bond as alleged (and th,is and
the non-delivery of it constituted the gist of the plaintiff's aP
tion) and then avoids the <lemand made upon him by disclosing
certain new facts anterior to such demand and refusal. The
special demurrer is also fatally defective in not pointing out mi-'
,ndely where1'n the plea~ are double and argumentative, if they are
so. On the \vbole we are satisfied that the action cunnot br\
maintained.
I'lcn'I in bor adjudged tWf/frient,
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ALLEY v. CARLISLE.
On ar1 appeal from a judgment of the Court of Common Pleas upon an issue of
law, single costs only are recoverable ; such issues not being within the provisions of Stat. 182.2, ch. 193, sec. 4.

IN an action upon contract, in which the ad damnum was laid
at two hund1·ed dollars, the defendant,. in the Court below, demurred generally to the declaration; which being adjudged
good, he appealed to this Court, but did not enter his appeal.
And the plaintiff having obtained an affirmation of the judgment, upon his complaint here, now moved for the taxation of
double costs against the defendant, under Stat. I $22, ch. 193 2
sec. 4.
But THE CouRT refused the motion. They said that the
fourth section of the statute must be considered as relating only to the amount of damages, upon issues of fact. - lf the defendant will put that question a second time to the jury without
success, he shall pay double the whole cost.s accruing after the
appeal, in addition to the costs in the Court below. But the
,<:e-centh section, regarding only the more genera.I question whether the plaintifl' has any right to recover at all, seems to leave
the parties to their appeal from a judgment rendered upon an
issue of law, unaffected by the provisions of the fourth section,

and une:nbarraiised by any other peril than the general chance,
of losini the causeQ
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STOWELL v. PIKE &

ALii,

If the mortgagor ofland, being in possession, cut down and carry away timber~
trees growing thereon, he is liable to the mortgagee, in an action of trespass
quare clausum fregit, for their value.
If a lot of wild land be purchased, and mortgaged to secure payment of the
purchase-money, qu£re whether a general usage and custom in the country
for the purchaser in such cases to fell the trees and clear the land, may be
considered as amounting to a license from the mortgagee so to do ?

IN an

action of trespass quare clausum fregit, the case was
thus :-The plaintiff, by his deed dated September 15, 1819,
bargained and sold the close described in the writ, to one Bickford, in fee, taking from Bickford at the same time a mortgage
of the same land to secure the payment of the purchase-money,
for which Bickford also gave his notes of hand to the plaintiff,
amounting to three hundred and thirty dollars, payable at different periods in the course of two years aud a halt~ with interest. In the course of the spring following Bickford paid his
first instalment ;-and in December 1820 he sold all the timber
then standing on the premises, to the value of two hundred and
thirty dollars, to the defendant Pike and others, who, with the
other defendants in their employment, without license from the
plaintiff cut it down and converted it to their own use ;-for·
which cutting this act.ion was brought. Bickford continued in
possession of the premises from the date of his deed till after
the cutting of the timber, when the plaintiff entered upon him,

Stowell

1:.

Pike & als.

for condition broken ; the residue of the purchase~money being
still due,
Upon these facts the parties submitted the cau.se to the dccis~
ion of the Court, the defendants waiving any objection to the
form of action.

L. Whitman for the defendants.
This case is distinguishable from Smith v. Gooclwin, deC',ided
lately in Cumberland [ante, p. 173.J in tbe circumstance of Bick-:
ford's hcing in possession of the premises at the time of the
·supposed trespass, and in his having paid nll t.he purchase-money
then due. The decisions in Jrlassachusetts arc against 8ny action in favour of the morlga;cc for an injury to the. mortgagee,
pre111ises while in the possession of the mortgagor, and so sit~
uated as to render it doubtful whether the mortgagee will c1aim
to hold the land or rely on his personal security. Hritch v.
Dwight lt· al. 17 JJ:Jass. 289,
1n this country the mortg:i.gor, under circums1r.nccs like the
present, must from the usage of the country, even where no ex-..
vress agreement is provc~d, be considered as having license from
the mortg:1gce to do the acts for which these defendants arc
sued. Here the deed and mortgage were of even date,-the
land \\'as what is termed a wild lot,-anJ the acts done by the
dcfrndants were such only as are ncces~ary to reduce any similar lot to a state of cultivation and productiveness. It must
lrnve been known by th~ plaintiff that such was the course to.
be adopted, else no motive can be assigne<l for the purchase.,
Such has be(3n the well known and undeviating usage, from the
:first settlement of this country, respecting lands thus purchased,._
and it ought not to be disturbed upon light grounds. It is a
reasonable practice, favourable to agriculture, and deserving on,
the sccre of public policy, of aU the encouragement which
Courts of justice can give.

Greenleaf and Lincoln, for the plaintiff.
The action is substantially by the mortgagee against the
µ:iortgagor, for stripping the land of its timber. The trees were
.fxtures, and ther<rfore not rernovea ble by the mortgagor ;-ancl
t-his whether erected by him or not. Etwes v•.Maw, 3 East. ;3·s,~
fiJ(71i.zth v. Goo<bpin, arite p._ qa.,
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To the ohjection drawn from the general practice 1!1 these
cases, and from public policy)-it is answered-I. This was
put a clearing v.p of the lot, for the purpose of agriculture, but a
sale of all the t1:mber then standing on it,-and so is not the case
supposed.-2. Whatever may be the rule of equity or good
policy, the mortgagor is not brought within its principle, because
he never applied to the discharge of his debt due for the land,
any part of the money obtained by the sale of the timber.
Further, the indulgence here claimed amounts to a license, which
is expressly negatived in the c:u;e stated. The mischiefs anticipated by the defendants may always be avoided in practice,
by pleading a license, and relying for proof on the general
U5age, which the jury will determine.
MELLEN

C. J. delivered the opinion of the Court as follows :

lf .fl.. mortgage lands to B. in fee, the legal estate is considerec!
to be in B. as between him and .!1.. and those claiming under
,fl :-but as to all the world but B., J1. is considered as seised of
the legal estate, apd so may convey to C. subject, however, to
the mortgage. Blaney -v. Bearce, ante, p. 132. For this reason
B. may maintain trespass against .fl.. and those claiming under
him, because A's possession is in submission to B's title, and is
in fact the possession of B. In Newhall v. Wright, 3 .Mass.
l 38. Parsons, C. J. delivering the opinion of the Court, says•• It is very clear that when a man, seised of lands in fee, shall
'' mortgage them, if there be no agreement that the mortgagor
4• shall retain the possession, the mortgagee may enter imme" <liately-put the mortgagor out of possession, and receive
~, the profits ; and if the mortgagor refuses to quit the posses•
" sion, the mortgagee may consider him as a trespasser, and may
" maintain an action of trespass against him, or he may in a writ
" of entry recover against him as a disseisor." There is nothing then in the relation between mortgagor and mortgagee, inconsistent with the nature of an action of trespass by the latter
against the former ;--and surely a mortgagor, or one claiming
under him, is not less liable for an injury to the mortgagee by
cutting down and carrying away timber and wood from the pre
:niises, than be would be by merely withholding the possession,
:;1nd receiving the rents and pro.fits to his own use. Union Bank i·,
0

,
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Emerson, 15 .lJ!Iass. 159. Bro. Tr. 55, 362. 5 Rep. 13. Cro.
Eliz. 784. '\,Ve need not however rely on these cases, or decide on the form of action, as the parties have waived all objections to form, if any exist. But on these principles we decided the case of Smith v. Goodwin, cited for the plaintiff; and
-0n the same principles we think the action maintainable, unless
the alleged usage and general understanding with respect to felling trees and clearing wild lands though mortgagPd to secure
payment of the purchase-money should be considered as preventing the application of those principles to a case like the -present.
It was urged by the defendant's counsel that such usage and
general tacit understanding are equal to a license from the
mortgagee to the mortgr1gor or his assignee, to do the acts which
are charged in this action as a trespass. The facts in the case
do not present this question. l'Ve have no means of knowing
whether any such usage and general understanding exist. The
argument of the counsel therefore cannot avail, as it does not
apply. If such usage and understanding existed at the time of
the transactiof1s of which we have been speaking, and were considered as amounting to a license, and pleadable as such against
the deed in question, they should have been disclosed in the
form of a special plea, and the question arising thereon left to
the decision of the jury. As the case stands the plaintiff must
have judgment for the value of the timber acd costs, according
to the agreement of the p:=irties.
Note.-In this case

PREBLE

J. gave no opinion •

•
HOW ARD v. WITHAM &

AL.

ln an action on a note of hand given for the price of land conveyed by the
plaintiff to the defendant by deed of release and quitclaim without covenants, it is not a good defence that the plaintiff represented his title to be in
fee-simple, when in truth it was but an es.tate for life or for years ;-nothing
~hort of a total failure of title being in such case a sufficient defence to the
action.

AssuMPSIT upon two promissory notes. From the exceptions
iled in the Cm1rt below it app"ea.red that these notes were given
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for part of the consideration-money mentioned in a certain guitcla£m deed of lands in Brown.field, given by the plaintiff to Nahum Witham one of the defendants. These lands were part of
a tract consisting of divers lots of land which the plaintiff in
the year 1810 purchased by deed of quitclaim from the Rev.
Jacob Rice who was the first settled minister in Brownfield; in
which deed the land was described as "all the ministerial and
"parsonage right of land in Brown.field, it being the land grant" ed by the government of said Commonwealth to the first set" fled minister, I mean all the right I have in consequence of my
" being the first s~ttled minister in said Brownfield." There were
in that town certain lands reserved for the first settled minister,
which were known and designated by the inhabitants as the.
"ministerial lands," and which Mr. Rfre held in fee. The lot
conveyed by the plaintiff to said Nahum, was described in the
deed as "a certain tract or parcel of land lying, &c.-being
t, part of the ministerial land, as will appear by the Rev. Jacob
"Rice's deed to me <lated May 25, 181 o, bounded," &c-Jt was
proved that the plaintiff repeate~Iy called this lot ministerial
land, but sometimes called it parsonage, affirmed that he had a
good title to it, and at the time of sale told the grantee that his
title to it was good, and that he should not convey to him any
land but what he owned. It also appeared that the deed from
Rice to the plaintiff was produced at the time of sale; and that
Nahum W,itham the defendant entered into the land granted to
him by the plaintiff's deed, and had ever since continued in
the undisturbed possession of it.
The defendants offered to prove that there were other lands
in the same town which were reserved for the use of the minister for the time being, and which were known and designated
as the parsonage lands; which Mr. Rice had agreed to relinquish
to the town, but had never executed any deed of conveyance;-and that the pl8intifi~ at the time of making the deed to the defendant and taking the notes declared on, falsely represented
and nffirmed to Nahum Witham the grantee that the· land he
was then conveying to him was p,·:rt. of the hncl designated a,'.i
rnin-islerial, which the plaintiff held in fee, whereas in truth it
was part of the g1cbe or parsonage land, in which the phiintiff
had an estate anlv .during the continuance of Mr. Rice in t hf"
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ministry in that town ;--and that thereupon said Nahum re.;
ceived of the plaintiff his deed of quitclaim to the same, and
gave the notes declared on, for the full value of a title in fee.:
simple to the land.
This evidence the prcsirling Judge in the Court below refus.;
ed to admit; and a verdict bcitng returned for the plaintiff for
the amount of the notes, the defendants filed exceptions pursu.:
ant to the statute.
Bradley and Greenleaf, in suppott of the exceptions, argue<l'
-1st, that the notes were void, being obtained by represen.;.,
tations known by the plaintiff to be false. Sill v. Rood, 1 r, ·
Johns. 230. Taft v. Montague, 14 .Mass. 282. Bliss v. Negus,
8 Mass. 46.-2d. That here was a partial failure of consid.;
eration, the notes being given for the price of an estate in fee 9
when in truth the plaintiff could convey at most but an estate
for life. And the deed formed in itself no part of the consi<lera.:
tion, because, being merely a quitclaim, it contains no covenants
on which a remedy can be had; and so is not within the reason
of Lloyd v. Jewell, 1 Greenl. 352. To this point were cited Fowl"
er v. Shearer, 1 Mass. ~2. Phe~Js v. Decker, 10 :Mass. 279. Sanger v. Cleaveland, ib. 41 7. Upon either of these grounds, it W:JS'
cont.ended, the evidence offered ought not to have been rejected,.
Dana, fot· the plaintiff, adverted to the fact that the gr:::rntcc
Was still in the undisturbed possession and enjoyment of the
land; and contended that he ought not to be placed, by his
quit-claim deed; in any better situation than if it was a warrantee.

deed with the usual covenants. But had his deed been of the
latter description he could have ha<l no action-certainly noth~
ing but nominal damages--so long as he remained in quiet pos-·
session of the land, and so are all the authorities. Perhaps the
grantee here will never be disturbed ;-and if so, it would sure-"
ly be unjust to give him both the land and the purchase-money.
--As to the ::tllegation of fraud, he replied that this \vas negatived by the evidence in the case, especially by the fact thaf.
the plaintiff's own title-deed from .l'rlr. Rice was produced at the
time of the conveyance to the defendant, and was e~pecially
referred to in the latter dec<l.
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C. J. delivered the opinion of the Court at the succeeding term in Cumberland, the action having been continued
nisifor advisement.
The premises described in the deed of the plaintiff were
either what _were called ministerial lands, or in other words
lands of which Mr. Rice had been seised in fee, and had conveyed to the plaintiff; or else parsonage lands, or lands of which
he had been seised in right of the town and by virtue of his
office, and had also conveyed to the plaintiff. It therefore appears that even if a fee simple estate was not conveyed by the
plaintiff's deed, an estate during the continuance of Mr. Rice's
ministry was conveyed ; and we apprehend that on this ground
the defence must fail.-In the case of Fowler -v. Shearer, 1 Mass.
14. the facts were, that Mrs. Fowler undertook to convey her
husband's estate, under a power of attorney from him to her;
hut the deed was so informally executed, that nothing of the
husband's estate passed by it. The next question was, whether
the deed was effectual to convey any estate which she held in
her own right, and which also she undertook to convey by the
same deed ;-but the Court decided that such estate did not
pass, because her husband did not join with her in the deed ..
In that ca5ie Parsons C. J. observed-" If the deed be not vo,ia,
"if any estate of the wife passed to the defendant, the execu" tion of it by the wife may be a svjicient consideration for the
"note to the husband." But as no estate whatever passed by
the deed-neither the estate of the husband nor of the wifethe note which was given for the price of the estate was decided to be destitute of consideration, and void; but it would have
been holden as given on sufficient consideration, and binding, if
any estate had passed by the deed, though much less than was
intended and expected at tlu: time, by the parties to the contract. So also in Greenlu!f -v. Cook, 2 Wheat. 13. which was an
action on a note given by the defendant to the plaintiff for
lands conveyed to him without warrant,y,-the Court decided
that nothing short of a total failure of title could constitute a
good defence to the action. On this ground we decide the
cause, without discussing or deciding the other points which
were taken in the argument. The exceptions are overruled,
and the judgment of the Cm1!'t of Common Pleas is affirmed,
with additional damages and costs.
MELLEN
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HOLDEN v. THE FIRST PARISH IN OTISFIELD.
Where divers persons subscribed to a parish fund, giving each one his separate
note to the treasurer for the amount subscribed, under an agreement that if
any subscriber removed and remained out of town three years his note should
be given up ;-it was held that a subscriber who had thus removed and remained out of town, was entitled not only to receive his note, but to recover back any monies paid in part of the principal sum, subscribed.

Tms was assumpsit upon a special agreement dated October 15;
1814, by which the plaintiff and several other inhabitants of
the first parish in Otisfield bound themselves to assist the parish
by creating a fund "to support a minister of the gospel of the
"congregational denomination and calvinistic doctrine." The
terms of the agreement werc--th~t the interest on the amount
subscribed by each party should be paid annually, so long as
such par~y should continue to reside in Otisfield ;-and that if,
within seven years then next, any subscriber should remove
from that town, and continue to reside in another town for the
space of three years together, the note or notes which he might
give to the parish treasurer for the amount of his subscription
sl10ul<l be given up. 'rhe declaration contained also a count
for money had and received.
It appeared that the plaintiff subscribed two hundred dollars
to the fund, for which sum he gave his promissory note to the
parish treasurer ;-that in the year 1815 he voluntarily paid
one hundred and sixty dollars of the note, by procuring other
persons who were indebted to him to give their notes to the
treasurer for that amount ;-that in March 1818 he removed
from Otisfield, and h~d never returned thither to reside;that after the commencement of this suit he paid a small balance of interest due on the note at the time of his removal,
which the treasurer· received without objection, and without
knowledge of the commencement of this suit ;-that the orig•
foal note, :rnd the notes given in part payment thereof, or the
money, had been duly demanded by the plaintiff ;-and that
the defendants were willing to deliver up the original note, on
receiving the balance of interest aforesaid, but refused to deliver the others or to refund the money paid to them.
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Hereupon a verdict was taken for the plaintiff for the principal sum paid, and interest upon it, subject to th~ opinion of the
whole Court upon the effect of the evidence in the case.

Fessenden, for the defendants.
1. Upon a fair construction of !he contract it was never in•
tended by the pa,rties to give a right of action to recover back
monies paid; but only th:lt where the note remained unpaid at
the time of removal, its payment should not be enforced.If the party chose to pay, it was well,-if not, he should
never be compelled to pay more than the interest, if he
was punctual in this. And this construction is reasonable.
The object of the parties was to support the public ministrations of religior., by a permanent fund. But the plaintiff would
compel them to pay the money belonging to this fund for
notes of which they never have received payment, and perhaps never will he able to collect; an<l which they never can
enforce so long as the interest is paid, and the makers reside in
that town. The principle on which this action is founded will
oblige the defendants always to keep on hand, and unproductive, all the money voluntarily paid, or at least to preclude them
from vesting it in permanent loans, since they must be obliged
to refund it upon demand. Further, if the plaintiff is entitled
to the money for the amount of the substituted notes, it is because they are his property. If so, his remedy should have
been in trover. But the payment of the money, in this manner,
upon his own note, is a waiver of so much of his rights under
the special contract.
2. The payment was -coluntary, and so not recovcrahlc back
unless paid by mistake or coercion, which the case does not
find. Cartwright v. Rowley, 2 Esp. 723. Knibbs 'V. Hall, 1 Esp.
84. 2 Comyn on Contr. 41-43. Brown 'V, .!Jilc Kinnally, 1
Esp. 279. Morris v. Tarin, 1 Dal. 147. Bilbie v. Lumley, 2
East. 469. Taylor v. Hare, 1 New Rep. 260. .Marriot v. Hampton, 2 Esp. 546. Hall v. Shultz, 4 Johns. 240.
3. The action is prematurely brought, the interest due on the
plaintiff's removal from Otisfield not having been then fulJy
paid up. For until such payment of interest, the note was not,
by the terms of the contract, to be surrendered ..
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Hoive, for the plaintiff.

this case depends on the in•
terpretation of the contract. The su Lject matter of this contract was the money constituting a productive parish fund. If
any subscriber removed out of town, thus ceasing for a time to
derive any ben~fit from the fund, he was only holden to pay
the interest then due. If his absence continued three years,
this seems to have been taken as evidence of a final change of
domicil, in which case he was to be entitled to receive back his
note. But any subscriber was at liberty lo save himself the
trouble of an annual recurrence of the payment of interest, by
depositing the capital itself in the treasury at on.ce; and it does
not seem consistent with the principles of natural justice to
place such a subscriber in a worse condition, than one who had
never paid any thing to the fund. In the latter case the party
would elect to retain the capital in hi~ own hands, paying the
in~crest ;-in the former he would only have commfrted the
management to the treasurer ;-but in every case where he
might reclaim the note, we think he might reclaim the principal
money paid upon it. This action is therefore maintained.
The objection that this action \vas prematurely brought, be~
cause a small modicum of interest remained unpaid at its com~
mencement, we do not think is well founded. The action for
money had and received is an equitable action, in which the
Court will endeavour, as far as is practicable, to settle the whole
matter in dispute. Here the defondants were in possession of
one hundred and sixty dollars of the plaintiff's money, out of
,vhich, he might well have insisted, they should deduct any bal~
:rnce of interest due to them :-for his claim against them be~
ing perfect for the principal in their hands, and theirs against
him being equally perfect for the intere~t due at the time of his
removal, the whole case would resolve itself into a comparison
of these two sums. Bur the defendants having received the
interest due to them,-no matter whether before or after this ac~
tion was brought,-there remains no objection to the recovery
by the plaintiff of the principal which he has paid into the fund,
with interest,
PER

Cua1AM.
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KAVANAGH & AL.

PLAINTIFFS IN REVIEW

v. ASKINS, ORIGINAL PLAINTIFF.

If the plaintiff in review succeeds in correcting an error in the former verdict
against him when he was original defendant, he is entitled to a judgment for
the costs of the review, as the party prevailing, under Stat. 1821. ch. 59. sec.
17. though the accumulation of interest may have rendered the last verdict
larger than the first.

JN thi.s action, which was assumpsit for money had and received, a verdict was returned at September term 1820, in favour of
The defendants then filed a motion for a
new trial at common law, under which the cause was continued
till May term 1822, when the motion was overruled, and interest
being added to fbe verdict up to that term, judgment was then
rendered for the original plaintiff for $2709,55, being the amount
of the verdict and interest. At that term the defendants preferred a petition for reYiew, which being granted, the cause was
again tried upon the review, and a verdict was returned for the
original plaintiff at September term 18~3, for $2557,42. Hereupon each party moved for costs of the review, as the 'party
pre-vailing, under Stat. 1821. ch. 59. sec. 17.

Askins for $2463,23.

Orr and Allen, for the original plaintiff, argued that the addition of interest to the former judgment being the act of the
Clerk, probably on the authority of Vail v. Nickerson, ~ Mass.
262. and without any special order of the Court, it ought not

398

LINCOLN.
Kavanagh & al. v. Askins.

to be permitted to work injustice. It was in the nature of a
penalty on th~ defendants for unreasona hly delaying the plaintiff of his judgment; and therefore could not fairly be computed in the present inquiry, which is properly only a comparison of verdicts. The rule of adding interest was never intended to do injury to the party in whose favour it was made.•
It is something sup,:,radded to the verdict, for the purposes of
justice. The only subject of contest between the parties is, the
amount of the verdict,-not the intere~t upon it ;-an<l in this
contest the plaintiff is the party prevailing, the latter verdict
being larger than the former.
But independent of general principles, this question is considered as settled by Stat. 1813. ch. 172. sec. 2. in which it is enacted that "in all cases of review which may hereafter be
" prosecuted, the party in whose favour judgment 1nay be rendered
"shall be entitled to single or double costs, as the Court before
" which such review may be had shall adjudge." This statute,
though enacted before the separation of this State from Jl1.assachusetts, is yet in full force here,-because it is not expressly
repealed, and because no other statute has been passed expressly regulating costs in review.
R. Williams and Greenleaf., for the plaintiffs in review. The
ohject of this review being to correct an error in the former
judgment, and that judgment being foun<l erroneous and reversible in part! the plaintiffs in review are the prevailing party
within the meaning of the statute. Billerica v. Carlisle, 2 Mass.
158. Lincoln v. Goulding, 3 .Mass. 234. The judgment, and not
the verdict, is the thing complained of,-as is manifest from an
inspection of the writ of review. If this was erronrous, the
plaintiff might have released the excess, and retained the resi,.
due ;-but having chosen to t8ke his judgment for the amount
of the former verdict and interest, it is not for him now to pro ..
tect himself by saying it was a mistake. If the execution had
not been stayed, he would have enforced the payment of the
whole sum ; and it is on!y through the judgment that any error
in the verdict can be corrected. It is also observable that this
judgment was entered up at the same term at which the petition
for a review was preferred ; and the plaintiff was thereforewell forewarned not to take a judgment liable to reversal,..
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But if the judgment is to be disregarded, still it is evident,
from a comparison of the two verdicts, that the plaintiffs in review arc the prevailing party. The jury were instructed in
both cases to compute interest from the date of the writ, on
whatever sum they might find to be due. Under this direction
they returned a verdict at 8Pptember term t 820, for $2308, and
interest from the cl'ate of the writ, which was August 1819,
amounting in the whole to $2463,23 ;-and again at September
term 1823, for $20b0 and interest from the same date, amounting in the whole to $2557,42. The capital sum being the only
£ubject of dispute, and this sum being found by the last jury to
be less by S258 than was estimated by the first, the plaintiffs
in review have succeeded in correcting an error to that amount
against themselves, and so are the prevailing party in this action.
The argument from Stat. 1813. ch. 172. is unsound, that statute being not now in force in this State. Though not repealed
in express terms, it is so by implication; the whole subject of
costs in general, and of reviews, having been revised by our
own legislature.
The argumer1ts of the counsel, of which the foregoing is a
brief abstract, having been submitted in writing to WESTON J.
before whom the cause was tried, and by him communicated to
the other Judges, the Court, after deliberation, ordered the
Clerk to enter j11dgment for the plaintiffs in review for their
costs of the review) as the "party prevailing."
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WITHAM v. PERKINS.
Where a tenant by the curtesy of an undivided portion of an estate ha.d aband
doned the land for more than forty years, leaving it in the possession of another tenant in common, who'Se occupancy was no ouster ;-it was held that
the reversioner of such undivided portion of the estate had no right of entry
upon the tenant in possession, during· the life of the tenant by the curtesy,
his abandonment of the land being no forfeiture of the estate.

Tms was a writ of entry on the demandant's own seisin.

She
was the grand-daughter of Eliphalet Perkins, who died in 177 5,
leaving six children, of whom the tenant was one, and Lydia,
the demandant's mother, who afterwards married Dav,id Thompson, was another. The demandant, who was the issue of this
marriage, was born in December 1784, eight days before the
death of her mother. On the death of Eliphalet Perkins, the
tenant entered into and took actual possession of his whole es•
tate, of which the demanded premises are a part; and continued to hold it till the commencement of this action; the demandant having made a formal entry in l 82fl, just before the present suit was instituted. It appeared that David Thompson, the
demandant's father, had never claimed or exercised any right
to the prem,ses as tenant by the curtesy, and that he was still

living.
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At the trial of this <:3usc, before the Chief Justice, the tennnt contrnclr<l that he had held the premises adversely to the
title and claim of the dcmandant for more than forty years,
and during that time had disseised the d<'mandant and her mother. The <lemandant insisted that the tenant's possession was
not adverse, but as tenant in common, for the benefit of himself
and the other heirs; and thus that no disseisin had been committed until r1fter her entry in 1822. This the Judge left to
the jury, with instructions to find for the tenant, if they believed from the evidence that his possession had been adverse
to the title or claim 01 the demandant ;-but to find for the demanctrnt if they were satisfied that the possession of the tenant
had been as tenant in common with the dernandant, and for
her benefit as well as his own. Under these instructions they
returned a verdict for the demandant, which was taken subject
to the opinion of t!1e Court upon these queE,tions,-whether the·
clemandant, dttring the life of her father, could lawfully enter
upon, and maintain an action for the lands ;-and whether the
tenant could avail himself of the title of the father, under the
foregoing circumstances, as a good defence.
Shepley, for the tenant, maintained the following positions.1. The verdict having found that the occupancy of the tenant
was not adverse to the title of the dPrrnrndant, and of course that
it was concurrent with the seisin of her mother, the father of
the demandant became tenant by the curtesy on the <lccease of
his wifr. No entry was necessary to complete his estate ;-the
law adjudges the freehoid t◊ be in him. Cm·ise's Dig. tit. 5. ch.
~. sec. 30. Jackson ex dim. Beeckman v. Selleck, 8 Johns. 262.-2. The case discloses no facts from which it can be inferred
that this tenancy for life has been determined. He has not
conveyed a greater estate,-nor claimed a greater,-nor affirmed the estate to be in a stranger. Co. Lit. 251. b. 252. a. Nor
is it lost by non.,:1ser. The case of Wells v. Prince, 4 .'A-'Iass.
64. and 9. Mass. 509. intimates that the reversioner might enter,
notwithstanding a lesser estate existing ;-but that was• the case
Qf a devised estate,-and a devisee has no estate till entry by
liim or for his use. But here the law executes the estate in, the.
. 'VOL. l'l~
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tenant by the curtesy, on the death of the wife. So in Wallingford v. Hearl, 15 Nass. 471. it is said that the reversioner may
enter before the death of the tenant for life, if he refuse to enter.
But to reconcile this with other authorities, it must be intended
that if the tenant for life refoses to enter, the reversioner may
€ntcr in his name, and only to secure his ou;n rights. Cruise~s Dig.
tit. 35. ch. 14. sec. 54.--3. The reversioner cannot enter in his
own right till the particular estate is dtterm!ned.

He can only

be said to he entitled to, not s,~ised of, th8 reversion. Cruise's
Dig. tit. 17. sec. 12. 8 Johns., 262,--'1. No action can be
maintained in the case at bm·, unless the demandant has had a
l'ight of entry. A writ of entry on]y serves to regain a possession, which has been lost. 1 D. qr E. 758. 2 D. qi- E. 695~
3 Burr. 1416.

Emery, for the demandant. The old doctrines in favour of
a tenant by the curtesy, proceed wholly on the feudal principle
of securing the performance of persona! services to the lord•
And the tenant in such case held of the lord, and not of the
heir or reversioner. But this doctrine has now no reason to rest
upon, and is obsolete ;-it is in derogation of the well settled
principle that the right by descent is always to be favoured in
law. 2 Inst. 301. Sir Tho . .lone<J, 182. 9 !~lass. 508. 15
Nass. 471. 4 Johns. 390.
It does not follow that because the tenant by 1.he curtesy may
forfeit his estate in certain enumerated methods, that he can
forfeit it in no other. Here he has omitted to enter for more
than twenty years,-until the right of entry was gone. And
after this period it is not for a stranger to oppose his title against
an entry 'by the reversioner. The neglect of the estate by the
tenant by the curtesy, may be considered as a renunciation of
it in favour of the heir. It is a rifusal,-upon which,' the au-.
thorities are explicit, the reversioner may enter for the protec ..
tion of the inheritance. His right to make such entry, no
mere stranger can limit nor deny. It is a question wholly between the heir and the tenant by the curtesy, or those claiming
under the tenant of the particular estate. Wells v. Prince, 4:
Mass. 6'1. Wallingford v. Hutrl, 13 Jlass. 4 71.
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The cause, after argument, being continued nisi, the opinion
of the Court was delivered at the ensuing term in Cumberland, by
MELLEN C. J.
The demandant is the grand-daughter of
Eliphalet Perkins, and the tenant is his son, and has been in the
open and uctu::il possession of the lands and estate of which
the demanded premises are a part, for more than forty years
before ~he commencement of this action. A short time before
it was commenced, the demandant made a formal entry, and
then claimed her share of the estate ;-in this action she declares on her own seisin ;-and the que~tions are-whether she
had a right of entry and a right of action \vhen this suit was
commence<l ;-and whether she can have any such right during
the life of David Thompson hei· father. The jury have decided
that the long continued and ~1ctual possession of the tenant has
, been as tenant in common with the other heirs of Eliphalet Perkins;
and so not :rn adverse possession, and a disseisin of those heirs.
It follows that when Mrs. Thompson died in 1784, she died seised~ ::is tenant in common with the other heirs of her father;
the tenant's possession being constructively the possession of
all his co-tenants. David Thompson, on the death of his wife,
became seised, as tenant by the curtc;,·.1/, of the share in common,
of which his wife died seised; and for the same reason that the
actual possession of the tenant has not been ad verse to the
right and title of the heirs, it has not been adverse to the right
an<l title of Thompson as tenant by the curtesy ;-and hence
also it follows that ever since the death of his wife he has been
constructively in possession as tenant in common with Perkins
the tenant. This estate of Thompson still continues, and nis
rights have not been impaired by any act on his part, though
the tenant has been permi~ted to occupy and receive the profits
of the estate. From this view of the facts of the case, and the
application of well known principles to those facts, it plainly
.results that during the life of David Thompson the tenant by
the curtcsy, the heirs of his wife can have no right of entry
upon the lands, whether in the actual or constructive possession
of Thompson himself, or of any other person. The entry, then,
of the dcman<lant, made upon the lands previous to the commencement of this action, was without right, and proves no law-
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fol seisin sufficient to maintain this action ;-and being merely
a formal entry, she thereby gaiined no title by wrong, in virtue
of which she might maintain a writ of entry against the person
on whose possession such formal entry was made. It is competent for the tenant to make this defence, and we are of opinion
it is sufficient to bar the plaintifl: Let the verdict be set asid{',,
and a nonsuit be entered.

THE

BEAR-CAMP-RIVER-COMPANY v. WOODMAN.

'iVhere a statute gave to a corporation the right to "demand and recover" cer.1.
tain tolls on the passage of logs through a river, and to stop and detain sucb
logs till the toll should be paid ;-it was held that the corporation might
maintain an actior, for the toll ; the right to detain being only a cumulatii·c
remedy •
.11.ssumpsit, as well a:s debt, lies for tolfo.

AssuMPSIT for tolls upon defendant's logs which had passed
clown the Bear-Camp-River, in the State of .New Hampshire, in
which State the plaintiffs were erected into a corporation. By
the act of incorporation the plaintiffs had the exclusive right to
remove from that river all obstacles to the free passage of milllogs and lumber; and to'~ demand and recover" of the owners
a toll of one cent and a half for each log, &c. and to stop and
detain such Jogs, &c. tiJl the tol1 should be paid. An<l th:e act
was to be void at the end of one year, if the river should not,,
within that time, be cleared of the obstructions then existing.
At the trial in the Court below~ the defendant objected that
ttssumpsit would not lie for tolls, under this act of incorporation;.
-but this point the presiding Judge overruled. He then offered to introduce a variety of testimony to shew that the act was
obtained by false and fraudulent representations to the legislature,-that the expense of clearing the river bad not exceeded
thirty dollars, though previously represented at nearly a thousand ; while the tolls would amount to not less than a hundred
and fifty and perhaps three hundred dollars ;---and that the ost,ensi?le object of the act was the removal of an obstruclion
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ealled the "great jam," which the plaintiffs had never effected;
the logs still passing, as before~ by another channel. All this
evidence the Judge rejected, instructing the jury that if they
were satisfied that there was a passage-for logs down the river,
through which the defendant's logs passed, they ought to find
for the plaintiffs ; which they accordingly did ;-and the defendant removed the cause here by exceptions filed pursuant
to the statute.
Shepley, for the dE'fendant. Under the act of incorporation
no action lies for tolls. The statute gives a remedy by detention
of the logs; and the rule is universal that where a statute
gives a remedy it must be strictly pursued. Gedney v. Tewks•
bury, Cro. Jae. 644. 2 Salk. 45, 460. 2 Burr. 803, 1152. 3 Mass.
307. 5 .Mass. 514. 11 .Mass. 364. Respublica v. Dccaze, 2 Dall.
118. It is true the statute says the toll may be '' demanded
and recovered," but this grants rw right of action, and per se
has no legal or technical meaning. The toll may be recovered
by detention, as well as by action; and the right of stoppage
in transitu is genrraliy the more prompt and effectual remedy.
But if any action is maintainable, it is. debt., and not assumpsit.
Bigelow v. Camb. and Concord Turnpike Corp. 7 Mass. 202.
Presbyt. Cong. Soc. of Hebron v. Quackenbush, 10. Johns. 217.
Nor have the plaintiffs ever performed the condition of their
incorporation. They were to clear the river of obstructions
within a year.-To explain what these obstructions were, we
may go out of the act; King -v. Hogg, l D. <.V E. 728-for the
construction of a private statute is analogous to the interpreta•
tion of a deed. Lofft, 401, 416. And by the testimony o:tfered it would appear that the principal obstruction, to remove
which the toll was in fact granted, had never been removed;
and the act therefore expired at the end of the year by its OWIJ.
limitation.

Eaton, for the plaintiffs, in answer to the objection that no ac!°
tion lay for these tolls, adverted to the second section of the
act, by which the plaintiff may "hold any estate not exceeding
"two thousand dollars in value, for the benefit of the company0 ·
"provided the company 8hall not appropriate logs or timber
,i to their own us€,"-which he insisted precluded them not only
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from engaging in the lumber trade, but from disposing of logs
for the purpose of collecting the tolb ;-2nd without such pow..
er the right of detention might be useless.
As to the remedy, it is properly so~ight by assumpeit. The
statute creates a contract, an<l ever.Y person receiving the bcne~
fit virtually promises to pay the toll anr.cxecl to it. Seward v.
Balcer, I D. ~ E. 61G. J1!fa;1Jor of Yarmm.t:h ·c. Eaton, 3 Burr,
14011. 2 fVils. 95. Ld. Pelham ·v. Pickersgill, 1 D. ~· E.
660. 1 N. Hmnp. Rep. 20. 2 Burr. 799. 5 Johns. 17 5. 10
Johns. 389.
Nor is the right of toll forfeited by non-performance of the
condition. The jury have found that no obstruction existed;
which is all that is required. The act docs not define the mo<lc
of clearing the river; nor is it material whether much or little
was expended to effect it. If the plaintiffs have not done this
duty, every person injured by their neglect may have his remedy at law. Riddle v. the propr's of locks, ct·c. on Merrimac Riv~
er, 7 Jlfoss. 169.
MELLEN

C. J. delivered the opinion of the Court as follows.

Three objections arc urged against the correctness of the
opinion and instructions of the Juilge who trir<l this cause in the
Court of Common Pleas. The fir5t is, that by the act of incorporation the plaintiffs are not entitled to any actian for the
toll by law established; because the company are authorised
to stop and detain logs and lumber till the toll shall have been
paid. But the same section provides that the toll may be
"demanded and recovered" by said company. The right to
detain is only an additional security and remedy. In a vast
number of instances a person may have a lien on property for
his fees or compensation,- -but this does not take away his
right of action. This objection therefore fails.
The second objection is, that if any action will lie, it must be
debt, and not asswnpsit. But it does not follow that debt is the
only proper action ; and on examination of the authorities cited
to this point by the plaintiffs' coansel, we are well satisfied that
assurnpsit lies. lt can make no difference in principle whether
the plaintiffs by their agent informed the defendant that he might
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convey his logs through the passage at the ton fixed ; or
whether their act of incorporation gave him this notice. In
either case, when the defendant run his Jogs through the passage, he must be considered as agreeing to the terms proposed,
and assuming to pay the established toll. This objection
therefore is not supported.
The third object:on is, that the company never cleared the
river of ohstructionc, in t}w manner prescribed in the act, with"'.
in one year after it was enacted; a·nd that according to the
last sect~on, the act, at the end of the year, became void; and
the company therefore have no right to the toll demanded.
The act authorized the plaintiffs to remove '" all logs, trees,
"drift-wood and other things which tend to obstruct the free
"passage of mill-logs and lumber of any kind down the river,"
&c. It does not appear, by any fact in the case, that all this
was not done. No complaint is heard from any quarter except
from the defend:mt ;-and it is proved that all his logs-about
three hundred-passed down the river without having been impeded by any kind or degree of obstruction. Whether the
river had been properly cleared or not, was a fact,. which, be~
ing left to the jury, they have found in the affirmative-that
there was a free passage for logs down the river. We perceive
no incorrectness in the instructions of the Judge on either of
the points taken ;--and therefore we overrule the exceptions
and affirm the judgment of the Court of Comll}On Pleas~
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))epositions taken berore one who has acted as the agent of the party in the
same cause, are inadmissible,

'rms was a case of a;;mony. A deposition being offered by
the libellant which had been given before - - - ./lyer, Esq. it
was proved by the respondent that this nrngistrate had on
a prior occasion, during the pendency of this cause, aC"te<l as
the attorney of the libellant at the taking of other depositions
before another magistrate, and that he had also been a witness
for the libellant at the trial of the ]ibel,
The Court hereupon rejected the deposition, observing that
it was evident from these facts that he was not free from bias in
the cause, and therefore not a suitable person to take the testi..
1,tlony of witnesses~

--~
lIEA TH v. RICKER &

AL.

By Stat. 1821, ck. 128, sec. 9, the right to sell beasts taken damage feasant, ttci
given only in cases where the injury was done to lands "inclosed with a le-.
gal and sufficient fence •."

Trespa.ss, for taking and carrying away the plaintiff's sheep.
This cause coming again before the Court, [ vide ante page 72}
it was agreed, in a case stated by_ the parties, that they were
owners of adjoining closes, between which there was a fence,
but not a legal and sufficient fence ;-that there never was any
legal division of the fence, nor any agreement, nor usage, nor
prescription, as to the portions of it to be repaired by the parties respectively; that in this situation of the fence the sheep
escaped into the close of the defendant Ricker, who took them.
damage feasant, impounded, and afterwards caused them to be
sold according to the forms of law, and legally disposed of the
surplus money arising from the sale. Hereupon the ciuestion.
was-whether this action could be maintained?
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Goodenow, for the defendants, being called upon by the Court,
•contended 'that 'the plaintiff was bound to keep his sheep on his
·own close, at his peril; and cited Low v. Rust, 6 .Mass. 90.
The Statute provides what shall constitute a legal and suffici€r.t
fence; and what shall he done when no such fence exists.
'rhe dwnets of adjoining closes may anil themselves of these
;provisions if they will. If not, they tacitly elect to abide by
the common law,which obliges each to look after his own beasts,
at his otvn peril.
Shepley, for tl1e plaintift: The ·parties in this case -having
never exercised the rights given them by the statute to compel
each other to make a legal and sutiicient fence, it is conceded
that the question stands upon the common law. But by the
common law the defendant had only the r!ght to impound; not
to sell ;....-an<l having sold the plniBtiff's sheep, he is a trespasser
ab initfo. -.Melody v. Reab, 4 .Jl;Jass. 411.
The cause having been continued fot· advisement, the opinfon
·-0f the Court was delivered at the succeeding term at Alfred,
as drawn up by
WESTON J.
In the case of Rust v. Low ·l\J al. cited in the
f,trgument, it is stated by Parsons C. J. in delivering the opinion
of the Court, that "at common law the tenant of a close was
'' ·not obi-iged · to fence against an adjoining close, unless by
'" force of prescription; but he was at his peril to keep his cat'" tle on his own close, and to prevent them from escaping.
"'' And if they escaped they might be taken, on whatever land
'" they were found damage feasant, or the owner was liable to
"an action of trespass by the party injured." And in another
•part of the same opinion, he ad<ls, "Every person may distrain
'" cattle doing damage on his close, or maintain tresp2ss against
'" the owner of the cattle, unless the owner can protect himself
~, by the provisions of the statute."
It woulJ seem from the authority of this case, that the de.
fondants were justified in distraining the sheep and lambs damage fcasant, although the field of Ricker, and of the defen<.hmts,
where the damage was done, was not inclosed with a legal and
sufficient fence.
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At common law, goods distrained were only in the nature of
a pledge to compel sa-tisfaction; and although the remedy by
distress has been greatly enlarged and improved by statute in
England, yet the common law, unlfss recently altered, still re•
mains unchanged there, with regard to beasts taken damage
feasant. This kind of distress at common law, if the owner
continued obstinate, did not produce satisfaction to the party
injured. He had no right to sell the distress, and thus reimburse himself for the damage he had sustained. He was not
permitted even to work or use a· distrainrd beast. Cro. Jae.
148. And if he proceeded irregularly, he was deemed a trespasser ab initio. The sale of the sheep and lambs distrained
in this case not being warranted at common law, the defendants must fail in their justification, unless they bring themselves
within the provisions of Stat. 1821. ch. 128. By the sixth section, the party injured is authorized to impound cattle doing
damage on his lands, "that are inclosed with a legal and sufficient fence." By the ninth section, power is given under certain limitations and restrictions to sell the beasts taken and im•
pounded by virtue of that act. Ricker's land not being inclosed with a legal and sufficient fence, the beasts seized by him
and the other defendant were not taken by virtue of that act,
and could not be sold under it. Their justification therefore
failing both under the statute and at common law, according
to the agreement of the parties, the defendants must be de-
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p ARSONSFIELD v. PERKINS.

Domicil. One may be considered as " dwelling and having his home" in a
certain town, though he has no particular house there, as the place of his
fixed abo<le.

Tms was an action upon the Stat. 1821. ch. 122. sec. 22,
brought to recorer the penalty of sixty dollars for bringing
into and leaving in the town of Parsonsfield one Isaac Stanton,
a poor and indigent person, he having no legal settlement iu
that town, the defendant knowing him to be poor and indigent.
At the trial in the Court below before Whitman C. J. it appeared that the pauper removed into Parsonsfield with a wife
and children in the year 1800 or 1801 ;-that about twelve
years ago he removed to Ossipee, where he r.e5ided a short
time, and then returqed to Parsonsfield where he resided with
his family most of the time until within about six years past;that for the last four years his wife had kept house, with her
children, in Parsonsfield; except that in the year 1820 she was
seven weeks in Middleton in New-Hampshire, and in the years
1819 and 1820 she was nine months in Hirnm, and in 1822 was
seven weeks in Broolc.fteld ;-that about six years ago the pau.
per separted fron1 his wife and family, and had not resided with
them since, hut yet had lived the greatest part of the time in
Parsonsfield, going from house to housP-, occasionally working
in that and the neighbouring towns at his trade of bricklayer,
and receiving his food wherever he worked ;-that he was not
out of the town of Parsonsfield, except part of one day, from
December 1820 till the last of April 1821 ;-that he had no particular place of residence within Parsonsfield, where he kept his
clothes, but went from one house to another as he chanced to
find food or employment. It also appeared that the wife and
some of the childr.en had been twice removed from Parsons,field to Middleton as paupers, that about four years ago the lat•
ter town had supported them as such eight months, after which
they voluntarily returned to Parsons.field. But it did not apn
pear that Stanton or any of his family had' received supplies as
paupers from any town within one year prior to the passing of
the A,ct for the settlement and relief of the poor.
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Upon this evidence the Judge was of opinion, and so instruct....
ed the jury, that Stanton could not be considered as having a
clomicil in Parsonsfield on the twenty-first of March 1821, and
therefore gained no settlement there by virtue of the statute;,
to which opinion the defendant filed exceptions.

Shepley, in support of the exceptions.
Domicil, or home, is " the habitation in any fixed place, with
" the intention of always staying there." This intention may
be known tacitly, or by express declarations. Vattel,. book 1,
ch 19. sec •. 21 8.
The presumption arising from his residence is, that he isthere animo manendi. If it sufficiently appear that the intention
of removing was to make a permanent settlement, or for an in_
dcnnite time, the right of domicil is acquired by a residence of
even a few <lays. The Bernon, 1 Rob. 102. The Venus, 8 Cranch
279. A year's residence is not necessary. Putnam v. Johnson o/
als. 1O .Mass. 500. A mariner making his home in any town formore than a year, following his profession therefrom, acquired
a settlement in such tovrn. .8.bington v. Boston, 4 Mass. 312.
Nor does he lose his domicil by temporary absences for Ia ...
bour. Lincoln v. Hapgood, 11 .!Jllass. 530. Granby v Amherst,,
7 .Mass. 5.
The husband is not only supposed in law to have his home
where his wife and family reside, but if he is actually away
from them he will acquire a settlement by their residence, although he may never be with them while acquiring such settlement. Harduick v. Raynham, 14 Mass. 363.. Having lived in
Parsons.field for a long time with his family, as his permanent
place of abode, he must have had his home in the town, though
he might not have gained a legal settlement there. Having once
acquired a home in Parsons.field, he could change his domicil
only by acquiring a new one; hut of such new acquisition there
is no proof. He was a legal voter in the town of Parsrms.field
for stc1te and town officers. Constiltttion of .Jl;Jaine, Art. 2. sec. 1,
Stat. 1321. ch. 114. But he must have his home where he was
entitled to vote. Putnam v. Johnson
als. 10 Jl1ass. 488.

w
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M'lntire, for the plaintiffs •

.A fixed habitation is essential to the idea of domicil. It is
not enough for the person to stop, even a long time, for any
temporary purpose. Jf he have no fixed abode, for an undefined period, he is a sojourner, or a wanderer. · All persons who
abandon their families to public charity, wandering abroad,
lodging in outhouses or in the open air, and not rendering a
goo<l account of themselves, are deemed in law to be rogues
and vagabonds. Jacob's Law Diet. art. Vagabond. Vagrant.
They have no home. This is defined to Le, one's own house, or
private dwelling, the place of his constant residence, to which
he returns for his refreshment and rest, when not employed in
his regular avocations abroad. A man unsettled in any such
habitation, is a vagrant.
The legislature cannot be presumed, in this or any other
statute, to use terms and language in any other than their usual,
natural and common acceptation, or technical meaning. And
if the expression •~ dwells and has his home" is to be thus understood, then the pauper was not within the meaning of the·
act at the time of its paRsage. He was then, in every sense of
the term, a vagrant. If he had a home for one purpose, he had
for every purpose. But in what school district in Parsonsfield:
could he have been taxed? or at what house could a notice or
summons be left, as his usual place of abode? Not where his
wife and children dwelt, for he never went there ;--but in the
highways, either in Parsonsfield, or the adjoining towns, as he
happened to stroll.
The residence of his wife and children in Parsonsfield afford
only prirna Jacie evidence of the residence of the husband ;
and this presumption arises from what is usually found to be
true. But like all other presumptive evidence, this is liable to
be controled by positive proof to the contrary; and such
proof is afforded in the present case. For six years past, amid
all their removals, he had never been with them, but wandered
elsewhere. Nor has the residence or settlement of the wife or
children ever been held to give one to the husband. They may
derive from him,-but he cannot from them. Their residence
can, at most, only be considered as indicative of his, where his
js pot apparent by other evidence.
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The position that a <lomicil, once acquired, continues till exchanged for a new one, is considered unsound. If it were true,
there would be no vagrancy. But Vattel b. 1. sec. 219. afteL·
remarking generally that the children of vagabond parents
have no country, observes that the country of the vagabond is
also the country of his child, while the vagabond is considered
as not having absolutely abandon,ed his natural or original <lomi~
cil ;--thus clearly admitting that he may thus abandon it, without a new acquisition.
But the pauper in this case most clearly evinced his intention
of abandoning his home in Parsonsfield, having left it without
any intention of returning, and persisted for six years in the
life of a vagrant which he had deliberately chosen. And thus
not being settled there by a fix,ed residence at the date of the
passage of the act, the defendant incurred its penalties by bring•
ing and leaving him within that town.
MELLEN C. J. delivered the opinion of the Court as follmvs,
at the succeeding August term in Oxford.

If according to legal principles, Isaac Stanton, the pauper,
is to be considered as having resided, dwelt and had his home in
Parsonsfield on the 21st of .March 1821, then he gained a settlement in that town by virtue of the act passed on that day relating to the settlement and support of the poor.-It appears
that from 1800 or 1801 to 1817 he lived with his wife and children in Parsnnsfield, with the exception of a short time during
which he resided in another town about the year 1812----that
in 1817 he separated from his wife and family and has never
had any connection with them since ; though he has continued
generally to reside in Parsonsfi,~ld; sometimes employed in his
trade of a mason there and in adjoining towns ; and sometimes
idle-as mentioned in the exceptions.-It appears also, that
with the exception of nearly a year, the wife and children have
lived and kept house in that town~ From these facts what
is the legal conclusion as to the domicil of the pauper? It is
clear that during all the time that he resided in. Parsonsfield and
lived with his- family, he in the strictest sense of the words,
dwelt and had his home in that tQwn~-~n this situation he was
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in I 8 J 7-and since that time, he has generally resided there,
though he has had no particular house in that town as his
place of fixed abode. There is no fact in the case tending to
shew that he has ever contemplated a residence in any other
town or has in any manner lost his rights as a townsman, or an
elec~or of State, County or Town officers, so far as 'residence
could give or affect such rights. Nor is there any fact by which
it appears that he may not return to and live with his family
whenever he may incline so to do; or, in a word, that he may
11ot resume his rights as the h£:ad of his family and former home
at his option.-As he has not become domiciled in any other
town, and for the other reasons suggested, we are of opinion
that his <lomicil in Parsons.field must be considered as continuing
and existing when the act was passed ; of course he then gained a legal settlement in that town, and the defendant was not
guilty of the violation of any law in bringing the pauper into the
town of Parsons.field and leaving him there, as alleged in the
writ.-W e sustain the exceptions-and the verdict is set aside •
.fl new trial may be had in this Court.
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ABATEMENT.
paid ;-it was held that the corpora"'
1. If pending a real action brought tion might maintain an action for the
by husband and wife in her right, the . toll ; the right to detain being only a
wife die, the husband cannot proceed· cumulative remedy. Bearcamp river
in that suit for his estate by the curte- Company 'V, Woodman.
404
sy, by Stat. 1822. ch. 186. but the writ
9, Where divers persons subscribed
abates. Ryder & ux. v. Robinson. 127 b a parish fund, giving each one his
See CosTs I.
separate note to the treasurer for the
amount subscribed, under an agreeACTION.
ment that if any subscriber removed
1. The remedy against the indorser a~d remained out of !own three _years
of a writ in case of the avoidance of his note should be given up ;-it was
the principal, under Stat. 1784. ch. 28. held that a subacri~er who had thus
[ Stat. 1821. ch. 59. sec. 8,] is by scire removed_ and remarned out o~ to~~'
Jacias, and not by action of debt. was entitled not only to receive hut
Reid v. Blaney.
128 no~e, _but to recover bac~ any monies
2. Debt does not lie upon a condi- pa~d m part of the principa~ sum s~b"'
tional or collateral undertaking.
ib. scnbed. l1olden 11. The First Parish
3. If one of two joint promisors have in Otisfield.
394
neither domicil nor property in this
See BONDS 1,
State, a separate action may be mainCoNSIDERATION 1.
tained here ao-ainst the other. DenDAMAGES 4.
nett v. Chick~
191
PARTIES 1, 2, 3, 4,
4. A judgment in another State
WAYS 8,
against one of two joint promisor,: 1
without satisfaction, is no bar to an ACTIONS ON STATUTES.
action in this State against the other,
1. ln an action on Stat. 1821. ch;
upon the original contract.
ib. 161. sec. 1. the want of the owner's
5. If a promissory note be made to consent forms a constitu£:nt part of the
the agent or treasurer of a private as- offence, which must be alleged in the
sociation by his name, with the addi- declaration, and proved at the trial.
tion of his agency or office, he may Little v. Thompson,
228
have an action in his own name on the
2, In debt on Stat. 1821. ch, 168. for
note, the addition of his character be- the unlawful taking of logs out of a
ing but descriptio personce. Clap v. river; &c. it is not necessary to allege
Day.
305 that the defendant knew the plaintiff
6. Where money in a bag has been to be the true owner of the logs. Frost
deposited merely for safe keeping, no & al, v. Rowse & al,
130
action lies for it, till after a special de3. In debt for a penalty given by
mand. Hosmer v. Clarke.
308 statute, the wrong-doers may be sued
7. And if the party depositing the either jointly or severally ;-hut the
money be dead, the usual public no- plaintiff can have but one satisfaction,
tice o-iven by the administrator, of his
ib,
appointment, calling on all persons in-•
See MILITIA 3.
debted to make payment, is not a suf.•
ficient demand for that purpose.
ib .
8. Where a statute gave to a corpor.. ACTIONS REAL.
ation the right to'' demand and re..
1. An offer made by the tenant in a
cover" certain tolls on the passage of· real action under Stat. 1821. ch. 47.
loo-s throucrh a river, and to stop and sec. 4. cannot afterwards be withdrawn
detain such logs till the toll should be , by him, it beiug in its natu,re an ad-,
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i,nisail'in on bis part, of the value of the
estate. Proprietors of the Kt. ·nnebec
Purchase 1,. Davis.
3i:Jz
2. VI here such an offer was :made
in the Court below, and the demandant proceeded to trial, and the jury
having estimated the land lower, and
1he improvements at_a higher sum than
the tenant offered, the demandant appealed to this Court ;-it ,~as holden
that the proceedings below being nullified by the appt:al~ the Jemamlants 1
1·ight to accept the offer still continued,
and might be exercised in this Court.

I them from

the promisor, nor :r;elease
the latter from his liabiiit)' to pa. y. thelll
to the holder. Clark 'I.', Rogers. 143
2. In this State the assignmep.t ot a.
mortg·age must be by deed. Vose v.
Handy.
.
322
3. A bond may, be assigned by de,
livery. only, for a full and valuable_
coasideration.
ib.
Sec SORETY 2, 3.

ASSUMPSIT.
1. Where one devised lands and
bequeathed personal estate to his son,
ib. whom he made executor of. his will,
3. But whether he may accept such therein directing him to make cernffer after proceediug to verdict in a tain annual payments to his mother
final trial, qucere.
ib. during her life time ; and the son, at:.
ter the death of the testator, assum,AGENT AND FACTOR.
ed the trust, and entered into the
- - . lands, and made . the annual pay1. If an
a.gent
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on
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o~n c.reu1t, _WIL110ut d1sclusmg his prm- children who entered into the lands
c1pal, to whose me, however, the goods b th • ""
d' . ·t
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the decease of their father.
Haskell
ee CTION
r. Haskell & als.
l 56
2. \Yhere one conveyed lands by
ALIEN.
deed, reserving to himself the use of
Ste PooR 4.
part of the premises . a11d half the profits of the residue for lifo, and the
grantee entered, and fulfilled the
AMENDMENT.
terms of the reservation, and then diSee PRACTICE 2, 9.
ed insol\'ent, kavin~ children who
SHERU'F 2.
were minors, and whose guardian enVERDICT 1.
tered into the land ;-but neglected
APPEAL.
t? perfo_rm the terms of .the re~en'a1. No appeal lies froin :i.n order of t10n 1-1t ,~as held that assumpsz_t doe;s
I
the Court of Common Pleas directing not h~ a~am.:t them for the particular
the plaintiff to become nonsuit. The re sen at10ns m the. deed, nor for the
rem,~dy for the party aggrieved, is ·by use__ :.u~d , o~curatw~ of the lan~.
exceptions pursuant to Stat. 1822. ch. D~znf,natcr 1 • ~rap & als:
. 163
193. Feyler r. Feyler.
210 . 0 • .llssumpsit will .not he agarnst a
·
.iudgmrnt de_btor for ~he use and occupation of land set off on execution
ASSESSORS.
against him, where he contests the
See TAX.ES 3;
regularity of the proceedings unless
an express contract be proved.
W)tASSIGNMENT.
.
.
I· man 1:. Hook.
337
1. Where two were Joint mortgagors
4 • .Asswrnpsit,
well as debt, iics
of a piece of land, to secure the pay. for tolls. Bearcamp ni-er Company 1J,
ment of a joint debt, and one 0f them . 1Yoodman.
404·
to protect the other against his lia.hility for the payment of both moieties of ATTACHMENT.
the debt, delivered to him certain
1. Proof of the issuing of a commis~
notes d( hand not negotiable, fo_ he sion of insolvrncy is the only compecollected, and the proct:eds to b,e raid tent evidence of the insolvency of _a
over to the mort~·a~ee, to which _deH:-1 deceased defendant, so as to .disflolve_
r,ry and appropnat10n the promnor m an ,;ttachment of lus estate.
Ma:.r,·the notes was assenting ;-it was held uell i·. Pike..
'
8
that the party so depositing and appro-1
priating such. notes could not after- ATTORNEY.
.
.
,
·w:l.rds lawfully receive payment of
I. Where one re~iding fo a foreig-n
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BILLS OF EXCHANGE AND
PROMISSORY NOTES.
1. The legal presumption arising from
the fact of drawing a negotiable order
or making a negotiable note, which is
received by the creditor, is, that it was
intended to be, and in fact is, an extinguishment of the original demand or
cause of action.
But this presumption may be controled or explained by
the agreement cf the parties 1 or by
proof of usages or circumstances inconsistent with such presumption. Varner t', .Nobleborough.
121
2. A supercargo cannot, in virtue of
that capacity, bind his principals as
acceptors of a bill of exchange drawn
by himself, without express authority
from them to that effect, communicated to, and relied upon at the time, by
the party who received the bill. Scott
v • ."NlcLellan & al.
199
3. If the indorser of a note has protected himself from eventual loss by
taking collateral security of the maker
it is a waiver of his legal right to re~
quire proof of demand on the maker
and notice to himself. Mead v. Small:
.
207
4. Nothing but payment of a note
\ wi~l destroy its negotiability. Nor will
rthis whcm made by the last indorser,
?r when made by any prior indorser,
1f the subsPquent indorsements are
struck out before it is again put into
circulation.
ib.
BAIL.
. 5. Where the promisee in a nego1. A surrender of the principal debttiable note, payable in six months
or, to the officer holding the writ of exsold it, having made and signed thi;
ecution against him, is a discharge of
indorsement on it-" I guaranty the
the bail-bond. Ryan 'i.', ·watson. 382
payment of the within note in six
months''-this was holden to be an absolute and original undertaking, by
which it was the duty of the guarantor
BASTARDY.
1. Under the Stat. 1785. ch. 66. to see that the maker paid the money
[Stat. 1B21. ch. 72.] for the support within the time specified,-or to take
and maintenance of bastard (:hildren, notice of his neglect and pay it him261
a bond is not necessary to give juris- self. Cobb & al. v. Lit!le.
diction to the Court of Common l'leas,
if the defendant appear either in per- BONDS.
son or by attorney. .Mariner v. Dy1. Where one seised of an equity of
166 redemption in land, gave a bone! to a
er.
2. And the Court may render a stranger, conditioned to convey to him
judgment of filia!ion up?n defa1~lt, the a part of the land in fee with general
provision for a tnal by Jury bemg for warranty, on the payment of certain
the defendant's benefit, which he may notes given by him for the purchase
waive.
ib. money, and then died insolvent, the
3. An order on the putative father original mortgage being still unpaid ; to pay a sum weekly till the further it was holden that the legal represenorder of Court is warranted by the tative of the obligor might recoverthe
statute.
ib. amount of the notes. the remedies be•
4. So also is a judgment for cosh, ing mutual and independent. Read i·.
such having been the uniformpractice Cummings & al.
82
,"' under the l:ltatute.
ib.
See ASSIGNMENT 3.
country authorised an agent here to
sell lands and give deeds in his name,
l!Uch power became de facto extinct at
the decease of the principal ;-and a
deed made in his name by the attorney,
after the death of the principal, but
before intelligence of it arrived here~
,vas holden to be merely void and an
action lies against the attorney to re-•
cover back the money paid. Harper
& als. v. Little.
14
2. Nor is the attorney estopped by
~uch deed from claiming the land as
heir. the deed being not his own, for
want of apt words to bind him.
ib..
3. If one assume to act as attorney
without authority and make a deed in
another's name, which is void, the deed
is not therefore the deed of the attor-ney, but the remedy against him is by
a special action of the case.
ib.,
4. A parol ratification is not suffi..
cient,A.o give validity to a deed made
by an agent not having authority un•der seal to bind his principal. Stetson
v. Patten.
358
5. If one acting·as attorney for an••
other, but having no sufficient author•ity, make a deed in the name of his
principal who is not bound thereby,-it does not follow that the a¥ent is
bound by the deed, unless it con•tain apt words for that purpose.
ib.
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(CA~ES DOUBTED OR DENIED.
Birt v. Kirkshaw, 2 East. 458.
205
Cogan v. Ebden, 1 Burr. 385.
40
llderlon v • .11.tkinson, 7 D.& E 480. 204
The King v. Cator, 4 Esp. 273. note a.

3. The covenant usually inserted in
a collector's deed-" that the taxe!l
'" aforesaid were assessed and publish-,
" ed, and notice of the inltnded sale of
'' the said lands given according to law,''
35 --is a stipulation not only that the
taxes were in fact assessed, but that
CASES COMMENTED ON AND
the assessment was legally made.EXPLAINED.
Stubbs v. Page.
378
.11.llen v. Holden, 9 .Mass. 133.
345
Crosby v. Parker, 4 JJ!lass. 110.
319
Haskell v. Walker, 11 Mass. Hll. 384 CONTRACT.
1. What is reasonable time within
Lin. & Ken. Bank v. Richardson,
1 Greenl. 79.
3'29 which an act is to be performed, when
Lyman i,. Estes, 1 Green!. 182.
85 a contract is silent on the subject, is a
Simmons v. Bradford, 15 .Mass. 82. 48 question oflaw . .11.ttwood v. Clark. 249
Taylor v. Townsend, 8 Mass. 411. 175
Ward v. Johnson, 13 J'lfass. 148. 193 CONVEYANCE.
Wdd v. Bartlett, 10 Mass. 470.
48
See CoNSTRUCTION 2.
COLLECTORS OF TAXES.
See CoNSTRUCTION 3.
TAXES I, 2.

CORPORATION.
See TOLLS.

CONSIDERA 'T'ION'.
1. In an action on a note of hand
given for the price of land conveyed
by the plaintiff to the defendant by
deed of release and quitclaim without
covenants, it is not a go@d defence that
the plaintiff represented his title to be
in fee-simple, when in truth it was but
an estate for life or for years ;-nothing short of a totalfailure of title being in such case a sufficient defence to
the action. Howard v. Withctm & al.

390
See

DAMAGES 6.
FRAUDULENT CONVEYANCE
INFANCY l.

I.

CONSTRUCTION.
1. Where the proprietors of a large
tract of land had conveyed a parcel to
R. T. by metes and bounds, and also
contracted to sell him an adjoining
parcel, which under that contract, he
had entered upon and inclosed within
fences,-and afterwards they conveyed to W. M. " all their unappropriated
lands" in the same tract, bounding it
in part "on land of R. T.'' whose
deed was not then on record 1-it was
holden that the lands thus possessed
by R. T. were '' appropriated," and
did not pass to W. M. Thorndike v.
Barrett.
312
2. Where several particulars are
named, descriptive of the land intended to be conveyed in a deed, if some
are false or inconsistent, and the true
are sufficient to designate the land,
those which are false and inconsistent
will be rejected. Vo,e "'· Handy, 3~2

COSTS.
1. If a real action is abated by the
death of one of the demandants, the
tenant shall not have costs, it being
the act of God.
Ryder v. Robinson.

127
2. If in replevin, a verdict be found
for the defendant as to a small part of
the goods, of less value than twenty
dollars, yet he is entitled to full costs.
Harding t•, Harn:s.
162
3. On an appeal from a judgment
of the Court of Common Pleas upon
an issue of law, single costs only are
recoverable ; such issum1 not being
within the provisions of Stat. 1822. ch.
193. sec . .4. .11.lley v. Carlisle.
386
4. If the plaintiff in review succeeds in correcting an error i11 the former verdict against him when he was
original defendant, he is entitled to a
judgment for the costs of the review, as
the party prevai1ing, under Stat. 1821,
ch. 59. sec. 17. though the accumulation of interest may have rendered the
last verdict za,,,ger than the first. Kavanagh & al. v . .11.skins.
397
See BASTARDY 4.

I

COURTS OF COMMON PLEAS.
I. The right to issue a capias is incident to the jurisdiction of the Court of
Common Preas in all cases of contempt.
Mariner v. Dyer.
165
!?2. The Court of Common Pleas has
no jurisdiction of an offence created
by statute, unless it is expressly made
cognizable iQ that Court. Parcher's
case.
3~1

A 'l'.ABLE, &c.
COVEN ANT.
1. If there be a contract for the sale

of lands, and the bargainor agree to
"make a warrantee-dted,free and clear
of all £ncumbrances/' this agreement
is not satisfied by the making of a deed
with covenants of general warranty
and freedom from incumbrances, unfoss the ~rantor had the absolute, entire and unincumbcred estate in the
land at the time of the· conveyance.
Porter t·. ~Yoyes.
.
22
2. ,\nd 1f the barg,une_e consent to
acce~t ~ deed not kn~wmg- that the
fand 1s mcumbered, he Is not bound by
such_consen_t,but m~y afterwards refu~e
on d1scov_errng the !ncumhrance .. ill.
3. An mchoate right of dower Is an
existing in~umbrance on land; and nrit
a mere possibility or contingency. ib.

I

5. In such action against the owne.«,i
a copy .,f the judgment against the·
master is admissible evidence, though
not conclusive.
ib.
6. Where a· deed conveys no seisiri,
in law or fact, the measure of damages is the consideration money and interest thereon. &ubbs r. Page. 378

D \M \GE FE \SANT.
1. 13y Stat. 1821 ch. 128. sec. 9.
the right to sell beasts taken damage
feasant, is given only in cases where
the injury was done t 0 fands "inclosed with a legal and sufficient fence/'
Heath v. Ricl,·er U al.
403
See FENCES '2.

I

DEBT.
See :\cTrnN ~ACTIONS ON STATUTES

2, ~{,

DAMAGES.
1. Vihere a town clerk inadvertent-

ly gave a defendant a false certificate,
~ttested as a copy of record, in order to
support his plea of infancy ; by reason
of which the plaintiff was obliged to
obtain a continuance of his cause to
the next term, prior to which the deht()r died ;-it was holden that the town
clerk was liahle til pay the plaintiff the
damages occasioned hy the delay and
continuance of the action.
Ji[axwell
i,. Pike.
8
' 2. In an action agair:st an offir;er,
for not ser~·ing and returni:ig a writ of
execution, he may ~hew the imol vency of the debtor in mitigation of damages, notwithst~ndiug he does not return the precept nor allege that it is.
lost. Varril v. Jleald.
9I
3. In snch actio;J it is incumbent on
the plaintiff to shew that the precept
has never been returned.
ib.
4. \:. here a ship master received
diver~ casks ·oflime on freight consigned tri him for sales. which had been
duly inspected and branded, and were
represented by the owner as good lime,
and accordin;dy sold as such by the
fuaster,-but in fact were filled 'with
substances of ·tittle or no value,-whereupon he was sued by the vendee,
and oLliged to respond to him in damages ;-it was held that he might recover of the· ownH of the lirne ~he
amount of the judgment recovered
against himself, with all costs and expenses necessarily incurred in the defence, he having given the owner immediate nDtice of the commencement
of such suit, and having faithfully and
prudently defendt:d it. :Henderson v.

DECLAR.\ TION.
1. In a writ nf entry, if the land be
described by the ·number of the lot as
marlrnd on a certain exbting plan, it
is sufficient, whether the plan be matter of recorri or not. Prop'rs of Ken.
Purchase 1 Lowell.
149
See MrLITIA 3.
1

•

DECREE.
1. A decree ?fthe Judge of Probate,
not appealed frdm, in a matter of which
he has jurisdi<;iion, is conclusive upon
a11 persons. Potten•. Webb & als. 25'"1
See PLEAuiNG L

DEED.
See

ATTORNEY 1, 2, 3, 4,
CONSTRUCTION 2, 3.
Dli,SEJSIX

5.

2, 3, 4.

DEPOSITIONS.
1. ·Depo~itions taken before one who
has acted as· the agent of the party ht
the same cause, are inadmissible.Smith v. Smith.
407

DIRECT TAXES,
See 'f AXES 1~ ~.

IDISSEISIN.

t::fevey.

I. To constitute a disseisin, the possession of the difseisor must have been
adverse to the title of the true owner, as,
well as open, notorious, and exclusive.
Little 1;. Libby;
242
2. An entry on land under a deed
recorded, and payment of taxes, is no
evidence of a disseisin of the true

139 owner, unless the person wh,o enterod

A TABLE, &c;.

h,a, continued openl;IJ to occupy and irn- ESTOPPEL.
,prove it. Ditlle v. J\lcgquire.
176
1. If an action against the maker of
' 3. In such a case, though the deed a note be brought in the name of ori,e
may not convey the legal estate, yet onl.lJ of two joint ind?rsees, and judg'the possession of a part of Jhe land ment be had therem ; they are not
described in it, under a claim of the
u·hole, by the bounds therein exyressed, may be considerPd as po.ssessiun of
the whole, and as a diss,:1sin of the
true owner; and eqaivalent t/) an actual and exc: nsiye- :posse$sion of the
whole tract, unless controled by other
possessions.
ib.
4. Jf a man enter upon land under
a deed duly registered, though from
one having no legal title to tht? land,
and has a visible possession, o'ccupancy and improvement of only a part of
it, such occnpation and improvement,
unless controled by other facts, is a
disseisin of the true owner, as to the
whole tract ;-because the extent and
?ature ?f his claim may be known by
rnspcchon of the public registry.
Prop'rs of Ken. Purchase v. Luboree

& als.

I

2'73

5. The Stat. 1821. ch. 62. sec. 6.
was enacted to abolish the distinction,
existing at common law, betw.:en a
possession urirler a deed recorded, and
a possession without such title on record ; attaching, as against the demandant, the· same·· lega:i cons~q uenccs to
both.
ib.
6. So far as this section is retrospec1-it-e, and has altered the common law,
it is unconstitutional, and cannot be
carried into effect, because it wouid
impair vested rights.
ib.
7. The lands of a person deceased,
of which he was disseised actually and
not colourably at the time of his death,
are not liable for the payment of his
<lebti. Thorndike v. Barre.Lt,
312

the:cby es~opped to. maintain a joint
actwn agamst the mdorser, as o·uarantor of the same note. Cobb &°az. 'I:.
Little.
261
See -\TTORNEY 2.
SURETY

1,

f•:vmr-~NCE.
1. .\ witness may testify to his belief
o( the genuineness of handwriting from
his ac11wintance with the han<l-writin;,.
of the party; whether this acquamE.
ance were gained by having seen the
pers ,n ,vrite,--or having received lettern fro~ ~1\m,~or having at any time
Sf,(,n wntmg either acknoicledged or
proud to be h1S. · Jlammond's case. 33
'z. And there is no distinction between ci'vil and criminal cases in the
application of this rule.
· '
i6.
3. The grantee of land is not bound
by a Judgment ~n a snit subsequenl(IJ
commenced by hrs own grantor ao-ainst
0
his immediate grantor, upon the coYenants in his deed. Winslow v. Grin-

~l

64
4. The rule that all the declarations

of a party, or parts of an instrument
offered in evidence, are to be take~
together., does lJO( extend to the records of proprietors at different adj,ournments of the same meeting. Pike
v. JJ,11ke.
213
· 5 .. The par?l declarations of a person m possess10n of land, are admissible to shew the character and intent
of such possession, notwithstanding
the statute of frauds.
Little v. Libby.
242
DIS'rRESS.
6. The report of the comm1ss10ner
See FENCES 2.
under the resolve of J!,larch 3, Hl03
respecting the townships assigned t~
Gen. Knox and others is conclusive
DOMICIL.
1. One may be considered as evidence, against all persons, as to the
"dwelling and having his home'' in a occupancy by actual settlers, of the
certain town, though he has no partic- lots therein mentioned. Bussey v.
ular house there, a:.. the place of his Luce.
36'1
See ATTACHMENT 1.
'
fixed abode. Parsonsfield v. Perkins.
lhMAGES 5.

4U

DOWER.

1. Jn an action of dower, it is not
competent for the tenant to shew that
the demandant's husband, under whom
he claims, was only colourably seised,
by virtue of a deed made to defraud
the credito.rs of his grantor. Kimball

,,. Kimball.

Bee

CovENA,JST

226

S.

I.

l)ECR:EE \.
FENCES 1.
ORDER

TowN

VERDlCl'

3.

EXCEPTIONS.
See APPEAL 1.
J?RACTICE

3, 7,,

l,
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EXECUTION.
1. After an execution has been regularly issued and returned, it cannot
be set aside. Sturgis i Read.
109
2. If the sheriff's return of an extent on land have no date, it will be
presumed to refer to the date of the
appraisement. Gorham v. Blazo. 232
3. If there are inherent defects in
the return of an extent on land, or if
the land is appraised at too high a
-price, the creditor may waive the extent, at any time before acceptance of
the land.
ib.
4. But by the acceptance of livery
of seisin, from the sheriff, of the lands
so taken, the creditor acquires a vested a.nd perfect title to them, as belween him and the debtor, which he
cannot afterwards waive, and resort
to debt on his judgment.
·ib.
5. An extent on lands, accepted by
the creditor, is a statute purchase of
the debtor's estate ; and is good against a subsequent purchaser from
the debtor, with notice. ~ernble. ib.
1•

EXECUTORS AND ADMINISTRATORS.
1. Upon the death of an administrator without having settled his administration-account, it belongs to his
representative, and not to the administrator de bonis non, to present such
account to the Judge of Probate fur
allowance and settlement. Nowell v.
Nowell.
75
2. A petition to the Court to enable an administrator to execute a deed.,
is not an adversary proceeding nor iB
the power, thus obtained, imperative
on the administrator. Emery v. Sher-·
man.
9~:
3. If an administrator of an estate
represented insolvent, assume the de ..
fence of an action pending against his
intestate, and neglect to suggest the
insolvency on record and pray a stay
of execution, i!IO that execution is is ..
sued, and returned nulla bona, it fo
waste, and he is liable to a judgment
and execution de bonis propriis. Stur•·
gis v. Read.
JOH
EXTENT.
See ExEC"0'TION, 2, 3, 4, 5.

2. By Stat. 1821. ch. 128. sec. 9.
the right to sell beasts taken damage
feasant, is given only in ca~es where
the injury was done to lands "inclosed with a legal and sufficient fencen

ib.
FORGERY.
1. Forg·ery at common law, may becommitted of any writing, which, if
genuine, would operate as the foundation of another's liability • .fl.mes' case.

365
FR_\ UDULENT CONVEY A.NCE.
1. The liability of the vendee todamage as the surety of the vendor, is
not of itself a sufficient consideration
to support an absolute conveyance of
property against creditors. Gflrham
v. Herrick.
87
2. And where the vendee, at the
time of such absolute conveyance, executed a bond of defeasance to the vendor, it was holden to be incumbent on
the vendee in an action brought by
him against an officer attaching the
goods so conveyed, at the suit of a
creditor of the vendor, to produce such
bond, or to shew that upon due dilig-ence its production was out' of his
power.
ib.
GRANT.
1. If at a proprietors' meeting a grant
of land be made by vote to an individual, by which the estate passes, it is
not competent for the proprietors at a
subsequent adjournment to resume it.
And when the grantee exhibits evidence of the vote on which his title
depends, he does not thereby preclude
himself from objecting to the admissi~
bility of the doings of the same proprietors at an adjourned meeting,by which
they have undertaken to vacate or
modify the grant. Pike v. D'!lke. 213
GUARANTY.

See

BILLS OF ExcHANGE, &c.

5.

HANDWRITING.
See EVIDENCE 1. 2.

INCUMBRANCE.
FENCES.
See COVENANT, 1, 2, 3.
l. Parol proof of usage in the maintenance and repair of separate portions
of a partition fence, is admissible evi- IND ORSER.
dence to shew a prescription. Heath
See BILLS OF EXCHANGE, &c. 3, 4,
v. Ricker & al.
WRIT, t.

n

A TABLE, &c.
INFANCY.
r' 1. Where a minor purchased lands,

and for the purchase-money two of his
friends of full age gavf' their joint note
of hand, which the minor promised he
would sign and pay after he should
arrive at full age ; and afterward, having come to full age, he by a memorandum on the bottom of the note acknowledged himself holden as co-surety;
-in an action by the payee against
him, as on an original promise, it was
holden that the plaintiff might well
shew by parol that the promise was
for the defendant's own debt and not
a collateral engagement, and so no
new consirleration necessary to be
proved. Thompson u Linswtt. 186
See A!lSUMPSIT 1, 2.

minister, though erroneously supposed
to be such.
ib.
See SETTLEMENT I.

MILITIA.
1. If the captain of a company of
militia be imprisoned for debt, he is
nevertheless competent to issue orders
for a company training.
Cutter 'V,
Tole.
181
2. The statute requiring that s1.ll excuses for non-appearance at a company training be made within eight days,
does not apply to one who, though he
may have been notified in a manner
prescribed by law, yet had no actual
notice to appear, and who, therefore,
could no.t know that he was under any
legal obligation to offer an excuse, nor
that he had been guilty of any neglect
INSOLVENT ESTATES.
which required one,
ib.
See ATTACHMENT 1.
3. In an action for a penalty under
the act for organizing and governing
JUDGMENT.
the militia, the declaration must allege
See •.\ CTION 4.
the offence to have been committed
MORTGAGE 6.
" against the form of the statute in that
case made and provided." Heald v.
JURISDICTION.
-PVeston.
348
See Co1mT OF CoMMON PLEAS 2.
4. In an action for a penalty incurred by neglect of military duty, under
the act for organizing and governing
LAND,
the militia, it is competent for the deSee D1SSEISIN 7.
fendant, at the trial, to show that by
reason of permanent bodily disability
LICENSE.
he was not liable to be enrolled as a.
See MoR.TGAGE ~soldier. Pitts v. Weston.
349
5. In such case it is not necessary
LIEN.
for the defendant to produce the cerSee SHERIFF 4.
tificate of the surgeon, nor to offer his
excuse within eight days ; these reguLIMITATION.
lations applying only to cases of tem1. The three years, limited for the pros- po1·ary disability.
ib.
ecution of a petition for review, are t.o
be computed from the term of which
the judgment was entitled. Leighton MINISTER OF THE GOSPEL.
v. Lithgow.
114
1. A minister ordained over an unincorporated religious society, composed. of members bP.longing to different
MARRIAGE.
towns~ is not a stated and ordained mint. A marriage solemnized by a min- 1 ist1r 0.f the gospel, within the meaning
ister at his own house, neither of the of Stat, 1786. ch, 3. Ligonia v. Buxpnties residing in that town, is void ton.
102
under Stat. 17cl6, ch. S. and this statSee MARRIAGE 1, 2,
ute i~ not altered in this respect by
Stat. 1811, ch. o. Ligonia v. Buxton. MONUMENT.
102 \ 1. Where lots have been granted,
2, The resolve of March 19, 1821, designated by number, according to a
does not render valid a marriage so- plan referred to, which has resulted
lemnized against the laws then in I from an actual survey, the lines and
force. It only confirms those which, corners made and fixed by that survey
through misapprehension of the law, are to be respected, as determining the
were defectively solemnized, the min- [ extent and bounds of the respective
Mer being not a stafrd and ordained lots. Pike v. Dyke.
213

I

A. TABLE, &c.
by the p1aintiff, and this is 1nsufficienf
MORTGAGE.
- 1. As between the mortgagor, and to warrant a verdict for him, the course
mortgagee, the fee of the estate passes_ is to direct a nonsuit. Sanford v. Emfi
to the morto-agee at the executron of ery.
the deed; :nd he may enter immediately, or have a writ of entry against
NOTICE.
the mortgagor; m)less there be an
See AcTION 7.
ao-reement in ,vriting between them
PooR I.
that the mortgagor shall retain the
TowN ORDER .1.
possession . and receive the profits.
Blaney v. Beai·ce.
132
2. But as between the mcirt,gagor
and other· pei·sons, he is considered as NUXCUPATIVE wrLL.
still having the legal estate in himself,
l. Of the evidence to establish a
and the power of conveying it to a nuncupative will. Parsons v. Parsons.
298
third person subject to the incumbrance of the mortgage.
zb.
3. Where an absolute deed of real PARISH.
estate is given, on a bond executed by j
I. Hy t.he law as it stood prior t_o
the grantee at the sarne time, though Stat. 18'2 I. ch. i35 every person resibearing a subsequent date, to convey dent within the limits of a territorial
the same land to the grantor, upon parish, if otherwise qualified; was ipso
payment of a certain smn, the t W? i11- facto a member of the same, unless he
struments are to be taken as constitut- was regularly united as a member to
ino- a mortgage. Scmblc.
ib. some poll-parish. And on ceasing to
Whether the mortgagee, after be ~ member of such poll-parish, he
he has lawfully entered into the mort- became forthwith a member of the tergaged premises, has a right to cut ritorial parish within which he resid".'
down and carry away, for the purpose ed, unlt•ss such secession was colourof sale any timber or oth~r trees grow- able and fraudulent. Lord v. Charning th;reon-qua-re.
ib. berlain.
61
5. If the assignee of the mortgagor
2. But hy Stat. 1821. ch. 135. it
remove fixtures from the land, though seems that no person can become a
nected by him after the execution of member ot any religious society withthe m0ttgage; the assigi:ee of the mort- out first obtaining its consent.
ib.
gagee may have a~ act10n of tre~pass
ao-ainst him for their value. Snuth v.
Goodu-in,
173 PAR TIES.
6. If it appears that a debt secured
I. If the goods, of one of several
by mortgage has been paid, th_e mort- joint debtors be taken in execution
gagee, in a w~it of entry upon his de?d, and wasted, the remedy should be
cannot have Judgment for possession sought by the owner of the goods
of the land. Vose 'l'. Handy.
322 alone, and not by all the debtors joint7. If the mortgagor of land, being Iy. Ulmer v. Cunningharn
117
in possession, cut do".'n and carry
2 So if the officer extorsively de~
away ti.mber-trees growm.g !hereon,_he mand and receive of one of the debtis liable to the mortgagee, man actwn ors illegal fees.
ib.
of trespass quare clausurn fregil, f,,r
3. Referees need not join in an actheir value. Stowrll v. Pike.
3871 tion brought to recover c0mpensation
8. If a lot of wild land be purchas- for their services. Sem,ble. Butnian v.
ed, and mortgaged to secure payment .flbbot.
361
of the purchase-money, quiere ~beth4. An action by a referee to recover
€I" a general usagr and custo11_1 m the
compensation for his services cannot
country for the purchaser m . s uch be maintained against the parties to
cases to fell the t~ees and clear ~he j the submi~sion jointly, but must be
land, may be considPred as amountmg I bronght against the person or person!!
to a license from the mortgagee so lo I making the dem·and.
ib.
do?
lb.
2•
SEE AssrnsnrnNT 1.
PEJEPSCOT r;LA1::'vI.
3
SURETY
•
l. Construction of the Indian deed
of the ' Pejepscot claim," and its
NONSUIT.
boundar~ on_ the east s_ide of the great
1. Where, upon trial of ~ cause, \ falls at Lewiston. PeJepscot Pt·op's 1'.
there is no prOQf except what is offered Cushman.
~4

4.

I

I
I
I
I
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PLEADING.
are to be supported by the town where
1. In a scirefacias brought to have that settlement may be ;~though the
further execution of a judgment ren,dered upon a Probate bond, for the
amount of a dividend decreed since
the judgment, a plea by the sureties in
the bond that the decree was obtained
by fraud and collusion, without naming the parties to the fraud, was held
bad. Potter v. Webb & als.
257
2. A special demurrer to a plea because it is double and argumentative,
is fatally defective unless it state particularly wherein these defects consist.
Ryan v . Watson.
382
3. If two be sue<l on a joint promise, and one alone appears, the general issue should be that he and the other
defendant did not promise, &c.
Butrnan v • .Jlbbot.
~361
4. But if the defendant in such case
plead that he alone did not promise,
upon which issue is taken, and it be
found for the plaintiff ;-whether the
defendant can reverse the judgment
for this error,-qu£re.
ib.

PLYMOUTH PA TENT.
1. The line of the Plyniouth patent,
as run and marked by Ballard in 1795,
is conclusive upon the Commonwealth,
and upon the patentees, and all persons claiming under them. Prop'rs of
Ken. Purchase v. Lowell.
149

husb~nd, and of ~ourse the family, may
require and receive relief as paupers iu
the first instance from another town
in which they happen to reside, unde;
Stat. 1821, ch, 122, sec. rn. Sanford
v. Hollis.
194

PRACTICE.
1. Where the defendants in an acd
tion of trespass, plead severally, and
have several judgments in the Court
below, from w h1ch the plaintiff appeals, but neglects to enter and prosecute his appeal in the Court above ;
each defendant is entitled, upon his
separate complaint, to affirmation of
his own judgment, independent of his
co-defendant. Cook v. Bennet.
13
2. In a writ of entry the Court refused leave to amend by striking out
the name of one of the demandants
which had been improvidently inserted. Treat & al. v. Mc.J1ahon. 120
3. The Stat. 1822, ch. 193. authorising the filing of exceptions in a sum•
mary manner to any decision of the
Court of Common Pleas, does not apply to causes brought there by appeal
from the judgment of justices of the
peace.
Witham i,. Pray.
198
4. The defendant, in an action in
the Court of Common Pleas of which
it has not final jurisdiction, is not
bound to disclose the matter of his
defence, but is entitlE,d to have a verdiet returned, and to appeal. . Frothingham v. Dutton U als.
255
5. The power of the Court, in an
action of which it has final jurisdiction,
to order the entry of a default, is derived from the consent of the party.

POOR.
1. If a notice, to a town chargeable
with the support of paupers, be defective in not being signed by the overseers
in their official capacity, or in not describing the paupers with sufficient precision ; yet if it be understood and answered without any objections on acib.
count of its insufficiency, such objec6. In a writ of error coram vobis the
tions are thereby waived. York v. Pe- regular authentication of the record
nobscot.
1 under the hand of the Judge and seal
2. In an action upon Stat. 1793. ch. of the Court below cannot be dispens59. sec. J 5. [ Revised Stat. ch. 122. sec. ed with, even by consent o( parties.
22.] for bringing into and leaving a Jewett i,. Hodgdon.
335
pauper in a town where he has not a
7. Consent of parties cannot be re.
legal settlement, the intent of the de- ceived to give validity to a bill of exfendant is a fact to be found by the ju- ceptions, unless it is certified by the
ry. Sanford t'. Emery.
5 Judge to be conformable to the truth
3. And it is the unlawfulness of the of the case. Coburn t•. Jl,furray. 336
inlentio1t which constitutes the offence I 8. At the hearing of summary exagainst the statute.
ib. 1 ceptions under Stat. 1822, ch. 193,
4. Tho wife of an alien, having her the argument regularly should be conlawful settlement in this State, togeth- fined to the points taken at the trial,
er with their chiU:·en, being paupers, and stated in the bill.
Wyman v.

I

·

Vor,.

11.

Hor;k.

55

337
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9. Whether the plaintiff may file a
new writ, the original being lost, q,tcere.
Feyler v. Feyler.

See

TENDER

I REVIl~\V.

1. A writ of review cannot be 0rtant•
ed in a criminal case, under a ny of
the provisions of Stat. 1821. ch. 57,
1Vells' wse.
322
See LIMIT AT ION 1.
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2.,

PRESUMPTION.
See BILLS

01!'

EXCHANGE,

EXECUTION 2.
VERDICT 4.

&c. 1.

SCIRE F.JJ.Cl.JJ.S.
See AcTION 1.
PLEADING

1.

RECOGNIZANCE 2.

PRESCRIPTION.

SEISIN.
See

See FENC.ES 1.

PROMISSORY NOTES.
See liILLS OF EXCHANGE &

I

RECOGNIZANCE.
1. A recognizance for the appear-

1.

SETTLEMENT.
J. Where the marriage of a femaie

PRO-

MISSORY NOTES,

ltEAL ACTIONS.
See AcnoNS REAL.

TRESPASS

pauper was rendered valid by the operation of the Resolve of March 19.
182 I, it was holden that her derivative
settlement, thus gained, could not operate to oblige the town, thus newly
charged with her support, to pay for
upplies furnished prior to the passage
f the Resolve. Brunswick v. Litch'eld.
28

I

r

ance of the party in a criminal prosecution should ~tate in substance all the
proceedings which shew the authuritv
oftlie magistrate or Court to take it.
'l'he State ,v. Smith.
62
2. In a scil'e Jucias upon a recognizance taken by a Justice of the peace
in a criminal case, it must appear that
the recognizance has been returned to
the Court having jurisdiction of the
matter.
ib.
3. A recognizance to appear and
prosecute an appeal made to a higher
Court, and abide the order of said
Court thereon 1 and not depart without
license, is not forfeited by a default at
a subsequent term in the Court appealed to, the appeal having been duly
entered at the first term, and the process continued.
The State v. Rich-1
ardson.
115

See

DoMICIL.

SHERIFF.
1. In an action of the case agaimt

a sheriff for returnino- bail to the ac.
tion, when no bail w:s taken, the sl\eriff may be admitted to shew th~ insolvency of the debtor; and this fact
being proved, the creditor is entitled
to none but nominal damages. Eaton
v. Ogier..
46
2. In such case the Court refus-ed to
permit the plaintiff to amend his writ
by inserting a count for not deliverin;
up the bail bond mentioned in the officer's return.
ib.
3. ~~ere an officer. is charged by
the ongmal debto~ with having lost
or _wasted a portwn of the goods
which he_had attached,. it is competent for hun to excuse himself from liability by shewing that he has applied
the am?unt ~o t!1e use of the plaintiff,
paymg with it the expenses ofkeepmg the goods.
Twombly v. FluneREFEREES.
well.
221
See PARTIES 3, 4,.
4. The expense of the safe custody
?f g~ods attached on mesne process,
1s a hen on the goods ; and it is not af.
REMAINDER AND REVERSION. fected by the allowance o~ a sum for
See TENANT BY T1IE CJURl'ESY
t!1at purpose by the Court m the taxa•
hon of costs for the original plaintiff.

I

?Y

1

,:o,
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6. In this State a deputy sheriff ac-1
quires a special property to himself in
goods by him attached, which the
sheriff can neither divest nor control;
his character essentially differing from
that of a sheriff's servant or deputy in
Engl(fll,d.
Walker v. :_?oxcroft. 270.
6. If one deputy sheriff attach
goods, and another deputy of the same
sheriff attach and take the same goods
out of his possession by virtue ofanother precept against the same debtor,
the deputy who made the first attach-·
ment may have trespass 'i:i et arm-is for
this injury, against the sheriff himselt:
ib.
See DAMAGES 2, 3.
f ARTIES 1, 2.

Stat.
1821
---------

(mortgages)
3:33
( nuncupative wills) 298
(fences)
72(real actions)
355
(probate bonds)
241
(administrators)
112
(reviews)
322
( costs)
397
sec 3.2. (attachment) 12
ib.
sec 14. 15. (banks) 33 l
- - ch. 62. (diiseisin)
275
- - ch. 72. (bastardy)
165
- - ch. 118. (ways)
54, 55
- - ch. 122. (paupers)
7, 194
- - ch. 128. (damage feasant) 'i2
- - ch. 130. (parishes)
67
- - · ch. 143, 144, ~ (b k )
~OS!
.
145, 146. 5 an s
- - - ch. 164. (militia)
18~, 349
- - ch. 168. (logs)
130, 321
STATUTES.
1822. ch. 182. (tender)
341
l. The statutes of Jl!assachusetts
- - ch. 186. (amendment)
12'1
incorporating banks in Maine and in
ib.
(replevin)
162
force at the time of the separation, be- - eh. 193. (costs)
386
ing recognized in the public statutes of
Maine,, for the regulation of banking
corporations, are thereby become public statutes arid may be proved by a
printed copy.
Case of James .M. SURETY~
1. \\'here a lease was made tO'
Rogers.
301
2. If a statute contains provisions two, one of whom was sole occupant
of a private nature, as, to incorporate t>f the premises, which he held over
a, bank, &c., yet if it contains also the term, and debt for the rent of the
provisions for the forfeiture of penal- whole period of actual occupancy
ties to the State, or for the punishment was brought against both ;-it was
of public offences in relation to such holden that the other lessee was not
bank, it is a public statute.
Case of estopped to shew that he signed the
Charles Rogers.
303. lease only in the character of surety,
3. The statute incorporating the for the term specified, without having
Bank of the United States is a public in fact occupied the premises at any
statute.
ib. time ; and that he was not liable for
rent after the time mentioned in the
writing, tha holding over being, as tohim, no continuance of the lease.ST ATUTES CITED OR EXKennebec Bank v. T1trner & al.
42
POUNDED.
2. If a surety pays the money due
from hi1, principal, it is no extinguishENGLISH STATUTE.
ment of the security, but he succeeds
171. to all the rights of the creditor against
18 Eliz. cap. 3.-(bastardy)
the principal. Norton v. Soule. 341
3. Thus. where the principal had
&TATUT:ES OF MASSACHUS~TTS.
executed a mortgage to the creditor,
Stat.
conditioned for the payment of the
1783 ch. 24.-(nuncupative will) ~98 debt by him, and the surety paid the
1785 ch. 66. (bastardy)
165 debt, and took an assignment of the
1786 ch. 3. (marriage)
102 mortgage, it was holden that the sure• - ch. 67. (ways)
54 ty might enter and hold the land in
1793 ch •.59. (paupers)
5 mortgage for the debt.
ib.
1809 ch.
(militia)
351
Ste INl'ANCY 1,
1811 ch. G. (parishes)
70, 102
STATUTES Oli' MAINE •.

Resolve.
Macrh 19. 18'21 (marria~es)

!

ch.
ch.
ch.
ch.
ch.
ch.
ch.
ch.
ch.

36.
38.
44.
47.
5 I.
52.
57.
59.
60.

TAXES.
1. It is not necessary for the pur-

2-8, 102 chaser of lands sold for non-paynwnt,

42G

A TABLE, &c.

I

Qf the direct tax of the year 1813, in TOLLS.

an action between him and the origi-

nal owner of the land, to shew that
the collector had given bond for the
faithful performance of his duty; this
being intended only for the security of
the United States. Hale v. Cushing.
218
2. In such action the administration
of the oath of olfice to the assistant
assessor may be proved by parnl ; the statute requiring a certificate of
the oath to oo filed in the collector's
office being merely directory.
See
Stat. U.S. July 22, 1813, sec. 3. ib.
3. If in the assessment of a tax, the
assessors exceed the sum voted to
be raised and five per cent. thereon,
though the excess he of a few cents
only, the whole is void; and the assessors are liable in trespass to the party whose goods have been distrained
for the tax. Huse v. Jl'Ierriarn.
37&

TENANT BY THE CURTESY.
1. Where a tenant by the curtesy
of an undivided portion of an estate
);iad abandoned the land for more than
forty years, leaving it in the possession of another tenant in common,
whose occupancy was no ouster ;-it
was held that the reversioner of such
undivided portion of the estate had no
right of entry upon the tenant in possession, during the life of the tenant
by the curtesy, his abandonment of the
land being no forfeiture of the estate.
T¥itharn ti. Perkins.
400

TENDER.
I. Where the right in equity of redeeming lands was sold on execution
by the sheriff, and the purchaser forthwith brought his action against tlie
mortgagor to have possession of the
lands; and afterwards, and within the
year, the mortgagor tenderd to the
dcmandant the purchase-money and
interest, pursuant to the statute, but
did not offer to pay the costs of the
suit,-it was holden that under the
laws of this Rtate the tf·ndcr was no
bar to the action, unless it included
the costs also. Je1celt v. Felker. 330
2, But in such case, the Court, on
payment of the money and costs, will
stay farther proceedings.
ib.

See AcnoN 8.
AssuMPSl'I' 4:.

TOWN OJ<'FICERS.

See

TAXES

3.

TOWN ORDER.
J. A town order, drawn by the se-.
lectmen on the treasurer, must be pre-.
sented to the treasurer for payment~
before any action can be sustained on
it, in the same manner as a ncte foi;
the payment of money at a particulal.'
place. But no notict need be given
to the selectmen, of non-acceptance or
non-payment by the treasurer. Varner v. Nobleborough.
121
2. Such a town order is good evidence to support a count on an insimul coniputassent.
ib.

TRESPASS.
I. Where one conveyed lands in fee.
with general warranty, and a stranger
at the same time was seised in fact of
part of the same land by an elder and
better title, the entry of the grantee
under his deed gives him seisin only
of that part of which his grantor wa5
seiscd ;-but as to the stranger, the
entry of the grantee is a mere trespass.
Cushman v. Blanchard & als.
266
2. If, in such case, the stranger suu
the grantee in trespass, and recover
damages and costs against h.im, yet the
grantee can only recover of his grantor
th.e prnportion of the considerationmoney and interest ;--the damages
and costs being recoverable only when
incurred in defending the seisin, which
& grantee actualJy gain.ed by conveyance from one who was seised in fact.
ib.
I

I

See

MORTGAGE
SHERIFF

7.
G.

VERDICT.
1. ·where the finding of the jury, 01·
the record of it, is defective or erroneous in a· matter of form, having no
connexion with the merits of the case,
nor affecting the rights of the parties~
' the Court will amend it, and render
the verdict and record pursuant to the
issue. Little v. Larrabee.
37
2. But where the jury themselves
have erred in matter of substance, as
by returning a verdict for the wronii
•1
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I

party, or for a larger or smaller sum
7. No certiorari lies to set aside the
than they intended, and thereupon doings of a town respecting the locahave separated, the Court will not sion and acceptance of a town way.
ai1!-end the verdict, but will set . it I If _they are not legal, they are merely
aside.
ib. vozd.
ib.
3. To such mistakes the affidavit of
8. If a county road be laid out and
the jurors is admissible.
ib. accepted over land of a private citi4. After verdict, those facts only are zen, to whom damages are awarded
pre5umed to have been proved, which for the easement, which are paid by
are either alleged in the declaration, the town, and the road is afterwards
or are so connected with the facts al- discontinued without having been
lege<l, as that the latter could not have opened, the town cannot recover back:
been proved without proving the others the money thus paid. Westbrook v.
also. Little v. Thornpson,
228 North.
179
9. The discontinuance of a road by
the Court of Sessions is no reversal of
the proceedings respectiug its location.
ib~
WAYS.
1. Under Statute 1786, ch. 67, it
was competent for the Court of Sessions, in the exercise of a sound dis- WASTE.
cretiou, to impose as a condition on
See ExECUTORS and AD.MINISgranting the prayer of a petition for a
TRATORs 3.
new highway, that the expense of its
location should be borne by the petitioners. Partridge v. Ballard & al. · 50 WITNESS,
2. The petitioners in such case are
J. It is not the amount of inte:rest
not bound to cause the road to be laid which determines the question of the
out ; but if they do, they assent to the competency of a witness. Any direct
condition imposed, which thP,y are interest, however small, is sufficient to
therefore bound to perform.
· ib. exclude him, even if it be only in the
3. If, pending such petition, it be costs of the suit.
Scott v. JY.I'Lellan
altered in a part not affecting the gen- & al~
199
eral object sought by the petitioners,
2. The drawer of a bill of exsuc~ _alt~~ation will not dischar~e change is not a competent witness for
their habihty •
.
ib. the indorsee, in an action against the
4. The effect of such ~Iteration 1;'P- acceptor, because of his liability to,
on the road P, rayed for bemedamao-es
interest ' and costs ) if the
.,, a. question
.
b
'
of fact, an d not of constructwn, is to party callin 0 him should not prevail.
be determined by the jury.
ib.
i/J.
5 .. A town is not liable in any form,
·
for the deficiency of a road, unless, by
regular legal proceedings, or by user
and acquiescence for a sufficient term WRIT. .
.
of time they have acquired the right
1. If m an action on a probate.
to ente; upon the land and make and bond, the writs besides the usual in.
repair the road. · Todd v. Rome. 55 dorse_ment of th~ attorney's name, be
6. Such use and acquiescence for also mdorsed with the name of the
twenty years, and perhaps for a short-1 person :who is entitled in any c~p~city
er period, may be considered sufficient to re~eive the ~oney s~ed for, it 1s a
to give the town a right, and subject sufficient compliance with Stat. 1821.
then. 1 to. liability to. repair, and to its I ch. 51. sec. ?O. th?ugh the_party have
legal consequences,
ib, only an equitable mterest m the sub. ·
ject of the guit. Po tier r. :;lfayo. 2S~

I
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STATE OF MAINE.
EXECUTIVE DEP.l:lRTMENT,
AUGUST

28, 1822.

To tlie Hon. Justices of the Supreme Judicial Court of tlie State of
.Maine.
GENTLEMEN:

IN conformity to the third section of the sixth article of the
Constitution of said State, I request your opinion upon the following questions of law, arising upon the construction of said Consti ..
tutiun; they being questions which it is now particularly important
to the Militia of this State to have finally settled by the highest
authority.
1st. Are Division Inspectors, Division Quartermasters, Brigade
Majors, Brigade Quartermasters, and Adjutants and Quartermasters of Regiments and Battalions, Staff Officers, within the meaning
of the third section of the seventh article of the Constitution of
this State; and if so, do the persons holding those offices. cease to
be Staff Officers in consequence of the resignation, promotion, or
removal of the officers who appointed them?
2d. Upon the resignation of a Major General, does the third
section of the seventh article of the Constitution authorize his successor to make new appointments of Division Inspector and Division
Quartermaster, to the exclusion of the officers who held those commissions at the time of the resignation of the Major General ?
An early reply will greatly oblige
Your humble servant,

[Signed]

ALBION K. PARRIS •

.l:lUGUST.11,

SEPTEMBER

18, 1822.

Stk:
YouR letter -0f the £8th .flugust last, proposing certain questions
to the Justices of the Supreme Judicial Court, relating to the tenure
of certain offices in the Militia, has received all that consideration,
which the pressure of official duty, during the fall circuit we are
110w holding, will admit.
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In answer to the questions propounded by you, we have the honour
to state, that we are of opinion, Division Inspectors, Division Quartermasters, Brigade Majors, Ikig;ade Qua'rtermasters, and Adjutants
and Quartermasters of Regiments and Battalions, are Staff Officers,
within the meaning of the third section of the seventh article of the
Constitution of this State. By analogy to the sixth section of the
ninth article of the Constitution, as well as from general principles, ,ve are satisfied, that with regard to that class of Staff Officers,
denominated ".Bids," the tenure of their office is, during the pleasure of the officer for the time being, in whom the power of appointment to said office is vested by the Constitution. And this pleasure,
by a well-known and established military usage, the existence of
which is recognised by the Legislature, in the statute of Ma1'cl,, 21,
1821, chapter 164, section .2, is considered as determined by the
promotion, resignation, or removal of the particular officer, by whom
the appointment was made. Nor are we aware of any legal principle, or statute provision, prescribing a different tenure of office from
that of during pleasure, to other dasses of staff officers, appointed
and commissioned in the same 1:nanner with Aids. Such is the
tenure of office of the highest Staff officer, the Adjutant General,
not expressly by the statute regulating the Militia, but by the general provision of the Constitution. But in these cases, the promotion, resignation, or removal of the officer, making such appointments, does not operate to rende1· vacant the several staff officf's,
with the power of appointing to which, he was vested. Nor is it
believe'd)o be in accordance with military usage, to dismiss such
Staff Officers without any alleged misconduct on their part, or without hearing or trial before a court of inquiry, or court-martial.
\Vith great respect, we have the honour to be, sir,
Your most obedient servants,
[Signed] PRENTISS :MELLEN,

WILLIAM PITT PREBLE,
NATHAN WESTON, JR.
· 'fgz GovERNOR oF MAINE.

