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I. Introduction

Title 38 M.R.S.A. § 570-H(3) requires that, by January 15, 1998, the state agency having
jurisdiction over matters of insurance, the Bureau of Insurance, review the availability of on-site
clean-up and third party liability insurance for underground oil storage facilities. The review
must include the identification of any gaps in the availability of coverage, costs of coverage, and

a review of funds in other states providing coverage.

11. Availability

The: Bureau of Insurance (“the Bureau”) has identified several possible sources of private
insurance wvailable to cover commercial underground and above ground oil storage tank
exposures. First, the Insurance Services Office, Inc. (“ISO”) received approval from the Bureau
for its undzrground storage tank program in 1994, ISQ) is an insurance advisory organization
which develops and files insurance products with state regulators for approval. Approximately
300 insurance companies which are licensed in Maine are authorized to use ISO products of this
type, making this product poteniially Qvid@iy{ available. Other individual insurers have filed
independently of ISO to sell insurance covering underground and above ground storage tanks in
Maine. For example, Zurich Insurance Company received approval for its storage tank program
in 1997, as did Commerce & Industry Insuwince Company. A sample policy offered by Zurich

Insurance Company is attached.



The coverage provided by these insurance contracts consists of both liability coverage
and “corrective action” costs. “Corrective action” costs are defined as reasonable and necessary
expenses incurred in response to a confirmed release for corrective action as specified in 40 CFR
Sections 280.60 - 280.67 and 40 CFR Section 280.72 promulgated by the Federal Environmental
Protection Agency.

Sales of these products to Maine risks has been extremely limited. Data from ISO
indicates only $619 in earned premiums for Maine risks during 1995, the most recent year for
which data is available. Other independent companies report no sales of their products to date.
We are unable to determine the basis for the limited sales of these products in the marketplace.

One area where a potential gap in availability exists is in cc;verage for oil refineries. The
Bureau has not identified a source of private insurance coverage for this type of operation. If this
were available, it would likely be offered through captive insurers, surplus lines or Lloyds-type

markets.

III. Costs

A precise cost comparison of insurance coverage between the state insurance fund and
comparable coverage from a private insurance carrier is difficult due to the variety and number of
possible factors affecting each business entity or risk. However, we have included some cost
estimates based on some hypothetical risks at the end of this section.

Premium rates are generally charged on a per tank basis. Among the factors affecting the
rate charged an individual risk are whether tanks are single or double walled, whether the tanks
are located above or below ground, the adequacy of and maintenance of tanks, satisfactory

tightness testing, contents of tanks, size of tanks, and compliance with loss control



recommendations of the insurer. In addition, insurers may have various underwriting
requirements for particular categories of risks, such as the size. or the nature of a business entity.
(For example, as noted above, we know of no private insurer willing to provide coverage for an
oil refinery.)

The state insurance program was established by the legislature in 1989 as an alternative to
private commercial insurance (which was not routinely available in thé insurance marketplace at
the time) to enable small businesses to meet federal financial responsibility requirements
imposed on the operation of underground oil storage tanks. The fund pays clean-up costs and
third-party damage claims resulting from leaks originating from underground storage tanks. In
1993, coverage was extended to aboveground tanks as well. An applicant must meet the
requirements set forth in Title 38 M.R.S.A. § 568-A to be eligible for coverage. Tank owners
must pay a deductible which is based upon the extent to which a tank meets various statutorily
defined design and leak monitoring standards. Currently, a per gallon fee is assessed on oil
imports to pay for coverage through the state insurance fund.

A cost comparison between coverage through the state insurance fund and private
insurance follows and is based on the following.assumptions: the entities are eligible for and
have access to the Maine state insurance fund (because nonconforming tanks are not eligible
afier October 1, 19983; the risk characteristics of each entity are acceptable to a commercial
inzurer (£03 «xample, there are no known unresolved pollution events that have occurred on the
sit¥; the age, condition and design of the tank(s) at the site are sucﬁ that a pollution event is less
likely to resnlt); and the deductiblei and dollar amounts or limits of coverage are comparable,

sivzdoying cates filed 2y independent insurers.



{Note: Private insurance costs are estimates based on rates filed and approved by the Bureau of
Insurance in 1996 for Commerce and Industry Insurance Company.}

Example #1

Small Operation - (2) underground storage tanks 1-8 years old

Deductible: $5,000 per occurrence (leak)

Coverage Amount:  $1,000,000

Insurance Fund Participant's Cost:  $5,000 per leak (deductible)

Private Insurance Cost: $1,012 per year (estimated)

Example #2

Same as Example #1, except ages of tanks are more than 30 years old
Insurance Fund Participant's Cost:  $5,000 per leak (deductible)

Private Insurance Cost: $4,986 per year (estimated)

Example #3

Large storage facility - (12) underground storage tanks ranging in age from 9 years to 15 years
‘Deductible: $25,000 per occurrence

Coverage Amount:  $1,000,000

Insurance Fund Participant's Cost: ~ $25,000 per occurrence (deductible)

Private Insurance Cost: $10,949 per year (estimated)

IV. Status of Fund in Other States

The Federal Environmental Protection Agency (“the EPA™) has issued a report (copy

attached) which provides detailed countrywide information on the status of state insurance



funds. According to the EPA, state funds raise nearly $1.2 billion annually to help pay for
cleanups. A majority of states, 42, have funds in place. Many of these state funds have sunset
provisions which take effect on or before the year 2000. The EPA report also provides several
examples of states making the transition from a state fund to some other type of assurance
mechanism. Some approaches taken by other states include the implementation of a financial
responsibility requirement, the establishment of a state-run nonprofit insurer, and the creation of
risk pools. |

Also attached is a copy of a recent survey conducted by the State of Vermont which.

provides additional information on funds in other states.

V. Summary

Coverage of clean-up costs by the Maine Ground Water Oil Clean-up Fund has been
extended to the year 2005. Prior to 2005 the number and condition of oil storage tanks in Maine
is likely to change significantly. That alone is likely to change the availability of priVate
insurance coverage and may also affect the premium or price for coverage. The insurance market
depends to a great extent on the need for coverage. With the existencé of the Fund coverage,
there is less incentive for insurers to offer a product, because demand for private insurance is
suppressed. The number of non-complying storage tanks is being reduced, making private
insurance more widely available and affordable. The Bureau of Insurance will be available to
reexamine this issue prior to the termination of the insurance feature of the fund in 2005 if the

Committee so desires.



STORAGE TANK SYSTEM THIRD PARTY
LIABILITY AND CORRECTIVE ACTION POLICY
CLAIMS MADE COVERAGE

ZURICH-AMERICAN
iNSURANCE GROUP

NOTICE: This is a Claims-Made-and-Reported Policy with respect to third party off-site liability coverage
and a Release-reported policy with respect to Corrective Action coverage. Claims must first be made against
the Insured during the Policy period and reported in writing to the Company during the Policy period or the
Extended Reporting Period; if applicable. This Policy is site-specific: only scheduled storage tanks at
scheduled locations are covered. This Policy has certain provisions and requirements unique to it and may be

different from other Policies an Insured may have purchased.

In consideration of the payment of the premium, in reliance upon the statements in the declarations and application
made a part hereof and subject to all the terms of this Policy, the Company agrees with the Named Insured as

follows;

L. INSURING AGREEMENT

Coverage A:
To pay on behalf of an Insured any Loss an Insured A.

is legally obligated to pay as a result of Release(s) )
from scheduled Storage Tank System(s) \ the event of a Claim under

IL. CLAIM PRQVISIONS
ition precedent to coverage under

cornmencing after the Retroactive Date which result in Coverage A., the Insured shall

Bodily Injury or Property Damage to which ]

. . ; s give the Company's

insurance applies, provided the Loss is the . cr .

Claim first made against an Insured an representative, as identified in

to the Company, in writing, by the Na red
8

this paragraph, written notice as
soon as possible but in any eveat

during the Policy Period or Extend no later than thirty (30) days after
Period, if applicable. receipt of the Claim by the
Insured,

In the event that a Release(s) has

Coverage B:
taken place which the Insured

To pay on behalf of an Insured Costs incurred by an
Insured for Corrective Action that an Insured is
legally obligated to pay as a result of a Confirmed
Release provided the Confirmed Release commences
after the Retroactive Date and that the Claim(s) for
Costs incurred for Corrective Action must be
reported to the Company, in writing, by the Named
Insured during the Policy Period or Extended

Reporting Period, if applicable.

Coverage C:
To have the right and duty to defend an Insured
against:
I. any Claim(s) for Loss to which Coverage A
applies; and

2. any Claim(s) for Costs for Corrective
Action to which Coverage B applies.
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has verified as a Confirmed
Release, the Insured must submit
a Claim under Coverage- B., in
writing, as soon as possible, but
in any event no later than thirty
(30) days after verifying the.
Confirmed Release.

All Claim(s) shall be reported to:

Eavironmental Counsel

Zurich Insurance Company (ZAS)

1 Liberty Plaza
165 Broadway,
53rd Floor
New York, NY 10006

AND

U-STS-139-A (CW) (6/95)



Manager - Environmental Claims Unit
Zurich Insurance Company
Zurich Towers
P.O. Box 4032
1400 American Lane
Schaumburg, IL 60196-1056

When a Claim under Coverage
A. or Coverage B._ has been
made, the Insured must forward
to the Company, as soon as
practicable after receipt, or
receipt by its representative or
agent, the following:

a. All  technical  reports,
laboratory data, field notes or
any other  documents

generated by.or on behalf of
an Insured to investigate or
abate a Release or to
implement Corrective
Action.

For Claim(s)
Coverage B, an

r &
shall forward docum:%

of the Release detection

or procedures, such as
system tightness tests or site
checks, undertaken to
investigate a  suspected
Release and verify that a
-Confirmed Release has
taken place.

All correspondence between
an Insured and any third
party claimant for which a
Claim is being submitted
under this policy;

All  demands, summons,
notices or other processes or
papers from a court of law,
administrative agency or an
investigative body;

All expert reports,
investigations and data
collected by experts retained
by an Insured whether or not
an Insured intends to use the
material for any purpose; and

o

Any other information
developed or discovered by
an Insured concerning the
Claim whether or not
deemed by an Insured to be
relevant to the Claim,

B. No Costs, charges and expenses shall be
incurred without the Company's consent.

An Insured shall not admit or assume any
liabilities or settle any Claim(s) without the
Company's consent. If there is a bonafide
opportunity to settle a Claim and the
Company recommends a settlement of a
Claim:

l.

C.

for an amount within the
dedygtible and such settlement is
r the Company shall not

for any Loss in excess
of uctible; or

or a total amount in excess of the
balance of the deductible and an
Insured refuses such settlement,

the Company’s liability for Loss

shall be limited to that portion of

the recommended settlement and

the Costs, charges and expenses
arising from an Insured's refusal
‘which exceed the deductible and

fall within the limit of liability.
The Company may, at its discretion,
investigate any Release or Confirmed
Release and settle any Claim under
Coverage A. for Loss or any suit or
proceeding under Coverage B. for
Corrective Action, :

An Insured, on demand of the Company,
shall promptly reimburse the Company for
any clement of the Loss or Costs for
Corrective Actlion falling within an
Insured's deductible, as described in Section
V., LIMIT OF LIABILITY AND
DEDUCTIBLE.
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F. An Insured shall cooperate with the
Company to the fullest extent possible by
providing the assistance necessary to adjust.
investigate and defend the Claim under
Coverage A. and/or under Coverage B. An
Insured agrees to provide the Company free

access to interview any employee, agent,.

representative or independent contractor of

an Insured and to review any of the
F .

Insured's documents concerning the Clalm,

IIL. DEFINITIONS

A.. Automoblle means a land motor vehicle,

trailer or semi-trailer designed for travel on
public roads including any machinery or
apparatus attached thereto.

. Bodily Injury means phys
sickness or disease,
emotional distress wh
physical injury, sustained
including death resulting th

. Clalm(s) means:

1. Under Coverage A. - A written
demand received by an Insured
seeking a remedy and alleging
liability or responsibility on the
part of an Insured for Loss; or

2. Under Coverage B. - A notice to
the Company written by or on
behalf of the Named Insured
reporting a Confirmed Release
or seeking the payment of Costs
for Corrective Action.

. Confirmed Release(s) means a Release that

has been investigated and confirmed by or on

behalf of an Insured utilizing a system
tightness check, site check or other procedure
approved by the Implementing Agency in
accordance with 40 C.F.R. 280.52 or another
applicable federal or state regulation or state
Statute.

E. Corrective Action means:

Wwe
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I. Response, abatement,
investigative, and  removal
actions  resulting from a

Confirmed Release as legally
required by Subpart F of the
federal underground storage tank
regulations, 40 C.F.R. 280.60
through 280.66, and 280.72, or as
legally required by other
applicable federal regulations or
by other applicable regulations
promulgated by a state under an
underground  storage  tank
program approved by the federal
Environmental . Protection
gency in  accordance with
on 9004 of the Resource
Conservation and Recovery Act
of 1978, as amended;

The cleanup, pursuant to a
written  order from the
Implementing Agency and with
the prior written approval of the
Company, of Regulated
Substances in soil, surfacewater
or groundwater due to a
Confirmed Release, including
the preparation, development,
modification and implementation
of a Corrective Action plan as
defined in 40 C.F.R. 280.56, and
the monitoring, evaluation and
reporting of the results of the
implementation of such plan.

Costs mean expenses incurred in the removal
or remediation . of contaminated soil,
surfacewater or groundwater.

Implementing Agency means the federal
Environmental Protection Agency (E.P.A.) or
a state or local agency having jurisdiction
over the Storage Tank System(s) pursuant
to an underground storage tank program
approved by the federal E.P.A. in accordance
with section 9004 of the Resource
Conservation and Recovery Act of 1976, as
amended.

Insured means the Named Insured, and any
director, officer, partner or employee thereof
while acting within the scope of histher
duties as such.
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Loss(es) means monetary

awards or

settlements of compensatory damages arising

from Bodily Injury or Property Damage.

Mobile Equipment means any of the
following types of land vehicles, including
any attached machinery or equipment:

1.

bulldozers, farm machinery,
forklifts, and other vehicles
designed for use principally off
public roads;

vehicles maintained for use solely

on or next to premises owned or

rented by an Insured;

vehicles that travel on crawler

treads;

wvehicles, whether self-propelled

or not, maintained primarily to
provide mobility to permanently
mounted:

a. Power cranes, sh
loaders, diggers or drilRg or

b. Road  construction
resurfacing equipment such
as pgraders, scrapers or
rollers;

vehicles not described above that

are not self-propelled and are

_maintained primarily to provide

mobility to permanently attached
equipment of the following types:

a. Air compressors, pumps and
generators, including
spraying, welding, building,

cleaning,
geophysical exploration,
- lighting and well servicing
equipment; or

Cherry pickers and similar
devices used to raise or lower
workers;

“ .. Cherry pickers and similar
£ devices  mounted  on

K.
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6. vehicles not described in
paragraphs 1, 2, 3 or 4 above that
are maintained primarily for
purposes  other than the
transportation of persons or
cargo. However, self-propelled
vehicles with the following types
of permanently attached
equipment are not Mobile
Equipment but will be

considered Automobile(s):
a. Equipment designed
primarily for;

(1) snow removal;

(2) road maintenance, but
construction or
ing; or

cleaning;

Automoblle or truck chassis
and used to raise or lower
workers; and

¢. Air compressors, pumps and
generators, including
spraying, welding, building
cleaning, geophysicial
exploration, lighting or well
servicing equipment.

Named Insured means the person or entity

designated as such in Item 1 of the

Declarations.

Policy Period means the period set forth in

the Declarations, or any shorter period

arising as a result of:

1. cancelilation or termination of this
Policy; or .

2. - with respect to specific Storage
Tank System(s) designated in the
Declarations:

a. the deletion of such
location(s) from this Policy
by the Company; or

U-STS-139-A (CW) (6/95)



b. the sale, leasing, giving

~ away, abandonment or
relinquishing of operational
control of such Storage
Tank System(s).

M. Property Damage means:

I,

physical injury to or destruction ,

of tangible property other than
property which is il the care,
custody or control of an Insured
including the rcsultmg loss of use
thereof;

loss of use of tangible property
other than property which is in
the care, custody or control of an
Insured that has not been
physically injured or destroyed.

N. Regulated Substance(s) means:

1.

petroleum, including crude oil or
any fraction thereof that is liquid

at standard conditions
temperature and press

hazardous substance as d¢
section 101(14) o
Comprehensive  Environmental
Response, Compensation and
Liability. Act of 1980 (CERCLA).

Q.

2. that are used solely to contain
Regulated Substance(s).

Similar Liability Insurance Policy means

an insurance policy issued by the Company or any
other insurance carrier to the Named Insured which
provides coverage for Corrective Action or for third
party Bodily Injury, Property Damage and defense
resulting from Release(s) or Confirmed Release(s).

IV. EXCLUSIONS
This insurance does not apply to Claims:

A.

arising from a Release existing prior to the
inception of this Policy, if any employee of
an Insured responsible for environmental
affairs, control or compliance or any
manager, supervisor, officer, director, or
partner, of an Insured knew or could have

asohably foreseen that such Release could
en, expected to give rise to a Claim.,

clusion does not apply to such
elme(s) which commenced during the
term of a prior Similar Liability Insurance

Policy issued provided that:
1. the Insured has maintained a
Similar Liability Insurance

Policy with the Company or
another carrier on a successive
and uninterrupted basis for the
periods succeeding the Release;
and

For the purposes of this definition, hazardous
waste regulated under Subtitle C of the
Resource Conservation and Recovery Act of
1976, as amended, is NOT included in this
definition of Regulated Substances.

. Release(s) means any spilling, leaking,
emitting, discharging, escaping or leeching of
one or more Regulated Substances from a
Storage Tank System into groundwater,
surfacewater or surface or subsurface soils.

Storrge Tank System(s) means a tank or
tanks operated by the Insured, including any
connected piping, ancillary equipment and
containment system:

1. that are on, within, or under a
location designated in Item S5 of
the Declarations and that are
designated in Item 6 of the
Declarations; and
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2, the Insured made full and
complete disclosure of such
Release(s) on ecach renewal
application for a  Similar
Lliability Insurance Pollcy to the
Company or another carrier.

"However, none of the preceding
provisions (i) shall restrict or
prevent the Company where

' appropriate from exercising its
right to cancel or nonrenew either
this Policy or the coverage for a
particular Storage Tank System
designated in Item 6 of the
Declarations; or (ii) shall be
deemed to reinstate. or increase
any of the limits of lisbility
shown in [Item 3 of the
Declarations,

U-STS-139-A (CW) (6/95)



arising from fines, assessments, penalties,
punitive, exemplary or treble damages.

arising from Release(s) based upon or
attributable to an Insured's intentional,
willful or deliberate noncompliance with any
statute, regulation, ordinance, administrative
complaint, notice of violation, notice letter,
executive order, or instruction of any
governmental agency or body.

. arising out of the ownership, maintenance,
use, operation, loading or unloading of any

aircraft, watercraft, rolling stock or -

Automobile or any other land motor vehicle,
trailer or semi-trailer designed for travel on
_public roads including any machinery or
apparatus attached thereto. This exclusion
does not apply to loading and unloading
necessary to operate the covered Storage

Tank System.
arising from Costs, charges or expenses

H. under Coverage B., for any costs, charges or

expenses incurred to investigate or verify that
a Confirmed Release has taken place.

Under Coverage A., due to Bodily Injury to
an employee of an Insured or its parent,
subsidiary or affiliate arising out of and in
the course of employment by an Insured or
its parent, subsidiary or affiliate.
This exclusion applies:
1. whether an Insured may be liable
as an employer or in any other
capacity; and
2, to any obligation to share
damages with or repay third

parties who must pay damages
because of the injury.

R others assumed by an Insured
Scontract or agreement, unless the
of an Insured would have attached

em , .

. ; Under Coverage A., arising from Bodily
In::s:ed;x:}: l(tisop:m::t}’\ suzss o ses_are Injury occurring on or within the location(s)
un s sts, charges : . designated in Item 5 of the Declarations.

incurred with the prior approval of
L. Under Coverage A,, for any Costs, charges

Ly
incurred by the Insured for goods supplj R
by the Insured or services perfo in the absence of such contract or agreement.
staff and/or salaried e K.
1

the Company at its sole discretion.

arising from any consequence, whether direct
or indirect, of war, invasion, act of foreign
enemy, hostilities (whether war be declared
or not), civil war, rebellion, revolution,
insurrection or military or usurped power,
strike, riot or civil commotion.

G. under Coverage B:

1. for any Costs arising out of the
reconstruction, repair,
replacement,  upgrading  or
rebuilding of any Storage Tank
System or any other
improvements and any site
enhancement or routine
maintenance on, within, or under
the locations designated in ltem §
of the Declarations.

2. for any costs arising out of the
removing, replacing or recycling
of the contents of any Storage
Tank System.
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or expenses arising out of the investigation,
monitoring, removal or remediation of
contaminated  soil, surfacewater or
groundwater on, within or under the
location(s) designated in Item 5 of the
Declarations, whether or not such Costs,
charges or expenses are incurred in the
course of avoiding or mitigating Bodily
Injury, Property Damage or Costs for
Corrective Action which may be covered
under this policy.

. Under Coverage A., for Property Damage

to goods or products manufactured, sold,
handled or distributed by an Insured; arising
out of such goods or products or any part
thereof, or due to Property Damage to work
performed by, or on behalf of the Insured or
its parent, subsidiary or affiliate arising out
of the work or any portion thereof, or out of
materials, parts or equipment furnished in
connection therewith.

U-STS-139-A (CW) (6/95)



N. Under Coverage A., arising from an
intermittent Release(s) which first existed
prior to the inception of this policy.

V. LIMIT OF LIABILITY AND DEDUCTIBLE

A. The Company's total liability:

1. for all Loss(es) from Claim(s)
first made against the Insured

and reported; and

2. for all Costs for Corrective
Action from Claim(s) first
reported by or on behalf of the
Insured,

in writing, to the Company during the Policy
Period and including the Extended Reporting
Period, if applicable, shall not exceed the
limit of liability shown in the Declarations as
applicable to the “Aggregate Limit.* The
purchase by the Named Insured of an
Extended Reporting Period, pursuant to
Section VL. of this Policy, shall not sery

reinstate or increase the "Aggrega ' f
liability.
B. Subject to Paragraph A. abov ) licy'1s

to pay any Loss, or any Cos a result of
any Corrective Action, in excess of the
deductible amount shown in the
Declarations, up to but not exceeding the
limit of liability shown in the Declarations as
applicable to the "each Loss” or "each
Corrective Action” limit of liability.

However, regardless of the number of
Claim(s), claimants, or insureds, the total
liability of the Company for ail Clalm(s),
during one or more Policy Periods, resuiting
either in Loss, or in Costs for Corrective

Action, or in both, and arising out of the -

same, interrelated, associated, repeated, or
continuous Release(s), shall be considered
one Claim, subject to the "each Loss" or
"each Corrective Action" limit of liability
shown in the Declarations of the policy in
effect when the first such Clalm was made
and reported to the Company, and such
Claim(s) shall be deemed first reported to the

Company.
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C. The Company's duty to defend will terminate
when the "each Loss” or "each Corrective
Action” limit is exhausted by payment(s) for
Loss under Coverage A. or payment(s) for
Corrective Action under Coverage B.; or

the Company's duty to defend will terminate
when the "Aggregate Limit" is exhausted by
the payment(s) of Loss under Coverage A. or
the payment(s) for Corrective Action under
Coverage B,

D. For each Claim(s) under Coverage A. or
under Coverage B., or under both Coverage
A and Coverage B., one deductible amount
as shown in Item 4 of the Declarations shall
apply to the "each Loss” or "each Corrective
Action” limit of liability shown in Item 3 of
the Declarations. However, the deductible
amount does not reduce the "each Loss" or
“each Cprrective Acﬂon" limit of liability,

asSified by the Insured, and any paymeant of
such Costs by the Company is subject to
prompt reimbursement by the Insured.

V1. EXTENDED REPORTING PERIOD

The Named Insured shall be entitled to purchase an
Extended Reporting Period upon termination of
coverage as defined herein (except in the event of the
non-paymient of premium) as follows:.

A. For Claim(s) under Coverage A., first made
and reported, or a Claim(s) under Coverage
B., first reported, within the Extended
Reporting Period, if purchased in accordance
with the provisions contained in Paragraph B.
of this Section, will be deemed to have been
made and/or reported on the last day of the
Policy Period, provided that the Claim(s)
arises from a Release(s) that commenced on
or after the Retroactive Date shown in the
Declarations and before the end of the Policy

Period.

B. The Company shall issue an endorsement
providing an Extended Reporting Period of
up to 3 years from termination of coverage
hercunder for all covered Storage Tank
System(s) listed in the Declarations provxded
that the Named Insured:

U-STS-139-A (CW) (6/95)



1. makes a written request for such
eitdorsement which the Company
received within 30 days after
termination of coverage as
defined herein; and

2. pays the additional premium
when due, If that additional
premium is paid when due, the
Extended Reporting Period may
not be cancelled, provided that all
other terms and conditions of the
Policy are met.

C. For the purposes of this Section VI,
termination of coverage occurs:

1. at the time of cancellation or
nonrenewal of this Policy by the
Named Insured or by the

. Company; or
2. (a) Atthe time of the deletion of
a location listed in Item 5 of
the Declarations from this

sold, leased, given
abandoned or at v which
operational control has been
relinquished.

D. The Extended Reporting Period is available
to the Named Insured for not more than
150% of the Policy premium.

E. The purchase of an Extended Reporting
Period shall not serve to reinstate or increase
the limit of liability shown in Item 3 of the
Declarations as applicable to the "Aggregate
Limit."

Policy by the Company; or s
(b) at the time a locati
Item 5 of the DecRggatio
A s

VII. TERRITORY

This Policy only applies to Claim(s) arising from
Release(s) in the United States, its territories or
possessions or Canada and only if such Claim(s) are
made or brought in the United States, its territories or
possessions or Canada, :

VIII. CONDITIONS

- A

Inspection and Audit - The Company shall
be permitted but not obligated to inspect,
sample and monitor on a continuing basis an
Insured's property or operations, at any time.
Neither the Company's right to make
inspections, sample and monitor, nor the
actual undertaking thereof nor any report
thereon, shall constitute an undertaking, on
behalf of an Insured or others, 10 determine

~ or warrant that property or operations are

g
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safe, healthful or conform to acceptable
engineering practice or are in compliance
with any law, rule or regulation. The
Company does not manage or exercise
control over any premises or any Storage
Tank System, nor is the Company in control
of any source of a Regulated Substance.

Cancefiation - This Policy may be cancelled
med Insured by surrender thereof

pany of any of its authorized

or by mailing to the Company,

notice stating when thereafter the
cancellation shall be effective. This Policy,
or the coverage afforded by this Policy with
respect to a particular location or locations
designated in the Declarations, may be
cancelled by the Company by mailing to'the
Named Insured at the address shown in the
Policy, written notice stating when, not less
than 60 days (not less than 10 days for
nonpayment of premium or for

misrepresentation by an Insured) thereafier,

such cancellation shall be effective, The
mailing of notice as aforesaid shall be
sufficient proof of notice. The time of
surrender or the effective date and hour of
cancellation stated in the notice shall become
the end of the Policy Period, Delivery of
such written notice either by the Named
Insured or by the Company shall be
equivalent to mailing,

If the Named Insured cancels, eamed
premium shall be 90% of the pro-rata
premium, If the Company cancels, eamed
premium shall be computed pro-rata.
Premium adjustment may be either at the
time cancellation is effected or as soon as
practicable after cancellation becomes
effective, but payment or tender of unearned
premium is not a condition of cancellation.
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C. Representations - By acceptance of this
Policy, an Insured agrees that the statements
in the Declarations and Application are their
agreements and representations, that this
Policy is issued in reliance upon the truth of
such representations and that this Policy
embodies all agreements existing between an
Insured and the Company or any of its
agents relating to this insurgnce.

. Action Against Company - No action shall

lie against the Company, unléss as a

condition precedent thereto, there shall have

been full compliance with all of the terms of

this Policy, nor until the amount of an
Insured's obligation to pay shall have been
finally determined either by judgment against
an Insured after sactual trial or by written
agreement of an Insured, the claimant and
the Company.

Any person or organization or the legal
representative thereof, who has secured such
judgment or written agreement
thereafter be entitled to recover und
Policy to the extent of the insurafCTWS
by this Policy. No persofg
shall have any right under th
the Company as a party to arfy™
an Insured to determine an
liability, nor shall the Company be impleaded
by an Insured or his legal representative.
Bankruptcy or insolvency of an Insured or
of an Insured's estate shall not relieve the
Company of any of its obligations hereunder.

Assignment - This Policy shall not be
assigned without the prior written consent of
the Company. Assignment of Interest under
this Policy shall not bind the Company until
its consent is endorsed thercon.

Subrogation - In the event of any payment-

under this Policy, the Company shall be
subrogated to an Insured's rights of recovery
therefor against any person or organization
and an Insured shall execute and deliver

instruments and papers and do whatever else

is necessary to secure such rights. An
Insured shall do nothing after a Claim to
prejudice such rights,
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Any recovery, as a result of subrogation
proceedings arising out of a Loss or out of
Costs for Corrective Action caused by
Release(s) under this Policy, after expenses
incurred in such subrogation proceeding are
deducted by the party bearing the expense,
shall accrue to an Insured and the Company
in proportion to each amount actually paid as
a result of judgment, settlement or defense of
a8 Claim for Bodily Injury or Property
Damage, or of a Claim for Costs for
Corrective  Actlon, arising from a
Release(s). 4

Changes - Notice to any agent or knowledge
possessed by any agent or by any other
person shall not effect a waiver or a change
in any part of this Policy or stop the
Company from asserting any right under the
terms of this Policy; nor shall the terms of
this be waived or changed, except by

issued to form a part of this

e Agent - A Named Insured first listed in
Item | of the Declarations shall act on behalf
of all other Insured's, if any, for the payment
or return of premium, receipt and acceptance
of any endorsement issued to form a part of
this Policy, giving and receiving notice of
cancellation or nonrenewal, and the exercise
of the rights provided in the Extended
Reporting Period clause,

Other Insurance - Where other applicable
insurance is available to an Insured for
Loss(es) or for Costs for Corrective Action
covered under the terms and conditions of
the Policy, the Company's obligation to an

. Insured shall be as follows:

1. This insurance shall apply as
excess insurance over any other

applicable insurance whether
collectible or not, be it primary or
excess.

2. Where this insurance is excess
over other applicable insurance,
the Company will pay only its
share of the amount of Loss and
Costs for Cotrective Action, if
any, that exceeds the total amount
of all such other insurance,
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An Insured shall promptly, upon request of
the Company, provide the Company with
copies of all Policies potentially applicable
against the liability covered by this Policy.

Regulatory Amendments - References in
this Policy under Coverage B. to the
Resource Conservation and Recovery Act of
1976, The Comprehensive Environmental
Response, Compensation, -and Liability Act
of 1980, applicable sections of the Code of
Federal  Regulations (the "
regulations"”),

and any appli
underground  storage
regulations include any ame: 0 su
environmental statutes o egulations

.promulgated subsequent to binder of
coverage.

K.

Choice of Law - In the event the Named
Insured and the Company disputo the
meaning, interpretation or operation of any
term, condition, definition or provision of
this Policy resulting in litigation, arbitration
or other fonn of dispute resolution, the
Na nsured and the Company agree that

the State of New York shall apply

Ml litigation, arbitration or other

and the Company agree to resolve their

%a dispute resolution shall take place in
) \ Néw York. In the event the Named Insured
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dispute by arbitration, any such arbitration
shall be in accordance with the Commercial
Arbitration Rules of the American
Arbitration Association.
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- IN WITNESS WHEREOF the Compm as caused this Policy to be signed by its President and Secretary and signed
on the Declarations page by a duly a d repmcntanve of the Company.

%»3%&«

Secretary
Zurich Insu

President
Zurich Insurance Company
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Storage Tank System Third-Party Liability

ZURICH-AMERICAN and Corrective Action Policy
INSURANCE GROUP Extended Reporting Period Endorsement
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

Policy No. " | Eff, Date of | Exp. Date of | Eff. Date of Producer Additional Return

' Policy Policy Endorsement Premium Premium

Named Insured:

Address (including Zip Code):

This endorsement modifies insurance provideg by the following:

STORAGE TANK SYSTEM TH|RIGPA BILITY
AND CORRECTIV
CLAIMS

This Endorsement is issued pursuant ms of Section VI, Extended Reporting Period. The Company agrees
subject to all the terms of this policy, wi Named Insured to pay on behalf of the Named Insured any loss the

Nemed Insured is legally obligated to pay tor claims arising from a Release(s) that commenced on or after the
Retroactive Date shown in the Declarations and before the end of the Policy Period.

The Limits of Liabiiity afforded under. this Extended Reporting Period coverége shall be $

The term of this Extended Reporting Period coverage shall be from ' to

Countersigned:
. Authorized Representative : ' U-STS-102-A (CW)} (12/93)




@
ey agiara STORAGE TANK SYSTEM THIRD PARTY
LIABILITY AND CORRECTIVE ACTION POLICY

MAINE CANCELLATION AND NONRENEWAL

This Endorsement changes the Policy. Please read it carefully.

- |This endorsement modifies insurance provided under the following:

' A. The CANCELLATION Condition is replaced by the following:

1. The Named Insured may cancel this policy by mailing or delivering to the Company advance written of
cancellation,

2. Cancellation of Policies in Effect for Less Than 60 Days

If this policy has been in effect for less than 60 days, the Company may cancel this policy by sending by
certified mail, or delivering, to the Named Insured a written notice of cancellation stating the reason(s)
for cancellation at the last mailing address known to the Company at least 10 days before the effective
date of cancellation if the Company cancels for nonpayment of premium or fraud or material
misrepresentation and 60 days if the Company cancels for any other reason.

3. Cancellation of Policies in Effect for 60 Days or More

a. If this Policy has been in effect for 60 days or more, or if this is a renewal of a policy issued by the
Company, the Company may cancel this Policy only for one or more of the following reasons;

(1) Nonpayment of premium;

(2) Fraud or material misrepresentation made by the Named Insured or with the Named Insured's
consent in obtaining the policy, continuing the policy or in presenting a claim under the policy;

3) Substantial change in the risk which increases the risk of loss after insurance coverage has been
issued or renewed, including, but not limited to, an increase in exposure due to regulation,
legislation or court decision;

(4) Failure to comply with reasonable loss control recommendations;
(5) Substantial breach of contractual duties, conditions or warranties; or

(6) Determination by the superintendent of insurance that the continuation of a class or block of
business to which the policy belongs will jeopardize the Company's solvency or will place the

Company in violation of the insurance laws of Maine or any other state.

b. If the Company cancels this Policy based on paragraph 3.a. above, the Company will mail or deliver a
written notice of cancellation, stating the reason(s) for cancellation to the Named Insured at the last
known mailing address at least:

(1) 10 days before the effective date of cancellation if cancellation is for nonpayment of premium,
fraud or material misrepresentation by the Named Insured; or

Page 1 of 2
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(2) 60 days before the effective date of cancellation if cancellation is for any other permissible
reason,

4, If the Named Insured cancels, earned premium shall be 90 percent of the pro-rata premium. If the
Company cancels, earned premium shall be computed pro-rata. Premium adjustment may be either at the -
time cancellation is effected or as soon as practicable after cancellation becomes effective, but payment or
tender of uneamned premium is not a condition of cancellation,

Page 2 of 2
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State Funds in Transition

United States Models for Underground Storage
PA Ewironmental rotestion Tank Assurance Funds
(EPA 510-B-97-002). January 1997.
Gffice of Underground Storage Tanks i
Contents

Introduction

1. Overview of the UST Program and State Funds

Authorizing Legislation

State Assurance Funds

Availability of Pollution Liability Insurance
Impact Of The 1998 Deadline

Conclusion

2. Making the Transition: From State Funds. . .

The Texas Petroleum Storage Tank Remediation Fund
Florida State Fund
Wisconsin Petroleum Environmental Cleanup Fund

3. Making the Transition: . . .To A New Model

Michigan Underground Storage Tank Financial Assurance Act

Idaho Petroleum Clean Water Trust Fund

West Virginia Petroleum Underground Storage Tank Insurance Trust Fund
Washington Pollution Liability Insurance Program

New York State Fund

4. Conclusions

Introduction: State Funds In Transition

Most states have created cleanup funds to help pay for the remediation of sites
contaminated by leaking underground storage tanks (USTs). Increasingly, states are
considering changing these funds or moving out of them entirely. The
Environmental Protection Agency's Office of Underground Storage Tanks (OUST)
has compiled this document for state officials who are considering changes and
alternatives to their state funds.

This booklet describes some of the activities states have conducted in making a
transition from a state fund program to other financial assurance mechanisms.
Chapter 1 provides some general background on the underground storage tank
program and the development of state assurance funds. Chapter 2 describes the
process by which three states are making a transition from their state fund programs
to other alternatives. Chapter 3 briefly analyzes five state programs that might serve
as models for other states that have decided to change their current state fund
structure.

The information presented in this booklet was supplied primarily by state personnel
who have been closely involved with the state funds discussed. State staff reviewed

http://www.epa. gov/swerﬁstl/states/ statefnd.htm 1/2/98
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material and offered many constructive ideas to improve the information. OUST
would like to thank the following state managers and staff who provided valuable
information and helped write portions of the text:

Amy Carter, Michigan Department of Environmental Quality

Bill Morrisey, Wisconsin Department of Natural Resources

Dan Neal, Texas Natural Resources Conservation Commission

Dick Ostrom, Idaho Petroleum Storage Tank Fund

Tom Plesnarski, New York Department of Environmental Conservation
Dennis Rounds, South Dakota Department of Environmental and Natural
Resources

Pat Rounds, Iowa Department of Natural Resources

Gil W. Sattler, West Virginia Division of Environmental Protection
Paul Sausville, New York Department of Environmental Conservation
Bill Truman, Florida Department of Environmental Regulation

Chuck Williams, Florida Department of Environmental Regulation

In particular, OUST would like to acknowledge the contribution made by Jim Sims
of the Washington Pollution Liability Insurance Agency, who wrote the section on
the Washington program.

Chapter 1

Overview Of The Underground Storage Tank Program And State
' Funds '

Authorizing Legislation

In 1984, Congress responded to the increasing threat to groundwater posed by
leaking underground storage tanks (USTs) by adding Subtitle I to the Resource
Conservation and Recovery Act. This section of the law required the U.S.
Environmental Protection Agency (EPA) to develop a comprehensive regulatory
program for USTs. Congress directed EPA to publish regulations that would require
owners and operators of new tanks and tanks already in the ground to prevent and
detect leaks, clean up leaks, and demonstrate financial responsibility for cleaning up
leaks and compensating third parties for resulting damages.

Congress created the Leaking Underground Storage Tank (LUST) Trust Fund in
1986 by amending Subtitle I of the Resource Conservation and Recovery Act. The
LUST Trust Fund has two primary purposes. First, it provides money for enforcing
and overseeing corrective action at leaking UST sites. Such actions are undertaken
by a responsible party, typically the owner or operator of the leaking UST. Second,
the Trust Fund provides money for cleanups at UST sites where the owner or
operator is unknown, unwilling, or unable to respond, or which require emergency
action. Where Trust Fund monies are used directly for cleanup, Congress required
under Subtitle I that responsible tank owners and operators be held liable in cost
recovery actions for such expenditures.

State Assurance Funds

http://www.epa.gov/ swérustl/states/statefnd.htm ‘ 1/2/98
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State assurance funds were originally developed to help pay for cleanup of existing
contaminated sites and to enable tank owners to comply with federal financial
responsibility requirements for USTs. The use of state assurance funds as a
compliance mechanism is allowed in the federal statute enacted in 1986 and in
EPA's financial responsibility regulations. In order for tank owners to use a state
fund to comply with federal financial responsibility requirements, states are required
to submit their funds to EPA so that EPA can determine that the fund is "equivalent"
to other compliance mechanisms allowed by the regulation, such as insurance, letters
of credit, surety bonds, and corporate guarantees. EPA's regulations provide that
once a state submits its fund to EPA for approval, pending the EPA Regional
Administrator's determination that the fund is acceptable as a compliance
mechanism, UST owners and operators will be considered to be in compliance with
the financial responsibility requirements for the amounts and types of costs covered
by the state assurance fund.

To date, 42 states have submitted their funds for approval, and EPA has approved 34
of these funds. Another six states have fund programs that have not been submitted
to EPA for approval. While these states currently provide or previously provided
funds for UST cleanups, their tank owners cannot use the state fund to demonstrate
compliance with the federal financial responsibility requirements.

In general, state assurance funds act as reimbursement mechanisms, paying owners
and operators for costs incurred in remediating releases. Typically these owners and
operators are known, willing to clean up, and solvent. In contrast, when federal
LUST funds are used for a cleanup, it is likely that the owner or operator is
unknown, unwilling, or unable to pay for the remediation.

Aside from serving as the primary means for many businesses (especially small
businesses) to comply with the financial responsibility requirements, state funds are
playing a major role in state cleanup programs, and that role continues to grow in
importance. Collectively, existing state assurance funds raise almost $1.2 billion
annually to help pay for cleanups. Some of these cleanups, especially those of
historical releases, might not have occurred had these funds not been created.
Annually, states are raising approximately 20 times more than the most recent
federal LUST Trust Fund appropriation. Perhaps more significantly, at a time when
LUST Trust Fund appropriations have declined, state assurance fund revenues are
increasing. In 1993, the state funds collectively raised about $900 million, increasing
revenues by 30% in the three-year period from 1993 to 1996. However, the number
of claims against the funds is also increasing. The most recent data collected by
states show outstanding claims at $2.8 billion, with the current balance in the funds -
amounting to $1.3 billion and current income at $1.2 billion per year.

Availability Of Commercial Pollution Liability Insurance

In 1996, commercial pollution liability insurance (which meets the federal financial
responsibility requirements) is readily available and generally affordable, especially
for "good" tanks meeting all technical requirements. Growth of this insurance market
has not been constrained by a lack of supply, but rather by a lack of demand due to
competition from state assurance funds. The current market is dominated by about
five major insurance companies. These companies operate in most, if not all, states
and offer coverage to all types of tank owners. Several other companies provide
coverage in a limited number of states.

http://www.epa.gov/swerust1/states/statefnd.htm 1/2/98
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Given that most potential customers are already covered by state trust funds, demand
for commercial insurance has been relatively small. This has led to fierce
competition between the big providers and resulted in easier application procedures
and lower premiums for tank owners. While each company uses different
underwriting criteria and application forms, the general trend has been to require less
information and documentation than has been required in the past. When companies
first began to offer insurance for USTs, the normal application form was four to five
pages long and often required documentation that the tanks were tight and the site
clean. (Meeting this one requirement would have added considerable up-front
expense to application costs). Today, applicants typically complete a two-page
application, Applicants are often also required to submit the results of tank tightness
tests. While insurers will not generally insure a contaminated site, they may insure a
site against future contamination if the current contamination can be clearly
delineated and the known cleanup costs are the responsibility of another party.

Premiums have also come down since 1989, when some of these commercial
programs began. Then, the average premium was approximately $1000 per tank (for
good tanks). Today that average has been reduced to roughly $400 per tank. For a
double-walled tank and piping system, the cost could drop to $200 per tank. Table I
on the next page presents recent price quotes from three major insurance companies.
As the Table indicates, premiums for older, unprotected tanks are extremely high,
reflecting the risk associated these tanks. The data also demonstrate the savings in
insurance costs that can be achieved when tanks are upgraded.

Major insurers have stated their intention to remain in the UST insurance market. All
of the insurers that OUST has contacted have indicated that the market will grow to
meet demand, which will increase as more state funds are phased-out. Insurers have
also indicated that as tanks are upgraded or replaced to meet the 1998 compliance
deadline, more insurers may begin to offer coverage.

Impact Of The 1998 Deadline

Federal rules require UST owners to ensure that their tanks have spill protection,
overfill protection, and corrosion protection by December 22, 1998. Some owners
will upgrade their existing USTs to meet the 1998 requirements. Others will close
their USTs and replace them with new ones. Many owners will simply close and
remove their tanks. In any event, as owners and operators comply with the 1998
requirements, states can expect to confirm a significant number of new releases.
While it is difficult to estimate the number of releases to be discovered in the coming
months, states and EPA expect that more than 100,000 new releases may be
reported. These releases would represent a substantial increase over the 317,000
releases confirmed as of September 30, 1996.

Even if the number of new releases grows more modestly, the demand placed on
state fund resources is likely to increase substantially. Some state fund
administrators have attempted to estimate the probable impact of the 1998 deadline
on their funds. Generally, their estimates indicate that funds may experience cash
flow problems a few years after the deadline, beginning around 2000 or 2001. Some
authorities predict that cash flow problems will remain for three to five years unless
more stringent cost controls are applied or additional income is provided.

In some states, the increased demand on state fund resources is likely to lead to
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efforts to limit state fund liability. For example, states might employ more
aggressive cost control strategies, or state legislatures may establish sunset dates
after which the state fund would cease to accept claims. Setting a sunset date may be
viewed as a particularly timely, workable option since all owners and operators
presumably will have upgraded or replaced tanks and, in the process, should have
discovered the bulk of historical contamination as well, As a result, owners and
operators should have clean sites and upgraded tanks and should be able to insure

their sites for a reasonable price.

Table 1
UST SYSTEM PREMIUM

(3 tanks per site) Company A| Company B [Company C
Fiberglass reinforced tank; double wall 31,350 $820 1,320
piping; suction pump system; automated ($5,000 ($5,000 $10,000
monitor& inventory deductible) | deductible) | deductible)
STI-P3 steel tank (installed 199T); cathodic | $1,500 $1,250 $1,320
protection; single wall piping; suction
pump system; automated monitor & (85,000 (85,000 $10,000
inventory .. | deductible) | deductible) | deductible)
Single wall steel tank (installed 1985); $3,500 $1,500 $2,563
cathodic protection; single wall piping;
pressurized system; stat. inventory ($10,000 (85,000 $10,000
reconciliation; no overfill or spill prevention| deductible) | deductible) | deductible)
Single wall steel tank (installed 1975); no $3,800 $5,610
cathodic protection; single wall piping; Decline
pressurized system; manual inventory; no Coverage ($5,000 $10,000
overfill or spill prevention deductible) | deductible)

Conclusion

Congress passed legislation establishing the underground storage tank program more
than 10 years ago. Since then, more than 317,000 releases from regulated tanks have
been identified, and cleanups have been initiated at more than 250,000 sites. In the
vast majority of cases, state funds are paying for these cleanups. State funds are
providing more than $1 billion annually to pay for cleanups and are expected to

continue to do so in coming years. Clearly, without state fund resources,

considerably less progress would have been made in cleaning up sites.

While they have made substantial progress in UST cleanups, however, some states
are concluding that the time is right for making the transition from their state funds
to private insurance or other mechanisms. These states reason that such a transition
will be especially appropriate over the next few years, as the preponderance of
historic contamination is discovered and tanks are upgraded to meet the 1998

deadline. In the next chapter, we review the experiences of several states involved in
the transition process. The case studies which follow may be valuable to other states
as they determine whether to make a change in their fund programs and how such a

change might occur.
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Chapter 2
Making The Transition: From State Funds. ..

Some states have already begun the process of moving from their state funds to
alternative mechanisms. This chapter describes the experiences of three
states--Texas, Florida, and Wisconsin--in making this transition.

While states still have limited experience with fund transitions, it appears that
solvency problems are a major impetus to moving a state along the transition route.
When state officials, including legislators, are faced with a raft of claims that
exceeds their fund's balance and/or income, they may decide that part of the solution
lies in setting a sunset date and phasing out of the state fund business. That has been
the experience in Texas and Florida, and it is likely to be an approach shared by
other states facing an increasing number of claims associated with stepped-up 1998
compliance activity.

The Texas Petroleum Storage Tank Remediation Fund

Background

The Texas Petroleum Storage Tank Remediation Fund was created in 1989, both to
pay for underground storage tank cleanups and to serve as a financial responsibility
mechanism (for cleanups but not for third party claims) for UST owners and
operators in Texas.

During the Fund's early years, claims substantially exceeded revenues, mainly due to
the lack of mechanisms in place to control costs. By 1992, the Fund had a backlog of
unpaid bills totaling about $170 million. This amount alone exceeded the Fund's
annual income by approximately 300%. New claims arriving daily added to the
backlog.

In its 1993 session, the Texas Legislature considered ways to address the problems
facing the Fund but was unable to agree on what needed to be done. The Legislature
established a Joint Interim Legislative Committee, charged with evaluating the
program and identifying its problems. The Legislature also agreed to loan the Fund
$120 million to deal with part of the backlog while the Joint Committee considered a
more permanent solution.

Even while the Committee was undertaking its evaluation, however, the Texas
Natural Resource Conservation Commission (TNRCC) instituted five significant
measures designed to improve cost control. Initially, the program:

1. Promulgated a rule requiring all corrective action activities to be preapproved;
2. Temporarlly slowed corrective action activities, except at the most important

sites;

3. Certlﬁed corrective action spec1ahsts and project managers;

4. Adopted reimbursable cost guidelines by rule; and

5. Streamlined and standardized corrective action reports and reduced the
number of reports required.

In addition, Texas instituted a risk-based corrective action (RBCA) process designed
to focus resources on the most important and threatening sites.

These changes had an important political effect. During its 1995 session, the
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Legislature heard from a variety of stakeholders, notably industry, that TNRCC was
"getting on top" of problems and that stakeholders generally agreed upon the
solutions being implemented. This progress was also verified by the Joint Interim
Legislative Committee's report, which supported the actions taken to control costs
and was a major influence on the Legislature as it considered changes to the Fund.

"The Texas Transition Strategy

The legislation Texas passed in 1995 to change the Fund has several major
components. First, the Legislature increased the Fund's income by doubling the bulk
delivery fee that supports the Fund. As a result, the Fund's monthly income increased
from about $5 million to $10 million. Second, to deal with the existing backlog of
claims, the legislation provided for a second $120 million loan, to be repaid by the
end of FY1997. Third, the Legislature set a sunset date, December 23, 1998, for
accepting new releases at sites. Last, it set a final sunset date of September 1, 2001,
at which time the Fund will cease making payouts and close.

With these provisions, the Legislature sent the message that it would increase Fund
income to deal with the backlog of claims and releases found while tank owners and
operators worked to comply with the 1998 deadline. At the same time, the
Legislature set in motion the process by which the state would exit the fund
business, limit its liability, and let the private market provide the means for owners
and operators to comply with financial responsibility requirements.

The legislation also established several other requirements. First, to be eligible for
reimbursement after December 31, 1995, owners and operators must have registered
their tanks. After December 31, 1995, new tanks must be registered within 30 days
of installation. Next, after September 1, 1995, if a closure letter for a site has been
issued and there is a subsequent release, the $10,000 deductible initially in effect
rises to $50,000. In addition, owners and operators are required to use appropriately
licensed and registered professional engineers for remedial action plans, design, and
installation. Finally, to remain under the current deductible, owners and operators
must:

* Submit a site assessment before December 23, 1996;

* Have an approved corrective action plan by December 23, 1997; and

+ Meet the goals outlined in an approved corrective action plan by December
23, 1998.

For each deadline missed, the deductible doubles. Thus, if the first deadline is
missed, the deductible becomes $20,000. The deductible rises to $40,000 and
$80,000 for missing the second and third deadlines respectively. An owner who
meets the first two deadlines but has missed the third would have an $80,000

deductible.
Discussion

Texas took a two-pronged approach to address its fund problems and limit its
long-term exposure to remediation of leaking tanks. It dealt with the growing
backlog of claims not only by increasing income but also by instituting a variety of
measures intended to control costs. These measures include preapproval and cost
guidelines, as well as reliance upon a risk-based corrective action approach to focus
resources on the most important sites.

In addition, the Texas program linked a broad range of compliance
requirements--including tank registration and compliance with the 1998 deadline--to
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receiving reimbursement from the state fund. Given that most leaks are found during
closure or upgrading, owners and operators have an incentive to begin these
activities early while they may still benefit from the lower deductible. The deadlines
have the effect of inducing owners and operators to find leaks early, undertake
remediation promptly, and keep remediation activity on schedule. Owners and
operators who remain out-of-compliance must realize that after December 22, 1998
they will not have a state fund to pay for remediating new releases. Further, these
owners and operators will find it difficult if not impossible to secure insurance. The
Texas system of increasing deductibles over time promotes early compliance with
the 1998 deadline, and the overall approach is designed to leave owners and
operators with insurable sites and tanks at the point when the state fund ceases to
accept claims.

Clearly, the Texas approach forces owners and operators to convert to another form
of financial assurance, most likely insurance, on December 23, 1998. This
conversion can potentially benefit both owners and operators and the insurance
industry. If the approach is successful, sites in Texas will be upgraded, the state fund
will have paid for remediation of any historic contamination found, and insurance
companies will have a large number of clean, upgraded sites in need of coverage.
The risks will be known to the insurance industry, and, since tanks will be upgraded,
premiums should be relatively low.

Obviously, there are ways in which this optimistic scenario may not be realized, at
least by the end of 1998. There is a possibility that a substantial minority of tank
owners and operators cannot afford to upgrade their tanks and will have historic
contamination and tanks that are not in compliance as of December 23, 1998. Even
so, there is every reason to believe that the majority of tanks will be upgraded and
quite insurable.

Lessons Learned

Just a few years ago, the Texas State Fund was on the edge of insolvency. The
changes described above have led to a significant change in the Fund's cash flow and
control of cleanup costs. Overall, however, Texas attributes the success of its
approach to stakeholder involvement. Stakeholders were involved early and, once all
could agree to the approach, became highly effective advocates in indicating their
support to the Texas legislature. Based upon Texas' experience, a primary
recommendation to other states is to invest in working with all stakeholders in order
to agree on an approach and design it to be politically saleable.

A key element to solving the Fund's problems was increased income, to deal with
both the backlog of claims and the new claims expected as owners and operators
prepared for the 1998 deadline. Since the legislation included a sunset date that
would limit the state's long-term financial exposure, the Legislature was willing to
provide the extra income, even if the final cost of remediations was not clear, A
potential problem does exist should the increased income still be insufficient to pay
claims. If such a situation arises, the Legislature may again have to provide loans to
the Fund that are paid back by subsequent income. This approach has been used
successfully in the past. Some owners and operators may object to having both a
bulk delivery fee and the cost of insurance premiums to pass along to customers.
However, others would view this as a small price to pay for clean, insurable sites.
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Florida State Fund
Background

When Florida began its LUST program in 1986, it identified the protection of
groundwater as a critical state priority and decided to invest state resources in the

- cleanup of contaminated UST sites. In order to locate and address existing releases,
Florida developed the Early Detection Incentive (EDI) program. The EDI program
provided amnesty to all owners and operators who reported a leak, and the state
committed to fully funding the cleanups. Florida expected fewer than 1,000 leaks to
be reported; however, the EDI program uncovered 9,470 releases. This unexpected
response led to numerous extensions of the EDI program, which ultimately ended on
December 31, 1988. By this point it was apparent that the EDI program had not yet
uncovered all releases: The UST problem was ongoing and would need to be
addressed into the future.

Florida created the Florida Petroleum Liability Restoration and Insurance Program
(PLRIP) as a successor to the EDI program. PLRIP became effective on January 1,
1989, following the EDI program, and is still in operation today. PLRIP differs from
EDI in that it operates more like an insurance program, providing coverage to owner
and operators for future releases. This program was designed to cover active sites,
since the EDI program should theoretically have identified all the existing releases.
Florida's Inland Protection Trust Fund (hereafter referred to as the state Fund) pays
for remediation of new releases at these sites, but not for third party liabilities. To
qualify for PLRIP, owners and operators must be in compliance with the third party
liability regulations through some other mechanism, usually insurance. Initially,
Florida contracted with one insurance company to provide the necessary third party
liability coverage and required owners and operators to have policies with that
company before they could qualify for PLRIP. Now, however, the market is open to
any insurers that provide the necessary coverage.

Florida has two other smaller and more specialized programs. The Abandoned Tank
Restoration Program was created in 1990 to pay for remediation of contamination
associated with closed or abandoned tanks. To qualify for this program, owners and
operators must prove existing contamination and show that the facility has not been
in the petroleum storage business since March 1, 1990. This program was closed in
June of 1996, except for covering indigent owners. Finally, to address any sites not
covered under other programs, Florida created the Petroleum Contamination
Participation Program. Under this program, owners and operators pay a 25%
co-payment and perform a limited contamination assessment.

Florida's cleanup programs were generous and inclusive, but they entailed a huge
liability for the state. High cleanup costs--resulting from stringent corrective action
standards, high groundwater tables, and policies that were favorable to
consultants--multiplied by the huge number of reported releases have created
liabilities for Florida that will amount to well over a billion dollars.

Florida's Transition Strategy

By 1992, Florida had accumulated significant liability from its various corrective
action programs. The Florida Legislature determined to change the existing system
by transferring some of the responsibility for environmental cleanup from the public
to tank owners and the insurance industry. The Legislature believed that as tank
owners upgraded and replaced their tanks and insurance became more available and
affordable, the state could exit the state fund business without significantly
jeopardizing the environment. The 1992 Legislature, in addition to increasing the
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Fund's revenue, passed legislation ultimately to phase out the Fund. The legislation
established a phase-out schedule to reduce incrementally the corrective action
coverage provided by the state. Tank owners would be required to supplement
diminishing state coverage with financial responsibility coverage, as well as third
party liability coverage, from another source.

The legislation established the following phase-out schedule:

Through 1993 -- State provides $1 million in coverage
January 1, 1994 -- State Fund coverage reduced to $300,000
January 1, 1997 -- State Fund coverage reduced to $150,000
January 1, 1999 -- State Fund coverage for new releases ends

Discussion

While Florida planned its eventual exit from the state fund business primarily to
limit future liabilities, its transition strategy benefits tank owners and the insurance
industry as well. For example, when PLRIP was created, insurance was not widely
available. By 1992, however, insurance had become more available and affordable
for good tanks in Florida. Florida's transition strategy provides an opportunity for
insurance companies to become further established, helping ensure their ability to
meet the needs of the UST market when the Fund ceases to provide coverage.
Florida's strategy includes three components that will help build a strong insurance
market. First, Florida requires that tank owners obtain both third party and
supplemental corrective action coverage before they are eligible for the Fund. This
guarantees a constant market for UST insurance. Second, since the state covers the
first $300,000 of corrective action costs (down to $150,000 in 1997), insurance
companies bear minimal risk and can write relatively safe policies. Finally, Florida's
stringent technical regulations and intensive compliance program will help ensure
safe and well maintained tanks. The combination of a guaranteed market, low risk
policies, and new and well maintained tanks creates an environment in which
insurance companies can flourish in Florida.

Florida's approach also eases the transition for tank owners. By providing them five
more years of state-subsidized insurance, the phase-out plan allows owners and
operators plenty of time to bring their tanks into technical compliance, thereby
ensuring their eligibility for insurance at a reasonable cost once PLRIP ends. Closing
PLRIP without the five-year lead would have left many tank owners with old,
potentially uninsurable tanks. Further, any corrective action costs associated with
contamination discovered during tank upgrading or replacing would have been the
responsibility of owners and operators. Allowing additional time for the insurance
market to grow also benefits the tank owners, because the competition associated
with a flourishing insurance market should help keep availability high and premiums
low.

Finally, Florida benefits by reducing and eventually eliminating future liability
(beyond the liability associated with releases that are already in the system). By
capping liabilities, the state can concentrate its resources on the large number of
existing claims, quantify its liability, and determine how best to address it. The
phase-out approach also complements Florida's compliance and enforcement
programs. To be eligible for assistance from the state Fund, tank owners must be in
compliance with the technical requirements. Upon report of a release, Florida
inspectors visit a site to ascertain adequate compliance. This inspection serves as an
incentive for technical compliance. Financial responsibility compliance is ensured
since tank owners must have third party liability and excess corrective action
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coverage before they qualify for the state Fund. The phase-out also provides an
incentive for owners and operators to comply with Florida's 1998 secondary
containment deadline, as they will not be covered for costs associated with existing
contamination discovered during tank replacement once the state Fund expires.

Lessons Learned

Florida's transition plan has been well received by tank owners and the insurance
industry, and the phase-out is still on schedule. States wishing to adopt a similar
approach will, like Florida, need to focus their efforts on compliance to ensure that
UST owners will be able to continue operating once the state fund is gone. The
phase-out schedule must allow sufficient time for owners and operators to come into
compliance, creating sites that will be insurable once the state fund is gone. Further,
for the phase-out to be successful, state legislatures must be willing to commit
resources to the corrective action program even after the fund stops accepting new
claims. Though Florida will incur no additional liability (additional sites) after 1998,
the state will be responsible for cleaning up sites already in the system for years.
Finally, Florida managers suggest turning over the insurance aspect of state funds to
the market as soon as possible and using the fund as an emergency backup for
releases that would otherwise not be taken care of.

Though Florida's phase-out provides a means of reducing and ultimately eliminating
new liability for the state fund, Florida has, as noted previously, already incurred
tremendous liability and a correspondingly large backlog of claims. Thus in addition
to the phase-out, Florida has been working to control the costs associated with its
existing claims. Based on its experience in trying to control cleanup costs, Florida
recommends that other states:

» Adopt a risk-based approach to corrective action (RBCA) to focus first on
high priority sites. States should avoid squandering resources on any and all
sites if resources needed to address the high priority sites are lacking.
Furthermore, states must acknowledge that there simply may not be enough
resources available to clean up all sites to stringent drinking water standards.

* Preapprove all costs.

+ Stay within the available budget. Avoid situations in which cleanups are
performed on credit (and are receiving interest) or in which the most
important work is not being addressed.

[

Wisconsin Petroleum Environmental Cleanup Fund

Background

The Wisconsin Petroleum Environmental Cleanup Fund Act (PECFA) created the
Wisconsin Fund in 1987, both to pay for underground storage tank cleanups and to
act as the financial responsibility compliance mechanism for certain owners and
operators in Wisconsin. PECFA covers federally-regulated petroleum tanks,
aboveground storage tanks, small farm tanks, home heating oil tanks, school heating
oil tanks, and commercial heating oil tanks. PECFA is a reimbursement fund, and
awards are not made until remediation work has been completed and paid for. Under
certain circumstances, the Fund can make progress payments.

hitp://www.epa.gov/swerust1/states/statefnd. htm 1/2/98



State Funds in Transition: Models for Undergr... Page 12 of 31

PECFA is funded by a $.03/gallon fee on petroleum products. This fee generates
between $115 and $120 million per year. Of that, about $100 million is available for
paying claims; in recent years, PECFA has paid out the entire $100 million in claims
per year. From 1988 to June 1996, the Fund has paid out about $351 million in
claims.

The responsibility for approval of the cleanup process for sites with groundwater
contamination rests with the Department of Natural Resources (DNR) while PECFA
(which is within the Department of Commerce) provides the funding and makes
closure decisions for sites with soil contamination only. The responsible party must
meet the cleanup requirements specified by the DNR whether or not PECFA
provides funding.

Wisconsin's Transition Strategy

At the time Wisconsin officials created PECFA, they recognized the existence of
many old tanks and anticipated that replacing, upgrading, and closing these tanks
would reveal a great deal of historic contamination and require significant funds for
cleanup. That their concerns were well founded is evidenced by the removal of over
40,000 UST systems by Wisconsin owners and operators.

State officials believed that it was good public policy to create a mechanism to help
pay for cleaning up this contamination. Thus the purpose of the Fund has always
been to clean up historical contamination; the Fund was never intended nor
constructed to provide long-term insurance. To provide this coverage, the Fund has
worked with industry towards establishing an insurance market. Initially, the Fund
tried to develop a relationship with insurers to provide a wrap-around policy. Under
such an arrangement, PECFA would have paid the first $195,000 of a claim, and the
insurer would provide for coverage above that level. For a variety of reasons (lack of
interest on the part of insurers and tank owners' concerns), this plan did not work. As
a result, Fund coverage was increased to provide the full $1 million per occurrence

coverage.

PECFA had developed good working relationships with the trade associations
representing major oil companies, jobbers, and insurers. All stakeholders understood
that Wisconsin's political leadership supported the Fund's original purpose, and they
held no false expectations that the Fund would become an insurance program. This
consistency kept insurers interested in providing coverage in Wisconsin. The state
provided tank statistics, data on releases, cost of cleanups, etc. Insurers were waiting
until there was sufficient demand for private insurance. By 1994, the conditions
seemed right to go the next step.

In 1994, Wisconsin amended PECFA by requiring sites with upgraded equipment or
completed remediations to have private pollution liability insurance by January 1,
1996. As of that date, PECFA will cover remediation in progress at upgraded sites.
For tanks upgraded after January 1, 1996, any contamination found before or during
the upgrade is covered by the Fund. Financial assurance coverage for new releases
ends as soon as USTs are upgraded, meaning that tank owners have to obtain private
insurance or use another mechanism to remain in compliance with the financial
responsibility requirements. The Fund, however, will continue to provide
reimbursements for the original cleanup. In response to tank owners who asked for
verification of compliance with the financial responsibility requirements to assure
that everyone is being held to the same standard, Wisconsin will verify inhsurance
coverage through its tank permit and inspection program.
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Discussion

The 1994 Amendments to PECFA made explicit Wisconsin policy to assign
remediation of historic contamination to the Fund and new releases to the UST
owner, Wisconsin does not intend to run a pollution liability company on a
permanent basis nor to assume a role more appropriate for private companies.

This strategy has created a market for private pollution liability insurance. Further,

by using the state fund to clean up historic contamination, Wisconsin removed one

of the biggest concerns of private insurers. Currently, about 8,000 UST systems are
insured. Premium costs range from $300 to $400 per tank.

Lessons Learned

Wisconsin officials adopted their approach based upon their philosophy of what their
state fund should and should not do. Before considering an approach like
Wisconsin's, other states would need to make similar, basic decisions. Should state
officials elect to adopt this strategy, they may need to change the legislation and
regulations governing their state fund.

Wisconsin staff believe that part of their success in making the transition work is due
to their generally good working relationships with all stakeholders. Strong and stable

political leadership was also a factor.

Chapter 3

Making The Transition: ... To A New Model

The previous chapter discussed the strategies used by three states that are making the
transition from state funds to other mechanisms. In this chapter, we examine four
existing programs that might serve as new models for states interested in moving
away from more conventional state funds. The first case, Michigan, presents the
experience of a state that has already made a transition to a program in which owners
and operators rely primarily on private insurance. The next two examples, Idaho and
West Virginia, represent state-subsidized insurance programs. These programs share
some similarities with the fourth program discussed, Washington's state-financed

_reinsurance program. Finally, we examine the experience of the New York fund, a
fund of last resort which pays for cleanups only when the owner or operator is
unwilling or unable to do so.

Michigan Underground Storage Tank Financial Assurance Act

Background

In 1988, the Michigan Underground Storage Tank Financial Assurance Act
(MUSTFA) established a Fund to help owners and operators meet federal financial
responsibility requirements. The MUSTFA program, which EPA's Region 5
approved for use as a financial responsibility mechanism in 1990, reimburses owners
for the cost of remediating contaminated sites and paying third-party claims.
Funding for the program was generated by an annual fee of 7/8 cent for every gallon
of refined petroleum sold in the state.

Due to mounting deficits, Michigan declared the Fund insolvent in November 1992,
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As aresult of pressure from the Governor, legislature, large and small business
owners, and other groups within the state, however, a quick legislative fix was
crafted. By extending collection of the annual petroleum fee until January 1, 2005,
Michigan was able to declare the Fund solvent. The fix also included a plan for
phasing out Fund coverage by December 22, 1998.

By late 1994, the number and cost of reimbursement claims being filed again raised
serious concerns about the long-term solvency of the Fund. A state auditor report
issued in February 1995 determined that the Fund had a $230 million backlog of
known claims, with more claims coming in. The report projected that the Fund
would be insolvent before 1999. In April 1995, the State again declared its Fund
insolvent. All claims had to be submitted by June 29, 1995 in order to be eligible for
reimbursement. It was unclear, however, when reimbursement payments would be
made. In the best possible case, claimants might expect payment in about ten years.
At worst, claims would not be paid at all, since the state legislature held that if there
was no money in the Fund (and no more revenue would be collected), the State
would neither pay nor be liable for the payment. After June 29, 1995, all UST
owners and operators had to obtain their own pollution liability insurance or use
another approved mechanism to remain in compliance with the financial
responsibility requirements. '

By establishing the date by which all claims had to be filed, Michigan was able to
get a handle on its total liabilities. Of course, this knowledge did not address the
difficulties that many tank owners and their cleanup contractors faced in getting
paid. Many cleanup contractors who had already spent money completing cleanups
were on the verge of bankruptcy. Some of them were beginning to place liens on the
tank owners for whom they had worked. This caused a great deal of concern,

" especially among small business owners, who feared losing their businesses or
homes to satisfy these liens.

The Michigan Model

Fortunately, Michigan did not have to worry about tank owners' ability to purchase
private pollution insurance. Since the 1993 amendment requiring full phase-out of
Fund coverage in 1998, the State had been working with the three largest insurers of
USTs at the time (AIG, AESIC, and Zurich-American) to provide coverage in
Michigan. In 1994, the State legislature had adopted a phase-out plan under which,
beginning in April 1995, tank owners had to obtain private insurance to cover
cleanup and third-party claims in excess of $800,000. Simply put, this meant that the
Fund would cover $800,000 of the $1 million per occurrence limit; insurance would
cover $200,000. That ratio would change over time until, by 1998, the Fund would
provide only $200,000 in coverage and tank owners would have to buy insurance
policies providing $800,000 in per occurrence coverage. Fund staff had been
working with the three insurers and EPA staff to determine that all three companies'
policies met EPA's requirements.

These insurers were all set to provide insurance beginning in April 1995 when the
phase- out would begin, With the insolvency declaration, every tank owner had to
obtain insurance beginning on June 30, 1995. Given this guaranteed demand, a
competitive market developed, with five firms writing policies. Tank owners and
operators are buying insurance not only to meet the financial responsibility
requirement, but also to comply with a state law prohibiting suppliers from dropping
fuel if a tank has a "Red Tag," signifying that the tank is not in compliance with all
regulations (including financial responsibility).
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The Michigan legislature addressed the Fund's financial problems and the resulting
hardship placed on small businesses and cleanup contractors by authorizing the sale
of bonds and commercial paper, which would raise enough money to pay within one
year all of the $150 million in claims that the Fund had accepted. Revenue from the
annual petroleum fee would be used to pay this debt.

Discussion

Michigan focused its efforts on addressing both the Fund's immediate and long-term
financial problems. The State acknowledged the claims as its liabilities and took
steps to address them, reserving for the time being the questions of whether a state
fund is still needed and what type of fund it might be. Michigan staff did not waste
time and energy trying to resurrect a dead program with gimmicks and fixes that
would not address the basic financial problems. This approach may serve as an
example for states facing similar problems.

Idaho Petroleum Clean Water Trust Fund
Background

In 1990, Idaho passed the Petroleum Clean Water Trust Fund Act to create a
state-run, non-profit insurance company. As established by the Trust Fund Act, the
insurance company is financed by a transfer fee of $.01 per gallon collected from the
first licensed distributor of petroleum in the state and an annual $25 per tank
application fee. The insurance company is regulated by the Director of Insurance and
is required to meet the usual solvency and fair dealing requirements of Idaho's
insurance laws. Under the Act, the state issues UST owners and operators insurance
contracts that meet the federal financial responsibility requirements for corrective
action and payment of valid claims for bodily injury and property damage caused by
leaking petroleum tanks. However, the law strictly excludes cleanup and liability
costs for prior contamination.

Soon after the Trust Fund Act was signed into law, Idaho's Director of Insurance
conducted an actuarial study of the program. The study demonstrated that initially
only 10,000 tanks could be insured. The Legislature amended the Trust Fund Act to
create a phased-in underwriting approach to provide coverage first to those tanks
requiring insurance under federal regulation. To maintain solvency of the Fund,
underwriting of farm and heating oil tanks was deferred until sufficient revenues
were available.

To operate the insurance program, Idaho created the Petroleum Storage Tank Fund
(PSTF) Bureau which performs the underwriting and related functions necessary to
issue insurance to eligible UST owners and operators and process claims. To
streamline management, accounting, and personnel structures, the PSTF was
established within the State Insurance Fund, which administers the workers
compensation insurance program. Separate operating accounts ensure there is no
co-mingling of monies.

In 1991, after the Fund was established, Idaho set up the Underground Storage Tank
Upgrade Assistance Program to assist small business owners in satisfying federal
tank upgrade requirements. The Upgrade Assistance Program is a cooperative effort
between the Idaho State Treasurer's Office, the U.S. Small Business Administration
(SBA), and private financial institutions. The Program provides owners/operators
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loans of up to $500,000, at an interest rate of six percent for ten years, to upgrade or
replace tank systems or to refinance existing upgrade loans. The loans can also be
applied to certain designated cleanup costs which may be required to qualify the tank

for insurance,

As of September 1996, Idaho's regulated tank population was 5,729. Of these, the
Fund covers 2,909 USTs and 384 aboveground tanks at 1,110 sites, representing
87% of the state's retail marketers. Receipts as of September 30, 1996 from the
transfer fee, annual $25 tank application fee, and accrued interest amount to
$51,514,812. Operating costs ran $5,707,275; underwriting costs ran $3,713,533,
and claims totaled $5,376,753. The current total in the Fund is approximately
$36,717,250, with 41 active claims and a cap of $30 million. It is permissible for the
Fund to be over its legal cap because it is an insurance company. Enough money is
kept in reserve (encumbered) to pay for leaks incurred but not reported. The balance
in the Fund which exceeds the cap is unencumbered money.

The Idaho Model

The Idaho Petroleum Clean Water Trust Fund is a bona fide insurance company with
the powers and privileges of a non-profit corporate entity operating within the state.
However, the Fund must be actuarially sound at all times or suffer revocation of its
certificate of registration. Supported by the transfer fee, the Fund can provide
insurance coverage to owners and operators for $25 per tank per year, with no annual
premium and a $10,000 deductible.

The law established strict eligibility requirements in order for a tank to be insured.
Under the Idaho statute, for example, tanks and lines must successfully pass a tank
tightness test before owners and operators can obtain insurance through the PSTF.
Idaho has established an UST Technician Certification Board to certify contractors
to perform these tank tightness tests to determine whether owners and operators meet
the eligibility requirements for insurance.

Section 4911 of the Idaho Code provides that eligible storage tanks are those tanks
that meet all of the following criteria:

« All application fees have been paid;

+ The tank, if an underground storage tank, is in compliance with all applicable
federal and state laws and regulations;

+ The tank is used only for the storage of petroleum products (not hazardous
waste);

* The tank passes a tank tightness test by a certified tank tightness tester;

 The tank, if an aboveground tank, is in compliance with federal and state laws
and regulatlons 1nc1ud1ng the Umform Fire Code;

+ Any existing contamination has been cleaned up or is being cleaned up under
the approval of Idaho's Division of Environmental Quality (DEQ).

Additionally, owners and operators who are insured by the Fund are required to
remain in compliance with applicable federal and state regulations. To assure this
compliance, the Bureau inspects each insured site at least annually. If a tank is found
to be out of compliance, the Bureau gives the owner or operator an opportunity to
come into compliance. When there is egregious disregard for the compliance
requirements, an owner or operator will be dropped from the Fund.

The law also established criteria for dealing with prior contamination. Basically, a
tank can be insured if existing contamination has been or is being cleaned up with
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DEQ oversight. As noted previously, any cleanup and liability costs associated with
prior contamination are excluded. Further, a site with moderate contamination may
still be eligible for insurance provided the contamination has not or is not likely to:

» Migrate off the site and contaminate property owned by others;
“+ Contaminate groundwater;

» Exceed federal or state contamination levels;

* Pose a fire, explosion, or other safety hazard;

» Pose a threat to public health, safety or the environment.

If there is moderate contamination that falls within these guidelines, the tanks at
such a site can be insured, but again, cleanup and any liability costs are excluded.

¢ The UST Technician Certification Board also certifies contractors to perforrh site
assessment and remediation work. Contractor certification accomplishes several
things for the Bureau:

» It provides a cadre of pre-approved contractors sufficient to support ongoing
operations;

It assures that all work is performed by qualified contractors;

» It allows the Bureau to approve work to be performed using predetermined

" rate schedules;

» It requires the contractor to provide cost estimates and a project timeline
estimating completion date;

It generates a contract between the Bureau and the contractor approving only
services and fees that have been negotiated;

» It generates permit applications, analytical laboratory and field data, reports
and other information materials through the contractor's performance of

_service, thus eliminating the necessity for the Bureau to obtain these

documents. .

Discussion

Under a state "assurance" fund, owners and operators of eligible tanks are entitled to
reimbursement for cleanup of releases. Sometimes assurance funds have large
unfunded liabilities which can result in owners and operators having to wait some
period of time before their expenses can be reimbursed. In contrast, an insurance
company trust fund such as Idaho's has several advantages:

* By design, the Fund is backed by sufficient monies in the State Treasury to
fulfill all obligations assumed when insurance contracts are issued. The Idaho
Fund is subject to annual audits by the legislative auditors' office and to a
comprehensive examination by the Department of Insurance every three years.
When a claim is presented, the insured tank owner can be confident that the
Fund has the resources to respond to the claim up to the limits set by the
federal government.

» The Fund provides coverage on an "occurrence" basis. Once a tank is insured,
accidental releases that occur while the policy is in force are covered even if
the release is not discovered until a later date. This type of coverage benefits
the insured tank owner more so than does insurance written by many private
companies which is on a "claims made" basis. Under private insurance only
claims that are reported during the life of the policy are covered, unless the
policy has been endorsed for an extended reporting period.

» The $10,000 reimbursable deductible allows the Bureau to pay the first dollar
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of cleanup costs and compensatory damages to third parties for valid bodily
injury or property damage. The Bureau and responsible party then work out a
repayment schedule for the deductible amount. This policy enables the Bureau
to begin cleanup activities immediately and pay cleanup costs as they are
incurred.

The eligibility requirements of the Idaho Fund provide a direct link to the December
1998 federal deadline for spill, overfill, and corrosion protection. Several elements
work together to advance compliance. First, in order to enter into a contract with the
state, owners and operators must comply with all applicable state and federal laws.
Thus to obtain or keep their coverage, owners and operators will have to come into
compliance with the 1998 deadline as well. Second, the Bureau takes an active
"outreach" role by hosting informational workshops throughout the state and by
publishing its educational newsletter, "Pipeline." Articles on the 1998 deadline and
other compliance issues help owners and operators maintain their coverage. Finally,
the 1991 legislation creating the UST Tank Upgrade Assistance Program helps tank
owners finance major system upgrades. The availability of this loan program will
encourage owners and operators to meet the 1998 deadline.

Because it operates as a business, the Idaho Fund enhances private market activities
in a few important ways. For example, because an insurance contract entered into
between a tank owner and the state is transferable to a new owner upon sale of the
property without any lapse in coverage, the value of property is not jeopardized. In
fact, when compared to uninsured tank sites, property values are enhanced. Policies
can be assigned to protect the interest of lenders, allowing any property with tanks to
be used as collateral for a loan, This is important in light of 1991 legislation which
created the UST Tank Upgrade Assistance Program to help tank owners finance
major system upgrades. A loan may be used for financing or refinancing tank
upgrades or replacement. Loans may also be used for site cleanup which may be
required to qualify the tank for insurance under the Fund. If not previously insured,
the upgraded or replaced tank must be insured following the improvement.

Lessons Learned

Taken in its entirety, Idaho's Fund legislation creates a system containing few holes
or cracks through which a tank owner or operator can fall while attempting to
comply with both technical and financial regulations. "Mom and Pop"
establishments are able to continue in business because they have opportunities to
upgrade their tanks and obtain insurance. The legislation has also helped to increase
market activities in related industries involving cleanup contractors, lenders, and
realtors.

Recently, however, serious problems have arisen regarding the constitutionality of
funding the Idaho program through a transfer fee. Idaho's constitutional law, like that
of many other states, requires all gasoline tax revenues be spent only on

- highway/transportation improvement projects. In 1990, Idaho's Attorney General
issued a formal opinion concluding that the transfer fee imposed on petroleum
products under the IPCW Trust Fund Act is a fee for actual services rendered and not
a gasoline "tax." In 1993, the constitutionality of the transfer fee was challenged in a
district court by one marketer, the V-1 Oil Company. In 1994, the judge hearing the
case concluded that the transfer fee was, in fact, a tax on motor fuel which is being
used unconstitutionally and thus charged unconstitutionally. Upon appeal, the State
Supreme Court ruled that the State could continue to collect the transfer fee and
operate the Fund until a decision was handed down by the Supreme Court.
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In August 1995, the case was brought before the Supreme Court. In a three-two
decision, the Court ruled the transfer fee unconstitutional. In September, Fund
officials and the Attorney General's Office filed a petition for the State of Idaho and
the Legislature seeking to intervene in support of the Fund's request for a rehearing.
In April 1996, the Supreme Court heard the case again and this time ruled five-zero
that the fee supporting the fund is actually a gas tax and, therefore, unconstitutional.
-In July, the Court issued a substitute opinion to its previous opinion which stated
that it would apply its decision ruling the transfer fee unconstitutional in a "modified
prospective fashion." The court concurred that the "reliance of a significant number
of individuals and enterprises on the existence of that insurance is very strong," so
the decision would not be applied retroactively to those insurance contracts issued to
Idaho tank owners prior to the 1995 ruling. The PSTF was not required to forfeit the
$35 million already collected for paying claims. The Fund is still actuarially sound
and will continue to operate on an interim basis until a permanent legislative source
of funding can be provided.

In general, however, the Fund and Upgrade Assistance programs have helped to
keep tank owners and operators in business by providing affordable insurance and
loans to upgrade their tank systems. By requiring tank systems to comply with all
applicable state and federal laws before they are ehglble for coverage, the Fund
fosters compliance.

The Fund's healthy cash position results in part from earned-interest income. With
the interest added to the $.01 per gallon transfer fee, the Fund generates more money
than needed to run the program and pay claims. When the Fund reaches its cap or
ceiling, collection of transfer fees can be suspended and then reinstated when funds

are depleted.

A drawback of this model is that, like private insurance companies, the Fund does
not cover pre-existing or historical contamination. While it is not a cleanup fund and
does not operate like one, it does impose regulatory eligibility requirements. As a
result, owners and operators who either resist or avoid bringing their tanks into
compliance are both uninsurable and in violation of the law, extending the problem
that the Fund was set up to solve.

A final concern associated with a state insurance organization like Idaho's is virtual
elimination of the private insurance market because of the price differential between
the two types of premiums. The state Fund is non-profit and issues premiums that are
not risk-based. Private insurance companies operate for profit and must issue
policies that are risk-based as required by state insurance regulations. Before private
insurance will do much business in Idaho, the Fund will either have to cease to exist
or evolve into a program that leaves room for private pollution liability underwriters.

West Virginia Petroleum Underground Storage Tank Insurance Trust Fund

Introduction

In response to federal and state statutes requiring underground storage tank
owners/operators to demonstrate financial responsibility, West Virginia passed
regulations in 1991 to establish an Underground Storage Tank Insurance Trust Fund.
The Fund was developed cooperatively by the West Virginia Petroleum Marketers
Association, the Gasoline Retailers, the Petroleum Council, the Department of
Natural Resources, and the Board of Risk and Insurance Management (BRIM). The
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Trust Fund, a state-run insurance liability program, was initially implemented by
BRIM, which set the annual premium rates. Today the insurance program falls under
the jurisdiction of the WV Division of Environmental Protection (DEP).

The Trust Fund regulations also created a five-member Advisory Committee
comprising representatives from both industry and government, including the
Director of the DEP and the Insurance Commissioner. The Committee has the
authority to review all claims and to function as an appeals board for resolving

- disputes. The Commiittee can also direct BRIM to use funds to pay for cleanups
when owners and operators demonstrate they are unable to pay costs not covered by
the Trust Fund or when the DEP requests the cleanup.

The West Virginia regulations established the Insurance Trust Fund in three phases.
Phase I required that all owners and operators, whether participating in the insurance
program or not, be assessed a capitalization fee of $100 per tank to develop a
"capitalization pool." (If a tank site was purchased from an owner or operator who
had already paid the fee, the fee could be transferred to the new owner.) BRIM was
granted the legal authority to collect this capitalization fee three times in order to
establish the Fund. That authority has been used twice to date and is not expected to
be used a third time. .

Phase II of the Trust Fund start-up activities involved collecting individual tank data.
Once owners and operators paid the capitalization fee and requested coverage under
the Fund, supplemental data forms were completed for each tank owned. Along with
the forms, owners and operators paid a $100 per tank insurance deposit premium. In
addition, owners and operators must perform tank tightness tests on each tank to be
insured no more than 12 months in advance of the effective date of the policy.
(While tank tightness tests were not a part of the original mandate, the UST
Advisory Committee soon instituted the requirement to avoid insuring leaking
tanks.)

During Phase III, BRIM issued policies and billed premiums. BRIM calculated that
the "premium pool"--the money collected in premiums--must be maintained at $2
million. Should the Fund go bankrupt and the premium pool be exhausted, the
capitalization pool would be used to pay remaining claims.

Money in both the premium and capitalization fee pools accrues interest which is
designated by the West Virginia Act to remain in the Fund at the end of each fiscal
year and ". . .shall not be transferred to the general revenue fund. . . ." As stated
above, BRIM does not expect to collect the capitalization fee a third time because
enough interest has been generated on what has been collected to meet the required
$2 million baseline in the premium pool. As of April 30, 1996, the capitalization fee
pool had a balance of $2,520,180 and the premium pool a balance of $5,877,418 for
a combined total of $8,397,598. Claims paid from 1991 through June 3, 1996 totaled

$3,401,248.

In addition to the funding mechanisms described above, the insurance program is
"assessable" by state statute. If the premium pool falls below $2 million,
participating owners and operators can be assessed an equally divided portion of the
shortfall. These assessment calculations are based on the money in the premium pool
only; they do not include funds collected from the capitalization fee. An early 1989
census estimated West Virginia's tank population between 20,000 and 22,000 tanks.
As of March 1996, that population had shrunk to 8,680, and of this number 4 262
tanks at 1,399 facilities are currently insured by the Fund, _
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In 1995, West Virginia legislators enacted a law informally referred to as "the
Carrier Rule." This bill requires that all drivers making petroleum deliveries to
regulated tanks must be shown proof that the tanks are registered with the state and
that the owner or operator can show financial responsibility, either through the Fund
or with private insurance. Legislators anticipated that compliance with the Carrier
Rule would add 2,000 to 3,000 tanks to the Fund. In fact, the number of tanks in the
Fund has increased by only 771 since the bill became effective on July 1, 1995, West
Virginia officials attribute the lower number of tanks bemg added to the Fund to an
increase in privately written insurance.

Since September 1995, Front Royal Environmental Insurance Management, Inc.
(FREIM) has replaced BRIM as third party administrator for the Fund, and BRIM
has left the UST insurance business altogether. The third party administrator receives
applications, issues policies and cancellations, collects premiums, evaluates claims,
and coordinates activities with the Advisory Committee and DEP.

The West Virginia Model

The West Virginia Petroleum Insurance Trust Fund functions as a liability insurance
company with the powers and privileges of a non-profit corporate entity doing
business within the state. The Fund provides.coverage at the federally regulated rate
of $1 million per occurrence and $2 million annual aggregate for cleanup and third
party liability. Coverage under this program requires owners and operators to
comply with all federal and state petroleum UST regulations. Failure to comply
voids coverage.

Owners and operators participating in the program pay premiums based on the age
of their tanks and the deductible rate they choose. For example, the annual premium
for tanks one to four years old with a $5,000 deductible is $340; with a $50,000
deductible the premium becomes $170. For tanks 20 years or older, the lower
deductible sets the annual premium at $1,750; with the higher deductible the
premium drops to $875. Any tank owner or operator selecting the $50,000
deductible must show proof of financial responsibility for that amount in one of
three forms: an irrevocable letter of credit from a bank, supplemental insurance
coverage, or a bond. If owners and operators cannot show proof of coverage for the
$50,000 deductible, then their policies are automatically renewed at the $5,000
deductible level. The policy year begins on the date the policy is issued by the third
party administrator.

In addition to performing a tank tightness test at the time of application, coverage
under the Fund requires all owners and operators to:

* Be in compliance with federal or state operational requirements;

+ Install overfill/spill prevention devices if two incidents with expenses in
excess of the insured's deductible are reported within a twelve-month period,;

+ Pay the premium when due; and

» Pay deductible expenses when due.

If the Fund cancels a policy, unearned premiums are refunded to the owner or
operator on a pro-rated basis. If an owner or operator cancels his insurance policy,
the request must also include proof that the insured's tank facility is no longer
eligible or required to be insured, or that it is now covered by private insurance.

The Fund's third party administrator maintains a 24-hour toll-free number for claim
reporting. When notification of a release is received, coverage is verified and a level
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of response is decided. If a Level One response is identified, the tank owner is
provided with the names of emergency contractors on an emergency response
network. A Level Four notification requires no response.

Regardless of response level, the third party administrator sends an adjuster to the
claim site within 48 hours of the notice of release to do an initial investigation. After
the site visit, a report is prepared for the UST Advisory Committee summarizing
basic facts of the release, identifying any coverage or subrogation issues, and
reviewing the potential for third party damages. The report provides the Committee
with an opinion on coverage of the claim and an estimate of cost to administer the
claim,

The tank owner cannot assume any financial obligations for cleanup without
clearance from the Fund. All work plans, proposals, and corrective action plans have
to be submitted to the third party administrator for review and approval. It is then
determined whether the correct technology is being used, costs are reasonable, and
appropriate cost saving alternatives have been considered. Only those proposals
representing reasonable and necessary expenses are approved. Claims for third party
damages are handled in much the same way as claims for notices of release.

The procedures used by the third party administrator described above simplify
review of requests for reimbursement since billings are expected to reflect approved
proposals. However, once a reimbursement request is received it again goes through
a review process. Each request is completed within 10 working days of receipt and is
reviewed for completeness, coverage, and reasonableness

Tank owners and operators in West Virginia must also pay an annual $50 tank
registration fee which is used to fund the UST/LUST program in DEP. West

~Virginia is divided into six regions, and a DEP inspector will conduct an on-site
inspection of every release. RBCA is not used formally. The state relies on
groundwater regulations with soil cleanup levels determined on a site-specific basis.
The inspector determines the impact of a release. There is no coordination between
the UST/LUST and Trust Fund programs beyond that provided in the reports to the
UST Advisory Committee by the Fund's third party administrator.

Discussion

Owners and operators who participate in the insurance program meet federal and
state financial responsibility requirements. As stated above, to remain in the
program, they must also be in compliance with federal and state technical
requirements. The insured tank owner in West Virginia is confident that his or her
coverage meets the limits set by the federal government.

As in the private insurance industry, coverage is provided on a "claims made" basis.
This means that only claims which are reported during the life of a policy are
covered, unless the policy has been endorsed for an extended reporting period. (In
contrast, coverage on an "occurrence" basis as is provided, for example, by the Idaho
Fund, means that releases that occur while the policy is in force are covered even if
the release is not discovered until a later date.)

The West Virginia Fund's requirements for coverage provide a direct tie to the
December 24, 1998 federal deadline for spill and overfill protection. As stated
above, owners and operators who report two release incidents in a 12-month period
in excess of their deductible are required to install overfill/spill prevention devices.
Some owners and operators may have already brought their tanks into full
compliance with the 1998 deadline to ensure that their insurance coverage will not
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lapse. However, as West Virginia's UST Act prohibits the state from regulating or
enforcing requirements more stringent than the federal requirements, early and total
compliance with the 1998 deadline becomes purely voluntary on the part of owners
and operators. As mentioned above, coverage requires compliance with regulations,
‘including the 1998 upgrading deadline. As a result, owners and operators know they
must upgrade to keep coverage after December 1998.

Lessons Learned

Early in the development of the insurance program, the Governor assigned
responsibility for program implementation to the BRIM. BRIM was not anxious to
undertake the program and, as.a result, put few resources into doing so. Data
collection and records management were inadequate. In addition, BRIM relied upon
adjusters who lacked specific UST knowledge and were thus poorly qualified to
review cleanup costs. As a result of these initial difficulties, West Virginia
recognized the necessity of identifying and involving all stakeholders before
establishing a new program and defining how the process is to be run. The state is
now working with the third party administrator to get the program back on track and
costs under control. The data management system has been expanded to capture all
the elements required by the program. Finally, because the third party administrator
has prior UST experience, both the adjusters who perform site visits and their
underwriters are equipped with the technical expertise their work requires.

Another lesson lies in the structure of West Virginia's capitalization fee. Unlike
Idaho's transfer fee paid on fuel, which was declared unconstitutional by the Idaho
Supreme Court, West Virginia's capitalization fee is levied on tanks, not tank
contents. Also, since West Virginia's capitalization fee is not an ongoing fee but
rather a one, two, or three time assessment, it has not been perceived to be a tax as
was Idaho's transfer fee.

Washington's Pollution Liability Insurance Program

Introduction

In 1988, the Washington State Legislature created the Joint Select Committee on
Underground Storage Tanks to study and recommend legislation to assist UST
owners and operators in complying with federal financial responsibility regulations.

The Committee faced two unique legal issues, which directly impacted the program
that would eventually be adopted. On November 8, 1988, Washington voters
approved Initiative 97, which has subsequently been codified as the state's Model
Toxics Control Act (MTCA). Administered by the Department of Ecology, the
MTCA is patterned on the Federal Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) as amended by the Superfund
Amendments and Reauthorization Act (SARA). MTCA established that the
responsibility for cleanup of contamination was solely that of the party responsible
for causing the contamination. MTCA established a cleanup fund that provides
limited public funding to assist potentially liable persons, but only after a finding that
public funding would achieve both "(A) a substantially more expeditious or
enhanced cleanup than would otherwise occur, and (B) the prevention or mitigation
of unfair economic hardship." These MTCA provisions precluded implementation of
a cleanup fund for remediation of petroleum UST releases.
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A further constraint that legislators needed to consider in designing a program was a

provision in the state constitution that prohibits any state program that directly

benefits owners and operators in such a manner that appears to constitute a lending

of state credit or a gift of public funds to an individual or company. Therefore, to be

protected from constitutional challenge, a state pollution liability insurance program

would have to "sell" financial responsibility assurance rather than collect taxes and
"give" assurance.

The Washington Model

The legislature chose to meet the objective of providing available and affordable
insurance by designing a program in which the state sells reinsurance to pollution
liability insurance companies at a price well below the private market price for
similar reinsurance. The legislature chose the reinsurance program over competing
alternatives for several reasons. First, a reinsurance program would minimize state
participation in investigating and settling pollution liability claims. Second, the
reinsurance program would minimize state exposure to liability for pollution claims.
Finally, the reinsurance program would encourage private insurance company
participation, allowing the state eventually to discontinue the program.

The Pollution Liability Insurance Agency (PLIA) was created as an independent
state agency to develop and administer Washington's reinsurance program . Under
“the program, the state assumes part of the risk for each loss, insulating the insurer in
case of a large loss. On behalf of the state, PLIA has entered into contracts to act as
the reinsurer of three commercial insurance companies. In turn, these insurers are
required to provide pollution liability insurance to owners and operators of
petroleum USTs located in Washington. The policies must meet the requirements of
the EPA and Department of Ecology.

Actuarial studies conducted by PLIA concluded that 80 to 85% of all claims should
be settled for an amount under $75,000. In the case of a $1,000,000 policy, for
example, PLIA as the reinsurer is responsible for settlements over $75,000. Because
the state sells reinsurance to pollution liability insurance companies at a price well
below the private market price for similar reinsurance, insurers are required to pass
this discount on to owners and operators of petroleum USTs.

PLIA programs and agency administrative expenses are paid from the Pollution
Liability Insurance Agency Trust Account. The principal source of funding for the
Trust Account is the Petroleum Products Tax, an excise tax of 0.05% on the
wholesale value of petroleum upon its first introduction into the state. The excise tax
was in effect from July 1, 1989 through June 30, 1992. The state ceased collecting
the tax when the Trust Account had reached its statutory limit. As of June 30, 1996,
the balance in the Trust Account was $33,387,220. If the cash balance of the Trust
Account falls below $7,500,000, the excise tax will be reimposed.

Discussion

The PLIA reinsurance program has been successful in its mission of providing
affordable pollution liability insurance to the owners and operators of petroleum
USTs. Under the PLIA program, UST operators save approximately 75 to 80% over
the premiums they previously paid, or would have paid if they had been insured as
currently required. UST owners also enjoy much lower deductibles than were
available prior to the PLIA program. When the program began in December 1990,
the minimum annual premium for a state-of-the-art UST system was $2500 per site.
Today, the premium is $500 per year for one UST, or $1300 per year for a site with
up to five state-of-the-art USTs. The maximum premium has been reduced from
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about $14,000 per site per year to $5,500. Over the past five years, the lower
premiums have resulted in direct savings to Washington business operators of more
than $27,000,000.

As with any insurance program, premiums directly reflect the risk associated with

- the site to be insured. A state-of-the-art UST system, including an automated
inventory and alarm system, constitutes a very low risk to the insurer. Therefore,
owners and operators can expect to pay a minimum premium with a low deductible
amount. On the other hand, an UST system that has tanks over 20 years of age,
depends on a manual inventory system, and has no cathodic protection or spill and
overfill protection is a very high risk. In that case, the owner or operator can expect
to pay a high premium.

Community Assistance Grant Program

In 1991, the Washington State Legislature responded to the serious dilemma facing
many rural communities in the state which have only a single source, or perhaps two
sources, of petroleum. Commerce, emergency vehicles, school buses and similar
services depended greatly on these one or two sources. These rural gas stations,
however, did not generate the profit necessary to upgrade or replace their
underground storage tank systems as required by federal and state statutes. In
response to this problem, PLIA was directed to establish the UST Community
Assistance Program.

Washington's Community Assistance Program provided grants for the upgrade or
replacement of USTs at remote and rural gas stations. To be eligible for a
Community Assistance Program grant a station must be rural and remote; the owner
must demonstrate serious financial hardship; and the local government entity must
certify that the continued operation of the station is vital to the community for public
safety, education, or health reasons. "Rural and remote" was eventually defined to
mean that no more than one other retail source of petroleum is located within five
miles. Financial hardship was evaluated by an independent small business financial
analyst who thoroughly reviewed the financial records of the business. PLIA began
processing applications for grants in January 1992. Each grant was limited to
$150,000, of which no more than $75,000 could be spent on remediation of
contamination. A total of 112 grants was awarded to privately-owned businesses and
local government entities; of these, 99 grants were awarded throughout the state to
rural gas stations or convenience stores with gasoline sales.

In requiring that the rural gas station provide vital community public safety,
education, or health services, the Community Assistance Program avoided the
prohibition noted earlier regarding any state program that directly benefits owners
and operators in such a manner that appears to constitute a lending of state credit or a
gift of public funds to an individual or company. A 15-year real property lien is
placed on each business to ensure compliance with service requirements, and a
quarterly report of sales to government entities and emergency service units is
required.

In evaluating grant applications, PLIA carefully reviewed the financial status of each
grant applicant--revenue, taxes, debt service, past and projected sales, etc.--and
determined not only financial hardship, but also the viability of the business to
remain in operation for a period of 15 years. Such analysis was necessary because if
the state were to invest a large sum in improvements to a small business to ensure
emergency services, there should be a high probability that the business would
survive. Because low-volume service stations are more likely to fail, no grants were
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awarded to businesses selling less than 120,000 gallons per year.

The Small Business Administration's experience with businesses comparable to
those receiving the Community Assistance Grants showed a failure rate of almost
30% within the first five years. In Washington to date, however, only three grant
recipient businesses have closed because of financial problems. PLIA is confident
that this low failure rate is the direct result of its scrutiny of the financial status of

applicants.

PLIA is able to document a significant savings in the grant program because the
work proposals of contractors, as well as all change orders, were carefully reviewed
and approved prior to execution. Only those costs and expenses judged to be
appropriate were approved. As a result, in the execution of 111 contracts totaling
$11,500,000, a savings of $1,500,000 was achieved.

Heating Oil Pollution Liability Insurance Program

The 1995 Legislature added an additional program to PLIA's responsibilities:
providing pollution liability insurance coverage for the owners of heating oil tanks,
whether the owners are homeowners, churches, or small businesses. Heating oil
tanks are exempt from EPA and Department of Ecology regulations, but
homeowners or small business operators are not exempt from the liability associated
with contamination should there be a leak or release from the tank.

Washington's Heating Oil Pollution Liability Insurance Program began coverage on
January 1, 1996. The program is funded by a fee of $0.006 per gallon of heating oil,
imposed by the dealers on themselves. PLIA, which administers the program, has
purchased insurance from a commercial insurer and is reinsuring the policy from the
PLIA Trust Account. During the initial phase of program implementation, PLIA paid
particular attention to claims management, including establishment of testing,
response, and treatment protocols and developing a group of reliable service

providers.

PLIA and its programs are currently scheduled to expire on June 30, 2001. The state
must still develop a strategy for making the transition to private pollution liability
insurance that considers the advantages and disadvantages of various alternatives, as
well as the desires of the legislature and interests of various stakeholders. The state
of the commercial pollution liability insurance market, as well as the resolution of a
class action suit involving third party claims recently filed in Alabama and other
states, will likewise impact plans for program expiration. Any phase-out or transition
strategy must also allow for continuing compliance reviews of rural gas stations
receiving grants under the Community Assistance Program.

Lessons Learned

When Washington's program was being developed and proposals were sought from
the insurance industry for participation in this unique enterprise, response was less
than enthusiastic. Over the years, insurance companies had had little contact with
state government entities other than legislative oversight committees and the
regulatory authority of the state insurance department. Further, involvement with the
insurance department usually occurred only if the insurance company was domiciled
(licensed) in the particular state. In general, relationships with most state insurance
departments tend to be somewhat laissez-faire, focusing on rate changes, annual
financial statements, and an audit every few years unless the insurance company is in
trouble. To introduce a new, independent state government entity, particularly with
the state in the role of reinsurer, was not the sort of thing most traditional and

http://www.epa.gov/swerust1/states/statefnd.htm 1/2/98



State Funds in Transition: Models for Undergr... Page 27 of 31

relatively conservative insurance companies wanted to consider, especially in areas
as uncertain as pollution liability or environmental impairment liability coverage.

The lesson learned is that if a state is considering a relationship with an insurance
company, it must make serious efforts to explain to insurers all aspects of the
program: capital availability or requirements, tank population data, actuarial data. As
in most business ventures, there is no substitute for personal contact. The experience
of Washington, Iowa, Florida, and other states working with the insurance industry
over the past several years should make insurers more willing to consider
participating and less skeptical of state government involvement.

The traditional role of reinsurer does not normally include involvement in or
supervision of underwriting or claims management. PLIA has been in an unusual
position of balancing its role as a reinsurer (normally not proactive) with that of a
state agency operating a state-sponsored program, replete with expectations of
legislators, stakeholders, and consumers that business be conducted proactively.
Underwriting has not proved to be a difficulty, although PLIA has periodically been
called upon to resolve issues involving acceptable testing methods, restrictions on
the use of statistical inventory reconciliation (SIR), and the like.

Claims management has proved to be a far different matter. With PLIA responsible
for such a potentially high amount for each claim (all costs above $75,000), it is
imperative that effective cost controls be implemented if the program is to survive
financially. Each insurance company has its own system and organization for claims
management, and PLIA has been in the position of evaluating the effectiveness of
the system. It has been necessary for PLIA to depart from the conventional role of
reinsurer to exert influence on the methods and manner of claims
management--heavy influence in the case of one insurer, light in the case of another.

The lesson to be learned is not to assume that insurance companies, by definition,
have effective, efficient, timely claims management systems. Any program which
involves a relationship between the state and an insurance company must pay
attention to this area. Although the structure of the Washington program differs from
that of states with cleanup funds, in the area of claims management the objective is
the same: effective, efficient, timely claims management.

New York State Fund
Background

In 1977, as part of an overall spill response and cleanup program within the state, the
New York legislature created the New York Environmental Protection and Spill
Compensation Fund to address petroleum releases that threatened surface- or
groundwater from any source. The Fund pays for corrective action and property
damage costs in the event that the responsible party is unknown, unwilling, or
financially unable to perform the cleanup. The Fund was modeled after existing
cleanup funds created under the Clean Water Act for use by EPA and the Coast
Guard to address spills in navigable waters.

As the December 1993 financial responsibility deadline for small marketers and
non-marketers approached, insurance was still relatively expensive and, in some
cases, impossible for owners and operators to obtain without immediately upgrading
or replacing their tanks. Many small owners were concerned that they would not be
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able to comply with the financial responsibility requirements. In response to these
concerns, the petroleum marketers lobbied to create a state reimbursement or
insurance program similar to the funds that other states had designed to cover
owners and operators in the event of a leak. A bill was introduced to develop such a
fund; however, the legislature ultimately decided against creating a new fund,
reasoning that the Spill Compensation Fund already served as an emergency fund to

- protect human health and the environment from UST releases. Under the existing
Spill Compensation Fund program responsible parties were held liable for the
cleanups, but the Fund would step in to clean up a release if the responsible party
was unable or unwilling to pay.

New York legislators and Department of Environmental Conservation (DEC) staff
believed that the Fund as it currently operated could qualify as an acceptable
assurance mechanism under the federal financial responsibility regulations. So in
December 1993, New York officially submitted the Fund for approval. EPA
subsequently approved the Fund as a partial financial responsibility compliance
mechanism providing assurance for cleanup costs and third-party property damage.
Owners and operators must satisfy federal financial responsibility requirements for
third-party bodily injury through some other means. New York requested approval
of the Fund as a mechanism only for marketers with fewer than 99 USTs and for
non-marketers with less than $20 million in net worth (Category 3 and 4 tank
owners), determining that Category 1 and 2 tank owners would self-insure or use
another mechanism, such as insurance or bonding, to meet the requirements.

The New York Model

As noted earlier, New York's Fund is an assurance fund, not an insurance fund. It is
a dedicated fund for use by the State for appropriate actions associated with
petroleum spills and releases to surface- or groundwater. "Appropriate actions"
include coverage of corrective action and property damage costs (including loss of
income) in the event that the responsible party is unknown, unwilling, or financially
unable to perform the cleanup. When responsible parties can be identified, the DEC
attempts to compel them to conduct the cleanup, reserving use of Fund money for
instances in which the responsible party is deemed unable or is still unwilling to pay.

When Fund money is used at a site where the responsible party is partially or
completely able to pay for the cleanup, New York seeks to recover Fund
expenditures, with penalties if warranted. Though the State has an aggressive cost
recovery program, it has the flexibility to consider an owner's ability to pay and to
structure an appropriate payment plan, in some cases negotiating the settlement
based on site-specific and responsible party-specific factors. If the responsible party
is able only to pay a portion of the cost, the State can structure a payment plan for an
appropriate portion. The Fund attempts to ease the financial burden on owners and
operators by providing for payment over time, lien placements, etc.; however,
responsible parties must eventually pay what they owe.

New York's Fund is a non-lapsing, revolving fund financed by a $.04 per barrel fee
on petroleum imports (assessed on the first transfer of petroleum to a major
petroleum facility in the State) as well as by recoveries and penalties on responsible
parties. If the balance of the Fund exceeds $25 million, the fee is lifted, to be
reimposed when the balance of the fund falls below $20 million or when pending
claims exceed 50% of the balance. New York has not increased the fee in a number
of years and is currently evaluating the future solvency of the Fund. The increase in
costs due to inflation, coupled with the increase in UST releases expected to be
reported as owners and operators comply with the 1998 deadline, may compel the
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State to raise its fee.

The Fund was created to clean up and remove any discharge or release of petroleum,
regardless of its source. This includes aboveground tanks, vehicles, and pipelines, as
well as USTs. The Fund covers all USTs containing petroleum, not just
federally-regulated USTs. There is no limit on the amount of money the Fund can
expend for cleanup activities.

Due to the nature of the Fund, an owner's or operator's compliance with technical
requirements is not a factor in including or excluding him from the Fund. Since the
Fund is an emergency fund for the protection of human health and the environment,
it would not be in keeping with the goals of the Fund to reject a site because of its
compliance situation. In fact, the Fund has been in existence since before the State or
EPA developed technical requirements for USTs.

Discussion

New York did not create its Fund specifically to address the UST issues that most
states deal with in establishing a state fund. Unlike other states, New York was not
trying to create a financial responsibility compliance mechanism for owners and
operators nor trying to protect small business tank owners. New York established its
Spill Compensation Fund years before the UST regulatory program was developed
with the goal of creating a safety net to capture petroleum spills and releases.

However, implementation of the UST regulations did bring significant pressure upon
New York to assist owners and operators in complying with the approaching
financial responsibility deadline. Lacking a state fund, New York owners and
operators would have had to find alternative coverage which, in most cases, meant
buying insurance. At the time, many of the smaller owners and operators would have
needed to upgrade or replace their USTs in order to be eligible for insurance, in
effect shortening the compliance lead time from 10 years to five years.

New York considered establishing reimbursement and insurance type programs, but
ultimately decided to use the existing Compensation Fund to help owners and
operators meet the financial responsibility requirements. A number of considerations
figured in New York's decision not to create a new fund. One factor that could not be
overlooked was the high cost of a new state fund. Drawing upon the experience of

-other state funds, New York estimated the real cost of a cleanup fund and recognized
that substantial funding would be required to keep such a fund solvent. A number of
other questions posed obstacles to creating a new state fund:

» How does government finance the cost of individual liability for cleanup and
third-party damages? ‘

+ Should the new state program extend to home heating oil spills and other
non-UST releases?

* How can the state assure that no abuses of the program would occur?

» Would the state's assumption of cleanup responsibility be a disincentive to
good environmental stewardship by tank owners?

The various problems associated with establishing a new fund, weighed with the
financial hardship that would be imposed on owners and operators if a state fund
were not created, led New York to submit its existing Fund to EPA for approval. The
State concluded that the Fund could reasonably address federal financial
responsibility requirements and still meet its intended goal: environmental
protection.
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Submission of the Fund for approval had no real impact on its operation or use, but
did relieve owners and operators from the financial responsibility requirement. The
decision on whether or not to buy insurance was thus left to the owner/operator.
Since the Fund does not insure owners and operators against cleanup and liability
costs, buying insurance is still a sound business decision. Though the Fund obviates
the need for insurance to meet regulatory obligations, the DEC still encourages
owners and operators to obtain insurance and has taken steps to assist them in this
endeavor.

Though tank owners lobbied for a reimbursement fund and would still like New
York to create one, they were satisfied with the decision to use the existing Fund.
While, as noted earlier, owners and operators have the legal obligation to pay all
expended costs and damages, the Fund is able to finance part, most, or even all of a
cleanup if the owner/operator is unable to pay. So even though the Fund is intended
as an emergency environmental protection fund, the flexibility built into its cost
recovery program has made it possible in many cases to save owners and operators
from financial ruin.

Lessons Learned

Thus far, the primary lesson New York has learned is that its approach to protecting
the environment works. If a state's goal is to protect human health and the
environment and not necessarily to assist owners and operators with cleanup costs,
this version of state fund can be and has been successful. A program modeled on
New York's Fund may be a good fall-back program for states looking to reduce their
financial burden while still maintaining an environmental safety net.

New York suggests making the fund broad enough to cover all tanks, and even all
petroleum releases, because the federal regulations exclude a large percentage of the
petroleum storage and transportation industry (such as heating oil tanks and trucks).
New York officials believe such a comprehensive program provides a more realistic
approach to protecting the environment.

Finally, for this program to be successful, it must be adequately funded and staffed,
especially as 1998 approaches. Though this type of fund requires lower funding, it

must still be kept solvent. '

Chapter 4

Conclusions

A number of states are beginning to consider whether to make a transition from their
state fund to other assurance mechanisms. Some have already begun the transition
process. According to the most recent survey completed by the Association of State
Underground Storage Tank Cleanup Funds, 14 states have set dates after which they
will no longer cover new releases. Ten of these dates fall before the year 2000. Thus,
we can expect more states to make transitions in the near future.

Some states may never make a transition, due in part to the support of owners and
operators who are satisfied with their state funds. Some state fund administrators,
including several representing smaller states, are concerned that insurance
companies will focus their efforts on larger states with larger and potentially more
lucrative tank populations. They fear that as a result, owners and operators in smaller
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states may not be as well served as their counterparts in larger states. In addition,
some administrators as well as tank owners and operators are concerned that
insurance rates will increase when the competition offered by state funds disappears.
Still others wonder if commercial insurance providers will offer adequate coverage
for sites with historic contamination that are or will be undergoing cleanup under
coverage provided by a state fund. Certainly these and other issues will be addressed
in the years ahead as more states make a transition from state funds to other
mechanisms. In time, a track record will be established that can help states judge for
themselves whether such a transition makes sense.

Already the limited experience of states with funds currently in transition has been
educational. Among the lessons that stand out is the need for state funds to develop a
clear idea of how the transition should proceed, to communicate that idea to
stakeholders and obtain their active support, and to use that support to "sell" the
transition plan to state officials in both administrative and legislative positions. Thus
far, states have designed somewhat different approaches to transition although, in
general, they are gradually phasing out their coverage and allowing owners and
operators to choose among the other financial responsibility options, most notably
commercial insurance. While some owners and operators are large enough to
self-insure and some will choose one of the other financial responsibility

- mechanisms, most owners and operators will turn to commercial insurance. As states
gain more experience with transition processes, a larger base of experience will be
available to those states that will make a transition near or after the turn of the
century. In the future, states can draw upon this base as they decide whether to make
a transition and, if so, how best to accomplish it.

As the preceding case studies indicate, state fund administrators can take various
avenues to position their funds for the potential changes that they face. Obviously,
not all the information included here will be relevant to every state, and state fund
administrators will need to evaluate the specific transition issues facing their funds.
The Office of Underground Storage Tanks (OUST) hopes that this document has
provided ideas and insights that state fund administrators can use to help make
decisions about the future of their funds. To continue to provide state fund
administrators with the most current information, OUST plans to reissue this
document periodically as more is learned about how states are making transmon
decisions and implementing transition strategies.

[ OUST Home Page ][ State, Local and Tribal Governments ]

URL: http://www.epa.gov/OUST/states/statefnd.htm
Last Updated: October 9, 1997
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TABLE 1. DESIGN CHARACTERISTICS OF STATE FINANCIAL ASSURANCE FUNDS

—

. Fund Coverage 4 Factors Affecting Limits of Coverage Fund Sunsot Dates
: e f .Typca of | Ne.OF | No.of : : Separate usT "Extent of Release Fes Program
. Agency With Primary - " Tanke | 'Faciitles | ' Tanks Corrective Third- or Deductitlos Replace- No. Tank Tank Tank Regulatory Date of Eligibllity | Sunset Date| Ending Date
State Regponslbllity 1 Covered* "Covered Covered Actlon Party Comblned Apply .ment Loan Tanke Size Typs Owner Compliance Releass Sunset
’ | Program | pate | | |
e —— e ——— e Y e =]
Ky | Office of the Petrolewm | PUF, AB a0 | 23859 | vPartial sPartial | Combined: v % v NA NA NA
Storage Tank . : ’ : .
Environmental
Assurance Fund .
tA | pepartment of {rv 8350 22,501 v v Beparate v v v v v NA NA NA
Emvironmental Quality ‘
MA Department of Fire P 5,000 18,000 | ¢ Partial VPartial | Combined v for city v 4 N/A N/A N/A
Services L and towns \ .
i ohly
. .MD Waste Management | PUMAB 16,637 18,027 | /Partial v v V4 v NA NA NA
] Adminlstration/Odl ‘ :
Control Program
ME . bebart-mcnt of PH\U, AB, 5,040 209,360 v Partial v Partial Combined v v v v v v 10/1/98 12/51/05 Unk
Emvironmental AF ' ' . :
Protection -
Mi Department of i P,UAB A 11,814 28,168 |  Partial v Partial Combined v Interest l v v 618189 |whendebtls] 6/29/95
Environmental Quality o ' subsldy : pald 20127
' program on 2015 -
tank
upgrades -
MN | Department of PHAUAB 12260 | 22000 |  Partial /Partlal | Combined v v erzoi00 | emorwo | eroro
Cotmmerce ' ‘ ' : ' '
MO | Departinent of Natural ° P.AB '4.151’ 8,044 v i v Combined v . v None None 12/31/98
) Resources : s
A P = Petroleun; U = Used oll; H = Heatlng ol A = Abaveg}‘ound: C = Chemilcal; F = Farm; M=Mixed; AD = abandoned.
e # of facllitles covered:4,850 remedial; 2,141 Insurance. # of tanks covered: 12,125 remedial; 5,552 Insurance.
¢ - Loan Program sunsets July 1, 1999; Insurance Program sunects July 1, 2004 but may end sooner; Board authority sunsets July 1, 2009.
° If In operation after 7/1/88 7 - ’ L
£ nd upgrads of thelr USTe by underwriting a Linked Deposit Loan which reduces the owner's borrowing rate by approximately 3 %.

Ohlo'e fund asslets UST owners with the replacement a

Baged on responses to a survey conducted by the Yermont Departinent of Environmental Coneervation . Updated June 1997
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Pased on roaponsce 10 a survey conducted by the Yermiotit Department of Emironmental Conservation . Updated June 199’7

Fund Coverage " Factors Affecting Limits of Coverage Fund Sunset Dates
« Typesof- | .. No.Of No, of - Separate usT 1 Extent of Release Fee Program
Agency With Primary - .Tanks Fadllitles Tanks Corrective Third- or Deductibies Replace- No. Tank Tank - Tank Regulatory Date of Eligibllity  {Sunset Date] Ending Date
State Responsibliity Covered® Covered Covered . Action Party Combined Apply ment Loan Tanks Size Type Owner Compliance Release . Sunset |
. . Program : Date '
MS Department of PU, A° 4,232 1,630 4 / Separate v NA 6/30/99 NA
Environmental Quslity ! ‘
MT Petroleum Tank Release PHAUFA 872 872 | / Partial v Partial Combined v co-payment NA v 4 v v 4 NA NA NA
Compensation Board B
NC Divislon of PHUF.AB 30,013 92,637 | / Partial /Partlal | Combined v/ v 7 7 None None None
Environmental " commerclal )
Management. - tanke only
Groundwater Sectlon
ND ‘Commissloner of PA, AB 1810 6,492 v v Combined v v 1 6/20/199 | erzor99 | erzo0i09
Ineurance ' ‘ : . : :
NE- Depmt of PHAUAB 256600 | ¢ Partlal vPartlal Combined 4 v 4 v 12122198 - .
Environimental Quality '
NH | Department of PHUA, AB | 662 NA v v | Combined v v p WA oS "
: Emvironmental Seivices : .
NM Environment PC 1879 6187 | ¥ N/A N/A 4 4 / v/ NA NA NA
Department. ' ] .
NV Divislon of PH.AUAB, 1,406 5621 | v Partlal v/Partial | Separate 10% v 4 v v 4 e Notis. None Nota
Environmental F o Copayment ‘
Protection
NY . P (apille 81,000 ' vPartial Fund must be v
from all reimbureed by
sources) . RP .
. . F
oH Petroleum UST Release | P.U 10,638 28,656 4 4 Combined v v 4 v N/A N/A N/A
' Compensation Board i
A P = Petroleum; U = Uacd ol H Heating ol A = Abov.eground C =Chemilcal; F = Farng M=Mixed; AB = abandonsd
e # of facllitles covered:4,850 remédial; 2,14 Ineurance, # of tanke covered: 12,126 remedial; 6,362 Insurance,
3 Loan Program surisets July 1, 1999; Insurance Program sunsete Juty 1, 2004 but may end sooner; Board authority sunsots July 1, 2009, .
° If in operation after 7//88 '
E Ohlo’s fund aselsts UST owticre with the rcp!acement and upgrado of thelr USTe by underwriting a Linked Deposit Loan which reduces the owner’s borrowing rate by approximately 3 %.



TABLE1. DESIGN CHARACT ERISTICS OF STATE FIN/’;NCIAL ASSURANCE FUNDS

L
Fund Coverage Factors Affecting Limits of Coverage Fund Sunset Dates "
. o | - I
: Ve ) Typesof _No.Of No, of Scparate ust Extent of Release Feo Program
Agency With Primary . | Tanks . Facilitles " Tarke Corrective Third- Cooor Deductibles Replace- No. Tank Tank Tank Regulatory Dateof | Elgitility |Sunset Date] Ending Date
State Responeibility . Covered® Covered " Covered . Actlon . Party Combined Apply ment Loan Tanke Slzs Type Owner Compliance Release | Sunest
B IS : Program : _______l__———-L——————-L—-—' Date
OK Oklahomg Corporation P.AUAD 12,768 24,71 v v Coinblned Ve s v N/A 12121109 12731109
Commission )
PA Department of P,H,.C,UMF 17,200 39,901 | ¢/ Partial v/Partlal | Separate v - v v - - -
Insurance .
RI Department of P,C,H v v/ Combined v ‘4 N/A N/A N/A
Environmental
Management
sC Department of Health P.AB 5576 16,656 4 v Combined v v v 2026 2026 | When funding
and Eridronmental Is doploted
Control . l
6D | Department of . PHA, AB 1,000 | v Ful / Partial | Combined 7 / v v NA NA NA r
Cominerce and ' '
Regulation
™ Department of P 9500 24500 | « Partial /Patiat | Separate v v v v NA NA NA
Environment and . '
Conservation
™ Texas Natural Resource | P.AU, AB 33,405 86,042 | v Partlal N/A v 7 v v 12/23/98 ool an/o1
Conservation * ‘ :
Comimlasion
urt Department of PU 1,740 4,690 | / Partial v Partial Combined v v v 4 v v e 71198 7198
Emvironmental Quality : )
VA " Department of .P.H.U.A.F. 25,176 73690 | V Partial vPartlal | Combined e 7/ 4 None None None
Ervironmental Quality - | AP ' : ’
Waste Divislon
A P = Petroleuns U = Used' oil; H = Heatlng ofl; A = Aboveground; C = Chemlcal; F = Farm M=Mixed; AD = Bbandoncd.
e ¥ of facllities covered:4,650 remedial; 2,141 Insurance, # of tanke covered: 12,126 remedlal; 5,352 Insurance.
¢ Loan Program sunsete July 1, 1999; Insurance Program sunscte July 1, 2004 but may end sooner; Board authority suneets July 1, 2009,
i If In operatlon after 7/1/868 : ’ ‘
E placement and upgrade of thelr USTe by underwriting a Linked Deposit Loan which reduces the owner's borrowing rate by approximately 3 %.. ‘ r

Ohlo's fund aoslate UST owners with the re

Based on responses to a survey conducted by the Vermont Department of Environimental Conservation . Updated Juno 1997.



TABLE 1. DESIGN CHARACTERISTICS OF STATE FINANCIAL ASSURANCE FUNDS

. Fund Coverage Factors Affecting Limits of Coverage Fund Sunset Dates
. s Types of No.Of No. of . Scparate UsT Extent of Releasa Fee Program
Agency With Primary Tanke Facllitles Tanks Corrective Third- - or Deductibles Replace- No. Tank Tank Tank . Regulatory Date of Eligibility | Sunset Date Ending Date
State Responsibility - Covered® Covered Covered Action Party Combined Apply ment Loan Tanke Size Type Owner Compliance Release Sunset
' : Program Date ______l_h
U Department of | PHUF, 2,839 6,002 |  Partial v Ful Scparate 4 4 v 4 7199 41101 | when $ rune
Environmental AB ‘ out
Conseyvation =
WA Poltution Liability PUH 2620 6178 v v Combined 4 4 v/ NA, N/A 6/20/01
' Insurance Agency ‘
W Department of PHAUF, 148,000 | ¢ Partlal v/Partlal | Combined v v v 7198
Coimmerce - AB .
Environmental/Regula-
tory Services Division v
Wy Division of PUF, AB 1099 198 4 v v v NA NA NA
Emvirotimental .
Protection
WY Department of P.CUA, AB - 3,702 9,705 | v Fuli v/Partlal | Scparate v v None None None
Environmental Quality
1
A P= F’atrolcun;: U=Ugedol; H= Hoaﬂng ol A= Apovoaround; C = Chemlcal; F = Férm: M=Mixed; AP = aba"do.""d‘
e # of facllitles covered:4,850 remedial; 2,141 Insurance. # of tanks covered: 12,126 remedial; 5,352 insurance.
c Loan I"rogt;am sunsets July §, 1999; Insurance Program sunsete July 1, 2004 but may end sooner; Board authority sunsete July 1, 2009,
e If n operation after 7/1/168 : : A
€ of thelr USTs by underwriting a Linked Deposit Loan which reduces the owner’s barrowing rate by approximately 3 %.

Ohlo'’s fund assists UST owners with the replacement and upgrade

Based on respotises to a survey conducted by the Yermont Departiment of Environmental Conservation . Updated June 1997,




TABLE 2. FUNDING FOR STATE FINANCIAL ASSURANCE FUNDS

B AK and MD's fund Is not an aseurance or a financlal responsibility fund, tank ownere need private Insuranca or be self-insured,
1€ transferred In SFY97 from UST Loan Fund. To date, $.01 million has been transferved from Loan Fund,
© Effective July 1, 1997 the Board has the ability to borrow motey from Board of Investments to cover temporary cash shortfalle,

Applies to cach of two separate accounts,

_ "Contaminated site fee per site per year.

Based on respotises to a survey conducted by the Vermont Departient of Envirohmental Conservation. Updated June 1997,

Sources of Funds Fund Transitlon to Private nsurance? “
‘ Approximate . Approximate Outstarding .
Tank Fee Petroleum Fee Annual Revehues Fund Floor Funhd Celling Current Balance Claims (miffions)
State (ahnual) (per gallon) Insurance Premiums (miltions) (millions) (millions) (mitions) : : '
{ TR L e e
< AK $50 - BOO (annual appropriation) $2 N/A N/A $9 $51 NA® NA HA
AL $150° $1.50/500 gal withdrawal $10 $75 ' $10 $13.3 $1.2 Unk. Unk Unk
AR $0.002 gal $236 $12 $15 $7 $3.2 No No No
AZ $100 + $100 one-time feo $0.01 “$24 N/A N/A $8.7 $18 No
CA Nohe $0.012 $160 N/A N/A $110 $200 No No Unk
co $35 $0.0031 - $0.0125 $7-$29 None None $4.9 $20 No No No "
cT 1/3 petroleum gross $15 $5 $15 $10 $31 Unk Unk Unk
oY " eartiings tax |
DE $0.009 (wholesale level) $1.3 N/A. N/A $1.5 $2.9
FL $50 (Initlal) - $0.019 $160 $100 $150 $10 $500 now In
$25 (rencwal) transitio
. n
GA none $0.005 $20 $30 $50 $105 $91.2 No No Unk
A $65 $0.01 $65 $57 NIA NIA $142 o | ve I
D $25 petroleum $0.01 paid by firet Wicensed [o] $4.1 $20 $30 unencumbered $295 $7.4 ’ No No No "
$5 heating oll distributor unencumbered regerves
reeerves
iL $o.0n $62 None " None 4317 $317 Unk Unk Unk
iN $245 $0.0008 455 $335 $1.5 Unk Unk Unk
KS $0.01 Third party $204 $2 45 $2 0 Unk Unk Unk
KY $30 per tank $0.014 (importe) 0 $26 $15 NA | - . $99.4cash | $6190bligations (|  No No Unk
; ’ ' $37.6 unobligated $36.3 not yet. -
: : processed
ACurrently oct at $0. : '
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- 50unbce of Funde Fund Traneltion to Private Insurance?
: ' Appfmdmato . Approximate Outstanding
Tank Feo Pstroleun Feo Annual Revenues Fund Floor Fund Celling - Current Balance " Clalnis {millions)
1l Ineurance Premiums millions millions milll ‘milfl hd Ih6
State, (annual) (VEG'” gallon) |___Inouranco Premiums | (milions) ( . ) (millions) (millions) - yre n5yre 7 yre
- LA $276 (waste and new ofl) i $0.008 : $o | $10 ‘ $20 %6 $0 No
wa | 4200 " $0.005 ' . $17 $10 $30 $10 ¢8| unk
WD $3¢ A $044 | nA°
VE 405 | $0.006-40.0105 : $12 $126 | 3 $19 - ‘
Mi ‘ $100 5(5.00575 (imports, refined) - ) $54 0 -0 revenues oblligated ' $16 n appeals  |. Already
: ’ - ‘ ¢ trane-
itloned
to
private
Ins.
MN $0.02 ' 472 $4 _ NIA ’ $10 $1e | N
MO $100 (Initial) | ~ $25.(load fes per B,000 gaions) $100-200/UST $16.6 $12 $100 S 4445 $53.2 Unk
MS $80 $0.004 ' $8.7 $6 | . $10 $6.7 $0.3 No
MF None $0.0075° None $5.4 $4 4 $8 $12 K Unk
NG N © $200-4300 | 114 of $.0V/gallon hwpectlo'n tax ) $30.2 N/A ‘N/A  $1.5 comimerclal | $13.) commerclal Unk
' 22132 of ¥% ¢ excles tax , $6 non-commercial $2.5 non-
. commercial
ND . $126/UST $75/AST _$63 N/A ‘ N/A ' $5.67 $.29 Unk
NE 75 $0.001-40.002 diesel | - ' : $7 $ $10 C T 436 $1.9 Unk Unk Unk
$0.003-$0.006 gasoline |- ' : : ..
NH none $.014 $9.6 : $10- $7.9 $115 Unk Unk Unk .
| ‘ , : | $00165 $17 NA | 416 $6.7 %5 | N No No
L ~_$100 S $0.0076 ‘ $9 46 | - 9716 S | $ 1. N Ho Uk "
ACurrently eet at $O

® AK and MD's fund I hot an aseurance or a financlal responsibllity fund, tank owners need private isurance or be velf-insured,

¢ sransferred In SFY97 from UST Loan Fund, To date, $.01 miion has been traneferred from Loan Fund,
® Effective July 1, 1997 the Board has the abllity to borrow money from Board of Investments to cover temporary cash shortfalle,

Applics to each of two separate accounts. |
4 - . TContaminated site fes per slte per year. . _ ‘ ' ‘ |
RN P P _ i Based on responses to a sirvey conducted by the Vermont Department of Envirohimental Conservation. Updated June 1997,

.

.



e T “ TABLE 1. DESIGN CHARACTERISTICS OF STATE FINANCIAL ASSURANCE FUNDS '
. = . — e == Fund Sunset Datee
‘ T : age
[ - Fund Coverage | _ Factore Affecting Limite Ofcwa;,:cn; of Release s Fe:Dato emrﬁ':u
ity |Sunse
. . . No. of Separate . ust . Tank Tark Regulatory Da: :: 55"3:”'” ' |
Agcncy With Prlm;ry - Tm::f F:jng:a Tankg Corvectin Third- ‘Co‘-':,r Deductities mi:ﬁ?a’n T::;m :_:;‘: Type Owner Compllance Rel‘ Date .
State . Responeibility. Covered® Covered Coveréd Actlon Party Apply o A _____ml
OK | Oklahoma Corporation | FAUAB  1278B 34,71 v v Combiied A . - - -
Commiselon ) 4 v
PA Department of PHCUM,F 17,200 39,901 | o/ Partial vPartial Separate v - ” " ”
Ihsurance
Ri Department of P.C,H . . '4 v Cotnbined '4
Environmental v 2026 2026 | When fundingl]
Management v le deploted
sC Department of Héalth P.AB 5,576 16,658 v v Combined 4
and Environmental ’ v NA NA NA
Controf - '4
E B | Dcpartm;.nt of .| PHA AB 1,000 { v Fun v Patlal | Combined | v v
Commerceand - . f : y NA NA NA
Regulation - ,
\ Dcparﬁnent.of PU : 9,500 24500 | ¢ Partlal vPatiai | Sepaiate 4 v
Emvironment and, ? o ’ v 12125198 | 901 oMoy
Conservation : % P
Texas Natural Resourca | PAU, AB 53,405 86,042 | V Partial NIA v v }
Conservation . v 71198 7198 7noe
Commission ! - > . |
Department of PU - 1,740 4,690 | ¥ Partial vPartial Combined v 4 a y — — Nom
Environmental Quality : .
' Department of PHUAF, 2617 | 73690 | v Partial vPartial | Combined v .
Environmental Quality - AB c

Waste Division

P = Petroleum; U = Used off; H = H;aung okA= Ab:ovcground; C = Chenlcal; F = Farm; M=Mixed; AB = abandoned,
' lal; 6,352 Insurance.
¥ of facllities covered:t,850 remedial; 2,141 Insurance, ¥ of tanke covered: 12,126 remed ; B, !
Loan Program sunsets July 1, 1999; Insurance Program sunsets July 1, 2004 but may end sootier; Board authority sunsets July 1, 2009,
If In operation after 711188 o

i ro)dmatcu 3%
Ohlo's fund asslste UST owners with the replacement, and upgrade of thelr USTs by underwriting a Linked Deposit Loan which reduces the owner’s borrowing rate by app

1997.
¢ - Based on responses to a survey conducted by the Yermont Department of Envirotnental Conservation . Updated June



’ TABLE 1, _DE5|GN CHARACTERISTICS OF STATE FINANCIAL ASSURANCE FUNDS

Fund Coverage ' ' ' - Factors Affecting Limits of Coverage Fund Sunset Dates
Types of No. Of No, of . Separate ust : E
: xtent of Release Fee
Agency With Primary Tanke Facllities Tanke Cotrective Third- - or Deductivles Replace- No Tank Tank " Tank Re Program
’ g . gulato Date of Eligibilit;
State ~ Responelbility a Covered® Covered Covered Action Party Combined Apply ment Loan Tanks Sizo Typo ‘Compllancri N~ 5‘3'1” sl Suniset Date| Ending Date
R RN U W Program Date
Vi | Department of . PHUF, 2639 | - 6002 | / Partial v Ful Separate v v : , P . T—T‘*‘
Environmental - AB ‘ © : . o ; ‘ : : v 7/ 99 ANOY | when $ rune
Conservation : ) . ' : SN out
WA | PolutionUiaviity | PuM 2626 6178 v v Combined v / ' ' ' v 1'
A ; Ot . i "4 H
Ineurance Agency « - ‘ : - : - . NA, N/A 6/30/01
Wi Department of PHAUF, 148,000 | / Partial /Partial | Combined v . N }
Commercs - ' AB ' : ‘ : : 4 | 71/98
Environmental/Regula- ; o . L o
tory Services Division . R : 1
wy Divislon of y PUF, AB 1099 . 3198 v v S I
Environmental ‘ 4 ' v . NA NA NA
Protection .
wy Department of ’ rPCUA AB |- 3,702 9,705 | v Full /Partial | Separate a v
Environmental Quality : L I None None None

P= f’atro!cum. U=Usedoil; H= Hcaung oll; A = Aboveground; C = Chemical; F = Farm; M=Mixed; AB = abandoned.

# of facllities covered:4,8650 remedial; 2,141 insurance, # of tanks covered: 12,126 remedial; 5,352 Insurance.
Loan Program sunsets July 1, 1999; Insurance Program sunsete July 1, 2004 but may end sootier; Board authority sunsets July.1, 2009,

if n operation after 7h/es
Ohio’s fund asslsts UST owners wi

m o o o >

th tha rcplacamant and upgrade of thclr USTe by underwriting a Linked Dcposlt Loan which reducee the owner’s borrowing rate by approxlmatow 3%
Based on responises to a eurvey conducted by tha Yermont Department. of E:annwntal Conservation. Updated June 1997,



TABLE 2. FUNDING FOR STATE FINANCIAL ASSURANCE FUNDS

Sources of Funde Fund Traneltion to Private Insurance?
- Approximate , ‘ Approximate Outetanding
Tank Fee Potroleum Fes Annual Revenues Fund Floor Fund Celling Current Balance Clalms (miliones)
State (annual) ___{per galion) Insurance Premiums {millions) (millions) . {millons) (millons) In3yre in5yre n7yrs
— Y ]
. ONY $0.04 $16 $0 $25 $5
CH $260/$55K deductible $6.5 $15 $45 $30 $11.9 No No Unk
$400/4$11K deductible
Ok N/A $0.01 NIA 426 $13 $14 14 No Unk Unk
PA None $0.01 $96 $283.6 $51.6 No No No
’ $0.15/gal of tank capacity :
(heating oll, diesel) -
R $500 $0.01 $ $4 $o $2.2 $40 Unk - Unk Unk
sC $100 $0.005 $13.2 WA N/A $6.3 $1.97 No Unk Unk
sD $0.012 $o N/A N/A $2 $05 Unk Unk Unk
™ $125 $0.004 (importe) $16 $2 $50 $22 $14 Unk Unk Unk
god $25 (ASTs), $50 (USTs) $0.012 NA $1%0 $26 $100 $1228 $69.9 Yes Yes Yes
ut $125-$260 $0.005 $75 $6.2 0 0 $31.2 $95 Unk
VA N/A $0.006(motor fuel, speclal fuel, N/A $30 $3 N/A $5.3 Unk Unk Unk Unk
heating oll) ,

VT Up to $200 $0.01° $4.5 $3.4 $0.25 No Unk Unk

WA i L LT excise ta | ° Private Insurance N/A 475 " $15 " $32 $14 Yes
: K 0057. wholesals value cotpanice ]
w $0.024 $on Funds collscted $60.23 $73 $102.6
tonthly.
ACurrently set at $0.

® AK and MD's fund Is not an assurance or a ﬂnam:lal responsibllity fund, tank owtiers need private Insurance or be self-insured,
 ©transferred in SFY97 from UST Loan Fund. To date, $.01 milllon has been transferved from Loan Fund,
"® Effective July1, 1997 the Board has the ability to borrow money from Board of investments to cover temporary cash ahortfaua.
EApplies to each of two separate accounts.”
FContaminated site fee per eite per year.

Based on responees to a survey conducted by the Vermont Department of Environmental Conservation, Updated June 1997.




®

L]

_.y 'Contaminated eite fes per elte per year.

TABLE 2. FUNDING FOR STATE FINANCIAL ASSURANCE FUNDS

Sources of Funds Fund Transition to Private Insurance?
Approximate Approximate Outetanding
Tank Fes Petroleum Fes -Annual Revenues Fund Floor Fund Celling Current Balanco Clalms (miliions)
State (annual (per gallon Insurance Premiums
4
- WY . None None | Not a relmb, Fund - set
' i up like an insurance
compatty
W __$200 $oo $200° 7.8 4 $10° $265 $10 | Mo Unk Unk
TOTAL $1,31113M $313.50M $636.73M $1,344.17M $231985M | | 4yes' 2 yes' Byes'
‘ -
{
ACurrently set at $0, i

® AK and MD's fund Is not an assurancs or a financlal responeibility fund, tank owners need private ineurance or bé eclf-Insured.

€ yransferred In SEY97 from UST Loan Fund. To dats, $.01 million has been transferred from Loan Fund,
® Effective July 1, 1997 the Board has the ability to borrow mancy from Board of Investments to cover temporary cash shortfalle,

EApplics to each of two scparate accounte,

lai g
'

Based on responses to a survey conducted by the Yermont Departient of Etvironmental Conservation. Updated June 1997,



" TABLE 5. STATE FUND LEGISLATIVE UPDATES

AL

No Iogielatlvc changca have occurrcd or are predicted during the next year.

AR

1997 ACT5 THAT WILL IMPACT THE REGULATED STORAGE TANK DIVISION'S ADMINISTRATIVE ACTMITIES:

Legal Notice Requirements Changod Act 641 of 1997 reduces the time frame for providing ADPC&E with written notice of filed third party clalms from 60 days to 20 daye. Thie change correcte the statutory
languaga to conform with standard legal rosponeo time frames, The change was made to protect the Petroleum Storage Tank Trust Fund from possible dafaultjudgementa resulting from an owner’'s failure to
reapond within the required legal time frame. The Act also added “adjusted” to the term “fund balance” for purpoaoa of datannlnlng the rate of fee collection for malntcnanco of tho fund balance at or around the

maximum cap allowance. Several minor language changes were also made for clarification.

Trust Fund Deductible Reduced: Act 642 of 1997 lowers the Petroleum Storage Tank Truet Fund corrective action and thlrd party claim deductibles from $25,000 each to $15,000 each. Thle reprcemte a

potential savings of $20,000 to owners who have an eligible release which resulte in both corrective action coste and third party clalime. Reducing the financlal burden faced by owners with leaking tanks should be

an Incentive for those ownere to report and remediate releases In a more timely manner.

Notificatlon Changes for Aboveground Storage Tanke: Act 1027 of 1997 changoe the size limit for reglstering dboveground storage tanke with ADPCSE, Previously, ahy aboveground petroleutn storage tank 1,220
gallons to 30,000 gallons had to regleter with ADPCAE and pay annual tank feee of $50 per tank. This new act Iricroasee the upper reglétration limit to 40,000 gallons, effective immediately.

Act 1027 of 1997 also added language about “unknown petroleum storage tanks” to the Pstroleum Storage Tank Trust Fund Act. Eesentlally, under certaln clrcumstances as described in the act, corrective

action or third party coste aesoclatcd with “unknown” tanks may be cligible for trust fund coverage.’

l) Definition of ‘owner’ changed. 2) Limited clrcumstances under which clalme contractor can be pald out of the Stats Agsurance Fund. 3) Any employes of an owner or operator may submit a claim on behalf of

the owner/operator. 4) Limitations enacted on when state can withhold payment of claime due to dc!lnqucnt fuel tax or tank fees, or pending enforcement actione. 5) Established that corrective action costs

that, are performed st the written request of the department are by definition, reasonable, necessary and reimbureable. 6) Several ‘common sense’ approaches utllized by prior fund administration have now been
Ieglalated into law to allcviato ‘authority of interpretation’ Issucs. ’

CA

CA senato Bill 5B562 (becams effective 111/97) 1) Eligible RP's (claimants to Fund) can request suspension of corrective action work. 2) Requires regulatory agency and Fund to coordinate. Cost pre-approval
with RP. 3) Fund manager must automatically review Fund clalme older than 5 years for possible closure. 4) Requires uniform site closure letter. 5) Any RP can request Fund Manager to review their case if they

feed that thelr corrective action workplan has been satisfactorily lmplomcntcd ©6) Established commingled plume program (1** In US).

5tato leglslature extended environmental eurchargo Indefinitely.

' DE

Nove.

FL

ané'in last year - Though majof changes In 1996 Icglalatloﬁ Included: 1, Abolished Reimbureement Program, 2. 12/31/96 deadline to submit all relmbureement cl‘alme 3. All new work In pdorit)y order and within
fiscal year budgoet. 4. All new work preapproved for ecope and cost with direct contract between state and cleanup contractor 5. Pllot projccta for compatltlvo bidding and pay for performance. 6. Mandated

GA

RBCA prlnclgloa with cleanup through natural attenuation where possible.

|

Baged on responsce to a suvey conducted by the Yermont. Department of Environmental Conservation, Updated June 1297,



TABLE 5. STATE FUND LEGISLATIVE UPDATES

. Last year, the State Supreme Court ruled that PSTF's funding mechanlem was indeed a gas tax and therefore, it was declared unconstitutional. The mechaniem which yielded approximately $& million ahnually Waa'

derived via a “transfer foo” of $0.01 per gallon which was pald by the first licensed distributor. The penny a gallon fee continues to be collected - BO% Is earmarked for the Departinent of Transportation and PSTF

i6 entitled to the remalning 20% as this was deterined to be the percentagoe coliected for non-highway usage. ,
In addition to the approximate $1.8 million collected from the above, PSTF recelves in the vicinity of $2 million annuélly from Inteiest. : '
The petroleum marketers proposed a constitutional amendment to the legislature which would enable the “transfer fes” to be resurrected. The House was strongly supportive but the Senate was not 60 the

marketers are back at the drawing board.

.

Nove. ' ’ o : L .

' cover tank removal which have no contamination if certain criteria are met, such as Income and number of tanke.

No longer governed by a commission. New regulations became effective Aprll 9, 1997 which establiched new cost guidelines. There Is currently pending regulations which should be éﬁwﬂvo August, 1997 which will

None.

LA

MA

NIA , < ‘

Note.

MD

ME

-Amended statute to extend revenue collection through December 31, 2005. Originally, statute called for a reduction In fees effective Dece 1 term .

L. , 6 ; L mber 31, 1999, - Amended statute to
underground ol storage tank owners who fa!lcd to removo non-conforming tanke by October 1, 1998. Exception provided for tanks taken out of service, where tank owher provides evlda::;it:fct?c?;t‘gltlyb‘:orff !
unavallability of certified tank installer In the form of thres ecparate written acknowledgments. - Amenided statute to provide Department with authority to place a llen on real estats of réaponslbl:: p;rt;i:;f"g ”

clean-up coste expended that are not eligible for coverage by the Fund,

fl
M

-May 3. 1996 final Logialatbro amendments were passcd whlch allowed the Fund to borrow on future revenue to pay off exl etlﬁ . ; g .
' g Involces. Amendment aleo required checks to be i

consultants unless owner has already pald consultant. Requires an affidavit to bo filed and notice provided to consultant. The financing allowed the Fund toqb u:: tz oo m;IT:::o t::;?ffm :""‘nq;i‘;ﬁcd

The revenue collection was extended to the date which obligatione of the Fund are pald. -A proposed Wil has been Introduced to create a new environmental cleanup relmbureement program and aesl "Ga avsljoa. .

fund. It established a Board to employ a claims adminlstration, to collect fece, establish and administer the program. However, there Is eubstantial debate in this etate In‘ rogard: to ralsing caen

regulatory feo to ' .
posed bill has been introduced that would set aslde 5% of the State's revenue collected from video gaming for the Mustfa Fund. However, it does hot address the use of euch revenie. Other

gasoline tax. - Apro

Legislation is under development; at this time,

Based on responges to a survey conducted by the Yenmont Department of Envronimental Conservation. Updated June 1997,




TABLE 3. LEVEL OF ACTIVITY IN STATE FINANCIAL ASSURANCE FUNDS

State Fuhd Staff " Clalms Processing Experience to Date Claims Pald to Date

No, Of Claims Approximate Total Eetimated

Date Leglslation ‘ ) Total No. _ No. Sites with . Amount Paild Processing

. Enacted Technical Financlat Total No, of Of Sitee No. Sites with Covered Third ' (millions) Average Claime Pald Average Average Time/Claim

-State Staff Staff State Fund Clalms Party Claine . -toDate Cost Per Cost per (months)

‘ Staff Slte slte at
Received Processed closure
W .-'— ——_-—””—T—'_ N
PA 7189 _ 6 6 B ] ) 1,050 29 1,050 1,050 © $14.9 $66,460 2
Ammended . .
12/92,
RI ’ 7194° ' 1 : 64
sC’ 5/66 14 5 22 4737 2439 15 26,215 25,974 $60 C O NIA $27,680 11,639 1
sD 5 4/1/88 12 2 “ Unk 1080 6 5200 5135 $51 | .$50,000 (Inchides | - $47400 $53,000 1
‘ projected future .
coots )
N . 71166 ) 69 1l 86 2,400 1500 5 6846 6087 $99.9 $16412 $66,600 $69,200 8
12 6/31/869 12 4 20 19,944 9,171 o 13,243 12,761 4368 430,641 $5?.595 $39,162 3
ur 1989 6 2 12 3,07 163 3 481 424 $5 . $14500 $57,000 $88,000 15
VA 71187 6 7 13 1768 18 3,999 3,687 $46. NIA $27,206 Unk 3-4
)4 7/11868 "9 1 ) 10 1,700 363 72 NIA NIA 428 » $62,295 $25,510 2
WA 1989 2 1 6 ‘2,526 14 2 63 53 $1 ' 0 $71,428 $104,000 40
W 8/1/87 2 5 | 27 10,569 5,200 24 7476 2,980 $430 $54,589 $92,465 $22,112 __®»
wy 4/22/91 2 al 5] 1099 123 “Unk Unk - Unk $1.6 Unk $37,241 * $10,742 2
wy 3/21/90 15 1 16 1,350 391 ) N/A N/A $16.2 $MA472 $41,472 $13,090 N/A
TOTAL . 642 278 | . 943 224,290 89,544 598 178,169 163,644 $4555 1. $40,266 $60,168 $48,706 A 6

*Rhode lsland’s regulations became effective May 1, 1997 - they have Just begun accepting applications.

Based on responses to a survey conducted by the Vermont Department of Environmental Conservation, Updated June 1997.
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TABLE 3. LEVEL OF ACTWITY IN STATE FINANCIAL ASSURANCE FUNDS

State Fund Staff Clalms Processing Experlence to Date Clalme Pald to Date
. No. Of Claims Approximate Total Eetimated
Dato Legislation . Total No. No. Sites with Amount Pald . Processing
Enacted Technical Financlal | Total No, of Of Sites No. Sites with Covered Third (mitllons) Average Clalmes Pald Average Average Time/Claim
State Staff staff Staté Fund Clalms Party Clalms to Date Cost Per Cost per (monthe)
Staff ’ Site, site at
At cammo | 16 4 7| « 754 734 N/A 946 290 $7 | $140000 cloanup-|  $194200 |  $276526 1218
: i $12,600 closure
$45,000 upgrade
AL 10/1/88 R 3pt M 8,600 979 2 444 4269 |. $25 $8,900 $36,200 $22,170 1 "
AR 2/22/89 5 3 8 164 120 5 431 426 $14.8 $40000 |  $219,000 $193,700 26 l
AZ 6/90 30 30 60 . 8,000 2,294 12 328 100 $75 $20,000 $50,000 unavallable 6
' CA | 9s6m0 25 60 75 17,600 12,000 5 12,000 11,000 $375 35000 | $45.000 | 460,000 1112
€O 71189 12 5 17 5,000 1,000 1 1,976 1,620 $56 $35,000 $78,895 Unk 2-4
- CT 775189 7 35 105 C O Unk 610 83 1,734 1261 | $45.1 $25,746 Unk Unk’ 612
DE 76187 2 2 2 242 96 | 0 231 192 $6 $48,000 $56.000 $42,638 12
FL L 786 73 12 65 15,000 9,500 N/A 22,000 13,000 $694 $48,000 | $75,000 |  $1650,000 48
GA 711188 15 3 33 18,851 1,567 17 1,084 395 $38.9 $103.330 $97.200 Unk 3
A 6/5/89 Brdpty | Brdpty Brd pty 7,000 4,850 o NA NA $95 $18,550 $32,600 $85,000 1
: admstr, admetr, admetr, : ot o
D " 3123190 -0 o 1 1138 155 26 20 00 $5.9 $120,000 o000 | #s57,000 #
IL ' 7/28/89 38 7 . 45 14,807 2,600 8,211 4,761 $218 $47,907 $53,000 $89,000 6
i ! ! per eite
IN - 313188 4 4 6 6,000 352 2 43 17 $18.4 $179,162 $51,680 4
kS 490 15 C 7 22 1541 1400 2 8,668 8,668 $38.7 $4454 | 927643 Unk 2
KY " 4/9/90 5 7 20 6,180 1,643 1 1131 872 $605 $53,117 $52,900 $49,200 10 {f
LA - 7115/88 23 3 8 8,350 614 15 BA43 3,591 $50 $14,522 $61,433 $180,870 1. "

Based oh responecs to a survey t;oMucted by the Vermont. Dcpartmbnt of Environmental Conservation. Updated June 1997,



TABLE 3. LEVEL OF ACTIVITY IN STATE FINANCIAL ASSURANCE FUNDS

Clalms Pald to Date

State Fund Staff Clalms Processing Experlence to Date
3 .
‘ No, Of Clalms Approximate Total Estimated
Date Leglslation Total No. No, Sites with * Amount Pald Processing
Enacted Technlcal Financlal Total No. of Of Sites No. Sites with Covered Third (tmillions) Average Claime Pald Average Average Time/Claln
I .state , Staff Staff State Fund Clalms ‘Party Clalms to Date Coet. Per Cost per (months)
. Staff Recelved Processed Site site ab
_ closure
———— e e :
MA 2091 2| 2 7 5,000 2,000 Unk 3,800 2,200 $56
MD 717193 3 1 4 77 45 N/A 192 176 $2.54 $21,095 $56,618 NA 3 "
ME 4119190 20 3 23 1,600 763 20 NIA NIA $34.8 UNK $44,950 $44,950 3 "
Mi 7N8/99 24 20 33 11,814 71354 20 7155 7125 $647 $75,000 l N/A $135,000 N/A !
MN 1987 30 10 15 10,000 5,600 5 5,600 6,500 $231.9 $41,000 $41,000 $30,000 3
MO 8/26/89 I 5 16 4,131 1,967 9 $2.7 $28,560 $26,840 $34,400 2
M5 618/88 2 2 4 508 508 3 3,666 3,645 $30.9 $5,555 $60,662 $34,900 1
M7 AN3189 6 ! 10 3000 872 25 6,950 6,610 $255 $3,670 $29,200 Unk -3
NC 6120188 54 7 72 10.817 1840 8 7676 | 7742 comm. $163.5 commercial $14,668 conmm, $88,8682 Unk 3-4
cotmercial comm. ' 1604 $23.5 noncommerclal $21,124 noncomm, comimerclal ’
777 18696 nohcormm, $30,281
noncommercial hohcotnm. noncomm,
ND 7/89 2pt 1,810 656 o 439 274 $24 $12,396 $14,631 $13,835 15-3
NE 6/27/69 12 356 1656 5,000 585 0 3161 3135 $39.6 $12,630 $67,692 Unk 1
NH TN/88 9 2 1 886 651 b NA NA $35.0 $56,416 $45,000 2.3
ey 5;7,90 13 9 29 2115 Unk NA 3006 2265 $56.5 $9,200 Unk NA 6
NV 1989 4 0 6 798 641 3 . 2,680 2,066 $57 $67,000 469446 | . $43250 10
NY AN178
oM 711189 5 2 15 N/A 1191 9 2101 1,761 $55.6 $26,411 $46,591 $54,072 3-4
Ok 711189 & 6 27 1312 1169 145 2,962 2,423 $91’ $78,000 $47,620 1

Based oh responses to a survey conducted by the Vertnont Department of Environmental Coneervatlon. Updated June 1997,

e



TABLE 4, COST CONTROL MEASURES AND MANAGEMENT PRACTICES USED BY STATE FINANCIAL ASSURANCE FUNDS

" Use Standard Approve Cleanup - | Speclfy Requlre Payment Certify Limit Typee | Limit Extent Limit Umis Oversco Pioritize Employ a Third- | Employ a q
Forms for Site Plans and/or Cleatiup Competitive Umits for Contractore or | of Acthitles | or Amounte | Overhead Fees Cleanups Claims to Party Board to
Assegsment Budget Prior to Plans Bldding Site Set Contractor at Sites. ~ | of Altowed Pald andlor Conserve Administrator Overece
and Corvective Implethentation Aeseasment/ Qualification Activities Profits Funds Fund
Actlon Plans ' Recaptor Requirements Pald Activities
Tank | Stats | apgeeoment ' .

v v | ' v v, "

v v v v v "

AR " reasonable v 4 v "
coste

AZ v 4 v v v 4 A "

CA v v v v

co v v v v v v n

cr ‘ v reasonable 4 "
L costa

r‘ DE v v ’ v A "

FL v/ C Y v v g4 v
GA vy v Reasonable v v v v -

o : costs

1A v v v v v 4 4 "

) -?‘ v v v v v v v

8 : v v % v v "

N (voluntary) 4 ‘ 4 . <]

Ks 4 4 4 4 v/ v v v Prioritize V3 party only "

. : Work |

Based oh responses to a eurvey cotducted by the Yermiont Department of Envircnimental Conservation. Updated June 1897,



TABLE 4. COST CONTROL MEASURES AND MANAGEMENT PRACTICES USED BY STATE FINANCIAL ASSURANCE FUNDS

Use Standard Approve Cloanup Specify Requirs Payment Cortify . Limit Typee | ULimit Extent Limit Limit Overses Prioritize " | Employ a Third- Egﬁpby a
Forme for Site Plane and/or . Cleafup Competitive Limits for Contractoreor | of Activities or Amounts Overhead Fees Cleanupe Clalms to Party Board to
: Assesement Budget Prior to Plahe Bidding Site Set Contractor at Sites "of Allowed. Pald and/or Coneerve Administrator Ov
' . and Corrective Implenientation C - Agscssment/ Qualification Activities Profite Funds Fund
: Action Plane Receptor Requirements Pald
C . 1 Tank State | agacsement : e
- : : Owtier' a8 v
Lo : agent
Stata’ . of
: owner
. Ky . pending Reasonable v 4 4 v
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ME R4 v 7/ v 7 / }
MI v v v % v v v /
MN % v ‘ v v v ,
MO v v s 7 v/ v
M5 v / v v v v v 7 v
MT ) v . v ‘ 4 v v v Sometimes v
Ne v % v v v
ND 4 v -/ v v v v
NE v 4 v v v 4 4 v
" NH 4 v v/ v v N4 v ,
" NM v v v 4 v v v v ”
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Based on responses 1o a survey conducted by the Yermont Department of Environmental Conservation. Updated June 1997,
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TABLE 4. COST CONTROL MEASURES AND MANAGEMENT PRACTICES USED BY STATE FINANCIAL ASSURANCE FUNDS

Use Standard - | Approve Cleanup Speclfy Requlre Payment Certify Limit Types | Limit Extent Limit Limit Overece Prioritize | EmployaThird- |  Employ a
Forme for Site Plang and/or Cloanup Conpetitive Limits for Contractorsor | of Actitles | or Amounts | Overhead Fees Cleanups Claims to ' Party Board to
Assessment Budget Prior to Plans Bldding Site Set Contractor at Sites of Allowed Pald and/lor Conserve Adrintstrator Oversee
and Corrective Implementation Assssement/ |  Qualification * Activitles Profits Funde . Fund
Actlon Plans . o "Receptor Requiretents Pald ‘ Acthvitles
Tank State Assessiment
Ownier as ] i
State agent .
of .
I NS | fower | ] | N R I I
OH v % v 4 v
OK 4 v v v / /
PA v v v v v 4 Y
Ri
sC / / 4 / / v |
SD v v v v v !’
™ v v v oome- v v v % 4 1
: times
12 / v / v v / v / v
ur v v v v 4 v v v v f
VA / v v v v 1 v v / v
4 v v 4 v v v v 4 v v v
WA v v 4 v v e v v v Private
ineurance
W 4 v v v v v v v v
wy v’ v v v
Lw | v~ 1 ~« 1« ) 11 | ~» 1 1 « | ~ 1 <~ | < 1 <
TOTAL 25 39 21 19 1l 3 28 34 . 37 37 39 39 17 12 26







TABLE 5. STATE FUND LEGISLATIVE UPDATES

-MN

In 1996 the Minnesota l_cglelaturc passes a bill that provldaa for 100% relmbursement to tank owners whose cleanup coste are In excess of $250 000. The law Is limited to those tank owners who dispense loea
than 1,000,000 gallone of petroleum at each of their locations for the past three years. The tank owner cannot own more than three locations and must have discontinued all petroleum retall operations. The
100% relmbureement: Is also avallable to those tank owners who have dlepcnacd less than 1,000,000 gallone of petroleum in each of the last three years AND have owned no more than one locatlon in the stats In
which motor fuel was dispensed into motor vehicles.

The leglslation also requires the Petrofund to conduct a perforimance audit of the corrective actions for each of the leak sites that meet the criteria listed abovc The performance audit must evaluate the
adequacy of the correctlve actions, the valldity of the corrective actlon coste, and whether alternative methods or technologles could have been used to carry out the corrective actions at a lower cost.

The Minnesota Leglslature is currently in sesselon. The session te set to adjourn on Monday. May 19, 1997, There are a couple of bille that would affect the Petrofund. Probably the most significant proposal Is the
extension of the Petrofund program until June 30, 2005. The Petrofund Is st to sunset on June 30, 2000. If the bill that has been proposed passes, the Petrofund will be extended an additional five years.
There Is significant support for thie bill and It I6 expected to pase.

Other proposed changes have to do with reimbureement: of tank removal and tank Installation coste, The House and Senate versions are different at thls time. But simply, there Is a proposal that would allow for
tank removal costs to be eligible for 90% relmbursement to tank owners who dispense lese than 500,000 gallons of petroleum a year and own no more than one station In this or any other state. Also, 95%
relmbursement. of tank removal, Installation and excavation coete incun-cd with a new tank Installation would be avallable to tank owners who dispense lese than 260,000 gallons of potrolcum a year and owh ho

more than one station in thie or any other state.
However, there is another bill that would provide for a low Interest loan (at a rate of 3%) for certain tank owners for the installation of new tanks and meet certaln criteria such as dlspcnslng leeo than acertain

MO

amount of petroleum and owh no more than one statioh In thie or any other etate.
Paeeago of Senate Bill 708: Expanded the fund to cover ASTe, Includlng Insurance benefits for active tanks and rcmcdlal benefite for past rcleaaco Insurance benefits include third party Also created Board of “

MS

Trustees reeponelblo for fiduciary managemont of the fund. *The AST universe le currently undefined.

Nonc )

MT

In the last year, three major modifications were made to the regulations of Montana'es Petroleum Tank Release Compensation Board (Board) and the Petroleum Tank Release Cleanup Fund (Fund). The firet
modificatlon, or authority, was embodied in legielation of House Bill 214. Effective July 1, 1997, HB214 containe three major authorizations. Firet, the law tightened up the definition of corvective action of
petroleum releases. The new section of law states the Board may reimburee only the coste that would have ben incurred If the only release at the site was the release of petroleum producte from an eligible
petroleum storage tank and not releases of eubetances other than petroleum producte. Further defining corvective actlon of petroleum releases has limited Fund coverage to only petroleum releases. Secondly.
the bill etates that the Board may not relmburee for third party property damage until the corrective action ls completed. Montana's Fund relmburees compensation pald to third partice for bodily Injury and
property damage. Thie new section of law wae adopted In anticlpation of creating savings to the Fund with the aseumption that property damages diminish as corrective action Is comploted. Third, the law allows
the Board to secure loans from the Board of Investments to cover temporary cash shortfalls. Thie section of the law wae enacted to preserve Fund eolvency.

The 6econd major regulatory change to the Fund wae the recent repeal of certaln Rules For The Montana Patroleum Tank Reloase Compensation Board dated November-12, 1993, One rule repeal has significantly
Impacted certaln tank owners/operators in terme of eligibllity. The repeal eliminated the eligibllity rule (16.47.321,ARM) which allowed the Board to grant eligibllity to a tank operator even If compliance violations
existed, Previously the Board could consider whether a tank operator had thade a good faith effort to com ply with tank regulations. The ruls aleo allowed the Board to walve noncompliance If such noncompliance
did not Increase eligible costs. The ellgibility rule was repealed because eliglbility Ie addressed in the Fund’s eligibility etatute (75-11-308,MCA). The Fund's eligibliity statute Ie comparatively stringent relative to
the eliglbllity rule because It does not mentlon good faith or an ability to walve noncompliance. Contalned In the eligibility statuta Is language which has denied eligibllity to many noncompliant tank
ownersloperators/ It states that a tank owner/operator Is eligible for reimbureement of eligible costs caused by-a release from a petroleum storage tank only if the operation and management of the tank complied
with applicable state and federal laws and rules when the telease occurred and remalned In compliance following detection of the relcase. As a result of the eligibility rule repeal, eliglbllity determinations are
currently belng made pursuant to the statute rather than the rule. In certain recent examples eligibility has been denled based on the statue, whereas if the rule was still In place eligibllity may have been granted,
it should be mentioned as a third regulatory change that Montana deregulated farm and resldentlal tanke with a capacity of 1100 gallons or lese-used for storing motor fuel or heating oll for noncommercial
purposes or consumptive use on the premlses where it I6 stored. As a result of deregulating small tanke, Fund ellgiblity to those tanke was cut. However, If a emall tank owner voluntarily complios with tank

regulations, coste assoclated with release cleanup and third party damages may be eligible for relmbursement.

NC

Based on responees o a survey conducted by the Yermont Department of Environmental Conservation, Updatcd June 1997,



TABLEB. STATE FUND LEGISLATIVE UPDATES

ND

NE . In April, 1996, LBI226 was enacted. This bill contalned several important provisions that affect both the LUST and reimbursement programs, Somc; of the more sighificant changes: *aliows DEQ to requh;a cost
estimates for phases of remedial actlon, procurement requirements, and reuse of retnedial equipment. *allows a site's coste to exceed the $1 million limit If the reason that the slte exceeded the limit s the
Insufficiency of the fund. * allows partial payments to be made for phases of remediation that are projected ta take more than 90 days, " allows responsible persons to proceed with remediation prior to DEQ plan
approval and still be eligible for relmbureement If certaln procedures are followed. * allows DEQ Yo use risk-based corrective action principles in Its decislon-makirig process. * allows DEQ to make Interest payments
for applications that are not pald within the appropriate time frame. * creates a technical advisory committes, appointed by the DEQ Director, that will provide Input on regulation and guldeline development. *
allows the relmbursement program to obtain a loan from the State Revolving Loan Fund to pay all applications pending as of December 31, 1996. : RN

NH , , q

NM In 1996, the State chls!aﬁdré approvcd an Increase in the loading fee which Is éxpected to generate approximately $14 million in FY 97 (July 1996 - June 1997) and $17 milllion n subsequent yghre compared to $6.7
million In FY 96 and $12.1 miliion In FY 95. The State started FY 97 with a backlog of claims totaling $6 million, ) : .

NV None, "~

NY . ‘

OH Nbﬁc. — .

oK SRA23: Extends the life of the Indemnity by 10 yeare. Sunset date was 12/31/99, now It 16 12/31/09. Bill passed unanimousty In both houses to Governor for sighature, Governor sighed bill on 5/12/97.

: SRB42: Allows some tank owners who were not In compllance with regulatory guldelines at the time of thelr release, to pay a fine (imposed by the regulatory division) and galn accees to the indcmn[ty Fund.

Currently, If a tank owner is found to be out of compliance, they are denled access to the Fund. . . ) o
SR342: Allows persons who became tank owners by Inheritance of a facllity through a determination of the courts to apply for accese to the Indemnity Fund, Currently State law specifies that applicante must
have been the owner or operator of the facility in order to be consldered for eligibliity. : . ‘ ,

PA House 51“ 1476; Amending the act of July 6, 1989 (P.L. 169, No. 32), ENTITLED “An act providing for the regulation of storage tankes and tank facllities; impoeing additional powers and duties on the Department
of Environmental Resources and the Environmental Quality Board; and making an appropriation,” further providing the Underground Storage Tank indemnification Board and Ite powers and dutles, for the
Underground Storage Tank Indemnification Fund, for eligibtlity of claimants Including certified tank Installers and for audit, sunset and performance reviews,; and providing for Underground Storage Tank
Envjfonmontél Cleanup Program and the Upgrade Loan Program, .

Rl II : - B s M ’
Proposed change will allow third party fund to pay directly Instead of rélmburslng tank owner. This will allow EPA to approve the third party fund.

. ~ ‘ u
TN Bond funding legislation pending. ”
X Nohe, - ' "

-

Based on responiees to a eurvéy conducted by the Yermont Departitient of Environinental Conservation. Updated June 1997,
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TABLES. STATEFUND LEGISLATIVE UPDATES

On Ogtober 29, 1996, the Utah State suprcma Court ruled that the half cent environmental surcharge levied on petroleum fuel products to be a tax. As a tax, the use of the money to provide financlal assurance
and reimburse owners for cleaning up sites le unconstitutional because it s not included In the specific allowable uses written into the Utah Constitution, However, the rullng did not become effective until May 5,
1997. This gave lnduatw aroups and the state timg to craft an altemative program, The alterative, now passed Into law, ls a voluntary etate fund that owners may participate in to mest the federal
requiremente for financial assurance. Owners who declde not to particlpate must provide evidence they meet one of the other federally approved assurance mechanisms, All of the rules, policles and logletics to
implement this new system have to be in placc by July 1, 1997. The neceseity to re-write the law gave certain Industry groups an opeting to challenge areas of the UST prograim with which they disagree.

Discusslons with these groups wers directed by the Legislature and are on-going.

YA

None.
In 1997, a bill was signed Into law which enables the program to go forward with a eite cleanup without the owner spending the required $10,000 deductible. The bill allows the Secretary to “defer” the payment to a
future date for ownere who are financially incapable of Incurring this expense, and provides authority to recover these funds at that later dato

WA

On April 15,1997, leglslation was passed as an amendment to the etatute that establiched the Heating Oll Pollution Liabllity Insurance Program (PLIA) The legislation responds to whab has become a serlous
problem and an Impediment to the concluslon of real eetate traneactions if the property In question has an active or abandoned consumptive use heating ofl tank. Sellers of properties with an active or abandoned
heating oll tank are often being required to spend considerable sums to either remove a heating oil tank that Ie no longer In service, or to effect a cleanup of contamination that may e minor In nature and does not
constitute a threat to human health or the environment. These requiremente being Impoeod on propetty owners are the result of confuslon and a lack of Informatlon on the part of éeveral parties to a real eetate

transfer.,

The amendment authorizes PLIA: )
-To provide informal advice and technical assistance to ownere and operators of active, as well as abandoned heating oll tanks;
~To provide written opinions on the results of testing and assessment, noting, If appropriate, that contamination resulting from a tank Is not a release of a hazardoue substance that constitutes a threat to

human health or the.environment; and
-To collect, from the party requeaﬂng advice or asslistance, the coste lncurrcd in providing euch advice ahd asslstance.
The legislation aleo authorizes PLIA to establish a public Information program to publish Information regarding liability, as well as technical and environmental requirements aseoclated with heating oll tanks.

The purpose of the new program that has been authorized by the Leglslature ls to assist In determining if contamination from heating oll Is or Is tiot present. The program will further asslet the owner or operator
of an active or abandoned heating oll tank In determining if there has, or has not, been a release that constitutes a threat to human health or the environment. If the site Is determined to apparently tot Involve
contamination that constitutes a threat to human health or the environment, the property owner will be 60 advised. If, on the other hand, contamination Is discovered and determiined to requive corrective action,
the property owner will be 6o Informed and must then take appropriate steps to accomplish cleanup and satisfy the requirements of the Model Toxlcs Control Act (MTCA), -

The new program will in ho way relieve or excuse the tank owner or operator from his or her responelbility with regard to MTCA cleanup requirements and procedures, or any local regulations. The new program will In

ho way change the responsibllities of the Dcpartment of Ecology with regard to the supervision of corrective action, if such action Is required.
Befors the new program ls Implemented, rules must be developed to provide speclfic procedures and instructions. The rule-taking process will Includs Input and review by various stakeholder groups, a public hearing

and extensive legal review. We anticipate that rules should be completed and adopted in late October 1997,

=2

ll

RIE

None.

None.

Based on responses to a survey conducted by the Vermont Department of Environmental Conservation. Updated June 1997,






