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As part of the State's long standinf oversight of Maine Yankee's nuclear activities, legislation was enacted in the 
second regular session of the 123~ and signed by Governor John Baldacci requiring that the State Nuclear Safety 
Inspector prepare a monthly report on the oversight activities performed at the Maine Yankee Independent Spent 
Fuel Storage Installation facility located in Wiscasset, Maine. 

Enclosed please find the Inspector's June 2010 monthly activities report. This month's report includes the surprise 
ruling from the Nuclear Regulatory Commission's Atomic Safety and Licensing Board setting forth their legal 
basis for denyi~g the Department of Energy's motion to withdraw its license application for the Yucca Mountain 
repository ~n·Nevada, at least temporarily stalling the Administration's plan to terminate the Project. 

Please note that this year's reports will not feature the glossary and the historical addendum. However, both the 
glossary and the addendum are available on the Radiation Control Program's website at 
http://www.maineradiationcontrol.org under the nuclear safety linl<. Should you have questions about its content, 
please feel free to contact me at 207-287-6721, or e-mail me at pat.dostie@maine.gov. 

Enclosure 
cc: Ms. Vonna Ordaz, U.S. Nuclear Regulatory Commission 
Ms. Nancy McNamara, U.S. Nuclear Regulatory Commission, Region I 
Mr. James Connell, Site Vice President, Maine Yankee 
Ms. Brenda Harvey, Commissioner, Department of Health and Human Services 
Mr. Geoff Green, Deputy Commissioner, Department of Health and Human Services 
Ms. Lucky Hollander, Director of Legislative Relations, Department of Health and Human Services 
Dr. Dora Mills, Director, Maine Center for Disease Control and Prevention 
Mr. Patrick Ende, Senior Policy Advisor, Governor's Office 
Mr. David Littell, Commissioner, Department of Environmental Protection 
Mr. Richard Davies, Maine Public Advocate 
Lt. Christopher Grotton, Special Services Unit, Maine State Police 
Ms. Nancy Beardsley, Director, Division of Environmental Health 
Mr. Jay Hyland, PE, Manager, Radiation Control Program 
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'State Nuclear Safety Inspector Office 

June 2010 Monthly Report to the Legislature 

Introduction 

As part of the Depart~ent of Health and Human Services' responsibility under Title 22, Maine Revised Statutes 
Annotated (MRSA) §666 (2), as enacted under Public Law, Chapter 539 in the second regular session of the 
123rd Legislature, the foregoing is the monthly report from the State Nuclear Safety Inspector. 

The State Inspector's individual activities for the past month are highlighted under certain broad categories, as 
illustrated below. Since some activities are periodic and on-going, there may be some months when very little 
will be reported under that category. It is recommended for reviewers to examine previous reports to ensure 
connectivity with the information presented as it would be cumbersome to continuously repeat prior information 
in every report. Past reports are available from the Radiation Control Program's web site at the following linlc 
www.maineradiationcontrol.org and by clicking on the nuclear safety link in the left hand margin. 

Commencing with the January 2010 report the glossary and the historical perspective addendum will no longer 
be included in the report. Instead, this information will be available at the Radiation Control Program's website 
noted above. In some situations the footnotes may include some basic information and will redirect the 
reviewer to the website. 

Independent Spent Fuel Storage Installation (ISFSI) 

During June the general status of the ISFSI was normal. There were three instances of spurious alarms due to 
electrical malfunctions. All alarms were investigated, the malfunctions were corrected and no further actions 
were warranted. 

There was one fire-related impairment in June. It occurred on June 23rd and was related to a temporary removal 
of a conduit fire barrier. The issue triggered a security event log for tracking purposes. 

There were no security impairments in June. There were, however, 12 security events logged (SEL). Six of the 
12 SELs logged were associated with transient camera issues due to temporary environmental conditions. One 
SEL was for a yard light in the protected area being out and was replaced the next day. Two SELs were due to 
a door switch issue. Three SELs were for computer system related issues. The computer was rebooted and 
functions returned to normal. 

There were five condition reports 1 (CRs) for the month of June. The first CR was written on June 1 ih to 
document a first aid case for a small cut to a person's thumb. There were two CR's written on June 21st. The 
first was written to document a small oil spill (less than 1/8 of a cup) for a vendor's truck. The spill was 
immediately cleaned up and the truck sent off-site. The second was to document a malfunctioning door switch. 
The fourth CR was written on June 22"d to document the fire-related impairment from the temporary removal of 
a conduit fire barrier. The fifth CR was written on June 28th to document computer problems. 

1 A condition report is a report that promptly alerts management to potential conditions that may be adverse to quality or safety. For 
more information, refer to the glossary on the Radiation Program's website. 
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Other ISFSJ Related Activities 

On June 1st a worm digger, upon his return from Little Oak Island, walked across Maine Yankee property, 
where he was intercepted by site security. The local law enforcement agency was notified, responded, and 
escorted the worm digger off-site. A report was filed with the Nuclear Regulatory Commission's Operations 
Center. 

On June 4th the Nuclear Regulatory Commission (NRC) issued a letter to Maine Yankee notifying them of a 
Federal Register Notice publishing NRC's environmental assessment of Maine Yankee's exemptions requests 
and their findings of no significant impact. 

On June 13th a trespasser drove onto the entrance road. The local law enforcement agencies were notified and 
responded. A report was filed with the Nuclear Regulatory Commission's Operations Center. 

On June 17th Maine Yankee submitted a letter to the Nuclear Regulatory Commission (NRC) and filed an 
application for consent of an indirect license transfer due to the acquisition of Maine & ·Maritime Corporation 
(parent of Maine Public Service Company) by BHE Holdings, Inc. (parent of Bangor Hydro Electric Company). 
Maine Public Service and Bangor Hydro own 5% and 7% interests, respectively, in Maine Yankee. The merger 
will not affect Maine Public Service's or Bangor Hydro's direct ownerships in Maine Yankee and both will 
continue their financial obligations to Maine Yankee. 

On June 25th there was another incident with a car stopping on Ferry Road. After looking at the site the driver 
drove off. Since the vehicle did not come on the property, no notifications were made to the local law 
enforcement agencies or the Nuclear Regulatory Commission's Operations Center. 

Environmental 

On June 29th the State performed a review of its Radiological Environmental Monitoring Program of the Maine 
Yankee site. The review determined that the quarterly surveillance sampling of freshwater at Ward's Brook in 
Wiscasset, and the seawater and seaweed at the Ferry Landing on Westport Island would be discontinued 
permanently after this calendar quarter. Both sampling stations were originally set up to monitor gaseous and 
liquid releases from the Maine Yankee nuclear power plant. Since the ISFSI does not release gaseous or liquid 
radioactivity and adequate time has elapsed since the power plant was decommissioned in 2005 for statistical 
comparisons, there is no further technical justification for the continued sampling of the media at these stations. 
In addition, six of the nine thermoluminescent dosimeters (TLDsiwithin the environs of the Maine Yankee site 
will also be permanently discontinued after this last quarter's field replacement. The remaining three TLDs will 
consist of two controls, (one locally at the Edgecomb Fire Station and one further away on the roof of the 
State's Health and Environmental Testing Laboratory), and one near the site at the Ferry Landing on Westport 
Island. As for the 27 TLDs on the Maine Yankee site and Bailey Cove, a final evaluation of the TLDs 
monitoring the ISFSI will be performed prior to the end of the third calendar quarter. 

On June 30th the State performed its quarterly surveillance of the Maine Yankee environs with the last sampling 
performed at Ward Brook and Ferry Landing. The surveillance also included the field replacement of TLDs 
adjacent to the ISFSI, those in Bailey Cove and in the surrounding area. 

2 Thermoluminescent Dosimeters (TLD) are very small, passive radiation monitors requiring laboratory analysis. For a further 
explanation, refer to the glossary on the Radiation Program's website. 
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Maine Yankee Decommissioning 

There was nothing new to report this month in this category. 

Groundwater Monitoring Program 

On June 7_th the Health and Environmental Testing Laboratory (HETL) reported its experimental testing of 
distilled water doped with traces of Americium-241 (Am-241 ). The experiment was performed to see if the 
State Laboratory could detect trace quantities of an element heavier than uranium. The results demonstrated 
that HETL could identify minute quantities of Am-241. A finding of any element heavier than uranium, such as 
Am-241, could challenge the State's decommissioning standards for a resident farmer occupying the Maine 
Yankee site. 

On June 15th the State received Maine Yankee's response to the State's May 131h groundwater comments on 
Maine Yankee's Fourth Annual Ground Water Monitoring Report. 

On June 29th the State reviewed and commented on Maine Yankee's findings from the groundwater monitoring 
performed in March of this year. As indicate in last month's report, trace quantities of some radioactive 
elements were noted in six wells. Two wells had indications of Zinc-65 and another well had Zirconium-95. 
The remaining three wells had tritium. The impact of the two wells with Zinc-65 was 0.036 millirem3 per year, 
whereas the well with the Zirconium-95 amounted to 0.003 millirem per year. Although there were three wells 
with tritium, a heavy and naturally radioactive form of Hydrogen, only one had levels above the natural 
background. Its dose was estimated to be 1.05 millirem per year. In comparison the average natural 
background radiation dose to the United States population is estimated to be 292 millirems per year, with 68% 
of that dose coming from radon. 

Other Newsworthy Items 

1. On June 1st Nye County, Nevada, submitted its comments to the Nuclear Regulatory Commission's 
Atomic Safety and Licensing Board's April 2ih order regarding the Department of Energy's (DOE) 
Licensing Support Network preservation plan for its Yucca Mountain documents. The Nye County 
filing requested that all the technical information, records, documents, physical samples and 
scientific data be preserved as it constitutes "a critical national resource". On June 1st the State of 
Nevada also filed a similar petition requesting that the DOE comply with its May 24th commitments 
on the preservation and accessibility of its documentary material in full and retrievable text. 

2. On June 2nd House Democrats blocked a bipartisan amendment to the National Defense 
Authorization bill by preventing it from being considered on the House floor. The bipartisan 
amendment, authored by Congressman Doc Hastings from Washington and John Spratt of South 
Carolina, was aimed at stopping defense nuclear wastes from being stranded in their states 
indefinitely and instead stored at the designated repository at Yucca Mountain. 

3. On June 2nd the State participated in the quarterly Federal Energy Regulatory Commission rate case 
settlement briefing. The briefing discussed the different phases of the three Yankees (Maine Yankee 
Connecticut Yankee and Yankee Rowe) litigation with the Department of Energy (DOE) and their 
current status. There was a surprising development in the litigations. According to the three 
Yankees' General Counsel, the Department of Justice sent a letter in April to all the utilities 

3 Millirem (mrem) is a conventional unit of dose that is based on how much of the radiation energy is absorbed by the body. A 
millirem is one thousandth, (l/1000), of a rem. 
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litigating spent fuel storage issues and met in May with about 40 utility counsels on the possibility of 
considering global settlement discussions. Presently, a utility letter is being drafted in response to 
the government's offer. Other topics included the status of the Yucca Mountain license proceedings 
and lawsuits, the Blue Ribbon Commission, the Nuclear Waste Fund fee, and the efforts of national 
and regional organizations. 

4. On June 3rd the Nuclear Regulatory Commission's (NRC) Atomic Safety and Licensing Board heard 
arguments on whether it should allow the Department of Energy (DOE) to withdraw its Yucca 
Mountain license application. On June 4th the Board had a case management conference to discuss 
how the DOE would preserve the documents from the Yucca Mountain project. At that hearing the 
DOE proposed to preserve the Yucca Mountain documents for 100 years and the physical core 
samples for 25 years. The webcasts for the two days are available for 90 days after the hearings by 
accessing the NRC home page, clicking on the "more news releases" link, scrolling down and 
clicking on the May 20th news release for the Yucca Mountain Board, and then clicking on the links 
in the center of the news release. 

5. On June 4th the World Nuclear News reported on Canada's search for a permanent storage site for 
their used nuclear fuel. Their process is structured on the successful site selection processes used by 
Finland, Sweden and the United Kingdom. The granite repository would be about 1600 feet 
underground and employ a network of tunnels. A copy of the news report along with a repository 
illustration is attached to the end of the report. 

6. On June 7th, based on discussions at the hearing on June 4th, the Nuclear Regulatory Commission's 
Atomic Safety and Licensing Board issued an order directing the parties, interested government 
participants and petitioners to confer with the Department of Energy (DOE) to come up with a 
proposed set of conditions on DOE's Licensing Support Network document collection on Yucca 
Mountain. The Board also directed the State of Nevada to take the lead on this consult and file the 
proposed conditions by June 18th. 

7. On June 7th the Department of Energy (DOE) sent a letter to the Yucca Mountain Contractor, USA 
Repository Services, ordering it to cease work on the Yucca Mountain project and begin terminating 
employees and contracts. The DOE also directed USA Repository Services to provide them with a 
plan to complete the contract shutdown by September 30th. 

8. On June 9th the Nuclear Waste Strategy Coalition (NWSC) held its bi-monthly conference call to 
apprise its members of the status of the Fiscal Year 2010 and 2011 Congressional Appropriations, 
updates on the U.S. Court of Appeals and Nuclear Regulatory Commission filings on the 
Department of Energy's motion to withdraw its Yucca Mountain license application, and an update 
on the Blue Ribbon Commission. The NWSC is an ad hoc group of state utility regulators, state 
attorneys general, electric utilities and associate members representing 4 7 stakeholders in 31 states, 
committed to reforming and adequately funding the U.S. civilian high-level nuclear waste 
transportation, storage, and disposal program. 

9. On June lOth the State ofNevada and the U.S. Environmental Protection Agency (EPA) filed a joint 
status report with the United States Court of Appeals for the District of Columbia Circuit. The 
Apreals Court directed the filing of the status report every 90 days starting June 1Oth in their March 
It ruling on Nevada's challenge of EPA's final rule on public health and safety standards for the 
proposed Yucca Mountain repository. On the same day the State of Nevada, the Nuclear Regulatory 
Commission (NRC) and the Nuclear Energy Institute filed a status report as directed by the Appeals 
Court March 12th order on Nevada's challenge of NRC's final rule on radiation dose standards for 
Yucca Mountain. 
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10. On June 14th State of Nevada filed without any prior notice a petition for relief with respect to the 
possible issuance of a partial Safety Evaluation Report for Yucca Mountain with the Nuclear 
Regulatory Commission. The petition also requested that the Commission direct the presiding 
Atomic Safety and Licensing Board to prepare an opinion on Nevada's ten pending legal issues. 

11. On June 15th the United States Court of Appeals for the District of Columbia issued an order 
establishing the briefing schedule in the National Association of Regulatory Commissioners' 
(NARUC) petition to suspend the Nuclear Waste Fund fee paid by ratepayers to construct a 
repository at Yucca Mountain. A similar petition by the Nuclear Energy Institute was consolidated 
with the NARUC petition. A copy of the order is attached. 

12. On June 15th representatives of 29 community organizations, who participated in a National 
Grassroots Summit on Radioactive Waste Policy held in Chicago on June 4th-6th, sent a letter to the 
Co-Chairs of the Blue Ribbon Commission on America's Nuclear Future expressing their concerns 
and requesting representation on the Commission to balance its membership. A copy of the letter is 
attached. 

13. On June 15th the United States Court of Appeals for the District of Columbia Circuit issued an 
expedited order scheduling oral arguments for September 23 rd for the petitioners, Aiken County, 
South Carolina, the Tri-City Leaders from Hanford, Washington, the States of South Carolina and 
Washington, and the intervener-petitioner, the National Association of Regulatory Utility 
Commissioners. A copy of the order is attached. 

14. On June 18th the State of Nevada filed its response to the Nuclear Regulatory Commission's Atomic 
Safety and Licensing Board June ih order requiring the parties, interested government participants 
and petitioners for intervention to reach an agreement regarding the Department of Energy's (DOE) 
Licensing Support Network document collection. The results of the groups' discussions yielded two 
separate parts with Part I listing the twenty-two conditions agreed upon and Part II expressing the 
different positions regarding the thirteen proposed conditions on which agreement was not reached. 

15. On June 18th Aiken County, South Carolina, the Tri-City Leaders from Hanford, Washington, the 
States of South Carolina and Washington, and the National Association of Regulatory Utility 
Commissioners file their consolidated brief with the United States Court of Appeals for the District 
of Columbia Circuit. The brief outlines the parties and rulings under review, the statements of 
issues, case and facts, the argument, the standard of review, the merits, and the remedies and reliefs. 

16. On June 22"d Congressman James Sensenbrenner from Wisconsin submitted House Resolution 1466 
requesting documents from the President and Secretary of Energy relevant to the foreclosure of the 
Yucca Mountain project. A copy of the resolution is attached. 

17. On June 22"d the County of White Pine, Nevada, filed a response with the Commission to the State 
of Nevada's petition to seek relief from the Nuclear Regulatory Commission's Staff publication of 
Volume 3 of the Safety Evaluation Report (SER). White Pine County asserted that the Commission 
should reject Nevada's demand for immediate termination of the Staffs SER as it is untimely and 
not warranted. However, White Pine did request that the Commission grant Nevada's request to 
direct the "Atomic Safety and Licensing Board to issue an order on each of the ten pending legal 
issues raised by Nevada. On the same day Lincoln County, Nevada also filed a very similar petition 
with the Commission making the same requests that White Pine County did for denial of Nevada's 
petition, but support for the legal issues raised by Nevada. Lincoln County expressed concerns that, 
if the Commission becomes "subject to the same political decision-making that appears to be driving 
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the Department of Energy's efforts to terminate the Yucca Mountain project", then "suppressing 
important Staff evaluations and conclusions regarding the extent to which Yucca Mountain may or 
may not be able to operate safely, the Commission may lose the respect and confidence of the very 
public it seeks to protect." 

18. On June 23rd Nye County, Nevada, the host county for the proposed Yucca Mountain repository, 
filed a petition with the Nuclear Regulatory Commission (NRC) requesting that it deny the State of 
Nevada's petition for relief from the issuance of the NRC Staffs Volume 3 of the Safety Evaluation 
Report (SER) since it has "no basis in law or fact". Nye County countered the assertion by Nevada 
that the SER will benefit no one is untenable, since "it ignores the value that all scientific and 
engineering endeavors have in common, which is to shed light and understanding on processes and 
systems that had not been studied previously. Nevada can no more predict the usefulness of that 
data and analysis than the Nation could have predicted the numerous scientific and engineering 
developments from the Apollo project." 

19. On June 23rd the Nuclear Waste Strategy Coalition (NWSC) held its second bimonthly conference 
call to discuss further the status of the FY 2010 and 2011 Appropriations with updates on the U.S. 
Court of Appeals and Nuclear Regulatory Commission filings on the Department of Energy's 
motion to withdraw its Yucca Mountain license application, and another update on the Blue Ribbon 
Commission. In addition, there were some discussions on the presentations planned for the June 
28th_29th NWSC meeting in Washington, D.C. 

20. On June 23rd Senator James Inhofe from Oklahoma wrote a letter to Dr. Gregory Jaczko, Chairman 
of the Nuclear Regulatory Commission, requesting a response by June 30th on an updated status of 
the NRC's technical staff review of the Department of Energy Yucca mountain license application. 
A copy the letter is attached. 

21. On June 23rd_24th the Nuclear Regulatory Commission (NRC) held a Spent Fuel storage and 
Transportation Licensing Process Conference. The purpose of the conference was to have an open 
discussion on ideas for improving the effectiveness and efficiency of the NRC's licensing process, 
besides sharing the lessons learned from the existing licensing processes. A historical perspective of 

· the licensing process was provided along with its current status and its direction over the next three 
to five years. A copy of the agenda is attached. 

22. On June 24th the Nuclear Regulatory Commission staff responded to the State of Nevada's petition 
for relief with respect to possible issuance of partial Safety Evaluation Report. Nevada's petition 
requests that the Commission "direct the Staff to suspend all efforts to complete and issue Volume 3 
of its Safety Evaluation Report on the Department of Energy's (DOE) License Application seeking 
authorization to construct a geologic repository at Yucca Mountain, Nevada, pending a final 
Commission decision on DOE's motion to withdraw its License Application." The Staff stated that 
it would comply with the Commission's direction. 

23. On June 24th Nevada's Clark and Eureka counties filed a petition with the Nuclear Regulatory 
Commission (NRC) in support of the State of Nevada's petition to seek relief with the possible 
issuance of Volume 3 of the NRC Staffs Safety Evaluation Report on Yucca Mountain. On the 
same day the Joint Timbisha Shoshone Tribal Group, the County of In yo, California, and the Native 
Community Action Council also filed a similar petition with the Commission joining with and 
supporting the State of Nevada's petition seeking relief from the possible issuance of the NRC 
Staffs Safety Evaluation Report. 
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24. On June 24th the Nuclear Energy Institute filed with the Nuclear Regulatory Commission a petition 
opposing the State ofNevada's petition for relief with respect to completion of the Safety Evaluation 
Report. 

25. On June 25th a 384 page addendum to the consolidated brief of petitioners from Aiken County, South 
Carolina, Robert Ferguson and others from the Tri-City area encompassing Hanford, Washington, 
the States of South Carolina and Washington, and the National Association of Regulatory 
Commissioners was filed with the United States Court of Appeals for the District of Columbia 
Circuit. The schedule for oral arguments is set for September 23ra. 

26. On June 28th the Nuclear Energy Institute filed an amicus brief with the United States Court of 
Appeals for the District of Columbia Circuit in support of the brief filed by the petitioners, (refer to 
numbers 12 and 24 above), on their petitions for review and relief from the decisions of the 
President, the Secretary of Energy, the Department of Energy, and the Nuclear Regulatory 
Commission. 

27. On June 28th_29th the Nuclear Waste Strategy Coalition held a meeting in Washington, D.C., to listen 
to the Department of Energy's perspective on funding oversight of the Nuclear Waste Policy Act, 
nuclear fuel recycling, and waste management with an update on the Blue Ribbon Commission. The 
meeting also featured an international panel from Canada, Finland and Sweden on their efforts to site 
a geologic repository. The NWSC is an ad hoc group of state utility regulators, state attorneys 
general, electric utilities and associate members representing 47 stakeholders in 31 states, committed 
to reforming and adequately funding the U.S. civilian high-level nuclear waste transportation, 
storage, and disposal program. A copy of the agenda is attached. 

28. On June 29th the Nuclear Regulatory Commission's Atomic Safety and Licensing Board issued its 
ruling denying the Department of Energy's motion to withdraw its license application on Yucca 
Mountain. The Board issued the following statement in support of its denial: "We do so because the 
Nuclear Waste Policy Act of 1982, as amended (NWPA), does not permit the Secretary to withdraw 
the Application that the NWP A mandates the Secretary file. Specifically, the NWP A does not give 
the Secretary the discretion to substitute his policy for the one established by Congress in the NWP A 
that, at this point, mandates progress toward a merits decision by the Nuclear Regulatory 
Commission on the construction permit." A copy of the ruling is attached. 

29. On June 29th Senate Majority Leader Harry Reid from Nevada put out a press release expressing his 
disappointment in the Nuclear Regulatory Commission's Atomic Safety and Licensing Board ruling 
to deny the Department of Energy's motion to withdraw its license application for constructing a 
repository at Yucca Mountain in Nevada. A copy of the press release is attached. 

30. On June 29th the Nuclear Waste Technical Review Board met in Idaho Falls, Idaho, to conduct its 
summer meeting on the Department of Energy's (DOE) plans for managing spent nuclear fuel and 
high level waste. The DOE operates the Idaho National Laboratory, which, along with the Savannah 
River Site in South Carolina, houses defense nuclear wastes, especially from the U.S. Navy. A copy 
of the agenda is attached. 

31. On June 30th the Nuclear Regulatory Commission (NRC) issued an order requesting the parties 
involved in the Yucca Mountain licensing proceeding "to file briefs with the Commission as to 
whether the Commission should review, and reverse or uphold, the Board's decision." The initial 
briefs are due July 9th followed by response briefs due July 16th. A copy of the order is attached. 
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32. On June 30th the Sustainable Fuel Cycle Task Force issued a statement expressing its gratification 
that the Department of Energy's motion to withdraw its license application was denied by the 
Nuclear Regulatory Commission's Atomic Safety and Licensing Board (ASLB). The Task Force 
agreed with the ASLB's ruling that the DOE did not have the authority to withdraw its license 
application and that the withdrawal was not based on the technical unsuitability of the Yucca 
mountain Project. A copy of their statement is attached. 

33. On June 30th Governor Chris Gregoire of Washington issued a statement expressing her gratification 
of the Nuclear Regulatory Commission's Atomic Safety and Licensing Board (ASLB) decision to 
deny the Department of Energy's motion to withdraw its Yucca Mountain license application. She 
considered the ruling as being in favor of Washington and the other states. A copy of her statement 
is attached. 

34. On June 30th House Budget Chairman John Spratt of South Carolina released a statement saying that 
the decision by the Board to deny the motion "confirms the policy established by Congress on Yucca 
Mountain." A copy of the statement is attached to the end of the report. 

35. On June 30th the Nuclear Waste Strategy Coalition (NWSC) held a special conference call to discuss 
the June 29th Nuclear Regulatory Commission's Atomic Safety and Licensing Board decision to 
deny the Department of Energy's (DOE) motion to withdraw it's license application for Yucca 
Mountain. The expectations are that the DOE and the State of Nevada will appeal the Board's ruling 
to the full Commission. 
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World Nuclear News 

~[i][i] 
world nuclear news 

WASTE AND RECYCLING 
Search for Canadian nuclear waste site 
04 June 2010 

Page 1 of2 

Canada has begun a process to select a permanent storage site for its high-level radioactive 
wastes. 

As determined by federal government In 2007, the plan is to dispose of used nuclear fuel from the 
country's nuclear power plants in a deep geological repository. This is to be located in an 11 lnformed 
and willing community" and the search for this has now begun. 

The body responsible for the job is the Nuclear Waste Management 
Organisation (NWMO), which began a nationwide dialogue on the topic of 
long-term waste management last year with the aim of Including people's 
input in the design of the siting process. 

Key to this 'Adaptive Phase Management' process Is that communities are 
in constant conversation with the NWMO and can withdraw from the 
process at any time. With most of Canada geologically suitable for 
underground waste storage, the most Important thing for NWMO is to build 
confidence that the program is being carried out fairly and the end result 
will be safe. 

The facility Itself will be about 500 metres underground within a large .::. .=. ~ 
block of solid rock. The highly radioactive bundles of used Cand u fuel will An outline of the canadian plan 
be placed In a metal basket within a 4 metre copper canister. These will be to permanently manage used 
regularly spaced underneath a network of tunnels in the rock and packed nuclear fuel (Image: NWMO) 

into place with bentonite clay. In time all the facility's tunnels would be sealed with clay, but the 
possibility of re-opening and removing the fuel would remain as a key long-term safety feature. It It 
this ability that leads to language describing storage in a repository rather than disposal. 

Depending on the site's geology, the network of tunnels could span an area of about 2.5 kilometres by 
1.5 kilometres (375 ha). The NWMO would need rights to the entire area but only about 100 ha would 
be taken up by surface buildings and the rest could be used In collaboration with locals. 

Immediate benefits for local people would Include increased employment, higher incomes and an 
overall boost to the economy. The NWMO said, "In most cases, the project could be a catalyst for 
dramatic Improvements In community well-being and sustainability for the long-term. The infusion of 
new employment and associated business activity could provide the basis for major Investments in 
people (e.g. education and training), infrastructure, and other community assets deemed of value to a 
host community and region." 

A very similar technology and process Is at a late stage in both Finland and Sweden where sites have 
been selected with the satisfaction of local people. The UK Is slightly further along than Canada in the 
same process, having found those communities Interested In the project although It Is yet to announce 
the results. In all of these countries it has been the people living near to nuclear facilities that have 
been most comfortable with the idea of a repository and enthusiastic about coming forward. 

Researched and written 

http://www. world-nuclear-news.org/print.aspx?id=27832 7/7/2010 
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Case: 10-1074 Document: 1249971 Filed: 06/15/2010 Page: 1 

~nit.e.b ~tat.es Qinurt of ~pp.eals 
fOR THE DISTRICT OF COLUMBIA CIRCco;T• 

No. 10-1074 September Term 2009 

National Association of Regulatory Utility 
Commissioners, 

Petitioner 

v. 

United States Department of Energy and United 
States of America, 

Respondents 

Consolidated with 10-1076 

DOE-Letters of 10/8/2009 

Flied On: June 15, 2010 [12499711 

ORDER 

It is ORDERED, on the court's own motion, that the following briefing schedule will apply in this 
case: 

Petitioners' Brief 

Amicus Curiae for Petitioners' Brief 

Respondents' Brief 

Petitioners' Reply Brief 

Deferred Appendix 

Final Briefs 

July 28, 2010 

August12,2010 

September 13, 2010 

September 27, 201 0 

October 4, 2010 

October 18, 2010 

All issues and arguments must be raised by petitioners in the opening brief. The court ordinarily 
will not consider issues and arguments raised for the first time in the reply brief. 

The court reminds the parties that 

In cases involving direct review in this court of administrative actions, the brief of the appellant or 
petitioner must set forth the basis for the claim of standing .... When the appellant's or 
petitioner's standing is not apparent from the administrative record, the brief must include 
arguments and evidence establishing the claim of standing. 

See D.C. Cir. Rule 28(a)(7). 

Parties are strongly encouraged to hand deliver the paper copies of their briefs to the Clerk's 
office on the date due. Filing by mail could delay the processing of the brief. Additionally, parties are 
reminded that if filing by mail, they must use a class of mail that is at least as expeditious as first-class 
mail. See Fed. R. App. P. 25(a). All briefs and appendices must contain the date that the case is 
scheduled for oral argument at the top of the cover, or state that the case is being submitted without oral 
argument. See D.C. Cir. Rule 28(a)(8). 

FOR THE COURT: 
Mark J. Langer, Clerk 

BY: /s/ 
Cheri W. Carter 
Deputy Clerk 



June 15, 2010 

National Grassroots Summit on Radioactive Waste Policy 
June 4-6, 2010 Chicago, Illinois inspired this letter 

Chairman Hamilton and Chairman Scowcroft 
Blue Ribbon Commission on America's Nuclear Future 

On June 4, 5 and 6, a National Grassroots Summit on Radioactive Waste was held 
in Chicago to bring together community organization representatives affected by 
commercial and government nuclear activities. In addition to people from across the U.S., 
we were joined by members of Native American tribes, a Canadian, and representatives 
from a group in Australia. During the summit a public forum was also held that offered 
interested people the opportunity to attend workshops and meet with experts and those 
who have lived with and worked on nuclear waste issues in both commercial nuclear 
power plant communities and regions affected by nuclear weapons facilities and/or 
activities. That forum was attended by Mary Woollen from your staff, and we appreciate 
your interest and support that made her involvement and interaction with us possible. 

Mary told us that she will report to the Blue Ribbon Commission (BRC) 
regarding her participation and conversations with us. However, we believe it is also 
necessary to directly convey our message and some requests to the BRC. 

The BRC has a schedule and deadlines for considering matters of major concern 
to us and we very much appreciate knowing dates and times of the upcoming meetings as 
well as your anticipated timeframe for the release of the draft report. All decisions and 
recommendations from the BRC will address matters that we have been working on for 
decades. Many of us have written to the BRC, listened to the meetings online, and 
traveled in order to attend the meetings because the BRC's work and decisions are so 
important to us. 

How is the BRC responding to information it is receiving from outside sources? 
Will our continued role as limited participants and outside observers have any meaningful 
impact on the BRC deliberations and the fmal outcome? We have appreciated seeing 
documents on the website, but would like to understand how they are being included in 
the process. 

How do you defme the problem that the BRC has been directed to make 
recommendations on? Solving a problem or even effectively examining it requires that 
you have agreement on the starting point, understood by those participating in the effort, 
so as to defme goals or objectives. 

Will the BRC draft report include dissenting opinions or will the report reflect 
only the majority view? 

1 



We ask that the BRC issue a draft preliminary report for public comment. Our 
experience has been that often there is almost no difference between agency drafts and 
fmal reports. We strongly believe that by the time you have assembled and discussed 
data and written and approved a draft report, it is much too late for the consideration of 
new information and ideas. Issuing a draft document would give us confidence that you 
actually were open to the inclusion of our views, opinions or ideas. 

Many of us are frustrated by the lack of representation on the BRC of public 
interest organizations and longtime community advocates. We agree with the concerns 
expressed by Tom Cochran from the Natural Resources Defense Council at your last 
meeting.* We also have a deep concern about the make-up of the BRC's subcommittees. 
We strongly urge you to include three people on each of the subcommittees as voting 
members representing advocacy organizations and tribes. Missing the input, knowledge 
and participation of people who have played active roles at Department of Energy, 
civilian nuclear power, and commercial waste treabnent and disposal sites will seriously 
compromise your research and fact fmding efforts. 

Those additional subcommittee members must receive the same funds for 
expenses provided to Commission members. We also request that committee meetings 
be available, at least through telephone hook-up, where people can hear the proceedings 
and be able to comment, and that transcripts and minutes be made. 

As observers of the BRC meetings we sense that you are thinking about how 
people can be brought to mutual agreement when considering difficult issues surrounding 
nuclear waste management, storage and disposal. We have spent years exchanging 
experiences and information with others nationally and internationally and have in fact 
reached many areas of agreement. For example, 283 groups have signed the Principles 
for Safeguarding Nuclear Waste at Reactors, which you have received. We have 
developed good and clear understanding of the problems posed by nuclear activities and 
associated wastes, the impacts, the risks, and public perceptions. We also have longtime 
experience with government agencies, utilities and all levels of decision makers. We 
believe that we can bring valuable insights to the Commission. But it must be through 
formal interaction where we have active inclusion. 

The BRC process is moving forward rapidly, and we look forward to your prompt, 
written response to our questions, comments and recommendations, particularly those 
focused on the make up and process for the subcommittees. 

Sincerely, 

Don Hancock 
Southwest Research and Information Center 
Albuquerque, New Mexico 

Beatrice Brailsford 
Snake River Alliance 
Pocatello, Idaho 

• " .. .it's our view and the view of many NGOs that we communicate with, that this panel is not 
balanced. And I would urge you to balance the panel before you go forward." 
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Susan Gordon 
Alliance for Nuclear Accountability 
Santa Fe, New Mexico 

Allison Fisher 
Public Citizen 
Washington, DC 

Susan Corbett 
South Carolina Chapter 
Sierra Club 
Columbia, South Carolina 

Mary Olson 
NIRS Southeast 
Asheville, North Carolina 

Don Safer 
Tennessee Environmental Council 
Nashville, TN 

Gwen L. DuBois MD, MPH 
Chesapeake Physicians for Social 
Responsibility 
Baltimore, Maryland 

Tom Carpenter 
Hanford Challenge 
Seattle, Washington 

Dave Kraft 
Nuclear Energy Information Service 
Chicago, Illinois 

David Schweickart 
Department of Philosophy 
Loyola University Chicago 

Jesse Van Gerven 
Missourians for Safe Energy 
Columbia, Missouri 

Victor McManemy 
Citizens for Alternatives to Chemical 
Contamination 
Lake, Michigan 

Judy Treichel 
NV Nuclear Waste Task Force 
Las Vegas, Nevada 

Diane D' Arrigo 
Nuclear Information and Resource Service 
Takoma Park, Maryland 

Christopher Thomas 
HEAL Utah 
Salt Lake City, Utah 

Glenn Carroll 
Nuclear Watch South 
Atlanta, Georgia 

Ellen Thomas 
Proposition One in 2010 Campaign 
Washington, DC 

Dagmar Fabian 
Crabshell Alliance of Greater Baltimore 
Cockeysville Maryland 

Carl Wassilie 
Alaska's Big Village Network 
Anchorage, Alaska 

Maureen Headington 
Stand Up/Save Lives Campaign 
Burr Ridge, Illinois 

Joyce Harant and Tracy Fox 
Peoria Families Against Toxic Waste 
Peoria, Illinois 

Marcus Atkinson & Kerrie-Ann Garlick 
Footprints for Peace 
Nuclear Free Future Campaign 
Fremantle, Australia & 
Cincinnati, Ohio 

Karen Hadden 
Sustainable Energy and Economic 
Development (SEED) Coalition 
Austin, Texas 
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Paula Gotsch 
Grandmothers, Mothers and More for Energy 
Safety (GRAMMES) 
Normandy Beach, New Jersey 

Rochelle Becker 
Alliance for Nuclear Responsibility 
San Luis Obispo, California 

Molly Johnson 
Grandmother for Peace/San Luis Obispo 
County Chapter 
San Miguel, California 

Cc: Mary Woollen 

Deb Katz 
Citizens Awareness Network 
Shelburne Falls, MA 

Jane Swanson 
San Luis Obispo Mothers for Peace 
San Luis Obispo, California 

Jennifer Viereck 
H.O.M.E. 
(Healing Ourselves and Mother Earth) 
Tecopa, California 
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Case: 10-1050 Document: 1250007 Filed: 06/15/2010 Page: 1 

~nit~~ ~ta:t£s Qtnurt nf J\pp~a:ls 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10-1050 

In re: Aiken County, 

Petitioner 

Consolidated with 10-1052, 10-1069, 
10-1082 

September Term 2009 

DOE-Yucca Mtn 
NRC-63-001 

Filed On: June 15, 2010 [12sooo7J 

ORDER 

It is ORDERED, on the court's own motion, that this case be scheduled for oral 
argument on September 23, 2010, at 9:30A.M., before Circuit Judges Garland and 
Kavanaugh and Senior Circuit Judge Williams. 

The time and date of oral argument will not change absent further order of the 
Court. 

A separate order will be issued regarding the allocation of time for argument. 

FOR THE COURT: 
Mark J. Langer, Clerk 

BY: /s/ 
Cheri W. Carter 
Deputy Clerk 

The following forms and notices are available on the Court's website: 

Memorandum to Counsel Concerning Cases Set for Oral Argument (Form 71) 



AUTHENTICATE~ U.S. COYERNMENT 
INFORMATION 

CPO 

IV 

lllTH CONGRESS H. RES. 1466 2D SESSION 

Of inquiry requesting the President and directing the Secretary of Energy 
to provide certain documents to the House ot' Representatives relating 
to the Department of Energy's application to foreclose usc of Yucca 
Mountain as a high-level nuclear waste repository. 

IN TliE I-IOUSE OF REPRESENTATIVES 

,JUNE 22, 2010 

Mr. SENSENBRENNER submitted the following resolution; which was referred 
to the Committee on Energy and Commerce 

RESOLUTION 
Of inquiry requesting the President and directing the Sec­

retary of Energy to provide certain documents to the 

I-Iouse of Representatives relating to the Department 

of Energy's application to foreclose use of Yucca Moun­

tain as a high-level nuclear waste repository. 

1 Resolved, That the President is requested and the 

2 Secretary of Energy is directed to furnish the IIouse of 

3 Representatives, not later than 14 days after the adoption 

4 of this resolution, all documents, including telephone and 

5 electronic mail records, logs and calendars, and records 

6 of discussions in the possession of the Secretary of Energy 
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1 or the Director of the Office of lVIanagement and Budget, 

2 relating to the following: 

3 (1) The Department of Energy's Motion to 

4 Withdraw its pending licensing application with prej-

5 udice for a permanent geologic repository at Yucca 

6 Mountain, Nevada. 

7 (2) The President's elimination of future fund-

8 ing for Yucca Mountain. 

9 (3) The Department of Energy's reprogram-

tO ming of fiscal year 2010 funds "to bring the Yucca 

11 Mountain Project to an orderly close". 

12 ( 4) The Department of Energy's discontinu-

13 ation of standard monitoring and data collection of 

14 the site. 

15 (5) The Department of Energy's efforts to pre-

16 serve documents supporting its Yucca Mountain Re-

17 pository License A.pplication. 

0 

•HRES 1466 lll 
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June 23,2010 

The Honorable Gregory Jaczko 
Chairman 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 

Dear Chairman Jaczko: 

'United ~totes ~enote 
COMMITIEE ON ENVIRONMENT AND PUBLIC WORKS 

WASiiiNGTON. DC 20510-6175 

I am writing to request the status of the Nuclear Regulatory Commission, s technical review of 
the Department of Energy's (DOE) license application for construction authorization of the 
proposed repository at Yucca Mountain. 

It is my understanding that the Atomic Safety und Licensing Board (ASLB) has suspended the 
hearing process on the license application and is presently considering a n1otion by the DOE to 
withdraw the license application with prejudice. 

I also understand, however, that the NRC staffs technical review of the DOE license application 
is continuing and that the NRC staff has recently reported to the ASLB regarding their 
expectation of completing their review and issuing Volume 1 of the Safety Evaluation Report 
(SER) possibly as soon as this August and Volume 3 before the end of this year. Unless and 
until the Commission ultilnately rules on DOE's motion to withdraw the license application, it is 
my view that the stafrs work should continue. Furthermore, any completed volumes should be 
made available to the public in keeping with the Commission·s commitment to openness and 
transparency. 

Accordingly, I request a detailed updute on the status of the NRC statrs technical review of the 
Yucca license application. In particular, please provide the current schedule for completing and 
issuing the various volumes of the SER, including any volumes already completed und making 
them publicly available. Please describe any potential issues or concerns the NRC stuff has 
identified that would preclude the proposed repository from meeting all applicable Federal 
standards for protecting public health and safety and the environment. Pleusc include the number 
of outstanding requests for additional information. 

PfliPIII I> ON RfCYCillli'IINII 



I respectfully request that the Commission respond by June 30, 201 0. Please contact Annie 
Caputo with the Committee on Environment and Public Works with any questions you may 
have. She can be reached at 202-224-6176. 

Sincerely, 

~ 
James M. lnhofe 

Cc: Commissioner Kristine L. Svinicki 
Commissioner George Apostolakis 
Commissioner William D. Magwood, IV 
Commissioner William C. Ostendorff 



SPENT FUEL STORAGE AND TRANSPORTATION 
LICENSING PROCESS CONFERENCE AND WORKSHOP 

June 23-24, 2010 
Nuclear Regulatory Commission Headquarters - TWFN Auditorium 

We are planning an exciting program and welcome your active participation. 

Purpose: This conference is sponsored by the Spent Fuel Storage and Transportation (SFST) Division, U.S. 
Nuclear Regulatory Commission (NRC). The conference is being held as part of NRC staffs intentions to 
continuously improve the process for 10 CFR Part 71 and 10 CFR Part 72 licensing and certification 
actions. Participants are encouraged to interact with NRC staff and colleagues to discuss insights on how 
our interactions could be more effective and efficient. 

Format: Conference topics include informational items such as: Status of SFST's Acceptance Review Procedure, 
Updates of Standard Review· Plans and Interim Staff Guidance, and information regarding NEI's Regulatory 
Issue Resolution Protocol, and presentations from NEI, industry, media representatives, and external 
stakeholders regarding possible improvements to the licensing process. Workshop topics include one 
working day devoted to 10 CFR Part 72 Licensing Basis. 

AGENDA 
Wednesday, June 23 - Conference 

7:30 - 8:30 am 

8:30 - 8:45 am 

8:45-9:15 am 

9:15-9:20 am 

9:20- 10:10 am 

Check In 

Welcome and Introduction (Chris Staab) 

Objective: SFST's objective is to continually improve the licensing process - our conference and 
workshop will focus on past, present, and future licensing process actions. Industry and NEI 
feedback is necessary to help SFST continually improve the licensing process. This morning will 
be informational and will focus on actions taken since the 2005 Licensing Conference to improve 
the licensing process. The afternoon will be facilitated and will allow for thoughts and insights to 
be presented for improving the licensing process. The second day will be a facilitated workshop 
and will focus on outcomes from the NEI Dry Storage Forum with respect to 10 CFR Part 72 
Licensing Basis and next actions. 

Keynote Presentation (Mike Weber) 

Objective: Provide a high level view of where spent fuel storage and transportation is and where 
it is going. 

Interaction Ground Rules and Panel Introduction (Chris Staab) 

Informational Items Panel - High Level Summary of Actions Taken Since 2005 Licensing 
Conference (Chris Staab, Kevin Witt, Ron Parkhill, Matt Gordon, Mike Waters and Everett 
Redmond) 

Objective: Will provide a snapshot of actions taken by SFST since the previous Licensing 
Conference, status of the Acceptance Review Procedure, Safety Culture, Update of Standard 
Review Plan and Interim Staff Guidance, Status of COMDEK-09-0001 Response, and NEI's 
Regulatory Issue Resolution Protocol. Q&A after each update. 

10:10-10:30 am Break 

ENCLOSURE 



10:30-11:30 am Informational Items Panel- Continued 

11 :30 - 12:40 pm Lunch Break 

12:40-12:50 pm Afternoon Session Opening Comments (Doug Weaver) 

12:50-1:00 pm 

1 :00 - 3:00 pm 

3:00-3:15 pm 

3:15-3:20 pm 

3:20 - 4:50 pm 

4:50 - 5:00 pm 

Objective: The afternoon will be facilitated and will allow for NRC to listen to thoughts and 
insights for improving the licensing process. Presentations will be provided by NEI, Industry, and 
Public Representatives. 

Interaction Ground Rules and Panel Introduction (Facilitator- Susan Sa/tor) 

Thoughts and Insights Panel - (NEI, Utility Dry Storage Users Groups, Spent Fuel Storage 
and Transportation CoC Holders, Non-spent fuel Part 71 CoC Holders) - Facilitated 

Objective: Thoughts and insights to improve the licensing process will be presented. Q&A after 
each presentation. 

Break 

Interaction Ground Rules and Panel Introduction (Facilitator- Susan Sa/tor) 

Thoughts and Insights Panel - (Media Representatives, State Representatives, External 
Stakeholders) - Facilitated 

Objective: Thoughts and insights to improve the licensing process will be presented. Q&A after 
each presentation. 

Closing Remarks - (Chris Staab) 

Thursday, June 24 - Workshop 

8:30 - 8:45 am 

8:45 - 9:00 am 

9:00 - 10:00 am 

Introduction (Vonna Ordaz) 

Objective: Today's facilitated workshop will focus on outcomes from the NEI Dry Storage Forum 
with respect to 10 CFR Part 72 Licensing Basis and next actions. The morning will focus on a 
specific proposal from the NRC with respect to 10 CFR 72.48. The afternoon will focus on a 
specific proposal from industry with respect to CoCs and Technical Specifications. Both items 
are interdependent and will likely include a discussion of FSAR enforceability. A summary of next 
steps will follow. 

Opening Comments (Cathy Haney) 

Anticipating the Future: Whafs over the horizon and encouraging stakeholder involvement. 

Session 1 - 10 CFR 72.48 Proposal (NRC Presentation) 

Objective: Brief presentation based on outcomes from breakout sessions at N El Dry Storage 
Forum. 

10:00-10:15 am Break 

10:15 - 11 :20 am Session 1 - 10 CFR 72.48 Discussion (Facilitator- Earl Easton) 

Objective: Facilitated discussion regarding the proposal and summary of next actions. 

ENCLOSURE 



11 :20 - 12:30 pm Lunch Break 

12:30-1:30 pm Session 2- CoC and Technical Specifications Proposal (NEI Presentation) 

1:30- 1:45pm 

1 :45 - 2:50 pm 

2:50-3:30 pm 

3:30 - 3:45 pm 

Objective: Brief presentation based on outcomes from breakout sessions at N El Dry Storage 
Forum. 

Break 

Session 2 - CoC and Technical Specifications Discussion (Facilitator- Earl Easton) 

Objective: Facilitated discussion regarding the proposal and summary of next actions. 

Session 3 - Summarize Actionable Items and Next Steps (Chris Staab and Earl Easton) 

Objective: Based on what we heard during the conference and workshop - a summary of next 
steps will be provided with an opportunity for feedback. Improvement suggestions from the first 
day will be considered for breakout sessions for next year's NEI Dry Storage Forum. 

Closing Remarks - (Eric Benner) 

ENCLOSURE 



Executive Committee Orflcers: 

David Wright, Chairman 
Commissioner, SC Pubnc Service Commission 

Renze Hoeksema, VIce Chairman 
Director of Federal Affairs, DTE Energy 

David Boyd, Membership 
Chairman, MN Public UtiUtles Commission 

Robert Capstick, Finance 
Director of Government Affairs, Yankee AtomldConnectlcut Yankee 

Greg While, Communications 
Commissioner, Ml Public Service Commission 

Updated: June 23, 2010 

AGENDA 
Monday and Tuesday, June 28-29, 2010 

The Quincy Suites 
1823 L Street, N.W., Washington, D.C • 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

MONDAY, JUNE 28 

8:00a.m. CONTINENTAL BREAKFAST 

8:45 a.m. OPENING REMARKS 
- Welcome and Opening Remarks. 
- Overview of Meeting Handouts. 

9:00a.m. DEPARTMENT OF ENERGY 
-Funding Oversight ofNWPA Requirements. 
-Nuclear Fuel Recycling and Waste 

Management. 
- Update on Blue Ribbon Commission. 

10:00 a.m. COFFEE BREAK 

10:15 a.m. INTERNATIONAL PANEL 
CANADA. FINLAND AND 
SWEDEN 
-Perspective ofTheir Country's 

Permanent Repository Program. 

12:00 Noon. LUNCHEON 
-Mackey's Public House. 

1:30 p.m. CONGRESSIONAL STAFF 
-Challenges in the Establishment of a 

Quasi-Government Cooperation to 
Including NWF Funding Reform. 

- FY 2010 NWF Outstanding Issues. 
- FY 2011 Funds for NRC and Other 

Organizations. 
- Present and Future Lawsuits Liabilities. 

3:00 a.m. COFFEE BREAK 

3:15 p.m. CONTENTIONS 
- License Application Contentions 

In the NRC and U.S. Courts. 
-Nuclear Waste Fund: 

Withholding Nuclear Waste Fund Fees. 

4:00 p.m. LAWSUITS 
-Update. 

5:00 p.m. ADJOURN 

6:30 p.m. DINNER: 
Rayburn House Office Building 
Room B-354 
Keynote Speaker: 
Representative Joe Wilson (R-SC) 

NOTE: Representative John Dingell (D-MI). 
He Will Drop by Prior to Dinner. 

TUESDAY, JUNE 29 

8:30a.m. CONTINENTAL BREAKFAST 

9:00a.m. REACTORS- FUTURE MODULES 
-Benefits of Smaller Nuclear Reactors Versus 

Conventional Reactors. 

10:00 a.m. FOLLOW-UP MEETING DISCUSSION 
- Recap of the Two-Day Presentations. 
- Strategy - Moving Forward. 
- Distribution of Material for Congressional 

Visits. 

11:15 a.m. ADJOURN TO CONGRESSIONAL VISITS. 

P.O. Box 5233 • Pinehurst, NC 28374 • Tel: 910.295.6658• Fax: 910.295.0344 • Email: thenwsc@nc.rr.com 
www.thenwsc.om 



In the Matter of 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Thomas S. Moore, Chairman 
Paul S. Ryerson 

Richard E. Wardwell 

Docket No. 63-001-HLW 

U.S. DEPARTMENT OF ENERGY ASLBP No. 09-892-HLW-CAB04 

June 29, 201 0 

MEMORANDUM AND ORDER 
(Granting Intervention to Petitioners and Denying Withdrawal Motion) 

I. Introduction 

LBP-10-11 

The Commission has variously described the adjudicatory portion of the proceeding on 

the application of the Department of Energy (DOE) for authorization to construct a national high-

level nuclear waste repository at Yucca Mountain, Nevada, as "unusual," "extensive," and 

"unique."1 Ensuring that these labels remain current and valid, we now have before us DOE's 

motion to withdraw with prejudice its 17-volume, 8600-page construction authorization 

application (Application), an application submitted just a little over 24 months ago, but over two 

1 U.S. Dep't of Energy (High-Level Waste Repository), CLI-09-14, 69 NRC 580, 582, 609 
(2009). The adjudicatory portion of the proceeding is only part of the agency's extensive review 
process. The technical staff of the NRC reviews the entirety of the application and produces a 
safety evaluation report on the safety and technical merits of the application, while the 
adjudicatory process involves only the admitted contentions (i.e., issues) put forth by those 
petitioners accepted as parties. 
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decades in the making and undergirded by millions of pages of studies, reports, and related 

materials at a reported cost of over 1 0 billion dollars. 2 

Conceding that the Application is not flawed nor the site unsafe, the Secretary of Energy 

seeks to withdraw the Application with prejudice as a "matter of policy"3 because the Nevada 

site "is not a workable option."4 In response to the Secretary's action, we also have before us 

five new petitions to intervene in the ongoing proceeding filed by the State of Washington 

(Washington), the State of South Carolina (South Carolina), Aiken County, South Carolina 

(Aiken County), the Prairie Island Indian Community (PIIC), and the National Association of 

Regulatory Utility Commissioners (NARUC), as well as the amicus curiae filing of the Florida 

Public Service Commission.5 In addition to DOE and the NRC Staff, which are regulatorily 

designated parties, there are currently ten admitted parties and two interested governmental 

participants in the ongoing high~level waste (HLW) proceeding.6 

2 Department of Energy, Office of Civilian Radioactive Waste Management, Office of Business 
Management, Summary of Program Financial & Budget Information 9 (Jan. 31, 201 0), available 
at http://www .energy .gov/media/ocrwm-budget-summary .pdf. 

3 U.S. Department of Energy's Reply to the Responses to the Motion to Withdraw (May 27, 
201 0) at 1 [hereinafter DOE Reply]. 

4 U.S. Department of Energy's Motion to Withdraw (Mar. 3, 201 0) at 1 [hereinafter DOE 
Motion]. 

5 See State of Washington's Petition for Leave to Intervene and Request for Hearing (Mar. 3, 
201 0) [hereinafter Washington Petition]; Petition of the State of South Carolina to Intervene 
(Feb. 26, 2010) [hereinafter South Carolina Petition]; Petition of Aiken County, South Carolina, 
to Intervene (Mar. 4, 201 0) [hereinafter Aiken County Petition]; Petition to Intervene of the 
Prairie Island Indian Community (Mar. 15, 2010) [hereinafter PIIC Petition]; National Association 
of Regulatory Utility Commissioners Petition to Intervene (Mar. 15, 201 0) [hereinafter NARUC 
Petition]. The Florida Public Service Commission timely filed an unopposed motion for leave to 
file a memorandum opposing DOE's withdrawal motion with its memorandum attached. See 
Motion of the Florida Public Service Commission for Leave to Participate as Amicus Curiae and 
File Memorandum (May 14, 2010). The Florida Commission's motion is granted. 

6 The history of the proceeding dating back to 2004 can be found in numerous memoranda and 
orders of the Pre-License Application Presiding Officer (PAPO) Board, the Advisory Pre-License 
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As detailed in Part II, we deny DOE's motion to withdraw the Application. We do so 

because the Nuclear Waste Policy Act of 1982, as amended (NWPA)/ does not permit the 

Secretary to withdraw the Application that the NWPA mandates the Secretary file. Specifically, 

the NWPA does not give the Secretary the discretion to substitute his policy for the one 

established by Congress in the NWPA that, at this point, mandates progress toward a merits 

decision by the Nuclear Regulatory Commission on the construction permit. 

As set forth in Part Ill, we grant the intervention petitions of all five petitioners because 

we conclude that each has established standing, addressed the timeliness of its petition, 

demonstrated compliance with the Licensing Support Network (LSN) requirements, and set forth 

at least one admissible contention. 

II. DOE Motion to Withdraw 

DOE's motion to withdraw the construction authorization application raises two issues. 

First, does DOE have authority to withdraw the Application before the NRC reviews it? Second, 

if DOE has such authority, what if any requirements should the Board impose as conditions of 

withdrawal? 

Application Presiding Officer (APAPO) Board, the Construction Authorization Boards (CABs), 
and the Commission, and that background need not be repeated here. See. e.g., U.S. Dep't of 
Energy (High-Level Waste Repository), LBP-09-6, 69 NRC 367, affd in part. rev'd in part, 
CLI-09-14, 69 NRC 580 (2009); U.S. Dep't of Energy (High-Level Waste Repository: Pre­
Application Matters, Advisory PAPO Board), LBP-08-10, 67 NRC 450 (2008); U.S. Dep't of 
Energy (High-Level Waste Repository: Pre-Application Matters), LBP-08-5, 67 NRC 205 (2008); 
PAPO Board Revised Second Case Management Order (Pre-License Application Phase 
Document Discovery and Dispute Resolution) (July 6, 2007) (unpublished) [hereinafter 
RSCMO]; U.S. Dep't of Energy (High-Level Waste Repository: Pre-Application Matters), 
LBP-04-20, 60 NRC 300 (2004); U.S. Dep't of Energy (High-Level Waste Repository: Pre­
Application Matters), CLI-04-32, 60 NRC 469 (2004). 

7 Pub. L. No. 97-425, 96 Stat. 2201 (1982) (codified as amended at 42 U.S.C. §§ 10101-10270 
(2009)). 
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The Commission has directed the Board to consider both issues. In accordance with the 

Commission's April 23, 2010 order, the Board will address "DOE's authority to withdraw the 

application in the first instance" as well as "the terms of DOE's requested withdrawal."8 

The five new petitioners, i.e., Washington, South Carolina, Aiken County, PIIC, and 

NARUC, along with four existing parties including the Nuclear Energy Institute (NEI) and the six 

Nevada counties of Nye, White Pine, Churchill, Esmeralda, Lander, and Mineral,9 all oppose 

DOE's motion to withdraw with prejudice, as does the Florida Public Service Commission as 

amicus curiae. The State of Nevada (Nevada)-joined by Clark County, Nevada (Clark 

County), the Joint Timbisha Shoshone Tribal Group (JTS), and the Native Community Action 

Council (NCAC)-supports DOE's motion to withdraw with prejudice. The NRC Staff advocates 

for withdrawal without prejudice, and the State of California (California) supports the motion to 

withdraw but takes no position on the issue of prejudice. The remaining party and the interested 

governmental participants take no position on DOE's motion. 

A. DOE's Authoritv to Withdraw 

In moving to withdraw the Application with prejudice, DOE makes clear that "the 

Secretary's judgment here is not that Yucca Mountain is unsafe or that there are flaws in the 

[Application], but rather that it is not a workable option and that alternatives will better serve the 

public interest."10 DOE also acknowledges, however, that it cannot withdraw the Application if 

that would be contrary to the statutes passed by Congress. 11 

8 U.S. Dep't of Energy (High-Level Waste Repository), CLI-10-13, 71 NRC_,_ (slip op. at 4) 
(Apr. 23, 201 0). 

9 The counties of Churchill, Esmeralda, Lander, and Mineral sought intervention and were 
admitted as a single party (Nevada 4 Counties). See Dep't of Energy, LBP-09-6, 69 NRC at 
377-78, 483. 

10 DOE Reply at 31 n.102. 

11 ld. at 23. 
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Section 114(d) of the NWPA provides that the NRC ''shall consider" the Application and 

"issue a final decision approving or disapproving the issuance of a construction authorization."12 

The key question is therefore whether DOE retains discretion to decide, by withdrawing the 

Application, that the NRC should not consider it and issue a final decision. Having filed the 

Application with the NRC pursuant to a process mandated by Congress, can DOE unilaterally 

decide, on policy grounds, that the Yucca Mountain repository is not a "workable option" and 

that the NRC should proceed no further? Or, under the legislative scheme enacted by 

Congress, has responsibility for determining the technical merits of the Application at this stage 

necessarily passed to the NRC? 

For the reasons explained below, we conclude that Congress directed both that DOE file 

the Application (as DOE concedes) and that the NRC consider the Application and issue a final, 

merits-based decision approving or disapproving the construction authorization application. 

Unless Congress directs otherwise, DOE may not single-handedly derail the legislated decision­

making process by withdrawing the Application. DOE's motion must therefore be denied.13 

We look first to the statute. Congress enacted the NWPA in 1982 for the purpose of 

establishing a "definite Federal policy" for the disposal of high-level radioactive waste and spent 

nuclear fuel.14 In section 111, entitled "Findings and Purposes," Congress found that "[f]ederal 

efforts during the past 30 years to devise a permanent solution to the problems of civilian 

radioactive waste disposal have not been adequate."15 Congress' solution was to establish, 

12 42 u.s.c. § 10134(d). 

13 Because we conclude that DOE's motion clearly must be denied under the NWPA, the Board 
does not address objections that have been raised on other grounds, such as DOE's alleged 
failure to comply with the National Environmental Policy Act of 1969 (NEPA). 

14 42 u.s.c. § 10131(b)(2). 

15 1d. § 10131(a)(3). 
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through the NWPA, "a schedule for the siting, construction, and operation of repositories that 

will provide a reasonable assurance" of safe disposal of these materials.16 To that end, the 

NWPA set out a detailed, specific procedure for site selection and review by the Secretary of 

Energy, the President, and the Congress, followed by submission of the Application for a 

construction permit, review, and final decision thereon by the NRC.17 

In 1987, Congress adopted an amendment to the NWPA that directed DOE to limit its 

site selection efforts to Yucca Mountain and to "provide for an orderly phase-out of site specific 

activities at all candidate sites other than the Yucca Mountain site."18 In February 2002, 

following a comprehensive site evaluation, the Secretary of Energy concluded that Yucca 

Mountain was "likely to meet applicable radiation protection standards"19 and recommended to 

the President that Yucca Mountain be developed as a nuclear waste repository.20 The 

President then recommended the Yucca Mountain site to Congress. 21 Pursuant to section 116, 

Nevada filed a notice of disapproval.22 Congress responded-pursuant to section 115 (a 

16 ld. § 10131 (b)(1 ). 

17 See id. §§ 10132-10135. 

18 !!t. § 1 0172(a); see also id. § 1 0134(f)(6). 

19 Recommendation by the Secretary of Energy Regarding the Suitability of the Yucca Mountain 
Site for a Repository Under the Nuclear Waste Policy Act of 1982 at 26 (Feb. 2002), available at 
http://www .energy .gov/media/Secretary _s_Recommendation_Report.pdf [hereinafter 
Secretary's Recommendation]. 

20 !!!. at 6. 

21 Letter from President George W. Bush to Congress (Feb. 15, 2002), available at 
http://georgewbush-whitehouse.archives.gov/news/releases/2002/02/20020215-10.html. 

22 See Guinn, Kenny C., Statement of Reasons Supporting the Governor of Nevada's Notice of 
Disapproval of the Proposed Yucca Mountain Project (Apr. 8, 2002), available at 
http://www.yuccamountain.org/pdf/govveto0402.pdf [hereinafter Nevada Notice of Disapproval]. 
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special expedited procedure that prevented delay and limited debate)-with a joint resolution in 

July 2002 approving the development of a repository at Yucca Mountain. 23 

As DOE agrees,24 this official site designation then required DOE to submit an 

application to construct a high-level waste geologic repository at Yucca Mountain pursuant to 

section 114(b) ("the Secretary shall submit to the Commission an application for a construction 

authorization for a repository at such site"). 25 Likewise, submission of the Application triggered 

a duty on the NRC's part to consider and to render a decision on the Application pursuant to 

section 114(d) of the NWPA ("[t]he Commission shall consider an application for a construction 

authorization for all or part of a repository in accordance with the laws applicable to such 

applications, except that the Commission shall issue a final decision approving or disapproving 

the issuance of a construction authorization not later than the expiration of 3 years after the date 

of the submission of such application, except that the Commission may extend such deadlines 

by not more than 12 months").26 

Given the stated purposes of the NWPA and the detailed structure of that legislation, it 

would be illogical to allow DOE to withdraw the Application without any examination of the 

merits. For instance, under the NWPA, ultimate authority to make a siting decision is not 

committed to the discretion of either the Secretary of Energy or the President, but instead rests 

23 See Pub. L. No. 107-200, 116 Stat. 735 (2002) (codified at 42 U.S.C. § 10135). Although not 
required by the NWPA, the joint resolution was presented to the President and signed into law. 
See Nuclear Energy lnst. v. Envtl. Prot. Agency, 373 F.3d 1251, 1302 (D.C. Cir. 2004) (holding 
that ~~congress has settled the matter'' of Yucca Mountain's approval for development because 
"Congress's enactment of the Resolution ... was a final legislative action once it was signed 
into law by the President"). 

24 DOE Motion at 5. 

25 42 U.S.C. § 10134(b). 

26 kL. § 1 0134(d). 
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with Congress. Why would Congress have specified in detail the steps that the Secretary, the 

President, the State of Nevada, and even Congress itself had to take to permit the Yucca 

Mountain Application to be filed, and included provisions mandating that the Application be filed 

with and considered by the NRC, if DOE could simply withdraw it at a later time or in the same 

breath if the Secretary so desired?27 

Allowing withdrawal would also ignore the distinction that Congress drew between the 

site characterization phase and the Application phase. Congress expressly contemplated that, 

during site characterization, DOE might determine the Yucca Mountain site to be "unsuitable" for 

development as a repository.28 In section 113 of the NWPA, Congress specified numerous 

steps that DOE must undertake in that event, such as reporting to Congress "the Secretary's 

recommendations for further action," including "the need for new legislative authority."29 Clearly, 

when Congress wished to permit DOE to terminate activities, it knew how to do so (while 

keeping control of what might happen next).30 In contrast, the absence of any similar provision 

in section 114 of the NWPA, which spells out what is to transpire after DOE has submitted its 

Application to the NRC, strongly implies that Congress never contemplated that DOE could 

withdraw the Application before the NRC considered its merits in accordance with 

27 1ndeed, it would appear that, until DOE filed the instant motion, DOE claimed no such 
authority. In May 2009, Secretary Chu testified before Congress that DOE would "continue 
participation in the Nuclear Regulatory Commission (NRC) license application process, 
consistent with the provisions of the Nuclear Waste Policy Act." FY 2010 Appropriations 
Hearing Before the Subcomm. on Energy and Water Development, and Related Agencies of the 
S. Comm. on Appropriations, 111th Cong. (2009) [hereinafter FY 2010 Appropriations Hearing]. 

28 42 U.S.C. § 10133(c)(3). DOE promulgated detailed site suitability guidelines. See 10 C.F.R. 
Part 963; Secretary's Recommendation at 12-18. 

29 42 U.S.C. § 10133(c)(3)(F). 

30 See. e.g., id. § 10172a(a) (prohibiting DOE from characterizing a second repository site 
"unless Congress has specifically authorized and appropriated funds for such activities"). 
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section 114(d). "[W]here Congress includes particular language in one section of a statute but 

omits it in another section of the same Act, it is generally presumed that Congress acts 

intentionally and purposely in the disparate inclusion or exclusion."31 

Finally, allowing DOE to withdraw the Application at this stage in the process would be 

contrary to congressional intent, as reflected in the legislative history of the NWPA. Well aware 

of the failed efforts to address nuclear waste disposal prior to the NWPA, Congress believed it 

"necessary, therefore, to provide close Congressional control and public and state participation 

in the program to assure that the political and programmatic errors of our past experience will 

not be repeated."32 In enacting the NWPA, Congress stated that "there is a solid consensus on 

major elements of the Federal program, and on the need for legislation to solidify a program and 

keep it on track. "33 

Did Congress, which so carefully preserved ultimate control over the multi-stage process 

that it crafted, intend-without ever saying so-that DOE could unilaterally withdraw the 

Application and prevent the NRC from considering it? We think not. When Congress selected 

the Yucca Mountain site over Nevada's objection in 2002, it reinforced the expectation in the 

1982 Act that the project would be removed from the political process and that the NRC would 

complete an evaluation of the technical merits: 

If this resolution is approved, a license application will be submitted by the 
Department of Energy for Yucca Mountain and over the next several years, the 
Nuclear Regulatory Commission will go through all of the scientific and 

31 KP Permanent Make-Up. Inc. v. Lasting Impression I. Inc., 543 U.S. 111, 118 (2004) (internal · 
quotations omitted). 

32 H.R. REP. No. 97-491(1), at 29-30 (1982), as reprinted in 1982 U.S.C.C.A.N. 3792, 3796. 

33 ld.:. at 29. 
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environmental data and look at the design of the repository to make sure that it 
can meet environmental and safety standards. This will be done by scientists 
and technical experts. 34 

DOE's arguments to the contrary are not persuasive. 

First, DOE contends that its conclusion that Yucca Mountain is not a "workable option" 

and that "alternatives will better serve the public interest" constitutes a policy judgment with 

which the NRC should not interfere.35 Insofar as relevant, however, the pertinent policy-that 

DOE's Yucca Mountain Application should be decided on the merits by the NRC-is footed on 

controlling provisions of the Nuclear Waste Policy Act that DOE lacks authority to override. 

Regardless of whether DOE thinks the congressional scheme is wise, it is beyond dispute that 

DOE and the NRC are each bound to follow it. In section 115 Congress clearly stated that 

Congress itself was to decide the policy question as to whether the Yucca Mountain project was 

to move forward by reserving final review authority of site selection. By overruling Nevada's 

disapproval of the Yucca Mountain site, Congress was commanding, as a matter of policy, that 

Yucca Mountain was to move forward and its acceptability as a possible repository site was to 

be decided based on its technical merits. 

Moreover, this congressional withdrawal of DOE authority is not unique within the 

NWPA, in which Congress undisputedly took numerous other policy determinations out of 

DOE's hands. For example, section 113(a) of the NWPA directed DOE to carry out site 

characterization activities only at Yucca Mountain, section 114(b) required DOE to submit an 

application for a construction authorization, and section 114(f)(6) directed that DOE's 

environmental impact statement not consider the "need for the repository, the time of initial 

34 148 GONG. REC. 86476 (2002) (statement of Sen. Levin). For an extensive discussion of the 
structure and legislative background of the NWPA, see generally Nuclear Energy lnst., 373 F.3d 
at 1258-62. 

35 DOE Motion at 4. 
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availability of a repository, alternative sites to the Yucca Mountain site, or nongeologic 

alternatives to such site." Surely Congress did not contemplate that, by withdrawing the 

Application, DOE might unilaterally terminate the Yucca Mountain review process in favor of 

DOE's independent policy determination that "alternatives will better serve the public interest."36 

As the United States Court of Appeals for the District of Columbia Circuit has stated, "[i]t is not 

for this or any other court to examine the strength of the evidence upon which Congress based 

its judgment" to approve the Yucca Mountain site.37 Nor, at this point in the process created by 

Congress, is it for DOE to do so. 

Second, DOE contends that, by enacting the NWPA, Congress did not expressly take 

away the broad powers that DOE otherwise enjoys under the Atomic Energy Act of 1954 

(AEA).38 The NWPA, however, is a subsequently-enacted, much more specific statute that 

directly addresses the matters at hand.39 As the Supreme Court has stated, •ua specific policy 

36 We rule as a matter of law that DOE lacks discretion to withdraw the Application, and do not 
evaluate the grounds on which it purports to rely. See DOE Reply at 28-33. We must express 
surprise, however, that DOE invokes the assertion that "many Nevadans oppose the Yucca 
Mountain project" (DOE Reply at 32 n.1 04 )-surely something of which Congress was aware 
when it rejected Nevada's disapproval of the site in 2002. Indeed, most of the developments 
cited by DOE in support of its motion to withdraw predate Congress' selection of the Yucca 
Mountain site, over Nevada's objection, in 2002. Almost all of these developments were cited 
by Nevada before Congress and were rejected by Congress when it selected the Yucca 
Mountain site. See Nevada Notice of Disapproval, supra note 22. 

37 Nuclear Energy lnst., 373 F.3d at 1304. 

38 See DOE Reply at 5. DOE contended at argument (Tr. at 11 (June 3, 201 0)) that the 
Secretary's authority to withdraw the Application is footed on section 161 (p) of the AEA which 
authorizes DOE to "make, promulgate, issue, rescind, and amend such rules and regulations as 
may be necessary to carry out the purposes of this Act." 42 U.S.C. § 2201 (p). In seeking to 
withdraw the Application, however, DOE has not taken any of the actions (i.e., made, 
promulgated, issued, rescinded or amended rules and regulations) authorized in section 161(p) 
to carry out the purposes of the AEA. See also AEA section 161 (b), id. § 2201 (b), to like effect. 

39 See Food & Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 143 (2000). 
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embodied in a later federal statute should control our construction of the [earlier] statute, even 

though it ha[s] not been expressly amended."'40 

Although the NWPA does not expressly repeal the AEA-indeed, it specifically refers to 

it41-it would be erroneous to interpret the AEA in a manner that would contravene the statutory 

scheme that Congress specifically adopted in the NWPA. "An inference drawn from 

congressional silence certainly cannot be credited when it is contrary to all other textual and 

contextual evidence of congressional intent."42 As explained above, the language, structure, 

and legislative history of the NWPA all contravene the notion that Congress intended to allow 

DOE to terminate the NRC's consideration of the Application.43 The meaning-or absence-of 

statutory language cannot be considered in isolation. It is a "fundamental canon of statutory 

construction that the words of a statute must be read in their context and with a view to their 

place in the overall statutory scheme."44 As the Court of Appeals explained concerning the 

relationship between the NRC's own authority before and after enactment of the NWPA: "That 

Congress may have authorized NRC to regulate DOE's disposal of radioactive waste before it 

enacted the NWPA ... hardly negates the fact that in the NWPA Congress specifically directed 

40 ld. at 143 (quoting United States v. Estate of Romani, 523 U.S. 517, 530-31 (1998)). 

41 See. e.g., 42 U.S.C. §§ 10134, 10141. 

42 Burns v. United States, 501 U.S. 129, 136 (1991). 

43 DOE relies on Siegel v. Atomic Energv Comm'n, 400 F.2d 778 (D.C. Cir. 1968), for the 
proposition that the AEA's statutory scheme is "virtually unique in the degree to which broad 
responsibility is reposed in the administering agency, free of close prescription in its charter as 
to how it shall proceed in achieving the statutory objectives." ld. at 783. But Siegel was 
decided before Congress enacted the NWPA, which specifically narrows DOE's discretionary 
authority in the area of high-level waste disposal, thereby overriding the AEA's broad grant of 
authority. 

44 Brown & Williamson, 529 U.S. at 133 (internal citation omitted). 
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NRC to issue 'requirements and criteria' for evaluating repository-related applications and, not 

insignificantly, how to do so."45 

Third, DOE argues that, because the NWPA requires the NRC to consider the 

Application "in accordance with the laws applicable to such applications," Congress necessarily 

intended to incorporate 10 C.F.R. § 2.107, an NRC regulation that DOE claims "authorizes" 

withdrawals.46 This argument fails on several grounds. In the first place, section 2.107 does not 

"authorize" withdrawals. It states, in relevant part, that "[w]ithdrawal of an application after the 

issuance of a notice of hearing shall be on such terms as the presiding officer may prescribe."47 

In the absence of section 2.1 07, most license applicants, whose applications are filed 

voluntarily, presumably might seek to abandon their applications at any time. Fairly 

characterized, section 2.107 does not "authorize" withdrawal here, but rather clarifies that 

licensing boards have authority to impose reasonable conditions upon voluntary withdrawals in 

appropriate circumstances. 48 In effect, section 2.1 07 authorizes licensing boards to deny 

unconditioned withdrawals. Nothing in section 2.1 07 gives any applicant the presumptive 

permission to unilaterally withdraw its application. Furthermore, the Commission's case law is 

not helpful in this circumstance because no previous case involved an applicant that was 

mandated by statute to submit its application, as is the case here with DOE's Application under 

the NWPA. 

45 Nuclear Energy lnst., 373 F.3d at 1288 (emphasis in original). 

46 DOE Motion at 5. 

47 10 C.F.R. § 2.107(a). 

48 Indeed, in the statement of considerations accompanying the final rule, the Commission did 
not characterize section 2.107 as providing the authority for withdrawal. On the contrary, the 
Commission explained, "This section describes how the Commission will process a withdrawal 
of an application by an applicant." Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2216 
(Jan. 14, 2004) (emphasis added). 
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DOE's reliance on section 2.107 is also misplaced for an entirely separate and 

independent reason. Congress ''does not alter the fundamental details of a regulatory scheme 

in vague terms or ancillary provisions-it does not, one might say, hide elephants in 

mouseholes."49 It would require a strained and tortured reading of the NWPA to conclude that 

Congress intended that its explicit mandate to the NRC-to consider and decide the merits of 

the Application-might be nullified by a nonspecific reference to an obscure NRC procedural 

regulation as being among the "laws" to be applied. 5° As the Supreme Court has admonished, 

"we must be guided to a degree by common sense as to the manner in which Congress is likely 

to delegate a policy decision of such economic and political magnitude to an administrative 

agency."51 Here, "we are confident that Congress could not have intended to delegate a 

decision of such economic and political significance to an agency in so cryptic a fashion."52 

49 Whitman v. Am. Trucking Ass'n, 531 U.S. 457, 468 (2001 ). 

50 DOE finds an inconsistency between its opponents' reading of section 114(b)-that 
section 114(b) precludes withdrawal after submittal of the Application-and its own reading of 
section 114(d)-that 10 C.F.R. § 2.107 is among the "laws applicable" to the Application and 
plainly authorizes DOE to withdraw. Noting that "[a] reading that causes an internal 
inconsistency in a statute should be rejected," DOE therefore rejects its opponents' reading of 
section 114(b). DOE Reply at 10. But any perceived inconsistency between sections 114(b) 
and (d) flows entirely from DOE's misreading of the NWPA. 

51 Brown & Williamson, 529 U.S. at 133. 

52 kl at 160. The three cases and one dissent DOE cites do not advance its position that we 
should presume Congress was aware of 10 C.F.R. § 2.107 when enacting the NWPA. In 
Newark Morning Ledger Co. v. United States, 507 U.S. 546, 575 (1993), the dissent presumed 
that Congress understood the IRS interpretation of "goodwill" in a tax code regulation only 
because the regulation was sixty-five years old, Congress re-enacted the tax code not less than 
six times without substantial change, and the legislative history indicated Congress was 
specifically aware of the IRS definition of goodwill. In Goodyear Atomic Corp. v. Miller, 486 U.S. 
17 4, 184-85 (1988), the Court attributed to Congress only a general awareness that state 
workers' compensation laws provided a variety of compensation schemes. In Bowen v. 
Massachusetts, 487 U.S. 879, 896-98 (1988), the Court presumed that Congress was aware of 
the definition of "monetary damages" when it selected the language for a statute, in part, 
because "monetary damages" was explicitly addressed in the legislative history. Similarly, in 
Bullcreek v. Nuclear Regulatory Comm'n, 359 F.3d 536, 542 (D.C. Cir. 2004), the court 
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The better reading of the language of the NWPA consistent with the content and 

detailed legislative scheme is to the contrary. The NRC is directed by section 114(d) to 

consider the Application in accordance with existing laws "except that the Commission shall 

issue a final decision approving or disapproving the issuance of a construction authorization" 

within the prescribed time period. 53 Insofar as application of section 2.107 might possibly be 

construed to interfere with that prime directive, by the terms of the statute it cannot apply. 

Additional support for this conclusion is found in the legislative history. During the floor 

debate on S. 1662-which contained a provision that was substantially identical to section 

114(d) of the NWPA in its current form54-the bill's sponsor, Senator McClure, explained: 

The Nuclear Regulatory Commission has been established as an independent 
body to check upon whether or not the administrative bodies are functioning 
according to the statutes and policies that have been already enacted. The 
Nuclear Regulatory Commission will have that same function with respect to 
determining whether this program is being administered correctly or not. 55 

As this explanation plainly suggests, "the laws applicable to such applications" was primarily 

intended as a blanket reference to the substantive standards that the NRC applies in judging 

applications. There is no suggestion in the legislative history that Congress had in mind the 

presumed (to the extent it applied such presumption at all) that Congress was aware of the 
NRC's regulations for licensing private away-from-reactor storage facilities because the 
substantive regulations were specifically discussed in the legislative history. In none of these 
cases did the court presume that Congress was aware of one specific agency rule when that 
rule was not expressly discussed in the legislative history. DOE points to no such legislative 
history addressing section 2.1 07. 

53 42 U.S.C. § 10134(d) (emphasis added). 

54 Section 405(e) of S. 1662, as amended, read as follows: 
(e) The Commission shall consider an application for authorization to construct a 
repository in accordance with the laws applicable to such applications, except 
that the Commission shall issue a final decision approving or disapproving the 
first such application not later than December 31, 1989, and the second such 
application not later than December 31, 1992. 

55 128 CONG. REC. S4128 (1982). 
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relatively obscure procedural regulation that DOE seeks to invoke here to nullify the otherwise 

unambiguous command of Congress, in section 114(d) of the NWPA, that the NRC 11Shall 

consider" the Application and 11Shall issue a final decision approving or disapproving the 

issuance of a construction authorization."56 

Fourth, DOE claims that its decision to seek to withdraw the Application is entitled to 

deference.57 But where the statute is clear on its face, or is clear in light of its statutory scheme 

and legislative history. deference is inappropriate: 111f the intent of Congress is clear, that is the 

end of the matter; for the court, as well as the agency, must give effect to the unambiguously 

expressed intent of Congress."58 This is especially so where, as here, DOE's interpretation is 

reflected in nothing more formal than a motion before this Board-and not, for example in a 

formal agency adjudication or notice-and-comment rulemaking.59 Moreover, as DOE's counsel 

appeared to concede at argument, 5° the NRC does not owe deference to DOE's understanding 

56 DOE advances a further argument in this regard. As DOE points out, the NRC has 
interpreted the three-year deadline in section 114(d) to commence with the docketing, rather 
than the submission, of the Application. See Licensing Proceedings for the Receipt of High­
Level Radioactive Waste at a Geologic Repository: Licensing Support Network, Design 
Standards for Participating in Websites, 66 Fed. Reg. 29,453, 29,453 n.1 (2001 ). DOE 
suggests, therefore, that the NRC's requirement to reach a merits decision on the Application 
.. pertains only while an application is docketed before the NRC." DOE Reply at 11. If the NRC 
grants DOE's motion to withdraw, thereby removing the Application from the docket, DOE 
contends that the NRC is relieved of its obligation to render a decision within three years. But 
the Commission's decision to define the term ~~submission" as ~~docketing" is relevant only to the 
statutory deadline, not to the NRC's mandate to reach a merits decision on the Application. 
Surely, Congress did not intend that the NRC could unilaterally nullify its statutory duty to 
consider the Application by simply removing that Application from the docket. 

57 DOE Motion at 7. 

58 Chevron U.S.A .. Inc. v. Natural Res. Def. Council, 467 U.S. 837, 842-43 (1984). Thus, 
contrary to DOE's arguments (DOE Motion at 8), there is no legislative "gap" in the NWPA. 

59 See Christensen v. Harris Countv, 529 U.S. 576, 587 (2000). 

60 Tr. at 77 (June 3, 201 0). 
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of the NRC's own responsibilities under section 114(d). Once DOE has applied for a 

construction authorization, the NRC-not DOE-is charged with granting or denying the 

construction permit application under the sequential process prescribed by the NWPA.61 

Fifth, DOE claims that Congress intended that DOE be treated just like any private 

applicant, including the right to seek freely to withdraw its application.62 Under the framework of 

the NWPA, however, DOE's application is not like any other application, and DOE is not just 

"any litigant," because its policy discretion is clearly limited by the NWPA. The obvious 

difference is that Congress has never imposed a duty on private NRC applicants to pursue 

'license applications, nor has Congress required that the Commission reach a decision on a 

private licensing application that the applicant chooses to withdraw. In contrast, Congress here 

required DOE to file the Application. Statutes should not be interpreted so as to create internal 

inconsistencies, an absurd result, or an interpretation inconsistent with congressional intent. 63 

DOE claims that the "law on withdrawal does not require a determination of whether [the 

applicant's] decision [to withdraw] is sound,"64 but neglects to note that the rationale for the 

decision from which it quotes was that the applicant's filing was "wholly voluntary" in the first 

place.65 

61 See Nuclear Energy lnst., 373 F.3d at 1289 ("We defer to NRC's interpretation of the NWPA 
under Chevron" in promulgating regulations to be applied in administering the licensing stage). 

62 Tr. at 297 (June 3, 201 0). 

63 See United States v. Turkette, 452 U.S. 576, 580 (1981); United States v. Raynor, 302 U.S. 
540, 547 (1938). 

64 DOE Reply at 28. 

65 Pac. Gas & Elec. Co. (Stanislaus Nuclear Project, Unit 1), LBP-83-2, 17 NRC 45, 51 (1983). 
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Sixth, DOE claims significance in the fact that the NWPA does not mandate construction 

and operation of the repository, even if the NRC should approve a construction authorization.66 

We find that fact insignificant. Congress crafted a multi-stage process for consideration of the 

Yucca Mountain repository, including the requirements that DOE file the Application and that the 

NRC consider it and issue a ''final decision, approving or disapproving construction. That 

further steps must take place before a repository might actually be constructed and become 

operational does not entitle DOE to ignore the process that Congress created. The Board is 

mindful that the NWPA does not compel the NRC to grant a construction authorization for a 

repository at Yucca Mountain. But the possibility that the Application might not be granted-or, 

if granted, that the repository might ultimately not be constructed and become operational for 

any number of reasons-does not entitle DOE to terminate a statutorily prescribed review 

process. 

Seventh, DOE claims that Congress' funding of a Blue Ribbon Commission on 

America's Nuclear Future (Blue Ribbon Commission) to review federal policy on spent nuclear 

fuel management and disposal and to examine alternatives to Yucca Mountain is inconsistent 

with continuing to process the Yucca Mountain Application. 57 We disagree. In including funding 

for the Blue Ribbon Commission in the 2010 Appropriations Bill,68 Congress did not repeal the 

NWPA or declare that the Yucca Mountain site is inappropriate, as DOE concedes in its reply.69 

66 DOE Motion at 5. 

67 !fL. at 7. 

68 See Energy and Water Development and Related Agencies Appropriations Act, 201 0, Pub. L. 
No. 111-85, 123 Stat. 2845, 2864-65 (2009) [hereinafter Appropriations Act]. 

69 See DOE Reply at 20. In appropriating funds for the Blue Ribbon Commission, Congress 
instructed the Commission to "consider all alternatives for nuclear waste disposal,, necessarily 
including a geologic repository at Yucca Mountain. Appropriations Act at 2865 (emphasis 
added). In the House Committee Report accompanying the appropriations bill, the Committee 
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Unless and until Congress does so, both DOE and the NRC are bound to follow the existing 

law. 

Finally, DOE says that it would be "absurd and unreasonable" to require DOE to proceed 

with an application that it no longer favors on policy grounds. 70 Where the law is declared to 

require it, however, DOE and other agencies within the Executive Branch are often required to 

implement legislative directives in a manner with which they do not necessarily agree. 71 The 

Board is confident that DOE can and will prosecute the Application before the NRC in good 

conditioned its funding of the Blue Ribbon Commission, "provided that Yucca Mountain is 
considered in the review." See H.R. REP. No. 111-203 at 85 (2009). The Conference Report 
contains a reconciliation provision directing that "[r]eport language included by the House which 
is not contradicted by the report of the Senate or the conference, and Senate report language 
which is not contradicted by the report of the House or the conference is approved by the 
committee of conference." See H.R. REP. No. 111-278 at 39 (2009). There appears to be no 
express contradiction of the House Report language, which requires the Blue Ribbon 
Commission to consider Yucca Mountain, in either the Conference Report or the Senate 
Report and thus the language in the House Report appears to be the law. SeeS. REP. 
No. 111-45 (2009); H.R. REP. No. 111-278. See also Blue Ribbon Commission on 
America's Nuclear Future Advisory Committee Charter (Mar. 1, 201 0), available at 
http://www.energy.gov/news/documents/BRC_Charter.pdf (requiring the Commission to 
evaluate all alternatives for permanent disposal of HLW, including deep geologic disposal). 
Thus, Congress' decision to fund the Blue Ribbon Commission-and to keep Yucca Mountain 
as an alternative to be considered-does not indicate any congressional intent to disrupt the 
process mandated by the NWPA. Indeed, in the same Appropriations Act, Congress also 
appropriated $93,400,000 for "nuclear waste disposal activities to carry out the purposes of the 
[NWPA]," i.e., for Yucca Mountain licensing activities. Appropriations Act at 2864. But see 
Steven Chu, Sec'y, Dep't of Energy, Remarks at the Meeting of the Blue Ribbon Commission on 
America's Nuclear Future 27 (Mar. 25, 201 0) (transcript available at 
http://brc.gov/pdfFiles/0325scur.pdf), where the Secretary stated, "I don't want the committee .. 
. spending time and saying by looking at past history was Yucca Mountain a good decision or a 
bad decision and whether it can be used as a future repository." 

70 DOE Reply at 18. 

71 See. e.g., Massachusetts v. Envtl. Prot. Agency, 549 U.S. 497 (2007) (requiring EPA to 
include greenhouse gases within its regulatory purview under the Clean Air Act); N. States 
Power Co. v. U.S. Dep't of Energy, 128 F.3d 754 (D.C. Cir. 1997) (granting a partial mandamus 
against DOE to enforce its prior holding in Ind. Mich. Power Co. v. U.S. Dep't of Energy, 88 F.3d 
1272 (D.C. Cir. 1996), that the NWPA creates an obligation for DOE to dispose of spent nuclear 
fuel by January 31, 1998); see also U.S. Canst. art. II,§ 3, cl. 4 (the President shall "take Care 
that the Laws be faithfully executed"). 



-20-

faith,72 as we believe the NWPA requires. Moreover, DOE has acknowledged that its decision 

to seek to withdraw the Application is not based on a judgment that Yucca Mountain is unsafe or 

on flaws in the Application. It should be able to proceed with an evaluation of the technical 

merits, as directed by the NWPA, without undue discomfort. 

If Congress does not wish to see the Yucca Mountain project go forward, it can of course 

change the law or decide not to fund the proposed repository. Likewise, this Board's decision 

does not in any way bear upon whether, after considering the merits, the NRC will ultimately 

authorize construction. As directed by the Commission, we merely decide whether DOE's 

motion to withdraw the Application from the NRC's consideration should be granted. We 

conclude that, under the statutory process Congress created in the NWPA, which remains in 

effect, DOE lacks authority to seek to withdraw the Application. DOE's motion must therefore 

be denied. 

B. Conditions of Withdrawal 

Because the Board concludes that DOE lacks discretion to withdraw the Application at 

this time, the question of appropriate conditions is moot. The Commission apparently 

contemplated, however, that the Board would address "the terms of DOE's requested 

withdrawal, as well as DOE's authority to withdraw the application in the first instance."73 

Accordingly, we briefly address the conditions that the Board concludes should apply if DOE 

were permitted to withdraw. 

72 As counsel for DOE stated at argument, "[w]e will do what we're ordered to do." Tr. at 78 
(June 3, 201 0). 

73 Dep't of Energy, CLI-10-13, 71 NRC at_ (slip op. at 4). 
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1. Dismissal without Prejudice 

DOE seeks dismissal of the Application with prejudice "because it does not intend ever 

to refile an application to construct a permanent geologic repository for spent nuclear fuel and 

high-level radioactive waste at Yucca Mountain."74 According to DOE, dismissal with prejudice 

''will provide finality in ending the Yucca Mountain project for a permanent geologic repository 

and will enable the Blue Ribbon Commission, as established by the Department and funded by 

Congress, to focus on alternative methods of meeting the federal government's obligation to 

take high-level waste and spent nuclear fuel."75 

Contrary to DOE's request, if dismissal were allowed at all it should be without prejudice. 

The Board is not aware, in previous NRC practice, of any applicant voluntarily seeking dismissal 

with prejudice of its own application. Moreover, no aspect of the Application has been 

adjudicated on the merits. In NRC practice, "it is highly unusual to dispose of a proceeding on 

the merits, i.e., with prejudice, when in fact the health, safety and environmental merits of the 

application have not been reached."76 

While the current Secretary may have no intention of refiling, his judgment should not tie 

the hands of future Administrations for all time. 77 Rather, "the public interest would best be 

served by leaving the ... option open to the applicant should changed conditions warrant its 

74 DOE Motion at 3 n.3. 

75 1d. at 3. 

76 P.R. Elec. Power Auth. (North Coast Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125, 1133 
(1981) (emphasis in original). 

77 To date, since 1982, the repository process has moved forward through five Administrations 
and the leadership of nine different DOE Secretaries. See Opposition of the Nuclear Energy 
Institute to the Department of Energy's Motion for Withdrawal (May 17, 201 0) at 4 n.8. 
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pursuit."78 The Board appreciates that Nevada and other opponents of the Yucca Mountain 

repository have expended substantial resources, but, as the Commission has stated, uit is well 

settled that the prospect of a second lawsuit [with its expenses and uncertainties] ... or ... 

another application ... does not provide the requisite quantum of legal harm to warrant 

dismissal with prejudice."79 

2. Preservation of LSN Document Collection 

For similar reasons, if DOE were permitted to withdraw the Application, it should be 

required to preserve, in usable form, the millions of documents that DOE has placed in its LSN 

document collection (LSNdc). 

On December 17, 2009, the LSN Administrator (LSNA) submitted a memorandum 

concerning potential impacts on the LSN should DOE be allowed to withdraw the Application.80 

In response, this Board issued various orders and held case management conferences with the 

parties, the interested governmental participants, and the petitioners81 concerning how DOE's 

potential withdrawal would affect the LSN and to propose withdrawal conditions necessary to 

assure DOE meets its commitment to: (1) maintain its LSN website until final appellate review 

of any order terminating this proceeding,82 and (2) "preserve and archive its project records 

78 North Coast, ALAB-662, 14 NRC at 1132. 

79 Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-99-24, 50 NRC 219, 222 n.3 
(1999) (quoting Philadelphia Elec. Co. (Fulton Generating Station, Units 1 and 2), ALAB-657, 14 
NRC 967, 979 (1981)). 

80 Memorandum from Daniel J. Graser, LSNA, to Administrative Judges (Dec. 17, 2009). 

81 See CAB Order (Concerning LSNA Memorandum) (Dec. 22, 2009) (unpublished); Tr. at 
345-405 (Jan. 27, 2010); CAB Order (Questions for Several Parties and LSNA) (Apr. 21, 2010) 
(unpublished); Tr. at 316-447 (June 4, 201 0). 

82 The Department of Energy's Status Report on Its Archiving Plan (Feb. 19, 201 0) at 2. 
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thereafter in compliance with federal requirements and consistent with DOE's objective of 

preserving the core scientific knowledge from the Yucca Mountain project."83 

As part of this process, the Board submitted written questions to DOE to provide a better 

understanding of the structure of DOE's document collection and its archiving plans, so that the 

Board might fashion appropriate conditions if DOE's motion to withdraw the Application were to 

be granted.84 DOE submitted its answers to these questions on May 24, 2010. On June 1, 

201 0, Nevada and Nye County exercised the option provided to all parties, interested 

governmental participants, and petitioners to respond to DOE's answers. These responses and 

comments from other parties, interested governmental participants, and petitioners were 

discussed at the case management conference held on June 4, 2010.85 

Based on the foregoing, it was apparent that all were in close agreement regarding the 

conditions necessary to preserve LSN documentary material. Subsequently, the Board directed 

the parties, the interested governmental participants, and the petitioners to confer with DOE and 

to submit agreed-upon proposed conditions.86 

A set of proposed conditions regarding DOE's LSNdc, based in substantial part on the 

submitted agreement,87 is set forth in the Appendix. In the Board's view, these conditions would 

assure that DOE's LSNdc is appropriately preserved and archived. Therefore, the Board 

83 The Department of Energy's Answers to the Board's Questions at the January 27, 201 0 Case 
Management Conference (Feb. 4, 201 0) at 2. 

84 See CAB Order (Questions for Several Parties and LSNA) (Apr. 21, 201 0) (unpublished). 

85 See Tr. at 316-447 (June 4, 2010). 

88 CAB Order (June 7, 2010) at 1 (unpublished). 

87 Joint Report Concerning Conditions Regarding DOE LSN Document Collection (June 18, 
201 0) [hereinafter Joint Report]. 



-24-

concludes that, in the event DOE's motion to withdraw the Application for the Yucca Mountain 

geologic repository were granted, the conditions set forth in the Appendix should be imposed. 

Ill. Intervention Petitions 

To attain party status in this one-of-a-kind proceeding, each of the five new petitioners 

(Washington, South Carolina, Aiken County, PIIC, and NARUC) must establish standing, 

address the timeliness of its petition, demonstrate compliance with the LSN requirements, and 

set forth at least one admissible contention. DOE, the movant and applicant,· does not oppose 

the intervention of the five petitioners. Nye County, Nevada, the host county of the proposed 

repository, filed a brief answer supporting the five intervention petitions, as did the party 

comprised of the four Nevada counties of Churchill, Esmeralda, Lander, and Mineral. The NRC 

Staff and Nevada each filed answers opposing the petitions on various grounds, with NCAC, 

JTS, and Clark County joining Nevada's answers.88 

In the sections that follow, we conclude that all five petitioners have met the applicable· 

requirements. Accordingly, we grant each of the intervention petitions. We also conclude that 

Washington, South Carolina, Aiken County and PIIC meet the lesser requirements for 

participation as interested governmental participants under 10 C.F.R. § 2.315(c). 

A. Standing 

In determining whether an individual or organization should be granted party status ''as 

of right," the NRC applies judicial standing concepts that require a petitioner to establish: (1) a 

88 Clark County's answer also included a brief argument regarding the timeliness of the five 
petitions. See infra text accompanying note 127. Additionally, the County of lnyo, California, 
and Eureka County, Nevada, an interested governmental participant, each filed brief responses 
stating they took no position regarding the five petitions. The other parties to the proceeding, 
California, White Pine County, Nevada, and NEI, filed no answers to the petitions. 
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distinct and palpable harm that constitutes injury-in-fact; (2) the harm is fairly traceable to the 

challenged action; and (3) the harm is likely to be redressed by a favorable decision.89 

1. Washington. South Carolina. Aiken County. and PIIC 

Petitioners Washington, South Carolina, Aiken County, and PIIC assert similar injuries 

as a basis for standing. All four petitioners either have within their boundaries temporary HLW 

storage facilities or represent communities located adjacent to such facilities. Washington is 

home to the Hanford Nuclear Reservation (Hanford), where, Washington asserts, millions of 

gallons of highly toxic radioactive weapons program waste and foreign reactor waste are stored 

in aging underground tanks. 90 South Carolina declares that it is home to seven commercial 

reactors that store HLW onsite, as well as the Savannah River Site (SRS), where, similar to 

Hanford, weapons program waste is currently housed.91 Aiken County points out that it is the 

county in which the SRS is found,92 and PIIC states that its reservation is located close to a 

89 See Dep't of Energy, LBP-09-6, 69 NRC at 381-82. The NRC requirements for standing, 
which generally track judicial concepts, are set forth at 10 C.F.R. § 2.309(d). 

90 Washington Petition at 2. 

91 South Carolina Petition at 4. 

92 Aiken County Petition at 2. Aiken County's petition incorporates South Carolina's petition by 
reference, necessarily including South Carolina's contentions, as well as its timeliness and 
standing arguments. No party objects to this incorporation, except for the NRC Staff, which 
argues that "[t]he Commission's strict pleading requirements disfavor incorporation by reference 
in an intervention petition." NRC Staff Answer to Petition of Aiken County, South Carolina, to 
Intervene (Mar. 29, 201 0) at 5. In support of this position, the Staff quotes dicta in a 
Commission decision suggesting that the NRC would not accept "incorporation by reference of 
another petitioner's issues" in an instance where the petitioner has not submitted "at least one 
admissible issue of its own." kL, at 6 (quoting Consol. Edison Co. of N.Y. (Indian Point, Units 1 
and 2), CLI-01-19, 54 NRC 109, 133 (2001)). In the instant case, where Aiken County is a 
subsidiary governmental unit, whose standing is based upon the same injury as that of South 
Carolina, in which it is located, we find incorporation appropriate. Moreover, where Aiken 
County relies on precisely the same legal arguments as South Carolina-arguments that do not 
require any factual support-we see no reason to prohibit its adoption of South Carolina's 
contentions. Similarly, where, as here, Aiken County's contentions are based on the same 
triggering event as those of South Carolina-namely, DOE's decision to seek withdrawal-we 
accept Aiken County's incorporation of South Carolina's timeliness arguments. 
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nuclear reactor and immediately adjacent to an independent spent fuel storage installation 

(ISFSI), where spent nuclear fuel is currently stored. 93 According to petitioners, DOE's decision 

to abandon Yucca Mountain leaves this nation without the permanent disposal solution 

mandated by the NWPA, and thus without a federally promised process and timetable for 

removal of H L W from temporary storage facilities. As a result, petitioners assert they will be 

forced to bear the associated health and safety risks indefinitely ,94 or at least until Congress 

legislates an alternative method of disposal-a prospect that, if achievable at all, would mean 

decades of delay. The petitioners are correct. This prolonged risk of harm, and the cessation of 

the legislatively established process looking to alleviate it, constitute injury-in-fact. 

The second and third requirements for standing-causation and redressability-

necessarily follow from petitioners' injury. With respect to causation, DOE's decision to 

abandon the Yucca Mountain project, in the absence of any ongoing alternative solution, will 

delay indefinitely any possible removal of H LW from the temporary storage sites affecting 

petitioners, thereby prolonging the associated risks. With regard to redressability, a decision to 

reject DOE's withdrawal motion will require that DOE continue to follow the licensing process 

established by the NWPA, along the path toward the prospect of a permanent HLW repository. 

As previously indicated, DOE does not challenge the standing of any petitioner. Only 

Nevada particularizes arguments that petitioners lack standing, while Clark County, NCAC, and 

93 PIIC Petition at 2. 

94 For example, Washington describes the ongoing leakage of radioactive waste from 
underground tanks at Hanford as threatening to inflict "irreversible environmental harm within 
Washington, and beyond." Washington Petition at 3. Additionally, Washington contends that 
abandoning Yucca Mountain will require the redesign and reconstruction of a costly and 
52-percent-finished Waste Treatment Plant, which serves as "the linchpin for completing 
Hanford's tank waste mission." ld. at 4-5. 
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JTS join those arguments. 95 Nevada tailors its objections to the circumstances of each 

petitioner, but its arguments are essentially the same. First, Nevada characterizes the alleged 

injury as too "general" to support standing and faults petitioners for failing "to explain how 

abandoning Yucca Mountain would give rise to impacts beyond those already present."96 Citing 

the Licensing Board's ruling in White Mesa, Nevada argues that petitioners fail to explain "how 

the alleged impacts would arise from the proposed ... activities as opposed to past activities 

not in issue."97 But White Mesa was a license amendment case, where the Board found no 

"larger risk of injury" flowing from the processing and storage activities sought to be authorized 

by the amendment. In the instant case, petitioners have clearly established a larger risk of 

injury, flowing from DOE's attempt to abandon its responsibilities under the NWPA, thereby 

virtually insuring that the risks associated with temporary storage of HLW will continue to impact 

95 NRC Staff opposes only Aiken County's standing on the grounds that that it "does not explain 
how its injury can be redressed by a favorable decision in this proceeding." NRC Staff Answer 
to Aiken County at 5. Because we accept Aiken County's incorporation of South Carolina's 
petition, see supra note 92, and the Staff does not object to South Carolina's standing, its 
argument necessarily fails. 

98 See. e.g., Answer of the State of Nevada to the State of South Carolina's Petition to Intervene 
(Mar. 29, 201 0) at 2 [hereinafter Nevada Answer to South Carolina]. 

97 1d. (citing lnt'l Uranium CUSAl Corp. (White Mesa Uranium Mill), LBP-01-15, 53 NRC 344, 
affd, CLI-01-21, 54 NRC 247 (2001 )). In its answer to PIIC's petition, Nevada cites two 
additional license amendment cases for the same proposition. State of Nevada's Answer to 
Prairie Island Indian Community's Petition to Intervene (May 4, 201 0) at 4 [hereinafter Nevada 
Answer to PIIC]. In Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2), 
CLI-99-4, 49 NRC 185 (1999), the Commission upheld the Licensing Board's denial of standing, 
where the petitioner failed to ••indicate how [the alleged] harms might result from the license 
amendments, particularly given not only the shutdown status of the facility, but also the 
continued applicability of the NRC's safety-oriented regulations governing defueled nuclear 
plants." !!t. at 192. In Atlas Corp. (Moab, Utah Facility), LBP-97-9, 45 NRC 414 (1997), the 
Board held that petitioner failed to specify any radiological contacts •with enough concreteness 
to establish some impact on him that is sufficient to provide him with standing." ld. at 426. 
Neither case bears any similarity to the case at hand, where petitioners establish quite clearly 
how a denial of DOE's motion would prolong their exposure to health and safety risks. 
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petitioners indefinitely (i.e., beyond "temporary" storage). Thus, petitioners' injury is sufficiently 

"distinct and palpable" to give rise to standing.98 

Second, Nevada challenges what it characterizes as petitioners' attempts to assert 

purely procedural rights (i.e., the right to have DOE's application be considered on its merits) 

without concrete interests in the outcome of the proceeding. 99 Nevada relies upon the Supreme 

Court's ruling in Lujan, which allows petitioners to enforce procedural rights only if "the 

procedures in question are designed to protect some threatened concrete interest of [theirs] that 

is the ultimate basis of [their] standing."100 But here, petitioners do assert a concrete interest-

98 With respect to PIIC, Nevada advances two related arguments. First, it argues that PIIC's 
asserted injury is "indistinguishable" from a ,.generalized concern" about the destruction of 
scenery and wildlife in a national forest, which the Supreme Court found insufficient to confer 
standing upon a national environmental group, the Sierra Club. Nevada Answer to PIIC at 2 
(citing Sierra Club v. Morton, 405 U.S. 727, 739 (1972)). Second, Nevada argues that PIIC 
"bears a special obligation ... to identify the approximate times when contamination and 
exposures may occur," in light of the NRC's generic ~~waste confidence" rulemaking 
determination that spent fuel can be stored safely onsite for at least 30 years. Neither argument 
defeats petitioners' standing. As to the first, PIIC-unlike the Sierra Club-is an Indian Tribe 
whose reservation is adjacent to facilities where spent nuclear fuel is currently stored. PIIC 
asserts harm to the health and safety of its members, the nearest of which resides just 600 
yards from an ISFSI. PIIC Petition at 3. Thus, the alleged impacts amount to more than a 
"mere interest in a problem," as Nevada would have it. Nevada Answer to PIIC at 2 (citing 
Morton, 405 U.S. at 739). As to Nevada's second argument, Nevada cites no support for such a 
claimed "special obligation," and there is none. As should be obvious, there is no requirement 
that a petitioner identify the time at which the asserted harm will occur when the subject is the 
storage of HLWany more than a petitioner must identify the moment an asserted accident might 
happen in a reactor proceeding. 

99 See. e.g., Nevada Answer to PIIC at 5-6. 

100 Lujan v. Defenders of Wildlife, 504 U.S. 555, 573 n.8 (1992). Nevada cites two additional 
circuit court cases for this proposition. In Elec. Power Supply Ass'n v. Fed. Energy Regulatorv 
Comm'n, 391 F.3d 1255 (D.C. Cir. 2004), in which the petitioner challenged a FERC rule 
permitting certain ex parte communications in agency hearings, Nevada suggests that the court 
granted standing only "because [petitioner's] members had concrete financial interests at stake 
and were ·participating as parties in the hearings where the rule applied." See. e.g., Nevada 
Answer to PIIC at 5. Nevada overlooks, however, the court's unequivocal statement that 
"[petitioner's] standing is not defeated by the fact that it cannot show, with any certainty, that its 
or its members' financial interests will be damaged by the operation of [FERC's rule]." Elec. 
Power Supply, 391 F.3d at 1262. Thus, the Elec. Power Supply holding actually supports 
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namely, the interest in removal of HLW from temporary storage facilities, in accordance with the 

process mandated by the NWPA.101 Moreover, Nevada's suggestion that petitioners will 

"disappear from the scene" once their procedural right is vindicated (i.e., DOE's motion is 

denied), thus leaving their interests "at the mercy of other parties,"102 is wholly unfounded. None 

of the petitioners affirmatively asserts that denial of DOE'~ motion will terminate its participation. 

Indeed, as PIIC states,103 given DOE's recent reversal of position, the petitioners have every 

reason to remain active participants as proponents of the Application in this proceeding. 

petitioners' bids for standing here, where the petitioners have established a concrete risk of 
harm, albeit without absolute certainty that it will come to pass. Nevada cites Guerrero v. 
Clinton, 157 F.3d 1190 (9th Cir. 1998), also to no avail. In that case, the court explicitly declined 
to decide whether petitioners' "concrete interests" were affected, because it found uthere is 
nothing that can be done by way of judicial review to redress the adverse consequences ... 
that they say they are suffering." kL. at 1194. The instant circumstances hardly fit that mold. 
Thus, Guerrero does nothing to bar the petitioners' "concrete interests" from establishing 
standing. 

101 Under the Supreme Court's ruling in Lujan, one who asserts a procedural right to protect a 
concrete interest "can assert that right without meeting all the normal standards for 
redressability and immediacy." 504 U.S. at 572 n.7. Nevada states, however, that in the event 
we decline to treat this as a procedural rights case, petitioners fail to meet the unormal 
standards for redressability." Specifically, Nevada submits that petitioners' injury can only be 
redressed if Yucca Mountain is ultimately licensed-an outcome that is far from certain. See. 
~, Nevada Answer to PIIC at 5 n.2. But Nevada misapprehends the petitioners' statement of 
redressability. Redress will occur not if and when Yucca Mountain is ultimately licensed, but 
rather upon resumption of the licensing process, which is designed to move the nation further 
along the path to a geologic repository. This form of redress, as articulated by petitioners, is 
absolutely certain to result from the denial of DOE's motion. But even if we were to accept 
Nevada's formulation of redress, petitioners need not demonstrate a 11Substantiallikelihood" of 
redressability. See. e.g., id. (citing Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 
59, 78 (1978)). Rather, petitioners need only show that redress is 111ikely," as opposed to 
11Speculative." See Lujan, 504 U.S. at 561. Although it did not make the licensing of Yucca 
Mountain a certitude, DOE's filing of an 8600-page application, after the expenditure of many 
billions of dollars and more than two decades of study, certainly moved the likelihood of 
licensure out of the realm of what reasonably can be labeled "speculative." 

102 See. e.g., Nevada Answer to South Carolina at 3. 

103 Reply of the Prairie Island Indian Community to Answers to Petition to Intervene (May 11, 
201 0) at 7 [hereinafter PIIC Reply]. 
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Having rejected Nevada's objections, we conclude that petitioners Washington, South 

Carolina, Aiken County, and PIIC have all established standing pursuant to 10 C.F.R. 

§ 2.309(d). Accordingly, we need not address their respective bids for discretionary intervention 

under 10 C.F.R. § 2.309(e). We do find, however, that, if not admitted as parties, these 

petitioners would qualify for participation under 10 C.F.R. § 2.315(c) as interested governmental 

participants.104 

2. NARUC 

To establish representational standing, an organization must: (1) demonstrate that the 

licensing action will affect at least one of its members; (2) identify that member by name and 

address; and (3) show it is authorized by that member to request a hearing on his or her 

behalf.105 

NARUC is a national organization comprised of state public utility commissioners 

charged with the duty to protect the health, safety, and economic interests of ratepayers. In its 

petition to intervene, as amended,106 NARUC seeks to demonstrate representational standing 

104 We reject Nevada's argument that "PIIC has not designated a single representative" as is 
required under 10 C.F.R. § 2.315(c). Nevada Answer to PIIC at 7. Nevada apparently 
overlooks page four of PIIC's petition, where PIIC explicitly identifies its General Counsel, Philip 
R. Mahowald. PIIC Petition at 4. Indeed, PIIC's designation of its General Counsel is no 
different than Nevada's designation of its Attorney General in its intervention petition. See State 
of Nevada's Petition to Intervene as a Full Party (Dec. 19, 2008) at 1. 

105 Vt. Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), CLI-00-20, 52 
NRC 151, 163 (2000). 

106 NARUC filed an amendment to its intervention petition on May 11, 2010, in which it named 
one of the Commissioners of Minnesota as an additional member to demonstrate 
representational standing. Supplement/Amendment to Petition of the National Association of 
Regulatory Utility Commissioners to Intervene (May 11, 2010) at *1 [hereinafter NARUC Petition 
Amendment]. Both the Staff and Nevada characterize the amendment as an unauthorized 
filing, which the Board should reject. See State of Nevada's Answer in Opposition to 
Supplement/Amendment to Petition of [NARUC] to Intervene (May 19, 201 0) at 2; NRC Staff 
Answer to Supplemental/Amendment to Petition of [NARUC] to Intervene (May 21, 2010) at 4. 
In the unique circumstances of this proceeding, we find it appropriate to accept NARUC's 



-31 -

by submitting the affidavits of two member state Commissioners-a Commissioner with the 

Minnesota Public Utilities Commission and a Commissioner with the South Carolina Public 

Service Commission .107 

NARUC characterizes the injury to its members as follows: DOE's withdrawal of the 

Application will delay indefinitely the federal government taking title to and disposing of HLW 

pursuant to the NWPA, which will increase the costs to regulated utilities of interim storage and 

security measures.108 NARUC states that ratepayers, via the pass-throughs of regulated 

utilities, have contributed over seventeen billion dollars to the Nuclear Waste Fund (NWF) 

established under the NWPA, and will continue to pay into the NWF, even if DOE is permitted to 

abandon Yucca Mountain.109 We agree with NARUC that, because state utility commissioners 

are responsible for protecting ratepayers' interests and overseeing the operations of regulated 

electric utilities, these economic harms constitute its members' injury-in-fact. 

The causation and redressability requirements for standing follow from NARUC's alleged 

injury. With respect to causation, DOE's abandonment of the Application will delay the removal 

of wastes from interim storage sites nationwide, increasing costs to regulated utilities and fees 

paid by ratepayers. In regard to redressability, a decision to reject DOE's motion to withdraw 

will substantially diminish the economic harms alleged by NARUC by maintaining the NWPA 

amendment to its petition. In similar fashion, because of the significance of the issues at hand, 
we permitted DOE to reply to the answers to its motion to withdraw, a right to which it is not 
entitled under the regulations. See 10 C.F.R. § 2.323(c). Further, in accepting DOE's forty­
page reply, we have allowed DOE great latitude to make and to respond to arguments that 
could have been reasonably anticipated in its initial nine-page motion to withdraw. Having 
allowed DOE such leeway, basic fairness requires us to allow NARUC to amend its petition and 
permit a like treatment of all participants' filings. 

107 See NARUC Petition at 9-10; NARUC Petition Amendment at *1. 

108 NARUC Petition at 11. 

1091d. 
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licensing process and continuing along the legislatively established course toward a possible 

permanent repository for H LW. 

Both Nevada and the Staff challenge NARUC's standing. The Staff concedes that 

NARUC's claimed injury is similar to the economic harm asserted by NEI, which a previous 

Construction Authorization Board held was sufficient to establish standing.110 The Staff, 

however, distinguishes NARUC's economic harm from NEI's, stating that the intended 

beneficiaries of the NWPA are the nuclear utilities, not ratepayers.111 We find this distinction 

neither meaningful nor persuasive. The fact that nuclear utilities are the "intended beneficiaries" 

of the NWPA is irrelevant to NARUC's standing.112 On the contrary, the economic harms 

alleged by NEI and NARUC are indistinguishable because the fees required to be paid into the 

NWF, pursuant to the NWPA, by nuclear utilities regulated by NARUC members are directly 

passed through to ratepayers.113 

Nevada objects to NARUC's standing on the grounds that the Commissioner of the 

South Carolina Public Service Commission cannot establish standing as of right because the 

110 Dep't of Energy, LBP-09-6, 69 NRC at 433. 

111 NRC Staff Answer to National Association of Regulatory Utility Commissioners' Petition to 
Intervene (May 4, 201 0) at 7 [hereinafter NRC Staff Answer to NARUC]. 

112 The Staff relies solely upon Roedler v. U.S. Dep't of Energy, 255 F.3d 1347 (Fed. Cir. 2001 ), 
asserting that only nuclear utilities are the intended beneficiaries of the NWPA. But Roedler 
involved a class action suit brought by ratepayers seeking damages based on the established 
breach of the Standard Contract. I d. at 1350. The court held that ratepayers were not third­
party beneficiaries of the Standard Contract and therefore could not sue for breach of contract 
when the DOE failed to dispose of nuclear waste by the statutory deadline. kL. at 1353. No 
question of standing was involved in Roedler. Nor is "third-party beneficiary" status, a contract 
law concept, relevant to any element of the standing analysis in this instance. Thus, Roedler is 
not pertinent to NARUC's claim of economic injury as the basis for its standing. 

113 We need not linger on the Staffs argument that an economic harm is insufficient to establish 
standing under the AEA. See NRC Staff Answer to NARUC at 7. As we explained above, 
economic harm itself has been held sufficient to establish standing under the NWPA in the 
circumstances of this proceeding. Dep't of Energy, LBP-09-6, 69 NRC at 433. 
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State of South Carolina is also petitioning to intervene in this proceeding.114 Under 10 C.F.R. 

§ 2.309(d)(2)(ii), Nevada argues, only a 11Single designated representative" of a state may be 

admitted as a party. Nevada's argument is without merit. The Commissioner of the South 

Carolina Public Service Commission is not seeking to be admitted as a party to represent the 

State of South Carolina. Rather, NARUC names the Commission member for the purpose of 

establishing representational standing, so that NARUC may be admitted as a party. In any 

event, while NARUC's initial intervention petition named only a South Carolina Commissioner, 

NARUC amended its petition with an affidavit prepared by a Commissioner of the Minnesota 

Public Utilities Commission, another one of NARUC's members.115 Accordingly, we conclude 

that NARUC has sufficiently demonstrated representational standing.116 

B. Timeliness 

Before the Board can grant an intervention petition filed outside the time set forth in the 

hearing notice,117 the eight factors of 10 C.F.R. § 2.309(c)(1) must be addressed by the 

petitioners and balanced by the Board.118 Factor (i), good cause, is the most significant of the 

114 State of Nevada's Answer to the National Association of Regulatory Utility Commissioners' 
Petition to Intervene (May 4, 201 0) at 1-2 [hereinafter Nevada Answer to NARUC]. 

115 See supra note 106, accepting NARUC's amendment to its petition. 

116 Nevada also argues that NARUC's alleged injury is 11purely procedural" and insufficient to 
demonstrate standing-the same argument Nevada asserts with respect to the other four 
petitioners. See Nevada Answer to NARUC at 2-3. For the same reasons stated above, this 
argument lacks merit. See supra text accompanying notes 99-103. 

117 U.S. Department of Energy (High Level Waste Repository); Notice of Hearing and 
Opportunity to Petition for Leave to Intervene on an Application for Authority to Construct a 
Geologic Repository at a Geologic Repository Operations Area at Yucca Mountain, 73 Fed. 
Reg. 63,029 (Oct. 22, 2008). 

118 The Board need not detour to discuss the applicability of 10 C.F.R. § 2.309(c) rather than 
section 2.309(f)(2) in evaluating the timeliness of the petitions to intervene, as all petitioners 
agree that section 2.309( c) is applicable here. 
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late-filing factors.119 Absent a showing of good cause, the Board will not entertain a petition filed 

after the deadline established in the hearing notice unless the petitioner makes a compelling 

showing on the remaining factors.12° Further, the availability of new information is central to 

determining whether a petitioner has good cause for late filing. A petitioner must show that the 

information on which its new contention is based was not reasonably available to the public 

previously and that it filed its intervention petition promptly after learning of such new 

information.121 

1. Good cause: 10 C.F.R. § 2.309(c)(1)(il 

With respect to the five petitions before the Board, as all but Nevada Uoined by JTS, 

NCAC, and Clark County) do not contest, there is good cause for the nontimely filings. The 

petitioners filed their intervention petitions in response to DOE's decision to withdraw the 

Application with prejudice.122 We agree that DOE's motion to withdraw could not have been 

reasonably anticipated prior to its filing. For nearly two years, DOE has supported and actively 

prosecuted the Application, therein fully participating in the NWPA process, as mandated by 

Congress. Never, during that time, did DOE articulate that it would seek to withdraw the 

Application or claim that it had discretion to do so. Moreover, DOE never wavered in its defense 

119 Tenn. Valley Auth. (Watts Bar Nuclear Plant, Unit 2), CLI-1 0-12, 71 NRC_,_ (slip op. at 4) 
(Mar. 26, 201 0); Amerqen Energy Co .. LLC (Oyster Creek Nuclear Generating Station), 
CLI-09-7, 69 NRC 235, 261 (2009). 

120 Dominion Nuclear Conn .. Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-05-24, 
62 NRC 551, 565 (2005). 

121 ld. at 564-65. 

122 See Washington Petition at 1; South Carolina Petition at 2; Aiken County Petition at 3; PIIC 
Petition at 2; NARUC Petition at 3. 
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of the technical, safety, and environmental merits of the Application.123 Thus, DOE's decision to 

withdraw is an unforeseeable change in DOE's posture in this proceeding constituting new 

information that was not reasonably available to the public, and each petitioner filed promptly 

after receiving notice of DOE's decision.124 In the circumstances presented, petitioners clearly 

have established good cause for not filing their intervention petitions by December 22, 2008, the 

deadline set in the notice of hearing.125 

In arguing that none of the petitioners has shown good cause, Nevada asserts that they 

should have sought to intervene in support of the Application at the outset of the proceeding, 

rather than be "lulled into inaction" by the petitions of the other participants.126 In a similar vein, 

Clark County chastises petitioners for presuming that this proceeding will inevitably result in 

approval of the Application and claims it would have been prudent for petitioners to seek 

123 DOE opposed every prior intervention petition, including all 318 proffered contentions 
challenging the Application. See Dep't of Energy, LBP-09-6, 69 NRC at 375. DOE also 
opposed all but one new contention subsequently proffered by the parties. See U.S. Dep't of 
Energy, LBP-09-29, 70 NRC_,_ (slip op. at 3-12) (Dec. 9, 2009). 

124 See Millstone, CLI-05-24, 62 NRC at 564-65; Dominion Nuclear Conn .. Inc., (Millstone 
Nuclear Power Station, Unit 3), CLI-09-5, 69 NRC 115, 126 (2009) ("To show good cause, a 
petitioner must show that the information on which the new contention is based was not 
reasonably available to the public ... " (emphasis in original)); Tex. Utils. Elec. Co. (Comanche 
Peak Steam Electric Station, Units 1 and 2), CLI-92-12, 36 NRC 62, 69-70 (1992) (explaining 
that new information may constitute good cause for late intervention if petitioners file promptly 
thereafter). 
125 See 73 Fed. Reg. at 63,030. 

126 See e.g., Nevada Answer to South Carolina at 7. The cases Nevada relies upon for the 
proposition that a petitioner may not justify intervening after the established deadline by claiming 
it was 11lulled into inaction" by the participation of other parties are completely inapposite to the 
unique circumstances at hand. Unlike the petitioners in those cases, the five instant petitioners 
seek neither to re-enter an ongoing proceeding nor to litigate a withdrawing intervenor's 
admitted contentions. Here, each petitioner seeks to intervene for the first time to litigate a 
newly raised legal issue, which was prompted by DOE's unforeseen motion to withdraw. 
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intervention in December 2008.127 These arguments misapprehend the requirements for 

intervention. Under the Commission's rules of practice, a petitioner cannot base an intervention 

petition on an unforeseeable "possibility" that an applicant might later withdraw an application, 

or on the possibility that the Commission might ultimately deny an application. At the outset of 

this proceeding the five petitioners were justifiably satisfied that the Application would be fully 

and fairly adjudicated on the merits without their intervention. With no challenge to the 

Application, they could not, for example, have set forth contentions that demonstrate a ''genuine 

dispute with the applicant/licensee on a material issue of law or fact," as required by 10 C.F.R. 

§ 2.309(f)(1 )(vi). Indeed, as long as DOE continued to prosecute the Application, the five 

instant petitioners could not have satisfied the Commission's strict requirements for intervention 

in a licensing proceeding, and any attempt to intervene would have been denied. 

Nevada also insists that, based upon the President's campaign promises to abandon 

Yucca Mountain, which were made prior to the original filing deadline, the petitioners were on 

notice that DOE would withdraw the Application. According to Nevada, they should have 

anticipated DOE's motion to withdraw and sought to intervene, if not before the original deadline 

lapsed, then shortly thereafter.128 We disagree. Campaign promises of a political candidate on 

the stump in no way equate to notice that DOE would seek to withdraw the Application with 

prejudice and cannot form the basis for filing a petition in advance of the motion to withdraw. In 

fact, subsequent to such campaign statements and to any press speculation that DOE would 

seek withdrawal, DOE's own lawyers in this proceeding stated unequivocally that DOE's policy 

127 See. e.g., Answer of Clark County, Nevada to Petitions to Intervene of the State of South 
Carolina, Aiken County, South Carolina and the State of Washington (Mar. 29, 201 0) at 2-3. 

128 See. e.g., Nevada Answer to South Carolina at 5-7. 
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toward Yucca Mountain had not been changed by the election. 129 Moreover, the Secretary of 

Energy requested and received funding for DOE lito continue participation in the [NRC] license 

application process, consistent with the provisions of the Nuclear Waste Policy Act" during the 

2010 fiscal year. 130 Thus, DOE gave no indication it would reverse course and discontinue 

prosecuting the Application until the eve of its filing a motion to withdraw the Application, with 

prejudice, and petitioners could not have had cause to file any sooner. 

Remaining nontimely factors: 10 C.F.R. § 2.309(c)(1)(iil-(viiil 

Factors (ii) through (iv) of section 2.309(c)(1) largely mirror the requirements for 

standing, 131 and as such, the petitioners' arguments, with one exception,132 simply reference or 

mirror their standing arguments. 133 Similarly, the positions of the Staff and Nevada as to 

whether the petitioners satisfy these three nontimely factors are identical to their positions with 

129 Tr. at 76-77 (Mar. 31, 2009). 

13° FY 2010 Appropriations Hearing, supra note 27, at 10-11. 

131 10 C.F.R. § 2.309(c)(1 )(ii)-(iv) (concerning the petitioners' right to be made parties, their 
interest in this proceeding, and the possible effect on them of any Board order). 

132 Regarding factor (iv)-the effect of any NRC order on the petitioners' interests-South 
Carolina asserts that if it is not made a party to this proceeding, it might be held not to have a 
right to petition for review in the Court of Appeals any NRC decision on DOE's motion to 
withdraw. See South Carolina Petition at 11. In response, the NRC Staff claims that a grant of 
an intervention petition is not a prerequisite for judicial review. See NRC Staff Answer to South 
Carolina Petition to Intervene and Supplement (Mar. 29, 201 0) at 8 [hereinafter NRC Staff 
Answer to South Carolina]. However, given the uncertain state of the law on the judicial review 
provision, section 119 of the NWPA, the Staff can in no way be the guarantor of South 
Carolina's appellate rights. See Nuclear Energy lnst., 373 F.3d at 1287. For its part, Nevada 
asserts that South Carolina's argument warrants an ''A+ for chutzpah" because "[w]hy, on earth, 
would the NRC 'shoot itself in the foot' by exercising its discretion to grant party status to a 
petitioner just to enable the petitioner to sue the agency." Nevada Answer to South Carolina at 
10. We reject outright Nevada's specious claim that the possibility of an appeal is a reason to 
deny South Carolina's petition. 

133 See Washington Petition at 11; NARUC Petition at 16; PIIC Petition at 11; South Carolina 
Petition at 7-12. As stated supra note 92, we accept Aiken County's incorporation of South 
Carolina's timeliness arguments. 
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respect to petitioners' standing.134 Accordingly, because the Board has concluded that all 

petitioners have standing, 135 so too do these three nontimely factors weigh in favor of the 

petitioners.136 

With respect to factor (v)-the availability of other means to protect the petitioners' 

interests137-as the Staff concedes, intervention in this proceeding is the most direct and 

adequate remedy for the petitioners to challenge DOE's motion.138 Furthermore, the Staff does 

not dispute that factor (vi)-the extent to which other parties represent the petitioners' 

interests 139-weighs in favor of each petitioner, except with respect to NARUC, whose interests, 

the Staff claims, are adequately represented by NEI.140 Nevada also concedes that Washington 

has unique interests in this proceeding; 141 however, it insists that the other petitioners' interests 

134 See. e.g., Nevada Answer to South Carolina at 8-10; NRC Staff Answer to State of 
Washington's Petition for Leave to Intervene and Request for Hearing (Mar. 29, 201 0) at 7 
[hereinafter NRC Staff Answer to Washington]. 

135 See supra section II I.A. 

136 See Watts Bar, CLI-10-12, 71 NRC at_ (slip op. at 7) (declining to overturn the Licensing 
Board's decision to use the petitioners' demonstration of standing as lithe basis for [its] 
conclusion that these [three] factors weighed in Petitioners' favor''). 

137 10 C.F.R. § 2.309(c)(1)(v). 

138 Nevada asserts that factor (v) weighs against the petitioners because each seeks to raise 
legal issues and may participate effectively before the NRC by filing an amicus brief. See. e.g., 
Nevada Answer to NARUC at 9-10. We disagree. A petitioner always has the option to seek to 
file an amicus brief, and following Nevada's reasoning, this factor therefore could never weigh in 
favor of any petitioner's interest, a result at odds with the regulation's call for a ''balancing" of the 
10 C.F.R. § 2.309(c)(1) factors. Moreover, amicus curiae participation does not provide the 
same rights of participation as party status and cannot be considered a substitute means to 
protect a petitioner's interest or to preserve a petitioner's appellate rights. 

139 10 C.F.R. § 2.309(c)(1)(vi). 

140 See NRC Staff Answer to NARUC at 14. 

141 See Answer of the State of Nevada to the State of Washington's Petition to Intervene 
(Mar. 29, 201 0) at 7 [hereinafter Nevada Answer to Washington]. 
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are represented by NEI.142 We disagree. Notwithstanding Nevada's and the Staffs arguments 

to the contrary, the interests of each petitioner are sufficiently special and will not be 

represented by NEI, a policy organization (i.e., a trade association) with a diverse membership 

representing the nuclear industry.143 Thus, both factors (v) and (vi) weigh in favor of the 

petitioners. 

Further, as to factor (vii), admitting the petitioners as parties will not broaden or delay the 

proceeding, as Nevada argues.144 On the contrary, it was DOE, not the petitioners, that 

broadened the proceeding by submitting its motion to withdraw, thereby putting into issue 

DOE's authority to request withdrawal. Moreover, entertaining petitioners' legal issue 

contentions will not cause further delay because existing parties have raised the same issues in 

briefing DOE's motion to withdraw, and, in any event, the Board has already stayed discovery 

and the prosecution of all other admitted contentions in this proceeding. 

Finally, as to factor (viii), the petitioners' participation will assist in developing a sound 

record.145 In arguing otherwise,146 Nevada interprets the relevant record as the evidentiary 

142 Nevada also claims that if South Carolina's intervention petition is granted, NARUC's 
interests will be represented by South Carolina. This argument fails, however, because factor 
(vi) instructs the Board to consider the extent a petitioner's interests are represented by existing 
parties, not potential parties. See 10 C.F.R. § 2.309(c)(1)(vi). 

143 See Dep't of Energy, LBP-09-6, 69 NRC at 429; The Nuclear Energy Institute's Petition to 
Intervene (Dec. 19, 2008) at 1-2. 

144 10 C.F.R. § 2.309(c)(1)(vii). The NRC Staff points out that South Carolina, and Aiken County 
by reference, did not address whether their participation might broaden the issues in this 
proceeding. NRC Staff Answer to South Carolina at 7. Still, the Staff concludes that this factor 
does not weigh for or against these petitioners, and we agree. · 

145 10 C.F.R. § 2.309(c)(1)(viii). 

146 Warranting only brief mention, the Staff asserts that no petitioner can contribute to the record 
because none has proffered an admissible contention. See. e.g., NRC Staff Answer to NARUC 
at 13. This Board will evaluate the admissibility of the petitioners' proffered contentions only 
after it decides whether to entertain the nontimely petitions at all, which it determines by 
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record and asserts that, because the petitioners proffer legal issue contentions, their legal 

arguments will contribute no evidence.147 Nevada's narrow reading of the word "record" in the 

regulation not only overlooks that the regulation contains no such limitation, but also fails to 

account for the uniqueness of this proceeding.148 The Commission has recognized that the 

record of this proceeding includes legal arguments, explaining in its remand decision that DOE's 

motion raises fundamental legal questions, both before this Board and before the United States 

Court of Appeals for the District of Columbia Circuit.149 The Commission specifically noted the 

importance of the Board's decision, and hence necessarily the record, in informing the Court of 

Appeals' consideration of DOE's motion to withdraw.150 Thus, the participation of the five 

balancing the section 2.309(c)(1) factors. Thus, the Staffs argument that somehow an 
admissible contention is relevant to analyzing whether a nontimely factor weighs in favor of a 
petitioner, an analysis that is a prerequisite to determining contention admissibility, is without 
merit. 

147 See. e.g., Nevada Answer to Washington at 8. 

148 Nevada cites Portland Gen. Elec. Co. (Pebble Springs Nuclear Plant, Units 1 and 2), 
CLI-76-27, 4 NRC 610 (1979) to support its narrow interpretation of the record; that case does 
not, however, actually support Nevada's position. In fact, in Pebble Springs, the Commission 
explained that the relevant record includes legal issues and necessarily legal arguments. ld. 
at 617 ("Permission to intervene should prove more readily available where petitioners show 
significant ability to contribute on substantial issues of law or fact which will not otherwise be 
properly raised or presented ... " (emphasis added)). Likewise, the other two cases Nevada 
relies upon do not support Nevada's interpretation of the regulatory term "record." In Houston 
Lighting & Power Co. (Aliens Creek Nuclear Generating Station, Unit 1 ), ALAB-671, 15 NRC 
508 (1982), the petitioner sought to intervene well after the commencement of the evidentiary 
hearing and raised an evidentiary matter. Similarly, in Kan. Gas & Elec. Co. (Wolf Creek 
Generating Station, Unit 1), LBP-84-17, 19 NRC 878 (1984), the petitioner sought intervention 
during the evidentiary hearing and proffered a factual contention. Neither case involved legal 
issue contentions, and thus both cases are actually consistent with Pebble Springs, in that the 
relevant record encompasses issues of both law and fact. 

149 Dep't of Energy, CLI-10-13, 71 NRC at_ (slip op. at 3-4). 

150 ld. (slip op. at 4). 
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petitioners will ensure full briefing and argument on the DOE motion before us and the 

Commission, thereby assisting the development of the judicially reviewable record. 

In sum, because each of the petitioners has demonstrated good cause, and because the 

remaining factors weigh in favor of petitioners, or are neutral at worst, on balance we conclude 

that we must entertain all five petitioners' intervention petitions. 

LSN Compliance 

Before a petitioner can be granted party status in the HLW proceeding, it must be able to 

demonstrate substantial and timely compliance with the LSN requirements. 151 As part of 

compliance, each petitioner must identify all its documentary material152 required by 10 C.F.R. 

§ 2.1 003 and designate a responsible LSN official, who can certify that "to the best of his or her 

knowledge" all such material has been made electronically available. 153 The certification 

requirement embodies a good faith standard, meaning that a petitioner need only make a 

reasonable effort to produce all of its documentary material.154 Further, as the PAPO Board 

determined, what constitutes a "reasonable effort" depends on the following factors: the time 

151 10 C.F.R. § 2.1012(b)(1). If a petitioner fails to make such a demonstration, it may later 
request party status upon a showing of "subsequent compliance." llL. § 2.1 012(b )(2). 

152 "Documentary material" is defined as (1) "[a]ny information upon which a party, potential 
party, or interested governmental participant intends to rely and/or to cite in support of its 
position in the proceeding ... "; (2) 11[a]ny information that is known to, and in the possession of, 
or developed by the party that is relevant to, but does not support, that information or that 
party's position"; and (3) ''[a]ll reports and studies, prepared by or on behalf of the potential 
party, interested governmental participant, or party, including all related 'circulated drafts,' 
relevant to both the license application and the issues set forth in the Topical Guidelines in 
Regulatory Guide 3.69, regardless of whether they will be relied upon and/or cited by a party." 
ld. § 2.1001. 

153 ld. § 2.1 009. 

154 Dep't of Energy, LBP-09-6, 69 NRC at 387. 
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petitioner has to assemble its collection, the extent of petitioner's control over the certification 

deadline, the importance of petitioner's obligation, and petitioner's status and financial ability.155 

All five petitioners have filed initial certifications of LSN compliance 156 and subsequent 

monthly certifications. DOE does not challenge any of those certifications. Only the NRC Staff 

and Nevada (with Clark County and NCAC joining Nevada's answer) raise objections, insisting 

that some petitioners have failed to satisfy the requirements of 10 C.F.R. § 2.1009 and to 

compile fully their document collections. 157 It is apparent that petitioners have struggled to meet 

the requirements of Subpart J, but as previously stated, a petitioner or party is not held to a 

standard of perfection.158 Unlike Nevada and the Staff, who compiled their respective document 

collections over the course of many years, these five petitioners have been forced to achieve 

compliance in just a few months-a timeframe thrust upon them by DOE's sudden reversal of 

position in this proceeding. In these circumstances, we find that petitioners "have made every 

reasonable effort to produce all of their documentary material."159 While we expect that 

155 Dep't of Energy, LBP-04-20, 60 NRC at 314-15. 

156 Aiken County Certification of Electronically Available Documentary Material (Mar. 15, 201 0); 
State of South Carolina's Initial Certification and Certification of Licensing Support Network 
Supplementation (Apr. 1, 201 0); National Association of Regulatory Utility Commissioners 
Designation of Responsible Person, Initial Certification, and Certification of Licensing Support 
Network Supplementation (Apr. 1, 201 0); State of Washington Licensing Support Network Initial 
Certification (Apr. 2, 2010); Prairie Island Indian Community's Initial and Supplemental 
Certification of Licensing Support Network, and Designation of Responsible Person (Apr. 30, 
2010). 

157 Nevada raises objections to South Carolina, Washington, PIIC, and Aiken County, while the 
NRC Staff objects to the compliance of South Carolina, Washington, and PIIC. No party objects 
to NARUC's compliance with the LSN requirements. 

158 See. e.g., Dep't of Energy, LBP-09-6, 69 NRC at 387-88; Dep't of Energy, LBP-04-20, 60 
NRC at 313. 

159 Dep't of Energy, LBP-09-6, 69 NRC at 387 (citing Dep't of Energy, LBP-04-20, 60 NRC at 
313). 
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petitioners will update their collections "as promptly as possible in each monthly 

supplementation,"160 we credit the good-faith efforts they have expended thus far and find 

sufficient their respective demonstrations of compliance with the standards of 10 C.F.R. 

§ 2.1003. 

Moreover, none of the newly proffered contentions raises a factual dispute. Rather, all 

five petitioners advance legal issue contentions-contentions which, as the Commission has 

affirmed, do not require any supporting facts. 161 Nevada insists that petitioners rely upon a "vast 

array of factual information" that should be made publicly available, including a transcript of a 

DOE press conference, a waste management report, and expert affidavits, together with their 

underlying source documents.162 Apparently, Nevada interprets "documentary material" to 

mean any document attached to an intervention petition.163 But many of these documents set 

forth undisputed facts (i.e., DOE's decision to abandon Yucca Mountain), and some do not even 

relate to petitioners' contentions ~. affidavits setting forth a basis for standing). Such 

information hardly constitutes "documentary material" as the regulations define it.164 

160 RSCMO, supra note 6, at 21. 

161 See Dep't of Energy, CLI-09-14, 69 NRC at 590, affg LBP-09-6, 69 NRC at 422. 

162 See. e.g., Nevada Answer to Washington at 11; Nevada Answer to South Carolina at 14. 

163 Petitioners do not in the first instance rely upon these attachments as factual support for their 
contentions. They note them only out of an abundance of caution. For example, PIIC cites to 
the Affidavit of Ronald C. Callen only "[t]o the degree factual matters are involved" in its 
contentions. PIIC Petition at 21. In fact, the Callen Affidavit speaks more to PIIC's standing 
than to its contentions. No factual support is required for PIIC's purely legal contentions. 

164 It would appear that none of the remaining documents that Nevada alleges to be missing are 
subject to production under 10 C.F.R. § 2.1005. Section 2.1005 specifically excludes such 
material as ll[p]ress clippings and press releases" and ll[r]eadily available references." 
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Given the unique circumstances described above, we find that all five petitioners have 

demonstrated substantial and timely compliance with the LSN requirements.165 Accordingly, 

nothing about their LSN collections bars them being granted party status in this proceeding.166 

C. Contention Admissibility 

All five petitioners proffer virtually identical contentions, which advance claims under the 

NWPA, NEPA, the Administrative Procedure Act (APA), and certain constitutional provisions. 

Because only one admissible contention is required for each petitioner to intervene, 167 and given 

the exceptional circumstances of this proceeding, the Board finds it unnecessary to determine 

whether all of their contentions meet the admissibility criteria.168 Instead, we conclude that each 

petitioner's first proffered contention is admissible, and we reserve judgment on the admissibility 

of the remaining contentions until a later date, as appropriate.169 The contention we admit, 

165 PIIC's reply, filed on May 11, 2010, indicates that testing of its LSN arrangements "revealed 
a glitch in URL's or other connectivity that unexpectedly delayed the interconnection." PIIC 
Reply at 29. This uglitch" was promptly resolved, and PIIC's LSN document collection came into 
operation on May 13, 2010. See Corrected Memorandum from Daniel J. Graser, LSNA, to the 
Administrative Judges (June 22, 201 0). 

166 As stated in the initial order admitting the original parties to this proceeding, the failure of any 
petitioner to participate in the pre-license application phase-which the Board is instructed to 
consider under 10 C.F.R. § 2.309(a)-did not, in the circumstances presented, preclude the 
grant of any petition. Dep't of Energy, LBP-09-6, 69 NRC at 389. The same circumstances 
obviously also attend here. 

167 10 C.F.R. § 2.309(a). 

168 See Dep't of Energy, LBP-09-6, 69 NRC at 389-91 for an explanation of the six contention 
admissibility requirements, which can be found at 10 C.F.R. § 2.309(f)(1 ). 

169 As the Commission held in affirming the Licensing Board's action in admitting only one of 
many proffered contentions in Shieldalloy Metallurgical Corp. (License Amendment Request for 
Decommissioning of the Newfield, New Jersey Facility), CLI-07-20, 65 NRC 499, 501 (2007), it 
is appropriate for a licensing board to defer the consideration of all but one contention in some 
limited and exceptional circumstances. If ever there were such circumstances, they are plainly 
present here. 
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although worded slightly differently by each of the petitioners, generally provides as follows: 

DOE lacks the authority under the NWPA to withdraw the Application. 

As noted previously, DOE does not object to the admissibility of this contention, or any of 

petitioners' other contentions. 

Only the NRC Staff raises objections to this contention's admissibility.170 Specifically, 

the Staff argues that it falls outside the scope of the proceeding, is immaterial to the findings the 

NRC must make to support the licensing action, and does not raise a genuine dispute with the 

applicant on a material issue of law or fact.171 The Staff defines the scope of the proceeding 

according to the Commission's initial hearing notice: whether DOE's application "satisfies 

applicable safety, security and technical standards and whether the applicable requirements of 

NEPA and NRC's NEPA regulations have been met."172 By this logic, the Staff claims, a 

contention challenging DOE's authority to withdraw the Application falls outside the scope of the 

proceeding because it does not raise a safety, security, technical, or environmental issue. 

Moreover, the Staff argues that the contention is not material to the merits of the Application, 

because it does not directly controvert or allege any omission from the Application. 173 Thus, 

according to the Staff, it must be rejected. 

170 With respect to PIIC, Nevada (joined by Clark County, NCAC, and JTS) does object to this 
contention insofar as it questions DOE's compliance with the Standard Contract. Nevada 
Answer to PIIC at 19. However, Nevada does not challenge PIIC's claims under the NWPA, as 
expressed in our formulation of the contention. We need not consider the breadth of PIIC's 
contention at this stage, given that we find it to be admissible at least in part. 

171 10 C.F.R. § 2.309(1)(1 )(iii), (iv), (vi). 

172 See. e.g., NRC Staff Answer to Washington at 12 (citing 73 Fed. Reg. 63,029). 

173 See. e.g., NRC Staff Answer to Washington at 14-15. 
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We disagree. Unlike the Staff, the Board does not read the Commission's initial hearing 

notice without regard for the Commission's subsequent pronouncements. The Commission 

emphatically broadened the scope of the proceeding on April 23, 201 0 when it directed the 

Board to rule on DOE's motion to withdraw. In its order, the Commission recognized that 

[f]undamental issues have been raised, both before us and before the D.C. 
Circuit, regarding the terms of DOE's requested withdrawal, as well as DOE's 
authority to withdraw the application in the first instance. Interpretation of the 
statutes at issue and the regulations governing their implementation falls within 
our province.174 

We can imagine no clearer expansion of this proceeding's scope. Namely, the Commission has 

ordered us to consider the merits of DOE's withdrawal motion-a purely legal question, 

unrelated to the technical merits of the Application. Just as DOE offers no merits-based 

justification for its motion to withdraw, petitioners need not identify any safety, security, 

technical, or environmental concerns in support of their legal issue contention. 

Because we conclude that the petitioners' contention is now clearly within the scope of 

the proceeding, the legal issue contention is certainly material to this Board's decision on DOE's 

motion to withdraw. Moreover, the contention raises a genuine dispute with the DOE on a 

material issue of law-specifically, its authority to withdraw the Yucca Mountain Application. 

Accordingly, we find that petitioners have all proffered at least one admissible contention.175 

174 Dep't of Energy, CLI-10-13, 71 NRC at_ (slip op. at 3-4). 

175 Because the contention is purely legal in nature, we also note that petitioners need not 
satisfy all of the contention admissibility requirements applicable to a factual contention. The 
Commission has confirmed, for example, that a proponent of a legal issue contention need not 
provide supporting facts or expert opinion, as required by 10 C.F.R. § 2.309. Dep't of Energy, 
CLI-09-14, 69 NRC at 590. In the instant case, because petitioners' contention responds to a 
motion that is purely legal in nature, anything more than merely stating the legal issue and 
providing the foundational explanation for the issue is not required. Moreover, motion practice 
is part and parcel to any proceeding, and any procedural motion by an applicant necessarily 
falls within the scope. A contention based on such a motion is material because procedural 
issues must be addressed before reaching the merits issues of the proceeding. 
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IV. Conclusion 

For the foregoing reasons: 

1. The petitions to intervene of Washington, South Carolina, Aiken County, PIIC, and 

NARUC are granted. 

2. As to each such petitioner, the following contention is admitted: DOE lacks the 

authority under the NWPA to withdraw the Application. 

3. Judgment on the admissibility of all other contentions proffered by the foregoing five 

petitioners is reserved. 

4. The motion of the Florida Public Service Commission for leave to participate as 

amicus curiae and to file a memorandum opposing DOE's withdrawal motion is granted. 

5. DOE's motion to withdraw the Application is denied. 

It is so ORDERED. 

Rockville, Maryland 
June 29, 2010 

THE ATOMIC SAFETY 
AND LICENSING BOARD 

IRA/ 

Thomas S. Moore, Chairman 
ADMINISTRATIVE JUDGE 

IRA/ 

Paul S. Ryerson 
ADMINISTRATIVE JUDGE 

IRA/ 

Richard E. Wardwell 
ADMINISTRATIVE JUDGE 



Appendix 

Proposed License Conditions Should DOE's Motion to Withdraw be Granted 

Proposed conditions are set forth herein to help preserve the Department of Energy's 

(DOE) documentary material should DOE's motion to withdraw the construction authorization 

application for the Yucca Mountain geologic repository (Application) be granted.1 These 

conditions are based in substantial part on previous DOE representations2 and the joint report 

from the parties, the interested governmental participants (IGPs), and the petitioners.3 

These conditions include: (1) those applicable prior to the conclusion of final appellate 

review (including resolution of any petitions for certiorari to the United States Supreme Court) of 

an order granting or denying DOE's motion to withdraw the Application (Final Termination); and 

(2) conditions for the period after Final Termination, including conditions applicable should DOE 

ever attempt to renew the Application or file a new application seeking authority to establish a 

facility at Yucca Mountain for the disposal or storage of spent nuclear fuel or other high-level 

nuclear waste (HLW). 

In the Board's view, these conditions would help to assure that DOE's LSN document 

collection (LSNdc) will be appropriately archived.4 Therefore, the Board concludes that these 

1 Nothing in these conditions should be considered as superseding the NRC's policy decisions 
on the continued operation of the Licensing Support Network (LSN) in accordance with 
10 C.F.R. Part 2, Subpart J. 

2 These include DOE's representations and answers to the Board's questions during the 
January 27 and June 4, 2010 case management conferences and DOE's written filings of 
February 4, February 19, and May 24, 2010. See Tr. at 345-405 (Jan. 27, 2010); Tr. at 316-447 
(June 4, 201 0); The Department of Energy's Answers to the Board's Questions at the January 
27, 2010 Case Management Conference (Feb. 4, 2010); The Department of Energy's Status 
Report on Its Archiving Plan (Feb. 19, 201 0); U.S. Department of Energy Answers to ASLB 
Questions from Order (Questions for Several Parties and LSNA) (May 24, 201 0). 

3 Joint Report Concerning Conditions Regarding DOE LSN Document Collection (June 18, 
201 0) [hereinafter Joint Report]. 

4 The use of the phrase DOE's "LSNdc" means the entire collection of documentary material 
(whether in full text or header only) currently available on its LSN participant website. 
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conditions should be imposed in any order granting DOE's motion to withdraw the application for 

the Yucca Mountain geologic repository. 

A. Conditions Applicable Until Final Termination 

1. DOE shall not take its LSNdc offline until there is Final Termination. 

2. DOE shall maintain its LSNdc such that the public shall continuously have access to it 
through the NRC's LSN web portal with its current functionality until Final Termination. 

3. As stated in A.1 above, DOE shall maintain5 the existing functionalities of its LSNdc via the 
NRC portal until Final Termination, independent of which office within DOE is assigned 
maintenance responsibility. 

4. Unless this designation is modified by DOE, DOE's Team Leader,6 Archives and Information 
Management Team at DOE's Office of Legacy Management (LM) shall: (a) serve as LM's 
relevant point of contact for specific questions about problems with DOE documents or 
images that may be reported by other parties and IGPs to the proceeding; and (b) serve as 
LM's point of contact for persons who wish to acquire specific documents or categories of 
documents from the DOE LSNdc (according to current protocol) or copies of the entire DOE 
LSNdc (in accordance with 8.13 and 8.14 below).7 

5. Should DOE wish to designate a different organization or person to serve as the point of 
contact for these tasks, DOE shall notify CAB-04, or such other presiding officer as the 
Commission may designate, all parties, and IGPs of the replacement and schedule for the 
change. 

6. The transfer of DOE's institutional knowledge of the program activities, its records, and HLW 
issues shall be facilitated by the continuing involvement of the DOE Office of General 
Counsel in LM's response to requests for DOE LSNdc documents. 

5 Maintenance of existing functionalities includes: (1) adding documents to the LSNdc as any 
relevant documents are generated or discovered; (2) modifying documents currently on the 
DOE LSNdc by changing their status from full text to header only or vice versa if a privilege is 
claimed or waived; (3) adding redacted documents, as appropriate; (4) producing privilege logs, 
as appropriate; and (5) producing documents when requested in accordance with Subpart J and 
applicable case management orders. 

6 As confirmed by DOE, currently John V. Montgomery is serving as DOE's Team Leader, 
Archives and Information Management Team at LM. See Joint Report at 4. 

7 The expertise and the mission of DOE's LM is the maintenance and preservation of archived 
records, which shall include the maintenance of DOE's LSNdc, its preservation, and its public 
availability as stated herein. 



3 

7. Until Final Termination, to ensure the electronic availability of DOE's documentary material,8 

and to resolve any disputes with respect thereto during the period prior to Final Termination, 
CAB-04, or such other presiding officer as the Commission may designate, shall maintain 
continuing jurisdiction to enforce the terms of these obligations. 

8. DOE shall apply previously appropriated funds, seek in good faith additional necessary 
appropriations, and, if funded, expend those appropriations to maintain the existing 
functionality of the DOE LSNdc in a manner consistent with the various conditions in this 
section until Final Termination. 

B. Conditions Applicable After Final Termination 

1. After Final Termination, the text, image, and bibliographic header files that comprise the 
DOE LSNdc shall be archived by LM. The archiving of the DOE LSNdc in the LM facility 
shall not commence until Final Termination. 

2. The files that comprise the DOE LSNdc shall be on magnetic tapes that shall be maintained 
by DOE's LM. LM shall archive the following files that comprise each document in the DOE 
LSNdc: (a) text files (HTML format); (b) image files (TIFF or JPEG formats); and 
(c) bibliographic header files (XML format). 

3. On or before the time LM loads the DOE LSNdc onto its storage area network, it shall create 
a compiled PDF file of each imageable document in the LSNdc and thereafter shall preserve 
those PDF files. 9 

4. As currently planned by DOE, the tapes shall be stored at a facility in Morgantown, West 
Virginia, and the data, including a PDF file of each document, shall be loaded onto a storage 
area network which can be electronically searched and retrieved. Consistent with the period 
before Final Termination, DOE shall notify CAB-04, or such other presiding officer as the 
Commission may designate, all parties, and IGPs to this proceeding of any change should 
DOE designate a different LM team leader or organization to archive the DOE LSNdc. 

5. While text and image files of: (a) non-imageable documentary material;10 (b) documents 
upon which DOE has asserted a legal privilege as represented on DOE's privilege log; 
(c) copyright documents; and (d) documents from DOE's employee concerns program will 
not be loaded onto the magnetic tapes and LM's storage area network, bibliographic 

8 See 10 C.F.R. §§ 2.1001 and 2.1003 (defining the scope of documentary material). 

9 DOE asserts that the compiled PDF file will not be in a searchable PDF format. Joint Report at 
7. 

10 "Non-imageable" material may include, but is not limited to, items such as data currently 
stored on DVDs or COs that could not be scanned and made available on the LSN in text or 
image format, digital computer printouts, over-sized drawings, physical items ~. core 
samples, metallurgic specimens), and strip charts. 
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headers for these categories of the DOE LSNdc shall be loaded onto the LM tapes. LM 
shall provide copies of non-imageable documentary materials in accordance with 8.13 and 
8.14. 

6. The documentary material represented only by bibliographic headers in the LS Ndc shall be 
archived and retained in accordance with the same records schedule as the rest of the DOE 
LSNdc. 

7. DOE shall preserve the physical samples, specimens, and other items that are only 
represented on the DOE LSNdc by bibliographic headers for the same duration as the LSN 
collection. Upon request, DOE shall work with a requester to provide access to such items. 
If physical items were produced by another party to this proceeding, but were represented 
on the DOE LSNdc as a bibliographic header only, DOE shall consult with that party about 
the physical items' storage. If DOE has physical samples and specimens in its or its agents' 
possession that currently have no LSN headers, DOE shall work with parties and IGPs to 
verify whether such samples or specimens should have been represented by a header. If 
so, DOE shall produce a header and insert it into the LSN in the next monthly LSN update 
cycle. Controversies regarding whether an item is or is not documentary material shall be 
forwarded to CAB-04, or such other presiding officer as the Commission may designate, for 
resolution. 

8. After Final Termination, DOE shall preserve its LSNdc for 100 years. This commitment shall 
be met regardless of whether the DOE LSNdc shall be deemed temporary or permanent. 
Upon request, the public shall be entitled to receive copies of the DOE LSNdc through 
DOE's LM during the 1 00-year period. Such requests must comply with 8.13 and 8.14. 
DOE shall likewise comply with the Federal Records Act and any requirements of the 
National Archives and Records Administration (NARA). 

9. The archived DOE LSNdc shall be compiled into documents at the directory level with each 
directory containing the bibliographic header file, the text file, and all of the image files 
comprising a document. The directory name shall correspond to the participant accession 
number of the document.11 

10. Because the compiled PDF files that shall be created and stored by LM (see 8.3) will not be 
in a searchable PDF format, DOE shall maintain with the PDF files its existing text files that 
have the optical character recognition (OCR) searchability.12 

11. After Final Termination, LM shall use a replacement search index that will allow LM to 
search for documents in the archived DOE LSNdc in order to conduct word searches or 
search for a particular document using its DOE OCR text files, identify the document, and 
then electronically produce the corresponding document. 

11 This is intended to ensure that, even without a document management software system, the 
directory structure will define where one document ends and another begins. 

12 DOE asserts that it plans to maintain its text files created for the LSNdc because they have 
superior quality and searchability characteristics as compared to those generated through a 
standard PDF creation of a document. Joint Report at 7. 
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12. DOE shall ensure that the integrity and content of the LSNdc remains intact following any 
change in format or storage location of the LSNdc. If a problem or issue is identified with 
respect to the integrity or content of the LSNdc, the issue shall be brought to the attention of 
LM, which shall work with the requester in a good faith effort to resolve the issue. 

13. DOE shall make and provide a copy on electronic media to the LSN Administrator and/or 
CA8-04, or such other presiding officer as the Commission may designate, of the entire 
DOE LSNdc, or those documents that are responsive to specific search requests, which 
documents were previously publicly available on the DOE LSNdc. If requested by others, 
DOE shall make and provide to the requester a copy on electronic media of the same DOE 
LSNdc. The requester shall submit all requests in writing and reimburse DOE for all of the 
costs of copying, including all labor costs associated with such response. DOE shall provide 
an itemized statement for reimbursement to the requester. Only those documents which 
were previously publicly available on the LSNdc shall be provided. DOE shall provide such 
copies after the transition of the LSNdc to LM, and after LM has created its replacement 
search index, activated its new search engine, and compiled PDF files. 

14. After a requester receives a copy of the DOE LSNdc, or specific documents in the DOE 
LSNdc, and LM notifies the requester that the requested material contains privacy-protected 
information and identifies those documents that contain such information, DOE shall work 
with the requester to redact the identified privacy-protected information, or otherwise delete 
the copy of the document that contains such information, and provide the requester with a 
replacement copy of the document with the privacy information redacted. As discussed in 
8.5 to 8.7, LM shall also provide copies of non-imageable material to the extent such 
information can be readily copied, the requester identifies the information with specificity, 
and the requester complies with the terms of paragraph 8.13 and of this paragraph. Unless 
DOE and the requester agree otherwise, the requester shall receive the entire DOE LSNdc, 
or particular documents from the DOE LSNdc that are responsive to the requester's specific 
document request, in bibliographic header (XML file), text (HTML file), and image (PDF file) 
form. 

15. To the extent possible, DOE shall redact unclassified but sensitive security information ~' 
unclassified Naval Nuclear Propulsion Information and Safeguards Information), proprietary 
information, and privacy information from documents containing such information. If such 
information cannot be redacted from documents in the DOE LSNdc, then a bibliographic 
header file for such documents, but not a text or image file, shall be contained in the LM 
tapes of the DOE LSNdc. The documentary material represented only by bibliographic 
headers in the LSN shall be transferred to LM for archiving with the DOE LSNdc, and these 
unredacted copies shall also be retained in accordance with the same records schedule as 
the rest of the DOE LSNdc. 

16. Following Final Termination, DOE's LSN vendor, CACI, shall submit its then-current copy of 
the DOE LSNdc to LM. Such information provided by CACI shall be preserved for 100 years 
following Final Termination. 

17. While there is currently no search engine for the DOE LSN collection outside the LSN, such 
a search engine shall be developed by LM (loading the data onto servers and creating a 
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search engine for that collection). The search engine shall function in a manner consistent 
with the way the LSN is currently managed relative to being able to search for and retrieve 
documents. 

18. Since the header and text files in DOE's LSNdc are currently in a searchable format, LM 
shall use a replacement index utility to search for documents using those same files, and no 
files need to be converted for that purpose.13 

19. Because DOE cannot represent how NARA will make the DOE LSNdc available, LM shall 
create a search function for DOE's LSNdc and maintain it for the 1 00-year period following 
Final Termination, regardless of whether the documents are deemed to be temporary or 
permanent. 

20. The copy of DOE's complete LSNdc to be provided to a requester by DOE shall include any 
existing LM index of materials. 

21. In the event the LSN needs to be re-established for whatever purpose, DOE shall work with 
the NRC to make all the documents presently in its LSNdc electronically available on the 
LSN, or whatever successor system is established. 

22. While DOE does not know the specific cost of the tasks to be performed to archive and 
preserve its LSNdc,14 DOE shall apply existing resources, seek in good faith additional 
necessary appropriations, and, if funded, expend those appropriations to meet the 
commitments stated herein relating to the maintenance of its LSNdc after Final Termination 
through the 1 00-year period. 

13 The existing header files and the existing text files of the DOE LSN collection are presently in 
a searchable format, and LM shall create an index or spidering-type function to replace what the 
NRC's LSN portal now does. DOE confirms that, in using the copy which a requester would 
receive from DOE of its complete LSNdc, no unique proprietary DOE software will be involved 
and that presumably off-the-shelf software will work. Joint Report at 1 0. 

14 DOE does not know the specific costs because these costs are still being developed and 
funding of such costs is subject to congressional appropriations. 
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Newsroom 
June 29, 2010 

Washington, DC- Nevada Senator Harry Reid today made the following statement on the decision 
by the Nuclear Regulatory Commission's Construction Authorization Board to deny the license 
application for a nuclear repository at Yucca Mountain: 

"While I am disappointed in the board's decision, the full commission will likely take another look at 
the motion to withdraw the license application and make the final decision on behalf of the NRC in 
the coming months. Nevadans can rest assured that as the majority leader of the Senate, I will 
continue working with President Obama and Secretary Chu to ensure Nevada never becomes the 
nation's nuclear dumping ground," Reid said. "It makes no sense to ship 77,000 tons of the most 
toxic substance known to man across the country to bury it 90 miles away from the world's premier 
tourist destination. Our country has some of the best scientific minds in the world and I am 
confident they can come up with a safer solution to deal with the nation's nuclear waste. I will 
continue to ensure that this dangerous project never comes back to life. The safety and security of 
Nevadans is my top priority." 

### 

Senator Harry Reid for Nevada I reld.senate.gov 

http://reid.senate.gov/newsroom/pr _ 062910 _yuccalicense.cfin?renderforprint= 1 & 7/6/2010 



8:30a.m. 

8:45a.m. 

9:00a.m. 

9:10a.m. 

9:30a.m. 

9:45a.m. 

10:05 a.m. 

10:20 a.m. 

10:35 a.m. 

10:55 a.m. 

agn23SvFFF 

NUCLEAR WASTE TECHNICAL REVIEW BOARD 
2300 Clarendon Boulevard, Suite 1300 

Arlington, VA 2220 l 

AGENDA 
Summer Meeting 

Thesday, June 29,2010 
Hilton Garden Inn 
700 Lindsay Blvd. 

Idaho Falls, ID 83402 
(T) 208-522-9500 (F) 208-522-950 I 

Call to Order and Introductory Statement 
B. John Garrick 
Chairman, Nuclear Waste Technical Review Board 

Introductory Remarks 
Richard Provencher 
Manager 
U.S. Department of Energy- Idaho Operations Office (DOE-ID) 
Questions and Discussion 

The 1995 Settlement Agreement and Related Decrees 
Susan Burke 
INL Coordinator 
State of Idaho Department of Environmental Quality 
Questions and Discussion 

Description and Status ofDOE-ID Spent Nuclear Fuel and Plans for 
Its Storage, Transportation, and Final Disposition 
Kathleen Hain 
Federal Project Director for Spent Nuclear Fuel Stabilization and 
Disposition 
Office of Facility and Material Disposition 
DOE-ID 
Questions and Discussion 

BREAK 

Description and Status ofDOE-ID High-Level Waste and Plans for 
Its Storage, Transportation, and Final Disposition 
Ronald Ramsey 
Federal Project Manager for Calcine Disposition 
Office of Facility and Material Disposition 
DOE-ID 
Questions and Discussion 

www.nwtrb.gov 
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Description and Status of Sodium-Bearing Waste and Plans for 
Its Storage, Transportation, and Final Disposition 
Shawn Hill 
Deputy Federal Project Director for the Sodium-Bearing Waste Treatment 
Project 
Office of Facility and Material Disposition 
DOE-ID 
Questions and Discussion 

Description and Status of Navy Spent Fuel and Plans for 
Its Storage, Transportation, and Final Disposition 
John McKenzie 
Director, Regulatory Affairs Division 
Naval Nuclear Propulsion Program 
Questions and Discussion 

LUNCH 

DOE-NE's Used Nuclear Fuel Disposition Program 
Patrick Schwab 
Acting Director - Office of Used Nuclear Fuel Disposition Research and 
Development 
Office ofNuclear Energy 
U.S. Department of Energy 
Questions and Discussion 

VISION Simulations of Advanced Fuel Cycles for Commercial 
Nuclear Energy 
Steven Piet 
Senior Nuclear Systems Analyst 
Idaho National Laboratory 
Questions and Discussion 

Views on Practical Approaches to Recycling Used Fuel 
Emory Collins 
Senior Technical Advisor 
Nuclear Science and Technology 
Oak Ridge National Laboratory 
Question and Discussion 

Break 
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Novel Small Reactor Technologies and Their Potential Impact on 
Spent Nuclear Fuel and High Level Waste Management and Disposal 
GA's Energy Multiplier Module Concept 
John Rawls 
Chief Scientist 
Energy and Electromagnetic Systems 
General Atomics 
Question and Discussion 

Novel Small Reactor Technologies and Their Potential Impact on 
Spent Nuclear Fuel and High Level Waste Management and Disposal 
Hyperion Power Module 
Otis Peterson 
ChiefTechnical Officer 
Hyperion Power Generation, Inc. 
Questions and Discussion 

Public Comments 

Adjourn Meeting 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 

U.S. DEPARTMENT OF ENERGY 

(High-Level Waste Repository) 

) 
) 
) 
) 
) Docket No. 63-001-HLW 
) ________________________________________ ) 

ORDER 

On June 29, 2010, the Atomic Safety and Licensing Board issued LBP-10-11, which, 

among other things, denied the U.S. Department of Energy's motion to withdraw the 

construction authorization application at issue in this proceeding. The participants are invited to 

file briefs with the Commission as to whether the Commission should review, and reverse or 

uphold, the Board's decision. The briefing will proceed simultaneously, rather than sequentially. 

All participants' initial briefs are due July 9, 2010, and are limited to 40 pages, exclusive of title 

page, table of contents or table of authorities. All participants' responsive briefs must be filed by 

July 16, 201 0, and are limited to 20 pages, exclusive of title page, table of contents or table of 

authorities. 

This order is issued pursuant to my authority under 10 C.F.R. § 2.346(a). 

IT IS SO ORDERED. 

[NRC SEAL] 

Dated at Rockville, Maryland, 
This 30th day of June, 2010. 

For the Commission 

IRA/ 

Annette L. Vietti-Cook 
Secretary of the Commission 
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www.sustainablefuelcycle.com 

June 30, 2010 

In response to the recent NRC ASLB decision denying the DOE motion to withdraw the Yucca 
Mountain license application, the Sustainable Fuel Cycle Task Force (SFCTF) makes the 
following statement: 

On behalf of the Sustainable Fuel Cycle Task Force (SFCTF), we are gratified by the decision 
yesterday of the Nuclear Regulatory Commission's 
(NRC) Atomic Safety and Licensing Board (ASLB), which in a unanimous 3-0 decision voted to 
deny the Department of Energy's (DOE) motion to withdraw its Yucca Mountain license 
application from NRC's safety review. 

The decision was based on the principled reasoning that the DOE has not presented any 
evidence to show that Yucca Mountain is technically or scientifically unsuitable. 

And in addition, the DOE does not have the discretion under the Nuclear Waste Policy Act, as 
amended, to withdraw the license. On this point, the ASLB in its decision stated: 

We do so because the Nuclear Waste Policy Act of 1982, as amended (NWPA),7 does not permit 
the Secretary to withdraw the Application that the NWPA mandates the Secretary file. 
Specifically, the NWP A does not give the Secretary the discretion to substitute his policy for the 
one established by Congress in the NWPA that, at this point, mandates progress toward a merits 
decision by the Nuclear Regulatory Commission on the construction permit. 

While the ASLB's decision is likely to be appealed and reviewed by the Commission, any 
Commission decision is appealable, and therefore will end up in the U.S. Court of Appeals for 
the District of Columbia where oral arguments are now scheduled to take place on September 23 
on a number of consolidated lawsuits filed against DOE for its actions to terminate the Yucca 
Mountain project. 

In light of the fact that the Court will ultimately rule on the critical issue as to whether the DOE 
has authority and discretion to withdraw the Yucca Mountain license and given the recent, NRC 
ASLB finding that DOE does not have such authority, we urge the Department to defer any 
further efforts to terminate this important national project until such time that the Courts have 
rendered a definitive decision in the matter. 

In addition, we call on the Blue Ribbon Commission in light of this unanimous decision by the 
ASLB to reconsider its decision to exclude the Yucca Mountain project from its consideration 
and review of alternatives. 
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Gov. Gregoire's statement on Yucca Mountain decision 

For Immediate Release: June 29, 2010 

OLYMPIA- Gov. Chris Gregoire today issued the following statement on the Nuclear 
Regulatory Commission's Atomic Safety and Licensing Board decision today to deny the 
federal Department of Energy's motion to withdraw "with prejudice" its license application 
for the Yucca Mountain radioactive waste repository: 

"Today, the safety and licensing board-- a panel of the Nuclear Regulatory Commission­
ruled in favor of Washington and other states, saying the federal energy agency can't 
withdraw Yucca without public hearings and a final NRC decision. The board said the energy 
agency doesn't have the authority to abandon a siting process that Congress started when it 
passed the Nuclear Waste Policy Act of 1982. 

"It would be a mistake, at this late stage, to abandon Yucca Mountain as the national nuclear 
repository. Here in our state, the federal.government's construction of the Hanford Waste 
Treatment Plant, which began in 2001, is nearly halfway done. The $12.3 billion plant, which 
is expected to be completed in 2019, was designed to meet specific standards of the Yucca 
facility. 

"Currently, there are no other alternatives for repositories being considered. With nowhere to 
store treated waste, those billions of dollars already invested in the WTP could be wasted. We 
can't allow that to happen, and we're pleased that the federal licensing panel ruled against 
abandoning Yucca." 

http://www .govemor.wa.gov/news/news-view.asp?pressRelease=1525&newsType= 1 7/1/2010 
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Spratt Praises NRC Ruling on Yucca Mountain 

June 29, 2010 6:30PM 

WASHINGTON- U.S. Rep. John Spratt (D-SC) issued the following statement today after 
the Nuclear Regulatory Commission (NRC) denied the Obama Administration's request to 
withdraw an application to establish a national nuclear waste depository at Yucca 
Mountain. 

"The ruling today confirms the policy established by Congress on Yucca Mountain, and I 
will continue fighting here on Capitol Hill to see that the program is given the resources 
needed to fully defend the license application. 

"Currently, South Carolina is storing 37 million gallons of liquid waste at the Savannah 
River Site, as well as tons of used fuel rods at nuclear plants across the state that are 
intended to be shipped to Yucca Mountain. Should Yucca Mountain not be opened, South 
Carolina would be stuck with this waste indefinitely. 

"The ruling by the Atomic Safety and Licensing Board within the NRC states, 'The NWPA 
(Nuclear Waste Policy Act) does not give the (Energy) Secretary the discretion to 
substitute his policy for the one established by Congress in the NWPA that, at this point, 
mandates progress toward a merits decision by the Nuclear Regulatory Commission on 
the construction permit.' 

"Over the past three years, as chairman of both the Budget Committee and the House 
Caucus on Nuclear Energy, I have held hearings and written letters to the Administration 
demonstrating my support for the construction of Yucca Mountain. This ruling confirms 
what I have been saying for a long time. 

"I have highlighted the negative impact that abandoning the project would have on the 
future of nuclear power, as well as our budget. We are a long way from resolving the 
issue, but this a step forward. For my part, I plan to schedule a Budget Committee 
hearing soon to discuss the future of the project and its impact on the bottom line of the 
budget." 
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• Spratt Praises NRC Ruling on Yucca Mountain 

• Spratt Testifies In Support the Rural Energy Savings Program Act 

• Spratt loins In lntroduclna Resolution of Disapproval on Yucca Decision 

• Senator Graham and Congressmen Clyburn and Spratt Co-Sponsor Rural 
Energy Savings Program Bill 

http://spratt.house.gov/20 1 0/06/spratt-praises-nrc-ruling-on-yucca-mountain.shtml 7/6/2010 




