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I. Executive Summary 

The Commission to Study the Use of Herbicides was authorized by 
1989 Resolves, Chapter 98 (LD 1838), enacted during the Second Regular 
Session of the 114th Legislature. The duties of the Commission were to 
study the current use of l1erbicides in Maine and the policy implications of 
that use, to review the information on the effects of herbicide use on 
forests, natural habitats, water quality, and other environmental impacts, 
and the implications of the mefhods for applying those herbicides. The 
Commission to Study the Use of Herbicides was required to report its 
findings, with any accompanying legislation, to the First Regular Session of 
the 115th Legislature by December 1, 1990. 

The 13 members of the Commission to Study the Use of Herbicides 
were: 

•The Honorable Charles P. Pray, President of the Senate 
•The Honorable Judy C. Kany, Senator from Waterville 
•The Honorable John L. Martin, Speaker of the House 
•The Honorable Michael H. Michaud, Representative from East 
Millinocket 

•The Honorable Willis A. Lord, Representative from Waterboro 
•Mr. Gregory Cyr 
•Mr. Michael Dann 
•Mr. Anthony Filauro 
•Mr. Charles Fitzgerald 
• Mr. Charles Hewett 
•Mr. Richard Niles 
•Mr. Clyde Walton 
•Mr. James Wazlaw 

During the interim period following the adjournment of the Second 
Regular Session of the 114th Legislature, the Commission to Study the Use 
of Herbicides held five meetings and three public hearings. Public 
hearings were held in Machias on Monday, August 27, 1990; in Presque Isle 
on Tuesday, August 28, 1990, and; in Farmington on Saturday, September 
15, 1990. The Commission also participated in a site visit to the Austin 
Pond forest herbicide study site m Bald Mountain Township on Saturday, 
September 15, 1990. Forest herbicide studies are conducted at the Austm 
Pond site by the Cooperative Forestry Research Unit, part of the University 
of Maine. 

During its meetings and public hearings, the Commission heard 
extensive testimony on pesticiae use from many public and private 
entities, including: the Department of Conservation; the Board of Pesticides 
Control (administrative and toxicological testimony); the Maine Potato 
Board; the Washington County Soil and Water Conservation District; the 
U.S. Forest Service; the Cooperative Extension Service; the Maine 
Geological Survey; the Department of Inland Fisheries and Wildlife; the 
Maine Department of Transportation; the University of Maine Cooperative 
Forestry Research Unit; the Maine Forest Products Council; the Maine 
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Audubon Society; Central Maine Power Company; Georgia Pacific 
Corporation; International Paper; Champion International; Scott Paper 
Company; the Paper Industry Information Office; Monsanto Chemical; 
Dow-Elanco; small lumber companies; potato, apple, blueberry and 
Christmas tree growers; a blueberry specialist from the University of 
Maine Department of Plant and Soil Science; experts on Integrated Pest 
Management systems, and many members of the public. 
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ll. Findings and Recommendations. 

Although the Commission members reached consensus on many 
issues relating to the use and regulation of pesticides, two issues prevented 
the Commission from issuing a unanimous report. A recommendation 
adopted by the Commission requiring the Board of Pesticides Control to 
adopt rules establishing posting reguirements for areas treated with 
pesticides was opposed by Clyde Walton, from the Maine Department of 
Transportation. ln addition, two members, Senator Kanr and Charles 
Fitzgerald, reguested a minority report that would adopt al the consensus 
recommendations of the Commission, but which would also move the 
Board of Pesticides Control from the Deyartment of Agriculture, Food and 
Rural Resources to the Department o Environmental Protection. The 
majorio/ recommendations of the Commission are listed below, and 
legtslahon implementing those recommendations is included as Appendix 
B-1. Legislation implementing the minority recommendation is included 
as Appendix B-2. 

Consensus Recommendations of the Commission 

Reporti11g 

Fmding #1. Lack of comprehensive and reliable data on the types and 
amount of herbicide and other pesticide applications preclude an accurate 
assessment of the full nature and extent of pesticide use in Maine. Existing 
herbicide and other pesticide reporting requirements are inadequate and 
the Board of Pesticides Control is not capable, at current funding levels, of 
analyzing pesticide use patterns and providing the Legislature with 
sufficient information for making policy decisions regarding pesticide use. 

To improve reporting of pesticide use and improve the ability of the 
board to analyze tfiat data and report to the Legislature, the Commission 
recommends: 

Statutory Recommendation: That all certified pesticide applicators 
and spray contracting firms be required to report all general-use, 
limited-use and restricted-use pestictde applications to the board, on 
standardized reporting forms prescribed by the board; 

Statutory Recommendation: That the Board of Pesticides Control be 
required to submit comprehensive biennial reports on statewide 
pesticide use to the Governor and the Legislature; 

Statutory Recommendation: That the exemption on maintaining 
records and reporting on sales of general use pesticides sold in small 
containers by certified general use pesticide dealers be repealed and 
that annual reports from pesticide dealers be submitted on 
standardized forms prescribed oy the board; and 

Statutory Recommendation: That the Legislature establish and fund 
the folfowing positions in the Board of Pesticides Control to 
accomplish these reporting recommendations: a full-time Programmer 
Analyst; a full-time Data Entry Specialist; and a seasonal Data Entry 
Specialist. It is also recommended that the Legislature authorize and 
hind the purchase of sufficient computer equipment by the board to 
accomplish these reporting recommendations. 
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Changes to the Board of Pestici '5 Contn: 

Finding #2. The potential for conflict of interest among members of the 
Board of Pesticide Control require that express conflict of interest 
provisions governing members of the board be established and that 
standards for sus_P,ending members under investigation for possible 
violations of pestic1de laws and removing members who violate such laws 
be established. . 

Statutory recommendation: That the Legislature extend the conflict of 
interest provisions of Title 5, section 18, of the Maine Revised Statutes 
to the members of the Board of Pesticides Control; and 

Statutory Recommendation: That the Legislature adopt procedures for 
suspending a member of the board involved in an investigation of a 
possible violation of pesticide laws, and removing any member found 
guilty of more than one criminal violation or more than three civil 
violations. 

Fmding #3. The composition of the board must be geographically diverse. 

Statutory Recommendation: That the Legislature require that all 
members of the board be selected to represent different geographic 
regions of the state. 

Fmding #4. The board must include a member who is an ecologist. 

Statutory Recommendation: That the Legislature repeal the 
requirement that one member be a commercial applicator and require 
that one member be a trained ecologist. 

Fmding #5. The policy of the state must be to regulate pesticides in a 
manner which rmnim1zes the harmful effects of pesticides and which 
promotes education regarding pesticide use. 

Statutory Recommendation: That the Legislature amend the pesticide 
regulatory policy of the state to include the policy of regulating to 
reduce the harri:tful effects of pesticides and to encourage through 
education and other appropnate means, the reduction of, and 
alternatives to, pesticide use. 

Ground Water Protection, Environmental Impacts and Alternatives 

Finding #6. Ground water contamination from agricultural pesticides is 
documented in Maine. Development of a pesticide ground water 
protection plan and monitoring of ground water in areas susceptible to 
pesticide contamination are essential to prevent further contamination of 
ground water aquifers and associated potential increased risks to public 
health. 
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Statutory Recoumiendation: That the Legislature direct the Board of 
Pesticides Control to work with other State agencies to develop a 
pesticide ground water protection plan that includes monitoring of 
aquifers susceptible to contamination, and that funding be provided 
for implementmg that plan. 

Fmding #7. Significant gaps in knowledge exist in areas essential to a full 
understanding of the long term envirorunental effects of pesticide use and 
the comparative economics of alternatives to pesticide use. 

Statutory Recommendation: That the Legislature establish and fund a 
"Forestry Pesticide Research Fund" in the Department of 
Conservation's Forest Resource Assessment Program for the purpose 
of identifying and funding critical research needs relating to forest 
pesticide use and alternatives to forest pesticide use; and 

Statutory Recommendation: That the Legislature establish and fund 
an "Agricultural Pesticide Research Fund" in the Deyartment of 
Agriculture, Food and Rural Resources for the purpose o identifying 
and funding critical research needs relating to agricultural pesticide 
use and alternatives to agricultural pesticide use. 

Statutory Recommendation: That the Legislature direct the 
Department of Transportation and all public utilities to conduct 
research on right-of-way pesticide use. 

Fmding #8. Title 22, section 1471-M, subsection 4, of the Maine Revised 
Statutes grants the board broad authority to establish environmentally 
sensitive areas as "critical areas" and to restrict or prohibit pesticide use in 
those areas. The board has established two "critical areas", but has not 
initiated reviews of areas which may be eli~ible for designation as "critical 
areas" or established procedures for reviewmg the status of areas currently 
designated areas. 

Administrative Recommendation: That the board establish 
procedures for reviewing areas designated as "critical areas", for 
adding areas which meet "critical areas" criteria, and for removing 
such designation from areas when appropriate. 

Finding #9. Statutes governing municipal no-spray agreements contain 
economic disincentives which may be discouraging municipal adoption of 
no-spray policies along roadside and utility rights-of way. 

Statutory Recommendation: That the Legislature amend Title 7, 
section 625 of the Maine Revised Statutes to require that the Maine 
Department of Transportation and covered utilities reimburse 
municipalities which enter into no-spray agreements an amount equal 
to the costs associated with pesticide spray programs which are 
avoided as a result of the no-spray agreement. 
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Posting of areas Treated with Pe~ticides and Certification of Pesticide Users 

Fmding #10. Existing requirements for posting areas treated with 
pesticides, and requirements for assuring that pesticides are applied by 
properly trained persons, are inadequate. 

Statutory Recommendation:• That the Legislature require that all 
areas treated with pesticides, except household use pesticides, be 
posted prior to treatment; and 

Statutory Recommendation: That the Legislature require all persons 
who use pesticides under the supervision of an applicator, except 
persons certified as pesticide applicators and persons using only 
household use pesticides, be certified as "pesticide users", and that the 
board be directed to establish training and certification standards for 
"pesticide users". 

Public Health and Environmental Risk Assessments 

Finding #11. The Board of Pesticides Control is too dependent upon 
pesticide toxicity and exposure assessments performed oy the federal 
Environmental Protection Agency when maKing pesticide registration 
decisions in Maine. Additions to the staff of the board would expand and 
improve the State's ability to conduct public health and environmental risk 
assessments that are more applicable to Maine. Federal pesticide exposure 
assessments may not accurately reflect exposure conditiOns in Maine and 
may pose unknown risks to Maine pesticide applicators and the general 
public. ' 

Statutory Recommendation: That the Legislature improve the board's 
ability to conduct public health and environmental ,resticide toxicity 
and exposure assessments by establishing and fundmg the following 
positions within the Board of Pesticides Control: a full-time 
Environmental Toxicologist to perform environmental toxicity and 
exposure assessments; and an Assistant Toxicologist to assist the 
board's pesticide toxicologist in conducting public health risk 
assessments. 

Sales of Treated Produce 

Fmding #12. Sales of produce treated by a pesticides prohibited in Maine 
pose unknown health risks to the people of Maine. 

Statutory Recommendation: That the Legislature prohibit the sale of 
any produce treated with pesticides that are prohibited in Maine. 

•This recommendation was opposed by the Department of Transportation. 
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Penalties 

Fmding #13. Despite recent amendment by the Legislature, civil and 
criminal penalties for violations of pesticide laws remain generally far 
lower in Maine than in other New England states. 

Statutory Recommendation: That civil penalties for pesticide 
violations be increased to up to $5,000 for first offenses and up to 
$10,000 for each subsequent offense, and that criminal penalties be 
increased to up to $25,000 or up to 6 months in prison, or both, for each 
violation. 

Options for funding the Commission's Recommendations 

Fmding #14. It was beyond the scope of the Commission to review all 
possible options for raising the revenues necessary to pay for these 
recommendations. During its study, however, the Commission did 
identify several possible revenue sources other than General Fund 
Revenues which should be reviewed by the Legislature. 

Administrative Recommendation: That the Legislature review the 
following items for their applicability and potential as sources of 
revenue for funding pesticide reforms recommended by this 
Commission: 

A. Pesticide sales tax exemption. Title 36, section 1760, subsection 
7 of the Maine Revised Statutes provides a sales tax exemption for 
certain agricultural and aquacultural products, including 
pesticide products. Total General Fund cost of subsection 7 
exemptions was estimated at $5.475 million in FY'91. Accurate 
estimates of the percentage of the exemption taken for pesticide 
products is unkriown, but it is likely that repeal of the sales tax 
exemption for pesticide products would raise between $.5 to $1.5 
million annually in General Fund revenues. 

B. Pesticide product registration fees. Pesticide product 
registration fees are currently set by statute at $85 per year. Each 
$5 increase in registration fees would generate an additional 
$25,000 per year in revenues to the board's dedicated account. 
When considering the revenue potential of this option, however, 
the Legislature must be aware that Maine's registration fee is 
currently the fifth highest in the nation. 

C. Pesticide applicator license fees. Currently, commercial 
pesticide applicators pay $20 per year in license fees, and private 
applicators pay $6 every three years. Each $5 increase in 
applicator license fees would raise approximately $3,500 per year 
in revenues to the board's dedicated account. No information 
comparing Maine's applicator license fees to other state fees was 
reviewed by the Commission. 
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D. Pesticide manufacturer mill tax or licensing fees. Maine has no 
pesticide manufacturer licensing fee or manufacturer mill tax. 
Seven states have instituted manufacturer licensing fees ranging 
from $20-$250 per year and several states have imposed pesticide 
manufacturer mill rate taxes based upon total product sales. 
California, for example, has imposed a tax on pesticide 
manufacturers of eight mills per dollar of pesticide sales that 
raises $7 million annually for pesticide research and regulation. 
No estimate of the revenue potential for these options in Maine 
was made by the Commission. 

Minority Recommendation 

As noted, the sponsors of this minority report supported all the findings 
and recommendations of the Commission. However, fuey wanted to add an 
additional recommendation that would remove the board from Department of 
Agriculture, Food and Rural Resources and relocate it in the Department of 
Environmental Protection. Legislation implementing the minority report is 
included as Appendix B-2. 

Relocating the Board to the DEP 

Fm~: The regulatory authority of the board extends beyond issues 
pertairung specifically to agricultural matters, to policy matters of 
significant and broad importance to rublic health and the environmental 
protection. The present location o the board in the Department of 
Agriculture, Food and Rural Resources does not assure that tfie full range 
of policy implications arising from pesticide use can be assessed 
comprehensively. 

Statutory Recommendation: That the Legislature enact all the 
recommendations in the majority report of the Commission and move 
the board from Department of Agriculture, Food and Rural Resources 
to Department of Environmental Protection. 
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A. Federal and State Regulatory Background 

1. Federal Regulation 
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Herbicides and all other pesticides are re~ulated by both 
federal and state laws. Although federal regulatiOn of pesticides 
extends back to the first decade of this century, with the passagi 
of the Federal Food, Dru&, and Cosmetic Act of ~ 906 (FFDCA) 
and the Federal InseclindE' Act of 1910 (FIA) , the existing 
federal regulatory structure is Jerived primarily from the Feder~l 
Insecticide, Fungicide, and Rodenticide Act of 1947 (FIFRA) . 
The purpose of FIFRA originally was to protect farmers from 
ineffective and toxic agricultural pesticides by requiring the 
registration of any pesticide shipped through interstate 
commerce. Since their original enactment, both the FFDCA and 
FIFRA have been amencfed several times. In 1954 and 1958, 
amendments to the FFDCA required the United States Food and 
Drug Administration (USFDA) to set pesticide tolerances on raw 
food products and prohibited residues of potentially carcinogenic 
pesticides from processed foods. Over time, amendments to 
FIFRA have shifted its emphasis from pesticide regulation of 
agricultural products and the protection of farmers to the 
protection of the general public health and the environment. In 
the 1970's and 1980's, FIFRA amendments led to the transfer of 
pesticide regulatory and enforcement authority from the USDA to 
the Environmental Protection Agency, as well as adding 
requirements for public health risk assessments prior to pesticide 
registration, the establishment of protocols for reviewing 
pesticides risks and the establishment of timetables for the 
completion of those risk assessments. 

The most recent amendments to FIFRA occurred in 1988 
during Congressional debate on the reauthorization of the original 
bill. Perhaps the most significant changes in FIFRA occurred in 
the area of pesticide review timetables. In the 16 rears between 
the 1972 amendments requiring the EPA to conduct health testing 
of pesticides prior to marketing and the 1988 reauthorization 
debates, healtfi risk assessments had begun on fewer than 2% of 
the pesticides subject to review.4 Estimates during the 
reauthorization debate were that, at the existing pace of EPA 
review, all pesticides reviews would not be compfeted until 2024. 
Congress recognized the need to expedite the review process by 
enacting as part of the 1988 amendments to FIFRA a nine year 
timetable for EPA completion of the reviews of some 600 pesticide 
active ingredients (approximately 24,000 rroducts) already on the 
market. To assist EPA in speedmg up o the review process, the 
1988 amendments also imposed fees on pesticide manufacturers 
with revenues dedicated to assisting the agency in paying for new 
costs associated with the expedited review process. Fees assessed 
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for re-registration were $150,000 for chemicals registered for use 
on crops destined for human or animal consumption; $75,000 to 
$150,000 for chemicals without a major food or feed use, and; a 
sliding fee of 0.5 to 1.5 percent of revenues for manufacturers with 
annual revenues of $40 million or less or 150 or fewer employees. 

The original 1988 FIFRA reauthorization bill included 
additional provisions which became controversial and which were 
ultimately aropped from the final bill. Those J?rovisions included 
federal pre-emption of state standards for pesticide food residues, 
protection of farmers from liability for pesticide pollution and the 
federal regulation of pesticides in grouna water. 

Despite the intentions of Congress to speed up the 
reregistration of pesticides by the RP A, recent reports have 
criticized EPA's performance over the last two years. ln a March 
1990 report on the reregistration progress for lawn care pesticides, 
for example, the Government Accounting Office (GAO) found 
that not one of the 34 most commonly used lawn care pesticides 
has completed the reassessment process. In that report, the GAO 
concludes that until the EPA "completes its reassessments as part 
of the reregistration process, the public may be at risk from 
exposure to potentially hazardous lawn careJesticides" By 1989, 
orily one of the 600 active ingredients require to be reassessed by 
the 1972 FIFRA amendments had completed the entire process. 

In another area of federal action affecting pesticide 
regulations, Congress is now considering amendments to the 1985 
Farm Bill (PL 99-198) which, among others things, may effect 
pesticide applicators. Although Ciiffering versions of the 
amendments pertaining to jesticides have been reported by the 
chambers to tbe House an Senate Conference Committee, both 
versions would impose additional record keepin~ provisions on 
pesticide applicators. Since a Conference Committee report has 
not yet been issued, the final implications of these amendments on 
the Board and pesticide apphcators in Maine is not known. 
However, it is likely that some additional record keeping 
requirements will be included in the final bill. 

2. State Pesticide Regulation 

Provisions in a 1975 amendment to FIFRA allowed for the 
transfer of primary enforcement authority for pesticide regulation 
from the Environmental Protection Agency to the states, 
beginning in 1978. Although those provisions granted broad 
authority to states to regulate pesticide use, they also set 
limitations on that authority. The two major areas of delegation to 
the states allow states to certify restricted use pesticide applicators 
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and give states primary enforcement authority for pesticide use 
violations. Limitations of state authority include the prohibition 
of states from enacting pesticide regulations which are more 
lenient than the those inciuded in FIFRA, and the prohibition of 
states from imposing new or different pesticide labeling or 
packaging requirements. To assume primary enforcement 
authoritx under FIFRA, states must designate an agency with 
responsibility for the certification program. Prior to assumption 
of FIFRA enforcement authority, the EPA must find that the 
agency designated by the state has the necessary legal authority 
and personnel necessary for enforcement actions and that 
sufficient funding has been l?rovided to carry out the functions 
required by FIFRA. In anticipation of the FIFRA provisions 
allowing for state authority for pesticide regulation, Maine 
enacted the necessary authorizing fegislation and subsequently 
assumed primary enforcement authority sometime in tfi.e late 
1970's. 

In Maine, herbicides and other pest~ides are regulated under 
the Maine Pesticide ~ontrol Act of 1975 and the Maine Board of 
Pesticide Control Act . 

The Maine Pesticide Control Act of 1975 allows the state to 
regulate pesticide use, sales and registration. Although the Act 
gives primary enforcement authority to the Commissioner of the 
Department of Agriculture, Food and Rural Resources, all 
regulatory powers are exercised by the Board of Pesticide Control. 

The Board of Pesticides Control 

The Maine Board of Pesticides Control Act establishes the 
Board of Pesticides Control, defines its purpose and policy and 
establishes the powers of the Board to regulate pesticide sales and 
use. The responsibilities of the Board are to regulate the sale and 
application of chemical insecticides, fungicides, herbicides and 
otll.er chemical pesticides, to assure the safe, scientific and proper 
use of pesticides, to safeguard the public health, safety and 
welfare and to protect the natural resources of the state. 

Currently, the Board of Pesticides Control consists of seven 
public members appointed by the Governor for four year terms. 
By statute, the membership of the Board must consist of one 
person who has experience in agricultural chemical use, one 
person who has experience in forest management chemical use, 
one person who is a commercial applicator, one person from the 
medical community, one person who is a scientist from the 
University of Maine system specializing in agronomy or 
entomology with knowledge of integratea pest management 
practices, and 2 persons who are public members representing 
aifferent geographical regions of the state. 
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The overall goal of the Board of Pesticides Control is to 
regulate pesticide use in a manner that allows for the benefits of 
their use while safeguarding the public health and environment. 
As presented by the l3oard's Director, the programmatic objectives 
of the Board include: 

a. Registration and Review: 

(1) Ensure that all products sold and used in Maine are 
properly registered with the Board; 

•In 1989, 484 companies registered 5,023 products in Maine. 

(2) Conduct health and environmental assessments of 
selected pesticides as mandated by statute; 

(3) 

•The Board is presently conducting public health risk 
assessments on the fungiddes metalaxyl, chlorothalonil, 
anilazine and tire Ethylene bis ditltio Carbonate (EBDC) 
contaminant, ethylene thiourea. In addition, it lms contracted 
out for environmental risk assessments on the herbicides 
glypltosate and triclopyr 

Further restrict the use of specific pesticides when 
health or environmental problems are identified. 

b. Certification and licensing: 

(1) Examine and license all persons required to be licensed; 

•In 1989, there were 1871 private applicators, 1005 
commercial applicators, 88 firms, 73 restricted use dealers 
artd 630 general use dealers licensed. 751 exams were 
administered and the Board licensed 568 people for the first 
time. 

(2) 
(3) 

(4) 

Improve all training materials and exams; 
Improve the computer system to keep better records of 
all licenses and continuing education credits; 
Upgrade training programs for new licensees and 
continuing education. 

c. Enforcement: 

(1) Provide appropriate training for enforcement staff; 
(2) Compliance inspections; 

•The Board conducts a minimum of 159 use inspections, 12 
dealer and 20 nmrketplace inspections per year. 



(3) Maintain an active presence at spray sites; 
(4) Respond immediately to complaints; 
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•In 1989, the Board investigated 46 complaints, 9 of wlticlt 
were deemed violations. 

(5) Enforce violations; 

•In 1989, the Board took 15 enforcement actions, resulting in 
fines totalling $3,450. 

d. Education: 

(1) Distribute newsletters, brochures, etc.; 
(2) Public speaking; 
(3) Participation in public forums and shows; 
(4) Respond to information requests. 

The staff of the Board of Pesticides Control consists of ten full 
time and three seasonal positions. Three of these full time 
positions - a Certification and Licensing Specialist, a Pesticide 
Toxicologist and a Public Information Officer - were added to the 
Board in 1987 after a review of the need for uniformity in pesticide 
regulations by the Joint Standing Committee on Agriculture. 
Afthough the Board reports that those newly created positions are 
helping it reach its enforcement objectives, it has suggested, and 
the Commission heard testimony to the effect, that additional 
resources would be needed for new initiatives. 

Operating revenues for the Board are derived from three 
sources; General Fund appropriations, the Pesticide Control Fund 
and federal funds. Recent changes at the Derartment of 
Agriculture will result in the shifting of the Director s salary and 
some agency administrative costs from General Fund dollars to 
the dedicated revenues. In FY 91, the Board's budget will be 
reliant entirely on dedicated revenues and federal funding. 

Revenues for the Pesticide Control Fund come primarily from 
annual product registration fees, which o/e currently set by 
statute at $85.00 per year per product. In 1989, product 
registration fees raised approximately $427,000 in dedicated 
revenues for the Board. ~elative to other states, Maine's 
registration fee is high; more than double the nationwide average 
of $38. Only four states (California, Iowa, Louisian~ and 
Minnesota) have higher annual registration fees than Maine. 

Lower annual registration fees, however, do not indicate 
lower commitment to comprehensive pesticide regulations. Many 
states have implemented fee structures which attempt 
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to raise addit~onal money while diversifying the funding sources 
for pesticide regulation. Many of tnose states wifh lower 
registration fees tban Maine have more diverse revenue sources. 
Examples of this funding diversification include the imposition of 
an annual company licensing fee in addition to product 
registration fees, and implementing a variety of fees and taxes to 
~enerate new revenue. Annual company licensing fees have been 
mstituted by seven states and range from $20 to $250 per year. 
Other states revenue structures focus upon the manufactlifer's 
"ability to ray" by imposing fees based upon product sales. At 
the federa level, the EPA has incorporated an "ability to pay" 
schedule in its own registration fee structure by imposing sliding 
fees for registration based on a company's annual revenues. 

An organizational chart of the Board of Pesticides Control 
and a list of staff members is attached as Appendix C. 

3. FIFRA and federal preemption 

FIFRA is often interpreted as imposing minimum standards 
on states; standards which do not prohibit states from enacting 
more stringent regulations. Althougb FIFRA does delegate broad 
authority to the states, it also puts limits on that authority, 
particularly in the areas of labeling and packaging of pesticides. 
Under FIFRA, states may also adopt registration criteria for 
alternative or additional uses of federally registered pesticides in 
order to meet "special local needs" requirements. 

One area where the boundary between state and federal 
authority remains unclear is the question of whether or not FIFRA 
preempts municipal regulation of pesticide use. In 1987, the Joint 
Standing Comnuttee on Agriculture reviewed the preemption 
issue and recommended that the question be Jeft to tfie courts to 
decide. Since then, state and federal courts decisions have been 
contradictory, both upholding the validity of local ordinances as 
well as strikin~ them down. Early in 1990, the Maine Supreme 
Judicial Court ISsued an opinion upholding an ordinance enacted 
by the town of Lebanon. which banned the commercial application 
of pesticides for non-agricultural purposes. Although other state 
courts have decided tlie issue in favor of municipalities as well, 
federal courts appear to be going the other way. Because of the 
disagreement among the state and federal court decisions, it is 
dou6tful that the final word has been spoken on the issue. 

An analysis of the local pesticide regulations and FIFRA 
preemption issues is attached as Appendix D. 
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4. Municipal regulations 

In 1987, a survey of municipalities was done by the Joint 
Standing Committee on Agriculture in an attempt to determine 
the extent of municipal pesticide regulation. In its report, the 
Committee listed 17 municipalities which it determined had 
enacted ordinances affecting pesticide use. Other municipalities 
which were thought to have pesticide ordinances were reportedly 
unclear as to their legal status or level of enforcement. The 
Committee concluded that the uncertainty at the municipal level 
regarding pesticide ordinances was an inherent difficulty of 
municipal government, arising from lack of full-time code 
enforcement officers and that uncertainty was a complicating 
factor to pesticide applicators and landowners whose property 
was located in more tftan one town. In an attempt to clarifY that 
uncertainty, the Committee recommended statutory changes 
requiring that all municipal ordinances affecting- pesticide use be 
filed with the Board of Pesticides Control m order for the 
ordinance to have legal effect. That recommendation wM acted 
upon by the 113th Legislature and became law in 1988. Since 
enactment of that law, the following 13 municipalities have filed 
pesticide ordinances with the Board: 

• Arrowsic (1984) 

•Lebanon(1983) 

•Limerick(1988) 

• Limestone(1970) 

• Newburgh(1980) 

Ban on foliar herbicide use in brush 
control. 

Ban on commercial spraying of 
herbicides for non-agricultural reasons. 

Ban on herbicide spraying along right of 
ways. 

Ban on Trafton Lake subdivision aerial 
spraying of any pesticide, except 
fungicides. 

Ban on all herbicide applications on 
roadside right of ways. 

• New Gloucester(1982) Fertilizer and pesticide applications 
must be consistent with standards of the 
U.S. Department of Agriculture. 

• New Sweden(1990) 

•Owls Head(1970) 

Ban on aerial application of pesticides. 

Ban on all chemicals that "kill or 
defoliate plants or trees". 
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• Rangeley(1989) 

• Southport(1972) 

•Waterboro(1986) 

• Wellington(1988) 

• Wells(1990) 

Adopted all of BPC regulations and 
added requirements for drift 
management plans, notification of 
neighbors withm 500 feet, appointment 
of a town Pesticide Control Officer, and 
a 1/2 mile restricted area around the 
main streets. 

Ban on all state and commercial use of 
pesticides. 

Hazardous waste ordinance that may 
regulate dealer pesticide storage. 

Ban on aerial herbicide applications. 

Aquifer protection code requiring town 
notice 60 days prior to appltcation of any 
restricted use pesticide. 

Eight of the 17 towns identified in 1987 as having adopted 
ordinances affecting either the storage, distribution or 

1
use of 

pesticides have not filed their ordinances with the Board. 1 The 
Board does not know whether those municipalities have repealed 
those ordinances since 1987, whether or not tltose towns are aware 
of the need to file with the Board, or if the towns are simply 
ignoring the requirement. In addition, the Board believes that 
Brighton Plantation has also recently adopted an ordinance which 
it has not filed with the Board. 

Under Maine law, any municipal ordinance affecting the 
storage, distribution or use of pesticides which i~:rot filed with 
the Board within 30 days of its adoption is void. In order for 
existing ordinances wh1ch have not been filed with the Board to 
be valid, the municipality must give Jilfper notice of the 
ordinance and must file it with the Board. In those instances, 
the effective date of the ordinance would be the date on which it 
was filed with the Board, not the date on which it was adopted. 

B. Herbicide Use in Maine 

1. Discussion of data sources 

At present, information on pesticide use is available from 
both pnmary and secondary sources. Primary sources include 
quarterly reports on quantities of pesticides used and acres of 
application submitted by licensed commercial pesticide 
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applicators, and annual sales reports submitted to the BPC by 
licensed pesticide dealers. Secondary sources include recent 
reports on pesticide use in Maine which present summaries of 
total reported use and estimates of statewide aggregate use. 

The Commission was frustrated by its inability to place any 
significant reliance on the primary quantitative data available 
regarding volume of herbicide use in Maine. That frustration 
stems ooth from the lack of comprehensive reporting 
reguirements and the absence of regular analysis of the reports 
wruch are submitted. As primary sources of data on pesticide use, 
applicator and dealer reports include significant data gaps. 
Because only commercial applicators are required to report to tbe 
Board, pesticide use in t110se sectors reliant upon private 
applicators goes largely unreported and is not availaole as 
pnmary data. Data gaps in dealer sales reports include the 
absence of data for chemicals used but not purchased in Maine, 
and sales data for chemicals sold in small quantities. For 
example, it is estimated that nearly 40% of the 165,000 pounds of 
glyphosate used for forestry purposes in Maine in 1989 was 
purchased out of state. That amount, aprroximately 64,000 
rounds, is therefor not present as primary aata from licensed 
aealer reports. The largest primary data gaps are evident in three 
sectors; agriculture, commercial lawn care and private residential 
use. Altfiough some gaps in data related to forestry and right-of 
way use do exist, they are not as significant since almost all 
herbicides applied in those sectors are applied by commercial 
applicators or by state agencies who are required to maintain and 
report data on pesticide use. 

Accountability for pesticide use is further complicated by the 
absence of both consistent and standardized reporting 
requirements and regular analysis of the information by the 
state. Commercial applicators currently report in any format they 
wish, and licensed dealers, although they have a recommended 
standardized form, sometimes report in a manner consistent with 
their own inventory tracking procedures. Lack of standardized 
reporting forms and computerization of the process makes 
analysis of the data more difficult and time consuming, as well as 
increasing the likelihood of errors and inconsistencies in any 
analysis which is performed. 

2. Statewide herbicide use 

In its study of herbicide use in Maine, the Commission 
reviewed use in four sectors: Forestry, Agriculture, Right-of-Way 
(ROW) and Lawn Care. Following this discussion of total use 
estimates, each of these sectors is reviewed in more detail. 
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As with all estimates of herbicide use in Maine, care should 
be taken not to place absolute reliance on either the reported or 
estimated use figures. Data gaps, reporting interpretation and 
compliance questions, and P.ossible double counting of use raise 
questions as to the reliabdity of information available to the 
Commission with regards to accurately :portrayins actual totals. 
Estimation of the types and amount of active pesticide ingredients 
was particularly problematic. Applicators currently report the 
trade name of the pesticide used, but many trade name pesticides 
include more than one active ingredient and some active 
ingredients are marketed under several different trade names. For 
example, 2,4-D, a broadleaf herbicide, is marketed and may be 
reported to the board under the trade names "Weed Rhap", 
"Weedone" or "Esteron 99". The herbicide marketed under tbe 
product name Lesco 3-Way, on the other hand, contains three 
aistinct active ingredients. Due to problems such as these, 
estimates of total use should be interpreted as conservative, and 
the Commission recognizes that actual use in some sectors may be 
significantly higher tlian actual reported usage. 

Figure 1 presents a summary of reported herbicide 
applications for the forestry, agriculture, right of way and lawn 
care sectors for the years 1987, 1988 and 1989. This summary is 
based on compilations of commercial applicator reports for those 
years. Total reported acreage treated with herbicides for those 
years indicate an increasing trend, from approximately 142,000 
acres in 1987 to 177,000 acres in 1989. The amount of herbicides 
use, measured in pounds of active ingredient (Lbs ai) also 
indicates an increase over that period, from approximately 218,000 
Lbs ai in 1987 to 278,000 Lbs aim 1989. 

Figure 2 presents a comparison of total estimated and 
reported use for those same four sectors for the year 1987, the 
most current year for which such comparative estimates could be 
made. For forestry, estimates of acreage treated with herbicides 
and reported acreage agree fairly well, suggesting that the state's 
reporting requirements presently capture most actual herbicide 
use in that sector. For right of way and lawn care, no reliable 
independent measure of use was available and, therefor, no 
estimates different than the reported use were available. In the 
agricultural sector, however, estimates of total use are 
substantially higher than reported use. The Commission 
estimates that agricultural herbicide use may be as much as six 
times greater than reported use. The difference between reported 
and estimated use in that sector is due primarily to the greater 
reliance of farmers on private applications of herbicides, unlike 
the other sectors which rely more heavily on commercial 
applicators. 
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FIGURE 1 

Summary of Reported Herbicide Applications, 1987, 1988 and 1989 
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Lawn Care 
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*Compiled by OPLA from Cline, 1990. Original datJJ from BPC records. 



20 Herbicides • 

FIGURE 2 

1987 Reported v. Estimated Herbicide Treatments (I) 

Estimated Reported 
Sector Acres Lbs ai Acres Lbs ai 

Forestry 56,000 (2) n.r. 51,077 (3) 188,689 (4) 
Agriculture 170,000 (5) 241,637 (6) 31,818 (4) 45,226 (4) 
Lawn Care n.r. n.r. 5,211 (4) 10,792 (4) 

Estimated v Reported Acres Treated Estimated v. Reported Lbs ai 

~r---------------------------~ 
~r----------------------------4 
2oor----------------------------4 
2~r----------------------------4 
=r----------------------------4 
2oor----------------------------4 

Notes: 

i 
~ 

a 
t 

~ 

:zao 
260 

240 

220 

200 

180 

1110 

140 

120 

100 

ao 
110 

40 

20 

(1). Compiled by OPLA. Reported data derived from BPC records as published 

by Ballogh (1990) and Cline (1990). 
(2). Balogh (1990), from McCormack (1988). 

(3). Balogh (1990). 
(4). Cline (1990). 
(5). OPLA estimate, from 1987 Census of Maine Agriculture and DAFRR estimates. 

(6). Derived by OPLA; assumes same application rate as 1987 BPC data. 
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Figure 3 . presents average herbicide use by sector for the 
years f987-1989 using both estimated and reported use. As can be 
seen, the agricultural sector is the largest user of herbicides, 
accounting for slightly more than 60% of the acres treated, and 
slightly less than 60% of the pounds of active ingredient applied. 
Forestry is the second largest user, accounting for approximately 
one quarter of the total acreage and active ingredients 
applications. Right of way treatments account for slightly more 
tftan 10% of the acres and active ingredients and lawn care less 
than 5% of each. 

3. Herbicide Use by Sector 

Forestry 

Maine has approximately 17 million acres of commercial 
forest lands, approximately 50% of which is owned by 12 
industrial timber companies. In 1989, industrial and 
non-industrial timberland owners harvested a reported 326,057 
acres, or approximately 2% of the total commercial forest lands. 
Clearcutting, the timberland management practice most often 
associated with herbicide treatment, accounted for approximately 
44% of the acres harvested in 1989. Industrial landowners 
accounted for approximately 80% of the reported 94,807 acres of 
commercial clearcuts and approximately 95% of the reported 
50,550 acres of silvicultural clearcuts. Partial cuttin~ methods, 
such as shelterwood cuts, selection cuts, diameter linuts cuts and 
single species cuts, accounted for the remainin~ 56% of the 
acreage harvested in 1989. Chemical release usmg herbicides 
reportedly occurred on 87,481 acres in 1989, nearly 80% of which 
occurred on industrial forest lands. Figures 4 & 5 present 
summaries of the silvicultural and harvesting trends in Maine for 
1989. 

The goal of forest management early in the rotation is to 
remove tfiose less valuable species of plants which compete with 
the desired crop sr.ecies for the linuted amounts of nutrients, 
water and light available at the site. Competition at the site, if not 
controlled, can result in substantially reduced growth among the 
desired species, and, in some cases, may result in the elimination 
of the desired species from the site. In Maine, species which 
typically compete with the softwood species desired by the forest 
inaustry include hardwoods and brush species such as 
raspberries, pin cherry and red maple sprouts. Management 
practices designed to control competition and increase yields of 
aesired species include such practices as initial site preparation, 
softwood release and precommercial thinning. Although 
chemicals methods are usea by the forest industry in all three of 
these practices, the majority of the herbicides used are for 
softwood release. Softwood release occurs in late summer and 
early fall, during the period of time when hardwood and 
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FIGURE 3 

Summary of Estimated Average Maine Herbicide Use, by Sector 

Estimated Avg. Treated Acres, 
by Sector (1987-1989) 
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FIGURE 4 
Summary of Maine Forestry Si!vicu!tural Activity 

Class Class of Ow 

SIL VI CULTURAL 
Site Preparation 

Prescribed Bum 55 2 52 !09 2.4% 52 55 107 2.4% 
Herbicide Treatment 64 29 802 895 19.9% 8!7 76 893 19.9% 

Mechanical 225 547 2,713 3,485 77.6% 2,655 828 3,483 77.7% 
Total Acres 344 578 3,567 4,489 100.0% 3,524 959 4,483 100.0% 

Column Percent 7.7% 12.9% 79.5% 100.0% 78.6% 21.4% !00.0% 

Tree Planting & Seeding 

Seedlings 167 308 7651 8,!26 99.7% 7,837 289 8,126 99.8% 
Direct Seedlings !6 2 4 22 0.3% 2 18 20 0.2% 

Towl Acres 183 310 7,655 8,148 100.0% 7,839 307 8,146 100.0% 
Column Percent 2.2% 3.8% 93.9% 100.0% i11t!1.;.l:il] 96.2% 3.8% 100.0% 

From: 1989 Silvicultural and Harvesting Report; Department of Conservation. 

FIGURE 5 
Summary of Maine Forestry Harvesting Practices 

Class Class of 0 

HARVESTING 
Clesrcutting Methods 
Silvicultural Clearcut 542 351 49,657 50,550 34.8% 48,570 2,469 5!,039 35.1% 
Commercial C!earcut 1,637 ~ 91,533 94,807 65.2% 75,365 18,855 94,220 64.9% 

Tow/ Acres 2,179 1,988 141,190 145,357 100.0% 123,935 21,324 145,259 100.0% 
Column Percent 1.5% 1.4% 97.1% 100.0% 117'111 85.3% 14.7% 100.0% 

Partin/ Cutting Methods 
Shelterwood cuts 1,907 308 45,566 47,781 26.4% 25,250 113,527 138,777 50.8% 

Selection cuts 10,086 3,418 47,291. 60,795 33.6% 33,905 26,947 60,852 22.3% 
Single Species 885 !56 4,465 5,506 3.0% 1,893 3,613 5,506 2.0% 

Diameter Limit 4,482 945 52,645 58,072 32.1% 27,950 3!,328 59,278 21.7% 
Other 523 107 7,916 8,546 4.7% 3,578 4,934 8,512 3.1% 

Tow/ Acres 17,883 4,934 157,883 180,700 100.0% 92,576 180,349 272,925 100.0% 
Column Percent 9.9% 2.7% 87.4% 100.0% r.- 33.9% 66.1% 100.0% 

ACRES HARVESTED 
Partial Cut Methods 17,883 4,934 !57 ,883 !80,700 55.4% 92,576 89,349 181,925 55.6% 

Clearcut Methods 2,179 ~ 141,190 145,357 lf4.6% 123,935 21,324 145,259 44.4% 
Tow/ Acres 20,062 6,922 299,073 326,057 !00.0% 216,511 110,673 327,184 100.0% 

Column Percent 6.2% 2.1% 91.7% 100.0% fJJJW~ 66.2% 33.8% 100.0% 

From: 1989 Silvicultural and Harvesting Report; Department of Conservation. 
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other target species are actively growing and softwood species 
have become dormant. The timing of tfie chemical release is a 
critical factor. Chemicals sprayed on a site too early can result in 
damage to the desired softwood species, and applications made 
too late can be ineffective at killing tbe target weed species. 

The use of herbicides for softwood release in conjunction with 
clearcutting has escalated dramatically in Maine during the past 
decade; from approximately 9,000 acres of clearcuts in 1980 to 
ayproximately 9Cf,OOO acres m 1989. Figure 6 presents a summary 
o estimated forestry acreage treated with herbicides from 1976 to 
1989. It is not clear, however, whether or not that trend will 
continue into the future. Estimates of acreage treated with 
herbicides during the recently completed 1990 spray season 
indicate a substantial break in recent trends, with total

1
'4creage 

treated estimated at between 42,000 to 45,000 acres. Tfie 
decrease in 1990 acreage treated with herbicides is at least 
partially attributable to recent changes in ownership of some of 
Maine's industrial timberlands and the overall "leveling out" of 
some industrial use. Although some of the increase seen during 
the 1980's can be explained as an industrial resl?onse to damage to 
the forest during the spruce budworm epidenuc of the late 1970's 
and early 1980's, trends during the decade do show a constant 
increase in the use of commercial clearcutting and chemical 
release as 

1 
.a forest management tool among industrial 

landowners. :::> 

The benefits of herbicide use as a method for softwood 
release are derived from their lower cost, relative to alternative 
methods, and from some indications that chemical release may be 
more effective than manual release in increasing yields over the 
rotation period of a stand. Studies of the benefits of ch~mical 
release relative to manual release, or no release, suggest that 
chemical release both increases the absolute volume of spruce-fir 
per acre and increases the yield of merchantable wood per acre. 
Studies on balsam fir sites, for example, show an increase in total 
fir volume after 28 years ranging between 157%-265% over control 
plots receiving no release treatments and apl'roximately 
41%-100% increases over manual release sites. Yield mcreases of 
64% were reported for manual release treatments over control 
plots receiving no treatment. Total yields of approximately 48 
cords/ acre after 50 years for chemically re1eased sites as 
compared to approximately 10 cords/acre on sites with no 
silviculture are reported in other studies. More detailed data on 
these studies canoe found in Appendix E. 

Figure 7 presents a summary of the reported forestry 
herbicide use Ior the Jears 1987-1989. As can be seen, the 
principle herbicides use in the forestry sector are Roundup and 
Garlon. As reported to the state, Roundup accountea for 
approximately 75% of the acres treated during that period and 
approximately 70% of the total LBS ai applied. 
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. FIGURE 6 
ESTIMATED FORESTRY ACREAGE TREATED WITH HERBICIDES; 1976-1989 
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FIGURE 7 
Reported Forestry Herbicide Use; 1987, 1988 and 1989 
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Herbicide Acres lbs ai 
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Figure 8 · presents a summary of a recently completed 
Timberland Survey, showing total herbicide use by the major 
industrial forestry landowners responding to the survey. Those 
results also show Roundup and Garlon as the principle herbicides 
in use in the forestry sector. 

Most forestry applications of herbicides are aerial 
applications, using helicopters flying at low altitude under 
acceptable wind and weather conditions. In sensitive areas, other 
metfi.ods of application are sometimes used, including 
skidder-mounted sprays or hand-held spray units. Tyfically, 
pesticide free "buffer zones" are established by industria forest 
land owners to protect sensitive environmental areas. Although 
these "buffer zones" vary, depending on the landowner and the 
area under protection, the typical range is from 100-250 feet of 
buffer around sensitive areas, particularly around water bodies. 
The Board of Pesticides Controf has adopted rules prohibiting the 
application of pesticides directly on "sensitive areas", however, 
tfi.ose rules require no buffer zones. As defined by the Board's 
rules, sensitive areas include public wells, drinking water supplies 
and water bodies such as streams, brooks, rivers, ponds, lakes, 
estuaries and marine waters.l6 

Agriculture 

Agriculture is the largest single user of herbicides in Maine, 
accounting for approximately 60% of the total acres treated with 
herbicides and aRproximately 55% of the total pounds of active 
ingredient used. Figure 9 summarizes agricultural pesticide use 
as reported by commercial applicators for the years 1987-1989. 
The fungicides Maneb and Mancozeb are the dominant pesticides 
used in the agricultural sector. As presented in Figure 9, Velpar 
and Diquat are significant among the herbicides used, although 
comparable data on other agricultural herbicides such as Atrazine, 
Metribuzin and Linuron was not available to the Commission. 
Figure 10 summarizes the agricultural acres treated with 
pesticides by commodity type. 

As can be seen, the U.S. Census reports that approximately 
138,000 acres were treated with herbicides in the agricultural 
sector in 1987. According to census data, potatoes represent the 
single largest herbicide user, accounting for 60-70% of 

1
tpe total 

acreage treated in the agricultural sector in that year. Dai~ 
farms and fruits and nuts (primarily apples and blueberries) e~gl 
accounted for 10-12% of tf1e acreage treated with herbicides. 
Grains, vegetables, horticultural specialties, general crop and 
livestock farms, poultry and eggs, oeef cattle and other livestock 
account for the remaining 6-8% of the herbicide treated 
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Figure 8. 

Summary of 1990 Herbicide Timberland Survey Data 
(Totals for 1985-1991) 

Herbicide 

Roundup 
Roundup Mixtures 
Garlon/Garlon Mixtures 
VelparNelpar Mixtures 

Banvel Mixtures 

(1) 

(2) 

(3) 

(4) 

Arsenal/ Arsenal Mixtures (5) 
Others (6) 
Total 

I 

Notes: 

Acres 

347,195 629,529 

(1). Includes Roundup mixtures with Escort;, Garlon JA; 
Garlon 4; Garlon; 2,4-D; Princep and Oust. 

(2). Includes Garlon JA, Garlon 4, Garlon 4 with Roundup 
and Roundup or Garlon JA/4. 

(3). Includes Velpar L, Velpar with Garlon 4, Velpar L 
with Garlon JA, and Velpar L with 2,4-D. 

(4). Includes Banvel with Ban vel 720 and Ban vel with Garlon 4. 
(5). Includes Arsenal and Arsenal AC. 
(6). Includes Rodeo and Monsanto mixtures. 

Source: Balogh (1990): 98. 
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FIGURE 9 
Reported Agricultural Pesticide Use; 1987, 1988 and 1989 
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FIGURE 10 

1987 Agricultural Chemical Us~ by Farm Type 

Farm Type 
Dairy 

Potatoes 

Fruits & Nuts 

Other (1) ------
Total 

Acres Treated 

Fertilizers Insecticides 

246,899 209,899 

1987 Maine Agricultural Chemical Use 
160 

HID 

HO 

1JO 

120 

~ 
~~ 
~ 

110 

100 

i go 

~ BO 
.E 70 t 

60 

:10 

-4-0 

~~ m 

~ 
JO 

20 

10 

0 

~ ~ ~ ~ :62 ~ ~ 
~ 

~ 
~ 0®!1 ~ ~ 
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Herbicides 

191,262 
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Source: 1987 Census of Maine Agriculture, U.S. Dept. of Commerc 

Notes: (1). Includes Grains, Vegei.Bbles, Horticultural Specialties, 

General Crop and Livestock Farms, Poultry and Eggs, Beef 

cattle and other Livestock. 
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agricultural acreage in the state. More acres were reported treated 
with fertilizers and insecticides than with herbicides in 1987. 
Roughly 250,000 acres were reportedly treated with fertilizers and 
210,000 acres treated with insecticides. 

Estimates by the Department of Agriculture, Food and Rural 
Resources of total agricultural acres treated with pesticides differ 
from the estimates provided by the census. According to the 
DAFRR estimates, roughly 200,000 agricultural acres were treated 
with herbicides. The discrepancy between the Census data and 
the DAFRR estimates is unexplained, however, the two estimates 
could best be interpreted as "low-end" and "high-end" estimates of 
actual treated a~ricultural acreage. Estimates of Agricultural 
acreage treated with herbicides are presented below. 

Right-of-Way herbicide use 

Rights of way treated with herbicides primarily consist of 
roadways managed bY. the Maine Department of Transportation 
and the Maine Turnpike Authority, electric power lines managed 
by the state's electric utilities, and railroads. Figure 11 
summarizes the reported acres of right of way treated and the 
amounts of the various herbicide used for the years 1987-1989. 
Although these data were originally complied from commercial 
applicator reports filed with the Board of Pesticides Control, they 
probably are underestimates of total use, since c9Wpliance with 
reporting requirements appears not to be complete. 

As the state's largest electric utility, Central Maine Power 
Company is responsible for the majority of the power line right of 
way treatments in Maine. C:I\1P has over 11,000 square miles of 
service territory, approximately 485,000 customers and 32,cpJl 
acres of right of way along 2,200 miles of transmission lines. 
Prior to the 1950's, CMP managed its right of way through manual 
cutting of shrubs and brushes. Since then, however, the utility has 
become more reliant upon chemical control of right of way brush; 
primarily using a 3-4% mixture of Garlon applied with hand 
pressurized back pack Sf>ray tanks as a foliar spray on a three to 
four year cycle to control small trees capable of growing into the 
conductors. Larger trees, over 8 to 10 feet tall, are mechanically 
cut. The stumps of those species capable of resprouting are 
treated with an herbicide. 

The Department of Transportation uses herbicides to manage 
roadside vegetation on approximately 17,000 miles of roadside per 
year. Currently, the MDOT primarily uses a 0.5% mixture of 
Garlon and Banvel applied annually by directed spraying from 
truc~1 to target trees, although some broadcast spraying occurs as 
well. Chemicals other than Garlon and Banvel are sometimes 
used in selected circumstances, such as the use of Krenite along 
roads in more populated areas. The use of Krenite reduces the 
visible browning of the vegetation produced by Banvel, Garlon or 
Glyphosate. 
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FIGURE 11 
Reported Right of Way Herbicide Use; 1987, 1988 and 1989 
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Commercial timberland owners also participate in right of 
way spray treatments along ffcess roads, although volume use 
appears to be relatively small. 

Lawn care and residential use 

Although some information about commercial lawn care use 
of herbicides is available from commercial applicator reports filed 
with the Board of Pesticides Control, almost no information is 
available for residential use. As discussed earlier, current 
reporting requirements exemiJt general use pesticide dealers from 
reporting sales of the small quantity general use pesticide 
purchases most likely made by the individual homeowner. 

Professional lawn care companies, however, are required to 
report herbicide use for lawn care. Figure 12 summarizes the 
acres treated by commercial lawn care applicators during 
1987-1989 as well as summarizing the herbicides most commonly 
used in the lawn care sector. Although this lawn care data 
includes pesticide use for golf course maintenance, it does not 
include pesticides used in homeowner lawn care. 

Although pesticide use in the Lawn Care sector appears to be 
smaller than the other sectors reviewed by the Commission, 
concerns about pesticide use in that sector arise because of 
apparent significant increases in the amounts used and the 
proximity of use in that sector to human f'Opulations. Similar 
concerns are reflected on the national level by the U.S. General 
Accounting Office (GAO) in its review of EPA progress in 
assessing fiealth risks associated with lawn care pesticide use. In 
that report, the GAO found that the health risl<s of lawn care 
pesticides have not been fully reassessed by the EPA and that 
enforcement actions are not being taken on violations of pesticide 
safety advertising claims. Figure 13 lists the federal 
re-registration status of the 34 major lawn care pesticides used in 
the United States, and Figure 14lists the status of the 6 lawn care 
pesticides which have alSo undergone special review by the EPA 
because of concerns about their clironic health and environmental 
effects. 

C. Environmental Impacts of Herbicide Use 

1. Surface and ground waters 

One of the greatest threats posed by the use of pesticides is 
the potential for the contamination of our surface and ground 
water resources. Ground water contamination is a particularly 
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FIGURE 12 
Reported Lawn Care Pesticide Use; 1987, 1988 and 1989 
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FIGURE 13 

EPA's List of 34 Major Lawn Care Pesticides 
and Their Re-Registration Status. 

Interim 
Registration 
Standard as of 
December 24, 

Pesticide Type 1988 

2,4·0 (2,4-dichlorophenoxyacetic acid) Herbicide YES 

Acephate Insecticide YES 

Atrazine Herbicide YES 

Balan Herbicide NO 

Bayle ton Fungicide NO 

Bendiocarb Insecticide YES 

Benomyl Fungicide YES 

Betasan Herbicide NO 

Carbaryl Insecticide YES 

Chlorothalonil Fungicide YES 

Chlorpyrifos Insecticide YES 

DDVP (dichlorvos) Insecticide YES 

DSMA (disodium methanearsonate) Herbicide NO 

Dacthal Herbicide YES 

Diazinon Insecticide YES 

Dicamba Herbicide YES 

Diphenamid Fungicide YES 

Endothall Herbicide NO 

Glyphosate Herbicide YES 

lsoxaben Herb.icide 

MCPA (2-methyl-4-chlorophenoxyacetic acid) Herbicide YES 

MCPP (potassium salt) Herbicide YES 

MSMA (monosodium methanearsonate) Herbicide NO 

Malathion Insecticide YES 

Maneb Fungicide YES 

Methoxychlor Insecticide YES 

Oftanol Insecticide NO 

PCNB (pentachloronitrobenzene) Fungicide YES 

Pronamide Herbicide YES 

Siduron Herbicide NO 

Sulfur Fungicide YES 

Trichlorfon Insecticide YES 

Triumph Insecticide 

Ziram Fungicide NO 

•Pesticide was registered alter November 1, 1984; therefore, reregistration is not required. 

Source: GAO analysis of EPA data. 
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FIGURE 14 

Status of Lawn Care Pesticides 
in Special Review as of December 1989. 

Pesticide 

2,4·0 

oovp (dichlorvos) 

Maneb (EBDC) 

Benomyl 

Prona(Tlide 

Diazinon 

Chronic health and 
environmental concerns 

Carcinogenicity 

Oncogenicity 

Oncogenicity 
Teratogenicity 

Mutagenicity 
Teratogenicity 
Reproductive effects 
Wildlife hazard 

Oncogenicity 

Avian Hazard 

Special Review status 

Preliminary notificationa 

Special Review in processb 

Special Review in processc 

Special Review completedd 

Special Review completede 

Special Review completed' 

"EPA's concerns have not been fully resolved. A decision whether to place 2,4·0 in Special Review 
because of possible cancer risks will not be made until late summer 1990 upon completion and review 
of two epidemiological studies. 

bEPA will reassess carcinogenic potential when additional oncogenicity data are received. 

cEPA announced a preliminary determination to cancel most of the food crop uses of mane b. 

dEPA requires use of cloth or commercially available disposable dust masks by mixers/loaders of beno· 
myl intended lor aerial application and requires field monitoring studies to identify residues that may 
enter aquatic sites afler use on rice. 

eEPA cancelled some product registrations, modified labeling, and revised the residue tolerance lor 
application on lettuce. 

1EPA cancelled sod farm and golf course uses. An appeals court suspended EPA's decision. EPA is 
reviewing its cancellation decision and the court's reasoning lor its suspension of EPA's decision. 

Source: GAO analysis or EPA data. 
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serious threat since solving a ground water contamination 
problem after it is found is nearly impossible. Approximately one 
half of Maine's population relies on ground water for their 
drinking water and nearly 90% of all rural residents obtain their 
drinking water from wells or springs. There is little doubt that the 
potential for contamination is real and that the concern over our 
water resources is high. 

In 1985, the Legislature amended Maine's Ground Water 
Protection Act to state that ground water resources of the state 
"may be threatened by certain agricultural chemicals and 
practices, but that the nature and extent of this impact is largely 
unknown. Failure to evaluate this potential problem is likely to 
result in costly contamination of some ground water

2
:fupplies 

leading to increased risks to the puolic health". Since 
enactment of that amendment, ground water contamination has 
been documented in several states, including Maine. Although 
technological improvements in samrle analysts allow us to detect 
smaller and smaller quantities o contaminants, and various 
surveys completed to date have documented ground water 
contamination in some areas, the full nature and extent of the 
ground water contamination problem remains largely unknown. 

Several studies of Maine's ground water have been 
conducted since 1980. A 1984 EPA study of ground water found 
contamination from agricultural pesticides in 23 states, including 
positive results for aldicarb contamination of Maine ground 
water. Aldicarb contamination was also reported oy the 
Rhone-Poulenc Ag Company, formerly Union Carbide, in its 
study of 304 well sites located adjacent to areas where aldicarb 
was being used. 24 More recently, the Maine Geological Survey 
completed a 3 year pilot study of ground water contamination in 
Maine and reported positive indications for pesticide 
contamination in 26 of the 229 wells sampled. Only one sample 
showed pesticide contamination levels which exceeded EPA 
established health standards. In that study, the Geological Survey 
drew several significant conclusions about ground water 
contamination in Maine.25 First, the study concludes that 
although pesticide residues are present in ground water in Maine, 
detectable concentrations were low in the wells sampled. A 
finding of relatively low levels of ground water contamination is 
significant, since it suggests that programs focused on prevention 
of ground water contamination may yield substantial future 
benefits by avoiding more severe problems. Other states have 
more severe problems now. Iowa, for example, reported in its 
first comprehensive state-wide rural ground water survey that 
13.6% of that state's private drinking water wells were 
contaminated with one or more pesticides, and that contamination 
in 1.2% of the wells exceeded health advisory levels. Second, the 
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study concluded that predictions about ground water 
vulnerability drawn from other states may not be valid for Maine. 
Studies in Wisconsin, California and Massachusetts, for example, 
indicate that sand and gravel aq_uifers are more susceptible to 
contamination. The Maine data mdicate that bedrock wells in 
Maine may be more at risk. Third, the Maine study suggested 
that pesticides applied to potatoes may pose the greatest tliieat to 
ground water contamination. As a commodi~, potatoes account 
for approximately 60% of all agricultural pesticide use in Maine. 
Although Maine is third in the nation in potato production, 
behind Idaho and Washington, Aroostook County; is the single 
largest potato producing county in the nation.26 Pesticides 
detected in potato areas include methamidophos, metribuzin, 
dinoseb, endosulfan, dicamba, chlorothalonil and picloram. The 
potential for ground water contamination in potato areas arise 
from the size of the crop raised in Maine and the amounts and 
variety of pesticides used in potato production. Most of the 
potato acreage in Maine is also located above limestone bedrock 
aquifers. 

Figure 15 presents a summary of the findings from the 1989 
ground water study conducted by the Maine Geological Survey, 
and Figure 16 presents the summary of the pesticides detected m 
that study. 

In response to growing concerns about ground water 
contamination, the Board of Pesticides Control is developing a 
plan for protecting ground water from pesticide contamination. 
Using pfanning funds provided by tile EPA, the Board of 
Pesticides Control and other agencies (including the Department 
of Environmental Protection, fhe Maine Geological Survey, the 
Department of Agriculture, Food and Rural Resources, and the 
Department of Human Services) are/reJ?.aring a plan which will 
identify risks to ground water an will recommend ways to 
educate pesticide users on how to protect ground water 
resources. A well monitoring program is expected to be part of 
the overall effort, and the Board expects to use its authority to 
reclassify or add restric:tions to pesticides identified as posing 
threats to ground water, particularly pesticides with unacceptably 
high potential for leaching into ground water systems. The "Board 
expects the plan to receive public comment in 1991 and 
anticipates program implementation by 1992. The incentive for 
developing this program has come from the EPA, which has 
provided funding for states to develop plans tailored to suit local 
pesticide use patterns and ground water problems. 

Surface waters may become contaminated either directly, by 
inadvertent ap~lication of pesticides to the surface of the water, or 
indirectly, by either the transport of the pesticide through the soils 
to a water body or by aerial drift of the pesticide 
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FIGURE 15 

Summary of Pesticide Ground Water Survey. 

Well Type No. Residues Detected 

Crop Type S&G Till Bedrock Tot.al 
Blueberries 11 0 0 11 
Orchard 0 3 3 6 
Forage/Market Garden 9 0 1 10 
Pot.ato 27 10 31 68 

Total 47 13 35 95 

Note: ~This dinoseb detection was the only finding which exceeded 

established health st..111d.1rds. 
!~ 

!t· 

Report Findings: (1). Thirteen percent of all s:~mples showed positiYe results for conwrnin:~tion. 

(2). Twenty six samples had concentrations exceeding trace amounts. 

(3). Only one s:~mple h:~d pesticide concentra~ons exceeding he:~lth stnndards. 

(4). Although pesticide residues :~represent 'in groundwater in some areas of 

Maine, delectable conceJJf.r:JI.ions nrc low. 

(5). Study suggests lh:~t chemicals applied lo Pol:J.locs pose gre:~lest threat 

to groundwater conwmin:~tion in Maine. 

(6).' Conclusi'ons about groundwater yufner:~bility drawn form other stales 

Trace and Significant Residues 

Found in Survey 

Alachlor, hexui.IJone, chlorothalorul 

Arsenic 
At.razine (t.race), Alachlor 

(Tr:~ce) methamidophos, metribuzi.IJ, diaoseb, 

endosulfan, dic:~mba, and chlorothalorul 

(Sig) methimidophos, diaoseb~, picloram 

mclhimidophos and metribuzin 

may not be Y:Jlid for Maine. Wisconsin, California. and Mass:~clwsetts indica. led s:~nd & gr:~Yel most 
susceptable to cont-1mi'nnlion; Moine data shows bedrock wells may be more at risk. 
(7). Additional research is required. Basic dnt.1 must be deyefoped lo mnke 

sound m.1nagement decisions. 

Source: Anderson, Walter A.: Pesticides in Ground Water; Final Report; Maine Geological 

Survey, Department of Conservation (1989). 
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Pesticides Detected in Ground Water 
.. -· ··-·--··-

Pesticide Number Number Number Number Maximum of Wells of Wells ·i? of Samples of Samples Cone-Sampled With_ Analyzed With entration Detecta"'ble Detectable Found Pesticide Pesticide (ug/1) 
''!'; 

Levels* Levels* 
Alachlor 95 1 203 1 trace Aldicarb 9 0 9 0 nd Arsenic · 39. 1 50 1 37 Atrazine 95 1 203 1 trace Azihphos 1 methyl 95 0 203 0 nd Butylate 95 0 203 0 nd Captan 95 0 203 0 nd Carbaryl 95 0 203 0 nd Carbofuran 95 0 203 0 · nd Chlorothalonil 95 1 203 1 trace Chlorpyrifos 95 0 203 0 nd Copper 8 0 12 0 nd Cyanazine 95 0 203 0 nd 2,4-D 74 0 149 0 nd ~,4,5-T 74 0 149 0 nd 2,4,5-TP 74 0 149 0 nd Diazinon 95 0 203 0 nd Dicamba 74 2 149 2 trace Difoli tan 95 0 203 0 nd Disulfoton 95 0 203 0 nd Dinoseb 74 8 149 9 2.3 Endosulfan 95' 2 203 2 trace Endrin 95 0 203 0 nd Eptam 95 0 203 0 nd Hexazinone 95 2 203 2 trace Imidan 95 0 203 0 nd Lindane 95 0 203 0 nd Linuron 95 0 .203 0 nd l1alathion 95 0 203 0 nd Methornyl 7 0 7 0 nd Methoxychlor 95 0 203 0 nd Methyl Parathion 95 0 203 0 nd Metribuzin 95 4 203 6 0.49 Methamidophos 46 10 72 10 10.5 PCNB 95 0 203 0 nd Piclorarn 74 1 149 1 1.4 Simazirie 95 0 203 0 nd Triclopyr 74 0. 149 0 nd Trifluralin 95 0 203 0 nd 

* Includes all wells/samples where pesticides were determined to be present, even 
if the concentrations were below statistically sound levels 

of detection. 
nd = not detected 

Office of Policy and Legal Analysis Drafl 
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from the intended target site. Pesticide aJ?plications directl_X to 
the surface waters of the State are rrohibited by Title 38 §171, 
unless a waste discharge permit IS fiW obtained from the 
Department of Environmental Protection. Pesticide drift from 
target areas onto off-target areas of environmental sensitivity, 
including water bodies such as streams, ponds, lakes and coastal 
and freshwater wetlands, are regulated oy rules adopted by the 
Board of Pesticides Control. The potential for surface water 
contamination from the movement of pesticides through the soils, 
however, has not been extensively studied and is poorly 
understood. 

3. Habitat Impacts 

The Commission recognizes that there are many information 
sources regarding environmental impacts of herbicide 
apf>lications. It was beyond the scope of the Commission to 
unaertake a comprehensive review of environmental impacts of 
herbicides. For a more extensive consideration of these Im acts, 
the reader is referred to available industry reports; The Her icide 
Handbook. ublished by the Weed Science Society of America; 
Manual of cute Toxicit : In er retati n and Data Base for 410 
Chemicals: 66 S~ecies o Freshwater Animals published by the 
U.S. Fish and WI dlife Service and; The Use and Potential IKtacts 
of Forestry Herbicides in Maine, a report submitted to the aine 
Department of Conservation. 

Literature available to the Commission for review regarding 
habitat impacts of herbicide use S}Jan the broad categories of 
mammalian vertebrate, birds and aquatic vertebrate and 
invertebrate impacts. Generally, the preponderance of the 
research relates to glyphosate impacts on small mammals and 
aquatic invertebrates. Although not absent from the literature, 
less research appears on impacts on large mammals, such as 
browsing habitat impacts on deer and moose, and aquatic 
vertebrates. All of tfie research reviewed is both species and 
chemical specific, and generally assesses acute exposures risks 
and short term habitat impacts. The absence of chronic and long 
term impact studies may oe attributable to the complexity of such 
studies, the length of time necessary for such analysis and the cost. 

With respect to mammalian vertebrates, studies done in 
Maine show that the abundance of small mammals, such as 
shrews and voles, are often significantly reduced over the study 
period in treated clearcuts relative to untreated clearcuts. The 
reduction in numbers of these species is related to migration away 
from the site due to reductions in ground cover and food. Other 
species of small mammal, such as deer mice, tend to show little 
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response. Areas missed by herbicide treatments ("vegetative 
skips") maintained the vegetative diversity necessary to support 
sucb species and typically showed a maintenance, or even an 
increase in, small mammal diversity. 

Forestry applications of herbicides occur in late summer or 
early fall and effect the availability of browse. Potential impacts 
on browse availability prior to winter has raised some concern 
about deer survivaf, particularly in large treatment areas. 
Although much of the research on deer and moose browse 
impacts comes from the Northwest, studies in Maine indicate that 
glyphosate treatments appear not to negatively effect deer, and 
su~gest that optimization of browse production may occur when 
adJacent block treatments are staggered over time. Studies of 
browse availability by the Cooperative Forestry Research Unit 
conclude that all potential browse species were more abundant on 
chemically released clearcut sites than on clearcut sites which 
received no herbicide treatment. Studies in other states also 
suggest that chemical release increases the total availability of 
browse for at least some period of time, usually 2-7 years, after 
treatment. Presently, the Cooperative Forestry Research Unit 
(CFRU) is planning to undertake a Ion~ term study of glyphosate 
related deer and moose habitat impacts m Maine. 

Concerns about research on browse availability conducted to 
date relate to the lack of research comparing clearcut and 
chemically released sites to areas under other management 
practices, such as shelterwood harvesting. The bulk of the 
research available for review by the Commission focused on 
comparin~ browse availability between treated and untreated 
clearcut sites. 

Habitat impacts on birds has not been extensively studied in 
Maine. In general, birds are more res.ronsive to habitat changes 
than smalr mammals, and the reviews indicate that some 
populations of birds tend to decline in treated areas, particularly 
Insectivorous species, due to the decline in food sources. 

There are relatively few published studies on the impacts of 
herbicides in the aquatic enVIronment (Balogh et al. 1990; Tooby 
1985). The focus of most of the studies available is the acute 
toxicity of herbicides to aquatic organisms. Published research on 
the potential effects at the population or community level is 
minimal (Hildebrand et al. 1982). In addition, most of the 
information available is concerned with the herbicide, 
glyphosate. As with studies of mammalian habitat impacts, 
fiterature pertaining to the potential aquatic impacts and fate of 
other commonly used herbicides in Mame, such as triclopyr and 
picloram, is linuted (Servizi et al. 1987). 
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Because glyphosate is adsorbed to soil particles and does not 
appear to leach into waterways, studies inaicate that entry into 
aquatic environments is unlikely or insignificant (Bronstaa and 
Friestad 1985; Roy et al. 1989; Feng et al. 1990). Glyphosate 
residues degrade fairly rapidly in soil, although the process is 
dependent on the microbiolog1cal activity of the soil. In warm, 
moist soils low in pH and high in organic matter, degradation is 
most rapid (see Tooby 1985, references therein). Maine's forest 
soils, although moist and high in organic matter, are typically cool 
and shallow. 

If glyphosate is used as an aquatic herbicide, or if 
overspraying of aquatic environments occur, residues do enter 
water. If glyphosate enters the aquatic environment through 
erosion or runoff attached to soil particles, it will probably 
degrade at the rate dictated by the microbiological activity of that 
environment (see Tooby 1985, references therein). If glyphosate 
enters the aquatic environment directly, it would be adsorbed by 
the benthic sediments and would breakdown according to the 
microbiological activity of that environment (Bronstad and 
Friestad 1985). Studies indicate that the low magnitude and 
transient nature of glyphosate in aquatic environments results in 
no significant impact to aquatic organisms (Feng et al. 1990; 
Thompson et al. in press). ~fforts to mitigate against inadvertent 
introduction of herbicides into the aquatic environment and to 
protect potable water supplies, fisheries, riparian areas, and other 
critical wildlife habitat, typically include the establishment of 
pesticide free zones and s1te spe~yic and flexible buffer zones 
around such areas (Reynolds 1989). 

Reviews of toxicity tests for herbicides indicate that 
glY.P,hosate, triclopyr, and picloram are relatively nontoxic and 
unhkely to si~nificantly affect aguatic organisms at recommended 
rates of application (see Balogfi et al. 1990, references therein). 
However, some formulations of these herbicides may be more 
toxic to aquatic organisms than to non-aquatic organisms. The 
technical chemical herbicides may differ from commercial 
formulations in their impacts to aquatic organisms (Balogh et al. 
1990). Formulations of herbicides with active ingredients and 
chemical agents such as surfactants may have increased toxicity in 
the aquatic environment. For example, "Roundup" (glyphosate 
formulated with a surfactant) is more toxic to aquatic 
invertebrates than its parent compound (Folmar et al. 1979) . The 
triclopyr formulation, butoxyethyl ester, is more toxic to salmon, 
Daphnia, and trout than its parent compound (Balogh et al. 1990). 
The reviews do point out that these effects are only seen at 
concentration levels higher than what would be found in the 
aquatic environment after application at recommended levels. 
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The toxicity of Roundup to aquatic species is dependent on 
water temperature and pH (Servizi et al. 1987). Toxicity of 
Roundup to fish increases as water temperature and rH increase 
(Folmar et al. 1979). Acute toxicity studies (96-hour have been 
reported for rainbow trout, coho salmon, sockeye salmon, channel 
catfish, bluegill, fathead minnows, and several species of aguatic 
invertebrates including, daphnids, scuds, ana insect larvae 
(Folmar et al. 1979). Sublethal toxicity tests (10-day) have been 
reported for coho salmon (Hildebrand et al. 1982; Mitchell et al. 
1987; Servizi et al. 1987). Certain fish life-stages may also be more 
sensitive than others. Y oun~-of-the-year fish may be more 
sensitive to Roundup, especially at times of higher water 
temperatures and decreased oxygen levels (Mitchell et al. 1987). 
Because of this, field applications of glyphosate are not 
recommended during warm summer months of low water levels 
and increased temperatures (Folmar et al. 1979). 

The results of these published studies indicate that 
glyphosate, when applied at recommended levels, is unlikely to 
adversely impact aquatic organisms (Folmar et al. 1979; 
Hildebrand et al. 1982). Folmar et al. (1979) suggested that 
glyphosate applications may be harmful to aquatic organisms if 
water temperatures are elevated, pH exceeds 7.5, or if it is 
reapplied within seven days. There has been limited published 
research on the bioaccumulation of glyphosate in aquatic 
organisms (Tooby 1985). Tooby (1985), in a review of glyphosate, 
reports that despite minimal published research glyphosate is 
considered to have low potential for bioaccumulation because of 
rapid degradation in aquatic environments. 

4. Herbicides and public health 

Health risks which may result from exposure to a given 
pesticide are estimated by a process known as "risk assessment". 
In this process, the toxicology data base for a particular pesticide 
is established and a toxicity Jactor determined. The health risk for 
given exposure conditions is determined by multiplying the 
toxicity factor by the appropriate exposure factor. 

Uncertainties in evaluating the toxicity of pesticides and the 
potential for exrosure make risk assessment an inexact science. 
Exposure conditions can vary from the conditions assumed in any 
risk assessment analysis and extrapolations of toxicity from 
laboratory animals to humans is problematic. The principle 
means used to assess the public health risks presented by 
exposure to various pesticides are the "good laboratory practices" 
established by the Environmental Protection Agency. Afthough it 
was beyond the scope of this Commission to comprehensively 
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review the toxicological studies and risk assessments which have 
been conducted, it was clear that those assessments, and the entire 
risk assessment process, is facing substantial criticism from many 
sectors. The EPA has been criticized for being too slow in its 
pesticide review process, and the process has been criticized by 
many who feel tli.at it is too dependent on industry funding and 
industry supplied data. Because of the substantial costs and the 
time involved in completing comprehensive assessments of 
human health risks posed by pesticides, states have not had the 
resources necessary to implement their own programs. Most 
states are forced to rely almost exclusively on tne results of EPA 
assessments when making state pesticide registration decisions. 
Several states, including Maine, nave moved towards improving 
their ability to review the EPA risk assessments and perform 
exposure assessments more reflective of local conditions by 
employing pesticide toxicologists. 

Uncertainty about the safety of pesticides exists in part 
because the EPA does not have data which meets the most current 
scientific standards for most of the active ingredients being used. 
Although the "re-registration" process authorized by amendments 
to FIFRA in 1988 require that the EPA complete reassessments of 
hundreds of active ingredients within a specific time period, early 
reviews of their progress have been critical. Until the EPA 
completes its reassessments using the most current scientific 
review standards, the actual risks posed by the continued use of 
previously registered chemicals cannot be fully known. 

Determining pesticide risks 

As noted earlier, the Environmental Protection Agency is the 
principle federal agency responsible for assessing pesticide risks. 
All pesticides which are sofd, distributed or used in the United 
States must first be re~istered by the EPA. Registration of a 
pesticide by the EPA is mtended to ensure that the pesticide will 
perform its intended function without causing unreasonable 
adverse effects on the environment. To make that determination, 
the EPA requires pesticide producers to supply health and 
environmental impact data for each active ingreaient, including 
data on toxicity to mammalian organs, developmental and 
reproductive effects, and carcinogenic effects followmg acute and 
chronic exposures. Data is also provided on potential skin and 
eye irritation, hazards to non-target organisms, potential for acute 
poisoning, tumor formations, birth defects, reproductive effects, 
environmental interactions and the quantity and nature of 
residues likely to occur in food or feed crops. To produce this 
data, each pesticide active ingredient must undergo acute and 
chronic toxicity tests and assessments of the probability 
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and extent of exposure to the pesticide by non-target organisms 
using the "good faboratory practices" standards established by the 
EPA. Toxicity testing resufts in a series of dose response curves 
for each of the toxic effects of the chemical. For eacfi effect, other 
than tumor formation, there is a threshold below which the effect 
is not observed. That threshold is the "No Observable Effects 
Level" (NOEL) for the substance. The lowest NOEL, when 
adjusted by a safety factor to account for biological differences 
between test animals and humans and variations within 
populations, results in a reference dose, or "Acceptable Daily 
Intake", for humans. Exposure assessments require analysis of the 
pesticides environmental fate, potential for off-target drift, 
rersistence, chemical changes in fhe environment, movement in 
the soil and an estimation of the frequency and magnitude of 
exposure. 

From these toxicity and exposure assessments, the EPA 
determines the environmental and public health risks associated 
with each particular active ingredient. Depending UJ?On the 
results of the pesticide risk assessment, the EPA may re~1ster the 
chemical as either a general-use, limited -use or restncted use 
pesticide (sometimes with specific label restrictions) or may 
aecline to register the chemica[ 

Risk assessments in Maine 

Maine has taken steps to augment the EPA registration 
process by reviewin~ the environmental and public health risks of 
pesticides, beginmng with the most commonly used 
fungicides and herbicides. In the early and mid-1980's, the 
Board's Medical Advisory Committee (MAC) instituted a 
pesticide review :rrocess which classified pesticide risks based 
primarily upon a literature review. Pesticides with relative!~ little 
research were classified as having the highest risk potential, and 
recommendations were made to the Board that those active 
ingredients be looked at more closely. In 1987, the Board reported 
that such risk reviews had been undertaken on 20 pesticide active 
ingredients, 9 of which were reported as complete. 

More recently, however, the Board and the MAC have begun 
developing a more thorough risk assessment process and have 
made the decision not to continue the use of the earlier 
procedures. Risk assessment procedures are now being used 
which review the risks of pesticides using a hazard assessment 
(review of the chemicals toxicity) and an assessment of exposure 
potential based on Maine exposure conditions. Results of hazard 
and (Maine-specific) exposure assessments, when taken together, 
are intended to proviae a more comprehensive and accurate 
assessment of risk to the people of Maine. 
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The status of public health and environmental hazard and 
exposure assessments undertaken by t~9 Board of Pesticides 
Control since 1987 are listed below. Where particular 
assessments have been completed, the date of completion is 
indicated in the table. 

Pesticide Hazard and Exposure Assessments 
undertaken by the BPC since 1987. 

Active 
Ingredient 

Hazard 
Assessment 

•Herbicide Environmental Assessments 

Glyphosate 
Tndopyr 

on-going 
on-going 

•Fungicide Health Assessments 

Metalaxyl 
Chlorothalonil 
Anilazine 
Ethylene thiourea 

done (3/90) 
on-going 
on-going 
done (11/88) 

( 1) Need depends on results of hazard assessment. 

Exposure 
Assessment 

(1) 
(1) 

(2) 
not started 
(1) 
done (11 I 88) 

(2) The board has determined that an exposure assessment is unnecessary at this time. 

D. Alternatives to Herbicide Use 

Testimony received by the Commission on alternatives to 
herbicide use included some discussion of partial cutting practices for 
forest management, "Integrated Pest Management" (IPM) and "Best 
Management Practices" (BMP) in agriculture, and physical or 
mechanical, rather than chemical, brusfi control along rights-of-way. 
An exhaustive review of alternatives was not uncfertaken by the 
Commission, nor was an ·in-depth analysis of the economics of 
alternatives possible. It was clear to the Commission, however, that 
techniques which minimized or eliminated the use of herbicides, or 
pesticides in general, were being incorporated into forestry, 
agricultural and right-of-way management practices when those 
techniques had been proven more effective than chemical methods at 
either lowering production costs, increasing [ields, or both. The 
substantial ancf continuing growth in the use o , and dependency on, 
chemically synthesized fungicides, insecticides and herbicides in these 
sectors over the past 45 years occurred because of the immediate 
economic benefits derived from their use. Testimony received by the 
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Commission from. pesticide users suggest that the economic benefits 
(increased yields, lower production costs, greater competitiveness) and social 
benefits (lower priced goods, greater selection, higher quality products, and 
jobs) of continued pesticide use remain suostantial. Opponents of 
pesticide use, however, suggest that such analyses of benefits are 
short-sighted because they do not include the potential long-term 
"external" costs from public health risks, habitat degradation or 
ground water contamination. A more comprehensive accounting of 
the costs and risks of pesticide use, opponents argue, would change 
the balance of the social cost-benefit calculation towards policies 
directed at decreasing pesticide use. 

Agriculture 

Testimony received by the Commission regarding alternative 
agricultural practices ranged beyond herbicide use and included 
options for minimizing or reducing pesticide use in general. These 
options included Integrated Pest Management (IPM) systems, which 
primarily focus upon more efficient use of insecticides and fungicides, 
Best Management Practices (BMP) which include methods for 
reducing or preventing off-site contamination of surface and ground 
waters from chemicals used, erosion and manure, and organic 
agricultural practices which focus on the elimination of syntbetic 
agricultural chemical use. 

IPM is an agricultural management program which relies heavily 
on monitoring potential pest problems and, through a combination of 
forecasting tecliniques, management decisions and biological controls, 
controlling pests at a level which does not cause economic damage to 
the crop. The goal of the Maine IPM program, as operated by the 
Cooperative Extension Service, is to reduce pesticide use to the level 
necessary to produce high quality products and at the same timf 
protecting human healtli. and environmental quality. 
Demonstrations of IPM practices for potato, apple, blueberry, sweet 
corn and broccoli crops in all of sixteen Maine counties have achieved 
documented reductions in l?esticide use. Disease forecasting 
technologies and field monitormg techniques developed for potato 
farms have resulted in sub~iantial reductions in fungicide and 
insecticide use on test farms. In the first year of the apple IPM 
program, insecticide and miticide sprays were reduced by 34%, and 
blueberry maggot fly monitoring acnieved almost 70% reductions in 
insecticide use on test blueberry farms through improved timing of 
applications. An IPM test program undertaken by the Washington 
County Soil and Water Conservation District, which included the 
monitoring of the blueberry fruit fly, eliminated the n32d for 
insecticide spraying on 50% of the blueberry acres under study. 

Best Management Practices (BMP) and Low Input Sustainable 
Agriculture (USA) are two other crof' management programs which, 
in part, focus on minimizing pesticide use. BI\1P programs are 
typically broader in their scope than IPM programs in that 
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B:MP programs also provide conservation alternatives in such areas as 
manure management, fertilizer and pesticide use and sediment 
control. LISA emphasizes self-sufficiency in agricultural inputs, 
including reductions in farm chemical and petroleum use, increasing 
the energy efficiency of the farm operations and the use of 
non-chemical and natural pest and disease management systems. 

Organic agriculture, agriculture without any synthetic chemicals, 
has increased significantly in Maine in recent years. Although still a 
small fraction of the total agricultural sales in the state, sa1es fr'3W 
organic farms is estimated at approximately $2 million in 1989. 
Between 1987 and 1990, the number of certified organic farms 
increased by over 300%; from 21 to approximately 90. During the 
same time period, total acreage under organic production increased by 
more than 150%; from 185 in 1987 to more than 500 in 1990. This trend 
of increasin& market share for organic products is reflective of national 
trends. NatiOnally, retail sales of organic food in 1989 is reported3~t $1.25 billion, up 40% from 1988 and more than 600% since 1980. 
Recent surveys in New Jersey and California suggest that increases in 
organic sales may be attributable to public perceptions that organic 
Eroducts present lower health risks, have higner nutritive values agg. 
that organic agricultural production is better for the environment. 
A national survey has found that 84% of Americans prefer organically 
grown ffl:lits and ve§Gtables, and that 44% said they would pay more 
for orgaruc produce. 

Forestry 

Alternative forestry practices which reduce or eliminate the need 
for herbicide treatments reviewed by the Commission included 
shelterwood and selection harvesting systems. These "partial cutting" 
methods do not rely on clearcutting and therefor substantially reduce 
the need for chemical release of regenerating seedlings characteristic 
of clearcut practices. Proponents of partial cutting systems also 
suggest that these alternatives may reduce long-term needs for 
insecticide applications since they mamtain a forest habitat more likely 
to support avian predators of the spruce budwonn. Although very 
little research was available to the Commission which directly 
compared productivity and yields of clearcutting and partial cutting 
practices, or their applicability to industrial forest management 
practices, neither alternative management Eractice is new or untried in 
Maine. Of the total326,000 acres of forests harvested in Maine in 1989, 
nearly 15% was harvested using shelterwood systems and 19% using 
selection harvesting systems. In fact, partial cut forest management 
systems, which include shelterwood and selection systems as well as 
sm~le species, diameter limit cuts and seed tree cuts, accounted for a 
maJoriry (55%) of the total acres harvested in 1989. Forest herbicide 
use is limited primarily to the 45% of the forest acres harvested using 
clearcutting methods. 
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Both clearcutting and shelterwood systems are even-aged 
management systems, meaning that both result in the establishment of 
a forest with trees of relatively the same age. Selection harvesting, 
however, is an uneven-age silvicultural system. Selection systems refy 
on the harvesting of single trees or small groups of trees by diameter 
group cuts. Research on spruce-fir stands in Maine which compare 
selection harvesting systems, a commercial clearcut and a woodland 
preserve concludes that, except for the most degenerate forest stands, 
selection system silviculture can be put into practice in most spruce-fir 
types. 

Right of Way and Lawn Care 

Alternatives to right-of-way pesticide use reviewed by the 
Commission primarily dealt with human or mechanical brush 
removal. The Maine Department of Transportation and Central Maine 
Power Company both testified to the Commission that each had some 
areas of right-of-way that were currently managed without pesticides. 
Discussion of the efficacy of such alternatives focused mostly on 
economics, although several of the Commission members desired to 
see future discussions of alternatives expanded to include an analysis 
of the environmental and public health risks associated with right of 
way pesticide use. 

The Maine Department of Transportation testified that its current 
right of way spray program costs about $35.00 per mile. Although the 
MOOT has undertal<en some pilot projects designed to test 
alternatives to right of way pesticide use, no analysis of the relative 
costs and benefits of those projects was presented to the Commission. 
Those municipalities which have entered into no-spray agreements 
with the MOOT are using a combination of methods to maintain 
roadside brush control, ranging from hand cutting of brush to 
mechanical removal. From working with those municipalities, the 
MOOT estimates that mowing or bush-hogging to control roadside 
brush is roughly twice as ex~ensive as pesticide use. At least one 
community maintains part of Its municipal road side free from brush 
using vofunteers, wno annually hana-cut vegetation under the 
intermittent supervision of MOOT staff. The MOOT has also 
experimented, several years ago, with substitution planting along 
rights of way. Although recent inspection of these sites suggested 
positive results, the department fias not formally assessed the 
effectivenes.s of those experiments. 

As has been noted earlier in this report, most brush control along 
utility rights of way is accomplished through the use of herbicides. 
Alternatives to transmission line brush control are much the same as 
road side brush control; either hand cutting of brush, mechanical 
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removal or substitution planting. Central Maine Power has testified to 
the Commission that, based on experience in Lebanon, Maine, 
mechanical control of brush appears to be 400%-500% more expensive 
than herbicide use. Central Maine Power Company estimated that its 
cost for herbicide treatments along transmission line ri~hts of way is 
roughly $120 per acre, on a four year cycle. Mechamcal control in 
Lebanon is estimated to be ranging from $225-$275 per acre on a two 
year rotation. In a seven year study of mechanical v. herbicide brush 
control along utility transmission lines, Delmarva Power (an electric 
utility serving parts of Delaware, Maryland and Virginia) reported 
herbicide treatment costs of $90 per acre and mechanical control costs 
of $119 per acre in the seventfi year of the study. • Although the 
average of Delmarva's actual costs over the seven year study period 
were $162 per acre for herbicide control and $143 per acre for 
mechanical control, that utility anticipates that, over time, herbicide 
use alo~ its transmission line ri9hts of way will result in substantial 
savings. Central Maine Power s right of way herbicide use is now 
relatively constant because the species capable of sprouting have been 
controlled by the regular use of herbicioes. The Company believes 
that discontmuing its long term program of selective "herbicide use 
would increase resprouting and significantly increase right of way 
maintenance costs in areas not treated by herbicides. 

Although the Commission received no direct testimony on 
alternatives to lawn care herbicide use, several reports and articles 
reviewed by the members included some discussiOn on lawn care 
alternatives. Most often, these reports recommend education as a tool 
for minimizing the amounts of pesticides used for lawn care, and 
methods such as low input lawn care and careful landscaping as 
alternatives to lawn care pesticide use. The Board of Pesticides 
Control recently reported that a Maine commercial lawn care 
applicator was able to reduce Trimec applications by 77% and 
Dursban applications by 94% using a targeted lawn care treatment 
program rather than a preprogrammed broadcast spray program. 

*It should be noted that differences in the terrain conditions between Maine and the Maryland, Delaware 
and coastal Virginia area may limit the Delmarva study's applicability to Maine utilities. In addition, 
several events that occurred during the study that affected program expenditures (most notably a substantial 
cut in Delmarva's ROW maintenance budget in 1981 and the implementation of different ROW 
maintenance contracting procedures in 1986) were not controlled for by the author. 
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End notes: 

121 U.S.C. §307 et seq. 

27 U.S.C. § 136 et seq. 

37 U.S.C. §136 et seq. 

4congressional Quarterly Almanac, Vol. XLIV, 1988:136. 

57 MRSA §601 et seq. 

622 MRSA §1471-A et seq. 

77 MRSA §607, sub-§6. This section was enacted in 1988, and represented a $10/year increase over the 
previous annual fee of $75. 

81988-1989 Official Publication. Association of American Pesticide Control Official Incorporated: 
162-163. Iowa, at $250, bas the highest annual registration fee. Alaska, Wisconsin and the Virgin Islands 
all have no registration fee. 

9Iowa's Ground water Protection Act (Code of Iowa 1989 455E.1 et seq.) imposes various manufacturer 
and user targeted fee and tax provisions which rumually raise between $11 atld $13 million for pesticide 
related research and demonstration projects (Cline, 1990). At least $7.5 million dollars is dedicated for an 
Integrated Farm Management Program designed to develop the "best appropriate technology for chemical 
use efficiency and reduction" (Iowa Code 1989 455E.11 (7).). Califonua bas imposed a tax on pesticide 
manufacturers of eight mills per dollar of pesticide sales which raises approximately $7 million annually in 
revenues for pesticide research and regulation. Maine has no similar provisions, however, the Commission 
has heard suggestions that a "sliding" registration fee based upon the volume of pesticide sales in Maine 
may be an option. 

10P.L. 1987 c.702. 

11 These include the towns of Solon(1987), Brownfield(1964), Castine(1966), Pleasant Ridge 
Plantation(1975), Casco(1982), Freeport(19867), Sweden(?), and Skowhegan(?). 

1222.MRSA §1471-U, sub-§5. 

13 Although the Board bas made efforts to notify municipalities of these statutory requirements, including 
notification through the Maine Municipal Association, they have found that messages are frequently lost or 
forgotten, and that turnover of officials at the local level makes this reporting requirement difficult to 
implement. 

14conversations with Max McCormack (Coope~tive Forestry Research Unit) and testimony of Peter 
Ludwig, Forestry Manager for Champion International and Chair of the Paper Industry Information 
Office's pesticide subcommittee. 

1
1
5The trend is constant except for 1986, the year of the Boise strike and GNP company curtailment. 
6Cbapter 22, section l.(D)(l); Rules of the Board of Pesticides Control. 

17ln 1987, 839 potato farms on 83,261 acres produced over 2 billion pounds of potatoes. Eighty percent of 
the farms and 90% of the potato acreage is in Aroostook county. (1987 Ag. Census). 

18862 dairy farms on 313,000 acres; 386 apple farms on 7,300 acres; 543 blueberry farms on 23,612 acres. 
(1987 Ag. Census). 

19aine (1990) points out that although 16,815 acres of ROW herbicide treatment was reported to the 
Board in 1988, CMP and the MDOT alone treated a total of 20,000 acres that year. Substantial swings in 
the reported amounts of active ingredient used (57,000 in 1986; 36.000 in 1987 and 97,000 in 1989) also 
suggest a reporting problem. 

2~estimony of Everett Brann, Central Maine Power Company. 
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21Testimony of the Department of Transportation. 

22Boise Cascade, for example, has reported its use of herbicides for roadside brush control to the 
Commission. Since 1985, Boise reports a total of 795 gallons of herbicide (20 gal 24D; 3 gal Accord; 662 
gal Banvel 720; and 110 gal Arsenal) used for roadside control on an average of 123 miles of roadside. 
Treatment occurred primarily on a two year cycle. (Communications from Steve Pottle, Forester; Boise 
Cascade. 10/3/90). 

2338 MRSA §401 (as amended by PL 1985, c.465, §1). 

24 Anderson (in Pesticid.e.s_ in Ground Water, Maine Geological Survey: 1989) reported Rhone-Poulenc 's 
finding of 47% of the sample sites showed detectable levels in at least one sample. 

25The MGS is careful to point out in its report that the ground water study was a pilot study which should 
be validated by larger studies in the future. '01e number t.'f wells sampled (229) in the three year pilot was 
considered too small to allow for broad conclusions about the overall condition of Maine's aquifers. 

26The most recent data on comparative agricultural production comes from the 1982 Census of Agriculture, 
Ranking of States and Counties. Maine potato production of 25 million hundredweight (cwt) puts it third 
behind Washington (46 million cwt) and Idaho (90 million cwt). Aroostook county leads all other counties 
in the nation, producing 23 million cwt (92% of all Maine potatoes) in 1982. Bingham, Idaho, was the 
second largest potato producing county at 16 million cwt. 

2733 MRSA §171-E. 

28 According to testimony received by the Commission, buffer zones around sensitive areas are observed by 
some of the large industrial timberland management companies, the MDOT and CMP. For streams, the 
testimony was that DOT observes a 50 foot buffer, and Georgia Pacific a 75 foot buffer. For great ponds 
and the West branch of the Penobscot River, Georgia Pacific observes a 250 foot buffer. Monsanto, in 
written testimony, states that its policy for its "Spectrum" program is 100 foot buffers for leased dwellings, 
minor streams and rivers and public roads, and 250 feet for major streams and rivers, great ponds, private 
dwellings and recreational areas. 

29 As reported by the Board. Environmental risk assessments are being conducted for the herbicides 
glyphosate and triclopyr. Public health risk assessments are being performed on the active ingredients 
~8,tch are fungicides. 

See "Highlights of the Maine Integrated Pest Management Program". CBS. 

31 Jim Dill of the Cooperative Extension Service presented testimony to the Commission indicating that 
disease forecasting technology allowed test potato farms to use approximately 39 tons less fungicide 
formulations in 1987, and the elimination of four insecticide spray operations between 1981 and 1985 
through the early detection of low aphid populations. The CBS estimates that these measures could have 
reduced overall pesticide use in the potato industry by approximately 193 tons of fungicide and 77,000 
gallons of insecticide during those years. 

32see (Duncan 1990). 

33Mcmo from Russel Libby, DAFRR. At $2 million per year, organic agriculture sales are less than 1% of 
total state agricultural sales of approxintately $400 million (1987 Ag. Census). 

34The U.S. Organic Farming and Produce Market Marketdata, Valley Stream, NY (1989). 

35Mark~.ing_Q~uce in New Jersey. Rutgers University (1989). This survey found that 76% of 
the respondents indicated "lower health risks" as their most important reason for buying organic; 61% 
identified "better for the environment". Another survey (Marketing Organic Foods in California, University 
of California at Davis, 1989) reported organic purchase decisions based on food safety ( 60% ), health 
benefits (57%) and nutrition value (56%). 

36orunic Index, Louis Harris (1990). 

37Personal communication with Richard Johnstone, Delmarva Power.(November 20, 1990). 
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STATE OF MAINE 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND NINETY 

S.P. 700 - L.D. 1838 

Resolve, to Study the Use of Herbicides 
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~ RESOLVES 

Emergency preamble. Whereas, Acts and resolves of the Legislature 
do not become effective until 90 days after adjournment unless 
enacted as emergencies; and 

Whereas, the use of herbicides in Maine has increased 
drastically over the last several years; and 

Whereas, overuse of herbicides has the potential to reduce 
the number ·of wildlife species due to destruction of habitat; and 

Whereas, more information is needed in order to assess the 
current and future results of the increased use of herbicides; and 

Whereas, in the judgment of the Legislature, these facts 
cr'eate an emergency within the meaning of the Constitution of 
Maine and require the following legislation as immediately 
necessary for the preservation of the public peace, he a 1 th and 
safety; now, therefore, be it 

Sec. 1. Commission established. Resolved: That the Commission to 
Study the Use of Herbicides is established; and be it further 

Sec. 2. Membership. Resolved: That the commission shall be 
comprised of the following 13 members: two Senators appointed by 
the President of the Senate; 3 members of the House of 
Representatives appointed by the Speaker of the House of 
Representatives; 2 members representing the forest products 
industry, one appointed by the President of the Senate and one by 
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the Speaker of the House of Representatives; 2 members 
representing the gene;!ral public, one appointed by the President 
of the Senate and one appointed by the Speaker of the House of 
Representatives; and 2 members representing environmental 
interests, one appointed by the President of the Senate and one 
appointed by the Speaker of the House of Representatives; the 
Commissioner of Transportation or the commissioner's designee; 
and a representative of an electric utility jointly appointed by 
the President of the Senate and the Speaker of the House of 
Representatives; and be it further 

Sec. 3. Appointments; meetings. Resolved: That all appointments be 
made no later than 30 days following the effective date of this 
resolve. The Executive Director of the Legislative Council shall 
be notified by all appointing authorities when the selections 
have been made. The Chair of the Legislative Council shall call 
the first meeting of the commission by July 1, 1990. The 
commission shall select a Legislator from its membership as 
chair; and be it further 

Sec. 4. Duties. Resolved: That the commission shall meet 5 times 
to study the current use of herbicides in Maine and the policy 
implications of that use. The commission shall review the 
information on the effects of herbicide use on forests, natural 
habitats, water quality and other environmental impacts and the 
implications of the methods of applying those herbicides. In 
addition, the commission shall hold 2 public hearings throughout 
the State to hear public comments on the use of herbicides in 
Maine's forests; and be it further 

Sec. 5. Report. Resolved: That the commission sl:all submit its 
report, together with any recommended legislation, to the First 
Regular Session of the llSth Legislature by December l, 1990; and 
be it further 

Sec. 6. Staff assistance. Resolved: That the commission shall request 
from the Legislative Council sufficient staff assistance to carry 
out these duties. The commission may also call upon the 
assistance of the Department of Conservation and the Pesticides 
Control Board; and be it further 

Sec. 7. Reimbursement. Resolved: That the members of the 
commission who are Legislators are entitled to receive the 
legislative per diem and reimbursement for expenses, as defined 
in the Maine Revised Statutes, Title 3, section 2, for days of 
attendance at commission meetings, upon application to the 
Executive Director of the Legislative Council for those expenses. 

Emergency clause. In view of the emergency cited in the 
preamble, this resolve shall tak~ effect when approved. 
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In House of Representatives, ................. 1990 

Read and passed finally . 

. . . . , ................................. , ...... Speaker 

In Senate, ................................... 1990 

Read and passed finally. 

t I I I I I I I • I I I I I I I It If t I t t I t t t t 1 I t t f f t t t t Itt t President 

Approved ....................................... 1990 

Governor 
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APPENDIX B-1 

MAJORITY REPORT OF COMMISSION 

Prohibition on Sales of Certain Produce 

Sec. 1. 7 :MRSA §530-A is enacted to read: 

§530-A. Prohibition on sales 
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No person m_~ sell or offer for sale any produce treated with a pesticide 
for which the board has refused. cancelled or suspended registration under 
section 608, subsection 3, or section 609. A person violating this section is guilty 
of a civil violation under section 616-A. 

Penalties 

Sec. 2. 7 IviRSA §616-A, sub-§2 is amended to read: 

2. Violations. Except as provided in subsection 4, a person violating any 
provisions of this subchapter or Title 22, chapter 258-A or rufes adopted pursuant 
to this subchapter or Title 22, chapter 258-.A commits a civil violation fOr which 
the following forfeitures may be adjudged: . 

A. For the first violation, a forfeiture not to exceed $5,000 ~l-;SOQ; and 

B. For each subsequent violation within a 4-year period, a forfeiture not to 
exceed $10,000 $4;QOQ. 

Sec. 3. 7 IviRSA §616-A, sub-§5 is amended to read: 

5. Criminal violations. Any person who intentionally or knowingly 
violates any provision of this subchapter or Title 22, chapter 258-A, any rules 
adopted under this subchapter or Title 22, chapter 258-A or any restriction of a 
registration issued rursuant to this subchapter commits a crime punishable by a 
fine not to exceed 25,000 $7;§00 and is subject to imprisonment not to exceed 6. 
!llont~ gQ-days, or both, for each violation. Prosecution under this subsection is 
by summons and not by warrant. A prosecution under this subsection is separate 
from any action pursued under subsections 2 and 4. 

Sec. 4. 7 IviRSA §616-A, sub-§10 is repealed. 

No-Spray Agreements 

Sec. 5. 7 IviRSA §625, first 'i[, is amended to read: 

§625. Right-of-way spraying; no-5pray agreements 

Any public utility or the Department of Transportation, which maintains a 
right-of-way through a municipality shall offer a no-spray agreement, with 
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reasonable provisions, for the municipality to consider if it desires. Any 
agreement negotiated may include, but is not limited to, the responsibilities of the 
parties;-H-le--alleeatie-&-ef-eests and the rights and remedies of the parties in the 
event of default and may apply to all or any part of the right-of-way within the 
municipality. Any agreement reached under this section must be negotiated in 
good faith, written and signed by all parties. As part of the no-spray agreement, 
the municipality may either perform the vegetation control work to standards as 
provided m the agreement, or else contract with the public utility or the 
Department of Transportation to conduct the work. If a municipality agrees to 
;Rerform the vegetation control work under a no-spray aHreement. the utility or 
the De artme t of Trans ortation shall a the munici a i an amount e ual o 
the uh ity's or Department of Transportation's cost of maintaining veg-etation 
control using pesticides in the area specified in the agreement. If the murucipality 
contracts with a utility or the Department of Transportation to conduct vegetation 
control work under a no-spray agreement. the utility or the Department of 
Transportation shall discount the cost of the vegetation control service provided 
to the municipality by an amount equal to the utility's or the Department of 
Transportation's cost of maintaining vegetation control using p_e_sticides in the 
area specified in the agreement. Payment under this section must be made at 
least annuall rovided that ve e ative ana em nt maint nance has been 
performed accor ing to the conditions of the agreement. 

Agricultural Pesticide Research Fund 

Sec. 6. 7 MRSA §2401 is enacted to read: 

A. Integrated Pest Management: 

B. Integrated Crop Management: 

C. Low Input Sustainable Agriculture: or 

D. Best Management Practices. 

The Commissioner shall adopt rules to implement this section by January 
1, 1992. 
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Forest Pesticide Research Fund 

Sec. 7. 12 :MRSA §8876, sub-§6 is enacted to read: 

6. Research. Identify and fund research relating to the use of pesticides in 
the forest. 

Sec. 8. 121viRSA §8877-A is enacted to read: 

§8877-A. Forest pesticide research fund. 

1. Fund created. The forest pesticide research fund, hereafter referred to as 
the "fund", is established within the Forest Resource Assessment Program for the 
purpose of funding research needs identified by the council in the following areas: 

A. The long term response of preferred tree species to chemical release and 
chemical site preparation: 

B. The comparative costs and yields of forestry harvesting systems. with 
and without chemicals, over a rotation: 

C. The persistence and fate of pesticides in the Maine forest environment: 

D. The impact of clearcutting and chemical release on the forest nutrient 
cycle: or 

.. !he fun.d is a non-lapsing fund and unexpended balances carry fo~rd 
into subseq~ent years. The Conunissioner may credit funds received from any 
source to the fund. provided that such funds are used for the purposes 
established under this section. The commissioner shall include a summary of 
research funded under this section and a balance statement for the fund in the 
annual progress report under section 5103 subsection 3. 

The Commissioner shall adopt rules to implement this section by January 
1. 1992. 

Pesticide Regulatory Policy 

Sec. 9. 22 :MRSA §1471-A is amended to read: 

§1471 A. Purpose and policy 

For the l'urpose of assuring to the public the benefits to be derived from 
the safe, scientific and proper use of chemical pesticides while safeguarding the 
public health, safety and welfare, and for the further purpose of protecting 
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natural resources of the State, it is declared to be the policy of the State of Maine 
to regulate the sale and application of chemical insecticides, fungicides, herbicides 
and other chemical pesticiaes, and to regulate the return and disposal of limited 
and restricted use pesticide containers. It is the policy of the State of Maine to 
regulate pesticides to reduce the harmful effects of pesticides and to encourage 
through education and other appropriate means. the reduction of. and 
alternatives to, pesticide use. 

Changes to the Board's Membership 

Sec. 10. 22 :r...fRSA §1471-B, sub-§1 is amended to read: 

1. Board established. The Board of Pesticides Control is established by 
Title 5, section 12004-D, subsection 3, within the Department of Agriculture, Food 
and Rural Resources. Except as provided in this chapter, the board shall be 
composed of 7 members, arpointeo by the Governor, subject to approval by the 
joint standing committee o the legislature having jurisdiction over the subject of 
agriculture and confirmation by the Legislature. To provide the knowledge and 
experience necessary for carrying out tlie duties of the board, one .J?erson shall be 
appointed who has practicaf experience and knowledge in chemical use in the 
field of agriculture, one who has practical experience and knowledge in chemical 
use in the field of forest management, a trained ecologist eemft\efetal--ar~-er, a 
person from the medical community, a scientist from the University of Maine 
System specializing in agronomy or entomology having practical experience and 
knowledge of integrated pest management ana 2 persons appointed to represent 
the public. ~.he-~mem*f!rappem~--t-e-i'epFeeent-the-·rtd~Ye Members snall be 
selected to represent different geographic areas of the State. The term shall be for 
4 years, except that of the initial appointees, 2 shall serve 4-year terms, 2 shall 
serve 3-year terms, 2 shall serve 2-year terms and one shall serve a one-year term. 
Any vacancy shall be filled by an appointment for the remainder of the unexpired 
term. 

Pesticide Board Members: Conflict of Interest, 
Suspension and Removal 

Sec. 11. 22l\.1RSA §1471-B, sub-§§1-A and 1-B are enacted to read: 

1-A. Conflict of interest. Members of the Board are governed by the 
conflict of interest provisions of Title 5. section 18. 

A. The director notifies the board that the investigation has been 
terminated without referral to the board: or 
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B. The board, upon· completion of an investigation by the director. 
determines whether or not a violation occurred. 

A member found guilty of a criminal violation or three or more civil 
violations of this chapter or rules adopted under this chapter is removed from the 
Board. 

Pesticide Applicator Reporting 

Sec. 12. 22 :MRSA §1471-C, sub-§2-A is enacted to read: 

2-A. Ap.PJi~tor. "Applicator" means any ~erson who is a certified 
commercial applicator or a certified private app · cator. 

Sec. 13. 22 :MRSA §1471-C, sub-§8-A is enacted to read: 

8-A. EPA registm_tion number. "EPA registration number" means the 
registration number assigned to a pesticide product by the United States 
Environmental Protection Agency pursuant to its authority under FIFRA. 

Sec. 14. 22 MRSA §1471-G, sub-§2 is repealed and replaced with the 
following: 

A. The product name and EPA registration number of each pesticide used: 

B. The amount of each pesticide used, by weight: 

C. The date and location of the application: 

D. The number of acres of each crop type treated during the application: 

E. The method of application: and 

F. Any other appropriate information required by the Board by rule. 

An applicator shall retain a pesticide application record for a period of at least six 
years. 



6 Appendix B 1 • 

A. The name. certification number and business address of the applicator 
or spray contracting firm: 

B. The beginning and ending date of the reporting period: and 

C. For each pesticide used during the reporting period: 

(1) The name and EPA registration number of the pesticide: 

e ticide used durin 

(3) The total acres of each crop type treated with the pesticide during 
the reporting period. 

By January 1, 1992. the Board shall adopt rules to implement this section. The 
Board may. by rule. require that additional information be included in pesticide 
application records or reports. 

4. RepQrt to the Legislature. The Board shall pre_pflre a comprehensive 
biennial report on pesticide use in the state. The report shall be subnutted to the 
Governor. the Joint Standing Committee of the Legislature having jurisdiction 
over Natural Resource matters and the Executive Director of the Legislative 
Council by September 15th of each biennium. beginning in 1992. The report must 
include: 

A. A summary of reported pesticide use by sector and by crop type during 
the previous two years: 

B. A summary of significant regulatory actions taken by the Board during 
the previous two years: 

C. A summary of significant pesticide regulatory actions taken by 
Congress or the Environmental Protection Agency during the previous two 
years: and 

D. A summary of the progress of programs developed and implemented 
by the Board. 

The report may include recommendations to the Legislature on pesticide 
control policies. including specific recommendations for any Legislative actions 
necessary to implement those polices. 

Repeal of R~rling Exemption for Sales 
of Pestiades in Small Containers 

Sec. 15. 22 ::MRSA § 1471-W, sub-§3 is amended to read: 

3. Records; reffrting. An:y: person licensed to distribute general use 
pesticides sha l<eep and maintain records of annual pesticide 
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sales for all pesticide products sold. ~d-fre&a€ffi..fJe:id-itr-eemainer-&-ef 
efte-t}"l:lai'.f:.~--mef~-&P-seli4-~€ftr.weigftffi~-e-reu:ntie--oF-mef1et Those 
recoras shall include the name of the pesticide, the EPA registration 
number of the pesticide the--eeaeenb'-Mien~--aeft¥~-ingpedieftts and the 
quantity sold, and shall be kept on a calendar year basis. The records shall 
15e kept for 2Jears after the end of the calendar year. The board may net 
require recor keeping on the sale of household use pesticide products. 
AU general use pesticide dealers shall submit annually a report to the 
board showing total sales volumes and weights of each resticiae required 
to be recorded under this subsection. Reports must be submitted on forms 
prescribed by the Board. 

Ground Water Planning and Monitoring 

Sec. 16.22 :MRSA §1472 is enacted to read: 

§1472. Pesticide ground water protection plan 

In cooperation with the Department of Environmental Protection, the 
Department of Conservation and the Department of Human Services, the board 
shall prepare a pesticide ground water protection plan. The plan must be 
consistent with Title 38 section 401 and must provide for on-going monitoring for 
pesticide residues in ground water aquifers susce,P,tible to pesticide 
contamination from the ~oximate and heavy use of pesticides or the proximate 
use of pesticides with hig leaching potential. 

2. Rercrt· The Board shall include a summary of receipts and 
~nditures rom the fund in its biennial report to the Legislature under section 
1471-G. 

Posting of Treated Areas 

Sec. 17. 22 :MRSA §1471-R, sub-§3, «JJA, sub«JJCJI (1) and (2) are repealed. 

Sec. 18. 22 :MRSA §1471-R, sub-§3, «JJB is repealed. 
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Sec. 19. 22 !\.1RSA §1471-X is enacted to read: 

1471-X. Posting of areas treated with pesticides. 

Any: atf_plication of a pesticide product listed in section 1471-W. subsection 
5, is exempt rom the posting requirements of this section. 

Training and Certification of Pesticide Users 

Sec. 20. 22 !\.1RSA §1471-C, sub-§20-A is enacted to read: 

20-A. Pesticide user. "Pesticide user" means any gerson who aoplies ani 
pesticide ex~l .. lL_p_esticidf_W_hkh is a househol use pesticide produc 
while under tlie direct supervision of a certified applicator. 

Sec. 21. 22 !\.1RSA §1471-D, sub-§2-C is enacted to read: 

~on ~: ~ticide users. After January 1. 1993. no 
person may apply a pestici e whic is not a household use pesticide product 
unless: 

A. That person is a certified pesticide applicator: or 

B. That person has been certified as a pesticide user by the Board. 



Right of way pesticide research 

Sec. 22. 38 :MRSA §480-L is amended to read: 

§480-L. Research 
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The commissioner, in cooperation with other state agencies, is authorized 
to conduct research and studies to determine how the resource values of 
resources of state significance can be restored and enhanced. 

1. Alternatives to right of way ~ticide use. The commissioner shall 
conduct research on alternatives to rig t of way pesticide use for vegetation 
control including, but not limited to, research on tlie environmental and economic 
costs and benefits of mechanical vegetation control and substitution planting. 

Sec. 23. Department of Transportation; pesticide research. The 
commissioner of the Department of Transportation shall fund research conducted 
under Title 38, section 480-L, subsection 1, from funds allocated to the Highway 
Fund under Title 23, section 1651. 

Sec. 24. Public utilities to research alternatives to right of way pesticide 
use. Public utilities organized under Title 35 shall conduct research on 
alternatives to utility right of way pesticide use for vegetation control including, 
but not limited to, research on the environmental and economic costs and benefits 
of mechanical vegetation control and substitution planting. A decision by a 
utility to conduct research under this section is deemed to be prudent. The Public 
Utilities Commission shall review public utility expenditures under this section. 

Transition 

Sec. 25. Transition. Notwithstanding any other provision of law, the 
following provisions apply to the Board oi Pesticides Control under Title 22 
chapter 258"-A. 

1. All rules adopted under Title 22 chapter 258-A that do not conflict with 
the provisions of this Act remain in effect until rescinded or amended by the 
Board of Pesticides Control or overturned by a court of law. 

4. This Act has no effect on the terms of appointment of members of the 
Board of Pesticides Control except that, on the effective date of this Act, the 
member of the Board of Pesticides Control appointed as a commercial applicator 
is removed, to be replaced by the Governor with a trained ecologist under the 
provisions of Title 22 chapter 258-A. 
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Statement of Fact 

This bill is the majority report of the Commission to Study the Use of 
Herbicides, established by 1989 Resolves, chapter 98. The bill would prohibit the 
sale of produce treated with pesticides banned in Maine; increase penalties for 
pesticide violations; require tfie MOOT and utilities to pay municipalities their 
avoided costs when entering into no-spray agreements (municipalities would be 
responsible for any costs aoove the MOOT's or utility's avoided costs); require 
research into agricultural, forestry and right of way alternatives to pesticides use; 
require ~round water protection planning and establish a pesticide ground water 
monitorm& fund; amend the State's pesticide regulatory policy; change the 
membership of the Board of Pesticides Control and establish procedures for 
suspending and removing members who violate pesticide regufations; require 
pesticide applicators to report to the board and require the board to report 
biennially to the Legislature; require training and certification of pesticide users, 
and; repeal the exemption for pesticide dealer reporting of pesticides sold in 
small containers. 



• Appendix B 1 11 

Appropnations and Allocations 

Sec. 26. Appropriation. The following funds are appropriated from 
the General Fund to carry out the purposes of this Act. 

AGRICULTURE, RX>D AND RURAL 
RESOURCES, DEPARTMENT OF 

Agricultural Pesticide Research Fund 

All Other 

Provides funds to establish the 
Agricultural Pesticide Research 
Fund. 

Ground Water Monitoring Fund 

All Other 

Provides funds to establish the 
ground water monitoring fund. 

Board of Pesticides Control 

Positions 
Personal Services 
All Other 
Capital 

Provides funds for a toxicologist, 
an assistant toxicologist, a 
programmer analyst, a data entry 
specialist, a part-time data entry 
specialist, general operating expenses 
and computer equipment. 

DEPARTMENT OF AGRICULTURE, 
RX>D AND RURAL RESOURCES 

TOTAL 

1991-92 

$300,000 

(4.5) 
$ 92,060 

6,750 
7.500 

$106,310 

1992-93 

$ 75,000 

(4.5) 
$134,080 

9,000 

$143,080 

$406,310 $218,080 
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CONSERVATION, DEPARTMENT OF 

Forest Pesticide Research Fund 

All Other 

Provides funds to establish the 
Forest Pesticide Research Fund 

DEPARTMENT OF CONSERVATION 

TCYfAL 

1991-92 1992-93 

$300,000 

$300,000 

Sec. 17. Allocation. The following funds are allocated from Other 
Special Revenue Funds to carry out the purposes of this Act. 

AGRICULTURE, FOOD AND RURAL 
RFSOURCFS, DEPARTMENT OF 

Agricultural Pesticide 
Research Fund 

All Other 

Provides funds for contractual 
services to the University of 
Maine or the Cooperative 
Extension Service for research 
relatins to the agricultural use 
of pesticides. 

Ground Water Monitoring Fund 

All Other 

Provides funds for contractual 
services to monitor for pesticide 
residues in ground water aquifers. 

DEPARTMENTOFAGRICULTURE,FOOD 
AND RURAL RESOURCFS 

TCYfAL 

1991-92 1992-93 

$300,000 

$ 75,000 

$300,000 $ 75,000 



CONSERVATION, DEPARTMENT 

Forest Pesticide Research Fund 

All Other 

Provides funds for contractual 
services for forest pesticide 
research needs in conjunction with 
the Forest Resource Assessment Program. 

DEPARTMENT OF CONSERVATION 

TOI'AL 

Fiscal Note 

Appropriations/ Allocations: 
General Fund 
Other Special Revenue 

Revenues: 
Other Special Revenue Funds 
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1991-92 1992-93 

$300,000 

$300,000 

1991-92 1992-93 

$706,310 $218,080 
600,000 75,000 

600,000 75,000 

This bill appropriates funds from the General Fund to the 
Department of Agnculture and the Department of Conservation to 
establish three Otfi.er Special Revenue Funds and provide funding for 
4-1/2 new positions. The General Fund approJ?riations used to 
establish the new dedicated funds result in an mcrease in Other 
Special Revenue. These Other Special Revenue funds are also 
allocated in this bill for contractual research services. 
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AN ACI' R~ the Use of Pesticides and Placing the Board 
of Pesticides Control under the Authority of the 

Department of Environmental Protection. 





MINORITY REPORT OF THE COMMISSION 

Prohibition on Sales of Certain Produce 

Sec. 1. 7 Iv!RSA §530-A is enacted to read: 

§530-A. Prohibition on sales 
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No Rerson may offer for sale any produce treated by a pesticide for which 
the board has refused, cancelled or suspended resistrahon under section 608, 
subsection 3, or section 609. A person_ylolating th1s section is guilty of a civil 
violation under section 616-A. 

Penalties 

Sec. 2. 7 Iv!RSA §616-A, sub-§2 is amended to read: 

2. Violations. Except as provided in subsection 4, a person violating any 
provisions of this subchapter or Title 38, chapter 3, subchafjter I-A ~if.Ie--2-2-; 
ekaf*eF-2-98-A or rules adopted pursuant to this subchapter oritle 38, chapter 3, 
subchapter I-A ~ifle-~~-e~ei~o-~A commits a civil violation for which the 
following forfeitures may be adjudged: 

A. For the first violation, a forfeiture not to exceed $5,000 $-1;300; and 

B. For each subsequent violation within a 4-year period, a forfeiture not to 
exceed $10.000 $4;GOG. 

Sec. 3. 7 Iv!RSA §616-A, sub-§5 is amended to read: 

5. Criminal violations. Any person who intentionally or knowingly 
violates any provision of this subchapter or Title 22, chapter 258-A, any rules 
adopted under this subchapter or Title 22, chapter 258-A or any restriction of a 
registration issued ts~ooont to this subchapter commits a crime punishable by a 
fine not to exceed 2 $7;SQQ and is subject to imprisonment not to exceed .6 
months gQ-El-ays, or both, for each violation. ProsecutiOn under this subsection is 
by summons and not by warrant. A prosecution under this subsection is separate 
from any action pursued under subsections 2 and 4. 

Sec. 4. 7 Iv!RSA §616-A, sub-§10 is repealed. 



2 Appendix B2 • 

No-Spray Agreements 

Sec. 5. 71.\.fRSA §625, first 'I!, is amended to read: 

§625. Right-of-way spraying; no-spray agreements 

Any public utility or the Department of Transportation, which maintains a 
right-of-way through a municipality shall offer a no-sprax agreement, with 
reasonable provisions, for the municipality to consider If it desires. Any 
agreement negotiated may include, but is not limited to, the responsibilities of the 
parties;-the-al:leeatieft--ef.:eeeffi and the rights and remedies of the parties in the 
event of default and may apply to all or any part of the right-of-way within the 
municipality. Any agreement reached under this section must be negotiated in 
good faith, written and signed by all parties. As part of the no-spray agreement, 
the municipality may either perform the vegetation control work to standards as 
provided m the agreement, or else contract with the public utility or the 
Department of Transportation to conduct the work. If a municipalicy agrees to 

erform t e ve tation contr 1 ork under a no- ra a reement tli:e utilit or 
the De artment of Tra ortati n shall a the munici a i a amoun e ual t 
the uh ity' s or Department of Transportation's cost of maintaining ve~etation 
control using pesticides in the area specified in the agreement. If the murucipality 
contracts with a utility or the Department of Transportation to conduct vegetation 
control work under a no-spray agreement, the utility or the Department of 
Transportation shall discount the cost of the vegetation control service provided 
to the municipality by an amount equal to the utility's or the Department of 
Transportation's cost of maintaining vegetation control using pesticides in the 
area specified in the agreement. Payment under this section must be made at 
least annuall ro · d a ta · ana en m in nan a e n 
performed accor ing to the conditions of the agreement. 

Agricultural Pesticide Research Fund 

Sec. 6. 71.\.fRSA §2401 is enacted to read: 

§2401. Agricultural pesticide research fund 

A. Integrated Pest Management: 

B. Integrated Crop Management: 

C. Low Input Sustainable Agriculture: or 

D. Best Management Practices. 
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The Commissioner shall adopt rules to implement this section by January 
1. 1992. 

Forest Pesticide Research Fund 

Sec. 7. 12 :tv!RSA §8876, sub-§6 is enacted to read: 

6. Research. Identify and fund research relating to the use of pesticides in 
the forest. 

Sec. 8. 12 :tvm.SA §8877-A is enacted to read: 

§8877-A. Forest pesticide research fund. 

1. Fund created. The forest pesticide research fund. hereafter referred to as 
the "fund". is established within tlie Forest Resource Assessment Program for the 
purpose of funding research needs identified by the council in the following areas: 

A. The long term response of preferred tree species to chemical release and 
chemical site preparation: 

B. The comparative costs and yields of forestry hazyesting systems. with 
and without chemicals. oyer a rotation: 

C. The persistence and fate of pesticides in the Maine forest environment: 

D. The impact of clearcutting and chemical release on the forest nutrient 
cycle: or . 

E. The immediate and lontterm direct and indirect impact of pesticide use 
on wildlife and wildlife ha itat diversity. 

The fund is a non-lapsing fund and unexpended balances carry forward 
into subsequent years. The Commissioner may credit funds received from any 
source to the fund. provided that such funds are used for the purposes 
established under this section. The commissioner shall include a summary of 
research funded under this section and a balance statement for the fund in the 
annual progress report under section 5103 subsection 3. 
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The Commissioner shall adopt rules to implement this section by January 
l, 1992. 

Moving the Board to DEP 

Sec. 9. Title 22 chapter 258-A is repealed. 

Sec. 10. Title 38, Chapter 3, subchapter I-A is enacted to read: 

SUBCHAPTER I-A 

BOARD OF PESTIODFS CONTROL 

§490-A. Purpose and policy 

§490-B. Board of Pesticides Control 
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1-A. Conflict of interest. Members of the Board are governed by the 
conflict of interest provisions of Title 5, section 18. 

A. The director notifies the board that the investigation has been 
terminated without referral to the board: or 

B. The board, upon completion of an investigation by the director, 
determines whether or not a violation occurred. 

A member found guil~ of a criminal violation or three or more civil 
violations of this chapter or ru es adopted under this chapter is removed from the 
Board. 

3. Compensation of the board- Each public member shall be compensated 
according to tne provisions of Title 5, chapter 379. 
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in the pre\'aration of the board's budget. The commissioner may require the 
board to re1mburse the department for these services. 

6. Registration of pesticides. 

8. Meetin,gs. The board shall periodically meet in various geographic 
regions of the State. When considering an enforcement action. the boara shall 
attempt to meet in the geographic region where the alleged violation occurred. 

§490 C. Definitions 

As used in this chapter. the following words have the following meanings. 

2. Aircraft. "Aircraft" means any machine or device used or designed for 
navigation of. or flight in. the air. 

2-A. A~licator. "Applicator" means any person who is a certified 
commercial app icator or a certified private applicator. 

3..__8oard. "Board" means the State Board of Pesticides Control as 
established in section 490-B. 
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5-A. Co~ioner. "Commissioner" means the commissioner of the 
Department of Environmental Protection. 

6. Defoliant. The term "defoliant" means any substance or mixture of 
substances intended for causing the leaves or foliage to drop from a plant. with or 
without causing abscission. 

7. Dg;iccan,t. The term "desi~nt" means any substance or mixture of 
substances intended for artificially accelerating the drymg of plant tissue. 

8. Distribute. "Distribute" means to offer for sale. hold for sale. sell. barter, 
ship. deliver for shipment or receive and. having so received. deliver or offer to 
dehver pesticides in this State. 

9. FIFRA. "FIFRA" means the Federal Insecticide. Fungicide and 
Rodenticide Act. 7 U.S.C. 135 et seq .. PL 92-516. 
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11-C. General use pesticide dealer. "General use pesticide dealer" means 
any person who distributes general use pesticides. 

12. Ground ~ment. "Ground equipment" means any machine or 
device. other than aircra; for use on land or water. designed for. or adaptable to. 
use in applying pesticides as sprays. dusts. aerosols. fogs. or in other forms. 

13. Herbicides. "Herbicides" means any substance or mixture of 
substances intended for preventing. destroying. repelling or mitigating any 
weed. 

15. ~de. "Insecticide" means any substance or mixture of substances 
intended for destroying or repelling any msect. or mitigating or preventing 
damage by any insects. 

l.6......_Limi~us.e~de. "Limile.d__~~sticide" means any pesticide or 
pesticide use classified for limited use by the board. 

16-8. Minor forest insect aerial spray application. "Minor forest insect 
aerial spray afplication" means a project to apply pesticides against a forest insect 
pest by aeria application over an area containing less than 1 .000 acres in the 
aggregate. 
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16-C. 1\{pnitor. "MQnitor" means a person working o~ublic or private 
forest insect aerial spray application project whose primary responsibilities are to 
observe and record meteorological conditions durmg spray operations. observe 
and record spray deposition, prepare the spray period report and who has the 
authority to cease spray applications when conditions require it. 

17. Person. "Person" means any individual. partnership, association, 
fiduciary, corporation, governmental entity or any organized group of persons 
whether incorporated or not. 

18. Pest. The term "pest" means any insect. rodent, nematode. fung~ 
weed, or any other form of terrestrial or aquatic plant or animal life or virus, 
bacteria or other micro-organism, except viruses, bacteria or other 
micro-or&anisms on or in living man or other living animals, which the 
commissiOner declares to be a pest. 

19. Pesticide. The term "pesticide" means a1)1'; substance or mixture of 
substances intended for preventing. destroying, repeling or mitigating any pest, 
and any substance or mixture of substances intended for use as a plant regulator, 
defoliant or desiccant. 

20. Pesticide dealer. "Pesticide dealer" means any person who distributes 
limited or restricted use pesticides. 

21. Pbmt_~tor. The term "~lant regulator" mea~ny substance or 
mixture of substances intended. throuf physiological action. for accelerating or 
retarding the rate of growth or rate o maturation. or for otherwise altering the 
behavior of plants or the produce thereof, but shall not include substances to the 
extent that they are intended as plant nutrients, trace elements, nutritional 
chemicals__,__plant inoculants and soil amendments. Also. the term "plant regulator" 
shall not be required to include any of such of those nutrient mixtures or soil 
amendments as are commonly known as vitamin hormone horticultural products. 
intended for improvement. maintenance. survival. health and propagation of 
J2lants, and~.sJ\re not for pest destruction and are nontoxic and nonpoisonous in 
the undiluted packaged concentration. 

23-A. SPQtter. "Spotter" means a person working on a public or private 
forest insect aerial spray application project who is responsible for ordermg the 
cessation of spraying over water bodies and other nontarget areas. 
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23-C. Spray_period.__§p_r__gy--,--P...erio.d~' means any period of a forest insect 
aerial spray application projecf during which pesticides are applied and which is 
demarcated from another spray perioa by at least a 2-hour cessation in pesticide 
application. 

24-A. Pesticide user. "Pesticide user" means a~.s.on who aPflies an_y 
pesticide which is a household use pesticide product while under t e direct 
supervision of a certified applicator. 

25. Weed. "Weed" means any plant which grows where not wanted. 

§490 D. Certification and licenses 

. 1. Certification required: ~nun~ app_licators and spray co_nt:racting 
fi.nris. Certification is required for commercial applicators and spray contracting 
firms as follows. 

A. No commercial applicator may use or suoervise the use of any pesticide 
within the State witfiout prior certification from the board. :provided that a 
competent person who is not certified may use such a pesticide under the 
direct supervision of a certified applicator: and 

B. No 
within 
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2-A. Certification ~uired; government pesticide superyisor. No 
government pesticide supenrisor may supervise the use of anic pesticide without 
prior certification from tfie board. provided that the person w o actually uses the 
pesticide must be certified. 

2-B. Certification required,; spotters and monitors. No person may: 

A. Act as a spotter without prior certification from the board; or 

B. Act as a monitor without prior certification from the board. 

A. That person is a certified pesticide applicator: or 

B. That person has been certified as a pesticide user by the Board. 

3. license require<L pesticide dealers. No pesticide dealer shall: 

A. Distribute an~ limited or restricted use pesticide without a distributor's 
license from the oard: or 

B. Distribu~imited or restricted use pesticides to any person who is not 
licensed or certified by the board. 
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If the board fails to renew a license upon aP£lication of the licensee or certificate 
holder. it shall afford the licensee or certificate holder an opportunity for a 
hearing in conformity with Title 5. chapter 375. subchapter IV. 

7. Suspension. License and certification suspensions are governed by the 
following provisions. 

B. The board shall notify the licensee or certificate holder of the temporary 
suspension. indicating the basis therefor and informing the licensee or 
certificate holder of the right to request a public hearing. 
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D. This subsection shall not be governed by the provisions of Title 4, 
chapter 25 or Title 5, chapter 375. 

8. Revocation. The Administrative Court may suspend or revoke the 
certification or license of a licensee or certificate holder upon a finding that the 
applicant: 

A. Is no longer qualified: 

IL_l:fas engafed in fraudulent business practices in the application or 
distribution o pesticides; 

C. Used or supervised the use of pesticides applied in a careless, negligent 
or faulty manner or in a manner which is potentially harmful to the public 
health, safety or welfare or the environment; 

E. Has violated the provisions of this chapter or the rules and regulations 
issued hereunder: 

G. Has_ made false or fra_udulent ~_ds or reP-orts required by the board 
under this chapter or under regulations pursuant thereto: 

H. Has been subject to a criminal conviction under section 14 (b) of the 
amended FIFRA or a final order imposing a civil penalty under section 14 
(a) of the amended FIFRA: or 

10. N~dent licenses. The board may issue a license or certificate 
without examination to nonresidents who are licensed or certified by another 
state or the Federal overnment substantiall in ace rdance with the rovisio 
of this chapter. Licenses or certificates issue pursuant to this subsection may be 
suspended or revoked in the same manner and on the same grounds as other 
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licenses or certificates issued pursuant to this chapter. Licenses and certificates 
issued pursuant to this subsection may be suspended or revoked pursuant to 
subsection 8. paragraph I. 

11. Arborists. In the case of persons licensed under Title 32. chapter 29. 
subchapter IT. the board may waive the application fee and may consiaer the 
arborist license as prima facie evidence of qualification to use pesticides in the 
categories of use provided by Title 32. chapter 29. 

§490 E. Aquatic application. permit required 

No person shall apply or cause to be applied a pesticide to the waters of 
the State withQ!lt obtaining a waste dischar_ge license from the Depart_ment of 
Environmental Protection pursuant to Title 38. chapter 3. subchapter I. Article 2. 

§490 F. Critical areas 

No person shall apply pesticides to anx area of the State which the board 
h~s determined to be a critical area. excebt tQ the extent such application is within 
the limits prescribed by the board in esta lislting the area. 

§490 G. Reports 

1. Pesticide dealers to maintain certain recQrds. All ~esticide dealers shall 
maintain records of pesticide distribution for a period of at east 2 years and shall 
provide such reports and information as the board may. by regulation. require. 

A. The product name and EPA registration number of each pesticide used: 

B. The amount of each pesticide used. by weight: 

C. The date and location of the application: 

D. The number of acres of each crop type treated during the application: 

E. The method of application: and 

F. Any other appropriate information required by the Board by rule. 

An applicator shall retain a pesticide application record for a period of at least six 
years. 
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A. The name. certification number and business address of the applicator 
or spray contracting firm: 

B. The beginning and ending date of the reporting period: and 

C. For each pesticide used during the reporting period: 

(1) The name and EPA registration number of the pesticide: 

e ticide used 

(3) The total acres of each crop type treated with the pesticide during 
the reporting period. 

The Board~all prescribe the report form to be used by applicators a_nd 
spray contracting firms. When reporting to the Board. applicators or spray 
contracting firm shall use the form prescribed by the Board. 

By January 1. 1992. the Board shall adopt rules to implement this section. The 
Board may. by rule. reQuire that additional information be included in pesticide 
application records or reports. 

. 4. R~rt to the ~1ature. The Board shall prepare a comrrehensive 
biennial report on pesticide use in the state. The report shall be subnutted to the 
Governor. the Joint Standing Committee of the Legislature having jurisdiction 
over Natural Resource matters and the Executive Director of the Legislative 
Council by September 15th of each biennium. beginning in 1992. The report must 
include: 

A. A summary of reported pesticide use by sector and by crop type during 
the previous two years: 

B. A summary of significant regulatory actions taken by the Board during 
the previous two years: 

C. A summary of significant pesticide regulatory actions taken by 
Congress or the Environmental Protection Agency during the previous two 
years: and 

D. A summary of the progress of programs developed and implemented 
by the Board. 

The r_eport may include recommendations to the Legislature_Qn pesticide 
contrcl_p_<ilid~cluding specific recommendations for any Legislative actions 
necessary to implement those polices. 
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§490 H Inspection 

Upon presentation of appropriate credentials. the chair or any member of 
the board or any authorized employee or consultant of the board may enter upon 
~ublic or private premises at r~.nable times for the purpose of inspecting 
any equipment. device or apparatus used in applying pesticides: inspecting 
storage and disposal areas: inspecting or investigati~ complaints of inJury to 

er o or land from esticide · ob ervin the use n a lication of e ic1des· 
sampling f!esticides in use or storage: an sampling Uest1c1de residues on cro~s. 
foliage. sml, water or elsewhere in the environment. pon denial of access to t e 
board or its agents. the board or its agents may seek an aP-fropriate search 
warrant in a court of competent jurisdiction. Notwithstanding ot er provisions of 
this section. a board member or any authorized emplor,:ee or C011$Ultant of the 
board may enter public or private premises without notification if an emergency 
exists. The need to take a residue sample in a timely manner constitutes an 
emergency under this section. 

§490 J. Penalties 

§490 K. Appeal 

§490 L. Subpoenas 
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§490 M. Powers of board 

1. Establishment of categories and standards. The board shall, by 
regulation promulgated in conformity with Title 5. chapter 375. subchapter II: 

B. Establish com etenc standard for the establi hed ca e orie for the 
~grti{ication and renewal of certifi~;:~.tion of commercial al(f cators. Such 
standards shall require. as a minimum, that the applicant emonstrate, by 
written examination and. as ap~rofJriate. performance testing. knowledge 
of ~ests. formulation and abe ling of pesticides. e~uillment and 
app ication techniques. safety precautions. potential harmfu e fects on the 
environment. and applicable federal and state laws and regulations. 

C. Establish standards for the certification and renewal of certification of 
private applicators. Such standards shall require that the Rrivate 
~licator mdicate satisfactory knowledge of nest problems ana p.est 
control practices. including as a minimum the abi ity to reco~nize common 
pests and the damage they cause. to understand the pesticide labeL to 
apply pesticides in accordance with label' instructions and warnings. to 
recogmze local environmental situations that must be considered to avoid 
contamination. to recognize poisonin~ snuptoms and corrective 
procedures. and to understand applicab e federal and state laws and 
regulations. 

D. Establish the standards for issuance and renewal of licenses of pesticide 
dealers. These standards shall include. but not be limited to. reqmrements 
concerning transfortation of pesticides. the applicant's knowledge of 
applicable fed era and state statutes and regulations. and the applicant's 
unaerstanding of the dangers involved and the precautions necessary for 
the safe storage and distribution of pesticides: 

F. Establish standards for the certification and renewal of certification of 
government pesticide supervisors. These standards may require that the 
applicant demonstrate. by written examination and. as ap.probriat.e..._ 
performance testing. knowledge of pests. formulation and la eling 
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G. Establish standards for the certification and renewal of certification of 
spotters and monitors: and 

H. Establish standards for the certification and renewal of certification of 
spray contracting firms. 

2. Desigootion of critical areas: cooperation: promulgation of rules and 
rggulations. Tfie board may: 

A. Cooperate with any other agency of this State or its subdivisions. or 
with any agency of any other state or the Federal Government for the 
purpose of administermg this chapter and of securing uniformity of 
regulations: 

C. Promul~ate such other rules and regulations and take such other 
actions as 1t deems appropriate to control the use and distribution of 
p_esticides within the State and to otherwise provide that the purposes and 
policies of this chapter are insured. 
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public health. welfare or the environment of the area. The designation of a critical 
area may prohibit pe~ticide use or may include such limitations on such use as the 
board deems apfcropriate. The proceedings to designate a critical area under this 
section shall con orm to Title 5. chapter 37 , subchapter IT. 

The board, by rule, shall establish criteria for designation of critical areas by 
March 1, 1989. 

6. Notification. Whenever the board or its staff investigates a com~laint 
alleging a violation of rules adopted pursuant to Title 7, section 606, subsectiOn 2, 
paragraph G, the staff shall make all reasonable efforts to notify the alleged 
violator, if identity is known, prior to collecting samples. 

§490 N. Chemical control of vertebrate animal$ 

It shall be unlawful to use poisons to kill vertebrate land animals except as 
hereinafter provided. 

1. Chemi~ .wntrol of v.erkbrate animals. The board may__gran~mJt.s_JQ 
use poisons for chemical control of vertebrate animals to members of its staff and 
to agents of the U.S. Fish and Wildlife Service. 

2. Chemical control of rodents. 

3. Use poi!?ons to control wild dTo. The board. its staff or agents may in 
emergencies, use poisons to control wild ogs or other wild animals. 
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§490 0. Exercise of powers by Board of Pesticides Control 

The powers established under the Maine Pesticide Control Act of 1975, 
Title 7, chapter 103, subchapter IT-A, shcdl be exercised by the Board of Pesticides 
Control established by section 490-B. 

§490 P. Storage of illegal and obsolete pesticides 

§490 Q. Return and disposal of limited and restricted use pesticide containers 

2. Scope. This section applies to all limited and restricted use pesticide 
containers. excluding those packaged in a cardboard. fiberboard or paper 
container, which are sold. bartered or traded within the StC\te, or which. though 
purchased out-of-state. are held for use or used within the State. 

. "t tablished. The board hall b rule e tablish a deposit for 
restricted an limited use pesticide containers wthin the scope of this section 
which are sold. bartered or traded within the State. or which. though 
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purchased out-of-state, are held for use or used within the State. The deposit 
amount should be sufficient to promote the return of the limited and restncted 
use pesticide containers. 

These regulations adopted by the board in accordance with the Maine 
Administrative Procedure Act. Title 5, chapter 375, shall thereafter be in effect 
until 90 days after the date of adjournment of the next regular session of th~ 
Legislature, unless the next regular session shall adopt by legislative enactment 
that regulation. · 

4. Deposits collected. Fo~ticide containers within the scope of this 
section and llurchased ithin the tate esticide dealer shall at tlie time of 
purchase, co ect the deposit established y the board for each such pesticide 
container. For pesticide containers within the scope of this section which., thous:h 
purchased out-of-state, are held for use or used within the State, deposits 
established by the board shall be collected and held by the board or its agent. as 
provided by the board in its rules. 

The board may ch~rge a reasonable fee, in addition to the required deposit, to pay 
for the cost of producing and distributing stickers. 

7. AY.th_ority to ado_pt_rules. The board ~:r;Qmulgate :r:_yles and take 
such other actions as it deems necessary to carry out the provisions of this section. 
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§490 R Notification and monitoring 

2. Scope. The requirements of this section apply to public and private 
forest insect aerial spray pesticide applications. 

3. Notification to the public. Prior to the commencement of a forest insect 
aerial spray application, notice shall be given to the public as follows. 

A. If the project is a major forest insect aerial spray application. as defined 
in section 490-C. the notification shall be as follows. 

B. Notice shall otherwise be provided, ~tlired by rule or order of the 
board, when that board determines additionaf notification procedures to be 
necessary to reach the affected public. 

4. Notification to the board. Written notice shall be given to the board: 

A. At least 15 days. but not more than 30 days. prior to the commencement 
of a major forest insect aerial spray application: or 

B. At least 5 days prior to the commencement of a minor forest insect 
aerial spray application. 

The notice shall contain the information required under subsection 3, para~raph 
A. subparagraph (1 ), and shall also include any other information which is 
requirea by the board. The notice shall be on such form as the board may 
prescribe. 

5. Reports. The following reports shall be prepared. 
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The report shall descd.be the spray activity. shall certify the area actually 
s ra ea and the e ti ide useCi weather condi i ns at the time a rna 
s owing where spray booms were turned on and off and any nontarget 
areas tliat were sprayed. and the date and time on which spraying took 
place. The report shall be on such form and filed in accordance wit such 
procedure as the board may prescribe. 

B. In the event that a reportable spra& incidenLQc~urs. a SQJ'ay inciden_t 
report shall be telephoned to the oard immediately (ollowing the 
compktion of each spray period. A reportable spray incident is a 
misapplication which may result in a potential threat to public health or 
the environment. including. without limitation: Failure to turn off spray 
booms oyer sensitive areas such as water bodies or human habitation; 
aircraft accidens involvin chemical s ills· and a ci ental di char e of 
insecticide. causing risk to uman health. The report shall be on such form 
and filed in accordance with such procedure as the board may prescribe. 

The siTlay contracting firm or applicator shall be responsible for complying 
with t e requirements of this section. 

6. R~nsil>ility. The following ~arties shall be responsible for complying 
with the reqmrements of this section. un ess otherwise noted: · 

A. In the case of a forest insect aerial sfjray program administered 
pursuant to Title 12. chapter 803. the Bureau o Forestry: and 

B. In the case of any other forest insect aerial spray activities. the 
landowner or the landowner's representative. or. if the land is leased. the 
lessee. 

§490 S. Requirement for spotters and monitors 

§490 T. Exemption 
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§490 U. Municipal ordinances 

1. Centralized listing. The Board of Pesticides Control shall maintain for 
informational purposes. for the entire State. a centralized listing of municipal 
ordinances that specifically apply to pesticide storage. distribution or use. 

2. Exis~ ordinances. The clerk of any municipality which, on the 
effective date of this section. has an ordinance to be li~ted under subsection 1 shall 
file a copy of that ordinance with the board by December 31. 1988. 

4. Intent. It is the intent of this section to provide information on 
mu_picipal ordinances. This section shall not affect municipal authority to enact 
ordinances .. 

§490 V. Local participation 
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3. Compensation. Local representatives shall be reimbursed only for 
expenses as regular board members during the period of their service. to be paid 
by the board. 

§490 W. General use pesticide dealers 

1. license ~- Unless exempted under subsection 5. no person may 
distribute general use pesticides without a license. 

2. Issuance of license. The Board of Pesticides Control shall issue a license 
to distribute general use pesticides to any person upon payment of a fee of $20 for 
a calendar year or any part of a calendar year. Any person licensed to distribute 
r.estri.cted use pesticides shall be considered licensed to distribute general use 
besticides without any additional fee. All fees collected under this section shall 

e deposited in the Board of Pesticides Control Special Fund. 

4. Violations: penalty. 

LExemptions. The following situations are exempt from the provisions of 
this section. 

A. Any person may distribute the following products without a general 
use pesticide dealer license: 

(1) Household use pesticide products with no more than 3% active 
ingredients: 
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(2) The following products. which have limited percentages of active 
ingredients: · 

(3) The following products with unlimited percentages of active 
ingredients: 

(a) Pet supplies such as shampoos. tick and flea collars and dusts: 

(b) Disinfectants. germicides. bactericides and virucides: 

(c) Insect repellents: 

(d) Indoor and outdoor animal repellents: 

(e) Moth flakes. crystals. cakes and nuggets: 

(f) Indoor aquarium supplies: 

(g) Swimming pool supplies: 

(h) Pediculocides and mange cure on man: 

(i) Aerosol products: and 

Q> General use paints. stains. and wood preservatives and 
sealants. 

B. The board may promulgate rules to exempt the sale of additional 
general use pesticide products from the dealer licensing provisions of this 
section. 

490-X. Posting of areas treated with pesticides. 
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§490 Y. Pesticide grormd water protection plan 

In cooperation with the Department of Environmental Protection, the 
Department of Conservation and the Department of Human Services, the board 
shall p~pare a pesticide grottnd water protection plan. The plan must be 
consistent with Title 38 section 401 and must provide for on-going monitorin~ for 
pesticide residues in grou'nd water aquifers susceptible to pesticide 
contamination from the '!f\oximate and heavy use of pesticiaes or the proximate 
use of pesticides with hig leaching potential. 

1. Grormd water monito · d. Th round water monitorin fund 
referred to as the "fund", is establis ed within the Board of Pesticides Control to 
carry out ~.urposes of this section. The fund is a non-lapsing account and 
unexFended balances may carry forward into subsequent years. The 
CommiJ?sioner may credit funds received from any source to the fund. provided 
that such funds are used for the purpose established under this section. 

2. ReJ>Qrt. The Board 
ex enditures from the fund in i 
49 -G. 

Transition 

Sec. 11. Transition. Notwithstanding any other provision of law, the 
following provisions apply to the Department of Agriculture, Food and Rural 
Resources and the transfer of pesticide regulatory authority and programs under 
the Board of Pesticides Controf to the Department of Environmental Protection. 

1. All accrued expenditures, assets, liabilities, balances of appropriations, 
allocations, transfers, revenues or other available funds in any account or 
subdivision of any account of the Board of Pesticides Control under Title 22 
chapter 258-A must be transferred to the prof?er accounts in the Department of 
Environmental Protection by the State Controller upon the request of the State 
Budget Officer. 

2. All agreements, leases, contracts or licenses issued under Title 22 
chapter 258-A prior to the effective date of this Act continue to be valid under the 
terms of issuance until they expire or are rescinded, amended or revoked. 

3. All rules adopted under Title 22 chapter 258-A that do not conflict with 
the provisions of this Act remain in effect until rescinded or amended by the 
Board of Pesticides Control or overturned by a court of law. 
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4. This Act has no effect on the terms of appointment of members of the 
Board of Pesticides Control except that, on the effective date of this Act, the 
member of the Board of Pesticides Control appointed as a commercial apr.licator 
is removed, to be replaced by the Governor with a trained ecologist unaer the 
provisions of this Act. 

5. Employees of the Board of Pesticides Control under Title 22 chapter 
258-A are transferred to the Board of Pesticides Control under Title 38 chapter 3, 
subchapter I-A and shall: 

A. Retain their accrued fringe benefits, including vacation and sick leave 
and health and life insurance benefits; 

B. If members of collective bargaining units on the effective date of this 
Act, remain as members in their respective bargaining units and retain all 
rights, privileges and benefits provided by their collective bargaining 
agreements with respect to state service while employed with the Board of 
Pesticides Control; and 

C. Remain as members of the Maine State Retirement System. 

6. The Commissioner of the Department of Environmental Protection and 
the Commissioner of the Department of Agriculture, Food and Rural Resources 
shall determine the best method of resolving any legal, fiscal, personnel or 
operational conflict created as a result of this Act and sh.all submit necessary 
statutory recommendations to correct any conflict to the Second Regular Session 
of the 115th Legislature. 

Right of way pesticide research 

Sec. 11.38 :MRSA §480-L is amended to read: 

§480-L. Research 

The commissioner, in cooperation with other state agencies, is authorized 
to conduct research and studies to determine how the resource values of 
resources of state significance can be res~ored and enhanced. 

1. Alternatives to right of way ~cide use- The commissioner shall 
conduct research on alternatives to rig t of way pesticide use for vegetation 
control including. but noJ limited to. research on th~nvironmental an_d economic 
costs and benefits of mechanical vegetation control and substitution planting. 

Sec. 12. Department of Transportation; pesticide research. The 
commissioner of the Oepartment of Transfortation shaD fund research conducted 
under Title 38, section 480-L, subsection , from funds allocated to the Highway 
Fund under Title 23, section 1651. 

Sec. 13. Public utilities to research alternatives to right of way pesticide 
use. Public utilities organized under Title 35 shall conduct research on 
alternatives to utility right of way pesticide use for vegetation control including, 
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but not limited to, research on the environmental and economic costs and benefits 
of mechanical vegetation control and substitution planting. A decision by a 
utility to conduct research under this section is deemea to be prudent. The Public 
Utilities Commission shall review public utility expenditures under this section. 

Statement of Fact 

This bill is the minority report of the Commission to Study the Use of 
Herbicides, established by Resolves 1989, chapter 98. The bill moves the Board of 
Pesticides Control from the Department of Agriculture, Food and Rural Resources 
to the Department of Environmental Protection and would prohibit the sale of 
produce treated with pesticides baruted in Maine; increase penalties for pesticide 
violations; require the MOOT and utilities to pay municipalities their avoided 
costs when entering into no-spray agreements (mumcipalities would be 
responsible for any costs above tfi.e MOOT's or utility's avmded costs); require 
research into agricultural, forestry and right of way alternatives to pesticides use; 
require sround water protection planning and establish a pesticide ground water 
monitonng fund; amend the State's pesticide regulatory policy; change the 
membership of the Board of Pesticides Control and establish procedures for 
suspending and removing members who violate pesticide regufations; require 
pesticide applicators to report to the board and require the board to report 
biennially to the Legislature; require training and certification of pesticide users, 
and; repeal the exemption for pesticide dealer reporting of pesticides sold in 
small containers. 
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Appropriations &: Allocations 

Sec. 14. Appropriation. The followin~ funds are appropriated from the 
General Fund to carry out the purposes of this Act. 

AGRICULTURE, FOOD AND RURAL 
RESOURCES, DEPARTMENT OF 

Agricultural Pesticide Research Fund 

All Other 

Provides funds to establish the 
Agricultural Pesticide Research 
Fund. 

DEPARTMENT OF AGRICULTURE, FOOD AND 
RURAL RESOURCES 

1991-92 

$300,000 

TtJfAUL $300,000 

ENVIRONMENTAUL PROI'ECTION, 
DEPARTMENT OF 

Ground Water Monitoring Fund 

All Other 

Provides funds to establish the 
ground water monitoring fund. 

Board of Pesticides Control 

Positions 
Personal Services 
All Other 
Capital 

Provides funds for a toxicologist, 
an assistant toxicologist, a 
programmer analyst, a data entry 
specialist, a part-time data entry 
specialist, general operating expenses 
and computer equipment. 

( 4. 5) 
$ 92,060 

6,750 
7,50Jl 

$106,310 

1992-93 

$ 75,000 

(4.5) 
$134,080 

9,000 

$143,080 
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DEPARTMENT OF ENVIRONMENTAL 
PROTECTION 

TOTAL 

CONSERVATION, DEPARTMENT OF 

Forest Pesticide Research Fund 

All Other 

Provides funds to establish the 
Forest Pesticide Research Fund 

DEPARTMENT OF CONSERVATION 
TOTAL 

1991-92 1992-93 

$106,310 $218,080 

$300,000 

$300,000 

Sec. 15. Allocation. The following funds are allocated from Other Special 
Revenue Funds to carry out the purposes of this Act. 

AGRICULTURE, FOOD AND RURAL 
RESOURCFS 
DEPARTMENT OF 

Agricultural Pesticide 
Research Fund 

All Other 

Provides funds for contractual 
services to the University of 
Maine or the Cooperative 
Extension Service for research 
relatin~ to the agricultural use 
of pesticides. 

AGRICULTURE, FOOD AND RURAL 
RESOURCFS, DEPARTMENT OF 
TOTAL 

$300,000 

$300,000 



ENVIRONMENTAL PR<JfECTION, 
DEPARTMENT OF 

Ground Water Monitoring Fund 

All Other 

Provides funds for contractual 
services to monitor for pesticide 
residues in ground water aquifers. 

DEPARTMENT OF ENVIRONMENTAL 
PR<JfECTION 

Tai'AL 

CONSERVATION, DEPARTMENT OF 

Forest Pesticide Research Fund 

All Other 

Provides funds for contractual 
services for forest pesticide 
research needs in conjunction with 
the Forest Resource Assessment Program. 

DEPARTMENT OF CONSERVATION 

Tai'AL 

Fiscal Note 

Appropriations/ Allocations: 
General Fund 
Other Special Revenue 

Revenues: 
Other Special Revenue Funds 

1991-92 

0 

$300,000 

$300,000 

1991-92 

$706,310 
600,000 

600,000 
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1992-93 

$ 75,000 

$ 75,000 

1992-93 

$218,080 
75,000 

75,000 

This bill transfers the Board of Pesticides Control from the Department of 
Agriculture, Food and Rural Resources to the Department of Environmental 
Protection. This transfer will reguire additional appropriations, 
deappropriations, allocations and deallocahons. The exact amounts can not be 
determined at this time. 
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Also, this bill appropriates funds from the General Fund to the Department of 
Environmental Protection and the Department of Conservation to establish three 
Other Special Revenue Funds and provide funding for 4-1/2 new positions. The 
General Fund appropriations used to establish the new dedicated funds result in 
an increase in Other Sfecial Revenue. These Other Special Revenue funds are 
also allocated in this bil for contractual research services. 
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Organizational Chart of the Board of Pesticides 
Control and a listing of Staff. 
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14. Staffillg 

The Board is a relatively small agency, with 10 full time and three seasonal 
positions. A listing of the staff, their title, the accounts they are paid from and the 
number of years service with the Board are listed below. 

Employee 

Rob't I. Batteese, Jr., 

Henry S. Jennings 

Lebelle R. Hicks 

Wesley C. Smith 

Gary D. Fish 

Paul .R. Gregory 

Raymond G. Connors· 

Ernest G. DeRaps 

Roger A. Beaulieu 

.. ·. , 

Dale V. Fowler 

Vacant 

Jennifer L. Paul 

M. Dawn Charest 

Title 

Director 

Environmental 
Specialist IV 

Toxicologist 

Biologist I 

Environmental 
Specialist III 

Public Relations 
·specialist 

Oil & Hazardous 
Materials · 
Specialist I 

II 

Pesticide Control 
Technician 
(seasonal) 

II 

" 

Clerk S teno ill 

Clerk Typist II 

Working 
Title 

Director 

Years 
Account W/BPC 

1108.3 14 

Chief, Certifi- 3108.3 6 
cation & Enforcement 4108.3 

Pesticides Tox.ico- 4108.3 
1ogist 

Pesticides .. 4108.3 
Registrar 

Certification & 
Licensing Specialist 

Public Information 
Officer 

Pesticides 
·Inspector 

II 

Pesticides 
Inspector 

II 

II 

Office Manager 

Secretary 

4108.3 

4108.3 

4108.3 

3108.3 

4108.3 

3108.3 

3108.3 

4108.3 

4108.3 

.5 

8 

2 

.75 

3 

10 

3 

2 

6 

6 
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The organizational chart is as fo"llows. 

Policy 

Administrative 
Commissioner 

Agriculture, Food & Rural Resources 

7 Member Public Board 

Toxicologist 

Pesticides 
Registrar 

Director, Bureau of 

. /ural Resources 

Director 
Board of Pesticides Control . I . . 

J 

Chief, Certipcation Public Information 2 Secretaries 
& Enforcement Specialist 

I~ 
Certification & 2 Full Time 
Licensing Specialist 3 Seasonal Inspectors 

As indicated in Section 2, the Board has been fortunate to receive three very 
important new positions since 1987. These are the Certification and Licensing Specialist, ' 
the Toxicologist a.r1d the Public Information Officer. The Board is very pleased with these 
new employees and believes they have already demonstrated very valuable contributions to 
their· programs.· 

The Board has also been very fortunate to hire dedicated employees. As a 
consequence, there has been very little turnover in staff. The one weakness concerns the 
seasonal i,nspectors' positions where one vacancy currently exists because the employee left 
for a full time job. The Board has tried to minimize this problem by hiring semi-retired 
persons. In the future, the workload is expected to increase to the point where additional 
enforcement staffing will be necessary. · 
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Local pesticide regulation and FIFRA 

INTRODUCTION 

For several years the question of whether political subdivisions (counties, 
municipalities, etc.) of states are authorized under federal law to regulate pesticides has 
been open to debate. A subcommittee of the Joint Standing Committee on Agriculture 
examined the issue in 1987, paying particular attention to a few then-recent cases which 
did not conclusively settle the issue. Earlier this year, the Maine Supreme Judicial Court 
issued an opinion upholding local regulation. Because of the disagreement among the 
state and federal courts which have ruled on the issue, however, it is doubtful that the final 
word has been spoken. 

This memo provides a brief discussion of the issue of preemption of local pesticide 
regulation and the several court decisions addressing it. 

FIFRA 

The Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) (7 U.S.C. §136 et 
seq.) comprehensively regulates the manufacture, distribution, sale and use of pesticides. 
FIFRA specifically precludes states from regulating the labeling and packaging of 
pesticides (7 U.S.C. §136v(b)), but allows state regulation in other areas of the sale and 
use of pesticides as long as the state regulation is more stringent than the minimum federal 
standards contained in the Act. Specifically, 7 U.S.C. §136v(a) provides: 

A State may regulate the sale or use of any federally 
registered pesticide or device in the State, but only if and to 
the extent the regvlation does not permit any shle or use 
prohibited by this chapter. 

It is clear, therefore, that FIFRA contemplates state action in the field of pesticide 
regulation. What is not as obvious is the Congressional intent regarding pesticide 
regulation by the political subdivisions of states. Although Congress did discuss the issue 



of local regulation, it provided no definitive resolution, and no clear language was 
included in the statute in 1975, when the issue was debated, nor in any of the subsequent 
amendments. Because FIFRA contains no express direction as to whether counties and 
municipalities are prohibited or permitted to act, and because there is not agreement over 
the meaning of the legislative history, it is not surprising that, when confronted with this 
issue, courts have reached varying conclusions. 

CASES 

People ex rei. Deukmeiian v. Mendocino County (1984) 

The California Supreme Court handed down the first major decision on federal 
preemption of local pesticide regulation in 1984. California asked the court to prohibit 
enforcement of Mendocino County's initiative ordinance prohibiting aerial application of 
phenoxy herbicides. The State argued that both California pesticide law and FIFRA 
preempted the county's ordinance. 

The California Supreme Court upheld the ordinance. It read FIFRA 's silence on local 
regulation as evidence of a compromise position adopted by Congress. Because FIFRA 
neither expressly authorizes nor prohibits local regulation, the California court determined 
that Congress left the decision up to states whether political subdivisions would have any 
role in the regulation of pesticides. 

863 P.2d 1150 (Cal. 1984). 

Maryland Pest Control Association y. Montgomery County. Maryland (1987) 

In 1986, two pesticide industry associations challenged posting and notification 
ordinances adopted by Montgomery and Prince George's counties in Maryland. The 
federal district court for the district of Maryland struck down the ordinances based on the 
language of FIFRA and its legislative history. The court found that because FIFRA made 
a distinction elsewhere in the statute in the use of the terms "state" and "political 
subdivision," the fact that §136v(b) specifically permits "states" to adopt pesticide 
regulations means that FIFRA does not permit "political subdivisions" to regulate 
pesticides. The court found support for that reading in the legislative history. The United 
States Court of Appeals for the Fourth Circuit summarily affmned the federal district 
court's decision in an unpublished opinion. 

646 F.Supp. 109 (D.Md. 1986), aff'd without opinion, 822 F.2d 55 (4th Cir. 1987). 

COPARR. Ltd v. City ojBoulder (1989) 

An association of commercial pesticide applicators and a property owner who used 
and contracted for the application of pesticides challenged two ordinances adopted by the 
City of Boulder, Colorado. One ordinance essentially provided for local enforcement of 
many aspects of the federal and state pesticide statutes, and was struck down by the 
federal district court in Colorado. The other ordinance imposed notification requirements 
for the airborne application of pesticides. The federal district court adopted the California 
court's reading of FIFRA, and upheld the notification ordinance because it did not conflict 
with the federal and state regulatory scheme. 

735 F.Supp. 363 (D.Colo. 1989) 
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Central Maine Power Company y. Town ojLebanon (1990) 

In March of 1990, the Supreme Judicial Court in Maine took up the issue of FIFRA 
preemption of town ordinances. The Town of Lebanon enacted an ordinance which 
prohibited the commercial application of pesticides for nonagricultural uses, unless the use 
was first approved by a Town Meeting vote. Central Maine Power Company challenged 
the ordinance because the company was precluded from using herbicides to control 
vegetative growth along a utility corridor it owned in the town. 

The Court ruled that neither the state statute nor FIFRA preempted Lebanon's 
ordinance. The court refused to find that the absence of any mention of local governments 
in the section of FIFRA which expressly delegates regulatory authority to the states 
effectively superseded traditional notions of state sovereignty in determining how to 
allocate state power among the states and their subdivisions. The Law Court agreed with 
the analysis of the California Supreme Court and the federal district court in Colorado in 
finding that the legislative history is inconclusive. 

571 A.2d 1189 (Me. 1990) 

Mortier y. Town ojCasey (1990) 

A land owner who wanted to spray a portion of his own land joined with several other 
persons to challenge a Casey, Wisconsin, ordinance. The restriction precluded aerial 
spraying and limited the land area which could be sprayed. The Supreme Court of 
Wisconsin held, although not unanimously, that the legislative history of FIFRA revealed 
the clear intent of Congress to preempt all local regulation of the use of pesticides. The 
dissenters concluded that Congress had failed to demonstrate a clear and manifest purpose 
to deprive local government of its powers under the federal constitution, and would have 
ruled in favor of local regulation. 

452 N.W.2d 555 (Wis. 1990) 

Professional Law Care Association v. Village ojMilford (1990) 

The latest decision in this area was handed down by the United States Court of 
Appeals for the Sixth Circuit on August 1st of this year. The Village of Milford, 
Michigan, adopted an ordinance requiring the registration of commercial pesticide users 
and detailed notification procedures. The federal district court for the district of Michigan 
ruled that the ordinance is impliedly preempted by FIFRA. The Sixth Circuit agreed, 
relying on the fact that FIFRA mentions political subdivisions in some provisions but the 
section expressly delegating authority to the states does not also expressly extend that 
authority to political subdivisions. 

59 USL W 2111 (6th Cir. 1990) 
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SUMMARY 

Two state supreme courts and one federal district court have held that FIFRA does 
not preempt political subdivisions of states from adopting their own pesticide regulations, 
provided those regulations do not conflict with either the substantive FIFRA provisions or 
the provisions of the state pesticide statutes. Maine is one of the states in this group, so 
Maine municipalities are free to regulate the sale and use of pesticides within the 
parameters of FIFRA, the Maine Pesticide Control Act (7 MRSA §601 et seq.) and the 
Maine Board of Pesticide Control Act (22 MRSA §1471-A et seq.). 

Two federal circuit courts and one state supreme court have found that FIFRA does 
preempt local regulation of pesticides. Under these decisions, the relationship between the 
local regulation and the federal and state laws is irrelevant; the political subdivisions, the 
courts ruled, have been denied by Congress the power to adopt any regulation. 

Congress, with every opportunity to address the divergent interpretations of FIFRA, 
chose not to address the issue in the 1988 amendments to FIFRA. Preliminary indications 
are that the issue of local preemption is not high on the priority list of subjects to be 
settled as the next FIFRA amendments are being prepared for 1991. If Congress will not 
clarify the issue, the only recourse for a final, definitive resolution is the United States 
Supreme Court. As of this date, no appeal is pending before the Court. 

Until either Congress or the U.S. Supreme Court acts, the Maine Supreme Judicial 
Court opinion in Lebanon is the law of the land in Maine. It is important to note, however, 
that the question of local preemption by FIFRA is one of interpretation of the federal law 
and its legislative history; therefore, although a federal court decision would not 
technically overrule a differing state court decision within the same jurisdiction, it may 
have persuasive value to a state court. State courts, as a matter of policy, usually follow 
the lower federal court decisions on federal questions; the only federal court the state 
supreme courts must follow is the United States Supreme Court. See Littlefield v. State of 
Maine. Department of Human Services, 480 A.2d 731, 737 (Me. 1984). A decision by the 
federal district court for the district of Maine or by the First Circuit Court of Appeals in 
favor of preemption, therefore, while not overruling the Lebanon decision, may make the 
Maine Supreme Judicial Court rethink its position. 
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To illustrate the potential of high-yield silviculture, four scenarios were used, tabulated by 
Greenwood et al. (1988). The "NO SILVICULTURE" yield curve was derived from 
unpublished data obtained in the most recent USDA Forest Service resurvey of Maine (Powell 
and Dickson 1984). It represents historical, empirical yields of spruce and 'fir only (no other 
species) from six million acres of spruce-fir forest type. 

The four curves represent four scena.rios for spruce-fir stands assumed to be growing on site­
index 60 land (average height of dominant trees to reach 60 feet in 50 years) which is 
considered above. average for the spruce-fir region. The curves· represent projected yields 
(cords of merchantable wood/acre) over stand age (years). The vertical line at age 40 
represents a desirable rotation length with high intensity sihicultu.re. · 

The bottom curve represents natural spruce-fir stand development with no silviculture 
whatsoever. At age 50 it would yield about 10 cords/acre with an anticipated yield of 20 
cords at age 70. The three higher curves represent incremental (cumulative) additions ·of 
silviculturaJ treatments which illustrate the prerequisite nature of herbicide technology to 
carrying out fo..~rther silvicultural improvements. · 

.The tenn "Regen" indicates an improvement in stocking of natural regeneration to 80%. The 
~erm "+ Herbicide" indicates 2. timely herbicide treatment. to maintain that regeneration in· a 
free-to-grow condition. With these improvements, a yield of 48 cords/acre is expected at age 
50. 

In the next higher curve the term "+PCT/Planting" indicates increased stocking to 90% and 
crop tree spacing controlled by either precommercial thinning (PCT) of.fully stocked natural 
stands or by planting trees for plantation production. With this scenario 51 cords/acre is 
expected at age 40. To attain the highest yielding scenario C+ Genetics" with 71 cords/acre at 
age 40). yields of the planting scenario were increased by 40% to represent results of an 
intensive clonal tree-improvement program. 

Source: Seymour, R.S. and M.L. McCormack, fr. (1989). Having Our Forest and 
Harvesting It Too: The Role of Intensive Sikiculture in Resolving Forest Land 
Use Conflicts. Forest and Wildlife Managei:!lent in New England. What Can 
We Afford? Proc. Joint Meeting, New Englwd Soc. of Amer. Foresters. Me. 
Chap. The Wildlife Soc., and Atl. Int. Chap .. '\mer. Fisheries Soc. Portland, Me. 
15-17 March 1989, p. 208 



28 AND 32 YEAR RESPONSE OF BALSAM FIR 

28 Year Response after Chemical Release (2,4-D I 2,4,5-T mixture) 
32 1'oGr Rosponse afler Manual Release 

Total Basal 
Fir Vol Area 

Plot Treatment (m3/ha) (m2/ha) 

15 Chemical Release 191.4 44.7 
16 Chemical Release 134.8 36.6 
.17. Control (Chern. Rel.) 52.4 23.3 
18 Manual Release 95.4 17.9 
19 Control (Man. Rel.) 58.2 11.4 

Response 

A. Chemical Release: 
265 °/o greater fir volume than the control 28 years later. (Plot 15) 

. 157°/o greater fir volume than the control·28 years later. (Plot 16) 

B. ManualRelease: 
64 °/o greater fu volume than the control 32 years later. (Plot 18) 

souRcE: MACLEANJ D. A. AND MoRGANJ M. G~J 1983. LoNG-TERM 
GR6~TH AND YIELD RESPONSE OF YOUNG FIR TO ~ANUAL AND CHEMICAL 
RELEASE FROM.SHRUB COMPETITION. FoR. (HRON. 59(q):l77-183. . .. . . . . 
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10.8 
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