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EXECUTIVE SUMMARY

In accordance with 7 MRSA §4213, this report is presented to the Joint Standing Committee on
Agriculture, Conservation and Forestry. It describes the status of the Nutrient Management
Program and the development and accomplishments of the program.

The purpose of the Nutrient Management Program is to address non-point source pollution from
agriculture, as well as point sources from “concentrated animal feeding operations” (CAFOs) by
promoting best management practices on Maine's farms and by ensuring their implementation
through a variety of efforts. Development and implementation of Nutrient Management Plans
requires specialized technical assistance and knowledge. There are 178 individuals in Maine
who qualified as Certified Nutrient Management Planning Specialists. Not all of these
individuals are available to prepare and certify Nutrient Management Plans. In fact it was
estimated that only about 17 planners were available to assist farms on an unrestricted basis. By
the end of the year, there were 740 Nutrient Management Plans in place covering 149,881 acres
and 115,291 animal units. Of these plans, about 137 currently need to be updated. Another 89
will expire in 2010 and will need to be updated as well.

During 2009 and early 2010, four training events (three were multiple days) were approved by
the Department for a total of 19 Nutrient Management Recertification Credits. These programs
were held either in conjunction with a Soil and Water Conservation District, the Maine Compost
Team, the University of Maine Cooperative Extension (UMCE) the Natural Resources
Conservation Service (NRCS), or independently by the Department. Notable training events
included a joint training session for Certified Crop Advisors and Nutrient Management Planning
Specialists, and the six presentations given at the Agricultural Trades Show in Augusta on a
variety of subjects.

During 2005, the legislature reinstated the Nutrient Management Coordinator position and a new
coordinator was employed in October of that year. Reinstatement of this position was essential
to keep important aspects of the program moving forward.

Probably one of the more significant aspects of the Nutrient Management Law is the financial
burden placed on farmers with its implementation. To mitigate this impact, a Nutrient
Management Grant Program was estabhshed to help farmers comply with the Nutrient
Management Law. Subsequently, the 119™ Legislature appropriated $2.5 million to provide
farmers with funding for manure storage and handling systems. In 2002 and again in 2003,
voters approved an additional $2.0 million and $1.0 million, respectively, for funding additional
projects. To date, 119 farms in 12 counties have been awarded grants on a cost-share basis. An
additional grant program, Phase II Supplemental, was initiated in October 2006. Details of this
program will follow in this report. Unfortunately, sufficient grant funds are not available to meet
all needs.

The Nutrient Management Loan Program provides farmers with low-interest (2%) loans when
grant funds must be supplemented to cover the cost of a project, or when a project is not eligible
for a grant. The Loan Fund has been poorly utilized for reasons to be explained below, and
changes to this program to allow funding for resolving a broader array of environmental issues
were proposed in 2006. Revisions to Maine’s tax laws allow farmers to exempt manure storage
structures from property taxes, as well as to take a sales tax exemption on materials used in
construction of manure storage or handling systems. These tax provisions are not well known,
are underutilized and may require new creative ways to promote them.



Concentrated Animal Feeding Operations (CAFOs) must comply with federal and state
regulations and, if required, obtain a combined Livestock Operations Permit/Maine Pollutant
Discharge Elimination System (LOP/MEPDES) Permit from the Department of Agriculture and
the Department of Environmental Protection (DEP). Seven farms had originally been inspected
and issued Provisional Livestock Operations Permits. The provisional permits now have all
expired and been replaced with full permits. Recent estimates indicate that approximately 23
additional farms will require LOPs and another eight still need to be evaluated. It is likely that
many of these farms will not require a MEPDES permit. A high priority was placed on getting
as many of these farms as possible into compliance in 2009. Three Maine farms underwent
CAFO inspections in late 2005 and 2006 and three more were inspected in 2008 by the
Environmental Protection Agency (EPA), the Maine DEP and the Maine Department of
Agriculture (Department). Two more CAFO inspections on Maine farms were conducted by the
EPA in 2009. The 2008 farms inspected included one poultry and two large dairy operations
while the 2009 farms consisted of one dairy and one poultry farm. Since EPA rules regarding
permitting of livestock facilities are evolving, this will require additional coordination between
the Department, DEP and EPA.

Reinstatement of the Nutrient Management Coordinator position is keeping all aspects of this
program moving forward. “The Nutrient Management Rules” (Ch. 565) and nutrient
management-related “Rules for the Disposal of Animal Carcasses” (Ch. 211) and the “Rules
Regarding the Disposal of Cull Potatoes” (Ch. 600) all require updating. The “Rules for the
Agricultural Compliance Program” have been completed, and public hearings were held in
January 2007. The rules were finally adopted in May 2007. Training and certification of Nutrient
Management Planning Specialists must continue. Follow-up on the Loan Program, tax
exemption provisions and other aspects of this program, is essential. A new initiative,
establishing and implementing a Phase IV Nutrient Management Grant Program was initiated in
2009, but will continue to require a substantial investment of time and personnel resources if it is
to become a reality. A request for $3 million for agricultural water (irrigation) projects and for
nutrient management grants was included in the Governor’s bond package for 2009 but only the
irrigation funds survived the legislative process.

Rapidly changing policy positions by EPA and USDA’s Natural Resources Conservation Service
(NRCS) continue to require close scrutiny by the Department. In addition, it is still unclear what
the impact of the newly adopted EPA rules regarding CAFOs and AFOs (Animal Feeding
Operations) will be. The revisions to the EPA’s CAFO rules have finally been adopted and the
state must now evaluate the revisions to determine what the changes may mean for Maine
producers. In addition, conflicts with State laws and rules must be identified and addressed.

Moreover, our long-standing federal partner for providing technical support, USDA’s NRCS, has
moved to the privatization of technical assistance rather than providing it by their own
employees. Private Technical Service Providers (TSPs) have been available for writing
Comprehensive Nutrient Management Plans (CNMPs), and for other projects, with funding from
USDA'’s Environmental Quality Incentives Program (EQIP). The formula for providing this cost
share has changed to a fixed amount rather than a percent of cost approach. The result is that
farmers will likely end up paying a larger share of these planning costs. In addition, funding for
many conservation programs in the 2007 federal “farm bill” has been reduced. Consequently,
the decreasing availability of technical specialists for applying conservation practices to the land
is a trend that needs to be reversed. To do this may require new solutions that may call for
legislative involvement.



A conflict is brewing over posted road ordinances between farmers and municipalities,
particularly where ordinances are inconsistent from town to town. This conflict may see
Jegislation submitted by one or more parties in the future if it can not be resolved another way.

BACKGROUND

The Nutrient Management Law, originally passed in 1998, required the Department of
Agriculture to establish rules for conducting a Nutrient Management Program and to adopt
standards for Nutrient Management Plans. These actions were completed by December 15, 1998
and were ratified by the Legislature the following spring. In addition, amendments to the
Nutrient Management Law were made in 1999, 2001 and again in 2002. These were necessary
as the development of the program required additions to the rules to describe specific processes
or simply to correct or change the existing rules to better reflect how the program was working in
reality.

These changes included giving the Commissioner the authority to revoke certifications and
permits and to issue provisional permits for certain livestock operations. They also included tax
exemptions for manure storages, appeals processes, and defining Nutrient Management Plans as
confidential business information. However, recently adopted Rules by EPA require that CAFO
Nutrient Management Plans be submitted to the EPA with the permit application and so be
available for public review. The most recent changes were added to define the recertification
process for Nutrient Management Planning Specialists.

After the rules were approved, the Department began implementation of the various elements of
the program based on the timeline set in legislation. The primary areas of implementation were
the training and certification program for Nutrient Management Planning Specialists,
establishment of the Nutrient Management Review Board, issuance of variances, enforcement of
the winter spreading ban and the establishment of a permitting program. In addition, it was
necessary to develop a data management system (now in the process of being modified), to
identify funding sources for manure storages, and to negotiate agreements with the Maine DEP
about how the Nutrient Management Program would interface with DEP programs that had
overlapping or similar jurisdictions. All these important components of the program have been
successfully addressed, and ongoing efforts continue to identify areas of the program requiring
modifications to meet future goals.

IMPLEMENTATION/ONGOING EFFORTS

The implementation of the Nutrient Management Program truly is being accomplished through a
partnership approach. Many players have roles in making the various pieces of the program
work. The Department of Agriculture has, of course, taken a leadership role in developing and
coordinating the different components of the program. The University of Maine Cooperative
Extension has had a primary role in conducting certification training workshops for consultants,
farmers and agency people. They also have worked in concert with the Department to develop
the outline of a Nutrient Management Plan and guidance materials to assist planners who
develop plans.

The USDA Natural Resources Conservation Service continues to be a strong partner by having
many of their professional staff trained and certified for preparing CNMPs. During the early
development of this program, NRCS provided a liason person to work with the Department on



technical aspects of the program. NRCS also assisted the Department by providing technical
assistance for the very successful Nutrient Management Grant Program during Phases I, II, and
III, and the recently concluded Phase II Supplemental. Additionally, they have worked closely
with Department staff incorporating the requirements of the State's Nutrient Management Law
and Rule into the NRCS requirements for Comprehensive Nutrient Management Plans. The
possibility of having State certified Nutrient Management Planners authorized to approve or
update federal CNMPs is still being discussed by the Department and NRCS as a measure to fill
the gap created by insufficient numbers of NRCS personnel.

The UMCE county offices and the Soil and Water Conservation Districts (SWCDs) have hosted
workshops and training sessions and have been the front line delivering information to farmers
throughout the state. The Maine DEP, the Finance Authority of Maine (FAME) and the Maine
Municipal Bond Bank all have been partners with the Department putting together and
administering the Nutrient Management Loan Program. The private sector also has taken an
interest in the program. Several private firms have trained individuals to write and certify
Nutrient Management Plans to assist farm operations that need Livestock Operations Permits or
guidance with the Nutrient Management Grant Program. Without the commitment and hard
work by so many individuals and agencies, it would not be possible to continue implementing
such a far reaching program. The main components of the program are described below, with
recent achievements included for each of them.

Update of the Nutrient Management Law and Rules

In 2001, the Department proposed and adopted amendments to the Nutrient Management Law
and Rules to enable the Commissioner to issue variances on the implementation dates of the
Nutrient Management Law. The Nutrient Management Rules also have been amended through
rulemaking to reflect changes made to the Nutrient Management Law, and include the process by
which the Commissioner can issue variances on Nutrient Management Law implementation
dates. Other changes included in the rules were an appeal process for variances, a process for
revocation of Nutrient Management Planner Certification and revocation of full or provisional
Livestock Operations Permits, and some changes on CAFO designation. Rulemaking in 2002
added a recertification process enabling Certified Nutrient Management Planning Specialists to
aquire recertification credits and keep their certification valid.

The Nutrient Management Rules again need to be updated based on legislative changes adopted
in 2003, the recently adopted revisions to the federal CAFO rule and on other recently identified
concerns. These updates must include changes in the status of compost and other soil
amendments as they relate to the Nutrient Management Law. In addition, a number of
inconsistencies between the law and rules have been identified over time and need to be
corrected at the time of the next rulemaking.



Nutrient Management Planner Training and Certification

An important component of the Nutrient Management Program is the availability of Certified
Nutrient Management Planning Specialists (CNMPS) who can prepare and certify Nutrient
Management Plans for Maine’s farming community.

The University of Maine Cooperative Extension has made a major commitment to develop and
deliver training sessions to prepare farmers, consultants and agency people for this certification.
There are two categories of certification, a private one for farmers who want to prepare and
certify their own plan and a commercial/public one for people who want to be able to prepare
and certify plans for anyone requesting it. Certification as a Nutrient Management Planning
Specialist requires that an individual pass a certification exam administered by the Department.
Applicants who do not pass the exam are allowed to retake it three weeks after failing the
original exam. Once an applicant has passed the exam, he/she is issued a certificate that is valid
for five years.

The data for 2009 indicates that 149 individuals are certified as Nutrient Management Planning
Specialists by the State of Maine. Of this number, 58 are farmers and the remaining 91 are
either agency personnel or private consultants. There are an additional 29 people who qualify as
Nutrient Management Planning Specialists because they have been certified by the American
Agronomy Society as Certified Crop Advisors (CCAs) or by other organizations. This makes a
total of 178 people who are qualified to write and approve Nutrient Management Plans in this
state. This number has decreased by two compared with 2008. Only three new planners became
certified in 2009 according to the Department records.

The number of planners who are actually available to do plans for farms is considerably less than
the totals would imply because many of the certified people either work for agencies such as
NRCS and have other responsibilities or are retired but still have the certification. Although it is
not easy to determine an exact number of certified people available for general NMP plan
preparation and approval, it appears that this number is approximately 17 people. This is broken
down into three general categories:

» Planners for whom this is a part of their normal workload — 9.

» Planners working for private sector companies such as fertilizer companies or residuals
management companies. These people may be available only to customers of the
company — 5.

» Extension Educators working for UMCE. These planners would be available on a very
limited basis — 3.

In addition to these groups there is a fairly large and variable number of NRCS einployees who
are certified to write plans and may occasionally develop or certify a plan in connection with an
EQIP project. These would usually be limited to a particular county.

The most recent record of Certified Nutrient Management Planning Specialists by county is from
2007, which is detailed in Figure 1. Presumably, a very similar distribution existed in 2009.
There was a concentration of certified planners in Kennebec, Aroostook and Penobscot Counties.
Each of these counties has 25 or more persons certified to prepare Nutrient Management Plans.






Winter Manure Spreading Ban and Variances

The ban on winter manure spreading is effective December 1 of a calendar year through March
15 of the following calendar year. This prevents spreading during the time of the year when the
potential for nutrients to reach water bodies is at its greatest.

The Department received only two requests for variances for the winter of 2002-2003. Both of
these requests were approved and both were for a limited time to allow the manure level in a pit
to be lowered to ensure that the pit would have sufficient capacity to get through the winter. This
number of variance requests was significantly fewer than the 15 approved in 2001-2002. The
number of winter spreading variance requests increased dramatically in 2003-2004 to 75. This
was greater than the total number of requests for the three previous years. The increase occurred
as a result of the unusually wet fall, which prevented many farms from getting equipment onto
fields and prevented them from lowering manure storages enough to be able to accept the
amount of manure that would be generated during the winter months. Many of these farms were
able to get onto their fields for the first time in months just before the ban went into effect. Most
of them needed several days of additional time to lower their storages sufficiently to get through
the ban period. This startling increase in the workload at a critical time of the year put a severe
strain on the Department personnel reviewing and approving requests. This was exacerbated by
the fact that NRCS was unable to assist in the process. The result was that the normal process for
issuing variances had to be abbreviated. Had a mechanism been in place that would have
allowed the Commissioner to move the spreading ban date ahead about two weeks when extreme
conditions warrant it, this situation could have been handled much easier. The Nutrient
Management Review Board, however, decided that the present system is working satisfactorily
and, therefore, a Rule change was not needed at that time.

The 2004 season enjoyed drier field conditions which resulted in no requests for variances. In
contrast, the spring and fall seasons of 2005 exhibited excessive rainfall making most field
activities, particularly the emptying of manure storage facilities, generally impossible.
Consequently, during the winter of 2005-2006, 65 variances were granted that allowed spreading
until December 31, 2005. Several producers were granted brief extensions for spreading into
carly January 2006. Two requests were denied because criteria established for granting a
variance were not met in these situations. The spring, summer, fall, and early winter seasons of
2006-2007 manifested some of the heaviest rainfall on record resulting in extremely wet and soft
field conditions. These ubiquitous, wet field conditions, coupled with unseasonably warm
temperatures and no permanently frozen ground until mid January 2007, prohibited many farms
from emptying manure storage facilities prior to the winter spreading ban period. Consequently,
the largest number of requests to date, 83 spreading variances and, subsequently, 15 extensions
for spreading into January 2007, and three extensions into February were granted. Two requests
were denied because criteria established for granting a variance were not met by these farms.

Throughout 2007, the compliance officers visited as many farms as possible who had requested
spreading variances. The purpose was to see how they were planning to avoid the need for
variances in the future. The visits encouraged farms to focus on timely spreading and advance
planning.

The summer and fall of 2007 proved to be more conducive to field work in general, which
allowed most farms to empty their storages before the winter spreading ban period. As a result
of the better weather conditions and the additional effort to raise awareness, only four farms
sought and received variances to spread beyond the December 1 deadline. Deep snow conditions



eventually ended spreading activities. Some field stacking continued as a way to divert manure
from storages that still had insufficient freeboard to make it through the winter.

The number of requests for spreading variances rose again in 2008 to 43 with five seeking
extensions. All the requests were granted. Most of the requests were based on problems faced
with spreading on wet fields during the fall.

The number of requests for spreading variances in 2009 dropped to 21. Only three farms
requested an extension. All three were granted but only two of the extensions were actually
used. Most of the requests were based on problems faced with spreading on wet fields during the
fall. The summer of 2009 was unusually wet, making any kind of field work nearly impossible
in June and July. Despite the wet conditions, most farms were still able to complete the fall
spreading before the December 1 cut off date. Approximately six of these spreading variances
were granted because either fall rain had added significant quantities of water to storages, and
land conditions were suitable for spreading in December, or unusually dry conditions in March
enabled certain farmers to prepare land for planting or to clean out storages earlier than usual, all
of which could be done in an environmentally-sound manner.

Nutrient Management Plans

The mandatory Nutrient Management Plan is a key element of the Nutrient Management Law. A
Nutrient Management Plan is a management tool designed to evaluate the amount of nutrients
needed compared to those available on a farm. The plan also includes setbacks from sensitive
resources and existing uses, erosion control Best Management Practices (BMPs) and provisions
for manure storage for a minimum of 180 days production of manure.

A farm operation is required by legislation to develop and implement a Nutrient Management

Plan if:

» the farm confines and feeds 50 animal units or more at any one time.

» the farm stores or utilizes more than 100 tons of manure or compost per year, not generated
on that farm.

» the farm is the subject of a verified complaint of improper manure handling (i.e. checked and
confirmed by the Department of Agriculture) or

» the farm stores or utilizes regulated residuals.

Nutrient Management Plans for most farms had to be completed and approved by January 1,
2001. The Department issued 40 variances on the completion date of January 1, 2001, mostly
because of the high volume of plans our cooperators (SWCD, NRCS) had to complete on or
around the deadline.

As of September 2001, three farms were known to be operating without a plan or a variance.
Later that fall and into 2002, the Department and the Nutrient Management Review Board took
steps that resulted in two of these farms voluntarily coming into compliance. One operation
remained out of compliance until the fall of 2002, when enforcement actions were sought. The
situation was resolved in court.

Farmers had until October 1, 2007 to fully implement their plans. This time span between
development of a plan and full implementation allowed farmers to arrange financing, buy
equipment and build or upgrade storage and handling systems that were needed to implement the









planners. All 11 requests were granted in order to give the planners time to complete the plans.
In most cases, the variance was only valid for three months or less. A few of the variances were
for five or six months. Only one variance had to be extended beyond six months due to
complications with obtaining all the materials needed to complete the plan.

Nutrient Management Plans for Fish Hatcheries

The Maine Department of Agriculture is charged by the legislature with implementing a law that
requires fish hatcheries to have Nutrient Management Plans for the fish ‘manure’ and waste feed
from the hatcheries. The interest in the development of Nutrient Management Plans for fish
hatcheries once again resurfaced in 2008 and 2009. Work with hatcheries continues to be a
small but on-going part of the items addressed under the Nutrient Management Program.
Department staff provided technical assistance to two hatcheries trying to deal with nutrient
management issues in 2009. The guidance document that was developed for use by fish
hatcheries in preparing plans formed the foundation for working with these hatcheries.

One continuing need is the development of rules for Nutrient Management Plans for fish
hatcheries. The guidelines that are now in place are an interim measure that may suffice until
rules can be developed. In order to develop the rules, a stakeholder process will need to be set
up. This process will probably require a considerable amount of staff time.

FINANCIAL ASSISTANCE

To comply with the winter manure spreading ban described in the Nutrient Management Law,
producers either need to have a manure storage facility that meets the requirements of the
Department or have identified suitable stacking sites where manure can be stored until it can be
spread. These requirements have placed a significant financial burden on some Maine farmers.
For this reason, the Department of Agriculture helped develop a Nutrient Management Grant
Program and a Nutrient Management Loan Program, intended to help farm operations comply
with the Nutrient Management Law.

Nutrient Management Grant Program

The purpose of this program is to help Maine farmers comply with the Nutrient Management
Law by providing cost sharing for manure storage and handling systems. This program has been
implemented in three major phases plus a supplemental phase and a fourth phase is proposed, all
of which are discussed below:

Phase I - Nutrient Management Grant Program

The Nutrient Management Grant Program funds for Phase I were appropriated by the 119"
Legislature. A total of $2.5 million was allocated to facilitate the construction of new or
retrofitting of existing manure storages and handling facilities on Maine’s farms. The
Department received a total of 145 proposed projects, with a total cost for all projects submitted
of $15.4 million ranging from $5,500 to $1.19 million per project. Some projects were not
eligible to receive 100% funding as they exceeded the maximum allowed reimbursement because
certain equipment requested was ineligible. ~Low-priority projects, although potentially
environmentally beneficial, could not be funded.
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Among the changes recommended were:

Increase the percent of cost share from 75% to 90%.

Increase the maximum amount of Nutrient Management Grant funds for any project from
$100,000 to $125,000.

Give equal weight to requests for solid and liquid systems.

Allow innovative systems for managing manure to qualify for the program.

Allow construction of compost pads.

Restrict applicants to those who do not have a valid contract for a Nutrient Management
Grant.

Place more emphasis on environmental benefits in the ranking system.

Give some credit to those who are willing to invest a larger share of their own money into
the project in the awarding of points in the ranking system.

Rearrange the application form to make it clear which costs are eligible for funding under
this program and which are not.

YV VYV VVVV VY

The RFP for Phase III of the Nutrient Management Grant Program was announced in December
2003. The signup period extended from January 1 to February 13, 2004. During this time, the
Department received 29 applications for Phase III grants. These applications were reviewed by a
subcommittee of the Nutrient Management Board, rated according to criteria set out in the RFP
and ranked in order of priority for funding. Funding was committed to 21 projects for a total
planned expenditure of $1,276,639. Twenty projects have been completed, while one farm had
begun its project and received partial payments. One farm declined the funds that were allocated
for its project, $125,000.

Eighteen funded projects were on smaller farms (<300AU), while three projects were on medium
size farms (300-999AU). A larger percentage (86%) of Phase III farms was in the small farm
- category than was the case in Phase II, which was 71%. Medium size farms comprised only
14% of the Phase III total compared with 29% for Phase II. $1,023,815 was allocated to small
farms, while $252,824 was designated for medium size farms. Seven of the State’s counties
were represented in Phase 111, and corresponding funds awarded are depicted in Table 1.

Grant funds awarded for Phases I, I, III and Phase II Supplemental are summarized in Table 1.
It should be noted that the grand total of grant funds awarded in Table 1, $6,110,030.00, is
inconsistent with the amount of funds appropriated from the general fund and from bonding,
which was $5,500,000.00. The reason for this apparent inconsistency is that of these funds,
$610,030, were not utilized by some recipients in earlier phases and were reallocated.

Finally, the distribution of projects throughout the state for Phases I, II and III is depicted in
Figure 5, while the distribution of funds is displayed in Figure 6. Note that Aroostook County
had the most projects funded (12), while Waldo, Penobscot, Somerset and Franklin were close
behind with 10, 10, 9 and 8 projects, respectively. The distribution of funds around the state was
similar but not identical to the distribution of projects. Aroostook County was awarded 21% of
the funds, while Penobscot, Somerset, Franklin and Androscoggin received 19%, 14%, 13% and
12%, respectively. It is interesting to note that, while Waldo County scored near the top in terms
of number of projects, it garnered only 9% of the funds. This is a reflection of individual

project size and, generally, indicates the magnitude of farm manure storage requirements.
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Phase II Supplemental Nutrient Management Grant Program

During mid-2006, it was determined that some monies in the Phase II and Phase III programs
would not be utilized as planned. This was the result of the farmers going out of business,
completing their project under budget, or canceling their project. Consequently, $424,745
became available for funding additional projects. This “new” grant program was called “Phase
II Supplemental” in recognition of the fact that most of these funds originated from the earlier
Phase II program. The Nutrient Management Review Board decided that projects funded under
Phase II Supplemental should attempt to resolve environmental problems of either immediate or
long-term concern, and that eligibility for funding be expanded to include a broader array of
projects than had been the case in the past. Accordingly, a “request for proposals” was issued
that included a listing of eligible projects, applicant eligibility criteria, and criteria for prioritizing
funding of projects. The application period was October 1 through November 17, 2006. Fifty-
seven applications were received, which far exceeded expectations, and many farmers, mindful
of the small amount of funds available, decided not to apply for a grant. These 57 proposals
represented $3.4 million in total project costs. Grant funds requested equaled $1.8 million, with
only $424,745 available for disbursement from Phase II Supplemental. A sub-committee of the
Nutrient Management Review Board reviewed each proposed project, evaluated it based on
previously established criteria, prioritized the projects, and selected 15 grantees. The full
Nutrient Management Review Board and the Commissioner approved the sub-committee’s
selections for funding. These projects are located in nine Maine counties from York to northern
Aroostook. The grant totals from Phase 2 Supplemental for each county are listed in Table 1.
Department staff met with these farmers and NRCS personnel for reviewing construction of
these projects and for contract initiation. Given the number of applicants for this small pool of
funds, there appears to be an enormous need for funds to resolve nutrient management and
environmental concerns.

As of February, 2009, all but one of the farms with Phase II Supplemental funds had completed
their projects. The one remaining project had been given a one year extension. The one
remaining project has now been completed bringing to a close the Phase II Supplemental
process. No grant funds remain available in the Nutrient Management Grant Program.

Proposed Phase IV Nutrient Management Grant Program

Despite accomplishments realized from the previous Nutrient Management Grant Programs and
from other projects, many farms in Maine, whether small, mid-size or large, continue to have
nutrient management-related problems that must be addressed. In 2006/2007, NRCS estimated
that the average cost per livestock farm in Maine for meeting its nutrient management-related
needs was $200,000 - $250,000. NRCS also estimated that $50 million would be required to
meet the total need for Maine livestock farms and, as suggested in the discussion of the Phase II
Supplemental grant program, this is a very conservative estimate. Conservation requirements of
vegetable or crop farmers was estimated to be $5-$10 million. Although these estimates are now
three to four years old they still are reasonable estimates of the current conservation funding
requirements for Maine farms.

Manure storage structures and milk house waste handling systems were constructed across the
state by means of funds provided in Phases I, II and III of the Nutrient Management Grant
Program as outlined above, and also by funding through USDA’s EQIP program administered by
NRCS. Although these grant programs achieved substantial progress for helping farmers comply
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with legal requirements in Maine’s Nutrient Management Act, it is clear that much more nutrient
management conservation work needs to be done.

Accordingly, in January 2006, the Nutrient Management Review Board decided that the
Department should seek additional monies for a Phase IV Project through a bond issue. This
proposed Phase IV Project would be similar to that of Phase III, but eligibility for funding would
be expanded to include more nutrient management-related conservation practices similar to those
offered in Phase II Supplemental. These projects could include: roofs for new or existing
manure storage structures and livestock heavy-use areas; feed storage areas to include silage
leachate, filter strips, diversions or high-flow, low-flow devices and; water control in barnyards
to include roof run-off management and other pertinent practices. Compost pads, slaughterhouse
waste utilization and on-farm carcass disposal, or other practices as deemed appropriate, also
will be considered. Since every situation is unique, appropriate environmental remediation
systems must be selected that achieve on-site specific goals.

In 2007, the Department included a request for funds for nutrient management purposes in a
larger environmental bond. Because bond funding had been provided for nutrient management
in the past, but not for some of the other requests, the legislature chose not to include the nutrient
management request in the bond issue that went to the voters in November, 2007.

The Department submitted another request, this time for $5 million to the Governor to be
included in a bond package to be considered by the legislature in 2009. This request was
combined with a request for water quality (irrigation) funds. This combined package was
presented to the legislature at the lower level of $3 million for both purposes. The package as
approved by the legislature included the water quality funds ($1.5 million) but not the nutrient
management funds. The package was approved by referendum in November, 2009.

The Department is now contemplating submitting a similar request to the legislature in 2011, If

this is approved by the legislature, it would go to the voters in the fall of 2011 and if approved,
would be available in the following spring.

Nutrient Management Loan Program

The Nutrient Management Loan Program originally made available to farmers a total of $6
million for financing the construction or improvement of manure and milk room waste
containment and handling facilities, and associated costs. It was seen as a good supplement to
the Nutrient Management Grant Program when grant funds did not cover the total costs of a
project, or when a project was simply not eligible for a grant.

The Department of Agriculture continues to cooperate with DEP, the Maine Municipal Bond
Bank and the FAME to deliver this program to farmers. FAME administers the Loan Program
using funds provided from the State Revolving Fund made available by DEP and EPA. The
Program offers a low interest rate loan (2%) for a maximum loan of $350,000. In 2002, there
were fourteen closed applications (up from 11 the previous year) for a total of $1,927,797 (up
from $956,993 in 2001). There were no expenditures from the loan fund for nutrient
management projects during either 2003, 2004 or 2005. However, in 2006, one loan was
finalized for $165,000. There were no requests for loan applications in 2007 and only one at the
start of 2008. There were no applications for loans in 2009. Currently, there are eleven active
loans which represent an expenditure of $873,709. $665,739 is available in the loan fund.
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Substantial, additional monies could be appropriated to this fund if needed, although there are no
pending applications at this time.

The potential benefit of this loan fund is that it offers a significant means of providing large
amounts of relatively low-interest capital for enhancing the viability of an important segment of
Maine agriculture. Outreach to the agricultural community through workshops, promotional
factsheets or brochures, or by increased interaction with local Soil and Water Conservation
Districts may have an impact on the use of the loan program in the future. Current economic
conditions and the continued availability of funds through the USDA EQIP program are likely to
continue to dampen interest in a loan program.

The Department has taken a leadership role coordinating discussions with DEP, FAME and
others to broaden the scope of this loan program to include eligibility, not only for manure-
related structures, but also for equipment or projects that directly impact agricultural non-point
source pollution reduction. The Nutrient Management Review Board directed the Department to
pursue expanding funding eligibility for this program similar to that proposed in the Phase TV
project discussed above. In late fall 2006, the Department submitted 17 additional practices to
DEP for review and approval for funding by the loan program. These practices have also been
submitted to EPA for approval. The EPA met with Department staff and made farm visits in
2007 to view some of the additional practices being proposed for inclusion in the program. As of
February, 2010, the EPA had not made a final decision on which practices it would approve.

Future increased awareness of the loan program, coupled with an enhanced selection of options

from which to choose for conducting environmental remediation projects, may encourage more
farmers to take advantage of this opportunity.

Tax Exemptions

Maine tax law contains two provisions that allow farmers to claim tax exemptions for manure
storages. One provision exempts manure storages from property taxes because they are pollution
control structures. To qualify, a Nutrient Management Plan must have been written and
approved for the farm. The second provision allows farmers to take a sales tax exemption on
materials used to construct a manure storage or handling system. Due to lack of staff, this
provision has not been promoted and so has not been widely used.

In 2007 and again in 2008, the Department received only one request for the sales tax exemption
each year, while only one farm sought the sales tax exemption in 2009. However, Department
staff have met with personnel in the sales tax division of Maine Revenue Services to determine
what is needed to formalize the process of applying for and approving this exemption. The sales
tax division has taken on the task of developing a special form that farmers may complete when
seeking this exemption. This process requires additional follow-up.

The use of the property tax exemption has also been limited, with only two requests in 2003,
which was the same as in 2002. The number of requests in 2004 increased to seven. There were
four requests in 2005, and no requests were received in either 2006 or 2007. Only one farm
requested assistance from the Department in obtaining the property tax exemption in 2008 and
none did so in 2009. These have been handled through an informal process of communication
between the agencies. Unfortunately, this informal process has proven cumbersome and
inefficient. Neither local town officials nor Maine Revenue Service personnel adequately
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understand or have sufficient procedures in place to appropriately administer this program. This
exemption has worked in these limited cases only because the Department’s staff were able to
act as liaison between the parties on an ad hoc basis to effect a positive outcome for the farmer.

These two provisions in Maine tax law, enacted to help the state’s farmers successfully compete
in the marketplace and survive economically, clearly are underutilized. At this point, it is not
clear if farms are not taking advantage of these opportunities or if they have been able to access
the exemptions without Department involvement. (In some cases, it appears that they have been
getting the exemptions from the vendors without proof of qualification.) This is another arena in
which the Nutrient Management Coordinator will need assistance to promote the use of these tax
exemptions and to provide education, coordination and guidance for farmers and public officials.
Given time, the Coordinator may explore options such as combining these efforts with other
farmland protection programs in the Department.

COORDINATION WITH DEP PROGRAMS/JOINT LOP/MEPDES PERMITS

The Maine Nutrient Management Program requires a livestock operation to obtain a Livestock
Operations Permit (LOP) if it meets one of the following conditions:
> The operation is new with 300 or more animal units (AU) or is expanding to greater than
300 AU.
» The operation meets the 1998 EPA definition of a Concentrated Animal Feeding
Operation (CAFO) (1000 AU), or is designated as one by the Department.
» The operation plans to expand beyond its land base for spreading or current manure
storage capacity.

The permit is mandatory for a livestock operation meeting the criteria outlined above to operate
in the state. Additionally, for operations meeting the current EPA definition of a Concentrated
Animal Feeding Operation (CAFO)i, a Maine Pollutant Discharge Elimination System
(MEPDES) permit also may be required. The Maine DEP has been given the authority to issue
MEPDES permits by the EPA. The Departments of Agriculture and Environmental Protection
cooperated to develop general language and conditions for developing a joint LOP/MEPDES
procedure for those operations whereby the operator comes to the Department of Agriculture and
obtains both permits with only one application process. A common application package also has
been completed. These cooperative efforts will facilitate the process, both for the applicant and
for the issuing authorities.

This process appears to be working reasonably well. As of February, 2009, DEP had issued
MEPDES Permits to two Maine dairy farms, one beef farm and was in the process of developing
three more. Four MEPDES permits were issued in 2009, bringing the total number of farms in
Maine with permits to seven. Twelve farms still need to be evaluated to determine if a MEPDES
permit will be required. As of February, 2010, there were no permits pending.

EPA revised rules that govern National Pollutant Discharge Elimination System (NPDES)
permits related to CAFOs in 2003. These proposed changes were challenged immediately by
both environmental and agricultural industry groups. The U.S. Court of Appeals for the 2n

1 An operation is considered a CAFO under the Nutrient Management Rules if:

- It confines more than 1,000 animal units

- It confines between 301 and 1,000 animal units and that may or does discharge to the waters of the United
States

- It has been designated a CAFO by EPA or its delegated permitting authority.
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Circuit issued rulings regarding these issues in 2005. These rules were finally adopted by the
EPA in December of 2008. It remains to be seen how the administering agencies (DEP and
EPA) interpret and implement the new provisions of the rule. The Department still is uncertain
what impact these changes will have on Maine farmers, and we are not sure how many farm
operations in Maine will ultimately be required to obtain a MEPDES permit. Once this is
clarified, the Department may need to seek legislation that would address conflicts between
Maine law and the new rule, and also address discrepancies that exist between Department and
DEP Rules. ‘

LIVESTOCK OPERATIONS PERMITS

As of December 31, 2002, seven farm operations had been identified as needing a Livestock
Operations Permit. These facilities were inspected and issued provisional permits. These
provisional permits allowed the farm operations the opportunity to meet the requirements for
obtaining a full permit and to fulfill the requirements of the law. However, the complexity of
these permits required the availability of substantial blocks of time to work on them effectively
and efficiently. During 2008, the Department had sent letters to the largest and otherwise highest
priority farms, encouraging them to start the application process. Application packets had been
sent to 14 farm operations to initiate the process. As of February 2009, four had completed the
process and been issued an LOP

For the year 2009, the Department set a high priority on getting as many of the remaining farms
permitted as possible in the next calendar year. To this end, another set of 17 letters and
applications were sent to the top priority farms on the list. Visits to these farms by the
compliance officers were scheduled soon after to follow up with the farms and to help answer
any questions the farmers may have about the process. As a part of this process, the Department
reviewed the farms to determine whether MEPDES Permits may also be required. If the farm
appeared to need a MEPDES Permit, the Department provided them with the joint application
material and consulted with DEP on the application and permitting process.

As of February 2010, the Department had issued livestock operations permits to eight farms.
Five others had submitted applications and were in the process of being reviewed. In addition,
40 farms had been reviewed to determine if they met the criteria that would trigger a Livestock
Operations Permit. Eight farms that had been evaluated were determined to not need an LOP
because they had more than 300 animal units prior to April 1998. Another 14 farms were found
to not meet the size criteria that would have triggered the requirement for a permit. This leaves
18 farms that still need to begin the application process and eight others that need to be further
evaluated to determine if a permit is necessary.

The Department stands ready to advise the farms on the process and submission requirements.
Nutrient Management Planners are also working with some of these farms to assist in data
collection and submission of the applications.

History: LOP Appeal

In March of 2003, the Department issued its first full Livestock Operations Permit to DeCoster
Egg Farms. Soon after the issuance of the LOP to DeCoster Egg Farms, a group of citizens in
Turner formally filed an appeal to the issuance. A hearing was scheduled before the Nutrient
Management Review Board for June 2003, but was delayed at the request of the appellant. It
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was postponed until after September 1, 2003 and then rescheduled for March 2004. The primary
issue raised was the effectiveness of odor and insect control BMPs.

The outcome of this hearing was that the Nutrient Management Review Board upheld issuance
of the LOP, but with additional conditions. The appellant filed an appeal in Superior Court
regarding this ruling, as well as a civil suit against DeCoster. In February 2004, the petitioners
appeal was denied by Superior Court and the Board’s ruling was sustained. The civil suit also
has been resolved.

NUTRIENT MANAGEMENT REVIEW BOARD

The Nutrient Management Review Board is a seven-member Board, with each member
representing a different aspect of the agricultural community and the public. The Nutrient
Management Review Board's duties include approving rule changes, hearing appeals on permit
or certification decisions made by the Commissioner and making recommendations to the
Commissioner on issues pertaining to nutrient management. The Board is staffed by the
Department's Nutrient Management Program Coordinator. The Board was more active in 2003
than in the previous year, but again activity had to be limited since there was no Nutrient
Management Coordinator working on issues that needed Board attention. The three areas of
focus for the Board in 2003 were the Nutrient Management Grant Program, enforcement of the
Nutrient Management Law and addressing the appeal to the Livestock Operations Permit that
was issued to DeCoster Egg Farms. The Board reviewed the changing rules and policies
regarding the NRCS EQIP program and recommended several significant changes for the
Nutrient Management Grant Program (See section on Phase III of the Grant Program). In 2004,
the Board’s activity was quite limited with most of its time devoted to the DeCoster appeal and
to the Nutrient Management Grant Program.

During 2005 and early 2006, the Board’s activities and concerns centered on recertification
training for Nutrient Management Planners, issuance of variances to the winter spreading ban
and the decline in availability of farm technical assistance from NRCS. Establishment of a Phase
IV component of the Nutrient Management Grant Program was a top priority, along with
expansion of eligibility of projects covered by the Nutrient Management Loan Program.

In January 2006, the Board issued a ruling regarding the use of Algefiber on farms. Algefiber,
comprised of perlite and spent seaweed, is a by-product of carrageenan production and has
agricultural value as a weak liming agent and soil conditioner. Carrageenan is a food additive
used in ice cream, toothpaste and hundreds of other products. The Board ruled that Algefiber is
not a regulated residual as defined by the Nutrient Management Law and, therefore, a Nutrient
Management Plan is not required by farms utilizing this product. However, farms operating with
a Nutrient Management Plan still must consider Algefiber’s nutrient contribution when the
“whole-farm nutrient balance” is calculated.

Later in 2006, much of the Board’s time involved planning for the Phase II Supplemental and
Phase IV grant programs, revisions to the loan program, and issues related to Livestock
Operations Permits and proposed changes to EPA’s CAFO rule. Interaction with DEP personnel
regarding agriculture compliance issues associated with certain livestock farms, the proposed
Agriculture Compliance Rule, winter spreading variances and avian influenza considerations
also were important agenda items. Reinstatement of the Nutrient Management Coordinator
position has effected increased activity in all of these areas.
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The Nutrient Management Review Board only met twice in 2007. The primary decisions made
by the Board in 2007 related to the Nutrient Management Grant Program. In late January
(January 31), a sub-committee of the Board met to review and score the grant applications using
pre-assigned ranges of ranking points. The full Board approved their selections on February 12,
2007. Although the Board was updated on a number of other important developments in the
nutrient management arena, no other policy actions or decisions were required.

The Nutrient Management Review Board was once again called on to conduct an appeals hearing
in 2008. In this instance, a small livestock owner had lodged a complaint against a neighboring
horse owner. The livestock owner alledged that manure stacking by the horse owner was
causing flooding on his land. The case was investigated by the Agricultural Compliance Officer
and other Department staff and recommendations were made to the horse owner. The livestock
owner was not satisfied that the changes went far enough and so appealed to the Board.
Following two days of hearings, the Board ruled that the Department had acted properly but did
impose some additional conditions for the horse owner.

The year 2008 saw a number of significant nutrient management issues discussed by the Board.
Some of these were:

> Issues with the nutrient management database

> Issues relating to conflict between the organic certification standards for livestock and
nutrient management BMPs and animal health concerns. Specifically, the requirement
for year-round outdoor access for livestock may be in conflict with BMPs to protect
water quality. ;
Legislation affecting the regulation of agricultural composters.
Legislation that changed the cull potato statute.
The looming conflict between Maine law and federal rules regarding confidentiality of
Nutrient Management Plans for CAFOs.
Farm energy audits and ‘green power’ initiatives.
New informational brochures on nutrient management, carcass disposal, the Agricultural
Compliance Program and others.
Nutrient management issues and plans for fish hatcheries.
Development of Carcass Disposal Plans for catastrophic losses. These are primarily
focused on composting.
Joint meeting between the Nutrient Management Board and the Agricultural Water
Management Board to discuss the proposed Atlantic Salmon listing.

YV VYV VV VVY

The activities of the Board in 2009 were limited to the two meetings required by law. At one
point early in the year, an appeals hearing was scheduled to hear an appeal by a farm that
disputed the Department’s determination that a Livestock Operations Permit was required. The
hearing was postponed and had not been rescheduled at the time of this report.

Issues of concern that were addressed at the Board meetings included:

Issues with the nutrient management database.

Wrap up of the Nutrient Management Grant Program Phase II Supplemental.

Need for a Phase IV of the Nutrient Management Grant Program and a bond issue.

Issues with the Nutrient Management Loan Program.

Concerns about the impact on farms of new EPA regulations regarding air quality.
Review of the status of Livestock Operations Permits and the higher priority placed by

YVVVVYY
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the Department on their issuance.

Update on compost research activities and site development at Highmoor Farm.

Increased interest in the agricultural community about composting food and fish residuals
and the increase in development of Compost Management Plans.

Status of winter spreading variance requests.

Change in the cost share process for the development of Comprehensive Nutrient
Management Plans (CNMPs) through NRCS.

The Good Agricultural Practices (GAP) program and its impact on nutrient management
in Maine.

Development of Carcass Disposal Plans for catastrophic losses.These are primarily
focused on composting. ‘

Issues with local ordinances that establish different standards for posting roads than the
state standards.

Agricultural energy issues associated with anaerobic digestion, farm energy audits and
alternative energy sources.

v V V VYV VV VY

AGRICULTURAL COMPLIANCE PROGRAM

The Nutrient Management Program works in very close collaboration with the Agricultural
Compliance Program. The Agricultural Compliance Program investigates and addresses all
agriculturally based complaints including odors, insects, improper manure handling, water
contamination, improper disposal of farm wastes, cull potatoes and animal carcasses. The
Department of Agriculture also cooperates with other agencies when complaints are associated
with other regulated materials and activities on the farm.

In 2005, the Department’s two Agricultural Compliance Officers, who cover the entire state,
investigated and resolved a record number of formal complaints. Approximately 240 initial and
repeat visits were conducted regarding specific issues involving complex agricultural or
environmental situations. During 2006, the Agricultural Compliance Officers conducted
approximately 180 initial and repeat visits, a smaller number than was the case in 2005. This
reduction in visits was the result of vacancies in both the Compliance Officer and Compliance
Supervisor positions following a retirement and a resignation. Significant amounts of time also
were required for follow-up of several complex, on-going compliance issues.

In 2007, both positions were once again engaged in compliance work since one had been filled in
September 2006 and the second was filled in February 2007. The number of initial and repeat
investigations conducted jumped to over 280. Some of the increase was due to the backlog of
cases from the previous year as well as the steadily growing number of new complaints (169)
that came in during the year.

Complaint investigation continued at the same pace in 2008 with 170 new complaints. Of these,
35 (20.5%) were related to animal welfare, which appears to be a growing source of complaints.
Ground and surface water complaints together accounted for only 19 (11.2%) of the new
complaints. Very few of the complaints were from counties ‘Downeast’, Washington and
Hancock Counties together only generated five complaints (2.9%). York, Kennebec,
Androscoggin and Aroostook Counties, on the other hand, all had over 20 complaints each. In
fact, the seven counties that comprise the I-95 corridor accounted for 119 (70%) of all the
complaints received.
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New complaint numbers in 2009 dropped to 140 but this was offset by the number of more
complex and time consuming cases that required multiple follow up visits. In total, 115 follow
up site visits had to be made, bringing the total number of investigations to 255. In fact, the top
eight cases required a total of 73 site visits by the compliance officers. Some of these cases are
still on-going.

Here are the number of new complaints in 2009 in order of number by county:
Waldo 17

Cumberland 16
Penobscot 16
Kennebec 14
Androscoggin 11
Somerset 11
Oxford 11
Aroostook 10
Hancock 9
Lincoln 6
York 6
Washington 4
Franklin 4
Knox 3
Sagadahoc 3
Piscataquis 1
TOTAL 140

Distribution of complaints around the state in 2009 differed somewhat from the previous year.
There were sharp increases in complaints in Hancock and Waldo Counties while complaint
numbers in York, Androscoggin and Aroostook Counties were down. Cumberland, Penobscot
and Kennebec Counties, however, continued to be high on the list in terms of numbers of
complaints while Knox, Sagadahoc and Piscataquis Counties remained near the bottom.

Animal welfare complaints continued to be the most numerous (52) followed by general
complaints associated with use of BMPs (49). Surface water (23) and ground water (4)
complaints were up from the previous year, making up over 19% of the complaints in 2009.

The Compliance Officers also inspect and provide technical assistance to farms seeking
Livestock Operations Permits and/or MEPDES Permits, and Nutrient Management Plans. They
also conduct farm visits to evaluate applications submitted requesting variances for applying
manure to fields during the prohibited spreading period of December 1 through March 15.

Since 2007, the compliance officers have also been asked to assist with deer farm inspections.
Additional training was needed to familiarize them with deer farm licensing requirements.

In connection with the Compliance Program, the Department of Agriculture assists new
operations upon request in developing Best Management Practices (BMPs), and works with
towns and the agricultural community to address issues associated with the Right to Farm Law,
new developments and municipal ordinances. As a part of the effort to provide education to the
public about the compliance program, the Department has developed an Agricultural Compliance
Program brochure that explains how the program is structured and the types of activities

24



involved. This brochure has been distributed at the Agricultural Trades Show and at a number of
other public venues.

This process is extremely efficient at correcting improper manure handling situations on farms
where a problem has been reported and verified. In recent years, the Department of Agriculture
has resolved many ground and surface water related complaints. This effort is ongoing and
continues to be very successful, both for the farming community and for the general public.

One area of concern, however, is the rapidly increasing number of complaints about manure
issues from non-commercial farm operations. More and more problems are being identified
where there is only one to a half dozen animals (often horses) generating manure that is not
being stored or managed properly. Many of these situations cannot be defined as a commercial
farm and so did not come under the authority of the Right to Farm Law. Changes to the Manure
Law, 17 MRSA §2701-B, made by the legislature in 2003 enable the Department to address
manure-related complaints on these small operations with the same enforcement capabilities it
has on larger farm operations. Clearly, the Nutrient Management Program is dependent upon
these Compliance Officers to act as field personnel for providing essential services to farmers
and others.

COMPLIANCE AND ENFORCEMENT ACTIVITIES

Overall, 2007 was a hallmark year for resolving long standing compliance cases. Long term
issues on four farms in Kennebec, Lincoln and Penobscot Counties received a lot of attention
from the Department in 2007. Two of these were brought to a successful resolution, while the
others had substantial progress made. One of these cases may be escalated in 2010, however,
since the operation indicates an intent to appeal the Department’s decision to require a Livestock
Operations Permit. The second operation appears to be well on their way towards compliance.
Two other large cleanup cases were identified on farms in Oxford and Penobscot Counties that
will be the focus of efforts in the near future. In addition, situations on smaller operations in
Aroostook and Hancock Counties are likely to be issues that the Compliance Program may be
dealing with for some time.

Perhaps the most notable case involved a central Maine dairy farm that was designated a CAFO
by DEP and issued a MEPDES permit in August 2006. This farm had a history of water quality
and other violations going back to at least 1998. In late fall 2006, the provisional LOP of this
farm was revoked by the Department of Agriculture for failure to comply with provisions of its
permit. The farm appealed the revocation to the Department and requested a hearing. The
appeal of the Department’s revocation of the provisional LOP was denied. The farm appealed
this decision to the Nutrient Management Review Board. Upon further review of this matter, the
Department determined that this farm’s provisional Livestock Operations Permit had expired
prior to the revocation hearing, therefore, an appeal to the Nutrient Management Review Board
of the Department’s previous decision was moot.

Beginning in the fall of 2006 and into 2007, the Department, DEP, the EPA and the US
Department of Justice cooperatively initiated enforcement actions against the farm for multiple
and continuing water quality violations. After several months of unsuccessful efforts to get the
farm to comply with permit conditions and orders from the EPA and the court, the farm
operation was shut down by the owner. The farm’s financial backer then took over the operation
and initiated a clean up operation. This was completed in the summer of 2007. In 2008, the new
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owner of the farm came to an agreement with an existing farm operation to start up a dairy
operation after correcting a number of deficiencies at the facility. As of February, 2010, the farm
was still not in operation because contractual issues had not been resolved.

The year 2009 saw a shift toward more complex, multifaceted compliance situations that
required multiple visits by the Compliance Officers (and others). One example was a case in
southern Penobscot County that resulted in multiple trips to address both animal at large and
animal welfare issues. A recurring compliance situation in Hancock County involved animal
health, animal welfare, solid waste and animal at large issues. A Franklin County case involved
animal welfare issues, water quality, nutrient management and right of way issues. A case in
Lincoln County involving both pigs and chickens included food, shelter and animal welfare
issues. Another southern Penobscot County case involved a long standing problem with manure
management and discharges to a brook. This case did result in a successful cleanup effort in
2009, but the problem appears to be resurfacing again. A Waldo County case involving animal
welfare concerns actually resulted in the involvement of the State Police. And finally, a situation
in southern Androscoggin County involved repeated neighbor complaints about a variety of
issues including spreading manure and spoiled silage, truck noise, odors, dogsled trials, dead
animals, solid waste and more. It was an interesting year!

MUNICIPAL ORDINANCES

Every municipality has a mandatory shoreland-zoning ordinance, which regulates activities
within the shoreland zone (including agriculture). A code enforcement officer enforces the
ordinance. Many municipalities have other ordinances, which regulate agriculture outside the
shoreland zone. A municipality that is proposing to adopt an ordinance that could impact
agriculture by restricting the use of BMPs is required to send a copy of the ordinance to the
Department for review. Subsequent to this review, the Department notifies the municipality with
its findings regarding the potential impact of the proposed ordinance on agriculture. The
Department therefore is aware that some ordinances make it very hard for farmers to have a
sustainable agricultural operation if an ordinance is too stringent (e.g., number of animal units
allowed), and works with municipalities to resolve any issues. In 2008, the Department did
reviews of nine town ordinances under the ‘Right to Farm Law’. The Department reviewed a
similar number (eight) of proposed ordinances in 2009, and assisted another five municipalities
who requested guidance related to agriculture-related ordinance development.

A recent trend in this area is the adoption of ordinances that are more stringent than State
standards regarding posted roads. Towns have proposed or adopted ordinances that extend the
time period that roads are posted (some to 365 days!). Others greatly limit weights that can be
carried. In many cases, these restrictions severely impact farms that must use those roads. In
2008, the Department was subpoenaed to testify in one of these cases. The Department argued
that imposition of these restrictions is impacting a farm’s ability to implement BMPs and may
not be applicable to farm trucks under the ‘Right to Farm Law’. Proponents of the stricter road
postings argue that the ‘Right to Farm Law’ only applies to what takes place on the farm itself.
Meetings with the Maine Municipal Association (MMA) resulted in a commitment by MMA to
develop a model ordinance that would help promote uniformity among towns. The Department
needs to follow up with MMA to see what progress has been made on this front. This issue may
appear before the legislature if it continues to be unresolved in the future.
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Several other types of municipal ordinances were reviewed by the Department in 2009. These
ordinances covered a wide range of agricultural issues including barking dogs, animal
husbandry, shoreland zoning, fur farms, dog kennel exclusions, wellhead protection, sludge
spreading and horses in pasture versus in paddocks.

CONCLUSIONS AND FUTURE CHALLENGES

One conclusion drawn from an overview of the Nutrient Management Program is that the
program has come a long way since its inception in 1998. Today, Nutrient Management Plans
are a normal part of doing business for many farms. We have gone through two update and
renewal cycles and are starting into the third generation of Nutrient Management Plans. Larger
farms have accepted the need for Livestock Operations Permits and the process for issuing them
is well under way. The Department and DEP have developed a good working relationship when
it comes to issuing MEPDES permits. The Nutrient Management Board has gone through
rulemaking, dealt with appeals from several quarters and managed the application process for
$5.5 million in Nutrient Management Grants. In short, the program has moved from an idea to
an established and maturing program.

Another conclusion is that it may be time to re-assess the program to see if some potential areas
for expansion of the program need to be pursued. This may mean the Nutrient Management
Board forming a stakeholder group to evaluate issues such as the type and size of farms that
should be required to have Nutrient Management Plans. Is it time to include crop farms or
livestock farms smaller than 50 animal units? Is there legislation that would be needed? What
rule changes are needed to bring the program up to date with current federal and state laws? It is
just as true today as when the program was first initiated, there is a lot of work to be done.

Rulemaking

The Department has three sets of rules that have some impact on the Nutrient Management
Program and some of these will require rulemaking in the near future. The Carcass Disposal
Rules (Ch 211) were last revised in 1996, and many new BMPs have been developed that should
be reflected in the rules. The initial work to prepare for revising these rules has been started, but
a significant amount of work remains before they will be ready for adoption. Among other
things, the Carcass Disposal Rules must be amended to include an enforcement section based on
the penalty structure authorized by the legislature in 7 MRSA §1706.

The rules for the Right to Farm Law, now more appropriately entitled “Rules for the Agricultural
Compliance Program (Chapter 10)”, were more than 20 years old and very obsolete. New rules
that contain the processes for complaint investigation, as well as BMP development and
enforcement, were drafted and were presented to the agricultural community in January 2007.
The “Rules for the Agricultural Compliance Program” essentially outline procedures that have
been utilized by the Department’s compliance officers for many years, but now are more clearly
defined. These rules also provide a firm, legal basis for problem solving under the laws which
they are intended to support, such as the Manure Law, the Nutrient Management Law, and other
laws related to water quality issues. The rules were finalized and adopted in May, 2007.

Some important changes to the Cull Potato Law were made in 2008. These allowed the

Department to hold any responsible party (not just the landowner) responsible for clean up of
illegal cull potato piles. It also authorized the Department to adopt rules and BMPs for the
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management of cull potato piles. These changes, however, will necessitate revisions to the Cull
Potato Rules (Ch 600) as well.

The Nutrient Management Rules (Ch 565) also must be revised to reflect changes made to the
law in 2003 and to correct inconsistencies that have come to light as the rules are being applied.

Initiation of a Phase IV Grant Program

Substantial progress has been made in recent years addressing non-point source pollution from
agriculture. The Nutrient Management Program has been a major factor in this success. The
Department is addressing the need for expansion of the Nutrient Management Grant Program
into a Phase IV project to facilitate the construction of new or retrofitting of existing manure
storage and handling facilities. The Phase IV project also proposes to expand eligibility of
funding to include a broader array of practices for reducing non-point source pollution involving
silage leachate, feed storage areas, heavy use areas and contaminated water runoff from
‘barnyards, among others. As outlined above, the most likely funding mechanism for this
endeavor would be through a bond package. If funding is successful, additional coordination
with other agencies will be essential.

Follow-up on Nutrient Management Loan Program

The Nutrient Management Loan Program is the most underutilized tool available to farmers in
the nutrient management arena. Yet, its potential benefit to Maine agriculture is highly
significant. Additionally, the scope of this program is in the process of enhancement to include
funding for additional types of pertinent equipment and projects, similar to those proposed in the
Phase IV initiative, that are not allowed at this time. This is another activity that could yield
substantial benefits to farmers and to Maine’s environment. This expansion depends on a
positive response from the US EPA, who provided the original funds from which the loans are
made. Since nearly two years have passed without a response to a request from the Department,
it may be time to pursue other avenues for getting a reply from the EPA. Involvement by
Maine’s congressional delegation may eventually be needed if other avenues fail to yield a
response.

Follow-up on Nutrient Management-Related Tax Exemptions

The two provisions in Maine tax law related to nutrient management also are underutilized. One
provision exempts manure storages from property taxes because they are pollution control
structures. Neither local town officials nor Maine Revenue Service personnel adequately
understand or have sufficient procedures in place to appropriately administer this program. The
other provision allows farmers to take a sales tax exemption on materials used to construct a
manure storage or handling system. Unfortunately, both provisions are little used. This is
another arena in which the Nutrient Management Coordinator can assist to provide education and
coordination if these provisions are to have wider use Some other programs that might be able to
cooperate would be the Department’s farmland protection and Farms for the Future programs or
organizations outside the Department.
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Follow-up on Livestock Operations Permits

In 2009, the Department set a higher priority on completing Livestock Operations Permits as
quickly as possible. Because of the higher priority being placed on completing LOPs, the
Nutrient Management Coordinator spent a higher proportion of his time in 2009 on the LOP
development process and expects to continue to focus much of his energy in this area in 2010.

Programmatic Changes in Nutrient Management Planning

Continuing changes in USDA and EPA rules and policies are creating a constantly evolving
environment. Keeping up with the additional workload created by these changes is very
difficult. Comprehensive Nutrient Management Plans are required for all farms that receive
EQIP funds; however, farms participating in certain other USDA programs are not subject to this
requirement to receive benefits. All elements outlined in a farm’s CNMP must be addressed in
order for that farm to be considered in compliance with their plan and remain eligible for full
USDA program benefits. While many of the provisions in the new USDA guidelines for CNMP
development are similar to the State guidelines, there are a number of important differences. The
Department does not plan to seek legislation or undertake additional rulemaking at this time to
bring the State guidelines into line with these federal guidelines because the process for
developing State NMPs generally is neither as complex nor as costly as that for developing more
elaborate CNMPs. Rather, the Department prefers to encourage as many small farms as possible
to develop a Nutrient Management Plan for their operation by maintaining the simpler
requirements for NMPs.

The Department also is faced with adjusting to new EPA guidelines for designating CAFOs, and
determining if these changes will result in issuing permits to more farms in Maine - a complex
and time-consuming process for limited Department staff. It is likely that approximately 30 to
40 large farms will require LOPs, and some may require MEPDES permits. This will mean
additional meetings with DEP to discuss the new procedures for designation of CAFOs and
perhaps the development of a new agreement between the agencies on how this is to be done.
Complicating these issues is the fact that EPA’s positions continue to evolve regarding its
approach to regulating CAFOs and Animal Feeding Operations (AFOs). Some of EPA’s rules
and procedures were challenged, and the U.S. Court of Appeals for the 2™ Circuit has issued
rulings affecting some of these issues. Nevertheless, the revised CAFO Rule was adopted on
December 20, 2008.

One issue of paramount concern for many livestock farmers in Maine and across the United
States is the shift by the 2" Circuit Court and EPA to require that CAFO Nutrient Management
Plans, now considered to be confidential documents, be open to public review as part of the
MEPDES permitting process. Results of this litigation will play an important role in future EPA
procedures and requirements. Consequently, EPA is rethinking its approach as to what is the
best way to regulate these operations and the standards to which they should be held. In the past,
enforcement activities were a primary focus. During the past few years, a welcome shift toward
an attitude of problem solving through encouraging and providing enhanced technical assistance
to farmers seemed to be receiving more emphasis; however, during 2009, there was a renewed
emphasis to gain enhanced compliance in certain areas of the country and on types of enterprises
where enforcement of environmental laws has been inconsistent. Unfortunately, the source for
this additional technical assistance that will help farmers to comply with these laws remains
elusive.
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All of these potential changes create uncertainty and confusion when Department program
administrators attempt to formulate policies that are in the best interests of agricultural producers
and the State’s natural resources. Adequate staffing, which currently does not exist, is essential
to keep up with continuing policy changes at the federal level.

Technical Assistance

One of the most serious challenges facing the Department and Maine agriculture is the shrinking
pool of technical specialists available to apply conservation and nutrient management practices
to the land. Our partner, NRCS, on whom farmers, landowners, Soil and Water Conservation
Districts and others have relied for expertise and assistance, has incurred personnel attrition
through retirements and inadequate funding, which is a loss of technical expertise vital for
guiding and applying conservation projects to the land. These employees are not being replaced,
and their experience and knowledge cannot be replaced quickly. Many federal “farm bill”
projects have taken priority over those of nutrient management. All of these situations have left
NRCS with limited ability to provide technical assistance to farms that are not locked into EQIP
contracts. Consequently, there has been a major shift away from providing technical assistance
for applying practices to the land by federal employees, and toward an emphasis on contract
administration with private technical service providers or other specialists. Yet, there remain a
myriad of specialized NRCS programs that benefit the farming community with technical
assistance and funding for meaningful projects. :

The University of Maine Cooperative Extension System, another valuable partner essential for
providing expertise in a myriad of disciplines to landowners, to this Department and to others,
also is experiencing a fate similar to that of NRCS. The local Soil and Water Conservation
Districts, from which considerable expertise is available to farmers and others, generally are
dependent upon interaction with NRCS, Extension and other organizations to have viable
outreach programs. Although highly motivated to provide the highest quality customer service,
which they do, most Soil and Water Conservation Districts do not have adequate financing or
staff to expand their programs at this time.

At a time when nutrient management programs and their implications for agricultural pollution
reductions from CAFOs are the number one priority of the Environmental Protection Agency, it
is incongruous that sufficient technical expertise is unavailable to meet demand. This trend of
decreased expertise available to apply conservation practices to the land continues. In order to
meet goals promulgated by the Maine Legislature and by federal authorities additional resources
from these sources are needed.

Consequently, it is clear that additional technical expertise must be obtained from sources other
than that of our traditional partners. Fortunately, a few private-sector Technical Service
Providers and others are available to meet planning needs in some situations, but with the current
extraordinary demands on the federal budget, decreased federal funding for conservation
programs seems to be the current trend. Nevertheless, the Department must continue to be
proactive by providing leadership and by having the capability of meeting expanding, essential
needs not being achieved by other entities. The acquisition of technical staff by the Department,
particularly that for providing engineering and other technical assistance in the areas of nutrient
management, water quality, agronomy and in other related disciplines, must be considered by the
Maine Legislature in the near future. One proposal is to have as many as four technical positions
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created by the legislature and placed in Soil and Water Conservation District offices in key
locations around the state.

One change that may affect the ability of farms to access planning assistance is the change in the
formula for cost sharing on plan development. Until now, NRCS was able to provide 75% of the
cost of developing a plan and the farmer was expected to cover the remaining 25%. Under the
revised policy, meant as a cost containment measure, NRCS will pay a flat rate based on animal
units and acres. The farmer would pay any additional cost. This is likely to lead to higher costs
for the farmer and so discourage them from accessing this service.

Partnership Agreement with NRCS

During 2003, the Department discovered that some fundamental changes were happening within
our long-standing conservation partner, NRCS, some of which have been described above.
Those changes were impacting how the two agencies were interacting while trying to deliver
conservation programs to the farm community. These changes were causing confusion about
what roles and services each agency would be providing. Talks were begun between the
Commissioner and the State Conservationist for NRCS and their staffs to sort out this
relationship. Subsequently, in December 2004, a new written and formalized Memorandum of
Understanding was established between NRCS and the Department “for their cooperation in the
conservation of Maine’s natural resources”. No changes to the working agreements have been
made since 2004. Recently, some agricultural and conservation constituents have expressed their
sentiments that the partnership agreement and the working relationship between the agencies
should be revisited. It may be time for these agencies to map future joint activities that
successfully and efficiently deliver conservation programs to the public with the limited
personnel and financial resources that presently are available.

The NRCS State Conservationist for the State of Maine was promoted to another position within
the agency in 2008. Now that the new, permanent State Conservationist, Juan Hernandez, is
settling in, the Department must develop a new working relationship that will include learning
which priorities will be uppermost for the agency under this new leadership.

Evolution/Future Challenges of the Nutrient Management Program

The concept of nutrient management planning has been accepted quite readily by farmers,
considering that the number of plans adopted to date, 740, far exceeds expectations. Farmers
realize that the Nutrient Management Rules were developed by Maine farmers and others who
understand the problems faced by Maine agriculture, and that they specifically relate to Maine’s
landscape and climate. This program has proven to be beneficial to farmers (and to others) both
economically and environmentally. Another extremely important result of Maine’s proactive
approach to regulating itself in the nutrient management arena has been, for the most part, the
preemption of certain restrictive regulatory mandates from EPA.

The apparent acceptance of nutrient management planning by the agricultural community
suggests consideration of, perhaps, reducing the Nutrient Management Plan activation thresholds
to fewer than 50 animal units or of reducing the manure or compost importation levels to less
than 100 tons. Perhaps all cropland or certain small livestock operations should be considered
for mandatory nutrient management planning? As previously mentioned, small livestock
operations, particularly horses, are becoming an increasingly common source of complaints and

31



potential environmental impairment. The network of Certified Planning Specialists for preparing
these Nutrient Management Plans would have to be expanded to achieve such an ambitious goal.

An important step forward in the nutrient management arena would be to conduct an overview of
the sources, availability and fate of nutrients in the State. Questions to be asked and answered
include: where are nutrients generated; where are the utilization locations; which residuals, e.g.,
sludge, wood ash, Nvirosoil, Algefiber or other soil amendments are being spread and where,
and what is their source. Manure, compost and chemical fertilizers should be considered. Some
sites are licensed by DEP for spreading, yet these sites may not need additional nutrients for
optimal productivity. Many materials are being imported to the state, yet this activity is not
adequately monitored. A first step has been taken by getting the Maine composters mapped using
a GIS system.

Changes in the DEP solid waste rules have resulted in more interest in agricultural composting of
food and fish wastes. This has led to more requests for technical assistance from the Department
and for more Compost Management Plan development. The increase in the development of
Comprehensive Nutrient Management Plans and Livestock Operations Permits has led to the call
for more guidance in developing Carcass Disposal Plans. Both of these tasks have consumed
considerable staff time in the last year and promise to continue needing that level of input.

Nutrient Management Data Base

One key tool in the management of the Nutrient Management Program is the Nutrient
Management Data Base. The data base is used to keep track of Nutrient Management Plans,
certified Nutrient Management Planning Specialists, agricultural complaints, recertification
credits and other data for the program. The data base has a number of deficiencies that limit its
usefulness in managing and reporting data. Staff need to conduct a hands-on evaluation of the
data base and its capabilities in order to determine revisions needed to make it more useful.
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Table 2. Nutrient Management Plans by County - January 2010

EXPIRED PLANS UP TO DATE PLANS ALL PLANS
Number Number Number
of Animal <50 of Animal <50 of Animal <50
Farm County Farms Units | Acres | AUs Farms Units | Acres | AUs Farms Units Acres | AUs
ANDROSCOGGIN 20 4603 | 3612 6 36 | 23424 | 10245 8 56 | 28027 13857 14
AROQOSTOOK 14 3514 | 3615 1 32 6014 8703 9 46 9528 12318 10
CUMBERLAND 20 1255 | 2766 12 41 4118 6771 16 61 5373 9537 28
FRANKLIN 15 976 | 1299 7 43 2305 5067 24 58 3281 6366 31
HANCOCK 4 35 115 4 6 122 59 5 10 157 174 9
KENNEBEC 28 2421 | 4700 6 80 | 17555 21160 31 108 | 19976 25860 37
KNOX 5 265 552 2 7 457 910 3 12 722 1462 5
LINCOLN 10 360 | 1429 7 8 1075 1973 2 18 1435 3402 9
OXFORD 13 623 | 1099 7 33 1922 3545 23 46 2545 4644 30
PENOBSCOT M 3753 | 5294 13 60 | 13665 | 20437 19 91 17418 25731 32
PISCATAQUIS 10 597 | 1661 7 10 1518 2112 5 20 2115 3773 12
SAGADAHOC 3 495 531 0 10 1081 2042 3 13 1576 2573 3
SOMERSET 37 2897 | 6831 14 43 8895 | 13681 13 80 | 11792 20512 27
WALDO 13 1280 | 2694 6 56 7517 | 11436 23 69 8797 14130 29
WASHINGTON 11 235 549 9 1 11 150 1 12 246 699 10
YORK 14 593 | 1745 10 26 1710 3098 14 40 2303 4843 24
TOTALS 248 | 23902 | 38492 111 492 | 91389 | 111389 199 740 | 115291 | 149881 310




