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EXECUTIVE SUMMARY

The Bureau of Elder and Adult Services (BEAS) of the Department of
Human Services has released its January 1995 Status Report on Long-Term
Care Reform. That report provides the Department’s view of the 1993
reforms and discusses the policy choice it made to implement LD 418.

Impact of the Department’s policy choices can be measured in different
ways. Their report is one. It reports on dollars saved and numbers of
requests for nursing facility level of care received in 1994 (3,500) and
numbers denied (385). In a report such as that, those are only numbers. As
the attached news clippings make clear, in the real world, those are real
people with real life needs, circumnstances, and pain. A denial of nursing
home services, coupled with the unavailability of appropriate community-
based services, should be the measure of failure of this program, not the
measure of success.

One of the choices people have in a democratic society is to complain about
their government. There was sufficient anecdotal evidence during the last
election to know that people all around this State complained to legislative
candidates about these reforms. Legislative interest is high in seeking
solutions to the problems caused by these reforms. A class action lawsuit
hangs over the whole process, threatening its undoing. Federal action is

- another unknown.

Our report is written then to give voice to an opposing point of view to the
Department’s report. More importantly, we hope that it spells out the

* policy mistakes that were made and offers some suggested solutions. - We
offer it in the spirit of informed debate.

Ronald G. Thurston, Executive Vice President
Maine Health Care Association
February 13, 1995



. I.  BACKGROUND

Maine’s 114th Legislarure in 1989 passed into law LD 1410, An Act to Increase the Authority
of the Deparmnent of Human Services to Assess the Medical and Active Treatnent of
Individuals Applying for Admission to Nursing Homes, which established as policy that
patients making choices about long-term care placement be offered a full-range of services.
The policy basis was an informed consumer. The Department of Human Services was to be
the informer. The law extended for the first time a right to the Department of Human Services
to assess private-pay patients seeking admission to nursing facilities. The assessment was to
result in a determination to be made by the Department whether the services provided (or to be
provided) were medically necessary, or if home and community-based services would be more
appropriate, with notification of the applicant and the facility of the Department's

determination.

The Act stipulated that the Department, prior to performing assessments, “shall develop and
disseminate to all nursing homes and the public the specific standards the Department will use
to determine the medical eligibility of an applicant for admission to the nursing home.”
Negative incentives were established to prevent private-pay patients from entering nursing
homes who might not qualify medically for Medicaid nursing home care after six months.
Information and patient choice would provide incentives to effect system changes. The
paradigm was consistent with Betty Friedan’s teaching in her seminal work on aging, The
Fountain of Age. She wrote, “The exercise of our unique human capacity for mindful control
is key to vital age.” LD 1410 was never implemented.

Four years later, faced by budget problems of staggering proportion, the Legislature's Human
Resources Committee once again visited the concept of medical eligibility and preadmission
screening. Turning to LD 1410 (or PL 1989, c498), the Committee changed the original
needs assessment language that stipulated "the Department may assess..." to "the Department
or its designee shal] assess the medical and social needs of each applicant to a nursing facility
who is reasonably expected to become financially eligible for Medicaid benefits within 180
days of admission..." The law added that if the Department used a designee, "it shall ensure
the designee does not have a pecuniary (financial) interest in the outcome of the assessment. "

The Act as amended further required:

A. The assessment must be completed prior to admission or, if necessary for reasons of
the person's health or safety, as soon after admission as possible.

B. The Department shall determine whether the services provided by the facility are
medically and socially necessary and appropriate for the applicant and, if not, what
other services, such as home and community-based services, would be more clinically

appropriate and cost effective.



C. The Department shall inform both the applicant and the administrator of the nursing
facility of the Department's determination of the services needed by the applicant and
shall provide information and assistance to the applicant in accordance with subsection
1-A.

D. Until such time as the applicant becomes financially eligible to receive Medicaid
benefits, the Department's determination is advisory only. If the advisory
determination is that the applicant is not medically eligible for Medicaid reimbursement
for nursing facility services, the applicant must be advised that the applicant may be
required to leave the nursing facility when the applicant no longer has the resources to
pay for the services and an appropriate placement has been identified.

E. The Department shall perform a reassessment of the individual's medical needs when
the individual becomes financially eligible for Medicaid benefits.

F. Prior to performing assessments under this section, the Department shall develop and
disseminate to all nursing facilities and the public the specific standards the Department
will use to determine the medical eligibility of an applicant for admission to the nursing
facility. A copy of the standards must be prov1ded to each person for whom an
assessment is conducted.

G. A determination of medical eligibility under this section is final agency action for
purposes of the Maine Administrative Procedure Act, Title 5, Chapter 375.

This then is the legislative basis for the screening process now being implemented.

The legislation then when on to stipulate that information and assistance was also a
responsibility of the Department and further required that the Department, after making a
determination that nursing facility care was clinically appropriate, had to then make a further
determination "whether the applicant also could live appropriately and cost-effectively at home
or in some other community-based setting if home-based or community-based services were

. avajlable...”

If that determination were in the affirmative, the Department, or through private agencies,
shall:

A. Advise the applicant that a home or other community-based setting is appropriate;

B. Provide a proposed care plan and inform the applicant regarding the degree to which
" the services in the care plan are available at home or in some other community-based
setting and explain the relative cost to the applicant of choosing community-based care

rather than nursing facility care; and



C. Offer a care plan and case management services to the applicant on a sliding scale basis
if the applicant chooses a home-based or community-based alternative to nursing
facility care.

Who can argue that LD 1410, revisited as LD 418, did not make sense. We did not. The
Maine Health Care Association, on behalf of its 200 nursing, residential care, assisted living,
congregate housing, and home care members, supported LD 418. Yet, policy makers and
providers now find themselves faced with a class action lawsuit, several bills in the Legislature
to change medical eligibility, a flood of adverse publicity, and horrific stories of human
suffering caused by changes everyone supported. What went wrong? How could good
legislation turn into bad policy? What follows is our report on the top ten reasons the policy
went wrong. :

I. POLICY GOALS

Maine’s long-term care policy, if it is to find its way out of this conflict-ridden morass, must
rest on the assumption that consumers of services, given choices, will make the right decision.
Offering informed consumers choice of a broad-range of services should be our policy
direction. More importantly, our system of support should then put economic power in the
consumers’ hand to support that choice. It is not only good economic policy, it is good aging

policy as well.

It seems to us as well that policy goals need to be articulated clearly, be measurable and be
framed within a positive context. Keeping people out of nursing homes as political rhetoric
has for too long served as a policy goal. As such, it meets none of our tests of a policy goal.

Having a well-balanced system of housing and services support for people with disabilities,
within an affordable environment, would be our suggestion of a policy goal that meets our
tests of articulation, measurability, and positiveness.

III. POLICY ISSUES & RECOMMENDATIONS

Maine’s long-term care policy debate, too long focused on home care versus nursing home
care, polarizes us so that we become blinded to the fact that what we are really talking about is
housing and services. Housing includes a variety of living situations from the warmth of the
family farm to the family farm as an isolated prison, from the institution as a total institution
to one where life and companionship-thrives.. Housing.can be.anything we.want it to be.

In Maine, as elsewhere in the United States, people with disabilities receive housing
assistance, as a matter of policy, ranging from property tax relief to rent subsidy to adult
foster care, elderly housing, congregate housing, residential care and nursing facility care.
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. These are almost as many housing options as there are people, yet our long-term care debate
omits many of them.

Similarly there are many service options. Services can be provided in any housing option.
Eighty percent of long-term care services are provided by unpaid care givers, usually family
members. It is only when we as individuals move beyond the ability of our family and friends
to support us that we turn to others for help. It is here where we begin to focus on how we
deliver that help, be it housing or services.

In all of the debates between and around housing and services, one constantly confronts two
conflicting policy choices. They are the choice of risk versus safety. Housing and services
options range along a scale of risk versus safety. At one end is the single-family dwelling, at
the other, the nursing facility. Risk is related to the availability of assistance and the skills/
training of the assistance personnel. At the one end, risk is assumed as the availability of
caregivers is on a scheduled basis. Contingency plans make up for the absence of available
caregivers. At the other end, the presence or availability of skilled/trained staff for
unscheduled needs is assured. ' '

There is no doubt that the single-family dwelling is the most preferred housing environment in
our society. There is also little doubt that the nursing facility is the least desired, all things
being equal. But when age and disability begin to play a significant role in our lives, all
things are not equal. We seek, if not for ourselves, our loved ones, the safest environment
possible. The nursing facility, with its 24-hour access to licensed nurses, becomes that safe
environment. Our over reliance on the nursing facility, if in fact we are over reliant, is almost
solely a result of our emphasis on safety versus risk. As policy changes and we move
resources toward the side of least restrictive or less expensive, we move without question
toward the side of greater risk. This is not to speak against it, only to put it on the record.
Who decides what risk to take is, of course, the key question. Our view is that informed
consumers have a right to choose greater risk in order to maintain greater autonomy.

Today’s nursing facility is the product of what might be considered extreme emphasis on
safety. Regulation driven and inspection dominated, it has become the model of the
bureaucratic process. If we are to continue to rely on nursing facilities as we believe we
should as the safest environment for the frailest of our elderly, we need to pay attention to
them as well. But that is the subject for another report.

The following then are specific policy issues that relate to some of the housing and service
policy issues under coaflict: - ’

® Policy Issue #1 - Assessment Policy:

Maine’s nursing facility assessment policy is driven by Federal requirements enhanced
by its participation in a national case mix payment and quality assurance demonstration
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project. Nurses, social workers, and others comprehensively assess each patient’s need
for services using an instrument called MDS + and develops plans of care for identified
needs. Extensive data is collected and analyzed from those assessments, and used for
quality improvement processes. Plans are underway to extend that assessment process
to State-funded residential care and home care. That policy decision appears to make
sense.

The assessment, when completed, results in a Medicaid payment determination that
reflects the mix of resources required to meet that particular patient’s needs. There are
in all 44 different levels of payment called classifications. Each classification carries
with it a payment that is equivalent to the number of minutes of services required by
patients within that classification. The more minutes of services required, the higher
the payment. All patient minutes are then averaged to produce an average payment per
day for the facility. Left on its own, the case mix payment system produces powerful
payment incentives to move lower acuity or case mix patients to less expensive levels

of care.

Medicare, when its part of the case mix demonstration begins, will use the same system
to identify and pay for its patients. It will, however, use the assessment in another
way. It will use the classifications to determine medical eligibility for services as well.

Designers of assessment policy to determine patient entitlement to the new Medicaid
medical eligibility criteria could have utilized the nursing facility assessment form.
They could have allowed the case mix classification to result in medical eligibility.
They chose instead to develop another instrument, the MED ‘94. Costs and confusion
doubled. New forms then led to new assessors, though the new assessors were given
only the authority to complete the form, not to make definitive decisions. Costs and
confusion doubled again. Massive training programs were held, and are still being
held. The Department’s status report says, “more community education might have
eased the transition.” You cannot educate your way around bad policy.

Policy Recommendation #1:

Utilize one assessment instrument and have that instrument result in a payment level
and allow the consumer to determine where he or she will exercise that payment.

Policy Issue #2 - Housing Options:

Government control of long-term care housing, at least on the nursing facility (NF) and
residential care facility (RCF) level, is through certificate of need (CON) for NFs and

what I call certificate of ¢ontrol (COC) for residential care. Reconfiguring NF housing
into RCF housing requires two steps, first one must develop a response to a request for
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proposal for a COC and be awarded it, then one must request a CON and be awarded
it. Each process requires substantial sums of money to complete and each must appeal
to a different master within the same Department.

Policy Recommendation #2:
Simplify or eliminate the approval process.
Policy Issue #3 - Payment:

Since long-term care is either housing or services, payment policy should follow
"consummer needs and be controlled by one agency (or the patient). In our system, NF
payment policy is made by one agency (Bureau of Medical Services) and RCF payment
policy is made by another (Bureau of Elder and Adult Services). NFs’ payments are
controlled by Principles of Reimbursement period. RCFs are controlled by Principles
of Reimbursement plus special circumstance allowances. Special circumstance
allowances are granted without benefit of written policy and are time limited.

In attempting to restructure NF and RCF housing, inconsistent, at times contradictory
and nebulous, unwritten policy played a major barrier in the transformation of bed
supply. When providers are asked to put substantial sums of money at risk over 20
years to build or modify residential care housing, assurance of means to repay debt is
fundamental to a workable plan.

Policy Recommendation #3:

In the absence of consumer-driven payment, require payment policy to be made by one
agency utilizing written policy.

Policy Issue #4 - Licensing:
Maine’s NF and RCF housing is transitioning to single buildinés containing both levels
of care. Patients and staff should move freely within the same building. Maine’s NF

and RCF licensing policy treat the two levels as if they were distinct buildings with
prohibitions against staff moving from one unit to another. Efficiency and patient care

suffer as a result.
Policy Recommendation #4: .. . .

License buildings, not levels of care.



Policy Issue #5 - Medical Eligibility:

Changing the medical eligibility criteria before services changed. This was the
Department’s most serious mistake. The Principles of Total Quality Management
require us to use a plan do-study act cycle. Essentially, the Department eliminated the
plan element and went directly to the do element.

Total quality management principles require us to treat each other as our customers.
The Department left the provider community out of even the do element; and when
problems were encountered, it adopted the tactic of blaming the providers. It was
never the fault of those making the policy, only those attempting to make it work.

Policy Recommendation #5:
'Adopt immediately the Principles of Total Quality Management.
Policy Issue #6 - lllegal Eligibility Criteria:

Adoption of medical eligibility criteria that are inconsistent with Federal law and
Congressional intent.

The policy basis of Issue #5 is development of the medical eligibility criteria. Legal
Services for the Elderly believes the criteria are illegal under Federal law. There is
evidence that the Boston Regional Office of the Health Care Financing Administration
(HCFA) supports that belief. A lawsuit is filed and pending Court action. The HCFA
Central Office in Washington is contemplating its action with regard to findings.

The legal argument centers around P.L. 100-203, Sec. 4111 (OBRA 87). The
following language is taken from the Congressional record:

In redefining nursing facility, the Committee amendment would not in
any way alter the entitlement of current Medicaid beneficiaries or
applicants, or future beneficiaries or applicants, to what is now an ICF
level of care. Those beneficiaries who now reside in a nursing facility if
they continue to meet the current ICF level of care requirement—that is,
because of their mental or physical condition they require institutional
care and services above the level of room and board. 1t is sufficient that
the individual require care and.services.thar.are.health-related; a. .
beneficiary need not require skilled nursing care. The same would apply
to those individuals who in the future seek Medicaid coverageina
nursing facility, whether before or after admission.



Policy Recommendation #6:

Convene immediately a group of interested and involved policy makers and resume
negotiations to take this issue out of the Court’s hands.

Policy Issue #7 - Absence of Social Criteria:

The Legislature wisely inserted the words “and social” following the word “medical”
in its assessment requirements. Despite that, the eligibility criteria disallows patients
with cognitive impairment whose needs can only be met within a structured
environment. These patients are the ones most frequently victims of the denial process.

Policy Recommendation #7:
Amend the criteria at the very least.
Policy Issue #8 - One Size Fits All:

Maine’s mix of urban and rural areas assures an uneven availability of almost all health
care services. Long-term care is no exception. Ignoring that fact to attempt single-
dimensional policy assures that greater pain is inflicted on rural Maine. Distance and
time have less dimension in rural Maine and greater dimension in urban Maine; yet
housing and services policy is created as if no differences existed. One of the
indications for higher nursing home use is rurality, an obvious reference to a lack of
alternatives. Other variables include degree of poverty, percentage of population in
excess of age 85, and climate.

Policy Recommendation #8:

Develop policy that recognizes different circumstances in housing, services,
transportation, and populations in rural versus urban Maine.

Policy Issue #9 - RCF and Nursing Care:

A natural consequence of limiting Medicaid medical eligibility for NF care is to move
patients with nursing needs to the residential care level of care. A natural consequence
of patients with nursing needs is the employment of nurses. Many of Maine’s
residential care facilities are moving quickly down that path, being. driven by
circumstance and Department pressure to medicalize their services.

Medicalization of residential care services has led the Nursing Home Administrators
Licensing Board to plan to require licensure of previously unlicensed residential care

administrators, at least those now responsible for providing medical care and nursing
£



supervision. Medicalization of residential care services threatens the private,
nonmedical institutional basis of Medicaid reimbursement.

In addition, RCFs are faced with increasing demands to create organized nursing
services and thus become subject to strict rules of nursing delegation from the Board of
Nursing. We are in danger of losing the residential care model.

Policy Recommendation #9:

Hold a hearing on this issue as soon as possible to make legislative recommendations.

® Policy Issue #10 - Long-Term Care Policy As Separate and Distinct From Acute Care
Policy:

The triggering event for most long-term care need is a hospital stay which results from
the acute flare up of a chronic condition. Further, long-term care and acute care as
pieces of an interdependent system for seniors (those over 65) collectively consumes in
excess of one billion dollars of Maine taxpayers’ and rate payers’ money per year. Yet
each is seen and treated as if there were no interconnectedness at all. Piece-meal policy
making is wasteful and expensive. Most importantly, the absence of holistic policy
denies everyone the incentive to work together to make the system work for the
customer and take costs out of the system. Provider-specific policy creates provider-
dominated systems not customer-dominated systems.

Policy Recommendation #10:

Maine-Net managed care gives us the potential framework to create a consumer-
directed choice model of care within an overall integrated system of acute and long-
term care. It will be easy, however, to miss the opportunity and instead create another
command and control model under a different name. Our recommendation, therefore,
is for legislative oversight to assure that Maine-Net be developed within the policy goal
of creating a choice model, managed care'system. We believe it can be done.

IV. CONCLUSION

Dr. Deming taught us that quality has no meaning except in the eye of the customer. The
elections of 1994 taught us that we must develop new paradigms, new visions, new ways. We
believe that informed policy debate in a spirit of mutual respect will lead us out of the morass
we now find ourselves in to a new high ground of customer quality. We offer this paper in

that spirit, no more, no less.

A
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State government, nussing homes caught in Medicaid’s attempt to tighten spending

By Nancy Gailand
Of the HEWS Stall

A saga thal pits rad, elderly people against
nursing homes where they want o remain and
a state hureaucracy thal no longer wanis ta pay
for their care will be played oul later this month
in Mancock County.

Bearings are tentatively scheduled at the end
of February at Penobscol Nurging Hlome in the
coastal cormmunily of Penobscot. A representa.
live from Ihe slale Department of Humen Ser-
vices is scheduled (o preside al the hearings,
called after as many as 12 residents received
eviction nolices because they no longer quali-
fied for Medieaid.

Medicald 1s a federal-state program thal,
among other things, funds expensive nursing-
home care for impoverished elderly people.

1]

MNew guidelines last year on the “Mecd 94"
form — a form one nursing-home administrator
called “Draconlan” — geverely restrict the
types of medles) condilions that will e co-
vered. For Instance, beople with Alzhelmer's,
diseaso or dementia — w large percentage of
nursing-home patients — no langer are covered
by Medicald unless \hey also have a complicat-
¢} medical condition,

Since Med 84 was lasued, some startling de-
velopments have occwred, including court-
roormn interventlon to prevenl the Penchscot
Nursing tlome from cjecting two elderly fe-
males last summer,

The state's denia} of nursing-home care to
needy elderly bas presented *‘a huge, expensive
bhoondoggle” Lo everyone Involved, snid Peler
Roay, am Ellsworth attorney representing Pe-
nobscot Nursing Home.

5

iloy is atlempling lo porlray the nursing
horne as a kindly caretaker unwillingly caughi
up in a race for funds to operate, mostly be-
cause of the statg's drastic cutback on Medicald
money.

Discharging the patients, “'is the 1ast thin
Penoliseol Nwising Hlome wants te do," sa
Ray.

“They (nursing homa staff) don’t want ta
ocompromise the fsvel of care these people are
gelting ™

Other nursing homes arebeginning lo jain the
butile against Medlcaid rules. Thirleen of the 36
residents of the Charles A Dean nursing heme
In Greenville have heen issued discharge no-
tices in the past month because they no longer
qualify (or Medicaid. Hearings have not been
scheduled at the Greeaville facility — reslifents

See ElMerly, At2, Col. 1
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Bangor Daily News ot
Disabled man testifies in favor of Med 94

By Nancy Garland
Of the NEWS Staft

. Steven Tremblay, 44, broke his
neck 24 years ago in a fall that left
him paralyzed and dependent on a
wheelchair for the rest of his life.
His disability forged a determina-
tion to lead an independent life-
style and te advocate
independence for others with dis-
abling conditions,

He testified with passion Friday
in Bangor's U.S. District Court
about the need for the state to
move forward with its 9-month-old
effort to maximize independence
for elderly people who once were
funneled into nursing homes and,
perhaps, forgotten.

Tremblay's testimony came on

the second day of hearings in a
class-action lawsuit filed by Legal
Services for the Elderly Inc.

against the state and the Depart- -

ment of Human Services. The law-
suit, in part, is attempting to ban
DHS from using the "“Med 94, a
restrictive form that disqualifies a
lot of elderly applicants for nursing
home care under Medicaid. The
form was put into effect last Janu-
ary and rules out most psychoso-
cial conditions, like dementia and

. Alzheimer's disease, and many

physical conditions that once quali-
{led a person for nursing home
funding.

Med 94 has prompted much acri-
mony and statewide debate since
its inception. Nursing homes, in
general, don’t like it because it is

SECTION 3

SATURDAY/SUNDAY, NCVEMBER 3-8, 1594

causing empty beds in the facili-
ties, Some boarding homes — now
called residential care facilities —
are panicked by its implications
because more expectations are be-
ing placed on them to take care of
very feeble patients once delegat-
ed to nursing homes. Economically
pressed families are failing into a
chasm between the warring fac-
tions and are wondering if long-
term care still exists for ailing
elderly relatives.

Tremblay is the founder, presi-
dent and chief executive officer of
Alpha One, a 14-vear-old organiza-
tion that enhances independence
for about 5,000 disabled people in
Maine yearly.

He acknowledged Friday that
Med 94 initially caused problemsin

Alpha One. His organization had to
disqualify 25 people who received
personal-attendant care f{unded
through Medicaid. However,
Tremblay stressed that a reasoned
approach to the problem was bet-
ter than abandoning the form.

It would be a “tragedy” for the
lawsuit to succeed, said Tremblay,
who drove his handicapped-acces-
sible van from his Cape Elizabeth
home to Bangor Friday to voice his
opinions on the matter.

It would set the needs of our

. disabled citizenry in Maine back

God knows how many years,” to
reverse efforts and to increase reli-
ance on nursing home care again,
he said.
Tremblay referred to the legal
See Tremblay, B2, Col. 1

In second day of hearing, man
testifies in support of Med 94

Plan to maximize independence of elderly, disabled target of suit

Tremblay, from Bl
action as a “bellwether” lawsuit
that prompts headlines that gain
the attention of politicians and
some policy-makers.

“This lawsuit sends a message to
the public, to the Legislature and to
the governor that this fundamental
shift in long-term care policy is
wrong when we know that home-
hashed TEDIZ coimmun.ity services a.zie
right. erly peopie and people
with disabilities know that home-
based care and community-based
care is the direction we must move
in. We must give people the inde-
pendence they want,” Tremblay
wrote in an affadavit,

Tremblay’s testimony highlight-
ed the second day of a hearing that
is raising fundamental questions
about society’s view of aging and
the changing attitude of an eco-
nomically strapped state toward
long-term care,

The defendants — specifically
Steven Davis, an assistant attor-
ney general for the state — toock
over at midmorning following 1'%
days of testimony by witnesses
against the MED 94. Davis kicked

off his presentation by asking
Judge Eugene Beaulieu for a *'qua-
si-directed wverdict’” motion. The
move would, in essence, cease
further action on the matter. Legal
Services for the Elderly attorneys
Jeri Jones and Andrew Stewart
had failed to prove irreparable
harm to their clients if Med 94 is
used, according to Davis. Judge
Beaulieu said he would take the
matter under advisement and told
Davis to call his witnesses.

. Francis Finnegan, director of
the state’s Bureau of Medical Ser-
vices, said the state would suffer
severe financial shortfalls if it
were ordered to cease using the
Med 94 form in favor of an older,
more inclusive evaluation form for
Medicaid called the “BMS-85."
The Legislature, last year, deallo-
cated more than $17 million from
the Medicaid nursing home
accourt.

“I anticipate the department
would suffer a loss of 87 percent of
the §17,158,527 savings anticipated
by the Legislature,”” Finnegan
wrote in an aftadavit. Questioned
later by Jones, Finnegan amended

his statement a bit and said the
state stands to lose $5.2 million,

Finnegan read a July 1994 letter
from the national Heaith Care Fi-
nance Administration demanding
immediate explanation and justifi-
cation of Med 94. Department poli-
cies come under HCFA review
“‘quite regularly,” Finnegan said.

Molly Baldwin, a registered
nurse and state officer familiar
with MED 94, reviewed, under Da-
vis’ direction, the cases of the 14
elderly peaple named in the class-
action lawsuit. She said each per-
son had conditions that could be
taken care of in the home or in
residential care facilities.

Other Human Services leaders
testified at the hearing. Brenda
Gallant, owner of three residential
care facilities, said her organiza-
tion reserves the right to deny ad-
mission to people with severe
demnentia and incontinence prob-
lems. Gallant sald she was under
the impression that providing a
high level of medical care was op-
tional at boarding homes, not or-
dered by the state.

The hearing will be continued at
a later date which had not been
determined by press time.
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is focus of hearing
Elderly, poor calh’ng for ban on Med 94

By Nancy Garland
Cf the NEWS Slaff

Fundamental questions about so-
ciety's view of aging and the
changing attitude of an economi-
cally strapped state toward long-
term care were posed Thursday
during a court hearing in Bangar.

The questions were raised as
part of a class-action lawsuit pit-
ting many elderly and poor people
in Maine against the bureaucracy
that oversees Medicaid funding of
long-term care.

Does the state — specifically the
Department of Human Services —
have the legal right to deny nursing

bome care under Medicaid to frail
elderly people who easily could
have qualified for it a year ago?

No, according ‘to Jerry Jones,
Brewer attorney for Legal Ser-
vices for the Elderly Inc., a state-
wide organization that filed the
lawsuit in August.

“The evidence will clearly show
that the long-term care system in
Maine is in total disrepair and that
a significant portion of Maine’s
elderly are being jeopardized,”
Jones said in opening remarks.

“The defendant places a lot of
emphasis on the 'least restrictive’
nature of alternative care settings.

See Hearing, A3, Col. 1

Nursing home care is focus of hearing at Bangor

Hearing, from Al

Those settings are also often the
least supportive and the least ex-
pensive. On behalfl of patients who
need the care available in a nurs-
ing home, we urge the court to
grant this injunction before some-
oned. gets seriously hurt,” Jones
saj

Is the Department of Human
Services justified in continuing its
- S-month-old policy of reducing reli-
ance on nursing homes and in-
creasing placement of Medicaid
clients in less-restrictive settings?
., Yes, according to Steven R. Da-

vis, an assistant attormey general
for the state, who will present DHS'
official point of view in a hearing
that is expected to take several
days.

‘““The plaintiffs in their myopic
efforts to force the department to
provide them care in a nursing fa-
cility have ignored the damage
that may be done to both them-
selves and others whose mental,
social and physical needs will be
bettar served in a least restrictive
. setting,” Davis wrote in a legal

document. Davis also wrote that
the state would suffer severs finan-
cial shortfalls if forced to return to
previous methods to determina eli-
gibility for a nursing home level of
care .

The official focus of the hearing
before Magistrate Judge Eugene
Beaulieu is a legal request to ban

the state from continued use of

“Med 94."
Med 94 came into existence last
January. It is an evaluation form
used to deterrnine an applicant's
Rcllaystcal and medical eligibility for
edicaid-funded nursing home-
leval care. Med 34 has been praised
by some advocates for the dis-
abled, including Alpha One, an or-
ganization that promotes
independence for disabled people.
The document also has been called
restrictive and ‘‘draconian’ by at
least one nursing home owner.

The Med %4 form restricts physi-
cal and psychosocial reasons for
allowing people into nursing homes
under Medicaid. It has produced
many empty beds in Maine nursing
homes.

For example, an elderly person
who is alone, poor, diabetie, blind
and has a seizure disorder control-
led with medication currently can-
not qualily for Medicaid funding
for nursing home care. A person
who has advanced Alzheimer'sdis-
ease but is healthy otherwise can-

not qualify for Medicaid-funded
nursing home care under Med 34
guidelines,

Ann Gunning, long-term-care di-
rector for the Eastern Area Agen-
¢y on Aging, said she knew of
Medicaid applicants who needed
help with several “ADLs"” —
activities of daily living such as
bathing, turning over in bed, and
going to the bathroom. In addition,
somne of these people are on oxygen
daily or have tracheotomies. Still,
they do not qualify for nursing
home care under the Med %
evaluation.

More gripping than the legal ar-
guments surrounding Med 94 are
the stories of 14 elderly people
mentioned in the lawsuit who are
caught in a funding mire that
threatens their long-term care
options.

+ Nettie Douglass, 93, from Little
Deer Isle, resides at Penobscot
Nursing Home in the coastal com-
munity of Penobscot, Douglass has
several medical conditions, includ-

ing blindness, leg ulcers and con-
gestive heart failure, that the state
claims can be tended in a residen-
tial care facility — a boarding
home = rather than a nursing
home, Douglass was threatened
with eviction from the nursing
home last summer after her say-
ings ran out and Medicaid refused
to pay for her continued care thers.
She remains at the nursing homne
under a court order. A boarding
home placement in the Somerset
County town of Athens was offered

- to her, but no action was taken,

according to legal documents. Dr.
Daniel Rissi of Stonington, who
was Douglass’' physician for 14
years, testified Thursday that
Douglass ‘‘definitely’" needed
nursing home care.

= Rose Shink, 89, ?ﬂrnugul at
Parkview Nursing Fa in Liv-
ermore Falls, threa suicide
last winter after hearing she might
be moved from the nursing home.
Shink was a private-pay patienl.
who later was denied Medleaid

coverage, The state maintains
Shink's medical conditions do not
warrant nursing home care.
“While she awaits transfer to an
appropriate residential care set-
ting, counseling regarding her sui-
cidal tendencies is appropriate,”
Davis wrote in a legal memo.

= Elbert Tyler of Hancock Coun-
ty has a combination of medical
disorders that makes him a human
‘time bomb," according to Dr.
Charles Alexander, an Ellsworth
gerontologist who testified at
Thursday’s hearing. Tyler is fairly
good at activities of daily living.
This means he can turn over in
bed, and bathe and feed himself.
Under cross-examination from Da-
vis, Alexander said he was not Ty-
ler’s physician and he had not seen
Tyler's medical records, A cursaery
review of Tyler's history shows his
chronic lung conditions could flare
up dramatically and suddenly, put-
ting him in instant need of skilled,
extended nursing care, Alexander
said.



Lawsuit points
out dilemma

Lawsull, from Al
the bullel was blank,” the legal
document slales.

Dickson hos had severnl strokes
anid had a heart atlack lasl winter.
She sullers from righl-side wenak-
ness, “exlreme anxlely’™ amd an
“unsleady gail which rnkes her

prone to [alls nndd fractures,” the -

lawsuil states. She uses a walker.
Aroumd July 10 Dickson applicd for
nmursing home care under Medicaid
amd wos denled,

Three days belore lhe sulcide nl-
tempt, Dickson had her cal pul to
sleep, *'Mrs. Dickson's reaction lo
her predicament, her unmel need
lor nursing care, clenrly shows the
Importance of resolving the prob-
lems of medical eligibllily In the
Medlcald program,” the lawsuit
stales, '

Other cases Include:

facing elderly

* Helen Freeman, 78, who has
been a patlent (or a month at the
Hibbard MNurslng Home, Dover-
Foxcroft. This monlh Freeman
was decmed Inellgiblle for Medic-
nid. She has n mild selzure disor-
der and ndvanced  Alzhielmer's
disease “"and Is deledioraling ra-
philly,” the lawsuit stales. She does
nol remember any names and
“wanders anil doesn't know where
she Is going."

* Hazel Gross, 99, who lives In
Ducksporl with her elderly son and
daughter-in-law. He Is disabled
with respiratory problems and her

daughter-ln-law had knee replace- -

menl sargery. Gross Is legally
blind and almosl deal bul was de-
nled Mecicald home-care services’
In July by an assessor. She has nol
received a denial leller from DIIS,
however. Gross ls “prone lo [olls

due lo osleoporesis and an un
sleady gall. She needs assislance
wilh transfers and locomolion,”
the lawsuil slales. She ig inconl
nent, sullers Impalred cognilion,
needs help with activities like
tressing, balhing, toileling nud hy-
gicne.

* Everell Nason, 92, of DBruns
wick, paid privalely Tor hls nurs-
ing-hoine care for several years
unlil his gavinpgs ran oul. DIIS is-
sucd conllicting decisions on Na-
son, who has a cathcler, bul finally
declared hilm Ineligible for Medic
ald In April.

The lawsuil represents all pas|,
current and fulure Medicaid recip-

“ients and applicants denled cover-

age for nursing-home or home
care,

An esllmated 10 percent of peo-
pie In the state’s 135 nursing homes

and 50 percenl of the 726 people
recciving Medicald home-care ser-
vices will fail to meel the new
medical eligibilily guidelines, ae-
cording to stalistics In the docu-
menl.

The restrictions and the Med 94
screening forim violale federal law,
state law, provisions of the Soclal
Sccurily Act and the Conslilulion
of the Uniled Stales, nccording lo
the lawsuil which was filed by Jeri
Jones, managing allorney for lhe
Brewer oflice of Legal Services for
the Elderly Inc.

I believe lhis aclion Is of nalion-
alsignilicance,” said altorney Tim
Vogel of Portland, head of Lhe elder
Iaw sectlon of the Maine Slale Bar
Assoclalion.

"The long-term care syslem In
Maine Is MS_S: " sald Vopel.
**This Is rationing fealth care by a

syslem formed by cerlain ofliclals
In the Maine Depariment of Hu-
man Services.”

Libby McCullumn, depuly DHS
comumissloner, sald Monday she
was surprised Legal Services lor
the Elderly had filed the lawsuit.

The deparlment had offered lo
negotiale with LSE allorneys lwo
wecks nge, according lo McCul-
lum. She said i was difficull o
comment on a lawsuil when she
hadn't seen the document,

““I'he commissioner Is sympa-
thetic 1o problems crealed when
nursing homes discharge the [rail
eiderly with no place lo go,”
McCullum ssid. i

The allorney general's ollice has.
reviewed the language of the Med-
fcald plan to assure ils legality, ac-
cording to McCullum.
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‘"We're comlforlable delendin
It, The lawsuit won'l prevail "' sa
Christopher Lelghton, director of
the health and Instilulional ser-
vices unlt of lhe allorney general's
olfice. The Medlcald changes were
reviewed al slale and (ederal lev-
els Lo nssure legality, according lo
Lelghton, The rules “may scem
unpalalable lo some but they are
legal,"* Leighton said.

DS olliclals last week Lried to
quell complaints about Medicaid's
new nursing-home and home-care
guidelines. They ollered to pay
nursing homes lo keep patients
who no longer qualify lor Medicald
until appropriate placements are
found. Many nursing homes are
nol pleased with the plan because il
olfers §53 a day, only hall the the
cost of dally care in many
:.oE:na.
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Nursing liome patients face
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By Denise Goodman

SrECIAL TO THE GLOBE
- PENOBSCOT, Malne - Nettle Douglass,
93, gullering from coronary arlery disease

and osteoarthritis and 98 percent blind, en-
She spent her Jast $30,000 there, expect-

Ing Medicaid Lo pick up the cost of her care  aimed at directing more patients to less cost-

when her money ran out. Instead, when she

epplied for Medicaid in May, she gol an evie-

tion notice.

MAINE

Lered the Pengbscot Nursing Home last Sep- 1

tember,






