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the preparation of Commission reports to the President and the Congress; receive
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advice and recommendations to the Commission, as requested; and observe any open
hearing or conference conducted by the Commission in their states.
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Executive Summary

People with mental illnesses are overrepresented in prisons and jails nationally and in Maine. For
example, in 2005, the Bureau of Justice Statistics found that more than half of all prison and jail
inmates had a mental health problem.' Individuals with mental illnesses are 4.5 times more likely
to be arrested than those in the general population.? According to the National Alliance on
Mental Illness (NAMI), 2 million people with mental illnesses are booked into jails each year.?
This overrepresentation is found in both adult and juvenile corrections, and has been increasing
over decades.* Incarcerated persons with mental illnesses serve longer than comparable persons
without mental illnesses, and cost taxpayers more per day incarcerated than those without mental
illnesses. In Maine, there is not enough space to safely house persons with mental illnesses, nor
are there adequate means to effectively treat and habilitate them.® In a very real sense, persons
with mental illnesses have been “criminalized” in Maine.

The Maine Advisory Committee to the U.S. Commission on Civil Rights (“Advisory
Committee” or “Committee”) chose to examine the facilities, care, and resources provided to
individuals with mental illnesses in Maine, particularly within the law enforcement and criminal
justice system (which has become a sort of de facto mental health system). The Committee’s
primary concerns were whether deficiencies therein might be leading to the “criminalization” of
persons with mental illnesses, and how best Maine could offer support, treatment, and care for
individuals in the state with serious mental illnesses while appropriately respecting their civil and
statutory rights.

Towards this end, the Advisory Committee convened a public briefing in Lewiston, Maine on
June 14, 2017 (“Briefing”) to gather information from local advocates, law enforcement,
attorneys, legislators, judicial officials, family members, and the public regarding treatment and
(de-)criminalization of persons with mental illnesses in Maine. This report draws on Briefing
testimony and other research to convey that information, and makes recommendations for future
improvements.

The Committee concluded that to decriminalize mental illnesses in Maine, two primary
approaches are necessary. First, the Committee recommends using evidence-tested ways to
protect and treat individuals with mental illnesses caught up throughout the criminal justice
system, with the goal of stopping criminalization and enabling such individuals to thrive in
Maine’s communities. Second, the Advisory Committee recommends funding and building up

! Doris J. James and Lauren E. Glaze, U.S. Department of Justice, Bureau of Justice Statistics, Mental Health
Problems of Prison and Jail Inmates, 2006, p. 1.

2 Anisha Lewis, Center for Prisoner Health and Human Rights, “Backgrounder: Incarceration and Mental Health,”
https://www.prisonerhealth.org/educational-resources/factsheets-2/incarceration-and-mental-health/.

3 National Alliance on Mental Illness (NAMI), “Jailing People With Mental Illness,” https://www nami.org/learn-
more/public-policy/jailing-people-with-mental-illness (last accessed Mar. 28, 2019).

4 See report part V, infra.
3 Ibid.
¢ Ibid.



expanded, appropriate community care systems consistent with evidence-based best practices, so
that in time nearly all persons with mental illnesses will benefit from integrated care in their
homes and communities.




1. Introduction

One in five American adults, and one in five children ages 13 to 18, has (or will have) a mental
illness.” Of those people who experience mental illnesses, one in five (i.e., one in 25 people
overall) has a “serious” mental illness, which substantially interferes with one or more major life
activities.® In Maine, there are roughly 300,000 adults with a mental illnesses, of whom nearly
62,000 have serious mental illnesses. * And over 16 percent of Maine children ages 3 to 17, or
roughly 34,000 children, received mental health treatment or counseling in the past year.'°

This report concentrates on psychiatric illnesses, rather than intellectual/developmental disorders
or substance abuse issues unaccompanied by psychiatric illnesses. As discussed in this report, a
large number of these individuals will come into contact with the police and other members of
the criminal justice system, some repeatedly.

From 1820 through 1970, individuals with moderate and serious mental illnesses in America
were generally confined in state-run residential psychiatric hospitals (or “asylums”).!! Such
institutions could deliver medical and therapeutic treatment and were designed to keep mentally
ill persons both safe and secluded from the rest of society. 2

7 National Alliance on Mental Health (“NAMI”), Mental Health By the Numbers, 2015,
https://www.nami.org/Learn-More/Mental-Health-By-the-Numbers (last accessed Feb. 21, 2019). A mental illness is
defined as “a mental, behavioral, or emotional disorder, [which] can vary in impact, ranging from no impairment to
mild, moderate, and even severe impairment,” according to the National Institute for Mental Health (“NIMH”),
“Mental Health Information: Statistics,” Mental Illness Definitions,
https://www.nimh.nih.gov/health/statistics/mental-illness.shtml (last accessed Feb. 21, 2019). Mental disorders are
also described as “health conditions that are characterized by alterations in thinking, mood, or behavior (or some
combination thereof) associated with distress and/or impaired functioning.” U.S. Department of Health and Human
Services, Mental Health: A Report of the Surgeon General (Rockville, MD, 1999), at 5.

8 NAMI, Mental Health By the Numbers, supra note 7, defining a serious mental illness as an illness that
“substantially interferes with or limits one or more major life activities,” citing to the NIMH definitions at NIMH,
“Mental Health Information: Statistics,” Mental Illness Definitions, supra note 7.

9 Rachel N. Lipari, Struther L. Van Horn, Arthur Hughes, and Matthew Williams, Substance Abuse and Mental
Health Services Administration (SAMHSA), The CBHSQ Report (July 20, 2017), Tables 1 and 2; Resources to
Recover, Mental Health Resources in Maine, https://rtr.org/mental-health-maine (drawing on SAMHSA data) (last
accessed Mar. 25, 2019). Figures were calculated by authors based on data in these sources.

10 Maine Children’s Alliance, Maine Kids Count (2019), https://mekids.org/2019-maine-kids-count-data-book.php.
Maine has more than 65,000 children diagnosed with developmental, mental, or behavioral issues; many of these
children may come to have, psychiatric mental illnesses. Bangor Daily News, Editorial, Jan. 12, 2019, paragraph 7.
According to Maine local station WGME, a new study in JAMA Pediatrics found that Maine has a higher
percentage of children with mental health disorders than any other state. See WGME, Report: Maine Has the
Highest Percentage of Children with Mental Health Disorders, https://wgme.com/news/local/report-maine-has-the-
highest-percentage-of-children-with-mental-health-disorders.

1 See, e.g., E. Fuller Torrey, Mary T. Zdanowicz, Aaron D. Kennard, H. Richard Lamb, Donald F. Eslinger,
Michael C. Biasotti, and Doris A. Fuller, Treatment Advocacy Center and National Sheriffs’ Association, The
Treatment of Persons with Mental Illness in Prisons and Jails: A State Survey (April, 2014),
TACReports.org/treatment-behind-bars (visit page and select this report), at 9-11 (hereinafter Treatment Advocacy
Center, State Survey).

12 See, e.g., E. Fuller Torrey, Out of the Shadows: Confronting America’s Mental Illness Crisis (New York: John
Wiley & Sons, 1997), Chapters 1, 3, and Appendix, as excerpted by PBS Frontline, “Deinstitutionalization: A



Starting in the 1960s, for a variety of reasons, !* a different trend for treating people with mental
illnesses emerged. This “deinstitutionalization” movement entailed releasing inpatients from the
hospitals to reside in communities throughout the states, where they were intended to receive
community-based and home-based supportive treatment. Psychiatric hospitals came to admit
fewer patients, and most were down-sized or closed.'*

The movement to deinstitutionalize people with mental illnesses was explicitly coupled with the
promise to develop a network of community-based supports and treatments that would enable
such individuals to thrive.!> Due to underfunding and other issues, however, this community-
based supportive network was largely not created in Maine nor in most United States
communities.'® With few treatment options available, the criminal justice system has swept up
and processed many people with mental illnesses, most merely for expressing behaviors that
result directly from their untreated illnesses. Today, Maine incarcerates more individuals with
severe mental illnesses than it hospitalizes;'” nationwide, ten times more people with severe
mental illnesses are incarcerated than are hospitalized.!® Because the criminal justice system was
unprepared for the vast influx of individuals with mental illnesses, such persons often faced
discrimination, misunderstanding, victimization, lack of treatment, and violations of their civil
rights and liberties.

Psychiatric ‘Titanic,”” May 10, 2005,
https://www.pbs.org/wgbh/pages/frontline/shows/asylums/special/excerpt html (hereinafter Torrey, Out of the
Shadows).

13 See Discussion and Sources infia, at notes 26-42.

14 See, e.g., Samuel R. Bagenstos, The Past and Future of Deinstitutionalization Litigation, 34 CARDOZO L. REV. 1,
9, Oct. 2012 (“By 2003, the number [of inpatients in U.S. public psychiatric hospitals] had decreased [from its
height of nearly 560,000 in 1955] by more than 90 percent to just under 50,000.”); Ronald W. Manderscheid, Joanne
E. Atay & Raquel A. Crider, “Changing Trends in State Psychiatric Hospital Use From 2002 to 2005,” 60
Psychiatric Services 29, 31 (January 2009) (“Between 2002 and 2005, the number of state psychiatric hospitals
decreased from 220 to 204, and the bed capacity decreased 10.3 percent.”).; E. Fuller Torrey, Out of the Shadows,
supra note 12 (“Deinstitutionalization is the name given to the policy of moving severely mentally ill people out of
large state institutions and then closing part or all of these institutions.”)..

15 See, e.g., Bagenstos, The Past and the Future, supra note 14.

16 See, e.g., Jenna Mehnert, Executive Director of NAMI Maine, testimony, Briefing on the Criminalization of the
Mentally Il before the Maine Advisory Committee to the U.S. Commission on Civil Rights, Lewiston, ME, June 14,
2017, transcript, pp. 31, 43 (hereafter cited as Briefing Transcript), citing “[t]he lack of a community-based mental
health crisis response system [in Maine]” and, for a person with mental illness creating a public disturbance, “[w]hat
community-based service is there for them to go [to, instead of going to jail]? [] The challenge is[,] what are the
other resources? What are the community-based mental health services where that individual could be going instead
or redirected to instead, in some parts [of Maine]? [] And so the challenge is really about community-based
resources and the lack of them.”

17 E. Fuller Torrey, Aaron D. Kennard, Don Eslinger, Richard Lamb, and James Pavle, Treatment Advocacy Center
and National Sheriffs’ Association, More Mentally Ill Persons are in Jails and Prisons than in Hospitals: A Survey
of the States, 2010 (hereinafter Treatment Advocacy Center, More Mentally I).

18 Treatment Advocacy Center, State Survey, supra note 11, at 6.



The Maine Advisory Committee to the U.S. Commission on Civil Rights (“Advisory
Committee” or “Committee’’) chose to examine the facilities, care, and resources provided to
individuals with mental illnesses in Maine, particularly within the law enforcement and criminal
justice system (which has become a sort of de facto mental health system). The Committee’s
primary concerns were whether deficiencies therein might be leading to the “criminalization” of
persons with mental illnesses, and how best Maine could offer support, treatment, and care for
individuals in the state with serious mental illnesses while appropriately respecting their civil and
statutory rights.

By “criminalization,” the Advisory Committee means both treating persons with mental illnesses
as if they were criminals, and imposing criminal charges on persons with mental illnesses. The
word is used neutrally as to the motives of those who “criminalize” mentally ill persons (e.g., to
deter “commotions” or “nuisance” behaviors in public places; to bring an ill person to a place
where she might receive appropriate care and treatment). The term “criminalization” was
introduced by jail psychiatrist Marc Abramson in 1972 to indicate that people with serious
mental illnesses were being processed through the criminal justice system instead of the (then-
disappearing) mental health system. '° Advocates for individuals with mental illnesses
sometimes use the term “decriminalization” to refer to nondiscriminatory, integrated treatment of
persons with mental illnesses after and, particularly, wholly outside of the criminal justice
system. The overarching goals of the Committee’s work were to decriminalize and to eradicate
discrimination against people with mental illnesses.>’

Towards this end, the Advisory Committee convened a public briefing in Lewiston, Maine on
June 14, 2017 (“Briefing”) to gather information from local advocates, law enforcement,
attorneys, legislators, judicial officials, family members, and the public regarding treatment and
criminalization of persons with mental illnesses in Maine.?! This report draws on briefing
testimony and other research to convey that information, and makes recommendations for future
improvements.

The Committee concluded that to decriminalize mental illnesses in Maine, two primary
approaches are necessary. First, in light of the current situation, the Committee recommends
ways to protect and treat individuals with mental illnesses caught up throughout the criminal

19 See, e.g., Arthur J. Lurigio, “Forty Years After Abramson: Beliefs about the Criminalization of People With
Serious Mental Illnesses, ” International Journal of Offender Therapy and Comparative Criminology, vol. 57(7),
2013, 763, https://journals.sagepub.com/doi/full/10.1177/0306624X13490142.

20 See, e.g., Milton L. Mack, Jr., Conference of State Court Administrators (‘COSCA), Decriminalization of Mental
IlIness: Fixing a Broken System (2017),

https://cosca ncsc.org/~/media/Microsites/Files/ COSCA/Policy%20Papers/2016-2017-Decriminalization-of-Mental-
Illness-Fixing-a-Broken-System.ashx; National Alliance on Mental Illness (NAMI), Decriminalizing Mental Illness
(2017), https://www.nami.org/getattachment/Get-Involved/NAMI-National-Convention/Convention-Program-
Schedule/Hill-Day-2017/FINAL-Hill-Day-17-Leave-Behind- De-Criminalizing-Mental-Illness.pdf.

21 See generally Transcript of Briefing Before the Maine State Advisory Committee to the U.S. Commission on
Civil Rights, Lewiston, ME, June 14, 2017, transcript, p. 29 (hereafter cited as Briefing Transcript), infra Appendix
B.



justice system, with the goal of diverting criminalization and enabling such individuals to thrive
in Maine’s communities. Next, at the same time, the Advisory Committee recommends funding
and building up expanded, appropriate community care systems consistent with evidence-based
best practices, so that in time nearly all persons with mental illnesses will benefit from integrated
care in their homes and communities.

This report evaluates harms to people with mental illnesses throughout the criminal justice
system, and reviews the current laws, procedures, and treatments available. Such problem areas
include the failure to prevent and divert people with mental illnesses from ever entering the
criminal justice system; ensuring the receipt of appropriate medical treatment to incarcerated
persons with mental illnesses; preventing solitary confinement and other punitive measures
directed at expressions of a person’s mental disability; developing constructive pathways
whereby mental health commitment does not become indefinite; and training front-line law
enforcement officers about mental illnesses to prevent and divert unnecessary arrests and reduce
police shootings of persons with mental illnesses. Approaches that have been tried and tested
within Maine and in other locations can provide model best practices for Maine’s communities.

Next, under the Fourteenth Amendment and the Americans with Disabilities Act (ADA), this
report discusses working to prevent discrimination against people based on their disabilities and
to ensure they are afforded procedural protections and substantive autonomy as are other people
without mental illnesses. Because the ADA commands integrating people with mental illnesses
among other people in the community who lack mental illnesses?? and views the lack of
integration as unlawful, disability-based discrimination,? this requires funding and creating
services and supports within Maine’s communities to treat mental illnesses and enable
individuals with mental illnesses to thrive outside institutions in the criminal justice system and
psychiatric hospital system. Here, too, best practices and evidence-based treatments can be
applied to benefit people with mental illnesses in Maine.

Although most advocates for people with mental illnesses strive for a community-based and
home-based network of care, some believe that psychiatric hospitals may still play an important
role. A current running through the report examines whether such institutions, along with or in
lieu of criminal justice system institutions, should be funded and appropriately used to assist
people with mental illnesses in Maine.

Throughout, the report explores the criminalization of people with mental illnesses in Maine, and
makes findings and recommendations for how best to decriminalize and prevent discrimination
against such persons in the future. Ultimately, success in decriminalization—i.e., coming to
separate and divert people with mental illnesses from ubiquitous treatment by the criminal justice

22 See 28 C.F.R. § 35.130(d) (“A public entity shall administer services, programs, and activities in the most
integrated setting appropriate to the needs of qualified individuals with disabilities,” which is defined in 28 C.F.R.
pt. 35 app. A as “a setting that enables individuals with disabilities to interact with nondisabled persons to the fullest
extent possible.”) (the “integration mandate” of the ADA).

23 See Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581 (1999); see also Exec. Order No. 13,217, 66 Fed. Reg. 33,155
(June 18, 2001).



system—will require the simultaneous funding, creation, and evolution of integrated networks
providing treatment and supports within Maine’s communities.



II. Summary of the Briefing

The Advisory Committee designed the Briefing to address (i) the frequency and ways that
individuals with mental illnesses interact with Maine’s criminal justice system, and (ii) the
treatments and interventions that are or can be provided to people with mental illnesses both
within and without the criminal justice system’s confines. The Committee invited local and
national advocates, law enforcement agents, attorneys, legislators, judicial officials, family
members, and the public to speak and present information. Each panel of speakers touched on
important issues of criminal justice, law, and policy for people with mental illnesses in Maine.

The first panel featured organizational and family advocates for persons with mental illnesses in
Maine, including such persons’ interactions with the criminal justice system and the impacts of
those interactions on the individuals’ care, treatment, and prognosis. Speakers included Tonya
DiMillo, the Board of Visitors chair of the Long Creek Youth Development Center; Jenna
Mehnert, the executive director of the Maine chapter of the National Alliance on Mental Illness
(or “NAMI-Maine”); and Bob Reed, a parent and advocate who serves as the board president of
NAMI-Maine.

The second panel included several experts among Maine’s law enforcement personnel. Speakers
included Darrell Crandall, the sheriff of Aroostook County; Jason Madore, commander of the
state’s police Crisis Negotiation Team; Michael Sauschuck, the police chief of Portland; and
Tyler Stevenson, commander of the state’s police Tactical Team.?* Panelists discussed their
experiences with and protocols for interacting with persons who have mental illnesses in their
official law enforcement capacities.

The third panel generally addressed legal rights and obstacles for individuals with mental
illnesses. Topics included such issues within the criminal justice system, including alternative
court programs; voluntary and involuntary institutionalization in connection with mental
illnesses; and living as supported or unsupported outpatients within Maine’s communities.
Speakers included Maeghan Maloney, the district attorney of Kennebec and Somerset Counties;
Troy Morton, the sheriff of Penobscot County (which formally employs the “Stepping Up”
initiative); Kevin Voyvodich, the managing attorney of advocacy group Disability Rights Maine;
and Tim Zerillo, a criminal defense attorney and partner at Hallett, Zerillo & Whipple, P.A.

The fourth panel looked toward improving, and “decriminalizing,” the treatment provided to
persons in Maine with mental illnesses. Speakers included Daniel Wathen, the court master
overseeing the Maine Mental Health Consent Decree who is also retired chief justice of the
Maine Supreme Court; Maine state representative and co-chair of the Criminal Justice and Public
Safety Committee Charlotte Warren of Hallowell; and Maine state representative and co-chair of
the Health and Human Services Committee Dr. Patty Hymanson of York. Panelists explored
potential legal and policy methods of better treating and caring for Maine’s mentally ill residents,

24 This is also referred to as a “SWAT” team, meaning a “Special Weapons and Tactical” team.



whether through new psychiatric residential facilities, improved mental health provider
partnerships with law enforcement and jail/prison personnel, state investment in community
housing and treatment resources, or other proposals.

The briefing concluded with questions and comments from members of the public, illustrating
the real issues faced day-to-day by the loved ones of individuals with mental illnesses.
Cumulatively, the Briefing explored treating and addressing Maine’s mentally ill population with
multidisciplinary methods in a variety of settings.

A list of speakers is provided in the Appendix.



I11. Background on Treatment of Persons with Mental Illnesses

Historic Treatment of Persons with Mental Illnesses

From 1770 to 1820 in the United States, mentally ill individuals were frequently found in
America’s jails and prisons. Their surroundings were often grossly unsanitary and unhealthy,
sometimes lacking basic comforts such as heating in wintertime, and which could otherwise be
described as “inhumane” and “degrading” conditions.?* Although such conditions were
applicable to incarcerated persons in many jails and prisons on the whole at the time, influential
persons found them especially offensive in the case of mentally ill persons.?®

Two such influential persons were the Reverend Louis Dwight and social reformer Dorothea
Dix. Dwight, who founded the Boston Prison Discipline Society in 1825, publically advocated
for improved prison and jail conditions in general and hospitals for mentally ill prisoners in
particular.?” This prompted the Massachusetts legislature in 1827 to investigate conditions in the
state’s jails, ultimately recommending that all mentally ill inmates of jails and prisons be
transferred to the Massachusetts General Hospital and that confinement of mentally ill persons in
the state’s jails be made illegal.?® In 1841, Dorothea Dix observed that mentally ill persons in a
jail near Boston had no heat in their cells because, as the jailer told her, “the insane need no
heat.”?’ After visiting many other jails and almshouses, Dix reported to the state legislature that
numerous Massachusetts “Insane Persons” were confined “in cages, closets, cellars, stalls, [and]
pens: [c]hained, naked, beaten with rods, and lashed into obedience.”*® There and in other
locations, Dix shed light on how mentally ill persons were being treated, and successfully urged
states to build public psychiatric hospitals where such persons could humanely receive
treatment.>!

Over time, state-run psychiatric hospitals were employed throughout the country. The year 1955
marked the peak use of residential psychiatric institutionalization, when nearly 560,000
individuals with mental illnesses resided at year-end in some 352 psychiatric hospitals.*

25 See generally E. Fuller Torrey, Out of the Shadows, supra note 12; Treatment Advocacy Center, State Survey,
supra note 11, at 9-11.

26 Torrey, Out of the Shadows, supra note 12.
27 1bid., Ch. 3; Treatment Advocacy Center, State Survey, supra note 11, at 9-11.

28 Torrey, Out of the Shadows, supra note 12, Ch. 3. The state then created the 120-patient State Lunatic Asylum at
Worcester, more than half of the initial patients of which came from jails, almshouses, and prisons.

2 Torrey, Out of the Shadows, supra note 12, Ch. 3; Treatment Advocacy Center, State Survey, supra note 11.
30 Torrey, Out of the Shadows, supra note 12, Ch. 3; Treatment Advocacy Center, State Survey, supra note 11.
31 Torrey, Qut of the Shadows, supra note 12, Ch. 3; Treatment Advocacy Center, State Survey, supra note 11.

32 Manderscheid, et al., Changing Trends, supra note 14, 29.
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Deinstitutionalization Movement

In the middle and late twentieth century, a different trend for treating people with mental
illnesses emerged. This “deinstitutionalization” movement entailed releasing inpatients from the
hospitals to reside in communities throughout the states, where they were intended to receive
newly-created, well-funded supportive treatment. Psychiatric hospitals admitted fewer patients,
and most were down-sized or closed.>?

Several factors in the late 1950°s and 1960°s led to deinstitutionalization. Some major catalysts
included (i) the invention and successful implementation of anti-psychotic medications (starting
with chlorpromazine or “Thorazine” in the mid-1950’s3%), which allowed patients to leave
facilities and receive treatment as outpatients; (ii) investigative reports revealed the inhumane
and disturbing living conditions of some state facilities, changing the public perception of state
hospitals;* and (iii) a broad, active civil rights movement emerged in America, including civil
libertarians who viewed involuntary commitment of blameless individuals suffering from mental
illnesses as a form of incarceration, denying liberty and discriminating against people with
mental illnesses, and further failing to apply appropriate due process protections.*® Many
deinstitutionalization proponents expressly aimed to replace the state psychiatric institutions with
a new system of care, involving a network of supports and treatments accessible to people who
lived in homes integrated within communities. They aimed, in other words, “to develop an array
of services and supports in the community that would enable people with psychiatric

disabilities . . . to flourish.”?” Fiscal conservatives, who favor small, low-spending governments

3 See, e.g., Bagenstos, The Past and the Future, supra note 14, 9 (“By 2003, the number [of inpatients in U.S.
public psychiatric hospitals] had decreased [from its height of nearly 560,000 in 1955] by more than 90 percent to
just under 50,000.”); Manderscheid, et al., Changing Trends, supra note 14, 31 (“Between 2002 and 2005, the
number of state psychiatric hospitals decreased from 220 to 204, and the bed capacity decreased 10.3 percent.”);
Torrey, Out of the Shadows, supra note 12 (“Deinstitutionalization is the name given to the policy of moving
severely mentally ill people out of large state institutions and then closing part or all of these institutions.”).

34 See, e.g., Torrey, Out of the Shadows, supra note 12; Manderscheid et al., Changing Trends, supra note 14, 29;
Deanna Pan, “TIMELINE: Deinstitutionalization and Its Consequences,” Mother Jones, Apr. 29, 2013,
https://www.motherjones.com/politics/2013/04/timeline-mental-health-america/.

35 See, e.g., Bagenstos, The Past and the Future, supra note 14, 16, note 60; Unite for Sight, “Module 2: A Brief
History of Mental Illness and the U.S. Mental Health Care System, https://www.uniteforsight.org/mental-
health/module2# ftnrefl0 (“the institutional care system drew harsh criticism following a number of high-profile
reports of poor living conditions and human rights violations [by the mid-1950s]”) ; Deanna Pan, “TIMELINE:
Deinstitutionalization and Its Consequences,” Mother Jones, Apr. 29, 2013,
https://www.motherjones.com/politics/2013/04/timeline-mental-health-america/ (psychiatric hospital abuses were
portrayed in Ken Kesey’s One Flew Over the Cuckoo’s Nest, which was drawn on Kesey’s personal experience as a
nurse’s aide in a psychiatric hospital).

36 Bagenstos, The Past and Future, supra note 14, 14-15; Torrey, Out of the Shadows, supra note 12.

37 Bagenstos, The Past and Future, supra note 14, 16. In one litigation to remove mentally ill persons from hospitals
to live in communities, the plaintiffs’ attorney said the “ultimate goal” was to promote “community-based
alternatives (including halfway houses, hostels, group homes, community education and training programs, etc.) so
that [psychiatric institutions] can be promptly and completely phased out of existence.” Ibid. See also Manderscheid,
et al., Changing Trends, supra note 14, 33 (deinstitutionalization stemmed in part from “the development of a
liberating, humane policy that served as an alternative to restrictive institutionalized care,” yet researchers and
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and low taxes, became allies, supporting deinstitutionalization under the notion that states could
save money by reducing the already underfunded residential institutions and replacing them with
community-based treatment programs.>®

These societal conditions and catalysts taken together yielded the closing of hundreds of state
institutions, leaving patients and their families to seek residence and support elsewhere. Whereas
the peak number of residents in psychiatric hospitals in 1955 was 559 thousand, by 2003 that
number decreased to just 47 thousand.** The total number of such facilities and the average
length of stay also decreased significantly during the past few decades.*’ However, the most
important promises of the deinstitutionalization movement did not materialize. True, people with
mental illnesses were no longer hidden away and theoretically came to have more autonomy;
likewise, states came to spend far less supporting psychiatric hospitals. Yet the network of
community-based supports and treatments was not sufficiently funded and did not blossom as
originally proposed. As homelessness rates increased, most of the public (and many mental
health advocates) viewed, by the 1990s, that the deinstitutionalization movement had failed.*!

policy analysts often spoke with “concerns about the effects of deinstitutionalization in the absence of parallel
efforts to build strong community services.”).

38 See Bagenstos, The Past and Future, supra note 14, at 20-21.
39 Manderscheid, et al., Changing Trends, supra note 14, at 29.
40 See Bagenstos, The Past and Future, supra note 14, at 9.

41 See, e.g., Richard D. Lyons, “How Release of Mental Patients Began,” New York Times, p. C1 (Oct. 30, 1984)
(“The policy that led to the release of most of the nation’s mentally ill patients from the hospital to the community is
now widely regarded as a major failure.), https://www nytimes.com/1984/10/30/science/how-release-of-mental-
patients-began.html; Bagenstos, The Past and Future, supra note 14 (asserting that the major reason many hold the
(in his view, false) belief that deinstitutionalization was a total failure “is the belief that deinstitutionalization caused
an epidemic of ‘homeless mentally ill [persons],’” citing to Am. Psychiatric Ass’n, The Homeless Mentally I1l: A
Task Force Report of the American Psychiatric Association (H. Richard Lamb ed., 1984) and E. Fuller Torey,
Nowhere to Go: The Tragic Odyssey of the Homeless Mentally Il (1988)); Torrey, Out of the Shadows, supra note
12 (same). Others criticize the movement for the failures in developing its intended counterpart, namely, an
adequately-funded, rich network of home and community-based supports and treatments. See Bagenstos, The Past
and the Future, supra note 14, at 11-13.

Although conventional wisdom dictates that deinstitutionalization was unsuccessful, leading to the abandonment of
persons with mental illnesses and an increase in the nation’s homeless population, the reality of
deinstitutionalization’s wake is more complicated. See Bagenstos, The Past and the Future, supra note 14, at 2-4.
Some argue that cuts to social welfare programs in the 1980s, not deinstitutionalization, were the main cause of the
growth in rates of homelessness of the mentally ill. Ibid., 4, 10-11. The community-based services promised during
the deinstitutionalization movement, they argue, were never broadly implemented due to lack of funding and support
from the fiscal conservatives who helped promote deinstitutionalization for cost-cutting reasons. See Ibid., 20-21,
43. For example, during the Carter administration, a statute was passed to restructure and improve services for
community-based mental health care, the Mental Health Systems Act, PUB. L. 96-398, Oct. 7, 1980, codified at 42
U.S.C. § 9401 et seq. Funding was soon cut, however, under Reagan’s Omnibus Budget Reconciliation Act of 1981,
PUB. L. 97035 (Aug. 13, 1981), Title IX, § 902(e)(1).

Though funding was cut in the early 1980s, the spike in incarceration rates for people with mental illnesses did not
occur until the 1990s. One plausible theory for the delayed increase in mentally ill prisoners is the ruling in the 1990
Supreme Court case Washington v. Harper, 494 U.S. 210 (1990), holding that prisoners could be treated against
their will with antipsychotic drugs under certain conditions. This decision arguably made it cheaper for prisons to
treat mentally ill patients by reducing the procedural barriers to doing so. See Frederick E. Vars & Shelby B.

12



While deinstitutionalization was coupled with the promise of extensive supports and treatments,
far fewer such community-based resources were created and funded than were needed to support
the many persons with mental illnesses who were released from the psychiatric institutions. As
discussed below,*? this ultimately resulted in people with mental illnesses getting swept up in the
criminal justice system. There was a rapid growth in the number of individuals with severe
mental illnesses living in the community, some lacking funds, home-based caregivers,
medications, and so forth. Many of them exhibited behaviors, caused by their illnesses, that
violated social norms and disturbed or frightened other community members. Since there were
insufficient community treatments available and the psychiatric institutional options had largely
dried up and vanished, people with mental illnesses came to be identified and processed in the
criminal justice system.

By the 1970s, it was apparent that more people with mental illnesses were participants in the
criminal justice system.* In 1972, prison psychiatrist Marc Abramson coined the term
“criminalization” of mental illness, indicating the large number of individuals with mental
illnesses who were caught up in the criminal justice system.* The progressive increase of mental
illnesses in the criminal justice system was yet more clear in the 1980s.* By 1998, research
revealed that at least 16 percent of those in jails and prisons were people with mental illnesses.*

Prisons and jails were not created to serve as mental health facilities, yet that has become one of
their primary functions in recent years.*” Most are ill-equipped to provide the mental health

Calambokidis, Essay, From Hospitals to Prisons: A New Explanation, 102 CORNELL L. REV. ONLINE 101, 103-
04, 113-15 (2017) (citing Washington v. Harper, 494 U.S. 210, 227 (1990)).

Among the often-overlooked benefits of deinstitutionalization, according to Bagenstos, are a loss of stigma of
mental illness and the integration of those with intellectual and developmental disabilities into many aspects of
everyday life (See Bagenstos, The Past and the Future, supra note 14, at 4, §; Harold Pollack, What happened to
U.S. mental health care after deinstitutionalization?, WASH. POST (June 12, 2013),
https://www.washingtonpost.com/news/wonk/wp/2013/06/12/what-happened-to-u-s-mental-health-care-after-
deinstitutionalization/?noredirect=on&utm_term=.d85edf9c¢7546.) — not to mention the successful home and
community-based treatments and supports that succeeded in being built and funded. However, there are real issues
with the nation’s current treatment of those with mental illnesses, including a lack of funding for community
services to support people with mental illnesses without resorting to institutionalization, and the subsequent
deflection of many of these people into jails and prisons or private institutions such as nursing homes. Ibid., 11-12.

The focus of current deinstitutionalization efforts is on the needed accessibility of community-based services for
those with mental illnesses who are not institutionalized. See Bagenstos, The Past and the Future, supra note 14, at
6. However, budget concerns remain due to the high upfront costs of creating community programs. Ibid., 6, 43-44.

42 See Sources and Discussion at Section IV, infra.

43 Treatment Advocacy Center, State Survey, supra note 11, at 12.
4 Ibid.

4 Ibid.

46 Ibid., 13.

47 DiMillo, Briefing Testimony, p. 26 (“Long Creek is not medically equipped to deal with the delicate needs of
youth in acute mental health crisis . . . . [and] Long Creek Youth Development Center is not a mental health
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interventions and treatment that mentally ill prisoners tend to require. Nonetheless, the lack of
sufficient, more suitable, therapeutic alternatives nationwide and in Maine renders prisons and
jails the recurring and long-term “homes” for many people with mental illnesses.*®

Once individuals with mental illnesses have been processed by all areas of the criminal justice
system — the subjects and objects of calls to state police; often arrested and detained; sometimes
detained in jails for long periods awaiting psychiatric evaluations; often tried and found guilty of
misdemeanors or, in some cases, felony assaults or other felonies, and correspondingly
imprisoned; sometimes found incapable to stand trial or not criminally responsible due to mental
illnesses and correspondingly incarcerated indefinitely (ostensibly for mental health treatment); —
they can encounter severe discrimination, and their civil rights and liberties are frequently
violated along the way.

Legal Context of Early Deinstitutionalization Movement

From a civil rights perspective, long-term hospitalizing of people with mental illnesses,
especially where involuntary, denied them liberty and autonomy, failed to confer sufficient
procedural due process protections, and otherwise discriminated against such individuals. The
deinstitutionalization movement served to increase autonomy and procedurally protect people
with mental illnesses. A parallel goal, according to many historians, was “to develop an array of
services and supports in the community that would enable people with psychiatric disabilities . . .
to flourish.”* In other words, as free, autonomous members of the integrated community, people
with mental illnesses could avail themselves of supportive institutions and live intermixed with
and as closely as possible to people without mental illnesses.

Deinstitutionalization law and advocacy originally relied primarily upon the Due Process clause
of the Fourteenth Amendment,>® which provides that no state may “deprive any person of life,
liberty, or property, without due process of law.”>! Involuntary institutional confinement clearly

facility”); Morton, Briefing Testimony, p. 134 (“We [Penobscot County Jail] have become the largest mental health
detoxification center in northern Maine. And that is not what the county jail was designed for.”); Zerillo, Briefing
Testimony, p.152 (describing a client who “spent at least four years in jail while significantly mentally ill without
staff or an actual doctor to help him. Aroostook [County Jail] does not have a psychiatrist or even a psychologist on
staff, and Matt was cycled back and forth between jails for much of the time I represented him because the jails don't
have the staff or the funding to deal with people who have his level of [mental health] issues.”). See also
Manderscheid, et al., Changing Trends, supra note 14, 33 (January 2009) (State psychiatric hospital admissions
increased somewhat between 2002 and 2005; “staff attributed the increases principally to one factor—the increase in
the number of forensic [i.e., crime or law enforcement related] admissions and residents.”).

8 Torrey, Out of the Shadows, supra note 12; Manderscheid, et al., Changing Trends, supra 