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PREF!\CE 

This report grows out of an int~rest in penal policy. over 
half a decade has passed since the beginning of a movement to re
form and rationalize sentencing systems in the nnited states. 
The ways in which these new sentencina policies have been imple
mented has varied tremendously. Studies purporting to assess the 
implementation of determinate sentencing systems do not have com
mon measures of outcomes, nor common definitions of key concepts. 
As a result, a cleac picture of impact cannot be formed. 

Thus, it happens that controversies raqe about matters as div
erse as the meaning of det~rminacy and indeterminacy; the propec 
justification for punishment; how sentencing authority should be 
apportioned; who shoula make sentencing decisions; how much time 
a person should be confined; and the extent to which that discre
ti~n should he limited. Jt appears that one source of difficulty 
in arrivinq at a clear direction for the future is lack of agree
ment about certain fundamental, normative issues--a dissensus 
which has led to competing agendas for sentencing reform on a 
wide range of issues. 

In 1976, Maine chanqed its sentencing policy from an indeter
minate sentencing system with parole to a flat sentencinq system 
without parole. This change preceded much of the national "move 
to determinacy" and the flurry of reforms in a variety of states. 
One lii§~g_y~n_.t~.9:!~. of bei:nq the pioneer state in rejecting indeter.
minacy has been that Maine's reform has attracted a good deal of 
national criticism ◄ One advantage is that enough time has passed 
for a realistic, overall assessment to be made of the ceform and 
its consequences. This case study is intended t~ make such an 
assessment. Tt is aimed at a national audience of scholars, pol
icy makers and pcactitionecs. Tn so doing, we hope we have pro
duced information upon which 2Q!!!l£ policy changes can be intro
duced to rationalize that system known as criminal ;ustice. 

The first chapter proviaes a context for Maine's reform by ex
amining changes in sentencing policy throughout the nation and 
the variety of reform models which have been developed. Focusing 
on Maine, the next chapter presents a detailed analysis of the 
changes in the sentencing statutes, including a sketch of the 
history, process and context of the changes, and examines the na-
tional criticisms of Maine's reform. Chapter Thcee fcames the 
empirical research contained in thA remainder of the report, de
scribes the data and methodology employed, and discusses the 
methodological problems encountered. 
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Chapters Four through Eight present the analysis of changes ia 
type of sentence, changes in sentence length, changes in certain
ty, changes in sentence consistency and predictability, and 
changes in the load on correctional facilities in the state. The 
final chapter brinqs together the results of these analyses in 
terms of an overall assessment of the impact of the reform and 
confronts several additional theoretical and policy issues about 
sentencing reform. 

This studv is focused on the middle of a complex process~ We 
have been primarily concerned with sentencinq decisions and their 
outcomes. This decision-making, of course, takes place in the 
context of prosecutorial decision-making and is followed by cor
rections and/or parole board decision-making about inmate re
lease. We hope to use the present research as a base to look at 
these other elements in further p·rojects. 
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Chapter ·r 

SENTENCING REFORft IN THE 1970'5 

In 1870, the first prison congress adopted a "Declaration of 
Principles" calling for correctional treatment programs, proba
tion services, incentive systems for inmates, and professionali
zation of staff. (1) These principles reflected a mounting faith 
durina the mid-1800's in the abilitv to rehabilitate offenders. 
To puf the principles into effective force, prison officials 
needed extensive latitude over the conditions of confinement, 
and~ most importantly, over tie length of confinement. The in
determinate sentence vas the vehicle to deliver this latitude~ 
By 1944, every American jurisdiction had adopted the inaetermi
nate sentence. 

A century later the ethics and effectiveness of the indetermi
nate sentence we.re beino seriously questioned.. By the mia-1q10 1 s 
the aavocates of reform resoundingly rejected the indeterminate 
sent.ence in favor of principles centering on fa\ir.ness.. "Fair
ness" did not mean individualized sentencing, b ul ,\ lmost the very 
opposite--equitable, proportionate sentencing with early notice 
of how much punishment the offender was to recei~e. 

This thapter examines why the indeterminate model of sentenc
ing came into disrepute, what changes in penal policy were advo
cated, and what changes in sentencing occurred as a result in the 
United states aurinq the 1q7o•s. 

ATTACK ON YNDETERIUffACY: EFFICACY 

The discretion created by the indeterminate sentence and the au
thority the·reby vested in the pa·role board res'ts on two basic as
sumptions. First, the assumption that treatment vorks(2) and 
second, the assumption that there are factors identifiable by~ 
parole authority which permit prediction of future behavior. (J) _______________ ,_,_ __ _ 

{1) National Conqress on Penitentiary and Reformatory Discipline, 
§.t.1!.t.gmgn.t Qf R-£'in.2i:12lg2, 1 a 71 , pp. s 4 1-s 4 3 • 

(2) Lawrence F .. Travis, lII and Vincent ow Leary. ~!rn.n.g:~§ in. 2.!i!!l.
~f!H:.1!!.9: !!!Hl Parole Decision Makino: 1976-78, P.• 7'. 

rn Ibid. P• 7. 
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These assumptions came under serious attack during the 1970•s. 

The indeterminate sentence and its reliance on institutional 
programs ahd parole board discretion have not been justified by a 
demonstrated ability to reduce recidivism. Bailey[4) and Martin
son {5) ca.refull y reviewed research evaluating the impact of c.or
rectional programs on recidivism~ Their conclusions were not en
couraging. Bailey concludes: 

Therefore, it seems guite clear that, on the basis of 
this sample of outcome reports with all of its limita
tions, evidence supporting the efficacy of correctional 
treatment is sllght, inconsistent. and of questionable 
reliability .• (6) 

It was the work of Robert Martinson~ however, that most criti-
cally evaluated correctional pro1ramming. A thorough review of 
the research lea to the conclusi6n that: 

with few and isolated exceptions, the rehabilitative 
efforts that have been reported so far have had no 
appreciable effect on recidivism. {7) 

Although there have been attempts to refute Martinson's conclu
sions as premature or as inaccurate, the refutations have not 
carried much weight. {A) The reason for this may lie not so much 
in the nature of Martinson's findings as in the building of a 
constituency who believed that the practice of indeterminacy was 
unethical .. 

At the heart of the indeterminate sentence iies the the belief 
that human beha.vior--crimina.1 behavior in particular--is predic
table. Particularly crucial to the predictive assumption is the 
ability to identify the time du-ring the indeterminate teem when 
the offender is optimally release-ready and therefore presents 
the "least threat to society."(9) 

{4) Walter c.. Bailey, "An Evaluation of 100 studies of Correc
tional Outcome," 1q10, pp. 73J-742 

{5) Robert Martinson. "What works?--Questions and Answers about 
Prison Reform," 1q74, pp 22-'54. 

(6) Bailey, "An Evaluation," p. 738. 

(7) Martinson. "What Works?" p. 25 .. 

(8) Ted Palmer, Correctional Intervention ang_ !!~.§~!!.tQ!!., 1978. 

(9) Serious questioning of the parole board's atility to predict 
future criminality in the early 1q7o•s and the interesting, 
albeit strange., union of co·nservatiV'es and liberals on this 
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The ability to preaict criminal behavior has been seriously 
challenged on the basis that such predictability is fraught with 
error and necessarily risks incarcerating some prisoners longer 
than necessary and others not long enough. These two tvpes of 
errors are referred to as false positives and false negatives re
spectively. Andrew von Hirsch and the committee for the study of 
Incarceration str:ongly a·ttacked the ethics of f:\lse positives and 
argued that a sentencing scheme principled on "just desert" is 
needed to replace indeterminacy.{10) Although the false positive 
issue seems to be of more concern to academic proponents of 
cbange,(11) the fRlse negative issue was of more concern to the 
popular press and, subsequently, the political process. (12} 

Encouraginq participation in prison programming. ostensibly 
for t~eatment and predictive purposes, may have served as the ra
tionale for the indeterminate sentencing system ana discretionary 
power of parol1A boards, but there Yere other purposes served as 
well .. 

Prisons must manage large numbers of convicted offenders. It 
is generally believed that prison managers need some strong 
structure of sanctions in order to control behavior.. The indet
erminate sentence provides such sanctions, allowing prison manag
ers to reward ''appropriate" behavior with earlv release, and to 
punish "inappropriate" behavior with extended confinement. Thus, 
one latent function of the in~eterminate system is to establish a 
system of sanctions which can reward participation in programs 
ancl con fo:rmi ty to institutional rules. On the other hand, fail-
ure to participa·te in prison programs and/or conform can be in
terpreted as anti-social aud, therefore, as an indication that 
thP. -'Offender is not yet rehabilitated .. 

From a management perspective, the in&eterminate sentencing 
mo~el provides a stimulus for participation in prison programs 
and for conformity to prison rµles. The tenuous control of pris
on guards over large numbers bf inmates is enhanced {psychologi
cally, at least) by the threat of extending an offender's term of 
confinement ifs/he misbehaves. Although valuable, this control 

issue set the stage for serio~s questioning of parole boards 
and the indeterminate svstem within which they operatea. 
Travis, et al, cbanctes in ~gni~ngin.g_, PP• 7-84 

(10) Andrew von Hirsch, Doino Justic~, 1976. 

(11) see, 'for example, Andrew von Hirsch, "Prediction of Criminal 
Conduct and Preventive Confinement of Convicted Persons," 
1974, pp.717-758. 

{12} see, for exampl&', James L~ Simmons, "Public stereotypes of 
Deviants," 0 1965, pp~ 223-52: and Drew Humphries, "Serious 
Crime, N~1s Coverage, and 'Ideology, " 1981, pp.191-212. 
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function of parole is hardly compatible with rehabilitative goals 
or effective treatmento 

ATTACK ON INDETER1UNACY: FOUNDATIONS 

The 1970 1 s were a time of serious review of the basic foundations 
of the rehabilitative model and, consequently, the indeterminate 
sentence itself. The most significant attack on rehabilitation 
came from the American Friends Service Committee's strnaale for 
Justice. P3) The Committee's concern arose from 

·-~compelling evidence that the individualized treat
ment model, the ideal toward which reformers have been 
urginq us for at least a century, is theoretically 
faulty, systematically discriminatory in administra
tion, and inconsistent with some of our most basic con
cepts of iustice. t 14) 

The committee concluded that the impact of such a system for 
those caught in it was devastatinq,. 

Tnstead of encouraging initiative, it compels submis
siveness. Instead of strengthening belief in the le
gitimacy of authority, it .. generates cynicism and bit
terness. Instead of stimulating a creative means of 
changing the intolerable realities of their existence, 
it encouraqes "adiustment" to those realities. This is 
the keystone of the "rehabilitative" process. Instead 
of huildiiig pi:-iae and self-confidence, it tries to pur
suade its subjects {all too successfully) tbat tbey are 
sick. criminal iustice, which should strengthen cohe
sion through a ieaffirmation of shared basic values, is 
serving instead as a conduLt for increasingly dangerous 
polarization of conflict. (15) · 

These were strong indictments of .. the rehabilitative model and 
the indeterminate sentence that it spavned. Based on these per
spectives, the Committee concluded that discretion in criminal 
justice, and in sentencing in particular, was contradictory to 
"iustice." Therefore, the Committee called for the abolition of 
the indeterminate sentence. In its place, the Commi·ttee suggest
ed that sentences be fixed by law with no judicial discretion in 
setting sentences and that parole. release and supervision be 
abolished. Many of the changes sug~~sted by the Committee can be 

{13) American Friends Service committee, 1971,. 

{14) Ibid .. , p... 12,. 

{ 1 5) Ibid. , pp. 9- 1 0 
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seen in the recent legislative enactments across the country. 

Strugale for Justice set the tone for a concern with sentenc
ing. An even more fundamental indictment came in Judge Marvin 
Frankel's Crimina\ Sentences. The purpose of this work vas 

••• to seek the attention of literate citizens--not 
primarily lawyers and judges, but not excluding them-
for gross evils and defaults in what is probably the 
most critical point in our system of administering 
criminal justice, the imposition of sentence. (16) 

Commenting on inaividualized iustice, Judge Frankel noted: 

••• we ought to recall that individualized justice is 
prima facie at war with such concepts, at least as fun
damental, as equality, objectivity, and consistency in 
the law. {17) 

Judge Frankel raises serious questions about a system which 
individualizes sentences by giving "unfettered discretion" to in
dividuals neither trained for sentencing nor selected for any 
particular ability to sentence. [18) He proposes numerous changes 
in the sentencing process. His basic argument is that "we in 
this country send far too many people to prison for teems that 
are far too long. [19) He concludes that "the problem has been too 
little law, not too much."{20) Judge Frankel is an advocate of 
:erincipled sentencina. 

In 1976, ll,Q!!l!l [!!§.i!.~~, the report of the Committee for the 
Study of Incarceration, authored by Andrew von Hirsch. proposed 
that judicial and parole discretion be constrained and replaced 
by a sentencing system founded on the principle of "just de
serts~"(21) The report suggested that the factors considered in 
sentencing should be limited to the severity of the offense and. 
to a lesser degree, the offenaer's prior record. Commensurate 
punishments should be assigned, based on the offender's standing 
on all possible combinations of offense seriousness and prior re
cord, so that offenders with similar convictions and similar pri-
or records would receive similar punishments. The sentence 

t16) Marvin~~ Frankel. f£ifiliU~! Senten~~~. 1974, p. x. 

{17) Ibid. 

{18) Ibid .. ~ p. 9. 

(19) Ibid., p. 58. 

(20) Ibid .. , p.. 21. 

- 5 -



shoula be definite rather than indeterminate, although the judge 
shoula be able to adjust the sentence if particular aggravating 
or mitigating factors are present. These aggravating and miti
gating factors must bear on the severity of the current convic
tion offense; otherwise, they would undermine the just deserts 
concept. Rasically, the Committee proposed a presumptive sen
tencing model with flat sentences and with as little discretion 
as possible. 

Similarly, the Twentieth Century Puna Task Poree on Crimina1 
Sentencing located the major problem in criminal justice in the 

••• capricious and arbitrary nature of criminal sen
tencing. Ry failing to administer either equitable or 
sure punishment, the sentencing system--if anything 
permitting such wide latitude for the individual dis
cretion of various authorities can be so dignified--un
dermines the entire criminal justice structure. (221 

The ~ask Force proposed reducing disparities in sentences in 
ways similar to Doino g,Qst!.£~- It proposed a presumptive sen-
tencing structure with limited adjustments for aggravating or mi-
tigating circumstances. However, the Task Force's report was 
more conservative than Doino Justice in that it recommended that 
more offenders should be incarcerated {rather than being given 
non-custodial alternatives), and it -recommended .retainiTi.g parole, 
albeit with explicit guidelines to limit discretion. The report 
proposed the additional constraint that the length of incarcera
tion should not exceed the "current a ve·rage ti me served." [23) 
Thus, the report proposed short, certain sentences which, it ar
gued, would increase fairness and deterrence. 

Despite these variations in concrete recommendations, both the 
attacks on the efficacy of the rehabilitative model and the at
tacks on the philosophical legitimacy of individualized sentenc
ing created strong pressures to reject indeterminacy. The at
tacks on both the effectiveness and the fairness of the 
rehabilitative model were joined by more conservative forces agi
tating to uqet tough" on crime. These forces attacked parole 
boards for their liberal leniency. 

{22) Twentieth Centurv Fund, Pair and Certain Punishment, 1976, 
P• 3, 

(23) "Current average" was not defined. The Task Force assumed 
that this is a reasonable constraint. However, it fails to 
consider that between-state differences in sentences would 
be maintained and, that if all the criticisms of past sen
tencing are accepted, there is no particular reason to as
sume that "current averages" are "fair." 
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Apparently as a result of these combined attacks on indetermi
nacy and the rehabilitative iaeal, a large number of states have 
revised their sentencing systems ana rejected indeterminacy since 
1976. This has been called a "move to determinacy." 

.RECENT REFORL'IS 

Andrew von Hirsch and Kathleen Hanrahan argue that a determinate 
sentencing system has thce9 principal characteristics: 1) "ex
plicit and detailed standards" for d0termining the amount of pun
ishment; 2) explicit procedures to inform the offender early in 
the confinement period of the expected date of release; and, 3) a 
coherent philosophy of punishment emphasizing retribution in the 
form of commensurate deserts.{24) Cullen and Gilbert have further 
clarified the meaning of "determinacy." They identify eiqht core 
parameters that are important to keep in mind as we discuss some 
of the reforms that have occurred across the country. [25) These 
are:: 

1. The purpose of punishment is retribution. The offender's 
culpability and the seriousness of the offense are deter
minative of the amount of punishment. 

2. The range of sentence length available to the court for 
each offense or category of offense should be narrow; agg
ravating and mi tigatinq ciccums·tances should be defined 
and reflect desert; the acceptable amount of time foe de
parture should be limited; and sentence l0ngth is set at 
sen~encinq-i.e. parole boaras do not effect duration of 
sentence. 

3~ Short Ptison sentences should be limited to the most seri
ous of~enses, with non-incarceration sentences for less 
serious offenses. 

4. "Similar punishments should be given for similar offenses" 
(i.e., no~-disparate sentences}. 

5. Discretion should be reduced at all levels. 

6. Reward and punishment in prison should not he contingent 
on participation or non-participation in rehabilitation 
prog.rams. 

t24) von Hirsch, et al, "Determinate Sentencing systems in Ameri
ca: An Overvi:,:rw," 1981, p .. 2134. 

(25) Cullen and Gilbert, 19R2. 
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7. Vested qood time is within the concept of determinacy. 

8. Inmate rights are to be protected in prison. 

These parameters provide a general classification of the types of 
reform that have occurred and provide a context for discussing 
the reform in Maine, the focus of this study. 

All of the recent sentencing reforms have limited and/or fo
cused discretion and moved away from indeterminacy. "Presump
tive" sentencing systems provide some guidance to the court in 
making sentencing decisions. Some presumptive systems have re
tained parole boards which can modify the court 1 s sentence. 
"Mandatory" systems eliminate judicial discre·tion by imposing 
legislatively defined sentences. To date, no state has adopted a 
mandatory §.Y§.!:.~H!J.,, but. some states have developed mandatory sen-
tences for a limited number of offenses. Finally, "flat sen
tence" systems, such as adopted in Maine, focus discretion in the 
court by abolishing parole, but do not provide either presumptive 
or mandatory limita-tons on judicial discretion. 

PresumJ!tive Sentencina With Parole 

Arizona, Colorado, and Pennsylvania have recently enacted into 
law presumptive sentences in which the parole board maintains 
some (or, as is the case in Pennsylvania, almost total) authority 
and discretion to release offenders. 

The Arizona legislature established six classes of felonies 
for which they specified presumptive terms of imprison
ment,ranginq from one and a half years foe a class six felony to 
seven years for a class two felony. (26) The code provides exten
sive authority for the court to increase or decrease--especially 
increase--the sentence length based on aggravating or mitigating 
circumstances.. Although the code provides a specific list of 
these circumstances, it also includes a general pcovision which 
allows "any other factors which the court may deem appropriate to 
the ends of justice."(27) 

The Arizona code provides for significant enhancements for re
peat offenders, offenses involving serious physical injury and 
offenses involving the use of a deadly weapon. For example, se
rious offenders with a prior felony conviction may receive a sen
tence up to three times the normal prescriptive term. Similarly, 
two other enhancements, serious bodily injury and use of a deadly 
weapon, provide for considerable adjustment in ·the length of 

{26) Ari-z. Rev. Stat .• Ann. sec .. 1:1-601 {1978) 

(27) A.R.S.A. sec. 13-702 {D) and {E). 
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confinement. {28) 

Arizona law establishes aood-time for those who both abide by 
the rules of the institutio~ and particioate in wock, education
al, treatment, or training programs. However, for certain of
fenaers identified as aanqerous or repetitive, the law does not 
allow release until expiration of two-thirds of their sentence. 
The parole board determines the actual release. Offenders must 
be released at the expirat,on of their sentence, less any gooa
time earned. 

Thus, sentence ranges are extremely wide under Arizona law and 
still allow for early parole, as well as good-time. The implica
tion is that there is little actual movement towara establishinq 
determinacy under Arizona's sentencing code, and that there is 
uncertainty as to sentence if confined. 

On April 1, 1979r Colorado adopted a sentencing code similar 
to Arizona's. Colorado's reform replaced the traditional indet
erminate sentence with a single presumptive sentence for each of 
five offense classes. The Colorano code permits the sentencing 
court to deviate from the presumptive term by as much as 20 per
cent below the presumptive term for mitigation and 20 percent 
above the presumptive term for aqqravation. {2q) The code does not 
limit the court in the factors it may consider for either aggra
vation or mitiqation, but it requires the court to specify the 
circumstances unaer which it raises or lovers the sentence. For 
offenders with a prior felony conviction, the code allows the 
sentencing court to increase the presumptive term by as much as 
50 percent of the presumptive sentence. (10) 

Colorado law imposes fev restrictions on a judge's power to 
impose a sentence of incarceration- !n fact. onlv persons con
victed of a class 1 ~elony or with two prior felony convictions 
are ineligible for probation. {31) 

The actual length of incarcera·tion is dependent on the award
inq of good-time. The 1979 code revisions provide that incarcer
ated offenders are to be unconditionally released upon the expi
ration of sentence, less good-time. In ·addition to the above 
good-time, inmates may earn one month for each six months served 

(28) Stephen P. Lagoy and John H. Kramer. "The Second Generation 
of Se.ntencinq Reform: 1\ Comparative Assessment of Recent 
Sentencing Legislation,n 1980, -p .. 4. 

{29) Colo. Rev. Stat. secs. 
198 2) .. 

18-1-1 O 5, 1 8-1-1 O 6 ( 197 3 & Supp .. 

{30) C.R .. ,5 .. secs. 18-1-105-107 (1978 g supp .. 1982). 

!31) c .. R .. s. sec. 16-11-201 (1973). 
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for "special activities," such as participation in counseling and 
training programs, attitudinal changes, and special work assign
ments. This latter good-time is administered by the parole 
board, while the regular good-time is managed by the institution. 
Colorado also provides for- a one-year period of parole supervi
sion for felony offenders upon release. (32) 

The Colorado law has an habitual offender provision requiring 
that a iudge impose a sentence of three times the presumptive 
term for a felony offender with two prior felony convictions, and 
a sentence of life imprisonment on a felony offender with three 
prior felony convictions. 

Presum_gti ve Sentencin<J •Without Parole 

The parole release function has been the focus of much debate. 
Supporters of the abolition of the parole release mechanism have 
included Jessica Mi·tford {33) and David Fogel. [34) Andrew von 
Hirsch and Kate Hanrahan[35) have been the most prolific contrib
utors to this debate. While rejecting the traditional use of pa
role, they concede that with "desert" centered constraints parole 
release can be consistent determinacy. 

states adopting a determinate model of sentencing have gener
ally reduced or abolished the parole release function but main
tained the supervision component of parole. Among these states 
are Illinois, Minnesota, and Indiana. Although each of these 
statss has enacted quite different sentencing codes, there are 
certain parallels that are worth noting. It is not necessary to 
review each of these states in detail, as that has been done 
elsewhere,[36) but a brief overview of each will provide some 
perspective on the variety of the forms that sentencing without 
parole have taken. 

{32) 17 C.R.S. secs. 101-102 .. 

{33) Mitford, Kind g_Qg, usual Punishment, 1973. 

04) Fogel, Jig !!:§. .the Living Proof .... ~ The Justice f1Qgg!_ ~Q.!: £Q.r
rections, 1975. 

{35) Andrew von Hirsch and Kathleen Han·rah an, Ih.g Quest iQ.n of 'Pa
tQ.1.§, 1979. 

(36) Stephen P~ Lagov, Frederick A. Hussey, and John H. Kramer, 
"A Comparative Assessment of Determinate Sentencing in the 
Four Pioneer States," 1978, pp. 385-400. 
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Illinois was the first state after Maine to pass comprehensive 
sentencing reform. (17) Illinois1 reform left to the court the de
cision as to whether to incarcerate, except for a special cateqo
ry of crimes referred to as Class X offenses for which incarcera-
tion is mandated. For all five classes of offenses Illinois 
established very wide presumptive ranges from which the court se
lects a flat-determinate sentence. Once the decision to incar
cerate and the length of incarceration is established, then the 
time served is the sentence lenath minus aood-time earned. In 
Illinois good-time may be earned.at the rite of one day for each 
day served. 

Indiana followed Illinois in the adoption of sentencing re-
form. Like Illinois, Indiana abolished parole release and main,-
tained parole supervision. Indiana established ten classes of 
crimes and set a presumptive length for mitigation. For example, 
a Class A felony carries a presumptive sentence length of thirty 
years, but the court may increase the sentence by up to twenty 
years for aggravating circumstances ana decrease the sentence by 
ten years for mitigating circumstances. Thus, the total range 
provided the court for such offenses is from twenty to fifty 
years .. {38) 

Indiana provides correctional officials with considerable au
thority to influence the actual duration of confinement by as
signinq good-time~ Depending upon the classification of the in
mate, good-time may be earned at the rate of one day good-time 
for each day served, one day for each two days served, or one day 
for each three days served. 

~innesota: A Special case 

In 1978, Minnesota enacted legislation which permitted a broad
based sentencing commission to develop and monitor sentencing 
guidelines. The Commission included judges, attorneys, probation 
officers, corrections officials, law enforcement personnel and a 
variety of others. It was also authorized and funded to hire a 
research staff~ Its overall task is outlined in the enabling 
statute,: 

Subd. 5. The commission shall. on or before January 1, 
1980, oromulgate sentencing guidelines for the district 
court. The guidelines shall be based on reasonable of
fense ana offender characteristics. The guidelines 
promulgated by the commission shall be advisory to the 

(37) Ill. Rev. Stat. Ch.38. sec. 1005-8-1 {1977). 

{38) Ind. Code Ann. secs. 35-2-1-1 to 35-50-2-7 {Burns 1979 & 
Supp. 1982} • 
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district court and shall establish: 
(1) The circumstances under which imprisonment of an 
offender is proper; and 
{2) A presumptive, fixed sentence for offenders foe 
whom imprisonment is proper, based on each appropriate 
combination of reasonable offense and offender charac
teristics. The guidelines may provide for an increase 
or decrease of up to 15 percent in the presumptive, 
fixed sentence. 

The sentencing guidelines promulgated by the commis
sion may also establish appropriate sanctions for of-
fenders for whom imprisonment is not proper. Any 
guidelines promulgated by the commission establishing 
sanctions for offenders for whom imprisonment is not 
proper shall make specific reference to noninstitution
al sanctions, including but not limited to the follow
ing: payment of fines, day fines, restitution, commu
nity work orders, wo·rk release programs in local 
facilities, community basea residential and nonresiden
tial programs, incarceration in a local correctional 
facility, and probation and the conditions thereof. {39) 

The result of this leaislation was a presumptive sentencing 
system that established criteria for those who shoula be impris
oned, presumptive lengths of imprisonment, and presumptive .rules 
on such factors as consecutive/concurrent sentencing. use of iu
venile adjudications, and the relevance of prior adult convic
tions ... 

These comprehensive, presumptive guidelines and the accompany
ing good-time provision replaced the indeterminate sentence and 
the parole board release decision. In addition, the guidelines 
were written so as to maintain prision populations at their cur
ren·t levels. 

It is interesting to note that the first empirical assessments 
of the Minnesota guidelines indica·te that the Commission has been 
successful in reducing disparity, while also controlling prison 
populations. This is a singular achievement to date. 

Illinois, Indiana ana Minnesota all abolished parole release; 
however, the differences amonc: them are conside.rable •. Like Tndi
ana, California provides a sp~cific presumptive sentence for each 
of four offense classes. However, California provides much more 
limi·ted ranges ·for aggravating or mitigating circumstances than 
Indiana. For example, although subsequently changed, the offense 
of rape was given a presumptive sentence length. of four years, 
but could only be increased by one year for reasons of aggrava
tion or reduced by one year for reasons of mitigation. 

f~9) Minn. Stat. Ann. sec. 244. 09 { 1978) .. 
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Minnesota, on the other hana, allows the court to depart from the 
guidelines and sentence the defendant to whatever ''extremes" the 
court deems appropriate. 

All of the states discussed thus far have retained significant 
aiscretionary power. Only r'!innesota has structured judicial au
tbority regarding vho should be incarcerated. In all the states, 
even when the parole release function has been eliminated, if the 
offender violates parole after release a parole agency retains 
some authority to decide whether the parole shall be revoked, 
and, if revoked, when the offender will be released. Thus, the 
actual time served can still be affected by a parole type agency. 
Finally, correctional authorities have retained extensive control 
over the time served and hov time is served through their admin
istration of good-time~ 

Only Minnesota has addressed such significant discretionary 
issues as the role of prior iuvenile adjudications, the sentenc
ing of multiple conviction offenders to concurrent or consecutive 
sentences, ana the ~stablishment of presumptive consecutive 
terms. None of the other states developed such explicit sentenc
inq standards after abolishing parole. iith the ongoing monitor
ing and revision process inherent in Minnesota's commission model 
it is anticipated that the presumptive guidelines will be even 
more clearly defined. 

The most common form of legislative intrusion into sentencing 
policy has been through establishing mandatory minimum sentences. 
one recent survey reports that thirty-two of the thirty-five 
states responding have adoptea mandatory sentencing provi
sions.{40) However, these are not ~Y§l!! reforms, since they cov
er only a small number of offenses and offenders. As examples we 
shall discuss legislation recently adopted in Pennsylvania and 
the Bartley-Fox amendment adoptea in Massachussrtts. One of these 
states chose to establish mandatory minimums for a set of very 
serious, violent crimes, and the other state adopted mandatory 
minimums for much less serious but more f.reguent offenses. 

Pennsylvania debated about various models of reform, including 
sentencina guidelines developed bv a sentencina commission, prior 
to enacti~g-le~islation which included: · 

1. A mandatory minimum sentence of five years for persons 
convicted of a violent crime if a firearm was used; 

{40) Richard Morelli, craiq Edelman, and Roy Rilloughby, "A sur
vey of Mandatory sentencing in the U.S," 1981. 
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2. A mandatory minimum sentence of five years for persons 
convicted of a violent crime if they had a previous con
viction for a violent crime; 

3. A mandatory minimum sentence of five years for persons 
convicted of committinq a violent crime on public trans
po,rta tion; ana 

4. A mandatory life sentence for persons convicted of a sec-
ond or third degree murder. {41) 

Under Pennsylvania statute, an offender receiving such a sent,:ence 
is not eligible for release until the expiration of the minlmum 
and can be held until the maximum, which must be at least double 
the minimum. {42) Hanaatory sentences such as those in Pennsylva
nia, as opposed to the presumptive sentences established by Cal
ifornia, Arizona and Illinois, allow the iudiciary neither the 
flexibility to determine whether an offenaer should be incarcer
a,tea nor the latH:uae to mitiqate the length of incarceration. 

In 1975, Massachusetts aaoptea an amendment to its statute 
prohibiting the carrying of firearms without a permit, which re
quired a minimum sentence of one year in prison without suspen
sion, parole or furlough for violators. (43) The focus of this 
particular law is considerably different than Pennsylvania's man
aatocy sentences in terms of the types of offense to which it ap
plies and the lengths imposed. 

Referring to the the criteria for determinate sentencing pro
posed by von Hirsch and Hanrahan and Cullen and Gilbert, it is 
clear that neither the mandatory provisions in Pennsylvania nor 
those in Massachusetts are "determinate." This piecemeal legis
lation provides no comprehensive, consistent policy. In fact, 
narrowly focusinq mandatory provisions so that a few offenders 
receive certain and harsh sanctions while others, convicted of 
more serious crimes, are treated more leniently, exacerbates un
fairness. Such provisions neither reduce disparitv nor increase 
proportionality. 

{41) 42 Pa. Cons. Stat. Ann. secs. ,112-9715 (Purdon 1982). 

(4~ 42 Pa. Cons. Stat. Ann. secs. 9755(b) and 9756(b). 

(41, Mass.. Gen. Laws .Ann. ch. 269 sec. 1 Oc (1970 & Supp. 
1982-83). 
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Flat _Sentencing_ 

Two states, Maine and Connecticut, have taken a somewhat differ
ent approach to revising their sentencing procedures. we have 
labeled their app·roach "flat sentencing" because their reforms 
have resulted in definite sentences which involve neither pre
sumptive sentences nor guidelines. In this discussion, we will 
provide a brief overview of the general model and then move on to 
a much more detailed account of the focus of this study-- the 
chanqes in Maine. 

Both of these states ha Vf~ opted for what may be referred to 
as the "judicial model" of sentencing, because neither the legis
lature nor any other boiy has prescribed presumptive sentence 
lengths. The legislature established very general offense sever
ity rankinqs and for each such ranking set a maximum above which 
the iudqe may not sentence. Neither Maine nor Connecticut gener
ally set a minimum sentence for the court~ Both states leave to 
the 1udqe•s discetion whether incarceration is appropriate. 
Thus, in terms of discretionary power, both states completely 
eliminatea the parole board but traded its discretion for en
hanced iudicial and correctional discretion. 

Consequently, "flat sentencing" as established by these two 
jurisdictions fails to meet the criteria of determinate sentenc
ing suqaested by von Hirsch and Hanrahan and by Cullen and Gil
bert. Neither state provides either "explicit and detailed stan
dards specifying hov much convicted offenders should be punished" 
or sentence lengths for each class of offense which are narrow, 
with defined mitigating and aggravating clrcumstances. However, 
both states have implemented another characteristic of determina
cy: an early time fix on release. 

CONCLUSION 

Determinacv has not been uniformly operationalized. Theoretical
ly, Arizona and Colorado enacted determinate sentencing. How
ever, they retained considerable ;udicial d.iscretion as well as 
parole board discretion. Indiana and Illinois abolished the pa
role board a·ncl replaced indeterminate sentences with flat, judi
cially determined sentences within relatively broad parameters 
set by the leqislature~ Minnesota has abolished the parole board 
and replaced it with fairly narrow, commission-set sentence rang
es .. 

The focus of this research is on the state of Haine and its 
sentencing reform of 1976. As pointed out earlier, Maine's re
form is not determinate according to the criteria established by 
either von Hirsch and Hanrahan or by Cullen and Gilbert. Using 
their standards, which require "explicit and detailed standatds" 
for punishment, Arizona and Colorado also would not be classi-
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fiea as determinate. In fact1 with the amount of good-time 
controlled by correctional authorities, certainty as to time 
served tan early time fix) is difficult to impute to any present 
jurisdiction .. 

Althouqh Maine has not established "clear and explicit stan
daras" for determining the appropriate punishment, it has estab
lished early warning of the release date. In this way, Maine's 
reform mav not be determinate, but it may have accomplished as 
much as any other state. 

There has been a tendency for states to classify crimes into a 
relatively small number of seriousness categories. Illinois cre
ated five such categories, Colorado five, Arizona six, and Indi
ana ten. Establishing a limited range of sentencing choices, or 
a choice of whether to incarcerate or not, or a presumptive range 
or length vhen incarceration is chosen, places a strong burden on 
severity ranks. llthouqh the ranking is designed to assess the 
severity of the crime, in reality it is an over-simplification in 
its own right.. No state has yet heeded Allen Derschovi.tz•s ad
vice that, if ·we intend to establish presumptive sentences and to 
use severity ranks as the crucial determinant of the sentence, 
then we must carefully and clearly delineate crime definitions so 
as to specify various levels of crime seriousness. t44t 

The moral may be that, althouqh Maine has failed to develop 
u1aeterminate" sentences, it bas increased certainty and has not 
oversimplified crime seriousness by restricting jud.icial discre
tion. To oversimplify and restrict risks injustices worse than 
those the reforms are designed to correct. 

The remainder of this report is an examination of Maine's flat 
sentencing model. The major focus of the inquiry is an empirical 
investigation of the impact of the implementation of this new 
policy on sentencing decisions of the court and on the correc
tional system. The report examines the outcomes of the neY poli
cy, assesses those outcomes against stated policy goals and past 
practices, and evaluates the extent to which the national criti
cisms of M.aine• s flat sentencing model were justified. In short, 
our concern is the extent to which qoals have been met, the 
costs, and the unintended consequences. 

(44} Twentieth century i~und, J::~Jr a!l.Q. CgI,!::,~in Punishment, pp. 
42-43. 
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Chapter :rI 

~AINE'S SENTENCING REFORM 

When fully implemented in May# 1976, Maine's criminal code had 
in.ter, alia the following effects on sentencing: 

1. coaification of the Criminal Law: The criminal law was 
simplified by codification. Substantive offenses defined 
in different titles and statutes enacted at different 
times were redefined, consolidated, and incorporated into 
one criminal code~ 

2. Totroduction of Graded Classes of Offenses: Offenses were 
graded into five class~s of offense seriousness with lea
islatively set maximum\penalties attached to each grade or 
class. 

3~ Abolition of the Tndeterminate Sentence: The indetermi
nate sentence was abolished. Now the sentencing judae se
lects the precise period of incarceration for a particular 
offender which is the actual period of confinement, less 
qood-time. 

4 .. Abolition of ,Earole: The apportionment of sentencing au
thority between the court and executive agencies was 
changed by the abolition of parole. Judicial authority to 
determine actual sentence length was thus enhanced. The 
court 1 s sentence can only be reduced by a petition from 
the Rureau of Corrections to the sentencing iudge or 
throuqh a pardon or commutation of sentence by the govec
·nor. 

5. ,!he §.E.!ii §~terr£~ !E:§. J::.xPagg_gg: The iudge mav impose a 
custodial penalty not to exceed the legislatively set max
imum and suspend a portion of that penalty with the option 
of placing the offender on probation. There is no eguiva
lent to parole release. 

The neu statutes established a juaicial model of sentenc
ing. (45} The change did not establish guidelines or presumptive 
sentences that might aid in the decision-making process. In 
fact, the changes were intended to provide the court with more 
flexible sentencing options, greater pover to determine the 

(45) see taqov, et al, "I Comparative Assessment," p. 385. 
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length of incarceration, and at the same time, to increase cer
tainty for both the offender and the public about the actual 
length of incarceration to be served. As originally enacted, the 
flat sentence could only be reduced by a petititon ¥rem the Bu
reau of Corrections to the sentencing judge, by a pardon or com
mutation of sentence by the Governor, or by appellate review •. 

The chaoter is organized as follows: The next section presents 
a brief historical sketch which tcaces the changes in Maine's 
sentencing system, with particular atte.n·tion to the context with
in which the 1976 reform was drafted and enacted. This is fol
lowed by detailed analysis of the changes introduced by the re
form and subsequent revisions. We then turn to an exa.mination of 
the criticisms of Maine's reform, and finally, to an identifica
tion of the critical issues posed for research. 

A BRIEF HISTORICAL SKETCH 

This history begins in 1913, when Maine's legislature enacted 
statutes to replace its definite sentencing system with the in
determinate system ana created tbe parole board. {46) This tran
sition was made by usinq existihg definite terms on the statute 
books as the statutory maximum. Generally, the statutory minimum 
was established as one-half the maximum for sentences of two or 
more years, and a minimum of one year for sentences less than two 
years. !47) In convictions for more serious crimes--such as rape, 
robbery and burqlary--which formerly were capital offenses and 
punishable by life imprisonment, the judqe was authorized to im
pose a sentence of "any ·term of years .. " ( lf8) With the exception of 
prisoners who had been convicted of two prior felonies, all in
mates were eligible for parole release at the expiration of the 
minimum(49) and would remain under parole supervision until the 
expiration of the maximum sentence, but not !!lQ!:£ than four 
years. {50} 

Maine's leg is la tm:e included a unique innovation in its indet
erminate sentencing system: it required that sentences to the 
Maine Co.rrectiC>nal Ce.nter--an i~sti tution for a.dult offenders un
der the age of 27-·•be wholly indeterminate. No minimum sente·nce 

{46) 1913 Me .. Laws c.60, secs. 5-19. 

(47) 1911 Me. Laws c.60-; 15 Me. Rev. Stat. Ann. Sec. 1743 (1964). 

{48) R~i~ v. Warden Qf State Prisorr, 1.45 Me. 120; 73 A.2d 128 
(Me. 195of:-----

{49) 1913 Me. La-ws c. 60, sec •. 6. 

{50) 1q13 Me. Laws c 60, sec. 12. 
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was imposed; only a maximum term of thirty-six months was author
ized. t51) 

Generally speaking, inmates confined at the state Prison were 
eligible for parole release and supervision at the expiration of 
the minimum teem of imprisonment, less good-time. Inmates con
fined at the Correctional Center were eligible for parole release 
and supervision when two conditions were met: When it•appeared to 
the Superintendent that the inmate had reformed, and when some 
suitable employment or situation had been secured for him in ad
vance. {52) 

In practice then, Maine's former indeterminate system operated 
like this-: 

1... The judge decided if incarceration was warranted and es
tablished the "baseline" by selecting a place of confi·ne
ment, and a minimum and maximum term of confinement for 
people confined at the State Prison. 

2. State Prison authorities reduced the "baseline" through 
good-time credits. 

3. At the expiration of the minimum sente·nce less good-time, 
the parole board reviewed the case for possible release. 
At th0 Corr,ect.ional Cen·ter; the superintenaen·t was author= 
izea to recommend the release of offenders to the parole 
board. In practice, the Superintendent recommended the 
release of felons after serving nine months of confinement 
and misdemeanants after serving six months of confine
ment .. (53) 

In Maine's former indeterminate sentencing system, sentencing 
authority was highly diffused and imbued with a great deal of 
discretion. Moreover, the decisions affecting the actual dura
tion of confinement were invisible to the public because they 
were made hv executive aaencies. It was this diffuse, three
tiered stru~ture of indeierminancy that was the focus of public 
criticism in Maine. The underlying premises of this system, 
based on rehabilitation, were criticized by the ~ask Poree on 
Corrections. This was the system that the Maine Criminal Code 
Revision Commission changed. 

{51) 14 Me. Rev. stat. Ann .. sec. ~672 {1964). 

(52) 34 Me. 1t:1;1v. Stat. Ann. sec. 1673 (Supp. 1973). 

(5~) See H. Zarr. supra., note. These practices changed over 
time.. There is some debate between corrections and parole 
board members as to whether authority to release resided 
with the superintendent or the parole board ... 
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In 1971, Maine 1 s 104th 't"egislature created an "Act to create a 
Commission to Prepare a Revision of the Criminal Laws." The 
first meeting of the Comission was on April 7, 1972. The Comis
sion was chaired by Jon Luna, an attorney and a former member of 
a commission to study the possibility of codifying Maine's c.rimi
nal laws. The Commission was largely comprised of practicing at
torneys and employed Sanford Fox, a nationally recognized expert 
on criminal law and an experienced legislative draftsperson, as a 
consultant.. The Commission met regularly with over 45 working 
sessions to prepare a new criminal code. 

The commission completed its vork in 1975, at the initial 
phase of a nationwide reform movement advocating the adoption of 
determinate sentencing systems.. The Commission did not have the 
benefit of the research and debates that informed enactment of 
determinate sentencing systems in Minnesota, Pennsylvania, Wash
ington, and Oregon. Despite the absence of the variety of reform 
models available today, the Commissions's final recommendations 
were clearly intended to reduce the diffusion of sentencing au
thority and to increase the visibility and accountability of sen
tencing decisions~ 

The bulk of the Commission 1 s work centered on the redefinition 
of offenses. By early 1972, the Subcommittee on Substantive Of
fenses had abolished the felony-misdemeanor distinction and pred
icated their work on a classification scheme which established at 
least four sentencing classes or grades of offense serious
ness. 154) It was left to the subcommittee on Sentencing to work 
out the specific sentencing structure. 

The basic task of the Subcommittee on substantive Offenses was 
to simplify the criminal law. This was accomplished in four ba
sic ways. First, they provided definitions of key terms to allow 
for a straightforward description of the elements of particular 
offenses. Second, the Commission identified those offenses that 
were undesirable, but not of sufficient threat to ·the publ.ic or
der to require criminal laws aqainst them. Those offenses wece 
either decriminalized or depAnalized. It is in this context that 
certain sexual acts between consenting adults and social gambling 
were decriminalized, while certain victimless crimes sue~ as the 
possession of small amounts of mari iuana and prostitution we.re 
depenalizea. 

The third way that offenses -were simp~ified was to differenti
ate similar offenses from one another in te.rms of seriousness so 
that they could be placed in different sentencing classes or 
grades. The· ma ;or effect of this effo.rt was the classification 
of property offenses, such as theft, according to the value of 
property destroyed or taken, for sentencing purposes. 

[54) Memo from Sanfora Fox to the commission, 
1972-
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Finally, and most importantly, the Commission consolidated 
what previously were separate offenses, enactea into different 
statutes at different times, into single offenses. Foe example, 
the new offense of forgery incm:porated over sixteen differe.nt 
but related previous statutes. One major effect of offense con
solidation was to change, ana clarify, the elements of crimes 
and, thus, the evidence necessary for conviction. 

While the work of the Subcommittee on Substantive Offenses can 
be characterized from the onset as airected towara a clear and 
concise goal, such is not the case for the Subcommittee on Sen-
tencing. In fact, the only consistent theme in their effort was 
the commitment to some form of offense classification. 

Two entirely different models of sentencin,g we.re developed by 
the Subcommittee. The first sentencing scheme was indeterminate 
and, essentially, a rationalization of the existing system. The 
second model, which rejected indeterminacy, was finally adopted. 
The only consistent strand of thinkinq between the two proposed 
sentencing provisions was the classification of offenses into 
classes or qrades of seriousness. But this, ~after all, had been 
decided bv the Subcommittee on substantive Offenses and could not 
be abandoned,. 

In the first model, judicial sentencing authority was to be 
exercised within the bontext of new offense classifications and 
parole board discretion was to be reduced by introducing manaato-
ry release and supervision guidelines~ Nonetheless, the basic 
elements of indeterminacy would be retained. 

~h~ l:.!!:.§i 11Q~J~1: Rehabilitation Reyi,§itgg 

The underlying aim or purpose of punishment in the first model 
of sentencing was largely rehabilitative. These provisions were 
introduced to the Commission on June 22, 1972, by Chief Counsel 
Fox, and were prepared by his colleague, Professor Charles Friea 
of Harvard Law School .. (55) ~s adopted by the Commission that i\u
gustr the first model substantially revised the existing indeter
minate sentencing system. It abolished the court's authority to 
decide a minimum period of confinement and established four 
classes or grades of offanse seriousness with a maximum length of 
incarceration attached to each offense class. It was based on 
the sentencing scheme proposed in the Model Penal Code and drew 
also on the Federal Crimin al C~')de SS320 2 ( 1).. The first sentenc
ing structure adopted by the Commission was: 

(55) Memorandum from Sanfora Fox dated June 22, 1972. 
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A pecson who has been convicted of a crime may be com
mitted foe an indefinite period to the custody of the 
Depactment of Mental Health and Corrections as £ollows: 

1. A. In the case of a Class I crime# the court 
shall set a maximum period of commitment not to 
exceea thirty years. 

2. B. In the case of a Class B crime, 
shall set a maximum period not to 
years,,. 

the court 
exceed ten 

3. c. Tn the case of a Class r crime, the court 
shall set a maximum period not to exceed five 
vears. 

4. D~ In the case of a Class D crime, the court 
shall set a maximum period not to exceed one 
year. t56) 

This model ~laced limitations on the court•s discretion as it 
only allowed the judge to place the offender under legal custody 
of the Department of 11ental T-lealth and Cot:rections, as Fox clear
ly indicates in the Auqust 21st memo: 

••• the sentence can only be that the offendec be 
plaeed in the legal eustody of the Department for an 
indefinite period not to exceea ·the time set by the 
court at the time of sentencing. As later sections of 
this chapter provide, the Department is given discre
tion to determine which institution is to be used, or 
whether the offenaer will be placed in some non-insti
tutional program. 

Moreover, this model abolished the prior 
tionary parole release and replaced it with 
component. The unaerlying aim of mandatory 
explained by Fox in the following way: 

practice of discre
a mandatory parole 
parole release ~as 

The policy of this section is based on ·the view -tha·t 
pa.role is not a reward for good. behavior in the artifi
cial atmosphere of a penal institution 6 but is rather a 
means for ensuring that al1 prisoners who must be re
turned to society are accorded the maximum assistance 
in establishing themselves in law-abiding ways of 
life .. {57) 

---------------- ·---

(56) Memorandum from Sanford Pox to Subcomm~ttee on Sentencing 
dated August 21, 19724 

{57) Memo of August 13, 1912, p. 19. 

- 22 -



Offenders were eligible for parole supervision at any time, but 
maximum parole release dates were adopted. These maximum release 
standards are shown in Table 2.1. 

TABLE 2 .. 1 

Proposed Maine Maximum Release Standards 

Sentence Length 
.§§.t. !?.Y £QQ!:i 

15 vears or more 

q to 15 years 

Less than 9 years 

Maximum Time to 
narole Release 

5 years 

3 years 

1/3 of sentence 

Thus, the intent of the first model was to locate both the in
carceration and the release decisions with corrections officials 
and the parole hoard for their evaluation and determination of 
treatment. This was seen as "good sense" management, and embraced 
the treatment ethic which had dominated correctional decision
making for over a century. 

Finally, this first model embraced the view that extremely 
long periods of incarceration were unnecessary. In fact, the ac
tual d.uration of confinement proposed by this model £Ql!J:!! !!.Q1 g~-
9:!gg f!yg yg~~§., even for a Class A felony conviction .. 

However, 
corrections, 
model, based 
thority over 

this sentencing scheme, which vested authority in 
was subsequently -abandoned for an entirely different 
in pact on the Model Sentencing Act which vested au
convicted people in the courts and abolished parole. 

The Final ~odel: Rehabilitiation Rejected 

The second sentencing scheme rejected ·the indeterminate features 
of the first model. It abolished the parole board ana shifted 
complete authority for sentencing decisions to the judiciary. 
This second model was ultimately enacted into law. The effect 
was to adopt a sente.ncinq st!t"ucture -which had relatively high 
maximum incarceration penalties, judicially fixed terms df im
prisonment within those maximums~ and the total abolition of pa
role .. 
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This reversal by the Commission on the sentencing provisions 
had a crucial impact on the criminal justice system in Maine-
particularly corrections. It represented an important ideologi
cal shift which reflected mounting lack of confidence in the 
treatment ethic and i.n corrections~ ability to provide essential 
services to ensure rehabilitation. 

The ·reversal is also important for theoretical reasons, since 
i·t is an example of the sensi ti vi ty of legislation in the area of 
sentencing and an example of how such legislation is especially 
subject to change by external factors--in this case a moral panic 
about crime and parolees. 

This second model was provided to the Commmission on June 10. 
1974 by Chief Counsel Pox. ls the minutes of that now infamous 
meeting state:: 

A lot of existing discretion is transferred from judg
es, lawyers and corrections officers to the legisla
ture. partly because it is based on the diminished re
liance on corrections and prisons, reflecting our 
belief that the public is not ready to accept the reha
bilitative philosophy embodied in our first proposal. 

A conjuncture of events in the twenty-four months between the 
first sentencing proposal and the second sentencing proposa1 led 
the Commission to abandon--in part--the basic rehabilitative un
derpinnings of the first model. First, the Director of the Bu
reau of Corrections testified that the department was incapable 
of assuming the responsibilities authorized under the new sen
tencing provisions of the bill. partly because the legislature 
would not provide the financial backing required to do the 
job .. (58) 

Second. in 1~74 the ~overnor's Task Poree on Corrections--a 
parallel groun--published over 100 recommendations in their re
port, "In the Public Interest. n Unlike the Commission, the Gov
ernor• s Task Force was largely critical of corrections' failure 
to provide even the basic training and skills requisite for em
ployment to inmates. and critical of the rehabilitative model~§. 
practiced. This is reflected in the Task Force recommendations: 

We recommend t.ha·t sentencing legislation .be enacted 
recognizinq ·the legitimate state interests in dealing 
with criminal offenders, of 1) incapacitation, 2) pun
ishment as a means to deter willful criminal behavior, 
and. 3) rehabilitation, and recogni~ing that while in
stitutional confinement is an appropriate means to 
achieve the first and second objectives. it is totally 

{58! Interview with Commission member. 1980. 
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inappropriate for the third. t59) 

The Task Poree went on to say: 

~-~we wish to state ln the strongest possible language 
our belief in the myth of "rehabilitation" as it ap
plies to the vast majority of institutional inmates in 
Maine ••• ( 60} 

A third factor leading to the drastic change by the Commission 
was growing criticism cf the p~role hoard.. While the Commission 
had assumed that the parole board knew when it was appropriate to 
release offenders, they were stlrprised at how early and guickly 
offenders were being released. (61) criticism of the parole 
board's early release decisions also came from the judiciary. 
And, in March of 1q73, the Portlana Press Herald ran an editorial 
calling for an inguiry into the pa~ole system, which was followed 
by a series of articles questioninq the qualifications of the 
personnel in parole services. 

The final element that affected the Commission's thinking was 
a grass roots "panic'' about .t:'ural cri\qe--especiall "f theft of an
tiques and drug abuse--which led t.o pr·essure for mandatory sen
tences and restitutional alternatives. 

Although no single factor vas likely to have affected the Com
mission's thinking about sentencing so drastically, together they 
served to change the previous, rehabilitatively based beliefs of 
the Com.mission members into ones with different ideological un
derpinnings. 

The basic premise of the nev sentencing ?rov1s1ons was that 
decisions about offenders should be ~ore visible. As one member 
of the Commission put it: 

No one saw the parole board and corrections administra
tion in operation. They were out of the public eye and 
review. The aim was having it out and laying it on the 
line--the most visible branch of the criminal justice 
system is the court.162) 

The new sentencing provisions were intenaea to situate authority 
over the offender in the iudiciary. It was believed that since 
judges were more visible to the public, they could be held 

{59) 11 In The Public Tnterest," 1974, p. 17 .. 

(60) "In The Public Tn·terest, " P• 18. 

(-61) Interview vith Commission member •. 

(62) Interview with Commission member, 1980. 
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accountable for decisions about punishment. Although the Commis
sion never abandoned its inclination toward reba bilita tion, such 
beliefs no lonaer -were the central focus of their second and fi-
nal recommendaiions about sentencing. The treatment-based no-
tions embodied. in the rehabilitative ideal steadily lost ground .. 
The Commission had been out-flanked on two fronts: The socio-po
litical environment called i-nto guestio.n the myth of rehabilita
tion which shrouded parole, and thus the effectiveness of parole 
supervision; and, a more realistic assessment showed that the 
legislature was tm willing or unable to provide the correctional 
system with the resources for programs seen as reguisites for 
achieving rehabilitative ends~ 

With the growing national criticism of the basic philosophical 
und.erpinninqs and practices of the rehabilitative ideal a·nd the 
criticism of the discretion. vested in corrections officials re
flected. in the Governor's Task Poree Report, the Commission had 
little to do but abandon their first sentencing proposal •. The 
second sentencing proposal, then, was the product of disillusion
ment and a realistic assessment of political exigencies.tn short, 
the new sentencinq proposal was advanced in a moment of utilita
rian pragmatism. This proposal was a means, and perhaps the only 
remaining one, of ensuring the passage of the entirety of the new 
code with as little legislative tinkering as possible. It is for 
this reason that Maine's new sentencinq structure has been char
acterized as a "masterpiece of breathtafing ambiguity." 

~AINE 1 S NEW SENTENCING SYSTEB: AN ANALYSIS 

The basic objective of Maine's Criminal Code Revision Commis
sion was three-fold: 

1. To increase the visibility of decision-making over offend
ers by abolishing parole release; 

2. To ensure that offenders and the public were 1 certain~ 
about the duration of confinement by firmly situating the 
regulation of incarceration length ana, hence, release de
cisions in the court at the time of sentencing by intro
ducing flat-time sentences; and 

1~ To legislatively control the severity of penalties hy a 
graded structure of sentencing. 

Five areas of statutory changes affecting changes in sentenc
ing will be examined .. They are elaborated in various sections of 
the criminal code and in one piece of "companion legislation." 
They are: 

1,. The five graded classes of offense seriousness; 
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2. Definitions of offender's culpability or blameworthiness; 

3. Standards to assist the iudge~s sentencing decision as to 
whether or not to incarcerate; 

4. Purposes or aims of punishment; and, 

5. A number of provisions designed to ensure that the system 
was integrated and flexible. 

Offense Seriousness Classification 

one of the rnaior products of the reform vas the classification of 
offenses into five categories of offense seriousness. This sys
tem both rationalized the penalties available to the court at the 
time of sentencing, and permitted future legislatures to address 
the problem of seriousness in the enactment of new statutes. The 
five classes of offenses identify the seriousness or gravity of 
the crime and/or criminal state of mind. The Commission author
ized ma!_imum_ penalties within each class of seriousness .. ,(63) The 
court is required to select a precise period within that maximum 
which is the period of incarceration, not including good-time. 
The sentencing structure as enacted is summarized in Table 2.2 

~scan be seen, maximum incarceration length, probation 
length, and fines are attached to each class or grade of offense 
seriousness. No minimum terms of imprisonment are set except for 
crimes committed agains~ persons with a firearm or burglaries 
committed by offenders with prior burglary convictions. 

This new sentencing structure was intended to constrain and 
limit the prior practice of at£ hoc enactment of new offenses with 
penalties determined by the--mood of the legislature at the 
·time .. {64) 

(63) Murder is excluded from the scheme. 

[64) The legislature, however, can always create new offenses and 
grade them as it wishes, add mandatory minimums or otherwise 
alter existina penality legislation. 
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TABLE 2.2 

Penalties Available unaer the Revised Code, 1976 

Class of 
Qtfense 

A 

B 

C 

D 

E 

Maximum 
l\uthol:'ized 

Imnrisonment 

21m months 

120 months 

60 months 

12 months 

6 months 

Maximum 
Aut.horized 

Pcobation 

3 years 

3 years 

2 years 

1 year 

1 year 

Maximum 
Authorized 

l!!!!a 
Natural organi-
Rgf§Q!§ ~~1iQ~2 

none $50,000 

$10,000 $20,000 

$2500 $10,000 

$1000 $5000 

$500 $5000 

Source: adapted from M. Zarr, "Se.n tencing," 
Maine Law Review_ 28,1976, p. 120. 

The second area of reform identifi-es the offender's culpability. 
Unless contrary legislative intent appears, the criminal code re
quires that the degree of culpability be proven as an essential 
element of the crime. The four states of mind encompass one an
other, with 11 intent" being most culpable and "negligence" least 
culpable. Thus, the concept of •states of IDind• is clarified for 
those offenses where it is necessary for a conviction and/or used 
to rank the seriousness of offense class for sentencing. 

The model of determinate sentencing discussed in Chapter One 
requires that decisions about vhether to incarcerate and about 
the duration of incarceration be largely confined to assessments 
as to the seriousness of the conviction offense and culpability 
of the offender. While Maine's criminal code contains both of 
these elemen·ts, it continues to allow for a high degree of judi
cial discretion. The five graded offense classes do not confine 
judicial discretion, since only maximum penalties are specified 
for each offense class~ Moreover, the 11 states of mind" are not 
scientific concepts, but jurisprudential ones which are hard~~; 
measure. The trial judge has broad discretion in deciding which 
state of mind is applicable, as well as in deciding the sentence. 
Thus, Maine's Criminal Code substantially falls outside this 
meaning of determinacy. 
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Sentencing Stan~ards 

The model of aeterminate sentencing discussed in Chapter One re
quires that sentencing decisions be limited by standards and that 
discretion be confined by guidelines. The third change was in
tended to affect the court's sentencing decisions; the introduc
tion of three sentencino standards guide trial judges in making 
the critical decision of whether or not to incarcerate. These 
standards bear close scrutiny because they are intended to limit 
the trial 4udge's discretion. 

As amended in 1977, section 1201 contained two standards, both 
of which oreclud~ the judge from imposing a probationary sen
te.nce.. I·t stated that any person convicted of an offense, other 
than aggravated murder, "!!!.~Y be sentenced to a suspended term of 
imprisonment with probation or to an unconditional discharge gn
le22 the court finds: 

1. That there is undue .!.iet that during the period of proba
tion the convicted person would commit another crime; or, 

2.. that such a sente.nce would diminish the g_I;:~!i1Y of the 
£.£.ime for which he was convicted .. (65) 

This section is important because it provides standards to the 
trial court in the form of a decision rule: When in doubt, in
eareerate'! !t requires the trial court. to incarcerate offenders 
unless convinced that the offender will not commit another of
fense while on probation, and that the offense is !lQ.t. a serious 
one. Probation mav not be qrantea when the court deems the of
fense to be a "serious" one; even if the court is convinced that 
there is no likelihood of further criminalitv. This biases the 
trial court's decision in the di~ection of imposing custodial, as 
opposed to non-cnstoaial, penalties. That is, any judge attempt
ing to apply the provisions of section 1201 must necessarily ac
cept a strong bias in favor of incarceration. 

Since the two sentencing standards introduced by this section 
of the criminal code are n6t bindinq, and since they increase, 
rather than decrease, the likelihood of incarceration on the ba
sis of predicted future criminality, they clearly do not fall 
within the meaning of "determinacy.« 

(6 5) 17-i Me. Rev .. Stat. J\nn.. sec. 1201 ~1 l {'Al , (B) and (C) .. 
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Aims or PurRoses of Punishment 

The fourth change introduced by the new criminal code vas the 
articulation of the aims or 1ustifications for sentencing. Oper
ationally, the code did not adopt a singular ideological purpose 
for sentencing. Rather, the code attempts to serve all purposes. 
This is made clear in the follo,wina st.a tement of purposes includ
ed in the code ... 

1. To prevent crime through the aeterrent effect of 
sentences, the rehabilitation of convicted per
sons, and the restraint of convicted persons 
when required in the interest of public safety; 

2- To encouraae restitution in all cases in vhich 
the victim-can be compensated and other purposes 
of sentencing can be appropriately served; 

3. To minimize correctional experiences which serve 
to promote further criminality; 

4. To give fair warning of the nature of the sen
tences that may he imposed on the conviction of 
a crime; 

5. To eliminate inequalities in sentences that are 
unrelated to legitimate criminological goals; 

6. To encouraae differentiation among offenders 
with a viei to a just individualization of sen
tences; 

7~ To promote the development of correctional pro
grams which elicit the cooperation of convicted 
persons; and, 

8~ To permit sentences which do not diminish the 
gravity of offense. 

A close examination of these purposes reveals that they ensh
rine individualize!! sentencing and justify tailoring the sentence 
to fit the individual offender on a number of diverse and incon
sistent: penological grounds: deterrence" retribution, incapaci
tation~ ~!! rehabilitation.. The model of determinate sentencing 
reguirE~s that the just.ifica tion for punishment n.ot be individual
izea. Moreover., the aims must be coherent and should be primari
ly basE~d upon retribution-- "commensurate deserts." 

These goals do have many of the elements of determinacy. The 
eighth goal introduces a retributive justification. The basic 
policy of reducing disparities in sentences is introduced in goal 
number five. Moreover, the third gaal states that incarceration 
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shoula be usei1 sparingly, and the seco·nd goal provides an 
alternative to incarceration--restitution. Regretably, the first 
and sixth goals contradict these coherent principles and under
mine their retributive focus. The first goal asserts the impor
tance of deterrence, rehabilitation, ana predictive restraint oc 
inca paci·ta tion. 

The goal of individualized sentencing, goal number six, not 
only is incompatible with determinate sentencing, but it is the 
mechanism which enables this entire goals statement to be theo
retically and logically consistent with the rest of the code. It 
allows the trial judqe to impose incapacitative sentences on some 
offenders, rehabilitative sentences for others an~ retributive 
sentences for others. In other words, which goal dominates is 
entirely context dependent-- it is up to the iudqe. Individual
ized sentences are the sine gua non of unprincipled sentencing. 

Flexibility "echanisms 

Three provisions introduced in the code were intended to ensure 
that the sentencing system vas flexible. Raving abolished parole 
and introduced flat sentencinq, these provisions were injected 
into the system to serve as "checks and balances .. " They include 
the split ientence authorization, the resentencing option, ana 
the transfer provision. The split sentence authorization has been 
amended several times since 1976. The resentencing option, au
~thorizinq corrections officials to petition the court for resen
~encing, · has been struck down by the law court. The transfa~ 
provisions have also been revised. Is vill be seen, the changes 
enacted since the reform lend support to the view that the sen
tencing structure is less flexible than anticipated and, perhaps, 
has not sufficiently inteqrated various agencies concerned with 
processing offenders. For this reason, it is important that 
these changes be examined in some detail. 

The split sentence provision is contained in 17-A M.R.s.i. 
Section 1203. It expanded the court's authority to impose a 
period of confinement at Maine State Prison folloved by proba
tion, to the authority t.o impose incarceration at ~!lY correction
al facility or county jail followed by probation. Also, it in
troduced two types of split sentence. The first is a "shock 
sentence." Shock. sentences a re to provide a brief exposure to 
imprisonment followed by probat~on. The intent is to shock the 
offender into the recognition of the serious consequences of his 
or her actions. The second type of split sentence authorizes 
the court to decide which offenders may be in need of probation
ary supervision in the community auring the critical period of 
"adjustment" followinq release from an institution. This split 
sentence is the functional equivalent of the old pre-reform pa
role system~ except that: 1) release at the end of the fix~d 
term of imprisonment is aut.omat:i,c, rather than at the discretion 
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of the parole board; and 2) any subsequent revocation of 
probation after release is administered by the court. rather than 
the parole hoard. 

As oriainally enacted in 1976. Section 1203 contained two sub
sections. The first authorized the court to suspend any portion 
of the last 24 months of imprisonment and place the offender on 
probation for any portion of the suspended term. ~he second sub 
section was intended to introJuce the »shock» sentence. It lim
ite~ the period of confinement at the maximum security facility--
Maine State Prison--to 90 days. Section 1203 was repealed and 
replaced in its entirety in 1977, (66) and amended in 1q77 and 
1979. As amended, the first section authorizes the court to com
mit the offender for a period not to exceed 120 days to any co~
rectional institution or county jail when imposing a "shock" sen-
tence. The second type of split sentence--probation after 
imprisonment--as amended,(67) is now limited to Class A or B con
victions when the term of imprisonment is 48 months or more. {68} 
It now requires that the offender serve 12 months probation after 
release. 

The secon1 major innovation introduced to ensure system flexi
bility is contained in 17-A M.R.S.A. Section 1154. subsection 1 
provides "that sentences of imprisonment in excess of one year 
shall be deemed tentative." Subsection 2 allows the Department 
of Corrections to petition the sentencing court to resentence the 
offender if, 

as a result of the Department 1 s evaluation of such per
son's proqress toward a non-criminal way of life, the 
sentence of the court may have been based upon a misap
prehension as to the history, character, or physical or 
mental condition of the offender, or as to the amount 
of time that would be necessary to provioe for protec
tion of the public from such offender, the department 
may file in the sentencing court a petition to resen
tence the offender. 

The Commission's intent was to provide a mechanism through Yhich 
the trial judge could reconsider his/her original sentenc~, given 
the abolition of parole. 

(66) 1977 Me. Laws c. 671, sec. 27. 

{67) 1979 1'!e. Laws c .. 701. sec. 27. 

(68) The limitation for imposing probationary supervision on 
Class A and B offenders for 48 or more months appears some
what arbitrary if community supervision followinq incarcera
tion is an important goal~ 
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However, in 1977, the aecision and order of the Superior Court 
in ~aine v. Abbott (Yo~k Docket No. CR 76-564) questions the con
stitutionality of Section 1154. 

This court concludes that section 1154 did not intend 
to confer upon the court jurisdiction to modify a sen
tence after it had been imposed on the grounds of. 
changes in the attitudes or behavior of the offender. 
This court further concludes that if the statute pur
ports to confer that power it contains an unconstitu
tional delegation of executive power to the iudici
ary. {69) 

Tn 1982, the appeals court upheld the lower court's decision in 
ri!!.i!lf .Y.• .!lgntg_;:_. The court arqued the resentencing provision 
"invests the judiciary with commuta t.ion power expressel y and ex
clusively granted by the State Constitution to the Governor." 

The argument of Judqe Watham, in the only dissenting opinion 
in the case, bears close scrutiny. He focused on the unique 
character of incapacitative sentencing and argued that, in fail
ina to specify the factual bases on which such sentences could be 
imposed, the legislature failed to deal effectively with the is
sue. As a resultF a hodv o~ law dealina with incapacitative sen
tences, and principles of sentencinq in qeneral, ao not exist. 
Consequently, he argues that incapacitative sentences (defined in 
excess of five years) form the basis for judicial authority in 
Section 1255. He argues that that authority exists, because when 
an incapacitative sentence is imposed the "inmate's progress to
wards a non-criminal way of life," as assessed by the Department 
of Corrections, is the only mechanism that exists to correct an 
error of judgm~nt bv the court. 

A major goal of the commission was to make sentencing deci
sions more certain through the abolition of parole and institu-
tion of flat sentences. ijowever, the criminal code was accompa-
nied by "companion legislation," such as transfer p~ovisions, 
providinq corrections officials broad discretionary authority to 
release offenders from institutions prior to the expiration of 
the "fixed" sentence. The companion legislation entitled, 
"'Transfer, 11 as amended in 1977, reads a,:n follows: 

When it appears to the Director of the Bureau of Cor
rections, for reasons of availability of rehabilitative 
programs and the most efficient administration of cor
rectional resou.rces, that the requirements of any per
son sentenced or committed to a penal, correction or 
iuvenile institution would be better met in a facility, 

(69) The court's decision in this matter is in accord with Maine 
Rules of criminal Procedure Rule [35), hut Section 1154 Rel
eqated that power to the court. 
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institution or program other than that to which such 
person was originally sentenced, the Director of the 
Bureau of Corrections, with the written consent of the 
person so sentenced, may transfer such person to an
other correctional institution, residential facility or 
program administered by or providing services to the 
Bureau of Corrections; provided that no juvenile shall 
be transferred to a facility or program .for adult of
fenders ... 

Any person so transferred shall be subject to the 
general rules and regulations pertaining to persons at 
the institution or facility, or in the program to which 
he is trans:ferred, except that the term of his original 
sentence or commitment shall remain the same, unless 
altered by the court, and that person shall become eli
gible for release and discharge as provided in Title 
17-A, Sect.ion 1251. {70) 

Under this section, the Director of the Bureau of Corrections has 
authority to transfer any prisoner to any "program administered 
by or providina services to the Bureau of Corrections." As 
Zarr(71) points out, the transfer power appears to embrace a va
riety of forms of community supervision such that a judicial sen
tence to a correctional facility may be overridden by a correc
·tions' tll~§f~I to the community. This section of the companion 
legislation, particularly as amended in 1977, thus erodes the in
tent of t.he "fixed" judicial sentence to p·rovide ·the offender and 
the public with certainty of incarceration lengths. 

THE CRITICISM Q! MAINE'S R~FOg~ 

Maine 1 s model of sentencina reform drew international attention 
and immediate and ongoing ~riticism. Initially, the criticism 
centered on the extent to which indeterminacy remained in the 
system. (72) Subsequent criticism centered on the judicial sen
tencing model adopted in Maine. [73) These criticisms were later 
joined by a disclaimer that Maine was pact of the movement that 
reiected indeterminacy. {74) 

(70) 34 Me. Rev. Stat .. Ann. c. 62, Sec .. 529 .. 

{71) Melvyn Zarr, t,sentencing," 1976. 

(72) Melvyn Zarr, 11 Sentencing, 11 1976 .. 

[73) Andrew von Hirsch and Kathleen Hanrahan, "Determinate Penal
ty Systems in America: An Overview," 1qe1. 

(74) Edgar May, 1'Prison Officials Fear Flat-Time is More Time, 11 
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One of the earliest critics of Maine 1 s refocm was Melvyn Zacr, 
Professor of Law at the university of Southern Maine. Overall, 
Zarr argued that the new law made symbolic, but not substantive, 
changes in sentencing. Tn aiscussing the new sentencing stat
utes, ?.arr ob;ected t.o the incletermi.nacv of the new sentences, 
and in particular to the transfer provisions allowing Corrections 
officials to place inmates in community programs ana to the pro
visions for petitions for resentencing which authorized the Bu
reau of Corrections to request the sentencing judge to reduce 
sentence length. Concerned with the indeterminacy allovea by 
these provisions, he states: 

••• one thing is reasonably clear, the indeterminate 
sentence havinq heen banished by the front door, has 
returned through the rear. {75) 

Professor Zarr•s obiections were subsequently joined by Sol 
Rubin. who viewed Maine's reform as principally airected at abol
ishing parole and resulting in little change. Objecting to the 
petitions for resentencing, Rubin argued: 

Thus, the former authority to discharge on parole is 
now in the han1s of the prison administration and the 
iudqe, with parole supervision being eliminated ••• Thus 
here, as in California, the legislation does not im
prove the lot of prisoners, but is an accomodation to 
adminstrative factors. f76) 

Similarly, Caleb Foote, Professor of Law at Rerkeley, claimed 
that 

Some of the leqislationu like that of Maine, under no 
stretch of the imagination can be called determinate 
sentencing. All of it ignores or qlosses ovec critical 
problems which must be faced before determinate sen
tencing can be fair or even feasible. [77) 

Specifically, Professor Foote objected to the fact that Maine's 
sentencinq structure did not place constraints on the discretion 
of the iudiciary. 

1977. 

{75) Zar:r, "Sentencing, 11 p .. 144. 

(76) Sol Rubin, "Nev Sentencing Proposals and Laws in 1970 1 s," 
F~g,gra.l Probation, 43, June .. 1q79,. pp. 3-8 .. 

[77) Caleb Foote, "Deceptive Determinate Sentencing,tt p. 133. 
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Andrew von Hirsch and Kathleen 
that Maine's sentencina structure 
for the imposition of sentences. 
that Maine's reform could not be 
sentencing. 

Hanrahan objected to the fact 
lacked standards or guiaelines 

For this reason they claimed 
characterized as determinate 

Maine's system is sometimes spoken of as a determinate 
sentencing system, but it is· clearly not because it 
lacks the essential element of determinacy: explicit 
standards .. {781 

The lack of concern in Maine law for standards to guide the 
trial court's decision-making process, which led to the claim 
that Maine's reform stood outside the movement to determinate 
sentencing, was reiterated by Edgar May: 

The Maine statute is fundamentally a conservative po
litical reaction aqainst what was perceived as a leni
ent parole board, and had nothing to do with discus
sions in other parts of the country of determinate 
sentencing. P9) 

These criticisms led to pessimism about the impact of sentenc
ing reform in Maine. Observers did not believe that statutory 
chanqes in the sentencing structuce, which merely ceducea the 
diffusion of sentencing power and abolished indeterminate sen
tences, would result in a fairer system unless the underlying 
bases of the decision-makina process were changed. Hut the basic 
obiection was that Maine's reform vested unrestrained discretion 
in the judiciary. 

Theoretically, a judicial model of sentencing as implemented 
in Maine can function according to fair, intelligible and evenly 
apolied rules. It is a legalistic model wherein questions of 
relative seriousness of the offense and culpability of the of
fender can be used to allocate fair and certain levels of punish
ment for each offen1er. In practice, however, the iudicial model 
of sentencinq has been criticized because it places too much dis
cretion in a diverse judiciary, who apnly quite different sen
tencing standards to quite similar offenders. (80) 

In sum, three basic criticisms have been leveled at Maine's 
reform. First, it was arqued that in the absence of a clear di
rection from the legislature on sentencino, the processing of 

{78) Andrew von Hirsch and Kathleen Hanrahan, "Determinate Penal
ty Systems," p. 295. 

[79) May, "Prison Officials Fear Flat-Time is More Time," p. 49. 

{RO) ~arvin E. Frankel, Criminal Sentences: Law Without Q£[~t
New York: Hill and Wang. 1973. 
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offenders on a case-by-case basis would necessarily lead to un
warranted variations in sentences. That is, the elimination of 
parole and introduction of graded classes of offenses from which 
a judge selected a penalty was not believed to be capable of pro
ducing a fairer system. Second, the less diffused system of sen
tencing brought about by the abolition of parole was not seen as 
reducing the amount of discretion in the system, but rather as 
co~centrating that discretion between judges and prosecutors. {81} 
Third, quRstions were raised as to how much discretion was re
tained by corrections officials. This criticism largely focused 
on the petitions for resentencing, but also on their increased 
authority over "qood-time." 

What is absent from the critique of Maine's judicial model of 
sentencing is any clear picture of what would be critical to the 
success of that reform. Mace importantly, though, the criticisms 
have pr-ovideii few concrete criteria( against which the reform can 
be evaluated or assessed. 

The critical discussion of Maine's reform has not included a 
realistic assessment of what changes were feasible at the time. 
Rather, the reform has been judged against reform ideals and 
aqainst very soecific agendas of reform in other states. Instead 
of heinq evaluated in its own terms, Maine's reform has become 
embroiled in controversy reflectinq serious ideological disaqree
ments among various sectors of society as to what should consti-
tute an appropriate sentencing policy. Perhaps for these rea-
sons, flehate has almost exclusively focused on the statutory law 
at the time of reform, not its subsequent revision, and not on 
the Q..E~£~ti2.:!l of the reform-- how it has worked. 

The. remainder- of this report provides an empirical assessment 
of the outcomP. of Maine's reform measured against the qoals of 
the Commission and aoals of advocates of determinate sentencing. 

(r1) Albert w. Alschuler# "Sentencing Reform and Prosecutorial 
Power: A critique of Recent Proposals for 'Pixed' and 'Pre
sumptive' Sentencing," 1977. 
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Chapter III 

RESEARCH ISSUES. DATA AND ~E~HODOLOGY 

The basic problem addressed by this research is "What are the 
changes in sentencing practices which resulted from the 1976 
criminal code reform in Maine?" As discussed in the previous 
chapter, Maine's reform revised the structure and content of the 
criminal code, abolished parole, a.nd instituted flat-time sen
tencing by the courts. The previous chapter has explored the 
content of these changes and their general effects on the struc
tures and o~ocesses of various components of the criminal justice 
system. ie now turn to a direct empirical examin~tion of the im
pact of these reforms on sentencing decisions and outcomes. 

Using data collected from courts, correctional institutions 
and probation offices on individual criminal sentencing decisions 
from 1971 through 1979, we examine what £h9..!l.9:g§ in sentencing, i.f 
any, have taken place~§~ ~g2 ul1 of the 1976 reform. These po
tential changes include changes in the tYEg of sentence given, 
changes in the lgnqih of incarceration sentences, and changes in 
the h~~is of sentencing decisions. Consequently, the essential 
questions to be addressed are: 

1.. What are the changes in the court• s choice of type of sen
tence? 

2~ Nhat are the chancres in the court's choice of length of 
sentence for those.incarcerated? 

3. What are the chancres in the basis of the court 1 s sentenc
ing decisions? -

The focus of all three of these questions is court's decision
making, in terms of both basis and outcome. Court decisions 
about crimi·nal case dispositions involve several discrete ana 
identifiable choices, including choice of type of disposition and 
choice of extent within the tvpe. {82) Put another way, iudges 

{82) Following Wilkins and others 1 formulation, researchers such 
as Sutton { 1978, Federal criminal Sentencing_. Analytic Re-
port 16. U.S. Department of Justice, pp.21-22) have con
ceived of se.ntencing as a "bi furcatea or two-fold decision" 
encompassing "both type and length of sentence." This sim
ple formulation is useful a:na the present analysis is Q[Q.!!_!!-
1.zeg_ around these two "stages .. " However, the reality of 
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first choose amona various sentencinq options, such as incarcera
tion, pro·bation, fines, and restitution, or combinations of these 
options, such as split sentences. Given the choice of type, 
judges also choose the 1,gn.sr.ih. of incarceration or p·robation or 
the 2:.lllQ!!Jlt of the fine or res·ti tution.. The present research is 
concerned with the decision about type of sentence for all of
fenders, and with the decision about length for offenders given 
incarceration sentences.{83) 

The first research question focuses on changes in type of sen
tence~ The 1976 reform was intended to provide the court with 
more flexibility in sentencing and rationalized the "split sen
tence11--a combination of incarceration and probation--as a mot'e 
specific, direct, and court controlled option. Consequently, one 
of the first questions to be addressed in assessing the impact of 
the sentencing reform is the extent to which these options have 
actually been used--tbe extent to which th~ type of sentences 
given by iudges have actually changed. 

Of course, these changes in sentencing options took place 
along with extensive legal code changes and the introduction of a 
full-time district attorney system in 1975. Both of these chang
es in the context of the court decision might result in changes 
in the charges and recommendations hrouqht to the court. Because 
of this context, it is necessary to examine changes in the defi
nition and distribution of cases brought to the court in order to 
distinguish those changes in type of sentence resulting from the 
changes in sentencing options from those changes which are a re
sult of other reforms. 

The second question, focusing on changes in incarceration 
length, directly aadresses the impact of the change from an in
determinate to a flat-time sentencing structure for those incar
cerated. It is clear that the sentences given by the courts un
der the new code are ''differentn--at least in form--since under 
the old code the court decided on a ranae of lenqth and under the 
new code t.he court a.ecides on a s12ecific lenath. The critical 
question in assessing the impact of the sentencing reform, hov
ever, is whether this change in form has resulted in a change in 
outcome-- the actual time served by offenders. (84) Consequently, 

(8 3) 

( 84) 

sentencing is more complex. 

"Most sentencing studies have been concerned exclusively 
with sentence 1.fillgth disregarding the equally important de
termination of whether a defendant vill be imprisoned at 
all." tSutton. Federal £riminal Sentencing. p. 13.) 

See A .. Keith Bottomley {1979.. criminology in 'Focus.. p .. 
150) for a discussion of outcome impact and also Stephen 
was by (1976.,. Small Town Police and the Su£t_eme Court ) for 
an excellent discussion of assessment of the impact of legal 
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our examination of changes in the length of sentences will be 
primarily concerned with changes in the actual length of incar
ceration. hctual incarceration lenqth are a consequence not only 
of the court's decision but also of decisions by corrections of
ficials. and under the old code, by parole boards. As a conse
quence, we must examine the relationship between the actual re
lease date {actual time served) and the date of eligibility for 
release {minimum expected time served) in order to clearly dis
tinguish changes in the £Ql!£i~ decisions .. 

Finally, the third question focuses on changes in the basis of 
court decision making or changes in "who gets what?" before and 
after the sentencing reform. Specificallv, this analysis exam
ines changes in the impact of personal and legal characteristics, 
first on the court's type of sentence decision, and second, on 
the court's sentence length decision for incarcerated offenders. 
Althouqh the new criminal code structured offenses into sentenc
ing cateqories and identified a rather ambiquous set of "sentenc
ing objectives," it did not directly attempt to increase consis
tency in sentencing or establish sentencing guidelines. our 
concern is to examine the effect of the reform on changes in how 
iudicial decisions are made and changes in the consistency of 
those decisions. 

It is necessary, once again, to isolate the effects of the 
sentencing reform on judicial decision making. In ouc analysis 
of changes in the basis of sentencing, "minimum expected time 
served" is utilized as the measuce of sentence length to directly 
compare the basis of sentencing before and after the sentencing 
reform for specific type of offenses. 

Chapte·r Four examines the first .research question--changes in 
tvpe of sentence--and Chapter Five examines change in incarcera
tion length. Chapter Six examines the relationship between sen
tence length abd actual time served-- "certainty" of sentence-
and Chapter Seven examines changes in the basis of sentencing de
cisions--consistency and predictability. Finally, Chapter Eight 
examines the impact of both chanqes in type of sentence and 
changes in incarceration length on corcectional institutions in 
Maine~ The conceptual and methodological issues involved in each 
of the research questions and bri1'.1lfly discussed above are more 
fully examined in these chapters. 

The remainder of this chapter identifies the type of data 
necessary to address the research questions and then describes 
the process of collecting an~ the content of these data. In ad
dition, this chapter examines the methodological issues involved 
in defining a unit of analysis--the sentencing decision--and def
initions of offense. Finally, it further discusses some of .the 
basic methodological problems involved in the analysis and 

change. 
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particularly the difficulties in isolating changes in court deci
sion making and effects of sentencing reform from other decision 
makinq changes and the effects of other reforms and changes in 
Maine. 

OVERVIEW Q:[ :QAT! 

To address the issues outlined above, data we~e collected from 
court docket records, correctional institution records and proba
tion office records. Court data were collected on all criminal 
cases docketed in seven superior Courts from January~ 1971 
through December, 1g7q_ Corrections data, when available, were 
collected on all offenders identified from the court data who re
ceived sentences to the state correctional institutions. Proba
tion data, when available, were collected on all offenders in the 
court sample who received probation sentences~ or incarceration 
followed by probation sentences, and who were supervised in six 
of the seven Superior Court districts (counties) contained in the 
court data. Court data were available on 10,454 sentencing deci
sions and corrections or probation data were available and suc
cessfully linked with the court data for 5,541 cases. All data 
utilized in this analysis were collected bv the present ;~~iect. 

Table 3.1 presents an outline of the data elements necessary 
to examine each of the three research questions and the location 
of collection of those elements. Tnvestigation of changes in 
type of sentence draws on data elements available in court re
cords. These records include basic information about both pre
liminary and final charges, disposition of the case, and whether 
the case was handlea under the old or new code. These same ele
ments also allow us to examine chanqes in the type of charqes 
brouaht to the court, and other contextual changes such as in
creases in multiple charges, 

Examination of chancres in lenath and certainty of sentences 
requires the same hasi6 informatibn from the court data, together 
with corrections information about the institution of actual cus
tody, the date of entry into the institution, date of release 
from the institution, ana tvpe of release. This corrections in
formation is essential, since analysis of lenqth of sentence re
quires knowing actual time served and minimum expected time 
served, which are not available from court records. 

Analvsis of changes in the basis of sentencing decisions re
quires all three type of nata--com:t, corrections and probation. 
In additi..·on to the cou.rt record information already discussed., 
this analysis requires court record information on processing 
characteristics including plea. tvpe of counsel, type of trial, 
etc. In addition, information on the leqal background of the of
fender, including number and tvpe of previous convictions and 
previous dispositions, and information on the personal character-
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TABLE 3 .. 1 

Summary of Data Elements and Data Collection Location by Research 
Qu·estion 

Research 
Q~§.!J,QD. 

I. Changes in 
Type of 

sentence 

TI.. Changes in 
Length of 
Sentence 

iii. Chanaes in 
hasis of 

sentencing 
decision 

Data Elements 

Charges, sentence, 
date of sentence 

code type 

Charges, sentence, 
date of sentence, 

code type, jail time 
credited 

Admission date, re
lease date, type of 

release, institution 
of cust.ody 

Charges, sentence, 
date of sentence, 

code type, plea and 
processing charac
teristics {type of 

trial, etc .. ) 

Admissions dateJ re
lease date, type of 
release, insitution 

of custody 

Criminal record, 
personal background 
characteristics, 

femployment, marital 
status, education, etc.) 

Location of 
Dat.a Collection ·--- ----------
court 
Docket Piles 

court 
Docket Files 

Corrections Files 

Court 
Do eke t. Files 

Corrections Files 

Probation and 
corrections Files 

istics of the offenders, including employment status, education, 
and marital situation, are necessary but available only in cor
rections or probation files. 

The following sections detail data collection, the conceptual
ization of "sentencing decisions~ and "primarv offense," and the 
process of linkinq court records to both probation and correc
tions data .. 
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COLLECTION OF COURT .D!TA 

Information -about criminal convictions is contained in the 
court's ijocket files. The process of data collection involved 
examining these files in the seql1ence i·n which they were oriqi
nally docketed in each of seven superior Court districts (coun
ties). For each of these seven counties, information vas col
lected from each non-traffic related criminal docket from 
January, 1971 throuqh December. 1979. 

A sample of seven counties was selected from the sixteen coun
ties in Maine. This sample represents a demographic cross-sec
tion of the state. The counties selected include the two most 
densely populatea counties, the two counties containing metropol
itan areas, two counties with medium sized cities, and two pre
dominantly rural counties~ 

~he bulk of counties not included are those comprisinq the 
coastal region known as 11 downeast Maine" and the sparsely popu
lated counties in the northwestern part of the state. In most of 
these counties the SunArior Courts handle very few criminal cas
es. The small number o~ cases and the lona travel distances in
volved would have made extensive on-site d~ta collection prohib
itively difficult and expensive for relatively little gain. 
Thus, within the constraints of limited resources, the seven 
counties were selected to maximize the number of cases available 
for analysis while providing a reoresentative picture of differ-
ent demoqraphic areas of the state. tt is estimated that the 
present court data includes between seventy-five and eighty per
cent of all superior Court criminal cases in Maine during the 
period of study .. 

The period of study includes cases docketed over nine years-
five years prior to the implementation of the code in May, 1976, 
and approximatelv four years after that implementation. Since 
there is often a substantial time laq between docketing a case 
and sentencing, thesA data include sentencinq decisions from 1971 
through 1980, or five years before and five years after the sen
tencina reform. This time span provides a sufficient baseline 
for meaningful pre- to post-reform comparisons as well as valid 
time-series analysis. Moreover, since the time span extends be
yond the period of imminent reform and immediate implementation, 
it allows us to assess the long-term impact of the reform. 

The court data collection instrument contained sixty questions 
grouped in the following categories: information about each of
fense, such as legal section number and offense description for 
both the original and final charges; the number of original and 
final charges; the sentencing class of new code offenses; data 
concerning the processing of cases, such as whether or not there 
was court appointed counsel, sentencing iudge and type of case; 
sentencing information, including both imposed and actual sen
tences, the lenqth of incarceration or probation, the amount of 
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fines or restitution, and the location of incarceration. A copy 
of the court aata collection instrument is in Appendix A. 

Court docket files are full of ambiguities. A single case 
file may involve charges agaiust more than one aefendant. Some 
defendants are charged in more than one file but the different 
cases are all sentenced, and often adjudicated, on the same date. 
To avoid confusion, separate information was collected and a sep
arate case created for each individual for each docket in which 
the individual appeared. Consequently, each case in the result
ing data set represents one "individual docket record."{85) 

The court data, in the form of these individual docket 
cords, was collected from ~ay, 1971 through December 1980. 
tal of 11,991 individual docket records were collected and 
to be used in thP. analysis of sentencing necisions. 

re-
l\ to
coded 

SENTENCING DECISION AS THE UNIT OF ANALYSIS 

The unit of analysis employed in the present study is the "sen
tencinq decision." A sen·tencing decision is the imposition of a 
sentence on a single offender on one date by one judge. This 
sentence mav be imposed for a single offense conviction arising 
from a sinqle criminal eoisode, or it may be imposed for multiple 
offense convictions, arising either from multiple criminal epi
sodes oc from a single episoae in which multiple crimes were com
mitted .. 

For single offense events, the sentencing decision record is 
the same as the individual docket record. For multiple offense 
events, however, different offenses often appear within different 
dock~ts (and hence different individual docket records) even 
though the dockets were combined insofar as sentence was imposed 
for all of the charges at the same time. Tn these cases, the 

{85) When more than one person was named in a single docket, full 
information was collected on each individual. When the same 
person was namea in more than one docket file, information 
was collec~ea, and a case created, for each of the docket 
entries. 

In order to locate offenders who appeared in more than 
one individual aocket record, each offender was assigned a 
unique offender code. A master offender file, across coun
ties, was created to ensure that the same offender corte was 
recorded even though the offender appeared in more than one 
individual docket record. In order to ensure confidentiali
ty this filaster file was maintained separately and linked to 
the individual docket information only through case records 
codes. 
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individual docket records were "collapsed" into a single sentenc
ing decision record which reflected the legal processing of the 
offender. This was accomplished through the use of the unique 
offender identification codes previously discussed. 

Conceptually, the use of the sentencing decision as the unit 
of analysis reflects an understanding of the sentencing process 
as one in which the judqe looks at a "package" of offense convic
tions. alonq with a variety of factors about the offender and the 
offender's background, and arrives at an overall sentence for the 
person. This conception is in contrast to the view found in most 
sentencing research, which generally suggests that one can loot 
at specific sentences for each of the specific offenses. (86) An 
empirical examination of our docket records suggests that, at 
least in Maine, sentences are arrived at for the offenses igggt~
~£, as a package. Our examination found that, generally, sen
tences ace made concurrent, or suspended, in such a way as to 
make identification of snecific sentenc~s for specific offenses 
impossible .. 

Throuah the "collapsinan process the 11,991 individual docket 
cases were reducefl to 10,661 sentencing decisions. Cases in 
which off~naecs were sentenced for new-code and old-code offenses 
within the same sentencinq decision, and cases with clearly erro
neous oc internally inconsistent data were excluded. This pro
cess resulted in 10,421 sentencing decisions which are available 
for analysis. nf these. 79% are sentencing decisions with a sin
gle offense conviction and the remaining 21~ are sentencing deci
sions with multiple offense convictions. 

PRIMARY OFFENSE 

Analysis of sentencin~ aecisions is complicated by the difficulty 
in identifyinq and comparing the offenses for which offenders are 
sentenced. Offense, ana seriousness of offense, are clearly 
critical variables in any analysis of sentencina. First, the ex
tensive revision of the criminal code and the redefinition of 
criminal offenses in 1q75 makes it difficult to compare offenses 
before and after the reform. Second, multiple offense sentencing 
decisions, each with a unique combination of offenses, make anal
ysis extremely complex. These two methodological problems are 
addressed by the development of an "int.er-code," based on the 
structure and sentencing classes of the revised criminal code, to 
make offenses comparable, and by the identification of the "pri
mary offense" within each sentencing decision. 

{86) For example, see the recent study, Felonv Sentencing in Wis
£9.!l~!!l ts. Shane-Dubow., w. Smith and K. Burns-H!lralson., 
Maiiison: J?ublic Policy Press.. 1979 .. Page 7 .. ), which treats 
t!!.£h char.ge con vic·tion as a §.§J!~!:~ig g2;§g for anal vsis. 
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As aiscussed in the first chapter, the new criminal code con
soliaated, refined and incorporated offenses into a single crimi
nal code. Elements of offenses changed and offenses were graded 
into five classes of offense seriousness. These redefinitions 
pose a severe methodological problem in comparing pre- and post
reform offenses--in identifying which oln code offense are compa
rable to which new code offenses. 

Following an extensive legal analysis detailed in the Interim 
Report t Myths and Realities of Maine's Criminal Code Reform~ A 
Cas~ [:t.!!21, 19 81) , an offense "inter-code" was crea tea.. The ca 't
egories of the inter-code reflect the offense and class defini
tions in the new code. For old code cases. sufficient informa
tion was collected to identify the aopropriate inter-code or, in 
other words, the offense and class which would have been assigned 
had the offender been processed under the revised code. A de-
tailed breakdown of th~ inter-coding assignments, grouped within 
broad legal cateqories. is presented in Appendix B. 

For the ourpose of inter-coding, extensive and detailed of
fense information was collected on all cases. Both statutory ti
tles and section numbers of offenses were collected~ In addi
tion, other relevant information, such as the value of property 
involved in old-code larceny offenses, was recorded. This kind 
of information is necessary since. for example. the new criminal 
code replaced the more general distinction between grand and sim
ple larceny with four discrete grades of theft, classed according 
to the value of tho property involved. This detailed information 
was then used to assiqn an inter-code to each offensP. 

The effect of the inter-coding process is to make new and old 
code offenses comparable for analysis. Throughout this analysis 
discussion o-F "offense" ann "class of offense" for both old- and 
new-code cases refers to classifications made on the basis of the 
inter-code assigned~ {87) 

For single offense sentencing decisions, the use of the inter
code to characterize the event in terms of offense and class of 
offense is straightforward. However¥ for multiple offense deci
sions this characteri?.ation is more difficult. The difficulty is 
compounded because, to some extent. the presence of multiple of
fense decisions are related to the structure and definitions of 
the new code itself. Tn other words, some old code single offen
ses, most notably breaking, entering, and larceny, are inherently 

(87) For the purposes of clarity, the five offense classes are 
crenerally grouped into the categories of "felony" (classes A 
through C) and 11 misdemean or" {classes D and E) in the analy
sis. These categories reflect more generally accessable 
definitions, useful to those outside Maine. When appropri
ate, such as in the analysis of consistency and predictabil
ity in Chapter Six, the five classes are retained. 
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multiple offenses within the new coae. In the new code, burqlarv 
and theft are charged separately. 

In order to meaningfullv characterize and analyze sentencing 
decisions a "prima·ry offense" is identified for each decision. 
This 11 primi'iry offense" is defined as the conviction offense with 
the hiqhest, most serious, sentencing class. For those decisions 
in which there are multiple offenses of the same class, the pri
macy offense is the one first encountered--the offense appearing 
first on the earliest docket. (88) 

In summma~y, as a result of the use of inter-codinq and the 
identificati6n of primary offense on the basis of the inter-cod
ing, each sentencing ijecision is characterized by offense, sen
tencing class, and number of offense charges. All three of these 
characteristics are directly comparable between pre-reform and 
post-reform sentencing decisions. 

{88) The exception is decisions in which a burglary offense, or 
bucqlary-theft combination, appear within a group of offen
ses of the same class. Tn these cases, the burglary offense 
was defined as the "primary offense .. " 

This special handling of burqlacv cases is necessitated 
by the somewhat unique code changes in this area. As we 
have already discussed, the sinale breakina, entering, and 
larceny {B~f.L) was redefined into a burglary cateqory and a 
theft category. Roth of these offenses are graded into a 
number of sentencing classes. In the inter-codinq process, 
a single inter-code was assigned to BE&L cases so that its 
quality as a single offense charge was retained while the 
class assigned to the offense was the highest class which 
could have been assigned for g1th.g£ the burqlary or theft. 
component if processea under the new code. To ensure com
parability, new code cases with a £Q!!!.hi!!!!ii2!l of a burglary 
and theft charqe were assigned to a comparable inter-code 
and, when appropriate this combination is defined as the 
primary offense. However~ the character of these cases as 
multiple offense sentencina events is retained. 
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COLLECTION OF CORRECTIONS AND PROBATION DATA 

Information about the social history and criminal background of 
offenders and information about sentence outcome ace contained in 
correctional institution files and in probation office files. 
The process of data collection involved examining individual re
cords in each of the state's two correctional institutions and 
individual case files in each of six county probation offices. 
In each of these locations, the collection process involved 
searching for specific records ~n those offenders in the court 
sample whose sentencina event had resulted in incarceration in a 
state facility. a split sentence~ or a probation sentence. Data 
were collected on 5,8~0 of these cases. 

Time-served Information 

Examination of chanaes in time served requires corrections• in
formation about the institution of actual custodv, the date of 
entry into the institution, date of release from the institution, 
and type of release. These data were available only in the indi
vidual offender records located at the correctional institu
tions--the Maine Correctional Center and the Maine State Prison. 

Once again utilizing the unique offender codes, identifyinq 
information was qenerated for each sentencing event which result
ed in an incarceration only or a split sentence to either of 
these state facilities- This identifying information was then 
useL to determine the appropriate inmate number, which in turn 
was used to locate the specific institutional file. Data were 
then collected, coded, and, throuqh a nrocess discussed below, 
linked to the appropriate sentencing event record. A total of 
3,157 sentencinq events resulted in dispositions to state facili-
ties. Of these, 2,R21 (89t) were successfully located and 
linked. 

Criminal and Social History Information 

In order to examine changes in the basis of sentePcing decisions, 
data on the personal and criminal backqround of offenders is nec
essary. For those incarcerated in state facilities, these data 
are available in corrections• files and were collected along with 
sentence outcome information. For those sentenced to probation 
or to county iail terms followed by probation supervision, these 
data are available in county probation office files. For the 
3~220 sentencinq events which resulted in fines, restitution or
ders, unconditional discharges or county jail sentences, social 
and criminal history information was not available. 
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Tracing and collecting information from the files at the two 
state correctional facilities was more successful than tracing 
and collectinq information from files at local probation offices. 
First, prison records are more systematically maintained and or
ganized. Second, probation staff routinely forward files of of
fenders transferred t.o other counties and to out-of-state iud.s
dictions. Third, old records from cases sentenced between 1971 
and 1g73 were frequently rnissinq from the probation files. Fi
nally, fundinq constraints prohibited tracing and collecting of
fender information from the files of the orobation office in 
Aroostook county.. This county is the northernmost county in the 
state and its probation office is located over 250 miles from the 
pro"ject office. 

Information on the social and criminal history of offenders 
was thus collected, when it could be located, for all offenders 
who were suoervisea in the county of sentencing for six of the 
seven counties represented in tbe court data. The collection 
process involved generatina identifyinq information, locatinq the 
appropriate Probation filP (qenerallv arranqed in alphabetical 
order) collecting information, coding, and linking the data with 
the sentencing event record. Of the 4,044 sentencing events re
sui ting in probationary suoervision or county jail incarceration 
followe~ by orobationary supP~vision, social and criminal history 
data were successfully obtained and linked for 77% of the sen
tencing events resulting in incarceration, solit sentences, or 
probation sentences. 

Collection Instrument and Outcome 

The same data collection instrument was used to reeord informa
tion from corrections and probation files. This instrument con
tained 68 elements qrouped into the followinq categories: court 
record linkag~ infocmation, offender personal history informa
tion, prior criminal history information, and sentence completion 
and transfer information. A copv of th data collection i~stru
ment and further detailed discussion of the collection process 
appears in Appendix A. 

Corrections an~ probation data were collected for !~£h sen
tencing decision so that each record contains decision specific 
outcome information as well as social and criminal history infor
mation on the offender at the time of the particular event. 
These records were then linked and merged vith the appropriate 
sentencing event record developed from court data. A total of 
5,830 corrections and probations records were created. Of these, 
approximatelv q5~ (5*541 records) were successfullv linked and 
me:cged. 

Table ~-2 summarizes the results of probation and cor~ections 
data collection broken aovn by sentencinq categories. careful 
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examination and analysis by project staff gives assurance that 
neither the difficulty in locatinq corrections or probation in
formation on 21% of the eligible events noc the difficulty in 
linking and merging 5% of the collected information has resulted 
in significant bias in type of event, year of sentencing, or, 
with the obvious exception of data not collected from one proba
tion offlce, in county of sentencing. 

TABLE 1 .. 2 

Summary of Data Collection by Sentencing category 

Sentence 
Cateoorv 

Incarceration at 
State Facility 

Probation 

Incarceration at 
County Jail followed 

by Probation 

Totals 

Number of 
court Cases 

3157 

3102 

942 

7201 

---------

PROBL~MS gt ANALYSIS 

cases Linked to 
Corrections/ 

Probation E.!1§§ 

2821 

2120 

89% 

68% 

67% 

-----770/. 

In May~ 1976, a new and completely revised criminal code went 
into effect in Maine. Plat-time sentencing was instituted and pa
rolP. was abolished. The new criminal code consolidated, rede
fined and incorporated offenses into one criminal code, substan
tially chanqing the nature and elements of offenses processed 
through the criminal justice system. Changes in the structure of 
sentencing shifted many decisions, such as the institution of in
carceration¥ firmly into the courts. Both the changes in sen
tencing structure and the abolition of parole substantially al
tered the context within which the corrections systems operated 
ana the nature of decisions made by corrections officials. nore
over, the courts were re-organized in 1q74 ana d regionalized 
full-time district attorney system was introduced in 1975. Po
tentially, at least, these other changes could significantly al
ter both the quantity and the substantive nature of cases pro
cessed by courts and corrections. 
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The present study is concerned with the impact of sentencing 
reform, and particularly with the impact of that reform on iudi
cial decision making. The most serious and pervasive methodolo
gical problem confronted by the research is to clearly distin
guish between the impact of sentencing reforms and the impact of 
other reforms, and, similarly, to distinguish changes in,. judicial 
decision making from chancres in decision makincr of other actors 
in the criminal iustic~ system. Given the scope of the reforms 
effected in 1~7~-76, attention to this methodological problem 
pervades the analysis presented in Chapters Four through Eight. 

It is difficult to isolate the courts from pre-court process
ing. Courts act on the cases and the charges which are brought 
to them. Changes in the district attorney system can be expected 
to chanqe choices about cases and charges and to chanqe plea bar
gaining outcomes. In this case, court decisions could !EEg!£ to 
have changed simply because the cases about which judges are de
ciding have chanqed. 

rn the present case research, the confounding effects of 
changes in the cases and charges brought to the court are com
poun~ed hv the changes in the substantive definition of offenses 
and the structure of the criminal code. As already noted, chang
es in the code appear to creatP some changes in how offenders are 
cha~ged, and particularly in the increased incidence of multiple 
charges. The substantive redefinition of offenses may result in 
chanqes in charges brought and legally supportable for similar 
criminal episodes. And, finally, the introduction of sentencing 
classes might be expected to result in bargaining for class re
duction, rather than charcre reduction, thus changing the overall 
pattern of offense charqes brouqht to the court. 

All of these pre-court processing factors can create an ~e-
pearance of chanqe in judicial decisions. For instance, if a 
hiqher proportion of offenders are charged and convicted for more 
serious offenses, then both the proportion of offenders sentenced 
to incarceration and the average length of incarceration miqht 
increase even if iudicial necision-making has not changed. In 
the present research, it is likely that t2!h the pattern of cases 
and charges brought to the court ~nd judges' decisions about 
those cases have changed. The difficulty lies in distinguishing 
between the two. 

In order to deal with this difficulty--the confounding effects 
of cha·nges in legal definitions and pre-court processing--the 
analyses in the following chapters extensively examine the dis
tribution of cases and charaes brouaht to the courts. This exam
ination allows us to identify some"maior pre-court processing 
changes, and, ultimately, to control for those changes. Some of 
the major components of this examination are changes in the legal 
category and seriousness of conviction charges and changes in the 
incidence of multiple offense charges. Although changes in these 
components are of substantive interest in their own right, our 
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primary concern lies in utilizing these components to isolate ana 
analyze changes in juaicial decision-making. 

It is also difficult to isolate court corrections and pacole 
board processing when offenders are sentenced to incarceration. 
The actual time which offenders serve is determined not only by 
the court's sentencing aecision but also by corrections• deci
sions about, for instance, good time. In addition, pcior to the 
1976 reform, parole board decisions had a substantial effect on 
actual time served. Consequently, changes in incarceration 
length could .t!.E.~£ to be a result of changes in sentencing but 
actually reflect changes in post-court processinq and deciscn
making. I 89) 

The critical question in assessing the impact of the sentenc
ing reform is whether the change in the form of sentencing has 
·resulted in chancre. of outcome--a chancre in the actual time served 
by offenders. ~ince post-court decision making by corrections 
and the parole board influenced the actual time served, it is 
difficult to isolate the outcome of the court's decision and the 
impact of changes in iudicial decisions. (90) 

In order to deal with these difficulties--the confoundinq ef
fects of post-court decision-making--some of the analyses in the 
following chapters include examination of 11 minimum expected time 
served." This variable is utilized as an uncontaminated surro
gate foe sentence length--a version of sentence length not af
fected by post-court decision making about particular cases. 
Minimum expected time served reflects the length of incarceration 
which would be served on the court sentence given maximum good
time crediting allowable at the time of sentencing, ana, under 
the old code, given favorable action by the parole board. In 
other vords, minimum ex:pected time se·rved is the shortest actual 

(Rq) These ''post-court" decisions are complex and their investi
gation is beyond the scope of the present research. Por ex
ample, corrections officials also may grant "early release," 
such as II home release," or full or partial release for work. 
They also essentially controlled when an inmate's parole 
board hearing was scheduled at the Maine Correctional Center 
and their recommendation was clearly important in obtaining 
parole. Moreover, the criminal code reforms in 1976 in
creased the options available to corrections officials, in
cluding the option of petitioninq the sentencing ;udge for 
early release. To minimize these effects, actual time 
served is computed to "discharqe of sentence" rather than, 
for instance, home release. 

(qO) If one takes increased sentence certainty as one of the 
goals or. expectea outcomes of the £Q!!L!:!.1g~_tion_ of sentencing 
reforms and the abolition of parole, the situation becomes 
even more complex~ 
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incarceration which should result from a particular sentence. {91) 

Minimum expected time served is utilized in our analyses of 
changes in sentence length as a supplement to actual time served. 
It allows us to examine and analyze charges in post-court deci
sion-making, and changes in sentence certainty, in order to iso
late and assess changes in court decision-making aboQt sentence 
.length. 

Finally, it is difficult to isolate the courts, and indeed the 
impact of all the reforms in Maine! from the general social cli
mate in the United States throuqh the 1970 1 s. During this period 
there was a general national increase both in incarceration rates 
and in incarceration length~ It would be unreasonable to assume 
that sentencing in Maine was unaffected by this general social 
climate# particularly since much of the 1976 reform can be under
stood as at least reflective of many of these national concerns. 
It does, however, make it difficult to isolate the specific ef
fects of sentencina reform in Maine. 

In order to deal with this difficulty, the analyses in the 
following chapters heavily utilize trend, or time series, analy
sis. This type of analysis allows us to examine patterns of sen
tencing, both in terms of type and length, through the period of 
study, rather than simply examining aqgregates before and after 
reform. As a result, we are able to distinguish between trends 
which .2£~!!. the reform and chanqes which are !?,!:g£'i!!ii~!:.gg by the 
reforms .. {9 2) 

(91) Minimum expected time served is further discussed in Chapter 
Six where the relationship between minimum expected and ac
tual time served is examined. 

{92) In both. these cases a simple before-after design would show 
sig·nificant change--spuriously in the caseof a trend span
ning the reform. For an excellent discussion of the prob
lems of inference from before-after designs, see Donald 
Campbell and R.L. Ross, 1q68. "The Connecticut Speed Crack
down: Time series Data in Quasi-Experimental Analysis." 
Law and Society Review. 

Followinq Box and Jenkins (1976), Auto Regressive Inte
qrated Moving Average (ARIMA) time-series models have been 
developed in the recent past. Although the present research 
made limited use of ABIMI models for exploratory purposes, 
the data to be analyzed is not appropriate for a legitimate 
application of these models. McCleary and Hay suqqest a 
minimum of fifty time observations {1980, _!Qglied Time Se
£!.g~ 1ln2.:!.Y§i.2, p .. 20). Althouoh 30-day or 60-day time peri
ods could be utilized in the present research, thus creating 
a sufficient series, the volume of cases would be insuffi
cient to provide any confidence in the individual time-se-
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In addition to our use of trend analysis, the final chapter 
examines the relationship between sentencing trends in Maine and 
those in other jurisdictions during the same time period. This 
examination serves to further isolate ana highlight, as well as 
summarize, the effects of sentencing reform in Maine. 

OUTLINE OF THE ANALYSIS 

The first research question, concerning changes in type of sen
tence, is addressed in Chapter Four~ Th~ ~n~lyRiR firRt PY~minPR 
overall trends in type of sentences from 1q71 through 197q. 
Changes in charge patterns are then identified and trends in type 
of sentences are examined within relevant categories of offense 
and seriousness in order to isolate changes in judicial decisions 
from changes in pre-court processinq. 

Chapter Five examines chancres in lenath of incarceration. Us
ing actual time served, trends in overall incarceration length 
are examined, followed by an examination of these trends within 
relevant offense and seriousness categories. Tentative conclu
sions concerning changes in sentence· length are then tested 
throuqh an analysis of minimum expected time served. This analy
sis is extended throuqh a comparison of actual ana minimum ex
pected time served in a rudimentary examination of changes in 
certainty of sentence in Chapter Six. 

Chapter seven examines changes in the consistency and pcedict
ahility of sentencing decisions~ primarily within specific o~
fense cateqories. The basis of the type of sentence decision, 
befoc-e and after i:.-ef.orm, is identified usinq discrimina·te anal y
sis. Minimum expected time served is then employed in a regres
sion analysis of the hasis of the sentence length decision, be
fore and after reform. 

Combining the changes in tvpe of sentence and the changes in 
length of sentence, Chapter Eight brieflv addresses the conse
quences of these changes for correctional institutions in Maine. 
The two state correctional institutions in Maine are examined to 
assess the impact of sentencing refoi:.-m and changes in sentencing 
decisions on institutional load. 

The concluding chapter summarizes the findings and analysis 
and extends the analysis through examination of sentencing trends 
in other comnarable jurisdictions. 

ries observations. 
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Chapter IV 

CHANGES IN SENTENCE TYPE 

Tn aadition to abolishing parole and introaucina flat-time sen
tencing, the 1976 reform vas int~na~d to providi the trial court 
with more flexible sentencina options. While retainina the 
court's discretion to decide when incarceration is apnropriate, 
the reform increased the tvnas of sentences the courts can im
pose. The basic innovation· was to rationalize and expand the 
court'~ authority to impose split sentences~ This chapter exam
ines the imoact of the reform on the courtis choice of sentence 
types. Al~houah primarily concerne~ with analyzina chanaes in 
type of sentence, it also exaITTines how factors extraneous to the 
reform affPcted those aecisions. of particular concern is wheth
er any chanqes in charqinq patterns occurred and, if so, whether 
they are related to anv chanaes in type of sentence. 

Prior to the reform, the courts were ~uthorized to imoose one 
type of split sentence--"shock'' sentences. They were int~nded to 
provide offenders with a brief experience of imprisonment fol
lowed by community supervision. The 1976 reform expanded and ra
tionalized the court's authority -O impose such sentences and ex
tended the maximum allowable period of confinement. Under the 
nRw split sentence statutes, the court is authorized to impose a 
sentence of imprisonment, susoend up to the last two years of 
that sentence of imprisonment, and impose probation~ Thusy the 
new split sentence option authorized the court to provide proba
tionary supervision for any offender committed to an institution 
for a lengthy period of confinement, as well as impose "shock'' 
sentences of much shorter duration. Essentially, the reform cre
ated the potential for a functional equivalent for parole super
vision by introducinq a soecific court- controllea option. This 
option authorizes the court to determine whether offenders it im
prisons will experience community supervision upon release from a 
flat sentence of imprisonment. [91) 

{91) Pcovisions relating to the split sentence are contained in 
17-A M.R.S.A., section 1203. In 1979. section 1201-A, which 
authorized the court to suspend any portion of a sentence, 
was repealed. It was replaced by section 1201-B, which 
gceatly restricted the court's authority to use split sen-
tences. Under this section, split sentences can he used 
only for Class A and B crimes where the initial sentence of 
incarceration is 48 months or less. Ho~every the court is 
still authorized to impose split sentences when the period 
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Although this chapter addresses outcomes resultina from the 
sentencing reform in the choice of sentence types, it is crucial 
to u~derscore the fact that the 1q76 reform was preceded by the 
reorganization of the courts and introduction of a full-time dis
trict attorney svstem in 1975. Those changes may have affected 
the overall pattern of sentencing even if court decisionmaking 
did not chanae. They may have changed the types of charges and 
recommended sentences brought to the court. For example, if a 
hiqher proportion of "serious" cases are being processed, it 
might apoear that an outcome of the reform was an increase in the 
use of incarceration ?ven if sentencina decisions about similar 
cases had not chanqed. ~onsequently, an examination of chanqes 
in sentence tvpe must also examine and control f.or other ehauqes 
affectinq the orocessinq of offenders--in particular changes in 
the seriousness of charging patterns--to more adeguately deter
mine whether any changes that are found are an outcome of the re
for-m. 

In addition to the fact that specific changes nrecedinq the 
reform had the ootential to affect sentencing, there were also 
changes in public opinion about crime and ounishment. In part, 
those ch~nges are reflecten in th0. reform itself. Nevertheless, 
a qeneral increase in punitiveness reflectea in the increased use 
of incarceration might be con~used with specific outcomes of 
Maine's r~form. Thereforer our examination of changes in sen-
tence types will also examine, throuah the use of time-series 
analysis, the ~ossibility that any chanqes we find either oc
curr@d prior to the reform or span the reform. 

The analysis in this chanter begins with an examination of 
sentence type, and chancres in the type of sentence imposed bv the 
courts before and after the reform. These changes are then exam
ined as trends during the oeriod of study. Changes in the seri
ousness nf offense charqinq patterns are also examined~ The data 
used in the chanter are the total sample of 6r028 pre-reform 
sentencing decisions and 4,191 post-reform sentencing decisions 
in ~aine's Superior Courts~ 

of confinement is 120 days or less. 
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TYPE OF SENTENCE 

Following conviction, the court has a variety of sentencing op
tions available, ranging from incarceration to fines and victim 
restitution. The court can choose from these options or choose 
combinations of these options, such as p.cobation combined with 
victim restitution. Changes in four basie sentence types are ex-
amined: incarceration onlv, split sentences, probation, and 
"other" sentences including fines, victim restitution and uncon
ditional dischacae.{q4) 

Table 4.1 presents the overall distribution of type of sen.-
tence before an1 ~fter the 1q75 reform. Both before and after 
the reform, incarceration nnly is the sinqle most frequently cho-
s~n type of sentencA, followed hv ncobationarv sentences. In 
bnth tiwe periofls, split sentences are the least frequently im
nosAd option, althouah there is a strong increase in the us~ of 
split sentences followinq the reform. rnmbininq the incarcera
tion only an~ split sentenc8 categories, there has been a slight 
{4.q%) increase in the overall use of some form of incarceration, 
with the net result that over half of all offenders experience 
some form of incarcerAtion in the post-reform period. 

qowever, attributina even these slight changes to the 1976 re-
form may be misleading. Tahle 4. 1 presents a befoce-aftec com-
parison which masks anv changes spanning the reform or beginning 
prior to the reform. ~bus* it is crucial to further explicate 
the tynes of sentences imposed hy the courts by examininq them as 
trenas over the nine-year time frame of the stud~ As shown in 
Figure 4.1, the changes in sentence occurred E£!Q£ to the reform. 
This fiqnre is a time series renres~ntation of the distribution 
of type of sentence by year sentenced. Rach of the trend lines 
in Figu~e 4.1 reflects us~ of a particular sentence type as a 
proportion of all sentences. 

As shown in Figure 4. 1, the use of sentences of incarceration 
only heqan tn decline in 1Q75--before the refnrm--and the use of 
probation has slightly declined, at least since 1q11. The use of 
fines and ot~er sentences has decreased from a hiqh in 1971 but 
has remained ~airly constant since 1q74_ The most dramatic in
crease has been in the use of split sentences. This increase 
also beaan in 1975--prior to the reform-- although the increase 
has been reinforced and accelerated since 1976. 

(94) These four types can be considered ordered in terms of se
verity of sentence, with incarceration only being the most 
severe and "other" sentences beina the most lenient. Cases 
with combined types are included in the category of most 
severity such that probation combined with victim restitu
tion is shown as a probation sentence. 
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Distribution of Sentence Types~ Before and After Reform 

Sentence Tyne 

Incarceration only 

Spli t·-sentence 

Probatio.n 

Other (Fines, etc.) 

{Number of cases) 

B~fQ£~ 
16.7% 

10 .. 6 

31~ 6 

21. 1 

-----
100% 

(6 028) 

Af~g:i;: ~!rn.n.g:g 

34 .. 4% -2 .. 3% 

17. 8 +7. 2 

27.,, 7- -4,. 4 

20.6 - • 5 

----
1 ooor. 

( 4 39 ,) 

One of the most strikinq trends in Figure 4. 1 is the court's 
reliance on incarceration sentences. With the exception of 1971, 
sentence of incarceration are the court's most frequently chosen 
sentencing ootion. Although there is some decrease in the pro
portion of cases receivincr incarceration only sentences, this is 
more than offset by the stronq increase in the use of split se~
tences. Split sentences account for less than 10 percent of sen
tences until 1974, but by 1979 they account for over 20 percent. 
By 1979, split sentences were chosen more often than fines, etc.~ 
and some form of incarceration (incarceration only or soli t sen
tence) was chosen for a majority of offenders sentenced. (95) 

overall, this analysis suggests that changes in the court's 
choice of sentence type occurring during the perioa of study 
were not precipitatea by the 1976 sentencinq reform~ The changes 
occurred prior to the reform and continued after the reform was 
imolemented~ The 1976 reform clearly reinforced and facilitated 
the court's use of split sentences. However, even in this case, 

{95) Tn Figure 4.1, and in other time series presentations in 
this report, cases are categorized by the year sentenced, 
and, as a result, the total number of cases does not corre
spond to those presanted in Table 1, above. cases docketed 
in 1979 but sentence1 in 1980 are excluded from Figure 1. 
In afidition, some cases were docketed and processed under 
the pre-reform "old code" hut sentenced after the reform. 
These cases are shown in the appropriate year of sentencing. 
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50%• 

45%• 
I 

40%+ 
I 

35%• 
I 

30%• 
I 

25%+ 
I 

20%1-
1 

15%+ 
I 

10%+ 
I 

5%+ 
+ 

Year= 197 1 

%Inc= 33.4 
%Split= 7.2 
tProb= 36.5 

Cases= 668 

=In:arceration Jnly 
---- =Splits 
.... .. ... =Prol>atio'l 
- • - =Ot h er 

♦ ♦ ♦ ♦ 

1972 1973 197 t+ 1975 

37.3 37.f> 40.r 3b.2 
10.9 6.7 8.9 1).5 
31. 2 30.4 32.5 29 .6 

1026 925 lOO't 1321 

.. 

I, 

+ ♦ ♦ .. 
1976 1977 1978 1979 

36.2 36.5 35.7 30.7 
12.e 16.3 1a.1 21.1 
30.'?: 28.3 25.6 21.1 

1332 1224 1336 1216 

Figure 4.1: Distribution of s~ntance T._ypes by Year Sentenced 

the sentencing rcfor~ cl3arly 1ij not "cause" significant changes 
in the types of senten~es impo5ej. 
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SENTENCE SEVERITY!~~ OFFENSE SERIOUSNESS 

The sentencing reform took place in the context of other reforms 
which might be expected to have changed the seriousness of the 
offenses processed ana sentenced by the courts. A critical ques
tion is whether there was a change in the· type of sentence given 
by the courts for cases of comparable seriousness. 

A comparison of criminal charging patterns between the pre
and post-reform periods indicates a substantial increase in the 
proportion of more serious offense cases. Before the reform, 49 
percent of the convictions were for more serious Class A, B or c, 
or felony, offenses. Following the reform, 58 percent of offen
ses were felony offenses. Once again, however, as shown in Fig
ure 4.2, the increase in the proportion of more serious offense 
charging pre-dates 1976- {96) 

Figure 4.2 portrays the changing composition of court cases 
from 1q71 through 1979, showing the proportion of more serious, 
felony offense charges and the proportion of misdemeanor offense 
charges for each year. Prior to 1974. more misdemeanor cases 
were processed than felony cases. This trend was reversed in 
1974; by 1979 nearly 60 percent of all cases were felony charges~ 
Clearly, this overall increase in felony convictions is a long
term trend and !!.Q'.t. a result of the 1976 reform. (97) 

~iven the strong increase in the seriousness of offenses, it 
is somewhat surprising that the overall rate of incarceration has 
increased very little. One would expect that an increase in se
rious offenses might be accompanied by a proportionate increase 
in more severe sentences. ~s graphically portrayed in Figure 

(96) As discussed in Chapter Three, pee-reform cases were as
signed comparable seriousness classes. Since some pre-re
form cases (428) could not be assigned offense classes, they 
are deleted from the present analysis. Most of these cases 
(351) are possession of mariiuana cases and must be deleted 
since this offense was decriminalized and there is no compa
rable post-reform offense. Class A-C offenses roughly cor
respond to the more typical pre-reform designation of "felo
ny" offense. As discussed above, this more general usage of 
11 felony 11 for Class A-C and "misdemeanor" for Class D and E 
offenses will be used in the analysis. 

{97) In fact, the trena. even pre-dates the institution of full~ 
time prosecutors. In part, the increased seriousness of 
cases is apparently related to the changing structure of 
prosecution in the state ana, possibly, an increase in the 
incidence of serious criminal behavior. Regardless of whv 
these changes have taken place, the critical point is that 
the composition of cases sentenced by the courts signifi
cantly changed during the period of study. 
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Figure 4.2: Distribution of S~riou~ness of Offense By Year 
Sentenced 

this proportionate incrc~se has 1ot occurred. Although the pro
portion of offenders sentenced f~r more serious felony offenses 
has increased, the ~r~portion ~f offenders given incarceration 
sentences has renained fairly stable. 

In fact, th~re has ~een alm,st no :hange in the overall use of 
incarceration for felony cases. Figure 4•~ shows the distribu-
tion of se~tence types for fe101y cases through the period of 
study. The greatest change has been the increased use of split 
sentences. This increas~ be;a, in 1975, but the trend is clearly 
accelerated and reinforced by tn~ 1976 ref3rm. The use of proba
tion has remained fdirtv stable since 1972. The dotted line in 
Figure 4.4 shows th~ comlined use of incarceration only and split 
sentences--the overall, fairly :onsistent, use of some form of 
incarceration sentence. Thus,·although the 1976 reform seens to 
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have influenced a changa in sentence types from incarceration 
only to split sentence in:arc~rations, there has been no signi
ficant cha,ge in the overall usa of incarceration for felony of
fenders. 

For less serious~ misdeneanJr cases, there have been more dra-
matic changes, although tnase ch3nges i2an the reform. As shown 
in Figure 4.5, there has been a dr3m3ff~~increase in the use of 
"other" sentences--particularJy fines and victim restitutioa--and 
a marked decrease in the use of lrobation. During the same per
iod there was a steady decreasa in the use of some form of incar
ceration for misdemeanJr cases so that by 1979 less than one
third of these Qffenders ~ere in:ar c erated. Overallt it is el~~r 
that sentencing for 1iisdeneanJr offense cases has become less 
severe, but that this chan~e is ,ot related to the 1976 reform. 
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CONCLUSION 

The 1976 sentencing reform had little impact on the type of sen
tences or the severity of sentence types given to Qffenders in 
Maine.. For more serious felony offenders, split ~f,ir: tences in
creasingly replaced incarceration only sentences. Ho~ever, since 
incarceration only sentences before 1q76 were generally followed 
by parole supervision, it would be difficult to argue that post
reform split sentences {incarceration followed by orobationary 
supervision) are significantly less severe. 

In essence, the increased use of split sentences, accelerated 
and reinforced by the reform, represents the development of a 
structured, judicially imposed, functional equivalent to parole. 
The split sentence is a mechanism for iudqes to ensure that in
carceration is followed by supervision in the comrnunity--elimi
nating the parole decision but retaininq its supervisory struc
ture. This innovation can be termed "judicial parole." It 
differs from the former parole system in three basic ways: 
First, the judiciary rather th~n an executive agency controls the 
actual length of incarceration. That is, Maine's split sentence 
retains the concept of community supervision upon release, but no 
parole board exists to release offenders prior to the expiration 
of the court's sentence. Second, the judiciary rather than the 
parole board determines the conditions and length of the post-in
carceration period of community supervision. Finally, the judi
ciary has the revocation authority and thus determines whether 
the conditions of community super.vision have been violated, and, 
if vialatea. whether the offender is to b~ reincarcerated. 

The emergence of the split sentence as a functional equivalent 
to parole is underlined by the fact that split sentences have in
creasingly replaced sentences of incarceration only. The use of 
split sentences has primarily increased for felony offenders, but 
both the overall use of incarceration and the overall use of pro
bation have remained fairly constant. Thus, the increased us~ of 
split sentences does not represent increased severity for offend
ers who might previously have been placed on probation, but a 
different typ_g_ of incarceration for offenders who would otherwise 
have received flat sentences of incarceration only. 

Overall, the severity of the type of sentence imposed on of
fenders in Maine bas not increased. In fact, sentence severity 
has decreased for offend~rs convicted of misdemeanors. It has 
become increasingly less likely that misdemeanor offenders will 
recei·1re a sentence of incarceration or probation. However, these 
changes do not appear to be related to the 1976 reform. 

Quite apart from the reform, the lack of change in the overall 
severity of sentences may appear surprising. General perceptions 
of public attitudes and sentencing trends nationally suggest an 
increase in sentencing severity and, particularly, an increase in 
the use of incarceration. certainly Maine ~as not immune to 
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these pressures. Nonetheless, the findings in this chapter 
suggest that this public foment had little impact on sentencing 
in Maine, at least in terms of type of sentence. 

However, type of sentence is only one part of the sentencing 
aecision and one dimension of severity. It is extremely mislead
ing to look at the extent to which offenders are incarcerated 
without examininq the lenqth of their confinement. We now turn 
to that examination. 
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Chapter v 

CHANGES IN SENTENCE LENGTH 

Has the severity of incarceration sentences increased? our exam
ination in the previous chapter shows that the severity of sen
tence types has not aenerallv changed. For felony offenses, the 
incarceration rate has remained fairly stable, although an in
creasina proportion of incarceration sentences have bee~ split 
sentences. For misdemeanor offenses, the incarceration rate has 
steadily declin0a. 

This chapter focuses on the length of incarceration by examin
ing whether those oFfenders sentenced to incarceration are serv
inq more or less time in prison. Specifically, we will examine 
the impact of the 1q75 reform on time served in confinement. 

As noted in our earlier discussions of the reform, there is 
little reason to expect that the reform ii§!!f would change sen
tence lengths. The reform did not manda·te increases in incar
ceration, althouah it did increase the judiciary•s responsibility 
to establish sentence lengths= However, with the eritieisffi of 
the parole board which accompanied, if not stimulatea, the re
form, the judiciary were given a clear message: to bear the re
sponsibility for sentencing, and, implicitly, be accountable if 
sentences are too lenient. Thus, although not inherent in the 
reform~ it is likely that sentence length would be increased 
without any restrictions on the courts--prohibitions about ex
ceeding current correctional capacity or quidelines to restrict 
sentencinq severity. 

Prior to the reform, sentences to the state correctional fa
cilities were indeterminate. The legislature established statu
tory maximum sentence lengths for each offense. The court was 
authorized to impose both minimum aaa maximum terms of imprison
ment. The court's maximum sentence was not to exceed the penalty 
established by statute for the offense and the court's minimum 
was not to exceed half of its imposed maximum. Tn addition, the 
legislature authorized the court to sentence adult offenders un
der the age of 27 to th~ state's medium security facility for 
wholly indeterminate sentences of one day to thirty-six months. 
Thus, the sentencing judqe decided where offenders would be in
carcerated and decided minimum and maximum sentence lengths. 

~~he basic qoal of the drafters of Maine's sentencing reform 
was to change the locus of decisionmaking concerning the amount 
of time offenders were to be incarcerated. The reform did not 
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address, nor did it have a significant direct impact upon, 
decisionmaking about who would be incarcerated and who would re
main in the community... Rather, the objective was to increase the 
visibility and accountability of decisionmaking about the time 
offenders would be confined. To achieve this end, the three
tiered indeterminate sentencing structure was abolished and re
placed with a flat-time sentencing structure which clearly locat-
ed responsiblitv in the courts. ~he question is whether this 
chanqe from an indeterminate sentencing system to a flat sentenc
ing system chancred the length of offender's sentences .. 

Methodologically, this chanqe in the form of inca~ceration 
sentences from minimum-maximum to flat-time creates a serious 
problem for analysis. As discussed in Chapter Three, it is dif
ficult to comparP sentence length before and after the reform .. 
Comparing the post-reform flat-sentences to either the pre-reform 
minimum or maximum sentences would introduce a systematic bias. 
As a result, the measure of sentence length used in this analysis 
is the actual time served in confinement by offenders. This 
measure allows direct comparison ana focuses the analysis on the 
impact or effect of reform--the policy issue of most concern to 
national audiencesw 

The analysis utilizes data on 2,507 state incarceration sen
tences--1,534 before the reform and 971 after the reform. These 
data include all cases receiving incarceration sentences to state 
facilities for whom corrections information was obtained and 
linked, as discussed in Chapter Three. Time served is calculated 
hj ~hen the offender was first paroled or released from the sen= 
tence. It includes ore-conviction county jail time credited to 
the sentence and excludes any time served by the offender for 
other charaes arisina from different sentencina decisions or from 
reincarcerations for-parole violations. (9A) ~ 

Drawing on these data, we first turn to an overall analysis of 
changes in sentence lenqth during the period of study .. Following 
our previous discussion of changes in offense seriousness, ve 
then turn to an examination of sentence length for felony and 
misdemeanor offenses. Expanding this discussion, we examine the 
changing patterns of sentence length for split sentences, and 

(98) Sentences to county jails are excluded because of the in
ability to obtain time served information for such sentenc
es. For 147 inmates ~ho had not completed their sentences, 
release dates were oroiected using the Department of Correc-
tion's minimum release eligibility date. This date is the 
court's sRntence less all possible good-time crediting •• pp A 
total of 301 cases were eliminated from the analysis for a 
variety of reasons: 22 died prior to release, 51 were 
transferred out of state, 9 received life sentences under 
the new cone, 110 had i·ncomplete file information, and 119 
had internally inconsistent file informat~on 
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their impact on overall sentence lenath. Finally, we examine 
sentence length for a variety of sp~cific offense types and for 
offenders with similar criminal records. 

SENTENCE LENGTH 

The research question is to assess whether the chanqe from an 
indeterminate sentencina system with parole release to a flat 
senteneinq system with no parole release has resulted in differ
ent outcomes--changes in the actual ~mount of time served by of
fenders. 

The overall findinq is that a maior outcome of the 1976 sen
tencinq reform is a substantial increase in the amount of time 
serv~a hv oFfenaers and, hence, sentence length. 

TABLE 5 .. 1 

Time Served, Before and After Reform 

Sentence Type !:_gf~Efr Aftf r;: ~h!!ngg 
Tncarceration Only 

Mean 1 q ~ 9 ?2,, 4 t7,,, lj IDnnths 
standard 
Deviation 13 .. 0 :n.o 

Median ci.o 16. 0 +7 months 

Split sentences 
Mean 1.5 6 .. 2 +4.7 months 
Standard 
Deviation • R 5 .. 1 

Median 1 .. 0 4.0 +1 months 

Overall 
Mean 11 .. 9 19.6 +5 .. 8 months 
Standard 

Deviation 11 .. 0 21 ... <.) 

Median q.o 13.0 +4 months 

{Number of Cases) (15~4} (97 ~) 

--------
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ls shown in Table 5.1, the overall mean time served has in
creased hy almost 6 months and the median time served has in-
creased by 4 months. In other words, before the reform 50 per-
cent of the offenders served sentences of nine months [the 
median) or less. After the reform, half of the offenders served 
13 months or more--a cost-reform increase of four months. Put 
another way, a comoaiison of median time served shows that one
half of the cost reform offenders are servinq at least forty-four 
percent {44%) more time in state correctional facilities than of
fenders processed under the nrevious indeterminate sentencing 
syst~m with parole release. 

rn addition, there has been an increase in the proportion of 
offenders servin9 lengthier sentences. Prior to the reform, only 
twelve percent (12%) of offender-s served twenty-four months or 
more in confinement. After the reform, this propoction nearlv 
doubled, with twenty-three percent (231) of the offenders serving 
24 months or more. {9q) 

Hnwever, attributinq these chanqes to the 1976 reforms may be 
misleading. 0ur analysis in Chapter Four shows the difficulties 
of before-after comparison. Re found that changes in type of 
sentAnce preceded and spanned the reform. Moreover, we found 
that t~ere has been a significant change in the seriousness of 
offenses, also spanning the reform, which could be expected to 
have an impact on sentence lenqth. 

Offense Seriousness 

To examine the possihilities that the changes spanned the reform 
or that the chanqes rAflect the higher proportion of felony of
fenders, Fiaure 5.1 presents the averaae incarceration for each 
of the years studied for felony and misdemeanor offense deci
sions. ~s shown, the 1976 reform had a substantial impact on in
carceration lenqth, particularly for felony offenses. Moreover, 
i~ is clear that the increased incarceration length is not a re
sult of the increased proportion of serious offenders. ( 100) 

{99) 

( 100) 

The finding of an overalL-post 
tion length is based upon all 
state correctional facilities, 
murder and homieide. 

reform increase in incarcera
sentences of imprisonment to 
exclusive of convictions for 

As discussed in Chapter Four, cases in time series presen
tations are categorized by the year sentenced, and as a re
sult, the total number of cases does not correspond to 
those presented in Table 5.1 above. 
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Figure 5.1: Hean Time Served by Offense Seriousness and Ye3r 
Sentenced 

As might be expected, thera is d direct p:>sitive relati:>nship 
between offense seriousness and sentencing severity. Time served 
for felony offenses is greater than time served for misdemeanor 
offenses. However, najor change; have occurred in that r e lation
ship. The amount of time s erv~d has increased for felony offens
es and decreased for misdenean,r offenses. In other words, fol
lowing the reform, offenders con,icted :>f more serious crimes are 
serving si~nificantly m:>re tine than their pre-reform counter
parts, a nd offenders con~i~ted of less seri ous of fenses are serv
ing less time than their ?re-ref>rm counterparts. 

The overdll increase in in::arceration l e ngth is primarily a 
consequence of subst~ntial increases in time served for felonies. 
This increase is cle3rly precipitatad by the reform. A~ ex~mina
tion of the ~edian namber af ~o,th~ incarcerated for each year, 
shown at the bottom of FigJre 5.1, reinforces this finding. Alt
hough a more conservative ~easJr~, tha ~edian number of months 
served for a felony conviction is larger for each year since 1q16 
th~n it is for any pre-reform ye~r. 
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The findings in Figure 5.1 further support the previous find
inas that incarceration length has changed as a consequence of 
the sentencing reform. For the more serious offenses, there was 
a decrease in time served in 1972, followed by a period of rela
tive stability~ This trend was sharply I!!g£§i~ with the reform 
in 1976. For less serious offenses, the trend in time served has 
decreasea over the nine-vear time frame. However, this trend was 
significantly affected by the reform. Mean time served each year 
since the refotm for misdemeanor offenses is less than any pre
refo·rm yea·r. 

The basic findings revealed by our analvsis in Figure 5.1 are: 
First, the post-reform increase in time served is specified by 
the felony/misdemeanor distinction such that time served in
creased for felony convictions but decreased for misdemeanor con
victions. Secondr these chanqes in sentencing sevecity are not 
short-term effects of implementation, because each year since the 
reform time served is qreater for felony offenses than any pre
reform vear and less for misflemeanor offenses than anv preceding 
year. These changes appear to be lasting effects of the refocm. 
Thira, historical factors unrelated to the reform do not appear 
to explain these changes in time served~ Thus, the time series 
analvsis confirms that the substantial increase in sentence 
length for serious offenses and somewhat slighter decrease in 
sentence lenath for less serious offenses is a direct result of 
the change trom an indeterminate system with parole release to a 
flat sentencing system without parole release. (101) 

{101) rt should also be noted that the number of offenders incar
cerated has increased. The number of persons confined is 
shown at the bottom of Figure 5.1 These indicate that the 
number confined for more serious offenses increased, and 
the number confined for less serious offenses decreased 
over the time frame Of the study. Those changes are not 
related to the reform. They began in 1973, but with the 
implementation of the reform in 1976, the overall effect 
was that more time is being served in confinement by more 
offenders. The impact of this change is further examined 
in Chapter Eiqht~ 



SPLIT SENTENCES 

The substantial increase in incarceration len0th for serious of
fenders is somewhat surprising, given that an increasinq prooor
tion of serious offenders received split sentences, rather than 
incarceration-only sentences, following the reform. The analysis 
in Chapter Four. indicates that split sentences became increas
ingly popular amonq the iudiciary from 1q7s and steadily in
creased as a sentencing option after the reform, particularly for 
felonies. Ry 1q7q, nearly half of all incarceration sentences 
for felony offenders were solit sentences. 

Since split sentences qenerally call for a shorter period of 
incarceration, thRir increase1 use miaht he expected to substan
tially decrease the overall time served by offenders. As we have 
seen, this is not the case. Nonetheless, split sentences may 
h?.Ve mitiqate~ the overall effects of the increase in sentencinq 
severity for a substantial nroportion of offenders. In this 
case, we miqht find an essentially bimodal distribution of sen
tencing lengths aftPr the reform. 

Certainly, variation in incarceration lenqth has substantially 
increased. Referrina to TaPle 5.1, we see that variation in time 
served, as indicated by the standard deviations, is much greater 
after the reform. Tn part, this mav be due to the increasina 
pr-oportion of split sentences. {102) 

Figure 5.2 presents averaae incarceration length for incarcer
ation-only and snlit sentences throuqh the oeriod of study for 
fAlony offenses. (103) As shown, incarceration length has substan
tially increased for hQi~ incarceration-only sentences and split 
sentences. For each of these sRntence types, incarceration 
length has increased since the 1q75 reform. 

Split sentences b_g_~ mitiqaten. t.he effects of the overall in
crease in sentencino severitv~ Time served for split sentences 
is substantially shorter than for incarceration-~nly sentences. 
The increasing proportion of offenders qiven this shorter type of 
sentence, followed by community supervision, suggests the emer
gence of a bifurcated sentencing policy in Maine wherein some 

(102) This increase in variation is particularly striking since 
the use of split sentences had substantially increased be
fQ£g the .reform. Thus, the summary fignr,es in Table s:-1 
may actually underestimate variations~ 

(103) Recall that an increasing proportion of cases are for felo
ny offenses, and that an increasing proportion of sentences 
for these offenses are split sentences. ie have already 
found that the substantial increase in incarceration length 
is primarily due to increases in time served for felony of
fenders. 
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sentence and Ye~, s~ntanced 

offenders co1victed of serious >ffenses serve s hort periQdS of 
confinement, while othe rs serve nuch lengthier sentences. 

However, this findi1g specifi?s, rather than changes, our ba
sic finding that there has oeen a su~stantial increase in incar
ceration Jength for ~ost felony >ffenders. ~nd that this incr~~, e 
occurred concomitantly with the 1976 refor~. Since these basic 
changes o~curred at the tine of the r e form, rather than sp3nning 
the reform, a basic before-aftar comparison, as shown in Table 
5.2, is appropriate to summariza th~ increases in incarceration 
length. 

Overall. the data su~mlrized in Table s.z indicate that the 
i nc re as e in i n car c e f':l t i o, 1 en 9 t, i s pr i mar i 1 y due to i n c re as ed 
length for felony offenders an1 that9 for these offenders. there 
h~s been substantial i~crease in time served for both i~carcera
tion-only sentences and split se,te~cas. Overall, it 3~paars 
that felony ~ffe,der s ser~ad l ess ti~e ~hen tne patole ooard ~ade 
release decisions than w,e, se1t t nces were controlled by the ju~ 



TABLE 5.2 

Mean Time Served by Offense Seriousness and Sentence Type, Before 
and Af,ter Reform 

TARLE 5 .. 2 

Mean Time Served by Offense Seriousness and Sentence Type, Before 
and After Reform 

Mean and {Standard Deviation) 

lign..tgn£g_ !I.Eg Ji_gforg !.ft.ft£ ~h~ngg 

Incarceration Only 
Felonies 16. 1 {14.1} 23.9 (23 .. 7) +7.8 

Misdeiaean ors 1 o .. 8 t6- 8) 7 .. 0 (?. - 3) -3. 8 

Snlit Sentences 
Felonies 1. 6 {- 9) 6- 5 (5. 4) +4. 9 

Misdemeanors 1 .. l ( .. 5) 2. , {. 8) +O .. 8 

diciary. The reverse is true for less serious, misdemeanor 
offenders .. 

At the same time, however,. there was less variation in incar
ceration length under the natole board. In almost every category 
of Table 5.2, the standard deviations are greater after the 1976 
reform. This would appear to be a consequence of abolisbinq pa
role and the absence of policies to ensure consistency in deci
sions among a diverse judiciary. That is, the broader post-re
form variations in incarceration lenqth indicate Maine's former 
parole board's decisionmaking practices were more consistent than 
currently exists among Maine's iudiciary. This is to be expect
ed. Inherent in any centralized decisionmaking body is the po
tential to ensure a reasonable degree of consistency in deci
sions.. This potential does not currently exist for Maine1 s 
fourteen superior court iustices because no explicit policies ex
ist to ensure that their decisions result in consistent outcomes. 

of course, the categories in Table 5.2 are rather broad. The 
felony classification incorporates heterogeneous offense types. 
For example, a felony conviction could result from a charqe under 
theft, rape, or robbery. The analysis presented thus far masks 
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any changes occurring in the prosecution of different, but 
nonetheless serious, crimes. That is, we do not know whether in
carceration lenath has consistently increased for particular of
fense types. 

During the period of study, there was a significant change in the 
composition and seriousness of superior court cases. There were 
also significant national and local concerns about particular 
types of offenses and offenders. In this context, it is possible 
that the overall increase in incarceration length for felony of
fenses does not reflect consistent increases in sentencing sever
i tv for all felony ;..ffensE>s. In other words, i·t is plausible 
that incarceration length bas substantially increased for some 
specific offense types and remained constant, or even declined, 
·for others. 

Addressing this possibility requires before-after comparisons 
of incarceration length for different crimes, as shown in Table 
5.3 Table 5.1 shows incarceration length, before and after re
form for seven basic statutory offense catagories which reflect 
the felony offense types most frequently prosecuted in the su
perior Courts. These categories allow us to examine basic changes 
in sentencing within the broader felony classification. For each 
offense type the mean and median time served, before and after 
reform, is shown. In addition, the change in mean and median 
months served (when significant} is shown for each category. 

The summary eompacisons shown in GGlumn three indicate signif
icant changes occurring in time served for four oE the seven com
parisons. - Time served has significantly increased for robbery, 
burglary, theft and murder. There have been minor changes in av
erage time served for trafficking or furnishing drugs, rape con
victions and aqgravated assault~ With the exception of rape, the 
direc~ion of each change is an increase in time served post-re
form. 

A difference of means test (t-test) computed on each of the 
seven offense categories indicates statistically significant dif
ferences in time served {p < .O~) for robbery, burglary, theft 
and murder. There was no statistically significant difference in 
means for rape, trafficking or aggravated assault. 

There are substantial differences among the seven offense cat
egories in terms of the magnitude of the post-reform increase in 
time served. The post-reform change for murder and homicide rep
resents a maier substantive change in the law, as well as a tre
mendous increase in time served. Caution must be exercised when 
interpreting these data because of the small numbers. Hovever, 
the increases are so substantial as to reptesent a major impact 
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TABLE 5.3 

Tile Served for Felony offenses by Offense Category, Before and 
After Ref orrn 

Offens~ Tyne Itg~~,£g !.ftg£ Qh.9.!l[g 

Robbery 
Mean 21. 5 ?.8. 6 +7.1 months 
Stnd .. Deviation 1:6.3 ;n.s 
Median 16 21. 5 ~7.5 months 

Rape 
Mean ?. 8 .. 7 26,.. 6 (n. s) 
Stnd. Deviation 24.1 20 .. 0 
Median 22 22 .. 5 

Burglary 
Mean 11 .. 8 17 .. 6 +5. 8 moo.ths 
Stnd. Deviation 8. ~ 16. 8 
Median 9 13 +4 months 

l~ggra va t~~d l\ssarnlt 
Mean 14 .. 1 17.3 (n .. s .. ) 
Stnd. Deviation 9. 5 14 .. 7 
Median 10 1 IJ, 

Theft 
Mean 8 ... 9 15.5 +1.6 mo:n ths 
stna.,. Deviation s .. 7 1 I .. 0 
Median 8 .. 5 15 +6 .. 5 months 

Trafficking 
Mean 1 o .. 5 10~7 (n=- s .. ) 
Stnd~ Deviation 7.9 8 .. 0 
Median '9 8 

Murder and Homicide 
(Life Sentences) 
Mean 135.0 Life 
Stnd. Deviation 70. 7 
Median 121 Life 

Murder and Homicide 
(Other Sentences} 
Mean 20. 5 156 + 135 .. 5 months 
Stnd .. Deviation 5 .. 0 <}2. 8 
Median 20. 5 142 +121... 5 months 

Note: Changes are shown when t-test for difference 
of means is significant. at the • 05 level. 
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on the correctional system if they are to continue over time. 
The first entrv for murder and homicide shows time servea for 
life sentences. The second entry shows time served for court im
posed non-life sentences for murder convictions, 

Pre-reform life sentences served an average of eleven years 
and two months before parole (seven cases). Post-reform, the 
life sentence means life -- unless the Governor commutes the sen
tence or pacdons the offender, or the sentence is reduced by the 
Apoellate court. This represents a considerable chanqe. It is 
difficult to discern what the time served will actually be, but 
states which require a pardon or commutation {such as Pennsylva
nia) have a much longer time served than Maine• 1 .. pre-reform 
length for life sentence~. In addition, life sentences only re
ducible by commutation are highly susceptible to variation, de
pending on the political context of the Governor's decisions. 

~urder and homicide non-life sentences, although few in num
ber, repr.esent a tn~mendous chanqe in time (104) se.rved. It is 
clear that sentences for murder and homicide are considerably 
longer post-reform. If this continues over a long peri-
od,sentences for homicide and murder vill come to represent a 
larger and larqer proportion of the inmate population. The net 
result of these very long sentences may seem minimal because af 
the small number of cases, however, because of of the very long 
time served, they become very significant to the correctional 
system. 

Time se.~ven for offensos other than homicide and murder also 
increased post-reform. Of particular importance are changes in 
incarceration length for burglary and theft, the offense catago
ries most frequently encountered by the courts in Maine. These 
property offenses account for forty pP.rcent (40%) of all sentenc
inq decisions studied. With the court's choice of incarceration 
for approximately sixty percent {60~) of all burglary convictions 
and approximately forty percent (401} of all theft convictions, 
an increase in incarceration length of the magnitude shown in Ta
ble 5.3 clearly demonstrates the impact of inareasing sentence 
lengthen the correctional system. 

The mean amount of time served for post-.reform burglary con
victions increased by 5.8 months. The median amount of time 
served has increased by 4 months, or an increase of 44 percent. 
In addition, the proportion of burglars servincr ·lengthier 

(104) Note that these cases are not included in the overall anal
yses above. Thusr our analysis actually understates the 
effective increases in time servea. 
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sentences has increased. Prior to the reform six oercent of the 
offenders convicted of burglary served 24 or more months in con
finement.. Post-reform this percentaqe tripled, with twenty per
cent servina 24 months or more in confinement. The post-reform 
increase in time servea for the cluster of crimes prosecuted un
der the theft statutes is of the same magnitude. The mean amount 
of time served for post-reform felony theft convictions is 16.5 
months, or a 7.6 month increase. The median amount of time 
served for theft has increased by 6.5 months, or a 77 percent in
crease. (10 5) 

Convictions for robbery are less frequent than burglary or 
theft. Since over ninety percent (90%) of all robbery convic
tions result in incarceration, any changes in incarceration 
length that do occur bear close scrutiny. ~s shown in Table 5.3, 
time served for robbery substantially increased. There is a 
post-reform mean increase of 7. 1 months, and the median has in
creased by 7.5 months. Over 20% of these post-reform offenders 
are confined for 3q months or more. This reoresents a substan
tial increase in the percentage servina lengthy sentences. Onlv 
three percent (1%) of the pre-reform sample served sentences of 
39 months or more for robbery. 

Table 5.1 also compares time served for convictions of rape, 
trafficking and/or fu~nishin? scheduled drugs, and aggravated as
sault. There &re no statistically significant differences in 
mean time served. However, with the exception of raoe, the di
rection of tbe changes is an increase in time served. The percent 
serving lenathier sentences has also increased. Whereas twenty 
percent (20~ of post-reform offenders are serving 16 montbs or 
more in confinemeni foe aagravatea assault or trafficking, only 
twelve percent {12~ of their pee-reform counterparts served such 
lengthy sentences. 

This analysis indicates two basic chanqes in dacisionmakinq 
practices when the authorltv to decide the amount of time offend
ers serve in confinement shifted from the Parole Board to Maine's 
fourteen Superior Court Justices. The first change has been 
thoroughly discussed: an overall increase in sentencing severity 
for most offenders convicted of serious offenses. The increased 
mean and med ia11 time served is not, a resu 1 t of qi ving a few of
f end~rs lengthier sentences, because the proportion serving much 

(105) The relatively small number of theft cases shown in Table 
5.) merely reflects the fact that most theft convictions 
are foe class D and E offenses.. 'i'he mean time served for 
all theft confinements afte~ the reform is 13.5 months. 
This represents an increase of 4.3 months over the pre-re
form mea.n. The proportion servina lengthier sentences also 
increased from 2% serving 22 months to 20% of the post-re
form offenders convicted of theft serving 22 or more months 
in confinement. 
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lengthier sentences has also substantially increased. 

PRIOR RECORD OF OFFENDERS 

So far, we have seen that. increases in sentence length are fairly 
consistent~ sentence lengths have increased for felony offenses 
and have increased for most specific offense types. This sug
gests that the increases should be directly attributed to the re
form, ana not to changes in the seriousness or ty~e of offense 
sentenced. Also these changes in the seriousness and type of of
fense sentenced do not appear to account for the increased varia
tion in sentence length after the reform. 

TABLE 5.4 

£ime Served for Felony Offenders Hith No Prior Record, Before and 
After Reform 

Before ,Afj;;j~£ £h9'.!19:~ 

Mean 13.1 20.<3 +7.8 months 
Standard 

Deviation 16 .. 8 29 .. 8 

Number of cases 355 188 

The issues of variation in sentence type and length, particu
larly as related to offender characteristics, will be more sys
tematically ex?lored in Chapter Eight. However. Table 5.4 clear
ly implies that neither the increases in sentence length nor ·the 
variations in sentence lenqth can be readily explained by changes 
in the offenders sentenced. 

As shown in Table 5.4. both time served and variations in tiroe 
served have substantially increased, even for those offenders 
with no prior record. Once again, this suggests that the in
creased length and increased variations in length shoulii be di
rectly attributed to the refocm. 
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A maior obiective of the reform was to reduce the diffusion of 
sentencing power by concentrating responsibility and authority 
for sentencina decisions in the judiciary. Theoretically, the 
abolition of parole release resolved the conflict of function ana 
authority between the executive and 1udicial branches of govern
ment. As Zalman(106) points out, when such conflicts surface, 
they pose a ttlogically intolerable situation" requiring a ration
alization of the sentencing system. 

The prece1ing analysis clearly indicates that ~aine's reform 
has resulted in a substantial increase in sentencing sevecity foe 
an increasingly laraer p·roportion of offenders. This change was 
an unintended consequence of the reform. Is an increase in in
carceration lenath a necessary consequence of the abolition of 
parole release?· Do sentencinq systems require some mechanism 
that diffuses sentencing oower to stabilize the severity of pun
ishments? We think not. 

The actual indrease in sentencina severity that occurred must 
be assessed in terms of whether th; reform introduced any poli
cies to stabilize the level of severity. The aiffusion of sen
tencing power does not inherently stabilize the amount of punish
ment in the system. Other characteristics of Maine•s sentencing 
structure provide more relevant explana·tio·ns. He previously not
ed that the system lacks a coherent objective or philosophy of 
punishment,. The absence of explicit rules or standards to con
fine and regulate judicial sentencing power means that the over
all severity of the system partially depends on the unarticttlated 
philosophy of the sentencing juage. 

The reform did introduce five offense rankings. They were in
tenaea to allow the court to address the issue of offense seri
ousness, but the offense types -within each class proved to he too 
heterogeneoasf and the maximum allowable ~ncarceration lengths 
have proved to be too broad. In addition, no explicit policies 
exist that allow the court to systematically address characteris
tics of the offense and offender to be employed in making sen
tencing aecisions. With no internal mechanisms to protect the 
court, both ptosecutors and judges become particularly suscepti
ble to public demands for harsher penalties.. An increas~ in sen
tencing severity is a likely outcome of such an open system. 

{106) zalman, 1980, p. 82. 
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Chapter VI 

CHANGES IN THE CERTAINTY OF INCARCERATION LRffGTH 

An essential characteristic of indeterminate sentencina systems 
is that actual release decisions are made after the i~mate has 
been confined. This system providing ilg j~fg authority to execu
tive agencies --parole boards and prison authorities--to make 
"real" sentencing decisions has been criticized as unfair. A ma
jor criticism is that indeterminacy is unfair because it leaves 
the inmate in suspense and uncertain about the length of confine
ment. 

A number of penologists have advocated an early decision on 
the duration of confinement so that those who are punished know 
the exact nature of their sentence and its duration. Maine was 
th~~ first~ iurisdiction to adopt a1n early ti.rue-fix by abolishing 
parole rolease. A maior policy goal espoused by drafters of the 
reform was to increase the certainty of incarceration length to 
create this early time-fix on the duration of confinement. 

This chapter assesses the extent to which the certainty of 
sentence lenqth changed as a result of the reform. Certainty 
means that the offender and the public have sufficient knowledge, 
at the time of sentencing, to determine when the offender will be 
released--the "real" length of confinement. 

BACKGROUUD 

In Chapter One, we discussed Andrew von Hirsch and Kate Hanra
han's definition of a determinate sentencing system. They sug
gest that decision-making in processing offenders be based on 
standards or guidelines that check disGretion, and that those de
cisions be made early so that those vho are punished know the ex
act nature of their sentence. The goal is to narrow the discre
tion of decision makers by adopting explicit policies to ensure 
that the processing of offenders occurs within a structure of 
fairness and certainty. 

Maine's reform addressed only one of these col,llponents--th.e 
early decision about incarceration lenqth.. As vo.ni• Hirsch and 
Hanrahan point out in criticism of the early .time-fix incorporat
ed into Maine's reform: 
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••• early time-fix is a useful reform QBlY when dura
tional standards are also adopted. To accelerate the 
time-fix without limiting the time fixer's discretion 
will perpetuate the disparities and confusion that 
characterize so much of today's parole release deci
sion-makinq. The rec~nt Maine statute is a case in 
Point. By law that took effect. in 1976 ~aine moved to 
an early fix by eliminating the parole board and re
quiring iudges to speclfy the duration of confinement. 
Yet the statutes set virtually no standards to guide 
judoes• a.ecisions .. {107) 

It may thus seem paradoxical to examine whether the certainty 
of sentence length changed in Maine. The drafters of the reform 
did RQi seek to limit the discretion of 1udges that von Hirsch 
and. Hanrahan argue pernetua te disoarities. {108) On a theoretical 
plane, disparity ana certainty are separate issues. Increased 
certainty for a particular offender is llQt logically related to 
an overall reduction in disparity. 

It is possible that Maine's reform successfully increased the 
certainty of sentences through an early time-fix despite the fact 
that existina 1isparities in those sentence lengths remained un
chanqed. The abolition of discretionnry parole release and the 
introduction of flat-sentencing have the potential to increase 
certainty. A major policy question centers on the extent to 
which this goal has been achieved. 

RESEARCH ISSUES AND METHODOLO~! 

Increased certainty in Maine occurs insofar as the offender ana 
the public have better knowledqe at the time of sentencing as to 
when the offender will be released~ Th8 basic research issue is 
to assess what £h~!!9:~ occurred in the relai:ionship between the 
court's sentence and actual time served. This requires a compar
ison of the release outcomes of the parole board and release out
comes of flat sentences not subject to parole release~ THe as
sessment of whether the certainty of Maine's sentencing system 
changed necessitates pee- and post-reform comparisons of the ac
tual amount of time served and the minimal amount of time neces
sarily served to be eligible for release. 

A person is defined as eligible for release upon serving the 
court's sentenc~ less all possible good-time credits earned and 
unearned. This period of time is a theoretical minimum-- n~! a 

{107) Andrew von Hirsch and K-l t.hleen Hanrahan, 1979, QE• £i:!:.-

{108) The issue of disparity, or variation in sentencing, is dis
cussed in Chapter seven. 
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leqal one. ~any offenders are released at the expiration of this 
theoretical minimum. Others have their stay extended. Some of
fenders are releasea in less time than their theoretical minimum. 
Such offenders are !lQ..i illegally releaser!; .rather, decision-mak
ing practices by the parole board and/or corrections officials or 
others result in an earlier th~n expected release. This can oc
cur under both the indeterminate system, when decisions of the 
parole board and corrections officials result in paroling the in
dividual earlier than expected, and under the new flat-time sys
tem, when corrections officials use their transfer authority to 
place offenders in the community earlier than expected, through 
such mechanisms as home-work release or home-study release. 

The amount of certainty in a sentencing system is, of course, 
related to statutory laws and policies, but cannot be wholly as
sessefl or evaluated by them. What is decisive is how those poli
cies and laws are artic~lated into concrete decision-making prac
tices. This analytic concern requires separating the effects of 
the court's decision as to sentence lenqth from release deci
sions. The certainty issue requires seoaratinq court decision
rnakinq from other post-conviction decision making practices .. 

To assess how much certaintv exists in a sentencing system re
quires the comparison of two entities that can be or ace known to 
the offender: the necessary minimum amount of time to be served 
before eliqible for release, and the actual amount' of time served 
in imprisonment. The relationship between the two is defined as 
the extent of certainty for this offender--that which s/he could 
ideally expect to serve versus vhat s/he actually served. How 
much certainty exists in any one system is, then, the aggregate 
of what can be expecteil and is served by offenders.. Changes oc
curring in the relationship between the theoretical minimum 
lenath of confinement an,i the actual time served for all offend
ers indicates that the certainty of the system has changed. 
There can he channes in certainty without changes in sentence 
length and vice versa~ rertainty can only change when actual 
time served changes in relation to the minimum possible lenath of 
incarceration. 

To measure these two variables requires data on actual time 
served, the court's decision as to sentence length, and the qood
time creditina system{sJ. The minimum length of incarceration is 
computed by subtracting all qood-time credits a!ail~~!~ to an in
mate during imprisonment from the court's decision as to sentence 
length. Under Maine•s new flat-sentencing system, this minimum 
is obtained by deductinq all possible good-time credits allowable 
by statute from the court's selection of a flat-sentence. As 
previously discussed, the good-time crediting syst~~ changed in 
1978, and gooa-time crediting for offenders ~ith fiat-sentences 
of six months or less is different. {109) 

(109) From May 1. 1976, to December 31, 1977, flat sentences in 
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Th~se changes are incocporatea into the measure of minimum 
incarceration lengths for flat-sentences. 

A different comnutation of minimum incarceration lenath is re
quired for indeterminate sentences imposed in the pr~-reform 
period~ {110) Essentially, the minimum incarceration lenath was 
the time until the offender was first eliqible for parole re
lease... The qoorl-time credi ti.ng system was different, and differ
ences existed between the two correctional facilities in estab
lishinq a minimum release date. Offenders confinea at the state 
Prison were eliqihle for parole release at the expiration of 
their minimum sentence, less good-time. The parole board was re
quired by statute to rPview the offender's case prior to that 
date-

ffowever, this was n,ot the oolicy or nractice at the Correc
tional Center for of fenders serving wholly j ndeterminat e sent enc
es of one day to thirty-six months. The parole board was only 
authorized to review a case upon the request of the warden. The 
warden was authorized to request the parole board to review any 
case at any time prior to the expiration of the inmate's maximum 
thirty-six-month sentence less good-time. The institution's 
stated policy was to request parole review for offenders convict
ed of a felony upon expiration of twelve months of sentence, less 
good-time, and for offenders convicted of a misdemeanor upon ex
piration of six mo nt bs of the sentenci?., less good-time .. (111) Ac
cordina to this policy, felons could he eliqible for parole .re
lease in nine months and misdemeanants in four and a half months. 

( 110) 

excess of six months vere credited with 10 days good-time 
and 2 davs aain time. This fiaure was computed at the be-
ginning of the sentence. Beqinning in January 1978~ this 
system chanqed~ ~ood-time credits are computed at the en1 
of each month. Flat sentences of six months or less re
ceive 1 davs aood-time for each month served. These dif
ferences aie incorporated into the oost-reform computations 
of minimum sentence lenqth for flat sentences. (Source: 
Interviews and discussions with corrections officials.) 

~rior to May 1, 1976r aood-time was earned at the rate of 
seven days a month~ This figure was comouted on each in
mate's minimum and maximum sentence. Maine's new code re
quired the recomoutation of minimum sentences for inmates 
who were still incarcerated- Offenaers sentenced under the 
old code and incarcerated in state facilities when the new 
criminal code was implemented received the new good-time 
credits. These computations are incorporated into calcula
tions of pre-reform minimum eligibility lenqths-

{111) This material was obtained through interviews and extensive 
discussion with corrections authorities and former members 
of the narole hoard. 
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However, the practice changed over time, and was not applied to 
all offenders. (112) 

Any measure of the amount of certainty existing in a sentenc
ing system necessitates the imposition of standards ana ranges 
defining certainty. On a conceptual level certainty exists only 
for the cluster of offenders released from prison on their mini
mum eligibility date. However, such a standard fails to account 
for situational eKiqencies and limitations of data. Under an ab
solute standard, any inmate released prior to the expiration of 
the minimum eligibility date so as to ensure his/her obtaining a 
steady job, or who was released later because of medical problems 
would be defined as II uncertain .. " Limitations of data and anal y
sis also introduce some distortion into the measure of certainty. 
In the present study, this occurs as a result of rounding days 
into months particularly for shorter sentences. Thus, it is nec
essary to establish a range defining the parameters of certainty. 
For the purpose of this analysis an actual time served which is 
within ten percent [10%) of the minimum time required is defined 
as fallinq into the range of certainty. This range prevents 
situational factors and limitations of data from seriously af
fecting the validity of the measure. 

The cluster of release practices resulting in certainty con
sists of the aggregate of offenders actually released between 90~ 
and 110% of this Minimum expected time served. Uncertainty is 
the cluster of relPase practices for the aggregate of offenders 
whose actual time served is less than 90~ and more than 110% of 
their minimum eli1,ribili t y. -Ttis crucial to understand that: un
der Maine's old indeterminate system and its new flat-time system 
offenders can be released from imprisonment prior to the 

(112} in examination of actual release practices at this institu
tion for the pre-reform period indicates this distinction 
actually was emoloyed from 1q11 to 1972. Subsequently, it 
was replaced by a different practice. Interviews and dis
cussions with corrections authorities and former members of 
the parole board confirm these changes .. From 1973 to 1976, 
thP felony/misdemeanor distinction became less relevant as 
most inmates were released in about seven months. 

~s noted above, the computation of the pre-reform mini
mum incarceration lenath for confinements at the State 
Prison is the court's minimum sentence, less qood-time. 
This computation was ~Q~ possihle for confinements at the 
Correctional Center. A £Qg§~£!!1!!! minimum length was 
computed. Using the nine-month and four-and-a-half- month 
distinction as a· base line, the computation of the minimum 
length incorporated an empirical measure of modal release 
practices. It is conservative because these modifications 
result in the allocation of filQ£i pre-reform certainty to 
sentences at the Correctional Center than actually existed. 
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expiration of their sentences. 

~he analysis which follows is based on those offenders who 
have been paroled from their pre-reform indeterminate sentences 
(R=1,401) ana offenders released from their post-reform flat-sen
tences {N=616}. Cases where time served was estimated and cases 
with split sentences are excluded from this analysis. 

A major goal of the drafters of Maine's reform was to increase 
the amount of certainty in thp sentencina system. our findings 
indicate certainty has-increased after t~e reform. 

Table 6.1 arrays the percentage of pre-reform and post-reform 
offenders whose sentence length is certain and uncertain. Three 
fiqures are shown for pre- and post-reform offenders: 1) the 
percent released prior to the expiration date of their theoceti
cal mini mum; 2) thP. percent released after serving 11 O % of their 
m1.n1.mum; and 3) the per:-cent whose actual time served falls be
tween 90% and 110~ of their theoretical minimum. This latter 
figure represents the percent of offenders whose sentences are 
"certain." The ~irst column presents these figures for pre-re
form offenders. The second shows the post-reform distribution. 
The third column shows the change in percent. 

'l'ABLE 6 .. 1 

Proportion of "Certain" sentences Before and After Reform 

Certainty Cataaorv 
Time served less 

than 90% of 
minimum lenqth 

Time served between 
90% and 110~ of 
minimum lenqth 

Time served more 
than 110% of 
minimum length 

{Number of cases) 

!1gfQ£!cl 

n ~ 1<V: 

65.4 

23 .. 1 

----
100% 

(1403} 

- P,7 -

~f.t.~n: ~hs1n.g_g 

4. 1% -7 .. 2"' 

89.2 t- 21 .. 8 

6 .. 7 -16. 1 

----100% 

(6.36) 



The findinqs in Table 6. 1 indicate certainty has changed. It 
has increased under the new flat-time system. More post-reform 
offenders (+23.8%) are being released within 90%-110% of their 
theoretical minimum. There is a post-reform aecrease in hQih the 
percent of offenders released orior to the expiration of 90% of 
their minimum and the Percent released after servinq 110% of 
their minimum~ 

The overall post-reform increase in the certainty of time 
served in confinement may largely result from pre-reform indeter
minate sentences of one dav to thirty-six months. That is, pre
reform indeterminate sentences at one of the two correctional fa
cilities may account for the overall pre-reform uncertainty of 
sentence length ann therefore explain the post-reform increase in 
certainty .. 

To control for these differential pre-reform practices and 
more closely examine what changes have occurred requires an exam
ination of pre- and post-reform differences in certainty at the 
two state facilities. These data are presented in Table 6.2. 

'.!'ABLE 6,,. 2 

Proportion of "Certainn Sentences by Correctional Institution, 
Before and After Reform 

.g_!:_f!_t_g Prison C'orrec tional Center 
Certaintv £2:tg£QI.Y 1?_g_t:2re !f..tm;: £h.s.n.£g Fefore After -~h~rrgg 
Time served less 

than 90% of 
minimum length 7.9<!1, 5. "3"l; -2.6% 17.7% 3.2% -14 .. 5% 

Time served between 
90% and 110 % of 
minimum length 71 .. 4 CJ 2. 0 +20 .. 5 49. 9 87 .. 1 +37 .. 2 

Time served more 
than 110% of 
minimum length 18,. 5 2.7 -15.8 32 .. 4 9.7 -22 .. 7 

----- ----- ----100% 10 0% 100% 100% 

(Number of cases) ( 9 22) {263) ( 4 R 1) { 371) 

The findings presented in Table 6 .. 2 indicate that post-reform 
certainty has increased at h2th state facilities. However, there 
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are differences between the two prisons in the extent of this 
change. As could be anticipated, the percent of post-reform of
fenders for whom sentences have hecome more certain has increased 
more dramatically at the Correctional Center. Pre-reform offend
ers assigned to this facilitv served wholly indeterminate sen
tences. Note that theoretical minimum incarceration lenqths at 
this facility were established empirically by counling stated 
pre-reform policies with observed changes in release practices 
over time. Nevertheless, the data in Table 6.2 indicate actual 
time served is highly scattered in the nre-reform period at the 
Correctional Center. This does not mean release practices at 
this facility were random; rather, it suggests that a more com
plex interplay between aecision-makina practices of corrections 
authorities and the parole board occurred. To examine this issue 
would require an intensive analysis of those decision making 
practices .. 

Figure 6.1 summarizes pre- and post-reform changes in the cer
tainty of sentence lengths. This bar. qraph graphically summa
rizes the findings presented in Tables 6.1 and 6.2. It shows 
the percent of pre- and post-reform offenders whose actual time 
served in imprisonment is certain as measured by the percent of 
offenders whose actual time served fell between 90% and 110% of 
their minimum sentence length. It shows that post-reform cer
tainty has increased at both state facilities and for the new 
flat-iime system as a whole. Tt indicates the largest change in 
certainty has occurred at the Correctional center. Those changes 
in the certainty of sentences indicate that this facility is a 
special case. Tbe pre-reform absence of certainty at the Correc
tional Center reflects its rehabilitative mission and what such a 
mission meant to offenders confined at this facility. It seems 
highly unlikely that off.enders confined there would be able to 
obtain the necessary knowledge to figure out when they would be 
paroled .. 

A maior factor accountinq for the abolition of parole in Maine 
was the widespread belief that the parole board was too liberal. 
It was believed that offenders were released upon their first ap
pearance before the parole board. The findings presented here do 
not support the validity of such criticisms. In fact, the data 
in this section suggest the opposite may be true .. The data exam
ined in Tables 6 .. 1 and 6.2 show a much larger percent of offend
ers servina more than their minimum sentence than less. That is, 
the overall effects of release practices in the pre-reform period 
was much less "libecal" than expected .. 
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Chapter VII 

CONSISTENCY 1\ND PREDIC"rABILTITY OF SENTENCING 

Maine's sentencinq reform has been rounaly criticized nationally 
foe failing to aaaress issues of disparity and ineguity in sen
tencing. Critics argue that the absence in Maine of a coherent 
philosophy of sentencing and lack of explicit sentencing stan
dards has peroetuated illegitimate and inconsistent decision-mak
ing. As a result, critics argue, similar offenders sentenced for 
similar offenses are likely to receive dissimilar sentences~ 

Many advocates of sentencing reform have been concerned with 
limiting iudicial discretion to solve this problem. They argue 
that explicit standards are necessary. These standards or guide
lines prescribe fairly defined sen·tences and/or sentencing ranges 
for particular offenses, specify which characteristics of the of
fense and offender are relevant and legitimate in sentencing de
cisions, and ensure that these characteristics are consistently 
applied. Since Maine did not adopt such a system, critics such as 
von Hirsch and Hanrahan argue that Maine's reform did not intro
duce determinacy and did not meaningfully increase fairness and 
equity. (114) 

The drafters of Maine's reform intended to reduce disparities 
in sentences. One of the eight objectives contained in Maine1 s 
revised code was "to eliminate inequities in sentences that are 
unrelated to legitimate criminological goals." Two sentencing 
standards ware introduced in 17A-M.R.s.a. Section 1201, requiring 
the court to imorison an offender unless convinced thats/he 
would not commit another offense and that the conviction offense 
is not a "serious" one. In addition, the structure created by 
the five offense seriousness classes somewhat clarified relative 
severity. Finally, these changes were coupled with provisions 
for the appellate review of sentences. 

The exact effect of these changes in unclear. However, criti
cs have argued that the impact could only be limited and indirect 
because the reform Commission neither specified how "inequities" 
might be eliminated nor defined what ''inequities" meant. Stan
dards specifying who should or should not be incarcerated were 
not introduced~ Moreover, judges retained nearly total 

{114) "Maine's system ••• lacks th~ essential element of deter
minacy: explicit standards." A. von Hirsch and K. Hanra
han, "Determinate Penalty Sytems," 1981, p. 295. 
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discretion in choosing type of sentence~ and were limited only by 
the legislatively prescribed !!!.~Xi!!J.!!1!!. terms in choosing length of 
confinement. Duration standards are absent. Thus, the explicit 
offense rankings do not ensure either consistency or predictabil
ity, and the tvo sentencing "standards" can readily be construed 
to provide a rationale for the exercize of judicial discretion 
rather than a limit on such discretion.. As a result, arguments 
between national critics and Maine advocates continue unresolved. 

One major problem is that fiiscussions of the impact of Maine 1 s 
reform on the propriety, equity, and consistency of sentencing 
decisions have proceeded without empirical knowledge about actual 
sentencing practices in Haine. The relevant issues are: 1) What 
characteristics are used in sentencing decisions? 2) Is there 
consistency in the characteristics employea? 3} Are the sentenc
es actually imposed by the courts predictable? The purpose of 
this chapter is to provide information about these issues and 
about the impact of the 1976 reform on consistency and predict
ability of sentencing decisions. The goal is to provide a base 
for philosophical and ethical debates about propriety, equity, 
and consistency in sentencing decisions by empirically identify
ing the criteria which are used in making those decisions. 

The analysis compares the basis of sentencing decisions under 
two criminal codes in one jurisdiction at two aifferent times. 
It examines the extent of overall consistency and predictability 
of the outcomes of these decisions--the extent to which varia
tions in sentence type and sentence length can be explained by 
characteristics of the cases. The goal is to iaentify those 
characteristics most strongly associated with sentencing deci
sions and to determine whether changes occurred in the predict
ability of those decisions. 

The chapter is not an analysis of se.nt~rncing disparity. Any 
definition of disparity involves value decisions about which 
characteristics Q!!.9.ht. to be relevant in making sentencing deci
sions. A.ndrew von Hirsch argues that age, educa·tional level, an.d 
marital status as factors in sentencing are unfair and irrele
vant, and that vaciations in sentencing based on these character
istics constitutes disparity. (115) Others, judges in particular, 
argue that age, educational level and marital status are criti
cal factors which must be reflected in sentencing. The continu
inq debate leaves researchers with the question "What criteria 
are to be used to assess disparity?" Without a clear policy in
dication of which factors ought to be used, it is difficult to 
evaluate disparity~ Indeed, given the current situation in 
Maine, it would be difficult to argue that variations in sentenc
ing among ;udges are inappropriate, illegitimate, or constitute 
disparity. Tt is certainly not the role of the researcher to im
EQ§g such normative definitions~ 
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The current research problem is to identify how much variation 
in the court's case decisions can be accounted for ana to idatrti
fy the factors affecting those decisions. The analysis which 
follows examines the variables associated with the court's choice 
of type of sentence and length of incarceration. The goal is to 
assess whether any changes occurred in the variables associated 
with each of these t~o decisions as a consequence of the 1976 re
form .. t116) 

snecifically, the current analysis is limited to comParina 
factors associated with sentencing decisions before and after the 
reform. The research qoal is to ident;i{y the operant policies of 
the court's dispositional decisions prior to the reform and to 
determine whether these oolicies changed after the reform. 

The analysis addresses two distinct, although related, issues. 
The first is the basis of sentencing decisions--the operant fac
tor:-s or criteria which the court .!!§g~ in making decisions. When 
the same criteria are used in different cases and by different 
4udges there is consistency in bases of sentencing decisions. 
Similarly, if different factors are used before and after the re
form, there is a change in the basis of sentencing decisions. 

~he second, related issue is the 2£edictability of sentencing 
outcomes--the exte.nt to -which the factors used as a basis of sen
tencing ~!.!?.1.!!.i!l the courts decisions. Sentences are predictable 
when knowing the relevant characteristics of a particular case 
allows one to accucatelv predict what type of sentence or sen
tence length will be imposed, 

The two dependent variables are: The court's choice of sen-
tence tvpe (probation only# split sentence, or incarceration 
only) and its choice of incarceration length. over eighteen 
variables vere examined to determine whether they affected these 
court choices. These independent variables include: offense 
characteristics {such as class of offense}, offender "rap sheet" 
characteristics tsuch as prior convictions), court processing 
characteristics tsuch as plea), and offender background charac
teristics (such as education). These variables and their coding 
are shown in Table 7.1{117) Those characteristics which best 

{116) These two depenaent variables, type of sentence and length 
of incarceration, are often confused in the literature. 
This confusion, its implications, and some of the analytic 
methods utilized in the curcent research are discussed in 
s. Talarico# n1n Application of Discriminant Analysis in 
Criminal Justice Research," 1977, pp. 46-54. 

(117) In order to utilize multivariate techniques, nominal vari
ables were eitbe:c 11 dummy coded" 01: reduced to dichotomies. 
Although detailed information was available on many charac
teristics, such as employment and marital status, some of 
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predict sentencing decisions can be seen as the basis of the sen
tencing dAcision~ Operationally, these characteristics define 
who gets what sentence, both in terms of type and length. 

The analysis presented in this chapter focuses on four specif
ic offenses: burglary, theft, robbery and aggravated assault. 
These are the offenses most frequently encountered in the juris
diction understudy. These selected offenses also represent and 
include a broad range of seriousness of behaviors. 

Previous research, (118) commonsense, and our interviews with 
judges and prosecutors would lead us to expect that sentencing 
decisions are offense-specific. one dimension of this miqht be 
that particular types of sentences would be more likely to be im
posed for some offenses than others, even when the offense is in 
the same class. A second and critical dimension is that the cri
teria used by judges making sentencing decisions may be different 
for different offenses. Each of these dimensions has been found 
to be a significant source of variation in other research. More
over, extensive analysis of the data at hand confirms the impor
tance of specific offense, both in predictinq sentencing deci
sions and in Predictinq which characteristics will be most 
important in making the.decisions. 

Table 7.2 presents the distribution of sentences for each of 
the four offenses, before and after the reform. The offenses 
represent a range of types of behavior and seriousness. They 
also represent consia&Table variation in type of sentence 

these were reduced to dichotomies on the basis of initial 
examinations of the data. For example, for employment sta
tus, a small proportion of offenders were employed part
time~ employed part-time and in school, seasonably em
ployed, etc. Both because of the small numbers of cases in 
these miscellaneous categories, and because preliminary 
analysis showed that the critical distinction was between 
those who were employed full-time and ·those who were not, 
the variable was reduced to a dichotomy. 

Most of the variables in Table 7.1 are self-explanatory 
or have been discussed earlier. In addition to the vari
ables in Table 7.1, a set of interaction terms showing 
class of offense within legal category, or, when appropri
ate, showing class of offense within the specific offense 
category, were incl nded in the analysis.. Further, the 
identity of the sentencing judge and the county of sentenc
ing, as sets of dummy coded variables, were included in 
some of the analyses. 

{118) For example, Sutton, 
ign.~i!!!!., 197 8 and Pope, 
Offenders," 1975. 

Variations in,Federal Criminal Sen
" Sentencincr of California Felony 
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TABLE 7 .. 1 

Indepe~dent Variables Used In the Analysis of the Basis of 
Sentencing Decisions 

Characteristic 

Offense Class-of Offense 
Class A 
Class B 
Class c 
Class D 
Class E 

Multiple Charges 

Lg~al ~a£.Js.g£Q.ggg 
Prior Convictions 

Prior Incarcerations 
Relation to CJ system 
at Sentencinq 

Present burglary with 
prior burglary 

Court appointed 
counsel 
Jury Trial 
Indic·tmen t Case 
Reason for charge 
reduction 

Persgnal Back~round 
Dependents 
Income level 

Employment 

Sex 
.Marital Status 

Education 
9 years or less 
10-11 years 
High school or more 
Age 

Type of 
YariableLCodina 

Dummy 
" 
" 
" 
" Dichotomous 

Interval 

Dichotomous 

dichotomous 

Dichotomous 

Dichotomous 

0 

" 
ti 

" 

Dichotomous 
" 
" 
1' 

" 

Dummy 

" 
" Interval 
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O=no 1=yes 
11 " 1, " 
" " 
" " O=yes 1=no 

Number of: 
3= 3 or more 
O=none 1=yes 

O=none 
1=~nder supervision 
{parole, prob, etc) 

O=no 1=yes 

O=guilty 
1=.not gui1ty 

O=no 1=yes 

" " O=yes 1=no 
O=none or other 

1=for guilty plea 

O=none 1=yes 
O=over $5000 
1=unaer $5000 

O=not full time 
1=fnl.i time 

O=male 1=female 
O=single 

1=n ot sing le 

O=no 1=yes 
" " " ,, 

At sentencing 



imposea.. :irc;u:: instance, the proportion incarceratect. ranges from 
91.9 percent for robbery after the reform to 19.9:percent for 
theft before the reform. Similarly, the average incarceration 
only sentence length ranges from 9.8 months to 30.7 months{119) 

(119) Data utili~ea for analysis of sentence type represent the 
total sample having these dispositions for which court re
cords were successfully linked with corrections or proba
tion information on offender background characteristics. 

~he "minimum expected time served" estimate, discussed 
in the previous c.hapter, is utilized in the analysis of 
se.ntence length.. Casas are those receiving incarceration 
only sentences. For further discussion of the data and 
methodology used in the analysis of sente.nce length see be
low., 
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TABLE 7. 2 

Summary of Sentences, Before and Aftf.!C Reform, for Selected 
Offenses 

Probation 
Split 

Incarceration 

tN=) 

Mean 
Stana .. Dev .. 

l?rohation 
Split 
Incarceration 

{N=) 

~gntgng_g ~gnath* 
Mean 
stand .. Dev. 

33.6 
12. 9 
53.5 

11. 5 
7. 1 

59 .. 1 
10 .. 9 
30.0 

----1001 
320 

9.8 
6.6 

A 'ft er !m,fQ.D!!. 

34 .. 1 
24.1 
41. 6 

100%
[721) 

19.5 
17. 7 

50.4 
26. Z 
21.4 

1ooi-
c2s2, 

15.4 
10. 2 

18.2 
18.2 
63.6 

----100% 
ss 

22.7 ,1. 2 

8-1 
10.6 
81.3 

-----100% 
C 123) 

10.7 
23.8 

Aggravatea 
!2§'.~!!!.i 

33.S 
1 o. 7 
55-8 

-----100';11; 
206 

13.9 
9. 6 

Aggravated 
!2~rn.Y.!t. 

31 .. 9 
29. 2 
38.9 

-----100~ 
{72) 

21. 0 
14.3 

*In 1110n ths, fa>'r incarceration on1'y sen te11-:Ces--
spli ts excluded. Length is minimum expected time se.rved. 
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sentencing is often seen as a bifu~cated decision-making process; 
the first decision determines the type of sentence and the second 
decision further specifies the sentence type by establishing an 
amount fo.r fines and restitution or a length of probation or in
carceration. fhis section is concerned with tte first decision-
the type of sentence to impose. Following this section, we will 
turn to an examination of the incarceration length decision. 

Analyses of both the type of sentence decision and the incar
ceration length decision will be primarily concerned with identi
fying and comparing the bases of these decisions before and a£ter 
the 1976 reform. Our analysis of the type of sentence decision 
is concerned with identifying the factors or characteristics {in
dependent variable~ which best predict the type of sentence ac
tually imposed. In order to accomplish this, we utilize stepwise 
discriminant analysis. This multivariate statistical technique 
is a method of selecting the characteristics, or set of charac
tetistics, which most effectively distinguish among groups of of
fenders who receive different types of sentences. Essentially~ 
in the stepwise mode discriminant analysis selects the character
istics which maximize the statistical "distance" among groups or 
best "distinguish" the groups. Put another way, discriminant 
analysis identifies the specific variables which best predict the 
type of sentence an offender receives. 

This technique is particularly useful for the present analysis 
since it allows us to take advantage of a multivariate technique 
which retains the nominal character of the dependent variable, 
ty~e of sentence. This technique also provides ur with a ready 
co~parison of which criteria best predict sentencing decisions 
before and after the reform, the relative importance of each of 
these factors, and the overall predictability of the sentencing 
decisions# given the characteristics at hand.(120) 

(120) More technically, discriminant analysis is a linearv addi
tive, least- square multivariate technique which extracts 
clusters of variables--factor.s--which maximize the distance 
between or among catagories of ·the dependent or criterion 
variable. Factors may be extracted up to the number of ca
tagories minus one, but the change in variance explained 
produced by successive factors may or may not be signifi
cant. Factors were not utilized if the significance of 
their added contribution, tested against the chi-square 
distribution, was less than .OS. The second factor was not 
significant in any of the analyses which follow. 

The method used in the analysis was to maximize the gen
eralized distance as measured by Rao's v. The criteria for 
entry of variables into the equation was a partial F ratio 
of .05 and a minimum increase in Rao•s V of .05. Propor-
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Operationally, the set of variables identified as best pre
dicting sentence type are understood as the basis of sentencing. 
This basis of sentencing, and the proportion of variation in the 
type of sentence explained, can then be compared before and after 
the reform ... 

Table 7.3 summarizes the discriminant function analysis for 
each of the four offenses before and after the reform. It iden
tifies the most important factors affecting the court 1 s choice of 
sentence types. At the bottom of Table 7~3, the squared canoni
cal correlations and proportion of cases correctly classified in
dicate how much variation is explained by all variables entering 
the equation~ They show the extent to which sentence types are 
predictable for each offense, before and after the reform. The 
Q.Yg£9'.11 consistency in the definition ana use of a variety of 
characteristics for making decisions about sentence types, and 
the overall predictability of those decisions have not substan
tially changed since the reform. 

Examining the characteristics used by the courts as the basis 
for decisions about sentence type, it is clear that some changes 
have occurred, but that they are not systematic. For each of
fense equation, a coefficient is shown for the four most signifi-
cant variables for that equation. The absolute values·of the 
coefficients is shown, and indicates the relative importance of 
the variable in explaining sentence type. {121) Thus, for burglary 
before reform, prior convictions is the most important character
istic, while number of dependents is the most important charac
teristic for theft before tbe reform. 

The most striking aspect of the analysis in Table 7.3 is that 
variations in the characteristics used by the courts to make sen
tencing decisions is greater amonq offenses than are variations 
in the characteristics used before and after the reform. In oth
er words, the courts employ different criteria to make decisions 
for different offenses.. Pre-reform, we find that the most. impor
tant characteristic--the variable which is most effective in dis
tinguishing among types--is different for each of the offenses. 

tion of variance explained in the overall equation, when 
reported, is calcul~tea as the sum of the squared canonical 
correlations for the discriminant function(s) used in the 
analysis. 

[121) Only those variables which were significant in at least one 
of the equations are incluaed in Table 7. 3 • ,Tlie discrimi
nant function coefficient is presented for each of the four 
most Tiimportant" variables which entered each specific 
equation. These coefficients are standardized and, hence, 
allow us to compare the relative importarice of the vari
ables in each equation using the absolute values of the 
coefficients. 
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TABLE 7~1 

Summary of Discriminant Analysis on Type of Sentence for Four 
Offenses, Before and After Reform 

Aqgravatea 
ft!:!.£g_J&I.Y !.h.§fi EQ.QQ~!;Y !§§£l!1!: 

Characteristics** 1l A § l\. ~ ~ 1l. 

Offense -ciass-of Offense ,. 52 .72 
Multiple charges "'29 

1~££1 offender 
Prior -convictions .. 49 • 42 
Prior incarcerations .28 ,. 47 .39 • 72 .74 .. 65 • 48 
On prob. or parole • 37 • 24 • 38 

fQJ!!:1 processing_ 
Jury trial • 24 
Appointed counsel .. so 

Personal Offender 
Emplc,yment • 32 • 1c; • 31 • 4 q 
Dependents .. 51 
Marital Status .45 

·sex··· .. 59 

Summarv statistics -squared Canonical 
Correlation = .. 421 • 457 • 424 • 534 .091 .358 .425 

Proportion of Cases 
Correctly 
Classified = 66.4 63 .. 6 67 .. 7 69.0 73 .. 1 63.4 68.5 

*The Four most influential characteristics r as measured by 
the absolute values of the standardized discriminate function 
coefficients, are reported for each equation {column). 

**Only those characteristics which are noted for at least one 
equation {column) are included. A total of 24 variables vere 
"eligible" for en~ry into the stepwise equation. 

1 

,. 05 

.. 71 

.346 

54. J 

For aggravated assault, the most important characteristic is em-
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ployment status; for burqlaryr it is prior convictions; for 
theft, dependents; and, for robbery, pcior incarcerations. These 
are not even the same !:.YE.§.§. of. variables. Moreover, the second 
most important characteristics are also different for each of
fe.nse .. 

The only real consistency is the importance of prior incarcer
ations. Prior incarcerations are among the four most important 
variables in all of the analyses except agqravated assault. Af
ter the reform, prior incarcerations is the NQ§t important for 
all the offenses except aggravated assault. Even for aggravated 
assault, a closely related variable--unde~ supervision--is the 
most important. For all post-reform offenses, offenders who had 
previously been incarcerated were most likely to be sentenced to 
incarceration. {122) 

This consistency, however, does not extend to other variables 
in the post-reform oeriod. The second most important factor af
fecting sentencing decisions varies among the offenses. It is a 
contextual variable for aggravated assault {jury trial); a legal 
offender background variable for burglacy and theft (prior con
victions); and a personal background variable for cobbery (sex). 

One of the most interesting dimensions of the analysis shown 
in Table 7.3 is the role of class of offense. Tt has been sug
gested that the clear definition of class of offense would have a 
substantial impact on the sentencing decisions. This does not ap
pear to be the case. After the reform, class of offense is a 
significant factor only for theft. Overall, the importance of 
class of offense seems to be greater before the reform, when 
these classifications were neither formal nor explicit. 

Lookina at the bottom of Table 7.3 we see tbat 
predictability of sentence types has not increased. 
canonical correlation shows how much variation is 
the variables in the equation. The "proportion of 
ly classified" shows the extent to which sentence 
ally able to be predicted by the analysis ( 123) 

the overall 
The squared 

explained by 
cases correct
type was ~g_!;_g_-

{122) This means. of course, that present decisions ace made on 
the basis of previous decisions--a highly discetionarv de
cision in the offender's past is employed as the basis of 
the current decisionu 

(12J) This measure answers the question: Using the discriminant 
functions derived, and the values of the significant chac
acteristics, how accurately can one classify~-predict which 
sentence will be given for--each case? since the actual 
classification (sentence) is known, the .proportion corcect
lv classified can be known. With three categories (sen
tence types) the prior probability of guessing correctly 
can be considered 33~1 percent. 
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These measures show the overall extent to which sentence type 
is predictable foe nach offense, before and after reform. They 
indicate that the court 1 s choice of sentence tvoe is not substan
tially more oredictable followinq the reform.· This--fs most 
clearly shown by the proportion of cases correctly classified. 
For all the offenses excent the¥t, this proportion is somewhat 
lilli~!: aft.er: thE' reform. Foe theft, there is a small and i.nsig
ni ficant increase of 1.3 percent. 

This means that the overall consistency in the definition and 
use of characteristics in makina decisions about sentence types 
and the overall predictability of these decisions have not sub
stantially changed following the 1976 reform. 

Table 7 .. 4 shows the results of adding information on the iden
tity of the sentencing iudae and county to the analvsis. As 
shown, the additional proportion of variance explained is qreatec 
pre-reform for some offenses, and greater post-reform for others. 
In essence, this means that consistency amonq judqes and counties 
(pr.osecutorial districts) does not appear to have been consis
tently changed hy the reforms, nor is there any indication that 
variation among juflaes is consistently more oc less critical than 
variation amonq counties. This suggests that pre-reform changes 
in the courts and prosecutors' offices had little impact on sen
tencing decisions. 

Overall, there is little indication the reform had a substan
tial, systematic, or consistent effect on the criteria used in 
the decision as to the tvpe of sentence to impose. Although 
thece is clearly a great deal of variation in criteria used, 
there is no indication this variation is different either in mag
nitude or form before and after ~he reform. The reform has nei
ther resulted in an overall increase in the consistency in the 
basis of decisions about sentence types, nor has it resulted in 
an overall increase. in the predictability of sentence types .. 

Given the catagorical nature of the dependent variable 
in discriminant analysis, t.he "proportion of cases correct
ly classified" is extreme1y important as a confirmatocy 
supplement to the vaciance measures. This is particularly 
true when comparinq or assessing changes. Unless there is 
a substantial change in the ability to correctly classify, 
changes in variance exnlained cannot be considered substan
tive. 
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TABLE 7.4 

Effect of County and Judge on Discriminant Analysis of Type of 
Sentence 

Chancre in Sg:uared Cannonical Correlation 
Aggravated 

Burqlarv 1h§f!: R.Q.Q.Q§fY !§§l!!!!:t: 

Char-acteristic Ji 1 ~ ! l! ! ~ n. 
Judqe + .. 018 +. 026 +.014 +.006 +.035 (ns) (ns) (ns) 

County +.013 +.044 +.061 +.040 +.057 (ns) +.022 +.156 

Both Judge 
and Count.y +.033 +. 053 +.073 +.046 +. 079 (ns) +.022 +. 156 

f.h!!.!!.9:§ in Proportion Q.f Cases ~Q.££~9.!lY Classified 
Aggravated 

B.!!~ll!IY Thg.ft R2hhg1:y !§.§~!!l.t 

Characteristic l! A B ~ ~ ! !1 ! 

Judge +O. 81!1, +2 .. 6% o .. 0% +0.4% -29 .. 3% 0.0% o. 0~ 0.0% 

County +0.4 +2.1 +2.1 +2.2 -13.8 o. 0 -o .. 9 +9.4 

Both Judge 
and County +1.2 +2.9 +2.4 +3.0 -15.0 o.o -0.9 +9. 4 

For offenders criven sentences of incarceration, the court must 
make a decision a~ to the duration of confinement. In Maine, 
statutory limits on the duration of confinement were specified by 
offense in the pre-reform period and offense class int.he post
reform period. The courts are given broad discretion in select
ing a period of confinement. This section examines variables af
fecting the court's decision as to incarcaration lenqth. 

Referring back to Table 7.2, we see that judge~ ~ave chosen 
longer lengths following the 1976 .reform. [124) Avet·age sentence 

(124) In order to compare minimum/maximum sentences before reform 
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length has subs·ta·ntially increased for all four offenses. These 
increases have been accompanied by broader variations in sentence 
length, as indicated by the larger standard deviations. By it
self6 however, this greater variation does not necessarily mean 
that consistency in the basis for the variations(125) decreased 
in the post-reform period. 

Stepwise multiple regression techniques are used to analyze 
factors affecting the court's decision as to incarceration 
length.. These techniques allow us to examine the combined ef-
fects of multiple independent variables on a continuous dependent 
variable {sentence length) in much ·the same manner as discrimi
nant analysis allowed us to examine those relationships for sen
tence type. As with the previous analysis, the set of variables 
selected by the stepwise procedure are interpreted as those char
acteristics used by the courts to decide on the duration of con
finement .. { 126) 

Multiple regression analysis presumes a linear relationship 
between the dependent and independent variables--that the depen
dent variable is truly interval in relation to the independent 
variables. This means that, in respect to the independent vari
ables, there is equal distance between values of the dependent 
variable. In the present situation, this means assuming that the 
distance between six months and twelve months is the same as the 
distance between thirty months ana thirty-six months. 

with flat-time sentences after reform, we once again uti
lize the "minimum expected time served" estimate-discussed 
above. This estimate is based on actual corrections and 
good-time crediting policies. our previous analysis has 
shown that this version of sentence length is highly effec
tive in predicting the actual time served for most offend
ers. It is the amount of time the judge could reasonably 
expect would be served given the imposed sentence. 

An alternative stategy would be to use "actual time 
served." However~ this would obscure rather than illumi
nate the judge's decision. Any difference between the 
length to eligibility and the length to actual release re
fl.ects decision-making by corrections authorities (and the 
parole hoard under the old code) rather than decisions by 
the court. Use of time to eligibility as the measure of 
sentence length focuses the analysis on the QQi[t~§ deci
sion .. 

(125} The broade.r post-reform varia-t:ion in actual time served im
plies that Maine's parole boardJs decision-making practices 
were more consistent. and hence more predictable, than cur
rently exists among Main.e's fourteen superior Court justic
es. This is to be expectea. Inherent in any centralized, 
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Conceptually~ this is a difficult assumption to make. One 
might more readily expect that increments are proportionally 
meaningful. For example, we might suspect that the difference 
between a one-month and a two-month sentence would be regarded as 
substantial, ana the difference between a ·thirty-five month and 
thirty-six month sentence as trivial.. If this is true, the r-ela
tionship would be curvilinear rather than linear. 

An empirical investigation of this possibility through an 
analysis of residuals revealed this theoretical concern was well 
justified. It showed that increments in lower sentence lengths 
were systematically under-predicted and that increments in higher 
sentences were systematically over-predicted.. In order to cor
rect this situation and reestablish a linear relationship, we 
have employed a logarithmic transformation of the dependent vari
able, sentence length. The essential effect of this transforma
tion is to reduce the intervals for lower sentence length and to 
increase the intervals for longer sentence length.. { 127) 

Table 7.5 summarizes the results of regression analysis on 
sentence length, before aad after reform, for the four offenses. 
There is an increased tendency after the reform for class of of
fense to be used as the basis of sentence length decisions, and 
less tendency to use personal background characteristics of of
fenders. However, the overall consistency and predictability of 
sentence length decisions has decreased. The amount of variation 
explained by the independent variables in post-reform period is 

{126) 

{ 127) 

decision-making body is the potential to ensure a reason
able degree of consistency in decisions. This potential 
does not currently exist for the judges because no policies 
exist to ensure consistency. 

A true stepwise technique was used, allowina both forward 
inclusion and backward elimination. Forward~inclusion cri
terion was reduction in variance significant at the .QS 
level and backward elimination citerion vas .01 level. In 
addition# variables unable to explain at least one percent 
of the overall variance (i.e. change in Multiple R squared 
of less than .01) vere excluded from further analysis~ 

The plot of residuals was an almost text-book example of an 
s curve, with residuals for shorte1: sentences falling above 
the line and residuals for longer sentences falling below 
the line. For a discussion of analysis of residuals see 
Draper and Smith, 1980. Examination of residuals following 
the log transformation shows a nearly straight line. The 
same patterns vere found in examinations of various sub
sets of the data such as in the analysis of specific offen
ses. As a result, we are confident that the basic form of 
the curviliear relationship is a consistent factor in sen
tencing decisions. 
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less than the pee-reform period. 

TABLE 7,. 5 

.Regression on Sentence tenqth -for Pour Offenses, Before and After 
Reform 

Standardized ;g_~g_ression ~oe ff,icie n ·ts 
Acrgra va tea 

fl!!.£f!!~f.Y :rug~t R2QQ~:£Y !§§£!!!.!;. 

va·riables** ~ ! !! A fl 1\. ~ A 

OffenSB -ciass-B -.65 -.25 
Class C -. 81 
Class D -.52 
Class E -.69 
Multiple charges • 1 4 .. 12 .16 • 28 

r .. e£a! Offender 
Prior convictions • 16 .. 23 
Prior incarcerations .21 
On Prob. or Parole .. 14 .. 18 

£Q.!!I!: Processincr 
Jury Trial • 1 c; .28 • 37 

ier2Q!!.~l Offender 
Employed .10 
Not Single -15 • i2 .37 .J1 
Income over $5000 .18 .37 .. 20 
Older - .. 11 • 25 

summary Statistics 
Multiple R .588 .490 .629 .786 .664 • 479 -322 .ooo 
R squared .146 .. 2 40 • 396 -617 .. 441 • 229 .. 103 .000 

*Only those characteristics which are significant for at least one of 
the equations (columns) are included. A total of 24 variables were 
were "eligible" for entry into the stepwise equation. 

Table 7.5 is similar in format 
thQ analysis on sentence type. 

to Table 7.3, which reported 
For each offense equation, a 
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coefficient {the standardized regression coefficient) is shown 
for each variable which was significant for that eguation. The 
absolute value of the coefficient indicates the relative impor-
tance of the va r-iable in explaining sentence type. Th us, for 
both theft and burglary before the reform, income of the offende~ 
is the most important factor in predicting sentence length. 

After the reform, these personal background factors are much 
less important. For both burglary and theft, legal variables are 
the most critical. For robbery, a processing variable is most 
important, followed by prior incarcerations.. Overall, there has 
been some systematic change in the 1;!~2 is of the sentence length 
decision after the reform. This chanae is an increase in the 
relevance of legal variables and decrease in perso.nal variables 
to explain variations in sentence lengths. 

However, this change has not brought about an increase in con
sistency and predictability. The multiple R squared shown for 
each equation (column) in Table 7.5 shows the proportion of vari
ance explained--the predictability of the sentence length deci
sion. B-efore-after comparison for specific offenses shows that 
the predictability has g_gg_~~2ed for burglary and robbery. For 
aggravated assault, the le,ngths are so unpredicatabl~ that not 
one variable is signi:fican t after the reform--no variable signif
icantly explained ~n..Y of the varia t.ion in sentence length after 
the reform .. 

The only offense for which there is an increase in predict
ability is theft, which accounts for ten percent of all sentences 
of incarceration. For this offense, however, both the character
istics used and ~he impact of those characterisitcs on decision 
outcomes have substantially changed. The extensive revision of 
the theft statutes and the explicit grading of theft into classes 
of offense seriousness in the new code have apparently had a sig
nificant impact on court decisions about length of incarcera
tion • .(12 8) The legal variables have been consistently used as the 
basis of decisions and the overall consistency and predictability 
of sentence length decisions have increased for this one offense. 

Nonetheless, theft is clearly the exception~ and accounts for 
a relatively small proportion of all incarcerations. For the 
other three offenses, the changes in the basis of sentencing have 
had little effect: the extent of consistency has actually de
clined. 

overall, the consistency and predictability of sentence length 
decisions have decreased under the new sentencing structure. For 
most offenders, sentence length is less explicable and less con
sistent after the reform, the bases of, or reasons for, the 

(128) But not on decisions about whether to incarcerate, as dis
cussed above .. 
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sentence l·en.gth imposed are less clear and more inconsis
tent .. (129) 

CONCLUSION 

The analysis presented in this chapter inaicates that the reform 
has had no overall or systematic effect on criteria used by the 
courts in making decisions as to the type and length of sentences 
they impose. Different factors affect sentencing decisions foe 
different offenses. Previously reported post-reform increases in 
variations in sentence length cannot be accounted for by the 
variables employed in this analysis. Pre-reform changes in the 
orqanization of the courts and prosecutors offices appear to have 
had little impact on sentAncing decisions. 

Although the reform provided no guidelines for the courts to 
make sentencing decisions, drafters anticipated the introduction 
of explicit offense classes would rationalize sentencing deci
sions. However, offense class has no overall relationship af
fecting sentencing decisions in a systematic manner after the re
form. ~he grading of offenses decreased the likelihood of 
incarcecation for Class n and E offenses in the post-reform peri
od, but offense classes were a more significant factor in the 
pre-reform )'.>eriod when they were implicit. The graaed offense 
classes affect post-reform court decisions as to incarceration 
length, but much of the variations in post-reform sentence length 
remains unexplained by any variables used in the analysis. This 
suggests the broad range of incarceration lengths available with
in each offense class and the heterogeneity of offenses within 
these classes has resulted in a situation where class of offense 
is not as important to judges as are other characteristics. 

The absence of clear guidance ensuring that offenaers with 
similar backgrounds convicted of similar crimes receive similar 
sentences has led judges to infer that disparity exists. "We do 
not have a lot of quidance,tt noted one judge in an interview, 
"and interchange amonq judges is limited. I think disparity ex
ists among judges." 

Does this mean disparity exists among judges? Do sentencing 
decisions lack standards to ensure consistency and equity? An
drew von Hirsch argues that such a situation exists in Maine be
cause sentencing decisions are not primarily based on the 

(129} As in our analysis of· sentence type, identity of judge and 
county were examined. We found little change. Judge is 
significant for hurcrlarv both before and after the reform; 
significant for robbery after the reform; and, not signifi
cant in any other equation. County is not significant for 
any offense, before or aft.er reform. 
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seriousness of the charge and prior convictio·ns. Other.·s -would 
argue that there is a "common law" of sentencing, appell.a·te re
view to ensure equity, and sufficient guidance provided by kev 
provisions introduced by the reform regarding the purposes of 
punishment.. Although the debate will continue, the data analyzed 
in this chapter indicate little change has occurred. Consequent
ly, current sentencing decisions can lie seen as being as equita
ble or as disparate as decisions in the pre-reform period. The 
analysis clearly shows that Maine's reform increased neither the 
predictability nor the consistency of decisions as to whether to 
incarcerate or for how long. According to the data in this chap
ter and critics of Maine 1 s reform, the failure to systematically 
address how sentencina decisions are to be made has an obvious 
consequence: no changes in the underlying hases of sentencing de-
cisions have occurred. This is to be expected as judges and 
prosecutors make individual case decisions. Inherent in such a 
situation is the absence of a common referent, or common knowl
edge of the basis for similar decisions by their peers. Such a 
situation, already imbued with a great deal of uncertainty, in
herently perpetuates inequities and inconsistencies. This does 
Mt mean that discretion is abused~ Rather, discretion is un
structured, and without a structure within which to make deci
sions, broad variations that cannot be explained are perpetu~ted. 
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Chapter VIII 

IMPACT ON CORRECTIONS 

History will portray corrections as the forgotten stepchild in 
the nationwide movement toward sentencing reform.. .Jurispruden
tial debates about sentencing policy largely focus on the purpos
es of punishment, while legislators have been concerned with 
!.!!.!2!!. sentences should be imposed and !.hQ should be making those 
decisions. Such debates largely ignore the impacts of proposed 
reform on correctional resources. Of all the states havina en
acted basic changes in sentencing, only the Minnesota legisiation 
providing sentencing guidelines has directly addressed questions 
of prison population sizes. Elsewhere. potential impacts of en
acted legislative chanqes on correctional facilities and resourc-
es have been neglected or ignored. Such is the case in Maine. 
Potential impacts of the reform on corrections were not assessed. 

The purpose of this chapter is twofold. rt assesses the ef
fect of the 1976 reform on corrections as an organization and the 
impact of the reform on population levels. 

Corrections is only one component of a very loosely coordinat
ed system of decision-making. The various agencies involved in 
the processing of offenders in Maine, as elsewhere, lack common 
goals, an overall policy, and coordinated activities. Neverthe-
less, policies and practices of one system component Rffect the 
operations of others. Conflicts of function and purpose arise 
between judicial and executive agencies when the resources of one 
are affected by the decision-making p.ractices of the other.. Piv
otal decisions affecting correctio:ns a·re made at the highly dif
fused front-end of the system. Actual control over the volume of 
correctional intake rests with the courts and prosecutors. 

Since corrections officials have no control over the number of 
people aamitted to thei~ facilities, and only limited control 
over release, reforms in the area of sentencing must address or
aanizational concerns of corrections. It was in this area that 
iaine•s reform was least sensitive and where the most profound 
repercussions vere felt. The reform affected the availability of 
space, resources and programs at the state's t~o correctional fa
cilities. 
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Maine's former inaeterminate sentencing structure and system 
o-f: parole release provided the co.t"rectional system its operating 
rationale for over six decades. This system allowed corrections 
authorities to exercise control over prison populations at its 
two facilities. This control occurred through the influence of 
corrections authorities on the parole board, which made release 
decisions4 The medium security institution housed inmates serv
ing indeterminate sentences of one day to thirty-six months. In 
practice, almost all inmates were paroled within six to nine 
months. Corrections officials con trolled ·the scheduling of pa-
role hearings at this facility. It the maximum security facili-
ty, the parole board was required to review all inmates for re
lease at the expiration of the court-imposed minimum sentence. 
The correctional system had adapted well to this context. 

The 1976 reform changed the context and rationale in which the 
correctional system operated. It shifted virtually all formal 
decision making authority about incarceration length to the 
court. By abolishing parole, the potential for using the parole 
board's disccetionary authority to release inmates as a mechanism 
to control the size of prison populations was eliminated. 

The new statutory environment in which the corrections system 
opecates is not simply a result of introducing flat-time sentenc
ing and abolishing parole. Other key provisions in the new crim
inal code had as much, if not greater, impact. These included 
provisions redefining the role of the medium security facility, 
changing good-time crediting, increasing the maximum allowable 
s~ntence lengths, and authorizing the courts to impose non-paro-
lable life sentences. The potential effr~ct of ~l!. of these 
changes was to limit correctional control and to require in
creased correctional resources. 

The most direct and immedia'b~ orcraniza tional effect was the 
redefinition of the role of the mediiim security facility. Essen
tially, it was changed from a short-term rehabilitation-oriented 
facility to a medium security facility for both long and short~ 
term prisoners. Prior to the reform, individuals confined at 
this facility were required to be under 27 years of age and serv
ing indeterminate sentences. Programs at this facility and its 
system of progressive housing were predicated upon the fact that 
ifimates vould be confined for less than a year. After the re
form, the age requirement was abolished. currently, any person 
sentenced for five years or less may be confined at this facili
ty.. The result has been a more heterogeneous inmate population, 
in the seriousness of offenses, the length of sentences, and in 
personal characteristics. 

These changes had a direct impact on correctional resources. 
For example,. changes in the i.nstitutio.n •s age composition affect
ed medical expenditures. Those expenditures were about $23,000 
for the p·re-reform fiscal year of 1S75-76. They increased to 
about $208,000 for the post-reform fiscal year of 1980-81 .. More-
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over, the new code affected both prison proarams and the 
progressive housing system. Unable to anticipate the role 
change, inmates sentenced to this institution for longer than a 
year found themselves repeatinq programs. t130) The situation 
largely undermined the progressive housing system, for although 
inmates in the same housinq situation see themselves as relative 
equals, those sentenced for longer terms move more slowly though 
the system .. 

While these changes ~equired corrections officials to reassess 
their programs and acquire additional resources, it was the abo
lition of parole and the increased sentence length that oosca the 
major problem. Parole abolition reduced institutional control 
over population levels in a context of already exisiting over
crowdinq. It is to this issue that we now turn. 

IMPACT ON OVERCROWDING 

Maine is no exception t.o the nation al trend of increased pris
on populations. In virtually every state jurisdiction the size of 
prison populations has increased on a massive scale. Between 
1972 and 1978 the number of inmates confined in state prisons for 
more than a year rose from 175,000 to 268,000--an increase of 
over fifty percent. {131) This increase has required corrections 
officials to confront fiscal and social problems resulting from 
unprecedented overcrowding. In Maine, substantial population 
pressures on its facilities have existed since 1914. 

Maine's correctional system has a total rated and funded ca
pacity of 847 inmates in state facilities: 627 bed-spaces at the 
two correctional facilities; 160 spaces in various pre-release 
centers across the state; and 60 spaces at a new minimum security 
facility. The total number of people confined in state facili
ties at the end of December, 1982 was 956-- 15 percent more in
mates than space available. Also, 62 inmates are serving lenqthy 
sentences: 16 inmates are serving non-parolable life sentences 
and 46 are serving flat sentences in ex=ess of twenty years. 

Sources of prison overcrowding are shrouaed in popular myths 
about crime. No exact "science" of prison population proiections 
exists. It is commonly assumed that overcrowded prisons are the 
inevitable and direct consequence of increased crime rates and 
other relatea variables. This misconception (ana the obvious 
misdirected solu·tion of increasing available bed-space through 

(130) Interview with corrections officials, August, 1981. 

(131) l\ merican Prisons ann ,Jails: s ummarv Pin di nos ~nft fQJj,.g_y 
ImElicatiQns of a NaiiQ~~l Survey, p. 12. 
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capital construction} is no longer tenable. More recent research 
has shown that substantial changes in criminal behavior exert 
less influence in determining the number of offenders eventually 
imprisoned than commonly believed. This research indicates that 
lo~alized decisions, and changes in the decisions made by judges, 
prosecutors, and corrections officials are the key ingredients in 
the recent upward movement of prison populations.(132) 

In any event, any policy that changes the decision-making 
practices of the coqrts will have a substantial impact on prison 
resources and space. This suggests that critical attention must 
be focused on policy changes in the area of sentencing as a po
tential source of prison population problems. The construction 
of new prisons may represent a mistaken allocation of scarce fis
cal resources as long as the true sources of overcrowding are not 
identified and addressed. 

The sentencing reform in Maine was imolemented at a time when 
prison populations were high and resources low. As discussed in 
Chapter 3, this was not a result of changes in the cate of incar
ceration, which has remained stable throughout the time frame of 
the study. Rather, the pre-ref:orm population pressures on cor-
rections were a result of the increase in the sheer volume of 
convictions. That is, while the rate of incarceration remained 
constant!' the absolute number of confinements substantially in
creased. These early pre-reform problems of overcrowding may be 
tied to the reorganization of the courts and introduction of a 
full-time district attorney system -which increased the efficiency 
of the system, together with the increased incidence of crime and 
more effective procedures of police detection and arrest. 

As discussed in Chapter 4, the effect of introducing flat-time 
sentencing and abolishing parole was an overall increase in the 
length of confinement as measured by actual time served. This 
increase in incarceration length occurred for felonv convictions. 
The pre-reform increase in the number of felony convictions con
tinued throughout ·the period of study, along with the post-reform 
increase in the duration of confinement. The correctional sys
tem, already overcrowded, was ill-equipped and ill-prepared to 
deal with this unanticipated outcome. The analysis in this sec
tion will address the consequences of the abolition of parole and 
introduction of flat-lime sentencing for prison overcrowding. 

Prison populations are affected by changes in either the num
ber of admissions or the length of confinement of those admis
sions. The combined effect of numbers admitted and their sen
tence length is the "load" on the correctional system. Load 
refers to the annual number of person-months to be served and re
flects the additional resources required by the correctional 

(112) Joan Mullen, et al, !.!!l@.'£!£!!!! f£:1.2Q.!!.§. !!fUl !I.!!!!2, 1980, p. 
14 o .. 
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system to confine inmates admi~ted in a given year. Since ne~ 
admissions are added to ~n eK isting inmate population, changes in 
incoming numoers or senten:e l~nJths have :ompound effects on the 
resources of a correctional system. fhe current intake loa::i on a 
correctional system. as opp::>se:1 to its current popu1ati:>n, is the 
combination of annual ad~issio~s an:1 their senten:e lengt1s. As 
will be demonstrated i~ th~ analysis which follows, it was the 
co~bined impJct or c,ang~s in "load" resulting from pre-reform 
increases in tha number af adn issions and post-reform increases 
in time served tiat had 3 ~rof::>u~d impact that went largely unre
cognized in the nidst of the oth~r ;>ol icy changes occurring. 

Figure 8.1 presents t1e numJer- ~f annuaJ actmissions to state 
facilities from our sa~ple for t'le ti~e fra~e of the study. It 
shows that the ~umber of offend~rs admitted steadily increased 
prior to the 1976 reform, and jecre~sed after tie reflrn to~ 
level roug~Jy conparable t~ 1973 and l974. Th ese changes cann3t 
be attributej to the sentencing ref>rn but are a r~sult of previ~ 
ously discussed changes: the ~s~ of county jails, reor ~anization 
of courts. and the iitrodu:tion ,r full-time prosecutors. More
over. admissions have been som~w,at con5trdined by _the availabil
ity of bed space. 
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Figure a.1: Number of Ad~issions to State Facilities by Year 
Sentenced 
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The inc~rceration l~ngt, reported in Figure a.2 show the oppo
site tendency. While t~e number of offenders steadily increased 
prior to the ref,rm, a:tual tine served dec,eased in 1972 and re
mained fairly constant until 197~. After the reform, incarcera
tion lengt~ substantial1y increased. From 1971 throug~ 1975. the 
average incarceratio~ lengt~ w3s 13.9 months. From 1977 through 
1979, the average incarcerati,n length was 20.1 months--actual 
time served increased oy over fifty percent. 

The impact of this :h3nge in senten:e lengt, can scarcely be 
minimized. A comparision of ~?dian incarceration length con
crataly illustrates the pr~blen Jf bad-space created by the in
crease in senten:e lengt,. T~e m~dian is the mid-point--fifty 
percent of the -offenders serve l~ss and fifty percent serve more 
than tne median. In each ,ft,~ f~ur years prior to the reform. 
1972 through 1975, fifty Jercent of the inTiates were paroled in 
nine months or less. Foltowi,g the reform, median incarceration 
lengths ranged from 12 to 17 m,nths. ynis means that in order to 
release half the inmate po,ulati~n requires an additional three 
to ~ight months. Concretely, t~e ~esult is a substantial post
ref6rm increase in the amount of time necessary to make space 
ava~lable for incoming inmates. In the post-reform· period. a fili
ni~ym of thirty to fifty percent m~~~ time is necessary to bring 
about the same turnover in bed sJace. 
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Tahle 8.1 summarizes the findinqs pcesentea in Figures B.1 and 
8.2 The transition yearr 1q75, is excludea. As shown, the over
all mean incarceration lenqth increased by more than six months 
and the median incarcerations lenath increased bv five months 
following the reform. As measured by median incarceration 
length, fi,ty percent of the the inmates in the correctional fa
cilities are servinq fifty percent more time than their pre-re
form counterparts. 

Ti\RI.E 8.1 

Summarv of rhanqPs in Incarceration Length and Admissions 

Mean Incarceration 
.Lenath (Months) 

Median Incarceration 
Lenqth Ulonths) 

Average Number of. 
Admissions per Year 

AvE>rage Intake 
Load per Year 

11.9 2 o. 1 

?.80 

1719 5628 

Howeverr focusing only on length and the time required to 
turnover a proportio~ of bed space·undecstates the problem. The 
overall impact on corrections is the combination of numbers and 
length--the intake "load." This annual intake load from 1971 
through 1979 is sho~n in fi~ure A.3 Essentially, Figure 8.3 
shows the number of newly demanded person months to be served. 

Overall, the load on correctional ·Eacilities has increased 
substantially since 1971. The effects of the pre-reform increase 
in the number of offenders admitted to correctional facilities is 
reflected in the increased load for the 1972-1975 period. The 
post-reform increase in incarceration .lenqth larqel y accounts for 
the substantial increase in load which peaked in 1978 with 7176 
person-months to be served by admissions that year. 

The decrease in 1979 is signific~nt. Whether this is a system 
response to overcrowding is not known. However, it must be reit
erated that the intake load has a compc1unded effect on bed space. 
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Figure 8.3: Correcti3nal s,stam Intake Load, 1971-1979 

As summarized in Table a.1, i~ the pre-reform period of 1973 to 
1975, an average of 3739 pers3n-mo~ths were to be served each 
yea,. The corresponding figure for the post-reform period of 
1977 to 1979 is 5628 persoi-mont~s, or a fifty percent increase. 
As of this writing, many of th~se person-months are yet to be 
served. 

The load on M~ine•s carrectio1al syste~ has ~ontinued to in
crease. Since 1979, the nu~ber ~, admissions per year has rise~. 
Although no jata exist on the le~gth of these sentences, there is 
also no indication that senten:e le~gth has decreased. Thus, the 
load on the :orrectional syste~ :ontinues to grow. 
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CONCLUSION 

To be effective, a sentencing reform must address resources of 
the existing correctional system. Failure to do so is an invita
tion to undermine the objectives of the reform. In Maine, the 
potential imnact of abolishing parole and introducing flat-time 
sentencina on correctional resources was not assessed. It was in 
this area that the reform was least sensitive and where the most 
profound unanticipated consequences occurred. 

Corrections aut.horities operate ,d thin parameters of court de
cision making and processing. At a system level, they have no 
control over other agencies involved in sentencing decisions. 
Changes occurrina in the nrocessing of offenders by these agen
cies have direct impact on any correctional system by affecting 
population levels.. Such cha.nges result from either increases in 
the number of confinements or increases in the length of confine
ments, or both. In this jurisdiction ;Q2!:h occuc-red. The number 
of confinements increased prior to the reform, and the increase 
in sentence length occurred after the refor-m was implemented. 
The combined effect has been to increase the load on the system, 
thereby taxing available prison resources and inviting a nullifi
cation of the objectives and goals of the reform itself. 

I correctional svstem cannot effectivelv function when new 
policies remove its ~ontrol over prison popiilations and institute 
no other controls, nor additional resources. The reform trans
ferred control over population levels to the diffuse "front end" 
of the system--to courts and prosecutors==without any principles 
guiding the use of incarceration.. Without principled sentencing 
and articulated criteria, it is difficult, if not impossible# to 
build a rational and humane prison system. (133} 

Althouqh iudqes and prosecutors may not be concerned with 
prison overcrowdinq, correctional authorities are compelled to be 
concerned. Maine's Department of Corrections is seeking fiscal 
resources for capital constcuction and added discretionary re
leasing authority through the reintroduction of parole. Should 
parole be reinstated, the goals of Maine's reform to increase the 
certainty of sentence length ana centralize sentencing decisions 
in the courts will be undermined. Does this mean Maine's reform 
failed? Is some diffusion of sentencing power necessary for the 
criminal justice system to operate effectively? It is to these 
issues we now turn. 

(13~) See Norval Morris#~~~ Future of Im2risonment, 1974, for an 
extended discussion of this issue. 
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Q!!iRYI;gJ Qf fI.NDINGS 

Chapter IX 

CONCLUSION 

In 1976. Maine abolished its parole board, introduced flat sen
tencing, graded most offenses into five catagories of serious-
ness, and redefined substantive offenses. Prior to these re-
forms, sentencina decisions about incarceration lenath were 
shared between th~ judiciary, which imp6sed minimum a~a maximum 
terms of confinement, and an executive agency, the parole board, 
which made actual release decisions. This diffused sentencing 
svstem embraced the rehabilitative ethic which had dominated pe
nal policy since the turn of the century. 

The abolition of the parole board and the introduction of flat 
sentencing was a maior change. Alonq with Connecticut, Maine's 
reform was one of the most radical forms of parole abolition in 
the nation. The effect of this change on imprisonment and its 
implications for corrections are of crucial importance for states 
which have already .redefined the role of parole, as well as for 
states which are contemplating similar reforms. 

Maine 1 s reform did not crea·te "determinacy" as it is usually 
understood. It did, however, focus sentencing in the courts, de
velop increased certainty, and avoid oversimplification of crime 
seriousness. At the same time, the reform attempted to increase 
sentencing flexibility by expanding the options available to 
courts. In addition, the reorganization and redefinition of of
fenses, introduction of culpable "states of mind," and the intro
duction of seriousness categories attempted to increase structure 
and clarity .. 

Maine's revised criminal code was not intended to substantial
ly change the use of incarceration, or-the length of incarcera
tion. However, by 1979, corrections officials reported over
crowded prison conditions which they attributed directly to the 
sentencing reform, and particularly to the abolition of parole. 
These overcrowded conditions were seen as a result of increased 
numbers of offenders incarcerated and longer senten~e length-
both attributed to the new code. In 1981, the perception of ov
ercrowding led to a move, supported by corrections officials, to 
reinstate the parole board. This attempt £ailed in Maine's 110th 
Legislature .. 
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The present research is primarily concerned with court deci
sion-making and the changes in sentencing practices which result
ed from the 1976 reform. Changes in sentence type, in incarcera
tion length, and in the basis of both type and length decisions 
were examined utilizing aata on superior Court criminal convic
tions from 1971 throuqh 1979. overall, the analysis examined the 
impact of the sentencing reform, attempted to isolate this change 
from other reforms and historical changes on court decision mak
ing,and, in turn, on Maine's correctional system. 

Maine's sentencing reform has not substantially changed the 
rate of incarceration. The proportion of those convicted receiv
inq some form of incarceration has remained fairly constant at 
approximately 38 percent, although increased convictions in the 
courts has led to an increase in the absolute number of offenders 
incarcerated. Following the reform, there has been a steady in
crease in a particular type of incar-ce:r.ation sentence--"judicial 
parole" or split sentences--and a concomitant decrease of sen
tences of incarceration only. Thus, a functional equivalent to 
parole supervision has emerged but differs from the previous sys
tem as it is court controlled. 

Althou~h the proportion of offenders sentenced to incarcera
·tion has no·t inc.reased, offenae·rs sentenced after the reform are 
serving more time. Since parole was abolished, the average in
carceration lenqth has increased by mace than five months, a fif
ty percent increase. This increase is not a result of either 
changes in the court 1 s case load or in corrections decision- mak
ing; the increase is a direct result of changes in the sentencing 
system~ This is a fundamental, direct, unanticipated and largely 
unwanted outcome. 

The combined effect of the increase in sentence length and the 
increase in the number of offenders incarcerated has been to sub
stantially increase the "load" on the correctional system in 
Maine .. The sentencing reform has had a profound impact on exist
ing problems of overcrowding in state facilities, and has com
pounded those problems. tn addition, the sentencing reform has 
substantially altered the composition of the inmate population, 
particularly at the Maine Correctional Center, creating further 
difficulties for corrections-

Nevertheless, Maine's sentencing system successfully imple
mented one characteristic of deterrninacy--an overall increase in 
certainty. Although inmates and the public nov know when they 
will be released at the time of sentencing, the change is mean
ingless to the advocates of sentencing reform, as there are no 
durational standards or quidelines to limit judicial discretion. 

Neither the clarity nor the consistency of court decisio.n-mak
ing about either type or length of sentence has substantially in
creased following reform. Changes in the types of sentence given 
offenders and changes in the length of incarceration apparently 
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ao not reflect a systematic change in the characteristics used as 
a basis for sentencing or in the relative importance of these 
characteristics .. 

Overall, to stllll.marize the research findings, the effect of the 
1976 sentencing reform has been to change the type of incarcera
tion sentences but not the overall rate of incarceration; to sub
stantially increase incarceration 1-ength; to increase sentence 
length certainty; and, to increase the load on corrections facil
ities and overtax those facilities. Despite other consistent ef
fects. the 1976 sentencing reform has not had a substantial im
pact on the basis for sentencing decisions or on the consistency 
of those decisions. 

THE POLITICS OF REFORft 

Reform is a difficult and frustrating enterprise. Tt is always 
imperfect; it alwavs falls short of its promise, and sometimes 
even has unforseen consequences which subvert its intent. {134) 
Reformers encounter the intransigence of agencies vhen reforms 
are not compatible with organizational goals. Any new policy is 
subject to administrative delays, diversion and dissipation. (135) 

Explanations of the failur:e of new policies are often framea 
in terms of this administrative intransigence or in terms of lack 
of resources for implimentation. 

The commonest explanations are in terms of shortages of 
resources-- staff, finance or buildings. Or alterna
tively, failure is explained in terms of the weakness 
of policies which were basically sound in conception 
but had technical failings, or which faltered in execu
tion because of "administrative weaknesses."{136} 

As appealing as such explainations are, partly because they 
tend to place "fault" in some administrative, bureaucratic limbo, 
they lack credibility when applied to the systematic failure of 
major policies to attain their central objectives. This is the 

( 134} See, for instance, T.. Bl~~berg, "Widening the Net: 1\.n .Ano
maly in t.he Evaluation of Vi version Programs. 11 

[135) See, for instance, H.E. Freeman, "The Present State of 
Evaluation Research,'' 1977; Richard Elmore, "Organizational 
Models For Social Program Implementation," 1978; ana Steven 
Vargo, Law and Societv, 1981, pp 260ff for general discus
sions of implementation and recent social programs. 

[136) v. Geocge and P. Wilding, Ideolo~y and Social Welfare, 
1976, p. 117. 
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case with sentencing reform ana the "move to determinacy." De
spite a variety of strategies ana institutional arrangements, not 
one state can be said to have achieved determinacy. Only Minne
sota has even come close. 

The challenge for reformers in the acea of sentencing has 
been to develop a rational sentencinq system, with clearly de
fined authority and a clearly articulated incarceration policy. 
Reformers as diverse as hndcew von Hirsch and David Fogel have 
callea for clarity, consistency and justice. {137) They have lit
tle reason to be pleased about the new sentencing policies that 
have been adoptefl in Maine and elsewhere. But it is difficult to 
believe that this svtematic failure can be rectified by aadition
al resources and institutional "tinkecinq." 

Public policy reform ·takes place in a socio-political cont.ext, 
not iust a bureaucratic one. In an area as sensitive as criminal 
sentencing and sanctioning, it would be foolhardy to try to un
derstand the systematic failure of reform without examining the 
broa~er political and social context. our examination leads us 
to suggest that the failure of sentencing reform in Maine, and 
elsewhere~ was precipitated by a "mocal panic" ana, as a result~ 
the reform was appropriated by the Bight. 

In Chapter Two, we discussed the context of ~aine1 s reform and 
the changing agenda 11 forced 11 upon ·the reform Commission in tha 
area of sentencing. This happened at a time when public concern 
about crime, criminals, parolees, parole release and the efficacy 
of parole supervision approached a level which can reasonably be 
characterized as "panic~" T~is was an era of "safe streets," of 
"law and order," ana of a Presidential campaign by both Nixon and 
Wallace, although epitomized by the rhetoric of Spiro lgnew, de
crying the moral degeneracy of American society. 

Stanley Cohen's analysis of a moral panic in Britain suaaests 
that such panics are both "normal" and a force to .be reckoned 
with. He summarizes the phenomenon as follows: 

Societies appear to be subject, every now and then, to 
periods of moral panic. A condition, episode, person 
or group of persons emerges to become defined as a 
threat to societal values and interests; its nature is 
presented in a stylized and stereotypical fashion by 

( 137) .l n drew von Hirsch, "Constructing Guidelines for sentencing: 
The Crital Choice for the Minnesota Sentencina Guidelines 
Commission", 1982; and David Fogel~ We Are fhe Livina 
,R;r;:oof, 1975. 
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the mass media; the moral barricades are manned by edi
tors, bishops, politicians ana other right-thinking 
people; socially accredited experts pronounce their di
agnoses and solutions; ways of coping are evolved or 
{more often) resorted to; the condition then disap
pears, submerges or aeteriorates and becomes more visi
ble. Sometimes the object of the panic is quite novel 
and at other times it is something which has been in 
existence long enough, but suddenly appears in the 
limelight. Sometimes the panic is passed over and for
gotten, except in folklore and collective memory; at 
other times it has more serious and long-lasting reper
cussions and miqht produce such changes as those in le
gal and social policy or even in the way society con
ceives of itself.(118) 

Parole boards, and the liberal "coddling" better known as re
habilitation, became the target o·f a panickea citizenry. (139) 
This citizenry, and its vocal leadership, found unwitting allies 
in liberal critics of the rehabilitative ideal and the liberal 
proponents of determinate sentencing. Foe Maine's reform Commis
sion, once the rehabilitative undecpinnings of the first proposal 
collapsed, a "logically intolerable situation of conflict between 
the iudiciary ana parole board became a visible social issue 
calling for rationalization of the sentencing structure." The 
organizational response, in Maine as elsewhere, was to accommo
aa te "ad hoc" in·te:r:est groups i:n the area of sentencing .. (140) 

The Commission did not concede to the demand for mandatory 
sentences. It compromised with high maximum penalties and parole 
abolition. There was little or no conce.rn about reducing the oc= 
casion for incarceration or reducing the duration of confinement. 
But the idea of focusing sentencing authority and discretion in 
the more visible court (guided by even more visible and elected 
prosecutors) worked extremely vell. The outcomes have shown lit
tle to reflect the wishes of liberal reformers: use of incarcera
tion has not decreased and incarceration sentences have become 
longer. These outcomes reflect the ideological demands of the 
vocal Right. 

{138) Stanley Cohen, Folk Devils and "'!oral R.~!!1£§: rhg ~£ggt!!!!l. 
of Mods and Rockers, 1972, ~~-g;----

{139) Although, as we have noted in our examination of certainty, 
the image of the parole board as releasing inmates as soon 
as they were eligible may have been a mispecception. 

(140} See Marvin Zalman, "The Distribution of Pover in Sentenc
ing," 1979 .. 
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The British penologist, A.E. Bottoms, has aptly summarized the 
process: 

Thus, the reform movement •hich souqht to reduce uncer
tainties about incarceration and incarceration lengths 
has launched the potential for a new form of repression 
where «desert" is appropriated by the Right who have no 
difficulty with "deserved and equal" ptmishment but in
sist on long fixed sentences. {141) 

Our discussions of the context of reform, the implementation, 
history and revisions of the refotm, and the empirical impact of 
the reform all support Bottoms" observations. Looked at this 
way, Maine's reform is as much a product of the new right as of 
the old liberal left. 

The Naivete of Determinacy 

In retrospect, the changes that have occurred in sentencing stat
utes in numerous states can be seen as attempting to fulfill an 
unrealistic set of expectations. The promise was that formal 
equality in sentencing, with penalties proportionate to social 
harm, would reduce prison populations, reconstitute those popula
tions, and transform the prison itself from a lawless to a lawful 
institution. rn short, the refocmecs• promise was to create a 
system which was truly jg2!,. 

It is clear that aavocates of determinacy underestimated the 
potential for their reform ideas to be appropriated by those with 
quite different outcomes in mind. However, they also have failed 
to recogni~e that sentencing reform {and criminal iustice reform 
in general) is inextricably tied to broader social issues. 

The new reforms have not even made a marginal gesture toward 
the issues of social injustice and social inequality which were 
seen as a ma ior rationale -for .refo.rm by the American Friends Sec
vice Committee in ~t£~gg!~ fQ£ ~ti~: 

To the extent then, that equal iustice is correlated 
with inequality of status, influence, and economic pow
er, the construction of a just system of criminal ius
tice is a contradiction in terms. Criminal justice is 
inextricably interwoven with, and largely derivative 
from a broader social justice. (142) 

(141) A. E. Bottoms, "The Coming Crisis in British Penology," 
1978, p. 13. 

( 142) A. F. S. C .. , ..§.t.ruoqlg f~H: Justi£g, ·1977, p. 16. 
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This is not to say, of course, that advocates of sentencing 
reform have not been concerned with these issues. However, it 
should have been evident that the solution to social inequalities 
was not going to be found by the manipulation of legal punish
ments ana that, in many respects, the liberal arguments for sen
tencing reform had come to resemble their more conservative 
counterparts. (143) In short, the new sentencing policies have not 
carefully confronted the question of what punishments are justi
fiable in a society full of social inequities and injustices. 
Thus, the achievement of forma1 equality in sentencing does not 
prevent them from having substantive consequences which are any
thing but. equal ana, in fact, may be repressive. For the system
atic application of an equal scale of punishments to systemati
cally unequal people tends to reinforce systemic 
inequalities. {144) 

Failing to confront these critical issues ana failing to con
front the broade-r political agendas implicit in ·their reforms, 
liberal advocates of the "move to determinacy" have left them
selves open to a ppropria·tion. ( 14 5) 

"Safe Streetsn ~n Maine and the Nation 

During the 1g10 1 s, Maine's prison population increased and, fol
lowing the reform, the sentence length for incarcerated offenders 
increased. Although there was some increase in sentet,ce certain
ty for incarcerated offenders, the major result of the reform was 
that they were more certain to be incarcerated longer. We have 
argued that this general increase in severity of sentencing is 
expressive of the socio-political climate which has placed pres
sure on judges and prosecutors to "get tough on crime." In this 
sense, the reform successfully facilitated the general increase 
in severity by placina sentencing authority vhere it vas more 
susceptible to public panic. 

{143) See Ronald Bayer, "Crime, Punishment, and the Decline of 
Liberal Optimism," 1981. 

(144) Jock Young, "Left Idealism, Reformism and Beyond: From New 
Criminology to Marxism," 1979. 

(145) rt is to be noted that much of the reform agenda, in Maine 
and elsewhere, incorporates an ideology embracing u tili ta
rian aims for punishing that emerged in the iqth century. 
It should also be noted that both the utilitarian ideal and 
the rehabilitative ideal emerged, at least in part, out of 
concerns about broader issues of social justice and pro
gressive liberal concerns about prison conditions. 
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It would be misleaaing to suqgest that this genecal tcend to
ward increased severity was confined to Maine or a result of lib
eral sentencing reformers. The Uni tecl st.ates has been under9oing 
a significant increase in prison populations. In states which 
have anoptea "determinate" sen·tencinq, there is a tenaency to 
"blame" the increases on the sentencinq reforms, but the increas
es have occurred in in almost every jurisijiction, whether or not 
they have aaop·ted reforms .. 

Examininq data from the the neiahborina states ot Vermont, 
New Hampshire, and the entire northeast, , we can see that the 
changes in Maine are not isolated. The overall incarceration 
rate {per 100.000 population) has increased in all the states 
and, consequently, prison populations have increased over the 
nine-year period from 1971 throuqh 1979 (the last year for ouc 
data). Table 9.1 reports these data and reveals some interesting 
trends. First, Maine, New Hampshire, Vermont and the entice 
northeast increased their incarceration rate over the nine-vear 
time frame. Second, the proportionate increase from 1971 to 1979 
was the highest for Vermont, with a 84.9 percent increase fol
lowed by Maine, with a 57.q percent increase. 

TABLE 9.1 

Incarceration Rates (per 100,000 population) In New England 
States, 1971-1979 

E_ate E.er. 100.000 civilian !lQE.!!J& ti QB (Q.gQ .. Jll 

§.tstg 1~11 122:?. 1.2.1.1 1274 127'1 121§. 1~12 1.2.1~ 1121 

Maine 45.1 46.3 43.8 50.4 60 57 61 53 71 

New 
Hampshire 28. 0 10.8 311 .. 6 27 .. 1 11 30 26 32 35 

Vermont 46.5 30.0 40. ":\ s,. 5 51 61~ 57 76 88 

Total 
Northeast 56 .. 4 56.8 60 .. 'l 63.4 70 13 77 82 90 

source: Sentenced prisoners in State and Federal instutitons 
on Dec. 31, by reqion ana jurisdiction, in Flanaqan, et al, 

Sourcebook of criminal Statistics--1981, 
u.s. Department of Justice, 1982. 

----~---
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Looking at the changes in incarceration rates since 1976, the 
year of Maine's reform, we find that Vermont shows the greate~t 
change, with a 34.4 perc~nt i~crease in rate of incarceration. 
Maine is second, with a 24.6 percent increase, and New Hampshire 
third, with a 16.7 percent increase. 

llthouah these data are difficult to interpret because they do 
not tell ~s about sentence length, it is clear that the trend to
ward increased sentence severity is not unique to Maine and is 
not linked to sentencing reform. 

EVALUATING MAINE'S REFORM 

What do these findi.nos mean? Has Maine's sentencing reform 
been a nsuccess" or a "failure?" These are extremely difficult 
questions to answer, since different commentators suggest differ
ent goals or ideals for reform and, hence, different criteria for 
evaluation. Participants in the change, and the authors of the 
new sentencino system, suagest that the only meaningful criteria 
are the goals of the reformers themselves. Others suggest that 
the croals of the natio.nal "move to determinacy" are ccitical, 
particularly insofar as such an evaluation ~ould have implica
tions for other jurisidictions. Finally, in a somewhat more mun
dane but equally imoortant vein, others argue that any reform 
must ultimately be judged on its workability-- whether the reform 
results in a coherent and manageable system. All three evalua
tion modes are important for an overall assessment of Maine's re
form. Nor are these three strategies distinct. For instance, 
reform goals mav be modified by workability concerns, and often 
are undermined by them. Thus, any meaningful overall assessment 
must attend to all of these concerns, and the inter-relationships 
among them. 

In the end, the objectives of Maine 1 s Criminal Code Commission 
were limited: 1) to increase the visibility of decision-making 
about the release of prisoners by abolishing the parole board; 2) 
to increase "certainty" of sentence ler.qth by 'firmly situating 
the regulation of incarceration length in the court at the time 
of sentencing by requiring iudges to impose flat, non-parolable 
sentences of incarceration~ and, 3) to ensure that the system is 
flexible. 

As iudged by the objectives of the Commission, the reform was 
at best a qualified success. Compared to the indeterminate sys
tem it replaced, the new legislation has resulted in more visible 
and certain sentences. i\s discussed in Chapte.r. Seven, the "cer
tainty'' of sentences bas increased. However, serious questions 
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must be raised as to whether the other objectives of the 
Commission have been met .. 

The Comrnissionls attempt to inteqrate various agencies by in
troducing flexible "checks and bala:nces11 has !!Q:t met with suc
cess.. The "soli t sentence" or "iudic ia 1 parole" component has 
been changed and limited by the legislature. The community 
transfer provisions and the resentencing provisions, intended to 
increase flexibility as well as to serve as a "check" on sentenc
ing, have not worked. 

The sentencing policy as implemented in 1976 authorized cor
rections authorities to petition the judqe for resentencing and 
authorized corrections to transfer inmates to community-based 
programs .. The original authority to petition foe resentencing has 
been declared unconstitutional and is not operant. The authority 
of corrections to transfer inmates remains, but it has been seen 
by corrections officials as undermining legislative intent. Con
sequently, transfer authority has heen used very little. 

Tn short, an Q_y_er2,ll evaluation of the Commission's qoals suq
gests that it failed. The Commission souaht to aevelop an inte
qrated sentencing system with checks and balances as a context 
for certainty of sentence length. This has !!.Qt been accom
plished. Court decisions and policies adopted by corrections re
garding community transfers have had the indirect outcome of un
dermininq these qoals. (146) 

{146) Of course, appellate review of se•tencina remains a part of 
the checks and balances, but this revie~ process, always 
limited, has been further eroded. As discussed in Chapter 
Two, the scope of principles developed by the appeals court 
is limited. Refinina principles for minor infractions sel
domly occur, as no opportunity exists for the Appellate 
Court to deal with the critical distinction between non
custodial penalties, such as probation, and custodial pen
alties. The Appellate Court does have the opportunity to 
develop principles of sentencing determining the duration 
of confinement, but it is mostly limited to those appeals 
concerned with severe sentences, not lenient ones. Conseq
uently, the Appellate Court is not adequate to rneaninafully 
check the discretion of the sentencing ;udge. 
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National Goals 

Evaluating the "success'' of Maine's reform necessarily involves 
value choices. The ~receding discussion treated the need for 
more clarity and consistency in sentencing decisions as an impor
tant goal. This may not be the most important criterion of suc
cess for a goal in this iurisdiction. 

Maine and Connecticut are the only jurisdictions to date to 
have abolished the uarole board ~~1 concomittantly vested virtu
ally all sentencing power in the courts. This unique innovation 
was not accompanied by anv attempt to regulate case decisions of 
the court. In both states, the decision as to whether to incar
cerate an1 for how lona are matters left entirely to the discre
tion o~ the sentencing judge. With no standards or explicit pol
icies to make either o~ these two sentencing decisions, one could 
not expect the new system adopted in Maine to result in more pre
dictable sentencing outcomes than the system it replaced. Tt is 
this issue which is central to the criticism ot Maine's new leg
islation by advocates of determinate sentencing. 

Essentially, our examination of chanqes in the basis of sen
tencing in rh~pter SevPn neithAr supports nor refutes the conten
tion of advocates of determinate sentencing that Maine's new sen
tencina system has huilt-in disparity. However, it is clear that 
the operant oolicy of the court is nQt one that addresses dispar
ity in any meaningful wav. ~his is reflected by great variation 
in the factors which effect sentencing decisions. 

If the legislative goal was to require the courts to punish 
people for what thev have done {offense and offense seriousness 
only), some basic policy changes are required. For instance, the 
number of offense classes could be increased, with a narrower 
range of penalties for each class. Under the present system, 
some of~enders convicted of Class A burglaries have been given 
probationary sentences while others have been given the maximum 
allowable sentence--240 months of impcisonment. This same range 
of choices is available, and has been imposed# for Class A rape 
convictions. A refinement of both the number of offense classes 
and available sentences would further increase the clarity and 
consistency of court aecisions. 

WorkabilitI 

The final basis for assessing Maine 1 s reform is the strategic 
question of whether the new system works. Has the reform result
ed in an administratively workable system? ~s Ohlin and Reming
ton point out, the adminstcation of criminal iustice is a single 
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process wi·th a common objective of processing off enders. ( 14 7) 
Chanqinq one aspect of the system has systematic impacts on oth
ers, requiring reorganization of the entire system. Here, the 
basic question is whether Maine's new system accommodated those 
needs and avoided distortion and unanticipated outcomes. 

The basic finding is that the new system has not met with the 
success intenaed. The underlyin~ reason for the lack of success 
is the increase in sentence length. Maine's reform as implemAnt
ed has resulted in prison overcrowding because sentence length 
has sharply increased. The abolition of parole release resolved 
the basic conflict of function and authority between the parole 
board and t.he ;11diciary, but this change in sentencinq ·power also 
impacted on the control and influence of the correctional system 
over population sizes at the tvo state correctional facilities. 
Corrections officials lack any leaitimate mechanism to control 
the size of their orison population. 

The abolition of parole and the changes in aood time crediting 
have made it increasinqly difficult foe corrections to deal with 
these problems. Prison manaaement requires some control over al
location of resources, size and composition of prison popula-
tions, and internal discipline. The release of inmates throuqh 
the parole mechanism facilitates the maintenance of orison disci
plin~, provides a lid for overcrowded conditions, a~d creates an 
opportunity for corrections' input into release decisions while 
diminishing their responsibility for those necisions. AS a re
sult, it is easy to understand why the Maine Department of Cor
rections viqorouslv campaigned, albeit unsuccessfully, for the 
reintroduction of parole. 

The new corrections facility at Charleston is laroP.lY a testi
mony to the unintenned consequences of thP. 1q75 sentencinq re
form. This is not to say the reform is the cause of Maine 1 s ov-
ercrowded conditions. ~s indicated in previous chapters, those 
conditions wouln have emerqed even if no chancre in sentencincr had 
occurred. However, reform certainly contributed to and agqravat
ed overcrowding, while limiting the solutions available to cor
rections. 

Thus, it does not appear that ~aine's reform has resulted in a 
more workable system. The focus of administrative problems is 
the correctional system, which has apparently not been able to 
effectively deal with the consequences of the 1976 reforms. 

{147) L. Ohlin and F. Reminaton- ttSentencina and Its Effect on 
the system of the Administration of Ju;tice,~ Law and Con
temoorar.y Pr.ohlems 23, 1959. 
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POLICY IMPLICATIONS 

~aine's new Department of Corrections is at a crossroads. Policy 
decisions made in the near future will affect the overall iustice 
of the system and will either succeed oc fail to address the 
overall rationality and coherence of the sentencing system. 

A recent analysis of American prisons and jails indicates that 
the most important issues to be faced by corrections in the dec
aae of the 1980' s are a result of over.crowding., .( 148) Maine is no 
exception1 it has not escaped the problem~ What is needed is a 
clear and practical discussion of the policy options available 
and their practical consequences~ 

Mullen, §.:t .!!l, suggest that three r,road policy alternatives 
are available to deal with current overcrowuinq problems in cor
rections: 

1- Expani the supply of prison soace; 

2. Re~uce ~emand for prison space throuah diversion proarams; 

1. Requlate demand for prison space through requlatory action 
requirina explicit nolicies to control both intake ana re
lease. { 149) 

The first alternative is the only one which deals with §~RElY of 
space. The others focus attention on system policies which af
fect ~~ill~~~, such as use of alternatives to incarceration, sen
tencing guin~lines and narole release~ 

In Maine, thus far, the alternative pursued has been the 
f irst--inc reasi nq the §.!!.EElY of. prison space.. The Department of 
Corrections has opened a new facility, a converted Air Poree base 
with virtually unliwited potential hed space. The creation of 
more snace, a "hi:icks and mortar response," essentially ~££Q.!!l.Q.
dates current judicial sentencing practices. It increases expen
ditures without reducing demand, and is therefore not cost effec-
tive. It would be difficult to arque that no expansion of 
facilities is necessary. But, expanded facilities cannot "solve" 
the problem. tn fact, expansion may compound the problems by in
creasing ?lemand. 

There is some indication that increased soace creates in
creased demand, through something akin to a Parkini;iii-faw: 
prison populations expand to fill the space available. This 

(148) From Joan Mullen, et al. American Prisons and Jails-Volume 
1: summary Findinas ana. £,Q!,._ig_y Implications of a National 
survey, 1qao, p .. 115 .. 

(14q) Tbid, p .. 115, esp. 
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means that a decision to expand facilities is, in effect, a deci
sion to add more orisoners. William Naqel, a national expert on 
corrections, argues that the availability of additional prison 
space is responsible for increasing the number of persons con
fined, dRspite the lack of clear evidence of anv deterrent or re
habilitative effect .. (150) This view is larsrely supported by ~ul
len et al. { 151) Essen ti al 1 v, their argument is that i udges feel 
constrained by lack of incarceration space, the anguished cries 
of corrections officials, and concern about the adverse effects 
of overcrowded prisons on offender recidivism. This, in turn, 
results in aeman~s for increased space, and especially new "qual
itv" space, which will he filled as soon as indqes no lonqer feel 
constrained .. 

This vicious circle, witb increased supply increasinq demand, 
apµears directly rPlevant to Maine. ,t least since 1975, correc
tions officials have repeatedly requested that the iudiciary lim
it the use 0¥ incarceration, and litiaation by inmates in Federal 
Court has callP.d into question the quality of available space at 
t~e orison. rourt admissions to Maine 1 s correctional facilities 
incr~ased throuqh 197Q. Facently, thP trend of increased admis
sions has escalated, possihlv as a result of a iudicial percep
tion of increased overall space. 

In any event, the creation of more prison soace only addresses 
the "end" or ttcP.snlt 11 of increased demand, not the sonrce. Ef
fective measures to control demand are necessarv either as an al
ternative or as a supplement to exoandinq correctional facili
ties. 

The basic issue to be resolved in choosing which policy or 
policies to pursue is which decision-making body or aqencv should 
be empowered to make "real" sentencing decisions: a parole board, 
corcections officials, or the judiciary. In other words, "Are 
real sentencing decisions properly a iudicial or executive func
tion?" Once this political issue is resolved, a sound and ration
al sentencing policy can be implemented. 

The reintroduction of parole would be an effective device for 
managin~ prison population levels. Tf the parole board were re
quired to adopt explicit quidelines defining the bases for making 
release decisions, it could increase the consistency of the sen
tence length imposed by Maine•s judiciary. In essence, this ap
proach creates a sentencing review board. 

There are four disanvantaqes to the reintroduction of parole: 

{150) William Naqel, The New Red Rarn: 
Modern American i?ri"~oii; TI13:---
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1. A parole board cannot ensure that all sentencing decisions 
are equitable. Its decisions would only increase the eq
uity of sentences for those who are incarcerated (this 
critical question would be left to the trial court). 

2. This approach could undermine the goals of both the na
tional move to determinacy and the goals of the drafters 
of Maine's reform by reducing the certainty of sentences. 

3. To the extent that release decisions would necessarily be 
predicated on inmate behavior while in prison, sentence 
length would not be based solely on the offender's crime. 

4. Moving actual sentencina authority from the courts to the 
oarole board would undermine the intent of the reform, 
~hich was to firmly locate sentencing authority in the ju
diciary .. 

Increasing the authority of corrections officials to transfer 
inmates to comrnunitv-hased proqrams would have the same advantaqe 
and disadvantages. ~hus, both parole reintroduction and the in
creased use of transfers would assist in dealing with prison ov
ercrowding, but their common disadvantage is that they deal with 
the symptoms rather than the sources of overcrowding. The §~~t£! 
of overcrowdinq and the source of inconsistencies lies in the 
sentencing practices of the-courts. 

Pursuina policy options focused on changing the court's sen
tencing practices has the advantaae of extending the 1976 reform 
rather than reversinq it. Unlike reform in some other states, 
Maine's reform was n;t aimed at reducing variations in sentenc
ing. Nor was much attention paid to limiting and focusing the 
use of incarceration. However, addressing these issues is com
patible with the 1976 reform and would solve many current prob
lems .. 

Structuring sentencing decisions so as to improve equity and 
fairness, as well as regulating intake into the correctional sys
tem would requir€~ 

1. The development of a coherent philosophy of punishment 
from which standards could be established; 

2. The development of sentencing guidelines, either by judges 
themselves, by a sentencing commission or by the legisla
ture; and, 

3. The effective implementation of these guidelines ... 

The developmen·t of sentencing guidelines would reduce, though not 
eliminate, the individual discretion of judges and would increase 
consistency among juages in sffntencing ~l! ,offenders. At t.he 
same time, guidelines would retain the visibility, early time 
fix, and court focused sentenciinq effected by the 1976 reform. 
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Of course, sentencing guidelines would not necessarily allevi
ate, or even palliate, overcrowding. It is necessary for stan
aards and guidelines to treat imprisonment as the use of a scarce 
and valuable resource. One oossible model is the Minnesota 
guideline svstem, which directiv addresses, structures and limits 
the use of i~carceration. 

The majo.r policy sugqestea is to g!!.fil!.!l the reform.. The 1976 
sentencina reform could be extended by introducina a coherent 
philosophy for making sentencing decisions and ~Y developing 
guidelines based on that philosophy to increase the consistency 
of sentencing decisions made by a diverse j~diciary. The five 
ranks of offense seriousness could be extended and clarified. 
Such a system would increase consistency among judges in making 
sentecing decisions, and retain the visibility, certaintv, and 
court-focused sentencing power implemented by the 1976 reform. 
The result of this alternative would be that Maine, the pioneer 
state in sentencing reform, would become the first state to fully 
implement a complete determinate sentencing system. 

The future direction of Maine's criminal justice system de
pends on present policy decisions. Jn this sense, Maine is at 
the crossroads of justice, making decisions which will shape the 
future contours of iustice in the state. 
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