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PREFACE

This report grows out of an dinterest in penal policy. Over
half a decade has passed since the beginning of a movement to re-
form and rationalize sentencing systems in the United States.
The ways in which these new sentencinag policies have been imple-
mented has varied tremendously. Studies purporting to assess the
implementation of determinate sentencing systems do not have com-
mon measures of outcomes, nor common definitions of key concepts.
As a result, a clear picture of impact cannot be formed.

Thus, it happens that controversies rage about matters as div-
erse as the meaning of determinacy and indeterminacy; +the proper
justification for punishment; how sentencing authority should be
apportioned; who should make sentencing decisions; how much tinme
a person should be confined; and the extent to which that discre-
tion should he limited. Tt appears that one source of difficulty
in arriving at a clear direction for the future is lack of agree-
ment about certain fundamental, normative issues-~-a dissensus
which has led to competing agendas for sentencing reform on a
wide range of issues.

In 1976, Maine changed its sentencing policy from an indeter-
minate sentencing system with parole to a flat sentencing systen
without parole. This change preceded much of the national "move
to determinacy” and the flurry of reforms in a variety of states.
One disadvantage of being the pioneer state in rejecting indeter-
minacy has been that Maine's reform has attracted a good deal of
national criticism. One advantage is that enough time has passed
for a realistic, overall assessment to be made of the reform and
its conseguences. This case study is intended %> make such an
assessment. Tt is aimed at a national audience of scholars, pol-
icy makers and practitioners. In so doing, we hope we have pro-
duced information upon which sound policy changes can be intro-

duced to rationalize that system known as criminal -justice.

The first chapter provides a context for Maine's reform by ex-
amining changes in sentencing policy throughout the nation and
the variety of reform models which have been developed. Focusing
on Maine, the next chapter presents a detailed analysis of the
changes in the sentencing statutes, including a sketch of the
history, process and context of the changes, and examines the na-
tional criticisms of Maine's reform. Chapter Three frames the
empirical research contained in the remainder of the report, de-
scribes the data and methodology employed, and discusses the
methodological problems encountered.



Chapters Four through Bight present the analysis of changes in
type of sentence, changes in sentence length, changes in certain-
ty, changes in sentence consistency and predictability, and
changes in the load on correctional facilities in the state. The
final chapter brings together the results of these analyses in
terms of an overall assessment of the impact of the reform and
confronts several additiomal theoretical and policy issues about
sentencing refornm.

This study is focused on the middle of a complex processe We
have been primarily concerned with sentencing decisions and their
outcomnes. This decision-makimng, of course, takes place in the
context of prosecutorial decision-making and 4is followed by cor-
rections and/or parole board decision-making about inmate re-
lease. We hope to use the present research as a base to look at
these other elements in further projects.

- iv -
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Chapter I

SENTENCING REFORM IN THE 1970°'S

In 1870, the first prison congress adopted a "pDasclaration of
Principles" calling for correctional treatment programs, proba-
tion services, incentive systems for inmates, and professionali-
zation of staff.{1) These principles reflected a mounting faith
during the mid-1800's in the ability to rehabilitate offenders.
To put the principles into effective force, prison officials
needed extensive latitude over the conditions of confinement,
and, most importantly, over the length of confinement. The in-
determinate sentence was the vehicle to deliver this latitude.
By 1944, every American jurisdiction had adopted the indetermi-
nate sentence.

A century later the ethics and effectiveness of the indetermi-
nate sentence were being seriously gquestioned. By the nid-1970's
the advocates of reform resoundingly rejected the indeterminate
sentence in favor of principles centering on fajirness. YFair-
ness" did not mean individualized sentencing, but almost the very
opposite—-equitable, proportionate sentencing with early notice
of how nmuch punishment the offender was to receive.

This whapter examines why the indeterminate model of sentenc-
ing came into disrepute, what changes in penal policy were advo-
cated, and what changes in sentencing occurred as a result in the
United States during the 1970's.

. (. o e W v

The discretion created by the indeterminate sentence and the au-
thority thereby vested in the parole board rests on two basic as-
sunptions. First, the assunmption that treatment works({2) and
second, the assumption that there are factors identifiable by a
parole authority which permit prediction of future behavior. {3)

D S G T A S S L S — W . W —

{1) National Conqgress on Penitentiary and Reformatory Discipline,
Statement of Principles, 1871, pp. 541-543.

(2) Lawrence F. Travis,YIY and Vincent O'Leary. Changes in Sen-
tencing and Parole Decision Makina: 1976-78, p.7.

(3) Ibid. p.7.



These assumptions came under serious attack during the 1970's.

The indeterminate sentence and 1its reliance on institutional
programs and parole board discretion have not been justified. by a
demonstrated ability to reduce recidivism. Bailey{4) and Martin-
son{5) carefully reviewed research evaluating the impact of cor-
rectional programs on recidivism. Their conclusions were not en-
couraging. Bailey concludes:

Therefore, it seems quite clear that, on the basis of

this sample of outcome reports with all of its limita-
tions, evidence supporting the efficacy of correctional
treatment is slight, inconsistent, and of questiomnable
reliability. {6)

It was the work of Robert Martinson, however, that most criti-
cally evaluated correctional pronrammlnq. A thorough review of
the research led to the conclusion that:

with few and isolated exceptions, the rehabilitative
efforts that have been reported so far have had no
appreciable effect on recidivism. {7)

Although there have been attempts to refute Martinson's conclu-
sions as premature or as inaccurate, the refutations have not
carried much weight. {8) The reason for this may lie not so much
in the nature of Martinson's findings as in the building of a
constituency who believed that the practice of indeterminacy was
unethical.

At the heart of the indeterminate sentence lies the the belief
that human behavior--criminal behavior in particular--is predic-
table. Particularly crucial to the predictive assumption is the
ability to identify the time during the indeterminate term when
the offender is optimally release-ready and therefore presents
the "least threat to society."{9)

—————— 7} . S s 1, D ) D i Y 232 e S sy,

{4) Walter C. BRailey, "An Evaluation of 100 Studies of Correc-
tional Outcome," 1970, pp. 733-742

{5) Robert Martinson. "Hhat Works?--Questions and Answers abhout
Prison Reform," 1974, pp 22~54.

(6) Bailey, "An Evaluation," p. 738.
{7) #Martinson, "What Works?" p. 25.
(8) Ted Palmer, Correctional Intervention and Research, 1978.

{9) Serious questioning of the parole board's a%ility to predict
future criminality in the early 1970¢'s and the interesting,
albeit strange, union of conservatives and liberals on this

-2 -



The ability to predict criminal behavior has been seriously
challenged on the basis that such predictability is fraught with
error and necessarily risks incarcerating some prisoners longer
than necessary and others not long enoungh. These two types of
errors are referrvred to as false positives and false negatives re-
spectively. Andrew von Hirsch and the Conmittee for the Study of
Incarceration strongly attacked the ethics of filse positives and
argued that a sentencing scheme principled on "just desert" is
needed to replace indeterminacy. {10) Although the false positive
issue seems to be of more concern to academic proponents of
change, {11) the false negative issue was of more concern to the
popular press and, subseguently, the political process. (12)

Encouraging participation in prison programming, ostensibly
for treatment and predictive purposes, may have served as the ra-
tionale for the indeterminate sentencing system and discretionary
power of parole boards, but there were other purposes served as
well.

Prisons must manage larde nunbers of convicted offenders. Tt
is generally bhelieved that prison managers need some strong
structure of sanctions in order to control bhehavior. The indet-
erminate sentence provides such sanctiors, allowing prison manag-
ers to reward "appropriate” bhehavior with early release, and to
punish "inappropriate” behavior with extended confinement. Thus,
ong latent function of the indeterminate system is to establish a
system of sanctions which can reward participation in programs
and conformity to ianstitutional rules. On the other hand, fail-
ure to participate in prison programs and/or conform can be in-
terpreted as anti-social aad, therefore, as an indication that
the -offender is not yet rehabilitated.

From a management perspective, the indeterminate sentencing
model provides a stimulus for participation in prison programs
and for conformity to prison rules. The tenuous control of pris-
on guards over large numbers of inmates is enhanced {psychologi-
cally, at least) by the threat of extending an offender's term of
confinement if s/he misbehaves. Although valuable, this control

- — A, U O o o S o .

issue set the stage for serioas questioning of parole boards
and the indeterminate system within which they operated.
Travis, et al, Changes in Sentencing, pp. 7-8.

{10) Andrew von Hirsch, Doina Justice, 1976.
{11) See, 'for example, Andrew von Hirsch, "Prediction of Criminal
Conduct and Preventive Confinement of Convicted Persons,"

{1Z' See, for exampls, James L. Simmons, "Public Stereotypes of
Deviants," -1965, pp. 223-52% and Drew Humphries, "Serious
Crime, News Coverage, and Ydeology, "™ 1981, pp.191-212.

e



function of parole is hardly compatible with rehabilitative goals
or effective treatment.

ATTACK ON INDETERMINACY: FOUNDATIONS

The 1970%s were a time of serious review of the basic foundations
of the rehabilitative model and, consequently, the indeterminate
sentence itself. The most significant attack on rehabilitation

came from the American Friends Service Committee's Struggle for

Justice. (13) The Committee's concern arose from

.~sCompelling evidence that the individualized treat-
ment model, the ideal toward which reformers have bheen
urging us for at least a century, is theoretically
faulty, systematically discriminatory in administra-
tion, and inconsistent with some of our most basic con-
cepts of justice.{14)

The Committee concluded that the impact of such a system for
those caught in it was devastating.

Tnstead of encouraging initiative, it compels subnis-

siveness. Instead of strengthening bhelief in the le-

gitimacy of authority, it generates cynicism and bit-

terness. Instead of stimnlating a creative means of

changing the intolerable realities of their existence,
it encourages "adjustment" to those realities. This is
the keystone of the "rehabilitative" process. Instead
of building pride and self-confidence, it tries to punr-
suade its subjects fall too successfully) that they are
sick. Criminal justice, which should strengthen cohe-
sion through a reaffirmation of shared basic values, is
serving instead as a ceonduit for increasingly dangerous
polarization of conflict. {15) '

These were strong indictments of A the rehabilitative model and
the indeterminate sentence that it spawned. Based on these por-
spectives, the Coannittee concluded that discretion in criminal
justice, and in sentencing in particular, was contradictory to
"justice." Therefore, the Committee called for the abolition of
the indeterminate sentence. In its place, the Committee suggest-
ed that sentences be fixed by law with no judicial discretion in
setting sentences and that parole release and supervision bhe
abolished. Many of the changes suggested by the Committee can be

{13) American Friends Service Conmmittee, 1971
{14) Ibid., p. 12.



seen in the recent legislative enactments across the country. .

Struggle for Justice set the tone for a concern with sentenc-
ing. An even more fundamental indictment came in Judge Marvin
Frankel's Criminal Sentences. The purpose of this work was

««-t0 seek the attention of 1literate citizens—--not
primarily lawyers and judges, but not excluding them--
for gross evils and defaults in what is probably the
most critical point in our system of administering
criminal Jjustice, the imposition of sentence. {16)

Commenting on individualized justice, Judge Frankel noted:

-s+¥We ought to recall that individualized justice is
prima facie at war with such concepts, at least as fun-
damental, as equality, objectivity, and consistency in
the law. {17)

Judge Franikel raises serious guestions about a system which
individualizes sentences by giving "unfettered discretion' to in-
dividuals neither trained for sentercing nor selected for any
particular ability to sentence. [18) He proposes numerous changes
in the sentencing process. His basic argument is that "we in
this country send far too many people to prison for terms that
are far too long. [19) He conciudes that "the problem has been too
little law, not too much." {20 Judge Frankel is an advocate of
principled sentencing.

In 1976, Doing Justice, the report of the Committee for the
Study of Incarceration, authored by Andrew von Hirsch, proposed
that judicial and parole discretion be constrained and replaced
by a sentencing system founded on the principle of "just de-
serts."{21) The report suggested that the factors considered in
sentencing should be limited to the severity of the offense and,
to a lesser deqree, the offender's prior record. Commensurate
punishments should be assigned, based on the offender's standing
on all possible combinations of offense seriousness and prior re-
cord, so that offenders with similar convictions and similar pri-
or records would receive similar punishments. The sentence

——————— " M " — o " i, ot oty S ey . S0 St

{16) Marvin E. Frankel, Criminal Sentences, 1974, p. X.

{17) 1bia.

{18) Ibid., p. 9.
(19) Ibid., p. 58.
{20) Tbid., p. 23.

{21) von Hirsch, Doing Justice, 1976«

-5 -



should be definite rather than indeterminate, although the judge
should be able to adjust the sentence if particular aggravating

or mitigating factors are present. These aggravating and miti-

gating factors must bear on the severity of the current convic-

tion offense; otherwise, they would undermine the Jjust deserts

concept. Rasically, the Conmmittee proposed a presumptive sen-

tencing model with flat sentences and with as little discretion

as possible.

Similarly, the Twentieth Century Pund Task Force on Criminal
Sentencing located the major problem in criminal justice in the

sesCapricious and arbitrary nature of criminal sen-
tencinge. Ry failing to administer either eguitable or
sure punishment, the sentencing system--if anything
permitting such wide latitude for the individual dis-
cretion of various authorities can be so dignified--un-
dermines the entire criminal justice structure. {22)

The Task Force proposed reducing disparities in sentences in
ways similar to Doing Justice. It proposed a presumptive sen-
tencing structure with limited adjustments for aggravating or mi-
tigatinag circumstances. However, +the Task Force's report was
more conservative than Doing Justice 3in that it recommended that
more offenders should be incarcerated {rather than being given
non-custodial alternatives), and it recommended retainimg parole,
albeit with explicit guidelines to limit discretion. The report
proposed the additional constraint that the length of incarcera-
tion should not exceed the "current average time served."([23)
Thus, the report proposed short, certain sentences which, it ar-
gued, wonld increase fairness and deterrence.

Despite these variations in concrete recommendations, both the
attacks on the efficacy of the rehabilitative model and the at-
tacks on the philosophical 1legitimacy of individualized sentenc-
ing created strong pressures to reject indeterminacy. The at-
tacks on both the effectiveness and the fairness of the
rehabilitative model were joined by more conservative forces agi-
tating to "get tough" on crinme. These forces attacked parole
boards for their liberal leniency.

{22) Twentieth Century Fund, Fair and Certain Punishment, 1975,
p- 3,

(23) "Current average" was not defined. The Task Force assumed
that this is a reasonable constraint. However, it fails to
consider that between-state differences in sentences would
be maintained and, +that if all the criticisms of past sen-
tencing are accepted, there is no particular reason to as-

sume that "current averages" are "fair."
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Apparently as a result of these combined attacks on indetermi-
racy and the rehabilitative ideal, a large number of states have
revised their sentencing systems and rejected indeterminacy since
1976. This has been called a "move to determinacy."”

RECENT REFGRHAS

Andrev von Hirsch and Kathleen Hanrtahan argue that a determimate
sentencing system has three principal characteristics: 1) ‘“ex-

plicit and detailed standards" for determining the amount of pun-
ishment; 2) explicit procedures to inform the offender early in

the confinement period of the expected date of release; and, 3) a
coherent philosophy of punishment emphasizing retribution in the
form of commensurate deserts. {24) Cullen and Gilbert have further
clarified the meaning of "determinacy."” They identify eight core
parameters that are important to keep in mind as we discuss sone
of the reforms that have occurred across the country. {25) These

ares

1« The purpose of punishment is retribution. The offender's
culpability and the seriousness of the offense are deter-
minative of the amount of punishment.

2. The range of sentence length available to the court for
each offense or category of offense should be narrow; agg-
ravating and mitigating circumstances should be defined
and reflect desert; the acceptable amount of time for de-
parture should be limited; and sentence length is set at
sentencing-i.e. parole boards do not effect duration of
sentence.

3. Short prison sentences should be limited to the most seri-
ous offenses, with non-incarceration sentences for less
serious offenses. :

4. "similar punishments should be given for similar offenses"
(i.e., non-disparate sentences).

5. Discretion should be reduced at all levels.
6. Beward and punishment in prison should not be contingent

on participation or non-participation in rehabilitation
prograns.

- — Sk L s > sy o i 2 D S S o e s S

124) von Hirsch, et al, "Determinate Sentencing Systems in Ameri-
ca: An Overviaow," 1981, p.294.

(25) Cullen and Gilbert, 1982.



7. Vested qood time is within the concept of determinacy.
8. 1Inmate rights are to be protected in prison.

These parameters provide a general classification of the types of
reform that have occurred and provide a context for discussing
the reform in Maine, the focus of this study.

311 of the recent sentencing reforms have limited and/or fo-
cused discretion and moved away from indeterminacy. "Presump-
tive" sentencing systems provide some quidance to the court in
making sentencing decisions. Some presumptive systems have re-
tained parole boards which can modify the court's sentence.
"Mandatory" systems eliminate judicial discretion by imposing
legislatively defined sentences. To date, no state has adopted a
mandatory system, but some states have developed mandatory sen-
tences for a limited number of offenses. Finally, "flat sen-
tence" systems, such as adopted in Maine, focus discretion in the
court by abolishing parole, but do not provide either presumptive
or mandatory limits ions on judicial discretion.

Presumptive Sentencinag With Parole

Arizona, Colorado, and Pennsylvania have recently enacted into
law presumptive sentences in which the parole board maintains
some {or, as is the case in Pennsylvania, almost total) authority
and discretion to release opffenders.

The Arizona legislature established six classes of felonies
for which they specified presunptive terms of imprison-
ment,ranging from one and a half years <for a class six felony to
seven years for a class two felony. (26) The code provides exten-
sive authority for the court to increase or decrease—-especially
increase--the sentence length based on aggravating or mitigating
circumstances. Although the code provides a specific list of
these circumstances, it also includes a general provision which
allows "any other factors which the court may deem appropriate to
the ends of justice."{27)

The Arizona code provides for significant enhancements for re-
peat offenders, offenses involving sSerious physical injury and
offenses involving the use of a deadly weapon. For example, se-
rious offenders with a prior felony conviction may receive a sen-
tence up to three times the normal prescriptive term. Similarly,
two other enhancements, serious bodily injury and use of a deadly
weapon, provide for considerable adjustment in the length of

{26) Ariz. Rev. Stat. Ann. sec. 13-601 {1978)
{27) A.R.S.A. sec., 13-702 {D) and (E).

—_—F -



confinement. {28)

Brizona law establishes good-time for +those who both abide by
the rules of the institution and participate in work, education-
al, treatment, or training programs. However, for certaian of-
fenders identified as dangerous or repetitive, the law does not
allow release until expiration of two—-thirds of their sentence.
The parole board determines the actual release. Cffenders must
be released at the expiration of their sentence, 1less any good-
time earned.

Thus, sentence ranges are extremely wide under Arizona law and
still allow for early parole, as well as good-time. The implica-
tion is that there is 1little actual movement toward establishing
determinacy under Arizona's sentencing cede, and that there is
uncertainty as to sentence if confined.

Oon April 1, 1979, Colorado adopted a sentencing code similar
to Arizona‘'s. Colorado's reform replaced the traditiomal indet-
erminate sentence with a single presumptive sentence for each of
five offense classes. The Colorade code permits the sentencing
court to deviate from the presumptive term by as much as 20 per-
cent below the presumptive term for mitigation and 20 percent
above the presumptive term for aqgqravation. {29) The code does not
limit the court in the factors it may consider for either aggra-
vation or mitigation, but it requires the court to specify the
circunstances under which it raises or lowers the sentence. For
offenders with a prior felony conviction, the code allows the
sentencing court to increase the presumptive term by as much as
50 percent of the presumptive sentence. {30}

Colorade law imposes few restrictions on a judge's power to
impose a sentence of incarceration. In fact, only persons con-
victed of a class 1 felony or with two prior felony convictions
are ineligible for probation. {31)

The actual length of incarceration is dependent on the award-
ing of good-time. The 1979 code revisions provide that incarcer-
ated offenders are to be unconditionally released upon the expi-
ration of sentence, 1less good-timea. Ia -addition to the above
good-time, inmates may earn one month for each six months served

At R e 400 e e A g b S S W ot S i St S

{28) Stephen P. Lagoy and John H. Kramer. "“The Second Generation
of Sentencing Reform: A Comparative Assessment of Recent
Sentencing Legislation,™ 1980, p. 4.

{29) Colo. Rev. Stat. secs. 18-1-105, 18-1-106 (1973 & Supp.
1982) .

{30) C.R.S. secs. 18-1-105-107 (1978 & Supp. 1982).
{31) C.R.S. sec. 16-11-201 [1973).
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for "special activities," such as participation in counseling and
training programs, attitudinal changes, and special work assign-
ments. This latter good-time is administered by the parole
board, while the regular good-time is managed by the institution..
Colorado also provides for a one-year period of parole supervi-
sion for felony offenders upon release. {32)

The Colorado law has an habitual offender provision requiring
that a judge 1impose a sentence of three times the presumptive
term for a felony offender with two prior felony convictions, and
a sentence of life imprisonment on a felony offender with three
prior felony convictions.

Presumptive Sentencing Without Parole

The parole release function has been the focus of much debate.
Supporters of the abolition of the parole release mechanism have
included Jessica Mitford33) and David Fogel. [34) Andrew von
Hirsch and Kate Hanrahan{35) have been the most prolific contrib-
ntors %o this debate. While rejecting the traditional use of pa-
role, they concede that with "desert” centered constraints parole
release can be consistent determinacy.

States adopting a determinate model of sentencing have gener-
ally reduced or abolished the parole release function but main-
tained the supervision component of parole. Among these states
are Illinois, Minnesota, and Indiana. Although each of these
states has enacted guite different sentencing codes, there are
certain parallels that are worth noting. It is not necessary to
review each of these states in detail, as that has been done
elsewhere, [36) but a brief overview of each will provide some
perspective on the variety of the forms that sentencing without
parole have takene

————— — ——— T — - Vo e " S i ot

{32) 17 C.R.S. secs. 101-102.
{33) Mitford, Kind and Usupal Punishment

{34) Fogel, He Are the Living Proof...:The
rections, 1975.

{35) Andrew von Hirsch and Kathleen Hanrahan, The Question of Pa-
role, 1979.

{36) Stephen P. lLagoy, Frederick A. Hussey, and John H. Kramer,
"A Comparative Assessment of Determinate Sentencing in the
Four Pioneer States," 1978, pp. 385-400.
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Tllinois was the first state after Maine to pass comprehensive
sentencing reform.(37) Illinois® reform left to the court the de-
cision as to whether to incarcerate, except for a special cateqgo-
ry of crimes referred to as Class X offenses for which incarcera-
tion is mandated. For all five classes of offenses Illinois
established very wide presumptive ranges from which the court se-
lects a flat-determinate sentence. Once the decision to incar-
cerate and the length of incarceration is established, then the
time served is the sentence length minus good-time earned. In
Illinois good-time may be earned at the rate of one day for each
day served.

Tndiana followed Illinois in the adoption of sentencing re-
form. Like Illinois, Indiana abolished parole release and main-
tained parole supervision. Indiana established ten classes of
crimes and set a presumptive length for mitigation. For example,
a Class A felony carries a presumnptive sentence length of thirty
years, but the court may increase the sentence by up to twenty
years for aggravating circumstances and decrease the sentence by
ten vears for mitigating circunmstances. Thus, the total range
provided the court for such offenses 1is from twenty to fifty
years. {38)

Indiana provides correctional officials with considerable au-
thoritvy to influence the actual duration of coafinement by as-
signing good-time. Depending upon the classification of the in-
mate, good-time may be earned at the rate of one day good-time
for each day served, one day for each two days served, or one day
for each three days served.

Minnesota: A Special Case

In 1978, Minnesota enacted legislation which permitted a bhroad-
based sentencing commission to develop and monitor sentencing
guidelines. The Commission included judges, attorneys, probation
officers, corrections officials, law enforcement personnel and a
variety of others. It was also authorized and funded to hire a
research staff. Its overall task is outlined im the enabling
statutes

Subd. 5. The commission shall, on or before January 1,
1380, promulgate sentencing guidelines for the district
court. The guidelines shall be based on reasonable of-
fense and offender characteristics. The guidelines

promulgated by the commission shall be advisory to the

{38) Ind. Code Ann. secs. 35-2-1-1 to 35-50-2-7 {(Burns 1979
Supp. 1982).

by ]
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district court and shall establish:

{1} The circumstances under which imprisonment of an
offender is proper; and

{2) A presumptive, fixed sentence for offenders for
wvhom imprisonment is proper, based on each appropriate
combination of reasonable offense and offender charac-
teristics. The guidelines may provide for an increase
or decrease of up to 15 percent din the presumptive,
fixed sentence.

The sentencing guidelines promulgated by the commis-
sion may also establish appropriate sanctions for of-
fenders for whom imprisonment is not proper. Any
guidelines promulgated by the commission establishing
sanctions for offenders for whom imprisonment 1is not
proper shall make specific reference to noninstitution-
al sanctions, including but not limited to the follow-
ing: payment of f£ines, day fines, restitution, commu-
nity work orders, work TrTelease programs in local
facilities, community based residential aad nonresiden-
tial programs, incarceration in a local correctional
facility, and probation and the conditions thereof. [39)

The result of this legislation was a presumptive sentencing
system that established criteria for those who should be impris-
oned, presumptive lengths of imprisonment, and presumptive rules
on such factors as consecutive/concurrent sentencing, use of ju-
venile adjudicatioms, and the relevance of prior adult convic-
tions.

These comprehensive, presumptive guidelines and the accompany-
ing good-time provision replaced the indeterminate sentence and
the parole board release decision.  In addition, the guidelines
were written so as to maintain prision populations at their cur-
rent levels.

It is interesting to note that the first empirical assessments
of the Minnesota guidelines indicate that the Commission has been
successful in reducing disparity, while also controlling prison
populations. This is a singular achiavement to date.

Illinois, TIndiana and Minnesota all abolished parole releases
however, the differences amon¢ them are considerable. Like Tndi-
ana, California provides a specific presunmnptive sentence for each
of four offense classes. However, California provides much more
limited ranges for aggravating or mitigating circumstances than
Indiana. For example, although subseguently changed, the offense
of rape was given a presumptive sentence length of four years,
but could only be increased by one year for reasons of aggrava-
tion or reduced by one year for reasons of mitigation.

A . — 1 —— P v ——— " -

§39) Minn. Stat. Ann. sec. 244.09 {(1978).
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Minnesota, on the other hand, allows the court to depart from the
guidelines and sentence the defendant +to whatever "extremes" the
court deems appropriate.

All of the states discussed thus far have retained significant
discretionary povwer. Only Minmesota has structured -§judicial au-
thority regarding who should be incarcerated. 1In all the states,
even vwhen the parole release function has been eliminated, if the
offender violates parole after release a parole agency retains
some authority to decide whether the parole shall be revoked,
and, if revoked, when the offender will be released. Thus, the
actual time served can still be affected by a parole type agency.
Finally, correctional aunthorities have retained extensive control
over the time served and how time is served through their adnin-
istration of good-tinme.

Only Minnesota has addressed such significant discretionary
issnes as the role of prior juvenile adjudications, the sentenc-
ing of multiple conviction offenders to concurrent or consecutive
sentences, and the establishment of presumptive consecutive
terms. None of the other states developed such explicit sentenc-
ing standards after abolishing parole. W®ith the ongoing monitor-
ing and revision process inherent in Minnesota's commission model
it is anticipated that the presumptive guidelines will be even
more clearly defined.

Mandatory Sentences

The most common form of legislative intrusion into sentencing
policy has been through establishing mandatory minimum sentences.
One recent survey reports that thirty-two of the thirty-five
states vresponding have adopted mandatory sentencing provi-

er only a small number of offenses and offenders. As examples we
shall discuss legislation recently adopted in Pennsylvania and
the Bartley-Fox amendment adopted in Massachusetts. One of these
states chose to establish mandatory minimums for a set of very
serious, violent crimes, and the other state adopted mandatory
minimuns for much less serious but more frequent offenses..

Pennsylvania debated about various models of reform, including
sentencing quidelines developed by a sentencing commission, prior
to enacting legislation which included:

1. A mandatory minimum sentence of five years for persons
convicted of a violent crime if a firearm was useds

. o Y S S o, Vo D D g ML T S VS . et iy e

{40) Richard Morelli, Craig Edelman, and Roy Rilloughby, "A Sur~
vey of Mandatory Sentencing in the U.S," 1981.
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2. A mandatory minimum sentence of five years for persons
convicted of a violent crime if they had a previous con-
viction for a violent crime;

3. A mandatory minimum sentence of five years for persons
convicted of committing a violent crime on public trans-
portation; and

4, A mandatory life sentence for persons convicted of a sec-
ond or third degree murder. {41)

Under Pennsylvanria statute, an offender receiving such a sentence
is not eligible for release until the expiration of the nminimum
and can be held until the maximum, which must be at least double
the minimum. [#2) Mandatory sentences such as those in Pennsylva-
nia , as opposed to the presumptive sentences established by Cal-
ifornia, Arizona and Tllinois, allow the §judiciary neither the
flexibility to determine whether an offender should be incarcer-
ated nor the latitude to mitigate the length of incarceration.

In 1975, Massachusetts adopted an amendment to its statute
prohibiting the carrying of firearms without a permit, which re-
quired a minimum sentence of one year in prison without suspen-
sion, parole or furlough for violators. {#3) The focus of this
particular law is considerably different than Pennsylvania's man-
datory sentences in terms of the types of offense to which it ap-
plies and the lengths imposed.

Referring to the the criteria for determinate sentencing pro-
posed by von Hirsch and Hanrahan and Cullen and Gilbert, it is
clear that neither the mandatory provisions in Pennsylvania hor
those in Massachusetts are "determinate." This piecemeal legis-
lation provides no comprehensive, consistent policy. In fact,
narrowly focusing mandatory provisions so that a few offenders
receive certtain and harsh sanctions while others, convicted of
more serious crimes, are treated more leniently, exacerbates un-
fairness. Such provisions neither reduce disparityvy nor increase
proportionality.

—— T, o A ———— . " Y 1 o>

{41 42 Pa. Cons. Stat. Ann. secs. 9712-9715 (Purdomn 1982).
{42) 42 Pa. Cons. Stat. Ann. secs. 9755(b) and 9756(b).

(43) Mass. Gen. Laws Ann. ch. 269 sec. 10c {1270 & Supp.
1982-83) .
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Flat Sentencing

Two states, Maine and Connecticut, have taken a somevhat differ-
ent approach to revising their sentencing procedures. We have
labeled their approach "flat sentencing” because their reforns
have resulted in definite sentences which involve neither pre-
sumptive sentences nor guidelines. In this discussion, we will
provide a brief overview of the general model and then move on to
a much more detailed account of the focus of this study-- the
changes in Maine.

Both of these states have opted for what may be referred to
as the "judicial model" of sentencing, because neither the legis-
lature nor any other body has prescribed presumptive sentence
lengths. The legisiature established very general offense sever-
ity rankings and for each such ranking set a maximum above which
the judge may not sentence. Neither Maine nor Connecticut gener-
ally set a minimum sentence for the court. Both states leave to
the judge's discetion whether Jincarceration is appropriate.
Thus, in terms of discretionary power, both states completely
eliminated the parole board but traded its discretion for en-
hanced judicial and correctional discretion.

Consequently, "flat sentencing” as established by these two
jurisdictions fails to meet the «criteria of determinate sentenc-
ing sugogested by von Hirsch and Hanrahan and by Cullen and Gil-
bert. Neither state provides either "explicit and detailed stan-
dards specifying how much convicted offenders should be punished"”
or sentence lengths for each class of offense which are narrow,
with defined mitigating and aggravating circumstances. However,
both states have implemented another characteristic of determina-
cy: an early time fix on vrelease.

CONCLUSION

Determinacy has not been uniformly operationalized. Theoretical-
ly, 1Arizona and Colorado enacted determinate sentencing. How-

ever, they retained considerable judicial discretion as well as

parole board discretion. Indiana and Illinois abolished the pa-
role board and replaced indeterminate sentences with flat, Jjudi-
cially determined sentences within relatively broad parameters

set by the legislature. Minnesota has abolished the parole board
and replaced it with fairly narrow, commission-set sentence rang-
es.

The focus of this research is on the state of Maine and its
sentencing reform of 1976. As pointed out earlier, Maine's re-
form is not determinate accordirg to the criteria estabhlished by
either von Hirsch and Hanrahan or by Cullem and Gilbert. Using
their standards, which require "explicit and detailed standards"
for punishment, Arizona and Colorado also wounld not be classi-
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fied as determinate. In fact, with the amount of good-time
controlled by correctional authorities, certainty as to tinme
served {an early time fix) dis difficult to impute to any present
jurisdiction.

Rlthough Maine has not established Yclear and explicit stan-
dards" for determininag the appropriate punishment, it has estab-
lished early warning of the release date. In this way, Maine's
reform may not be determinate, but it may have accomplished as
much as any other state.

There has been a tendency for states to classify crimes into a
relatively small number of seriousness categories. Tllinois cre-
ated five such categories, Colorado five, Arizona six, and Indi-
ana ten. Establishing a limited range of sentencing choices, or
a choice of whether to incarcerate or not, or a presumptive range
or length when incarceration is chosen, places a strong burden on
severity ranks. Although the ranking is designed to assess the
severity of the crime, in reality it is an over-simplification in
its own right. No state has yet heeded Allen Derschowitz's ad-
vice that, if we intend to establish presumptive sentences and to
use severity ranks as the crucial determinant of the sentence,
then we must carefully and clearly delineate crime definitions so
as to specify various levels of crime seriousness. {44)

The moral may be that, althouah Maine has failed to develop
“"determinate”" sentences, it has increased certainty and has not
oversimplified crime seriousness hy restricting judicial discre-
tion. To oversimplify and restrict risks injustices worse than
those the reforms are designed to correct.

The remainder of this report is an examination of Maine's flat
sentencing model. The major focus of the inquiry is an empirical
investigation of the 3impact of the implementation of this new
policy on sentencing decisions of the court and on the correc-
tional system. The report examines the outcomes of the new poli-
cy, assesses those outcomes against stated policy goals and past
practices, and evaluates the extent to which the national criti-
cisms of Maine's flat sentencing model were justified. In short,
our concern is the extent to which goals have been met, the
costs, and the unintended consequences.

- — - T —— —

{44) Twentieth Century Fund, Fair and Certain Punishment, pp.
uz-uau
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Chapter IX

MAINE'S SENTENCING REFORM

When fully implemented in May, 1976, Maine's criminal code had
inter alia the following effects on sentencing:

1. Codification of the Criminal Law: The criminal law was
simplified by codification. Substantive offenses defined
in different titles and statutes enacted at different
times were redefined, consolidated, and incorporated into
one criminal code.

2. Iztroduction of Graded Classes of Qffenses: Offenses were
graded into five classes of offense seriousness with leg-
islatively set maximum penalties attached to each grade or

classa

3. Abolition of the Indeterminate Sentence: The indetermi-
nate sentence yas abolished. Now the sentencing judage se-
lects the precise period of incarceration for a particular
offender which is the actual period of confinement, less

good-time.

4. Abolition of parole: The apportionment of sentencing au-
thority between the court and executive agencies was
changed by the abolition of parole. Judicial authority to
determine actual sentence length was thus enhanced. The
court?s sentence can only be reduced by a petition fronm
the RBureau of Corrections to the sentencing sjudge or
throuagh a pardon or commutation of sentence by the gover-

NOT»

5. The Split Sentence was Expanded: The judge may impose a
custodial penalty not to exceed the legislatively set max-
inmum and suspend 2 portion of that pemalty with the option
of placing the offender on probation. There is no equiva-
lent to parole release.

The new sStatutes established a Jjudicial model of sentenc-
ing. (45) The change did not establish guidelines or presumptive
sentences that might aid in the decision-making processa. In
fact, the changes were intended to provide the court with more
flexible sentencing options, greater power to determine the

A o s Aas v Ve . . A DA S . . T W

(45) See Lagqgov, et al, "A Comparative Assessment,” p. 3865.
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length of incarceration, and at the same time, to increase cer-
tainty for both the offender and the public about the actual
length of incarceration to be served. As originally emnacted, the
flat sentence could only be reduced by a petititon from the Bu-
reau of Corrections to the sentencing judge, by a pardon or com-
nutation of sentence by the Governor, or by appellate review. .

The chapter is organized as follows: The next section presents
a brief historical sketch which traces the changes in Maine's
sentencing system, with particular attention to the context with-
in which the 1976 reform was drafted and enacted. This is fol-
lowed by detailed analysis of the changes introduced by the re-
form and subsequent revisions. We then turn to an examination of
the criticisms of Maine's reform, and finally, to an identifica-
tion of the critical issues posed for research.

A BRIEF HISTORICAL SKETCH

This history begins in 1913, when Maine's legislature enacted
statutes to replace its definite sentencing system with the in-
determinate system and created the parole board. {46) This tran-
sition was made by using existing definite terms on the statute
books as the statutory maximum. Generally, the statutory minimum
was established as one-half the maximum for sentences of two or
mere years, and a minimum of one year for sSentences less than two
vears. {47) TIn convictions for more serious crimes--such as rape,
robbery and burglary--which formerly were capital offenses and
punishable by life imprisonment, the judae was authorized to im-
pose a sentence of "any term of years.™(#8) With the exception of
prisoners who had been convicted of two prior felonies, all in-
mates were eligible for parole release at the expiration of the
minimum{49) and would remain under parole supervision until the
expiration of the maximum sentence, but not more than four
years. {50)

Maine's legislature included a unigue innovation in its indet-
erminate sentencing system: it required that sentences to the
Maine Correctional Center--an institution for adult offenders un-
der the age of 27-~he wholly indeterminate. No minimum sentence

—— — it i b o s

46) 1913 Me. Lavws c.60, secs. 5=19.
{47) 1913 Me. Lavws c.605 15 Me. Rev. Stat. Ann., Sec. 1743 (1964).

{(4R8) Wade v. FHarden of State Prison, 145 Me. 120; 73 A.2d4 128
(Me. 1950).

(49 1913 Me. la¥s c. 60, sec. 6.
{50) 1913 MNe. Laws ¢ 60, sec. 12.
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wvas imposed; only a maximum term of thirty-six months was author-

ized. {51)

Geanerally speaking, inmates confined at the State Prison were
eligible for parole release and supervision at the expiration of

the minimum term of imprisonment, less good-time.
fined at the Correctional Center were eligible for
and supervision when two conditions were met: When
the Superintendent that the inmate had reforred,
suitable employment or situation had been secured
vance. {52)

Inmates con—
parole release
it ‘appeared to
and when some
for him in ad-

In practice then, Maine's former indeterminate system operated

like thiss

1« The judge decided if incarceration was warranted and es-
tablished the "baseline™ by selecting a place of confine-
ment, and a minimum and maximum term of confinement for

people confined at the State Prison.

2. State Prison aunthorities reduced the "baseline" through

good—-time credits.

3. At the expiration of the nrinimum sentence less good-tine,
the parole board reviewed the case for possible release.

A% +ha CParracrdiAanal Cantoar. +hn Cunmr‘n!—nnﬂn
oD R A f 4

LR A = Wl 2. S W VA G A TR ST AL T

ized to recommend the release of offenders

nk A~

adhAar—
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to the parole

board. In practice, the Superintendent recommended the
release of felons after serving nine months of confinement

and misdemeanants after serving six months

ment. {53)

of confine-

In Maine's former indeterminate sentencing system, sentencing
authority was highly diffused and imbued with a great deal of
discretion. Moreover, the decisions affecting the actual dura-

tion of confinement were invisible to the public

because they

were made hy executive agencies. It was this diffuse, three-
tiered structure of indeterminancy that was the focus of public
criticism in Maine. The underlying premises of this systen,
based on rehabilitation, were criticized by the Task Force on
Corrections. This was the system that the Maine Criminal Code

Revision Commission changed.

i N s o, S D it " sl Sl S S o ST Y s

{51 34 Me. Rev. Stat. Ann. sec. 1672 [1964).

(52) 34 Me. Rev. Stat. Ann. sec. 1673 (Supp. 1973).

{53) See M. Zarr, supra., note. These practices changed over
time. There is some debate between corrections and parole
board members as to whether authority to release resided

with the superintendent or the parole board.
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In 1971, Maine's 104th Legislatiure created an "Act to Create a
Commission to Prepare a Revision of the Criminal Laws." The
first meeting of the Comission was on April 7, 1972. The Comis~
sion was chaired by Jon Lund, an attorney and a former member of
a commission to study the possibility of codifying Haine's crimi-
nal laws. The Commission was largely comprised of practicing at-
torneys and employed Sanford Fox, a nrationally recognized expert
on criminal law and an experienced legislative draftsperson, as a
consultant. The Commission met reqularly with over 45 working
sessions to prepare a new crimirnal code.

The Commission completed its work in 1975, at the initial
phase of a nationwide reform movement advocating the adoption of
determinate sentencing systems. The Commission did not have the
benefit of the research and debates that informed enactment of
determinate sentencing systems in Minnesota, Penmnsylvania, Wash-
ington, and DOregon. Despite the absence of the variety of reform
models available today, the Commissions's final recommendations
were clearly intended to reduce the diffusion of sentencing au-
thority and to increase the visibility and accountability of sen-
tencing decisions.

The bulk of the Commission's work centered on the redefinition
of offenses. By early 1972, the Subcommittee on Substantive 0f-
fenses had abolished the felony—-misdemeanor distinction and pred-
icated their work on a classification scheme which established at
least four sentencing classes or grades of offense serious-
ness. {54) 1t was left to the Subcommittee on Sentencing to work
out the specific sentencing structure.

The basic task of the Subcommittee on Substantive Offenses wvas
to simplify the criminal law. This was accomplished in four ba-
sic ways. First, they provided definitions of key terms to allow
for a strailaghtforward description of the elements of particular
offenses. Second, the Commission identified those offenses that
wvere undesirable, but not of sufficient threat to the public or-
der to require criminal laws against them. Those offenses were
either decriminalized or depenalized. Tt is in this context that
certain sexual acts between consenting adults and social gambling
were decriminalized, while certain victimless crimes such as the
possession of small amounts of marijuama and prostitution were
depenalized.

The third way that offenses were simplified was to differenti-
ate similar offenses from one another in terms of seriousness so
that they could be placed 1in different sentencing classes or
grades. The major effect of this effort was the classification
of property offenses, such as theft, according to the value of
property destroyed or taken, for sentencing purposes.
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{54) Memo from Sanford ¥Fox to the commission, dated June 22,
1972. ‘
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Finally, and most importantly, the Commission consolidated
vhat previously were separate offenses, enacted into different
statutes at different times, into single offenses. For exanple,
the new offense of forgery incorporated over sixteen differeant
but related previous statutes. One major effect of offense con-
solidation was to change, and clarify, the elements of crimes
and, thus, the evidence necessary for conviction.

While the work of the Subcommittee on Substantive 0ffenses can
be characterized from the onset as directed toward a clear and
concise goal, such is not the case for the Subcommittee on Sen-
tencing. In fact, the only consisteat theme in their effort was
the commitment to some form of offense classification.

Tvwo entirely different models of sentencing were developed by
the Subcommittee. The first sentencing scheme was indeterminate
and, essentialily, a rationalization of the existing systen. The
second model, which rejected indeterminacy, was finally adopted.
The only consistent strand of thinking between the two proposed
sentencing provisions was the classification of offenses iato
classes or grades of sericusness. But this, “after all, had been
decided by the Subcommittee on Substantive Offenses and could not
be abandoned.

In the first model, Jjudicial sentencing authority was to be
exercised within the context of new offense classifications and
parole board discretion was to be reduced by introducing mandato-
ry release and supervision gquidelines. Nonetheless, the basic
elements of indeterminacy would be retained.

The FPirst Model: Rehabilitation Revisited

The underlying aim or purpose of punishment in the first model
of sentencing was largely rehabilitative. These provisions were
introduced to the Commission on June 22, 1972, by Chief Counsel
Fox, and were prepared by his colleague, Professor Charles Fried
of Harvard Law School. (55) As adopted by the Commission that Au-
gust, the first model substantially revised the existing indeter-
minate sentencing system. It abolished the court's authority to
decide a minimum period of confinement and established four
classes or grades of offense seriousness with a maximum length of
incarceration attached to each offense class. It was based on
the sentencing scheme proposed in the Model Penal Code and drew
also on the Federal Criminal Copde 5S53202(1). The first sentenc-
ing structure adopted by the Caommission was:

(55) #Memorandum from Sanford Fox dated June 22, 1972.



A person who has been convicted of a crime may be com-
mitted for an indefinite period to the custody of the
Department of Mental Health and Corrections as follows:

1= A. In the case of a Class A crime, the court
shall set a maximum period of commitment not to
exceed thirty years.

2+ B. In the case of a Class B crime, the court
shall set a maximum period not to exceed ten
years.

3. C. TIn the case of a Class C crime, the court
shall set a maximum period not to exceed five
yearSe.

4, D. In the case of a Class D crime, the court
shall set a npaximum period not to exceed one
year. {56)

This model placed limitations on the court's discretion as it
only alloved the judge to place the offender under legal custody
of the Department of Mental Health and Corrections, as Fox clear-
ly indicates in the August 21st memo:

«--the sentence can only be that the offender be
placed inm the legal custody of the Department for an
indefinite period not to exceed the time set by the
court at the time of sentencing. As later sections of
this chapter provide, the Department is given discre-
tion to determine which institution is to be used, or
wvhether the offender will be placed in some non-insti-
tutional program.

Moreover, this model abolished the prior practice of discre-
tionary parole release and replaced it with a mandatory parole
component. The underlying aim of mandatory parole release was
explained by Fox in the following way:

{56)

57

The policy of this section is based on the view that
parole is not a reward for good behavior in the artifi-
cial atmosphere of a penal institution, but is rather a
means for ensuring that all prisoners who must be re-
turned to society are accorded the maximum assistance
in establishing themselves in law-abiding wvays of
1ife. {57)
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Memorandum from Sanford Fox to Suhcommittee on Sentencing
dated Angust 21, 1972.

Nemo of August 13, 1972, p. 19.
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Of fenders were eligible for parole supervision at any time, but
maximum parole release dates were adopted. These maximum release
standards are shown in Table 2.1 .

TABLE 2.1

Proposed Maine Maximum Release Standards

Sentence Length Maximum Time to
Set by Court narole Release
15 vears or more 5 years

9 to 15 years 3 years
Less than 9 years 1/3 of sentence

Thus, the intent of the first model was to locate both the in-
carceration and the release decisions with corrections officials
and the parole board for their evaluation and determination of
treatment. This was seen as "good sense" management, and enbraced
the treatment ethic which had dominated correctional decision-
making for over a century.

Finally, this first model embraced the view that extremely
long periods of ircarceration were unnecessary. In fact, the ac-

i e ke ae e -

ceed five years, even for a Class A felony conviction.

However, +this sentencing scheme, which vested aunthority in
corrections, was subsegqguently abandoned for an entirely different
model, based in part on the Model Sentencing Act vhich vested au-
thority over convicted people in the courts and abelished parole.

The Final Modelz Rehabilitiation Reijected

The second sentencing scheme rejected the indeterminate features
of the first model. It abolished the parole board and shifted
complete authority for semtencing decisions to the judiciary.
This second model was ultimately enacted into law. The effect
was to adopt a sentencing struckture which had relatively high
maximum incarceration penalties, Judicially fixed terms of im-
prisonment within those maximums, and the total abolition of pa-
rele.



This reversal by the Commission on the sentencing provisions
had a crucial impact on the criminal justice system in Maine--
particularly corrections. It represented an important ideologi-
cal shift which reflected mounting lack of confidence 1in the
treatment ethic and in corrections! ability to provide essential
services to ensure rehabilitation.

The reversal is also important for theoretical reasons, since
it is an example of the sensitivity of legislation in the area of
sentencing and an example of how such legislation is especially
subject to change by external factors--in this case a moral panic
about crime and parolees.

This second model was provided to the Commmission on June 10,
1974 by Chief Counsel Fox. As the minutes of that now infamous
neeting statex

A lot of existing discretion is transferred from judg-
es, lawyers and corrections officers to the legisla-
ture, partly because it is based on the diminished re-
liance on correctioms and prisons, reflecting our
belief that the public is not ready to accept the reha-
bilitative philosophy embodied in our first proposal.

A conjuncture of events in the twenty-four months between the
first sentencing proposal and the second sentencing proposal led
the Commission to abandon--in part--the basic rehabilitative un-
derpinnings of the first model. First, the Director of the Bu-
reau of Corrections testified that the department was incapable
of assuming the responsibilities authorized under the new sen-
tencing provisions of the bill, partly because the legislature
would not provide the financial backing required to do the
job. {58)

Second, in 1974 the fBovernor's Task Force on Corrections--a
parallel group--published over 100 recommendations in their re-
port, "In the Public Interest." Unlike the Commission, the Gov-
ernor's Task Force was largely critical of corrections?! failure
to provide evenrn the basic training and skills requisite for em-
ployment to inmates, and critical of the rehabilitative model as
practiced. This is reflected in the Task Force reconmendationss

We recommend that sentencing legislation be enacted

recognizing the legitimate state interests in dealing
with criminal offenders, of 1) incapacitation, 2) pun-
ishment as a means to deter willful criminal behavior,
and, 3) rehabilitation, and recognizing that while in-
stitutional confinement 1is an appropriate means to

achieve the first and second objectives, it is totally
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{58! Interview with Commission member, 1980.
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inappropriate for the third. {59)
The Task TForce went on to say:

«.e¥e wish to state in the strongest possible language
our belief in the myth of Yrehabilitation" as it ap-
plies to the vast majotity of institutional inmates in
Maine... {60)

A third factor leading to the drastic change by the Commission
was growing criticism cf the parole hoard. While the Commission
had assumed that the parole board knew when it was appropriate to
release offenders, they were surprised at how early and guickly
offenders were being reieased. {61) Criticism of the parole
board's early release decisions also came from the judiciary.
And, in March of 1973, the Portland Press Herald ran an editorial
calling for an inguiry into the parole system, which was followed
by a series of articles questioning the gqualifications of the
personnel in parole services.

The final element that affected the Comnission's thinking was
a grass roots "panic" about rural crine--especially theft of an-
tiques and drug abuse--which led ¢to pressure for mandatory sen-
tences and restitutional alternatives.

Although no single factor was likely to have affected the Conm-
mission's thinking about sentencing so drastically, together they
served to change the previous, rehabilitatively based beliefs of
the Commission members into ones with different ideological un-
derpinnings.

The basic premise of the nevw sentencing oprovisions was that
decisions about offenders should be more visikle. As one member
of the Commission put it:

No one saw the parole board and corrections administra-
tion in operation. They were out of the public eye and
review. The aim was having it out and laying it on the
line--the most visible branch of the criminal justice
system is the court.{62)

The new sentencing provisions were intended to situate authority
over the offender in the judiciary. It was believed that since
judges were nore visible to the public, they could be held

{59) "In The Public TInterest," 1974, p. 17.
(60) "In The Public TInterest," p. 18.

{61) Interview with Commission menber..

(62) Interview with Commission member, 1980.
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accountable for decisions about punishment. Although the Commis-
sion never abandoned its inclination toward rehabilitation, such
beliefs no longer were the central <focus of their second and fi-
nal recommendations abount sentencing. The treatment-based no-
tions embodied in the rehabilitative ideal steadily lost ground.
The Commission had been out-flanked on two fronts: The socio-po-
litical emvironment called into question the myth of rehabilita-
tion which shrouded parole, and thus the effectiveness of parole
supervision; and, a more realistic assessment showed that the
legislature was unwilling or unahle to provide the correctional
system with the resources for programs seen as requisites for
achieving rehabilitative ends.

With the dgrowing national criticism of the basic philosophical
underpinnings and practices of the rehabilitative ideal and the
criticism of the discretion . vested 1in correctiomns officials re-
flected in the Governor's Task Force Report, the Commission had
little to do but abandon their first sentencing proposal.  The
second sentencing proposal, then, was the product of disillusion-
ment and a realistic assessment of political exigencies.In short,
the new sentencing proposal was advanced in a moment of utilita-
rian pragmatism. This proposal was a means, and perhaps the only
remaining one, of ensuring the passage of the entirety of the ney
code with as little legislative tinkering as possible. It is for
this reason that Maine's new sentencing structure has bheen char-
acterized as a "masterpiece of breathtaking ambiguity."

MAINE'S NEW SENTENCING SYSTENM: AN ANALYSYS

———— o s . e . o0 .

The basic objective of Maine's <Criminal Code Revision Commis-
sion was three-folds:

1. To increase the visibility of decision-making over offend-
ers by abolishing parole release;

2« To ensure that offenders and the public were *certain®
about the duration of confinement by firmly situating the
regulation of incarceration length and, hence, release de-
cisions in the court at the time of sentencing by intro-
ducing flat-time senteances; and

3. To legislatively control the severity of penalties by a
graded structure of seniencing.

Five areas of statutory changes affecting changes in sentenc-
ing will be examined. They are elaborated in various sections of
the criminal code and in one piece of "companion legislation."
They are:

1. The five graded classes of offense seriousness;



2. Definitions of offender's culpability or blameworthiness;

3. Standards to assist the judge's sentencing decision as to
whether or not to incarcerate;

4. Purposes or ailms of punishment; and,

5. A number of provisions designed +to ensure that the systen
was integrated and flexible.

Dffense Seriousness Classification

pne of the major products of the reform was the classification of
offenses into five categories of offense seriounsness. This sys-
tem both rationalized the penalties available to the court at the
time of sentencing, and permitted future legislatures to address
the problem of seriousness in the enactment of new statutes. The
five classes of offenses identify the seriousness or gravity of
the crime and/or criminal state of mind. The Commission author-
ized maximum penalties within each class of seriousmess. {63) The
court is required to select a precise period within that maximum
which is the period of incarceration, not including good-tinme.
The sentencing structure as enacted is sommarized in Table 2.2

As can be seen, maximum incarceration length, probation
length, and fines are attached to each class or grade of offense
seriousness. No minimum terms of imprisonment are set except for
crimes committed against persons with a firearm or burglaries
committed by offenders with prior burglary convictions.

This new sentencing structure was intended to constrain and
limit the prior practice of au hoc enactment of new offenses with

penalties determined by the mood of the legislature at the
time. [64)
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(63) Murder is excluded from the scheme.

[64) The legislature, however, can always create new offenses and
grade them as it wishes, add mandatory minimums or otherwise
alter existinag penality legislation.
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TABLE 2.2

Penalties Available Under the Revised Code, 1976

Maximum Maximum Maximum
Class of Authovrized Authorized Authorized
0ffense  Imprisonment Probation Fine

Natural Organi-
Persons zations

A 2120 months 3 years none $50,000
B 120 monmths 3 years $10,000 $20,000
C 60 months 2 years $2500  $10,000
D 12 months 1 year $1000 $5000
E 6 months 1 year $500 $5000

Source: adapted from M. Zarr, "Sentencing,”
Maine Law Review, 28,1976, p. 120.

Culpability

The second area of reform identifies the offender's culpability.
Unless contrary legislative intent appears, the criminal code re-
guires that the degree of culpability be proven as an essential

element of the crime. The four states of mind encompass one an-
other, with "intent" being most culpable and "negligence" least

culpable. Thus, the concept of 'states of mind' is clarified for
those offenses where it is necessary for a conviction and/or used
to rank the seriousness of offense class for sentencing.

The model of determinate sentencing discussed in Chapter One
requires that decisions about whether to incarcerate and about
the duration of incarceration be largely confined to assessments
as to the seriousness of the conviction offense and culpability
of the offender. While Maine's criminal code contains both of
these elements, it continues to allow for a high degree of judi-
cial discretion. The five graded offense classes do not confine
judicial discretion, since only maximum penalties are specified
for each offense class. Moreover, the "states of mind" are not
scientific concepts, but jurisprudential ones which are hard to
measure. The trial judge has broad discretion in deciding which
state of mind is applicable, as well as in deciding the sentence.
Thus, Maine's Criminal Code substantially falls outside this
meaning of determinacy.



Sentencing Standards

The model of determinate sentencing discussed in Chapter One re-
quires that sentencing decisions be limited by standards and that
discretion be confined by guidelines. The third change was in-

tended to affect the court's sentencing decisions; the introduc-
tion of three sentencing standards quide trial judges in making

the critical decision of whether or not to incarcerate. These

standards bear close scrutiny because they are intended to 1imit
the trial judge's discretion.

As amended in 1977, section 1201 contained two standards, both
of which preclude the judge from imposing a probationary sen-
tence. It stated that any person convicted of an offense, other
than aggravated murder, ™may be sentenced to a suspended term of
imprisonment with probation or to an unconditional discharge un-

less the court finds:

1» That there is undue risk that during the period of proba-
tion the convicted person would commit another crime; or,

2. that such a sentence would diminish the gravity of the
crime for which he was convicted. {65)

This section is important because it provides standards to the
trial court in the form of a decision rule: #hen in doubt, in-
carcerate!? It requires the trial court to incarcerate offenders
unless convinced that the offender will not commit another of-
fense while on probation, and that the offense is not a serious
one. Probation may not be granted vwhen the court desms the of-
fense to be a "serious" one, even if the court is convinced that
there is no likelihood of further criminality. This biases the
trial court's decision in the direction of imposing custodial, as
opposed to non-custodial, penaliles. That is, any judge attempt-
ing to apply the provisions of section 1201 must necessarily ac-
cept a strong bias in favor of incarceration.

Since the two sentencing standards introduced by this section
of the criminal code are not binding, and since they increase,
rather than decrease, the likelihood of incarceration on the ba-

sis of predicted future criminality, they clearly do not fall
within the meaning of "determinacy."
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{(65) 17-A Me. Rev. Stat. Ann. sec. 120% {1){d), (B) and (C).
..29..



The fourth change introduced by the new criminal code was the
articulation of the aims or justifications for sentencing. Oper-
ationally, the code did not adopt a singular ideological purpose
for sentencing. Rather, the code attempts to serve all purposes.
This is made clear in the followina statement of purposes includ-
ed in the code.

1. To prevent crime through the deterrent effect of
sentences, the rehabilitation of convicted per-
sons, and the restraint of convicted persons
when required in the interest of public safety;

2. To encourage restitution in all cases in which
the victim can be compensated and other purposes
of sentencing can be appropriately served;

3. To minimize correctional experiences which serve
to promote further criminality;

4. To give fair warning of the nature of the sen-
tences that may be imposed on the conviction of
a crimes

5. To eliminate inequalities in sentences that are
unrelated to legitimate criminological goals;

ion among offenders

6« To encou +
dividualization of sen-

with a v
tences;

age diff
ew to a
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7. To promote the development of correctional pro-
grams which elicit the cooperation of convicted
persons; and,

8. To permit sentences which do not diminish the
gravity of offense.

A close examination of these purposes reveals that they ensh-
rine individualized sentencing and justify tailoring the sentence
to £fit the individual offender on a number of diverse and incon-
sistent penological grounds: deterrence, retribution, incapaci-
tation, and rehabilitation. The model of determinate sentencing
requires that the justification for punishment not be individual-
ized. Moreover, the aims must be coherent and should be primari-
1y based upon retribution-- "commensurate deserts."

These goals do have many of the elements of determinacy. The
eighth goal introduces a retributive justification. The basic
policy of reducing disparities in sentences is introduced in goal
number five. Moreover, the third gecal states that incarceration



should be used sparingly, and the second goal provides an
alternative to incarceration--restitution. Regretably, the first
and sixth goals contradict these coherent principles and under-
mine their retributive focus. The first goal asserts the impor-
tance of deterrence, rehabilitation, and predictive restraint or
incapacitation.

The goal of individuwalized sentencing, goal number six, not
only is incompatible with determinate sentencing, but it is the
mechanism which enahles this entire goals statement to be theo-
retically and logically consistent with the rest of the code. Tt
allows the trial judge to impose incapacitative sentences on some
offenders, rehabilitative sentences for others and retributive
sentences for others. In other words, which goal dominates is
entirely context dependent-—- it is up to the -judqge. Individual-
ized sentences are the sine gua non of unprincipled sentencing.
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Three provisions introduced in the code were intended to ensure
that the sentencing system was flexible. Having abolished parole
and introduced flat sentencing, these provisions were injected
into the system to serve as '"checks and balances." They include
the split sentence authorization, the resentencing option, and
the transfer provision. The split sentence authorization has been
amended several times since 1976. The resentencing option, aun-
'thorizing corrections officials to petition the court for resen-
“tencing, has been struck dowa by the law court. The transfer
provisions have also been revised. As will be seen, the changes
enacted since the reform lend support to the view that the sen-
tencing structure is less flexible than anticipated and, perhaps,
has not sufficiently inteqrated varicus agencies concerned with
processing offenders. For this reason, it is important that
these changes be examined in some detail. :

The split sentence provision is contained in 17-2A M.RB.S.A.
Section 1203. It expanded the court's authority to impose a
period of confinement at Maine State Prison followed by proba-
tion, to the authority to impose incarceration at any correction-
al facility or county jail followed by probation. Also, it in-
troduced two types of split sentence. The first 1is a "shock
sentence."” Shock sentences are to provide a brief exposure to
imprisonment followed by probation. The intent is to shock the
offender into the recognition of the serious conseguences of his
or her actions. The second type of split sentence authorizes
the court to decide which offenders may be in need of probation-
ary supervision in the community during the critical period of
"adjustment" following release from an institution.  This split
sentence is the functional equivalent of the old pre-reform pa-
role system, except that: 1) release at the end of the fixed
term of imprisonment is automatic, rather than at the discretion
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of the parole board; and 2) any subsequent revocation of
probation after release is administered by the court, rather than
the parole hoard.

As originally enacted in 1976, Section 1203 contained two sub-
sections. The first authorized the court to suspend any portion
of the last 24 months of imprisonment and place the offender on
probation for any portion of the suspended term. The second sub
section was intended to introduce the "shock" sentence. It lim-
ited the period of confinement at the maximum security facility--
Maine State Prison--to 90 days. Section 1203 was repealed and
replaced in its entirety in 1977, (65) and amended in 1977 and
1979. 2s amended, the first section authorizes the court to com-
mit the offender for a period not %o exceed 120 days to any cor-
rectional institution or county jail when imposing a "shock" sen-~
tence. The second type of split sentence--probation after
imprisonment--as amended, {6f7) is now limited to Class A or B con-
victions when the term of imprisonment 1is 48 months or more. {68)
It now requires that the offender serve 12 months probation after
release.

The second major innovation introduced to ensure system flexi~-
bility is contained in 17-A M.R.S.A. Section 1154, Subsection 1
provides "that sentences of imprisoament in excess of one yvear
shall be deemed tentative." Subsection 2 allows the Department
of Corrections to petition the sentencing court to resentence the
offender if,

as a result of the Department's evaluation of such per-
sonfs progress toward a non-criminal way of life, the
sentence of the court may have been based upon a misap-
prehension as to the history, character, or physical or
mental condition of the offender, or as to the amount
of time that would be necessary to provide for protec-
tion of the public from such offender, the department
may f£ile in the sentencing court a petition to resen-
tence the offender.

The Commission's intent was to provide a mechanism through which

the trial judge conld reconsider his/her original sentence, given
the abolition of parole.
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(66 1977 Me. Lavws c. 671, sec. 27.

67y 1979 Me. lLaws c. 701, sec. 27.

{68) The limitation for imposing probationary supervision on
Class A and R offenders for U8 or more months appears some-
what arbitrary if community supervision following incarcera-~
tion is an important goai.
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_ However, in 1977, the decision and order of the Superior Court
in Maine v. Abbott (York Docket No. CR 76~564) guestions the con-
stitutionality of Section 1154.

This court concludes that Section 1154 did not intend
to confer upon the court jurisdiction to modify a sen-
tence after it had been imposed on the grounds of.
changes in the attitudes or behavior of the offender.
This court further concludes that 4if the statute pur-
ports to confer that power it contains an uncoastitu-
tional delegation of executive power to the Jjudici-
ary. (69)

Tn 1982, the appeals court upheld the lower court's decision in
Maine v. Hunter. The court arqued the resentencing provision

"invests the judiciary with commutation power expressely and ex-
clusively granted by the State Constitution to the Governor."

The argument of Judge Watham, in the only dissenting opinion
in the case, bears close scrutinya. He focused on the unigue
character of incapacitative sentencing and argued that, in fail-
ing to specify the factual bases on which such sentences could bhe
imposed, the legislature failed to deal effectively with the is-
sue. As a result, a hody of lawv dealira with incapacitative sen-
tences, and principles of sentencing in general, do not exist.
Consequently, he argues that incapacitative sentences {defined in
excess of five years) form the basis for judicial authority in
Section 1255. He argues that that authority exists, because when
an incapacitative sentence is imposed the "inmate's progress to-
wards a non-criminal way of life," as assessed by the Department
of Corrections, 1is the only mechanism that exists to correct an
error of judgment by the court.

A major goal of the Commission was to make sentencing deci-
sions more certain through the abolition of parole and institu-
tion of flat sentences. However, the criminal code was accompa-
nied by ‘"companion legislation," such as transfer provisions,
providing corrections officials broad discretionary authority to
release offenders from institutions prior to the expiration of
the "fixed" sentence. The companion legislation entitled,
"Transfer,” as amended in 1977, reads as follows:

When it appears to the Director of the Bureau of Cor-
rections, for reasons of availability of rehabilitative
programs and the most efficient administration of cor-
rectional resources, that the reguirements of any per-
son sentenced or committed to a peral, correction or
juvenile institution would be better met in a facility,
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(69) The court's decision in this matter is in accord with Maine
Rules of Criminal Procedure Rule {35), but Section 1154 del-
egated that power to the court.
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institution or program other than that to which such

person was originally sentenced, the Director of the

Bureau of Corrections, with the written consent of the
person so sentenced, may transfer such person to an-

other correctional institution, residential facility or
progran administered by or providing services to the

Bureau of Corrections; provided that no juvenile shall
be transferred to a facility or program for adult of-

fenders.

Any person so transferred shall be subject to the
general rules and regulations pertaining to persons at
the institution or facility, or in the program to which
he is transferred, except that the term of his original
sentence or commitment shall remain the same, unless
altered by the court, and that person shall become eli-
gible for release and discharge as provided in Title
17-2, Section 1251. (70)

Under this section, the Director of the Bureau of Corrections has
authority to transfer any prisoner to any "program administered
by or providinag services to the Bureau of Corrections." 1&s
Zarr{71) points out, the trarsfer power appears to embrace a va-
rtiety of forms of community supervision such that a judicial sen-
tence to a correctional facility may be overridden by a correc-
tions' transfer to the community. This section of the companion
legislation, particularly as amended in 1977, thus erodes the in-
tent of the "fixed" judicial sentence to provide the offender and
the public with certainty of incarceration lengths.

THE CRITICISM OF MAINE'S REFORM

Maine's model of sentencing reform drew international attention
and immediate and ongoing criticisn. Initially, the criticism
centered on the extent to which indeterminacy remained in the
system. {72) Subsequent criticism centered on the judicial sen-
tencing model adopted in Maine. {73) These criticisms were later
joined by a disclaimer that Maine was part of the nmovement that
rejected indeterminacy. [74)

(70 34 Me. Rev. Stat. Ann. c. 62, Sec. 529.
{71) Melvyn Zarr, %Sentencing," 1976.
(72 Melvyn Zarr, "Sentencing," 1976.

{73y Andrew von Hirsch and Rathleen Hanrahan, "Determinate Penal-
ty Systems in America: An Overview,'" 1981.

{74) Edgar May, "Prison 0fficials Fear Flat-Time is More Tipe,"
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One of the earliest critics of Maine's reform was Melvyn Zarr,
Professor of Law at the University of Southern Maine. Overall,
Zarr arqued that the new law made symbolic, but not substantive,
changes in sentencing. Tn discussing the new sentencing stat-
utes, 7arr objected to the indeterminacy of the new sentences,
and in particular to the transfer provisions allowing Corrections
officials to place inmates in community programs and to the pro-
visions for petitions for resentencing which authorized the Bu-
reau of Corrections to request the sentencing Jjudge to reduce
sentence length. Concerned with the indeterminacy allowed by
these provisions, he states:

«»ws0ne thing is reasonably clear, the indeterminate
sentence having bheen banished by +the front door, has
returned through the rear. [75)

Professor Zarr's objections were subsequently joined by Sol
Rubin, who viewed Maine's reform as principally directed at abol-
ishing parole and resulting in little change. Objecting to the
petitions for resentencing, Rubin argueds:

Thus, the former authority to discharge on parole is
now in the hands of the prison administration and the
judge, with parole supervision being eliminated...Thus
here, as in California, the legislation does not im-
prove the lot of prisoners, hut is an accompdation to
adminstrative factors. {756)

Similarly, Caleb Foote, Professor of Law at Rerkeley, claimed
that

Some of the legislation, like that of Maine, under no
stretch of the imagination can be called determinate
sentencing. All of it ignores or glosses over critical
problems which nmust be faced before determinate sen-
tencing can be fair or even feasible. [77)

Specifically, Professor Foote objected to the fact that Maine's

sentencing structure did not place constraints on the discretion
of the judiciary.

B e s L TSP U ——

1877.
{75) Zarr, "Sentencing," p. 44,

{76) Sol Rubin, "New Sentencing Proposals and Laws in 1970's,"
Federal Probation, 43, June. 1979. pp. 3-8.

{77) Caleb Foote, "Deceptive Determinate Sentencing,” p. 133.
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Andrew von Hirsch and Kathleen Hanrahan objected to the fact
that Maine's sentencing structure lacked standards or guidelines
for the imposition of sentences. For this reason they claimed
that Maine's reform could not be characterized as determinate
sentencing.

Haine's system is sometimes spoken of as a determinate
sentencing system, but it is c¢learly not because it
lacks the essential element of determinacy: explicit
standards. {78)

The lack of concern in Maine law for standards to guide the
trial court's decision-making process, which 1led to the claim
that Maine's reform stood outside the movement to determinate
sentencing, was reiterated by Fdgar Mays:

The Maine statute is fundamentally a conservative po-
litical reaction aqainst what was perceived as a leni-
ent parole board, and had nothing to do with discus-
sions in other parts of +the country of determinate
sentencing. 179)

These criticisms led to pessimism about the impact of sentenc-
ing reform in Maine. Observers did not believe that statutory
changes in the sentencing structure, wvhich merely reduced the
diffusion of sentencing power and abolished indeterminate sen-
tences, would result in a fairer system unless the underlying
bases of the decision—-makinag process were changed. BRut the basic
objection was that Maine's reform vested unrestrained discretion
in the judiciary.

Theoretically, a judicial model of sentencing as implenmented
in Maine can function according to fair, intelligible and evenly
aprplied rules. It is a legalistic model vwherein gquestions of
relative seriousness of the offense and culpability of the of-
fender can be used to allocate fair and certain levels of punish-
ment for each offender. Tn practice, however, the judicial model
of sentencing has been criticized because it places too much dis-
cretion in a diverse judiciary, who apnly quite different sen-
tencing standards to quite similar offenders. {80)

In sum, three basic criticisms have been leveled at Maine's
reforma. First, it was argued that in the absence of a clear di-
rection from the legislature on sentencina, the processing of
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178) Andrew von Hirsch and Kathleen Hanrahan, "Deterrinate Penal-
ty Systems," p. 295.

179) May, '"Prison 0fficials Fear Flat-Time is More Time," p. H49.
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(80) Marvinm E. Frankel, Criminal Sentences: Law Hithout Order.
New York: Hill and V¥ang. 1973.
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offenders on a case-by-case bhasis would necessarily lead to un-

warranted variations in sentencesa. That is, the elimination of

parole and introduction of graded classes of offenses from which
a judge selected a penalty was not believed to be capable of pro-
ducing a fairer system. Second, the less diffused system of sen-
tencing brought about by the abolition of parole was not seen as
reducing the amount of discretion in the system, but rather as

concentrating that discretion between judges and prosecutors. (81)
Third, questions were raised as to how much discretion was re-

tained hy corrections officials. This criticism largely focused
on the petitions for resentencing, but also on their increased

avthority over "“good—-time."

What is absent from the critique of Maine's Jjudicial model of
sentencing is any clear picture of what would be critical to the
success of that reform. More importantly, though, the criticisms
have provided few concrete criteria against which the reform can
be evaluated or assessed.

The critical discussion of Maine's reform has not included a
realistic assessment of what changes were feasible at the time.
Rather, the reform has been judged against reform ideals and
against very specific agendas of reform in other states. Instead
of being evaluated in its own terms, MNaine's reform has become
embroiled in controversy reflecting serious ideological disadqree-—
ments among various sectors of society as to what should consti-
tute an appropriate sentencing policy. Perhaps for these rea-
sons, febate has almost exclusively focused on the statutory law
at the time of reform, not its subsequent revision, and not on
the operation of the reform—— how it has worked.

The remainder of this report provides an empirical assessnent

of the outcome of Maine's reform measured against the goals of
the Commission and agoals of advocates of determinate sentencing.
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(1) Albert W. Alschuler, "Sentencing Reform and Prosecutorial
Powerz A Critique of Recent Proposals for 'Fixed' and 'Pre-
sunptive' Sentencing,® 1977.
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Chapter ITYI

RESEARCH ISSUES, DATA AND METHODOLOGY

The basic problem addressed by this research is "What are the
changes in sentencing practices which resulted from the 1976
criminal code reform im Maine?" As discussed 3in the previous
chapter, Maine's reform revised the structure and content of the
criminal code, abolished parole, and instituted flat-time sen-
tencing by the courts. The previous chapter has explored the
content of these chanages and their cgeneral effects on the struc-
tures and processes of various components of the criminal justice
system. ¥We now turn to a direct empirical examination of the im-
pact of these reforms on sentencing decisions and outcones.

Using data collected from courts, correctional institutions
and probation offices on individual criminal sentencing decisions
from 1971 through 1979, we examine what changes in sentencing, if
any, have taken place as a result of the 1976 reforn. These po-
tential changes include changes in the type of sentence given,
changes in the length of incarceration sentences, and changes in

the basis of sentencing decisions. Conseguently, the essential
questions to be addressed are:

1. What are the changes in the court®s choice of type of sen-
tence?

2. What are the <changes in the court's choice of length of
sentence for those incarcerated?

3. What are the changes in the basis of the court's sentenc-
ing decisions?

The focus of all three of these questions is court's decision-
making, in terms of both basis and outcome. Court decisions
about criminal case dispositions involve several discrete and
identifiable choices, including choice of type of disposition and
choice of extent within the type. {82) Put another way, Jjudges
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182) Following Wilkins and others' formulation, researchers such
as Sutton {1978, Federal Criminal Sentencing. Analytic Re-
port 16. U.S. Department of Justice, pp.21-22) have con-
ceived of sentencing as a "bifurcated or two-fold decision"
encompassing "both type and length of sentence." This sim-

ized around these two Ystages." However, the reality of
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first choose among various sentencing options, such as incarcera-
tion, probation, fines, and restitution, or combinations of these
options, such as split sentences. Given the choice of type,
judges also choose the length of incarceration or probation or
the amopunt of the fine or restitution. The present research is
concerned with the decision about type of sentence for all of-
fenders, and with the decision about length for offenders given
incarceration sentences. {83)

The first research guestion focuses on changes in type of sen-
tence. The 1976 reform was intended +to provide the court with
more flexibility in sentencing and rationalized the "split sen-
tence"--a combination of incarceration and probation--as a more
specific, direct, and court controlled option. Conseguently, one
of the first questions to be addressed in assessing the impact of
the sentencing reform is the extent to which these options have
actually been used-~the extent to which thé type of sentences
given by judges have actually changed.

Of course, these changes in sentencing options took place
alonag with extensive legal code changes and the introduction of a
full-time district attorney system in 1975. Both of these chang-
es in the context of the court decision might result in changes
in the charges and recommendations brought to the court. Because
of this context, it is necessary to examine changes in the defi-
nition and distribution of cases brought to the court in order to
distinguish those changes in type of sentence resulting from the
changes in sentencing options from those changes which are a re-
sult of other reforns.

The second question, £focusing on changes in incarceration
length, directly addresses the impact of the change from an in-
determinate to a flat-time sentencing structure for those incar-
cerated. It is clear that the sentences given by the courts un-
der the new code are "different™-at least in form--since under
new code the court decides on a gpecific lenath. The critical
question in assessing the impact of the sentencing reform, how-
ever, is whether this change in form has resulted in a change in
outcome-- the actual time served by offenders. {84) Consequently,
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sentencing is more complex.

(83) "Most sentencing studies have been concerned exclusively
with sentence length disregarding the egually important de-
termination of whether a defendant will be imprisoned at
all." (Sutton, Federal Criminal Sentencindg, p. 13.)

(84) See A. Keith Bottomley (1979, Criminology in Focus. pP-
150) for a discussion of outcome impact and also Stephen
Wasby (1976 Small Town Police and the Supreme Court ) for

an excellent discussion of assessment of the impact of legal
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our examination of <c¢hanges in the length of sentences will be
primarily concerned with changes in the actual length of incar-
ceration. Actual incarceration length are a consegquence not only
of the court's decision but also of decisions by corrections of-
ficials, and under the 0ld code, by parole boards. As a conse-
quence, we must examine the relationship between the actual re-
lease date {actual time served) and the date of eligibility for
release {(minimum expected time served) in order to clearly dis-

Finally, the third question focuses on changes in the basis of
court decision making or changes in "who gets what?" before and
after the sentencing reform. Specificallyv, this analysis exam-
ines changes in the impact of personal and legal characteristics,
first on the court's type of sentence decision, and second, on
the court's sentence length decision for incarcerated offenders.
Althouagh the new criminal code structured offenses into sentenc-
ing categories and identified a rather ambiguous set of "sentenc-
ing objectives," it did not directly attempt to increase consis-
tency in sentencing or establish sentencing guidelines. our
concern is to examine the effect of the reform on changes in how
judicial decisions are made and changes in the consistency of
those decisions.

It is necessary, once again, to isolate the effects of the
sentencing reform on judicial decision making. In our analysis
of changes in the basis of sentencing, "minimum expected time
served" is utilized as the measure of sentence length to directly
compare the hasis of sentencing before and after the sentencing
reform for specific type of offenses.

Chapter Four examines the first research question--changes in
type of sentence——and Chapter Five examines change in incarcera-
tion length. Chapter Six examines the relationship between sen-
tence length and actual time served-- Mcertainty" of sentence--
and Chapter Seven examines changes in the basis of sentencing de-
cisions--consistency and predictability. Finally, Chapter Eight
examines the impact of both changes 1in type of sentence and
changes in incarceration length on correctional institutions in
Maine. The conceptual and methodological issues involved in each
of the research questions and brimfly discussed above are more
fully examined in these chapters.

The remainder of +this chapter identifies the type of data
necessary to address the research guestions and then describes
the process of collecting and the content of these data. In ad-
dition, this chapter examines the methodological issues involved
in defining a unit of analysis--the sentencing decision--and def-
initions of offense. Finally, it further discusses some of .the
basic methodological problems involved in the analysis and



particularly the difficulties in isolating changes in court deci-
sion making and effects of sentencing reform from other decision
making changes and the effects of other reforms and changes in
Maine.

QVERVIEW OF DATA

To address the issues outlined above, data were collected fronm
court docket records, correctional institution records and proba-
tion office records. Court data were collected on all criminal
cases docketed in seven Superior Courts from January, 1971
through December, 1979. Corrections data, when available, were
collected on all offenders identified from the court data who re-
ceived sentences to the state correctional institutions. Proba-
tion data, when available, were collected on all offenders in the
court sample who received probhation sentences, or incarceration
followed by probation sentences, and who were supervised in six
of the seven Superior Court districts [counties) contained in the
court data. Court data were available on 10,454 zentencing deci-
sions and corrections or probation data were available and suc-
cessfully linked with the court data for 5,541 cases. All data
utilized in this analysis were collected by the present project.

Table 3.1 presents an outline of the data elements necessary
to examine each of the three research guestions and the location
of collection of those elements. Tnvestigation of changes in
type of sentence drawvs on data elements available in court re-
cords. These records include basic information about both pre-
liminary and final charqes, disposition of the case, and whether
the case was handled under the 0ld or new codea These sane ele-
ments also allow us to examine changes in the type of charges
brought to the court, and other contextual changes such as in-
creases in multiple charges.

Examination of changes in length and certainty of sentences
requires the same basic information from the court data, together
with corrections information about the institution of actual cus-
tody, the date of entry into the institution, date of release
from the institution, and type of release. This corrections in-
formation is essential, since analysis of length of sentence re-
quires knowing actual time served and minimum expected time
served, which are not available from court records.

Analysis of changes in the basis of sentencing decisions re-
guires all three type of dAata--court, corrections and probation.
In addition to the court record information already discussed,
this analysis requires court record information on processing
characteristics including plea, tvpe of counsel, type of trial,
etc. In addition, information on the legal background of the of-
fender, including number and type of previous convictions and
previous dispositions, and information on the personal character-
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TABLE 3.1

Summary of Data Elements and Data Collection Location by Research

Research
Question

I. Changes in
Type of
sentence

IT. Changes in
Length of
Sentence

iii. Changes in
basis of
sentencing
decision

status, education,

Question

Data Elements

Charges, sentence,
date of sentence
code type

Charges, sentence,
date of sentence,
code type, jall time
credited

Adpmission date, re-

lease date, type of

release, institution
of custody

Charges, sentence,
date of sentence,
code type, plea and
processing charac-
teristics {type of
trial, etc.)

Admissions date, re-
lease date, type of
release, insitution

of custody

Criminal record,
personal background
characteristics,
{employment, marital

etc.)

Location of
Data Collection

Court
Docket Files

Court

Docket Files

Corrections Files

Court
Docket Files

Corrections Files

Probation and
Corrections Files

istics of the offenders, including employment status, education,
are necessary but available only in cor-
rections or probation files.

and marital situation,

The following sections detail data collection, the conceptual-

ization of "sentencing decisions" and
process of linking

tions data.

court records +to both

"primary offense," and the
probation and correc-



COLLECTION OF COURT DATA

Information about criminal convictions is contained in the
court's docket files. The process of data collection involved
examining these files in the sequence in which they were origi-
nally docketed in each of seven Superior Court districts {coun-
ties). For each of these seven counties, information was col-
lected from each non-traffic related criminal docket fron
January, 1971 through December, 1979.

A sample of seven counties was selected from the sixteen coun-
ties in Maine. This sample represents a demographic cross-sec-
tion of the state. The counties selected include the two most
densely populated counties, the two counties containing metropol-
itan areas, two counties with medium sized cities, and two pre-
dominantly rural counties.

The bulk of counties not included are those comprising the
coastal region known as "downeast Maine" and the sparsely popu-
lated counties in the northwestern part of the state. 1In most of
these counties the Superior Courts bhandle very few criminal cas-
es. The small number of cases and the long travel distances in-
volved would have made extensive on-site data collection prohib-
itively dAifficult and expensive for relatively little gain.
Thus, within the constraints of 1imited resources, the seven
counties were selected to maximize the number of cases available
for analysis while providing a representative picture of differ-
ent demoaraphic areas of the state. Tt is estimated that the
present court data includes between seventy-five and eighty per-
cent of all Superior Court criminal cases in Maine during the
period of study.

The period of study includes cases docketed over nine years--
five years prior to the implementation of the code in May, 19758,
and approximatelyvy four years after that implementation. Since
there is often a substantial time lag between docketing a case
and sentencing, these data irclude sentencing decisions from 1971
through 1980, or five years before and five years after the sen-
tencing reform. This time span provides a sufficient baseline
for meaningful pre- to nost-reform comparisons as well as valid
time~series analysis. Moreover, since the time span exteads be-
yond the period of imminent reform and immediate implementation,
it allows us to assess the long—term impact of the reforn.

The court data collection instrument contained sixty guestions
grouped in the following categories: information about each of-
fense, such as legal section number and offense description for
both the original and final charges; the number of original and
final charges; the sentencing class of new code offenses; data
concerning the processing of cases, such as whether or not there
was court appointed counsel, sentencing judge and type of case;
sentencing information, including both imposed and actual sen-
tences, the length of incarceration or probation, the amount of
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fines or restitution, and the location of incarceration. A copy
of the court data collection instrument is in Appendix A.

Court docket files are full of ambiguities. A single case
file may involve charges against more than one defendant. Some
defendants are charged in more than one file bunt the different
cases are all sentenced, and often adjudicated, on the same date.
To avoid confusion, separate information was collected and a sep-
arate case created for each individual for each docket in which
the individual appeared. Consequently, each case in the result-
ing data set represents onrne "individual docket recoerd." {85)

The court data, in the form of these individual docket re-
cords, was collected from May, 1971 through December 1980. A to-
tal of 11,991 individual docket records were collected and coded
to be used in the analysis of sentencing decisions.

SENTENCING DECISION AS THE UNIT OF ANALYSIS

The unit of analysis emploved in the present study is the "sen-
tencing decision." A sentencing decision is the imposition of a
sentence on a single offender on one date by one judqge. This
sentence may be imposed for a single offense conviction arising
from a single criminal episode, or it may be imposed for multiple
offense convictions, arising either from multiple criminal epi-
sodes or from a single episode in which multiple crimes were com-
nitted.

For single offense events, the sentencing decision record is
the same as the individual docket record. For multiple offense
events, however, different offenses often appear within different
dockets (and hence different individual docket records) even
though the dockets were combined insofar as sentence was imposed
for all of the charges at the same time. In these cases, the

—— " " M — o o i Tt ks WV Yo P

185) When more than one person was named in a single docket, full
information was collected on each individual. When the same
person was named in mora than cne docket file, Jinformation
was collected, and a case created, <for each of the docket
entries.

In order to locate offenders who appeared in more than
one individual docket record, each offender was assigned a
unigue offender code. A master offender file, across coun-
ties, was created to ensure that the same offender code was
recorded even though the offender appeared in more than one
individual docket record. 1In order to ensure confidentiali-
ty this master file was nmaintained separately and linked to
the individual docket information only through case records
codes.
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individual docket records were “collapsed" into a single sentenc-
ing declision record which reflected the legal processing of the
offender. This was accomplished through the use of the unique
offender identification codes previously discussed.

Conceptually, the use of the sentencing decision as the unit
of analysis reflects an understanding of the sentencing process
as one in which the judae looks at a '"package" of offense convic-
tions, along with a variety of factors about the offender and the
offender's bhackground, and arrives at an overall sentence for the
person. This conception is in contrast to the view found in most
sentencing research, which generally suggests that one can look
at specific sentences for each of the specific offenses, {86) An
empirical examination of ouar docket records suggests that, at
least in Maine, sentences are arrived at for the offenses togeth-
er, as a package. Our examination found that, generally, sen-
tences are made concurrent, or suspended, in such a way as to
make identification of specific gentences for specific offenses
impossible.

Throuah the "collapsing" process the 11,991 individual docket
cases were reduced to 10,661 sentencing decisions. Cases in
which offenders were sentenced for new-code and old-code offenses
within the same sentencing decision, and cases with clearly erro-
neous or internally inconsistent data were excluded. This pro-
cess resulted in 10,421 sentencing decisions which are available
for analysis. nf these, 79% are sentencing decisions with a sin-
gle offense conviction and the remaining 21% are sentencing deci-
sions with multiple offense convictions.

PRIMARY OFFENSE

Analysis of sentencing decisions is complicated by the difficulty
in identifyinag and comparing the offenses for which offenders are
sentenced. Offense, and seriousness of offense, are clearly
critical variahles in any analysis of sentencina. First, the ex-
tensive revision of the criminal code and the redefinition of
criminal offenses in 1976 makes it difficult to compare offenses
before and after the reform. Second, multiple offense sentencing
decisions, each with a unigue combination of offerses, make anal-
ysis extremely complex. These two methndological problems are
addressed by the development of an "inter-code," based on the
structure and sentencing classes of the revised criminal code, to
make offenses comparable, and by the identification of the "pri-
mary offense” within each sentencing decision.
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consin {S. Shane-Dubow, W. Smith and K. Burns—-Haralson.
Madison: Public Policy Press. 1979. Page 7.), which treats

- 45 -



As discussed in the first chapter, the new criminal code con-
solidated, refined and incorporated offenses into a single crimi-
nal code. Elements of offenses changed and offenses were graded
into five classes of offense seriousness. These redefinitions
pose a severe metheodological problem in comnparing pre- and post-
reform offenses--in identifying which o0ld code offense are compa-
rable to which new code offenses.

Following an extensive legal analysis detailed in the Interim
Report { Myvths and Realities of Maine's Criminal Code Reform: A
Case Study, 1981}, an offense "inter-code" vwas created. The cakt-
egories of the inter-code reflect the offense and class defipi-
tions in the new code. For 0ld code rcases, sufficient informa-
tion was collected to identify the appropriate inter-code or, in
other words, the offense and class which would have been assigned
had the offender been processed under the revised code. A de-
taliled breakdown of the inter-coding assignments, grouped within
broad legal categories, is presented in Appendix B.

For the purpose of inter=-coding, extensive and detailed of-
fense information was collected on all cases. Both statutory ti-
tles and section numbers of offenses were collected. In addi-
tion, other relevant information, such as the value of property
involved in old-code larceny nffenses, was recorded. This kind
of information is necessary since, for example, the new criminal
code replaced the more general distinction between grand and sim-
ple larceny with four discrete grades of theft, classed according
to the value of the property involved. This detailed information
was then used to assign an inter-code to each offense.

The effect of the inter-coding process is to make new and old
code offenses comparable for analysisa. Throughout this analysis
discussion of "offense" and "class of offensem for both old- and
new-code cases refers to classifications made on the basis of the
inter-code assigned. {87)

For single offense sentencing decisions, the use of the inter-
code to characterize the event in terns of offense and class of
offense is straightforward. However, for multiple offense deci-
sions this characterization is more difficult. The difficulty is
compounded because, to some extent, the presence of multiple of-
fense decisions are related to the structure and definitions of
the new code itself. TIn other words, some old code single offen-
ses, most notably breaking, entering, and larceny, are inherently
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{87) For the purposes of clarity, the five offense classes are
agenerally grouped into the categories of "felony" {classes A
through €) and "misdemeanor" ({classes D and E) in the analy-
Sis. These categories reflect more generally accessable
definitions, useful to those outside Maine. When appropri-
ate, such as in the analysis of consistency and predictabil-
ity in Chapter Six, the five classes are retained.
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miltiple offenses within the new code. In the new code, burglary
and theft are charged separately.

In order to meaningfullvy characterize and analyze sentencing
decisions a "primary offense” is identified for each decision.
This "primary offense" is defined as the conviction offense with
the highest, most serious, sentencing class. For those decisions
in which there are multiple offenses of the same class, +the pri-
mary offense is the one first encountered--the offense appearing
first on the earliest docket. {88)

In summmary, as a result of the use of inter-coding and the
identification of primary offense on the basis of the inter-cod-
ing, each sentencing decision is characterized by offense, sen-
tencing class, and number of offense charges. All three of these
characteristics are directly comparable between pre-reform and
post-reform sentencing decisions.
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{88y The exception is decisions in which a burglary offense, or
hurglary-theft combination, appear within a group of offen-
ses of the same class. Tn these vases, the burglary offense
was defined as the "primary offense."

This special handling of burglary cases is necessitated
by the somewhat unique code changes in this area. As we
have already discussed, the single breaking, entering, and
larceny (BRE&L) was redefined into a hurglary category and a
theft cateqory. Roth of these offenses are graded into a
number of sentencing classes. In the inter-coding process,
a sinqle inter-code was assigned to BEEL cases so that its
quality as a single offense charge was retained while the
class assigned to the offense was the highest class which
could have been assigred for either the burglary or theft
component if processed under the new code. To ensure com-
parability, new code cases with a gombination of a hurglary
and theft charge were assiqgned to a comnparable inter-code
and, when appropriate this combination is defined as the
primary offense. However, the character of these cases as
multiple offense sentencina events is retained.
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Information ahout the social history and criminal background of
offenders and information about sentence outcome are contained in
correctional imstitution files and in probation office files.
The process of data collection involved examining individual re-
cords in each of the state's two correctional institutions and
individual case files in each of six county probation offices.
In each of these locations, the collection process involved
searching for specific records en those offenders in the court
sample whose sentencinag event had resnlted in incarceration im a
state facility, a split sentence, or a probation sentence. Data
were collected on 5,830 of these cases.

. ; , o
ime-Sarved Infeormation
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Examination of chanages in time served requires corrections' in-
formation about the institution of actnal custody, the date of
entry into the institution, date of release from the institution,
and type of release. These data were available only in the indi-
vidual offender records located at the correctional institu-
tions--the Maine Correctional MCenter and the Maine State Prison.

Once again utilizing the unique offender codes, identifying
information was generated for each sentencing event which result-
ed in an incarceration only or a split sentence to either of
these state facilities. This identifying information was then
usel(. to determine the appropriate inmate numher, which in turn
was used to locate the specific institutional file. Data were
then collected, coded, and, through a orocess discussed below,
linked to the appropriate sentencing event record. A total of
3,157 sentencing events resulted in dispositions to state facili-
ties. 0f these, 2,821 (89%) vere successfully located and
linked.

Criminal and Social History Information

In order to examine changes in the basis of sentercing decisions,
data on the personal and criminal background of offenders is nec-—
essarye. For those incarcerated in state facilities, these data
are available in corrections' files and were collected along with
sentence outcome information. For those sentenced to probation
or to county jail terms followed by probation supervision, these
data are available in county vprobation office files. For the
3,220 sentencing events which resulted in fines, restitution or-
ders, unconditional discharges or county jail sentences, social
and criminal history information was not available.



Tracing and collecting information from +%he files at the two
state correctional facilities was more successful than tracing
and collecting information from files at local probation offices.
First, prison records are more systematically maintained and or-
ganized. Second, probation staff routinely forward files of of-
fenfders transferred to other counties and to out-of-state juris-
dictions. Third, old records from cases sentenced between 1971
and 1973 were frequently missinag from the probation files. Fi-
nally, funding constraints prohibited tracing and collecting of-
fender information from the files of the probation office in
Aroostook county. This county is the northernmost county in the

state and its probation office is located over 250 miles from the
project office.

Information on the social and criminal history of offenders
was thus collected, when it could be located for all offenders
wvha were qnnﬂfVlsed in the county of ntcuciuq for six of the
seven counties represented in the court data. The colillection
process involved generatina identifying information, locating the
appropriate probation file (generally arranged in alphabetical
order) collecting information, coding, and linking the data witbh
the sentencing event record. 0f the 4,044 sentencing events re-
sulting in probationary suvervision or county jail incarceration
followed by probationary supe=vision, social and criminal history
data were successfully obtained and linked for 77% of the sen-
tencing events resulting in incarceration, split sentences, or
probation sentences.

Collection Instrument and Outcome

The same data collection instrument was used to record informa-
tion from corrections and probation files. This instrument con-
tained 68 elements qrouped into the following categoriess court
record linkage information, offender personal history informa-
tion, prior criminal history information, and sentence completion
and transfer informationm. A copy of th data collection instru-
ment and further detailed discussion of the collection process
appears in Aprendix A.

Corrections and probation data werc collected for each sen-
tencing decision so that each record contains decision specific
outcome information as well as social and criminal history infor-
mation on the offender at the time of the particular event.
These records were then linked and merged vwith the appropriate
sentencing event record developed from court dataa A total of
5,830 corrections and probations records were created. Of these,
approximately 95% 15,541 records) vere successfully linked and
merged.

Table 3.2 summarizes the results of probation and corrections
data collection broken down by sentencing categories. Careful
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examination and analysis by project staff gives assurance that
neither the difficulty in locating corrections or probation in-
formation on 23% of the eligible events nor the difficulty in
linking and merging 5% of the collected information has resunlted
in significant bias in type of event, vyear of sentencing, or,
with the obvious exception of data not collected from one proba-
tion office, in county of sentencing.

TABLE 3.2

Summary of Data Collection by Sentencing Category

Cases Linked to

Sentence Number of Corrections/
Category Court Cases Probatior Files
Number Percent
Incarceration at
State Facility 3157 2821 89%
Probation 3102 2120 68%
Tncarceration at
County Jail followed
by Probation 942 600 67%
Totals 7201 5541 TR

PROBLENS OF ANALYSIS

In May, 1976, =a new and completely revised criminal code went
into effect in Maine. Flat-time sentencing was instituted and pa-
role was abolished. The new criminal code consolidated, rede-
fined and incorporated offenses into one c¢riminal code, substan-
tially changing the nature and elements of offenses processed
through the criminal justice system. Changes in the structure of
sentencing shifted many decisions, such as the institution of in-
carceration, firmly into the courts. Both the changes in sen-
tencing structure and the abolition of parole substantially al-
tered the context within which the corrections systems operated
and the nature of decisions made by corrections officials. More-
over, +the courts were re-organized imn 71974 and a regionalized
full-time district attorney system was introduced in 1975. Po~-
tentially, at least, these other changes could significantly al-
ter both the guantity and the substantive nature of cases pro-
cessed by courts and corrections.
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The present study is concerned with the impact of sentencing
reform, and particularly with the impact of that reform on judi-
cial decision making. The most serious and pervasive methodolo-
gical problem confronted by the research is to clearly distin-
guish between the impact of sentencing reforms and the impact of
other reforms, and, similarly, to distinguish changes in, judicial
decision making from changes in decision makinag of other actors
in the criminal justice system. Given the scope of the reforms
effected in 1975-76, attention to this methodological problenm
pervades the analysis presented in Chapters Four through FEight.

It is difficult to isolate the courts from pre-court process-
ing. Courts act on the cases and the charges which are brought
to them. Changes in the district attorney system can bhe expected
to change choices about cases and charges and to change plea bar-
gaining outcomes. Tn this case, court decisions could appear to
have changed simply because the cases about which judges are de-
ciding have changed.

Tn the present <case research, the confounding effects of
changes in the cases and charges brought to the court are com-
pounded bhv the changes in the substantive definition of offenses
and the structure of the criminal code. As already noted, chang-
es in the code appear to create some changes in how offenders are
charged, and particularly in the increased incidence of multiple
charges. The substantive redefinition of offenses may result in
changes in charges brought and legally supportable for similar
criminal episodes. And, finally, the introduction of sentencing
classes might be expected to result in bargaining for class re-
duction, rather than charqe reduction, thus changing the overail
pattern of offense charges brpought to the court.

411 of these pre-court processing factors can create a
pearance of change in judicial decisions. For instance,
higher proportion of offenders are charged and convicted for more
serious offenses, then both the proportion of offenders sentenced
to incarceration and the average lenath of incarceration might
increase even if judicial Adecision-making has not changed. In
the present research, it is likely that both the pattern of cases
and charges brought to the court and judges' decisions about
those cases have changed. The difficulty lies in distinquishing
hetween the two.

In order to deal with this difficulty--the confounding effects
of changes 1imn legal definitions and pre-court processing-~the
analyses in the following chapters extensively examine the dis-
tribution of cases and charges brought to the courts. This exam-
ination allows us to identify some major pre-court processing
changes, and, ultimately, to control for those changes. Some of
the major components of this examination are changes in the legal
category and seriousness of conviction charges and changes in the
incidence of multiple offense charges. Although changes in these
components are of substantive interest in their own right, our

..51..



primary concern 1lies in utilizing these components to isolate and
analyze changes in judicial decision-makinga.

It is also difficult to isolate court corrections and parole
board processing when offenders are sentenced to incarceration.
The actual time which offenders serve 1is determined not only hy
the court's sentencing decision but also by corrections! deci-

sions about, for instance, good time. In addition, prior to the
1976 reform, parole board decisions had a substantial effect on
actual time served. Consequently, changes in incarceration

length could appear to be a result of changes in sentencing but
actually reflect changes in post-court processing and decison-
naking. {89)

The critical question in assessing the impact of the sentenc-
ing reform is whether the change in the form of sentencing has
resulted in change of outcome-—a change in the actual time served
by offenders. Since post-court decision making by corrections
and the parole board influenced the actual time served, it is
difficult to isolate the ountcome of the court's decision and the
impact of changes im judicial decisions. {90)

In order to deal with these difficulties--the confounding ef-
fects of post-court decision-making~—-some of the analyses in the
following chapters include examination of "mininmnum expected time
served."® This variable is utilized as an uncontaminated surro-
gate for sentence length--a version of sentence 1length not af-
fected by post-court decision making about particular cases.
Minimum expected time served reflects the length of incarceration
which would be served on the court sentence given maximum good-
time crediting allowable at the time of sentencing, and, under
the old code, given favorable action by the parole board. In
other words, nminimum expected time served is the shortest actunal

 — — g S, o -~ o 7 Ut o e i S

{89) These "post-court" decisions are complex and their investi-
gation is beyond the scope of the present research. For ex-
ample, corrections officials also may grant "early release,"
such as "home release," or full or partial release for work.
They also essentially controlled when an innmate's parole
board hearing was scheduled at the Maine Correctional Center
and their recommendation was clearly important in obtaining
parole. Moreover, the criminal code reforms in 1976 in-
creased the options available to corrections officials, in-
cluding the option of petitioning the sentencing judge for
early release. To minimize these effects, actual time
served is computed to "discharge of sentence!" rather than,
for instance, home release.

(90) Tf one takes increased sentence certainty as one of the
aoals or expected outcomes of the combination of sentencing

reforms and the abolition of parole, the situation becones
even more comblex.
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incarceration which should result from a particular sentence. {91)

Minimum expected time served is utilized in our analyses of
changes in sentence length as a supplement to actual time served.
It allovs us to examine and analyze charges in post-court deci-
sion-makinag, and changes in sentence certainty, in order to iso-
late and assess changes in court decision-making about sentence
lengtha.

Finally, it is difficult to isolate the courts, and indeed the
impact of all the reforms in Maine, from the general social cli-
mate in the United States through the 1970's. During this period
there was a general national increase both in incarceration rates
and in incarceration length. It would be unreasonable to assume
that sentencinag in Maine was unaffected by this general social
climate, particularly since much of the 1976 reform can be under-
stood as at least reflective of many of these national concerns.
It does, however, make it difficult to isolate the specific ef-
fects of sentencing reform in Maine.

In order to deal with this difficulty, the analyses in the
following chapters heavily utilize trend, or time series, analy-
sis. This type of analysis allows us to examine patterns of sen-
tencing, both in terms of type and length, through the period of
study, rather than simply examining aggregates before and after
reforma. As a result, we are able to distinquish between trends
which span the reform and changes which are precipitated by the
reforms. [92)
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{91) Minimum expected time served is further discussed in Chapter
Six where the relationship between minimum eXpected and ac-
tual time served is examined.

{92) In both these cases a simple before-after design would show
significant change--spuriously in the caseof a trend span-
ning the reform. For an excellent discussion of the prob-
lems of inference from before-after designs, see Donald
Campbell and H.L. Ross, 1968. "The Connecticut Speed Crack-
downz: Time Series Data 1in Quasi-Experimental Analysis."
Law and Society Review.

Following Box and Jenkins {1976), Auto Reqressive Inte-
arated Moving Average {ARIMA) time-series models have been
developed in the recent past. Although the present research
made limited use of ARIMA nmodels for exploratory purposes,
the data to be analyzed is not appropriate for a legitimate
application of these models. McCleary and Hay suggest a
minimum of fifty time observations {1980, 1Applied Time Se-
ries Analysis, p. 20). Althouah 30-day or 60-day time peri-
ods could be utilized in the present research, thus creating
a sufficient series, the volume of cases would be insuffi-
cient to provide any confidence in the individual time-se-

- 53 -



In addition to our use of trend analysis, the final chapter
exanines the relationship bhetween sentencing trends in Maine and
those in other jurisdictions during the same time period. This
examination serves to further isolate and highlight, as well as
summarize, the effects of senteacing reform in Maine.

OUTLINE OF THE ANALYSIYS

Iy

The first research guestion, concerning changes in type of sen-
tence, is addressed in Chanptar Fours Tha analvr:xe. first pyamines

LTOOoTU 4Ll el pruc Lot N N e 1 M- W e 3

v LA
overall trends in type of sentences fronm 1971 through 1979,
Changes in charge patterns are then identified and trends in type
of sentences are examined within relevant categories of offense
and seriousness in order to isolate changes in judicial decisions
from changes in pre=court processing.

Chapter Five examines changes in length of incarceration. Us-
ing actual time served, trends im overall incarceration length
are examined, Ffollowed by an examination of these trends within
relevant offense and seriousness categories. Tentative conclu-
sions concerning changes in sentence length are then tested
through an analysis of minimum expected time served. This analy-
sis is extended through a comparison of actual and minimum ex-
pected time served in a rudimentary examination of changes in
certainty of sentence in Chapter Six.

Chapter Seven examines changes in the consistency and predict-
ability of sentencing decisions, primarily within specific ol-

fense cateqories. The basis of the type of sentence decision,
before and after reform, 1is identified using discriminate analy-
sis. Minimum expected time served is then employed in a reqres-

sion analysis of the hasis of the sentence length decision, be-
fore and after reforn.

Combining the changes in type of sentence and the changes in
length of sentence, Chapter Eight briefly addresses the conse-
quences of these changes for correctional institntions in Maine.
The two state correctional institutions in Maine are examined to
assess the impact of sentencing reform and changes in sentencing
decisions on institutional load.

The concluding chapter summarizes the findings and analysis
and extends the analysis through examinatinn of sentencing trends
in other comparable jurisdictions.
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Chapter IV

CHANGES IN SENTENCE TYPE

In addition to abolishinag parole and introducing flat-time sen-
tencing, the 1976 reform was intended to provide the trial court
with more flexible sentencing options. While retaininag the
court's discretion to decide when incarceration is aporopriate,
the reform increased the types of sentences the courts can im-
POSe. The basic innovation was to rationalize and expand the
court's authority to impose split sentences. This chapter exam-
ines the impact of the reform on the court?*s choice of sentence
types. Althouah primarily concerned with analyzina changes in
type of sentence, it also examines how factors extraneous to the
reform affected those decisions. O0f particular concern is wheth-
er any changes in charging patterns occurred and, if so, whether
they are related to any changes in type of sentence.

i D

Prior to the reform, the courts were authorized to impose one
type of split sentence--"shock" sentences. They were intended to
provide offenders with a brief experience of imprisonment fol-
lowed by community supervision. The 1976 reform expanded and ra-
tionalized the court's authority .o impose such sentences and ex-
tended the maximum allowable period of confinement. Under the
nev split sentence statutes, the court is authorized to impose a
sentence of imprisonment, suspend up to the last two years of
that sentence of imprisonment, and impose prebation. Thus; the
new split sentence option authorized the court to provide proba-
tionary supervision for any offender committed to an institution
for a lengthy period of confinement, as well as impose "shock"
sentences of much shorter duration. FEssentially, the reform cre-
ated the potential for a functional equivalent for parole super-
vision by introducing a specific court- controlled option. This
option authorizes the court to determine whether offenders it im-
prisons will experience community supervision upon release from a
flat sentence of imprisonment. (93)

———— Y ———— o S W o St o W O P i et

{93) Provisions relating to the split sentence are contained in
17-A M.R.S.A., section 1203. TIn 1979, section 1203-1, which
authorized the court to suspend any portion of a sentence,
was repealed. It was replaced by section 1203-B, which
greatly restricted the court's authority to use split sen-

tences. Under this section, split sentences can be used
only for Class A and B crimes where the initial sentence of
incarceration is 48 months or less. However, the court is

still authorized to impose split sentences when the period
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Although this chapter addresses outcomes resulting from the
sentencing reform in the choice of sentence types, it is crucial
to underscore the fact that the 1976 reform was preceded by the
reorganization of the courts and introduction of a full-time dis-~
trict attorney system in 1975, Those changes may have affected
the overall pattern of sentencing even if court decisionmaking
did not change. They may have changed the types of charges and
recommended sentences brought to the court. For example, if a
higher proportion of '"serious" cases are being processed, it
might appear that an outcome of the reform was an increase in the
use of incarceration even if sentencina decisions about similar
cases had not changed. ~Tonseguently, an examination of changes
in sentence type must also exanine and control for other changes
affecting the processing of offenders--in particular changes in
the seriousness of charging patterns--to more adequately deter-
mine whether any changes that are found are an outcome of the re-
form.

In addition to the fact that specific changes oreceding the
reform had the potential to affect sentencing, there were also
changes in pnublic opinion about crime and punishment. In part,
those changes are reflected in the reform itself. Nevertheless,
a general increase in punitiveness reflected in the increased use
of incarceration nmight be confused with specific outcomes of
Maine's reform. Therefore, our examination of changes in sen-
tence types will also examine, throuagh the use of time-series
analysis, the possibility that any changes we find either oc-
curred prior to the reform or span the refornm.

The analysis in this chanter begins with an examination of
sentence type, and changes in the type of sentence imposed by the
courts hefore and after the reform. These changes are then exan-
ined as trends durina the period of study. Changes in the seri-
ousness of offense charging patt erns are also examined. The data
used in the chapter are the total sample of 6,028 pre-reform
sentencing decisions and 4,293 post-reform sentencing decisions
in Maine'’s Superior Courts.
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of confinement is 120 days or less.
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TYPE OF SENTENCE

Following conviction, the court has a variety of sentencing op-
tions available, ranging from incarceration to fines and victim
restitution. The court can choose £from these options or choose
combinations of these options, such as probation combined with
victim restitution. Changes in four hagi¢ sentence types are ex-
amineds incarceration onlv, split sentences, probation, and
"other" sentences including fines, victim restitution and uncon-
ditional discharae. [94)

Table 4.1 presents the overall distribution of type of sen-
tence before and after the 19786 reform. Both before and after
the reform, incarceration only is the single most frequently cho-
sen type of sentence, followed hy probhationary sentences. Tn
both time periods, split sentences are the least frequently im-
nosad option, althouah there is a strong increase in the use of
split sentences following the refornm. Combining the incarcera-
tion only and split sentence categories, there has been a slight
{4.9%) increase in the overall use of some form of incarceration,
with the net result that over half of all offenders experience
some form of incarceration in the post-reform period.

However, attributing even these slight chanages to the 1976 re-
form mav be misleading. Table 4.1 presents a hefore-after conm-
parison which masks any changes spanning the reform or beginning
prior to the reform. Thus, it is crucial to further explicate
the types of sentences imposed hy the courts by examipning them as
trends over the nine-year time frame of the study. As shown in
Figure 4.1, the changes in sentence occurred prior to the reform.
This fiaqure is a time series repnresentation of the distribution
of type of sentence by year sentenced. Fach of the trend lines
in Figuve 4.1 reflects use of a particular sentence type as a
proportion of all sentences.

As shown in Figure 4.1, the use of sentences of incarceration
only bhegan tn decline in 1975--before the reform—-and the use of
probation has slightly declined, at least since 1971. The use of
fines and other sentences has decreased from a high in 1973 but
has remained fairly constant since 1974. The most dramatic in-
crease has been in the use of split sentences. This increase
also began in 1975--prior to the reform—-- although the increase
has bheen reinforced and accelerated since 1978.

S g e oo . S o A v k. Yy S e S W S

{94) These four types can he considered ordered in terms of se-
verity of sentence, with incarceration only being the most
severe and "other" sentences being the most lenient. Cases
with combined types are included in the category of nmost
severity such that probation combined with victim restitu-
tion is shown as a probation sentence.

-~ 57 -



TABLE 4.1

Distribution of Sentence Types, Before and After Reform

Sentence Type Before After  Change
Incarceration only 36.7% 34.4% -2.3%
Split-sentence 10. 6 17.8 +7.2
Probation 31.6 27.2 -4 U
Other (Fines, etc.) 21.1 20.6 - «5
100% 1007
[Number of Cases) (6028) (4393)

One of the most striking trends in Figure 4.1 is the court's
reliance on incarceration sentences. With the exception of 1971,
sentence of incarceration are the court's most frequently chosen
sentencing option. Although there is some decrease in the pro-
portion of cases receiving incarceration only sentences, this is
more than offset by the strong increase in the use of split sen-
tences. Split sentences account for less than 10 percent of sen-
tences until 1974, but by 1979 they account for over 20 percent.
By 1979, split sentences were chosen more often than fines, etc.,
and some form of incarceraticn (incarceration only or split sen-
tence) was chosen for a majority of offenders sentenced. (95)

Overall, this analysis suggests that changes in the court's
choice of sentence type occurring during the period of study
vere not precipitated by the 1976 sentencing reform. The changes
occurred prior to the reform and continued after the reform was
implemented. The 1976 reform clearly reinforced and facilitated
the court!'s use of split semtences. However, even imn this case,
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{95) Tn Figure 4.1, and in other time series presemtations in
this report, cases are categorized by the year sentenced,
and, as a result, the total number of cases does not corre-
spond to those presented in Table 1, above. Cases docketed
in 1979 but sentenced in 1980 are excluded €from Figure 1.
In addition, some cases were docketed and processed under
the pre-reform "old code" bhut sentenced after the refornm.
These cases are shown in the appropriate year of sentencing.
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the sentencing roform cl2arly did not "cause"™ significant changes
in the types of sentences imposeda
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SENTENCE SEVERYITY AND OFFENSE SERIOUSNESS

The sentencing reform %*ook place in the context of other reforms
which might be expected to have changed the seriousness of the

offenses processed and sentenced by the courts. A critical ques-
tion is whether there was a change in the type of sentence given
by the courts for cases of comparable seriousness.

A comparison of criminal charging patterns between the pre-
and post-reform periods indicates a substantial increase in the
proportion of more serious offense cases. Before the reform, 49
percent of the convictions were for more seriouns Class A, B or C,
or felony, offenses. Following the reform, 58 percent of offen-
ses were felony offenses. Once again, however, as shown in Fig-
ure 4.2, the increase in the proportion of more serious offense
charging pre-dates 1976. [98)

Fiqure 4.2 portrays the changing composition ¢f court cases
from 1971 through 1979, showing the proportion of more serious,
felony offense charges and the proportion of misdemeanor offense
charges for each yvear. Prior to 1974, more misdemeanor cases
were processed than felony cases. This trend was reversed in
19743 by 1979 nearly 60 percent of all cases were felony charges.
Clearly, this overall increase in felony convictions is a long-
term trend and not a result of the 1976 reform. (97)

Given the strong increase in the seriousness of offenses, it
is somewhat surprising that the overall rate of incarceration has
increased very little. Gne would expect that an increase in se~
rious offenses might be accompanied by a proportionate increase
in more severe sentences. As graphically portrayed in Figure

- —— e o v e o

{(96) As discussed in Chapter Three, pre-reform cases vere as-
signed comparable seriousness classes. Since some pre-re-
form cases {428) could not be assigned offense classes, they
are deleted from the present analysis. Most of these cases
(351 are possession of marijuana cases and must be deleted
since this offense was decriminailized and there is no compa-
rable post-reform offense. Class A-C offenses roughly cor-
respond to the more typical pre-reform designation of "felo-
ny" offense. As discussed above, this more general usage of
"felony" for Class A-C and "misdemeanor" for Class D and E
offenses will be used in the analysis.

{97) In fact, the trend even pre-dates the institution of full-
time prosecutors. In part, the increased seriousness of
cases is apparently related to the changing structure of
prosecution in the state and, possibly, an increase in the
incidence of serious criminal behavior. Regardless of why
these changes have taken place, the critical point is that
the composition of cases sentenced by thke courts signifi-
cantly changed during the period of study.
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this proportionate increase has 1ot occurrede. Although the pro-
portion of offenders sentenced faor more serious felony offenses
has increasedy the proportion »>f offenders given incarceration
sentences has renained fFairly stable.

In facty there has beasn almdost no zthange in the overall use of
incarceration for felony cases. Figure 4% shows the distribu-
tion of seatence types for felovy cases through the period of
studye. The greatest change has beaen the increased use of split
sentences. This increas2 began in 1975, but the trend is clearly
accelerated and reinforced by th2 1976 reforme The use of proba-
tion has remained fairly stable since 1972. The dotted line in
Figure 4.4 shows the comdinad use of incarceration only aad split
sentences~-the overally fairly consistenty use of some form of
incarceration sentence. Thuss al though the 1976 reform seens to
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have influznced a change in s2ntence types From incarceration
only to split sentence inctarc2rationses there has been no signi-
ficant change in the overall use of incarceration for felony of-
fenderse

For less seriouss misdeneandr casess there have been more dra-
matic changes», although tna2se changes span the reforme. As shown
in Figure 4.5y there has been a dramatic increase in the use of
"other" sentences-—particularly fines and victim restitution--and
a marked decrease in the use of >robatione. Ouring the same per-
iod there was a steady dacreas2 in the use of some form of incar-
ceration for misdemeanor cases 50 that by 1979 less than one-
third of these offenders were incarcerated.s Overally it is clear
that sentencing for nmisdeneand>r offense cases has become less
severey but that this change is 1ot related to the 1976 reforme.
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CONCLUSION

The 1976 sentencing reform had little impact on the type of sen-
tences or the severity of sentence types given tq gffenders in

Maine. For more serious felony offenders, split sgtntences in-

creasingly replaced incarceration only sentences. Hewever, since
incarceration only sentences before 1976 were generally followed
by parole supervision, it would be difficult to argue that post-
reform split sentences {incarceration followed by orobationary

supervision) are significantly less severe.

In essence, the increased use of split sentences, accelerated
and reinforced by the reforn, represents the development of a
structured, judicially imposed, functional equivalent to parole.
The split sentence is a mechanism for judges to ensure that in-
carceration is followed by supervision in the community--elimi-
nating the parole decision but retaining its supervisory struc-
ture. This innovation can be termed "judicial parole." It
differs from the former parole system in three basic ways:
First, the judiciary rather than an executive agency controls the
actual length of incarceration. That is, Maine's split sentence
retains the concept of community supervision upon release, but no
parole board exists to release offenders prior to the expiration
of the court's sentence. Second, the judiciary rather than the
parole board determines the conditions and length of the post-in-
carceration period of community supervision. Finally, the judi-
ciary has the revocation authority and thus determines whether
the conditions of community supervision have been violated, and,
if violated; whether the cffender is to be reincarcerated.

The emergence of the split sentence as a functional equivalent
to parole is underlined by the fact that split sentences have in-
creasingly replaced sentences of incarceration only. The use of
split sentences has primarily increased for felony offenders, but
both the overall use of incarceration and the overall use of pro-
bation have remained fairly constant. Thus, the increased use of
split sentences does not represent increased severity for offend-
ers who might previously have been placed on probation, but a
different type of incarceration for offenders who would otherwise
have received flat sentences of incarceration only.

Overall, the severity of the type of sentence imposed on of-
fenders in Maine has not increased. In fact, sentence severity
has decreased for offenders convicted of misdemeanors. It has
become increasingly less likely that nisdemeanor offenders will
Tecelve a sentence of incarceration or probation. However, these
changes do not appear to be related to the 1976 reforn.

Quite apart from the reform, the lack of change in the overall
severity of sentences may appear surprising. General perceptions
of public attitudes and sentencing trends nationally suggest an
increase in sentencing severity and, particularly, an increase in
the use of incarceration. Certainly Maine was not immune to
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these pressures. Nonetheless, the findings in this chapter
suggest that this public foment had little impact on sentencing
in Maine, at least in terms of type of sentence.

However, type of sentence is only one part of the sentencing
decision and one dimension of severity. It is extremely mislead-
ing to look at the extent to which offenders are incarcerated
without examining the lenath of their confinement. We now turn

to that examination.



Chapter V

CHANGES IN SENTENCE LENGTH

Has the severity of incarceration sentences increased? 0Our exanm-
ination in the previous chapter shows that the severity of sen-

tence types has not dgenerally chanqged. For felony offenses, the
incarceration rate has remained fairly stable, although an in-

creasinag proportion of incarceration sentences have been split

sentences. For misdemeanor nffenses, the incarceration rate has
steadily declin~d.

This chapter focuses on the length of incarceration by examin-
irg whether those offenders sentenced to incarceration are serv-
ing more or less time in prison. Specifically, we will examine
the impact of the 1976 reform on time served in confinement.

As noted in our earlier discussions of the reform, there is
little reason to expect that the reform itself would change sen-
tence lengths. The reform did not mandate increases in incar-
ceration, althouah it did increase the judiciary's responsibility
to establish sentence lengths. Howaver, with the criticism of
the parole board which accompanied, 1if not stimulated, the re-
form, the judiciary were given a clear message: to bear the re-
sponsibility for sentencing, and, implicitly, be accountable if
sentences are too lenient. Thus, although not inherent in the
reform, it is likely that sentence length would be increased
without any restrictions on the courts--prohibitions about ex-
ceeding current correctional capacity or quidelines %to restrict
sentencing severitye.

Prior to the reform, sentences to the state correctional fa-
cilities were indeterminate. The legislature estahlished statu-
tory maximum sentence lengths for each offense. The court was
authorized to impose both minimum and maximum terms of imprison-
ment. The court's maximum sentence was not to exceed the penalty
established by statute for the offense and the court's minimum
was not to exceed half of its imposed maximum. Tn addition, the
legislature authorized the court to sentence adult offenders un-
der the age of 27 to the state's medium security facility for
wholly indeterminate sentences of one day to thirty-six months.
Thus, the sentencing judae decided where offenders would be in-
carcerated and decided minimum and maximum sentence lengths.

The basic goal of the drafters of Maine's sentencing reform

was to change the locus of decisionmaking concerning the amount
of time offenders were to be incarcerated. The reform did not
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address, @nor did it have a significant direct 1impact upon,
decisionmaking about who would be incarcerated and who would re-
main in the community. Rather, the objective was to increase the
visibility and accountability of decisionmaking about the time
offenders would be confined. To achieve this end, the three-
tiered indeterminate sentencing structure was abolished and re-
placed with a flat—-time sentencing structure which clearly locat-
ed responsiblity in the courts. The question is whether this
change from an indeterminate sentencing system to a flat sentenc-
ing system chanaged the length of offender's sentences.

Methodologically, this change in the form of incarceration
sentences from minimum-maximum to flat-time creates a serious
problem for analysis. As discussed in Chapter Three, it is dif-
ficult to compare sentence length before and after the reforn.
Comparing the post-reform flat-sentences to either the pre-reforn
minimum or maximum sentences would introduce a systematic bias.
As a result, the measure of sentence length used in this analysis
is the actual time served in confinement by offenders. This
measure allows direct comparison and focuses the analysis on the
impact or effect of reform--the policy issue of most concern to
national audiences.

The analysis utilizes data om 2,507 state incarceration sen-
tences--1,534 before the reform and 973 after the reformn. These
data include all cases receiving incarceration sentences to state
facilities for whom corrections information was obtained and
linked, as discussed in Chapter Three. Time served is calculated
by when the offender was fircst pavoled or released from the sen=
tence. Tt includes pre-conviction county jail time credited to
the sentence and excludes any time served by the offender for
other charges arising from different sentencing decisions or from
reincarcerations for parole violations. [98)

Drawing on these data, we first turn to an overall analysis of
changes in sentence length during the period of study. Following
cur previous discussion of changes in offense seriousness, we
then turn to an examination of sentence length for felony and
nisdemneanor offenses. Expanding this discussion, we examine the
changing patterns of sentence length for split sentences, and
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(98) Sentences to county Jjails are excluded because of the in-
ability to obtain time served information for such sentenc-
es. For 247 inmates who had not completed their sentences,
release dates vwere projected using the Department of Correc-
tion's minimum release eligibility date. This date is the
court's sentence less all possible good-time crediting.-pp A
total of 301 cases were eliminated €from the analysis for a
variety of reasons: 22 died prior to release, 51 were
transferred out of state, 9 received life sentences under
the new code, 110 had incomplete file information, and 119
had internally inconsistent file information

- B8 -~



their impact on overall sentence length. Finally, we exanmine
sentence length for a variety of specific offense types and for
offenders with similar criminal records.

SENTENCE LENGTH

The research question is to assess whether the change from an
indeterminate sentencinag system with parole release to a flat
sentencing system with no parole release has resulted in differ-
ent outcomes——-changes in the actual amount of time served by of-
fenders.

- The overall finding is that a major oiitcome of the 1976 sen-

tencing reform is a substantial increase in the amount of time
served hy offenders and, hence, sentence lenath.

TABLE 5.1

Time Served, Before and After Refornm

Sentence Type Refore After Change
Tncarceration Only
Mean 14.9 22.4 +7.95 months
Standard
Deviation 13.0 23.0
Median 9.0 16.0 +7 months

Split Sentences

Mean 1.5 6.2 +4,7 months
Standard
Deviation «8 543
Median 1.0 4.0 +3 months
Overall
Mean 13.9 19.6 +5.8 months
Standard
Deviation 13.0 21.9
Median 3.0 13.0 +4 months
{Nunber of Cases) (1538) (973)




As shown in Table 5.1, the overall mean time served has in-
creased by almost 6 months and the median time served has in-
creased hy 4 months. Tn other words, before the reform 50 per-
cent of the offenders served sentences of nine months (the
median) or less. After the reform, half of the offenders served
13 months or more-—-a post-reform increase of four months. Put
another way, a comparison of median time served shows that one-
half of the post reform offenders are serving at least forty-four
percent [447%) more time in state correctional facilities than of-
fenders processed under the previous indeterminate sentencing
system with parole release.

Tn addition, there has been an increase in the proportion of
offenders servincg lengthier sentences. Prior to the reform, only
twvelve percent {12%) of offenders served twenty-four months or
more in confinement. After the reform, this proportion nearly
doubled, with twenty-three percent {23%) of the offenders serving
24 months or more. {99)

However, attributing these changes to the 1976 reforms may be
misleading. nur analysis in Chapter Four shows the difficulties
of before-after comparison. We found that changes in type of
sentence preceded and spanned the reform. Moreover, we found
that there has been a significant change in the seriousness of
offenses, also spanning the reform, which could be expected to
have an impact on sentence lenqgth.

Offense Seriousness

To examine the possihilities that the changes spanned the reform
or that the changes reflect the higher preoportion of felony of-
fenders, Fiaqure 5.1 presents the averaage incarceration for each
of the years stundied for felony and misdemeanor offense deci-
sions. As shown, the 1976 reform had a substantial impact on in-
carceration length, particularly for felony offenses. Moreover,
it is clear that the increased incarceration length is not a re-
sult of the increased proportion of serious offenders. {(100)

— . S ot o, S o Y N S e Pt P gy . M

{99) The findina of an overall-post reform increase in incarcera-
tion length is based upon all sentences of imprisonment to
state correctional facilities, exclusive of convictions for
murder and homicide.

[{100) As discussed in Chapter Four, cases in time series presen-
tations are categorized by the year sentenced, and as a re-
sult, the total number of cases does not correspond to
those presented in Table 5.7 above.
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Figure 5«1 Mean Time Served by Dffenss Seriousness and Year
Sentenced

As might be expectedy there is a direct positive relationship
between offense seriousness and sentencing severity. Time served
for felony offenses is greater than time served for misdemeanor
of fenses. Howevery mnajor changas have occurred in that relation-
shipe The amount of time servad has increased for felony of fens~-
es and decreased for misdeneand>r offensese In other wordsy fol-
lowing the reformy offanders convicted 5F more serious crimes are
serving significantly more tine than their pre-reform counter-
partss and offenders convizted of less serious offenses are serv-
ing less time than their pre-ra2f>rm counterparts.

The overall increase in incarceration length is primarily a
cansaquence of substantial increases in time served for felonies.
This increase is clearly precipitated by the reforme An examina-
tion of the median number of moaths incarcerated for each yeary
shown at the bottom of Figure Sely reinforces this findinge Alt-
hough a more conservative measar2y the median number of months
served for a3 felony conviction is larger for each year since 1976
than it is for any pre-reform yeare
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The findings in Figure 5.1 further support the previous find-
inags that incarceration Jlength has changed as a consegquence of
the sentencing reform. For the more serious offenses, there was
a decreage in time served in 1972, followed by a period of rela-

e

tive stability. This trend was sharply reversed with the reform
in 1976, For less serious offenses, the trend in time served has
decreased over the nine-vear time frame. However, this trend was
significantly affected by the reform. Mean time served each year
since the reform for misdemeanor offenses is less than any pre-

reform year.

The basic findings revealed by our analysis in Figure 5.1 are:
First, the post-reform increase in time served is specified by
the felony/misdemeanor distinction such that time served in-
creased for felony convictions but decreased for misdemeanor con~
victions. Second, these changes in sentencing severity are not
short-term effects of implementation, because each year since the
reform time served is qreater for felony offenses than any pre-
reform year and less for nisdemeanor offenses than any preceding
year. These changes appear to be lasting effects of the reforn.
Third, historical factors unrelated to the reform do not appear
to explain these changes in time served. Thus, the time series
analysis confirms that the substantial increase 3in sentence
length for serious offenses and somewhat slighter decrease in
sentence lenath for less serious offenses is a direct result of
the change from an indeterminate system with parole release to a
flat sentencing system without parole rTelease. (101)
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1101) Tt should also be noted that the number of offenders incar-
cerated has increased. The number of persons confined is
shown at the bottom of Figure 5.1 These indicate that the
number confined for more serious offenses increased, and
the number confined for less serious offenses decreased
over the time frame of the study. Those changes are not
related to the reform. They hegan in 1973, but with the
implementation of the reform in 1976, the overall effect
was that more time is being served in confinement by more
of fenders. The impact of this change is further examined
in Chapter Eight,
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SPLIT SENTENCES

The substantial increase in incarceration 1lennth for serious of-
fenders is somewhat surprising, given that an increasing pronor-
tion of serious offenders received split sentences, rather than
incarceration-only sentences, following the reform. The analysis
in Chapter Four. indicates that split sentences became increas-
ingly popular among the judiciary from 1975 and steadily in-
creased as a sentencing option after the reform, particularly for
felonies. By 1979, nearly half of all incarceration sentences
for felony offenders were split sentences.

Since split sentences generally call for a shorter period of
incarceration, their increased use miaht bhe expected to substan-
tially decrease the overall time served by offenders. As we have
seen, this is not the case. Nonetheless, split sentences may
havye mitigated the overall effects of the increase in sentencing
severity for a substantial nroportion of offenders. In this
case, We might find an essentially bimodal distribution of sen-
tencing lenaths after the reform.

Certainly, variation in incarceration lenath has substantially
increased. Referrina to Table 5.1, we see that variation in tinme
servad, as indicated by the standard deviations, is much greater
after the reform. Tn part, +this may he due to the increasing
proportion of split sentences. {102)

Figure 5.2 presents averaqe incarceration length for incarcer-
ation-only and split sentences through the period of study for
felony offenses. {103) As shown, incarceration length has substan-
tially increased for both incarceration-only sentences and split
sentences. For each of these sentence tvypes, incarceration
length has increased since the 1976 reformn.

Split sentences have mitigated the effects of the overall in-
crease in sentencing severitva. Time served for split sentences
is substantially shorter than for incarceration-onrly sentences.
The increasing proportion of offenders given this shorter type of
sentence, followed by community supervision, suggests the ener-
gence of a bifurcated sentencing policy in Maine wherein sone
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{102) This increase in variation 1is particularly striking since
the use of split sentences had substantially increased bhe-
fore the reforn. Thus, the summary figures in Table 5.1
may actually underestimate variations.

(103) Recall that an increasing proportion of cases are for felo-
ny offenses, and that an increasing proportion of sentences
for these offenses are split sentences. ¥e have already
found that the substantial increase in incarceration length
is primarily due to increases in time served for felony of-
fenders.
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Figure 5S5<2: Mean Time Served For Falony Offenses by Type of
Sentence and Year S2ntanced

offenders cowvicted of serious >ffenses serve short periods of
confinementy while othars serve nuch lengthier sentencese.

However, this finding specifizsy rather than changess our ba-
sic finding that there has pbeen a substantial increase in incar-
ceration l=ngth for most felony c>ffendersy and that this incri>se
occurred concomitantly with tha 1975 reforn. Since these basic
changes occurr2agd at the timne of the reformey rather than spanring
tha reformy a basic bafore-aftar comparisony as shown in Table
Se«2¢ 15 appropriate to summariz2 the increases in incarceration
]engtho

Uveralls the data sunmarized in Table 5.2 indicate that the
increase in incarceration lengty i5 primarily due to increased
length for falony offenders and thaty for these of fendersy thera
has been substantial increase in time served for both incarcera-
tion-only sentences and split sertences. dverally it 3dpaars
that felony >Fffenders servad less time when tne parole board made
rel ease decisions than wiey seixtznces were controlled by the ju-
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TABLE 5.2
Mean Time Served by 0Offense Seriousness and Sentence Type, Before
and After Reforn
TABLE 5.2
Mean Time Served by Offense Seriousness and Sentence Type, Before
and After Reform
Mean and (Standard Deviation)

Sentence Type Before After ~hangae

Incarceration Only

Felonies 16.1 (14.1) 23.9 [23.7) +7.8
Misdeweanors 10.8 {6.8) 7.0 (2.3) -3.8
Split Sentences
Felonies 1.6 (. 9) £.5 (5.4} #+4.9
Misdemeanors 143 (5) 2.1 (.8) +0.8
diciarye The reverse is true for less serious, misdemeanor

offenders.

At the same time, however, there was less variation in incar-
ceration length under the parcle bgard. 1In almost every category
of Tahle 5.2, +the standard deviations are greater after the 1976
reform, This would appear to be a consequence of abolishing pa-
role and the absence of policies to ensure consistency in deci-
sions among a diverse judiciary. That is, the broader post-re-
form variations in incarceration length indicate Maine's former
parole bhoard's decisionmaking practices were more consistent than
currently exists among Maine's judiciary. This is to be expect-
ed. Inherent in any centralized decisionmaking body is the po-
tential to ensure a reasonable degree of consistency in deci-
sions. This potential does not currently exist for Maine's
fourteen superior court justices because no explicit policies ex-
ist to ensure that their decisions result in consistent outcomes.

0f course, the categories in Table 5.2 are rather broad. The
felony classification incorporates heterogeneous offense types.
For example, a felony conviction could result from a charge under
theft, rape, or robbhery. The analysis presented thus far masks
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any changes occurring in the prosecution of different, but
nonetheless serious, crimes. That is, we do not know whether in-
carceration lenath has consistently increased for particular of-
fense types.

OFFENSE TYPES

During the period of study, there was a significant change in the
composition and seriousness of superior court cases. There vere
also significant national and local concerns about particular
types of offenses and offenders. 1In this context, it is possible
that the overall increase in incarceration length for felony of-
fenses does not reflect consistent increases in sentencing sever-
ity for all felony ~ffenses. In other words, it is plausible
that incarceration 1length has substantially increased for some
specific offense types and remained constant, or even declined,
for others.

Addressing this possibility requires before-after comparisons
of incarceration length for different crimes, as shown in Table
5.3 Table 5.3 shows incarceration length, before ana after re-
form for seven basic statutory offense catagories which reflect
the felony offense types most frequently prosecuted in the Su-
perior Courts. These categories allow us to examine basic changes
in sentencing within the broader felony classification. For each
offense type the mean and median time served, before and after
reform, is shovwn. Tn addition, the change in mean and median
months served (when significant) is shown for each category.

The summary comparisons shown in column three indicate signif-
icant changes occurring in time served for four of the seven com-
parisons. Time served has siganificantly imcreased for robbery,
burglary, theft and murder. There have been minor changes in av-
erage time served for trafficking or furrishing drugs, rTape con-
victions and aggravatad assault. With the exception of rape, the
direci®ion of each change is an increase in time served post-re~
fornm.

A difference of means test {(t-test) computed on each of the
seven offense categories indicates statistically significant dif-
ferences in time served {p < .05) for robbery, burglary, theft
and murder. There was no statistically significant difference in
means for rape, trafficking or aggravated assault.

There are substantial differences among the seven offense cat-
egories in terms of the magnitude of the post-reform increase in
time served. The post-reform change for murder and homicide rep-
resents a major substantive change in the law, as well as a tre-
mendous increase in time served. Caution must bhe exercised when
interpreting these data because of the small numbers. However,
the increases are so substantial as to represent a major impact
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Time Served for Felony offenses by Offense Category, Before and

Offense Type

Robbery
Mean
Stnd. Deviation
Median

Rape
Mean
Stnd. Deviation
Median

Burglary
Mean
Stnd. Deviation
Median

Aggravated Assault
Neanr
Stnid. Deviation
Median

Theft
Mean
Stnd. Deviation
Median

Trafficking
Mean
Stnd. Deviation
Median

Murder and Homicide
(Life Sentences)
Mean
Stnd. Deviation
Median

Murder and Homicide
{Other Sentences)
Mean
Stnd. Deviation
Median

TABLE 5.3

After Reforn

Change

Before After
21.5 28.6
16.3 23.5

16 23.5
28. 7 26& 6
2441 20.0

22 22.5
11.8 17.6

8.5 16.8
9 13
1.1 17.3
9.5 14.7
10 14
8.9 16.5
5.7 11.0
8.5 15
10.5 10.7
7.9 8.0
9 8
135.0 Life
70.7
121 Life
20.5 156
5.0 92.8
20.5 142

+7.1 months

+#7.5 months

(n.s)

+5.8 months

+4 months

(n.s.)

+7.56 months

+6.5 months

+135.5 months

+121.5 months

Note: Changes are shown when t-test for diEference
of means is significant at the .05 level.
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on the correctional system if they are to continue over time.
The first eatry for murder and homicide shows time served for
life sentences. The second entry shows time served for court inm-
posed non-life sentences for murder convictions.

Pre~-reform life sentences served an average of eleven years
and two months before parcle (seven cases). Post-reform, the
life sentence means life -- unless the Governor commutes the sen-
tence or pardons the offender, or the sentence is reduced by the
Appellate Court. This represents a considerable change. It is
difficult to discern what the time served will actually be, but
states which require a pardon or commutation {such as Pennsylva-
nia) have a much longer time served than Maine':. pre-refornm
length for life sentences., In addition, life sentences only re-
ducible by commutation are highly susceptible to variation, de-
pending on the political context of the Governor's decisions.

Mmurder and homicide non-life sentences, although few in nunm-

ber, represent a tremendous change in time {104) served. It is
clear that sentences for murder and homicide are considerably
Jonger post-reform. If this continues over a long peri-

od,sentences for homicide and murder will come to represent a

larger and larger proportion of the inmate population. The net
result of these very long sentences may seem minimal because of
the small anumber of cases, however, because of of the very long
time served, they become very significant to the correctional

system,

Time served for offenses other than homicide and murder also
increased post-reform. Of particular importance are changes in
incarceration length for burglary and theft, the offense catago-
ries most freguently encountered by the courts in Maine. These
property offenses account for forty percent (40%) of all sentenc-
ing decisions studied. ¥ith the court's choice of incarceration
for approximately sixty percent (60% of all burglary convictions
and approximately forty percent (40%) of all theft convictions,
an increase in incarceration length of the magnitude shown in Ta-
ble 5.3 clearly demonstrates the impact of increasing sentence
lengthon the correctional system.

The mean amount of time served for post-reform burglary con-~
victions increased by 5.8 months. The median amount of time
served has increased by 4 months, or an increase of 44 percent.
In addition, the proportior of hurglars servina ‘lengthier
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{104) HNote that these cases are not included in the overall anal-
yses above. Thus, our analysis actually understates the
effective increases in time served.
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sentences has increased. Prior to the reform six percent of the
offenders convicted of burglary served 24 or more months in coxn-
finement. Post-reform this percentaqge tripled, with twenty per-
cent serving 24 months or more in confinement. The post-reform
increase in time served for the cluster of crimes prosecuted un-
der the theft statutes is of the same magnitude. The mean amount
of time served for post~reform felony theft convictions is 16.5
months, or a 7.6 month increase. The median amount of time
served for theft has increased by 6.5 months, or a 77 percent in-
crease. {105)

Convictions for robbery are less frequent than burglary or
theft. Since over ninety percent (90%) of all robbery convic-
tions result in incarceration, any changes in incarceration
length that do occur bear close scrutiny. As shown in Table 5.3,
time served for robbery substantially increased. There 1is a
post-reform mean increase of 7.7 months, and the median has in~-
creased by 7.5 months. Over 20% of these post-reform offenders
are confined for 39 months or more. This represents a substan-
tial increase in the percentage serving lengthy sentences. Only
three percent {3%) of the pre-reform sample served sentences of
39 months or more for robhery.

Tabhle 5.3 also compares time served for coanvictions of rape,
trafficking and,/or furnishing scheduled drugs, and aggravated as-
sault. There #re no statistically significant differences in
mean time served. However, with the exception of rape, the di-
rection of the changes is an increase in time served. The percent
serving lengthier sentences has also increased. Whetreas twenty
percent (20%) of post-reform offenders are serving 16 months or
more in confinement for aggravated assault or trafficking, only
tvelve percent {12%) of their pre-reform counterparts served such
lengthy sentencess

This analysis indicates two basic changes in decisicnmaking
practices when the authority to decide the amount of time offend-
ers serve in confinement shifted from the Parole Roard to Maine's
fourteen Superior Court Justices. The first change has been
thoroughly discussed: an overall increase in sentencing severity
for most offenders convicted of serious offenses. The increased
mean and median time served is not a result of giving a few of-

fenders lengthier sentences, because the proportion serving much
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{105) The relatively small number of theft cases shown in Table
5.3 merely reflects the fact that most theft convictions
are for class D and E offenses. ‘the mean time served for
all theft confinements after the reform is 13.5 months.
This represents an increase of 4.3 months over the pre-re-
form mean. The proportion servina lengthier sentences also
increased from 2% serving 22 months to 20% of the post-re-
form offenders convicted of theft serving 22 or more months
in confinement.
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lengthier sentences has also substantially increased.

PRIOR RECORD QOF OFFENDERS

So far, we have seen that increases in sentence length are fairly
consistent; sentence lengths have increased for felony offenses

and have increased for most specific offense types. This sug=

gests that the increases should be directly attributed to the re-
form, and not to changes in the seriousness or type of offense

sentenced. Also these changes in the seriousness and type of of-
fense sentenced do not appear to account for the increased varia-
tion in sentence length after the reform.

TABLE 5.4

fime Served for Felony Offenders With No Prior Record, Before and
After Reform

Before After Change
Mean 13.1 20.9 +7.8 months
Standard
Deviation 16. 8 29.8
Namher of cases 155 188

The issues of variation in sentence type and length, particu-
larly as related to offender characteristics, will be more sys-
tematically explored in Chapter Eight. However, Table 5.4 clear-
ly implies that neither the increases in sentence length nor the
variations in sentence length can be readily explained by changes
in the offenders sentenced.

As shown in Table 5.4, both time served and variations in time
served have substantially increased, even for those offenders
with no prior record. Once again, this suggests that the in-
creased length and increased variations in length should be di-
rectly attributed to the reform.



CONCLUSION

A major objective of the reform was to reduce the diffusion of
sentencing power by concentrating responsibility and authority
for sentencing decisions in the judiciary. Theoretically, the
abolition of parole release resolved the conflict of function and
authority between the executive and judicial branches of govera-
ment. As Zalman{106) points out, vwhen such conflicts surface,
they pose a "logically intolerable situation" requiring a ration-
alization of the sentencing systen.

The preceding analysis clearly indicates that Maine's reform
has resulted in a substantial increase in sentencing severity for
an increasingly larder proportion of offenders. This change was
an unintended consequence of the reform. Is an increase in in-
carceration length a necessary consequence of the abholition of
parole release? Do sentencing systems require some mechanism
that diffuses sentencing power to stabilize the severity of pun-
ishments? We think not.

The actual int¢rease in sentencing severity that occurred nust
be assessed in terms of whether the reform introduced any poli-
cies to stabilize the level of severity. The diffusion of sen-
tencing power does not inherently stabilize the amount of punish-
ment in the systen. Other characteristics of Maine's sentencing
structure provide more relevant explanations. We previously not-
ed that the system lacks a cohereat ohjective or philosophy of
punishment. The absence of explicit rules or standards to con-
fine and regulate judicial sentencing power means that the over-
all severity of the system partially depends on the unarticulated
philosophy of the sentencing judge.

The reform did introduce five offense rankings. They vere in-
tended to allow the court to address the issue of offense seri-
ousness, but the offense types within each class proved to be topo
heterogeneouns, and the maximum allowable incarceration lengths
have proved to be too broad. In addition, no explicit policies
exist that allow the court to systematically address characteris-
tics of the offense and offender to be employed in making sen-
tencing decisions. With no internal mechanisms to protect the
court, both prosecutors and judges become particularly suscepti-
hle to public demands for harsher penalties. An increase in sen-
tencing severity is a likely outcome of such an open system.
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Chapter VI

CHANGES IN THE CERTAINTY OF INCARCERATION LEBGTH

An essential characteristic of indeterminate sentencing systenms
is that actual release decisions are made after the inmate has
been confined. This system providing de jure authority to execu-
tive agencies --parole boards and prison authorities--to make
"real" sentencing decisions has been criticized as unfair. A ma-
jor criticism is that indeterminacy is unfair because it leaves
the inmate in suspense and uncertain about the length of confine-
ment.

A number of penologists have advocated an early decision on
the duration of confinement so that those who are punished know
the exact nature of their sentence and its duration. Maine was
the firsi qurisdiction to adopt ar early time-fix by abolishing
parole re¢lease. A major policy gnal espoused by drafters of the
reform was to increase the certainty of incarceration length to
create this early time-fix on the duration of confinement.

This chapter assesses the extent to which the certainty of
sentence length changed as a TrTesult of the reform. Certainty
means that the offender and the public have sufficient knowledqge,
at the time of sentencing, to determine when the offender will be
released——-the "real” length of confinement.

BACKGROUND

Tn Chapter One, we discussed Andrew von Hirsch and Kate Hanra-
han'!s definition of a determinate sentencing systen. They sug-
gest that decision-making in processing offenders be based on
standards or guidelines that check dis¢retion, and that those de-
cisions be made early so that those who are punished know the ex-
act nature of their sentence. The goal is to narrow the discre-
tion of decision makers by adopting explicit policies to ensure
that the processing of offenders occurs within a structure of
fairness and certainty.

Haine's reform addressed only one of these components--the
early decision about incarceration lenqgth. As vorr Hirsch and
Hanrahan point out in criticism of the early time-fix incorporat-
ed into Maine's reform:



«ve early time-fix is a useful reform gonly when dura-
tional standards are also adopted. To accelerate the
time-fix without limiting the time fixer's discretion
will perpetuate the disparities and confusion that
characterize so much of today's parole release deci-
sion-making. The recent Maine statute is a case in
point. By law that took effect in 1976 Maine moved to
an early fix by eliminating the parole board and re-
quiring judges to specify the duration of confinement.
Yet the statutes set virtually no standards to guide
judaes' decisions. [107)

It may thus seem paradoxical +to examine whether the certainty
of sentence lenath changed in Maine. The drafters of the reform
did not seek to limit the discretion of judges that von Hirsch
and Hanrahan argue perpetuate disparities. {108) On a theoretical
plane, disparity and certainty are separate issues. Increaseqd
certainty for a particular offender is not logically related to
an overall reduction in disparity.

Tt is possible that Maine's reform successfully increased the
certainty of sentences through an early time-fix despite the fact
that existinag disparities in those sentence lenaths remained un-
changed. The abolition of discretionary parole release and the
introduction of flat—sentencinag have the potential to increase
certainty. A major policy question centers aon the extent to
which this qgoal has been achieved.

RESEARCH ISSUES AND METHODOLOGY

Tacreased certainty in Maine occurs insofar as the offender and

the public have better knowledge at the time of sentencing as to
when the offender will bhe released. The basic research issue is
to assess what change occurred in the relationship between the

court's sentence and actual time served. This reguires a compar-
ison of the release outcomes of the parole board and release out-
comes of flat sentences not subject to parole release. THe as-

sessment of whether the certainty of Maine's sentencing system

changed necessitates pre—- and post-reform comparisons of the ac-
tual amount of time served and the minimal amount of time neces-
sarily served to bhe eligible for release.

A person is defined as eligible for release upon serving the

court's sentence less all possible good-time credits earned and
unearned. This period of time is a theoretical minimum-~ npt a

1107) Andrew von Hirsch and Kathleen Hanrahan, 1979, op.cit.

{108) The issue of disparity, or variation in sentencing, is dis-
cussed in Chapter Seven.
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legal one. Many offenders are released at the expiration of this
theoretical minimum. Others have their stay extended. Some of-
fenders are released in less time than their theoretical minimum.
Such offenders are not illegally released; rather, decision-mak-~
ing practices by the parole board and/or corrections officials or
others result in an earlier than expected release. This can oc-
cur under both the indeterminate system, vwhen decisions of the

parole hoard and corrections officials result in paroling the in-
dividual earlier than expected, and under the new flat-time sys-
tem, when corrections officials use their transfer authority to

place offenders in the community earlier than expected, through

such mechanisms as home-work release or home~study release.

The amount of certainty in a sentencing system is, of course,
related to statutory laws and policies, but cannot be wholly as-
sessed or evaluated by them. What is decisive is how those poli-
cies and laws are articulated into concrete decision-making prac-
tices. This analytic concern requires separating the effects of
the court's decision as to sentence length from release deci-
sions. The certainty issue requires separating court decision-
making from other post-conviction decision making practices.

To assess how much certainty exists in a sentencing system re-
quires the comparison of two entities that can be or are known to
the offender: the necessary minimum anrount of time to be served
before eligible for release, and the actual amount of time served
in imprisonment. The relationship between the two is defined as
the extent of certainty for this offender—--that which s/he could
ideally expect to serve versus vwhat s/he actually served. How
much certainty exists in any one system is, then, the aggregate
of what can be expected and is served by offenders. Changes oc-
curring in the relationship between the theoretical mininmun
lenath of confinement and the actual time served for all offend-
ers indicates that the certainty of the system has changed.
There can he c¢hanges in certainty without changes in sentence
length and vice versa. fertainty can only change when actual
time served changes in relation to the minimum possible lenath of
incarceration.

To measure these two variables requires data on actual time
served, the court's decision as to sentence length, and the good-
time crediting system({s). The minimum length of incarceration is
mate during imprisonment from the court's decision as to sentence
length. Under RFaine's new flat-sentencing system, this minimunm
is obtained by deducting all possible good-time credits allowable
by statute from the court's selection of a flat-sentence. As
previonsly discussed, the good-time crediting system changed in
1978, and good-time crediting for offenders with flat-sentences
of six months or less is different. {109)
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{109) ¥rom May 1, 197B, to December 331, 1977, £flat sentences in
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These changes are incorporated into the measure of minimunm
incarceration lengths for flat-sentences.

A different computation of minimum incarceration length is re-
quired for indeterminate sentences imposed in the pre-~reform
period. {110) Essentially, the minimum incarceration length was
the time until the offender was first eligible for parole re-
lease. The good-time crediting system was different, and differ-
ences existed hetween the two correctional facilities in estab-
lishing a mirimum release date. Offenders confined at the State
Prison wvere eligible for parole release at the expiration of
their minimum sentence, less good-time. The parole board was re-
gquired by statute to review the offender's case prior to that
date.

However, this was not the policy or practice at the Correc-
tional Center for offenders serving wholly indeterminate sentenc-
es of one day to thirty—six monthsa The parole board was only
authorized to review a case upon the reguest of the warden. The
varden was authorized to request the parole board to review any
case at any time prior to the expiration of the inmate's maximunm
thirty-six-month sentence less good-time. The institution's
stated policy was to request parole review for offenders convict-
ed of a felony upon expiration of twelve months of sentence, less
good-time, and Ffor offenders convicted of a misdemeanor upon ex-
piration of six months of the sentence, less good-time. (111} Ac-
cording to this policy, felons could be eligible for parole re-
lease in nine months and misdemeanants in four and a half months.

—— i - - - - Vo A o i o Srng s Somn ST e et S S

excess of six months were credited with 10 days good~time

and 2 days qain time. This figure was computed at the be-
ginning of the sentence. Beginning in January 1978, this

system changed. food-time credits are computed at the end
cf each month. Flat sentences of six months nor less re-

ceive 3 days qood-time for each month served, These dif-

ferences are incorporated into the post-reform conmnputations
of minimum sentence length for flat sentences. {Source:

Interviews and discussions with corrections officials.)

(110) ®rior to May 1, 1976, good-time was earned at the rate of
seven days a month. This figure was computed on each in-
mate?s minimum and maximum sentence. Maine's new code re-
quired the recomputation of minimum sentences for inmates
who were still incarcerated. 0Nffenders sentenced under the
0ld code and incarcerated in state facilities when the new
criminal code was implemented received the new good-time
credits. These computations are incorporated into calcula-
tions of pre-reform minimum eligibility lengths.

{111} This material was obtained through interviews and extensive
discussion with corrections authorities and former members
of the parole hoard.
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However, the practice changed over time, and was not applied to
all offenders.{112)

Any measure of the amount of certainty existing in a sentenc-
ing system necessitates the imposition of standards and ranges
defining certainty. On a coaceptual level certainty exists only
for the cluster of offenders released £rom prison on theiy mini-
mum eligibility date. Howevar, such a standard fails to account
for situational exigencies and limitations of data. Under an ab-
solute standard, any inmate released prior to the expiration of
the minimum eligibility date so as to ensure his/her obtaining a
steady job, or who was released later because of medical problems
would be defined as "uncertain."® Limitations of data and analy-
sis also introduce some distortion into the measure of certainty.
In the present study, this occurs as a result of rounding days
into months particularlyv for shorter sentences. Thus, it is nec-
essary to establish a range defining the parameters of certainty.
For the purpose of this analysis an actual time served which is
within ten percent {[10%) of the minimum time required is defined
as falling into the ranage of certainty. This range prevents
situational factors and 1limitations of data from seriously af-
fecting the validity of the measure.

The cluster of release practices resulting in certainty con-
sists of the aggregate of offenders actually released between 90%
and 110% of this wrininmum expected time served. Uncertainty is
the cluster of release practices for the aggregate of offenders
whose actual time mserved is less than 90% and more than 110% of
their minimum eligibility. Tt is crucial to understand that un-
der Maine's o0ld indeterminate system and its new flat-time systenm
offenders can be released from imprisonment prior to the

—— - " — " — " —— — s T o S o

(112) 2n examination of actual release practices at this institu-
tion for the pre-reform period indicates this distinction
actually was employed from 1971 to 1972. Subsequently, it
vas replaced by a different practice. Interviews and dis-
cussions with corrections authorities and former members of
the parole board confirm these changes. From 1973 to 1976,
the felony/misdemeanor distinction became less relevant as
most inmates were released in about seven months.

As noted above, the computation of the pre-reform mini-
mum incarceration lenath for confinements at the State
Prison is the courtt's minimum sentence, 1less good-time.
This computation was not possihle for confinements at the
Correctional Center. A conservative minimum length was
computed. Using the nine-month and four-and-a-half- month
distinction as a base line, the computation of the minimunm
length incorporated an empirical measure of modal release
practices. It is conservative because these modifications
result in the allocation of more pre-reform certainty to
sentences at the Correctional Center than actually existed.
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expiration of their sentences.

The analysis which follows is based on those offenders who
have been paroled from their pre-reform indeterminate sentences
{N=1,403) and offenders released from their post-reform flat-sen-
tences {N=635). Cases where time served was estimated and cases
with split sentences are excluded from this analysis.

FINDINGS

A maijor goal of the drafters of Maine's reform was to increase
the amount of certainty in the sentencing systen. Our findings
indicate certainty has increased after the reforn.

Table 6.1 arrays the percentage of pre-reform and post-refornm
offenders whose sentence length is certain and uncertain. Three
figqures are shown for pre- and post-reform offenders: 1} the
percent released prior to the expiration date of their theoreti-
cal minimum; 2) the percent released after serving 110% of their
minimumy and 3) the percent whose actual time served falls bhe-
tween 90% and 110% of their theoretical minimun. This latter
figure represents the percent of offenders whose sentences are
"certain." The €irst column presents these figures for pre~re-
form offenders. The second shows the post-reform distribution.
The third column shows the change in percent.

TABLE 6.1

Proportion of "Certain" Sentences Before and After Refornm

Certainty Catagory Before After Chang
Time served less

than 90% of

minimum lenath 11.3% 4.1% - T. 2%
Time served between

90% and 110% of

minimum length 65. 4 89.2 +213.8
Time served more

than 110% of

minimum length 23.13 6.7 -16.1
| 700% 700%
{Number of cases) (140 3) (636)



The findinags in Table 6.1 indicate certainty has changed. It
has increased under the new flat-time systen. More post-reform
offenders {+23.8%) are being released within 90%-110% of their
theoretical minimum. There is a post-reform decrease in both the
percent of offenders released prior to the expiration of 90% of
their minimum and the percent released after serving 110% of
their minimunm.

The overall post-reform increase in the certainty of time
served in confinement may largely resulit from pre-reform indeter-
minate sentences of one dav to thirty-six months. That is, pre-
reform indeterminate sentences at one of the two correctional fa-
cilities may account for the overall pre-reform uncertainty of
sentence length and therefore explain the post-reform increase in
certainty.

To control for these differential pre-reform practices and
more closely examine what changes have occurred requires an exam-
ination of pre- and post-reform differences in certainty at the
two state facilities. These data are presented in Table 6.2 .

TABLE 6.2
Proportion of "Certain® Sentences by Correctional Institution,

Before and After Reform

State Prison Correctional Center
Certainty Cateagory Before After Change Before After Change

Time served less

than 90% of

minimum length 7.99 5,3% -2.6% 17.7% 3.2% ~—-14.5%
Time served between

90% and 110% of

minimum length 73.4 92.0 +20.5 49.9 87.1 +37.2
Time served more

than 110% of

minimum length 18.5 2.7 -15.8 32.4 9.7 -22.7
100%  100% 100%  100%
(Number of cases) [922) {263) 481 (37

The findinas presented in Table 6.2 indicate that post-reform
certainty has increased at both state facilities. However, there
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are differences hetween the two prisons in the extent of this
change. As counld be anticipated, the percent of post-reform of-
fenders for whom sentences have become more certain has increased
more dramatically at the Correctional Center. Pre-reform offend-
ers assigned to this facility served wholly indeterminate sen-
tences. Note that theoretical minimum incarceration lengths at
this facility were established empirically by coupling stated
pre-reform policies with observed changes in release practices

over time. Nevertheless, the data in Table 6.2 indicate actual
time served is highly scattered in the pre-reform period at the
Correctional Center. This does not mean release practices at

this facility were random; rather, it suggests that a more com-
plex interplay between decision-makina practices of corrections
authorities and the parole bhoard occurred. To examine this issue
would require an intensive analysis of those decision making
practices.

Figure 6.1 summarizes pre-~ and post-reform changes in the cer-
tainty of sentence lengths. This bar graph graphically summa-
rizes the findings presented in Tables 6.7 and 6.2 . It shows
the percent of pre- and post-reform offenders whose actual time
served in imprisonment is certain as measured by the percent of
offenders whose actual time served fell between 90% and 110% of

their minimum sentence length. It shows that post-reform cer-
tainty has increased at hoth state facilities and for the new
flat-time system as a whole. Tt indicates the largest change in

certainty has occurred at the Correctional Center. Those changes
in the certainty of sentences indicate that this facility is a
special case. The pre-reform absence of certainty at the Correc-
tional Center reflects its rehabilitative mission and what such a
mission meant to offenders confined at this facility. It seens
highly unlikely that offenders confined there would bhe able to
obtain the necessary knowledge to figure out when they would be
paroled.

A major factor accounting for the abolition of parole in Maine
was the widespread belief that the parole board was too liberal.
It was believed that offenders were released upon their first ap-
pearance before the parole board. The findings presented here do
not support the validity of such criticisms. In fact, the data
in this section suggest the opposite may be true. The data exam-
ined in Tables 6.1 and 6.2 show a much larger percent of offend-
ers serving more than their minimum sentence than less. That is,
the overall effects of release practices in the pre-reform period
was much less "liberal" than expected.
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Chapter VII

CONSISTENCY AND PREDICTABILTITY OF SENTENCING

Maine's sentencing reform has been roundly criticized nationally
for failing to address issues of disparity and inequity in sen-
tencing. Critics argue that the absence in Maine of a coherent
philosophy of senrtemcing and lack of explicit sentencing stan-
dards has pernetuated illegitimate and inconsistent decision-mak-
ing. As a result, critics argue, similar offenders sentenced for
similar offenses are likely to receive dissimilar sentences.

Many advocates of sentencing reform have been concerned with
limiting judicial discretion to solve this problen. They arque
that explicit standards are necessary. These standards or quide-
lines prescribe fairly defined sentences and/or sentencing ranges
for particular offenses, specify which characteristics of the of-
fense and offender are relevant and legitimate in sentencing de-
cisions, and ensure that these characteristics are consistently
applied. Since Maine did not adopt such a system, critics such as
von Hirsch and Hanrahan arque that Maine!'s reform did not intro-
duce determinacy and did not wmeaningfully increase fairness and
egquity. {114)

The drafters of Haine's reform 1intended to reduce disparities
in sentences. One of the eight objectives contained in Maine's
revised code was "to eliminate inequities in sentences that are
unrelated to legitimate criminological goals." Two sentencing
standards were introduced in 17A-M.R.S.2. Section 1201, requiring
the court to imprison an offender unless convinced that s/he
would not commit another offense and that the conviction offense
is not a "seriouns" one. In addition, the structure created by
the five offense seriousness classes somewhat clarified relative
severity. Finally, these changes were coupled with provisions
for the appellate review of sentences.

The exact effect of these changes in unclear. However, criti-
¢s have argued that the impact could only be limited and indirect
becanse the reform Commission neither specified how "ineguities™
might be eliminated nor defined what "inequities"™ meant.  Stan-
dards specifying who should or should not %e incarcerated were
not introduced. Moreover, Jjudges retained nearly total
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{174) "Maine's system. . . lacks the essential element of deter-
minacy: explicit standards.”" A. von Hirsch and K. Hanra-
han, "Determinate Penalty Sytems," 1981, p. 295.



discretion in choosing type of sentence, and were limited only hy
the legislatively prescribed maximum terms 1in choosing length of
confinement. Duration standards are absent. Thus, the explicit
of fense rankings do not ensure either consistency or predictabil-
ity, and the two sentencing "standards" can readily be construed
to provide a TrTaticnale for the exercize of judicial discretion
rather than a limit on such discretion. As a result, arguments
between national critics and Maine advocates continue unresolved.

One major problem is that discussions of the impact of Maine’s
reform on the propriety, equity, and consistency of sentencing
decisions have proceeded without empirical knowledge about actual
sentencing practices in Maine. The relevant issues are: 1) What
characteristics are used in sentencing decisions? 2) Is there
consistency in the characteristics employed? 3) Are the sentenc-
es actually imposed by the courts predictable? The purpose of
this chapter is to provide information about these issues and
about the impact of the 1976 reform on consistency and predict-
ability of sentencing decisions. The goal is to provide a base
for philosophical and ethical debates about propriety, equity,
and consistency in sentencing decisions by empirically identify-
ing the criteria which are used in making those decisions.

The analysis compares the basis of sentencing decisions under
tvwo criminal codes 1in one jurisdiction at two different times.
It examines the extent of overall consistency aad predictability
of the outcomes of these decisions--the extent to which varia-
tions in sentence +type and sentence length can be explained by
characteristics of the cases. The goal is to identify those
characteristics most strongly associated with sentencing deci-
sions and to determine whether changes occurred in the predict-
ability of those decisions.

The chapter is not an analysis of sentencing disparity. Any
definition of disparity involves valune decisions about which
characteristics onght to be relevant in making sentencing deci-
sions. Andrew von Hirsch argues that age, eduncational level, and
marital status as factors in sentencing are unfair and irrele-
vant, and that variations in sentencing based on these character-
istics constitutes disparity. [115) Others, Jjudges in particular,
argue that age, educational level and marital status are criti-
cal factors which must be reflected in sentencing. The continu-
ing debate leaves researchers with the guestion "What criteria |
are to be used to assess disparity?" Without a clear policy in-
dication of which factors pought to be used, it is difficult to
evaluate disparity. Indeed, given the current situation in
Maine, it would be difficult to argue that variations in sentenc-
ing among judges are inappropriate, illegitimate, or constituate
disparity. Tt is certainly not the role of the researcher to im-
pose such normative definitions,
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{115) andrew von Hirsch, Doina Justice, 1976.
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The current research problem is to identify how much variation
in the court's case decisions can be accounted for and to identi-
fy the factors affectinag those decisions. The analysis which
follows examines the variables associated with the court's choice
of type of sentence and length of incarceration. The goal is to
assess whether any changes occurred in the variables associated
with each of these two decislons as a consequence of the 1976 re-
form, 1116)

Specifically, the current analysis 1is limited to comparina
factors associated with sentencing decisions before and after the
reform. The research goal is to identify the operant policies of
the court's dispositional decisions prior to the reform and to

determine whether these volicies changed after the reforn.

The analysis addresses two distinct, although related, issues,
The first 1s the basis of sentencing decisions--the operant fac-
tors or criteria which the court uses in making decisions. When
the same criteria are used in different cases and by different
judges there is consistency in bases of sentencing decisions.
Similarly, if different factors are used before and after the re-
form, there is a change in the basis of sentencing decisions.

The second, vrTelated issue is the predictability of sentencing
outcomes--the extent to which the factors used as a basis of sen~-
tencing explain the courts decisions. Sentences are predictable
when knowing the relevant characteristics of a particular case
allows one to accurately predict what type of sentence or sen-

tence length will be imposed.

The two dependent variables ares The court's choice of sen-
tence type {probation only, split sentence, or incarceration
only) and its choice of 4incarceration length. Over eighteen
variables were examined to determine whether they affected these
court choices. These independent variables include: offense
characteristics {such as class of offense), offender "rap sheet"
characteristics {such as prior convictions), court processing
characteristics {such as plea), and offender background charac-
teristics {[such as education). These variables and their coding
are shown in Table 7.1{117) Those characteristics which best
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{116) These two dependent variables, type of sentence and length
of incarceration, are often confused in the literature.
This confusion, its implications, and some of the analytic
methods utilized in the current research are discussed in
S. Talarico, "An Application of Discriminant Analysis in
Criminal Justice Research," 1977, pp. #6-54,

{117) In order to utilize multivariate techniques, nominal vari-
.. ables were either "dummy coded" or reduced to dichotomies.
Although detailed information was available on many charac-
teristics, such as employment and marital status, some of
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predict sentencing decisions can be seen as the basis of the sen-
tencing decision. Operationally, these characteristics define
who gets what sentence, hoth in terms of type and length.

The analysis presented in this chapter focuses on four specif-
ic offenses: burglary, theft, robbery and aggravated assault.
These are the offenses most frequently encountered in the juris-
diction understudy. These selected offenses also represent and
include a broad range of seriousness of behaviors.

Previous research, 1118) commonsense, and our interviews with
judges and prosecutors would lead us to expect that sentencing
decisions are offense-specific. One dimension of this might be
that particular types of sentences would be more likely to he im-
posed for some offenses than others, even when the offense is in
the same class. A second and critical dimension is that the cri-
teria used by judges making sentencing decisions may be different
for different offenses. BEach of these dimensions has been found
to he a significant source of variation in other research. Nore-
over, extensive analysis of the data at hand confirms the impor-
tance of specific offense, both in predicting sentencing deci-
sions and in predicting which characteristics will be most
important in making the decisions.

Table 7.2 presents the distribution of sentences for each of
the four offenses, before and after the reforn. The offenses
represent a range of types of behavior and seriousness. They
also represent considevable variation in type of sentence
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these were reduced to dichotomies on the basis of initial
examinations of the data. For example, for employment sta-
tus, a small proportion of offenders were employed part-
time, enployed part-time and in school, seasonably enm-
ployed, etc. Both because of the small numbers of cases in
these miscellaneous categories, and because preliminary
analysis showed that the critical distinction was hetween
those who were employed full-time and those who were not,
the variable was reduced to a dichotomy.

Most of the variables in Table 7.1 are self-explanatory
or have been discussed earlier. In addition to the vari-
ables in Table 7.1, a set of interaction terms showing
class of offense within legal category, or, when appropri-
ate, showing class of offense within the specific offense
category, were ianciluded in the analysis. Furthexr, the
identity of the sentencing judge and the county of sentenc-
ing, as sets of dummy coded variables, were included in
some of the analyses.

{118) For example, Sutton, Variations ig‘?edgral Criminal Sen-
tencinag, 1978 and Pope, "Sentencing of California Felony

s o, ity . e e

Offenders,” 1975.
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TABLE 7.1

Independent Variables Used In the Analysis of the Basis of
Sentencing Decisions

Characteristic

Class of Offense
Class A
Class B
Class C
Class D
Class E

Multiple Charges

Legal Background

Prior Convictions

Prior Incarcerations
Relation to CJ systen
at Sentencing

Present burglary with
prior burglary

Court Context
Plea

Court appointed
counsel

Jury Trial
Tndictment Case
Reason for charge
reduction

Personal Background
Dependents
Incone level

Employment

Sex
Marital Status

Education
9 years or less
10-11 years
High school or more
Age

Type of
Yariable/Coding

Dumny
n

"
"
"

Dichotomous

Interval
Dichotomous

dichotomous

Dichotomous

Dichotomous

"

L
"

Dichotomous
17"

"

n
"

Dummy
"
”
Interval

- g6 -

0=no 1=yes
" "

" "
" n
n "

0=yes 1=no

Number ofz
3= 3 or more
O=none 1=yes

O=none

1=under supervision
{parale, prob, etc)

O=no 1=yes

O=guilty
1=not guilty

0=no 1=ves
n "
0=yes 1=no
O=none or other
1=for guilty plea

0=none 1=yes
O=pver $500D
1=under $5000 .
0=not full time
1=full time
O=male 1=female
0=single
1=not single

0=no 1=yes
] n

" L
At sentencing



inposed. ror instance, the proportion incarcerated ranges fron
91.9 percent for robbery after the reform to 19.9 percent for
theft before the reform. similarly, the average incarceration
only sentence length ranges from 9.8 months to 30.7 months{119)

o T 2 . W N > S WS A VS s AR W S S o

{119) Data utilized for analysis of sentence type represent the
total sample having these dispositions for which court re-
cords were successfully linked with corrections or proba-
tion information on offender background characteristics.

The "minimum expected time served" estimate, discussed
in the previous chapter, 1is utilized in the analysis of
sentence lengthd Cases are those receiving incarceration
only sentences. For further discussion of the data and

methodology used in the analysis of sentence length see he-
low.
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TABLE 7.2

Summary of Sentences, Before and After
Offenses

Sentence Type

Probation
Split
Incarceration

{§=)

Sentence Lendath*

Mean
Stand. Deva

Sentence Type

Probation
Split
Incarceration

[¥=)
Sentence Lenath*

Mean
Stand. Dev.

Before Reform

Burglary

. ——

After Reforn

Burglary

34.1
24,13

A

o . i S

Reform, for Selected

Aggravated

Robbery  Assault
18.2 33.5
18.2 10.7
63.6 558
100% 100%

55 206
22.7 13.9
17.2 9.6

Agaravated

Robbery Assault

3.1 21.9
10.6 29.2
81.3 38.9
100% 100%
{123) {72)
30.7 21.0
23.8 14.3

*In wonths, for incarceration only sentehces--
splits excluded. TLength is minimum expected time served.
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TYPE OF SENTENCE

Sentencing is often seen as a bifurcated decision-making process;
the first decision determines the type of sentence and the second
decision further specifies the sentence type by establishing an

amount for fines and restitution or a length of probation or in-
carceration. This section is concerned with tlte first decision—-
the type of sentence to impose. Following this section, we will
turn to an examination of the incarceration length decision.

Analyses of both the type of sentence decision and the incar-
ceration length decision will be primarily concerned with identi-
fying and comparing the bases of these decisions before and after
the 1976 refornm. Our analysis of the type of sentence decision
is concerned with identifying the factors or characteristics {in-
dependent variables) which begt predict the type of sentence ac-
tually imposed. In order to accomplish this, we utilize stepwise
discriminant analysis. This muitivariate statistical technigue
is a method of selecting the characteristics, or set of charac~
teristics, which most effectively distinguish among groups of of-
fenders who receive different types of sentences. Essentially,
in the stepwise mode discririnant analysis selects the character-
istics which maximize the statistical "distance" among groups or
best "distinguish" the groups. Put another way, discriminant
analysis identifies the specific variables which best predict the
type of sentence an offender receives.

This technigue is particularly useful for the present analysis
since it allows us to take advantage of a multivariate techniqgue
which retains the nominal character of the dependent variable,
type of sentence. This technique also provides us with a ready
comparison of which criteria best predict sentencing decisions
before and after the reform, the relative importance of each of
these factors, and the overall predictability of the sentencing
detisions, given the characteristics at hand. {120)

s o A o o . W o o — - 7o o —

{120) More technically, discriminant analysis is a linear, addi-
tive, 1least- square multivariate technigue which extracts
clusters of variables--fagtors--which maximize the distance
between or among catagories nf the dependent or criterion
variable. Factors may be extracted up to the number of ca-
tagories minus one, but the change in vayriance explained
produced by successive factors may or may not be signifi-
cant. Factors were not utilized if the significance of
their added contribution, tested against the chi-square
distribution, was less than .05. The second factor was not
significant in any of the analyses which follow.

The method used in the analysis was to maximize the gen-
eralized distance as measured by Rao's V. The criteria for
entry of variables into the equation was a partial F ratio
of .05 and a minimum increase in Rao's V of .0S5. Propor-
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Operationally, the set of variables identified as best pre-
dicting sentence type are understood as the basis of sentencing.
This kasis of sentencing, and the proportion of variation in the
type of sentence explained, can then be compared before and after
the reform.

Table 7.3 sunmarizes the discriminant function analysis for

each of the four offenses before and after the reforn. It iden-
tifies the most important factors affecting the court's choice of
sentence types. At the bhottom of Table 7.3, the squared canoni-

cal correlations and proportion of cases correctly classified in-
dicate how much variation is explained by all variables entering
the egunation. They show the extent to which sentence types are
predictable for each offense, before and after the reforn. The
overall consistency in the definition and use of a variety of

characteristics for making decisions about sentence types, and
the overall predictability of those decisions have not substan-

tially changed since the reforn.

Examining the characteristics used by the courts as the hasis
for decisions about sentence type, it is clear that some changes
have occurred, but that they are not systematic. For each of-
fense eguation, a coefficient is shown for the four most signifi-
cant variables for that eguation. The absolute values- of the
coefficients is shown, and indicates the relative importance of
the variable in explaining sentence type. {(121) Thus, for burglary
before reform, prior convictions is the most important character-
istic, while number of dependents is the most important charac-
teristic for theft before the refornm.

The most striking aspect of the analysis in Table 7.3 is that
variations in the characteristics used by the courts to make sen-
tencing decisions is greater among offenses than are variations
in the characteristics used before and after the reform. In oth-
er words, the courts employ different criteria to make decisions
for different offenses. Pre-reform, we find that the most impor-
tant characteristic—-the variable which is most effective in dis-
tinguishing a2mong types—-is different for each of the offenses.

D At . . s " A A A s . ey U S A, e, i T

tien cf variance explained in the overall eguation, when
reported, is calculated as the sum of the squared canonical
correlations for the discriminant function{s) used in the
analysis.

{121) Only those variables which were significant in at least one
of the eguations are included in Table 7.3 . The discrimi-
nant function coefficient is presented for each of the four
most "important" variables which entered each specific
equationa. These coefficients are standardized and, hence,
allow us to compare the relative importance of the vari-
ables in each equation using the absolute values of the
coefficients.
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TABLE 7.3

summary of Discriminant Analysis on Type of Sentence for Four

Offenses,

Characteristics*i

O0ffense

Class of Offense
Multiple charges

Ledal Qffender

Prior convictions
Prior incarcerations
On prob. or parole

Court precessing
Jury trial
Appointed counsel

Personal Offender
Employment
Dependents
Marital Status

Seyx

Summary statistics
Squared Canonical
Correlation =

Proportion of Cases
Correctly
Classified =

*The Four most influential

oy ¥ -4

Buraglary

B

o>

49 .42
.28 .47
-37 .24

-32

<421 .457

66.4 63.6

Before and After Reforn

Aggravated
Theft Robbery Assanlt
B A B A B A

.39 .72 « 74 .65 .48

.38 1.05
- 24 A
.50
»35 .33 - 49
»51
45

~424 .534 .091 .358 .,425 .346

67.7 9.0 73.7 63.4 68.5 54.1

characteristics, as measured by

the ahsolute values of the standardized discriminate function
[

oefficients, are reported

for each equation [column).

**¥0nly those characteristics which are noted for at least one
equation {column) are included.
"eligible" for entry into the stepwise equation.

For aggravated assault,

A total of 28 variables were

the most important characteristic is en-
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ployment status; for burglary, it is prior convictions; for
theft, depenrdents; and, for robbery, prior incarcerations. These
are not even the same types of variables. Moreover, the second
most important characteristics are also different for each of-
fense.

The only real consistency is the importance of prior incarcer-
ationsa. Prior incarcerations are among the four most important
variables in all of the analyses except aggravated assault. Af-
ter the reform, prior incarcerations 1is the most important for
all the offenses except aggravated assault. Even for aggravated
assault, a closely related variable--under supervision--is the
most important. For all post-reform offenses, offenders who had
previously been incarcerated were most 1likely to be sentenced to
incarceration. {122)

This consistency, however, does not extend to other variables
in the post-reform period. The second most important factor af-
fecting sentencing decisions varies among the offenses. It is a
contextual variable for aggravated assault [jury trial); a legal
offender background variable for burglary and theft (prior con-
victions); and a personal background variable for robbery {sex).

One of the most interesting dimensions of the analysis shown
in Table 7.3 is the role of class of offense. Tt has been sug-
gested that the clear definition of class of offense would have a
substantial impact on the sentencing decisions. This does not ap-
pear to be the case. After the reform, class of offense is a
significant factor only for theft, Overall, the importance of
class of offense seems to be greater before the reform, when
these classifications were neither formal nor explicit.

Looking at the bottom of Table 7.3 we see that the overall
predictability of sentence types has not increased. The squared
canonical correlation shows how much variation is explained by
the variables in the equation. The "proportion of cases correct-
ly classified" shows the extent to which sentence type was actu-
ally able to be predicted by the analysis(123)

- ——t ————— i — s Vo ey o i

{122) This means, of course, that present decisions are made on
the basis of previous decisions—-a highly discetionary de-
cision in the offender's past is employed as the basis of
the current decision.

(123) This measure answers the question: Using the discriminant
functions derived, and the values of the significant char-
acteristics, how accurately can one classify<-predict which
sentence will be given for--each case? Since the actual
classification (sentence) is known, the proportion correct-
lv classified can be known. With three categories (sen-
tence types) the prior probability of guessing correctly
can be considered 33.73 percent.
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These measures show the overall extent to which sentence type
is predictable for each offense, before and after reforn. They
indicate that the court's choice of sentence type is not substan-
tially more predictable following the reforn. This 1is most
clearly shown by the proportion of cases correctly classified.
For all the offenses except theft, this proportion is somewhat
lower after the refornm. For theft, there is a small and insig-
nificant increase of 1.3 percent.

This means that the overall «consistency in the definition and
use of characteristics in makina decisions ahout sentence types
and the overall predictability of these decisions have not sub-
stantially changed following the 1976 reform.

Tahle 7.4 shows the results of adding information on the iden-
tity of the sentencing judae and county to the analysis. As
shown, the additional proportion of variance explained is greater
pre~-reform for some offenses, and greater post-reform for others.
In essence, this means that consistency among judges and counties
(prosecutorial districts) does not appear *to have been consis-
tently changed by the reforms, nor is there any indication that
variation among <judges is consistently more or less critical than
variation among counties. This suggests that pre-reform changes
in the courts and prosecutors! offices had little impact on sen-
tencing decisions.

Overall, there is little indication the reform had a substan-
tial, systematic, or consistent effect on the criteria used in
the decision as to the tvpe of sentence to impose. Although
there is clearly a great deal of variation in «criteria used,
there is no indication this variation is different either in mag-
nitude or form before and after the reforn. The reform has nei-
ther resulted in an overall increase in the consistency in the
basis of decisions about sentence types, nor has it resulted in
an overall iacrease in the predictability of sentence types.

S N A o A — " Tt . SO o, D 1y P o iy il o

Given the catagorical nature of the dependent variable
in discriminant analysis, the "“proportion of cases correct-
ly classified" is extremely important as a confirmatory
supplement to the variance measuresa. This is particularly
true when comparing or assessing changes. Unless there is
a substantial change in the ability to correctly classify,
changes in variance explained cannot be considered substan-
tive.
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TABLE 7.4

Effect of County and Judge on Discriminant Analysis of Type of
Sentence

Chanae in Sguared Cannonical Correlation

Aggravated
Buralary Theft Robbery Assault
Characteristic R A B A B A B A
County +.013 +.044 +.061 +.040 +.057 ({ns) +.022 #.156
Both Judge
and County +.033 +.053 +.073 +.046 +.079 ({ns) +.022 +.156

Change in Proportion pf Cases Correctly Classified

Aggravated

Burglary Theft Robbery Assault

Characteristic B A B A B A B a

Judge +0.8% +2.6% 0.0% +0.4% -29.3% 0.0% 0.0% 0.0%

County +0.4 2.3 +2.1 +2.2 -13.8 0.0 -0.9 #9.4
Both Judge

and County +1.2 +2.9 +2.4 +3.0 -15.0 0.0 -0.9 +9.4

SENTENCE LENGTH

For offenders agiven sentences of incarceration, the court must
make a decision as to the duration of confinement. In Maine,
statutory limits on the duration of confinement were specified by
offense in the pre-reform period and offense class in the post-
reform period. The courts are given broad discretion in select-
ing a period of confinement. This section examines variables af-
fecting the court's decision as to incarceration length,.

Referring back to Table 7.2, we see that judges have chosen
longer lengths following the 1976 reform. [124) Average sentence

—_— — - o — (- o D —— — - " — A —

(124) In order to compare minimum/maximum sentences before reforn
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length has substantially increased for all four offenses. These
increases have been acconmpanied by broader variations in sentence
length, as indicated by the larger standard deviations. By it-

self, however, this greater variation does not necessarily mean

that conmsistency in the basis for the variations{125) decreased

in the post-reform period.

Stepwise multiple regression techniques are used to analyze
factors affecting the court's decision as to incarceration
length. These techniques allow us to examine the conbined ef-
fects of multiple independent variables on a continuous dependent
variable {sentence length) in nuch the same manper as discrini-
nant analysis allowed us to examine those relationships for sen-
tence type. As with the previous analysis, the set of variables
selected by the stepwise procedure are interpreted as those char-
acteristics used by the courts to decide on the duration of con-
finement. (126)

Multiple regression analysis presumes a linear relationship
between the dependent and independent variables--that the depen-
deat variable is truly interval in vrelation to the independent
variables. This means that, in respect to the independent vari-
ables, there is equal distance between values of the dependent
variable. In the present situation, this means assuming that the
distance between six months and twelve mnonths is the same as the
distance between thirty months and thirty-six months.

o " g U 20D i T, VT Sk S0 TS P el SO e S

with flat-time sentences after reform, we once again uti-

lize the "ninimum expected time served" estimate discussed
above. This estimate is based on actual corrections and

good-time crediting policies. Our previous analysis has

shown that this version of sentence length is highly effec-
tive in predicting the actual time served for most offend-
erse. It is the amount of time the judge could reasonably

expect would be served given the imposed sentence.

An alternative stategy would be to use Mactual time
served." However, this would obscure rather tham illupi-
nate the Jjudge’s decision. Any difference between the
length to eligibility and the 1length to actual release re-
flects decision-making by corrections authorities {and the
parole board under the o0ld code) rather than decisiomns by
the court. Use of time to eligibility as the measure of
sentence length focuses the analysis on the court?!s deci-
siona

{125) The broader post—-reform variation in actual time served im-
plies that Maine's parole board?!s decision-making practices
were more consistent, and hence more predictable, than cur-
rently exists among Maine'!s fourteen Superior Court Jjustic-
es. This is to be expected. Inherent in any centralized,
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Conceptually, this is a difficull assumption to make. One
might more readily expect that increments are proportionally
meaningful. Tor example, we might suspect that the difference
between a one-month and a two-month sentence would be regarded as
substantial, and the difference between a thirty-five month and
thirty-six month sentence as trivial. TIf this is true, the rela-
tionship would be curvilinear rather than linear.

An empirical investigation of this possibility through an
analysis of residuals revealed this theoretical concern was well
justified. It showed that increments in lower sentence lengths
were systematically under-predicted and that increments in higher
sentences were systematically over—-predicted. In order to cor-
r2ct this situation and reestablish a linear relationship, we
have employed a logarithmic transformation of the dependent vari-
able, sentence length. The essential effect of this transforma-
tion is to reduce the intervals for lover sentence length and to
increase the intervals for longer sentence length. {127)

Table 7.5 summarizes the results of regression analysis on
sentence length, before and after reform, for the four offenses.
There is an increased tendency after the reform for class of of-
fense to be used as the basis of sentence length decisions, and
less tendency to use personal background characteristics of of-
fenders. However, the overall consistency and predictability of
sentence length decisions has decreased. The amount of variation
explained by the independent variables in post-reform period is

e A S - " T —_— ——— Y T " " W ot v

decision-making body is the potential to easure a reason-
able degree of consistency in decisions. This potential
does not curreatly exist for the judges because no policies
exist to ensure consistency.

1{126) A true stepwise technique was used, allowing both forward
inclusion and backward elimination. Forward inclusion cri-
terion was reduction in variance significant at the .05
level and backward elimination citerion was .01 level. In
addition, variabhles unable to explain at least one percent
of the overall variance (i.e. <change in Multiple R squared
of less than .01) were excluded from further analysis.

{127) The plot of residuals was an almost text-book example of an
S curve, with residuals for shorter sentences falling above
the line and residuals for 1longer sentences falling helow
the line. For a discussion of analysis of residuals see
Draper and Smith, 1980. Examination of residuals following
the log transformation shows a nearly straight line. The
same patterns vwere found in examinations of various sub-
sets of the data such as in the analysis of specific offern-
58S. As a result, we are confident that the basic form of
the curviliear relationship is a consistent factor in sen-
tencing decisions.
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less than the pre-refornm period.

TABLE 7.5

Regression on Sentence Length for Four Offenses, Before and After
Reform

Standardized Beqression Coefficients

Aogravated
Burglary Theft Robbery Assault
Yariableg¥** B A B A B A B A
Offense
Class B -.65 -«25
Class C -2 81
Class D -.5H2
Class E -. 69
Multiple charges L1812 .16 «» 28
l.egal Offender
Prior convictions .16 ~273
Prior incarcerations «23
On Prob. or Parole ~ 14 .18
Court Processing
Jury Trial - 15 .28 .37
Personal Dffender
Enployed .10
Not Single -15 22 <37 -31
Incone over $5000 .38 «37 »20
Dlder --11 - 25
Summary Statistics
Multiple R .588 JU490 .529 .786 L6684 479 .322 .000
R sguared L3486 L2480 .396 617 441 .229 .103 .000

*Only those characteristics which are significant for at least one of
the equations {columns) are included. A total of 24 variables were
wvere "eligible" for entry into the stepwise equation.

Table 7.5 1is similar in format to Table 7.3, which reported
the analysis on sentence type. For each offense equation, a
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coefficient {the standardized regression coefficient) is shown
for each variable which was significant for that equation. The
absolute value of the coefficient indicates the relative impor-
tance of the variable in explaining sentence type. Thus, for
both theft and burglary before the reform, income of the offender
is the most important factor in predicting sentence length.

After the reform, these personal background factors are much
less important. For both burglary and theft, legal variables are
the most critical. For robbery, a processing variable is most
important, followed by prior incarcerationsa. Overall, there has
been some systematic change in the basis of the sentence length
decision after the reform, This change is an increase in the
relevance of legal variables and decrease in personal variables
to explain variations in sentence lengths.

However, this change has not brought about an increase in con-
sistency and predictability. The multiple R squared shown for
each equation (column) in Table 7.5 shows the proportion of vari-
ance explained-~the predictability of the sentence length deci-
sion. Before-after comparison for specific offenses shows that
the predictability has decreased for burglary and robbery. For
aggravated assanlt, the lengths are so unpredicatabln that not
one variable is significant after the reform--no variable signif-
icantly explained any of the variation in sentence length after
the reform.

The only offense for which there is an 1increase in predict-
ability is theft, which accounts for ten percent of all sentences
of incarceration. For this offense, however, both the character-
istics used and the impact of those characterisitcs on decision
outcomes have substantially changed. The extensive revision of
the theft statutes and the explicit grading of theft into classes
of offense seriousness in the new code have apparently had a sig-
nificant impact on court decisions about length of incarcera-
tion. {128) The legal variables have been consistently used as the
basis of decisions and the overall consistency and predictability
of sentence lenqgth decisions have increased for this one offense.

Nonetheless, theft is clearly the exception, and accounts for
a relatively small proportion of all incarcerations.  For the
other three offenses, the changes in the basis of sentencing have
had little effect; the extent of consistency has actually de-
clined.

Nverall, the consistency and predictability of sentence length
decisions have decreased under the nev sentencing structure. TFor
most offenders, sentence length is less explicable and less con-
sistent after the reform, the bases of, or reasons for, the

T iy o A s " o e s D S S S W S S

{128) But not on decisions ahout whether to incarcerate, as dis-
cussed above.
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sentence length imposed are less clear and more inconsis-
tent. {129)

CONCLUSION

The analysis presented in this chapter indicates that the reform
has had no overall or systematic effect on criteria used by the
courts in making decisions as to the type and length of sentences
they impose. Different factors affect sentencing decisions for
different offenses. Previously reported post-reform increases in
variations in sentence length cannot be accounted for by the
variables employed in this analysis. Pre-reform changes in the
organization of the courts and prosecutors offices appear to have
had little impact on sentencing decisions.

Although the reform provided no gquidelines for the courts to
make sentencinrg decisions, Adrafters anticipated the introduction
of explicit offense classes would rationalize sentencing deci-
sions. However, offense class has no overall relationship af-
fecting sentencing decisions in a systematic manner after the re-
form. The grading of offenses decreased the 1likelihood of
incarceration for Class D and E offenses in the post-reform peri-
od, but offense classes were a more significant factor in the
pre-reform period when they were implicit, The graded offense
classes affect post-reform court decisions as to incarceration
length, but much of the variations in post-reform sentence length
remains unexplained by any variables used in the analysis. This
suggests the broad range of incarceration lengths available with-
in each offense class and the heterogeneity of offenses within
these classes has resulted in a sitwation where class of offense
is not as important to judges as are other characteristics.

The abhsence of clear guidance ensuring that offenders with
similar backgrounds convicted of similar crimes receive similar
sentences has led judges to infer that disparity exists. "Re do
not have a lot of auidance," noted one judge 3in an interview,
"and interchange among judges is limited. I think disparity ex-
ists among judgesa.™

Does this mean disparity exists among judges? Do sentencing
decisions lack standards to ensure consistency and equity? An-
drew von Hirsch arques that such a situation exists in Maine be-
cause sentencing decisions are not primarily based on the

s T e S T A M P o M S S, P . G4 S Sy

[129) As in our analysis of sentence type, identity of judge and
county were examined. We found little change. Judge is
significant for burolary both before and after the reform;
significant for robbery after the reform; and, not signifi-
cant in any other equation. County is not significant for
any offense, before or after refornm.
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seriousness of the charge and prior convictioas. Others would
argue that there is a "common law" of sentencing, appellate re-
view to ensure eguity, and sufficient guidance provided by key
provisions introduced@ by the reform regarding the purposes of
punishment. BAlthough the debate will continue, the data analyzed
in this chapter indicate little change has occurred. Consequent-
ly, current sentencing decisions can he seen as being as eguita-
ble or as disparate as decisions in the pre-reform period. The
analysis clearly shows that Maine's reform increased neither the
predictability nor the consistency of decisions as to whether to
incarcerate or for how long. According to the data in this chap-
ter and critics of Maine's reform, the failure to systematically
address how sentencinag decisions are to be made has an obvious
consequence: no changes in the underlying bhases of sentencing de-
cisions have occurred. This is to be expected as judges and
prosecutors make individual case decisions. Inherent in such a
situation is the absence of a common referent, or common knowl-
edge of the basis for similar decisions by their peers. Such a
situation, already imbued with a great deal of uncertainty, in-
herently perpetuates inequities and inconsistencies. This does
not mean that discretion is abused. Rather, discretion is un-
structured, and without a structure within which to make deci-
sions, broad variations that cannot be explained are perpetuated.
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Chapter VIII

IMPACT ON CORRECTIONS

History will portray corrections as the forgotten stepchild in
the nationwide movement toward sentencing reform. Jurispruden-
tial debates about sentencing policy largely focus on the purpos-
es of punishnment, while legislators have been concerned with
which sentences should be imposed and who should be making those
decisions. Such debates largely ignore the impacts of proposed
reform on correctional resources. 0Of all the states having en-
acted basic changes in sentencing, only the Minnesota legislation
providing sentencing guidelines has directly addressed questions
of prison population sizes. Elsewhere, potential impacts of en-
acted legislative changes on correctional facilities and resourc-
es have been neglected or ignored. Such is the case in Maine.
Potential impacts of the reform on corrections were not assessed.

The purpose of this chapter is twofold. It assesses the ef-

fect of the 1976 reform on corrections as an organization and the
impact of the reform on population levels.

ORGANYZATIONAL INPACT

Corrections is only one component of a very loosely coordinat-
ed system of decision-making. The various agencies involved in
the processing of offenders in Maine, as elsewhere, lack conmon
goals, an overall policy, and coordinated activities. Neverthe-
less, policies and practices of one system component affect the
operations of others. Conflicts of function and purpose arise
between <judicial and executive agencies when the resources of one
are affected by the decision-making practices of the other. Piv-
otal decisions affecting corrections are made at the highly dif-
fused front-end of the system. Actual control cver the volume of
correctional intake rests with the courts and prosecutors.

Since corrections officials have no control over the number of
people admitted to their facilities, and only limited control
over release, vreforms in the area of sentencing nmust address or-
ganizational concerns of corrections. It was in this area that
Maine's reform was least sensitive and where the most profound
repercussions were felt. The reform affected the availability of
space, resources and programs at the state's two correctional fa-
cilities.

- 111 -



Maine's former indeterminate sentencing structure and systenm
of parole release provided the correctional system its operating
raticnale for over six decadesa. This system allowed corrections
authorities to exercise control over prison populations at its
two facilities. This control occurred through the influence of
corrections authorities on the parole board, which made release
decisions. The medium security institution housed inmates serv-
ing indeterminate sentences of one day to thirty-six months. In
practice, almost all inmates were parcled within six to nine
months. Corrections officials controlled the scheduling of pa-
role hearings at this facility. At the maximum security facili-
ty, the parole board was required to review all inmates for re-
lease at the expiration of the court-imposed minimum sentence.
The correctional system had adapted well to this context.

The 1976 reform changed the context and rationale in which the
correctional system operated. It shifted virtually all formal
decision making aunthority about incarceration length to the
court. By abolishing parole, the potential for using the parole
board's discretionary authority to release inmates as a mechanisnm
to control the size of prison populations was eliminated.

The new statutory environment in which the corrections system
operates is nrot simply a result of introducing flat-time sentenc-
ing and abolishing parole. Other key provisions in the new crinm-
inal code had as much, if not greater, impact. These included
provisions redefining the role of the medium security facility,
changing good-time crediting, 3increasing the maximum allowable
sentence lenqgths, and authorizing the courts to impose non-paro-
lable life sentences. The potential effect of all of these
changes was to limit correctional control and to require in-
creased correctional resourcesa.

The most direct and immediate organizational effect was the
redefinition of the role of the medium security facility. Essen-
tially, it was changed from a short-term rehabilitation-oriented
facility to a medium security facility for both long and short-
term prisoners. Prior to the refnrm, individuals confined at
this facility were required to be under 27 years of age and serv-
ing indeterminate sentences. Programs at this facility and its
systen of progrussive housing were predicated upon the fact that
inmates would be confined for less than a year. After the re-
form, the age requirement was abolished. Currently, any person
sentenced for five years or less may be confined at this facili-
tye The result has been a more heterngeneous inmate population,
in the seriousness of offenses, the length of sentences, and in
personal characteristics.

These charges had a direct impact on correctional resources.
For example, changes in the institution's age composition affect-
ed medical expenditures. Those expenditures were about $23,000
for the pre-reform fiscal year of 1975-76. They increased to
about $208,000 for the post-reform fiscal year of 1980-81. More-
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over, the new code affected both prison proagrams and the
progressive housing systenm. Unable to anticipate the role
change, inmates sentenced to this institution for longer than a
year found thenselves repeating programs. {130) The situation
largely undermined the progressive housing system, for although
inmates in the same housing situation see themselves as relative
equals, those sentenced for longer terms move more slowly though
the systenm.

While these changes required corrections officials to reassess
their programs and acquire additional resources, it was the abo-
lition of parole and the increased sentence length that posed the
major problen. Parole abolition reduced institutional control
over population levels in a context of already exisiting over-
crowding. It is to this issue that we now turn.

IMPACT ON OYERCROWDING

PSR-l et -

Maine is no exception to the national trend of increased pris-
on populations. In virtually every state jurisdiction the size of
prison populations has increased on a massive scale. Between
1972 and 1978 the number of inmates confined in state prisons for
more than a vyear rose from 175,000 to 268,N00--an increase of
over fifty percent.{131) This increase has required corrections
officials to confront fiscal and social prohlems resulting from
unprecedented overcrowding. In Maine, suhstantial population
pressures on its facilities have existed since 1974.

Maine's correctional system has a total rated and funded ca-
pacity of 847 inmates in state facilities: 627 bhed—-spaces at the
two correctional facilities; 160 spaces in various pre-release
centers across the state; and 60 spaces at a new minimum security
facility. The total number of people confined in state facili-
ties at the end of Decenber, 1982 was 956-- 15 percent more in-
mates than space available. Also, 62 inmates are serving lenqthy
sentencess 16 inmates are serving mon-parolable life sentences
and 456 are serving flat sentences in excess of twenty years.

Sources of prison overcrowding are shrouded in popular myths
about crime. No exact ‘iscience' of prison population projections
exists. It is commonly assumed that overcrowded prisons are the
inevitable and direct consequence of increased crime rates and
other related variables. This misconception (and the obvious
misdirected solution of increasing available bed-space through
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{(130) Interview with corrections officials, August, 1981.

{131) Anmerican Prisons andl Jails: summary Findinas and Policy
Implications of a National Survey, p. 12.

- 113 -



capital construction) is no longer tenable. More recent research
has shown that substantial changes in criminal bhehavior exert
less influence in determining the number of offenders eventually
imprisoned than commonly believed. This research indicates that
localized decisions, and changes in the decisions made by judges,
prosecutors, and corrections officials are the key ingredients in
the recent upward movement of prison populations.{132)

In any event, any policy that changes the decision-making
practices of the courts will have a substantial impact on prison
resources and spacea. This suggests that critical attention must
be focused on policy changes in the area of sentencing as a po-
tential source of prison population problems. The construction
of nev prisons may represent a mistaken allocation of scarce fis-
cal resources as long as the true sources of overcrowding are not
identified and addressed. '

The sentencing reform in Maine was implemented at a time when
prison populations were high aud resources lov. As discussed in
Chapter 3, this was not a result of changes in the rate of incar-
ceration, which has remained stable throughout the time frame of
the study. Rather, the pre-reform population pressures on cor-
rections were a result of the increase in the sheer volume of
convictions. That is, while the rate of incarceration remained
constant, the abscolute numbar of confinements substantially in-
creased. These early pre-reform problems of overcrowding may be
tied to the reorganization of the courts and introduction of a
full-time district attorney system which increased the efficiency
of the system, together with the increased incidence of crime and
more effective procedures of police detection and arrest.

As discussed in Chapter 4, the effect of introducing flat-time
sentencing and abolishing parole was an overall increase in the
length of confinement as measured by actual time served. This
increase in incarceration length occurred for felony convictions.
The pre-reform increase in the number of felony convictions con-
tinued throughout the period of study, along with the post-reforn
increase in the duration of confinement, The correctional sys-
tem, already overcrowded, was ill-equipped and ill-prepared to
deal with this unanticipated outcomne. The analysis in this sec-
tion will address the coasequences of the abolition of parole and
introduction of flat—-time sentencing fur prison overcrowding.

Prison populations are affected by changes in either the num-
ber of admissions or the length of confinement of those admis-
sions. The combined effect of numbers admitted and their sen-
tence length is the "load" on the correctional  system. Load
refers to the annual number of person-months to be served and re-
flects the additional resources reguired by the correctional
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{132) Joan Mullen, et al, American Prisons and Jails, 1980, p.
140.
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system to confine2 inmnates admittad in a given year. Since new

admisstons are added to an existing inmate populationy changes in
incoming numoers or senateace l2a3ths have compound effects on the
resources of a correctional systame [I'he current intake load on a
correctional systemy as opposed to its current population, is the
combination of annual admissions and their sentenze lengtise As
will be demoastrated in the analysis which followsy it was the

conbined impact or cyanges in "load" resulting from pre-reform

increases in tha number of adnissions and post-raform increases

in time served taat had 3 >rofsund impact that went largely unre-
cognized in the nidst of the oth2r policy changes occurringe

Figure 8.1 presents tae numder »>Ff annual admissions to state
facilities from our sanple for the tine frame of tha study. It
shows that the number of offendars admitted steadily increased
nrior to the 1976 reformy and 1lecreassd after tire refarn to a
Tevel rougnhly conparable ta 1973 and 197%. Thase changes cannot
be attributed to the sentencing refarn but are a rasult of previ-
pusly discussed changes: the as2 of county jailss reorgjanization
of courtse and the iltroduction 2f full-time prosecutors., More-
overs admissions have besen som2what constrained by the availabil-
ity of bed space.

- o ———

AMEICE

—
Lt R BN Bl It o I

+ + + + + + + + *

Year= 1971 1972 1973 197% 1375 1978 1977 1978 1579

Number= 130 252 256 311 3138 319 293 312 236

Figure 8.1z Number of Admissions to State Facilities by Year
Sentenced
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The incarceration l2ngth reported in Figure B2 show the oppo-
site tendencye While tne number of offenders steadily increased
prior to the ref>rm, actual tine served decreased in 1972 and re-
mained fairly constant until 1975. After the reformy incarcera-
tion length substantially increaseda From 1971 through 197%s the
average incarceration length was 1329 monthse From 1977 through
1979y the average incarceration length was 20«1 months--actual
time served increased by over Fifty percent.

The impact of this cthange in sentence length can scarcely be
minimized. A comparision of ma2dian incarceration length con-
cret2ly illustrates th2 proabplen of bed-space created by the in-
crease in senténce lengtia Tne m2dian is the mid-point-~-fifty
percent of the offenders serve l2ss and fifty percent serve more
than the mediane In sach of ta2 Four years prior to the raforme
1972 through 1975y fifky D>ercant of the innates were paroled in
nine months or l1esse Followinrg the reformy, median incarceration
lengths ranged from 12 to 17 monthse. Tnis means that in order to
release half the inmate posulatisn ra2quires an additional three
to eight monthse Conctretalys the result is a substantial post-
refarm increase in the amount of time necessary to make space
avai'lable for incoming inmates. In the post-reform periody a mi-
nianum of thirty to fifty percent more time is necessary to bring
about the same turnover in bed s)acees

—— e — e e s ——
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Year= 1971 1972 1973 1974 1975 1975 1977 1978 1979
Mean= 16«7 136 l4a?2 133 13.5 148 179 230 19.0

Median= 11 9 9 9 9 10 12 7 14

Figure Be2: Average and Madian Time Served by Year of Sentencing
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Tahle 8.1 sunmarizes the findings presented in Figures 8.1 and
8.2 The transition year, 1976, is excluded. As shown, the over-
all mean incarceration lenagth increased by more than six months
and the median incarcerations lenath increased by five months
following the reforn. As measured by median incarceration
length, €£ifty percent of the the inmates in the correctional fa-
cilities are serving fifty percent more time than their pre-re-
form counterparts.

TABLE 8.1

summary of Changes in Tncarceration Length and Admissions

1971-35 1977-29 Change

i it ot a4 e —— i ey e S —— i oy e oy

Mean Incarceration
Leanagth {Months) 13.9 2041 +6.2

Median Incarceration
Length {Months) 9 14 +5

Average Number of

Admigsions per Year 269 280 +11
Average Intake
Load per Year 3739 5628 * 1889

However, focusing only on lenqgth and the time required to
turnover a proportion of bed space understates the problema The
overall impact on corrections is the combination of numbers and
length~--the intake "load." This annual intake load from 1971
through 1979 is shown in figure 8.3 Essentially, Fiqure 8.3
shows the number of newly demanded person months to be served.

Overall, the load on correctional facilities has increased
substantially since 1971. The effects of the pre-reform increase
in the number of offenders admitted to correctional facilities is
reflected in the increased load for the 1972-1975 period. The
post-reform increase in incarceration length largely accounts for
the substantial increase in load which peaked in 1978 with 7176
person-months to be served by admissions that year.

The decrease in 1979 is significant. Whether this is a systen

response to overcrowding is not known. However, it must be reit-
erated that the intake load has a compcounded effect on bed space.
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Year= 1971 1972 1973 1974 1375 1976 1377 1978 1979

Load= 2177 3419 3667 40480 4557 4715 5254 7175 4480

Figure Be«3: Correctional Systam Intake Load, 1971-1979

As summarized in Table 8.14 in the pre-reform period of 1973 to
1975y an average of 3739 persan-months were to be served each
yeare The corrasponding figure for the post-reform period of
1977 to 1979 is 5628 persont-montisy or a fiFty percent increase.
As of this writings many of tnzse person-months are yet to be
servede.

The load on Maine®s correctiocnal system has continued to in-
creases Since 1979y the number of admissions per year has risen.
Although no data exist on the langth of these sentencesy there is
also no indication that sentence length has decreased. Thuss the
1oad on the correctional systen Zontinues t0 growe
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CONCLUSION

To be effective, a sentencing reform must address resources of
the existing correctional system. PFailure to do so is an invita-
tion to undermine the objectives of the reform. In Maine, the
potential imnact of abolishing parole and introducing flat-time
sentencinag on correctional Tesources was not assessed. It was in
this area that the reform was 1least sensitive and where the most
profound unanticipated consegquences occurred.

Corrections authorities operate within parameters of court de-
cision making and processing. At a system level, they have no
control over other agencies involved in sentencing decisions.
Changes occurring in the processing of offenders by these agen-
cies have direct impact on any correc'tional system by affecting

population levels. Such changes result from either increases in
the numbher of confinements or increases in the length of confine-
ments, or both. TIn this jurisdiction both occurred. The number

of confinements increased prior to the reform, and the increase
in sentence lenath occurred after the reform was implemented.
The combined effect has been to increase the load on the systen,
thereby taxing available prison resources and inviting a nullifi-
cation of the objectives and goals of the reform itself.

A correctional system cannot effectively function when new
policies Temove its control over prison populatlons and institute
no other controls, nor additional resscurces. The reform trans-—
ferred control over population levels to the diffuse "froant end"®
cf the system—-to courts and prosecutors—-without any principles
guiding the use of incarceration. Without principled sentencing
and articulated criteria, it is difficult, if not impossible, to
build a rational and humane prison system. {133)

Although judges and prosecutors may not be concerned with
prison overcrowding, correctional authorities are compelled to be
concerned. Maine's Department of Corrections is seeking fiscal
resources for capital construction and added discretionary re-
leasing authority through the reintroduction of parole. Should
parole bhe reinstated, the goals of Naine's reform to increase the
certainty of sentence length and centralize sentencing decisions
in the courts will be undermineda. Does this mean Maine's reform
failed? Is some diffusion of sentencing power necessary for the
criminal justice system to operate effectively? Tt is to these
issues we mow turn.
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(133) See Norval Morris, The Future of Imprisonment, 1974, for an
extended discussion of this issue-
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Chapter IX

CONCLUSION

OVERVIEW OF FINDINGS

In 1976, Maine abolished its parole board, introduced flat sen-
tencing, graded most offenses into five catagories of serious-
ness, and redefined substantive offenses. Prior to these re-
forms, sentencing decisions about incarceration lenath were
shared between the judiciary, which imposed minimum and maximum
terns of confinement, and an executive agency, the parole board,
which made actual release decisions. This diffused sentencing
system embraced the rehabilitative ethic which had dominated pe-
nal policy since the turn of the century.

The abolition of the parole hoard and the introduction of flat
sentencing was a major change. Along with Connecticut, Maine's
teformn was ome of the nost radical forms of parole abolition in
the nation. The effect of this change on imprisonment and its
implications for corrections are of crucial importance for states
which have already redefined the role of parole, as well as for
states which are contemplating similar reforms.

Maine's reform did not create "determinacy" as it is usually
understood. Tt did, however, focus sentencing in the courts, de-
velop increased certainty, and avoid oversimplification of crime
seriousness. At the same time, the reform attempted to increase
sentencing flexibility by expanding the options available to
courts. In addition, the reorganization and redefinition of of~
fenses, introduction of culpable "states of mind," and the intro-
duction of seriousness categories attempted to increase structure
and clarity.

Maine's revised criminal code was not intended to substantial-
ly change the use of incarceration, or the length of incarcera-
tion. However, by 1979, corrections officials reported over-
crowded prison conditions which they attributed directly to the
sentencing reform, and particularly to the abolition of parole.
These overcrowded conditions were seen as a result of increased
nunbers of offenders incarcerated and longer sentence length--
both attributed to the new code. In 1981, the perception of ov-
ercrowding led to a move, supported by corrections officials, ¢to
reinstate the parole board. This attempt failed in Maine's 110th
Legislature.
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The present research is primarily concerned with court deci-
sion-making and the changes in sentencing practices which result-
ed from the 1976 reform. Changes in sentence type, in incarcera-
tion length, and in the basis of both type and length decisions
wvere examined utilizing data on Superior Court criminal convic-
tions from 1971 through 1979. Overall, the analysis examined the
impact of the sentencing reform, attempted to isolate this change
from other reforms and historical changes on court decision mak-
ing,and, in turn, on Maine's correctiomnal systen.

Maine's sentencing reform has not substantially changed the
rate of incarceration. The proportion of those convicted receiv-
inag some form of incarceration has remained fairly constant at
approximately 38 percent, although increased convictions in the
courts has led to an increase in the absolute number of offenders
incarceratend. Following the reform, there has been a steady in-
crease in a particular type of incarceration sentence--"judicial
parole" or split sentences—-and a concomitant decrease of sen-
tences of incarceration only. Thus, a functional equivalent to
parole supervision has emerged but differs from the previous sys-
tem as it is court controlled.

Althouah the proportion of offenders seatenrced to incarcera-
tion has not increased, offenders sentenced after the reform are
serving more time. Since parole was abolished, the average in-
carceration lenqgth has increased by more than five months, a fif-
ty percent increase. This increase is not a result of either
changes in the court?s case load or in corrections decision- mak-
ing; the increase is a direct result of changes in the sentencing
system. This is a fundamental, direct, unanticipated and largely
unwvanted outcome.

The combined effect of the increase in sentence length and the
increase in the number of offenders incarcerated has been to sub-
stantially increase the "load" on the correctional system in
Maine. The sentencing reform has had a profound impact on exist-
ing problems of overcrowding in state facilities, and has conm-
pounded those problenms. In addition, the sentencing reform has
substantially altered the composition of the inmate population,
particularly at the Maine Correctional Center, creating further
difficulties for corrections.

Nevertheless, Maine's sentencing system successfully imple-
mented one characteristic of determinacy--an overall increase in
certainty. Although inmates and the public row know when they
will be released at the time of sentencing, the change is mean-
ingless to the advocates of sentencing reform, as there are no
durational standards or quidelines to limit judicial discretion.

Neither the clarity nor the consistency of court decision-mak-
ing about either type or length of sentence has substantially in-
creased following reform. Changes in the types of sentence given
offenders and changes in the length of incarceration apparently
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do not reflect a systematic change in the characteristics used as
a basis for sentencing or in the relative importance of these
characteristics.

Overall, to summarize the research findings, the effect of the
1976 sentencing reform has been to change the type of incarcera-
tion =entences but not the overall rate of incarceration; to sub~-
stantially increase incarceration lengthg to increase sentence
length certainty:; and, to increase the load on corrections facil-
ities and overtax those facilities. Despite other consistent ef-
fects, the 1976 sentencing reform has not had a substantial im-
pact on the basis for seantencing decisions or on the consistency
of those decisions.

THE POLITICS OF REFORHM

Reform is a difficult and frustrating enterprise. Tt is always
imperfect; it alwavs falls short of its promise, and sometimes
even has unforseen consequences which subvert its intent. {134)
Reformers encounter the intransigence of agencies vwhen reforns
are not compatible with organizational goals. Any new policy is
subject to administrative delays, diversion and dissipation. {135)

Explanations of the failure of new policies are often framed
in terms of this administrative intransigence or in terms of lack
of resources for implimentation.

The commonest explanations are in terms of shortages of
resources—- staff, finance or buildings. Or alterna-

tively, failure is explained in terms of the weakness

of policies which were basically sound in conception

but had technical failings, or which faltered in execu-
tion because of "administrative weaknesses. " {136)

As appealing as such explainations are, partly because they
tend to place "fault" in some administrative, bureaucratic 1limbo,
they lack credibility when appliied to the systematic failure of
major policies to attain their central objectives. This is the

{134y See, for instance, T. Blémberg, "Widening the Net: An Ano-
moly in the Evalunation of Biversion Programs."

{135) sSee, for instance, H.E. Freeman, "The Present State of
Evaluation Research," 19773 Richard Elmore, "Organizational
Models For Social Program Implementation,™ 1978; and Steven
VYargo, Law and Society, 1981, pp 260ff for general discus-
sions of implementation and recent social prograns.

{136) V. George and P. Wilding, Ideology and Social Relfare,
1976, p. 117.
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case vwith sentencing reform and the "move to determinacy." De-
spite a variety of strategies and iastitutional arrangements, not
one state can be said to have achieved determinacy. Only Minne-
sota has even come close.

The challenge for reformers in the area of sentencing has
been to develop a rational sentencing system, with clearly de-
fined authority and a c¢learly articulated incarceration policy.
Reformers as diverse as Andrew von Hirsch and David Fogel have
called for clarity, consistency and justice. (137) They have 1lit-
tle reason to be pleased about the new sentencing policies that
have been adopted in Maine and elsewhere. Bunt it is difficult to
believe that this sytematic failure can be rectified by addition-
al respurces and institutional "tinkering."

—— ) . s b

Public policy reform takes place in a socio-political context,

not just a bureaucratic one. In an area as sensitive as criminal
sentencing and sanctioning, it would be foolhardy to try to un-

derstand the systematic failure of reform without examining the

broader political and social context. OQur examination leads us

to suggest that the failure of sentencing reform in Maine, and

elsewhere, was precipitated by a "moral panic" and, as a resunlt,
the reform was appropriated by the Right.

In Chapter Two, we discussed the context of Maine's reform and
the changing agenda Y“forced" upen the reform Commission in the
area of sentencing. This happened at a time when public concern
about crime, criminals, parolees, parole release and the efficacy
of parole supervision approached a level which can reasonably be
characterized as "panic." This was an era of "safe streets," of
"law and order,” and of a Presidential campaign by both Nixon and
Wallace, although epitonized by the rhetoric of Spiro Agnew, de-
crying the moral degeneracy of American society.

Stanley Cohen's analysis of a moral panic in Britain suggests
that such panics are both "normal"” and a force to be reckoned
with. He summarizes the phenomenon as follows:

Societies appear to be subject, every now and then, to
periods of moral panic. A condition, episode, person
or group of persons emerges to become defined as a

threat to societal values and interests: its nature is
presented in a stylized and sterectypical fashion by
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(137) Andrew von Hirsch, "Constructing Guidelines for Sentencings:
The Crital Choice for the Minnesota Sentencing Guidelines
Commission™, 1982; and David Fogel, ¥e Are the Living
Proof, 1975.
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the mass media; the moral bharricades are manned by edi-
tors, Dbishops, politicians and other right-thinking
people; socially accredited experts pronounce their di-
agnoses and solutions; ways of coping are evolved or
{more often) resorted to; the condition then disap-
pears, submerges or deteriorates and becomes more visi-
ble. Sometimes the object of the panic is guite novel
and at other times it is something which has been in
existence long enough, but suddenly appears in the
limelight. Sometimes the panic is passed over and for-
gotten, except in folklore and collective memory; at
other times it has more serious and long-lasting reper-
cussions and might produce such changes as those in le-
gal and social policy or even in the way society con-
ceives of itself.(138)

Parole boards, and the liberal "coddling" better known as re-
habilitation, became the target of a panicked citizenry. {139)
This citizenry, and its vocal leadership, found unwitting allies
in liberal critics of the rehabilitative ideal and the liberal
proponents of determinate sentencing. For Maine's reform Commis-
sion, once the rehabilitative underpinnings of the first proposal
collapsed, a "logically intolerable situation of conflict hetween
the judiciary and parole board became a visible social issue
calling for rationalization of the sentencing structure." The
organizational response, in Maine as elsevhere, was to accommo-
date "ad hoc" interest groups in the area of sentencing. {140)

The Commission did not concede to the demand for mandatory
sentences. It compromised with high maximum penalties and parole
abolition. There was little or no concern abeout reducing the oc-
casion for incarceration or reducing the duration of confinement.
But the idea of focusing sentencing authority and discretion in
the more visihle court {guided by even more visible and elected
prosecutors) worked extremely well. The outcomes have shown 1lit-
tle to reflect the wishes of liberal reformers: use of incarcera-
tion has not decreased and incarceration sentences have become
longer. These outcomes reflect the ideological demands of the
vocal Right.
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{138) Stanley Cohen, Folk Devils and Moral Panics: The Creation
of Mods and Rockers, 1972, p. 9.

{139) AXthough, as we have noted in our examination of certainty,
the image of the parole board as releasing inmates as soon
as they were eliuible may have been a misperception.

(140) See Marvin Zalman, "The Distribution of Power in Sentenc-
ing," 1979,
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The British penologist, A.E. Rottoms, has aptly summarized the
processs

Thus, the reform movement which sought to reduce uncer-
tainties about incarceration and incarceration lengths
has launched the potential for a new form of repression
where "desert" is appropriated by the Right who have no
difficulty with "deserved and equal" punishment but in~
sist on long fixed sentences. (141)

Our discussions of the context of reform, the implementation,
history and revisions of the reform, and the empirical impact of
the reform all support Bottoms' observations. Looked at this
way, Maine's reform is as much a product of the new right as of
the o0ld liberal left.

The Naivete of Determinacy

In retrospect, the changes that have occurred in sentencing stat-
utes in numerous states can be seen as attempting to fulfill an
unrealistic set of expectations. The promise was that formal
equality in sentencing, with penalties proportionate to social
harm, would reduce prison populations, reconstitute those popula-
tions, and transform the prison itself from a lawless to a lawful
institution. Tn short, the reformers' promise was to create a
system which was truly just.

It is clear that advocates of determinacy underestimated the
potential for their reform ideas to be appropriated by those with
quite different outcomes in mind. However, they also have failed
to recognize that sentencing reform ({and criminal justice reform
in general) is inextricably tied to broader social issues.

The new reforms have not even made a marginal gesture toward
the issues of social injustice and social inequality which were
seen as a nmajor rationale for reform by the American Friends Ser-
vice Committee in Struggle for Justices

To the extent then, that equal justice is correlated

with ineguality of status, influence, and economic pow-
er, the construction of a just system of criminal jus-
tice is a contradiction in terms. Criminal justice is
inextricably interwoven with, and largely derivative

from a broader social justice. (142)
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{141) A. E. Bottoms, "The Coming Crisis in British Penology,"
1978, p. 13.

(142) A.F.S.C., Struagle for Justice, 1977, p. 16.
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This is not to say, of course, that advocates of sentencing
reform have not been concerned with these issues. However, it
should have been evident that the solution to social inequalities
was not going to be found by the manipulation of legal punish-
ments and that, in many respects, the liberal arguments for sen-
tencing reform had come to resemble their more conservative
counterparts. (143) In short, the new seantencing policies have not
carefully confronted the questlon of what punishments are justi-
fiable in a society full of social 1inequities and injustices.
Thus, the achievement of formal equality in sentencing does not
prevent them from having substantive consequences which are any-
thing but egual and, in fact, may be repressive. For the system-
atic application of an equal scale of punishments to systemati-
cally nunequal people tends to reinforce systemic
inequalities. (144)

Failing to confront these critical issues and failing to con-
front the broader political agendas implicit in their reforms,
liberal advocates of the "move to determlnacy" have left them-
selves open to appropriation. (145)

"Safe Streets™ in Maine and the Nation

During the 1970's, Maine's prison population increased and, fol-
lowing the reform, the sentence length for incarcerated affcnﬁers
increased. Although there was some increase in sentence certain-
ty for incarcerated offenders, the major result of the reform was
that they vere more certain to be incarcerated longer. We have
argqued that this general increase in severity of sentenciag is
expressive of the socio-political climate which bhas placed pres-
sure on judges and prosecutors to "get tough on crime."™ Imn this
sense, the reform successfully facilitated the general increase
in severity by placina sentencing authority where it vwas nore
susceptible to public panic.
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{143) See Bonald Bayer, "Crime, Punishment, and the Decline nf
Liberal Optimism," 1981.

{144) Jock Young, "Left Idealism, Reformism and Beyond: From New
Criminology to Marxism," 1979.

(145) Tt is to be noted that much of the reform agenda, in Maine
and elsewhere, incorporates an ideology enmbracing utilita-
rian aims for punishing that emerged in the 19th century.
It should also be noted that both the utilitarian ideal and
the rehabilitative ideal emerged, at least in part, out of
concerns about hroader 4issues of social justice and pro-
gressive liberal concerns about prison conditions.
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It vwould be misleading to suagest that this general trend to-
ward increased severity vwas confined to Maine or a result of 1lib-
eral sentencing reformers. The United States has been underagoing
a significant increase in prison populations. In states which
have adopted "determinate" sentencing, there 1is a tendency to
"blame" the increases on the sentencing reforms, but the increas-
es have occurred in in almost every jurisdiction, wvhether or not
they have adopted reforms.

Examining data from the the neighboring states of Vermont,
New Hampshire, and the entire northeast, we can see that the
changes in Maine are not isolated. The overall incarceration
rate (per 100,000 population) has increased in all the states
and, consequently, prison populations have increased over the
nine-year period from 1971 through 1979 {the last year for our
data). Table 9.1 reports these data and reveals some interesting
trends. First, Maine, Nevw Hampshire, Vermont and the entire
northeast increased their incarceration rate over the nine-vear
time frame. Second, the proportionate increase from 1971 to 1979
was the highest for Vermont, with a 84.9 percent increase fol-
lowed by Maine, with a 57.84 percent increase.

TABRLE 9.1

Incarceration Rates Iper 100,000 population) In New England
States, 1971-1979

Rate per 100,000 civilian population {Dec. 31)

State 1971 1972 1973 1974 1975 1976 1977 1978 1979
Maine 45.1 46.3 43.8 50.4 50 57 61 53 LA
New

Hampshire 28.0 30.8 34.6 27.1 31 30 26 32 35
Vermont 46.5 30.0 40.3 51.5 51 64 57 76 88
Total

Northeast 56.4 56.8 60.4 63.4 70 73 77 82 90

Source: Sentenced prisoners in State and Federal instutitons
on Dec. 31, by region and jurisdiction, in Flanagan, et al,
Sourcebook of Criminal Statistics--1981,

U.S. Department of Justice, 1982.

- 127 -



Looking at the changes in incarceration rates since 1976, the
year of Maine's reform, we find that Vermont shows the greatest
change, with a 34,4 percent ircrease in rate of incarceration.
Maine 1is second, with a 24.6 percent increase, and New Hampshire
third, with a 16.7 percent increase.

Althouah these data are difficult to interpret because they do
not tell us about sentence lenath, it is clear that the trend to-
ward increased sentence severity is not unigue to Maine and is
not limked to sentencing reforn.

EVALUATING MAINE'S REYORM

What do these findinas mean? Has Maine's sentencing refornm
been a "success" or a "failure?" These are extremely difficult
questions to answer, since different commentators suggest differ-
ent geals or ideals for reform and, hence, different criteria for
evaluation. Participants in the change, and the authors of the
new sentencinag system, suggest that the only meaningful criteria
are the goals of the reformers themselves, Dthers suggest that
the goals of the natiomal "move to determinacy" are critical,
particularly insofar as such an evaluation would have implica-
tions for other jurisidictions. Finally, in a somewhat more mun-
dane but equally important vein, others arque that any reform
must ultimately be judged om its workability-- whether the refornm
results in a coherent and manageable systen. All three evalua-
tion modes are important for an overall assessment of Maine's re-
form. Nor are these three strategies distinct. For instance,
refoerm goals may be modified by workability concerns, and often
are undermined by then. Thus, any meaningful overall assessment
nust attend to all of these concerns, and the inter-relationships
among them.

Commission Goals

In the end, the objectives of Maine's Criminal Code Commission

wvere iimiteds 1) to increase the visibility of decision-making
about the release of prisoners by abolishing the parole board; 2)
to increase "certainty" of sentence lergth by firmly situating

the regulation of incarceration length in the court at the time

of sentencing by requiring judges to impose flat, non-parolable

sentences of incarcerationy and, 3) to ensure that the system is
flexible.

As judged by the objectives of the Commission, the reform was
at best a gualified success. Compared to the indeterminate sys-
tem it replaced, the new legislation has resulted in more visible
and certain sentences. As discussed in Chapter Seven, the "cer-
tainty" of sentences has increased. However, serious questions
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must be raised as to vhether the other objectives of +the
Commission have been met.

The Commission's attempt to integrate various agencies by in-
troducing flexible "checks and balances" has not mnet with suc-
Cess. The "split sentence" or "judicial parole" component has
been changed and 1limited by the legislature. The community
transfer provisions and the resentencing provisions, intended to
increase flexibility as well as to serve as a "check" on sentenc-
ing, have not worked.

The sentencing policy as implemented in 1976 authorized cor-
rections authorities to petition the judge for resentencing and
authorized corrections to transfer inmates to community-based
programs. The original authority to petition for resentencing has
been declared unconstitutional and is not operant. The authority
of corrections to traunsfer inmates remains, but it has been seen
by corrections officials as undermining legislative intent. Con-
sequently, transfer authority has heen used very little.

In short, an pverall evaluation of the Commission's goals sug-
gests that it failed. The Commission souaght to develop an inte-
grated sentencing system with checks and balances as a context
for certainty of sentence length. This has not been accom-
plished. Court decisions and policies adopted by corrections re-
garding community transfers have had the indirect outcome of un-

dermining these goals. (1U46)
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1146) 0Of course, appellate review of sestencing remains a part of
the checks and bhalances, but this reviev process, always
limited, has been further eroded. As discussed in Chapter
Two, the scope of principles developed by the appeals court
is limited. Refinina principles for minor infractions sel-
domly occur, as no opportunity exists for the Appellate
Court to deal with the critical distinction between non-
custodial penalties, such as probation, and custodial pen-
alties. The Appellate Court does have the opportunity to
develop principles of sentencing determining the duration
of confinement, but it is mostly limited to those appeals
concerned with severe sentences, not lenient ones. Conseq-
uently, the Appellate Court is not adequate to meaninafully
check the discretion of the sentencing judge.
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National Goals

Evaluating the "success" of Maine's reform necessarily involves
value choices. The preceding discussion treated the need for
more clarity and consistency in sentencing decisions as an impor-
tant goal. This may not be the most important criterion of suc-
cess for a goal in this jurisdiction.

Maine and Connecticut are the only jurisdictions to date to
have abolished the parole board and concomittantly vested virtu-
ally all sentencing power in the courts. This unigue innovation
was not accompanied by any attempt +to regulate case decisions of
the court. In both states, the decision as to whether to incar-
cerate and for how long are matters left entirely to the discre-
tion of the sentencing judge. With no standards or explicit pol-
icies to make either of these two sentencing decisions, one could
not expect the new system adopted in Maine to result in more pre-
dictable sentencing outcomes than the system it replaced. Tt is
this issue which is central to the criticism of Maine's new leg-
islation by advocates of determinate sentencing.

Essentially, our examination of changes in the basis of sen-
tencing in Chapter Seven neither supports nor refutes the conten-
tion of advocates of determinate sentencing that Maine's new sen-
tencing system has built-in disparity. However, it is clear that
the operant policy of the court is not one that addresses dispar-
ity in any méaningful way. This is reflected by great variation
in the factors which effect sentencing decisions.

TEf the legislative goal was to require the courts to punish
people for what they have done f{offense and offense seriousness
only) , some basic policy changes are required. TFor instance, the
nunber of offense classes could be increased, with a narrower
range of penalties for each class. Under the present systen,
some offenders convicted of Class A burglaries have been given
probationary sentences while others have been given the maximum

allowable sentence--240 months of imprisonment. This same range
of choices is available, and has been imposed, €for Class A rape
convictionsa A refinement of both the number of offense classes

and available sentences would further increase the clarity and
consistency of court decisions.

Workability

The final basis for assessing Maine's veform 1is the strategic

question of whether the new system works. Has the reform result-
ed in an administratively workable system? As Ohlin and Reming-
ton point out, the adminstration of criminal justice is a single
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process with a common objective of processing offenders. {147)
Changing one aspect of the system has systematic impacts on oth-
ers, requirinag reorganization of the entire systen. Here, the
basic question is whether Maine's new system accommodated those
needs and avoided distortion and unanticipated outcomes.

The basic finding is that the new system has not met with the
siccess intended. The underlying reason for the lack of success
is the increase in sentence length. Maine's reform as implement-
ed has resulted in prison overcrowding because sentence length
has sharply increased. The abolition of parole release resolved
the basic conflict of function and authority between the parole
board and the +judiciary, hut this change in sentencing ‘power also
impacted on the control and influence of the correctional systemn
over population sizes at the two state correctional facilities.
Corrections officials lack any leaitimate mechanism to control
the size of their prison population.

The abolition of parole and the changes in good time crediting
have made it increasingly difficult for corrections to deal with
these problems. Prison manacement requires some control over al-
location of resources, size and composition of prison popula-
tions, and internal discipline. The release of inmates through
the parole mechanism facilitates the maintenance of prison disci-
pline, provides a 1liA for overcrowded conditions, and creates an
opportunity for corrections' input into release decisions while
diminishing their responsibility for those decisions. AS a re-
sult, it is easy to understand why the Maine Department of Cor-
rections vicorously campaigned, albeit unsuccessfully, for the
reintroduction of parole.

The new corrections facility at Charleston is largely a testi-
mony to the unintended conseguences of the 1976 sentencing re-
form. This is not to say the reforr is the cause of MNaine's ov-
ercrowded conditions. As indicated in previous chapters, those
conditions would have emerged even if no chancge in sentencinag had
occurred. However, reform certainly contributed to and agqravat-
ed overcrowding, while limiting the solutions available to cor-
rections.

Thus, it does not appear that Maine's reform has resulted in a
more workable system. The focus of administrative problenms is
the correctional system, which has apparently not been able to
effectively deal with the consequences of the 1976 reforms.
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{147) L. Ohlin amd F. Reminaton. ™Sentencing and Its Effect on
the System of the Administration of Justice," Law and Con-
temporary Problems 23, 1959.
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POLICY IMPLICATYONS

Maine's new Department of Corrections is at a crossroads. Policy
decisions made in the near future will affect the overall justice
of the system and will either succeed or fail to address the
overall rationality and coherence of the sentencing systen.

A recent analysis of American prisons and jails indicates that
the most important issues to be faced by corrections in the dec-
ade of the 1980's are a result of overcrowding. [(148) Maine is no
exceptiony it has not escaped the problen., What is needed is a
clear and practical discussion of the policy options available
and their practical consequences.

Mullen, et al, suggest that three btoad policy alternatives
are available to deal with current overcrowding problems in cor-
rections:

1. Expand the supply of prison space;
2. Reduce Aemand for prison space throuch diversion proarams;

3. Requlate demand for prison space through requlatory action
requiring explicit policies to control both intake and re-
lease. {149)

The first alternative is the only one which deals with supply of
space. The others focus attention on system policies which af-
fect demand, such as use of alternatives to incarceration, sen-

oo o iy o

tencing guidelines and parole release.

In Maine, thus far, the alternative pursued has been the

first--increasina the supply of prison space. The Department of
Corrections has opened a new facility, a converted Air TForce bhase
with virtually unlimited potential bed space. The creation of

more space, a "bhricks and mortar response,' essentially accomo-
dates current judicial sentencing practices. It increases expen-
ditures without reducing demand, and is therefore not cost effec-
tive. Tt would be difficult to arque that no expansion of
facilities is necessary. But, expanded facilities cannot "solve"
the problem. Tn fact, expansion may compound the problems by in-
creasing demand.

There is some indication that increased space c¢creates in-

———

creased demand, through something akin to a Parkinson's Law 3
prison populations expand +to fill the space available. This
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{148) From Joan Mullen, et al. American Prisons and Jails=-Volume

1: Summary Findinas and Policy Implications of a National
survey, 1980, p. 115,

(149) Tbid, p. 115, esp.
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means that a decision to expand facilities is, in effect, a deci-
sion to add more prisoners. William Nagel, a national expert on
corrections, argues that the availabilityvy of additional prison

space 1is responsible for increasing the number of persons con-

fined, despite the lack of clear evidence of any deterrent or re-
habilitative effect. {150) This view is largely supported hy Mul-
len et al. (151) Essentially, their argument is that judges feel

constrained by lack of incarceration space, the anguished cries

of corrections officials, and concern about the adverse effects

of overcrowded prisons on offender recidivism. This, in turn,

results in demands for increased space, and especially new "qual-
itv" space, which will he Filled as soon as judges no longer feel
constrained.

This vicious circle, witbh increased supply increasing demand,
apvears directly relevant to Maine. At least since 1975, correc-
tions officials have repeatedly requested that the judiciary lim-
it the use of incarceration, and litigation by inmates in Federal
Court has called into question the quality of available space at
the prison. Court admissions to Maine's correctionral facilities
increased through 1979, Recently, the trend of increased admis-
sions has escalated, possihly as a result of a judicial percep-
tion of increased overall space.

In any event, the creation of more prison space only addresses
the "end" or "result" of increased demand, not the source. Ef~
fective measures tn control demand are necessary either as an al-
ternative or as a supplement to expanding correctional facili-
ties.

The basic issue to be resolved in choosing which policy or
policies to pursue is vhich decisioa-making body or agency should
be empowered to make "real" sentencing decisions: a parole board,
corrections officials, or the judiciary. In other words, "Are
real sentencing decisions properly a judicial or executive func-
tion?" Once this political issue is resolved, a sound and ration-
al sentencing policy can be implemented.

The reintroduction of parole would be an effective device for
managina prison population levels. Tf the parole board were re-
quired to adopt explicit quidelines defining the bases for making
release decisions, 1%t could increase the consistency of the sen-
tence length imposed by Maine's judiciary. In essence, this ap-
proach creates a sentencing review board.

There are four disadvantages to the reintroduction of parole:
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(150) William Nagel, The New Red Rarn: A Critical Look at the
Modern American Prison, 1973,

{151) Mullen et al, 1980.
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1. A parole board cannot ensure that all sentencing decisions
are equitable. Its decisions would only increase the eq-
uity of sentences for those who are incarcerated (this
critical question would be left to the trial court).

2. This approach could undermine the goals of both the na-
tional move to determinacy and the goals of the drafters
of Maine's reform by reducing the certainty of sentences.

3. To the extent that release decisions would necessarily be
predicated on inmate behavior while in prison, sentence
length would not be based solely on the offender's crime.

4. Moving actual sentencina authority from the courts to the
parnole board would undermine the intent of the reform,
which was to firmly locate sentencing authority in the ju-
diciarvy.

Increasing the authority of corrections officials to transfer
inmates to communitv-hased programs would have the same advantage
and disadvantadges. Thus, both parole reintroduction and the in-
creased use of transfers would assist in dealing with prison ov-
ercrowding, but their common disadvantage is that they deal with
the symptoms rather than the sources of overcrowding. The source

of overcrowding and the source of inconsistencies lies in the

— e e e s s T e e e s i e . e o e

Pursuing policy options focused on changing the court's sen-
tencing practices has the advantace of extending the 1976 refornm
rather than reversing it. Unlike reform in some other states,
Maine's reform was not aimed at reducing variations in sentenc-
ing. Nor was much attention paid to limiting and focusing the
use of incarceration. However, addressing these issues is con-
patible with the 1976 reform and would solve many current prob-
lens.

Structuring sentencing decisions so as to improve equity and
fairness, as well as regulating intake into the correctional sys-
tem would require:

1. The development of a coherent philosophy of punishment
from which standards could be established:

2. The development of sentencing guidelines, either by Jjudges
themselves, by a sentencing commission or by the legisla-
ture: and,

3. The effective implementation of these guidelines..

The development of sentencing guidelines would reduce, though not
eliminate, the individual discretion of judges and would increase
consistency among judges in sentenmcing all offenders. At the
same time, quidelines would retain the visibility, early time
fix, and court focused sentencing effected by the 1976 reforn.

- 134 -



0f course, sentencing guidelines would not necessarily allevi-
ate, or even palliate, overcrowding. It is necessary for stan-
dards and guidelines to treat imprisonment as the use of a scarce
and valuable resource. One possible model is the Minnesota
quideline system, which directly addresses, structures and limits
the use of incarceration.

sentencinag reform could be extended by introducing a coherent
philosophy for making sentencing decisions and by developing
guidelines based on that philosophy to increase the consistency
of sentencing decisions made by a diverse judiciary. The five
ranks of offense seriousness could be extended and clarified.
Such a system would increase consistency among judges in making
sentecing decisions, and retain the visibility, certaianty, and
conrt-focused sentencing power implemented by the 1976 reforn.
The result of this alternative would be that Maine, +the pioneer
state in sentencing reform, would become the first state to fully
implement a complete determinate sentencing systemn.

The major policy suggested is to extend the reform. The 1976

The future direction of Maine's criminal justice system de-
pends on present policy decisions. Tn this sense, Maine is at
the crossroads of justice, making decisions which will shape the
future contours of Jjustice in the state.
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