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Report on the Worker Nlisclassification Study Group 

. Ba-ckground: 

In April 2005, the Harvard Construction Policy Research Center released a study report 
on the social and econo'mic costs of employee misclassification in the construction 
industry in Maine. The study focused on results data pulled from employer audits 
conducted by the Maine Department of Labor on the construction industry in that state 
between 1999-2002. This data was edited and compiled by Kurtis Petersons, a Maine 
State Government Intern during the summer of 2004, and was provided to researchers 
from the Harvard Construction Policy Research Center of the University of 
Massachusetts and Harvard· Law School who analyzed the data and issued their 
findings in their April report. The report findings on misclassification in the Maine 
construction industry closely paralleled those from an earlier study conducted on the 
Massachusetts' construction industry by the same researchers in December 2004. 

Summary Report Findings: 

Based on the 1999-2002 unemployment insurance audit data studied, the Harvard 
researchers found that "at least one in seven, or 14%> of Maine construction employers 
are estimated to have misclassified workers as independent contractors" and that 
"misclassification is a common occurrence rather than an isolated incident in 
construction companies where misclassification occurs."1 The report went on to point 
out that misclassifying workers causes individuals to lose out on critical employment 
protections such as workers compensation, health insurance and other employee 
benefit programs as well as unemployment insurance protection. Worker 
misclassification also has an adverse impact on the Unemployment Insurance system in 
lost taxes (which also can keep Unemployment taxes at a higher rate for all employers 
than need be) and negatively impacts the worker's compensation insurance industry 
through lost premiums. Additionally, workers misclassified as Independent contractors 
are often known to under-report their personal income so state and federal governments 
lose out on potentially significant tax revenues as well.2 

Formation of Study Group: 

The release of the report generated interest across government, construction labor and 
construction business interests. A study group was formed from interested parties in 
each of these groups to look more closely at the issue of worker misclassification in the 
Maine Construction Industry. The Governor charged the study group to look for ways in 
which the incidence of misclassification could be reduced. This group met a total of 4 
times over the course of the summer and fall of 2005. The group focused on worker 

1 Summary fmdings of the The Social and economic Costs of Employee Misclassification in the Maine 
Construction Industry report, issued April25, 2005 by the Construction Policy Research Center, Labor and Worklife 
Program of the Harvard Law School and the Harvard School ofPublic Health. 
2 Summary fmdings of the The Social and economic Costs of Employee Misclassification in the Maine Construction 
Industry report, issued April25, 2005 by the Construction Policy Research Center, Labor and Worklife Program of 
the Harvard Law School and the Harvard School of Public Health. 
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misclassification as defined in the Harvard report as occurring when "employers treat 
workers who would • otherwise be waged or salaried employees as independent 
contractors (self-employed)." Neither the Harvard report nor the Study Group 
addressed the issue of workers being paid "under the table" (although this practice was 
frequently raised as a separate issue during some of the group's discussions) or the 
issue of undocumented workers in the workplace. 

Kick-off Meeting: 

At the kick-off meeting, there was general agreement among all of the parties that 
misclassification of workers in the construction industry was an issue and that it results 
in problems for both workers and businesses alike. Workers lose out on valuable 
benefits and protections and businesses find themselves on an uneven playing field 
when competing for project bids (the assumption being that those businesses 
misclassifying workers as Independent contractors have an advantage by being able to 
underbid those who classify workers as employees and therefore pay higher employee 
benefits and payroll taxes). However, there was no consensus around the underlying 
cause of misclassification. Although many felt that some businesses try to reduce their 
overhead by insisting that workers be treated as independent contractors, others 
pointed out that workers themselves often refuse to be hired as employees and insist on 
remaining independent contractors. Therefore, businesses believe that they have no 
choice but to treat workers in this fashion in order to get the help they need to carry out 
the work they are contracted to do. 

There also was no agreement about possible remedies. Ideas ranged from education 
of both workers and employers to legislation -either to expand who is taxable under the 
unemployment insurance program or covered under workers' compensation, or to 
reduce coverage in both areas. Regardless of where the parties were on possible 
solutions, there was one question common to all, "why are there so many differing 
definitions of employee?" Based on this, the group decided to spend some of their 
meeting time getting a better understanding of the definitions used by the Maine 
Unemployment Insurance and Workers' Compensation programs, the Maine Revenue 
Service and the Internal Revenue Service and understanding why there are differences. 

Study Focus: 

Representatives from the Maine Unemployment Insurance program & Attorney 
General's office, the Maine Workers' Compensation Board, the Internal Revenue 
Service and the Maine Revenue Service made presentations to the Study Group on the 
statutes and/or guidelines used by each of these programs to determine whether or not 
work performed by an individual constituted employment. All government agencies 
consider the amount of direction and control the business has on the worker when 
determining whether or not the worker is an employee or independent contractor. In 
general, if .the business supplies training or equipment to the workers, or tells the 
workers when and how to do the job; the workers are probably employees. However, 
there is no single rule or test used by all government agencies to determine whether a 
worker is an employee or independent contractor. The reason for this is that each 
government program is responsible for a different aspect of employment law and the 
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tests or standards each uses are designed to support or carry out the intent of the law 
. governing each of these employment directives. As such, some .standards are more 
~tringent than others particularly in those areas dealing with employment protections as 
opposed to revenue taxes. Informational handouts provided to the Study Group are 
included as· attachments at the end of this report but some summary information is 
provided below: 

A. Internal Revenue Service & the Maine Revenue. Service: Both of these revenue
taxing entities use gUidelines as opposed to a strictly defined set of criteria. Frequently 
referred to as the IRS "common law" tests, there is a set of 20 factors that are 
considered in trying to determine whether sufficient control is present to establish an 
employer-employee relationship. The 20 factors have been developed over the years 
based on examination of cases and rulings. They help to define the employer
employee relationship in three key categories: behavioral control, financial control and 
relationship of the parties. However, they are designed only as guidelines and there is 
no established limit of how many of the factors must be present in order to find an 
individual to be an employee versus an independent contractor. The employer would 
determine whether a worker is an employee or independent contractor and either pay 
the appropriate payroll taxes or issue a 1 099 to the independent contractor to pay their 
own taxes. In the case of a dispute, the IRS would conduct an examination and issue a 
ruling as to whether the individual should be classified as an employee or independent 
contractor. · 

B. Maine Unemployment Insurance Program: The laws that govern this program do 
not contain a definition of "employee." Instead, this program looks at the nature of the 
relationship between the business and an individual and determines whether a 'covered 
employment' relationship exists for which unemployment insurance taxes are owed. If 
this relationship is found, the employer must pay unemployment taxes on the wages 
paid to the worker and the worker is covered for unemployment insurance protection 
purposes and may potentially be eligible to receive unemployment benefits should he or 
she lose their job through no fault of their own. The standards for determining whether 
or not such an employment relationship exists are established in statute and are 
commonly known as the "ABC" test. It is the broadest definition of employment of any 
of the tests used by the programs examined which speaks to the underlying purpose of 
the Unemployment Insurance program in battling economic insecurity. As stated by the 
Maine Legislature in 1935 when establishing the Employment Security Law, 

((Economic insecurity due to unemployment is a serious menace to the health, 
morals and welfare of the people of this state. Unemployment is therefore a 
subject of general interest and concern which requires appropriate action by the 
Legislature to prevent its spread and to lighten its burden which may fall upon the 
unemployed worker, his family and the entire community. The achievement of 
social security requires protection against this greatest hazard of our economic 
life. This objective can be furthered by operating free public employment offices 
in affiliation with a nation-wide system of public employment services; by devising 
appropriate methods for reducing the volume of unemployment; and by the 
systematic accumulation of funds during the periods of employment from which 
benefits may be paid for periods of unemployment, thus maintaining purchasing 
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power, promoting the use of the highest skills of unemployed workers and limiting 
the serious social consequences of uneriiployment .• a 

The intent of the ABC test, as with the Unemployment Insurance program as a whole, is 
to provide broader economic protection versus narrower. Therefore, the ABC test starts 
with the presumption that employment exists and the business. must prove otherwise by 
passing all three prongs of the test. The ABC test is the most commonly used 
employment test used by state unemployment insurance programs in' the country . 

. Currently, 24 states and 2 U.S. Territories use the ABC test in its entirety to determine 
the employment relationship between a business and an individual. 

C. Maine Workers' Compensation Program: The Workers Compensation Act defines 
an independent contractor as a person who "performs services for another under 
contract, but who is. not under the essential control or superintendence of the other 
person while performing those services." To help determine whether an independent 
contractor relationship exists, this. program uses an "8-factor'' test, which corresponds 
closely to the three prongs of the ABC test used by the Unemployment Insurance 
program. The primary difference between the Unemployment Insurance program's 
ABC test and the 8-factor test used by Workers' Compensation is that the ABC test is 
conjunctive {meaning all three prongs must be met to be considered an independent 
contractor) whereas the Workers Compensation 8-factor test is not. In applying these 
factors, the Workers Compensation Board cannot give any particular factor a greater 
weight than any other factor. Additionally, the absence or existence of any one factor is 
not decisive. Further, unlike the Unemployment statutes, there is no legal presumption 
of employment under the Workers Compensation Act. The board considers the totality 
of the relationship in determining whether an employer exercises essential control or 
superintendence of the person. The application of these eight factors requires a fact
intensive analysis to make an employment determination. 

Subsequent Meeting Discussion: 

Group discussion focused around these definitions and the varying reasons 
misclassification may come about. The opinion of the group was that it wasn't always 
an intentional attempt to reduce the overhead cost of the business or to keep from 
providing employee benefits or protection. It can also arise from confusion about the 
different definitions, or lack of knowledge that there are differences; not only by the 
business but often by the legal or accounting professionals that assist businesses with 
these aspects of business operation. The group also acknowledged that because of the 
impact of misclassification on the competitive bid process for projects, that some 
employers may feel pressured into classifying workers as independent contractors in 
order to compete on a level playing field with those that purposely do this to undercut 
the bidding process. The idea of increased educational efforts around the differing 
definitions and applications held merit with the group but only if these efforts extended 
to both businesses and workers/independent contractors. The group also felt that 
informational materials provided by the varying agencies needed to be clearer and 
written in a more understandable fashion. 

3 26M.R.S.A. Section 1042 
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Another area discussed at length by the group was enforcement of existing laws. The 
group felt more attention should be given· to strictly and consistently enforcing these 
various employment laws across all businesses to not only ensure that workers get the 
benefit coverage and protections that they should be getting but to level the competitive 
playing field for all business so that one does not have an unfair fin.ancial advantage 
over the other. The government agencies represented also explained that there is more 
enforcement going on than what the labor and business interests were aware of as strict 
confidentiality laws for the most part prevent publicly publishing or releasing the results 
of enforcement audits or actions. 

Much discussion took place around the idea of how to ensure that those individuals who 
wanted to maintain their separation as independent contractors 'paid their own way' with 
regard to taxes and workers compensation coverage and didn't leave the liability for 
these items with the business. Although there was general agreement that the 
independent contractor should be held accountable for these types of responsibilities, 
there was no agreement on how this accountability could be brought about. One of the 
biggest barriers seen in this area was a lack of any comprehensive listing or database 
of all "Independent" contractors in the state, which would be needed to both assess 
individual liability and enforce individual accountability for compliance. 

Additional discussion points of this group included: 

1. That many benefits in this country accrue from the employer-employee relation·ship 
and that individual workers do not understand what it is they give up by being 
independent contractors versus employees. Additionally, there may be incentives for 
certain workers to push for independent contractor status to avoid family or societal 
responsibilities. 

2. Businesses who misclassify workers may not realize th~y also give up rights such as 
immunity from civil lawsuit afforded by the Workers' Compensation system under 
Maine law. Businesses expose themselves to civil liability should a misclassified 
(according to the Workers' Compensation Act) independent contractor get hurt. This 
would be true regardless of any contract specifying otherwise. Workers' 
Compensation premium costs were the highest avoided cost of those costs identified 
in the Harvard study. 

3. That the respective federal (IRS) and state (MRS) tax revenue agencies are more 
focused on receiving either a 1099 or a W-4 (any tax revenues) than whether 
workers are classified as employees or as independent contractors due to the nature 
of the tax laws they administer. This contrasts with the Workers' Compensation 
Board and the Unemployment Compensation systems where coverage itself is 
dependent on the relationship's existence. · 

4. That there is no one feature of the system in place that guarantees that a worker can 
be considered an independent· contractor for all purposes due to the differing 
purposes and goals of the various employment laW$ being administered. 
Furthermore, the combination of features that would do this (such as incorporation 
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and paying their own taxes and premiums for all these systems) greatly increases 
the burden on the independent contractor to the point that compliance is less likely. 

Study Group Findings: 

· . Although there wp_s no consensus from the group around specific recommendations for 
reducing or eliminating the incidence of worker misclassification in the Construction 
Industry, there were a number of ideas generated that may warrant further study and 
analysis. These included the following: 

• That government agencies consider the feasibility of a single definition of 
"employee"-- if one definition is not feasible, work to provide clarification around the 
different definitions and requirements and ensure that each agency only applies th_eir 
own definition (as opposed to making employment decisions based on another 
agency's laws or definitions). 

• Use 1 099s (MRS) to identify independent contractors. Examine the feasibility of 
using Maine Revenue Services to continue research and evaluation of data from the 
form 1 099 to determine the extent and uppropriateness of the use of independent 
contractors (of all industries, not just construction). [Note: the Harvard Study also 
recommended further analysis using an approach that matches 1099 information 
returns filed by businesses on behalf of their independent contractors with individual 
income tax returns for the workers concerned. This approach would enable analysts 
to identify those individuals that derive all or most their income from a single 
business - a strong indicator of misclassification - and thus provide the basis to 
more accurately estimate the percent of workers misclassified.4

] 

• Education - needed for both business and independent contractors. Initiate and 
implement a public information effort including workplace postings (similar to 
Minimum Wage and Workers' Compensation) advising of rul.es and conditions under 
which independent contractors can be utilized. 

• Enforcement- strong enforcement of existing laws. Vigorous enforcement of proper 
classification of employees. 

• Examine whether there are ways to allow the independent contractor to function as 
such legally and hold businesses that hire them harmless in terms of liability. 
Independent contractors assume their own liability (i.e., for work injuries, 
unemployment, etc.)- cannot go back at the businesses they performed work for. 
Additionally, independent contractor shouldn't be allowed to collect Unemployment 
Insurance or Workers' Compensation benefits if they aren't paying into these 
systems themselves. Shift responsibility to independent contractors - they need to 
pay their own way. As part of such a program's implementation, consider allowing 

4 Summary findings of the The Social and economic Costs of Employee Misclassification in the Maine Construction 
fudustry report, issued April25, 2005 by the Construction Policy Research Center, Labor and Worklife Program of 
the Harvard Law School and the Harvard School of Public Health. 
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·. ailln.esty for independent contractors to deal with ariy taxes owed and to encourage 
program participation. 

• Need to make sure that businesses are not precluded from hiring independent 
contractors legitimately. 

• Workers' Compensation Insurers want binding workers compensation liability pre:. 
determinations. 

• · Possibly require independent contractors to register as a business with some 
agency (i.e., Secretary of State for example). 
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Attachments: 

1. Worker Misclassification Study Group Members 

2. Harvard study report: "The ·Social and Economic Costs .of Employee 
Misclassification in the Maine Construction Industry" released April 25, 2005. 

3. IRS handouts on independent contractors or employee business relationships. 

• "Independent Contractor or Employee" - brochure & fact sheet 
• "Revenue Ruling", 87FED Section 6503 
• "SS-8 Determination of Worker Status" Form & Instructions 

4. ABC test handouts including article, "Applying the 'ABC' Test to determine 
liability for unemployment Compensation" by Elizabeth Wyman, Assistant 
Attorney General, State of Maine. 

• "Determining Liability for Unemployment Compensation: The ABC Test" 
• "Independent Contractors in Maine" Brochure 
• "Applying the 'ABC Test" to Determine Liability for Unemployment 

Compensation," article by Elizabeth Wyman,. Assistant Attorney General, 
State of Maine 

5. Workers Compensation handout on the Workers' Compensation Act _: 
Determination of Independent Contractor Status. 
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Worker Misclassification Study Group Member & Attendee List 

Members 

1. · Lloyd Black, Maine Department of Labor, Unemployment Compensation 
2. Laura Boyett, Maine Department of Labor, Unemployment Compensation 
3. Alan R. Burton, Cianbro Corporation 
4. John Butts, Associated Constructors of Maine, Inc. 
5. Joan Cook, Maine Department of Labor, Unemployment Compensation 
6. Elaine Corrow, Dept. Administration & Financial Svs, Maine Revenue Services 
7. Mary Delano, Bernstein, Shur, Sawyer & Nelson 
8. Christine Gauthier, U.S. Department of Treasury, Internal Revenue Service 

. 9. Jane Gilbert (Group Leader), Maine Department of Labor 
10. Rod Gillespie, Operators Local 4 
11. Peter Gore, Maine Chamber of Commerce 
12. Ed Gorham, Maine AFL-CIO 
13. John R. Hanson, Building Trades Council 
14. Bruce Hilfrank 
15. Rick Holden, Maine Staffing Association 
16. Gregory Jamison, MEMIC 
17. Mike Joseph, Joseph's Flooring 
18. Bruce King, Carpenters Local1996. 
19. Peter Lacy, Maine Department of Labor, Labor Standards 
20. John Leavitt, Carpenters Local1996 
21. · Leslie Manning, Maine Department of Labor, Labor Standards 
22. Sandy Mathieu, Home Builders Association of Maine 
23. Ned McCann, Maine AFL-CIO 
24. James McGregor, Maine Merchants Association 
25. Jan McNitt, Maine Workers Compensation Board 
26. Kathleen Newman, Associated Builders & Contractors, Inc. of Maine 
27. . Doug Newman, Newman Concrete Services, Inc. 
28. William Peabody, Maine Department of Labor,:Labor Standards 
29. Roger Pomerleau, Maine Merchants Association 496 
30. Craig Reynolds, MEMIC 
31. Ashley B. Richards, Jr., Richards & Company/HBRA 
32. John Rioux, Maine Department of Labor, Labor Standards 
33. John Rohde, Maine Workers Compensation Board 
34. Alan Stearns, Office of the Governor 
35. Beth Sturtevant, CCB Inc 
36. Doug Trask, Ironworkers Local 
37. Chris Tucker, Laborers Local1377 
38. Daniel Walker, Bernstein, Shur, Sawyer & Nelson 
39. Elizabeth Wyman, Office of the Attorney General 
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The Social and Economic Costs of 
Employee Misclassification in the 

Maine Construction Industry 
Frant;oise Carre, Ph.D. and Randall Wilson 

Center for Social Policy 
McCormack Graduate School of Policy Studies 

University of Massachusetts Boston 

A report of the 

Construction Policy Research Center 

Labor and Worklife Program, Harvard Law School 
and 

Harvard School of Public Health 

Elaine Bernard, Ph.D. and Robert Herrick, Sc.D. Principal Investigators 

April 25, 2005 

This project was funded by the Center to Protect Workers' Rights in Silver Spring, MD. 
through a cooperative agreement from the National Institute for Occupational Safety and Health. 



I. Summary Findings 

With this study, a: cross disciplinary team of the Centerfor Construction Policy Research has taken a 
first and significant step in documenting employee misclassification in the Maine construction industry. 
This report documents the dimensions of misclassification and its implications for tax collection and 
worker compensation insurance. · 

Misclassification occurs when employers treat workers who would otherwise be waged or salaried 
employees as independent contractors (self employed). Or as one report commissioned by the U.S. 
Department of Labor put it, misclassification occurs "when workers (who should be) getting W-2 forms 
for income tax filing instead receive 1 099~Miscellaneous Income forms."1 

· 

Forces promoting employee misclassification include the desire to avoid the costs of payroll taxes 
and of mandated benefits .. Chief among these factors is the desire to avoid payment of worker 
compensation insurance premiums. 

Employee misclassification creates severe challenges for workers, employers, and insurers as well as 
for policy enforcement. Misclassified workers lose access to Unemployment Compensation and to 
·appropriate levels of worker compensation insurance. Also, they are Hable for the full Social Security 
tax. TheY lose access to employer-based benefits as well. For employers, the practice of 
inisclassification creates an uneven playing field. Employers who classify workers appropriately have 
higher costs and can get underbid by employers who engage in misclassification. The collection of 
Unemployment Compensation tax, and to some degree that of the income tax, are adversely affected 
by misclassification. Worker Compensation insurers experience a loss of premiums. 

Using several years of de-identified data on Unemployment Compensation tax audits made available, 
tabulated, and prepared by the Maine Department of Labor (Dol) Bureau of Labor Standards, we 
have developed estimates of the dimensions of misclassification in the state and particularly in the 
construction industry. 

Because this study relies on Unemployment Compensation tax audits to develop estimates of the 
dimensions and impacts of misclassification, it addresses primarily the forms of misclassification that 
can be documented. It does not fully capture the scope of underground economy activities in 
construction. 

Employee Misclassification in Maine 

• During the years 1999-2002, at least one in seven, or 14% annually, of ME construction 
employers are estimated to have misclassified workers as independent contactors. This estimate 
translates into a minimum of 748 construction employers statewide.2 Across all industries3

, 11% 
of employers annually from 1999 to 2002 were found to under-report worker wages and 
Unemployment Compensation tax liability to the state and thus to have misclassified workers. 
This represents about 4,800 employers statewide.4 

1 Lalith de Silva et al. 2000. Independent contractors: prevalence and implications for Unemployment Insurance programs. 
Planmatics, [nc., Prepared for US Department of Labor Employment and Training Administration. 
Planmatics, 2000. (Hereafter, Planmatics 2000.) 
2 The yearly number of Maine construction establishments averaged over the period 1999-2002 was 5,274 in construction 
and 42,856 across all industries. 
3 The "all industries" category includes Construction as well. 
4 Planmatics, 2000. This estimate is based on audits of employers that, while not selected by fully statistically random 
methods, are considered random, or non-targeted, audits in common auditing practices 



• When construction employers misclasst1y; they do so extensively. A key measure of ... 
misclassificatiori is the degree or severity of its impact within employers who misclassify. This 
measure indicates that misclassification is a common occurrence rather than an isolated incident 
in constructioncompanies where misclassification occurs. According to our estimate, over 4 in 
10 workers {45%) are misclassified annually in construction employers found to be misclassifying 

· in the period 1999-2002. 

• When we consider the workforce of all employers (those that misclassify and those that do not), 
at least one in nine {11.0%) construction workers annually in ME is estimated to be.misclassified 
as an independent contractor during the period 1999-2002. 

• We estimate that the actual number of construction workers affected by misclassification across 
the state to be at least 3,213 annually during the period 1999-2002.5 

· 

• Maine construction employers are about as likely as their counterparts in Massachusetts to 
misclassify workers as independent contractors. In both cases, about one in seven {14%) of 
employers in this industry db so. 

• Construction workers in Maine, however, are misclassified at higher rates than those in 
Massachusetts. For those working for employers who misclassify, they are somewhat more likely 
than Massachusetts workers to be misclassified ( 45% versus 40% of Massachusetts workers 
employed by misclassifying employers). The misclassification rate for workers in all construction 
employers is also higher: one in nine {11 %) for Maine, compared to one in twenty (5%) for 
Massachusetts workers. 

While misclassified individuals lose out on Unemployment Compensation, the UC system is 
adversely affected as well. We estimate that approximately $314,319 annually in Unemployment 
Compensation taxes are not levied on the payroll of misclassified construction workers 
statewide. 6 

At income tax time, workers misclassified as independent contractors are known to under-report 
their personal income; therefore, the state experiences a loss of income tax revenue. Based on 
an estimate that 30% of the income of misclassified workers is not reported, we estimate roughly 
that $2.6 million annually are lost due to misclassification in construction. Based on an estimate 
that 50% of misclassified worker income goes unreported, roughly $4.3 million a year in income 
tax loss occurs due to misclassification in construction. 

The worker's compensation insurance industry loses on premium collection, a significant issue if, 
as is reported in previous studies7

, misclassified workers are surreptitiously added onto 
companies' worker compensation policies after they are injured. For these workers, benefits are 
paid out even though premiums were not collected. We estimate that up to $6.5 million of worker 
compensation premiums are not paid annually for misclassified construction workers.8 

• On the federal level, misclassified workers' FICA taxes go uncolleCted. We estimate that the 
misclassification of construction workers results in a loss of nearly $10.3 million annually. 

5 The yearly number of workers over the period 1999-2002 was 29,209 in construction and 573,322 across all industries. 
6 This figure represents estimated annual losses to Unemployment Compensation tax revenues for construction. While it is 
based on audit data pooled from multiple years ( 1999-2002), it is a statewide estimate for a single year in the years 1999-
2002, based on construction employment averaged over the four-year period. Note that all subsequent estimates in this 
report for tax losses (to Unemployment Compensation, state income tax, and worker compensation) are computed similarly, 
drawing on·the entire period of audits to create average loss estimates for a single year. 
7 Planmatics, 2000. 
8 This assumes that worker compensation insurance premiums comprise an average of $20 per $100 of payroll. Using a 
more conservative estimate, at $12 per$ 100 of payroll, annual losses are close to $2.3 million. 
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• ·we believe that worker misclassification is a compelling problem requiring attention. It has 
significant consequences for workers, employers; insurers, and for tqx revenues.· We strongly 
recommend that a study employing both business a:nd individual income tax returns be conducted 
by the Maine Revenue Services. It would provide an even more accurate measure of the tax 
revenue implications of misclassification. Workerl.), businessesj revenue collection agencies, and 
policy analysts all stand to benefit from better documentation of the impacts of inisclassification. · 
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Facts ata Glance 

%Maine Employers Misclassifying Workers 1999-2002: 
. Construction and All Industries 

Construction All Industries 
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Severity and Extent of Construction Worker Misclassification: 
Maine 1999-2002 

Severity: % of Workers Miscfassified by Extent: % of all Workers Misclassified 
Misclassifying Employers 

Construction Misclassification in Maine vs Massachusetts: 
Prevalence, Severity, and Extent 

Prevalence Severity Extent 

/llill Maine • Massachusetts J 
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II. The Problem 

Misclassification occurs when employers treat workers who would otherwise be waged or salaried 
employees as independent contractors. Or, as one report commissioned by the U.S. Department of 
Labor put it, "when workers (who should be) getting W-2 forms for income tax filing instead receive 
1099- Miscellaneous Income forms."10 In practice, these workers must take out their own taxes for 
Social Security and Medicare, rather than having the employer withhold them. But determining who is 
an employee, and who is a contractor, is sometimes far from simple. The distinction is complicated 
by deliberate deceptions on the part of employers (and collusion by workers, at times), who seek to 
avoid paying taxes and meeting other legal obligations to employees and to government. But even 
when there is no intent to deceive, ambiguities in employment law and relationships can result in 
misclassification, or make it easier to occur. 

How is misclassification accomplished? Misclassification usually begins at the point when workers 
are hired. Practices vary widely. In one common pattern, employers put prospective hires to work 
as self-employed contractors and, for tax purposes, issue them a "1099" Miscellaneous income form. 
(Workers are sometimes referred to on construction sites as "1 099s" or "subs," as well as 
independent contractors.) The paperwork does not stop there. Sometimes, before workers can 
begin employment, employers require them to purchase their own workers' compensation and 
liability insurance coverage. They are expected to sign certificates of worker's compensation 
insurance and of liability insurance as well as various other waivers absolving the employer of 
obligations. (However, because this workers' compensation insurance only covers the holders' 
employees, it has no value for the worker and only protects the employer in case of tax and/or 
insurance audits.) Another pattern, at the other end of the spectrum of practices, entails entirely 
informal arrangements with cash payment and no 1099 tax reporting. This second pattern leaves 

9 
Petersons, Kurtis. 2004. Prevalence of Misclassification in the Constntction Industry: Executive Swrunary. Maine Department of Labor. 

Bureau of Labor Standards. Unpublished Report, August. 
10 Planmatics, 2000. 

6 



no documentation. The practice is part ofwhat is termed the "underground economy'' and i$ often 
paired with the hiring of unprotected, undocumented workers. 

Forces promoting employee misclassification include the desire to avoid the costs of payroll taxes, 
and of mandated benefits. One factor stands out, however. A recent U.S. Department of Labor~ 
sponsored report found that the "number one reason" for misclassifying workers lies iri avoiding 
payment of workers' compensation insurance premiums and thus escaping workplace injury and 
disability-related disputes:11 Driven by increased medical costs, worker compensation costs rose 
significantly over the past 20 years.12 And in industries such as construction worker compensation 
costs are particularly high. 

Misclassification creates severe challenges for workers, employers and insurers as well as for policy 
enforcement. For workers who are misclassified, it creates immediate and long term problems. · 
These include the lack of access to unemployment compensation, and to appropriate levels of worker 
compensation insurance.13 They entail liability for the full Social Security tax (rather than half for 
employees). They also include the loss 6f access to health insurance, and other employer-based 

-social protection benefits .. If injury strikes, it can be catastrophic for the worker. 

Misclassification creates challenges for compliant employers because it creates an uneven "playing 
field." Employers who respect the law and classify employees appropriately have a higher wage bill 
and can get underbid by contractors that do not comply and have lower costs. 

Misclassification presents a two-fold challenge for policy implementation. The enforcement of labor 
standards, such as those governing health and safety, or of wage and hours regulations is made 
more difficult in contexts where there are misclassified independent contractors. Tax collection is 
affected as well. This includes collection of Unemployment Compensation tax. It also includes state 
income tax because independent contractors are known to underreport their income. 

The worker compensation insurance industry is also adversely affected by misclassification. 
Employers with misclassified workers have been known to surreptitiously add uncovered independent 
contractors, or those with insufficient coverage, back onto a company's worker compensation policy 
after they are injured. Therefore, benefits are paid out to workers for whom an insurance premium 
has not been paid according to a U.S. DOL commissioned study. 14 

Miscla.ssification presents broader societal costs that are harder to document. For example, workers 
without health insurance might resort to publicly subsidized emergency medical care. The costs of 
"uncompensated care pools" make their way into the costs of health and worker compensation 
insurance. Also, workerswho sustain injuries, and have inadequate worker compensation coverage, 
make use of public assistance when they are unable to work. 

A problem of this importance for individual workers, businesses, and government requires thorough 
documentation. This study of the Center for Construction Policy Research represents a significant 
step in documenting employee misclassification in the Maine construction industry and in estimating 
the costs· of misclassification in terms of tax loss and worker compensation insurance premium losses. 
It follows upon a similar study, completed in December 2004, of the Massachusetts construction 
industry. In subsequent work, the researchers plan to benchmark Maine and Massachusetts results 
with those of other New England states. 

The Maine Department of Labor (Dol), Bureau of Unemployment Compensation, Tax Division 
conducts UC tax audits by drawing randomly from a sample of 38,000 active private-sector employers 

11 Planmatics, 2000. 
12 This rapid growth has tapered in recent years but the cost of Worker Compensation insurance remains high. 
13 Misclassified workers must establish that they are indeed employees in order to receive unemployment or worker 
compensation.insurance. 
14 Planmatics, 2000, p. 76. 
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in the state. The list thus generated is sorted by regions in the state associated with field staff arid . 
inspectors, who then conduct audits based on the list. According to the Bureau, theresulting list is 
random for a particular region, though there may be regions that are over-represented in the audit 
sample relative to their share of e,mployers and employment. 

Using several years of de-identified data on Unemployment Compensation tax audits made available 
by the Maine Department of labor, we have developed estimates of the dimensions of . 
misclassifiGation in the state and particularly in the construction industry for the years 1999-2002.15 

Using methods established in previous studies, in particular one commissioned by the U.S. 
Department of labor, we present projections of the costs of misclassification for Unemployment 
Compensation, state income tax, worker compensation insurance systems, and Social Security 
contribution taxes, or FICA.16 

Unemployment Compensation (UC) tax audit records are a key source of information on employee 
misclassification. When an audit finds workers not covered by UC who should be (and documents 
under-reported wages), the cause is virtually always misclassification as independent contractor of 
someone who should be an employee included in the company payroll. Therefore, information from 
UC tax audits, indicating "new" or previously unreported workers, is a useful proxy for employee 
misclassification .17 

Because this study relies exclusively on UC tax audits to develop estimates of the dimensions and 
impacts of misclassification, it addresses primarily the forms of misclassification that can be 
documented. It cannot fully capture underground economy activities in construction and other sectors. 
Thi..is all estimates are, of necessity, low or conservative in nature. 

Ill. Dimensions of Misclassification in Maine 

When employers engage in misclassification 
During the years 1999-2002, at least one in seven, or 14%, of Maine construction employers are 
estimated to have misclassified workers as independent contactors. This estimate translates into a 
minimum of 748 construction employers statewide. Construction employers appear to engage in 
misclassification more frequently than the average of employers across all industries. Across all 
industries 18 as a whole, 11% of employers were found to. under-report worker wages and UC tax 
liability to the state and thus to·have misclassified workers. This represents about 4,792 employers 
statewide. This conservative estimate is based on audits of employers that, while not selected by 
fullystatistically random methods, are considered non-targeted or random audits in common auditing 
practices. 19 

Prevalence of Misclassification: Percentage and Number of Maine Employers Found to 
Misclassify Workers as Independent Contractors- Maine 1999~2002 

% Misclassifying Number Misclassifying 
Alllndustries 11% 4,792 

t~q1\!#l;:iqff9.n~it:rs~;};~,;;,; ~t4~fs:\ ·;;w~;t;;J~i:": !;::;:i:~n? l''l~~;;::~:6·;f;r;·_. ·:\· j., •. ·; ... ~:t4ll:. 

15 This study analyzes data on private sector employers exclusively. 
16 Planmatics, 2000. 
17 [n audit data, "new workers" that is, previously uncovered workers who are to be added to the employer payroll for UC 
tax purposes, are proxies for misclassified workers. 
18 This "all industries" category includes Construction as well. 
19 Planmatics, 2000. 
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· Workers affected by misclassification 
. . 

To understand how workers are affected by misclassification, we use two measures. The first 
measure is the percent of workers misclassified ·within employers found to have misclassified workers. 
This first measure is the degree of impact, or severity of impact, of misclassification when it occurs. 
The second is the percent of workers misclassified among all wprkers in construction or in the state 
as ct whole (including employers who misclassify and those who do not). This second measure is the 
extent of misclassification. 

1) Severity of impact of misclassification: 

The measure of severity of impact indicates that in construction companies where misclassification 
occurs, it is a common occurrence rather than an isolated incident. According to the estimate, more 
than 4 in 10 workers (45%) aremisclassified in these employers. 

· 2) Extent of misclassification 

Over the 1999-2002 period, at least one in nine {11.0%) construction workers in ME is estimated to 
be misclassifiedas an independent contractor annually. Based on this proportion, we estimate that 
the actual number of construction workers affected across Maine is at least 3,213. 

Severity and Extent of ME Workers Misclassified as Independent Contractors 

IV. Implications of Employee Misclassification in Maine 
We estimate the implications of employee misclassification for Unemployment Compensation tax 
revenues as well as state income tax revenues. We also estimate the amount of workers' 
compensation insurance premiums lost due to misclassification. These cost estimates rely upon our 
estimates of prevalence and extent of misclassification from random audits. They are therefore 
conservative estimates. In fact, our approach is more conservative than that used in the DOL 
commissioned study, which used a rate of prevalence derived from mixes of random and targeted 
audits.20 (Further details on calculation methods are in the Appendix.) 

Data used here from Maine employer audits are closer to a truly random sample than those available 
in many states. The Maine Department of Labor (Dol), Bureau of Unemployment Compensation, Tax 
Division conducts UC tax audits by drawing randomly from a sample of 38,000 active private-sector 
employers in the state. The list thus generated is sorted by regions in the state associated with field 
staff and inspectors, who then conduct audits based on the list. According to the Bureau, the resulting 
list is random for a particular region, though there may be regions that are over-represented in the 
audit sample relative to their share of employers and employment. 

20 Planmatics, 2000. 

9 



The Implications of employee misclassification for Unemployment 
Compensation tax 

Workers who should be misclassified as employees lose out when work ceases, and they are 
ineligible for Unemployment Compensation. ln some cases, workers may be unaware that they are 
ineligible. Some employer audits are triggered when workers file for Unemployment Compensation 
and the claim is contested. 

In addition to individuals, the Unemployment Compensation system is also affected by 
misclassification. The Unemployment Compensation tax is a payroll tax and, wheri workers are 
misclassified, the tax is not levied on their·earnings, as it should. We estimate that $314,319 in UC 
tax was lost annually over the period 1999-2002 due to misclassification in construction statewide. We 
further estimate that the state lost an estimated $98 per construction worker misclassified per year 
over the period 1999-2002.21 

. 

To derive these estimates of the size of the UC tax loss, we replicated the method used in the 2000 
US DOL -commissioned report to assess the impacts of .misclassification on UC trust funds. 
Essentially, the method entails computing the average tax loss per worker due to misclassification for 
the audit sample and multiplying this amount by the estimated number of workers misclassified 
statewide in one year. 

The implications of employee misclassification for state income tax 
revenues 

At income tax time, workers misclassified as independent contractors are known to under-report their 
personal income (they are over-represented among taxpayers found to owe taxes relative to their 
share of taxpayers and the problem seems to have worsened).22 Therefore, the state experiences a 
foss of income tax revenue. 

Estimations of state income tax loss due to misclassification range from $2.6 million to $4.3 million, 
and are highly sensitive to the assumptions made in generating them. Such assumptions include the 
tax filing status of misclassified workers, their income levels, the deductions taken, and the proportion 
of their income that is under-reported . 

. For this analysis, we began with a conservative estimate that 30% of the income of miscfassified 
workers is not reported. We estimate roughly that $2.6 million of income taxes are lost due to 
misclassification in construction annually. We assumed that any standard or itemized deductions 
were taken fully on the reported share of income and therefore do not apply to the unreported 
income.23 All misclassified workers were assumed to be filing as single individuals or as married 
persons filing separate returns. 

21 This estimate for losses to Unemployment Compensation tax are based on UC-taxable wages underreported 
by misclassifying employers; other estimates, such as losses to worker compensation insurance premiums or to 
FICA tax, are based on total misclassifi.ed wages. These figures differ because Maine applies the UC tax to the 
first $12,000 of employee income only. · 
22 Historically, self-employed workers (whether misclassified or not) have tended to under-report their income, 
according to federal sources. For example, of $79.2 billion in taxes owed the IRS in FY93, 74% was owed by 
taxpayers with primarily non-wage income. Also, the IRS Inspector General reported that the number of l099 
information returns with missing or incorrect Taxpayer Information Numbers (an indicator of possible 
misclassification) grew by 36% from 1995-98 (US Treasury Department 2001). 
23 For this computation, we estimated the annual (self employment) earnings of misclassified construction 
workers to be $31,500. This estimate is a rounded average based on annual earnings of Maine construction 
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Using the same assumptions, but estimating that 50% of misclassified Worker income goes 
unreported, we roughly estimate that income tax loss from construction workers amounts to $4.3 · 
million of revenue per year .. 

', 

In response to these estimates, the Maine Revenue Service (MRS) provided an alternate and lower 
approximation of state income tax loss, using our estimate of numbers ofworkers misclassified and 
their average earning level, but based ori different assumptions regarding taxpayer households. MRS, 
in comparison, assumed that there were equal proportions of misclassified workers from various tax 
filing categories, and applied a blended rate of. taxation that averaged across these categories. In the 
case where misclassified workers under-report 50% of their income, the MRS calculates that $2.7 
million in state income tax revenue maybe lost due to misclassification.24 

These cost estimates make conservative assumptions about the share of tnisclassified independent 
contractor income that goes unreported. ·A U.S. General Accounting Office report cites IRS reports 
that self-employed workers operating formally. under-report 32% of their-business income25 but that 
"informal suppliers" (self employed reporting cash iricome) do not report 81 percent of their income 
(GAO 1997, p. 3). Therefore, an estimate of tax loss prompted by employee misclassification could 
be higher, if higher shares (more than 50%) of total income go unreported. 

It is also worth noting that we did not compute the loss of federal tax revenue which is also likely to be 
high. The IRS estimates that unreported income contributes to most of the tax gap (difference 
between taxes owed and taJ:<es collected).26 

. 

Estimated Annual Losses in ME State Income Tax due to Construction Worker 
Misclassification: 

1999-2002 

The implications of employee misclassification for worker compensation 
The workers compensation insurance industry loses on premium collection, a significant issue if, as is 
reported in previous studies, misclassified workers are surreptitiously added onto companies' worker 
compensation policies after they are injured. For these workers, benefits are paid out even though 
premiums were not collected. 

Data were not available to us to compute the extent to which benefits are paid to workers for whom 
premiums were not paid. However, we estimate the amount of insurance premiums that would have 
been collected were workers not misclassified. 

workers for the years 1999-2002, derived from the BLS-ES202 database for Maine. For workers hiding 50% of 
their income, we estimated unpaid taxes based on a 7% tax rate on income in excess of$8,250 plus $268. Those 
hiding 30% oftheir income fell into the highest tax bracket, at 8.5% of all income over $16,500 plus $846. 
24 

The MRS indicates that these calculations do not take into consideration existing compliance efforts already 
in place within MRS that may address underreporting/non filing issues; thus they believe that their estimate is 
still relatively high. 
25 

A 1974 IRS report indicated that all independent contractors (rnisclassified or not) did not report 26% <;~f their 
income, so under-reporting may be worsening over time (US Treasury Department 2001, p. 7). 
26 

Out of a $62.8 billion income tax gap from individuals in l992, 32% or $20.3 billion was due to self
employed workers (GAO 1994). 
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We estimate that over the. period 1999-2002, up to $6.5 million annually of worker compensation 
premiums were not paid for misolassified construction workers. This estimate is broad. It applies an 
average worker compensation premium of $20 per $100 of payroll to the estimated amount of wages 
for misclassified workers statewide in construction. Alternatively, with an average worker 
compensation premium of $12 per $100 of payroll, we estimate that $3.9 million annually in premiums 
were not paid for misclassified construction workers; at $15 per $100 payroll, a mid-range estimate, 
$4.9 million in premiums were not paid annually. 

A more detailed estimate of losses would apply detailed worker compensation rates for construction 
trades (such as finished carpentry, or drywall) appropriately weighed by the share of employment 
accounted for by each trade.27 

. . . 

The implications of employee misclassification for FICA tax collection 
When workers are misclassified, it also creates losses in federal revenue. One particular example is 
the FICA tax, or contributions to Social Security paid by both employer and employee. Using a 
combined tax rate of 15.3%, we estimate that misclassification of Maine construction workers results 
in a loss of almost $1 0.3 million per year over the years 1999-2002. 

VII .. strengths and limitations of estimates of 
misclassification 
Prior research on misclassification has generated estimates for all industries primarily, rather than for 
construction per se. Only one federal study provides a 1984 estimate that 20% of construction 
employers engage in misclassification (GAO 1996). 

In this section, we examine in greater detail estimates from other studies for all industries and 
compare these with the estimates we derived from our analysis of the Maine UC tax audit data. This 
exercise has enabled us to put lower and upper bounds to our estimate. We also compare Maine to 
our own findings on misclassification in Massachusetts. · 

Comparing Maine 1999-2002 estimates to data from other states 

The table below summarizes the results of the study commissioned by the U.S. Department of Labor 
for misclassification across all industries in nine states (Pianmatics 2000}, as well as a 1984 Treasury 
Department estimate (U.S. GAO 1996) for employers nationwide. In comparing Maine to other states, 
bear in mind that the state conducts virtually all of its audits, save a small number targeted on the 
basis of tips or past violations, by random methods. In other states such as those studied for the U.S. 
Department of Labor report, audit results are based on a larger share of "targeted" audits relative to 
random audits. Since. targeted audits are more likely to uncover employer violations, such stq.tes tend. 
to report higher levels of documented misclassification. 

The US DOL-commissioned study arrayed 9 states according to their mix of "targeted" and "random" 
audits. In the tables that follow, the low estimate for the 9 states sample is derived only from states 
with a low proportion of targeted audits in their audit mix. Maine, with essentially 100% random audits; 
falls within this category. Conversely, the "high" estimate is derived only from results for states with 
higher share of targeted audits in their mix, and the "moderate" estimate from states with 30 to 50 % 
of random audits in their mix. 

27 Maine compensation insurance base rates range from $10.40 per $100 payroll for interior tile work, to $22.01 
for l-2 family carpentry, and $31.40 for plastering. . 
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All industries (9 states) 
1/ 

For all industries, our estimates for ME generally fall close to or Within the ranges found in other 
.states and for the US as a whole. Our estimate for all Maine employers is only slightly higher (11 %) 
than the rate found for states froni the U.S. DOL study with a high share of random audits (5-10%). 

The next table compares ME to the U.S. DOL study's state findings in greater detail. It also presents 
the degree to which each state did target audit candidates versus relying on more "random" selection 
methods. For the 9 states in the U.S. DOL study, we observe that, as expected, the more a state 
targets employers (by size/industry/location, by past record, by presence of worker claim), the higher 
is the observed rate of misclassification. Maine conforms closely to this pattern. For the period 1999-
2002, the Maine Dol relied almost exclusively on "random" (less targeted) methods. It is thus closest 
to the "high random" states listed below. 

Prevalence of Misclassification in All Industries: ME vs. DOL State 
Estimates 

%employers 
misclassifying % of audit group Dominant Audit 

State workers randomly sampled method 
'¥i£;~P~1%~ .. i1i~~~J~itt.t::::~~;t~~~,~·~~~f :::~~~1fi~k~4f~;rf1~t~1¥¥Z~~~i~,:~;~ :'~~~f¥k~}~\1~1~?;fi~~B~.~~-~~~-~~~l~'QAo/.4~ ~ffi(iQQtjff~Qmfllt$&~~~ 

MD 5% 100% High randomness 
W A 1 0% 98% High randomness 
CO 5% 90% High randomness 

Moderate 
MN 13% 30-50% randomness 

Moderate 
NE 10% 3b-5o% randomness 

Moderate 
NJ 9% 30-50% randomness 
WI 23% 18% Low randomness 
CN 42% 5% Low randomness 
CA 29% 1% Low randomness 

A further source of comparison comes from another New England state, Massachusetts. Maine 
construction employers are about as likely as their counterparts in the Bay State to misclassify 
workers as independent contractors. In both cases, about one in seven (14%) of employers in this 
industry do so. Workers in Maine, however, are misclassified at higher rates. For those working for 
employers who misclassify, they are somewhat more likely than Massachusetts workers to be 
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misclassified (45% versus 40% of Massachusetts workers employed by misclassifying employers)~· 
The misclassification rate for workers in all construction employers is also higher: one in nine (1 1%) 
for Maine, compared to one in twenty (5%) for Massachusetts workers. 

Construction Misclassification iri Maine vs. Massachusetts: 
Prevalence, Severity, and Extent, 1999-2002 

Prevalence ,A Severity Extent 
Maine 14% 45% 11% 
Massachusetts 14% 40% 5% 

On a number of dimensions -construction wages as a share of state's average wage, distribution of 
. construction establishments by subsectors, and distribution of employment by subsectors- the 

Maine construction industry does not differ significantly from that in Massachusetts. However, the 
two state construction industries have different unionization rates; about 10% in Maine as compared 
to 28% in Massachusetts (estimates). Also, the share of value of construction work is highest for the 
building, developing and general contracting category in Massachusetts (43% of the value of 
construction work). In contrast, it is highest for the specialty trade contractors in Maine (44% of the 
value of construction work).28 Maine construction employers employ fewer workers, on average, than 
their Massachusetts counterparts, with 5.53 workers/establishment, compr,~ed with 7.38. Finally, 
worker compensation insurance as a share of total payroll is higher in Maine than in its southern 
neighbor for a number of construction trades. 

VIII. Next Steps 

This study has made significant headway toward documenting the dimensions and impacts of 
misclassification in construction in the state. Next steps include, first, exploring in greater detail policy 
proposals for addressing misclassification and look at approaches that have been successful in other 
states. The second step will be examining more closely the misclassification of workers in distinct 
construction subsectors (for example, carpentry or dry walling) because accounts from the field 
indicate that there is wide variation across subsec:tors in prevalence. Third, we should compare the 
findings from Maine with those from other New England states. While keeping in mind variations in 
characteristics of the construction industry across states (e.g. firm size, distribution of activity across 
types of contractors), we plan to use estimates of incidence~ severity, and extent derived from UC tax 
audit results elsewhere in New England as a further means to gauge the dimensions of 
misclassification in Maine. Fourth, we should study the misclassification of workers across all 
industries in Maine, as well as violation within specific industries other than construction. A final 
report for this project will provide an analysis of policy issues and present the results of Maine in the 
context of those for other New England states. 

More importantly, this study's findings have established that worker misclassification is indeed a 
compelling problem requiring attention and one with significant consequences for workers, employers, 
insurers, and for tax revenues. A problem of this importance requires further and more precise 
documentation, one that would enable analysts to project revenue losses with greater confidence 
than is possible when relying on UC tax audit data which require making several assumptions. · 

28 Sources used included: U.S. Department of Labor, Bureau of Labor Statistics, ES-202 Series (wages, distribution of 
employment and of establishments by subsector); U.S. Census Bureau, Current Population Survey (unionization); and U.S. 
Bureau of the Census, 1997 Economic Census, Construction-Geographic Area Series. (Maine, Maine). General Statistics 
for Establishments With Payroll By State. Table 2, page 9 (value of construction work by subsector). 
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A tested and more accurate method for measuring misclassification has been ~stablished in a 
national study by the U.S. General Accounting Office (U.S. GAO 1989) and rests on the combined 
use of business and individual tax information. Such a study could be replicated with state level tqx 
information. This approach entails matching "1099information returns" filed by businesses on behalf 
of their independent contractors with individual income tax returns for the workers concerned. This 
match enables analysts to apply criteria suet\ as deriving all or most of one's income from a single 
business payer (a strong indicator of miselassification) and thus to estimate the percent of workers 
misclassified. The federal study (U.S. GAO 1989)that first established this method found that very 
stringent criteria (e;g. at least $10,000 of income all from a single business payer) point to 
misclassification that, in turn, is confirmed in virtually all cases (through an IRS audit). Using these 
criteria, or slight variations of these criteria,29 would generate measures of the number of workers 
misclassified in a given tax year arid the number of businesses engaged in misclassification, as well 
as a very reliable accounting of misclassified earnings and tax losses. 

We recommend the replication of this federal study with Maine tax information. Such a replication 
would require the involvement of the Maine Revenue Services because it entails using individual tax 
record information as well as the sharing of federal business income tax return information by the 
Internal Revenue Service with the Maine Revenue Services. The capacity exists: as of June 2004, 
MRS began matching 1 099-Misc forms with tax returns to enhance compliance and revenue 
collection.30 This matching process could be used to count the cases of likely misclassification as 
was done by the U.S. GAO at the federal level. 

The information generated with the present study presents a compelling case for making this 
investment in better documenting misclassification in the state through a systematic study of tax 
records. More precise measures of misclassification would inform a more specific policy debate 
about means to address it. Our study also makes clear that multiple parties stand to benefit from 
better documentation of the dimensions and implications of worker misclassification -individual 
workers stand to gain better social protection, tax authorities stand to recover tax revenue losses, and 
compliant employers would benefit from an even playing field. 

Further research will also need to devise means to document underground activities and their 
implications. These do not leave traces in UC or tax records that we can readily examine. 

29 For example, the criterion might be amended to receiving most or 70% of one's self-employment earnings from a single 
business payer. · · 
30 The department sends independent contractors a reminder to report their income and file taxes. 
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Appendix A- Estimation Methods 

· Overview of estimation method 
In each of the estimations that were made of the impacts of misclassification on employers, 
employees, and state revenues, we drew from a pool of employer audits performed in the years 
1999-2002. Using data from multiple years improved the quality of our estimates by increasing the 
sample size. To generate estimates, we took the following steps: · 

1) Computed ratios of impact or loss from the pooled data (for instance, the percentage of 
audited employers misclassifying workers, 1999-2002, or the percentage of total earnings that 
were misclassified, 1999-2002) 

2) Computed annual averages for the state as a whole over the period 1999-2002 (for instance, 
the average number of construction workers, or employers, in Maine) 

3) Applied ratios derived from the pooled audit data (1999-2002) to these annual averages to 
derive estimates of workers affected or taxes lost. 

The resulting figures, explained in more detail below, are estimates of the annual tax loss or level of 
impact for the state in any individual year, over the period 1999-2002. They do not represent 
cumulative ,totals for the four years, or estimates that can be reliably applied to any other year in 
another time period. 

Calculating the Prevalence of Employer Misclassification {%of employers with misclassified workers) 
Employers are assumed to be misclassifying workers if their audit record reveals one or more 'new 
worker.' New workers are those who were not covered previously by Unemployment Compensation. 
We calculate the percentage of all (randomly) audited employers who are misclassifying, and apply 
the result to the total number of UC-covered employers in the state. We thus assume that the sample 
of·employers selected for auditing is representative of (can stand for) all UC-contributing employers 
statewide. 

Calculating the Severity of Impact of Misclassification {% of workers misclassified within employers 
misclassifying workers as independent contractors.) 
To estimate the severity or degree of misclassification among those employers who under-report 
workers (who would otherwise be covered by UC), we assume that audited employers found to be 
misclassifying can represent all misclassifying employers in the state. We compute the percentage of 
workers among these audited emp.loyers who are misclassified {or "new workers,") and use it as 
proxy for the statewide severity (% misclassified) among all Maine employers that misclassify workers. 

Calculating the Extent of Workers Misclassified (% of all workers misclassified as independent 
contractors) 
We assume that total workers employed by audited employers can represent all UC-covered workers 
statewide. To estimate the extent of worker misclassification, we compute the percentage of workers 
at all audited employers who are "new workers," or previously unreported for purposes of 
Unemployment Compensation taxes. This percentage is applied to the total number of UC-covered 
workers in the state, averaged over the period 1999-2002. 

Calculating Losses in Unemployment Compensation Taxes 
Annual revenue losses from underpayment of UC taxes (owed on workers misclassified as 
independent contractors) were estimated using the method employed in the DOL-requested study.31 

We computed an average taxloss per worker due to misclassification of workers in the audit sample. 
It was derived by dividing total UC tax loss by the number of misclassified construction workers at 
audited firms during the period 1999-2002. Total UC tax loss was bfsed on "underreported UC-

31 Planmatics, 2000. 
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taxable wages" of workers in misclassifying firms; the totals thus refer only to the first $12,000 of 
worker earnings, based on Maine UC tax policy. This figure was then multiplied by the estimated 
nur:nber of misclassified workers statewide per year during this period. We assumed, as before, that 
the workers in audited firms could stand for all construction workers statewide miselassified as 
independent contractors (and that the distribution of wages was similar). 

Calculating Losses in the State Income Tax 
To estimate losses in state income tax revenue, we computed two estimates, one assuming that 
misclassified workers did not report 30% of their income, and the other assuming 50% of income was 
unreported. To derive tax liability on these amounts, we assumed an average yearly earnings level for 
construction workers of $31,500. This was based on averaging the annual earnings reported by the 
US BLS for each of the years 1999-2002 and rounding off. For workers concealing 30% of their 
income, we used a marginal tax rate of 8.5% for income in excess of $16,500 plus $846,while for 
those not reporting 50% of income, the highest marginal rate (7.0% for income over $8,250, plus 
$268) was used. We then computed the differences between taxes on fully reported income and 
taxes on 30% and 50% hidden income, and multiplied it by the estimated number of misclassified 
workers statewide (3,213) for each case. 

For Single Persons and Married Persons Filing Separate Returns, 2000-2001 
If taxable income is : Tax owed is: 
$8,250 but less than $16,500 $268 + 7.0% of amount over $8,250 
$16,500 or more $846 + 8.5% of amount over 16,500 

These estimates were predicated on several assumptions: 
1) the average annual wage for construction workers during the period 1999-2002 was $31 ,500 
2) we can derive a usable estimate of tax losses by multiplying the average tax loss per 

misclassified worker by the estimated number of misclassified workers statewide 
3) the average misclassified construction worker can be treated, for tax purposes, as a single 

head of household or married person filing separate tax returns 
4) any standard or itemized deductions were taken fully on the reported share of income and 

therefore do not apply to the unreported income. 

Method for Estimating State Tax with 30% of Income unreported 

Average income (if fully reported) $31,500 
Tax rate 8.5% 
Tax due: 8.5% • {$31,500- $16,500) $2,121 
% Income reported 70% 
Taxable reported income (70% • $31,500) $22,050 
Tax rate $846 + 8.5% of amount over 16,500 
Tax due: 8.5% • ($22,050 -16500) + $846 $1,318 
Tax due (fully reported)- Tax due (under-reported)= tax loss $803 
Number of construction workers misclassified statewide 3,213 

Tax loss (individual loss • #of workers misclassified) $2,580,039 

Method for Estimating State Tax with 50% of Income unreported 

Average income (if fully reported) $31,500 
Tax rate 8.5% 
Tax due: 8.5% • ($31,500- $16,500) $2,121 
% Income reported 50% 
Taxable reported income (50% • $31,500) $15,750 
Tax rate $268 + 7.0% of amount over $8,250 
Tax due: 7% • ($15, 750- $8,250) + $268 $793 

Tax due (fully reported) ·Tax due (under-reported)= tax loss $1,328 
Number of construction workers mlsclassified statewide 3213 
Tax loss (individual loss • #of workers misclassified) $4,266,864 
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Calculating Revenue Losses on Worker Compensation Insurance Premiums 
We assumeq that all average WG premiums for workers, including construction workers, can be . 
estimated by assuming $20 per $100 of payroll forworkers compensation. We computed unreported 
wages from misclassifylng employers as a percentage of total payroll from randomly audited firms, 
and assumed that this could represent the percentage of wages unreported from total construction 
wages paid by misclassifying employers statewide. Applying this to the actual total wages of UG
contributing employers statewide yielded an estimate of unreported wages for cdnstruction employers. 
Taking 20% of these figures produced estimates of WC revenue losses. We also computed lower 
estimates of premium losses by setting the WC rate at $12and $15 per $100 per payroll. 

Calculating Losses in the FICA Tax 
To compute losses in federal payroll taxes for Social Security (FICA), we first calculated the 
percentage of taxable wages paid by audited employers that went to misclassified workers. This was 
done by dividing total taxable misclassified wages by total post-audit taxable wages (on all 
employers). The resulting ratio (7.25%) was then applied to the total wages paid to construction 
workers statewide, averaged over 1999-2002. This yielded an estimate of total misclassified wages 
statewide paid annually for the four year period. We then multiplied that estimate by 0.153 (the total 
contribution by both employers and workers to Social Security, or 15.3%) to determine losses to FICA. 
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Appendix B - The Role of Audit Methods 

The report commissioned by the US Department of Labor U$ed Unemployment Compensation (UC) 
tax audit results from 9 states to obtain an estimate of misclassification (Pianmatics 2000). 
Unemployment Compensation Tax audits seek to establish whether all workers supposed to be 
covered by Unemployment Compensation are in fact covered. Most often, when workers are not 
covered, it is because they were classified as independent contractors. W,hen an audit finds workers 
not covered by UC who should be, they are reclassified as a "new worker'' on the. payroll subject to 
taxation. Therefore UC tax audits are a l!Seful source of information about misclassification, one that 
has been relied upon by previous studies such as the DOL commissioned report. 

· UC tax audits are the best source of information on misclassification behavior available to 
researchers to date, and have been used by the US Department of Labor to gauge the prevalence 
and extent of misclassification. Using them to estimate misclassification, however, is not a 
str;:tightforward matter. UC tax audit practices aim at redressing tax loss. The sampling of employers 
for audit purposes is not meant to be statistically random; it is meant to assist in UC tax collection. 
Some of the audit methods used are targeted; they aim to audit employers with a high likelihood of 
misclassification based on past UC tax record. Therefore these methods result in a relatively high 
observed rate of misclassification. Conversely, other audit methods are not targeted; they are 
conventionally called random audits. All state UC tax revenue departments practice a mix of methods. 
Therefore, audits are not a statistically perfect source of information; they allow for estimation rather 
than for an actual measure of the dimensions of misclassification.32 

·· 

The Maine Department of Labor (Dol), Bureau of Unemployment Compensation, Tax Division 
conducts UC tax audits by drawing randomly from a sample of 38,000 active private-sector employers 
in the state. The list thus generated is sorted by regions in the state associated with field staff and 
inspectors, who then conduct audits based on the list. According to the Bureau, the resulting list is 
random for a particular region, though there may be regions that are over-represented in the audit 
sample relative to their share of employers and employment. 

The Dol performed 296 random audits of construction employers over the period studied (1999-
2002).33 These were drawn from a larger pool of 2,118 audits conducted across all industries in that 
time period. They are referred to here as "random", or "not targeted." The remainder of Dol 
construction audits were nine targeted or "conversion" audits based on contested unemployment 
claims, a determination that a worker is in fact an employee, or other reasons to suspect hidden 
and/or misclassified wages. Their purpose of conversion audits is to locate cases of likely 
misclassification and other instances of noncompliant reporting for purposes of UC tax liability. 

For our estimates of impacts, we have used results from random or non-targeted audits only. This 
approach is more conservative than that taken in the US DOL commissioned study.34 That study 
relied on results from both random and targeted audits (to the exclusion of highly targeted audits) to 
generate the estimates used to project tax revenue losses. 

32 An actual measure would require a large scale random survey of workers and employers throughout the state. 
33 The majority of audits were completed during the years 2000-2002; a small fraction (16, or about 5%) were completed in 
1999. These figures exclude a small number of audits deemed unusable by DoL staff. 
34 Planmatics, 2000. 
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'' 

This project was funded by the Center to Protect Workers' Rights in Silver Spring, MD., 
.through a cooperative agreement with the National Institute for Occupational Safety and Health. 

Center to Protect Worker Rights 
CPWR's main focus is to develop practical ways to protect the safety and health of construction 
workers and their families. It is the research, development, and training arm of the AFL-CIO's Building 
and Construction Trades Department. CPWR works with more than 30 organizations nationwide, 
including the National Resource Center for OSHA Training. 

Construction Policy Research Center 
The ConstruCtion Policy Research Center is a joint activity of the Harvard School of Public Health and 
the Labor and Worklife Program at Harvard Law School. The Center serves.as the focus for · 
quantitative and qualitative research in the full range of issues affecting the construction workforce. It 
is a link that fosters collaborative arrangements that cross organizational boundaries. The Center 
promotes the purposes of academic programs, interdisciplinary research projects, and outreach. The 
Labor and Worklife Program (LWP) is Harvard University's forum for research and teaching on the 
world of work and its implications for society. Located at the Harvard Law School, the LWP brings 
together scholars and policy experts from a variety of disciplines to analyze critical labor issues in the 
law, economy, and society. 

Center for Social Policy 
The Center for Social Policy engages in high-quality applied research, technical assistance, program 
evaluation, and outreach activities aimed at addressing social and economic inequalities in 
Massachusetts, New England and across the country. It is part of the John W. McCormack Graduate 
School of Policy Studies, University of Massachusetts Boston. CSP accomplishes its mission through 
active engagement with policymakers, service providers,.and those communities most directly 
affected by local, state, and federal social welfare policies. · 
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Attachment Ill 

IRS handouts on Independent Contractors · 
or employee business relationships. 

• "Independent Contractor or Employee"- brochure & fact sheet 
• "Revenue Ruling", 87FED Section 6503 
• "SS-8 Determination of Worker Status" Form & Instructions 



IRS TAX Pl TBLICATIONS 

If you are not sure whether you are an employee 
or an independent contractor, get Fonn SS-8, 
Determination ofWorker Status for Purposes of 
Federal Employment Taxes and Income Tax 
Withholding. Publication 15-A, Employer's 
Supplemental Tax Guide, provides additional 
information on independent contractor status. 

IRS ELECTRONIC SERVICES 

You may download and print IRS publications, 
fonns, and other tax information materials on the 
Internet at www.irs.gov and you may call the IRS at 
1-800-829-3676 (1-800-TAX-FORM) to order free 
tax publications and forms. 

From a fax machine, dial (703) 368-9694 and you 
will immediately get a list of IRS tax forms faxed 
back to you. Follow the voice prompts to get 
specific forms faxed to you. 

Publication 1796, Federal Tax Products on 
CD-ROM, of cun·ent and prior year tax publications 
and fonns, can be purchased from the National 
Technical Information Service (NTIS). You may 
order Publication 1796 toll-free through the IRS at 
1-877-233-6767 or via the Internet at www.irs.gov/ 
cdorders. 

Working to Put Service First 
www.irs.gov 

Call 1·800-829-4933, the Business and 
Specialty Tax Line, if you have questions 
related to employment tqx issues. 



.J.Nn'J]pEJVDENT 
·CONTRACTOR_· 

OR EMPLOYEE 

Which are you? 
For federal tax purposes, this is an 
important distinction, Worker classification 
affects how you pay your federal income tax, 
social security and Medicare taxes, and 
how you file yow· tax return. Classification 
affects your eligibilityfor employer and 
social security and Medicare benefits and 
your tax 1·esponsibilities. lfyou m·en't sure 
of your work status, you should find out now. 
This brochure can help you. 

The courts .have considered many facts in . , __ 
deciding whether a worker is an independ_ent . 
contractor or an employee. These relevant · · . 
facts fall into three main categories: behavioral 
control; financial control; and relationship of 
the parties. In each case, it is very importantto -
consider all the fac_ts- no singlefactprovides . 
the answer. Carefully review the following · · 
definitions.:_ ·· - . 

BEHAVIORAL' CONTROL. 

These facts sho~ whether th~re is a right to direct ·-. ·~ .. 
or control how the worker does thework. A worker· . 
is an employee when the. business lias the nght to . 
direct and control the worker. The business does . 
not have to actually direct .or control the way the_ 
work is done- as long as the employer has the _ 
right to direct and control the work. For example: 

• Instructions -if you receive extensive 
instructions on how work is. to be done; 
this stiggests _that you are an employee. 
Instructions can cover a wide range of 
topics, for example: · 

• how, when, or where to do the work 

• what tools or equipment to use 

· ..... 

• ;~~£~~~-;[;.B~}_<~f{o; help. witll 

r/;:Jf~f~~~~~7~;:::~::7ces .. 
about what,shguld :he dohe, put not bow It · 
'shOuld be done; ybi,l ~ay pe an independent . 

.·.· coritddor .. fot instance; 'iristrUcti<ms about· •. 
time ·and pl~2~:I!lhy 56 k#~p6rtlint th~ . · 

_. •·- directions_ on hd\-'{ the work is. performed.-_.· · 

··•- ·_-- •-·~· f;~~i~~;~:~g_~e~~~;~~i~':g~~Vltles··~~u···. 
· · · with trairiing al:J6ut required procedures· .. 

and methods; this indicates t!lat the_ business· 
. wants-the workdol1e iha certain way, and 
. this suggest~ tluit y6u Ill~y:be afi employee .. 

.· . ·.·~·:::(;:.~ ~·:··' .... <<-:'· :.~ .. :-:" . .. :·:. : .. :., '• : .. _. ·.: ... ·'. 

. FINANCIA~\~·ONTRQI/: 
. ,J. ·· .. :···-··-·· .:··:' .-· 

. These facts show ~Ii~ther' there is_a right to direct . 
. or control the bl.isin~ss part Of the work. For . 

example: .,>'. · · --~ ... 

• Significal1f":iri;es~~~{.{.ifyou ha~e a 
· · signitlcanfinvestmd:if ii1 'your work, you may 

be an independent contract()r: .. While there 
is no precis~ dollar t~st; i_he investment must 
have· subst:.uice;' However; a significant 

· mvestni6nt is b.6t 'neceshry io .be an 

· · · ~ :~:!:t~tJ"§tt~~J~hl~iflb~~~~r~r . 
some or ai.lbu:sme$S.))(.peiJ,s~s,_then you may . 

. be an indepe.n{Ie#i G()rttht'c,io'r, cr~peGially .. 
_ .• if your unieitnbui:sed·J:msitiess expenses are . 

. : .. high:·~~ •' .. ·•·· !:.g;J,~·-.-r-:<:;/i'~:,:·~·:::'>;: ;~-· ... : .. _'./ •.•. : 
·· • Opporti.mity fo~ ]=>r6fit oi; I,-oss - ii . . 

you can reali:ze. api:ofi.~_i:\{incur a loss, this. . .. 
. suggests thatyou areinbusiness for Y?,U~self .· . 

·· .. and that you IIiay be -~r(indepepderit .. . 
contractor. · · · · 

. RE~ATIONSHI;,.QF ·TfiE :pARTIES 
. : ' -~·· ' .'. ':· . -: \ '•... ;. . . ' ·. : 

. These are facts fu~t iJ.l~str~t~ how.ihe'busin~ss and 
. . . th~ worker. pe~c-eive· ~e,if. rei~~6il~p.ip. :For example: 

· ·• :· .. ~ .. _, ... ,:::··;·~!:~·~ .. :~·-... r:.r:~.-:: ·!~:.~>:~;;···:~:< .. ~· ...... :~". · .. ·· · .. 
• Empl()yee .Benefits -:-'-.If yo1.1 receive, . 
. benefits, sudi as iiJ.surarice;pension; or paid 

-~ '··: .,' ;_ .. _;·. ·::£. •.)· 

. · ..... :~ . 

leave, this is an indication that you may be 
an employee. If you do not receive benefits, 
however, you could be either an employee or 
an independent contractor. 

• Written Contracts - a written contract may 
show what both you and the business intend. 
This may be very significant if it is diffi~ult, 
if not iriipossibJe, to determine status based· · 
on other facts. ·· 

. . . . . 

When Yot1 Are an 
·Employee 

·-. • Your employer must withhold income tax and 
your portion of social secUrity and Medicare 
taxes. Al$0, your employer is responsible 
for paying social security; Medicare, and . 
unemployment (FUTA) taxes on your wages. · 
Your employer must give you a Form W-2, 
Wageand Tax Statement, showing the · 
amount of taxes withheld fi:om your pay. 

• You may deduct unreimbursed employee· · 
business expenses on Schedule A of your 
income tax i:etttrn, but only if you itemize 
deductions and they total more than two 
percent of your adjusted gross income. 

. When You Are an 
Independent Contractor 

. . 

• The busi~ess may be required to give you . 
Form 1099-MISC, Miscellaneous Income, 
to report what it has paid to you. 

• You are responsible for paying your o\Vn 
•. income tax and self-employment tax·. 

(Self-Employment Contributions Act
SECA). The business does not withhold · 
taxes from your pay. You may need to make 
estimated tax payments during the year to 
co:ver your tax liabilities. 

• You may-deduct business expenses on 
Schedule C ofyour income tax return, 



·INDEPENDENT CONTRACTOR OR EMPLOYEE? 

SECTION 530 PROVfDES 

BUSINESSES WITH 

RELIEF ·fROM FEDERAL 

EMPLOYMB'N"f TAX 

OBLIGATIONS IF CERTAIN 

REQT.JTREMENTS ARE lv1ET. 

~~ 
Department of the Treasury · 
Internal Revenue Service 
Publication 1976 (9·96) 
Catalog Number 22927M 

Y our business has been 

selected ~or ~n employment 
tax exammahon to 

determine whether you correctly 
treated certain workers as indepen
dent contractors. However, you 
will not owe employment taxes 
for these workers, if you meet the 
relief requirements described 
below. If you do not meet these 
relief requirements, the IRS 
will need to determine whether 
the workers are independent 
contractors or employees and 
whether you owe employment 
taxes for those workers. 

Section 530 Relief Requirements: 
To receive relief, you must meet all 
three of the following requirements: 

I. Reasonable Basis 

First, you had a reasonable basis 
for not treating the workers as 
employees. To establish that you 
had a reasonable basis for not 
treating the workers as employees, 
you can show that: 

• You reasonably relied on a court 
case about Federal taxes or a 
ruling issued to you by the IRS; 
or 

• Your business was audited by 
the IRS at a time when you 
treated similar workers as 
independent contractors and the 
IRS did not reclassify those 
workers as employees; or 

• You treated the workers as 
independent contractors because 
you knew that was how a signifi
cant segment of your industry 
treated similar workers; or 

• You relied on some other 
reasonable basis. For example, 
you relied on the advice of a 
business lawyer or accountant 
·who knew the facts about 
your business. 

If you did not have a reasonable 

I 

·,1 

basis for treating the workers as I 
independent contractors, you do 
not meet the relief requirements. j 

l II. Substantive Consistency J 

I In addition, you (and any predecessor I 
business) must have treated the I 
workers, and any similar workers, I 
as independent contractors. If you J 

treated similar workers as employees, I 
this relief provision is not available .. 

III. Reporting Consistency 
Finally, you must have filed Form 
1 099-MISC for each worker, 

1· unless the worker earned less than 
$600: Relief is not available for 
any year you did not file the 
required Forms 1099-MISC. If you 
filed the required Forms 1099-MISC 
for some workers, but not for others, 
relief is not available for the workers 
for whom you did not file Forms 
1099-MISC. 

The IRS examiner will answer any 
questions you may have about your 

I eligibility for this relief 

I 
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·. : ~V.,.RUL, 87FED ,6503;_"Wi~hholding,from wages: Employees: Technical 
· . service specialists.---, Revenue Ruling 8741, 1987.-1 CB296, (June 08, 1987} 

. COPYRIGHT 2005, CCH Incorporated . . 

Revenue Rulitlg ·87-41, 1987~1 CB 296 

· [Code Sec~· 3401] 

·Withholding from wages: Employees: Technical service specialists.--Penalties 
for failure to deposit will be waived in so~e cases where employers of technical · 

. service specialists fail to make timely deposits ofthe employer's share ofsocial. 
security taxes. The waiver of penalties also applies in some cases where employers 
fail to file Form 941. Also, a revenue ruling provides guidance in determining 
\;Vhether technical service specialists are employees of a technical service firm. 
BACKREFERENCE: ~7FED,4939.194. ( . 

ISSUE 

In the situations' described below, are the individuals employees under the . 
cpmmon law rules for purposes of the Federal Insurance Contributions Act (FICA), 
the Federal Unemployment Tax Act (FUTA), and the Collection of Income Tax at 
Source on Wages (chapters 21, 23, and 24 respectively, subtitle C, Internal 
Revenue Code)? These situations illustrate the application of section 530(d) ofthe 
Revenue Act of 1978, 1978-3 (Vol. 1) C.B. xi, 119 (the 1978 Act), which was 
added by section 1706(a) of the Tax Reform Act of 1986, 1986-3 (Vo( 1) 
C.B.--(the 1986 Act) (generally effective for services performed and remuneration 
paid after December 31, 1986). 

FACTS 

;,;. In each factual situation, an individual worker (Individual), pursuant to an 
arrangement between one person (Firm) and another person (Client), provides 
services for the client as an engineer, designer, drafter, computer programmer, 
systems analyst, or other similarly skilled worker engaged in a similar li~e of work. 

Situation 1 
~Jt 

·) 

The Firm is engaged in the business of providing temporary technical services to 
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· · REV-RUL, 87FED.~6503, Withholding frtim wages: Employees.: Technical.· 
service specialists.--, Revenue Ruling 87-41, 1987-f CB 296, (June 08, 1987) 
~r COPYRIGHT 2005, CCHincorporated . . 

-its clients. The Firm maintains a roster of workers who are available to provide 
technical services to prospective Clients. The Firm does not train the workers but 
detet.1mnes the services that the workers are qualified to perform based on 
information submitted by the workers. 

The Firm has entered into a contract with the client. The contract states that the 
Firm is to provide the Client with workers to perform computer progratruning 
servi~es meeting specified qualifications fora particular project. The Individual, a 
somputer programmer; enters into a contract with the Finn to perform services as a 

. GOmputer programmer for the Client's project, which is expected to last less than 
one year. The Individual is one of several programmers provided by the finn to the 
Client. The Individual ha.s not been an employee of or performed services for the 
Client (or any predecessor or affiliated corporation of the Client) at any time 
preceding the time at which the Individual begins performing services for the 
Qlient. Also, the Individualhas not been an employee of or performed services for 
or on behalf of the Finn af any time preceding the time at which the Individual · . 
begins performing services for the Client. The Individual's, contract with the Finn 
states that ~e Individual is an independent contractor with respect to services 
performed on behalf of the Firm for the Client. 

The Individual and the other programmers perform the services under the finn's 
contract with the Client. During the time the Individual is performing services for 

. the Client, even though the Individual retains the right to perform services for other 
· persons, substantially all of the Individual's working time is devoted to performing 
·services. for the Client. A significant portion of the services are p~iformed on the ·: 
Client's premises. The Individual reports to the Finn by accountmg for time .. 
worked and describing the progress of the work. The Firm pays the Individual anq 
regularly charges the Client for the services performed by the Individual. The Firnl 
generally does not pay individuals who perform services for the Client unless the 
Firm provided such individuals to the Client. 

·-·• 

-;:·' The work of the Individual and other programmers is regularly reviewed by the 
Finn. The review is based primarily on reports by the Client about the performance 
of these workers: Under the contract between the Individual and the Firm, the Firm 
may terminate its relationship with the Individual if the review shows that he or she 
is failing to perform the services contracted for by the Client. Also, the firm will 
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replace the Individual with another worker if the Individual's ser\rices are· 
unacceptable to the Client. In such a case, however, the Individual will nevertheless · 
receive his or her hourly pay for the work completed. . 

Finally, under the contract between the Individual and the Firm, the Individuat'"is 
prohibited from performing services directly for the Client and, under the contract 
between the Firm and the Client, the Client is prohibited from.receiving services. i 

from the Individual forra period of three months following the te11nination of :: 
services by the Individual for the Client on behalf of the Firm. 

Situation 2 

~ The Firm is a technical services firm that supplies clients with technical 
personnel. The Client requires the services of a systems analyst to complete a. 
project and contacts the Firm to obtain such an analyst. The Firm maintains a rostyr 
of analysts and refers such an analyst, the Individual, to the Client. The Individual 
is not restricted by the Client or the Firm from providing servi<?es to the general 
public while performing services for the Client and in fact does perform substantial 
services for other persons during the period the Individual is working for the Client. 
Neither the Firm nor the Client has priority on the services of the IndividuaL The 
Individual does not report, directly or indirectly, to the Firm after the beginning of 
¢-e assignment to the Client concerning (1) hours worked by the V1dividual, (2). · 
progress on th~ job, or (3) expenses incurred by the Individual in performing 
services for the Client. No reports (including reports of time worked or progress on 
the job) made by the fudividual to the Client are provided by the Client to. the FirrrL 

.. If the Individual ceases providing services for the Client prior to completion of 
the project or if the Individual's work product is otherwise unsatisfactory, the client 
may seek damages from the Individual. However, in such circumstances, the Client 
may not seek damages from the Firm, and the Firm is not required to replace the 
Individual. The Firm may not terminate the services of the Individual while he or 
she is performing services for the Client and may not otherwise affect the . 
relationship between the Client and the Individual. Neither the Individual nor the 
Client is prohibited for any period after termination of the Individual's services on 
this job from contracting directly with the other. For referring the Individual to the 
Client, the Firm receives a flat fee that is fixed prior to the Individual's 
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commencement of services for the Client and is unrelated to the number of hours . 
and quality of work performed by the IndividuaL The Individual is not paid byth~' 
Firm.either directly or indirectly. No payment made by the Client to the Individual 

. reduces the amount of the fee that the Client is otherwise required to pay the Firm: 
:The Individual is performing services that can be accomplished without the ~ 
Individual's receiving direction or control·as to hours, place of work, sequence, of 
details of work. 

; . 

Situation 3 ,. 

The Firm, a company engaged in furnishing client firms with technical 
personnel, is contacted by the Client, who is in need of the services of a; drafter for. 
a particular project, which is expected to last less than one year. The Firm recruits 
the Individual to perform the drafting services for the Client. The Individual . 
performs substantially all of the services for the Client at the office of the Client, 
using materials and equipment of the Client. The services are performed under the 
supervision of employees of the Client. The Individual reports to ~he Client on a 
regular basis. The Individual is paid by the Firm based on the number of hours the.·. 
~dividual has worked for the Client, as reported to the Firm by the Client or as ii 
reported by the Individual and confirmed by the Client. The Firmlhas no obligation 
to pay the Individual if the .Firm does not receive payment for the Individual's ·~. 
services from the Client. For recruiting the Individual for the Client, the Firm 
r~ceives a flat fee that is fixed prior to the Individual's commencement of services 
for the Client and is unrelated to the number of hours and quality of work 
y~rfornied by the Individual However, the Firm does receive a reasonable fee for 
perfonriing the payroll function. The Firm may not qirect the work of the Individual 
and has no responsibility for the work performed by the Individual. The Firm may 
not terminate the services of the Individual. The Client may terminate the services, 
of the Illdividual without liability to·either the Individual or the Firm. The ., 
Ip.dividual is permitted to work for another firm while perfoniling services for the 
Client, but does in fact work for the Client on a substantially full-time basis.· 

LAW AND ANALYSIS 

This ruling provides guidance concerning the factors that are used to determine 
whether an employment relationship exists between the Individual and the Firm fqr 
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ii. .·~ ~t 

federal emp1oymenttax purposes and applies those factors to the given factual · J 

. situations to determine whether the Individual is an employee· of the Finn for such 
purposes. The ruling does not reach any conclusions concerning whether an 
employment relationship for federal employment tax purposes exists' between the 

· J}ldividual and the Client in anyofthe factual sitUations. 
;'< 

Analysis of the preceding three fact situations requires an examination of the 
common law rules for determining whether the Individual is an employee with 
respect to either the Firm or the Client, a determination of whether the Firm or th~'· 
Client qualifies for employment tax relief under section 530(a) ofthe 1978 Act, and 
a deterniina.tion of whether any such relief is denied the Firm under section 530(d) 
ofthe 1978 Act (added by section 1706 of the 1986 Act). · 

An individual is an employee for federal employment tax purposes if the 
individual has the status of an employee under the usual common law rules . 
~pplic'able in determining the employer-employee relationship. Guides for 
determining that status are foun4 in the ·following three substantia1ly similar 
sections of the Employment Tax Regulations: sections 31.3121 ( d)-1 (c); 
31.3 306(i)-1; and 31.3401 ( c )-1. 

.~ These sections provide that generally the relationship of employer and 
employee exists when the person or persons for whom the services are performed 
have the right to control and direct the individual who performs the services, not. 
only as to the result to be accomplished by the work but also as to the details and 
means by which that result is accomplished; That is, an employee is subject to the3 
will and control of the employer not only as to what shall be done but as to how it. 
s.hall be done. In this connection, it is not necessary that the employer actually 
direct or control the manner in which the services are performed; it is sufficient if 
the employer has the right to do sb. 

Conversely, these sections provide, in part, that individuals (such as physicians, 
lawyers, dentists, contractors, and subcontractors) who follow an independent 
trade, business, or profession, in which'they offer their services to-the public, 
generally are not employees. 

Finally, if the relationship of employer and employee exists, the designation or 
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;~-

· ·description of the relationship by the parties as anything other than that of employ~r 
and employee is immaterial. Thus, if such a relationship exists, it is of no 
consequence that the employee is designated as a partner, coadventurer, agent, 
independent contractor, or the like. 

As an aid to determining whether an individual is an employee under the 
common law rules, twenty factors or elements have been identified as indicating 
whether sufficient control is present to establish an employer-employee 
relationship. The twenty factors have been developed based on an examination of . 
cases and rulings considering whether an individual is an employee. The degree of 
importance of each factor varies depending on the occupation and the factual . , 
context in which the services are performed. The twenty factors are designed only 
as guides for determining whether an individual is an employee; special scrutiny is . 
required in applying the twenty factors to assure that formalistic aspects of an 
arrangement designed to achieve a particular status do not obscure the substance of 
the arrangement (that is, whether the person or persons for whom the services are· 
. Jjyrformed exercise sufficient control over the individual for the individual to be 
slassified as an employee). The twenty factors are described below: . 

1. instructions. A worker who is required to comply with other persons' 
instructions about when, where, and how he or she is to work is ordinarily an 
employee. This control factor is present if the person or persons for whom the 
~ervices are performed have the right to re·quire compliance with instructions. See, 
.for ~xample, Rev. Rul. 68-598, 1968-2 C.B. 464, and Rev. RuL 66-381, 1966-2 
C.B. 449. . 

f. 
! 

2. Training. Training a worker by requiring an experienced employee to work . 
·with the worker, by corresponding with the worker, by requiring the worker to ; 
~ttend meetings, or by using other methods, indicates that the p·er~.on or persons for 
~hom the services are performed want the services performed in a particular .. 
method or manner. See Rev. Rul. 70-630, 1970-2 C.B. 229 . 

. ;
1 

3. Integration. Integration of the worker's services into the business operations 
~fnerally show~ tha~ the worker. is subject to direction and ~ontrol. When the 
success or contlnuatwn of a business depends to an appreciable degree upon the 
performance of certain services, the workers who perform those services must 
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necessarily be subject to a certain amount of control by the owner of the business;!. 
See United States v. Silk, 331 U.S. 704 (1947), 1947-2 C.B. i67. . . 

;., . . . . . )~ 

1 4. Services Rendered Personally. If the services must be rendered personally, :. 
presumably the person or persons for whom the services are performed are · · · 

· interested in the methods used to accomplish the work as well as in the results. See 
Rev. Rul. 55-695, 1955-2 C.B. 410. . 

· (l 5. Hiring, Supervising, and Paying Assistants. If the person or persons for whom 
the services are performed hire, supervise, andpay assistants, that factor generally_ 
shows control over the workers on the job. However, if one worker hires, · 
supervises, and pays the other assistants pursuant to a contract under which the . . 

worker agrees to provide materials and labor and under which the worker is 
responsible only for the the attainment of a result, this factor indicates an 
independent contractor sta~s. Compare Rev. Rul. 63-115, 1963-1 C.B. 178, with 
Rev. Rul. 55-593, 1955-2 C.B. 610. 

6. Con'tinuing Relationship. A continuing relationship between the worker and 
the person or persons for whom the services are performed indicates that an 

· employer-employee relationship exists. A continuing relationship, may exist where. 
work is performed at frequently recurring although irregular mtervals. See United 
States v. Silk . . 

7. Set Hours of Work. The establishment of set hours of work by the perso-':1 or 
persons for whom the ser\rices areperformed is a factor indicating control. See Rer. 
Rul. 73-591, 1973-2 C.B. 337. 

8. Full Time Required. Ifthe worker must devote substantially full time to the 
business of the person or persons for whom the services are-performed, such person 

. or persons have control over the amount of time the worker spends working and 
4npliedly restrict the worker from doing other gainful work. An independent · 
contractor, on the other hand, is free to work when and for whom he or she 
chooses. See Rev. Rul. 56-694, ·-1956-2 C.B. 694. 

9. Doing Work on Employer's Premises. If the work is performed on the 
premises of the person or persons for whom the services are performed, that facto-5. 

' .. 
·-':I; 
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. §uggests control over the worker, especially_ if the work could be done elsewhere.'~·. 
Rev. Rul. 56-660, 1956-2 C.B. 693. Work done off the premises ofth~petson or 
persons receiving the servic~s, such as at the office of the worker, indicates some.· 
freedom from control. However~ this fact by itself does not mean that the worker is 
not an employee. The importance of this factor_ depends on the nature of the ser\rice 
irivolved and the extent to which an employer generally would require that 
~ . 

employees perform such services on the employer's premises. Control over the 
place of work is _indicated when the person or persons for whom the services are 
performed have the right t<? ·compel the worker to travel a designated route, to 
canvass a territory within a certain time, 9r to work at specific places as required. ':1 

See Rev. Rul. 56-694. 

10. Order or Sequence Set. If a worker must perform services in the order or 
sequence set by the person_or persons for whom the services are performed, that 
factor shows that the worker is not free to follow the worker's own pattern of work 
but must follow the established routines·and schedules of the person or persons for 
whom the services are performed. Often, because of the nature of: an occupation, .r, 
the person or persons for whom the· services are performed do not set the order of 
the services or set the order infrequently. It is sufficient to show control, however, 
if such person or persons retain the right to do so. See Rev. Rul. 56-694. 

~;.1 11. Oral or Written Reports. A requirement that the worker submit regula~ or 
written reports to the person or persons for whom the services are performed 
indicates a degree of controL See Rev. Rul. 70-309, 1970-1 C.B. 199, and Rev. Rul. 
68-248,1968-1 C.B. 431.. 

., 
; 

12. Payment by Hour~ Week, Month. Payment by the hour, week, or month 
generally points to an employer-employee relationship, prov_ided that this method 
of payment is not just a convenient way of paying a lump sum agreed upon as the 

. cost of a job. Payment made by the job or on a straight commission generally 
indicates that the worker is an independent contractor. See Rev. Rul. 74-389·, 
1974-2 C.B. 330. 

13. Payment of Business and/or Traveling Expenses. Ifthe person or persons for 
whom the services are performed ordinarily pay the worker's business and/or 
traveling expenses, the worker is ordinarily an employee. An employer, to be able 
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to control expenses, generally-retains the right-toregulate and direct the worker's 
business activities: See Rev. RuL 55-144, 1955-1 C~B.483. 

14. Furnishing of To·ofs and Materials. The fact that the person or persons for 
whom the services are perform~d furnish significant tools, materials, arid other 

. equipment tends to show the ·existence of an employer-employee relationship .. See 
Rev. Rul. 71-524, 1971-2 C.B. 346. 

15. Significant Investment. Ifthe·worker invests in facilities that are used by the 
worker in performing services and are not typically maintained by employees· (such 
as the maintenance of an office rented at fair value froni an unrelated party), that 
factor tends to indicate that the worker is an i~dependent contractor. On the other 
q.and, lack of investment in facilities indicates dependence on the ·person or persorts 
for whom the services are performed for 'such facilities and, accordingly, the 
existence of an employer-employee relationship. See Rev. Rul. 71-524. Special 
scrutiny is required with respe~t to certain types of facilities, such as home offices. 

1, 16. Realization of Profit oiA Loss. A worker who can realize a profit or suffer a 
loss as a result of the worker's services (in addition to the profit or loss ordinarily 
realized by employees) is generally an independent contractor, but the worker who 
cannot is an employee. See Rev. Rul. 70-309. For example, if the worker is subject 
to a real risk of economic loss due to significant investments or a bona fide liability 
for expenses, such as salary payments to unrelated employees, that factor indicates 
that the worker is an independent contractor. The risk that a worker will not receive 
payment for his or her services, however, is common to both independent 
contractors and employees and thus does not constitute a sufficient economic risk 
to support treatment as an independent contractor. · 

., 17. Working /or More- Than One Ffrm at a Time. If a worker performs more th~n 
de minimis services for a multiple of unrelated persons or firms at the· same time, -
that factor generally indicates that the worker is an independent contractor. See 
Rev._Rul. 70-572, 1970-2 C.B. 221. However, a worker who perfotms services for 
more than one person may be an employee of each of the persons, especially where 

' . 
such persons are part of the same service arrangement. 

..• 
\) 

18. Making Service Available to General Public. The fact that a worker makes 

' '· 
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-.' 

. l,\. 

his or her servkes available to the general public on a regular and consistent basis: . 
indicates an independent contractor relationship. See Rev. Rul. 56-660 . 

. 19. Right to Discharge. The ·right to discharge a worker is a factor indicating that 
the worker is an employee and the person possessing the right is an etnployer. An 
employer exercises control through the threat of dismissal, which causes the worker 
to obey the employer's instructions. An independent contractor, on the other hanck ... 
qannot be fired so long as the independent contractor produces a ~esult that meets;,. 
the contract specif1.cations. Rev. Rul. 75-41, 1975-1 C.B. 323. · · 

' 

20. Right to Terminate. If the worker has the right to end his or her relationship 
·. with the person for whom the services are performed at any time he or she wishes 

without incurring liability, that factor indicates an employer-employee relationship. 
S)ee Rev. Ru1. 70~309. 

Rev. RuL 75-41 considers the employment tax status of individuals performing 
services for a physician's professional service corporation. The corporation is in t!Ie 
business of providing a variety of services to professional people and firms , . 
(subscribers), including the services of secretaries, nurses, dental hygienists, and 
other similarly trained personnel. The individuals who are to perform the services 
are· recruited by the corporation, paid by the corporation., assigned to jobs, and 
provided with employee benefits by the corporation. Individuals who enter into ." 
contracts with the corporation agree they will not contract directly with any ;···· 
StJbscriber to which .they are assigned for at least three months after cessation of 1f 

?• • . . 

their contracts with the corporation. The corporation assigns the individual to the . · 
subscriber to work on the subscriber's premises with the subscriber's equipment. 
Subscribers have the right to require that an individual furnished by the corporatiqn 
cease providing services to them,.and they have the further right to have such ' 
W,dividual replaced by the corporation within a reasonable period of time, but the ; 
s;Ubscribers have no right to affect the contract between the individual and the ,. 
corporation. The corporation retains the right to discharge the individuals at any 
time. Rev. Rul. 75-41 concludes that the individuals are employees of the 
cor-Poration for federal employment tax purposes. . h 

.. Rev. Rul. 70-309 considers the employment tax status of certain individuals who 
perform services as oil well pumpers for a corporation under contracts that 

·'· 
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characterize such individuals as independent contraCtors. Even though.the pumpers. 
perform their serVices· away from the headquarters of the corporation and are not · 
given day-to-day directions and instructionS, the ruling concludes that the pumpers 

. are employees of the corporation because the pumpers perform their serviCes 
pursuant to an arrangement that gives the corporation the right to exercise whatever 
control is necessary to assure proper performance of the services; the pumpers'· 
services are both necessary and incident to the business conducted by the · 

. corporation; and the pumpers are not engaged in an independent enterprise in ;! 

.which they assume the usual business risks, but. rather work in the course of the 
~brp?ration's ~ade or business. See also Rev. Rul. 70-~30, 1970-2 C.B. 229, which 
oons1ders the employment tax status of salesclerks furrushed by an employee 

·service company to.a retail store to perform temporary services for the store. 

Section 530(a) of the 1978 ACt, as amended by section 269(c) of the Tax Equity 
and Fiscal Responsibility Act of 1982,.1982-2 C.B. 462,536, provides, for 
l?urposes of the employment taxes under subtitle C of the Code, that if a taxpayer 
did not treat an individual as an employee for any period; then the individual shall. 
be deemed not to be an employee, unless the taxpayer had no reasonable basis for · 
not treating the individual as an employee. For any period after December 31, 197:~' 
this relief applies only ifboth of the following consistency rules are satisfied: (1) all 
ftrderal tax returns (including information returns) required to be (lied by the .., 
~· . -
taxpayer with respect to the individual for the period are filed on a basis cons~stent 

·with the taxpayer'$ treatment of the individual as not being an employee . 
(','reporting consistency rule"), and (2) the taxpayer (and any predecessor) has not:. 
treated any individual holding a substantially similar position as an employee for 
ijprposes of the employment taxes for periods beginning after December 31, 1977~ 1 
~;~substantive consistency rule"). 

The determination of whether any individual who is treated as an employee 
holds a position substantially similar to the position held by an individual whom the 

.d 

taxpayer would otherwise be permitted to treat as other than an employee for . ·· 
~mployment tax purposes under section530(a) of the 1978 Act requires an 
examination of all the facts and circumstances, including particularly the activities 
and functions performed by the individuals. Differences in the positions held by the 
respective individuals that result from the taxpayer's treatment of one individual ~l~ 
an employee and the other individual as other than an employee (for example, thaf 

. l, 
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t!J.e former individual is a participant in the taxpayer's qualified pension plan or 
t 

health plan ':1-ndthe latter individual is not a participant in either) are to be r 

, disregarded in determining whether the individuals hold substantially similar 
, positions. 

Section 1706(a) of the 1986 Act added to section 530 of the 1978 Act a new · 
4i:tbsection (d), which provides an exception with respect to the treatment of certain 
workers. Section 530(d) provides that section 530 shall not apply in the case of an 
individual who, pursuant to an arrangement between the taxpayer and another . 
person, provides services for such other person as an engineer, designer, drafter, k 

computer programmer, systems analyst, or other similarly skilled worker engaged~ 
in a similar line of work. Section 530(d) of the 1978 Act does~ not affect the 
determination of whether such workers are employees under the cotn111on law rules. 
Rather, it merely eliminates the employment tax relief under section 530(a) of the 
1978 Act that would otherwise be available to a taxpayer with respect to those . 

~ ~-

workers who are determined to be employees of the taxpayer under the usual r 
· common law rules. Section 530( d) applies to remuneration paid and services ,, 

rendered after December 31, 1986. 

The Conference Report on the 1986 Act discusses the effect of section 530(d) as 
follows: · 

~£ The Senate amendment applies whether the services of [technical service . .·: 
workers] are provided by the fmn to only one client during the year or to more than 
one client, and whether or not such individuals have been designated or treated by 
the technical services firm as independent contractors, sole proprietors, partners, or 
employees of a personal service corporation controlled by such individual. The J;; 
effect of the provision cannot be avoided by claims that such technical service 

. personnel are employees of personal service corporations controlled by such 
personnel. For example, an engineer retained by a technical ~ervices .firm to provide 
services to a manufacturer cannot avoid the effect of this provision by organizing a 
corporation that he or she controls and then claiming to provide services as an ,J 

employee of that corporation. 
·r 

... [T]he provision does not apply with respect to individuals who are classified, 
under the generally applicable common law standards, as employees of a business

1
. 
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· that is a client of the teclmical services fum. 

<j 
.·f. 

·j·). 
2 H.R. Rep. No. 99-841 (Conf. Rep.), 99th Cong., 2d Sess. TI-8~4 to 835 (1986.). 

' . . 

Under the facts of Situation 1, the legal relationship is between the Firm and the 
· Individual, and the Firm retains the right of control to insure that the services are , i 
performed in a satisfactory fashion. The fact that the Client may also ex.ercise some 
degree of control over the Individual does not indiCate that the Individual is not an. 
~mployee. Therefore, in Situation 1, the Individual is an employee of the Firm 
under the common law rules.·The facts in Situation 1 involve an arrangement 
al?J.ong the Individual, Firm, and Client, and the services providedby th~ Individual 

. are-technical services. Accordingly, the Firm is denied section 530 relief under 
section 530(d) of the 1978 Act (as added by section 1706 of the 1986 Act), and no 
relief is available with respect to any employment tax liability incurred in Situ.ation 
1. The analysis would not differ if the facts of Situation 1 were changed to state th¥t 
the Individual provided the technical services through a personal service 
corporation owned by the Individual. · 

In Situation 2, the Firm does not.retain any right to control the performance of i . 
. the services by the Individual and, thus, no employment relationship exists between 
the Individual and the Firm. 

In Situation 3, the Firm. does not control the performan~e of the. service~ ofthe~i . 
Individual, and tb.e Firm has no right to affect the relationship between the Client . 
apd the IndividuaL Consequently, no employment relationship exists between the· · · 
Finn and the Individual. · 

.:l 
HOLDINGS 

·\ 

't · Situation 1. The Individual is an employee of the Firm under the common law:~. 
rules. Relief under section 530 of the 1978 Act is not available to,the Firm because · · . . ~ 

of the provisions of section 530( d). · 

Situation 2. The Individual is not an employee ofthe Firm under the common 
law rules. 
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· :.. Situation 3. The Individual is not an employee of the Firm under the common 
law rules . 

. Because of the application of section 530(b) of the 1978 Act, no inference ;: 
· should be drawn with respect to whether the Individual in Situations 2 and '3 is an· . 
~mployee of the Client for federal employment tax purposes. 
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'form ss ... a· Determination· of Worker.Status 
(~ev. june 2003} 

Department of lhe Treasury 
Internal Re11eoue Service 

for Purposes of Federal 'Employment Taxes OMB No. 1545-0004 

and Income Tax Withholding · 
Name of firm (or person} for whom the worker performed services 

firm's address (Include street address, apt. or suite no., city, ~ate, and ZIP code} 

Worker's name 

Worker's address (include street address, apt. or suite no., city, state, 
and ZIP code) 

Trade name l elephone number (Include area code} I Worker's: social sec~rity number . 

Telephone number (Include area code} I firm's emp;oyer identification number Wo.rker's employer identification number (IF any} 

If the worker is paid by a firm other than the one listed on this form for these services, enter the name, address, and employer identification number 
of the payer. 

Important Information Needed To Process Your Request 

We must have your permission to disclose your name and the ·information on this form and any attachments to other 
parties involved with this request. Do we have your permission to disclose this information? 0 Yes 0 No 
If you answered "No" or did not mark.a box, we will not process your request and will not issue a determination. 

You must answer ALL items OR mark them "Unknown" or "Does not apply." If you need more space, attach another sheet. 

A This form is being completed by: 0 Firm 0 Worker; for serJices performed to ----;-::--'-:--:-:---
(beginning date) (ending date) 

B Explain your reason(s) for filing this form (e.g., you received a bill from the IRS, you believe you received a Form 10gg or Form W-2 erroneously, 

you are unable to get worker's compensation benefits, you were audited or are being audited by the IRS). ·····-------·······'············-· 

C Total number of workers who performed or are performing the same or similar services 

0 How did the worker obtain the job? 0 Application 0 Bid 0 Employment Agency 0 Other (specify) 

E Attach copies of all supporting documentation (contracts, invoices, memos, Forms W-2, Forms 109g,IRS closing agreements, IRS rulings. etc.). 
In addition, please inform us of any current or past litigation concerning the worker's status. If no income reporting forms (Form 1 ogg -MISC or 
W-2) were furnished to the worker, enter the amount of income earned for the year(s) at ·issue $ -----------

F Describe the firm's business ..... ____ .. _ ............ ____ ... _ ...... _ ..... __ ...................... _ ...................... ___ , .......... ---- .. .. 

G Describe the work done by the worker and provide the worker's job tiUe. .. ............................................. _ ................... .. 

H Explain why you believe the worker is an employee or an independent contractor ........................................................... . 

Did the worker perform services for the firm before getting this position? .0 Yes 0 No 0 NIA 

If "Yes," what were the dates of the prior service? .......................................................................................... . 

If "Yes," explain the differences, if any, between the current and prior service ............................................................... . 

J If the work is done under a written agreement between the firm and the worker, attach a copy (preferably signed by both parties). Describe 
the terms and conditions of the work arrangement. ......................................................................................... . 

For Privacy Act and Paperwork Reduction Act Notice, see page 5. Cat No. 161061 Form SS-8 (Rev. 6-2003) 



. . Form ~S-8 (Rev. 6•2003) Page 2 . 

1@11 Behavioral Control 

. 1 What specific training and/or instruction is the wort<er given by the firm? 

2 How does the worker receive wort< assignments? ••••.•.••• · ..••••••••.••••••••••••.••••••••...... ,: ........................... .:., •.•••.•••. 

3 Who determines the methods by which the assignments are performed? ••• : .•.•••..•.•••••••.• --------------------------------------·-----· 

· 4 Who is the wo~er required ·to contact if problems or complaints arise and who is responsible for their resolution? ------------------~c .. : .. 
. ' . ~ . . 

~~· .. ~-- ----------- .. --------------------------.-----------------------------------------------------------------------------------------------
5 What types of reports are required from the worker? Attach examples .••.•••. , ..•..•. ----·······'·-----------------------------·----------· 

6 Describe the worker's daily routine (i.e., schedule, hours, etc.). --------·-···············-·------------------------------------------······-

--- • ~ ~ m ~ ~ •.••• •• •;- •••••••••• + •• •.•• • • • • •• • •••• •• + •• • ••• • •••• • • ••• ••• • • •• ••••••••••• + •• .. .,. ... • • •••• + •••••• • • + •• •• + •• -- • + • ++ ••••••• •• •• •••-••••••••• 

7 At what location(s) does the worker p(i!rform services (e.g., firm's premises, own shop or office, home, customer's location, etc.)? .•.••..•. 

8 Describe any meetings the worker is required to attend and any penalties for not attending (e.g.; sales meetings, monthly meetings, staff 

meetings, etc.). • ... : .......•..•..•.•.... , •.••• ·····--.-- ..•.•.••.•.•••. ·------ ..••.•....••....• ····--- ___ .•... -·----- .•..•.• · ••.. ·.···-···· ..• 

9 Is the worker required to provide the services personally? . D Yes· D No 

10 If substitutes or helpers are needed, \',lho hires them? ------·-···----·············----------·--·-····------·-··----------------------------
11 If the worker hires the substitutes or helpers, is approval required? D Yes D No 

If "Yes," by whom? . ______ . ____ . __ . ____ . ______ ...•. ____ .•.•. __ ..••••........ __ . ___ . __ .. __ : __ . ___________ ..•. ____ .•.• ___ ...•.. ___________ ... 

12 Who pays the substitutes or helpers? ____ .. _ ..•• _. _ ...... _____ ••••.•........•.. __ ..• ___ . ______ ..•.• __ ... _ •..••.. __ .... ______ ....••....••... 

13 Is the worker reimbursed if the worker pays the substitutes br helpers? · 0 Yes 0 No 
If "Yes," b whom? 

1$111 Financial Control 

1 List the supplies, equipme,nt. materials, and property provided by each party: 

The firm •... __ ........•...........••......••.•.•...•...... ____ ....... __ ..... _____ ...••.•.•. ________ ......••......•.•................•....... 

The worker __ .•............................••••...... __ ........•.......•••.....•.....•.••.•......•.........•...•..•.....•.......... ---- .... 

Other party ..............................•...•.•...•.•............. __ ...•..... __ ....•....................•.......•.•........•....•..•...•.• 

2 Does the worker lease equipment? . D Yes D No 

If "Yes," what are the terms of the lease? (Attach a copy or explanatory statement.) ······-······················-·······················-· 

3 What expenses are incurred by the worker in the performance of services for the firm? ,----·-·-·········-································· 

4 

5 

6 

Specify which, if any, expenses are reimbursed by: 

The firm ..........•.........•........•••.....• ___ ..•.•..••.•.....•...•.•.••...•••.•....•.• __ ......••.....•.•.•...•....•..•....••.....•...... 

Other party --.-- ..•••........•....••••... ____ ... ______ .••••..•. ·---- •••••.••.....••••.•..•.••....• ·'-·-···· ...•..••..•...•....•..... --.------

Type of pay the worker receives: D Salary D Commission D Hourly Wage D Piece Work 

·D. Lump Sum D Other (specify) ···············-························-·····-······················-······················· 
If type of pay is commission, and the firm guarantees a minimum amount of pay, specify amount $ -------------

Is the wort<er allowed a drawing account for advances? . D Yes D No 

If "Yes," how often? ....•.....•.•.•••..••••.....••.••••.•. _ ..•.•.•......••.. ___ ..•....•...•... __ .•...........• ··------ .....••..•... --------

Specify any restrictions. • .•..................• _ ...••...•••••.••••.•.•....... __ . _ .....•••.•......•.•.•.... ---- ••.•...•.•.....•..........•... 

7 Whom does the customer pay? . D Firm D Worker 

If worker, does the worker pay the total amount to the firm? D Yes D No If "No," explain .....•.•.....•.....••..•...•.....•..•. 

8 Does the firm carry worker's compensation insurance on the worker? D Yes D No 

9 What economic loss or financial risk, if any, can the worker incur beyond the normal loss of salary (e.g., loss or damage of equipment. 

material, etc.)? ............................ ___ .... ____ ..... _ .•..•..•.•...... _ ......... _ •.... __ ...•. ____ .. ___ ..... __ ....••. __ . _·_ ....••....... 

Form SS-8 (Rev. 6-2003) 
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1@1111 Relationship of the Worker and Firm 

1 List the benefits available to the worker {e.g., paid vacations, sick pay, pensions, bonuses). 
. . ----- .. -......... ----- .. -- .. ---- .... ---- ..... -- .. ---------- .... -.. -.. -... ---- ...... -- ........ -- -- .. -..... - ....... ------- -- .. -.... ----- .. --- ---- .. --- .. -- .. -------- .. -- ......... -- .... -.. -- .. -........ --

2 . Can the relationship be terminated by either party without incurring liability or penalty? 0 Yes 0 No 

3 

4 

If "No," explain your answer. .•••••••.•• _____ •••••••••.. _. ___ ••• _______ •••.•.•••.••.• _. ___ •••• __ ••• -~ ••.• __ ••• _. __ •• _. _____ •••••.•.• ____ . _ • 

.. -- .. -- .. --- .. -.... - .... -.. - .. -- ........... -.. "- .... -.. ---- .. -.... - ........ ------- .. -.... --- ...... --- .. -- .... -...... ----- .. -.. -.. -.... ------ ..... -......... -.. --- ----- .. -- .... ----- .. -------- .... -- .. ----
Does the worker perform similar services for others? 

If "Yes," is the worker required to get approval from the firm? . 

. - ·o Yes 0 No 

0 Yes . 0 No 

Describe any agreements prohibiting competition between the worker and the firm while the worker is performing services or during any later 
period. Attach any available documentation. • .•.••.•.•• _ •••• _ •••• ___ .. · ••• _ •••.•••• __ •••.• _ ;_ .•. _ •••..•••• _____ .• _____ •• _ ••••• ___ . _. _ ••..••. 

5 Is the worker a member of a union? 0 Yes 0 No 

6 What type of advertising, if any, does the worker do (e.g .. a business listing in a directory, business cards, etc.)? Provide copies, if applicable. 

7 If the worker assembles or processes a product at home, who provides tfie materials and instructions or pattern? •.•.•••.•.•. : •.•.•.•...•. 

8 What does the worker do with the finished product (e.g., return it to .the firm, provide it to anottierparty, or sell it)? ~-----·-·------·-------· 

9 How does the firm represent the worker to.its customers (e.g., employee, partner, representative, or contractor)? ........................ .. 

10 If the worker no longer performs services for the firm, how did the relationship end? .............................. · ........................ . 

1@1@ For Service Providers or Salespersons-Complete this part if the worker provided a service directly to 
customers or is a salesperson. 

1 What are the worker's responsibilities in soliciting new customers? ....................................................................... . 

2 Who provides the worker with leads to prospective customers? ----------------···-----··--------·-·----------------------------·---------
3 Describe any reporting requirements pertaining to the leads .............................................................................. . 

4 What terms and conditions of sale, if any, are required by the firm? ...................................................................... . 

5 Are orders submitted to and subject to approval by the firm? . 0 Yes 0 No 

6 Who determines the worker's territory? ................................................................................................. , ... 

7 Did the worker pay for the privilege of serving customers on the route or in the territory? . 0 Yes 0 No 

If "Yes: whom did th.e worker pay? ...................................................................................................... .. 
If "Yes," how much did the worker pay? . $ _____ _ 

8 Where does the worker sell the product (e.g .. in a home, retail establishment, etc.)? -----------------------------'---·----------·-··-------

9 List the product and/or services distributed by the worker (e.g., meat, vegetables, fruit, bakery products, beverages, or laundry or dry cleaning 

services). If more than one type of product and/or service is distributed, specify the principal one ......................................... . 

10 Does· the worker sell life insurance full time? . 

11 Does the worker sell other types of insurance for the firm? . 

If "Yes," enter the percentage of the worker's total working time spent in selling other types of insurance. 

12 If the worker solicits orders from wholesalers, retailers, contractors,. or operators of hotels, restaurants, or other similar 

establishments, enter the percentage of the worker's time spent in the solicitation. 

13 Is the merchandise purchased by the customers for resale or use in their business operations? . 

0 Yes 

0 Yes 

0 Yes 

0 No 

0 No 

% 

% 

0 No 

Describe the merchandise and state whether it is equipment installed on the customers' premises ....................................... .. 

1@1¥1 Signature (see page 4) 

Under penalties of peoury, I dedare that I have examined this request, including accompanying documents, and to the best of my knowledge and belief, the facts 
presented are true. correct, and complete. 

Signature 11>- ----------------- Title II>- Date 11>- --------
(Type or print name below) 

Form SS-8 (Rev. 6-2003) 
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G'eneral Instructions 
Section references are to the Internal Revenue Code unless 
otherwise noted. 

Purpose 
Firms and workers file Form SS-8 to req'uest a determination 
of the status of a worker for purposes of Federal 
employment tax~s and income tax withholding. 

A Form SS-8 determination may be requested only in 
order to· resolve. Federal tax matters .. If Form SS-8 is 
submitted for a tax year for-which the statute of limitations 
on the tax return has expired, a determination letter will not 
be issued. The statute of limitations expires 3 years from the 
due date of the tax return or the date filed, whichever is later. 

The IRS does riot issue a determination letter for proposed 
transactions or on hypothetical situations. We may, however, 
issue an information letter when it is considered appropriate. 

·Definition 
Firm. For the purposes of this form, the term "firm" means 
any individual, business enterprise, organization, state, or 
other entity for which a worker has performed services. The 
firm may or may not have paid the worker directly for these 
services. If the firm was not responsible for payment for 
services, be sure to enter the name, address, and 
employer identification number of the payer on the first 
page of Form SS-8 below the identifying information for 
the firm and the worker. 

The SS-8 Determination Process 
The IRS will acknowledge the receipt of your Form SS-8. 
Because there are usually two (or more) parties who could be 
affected by a determination of employment status, the IRS 
attempts to get information from all parties involved by 
sending those parties blank Forms SS-8 for completion. The 
case will be assigned to a technician who will review the 
facts, apply the law, and render a decision. The technician 
may ask for additional information from the requestor, from 
other involved parties, or from third parties that could help 
clarify the work relationship before rendering a decision. The 
IRS will generally issue a formal determination to the firm or 
payer (if that is a different en.tity), and will send a copy to the 
worker. A determination letter applies only to a worker (or a 
class of workers) requesting it, and the decision is binding on 
the IRS. In certain cases, a formal determination will not be 
issued. Instead, an information letter may be issued. 
Although an information letter is advisory only and is not 

· binding on the IRS, it may be used to assist the worker to 
fulfill his or her Federal tax obligations. 

. Neither the ·ss-8 determination process nor the review of 
any records in connection with the determination constitutes 
an examination (audit) of any Federal tax return. If the 
periods under consideration have. previously been examined, 
the SS-8 determination. process will not constitute a 
reexamination under IRS reopening procedures. Because this 
is not an examination of any Federal tax return, the appeal 
rights available in connection with an examination do not 
apply to ari SS-8 determination. However, if you disagree 
with a determination and you have additional information 
concerning the work relationship that you believe was not 
previously considered, you may request that the determining 
office reconsider the determination. 

Completing Form SS-8 
Answer all questions as completely as possible. Attach 
additional sheets if you need more space. Provide 
information for all years the worker provided services for the 
firm. Determinations are based on the entire relationship 
between the firm and the worker. 

. Page 4 

Additional C()pies of this form may be obtained by calling· 
1-800-829-4933 or from the IRS website at www.irs.gov. 

Fee 
There is no fee for requesting an SS-8 determination letter. 

Signature 
· Form SS-8 must be signed and dated by the taxpayer. 

A stamped signature will not be accepted.· 
The persori who signs for a corporation must be an officer 

of the corporation who has personal knowledge of the facts. 
If the corporation is a member of an affiliated group filing a 
consolidated return, it must be signed by an officer of the 
common parent of the group; 
. The person signing for a trust. partnership, or limited 

liability company must be, respectively, a trustee, general 
. partner, or member-manager who has person-al knowledge of 
the facts. . · 

Where To File· 
Send the completed Form SS-8 to the address listed below 
for the firm's location. However, for cases involving Federal 
agencies, send Form SS-8 to the Internal Revenue Service, 
Attn: CC:CORP:T:C, Beri Franklin Station, P.O. Box 7604, 
Washington, DC 20044. 

Firm's location: 

Alaska, Arizona, Arkansas, 
California, Colorado, Hawaii. 
Idaho, Illinois, Iowa, Kansas, 
Minnesota, Missouri, Montana, 
Nebraska, Nevada, New 
Mexico, North Dakota, 
Oklahoma, Oregon, South 
Dakota, Texas, Utah, 
Washington, Wisconsin, 
Wyoming, American Samoa, 
Guam, Puerto Rico, U.S. Virgin 
Islands 

Alabama, Connecticut. 
Delaware, District of Columbia, 
Florida, Georgia, Indiana, 
Kentucky, Louisiana, Maine, 
Maryland, Massachusetts, 
Michigan, Mississippi, New 
Hampshire, New Jersey, New 
York, North Carolina; Ohio, 
Pennsylvania, Rhode Island, 
South Carolina, Tennessee, 
Vermont, Virginia, West Virginia, 
all other locations not listed 

Instructions for Workers 

Send to: 

Internal Revenue Service 
SS-8 Determinations 
P.O. Box 630 
Stop 631 
Holtsville, NY 11742-0630 

Internal Revenue Service 
SS-8 Determinations 
40 Lakemont Road 
Newport, VT 05855-1555 

If you are requesting a determination for more than one firm, 
complete a separate Form SS-8 for each firm. 

m Form SS~B is not a claim for re(und of social security 
and Medicare taxes or Federal mcome tax 
withholding. 

If the IRS determines that you are an employee, you are 
responsible for filing an amended return for any corrections 
related to this decision. A determination that a worker is an 
employee does not necessarily reduce any current or prior 
tax liability. For more information, cal.l 1-800-829-1040. 



Time for filing a claim for refund. Generally, you must file · 
your claim for a ·credit or refund within 3 years from the date 
your original return was filed or within 2 years from the date 
the tax was paid, whichever is later. 
filing Form S$~8 does not prevent the expiration of the 
time in which a claim for a refund must be filed. If you are 
concerned about a refund; and the statute of limitations for 
filing a claim for refund for the year(s) at issue has not yet 
expired, you should fife Form 1040X, AfTiended U.S. 
Individual Income Tax Return, to protect your statute of. 
limitations. File a separate Form 1 040X for each year. · 

On the Form 1040X you file; do not complete lines 1 
through 24 on the form. Write "Protective Claim:· <!t the top 
of the form, sign and date it. In addition, you should enter 
.the following statement in Part If, Explanation of Changes to 

· Income, Deductions, and Credits: "Filed Form SS-8 with the 
Internal Revenue Service Office in (Holtsville, NY; Newport, 
VT; or Washington, DC; as appropriate). Byfiling this 
protective claim, I reserve the right to file a claim for any 
refund that may be due after a determination of my 
employment tax status has been completed." 
Filing Form SS-8 does not alter the requirement to timely 
file an income tax return. Do not delay filing your tax return 
in anticipation of an answer to your SS-8 request. In 
addition, if applicable, do not delay in responding to a 
request for payment while waiting for a determination of your 
worker status. 

Instructions for Firms 
If a worker has requested a determination of his or her 
status while working for you, you will receive a request from 
the IRS to complete a Form SS-8. In cases of this type, the 
IRS usually gives each party an opportunity to present a 
statement of the facts because any decision will affect the 
employment tax status of the parties. Failure to respond to 
this request will not prevent the IRS from issuing a 
determination letter based on the information he or she has 
made available so that the worker may fulfill his or her 
Federal tax obligations. However, the information that you 
provide is extremely valuable in determining the status of the 
worker. 

If you are requesting a determination for a particular class 
of worker, co·mplete the form for one individual who is 
representative of the class of workers whose status is in 
question. If you want a written determination for more than 

. one class of workers, complete a separate Form SS-8 for 
one worker from each class whose status is typical of that 
class. A written determination for any worker will apply to 
other workers of the same class if the facts are not materially 
different for these workers. Please provide a list of names 
and addresses of all workers potentially affected by this 
determination. · 

If you have a reasonable basis for not treating a worker as 
an employee, you may be relieved from having to pay 

. employment taxes for that worker under section 530 of the 
1978 Revenue Act. However, this relief provision cannot be 
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considered in conjunction with a Form SS-8 determination 
because the determination does not constitute an 
examination of any tax return. For more information regarding 
section 530 of the 1978 Revenue Act and to determine if you 
qualify for relief under this section, you may visit the IRS 
website at www.irs.gov. 
Privacy Act and Paperwork Reduction Act Notice. We ask 
for the information on this form to carry out the Internal . 
Revenue laws.of the United States. This information will be 
used to determine. the employment status of the worker(s) 
described on the form. Subtitle C, Employment Taxes, of the · 
Internal Revenue Code imposes employment taxes on 
wages. Sections 3121 (d), 3306(aJ, and 340Hc) and (d) and 
the related regulations define employee and employer for 
purposes of employment taxes imposed under Subtitle C . 
Section 6001 authorizes the IRS to request information . 
needed to determine if a worker(s) or firm is subject to these 
taxes. Section 6109 requires you to provide your taxpayer 
identification number. Neither workers nor firms are required 
to request a status determination, but if you choose to do 
so, you must provide the information requested on this form. 
Failure to provide the requested information may prevent us 
from making a status determination. If any worker or the firm 
has requested a status determination and you are being 
asked to provide information for use in that determination, 
you are not required to provide the requested information. 
However, failure to provide such information will prevent the 
IRS from considering it in making the status determination. 
Provirling ·false or fraudulent information may subject you to 
penalties. Routine uses of this information include providing 
it to the Department of Justice for use in civil and criminal 
litigation, to the Social Security Administration for the 
administration of social security programs, and to cities, 
states, and the District of Columbia for the administration of 
their tax laws. We may also disclose this information to 
Federal and state agencies to enforce Fe.deral nontax 
criminal laws and to combat terrorism. We may provide this 
information to the affected worker(s) or the firm as part of 
the status determination process. 

You are not required to provide the information requested 
on a form that is subject to the Paperwork Reduction Act 
unless the form displays a valid OMB control number. Books 
or records relating to a form or its instructions must be 
retained as long as their contents may become material in 
the administration of any Internal Revenue law. Gener·ally, tax 
returns and return information are confidential, as required by 
section 6103 . 

The time needed to complete and file this form will vary 
depending on individual circumstances. The estimated 
average time is: Recordkeeping, 22 tirs.; Learning about 
the law or the form, 47 min.; and Preparing and sending 
the form to the IRS, 1 hr., 11 min. If you have comments 
concerning the accuracy of these time estimates or 
suggestions for making this form simpler, we would be happy 
to hear from you. You can write to the Tax Products 
Coordinating Committee, Western Area Distribution Center, 
Rancho Cordova, CA 957 43-0001. Do not send the tax form 
to this address. Instead, see Where To File on page 4. 



Attachment IV 

ABC test handouts including article, "Applying the 'ABC' Test to determine 
liability for unemployment Compensation" by 1Eiizabeth Wyman, Assistant 
Attorney General, State of Maine. 

• "Determining Liability for Unemployment Compensation; The ABC Test" 
• "Independent Contractors in Maine" Brochure 
• "Applying the 'ABC Test" to Determine Liability for Unemployment 

Compensation," article by Elizabeth Wyman, Assistant Attorney General, 
State of Maine 



DETERMINING LIABILITY FOR UNEMPLOYMENT COMPENSATION: 
THE ABC TEST 

Presented by Elizabeth Wyman, Assistant Attorney General 
to members of the working group on misclassification of employment 

in Maine's construction industry 
July 18, 2005 

The ABC Test 

Services performed by an individual for remuneration shall be deemed to be employment 
subject to this chapter unless and until it is shown to the satisfaction of the Bureau that: 

1) Such individual has been and will continue to be free from control or 
direction over the performance of such services, both under this· 
contract of service and in fact; and 

2) Such service is either outside the usual course ofbusiness for which 
such service is performed, or that such service is performed outside 
of all the places of business of the enterprise for which such service 
is performed; and 

3) Such individual is customarily engaged in an independently 
established trade, occupation, profession or business. 

26 M.R.S.A. § 1043(11)(E) 

Notes: 
• Maine is one of26 states that use the ABC test; 
• Presumption of employment relationship; 
• To avoid a finding of an employment relationship, an employing unit 

must meet each and every prong of the ABC test; 
• Conimon law or other legal tests don't apply; 
• Written contract does not govern; 
• Mechanics of a "blocked claim" and field investigation 

Intent behind the ABC test: 

Economic insecurity due to unemployment is a serious menace to the 
health, morals and welfare of the people of this State. Unemployment 
is therefore a subject of general interest and concern which requires 
appropriate action by the Legislature to prevent its spread and to 
lighten its burden which may fall upon the unemployed worker, his 
family and the entire community. The achievement of social security 
requires protection against this greatest hazard of our economic life. 
This objective can be furthered by operating free public employment 
offices in affiliation with a nation-wide system of public employment 
services; by devising appropriate methods for reducing the volume of 



unemployment; and by the systematic accumulation of funds during 
the periods of employment from which benefits may be paid for periods 
of uri~ployment, thus maintaining purchasing power, promoting the 
use of the highest skills of unemployed workers and limiting the serious 
social consequences of unemployment · 

26 M.R.S.A. §·1042 

How do you prove each prong? 

A prong: Control 
• It is general right to control, even if not exercised 

B prong, part 1: Usual course of Business 
· • What service is the putative employer providing? 

. • Is the worker· providing that service? 
• Not required that it be an "integral part" of the business 

B prong, part 2: Place of Business 
• Can include business territory in which the employer operates 
• "Significant and business related presence" 

C prong: Proprietary Interest 
• Does not have to be well established business, but worker must hold himself 
out to some community of potential customers 



.. · :.~ . 

• m 
... -~:r.;:··~ ~J . ~·.,!· 

· Independent Contractor or Employee: Why Does itMatter?~
~:r;ttiQg classified as an employee or indepet~dent contractor affects the taxes you 

.}...-:r .... ·~ 

;Y.'apd;l10w you pay them It affects eligibility for unemployment and workers' 
·; \::~/rPWrih~~i('JnJVIedicare. overtime pay, and other benefits andprotecti¢ns. 

· •,:·tirplqye ~ "~'." ~i~t'ola5sify workers either as independent contractors or ~lnployees: 
n~t~~W- ·:.~;Jl""' :<. .. . \ '"' . . 
haf:.'Is"'an Independent Contracto'r? -~··· 

r~'"~. ;~\:;~..:<· ,.·· ~- . .-_ : ~~/, 
determining independent contractor status. all government agend~s co 
e amountofdirection and control the business has on the worker. -,,general. 

(:.he business supplies training or equipment or tells the workers whe how. ·' 
t:::• do the job, the workers are probably employees. ftjdependent con 
u~;u~Uy use .their own tools and work on theJr own schedule. 

. ~. 

T'ihat said, there is t1o single rule or .test used by all government i:lx•e.ru;H~~ 
tihey are responsible for a mu-r{be.f.Pf different aspects of 
a;l;:encies use differentguidelines'f6 decide whether a worker is an in·c·ie.·t >ei:1cde 

,.::-.;·:ntractor or an employee. For'i}xlil}.1ple, fnternal Revenue Se~vice (IRS) 
' !\'!.::tine Revenue Service (MRS) refedr.:''~oinmon law wles," Unemployment 
. 0:/:•mpensation uses the ;ABC test a'tj'(i;vvorkers:Compensaticil~ considers other 

::::1ctors. Because agencies have diffet'if{tw~ys ol'detern:Jining independent 
co·ntractor stc1tus. c1 busine'ss may have to pay u;iemplgyment tax and/or carry 
'N.Orkers' compensation coverage even ie fRS or MRS cj~termines that its workers 
.;·r,n~ independent contractors forincot}\e. taX purpose~! 

.~!.:. ·.. . .-~~-~r: ~/: . 1:1 
!!'he guidelines of each agency are too det~iled for on~brochU:re. However, it is 

;. . . . . . . . 1·. 
!:i·:rwortant_to understand howtli~diff~rent laws may, affect you. Employers 
:::hould ask~~ach agency if they consider worker,'!, to be employees or independent 
;;::on tract~-~~ before the citttracted ~~~~-k begi:l:f·· ··._. 1r ·- · · ··· · -
i!ff{OU work as ah independent contractor, ydu: · 1t 

.·;. 

ill Pay your own taXes. " ' . • .~ ~- I~· 
··.·;~!'''ill. May not be entitledtclunernployt~~rt~ol- ~vorkers' ~ompensation 

:i·'':·_iJ¥not be protecte.d,by wage payn\ent~nd recordkeeping laws. such as 

. ·,¥it~~it.V;'~'~ge and o~ertime. :'·' :.~ / '• 
. ••• Oirect:af\C! co'ntt:ol your work and the work ofyout': employees 

.... . . : ;F>i.~-~~-~~}~\~f;?\· · -::_. ::; ~:.·j·· ~ 1 

!f- yotir business uses independent contractors, you 

· .. · .• :6$;h:bl~\~·~hhold taxes or Medicare insurance. ;, .. 
; , ;I!! .. May have to carry workers' compensation insurance . 

. ·•,111! May have to pay Ltnen~ployment taxes. 3 · 
•II Must ensure that foreign workers arc legal ahct documented. 
i!!!i Should consult each of the governmental agencies listed in this brochure to find 

·OUt if they consider your workers to be independet~t contr~ctors. . 
:!!!!! Maybe liable for back taxes and wages anc:li~;· .·· if you miscla,ssify 

.employees as indepetident contractors. 



can I find out how and when I have to pay taxes? 
. the Internal Revenue Service (IRS), Maine· Re.dlrwe Service 

··. Department of Labor Bureau of Unemployment Compensation (con 
listed on front page). r 

. ~- . . 

What kind of wage statement should employees get or'businesses ff1"tnT1•'"~"" 
. ~ ~ .. 

Employees rea:>ive a W-2 wage statement. Independent contractors r·, .>(;.1pf.f,'_P ·H 10}9-nonwilge 
· t statement. If you're not sure which jqu should get (or pro . confaEi the IRS. :;._ 

businesses have written contracts with i11dependent contractors? 
Hf~11l'lrrt:•n contracts can show the intent ofbo'!]hparties before the beginning of their 

relationship. They may be useful in determining independent contractor status. 
Workers' Compensation Board requires a written contract to apply for dete,rmination 

·of independent contractor status. · ·1~:,;·,. · .. · • ;:1i{,,; , ·.· ::.·;. · · ;c· 

General Contractors put people to work witl:l_out,_putting them'on th~]1'aj:rroll? 
· determine}Jhe workers are independent coiieFait~;s,'tFieydonothiive '-f!litp~})it;the · 

for in com~ tax purposes. However; even if IR~'aetermines' th~:ryqi:k~tS[!jf~e ind$peh-
. contractors, another agency may consider theW.~}NPlg;rees;fSo, employef~fuiw have l~ 
·. workers' compensation insurance and pay I..Jflemployment tax To avoiqfpayingback 

··.. ,., . . ·_,.... . .-!; 

'Laxes·.:a.r:rapenaities, businesses should contact ea{j[l agericybetore workers st~l:t ajob . 
• ' · ... ;d'.' . ., . :":·. ~'· . .., ... ·'*'' .·· 
businesses_employ temporary workers from other countries ,wljen they_are 

unable to find suffidev:t;U.S. wor;Jse . ~ T ::· · · ·. \:,. . .. ,t'!~i. ··' . · 
Alien Labor Certific~'aonprog~"· '(the Maine Dep~rtmeitiYo(Labor tfrovide~a.s?is-

·~;:~~ ; ·. . ~·. . .·:;;_. -J!-4 -4 ~ ·•f·:~ '4 .. 
in the hiring ofte,fnpqf:aryft_. ~orkers. . . ·;11~: .· · 

i-'-~-. ·' . _:!:-:: . ·-. :f~ . . -~·,.;--: '~... . ~~. _: 

can employers lea~t?'l-!f1.:11eY rieed~~- ~4rchase workers' cogtpensationtnsur-
7 ~:tr;;"~j&f · ·. '. }\;,~-7~;, . At · · · ··" 

. ·contact the Workers' Coin]?eh$i?ition:.,[3_filJrCf .... -)~:~ :·>.. _ _ -~- _ r.-

. Do woodlot owners nJ~d to p~~ch~~\~Jik.~r~' corhp~nsition insurance for workers 
who are harvesting trees?'!, lf>J<~~~~: g · :~t1 ' ;;.,W'G . 

A w~od!ot owner who gets a.tQncl~;}V..~~P~edetkfininq.tjon~h:om the Workers' Compensa-
, . . ·- .. -. ·. ' :; ... .;,_.·. +:' ·. .. . .. . . -·. ·-·--.iJ··. ·, ' ' 

tion Board or,,(;:on tracts with .a: wood h,arve'iter whq)?.as im apprpvedCertificate of 
Independen{StaJ;us does no.~~have to canjrworkers'~~gmJ?.e.(!.~;:1_tfbf! inSlfl'dncefor that 
harvester./''"' · ':'':\;;, . ~{'} ·. · . ·':~·~ ill/"' ~· · :if;: . \,"1\ 

8. How do harvesters· obtain p~oof of independen(~ontractorstatus? 
Apply to the Workers,.Corpp~psation Boarrj.for aCertificateiof (ndependent Status to 
confirm independent coiitrac.tor status. ,:~~,, . · ;, ~~' · · · · · 

-~~-- fft:· t~. X;-,:.· :._~_;,. -~ . l,· . : 

9. What agency investigates wage or overtitrie.is·sues for erbployees? 'j~( 
·-·- ·'·--. -~ .,.;_ )Y -~fi?.,,.. · 

-·. The Maine Department of Labor and the US Depar;tment q_'f Labor Wage'llJ.;l~Hour 
;#i:. Division investiga,~e complaints. ). , ti: ~:t~ ·~:._- : 

:io. What protection do independent contractors have t(injured on the job? "~ 
~ ~ -~~- -

Con tact the Workers"·Comp~nsation Board to Jearn abqJ.lt rights. .. ~ _ c 

11. Can independent co~tract6\:s get unemployment.dtmpehsation?' · ~'' . 
The Maine Department ~f L~;/Jqr, Bureau of UnempipjJ;;i~tl~.Compe.11Sation will qe.termine 

-~ ... ~~ . ::~ . - _.._. ;'. . . ~ . . . . :..~·> 

coverage. 



HEN IS SOMEONE an employee for the 

purpose of determining liability For unem

ployment compensation taxes? In Maine, 

this question is answered through ·applica-

tion of rhe "ABC Testn contained in Maine's Employment 

Security Law. 1 Many employers in Maine are not aware 

that the ABC Test sets forth a much broader definition of 

"employee" chan used in some other areas of employment 

law. In fact, the ABC Test often contradicts employers' 

assumptions that rhe services· they are receiving are from 

"it1dependent contractors" not subject to payment of unem

plor.ment taxes. 

This anicle discusses the ABC Test, the policy underlying 

it, and irs interpretation by the Maine Law Coun. 

lhe language and policy of the ABC Test 

MAINE's EMPLOYMENT SEcURITY LAw REQUIREs AN EMPLOYER 

to make contributions ro the unemploymem compensation 

fund based upon the amount it pays in "wages for employ

tnenr.''2 

The stature broadly defines "employmenr" as ''any service 

pedormed ... for wages or under any comract of hire, wri((en 

or oral, expressed or implied.'' 3 

The "ABC Test" is ~ound in a subsenion of rhe definirion 

of"employmem," and provides: 

Services perrorrned by an individuai ror remuneration 

shall be deemed to be employmem subject ro this chapter 

unless and unril it is shown to the satisfaction of the 

bure:JU rhat: 
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l. Such individual has been and will continue to be 

free from control or direction over the performance of 

such services, both under this contract of service and in 

fact; and 

2. Such service is either outside rhe usual course of 

business for which such service is performed, or that such 

service is performed omside of all the places of business of 

the enterprise For which such service is performed; and 

3. Such individual is cuscomarily engaged in an inde

pendently established trade, occupation, profession or 

business.4 

The language of the ABC Test ratses rwo imponam 

points regarding irs application. First, the sta t.ute creates 

a presumption of employment. Second, ir is a conjunctive 

rest. Therefore, ro avoid a relationship being deemed one 

of employtilent, the putative employer has the burden of 

proving each prong of rhe ABC Test.5 "To satisfy one or rwo, 

and nor all three, leaves rhe relationship tor purposes of che 

Act one of 'employmenr."'6 

The ABC Test is broad enough co mandan~ coverage of 

many workers who mighr, in orher comens, qualify as inde

pendenr contractors. In inrerprering rhe stature, the Law 

Courr has srated rhat the ABC Test sets rorrh an "exemption" 

· to rhe general rule of presumed employmem thar is meant to 

apply only co individual:; who are truiy independenr comrac

wrs.' In establishing the Employmem Security Law in 1935.M 

Maine's Legislature sta(ed as (he purpose of unemploymem 

compensarion: 



Economic insecurity due to unemployment is a serious 

~enac.e co the health, morals and welfare of the people 

of this State. Unempl<;>ymem is therefore a subject of 

gerier~J interest and concern which requires appropriate 

action by the Legislature to prevent its spread and co 

lighten its burden which may fall upon the unemployed 

worker, his family and the entire community. The achieve

ment of social security requires protection against this 

greatest hazard of our economic .life. This objective can be 

furthered by operating free public employment offices in 

affiliation with a nation-wide system of public employment 

services; by devising appropriate methods for reducing the · 

volume of unemployment; and by the systematic accumu

lation of funds du.ring the periods of employmeiH from 

which benefits may; be paid for periods of unemployment, 

thus maintainingpurchasing power, promoting the use of 

the highest skills of unemployed workers and limiting the 

serious social consequences of unemploymem.9 

The ABC Test is distinct from other state and federal statu

tory doctrines chat define the employment relationship. For 

example, tor purposes of federal withholding tax liability, the 

Internal Revenue Code defines an employee to include "any 

individual who, under the usual common law rules applicable 

in determining the employer-employee relationship, has rhe 

status of an employee."10 The Maine Revenue Service follo\vs 

the federal rule.II 

In Maine Auto Test Equipment v. Maine Unemployment 

Ins. Comm'n, 12 the Law Court rejected the employer's argu

ment.that Section 1043 was preempted by a federal stature th;r 

defined certain sale!> representatives as "direct sellers;, and does 

not treat them as employees.13 In rejecting the argument; the 

.Law Court cited a Supreme.Cou,rr case holding that exemption 

of employees from a federal statute does·not "operate to exempt 

them from state unemployment insurance taxes.n 14 

lviaine's workers' compensation stature includes a multi

part definition of rhe term "employee" rh~t d,iffers from rhe 
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Maine attomey general. She repre

sents the Maine Department of Labor 

in unemployment and bankruptcy 
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University of rY!aine School of Law. 

ABCTest.l5 The Workers Comp~sation definition provides 

that an independent c~ntractor is "a person who performs 

services tor another .under contract; but who is not under 

the essential con~rol or superinten<lence of the .other perso~ 

while performing those services."16 The definltion.goes on 

to provide eight additional factors chat should be considered 

when determining whether an individual is an indepe~denr 

contractorP This rest; however, does not apply in the unem

ployment context. 

' The Law Court has held that the ABC. Test expressly 

supersedes the application of common law "master-servant" 

or "conrrol test" doctrines that have ruled in other contens. 

In Hasco Mfg. Co., v. Maine Employment Security Comm'n,1 8 

the Law Court held that "[t]he common law niles relating 

to master and servant do not govern the meaning of the stat- . 

ures.n19 Quoting a Vermont case, the Court stated: "It is plain 

from irs terms that the three concomitant conditions bring 

under the definition of 'employmeiu' many relationships 

outside of the common law concepts of the relationship of 

master and servanr."2 0 

The ABC Test often comes as a surprise w Maif!e emplwers. 

When a worker files a daim for unemployment benefits and the 

Benefits Division of the Bureau of Unemployment Compensa

tion determines unemployment contribmions were not paid 

for char employee, the result is a "blocked claim:~ The blocked 

claim triggers a field investigation in which a regionally based 

field advisorand examiner will go to rhe employer's premises , 

to examine payroll records and other documentation, interview 

the employer, and make a determination as w whether employ

ment exists pursuant ro the ABC Test.2I 

An employer's contract with a worker who has agreed to 

be considered an. "independent contractor" does not neces

sarily make it so for purposes of the Act. In Maine Auto 

Test Equipment, for example, the employer had each sales 

represemarive sign a contract in which rhe salesperson was 

characterized as an ''independent comracror."Z 2 Similarly, 

in Allied Resources for C01Tectional Health, rhe employer had 

irs health care providers sign contracts designating that they 

were independent comracror.s who were required ro carry 

rheir own medical malpractice insurance.23 [n Hasco, rhe Law 

Court held char the employer's contract, "adroitly drawn·~ ro 

suggest chat there was no employment relationship between 

rhe employer and irs sales representatives, was "no more than 

a subterfuge designed unsuccesst'ully to esc:1pe'' rhe exisrenc·e 

of :m emplovmem relationship.H The stature. in t~Kt. protects 
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business of selling and distributing automotive testing equip

ment, failed to show the requisite absen<;:e of control over its 

sales represematives.4 1-In particular, the Court pointed to the 

_following tacts as persuasive: that the sales represeni:atives 

obtained sales leads from Maine Auto; they were assigned 

specific geographic sales regions; they did not have authority 

'to transact ·sales on credit; they could consummate sales but 

·always subject to Maine. Auto's approval; they could not 

compete with Maine Auto for two years after terminating 

their employment.41 Again, taking. these facts together, the 

Court conclud~d that the employer had failed to meet part A 

of the ABC Test. 

In a 2002 Superior Court decision, affirmed ·in a memo

randum decision by the Law Court, Justice Roland· Cole 

upheld the Commission's finding that a sales representative 

for a giftware company was not free from that company's 

control. The company exercised its control by providing the 

sales representative with catalogs and order sheets, as well 

as s:tles leads. The company set the prices and established 

discounts and credit arrangements, which the sales represen

tative~ were not allowed to negotiate. The company also set 

the ,:,)mmissions without negoriation and required the sales 

. repre.~entatives to lease the company's' laptop computers and 

use ir~ software. The coun also tound it persuasive that the 

comp.wy established sales goals and required the represen

tative:: to attend showroom events where they had to bring, 

their .:ttstomers. The contracts also contained non-compete 

clauser,.B The court rejected the employer's argument that an 

Illinois court's decision that the s_ales reps were not employees 

for purposes of unemploymem.44 

Part B: Usual Course of Business 
or Place of Business 

PART B OF TliE ABC TEST PROVTDES THE EMPLOYER WITH alter

native ;~).ethods of sustaining its burden. In the tlrst alternative, 

the puo.tive employer can meet Pan B by showing that the 

services in issue are "outside of the usual course of the business 

tor. which such setvice is pertormed."45 [n Gerber Dmta! Center 

Corp. ,/. lvfaine Unemployment Ins. Comm'n.~6 tor example, the 

Law Cmn held rhat the employer tailed to prove that services 

provided by che dentists it had hired were outside Gerber's usual 

course of busiuess;17 which was the -provision of dental :>en· ices: 

\Vith the exception of some minor demal tools that 

some individual dentists own, Gerber provides a[[ the 

dental equipment and dental supplies used at its dental 

centers. It employs all the dental hygienists and assistants 

and all the support staff that handles patient appoint

ments; billings, and collections; It publicly ;dvertises its 

provision of dental services, and the lndivid~al de~tists do 

nor have their own business cards. Each dentist receives 

a straight percentage (30%) of the billings that Gerber 

collects from patients he or she wor-ks on, regardless 

of the fluctuations in the ren~ arid equipment costs or 

other expenses incurred by Gerber in operating its detital 

centers. Gerber's only income comes from its billings to 

the patients tor demal services. The nature of Gerber's 

operation clearly supports the commission's conclusion 

that Gerber's usual course of business is the provision to 

the public of the full range of dental services.48 

In McPherson Timberlands, Inc. v. Unemployment Insurance 

Comm'n,19 the employer was "in the business of managing and 

marketing forest products from its own land and the land of 

others.'.'5° McPherson entered imo agreements with woodcut

ters who performed the actual harvesting of the timber. 51 The 

Court held that the record supported the Commission's conclu

sion that the work of a wood harvester was not outside the usual 

course of McPherson's timber management and marketing 

business: 

McPherson's business encompassed locating, 

obtaining, and selling timber at a profit. McPherson 

advertised irs interest in buying timber from mher land

owners and held itself out as a harvester and marketer 

of the timber. McPherson was rhen involved with the 

harvesting both bdore and afrer the felling ofthe 

trees. Withee's activities were directed solely at assisting 

McPherson in obtaining the timber. McPherson set spec

ifications tor \Vithee's work and oversaw that work to 

ensure that specificarions were me(. It was McPherson, 

and nor the landowner, who paid Withee tor his work. 

Withee had no contact with the landowner and assumed 

that ivfcPherson owned rhe property. Finally, McPherson 

sold the timber \Vithee harvesred to \.•arious paper 

companies and sawmill,;, deriving a ,;ignificam portion 

of irs profit from those sales .5 2 

The Coun also specifical\v rejected McPherson's -argu

·mem that rhe Commission had placed <I higher burden on 
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the employer by describing the wood harvester's services as an 

. · "inte·;ral part of" the employer's business_5J Reviewing two 

older cases; the Court clarified that the rest tor determining 

.whether services were perfor.med 'in the "usual course" of the 

emt:ioyer's business is nor whether those services are .an "inte

gra( part of" or ~merely incidental to" the employer's business, 

but 1equires rhe Commission to "look carefully at the indi

vidu.d facts of each case ~o determine whether the work at 

issu~ is outside the usual course of the em.ployer's business."54 

A ternarively, a putative employer can satisfy Part B by 

sho'•'1ng the worker's service "is performed outside of all the 

pla(;:s of business of the enterprise for which such service; 

is v~rformed."5s In McPherson, for example, the employer 

arg·,c:d that the place where rhe timber worker harvested 

tim:;er was not its home ~ffice and rherdore did not qualify 

as s "place of business."56 The Court rejected McPher-mn's 

arg .:mem that an employer's place of business is limited to 

th;.· ocarion of irs home or cemral office. "If the employer has 

a ,··;nificam and business-related presence at the location in 

dinme, it may be found. to have a plac~ of business there."57 

In ·.::aching this conclusion, the Court expressly approved the 

V<':-.nom Supreme·Courr's reasoning that "die phrase 'places 

ot ;usiness' includes nor only a business's home office or head

qi:Jrters bur also the business territory in which rhe business 

op.·::-ares."5 8 The Law Court concluded rhar the employer's 

"contractual relationship with the landowner, irs interest in 

the :imber on the property, and irs physical presence on the 

_property support the Co~mission's conclusion that, while 

Withee was hanresting timber on the landowner's properry, 

the .?roperry was within McPherson's business territory and 

was ~herdore a place of McPherson;s business."59 

In Outdoor World Corp. v. Jvf,rine Unemployment Ins. 

Comm'n,60 the Law Court also tound facts that mer both 

altem:uives in Pan B. In this case, rheen1ployer owned and 

operated campground facilities throughout rhe eastern United 

Stare:;, Jr hired sales representatives in Maine to provide tours 

and sell campground. memberships tor irs Moody Beach 

faciiity.6 t The Court held rhe · Comm.ission had correctly 

found thar rhe duties oF the salespeople were in rhe usual 

course of the business of Outdoor \X!orld of selling member

ships ro irs campgrounds and thar such duries were performed 

only on the premises of Outdoor \vorld: 

The agreement berween the salespeople and Outdoor 

\X'orld recited rhar Ourdoor \Vorld ·'is in the business 
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of developing membership campgroUI1ds and offering 

rhe sale of such memberships to the general public." 

The services of the salespeople were directed exclu

sively to the sale of these memberships. The prospective 

cusromers made reservations .ro come to a campground 

owned by Outdoor ·World, where they were taken 

on tours by the salespeople. A customer interested in 

purchasing a membership was brought back w a room 

on th~ premises for the sales negotiations and signing of 

an agreement.61 

Finally,· in Gerber Dental Center, the Court held the 

employer's ownership or remal of the space in which the 

dental centers were located and where the dentists pedormed 

all rheir demal services defeated the employer's argument that 

the demists were performing services in spaces of their own 

which they had merely rented from Gerber.6.3 

Part C: Proprietary Interest 

To MEET ITS BURDEN ON PART C OF THE TEST! THE PUTATIVE 

employer must show that the worker has a. proprietary interest 

in an occupation or business to the extent he or she could 

"operate without hindrance from any source."64 Perhaps the 

most descriptive phrase interpreting Part C is tound in rhe 

Courr's seminal case, Hasco, in which it held: 

We do not have here the barber, the baker, the plumber, 

the doctor, rhe lawyer, or a man with an indepe~dent 

calling. To say that the individual selling Hasco products 

had a proprietary interest in an occupation or business ro 

the extent that he could operate without hindrance from 

any source. stretches the relationship between Hasco and 

the individual beyond recognition.65 

[n N_yer v. Maine Unemployment Ins. Comm'n66, the Court 

upheld the Commission's finding rhat the employer tailed to show 

that the carpenrers, idemified as "applicators" who Installed siding, 

windows and doors, _had proprietary inrerests in independendy 

established businesses.67 fn l'{yet~ the·Coun made cle:u that ''the 

requisite 'proprietary interest' need nor be an established concern 

with various business indicia such as place of business or even a 

mailing address."68 The Court ecnpha;~ized, howel'er, dJat: 

[A]t rhe \'ery leasr sud1 workers musr hold rhemselves our 

ro some communin· of porenrial cusromers as independenr 



tradesmen involved in a particular craft .... Thus the "~rkers' 

"busirw:.s'' would exist independent of the services performed by

the wwkers on a panicular job "in the sense that [the business] 

is the '>·hole--of which the panirular service is the part."69 

In ~·~:tor Marketing Corp., the Law Comt held rhe 

employer failed to show its sales representatives and district 

manager:: were independent business people: 

Ve-. cor's first district manager in Maine, Daniel St. 

Cyr, tid not hold himself out a~ an independent busi

nessf>~rson. Indeed, the record shows that he identified 

him.\-df very closely with Vector. Further, as a district 

man::ger, St. Cyr was prohibited frorn selling competing 

proc: Kts during the term of his contract and for one year 

ther •:lfter. tviore<Aer, there was no evidence that any sales 

repr ·sematives sold any products other rhan Vecror's.70 

Ir; .. more recem decision, rhe Law Court focused on the 

propri;::-ary prong in concluding rhat a "~l-ee-lance" news

paper --·~porter was not independently esrablished: "[B]ecause 

Steven:; did not have prior experience as a reporter,_ received his 

only rnining from rhe Sun, did not advertise his services as a 

reporrcr. and did not perform such services for any other news

paper O< magazine, the facts do not compel a result contrary to 

that rea.::hed by the Commission that Stevens was not custom

arily engaged in an independently established profession."71 

Statutory Exemptions 

WHILE THE DEFINITION OF "EMPLOYMENT" IS INTENDED TO 

be broad. there are a number of exemptions ro the definition. 

The statute sets forrh forty-tour separate categories oflabor or 

services that will not be included in the term "employmenr."n 

For example, service performed "by an individual in the 

employ of his son, daughter or spouse and service performed 

by a child under the age of eighteen in the employ of his hnher 

or morher" is nor employment for purposes of the Employ

ment Security Acr.73 Srudem nurses,!-! re:d esrare brokers/5 

and hairdressers wirh booth licenses76 als.o are emided to an 

exemption tram employment. 

·It would be wise ro run through this extensive lisr to see if the 

sen'ices in issue ha\'e been legisiatively excluded ~I-o.i11 rhe defini

tion of employmenr, and rherdore nor subject ro unemploymem 

raxation. The lisr cominues ro grow ~wd is the tocus of frequem 

lobbying c:ftons. In rhe last legislative session, tor example. rhere 

. ·was a bill introduced that would create an exemption for court 

reporters, .stenographers and videographersF That bill was 

carried over. to the nexi: legislative session. The Law Court has 

held that these exemptions must be strictly con,strued.78 

Although the list of exemptions is extensive, the law does 

not allow employment that is subject to the Federal Unemploy

ment T a.."< Act (FUTA) to be exempt from state unemployment 

taxation (SUTA).79 As a general rule, if it is subject to FUTA, 

it will be subject to SUTA. 

Conclusion 

THE LAw ·CouRT HAS coNSISTENTLY UPHELD THE ABC 

Test's presumption of employment and the difficult burden 

it places on employers to avoid a finding of an employment 

relationship. The ABC Tesr is intentionally broad in order to 

ensure economic security for Maine workers who lose their 

jobs. Maine employers, and their counsel, cannot avoid the 

imposition of unemployment compensation taxes by simply 

labeling their workers independent contractors or by relying 

on common law doctrines or other srare or federal statutes. 

Understanding and applying the ABC Test is an imponam 

pan of operating a business in Maine. • 
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Misclasslfication Panel· 
Monday July 18, 2005 

Workers' Compensation Act- Determination of Independent Contractor Status · 

The Workers' Compensation Act is contained in title39-A of the Maine Revised Statutes 
Annotated. 

I. Definition under Workers' Compensation Act (WCA). 
A. 39-A M.R.S. §102(13) defines an independent contractor as: . 

"'Independent contractor' means a person who performs services for 
another under contract, but whc:> is not under the essential control or 
superintendence of the other person while performing those services. In 
determining whether such a relationship exists, the board shall consider 
the following factors: 
A. Whether or not a contract exists for the person to perform a certain 
piece or kind of work at a fixed price; 
B. Whether or not the person employs assistants with the right to 

supervise their activities; 
C. Whether or not the person has an obligation to furnish 

any necessary tools, supplies and materials; 
D. Whether or not the person has the right to control the progress 

of the work, except as to final results; 
E. Whether or not the work is part of the regular business of 

the employer; 
F. Whether or not the person's business or occupation is typically of 

an independent nature; 
G. The amount of time for which the person is employed; and 
H. The method of payment, whether by time or by job. 

In applying these factors, the board may not give any particular factor a 
greater weight than <imy other factor, nor may the existence or absence of 
any one factor be decisive. The board shall consider the totality of the 
relationship in determining whether an employer exercises essential 
control or superintendence of the person." 

K The eight factor test springs from the common law definitions of master and 
servant, Timberlake v. Frigon & Frigon, 438 A.2d 1294, 1982 ME LEXIS 
568, and can be found in workers' compensation case law as far back as 



1931. ·See Murray's Case, 130 ME 181, 154 A. 352. The test became part of 
the statute in 1987 . 

. C. Unlike the ABC test, which has 3 conjunctive parts, in applying the 8 factor 
test under the WCA the existence or absence of any one factor is not 
decisive. 39-A M.R.S. §102(13). 

D. There is no legal presumption under the WCA whether a worker is or is not 
an employee. Title 26 (the ·unemployment statute) presumes employment 
status and the employer has the burden to prove a worker is not an 
employee. In determining employment status under the WCA, the 
worker has the legal burden to prove he/she is or is not an employee 
subject to the Act. 

II. Application of the Eight Factor- Control Test 

A. Where there is evidence an employer has a right to control the worker, the 
absence of the exercise of that control is given little weight in determining 
the existence independent contractor status under the Act. West v. C.A.M. 
Logging, 670 A.2d 934, 1996 ME LEXIS 31. 

· B. Factor 1 (39-A M.R.S.A. §102 (13)(A): "whether or not a contract exists for the 
person to perform a certain piece or kind of work at a fixed price." This 
factor has been interpreted by Maine courts to find that where there is no 
written contract and .the employer retains the right to discharge 
employees there is a right to control by the employer. See Stone v. 
Thorbjornson, 656 A.2d 1211, 1995 ME LESIX 71, Bean v. Alrora Timber, 
Inc., 489 A.2d 1086, 1985 ME LEXIS 669, Kirk, 137 ME 73, Murray's Case, 
130 ME 181. Also, Maine Law has traditionally regarded piecework as an 
indicator of an employment relationship. See West, 1996 ME LEXIS 31 
(trucker paid by cord of wood hauled); Stone, 1995 ME LEXIS 71 (lumper 
paid by the pound of fish); Timberlake, 1982 ME LEXIS 568 (trucker paid 
by.the cord of wood hauled); Kirk, 137 ME 73 (trucker paid by the yard of 
lime hauled); Murray's Case, 130 ME 181 (unloader paid by the ton of 
coal). 

C. Factor 2 (39-A M.R.S.A. §102 (13)(B): "whether or not the person employs 
assistants with the right to supervise their activities." The inability to hire 
assistants has been interpreted to suggest control by the employer and an 
employment relationship. See West, 1996 ME LEXIS 31, Stone, 1995 ME 
LEXIS 71. 



D. Factor 3 (39-A M.R.S.A. §102 (13)(C): "whether or not the person has an 
obligation to furnish any necessary tools, supplies and materials." The. 
issue is not merely whether the individual supplied tools. West, 1996 ME 
LEXIS 31. In finding an employment relationship under the Act, the West 
court found .that the uniform and hand tools supplied by the logging truck 
drivet paled in comparative importance to the employer's owning, 
registering, insuring and licensing the logging truck and paying for all 
fuel, oil and maintenance for the truck. The Court further noted that 
provid.ing the truck was sufficiently valuable to provide an incentive for 
control by the employer, and therefore the factor weighed heavily ih favor 
of an employment status. West, 1996 ME LEXIS 31. 

E. Factor 4 (39-A M.R.S.A. §102 (13)(D): "whether or not the person has the right 
to control the progress of the work, except as to final results." Assignment 
of tasks, determining rate of pay and determining when and how the 
work should be done suggests an employment relationship. See West, 
1996 ME LEXIS 31, Bean,1985 ME LEXIS 669, Timberlake, 1982 ME LEXIS 
568. 

F. Factor 5 (39-A M.R.S.A. §102 (13)(E): "the amount of time for which the person 
is employed." A longer existing relationship appears to favor a finding of 
an employment relationship. See Murray's Case, 130 ME 181 (many 
years); In re Dudley, 256 A.2d 592, 1969 ME LEXIS 299 (more than 4 
years); Timberlake, 1982 ME LEXIS 568 (more than 2 years); Stone, 1995 
ME LEXIS 71 (5 years). The law court has stated that "[a] short period of 
employment has the most probative value when the worker is paid by the 
job. The job is then more likely to be considered the worker's job, not that 
of the putative ·employer." North East Insurance Co. v Soucy, Jr., 1997 ME 
LEXIS 108. However, in Soucy the court determined that the worker was 
an employee stating his short period of employment was not sufficient to 
make him an independent contractor "give the fact that he was paid by 
the hour and given the lack of other evidence supporting such a 
determination." 

G. Factor 6 (39-A M.R.S.A. §102 (13)(F): "the method of payment, whether by 
time or by job." Payment by the hour suggests an employment 
relationship. See {ames A. Mitchell Case, 130 ME 516, 154 A. 184. 

H. Factor 7 (39-A M.R.S.A. §102 (13)(G): is "whether or not the work is part of 
the regular business of the employer." In the workers' compensation 

J 



cases, where an individual performs a service that is an integral part of the 
regular business of the employer it suggests an employment relationship. 
See West, 1996 ME LEXIS 31, Stone, 1995 ME LEXIS 71, Timberlake, 1982 
ME LEXIS. 568, Kirk, 137 ME 73. 

I Factor 8 (39-A M.R.S.A. §102 (13)(H): "whether or not the person's business or 
occupation is typically of an independent nature." The absence of 
evidence of the individual holding himself out as an independent 
contractor suggests an employment relationship. See West,1996 ME LEXIS 
31 (no evidence that individual held himself as an independent 
contractor), Stone, 1995 ME LEXIS 71 (individually did not work for other 
employers and he did not hold himself out as an independent contractor). 
Unlike prong C of the ABC Test, analysis under Factor 8 has not looked to 
whether a worker has a proprietary or ownership interest in a business to 
determine if that worker is an independent contractor. 

The workers' compensation statute does not contain a codified presumption of 
employment. It requires an analysis of eight factors where no one factor carries greater 
weight and where absence of any single factor is determinative. However, like the ABC 
test, it requires a fact intensive analysis. 


