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I. IDICTAL DISCIPLINE IN 7‘4 T
THE FIRST SIX YEARS

On July 5, 1978, the Supreme Judicial Court created the Committee o
Judicial Reupomlb:]l‘i“y and Disability. That was the begioning in Maine of a
regular process for inquiring into the conduet of state court judges. This
section of the Report is an attempt to deseribe how that Committee's vole fits
into this process along with othey goverrmental agencies both outside and
within the Judicial Dﬁﬁsrmmt .

Soon after its créat:ion in 1978 the Commitiee met for the first time to
adopt rules of procedure and to initiate investigations of complaints against
jucges which had been transmitted from the Supreme Court to frhe Commdttee., For
more .than six years the Committee has received and eveluared complaints of
misconduct against the judges of this State. The Committee has investigated
some matters on its own motion, One case has been ‘Df(g:a@ﬂ‘.lt@d i;hfough the entire
disciplinary process to judgment before the Supreme Judicial Court of Maine.
Another case has resulted in & veport to that Court recommending disciplinary
action and was scheduled for briefing and argument as 1984 ended. Judges
have retired in the context of the Comrittee's proceedings. The Copmittee has
twice been confronted with legiélative proposals affecting judicizl discipline.
The Conmittee's authority has been expanded to permit {rs cooperation with the
Governor and the Legislature in evaluating renominees to the state cowts and
to permit the Comnittee to seek changes in judicial practices which might re-
sult in the appearance of judicial misconduct

During this time the Committee has looked searchingly into the legal



basis of judicial discipline, the constitutional foundation of judicisl-
disciplingry powers, the constitutional role of the judiciary in our sooial
order, ethlecal standards applicable to judges, and the finction of a judicial-
disciplinary érganizatimm This report touches upon these and other is sues in
the hope of deepening understanding of the sevious responsibility of discip-

lining judges for misconduct in office,

A, COMITTEE ON JUDICTAL RESPONSIBILITY AND DISABILITY

1. Establis’rm{i of the Commitree

The legal structure for imposing disciplinscy sanctions on judges is
found in two documents, a statute enacted by the 108th Legislature of the
State of Maine and the Order of the Supreme Judicial Court establishing the
Comnittee effective July 5, 1978. The statute is found in title 4 of the Maine
Revised: Statutes Annotated section 9-B. As approved by the Legislature on
March 14, 1978, it wead,
§9-B. Committee on judicial rvesponsibility and disability
The Supreme Judicial Court shall have the power and
authority to prescribe, repeal, add to, amend or modify
rules relating to a committee to receive complaints,
make investigations and make recommendations to the
Suprame Judicial Court in regard to discipline, dis-
ability, retivement ov vemoval of justices of the
Supreme Judicial Court and the Superior Court and judges
of the District Court, the probate courts and the Admin-
istrative Court, ‘ :
This statute is & legislative recognition of the Supreme Judicial Court's powex
to create a judicial disciplinary committee. The Supreme Judicial Court request-
ed and supported its enactment. This cocperation between the legislarure and

the Supreme Court is not an isclated event. Cn mumerocus occasions when the

Court was considering exercising its rule-making authority, the Court has gone



to the Legislature to request legislative recognition of its authority to act.
Thus, the statute books of Maine contain legislative enactments recognizing the
proper authority: bf the Court to prescribe rules on civil proc:edﬁre, court
records and abandoned property, criminal procedure, evidence, and judicial dis-
cipline. See 4 M.R.S.A. §§8, 8-4, 9, 9-A, 9-B. The Legislature's cooperation with
the Court thus stands in a long tradition of mutual respect between these two
great branches of governmeﬁt. 1
For its, part, the Supreme Judicial Court promulgated its order entitled
- “Establishment of Committee on Judicial Responsibility and Disability." The
Court dirvected that the Committee be composed of two judges from the lower
courts, two attorneys, and three representatives of the general public. The
Court gave the Committee the power to review andbj_nvestigate complaints of
judicial misconduct. The Committee was aﬁthorized to hold hearings on complaints
which ai)peér to have merit. The Committee is required to submit a report to the
Supreme Judicial Court setting forth the Committee's findings and recommenda-
tion if
the Committee deﬁermines (1) that the person under inves-
tigation has been convicted of a crime, the nature of
. which casts into doubt his continued willingness to con-
~ form his conduct to the Code of Judicial Conduct as ap-
plicable or (ii) that in fact the person has violated the

Code as applicable and that the violation is of serious
nature so as to warrvant formal disciplinary action. ...

1. Tor a brief time the legislature had amended 4 M.R.S.A. §9-B and 39 M.R.S.A.
§99-B to provide for Committee review of the timeliness of workers' compensation
conmissioners' decisions. P.L. 1979, c. 490. The operative provision for that re-
view in 39 M.R.S.A. §99-B was subsequently repealed, P.L. 1983, c. 479, §22, thus
avoiding any question concerning the violation of the separation of powers doc-
trine that would have been raised by legislation purporting to expand the juris-
diction of a comittee created by and within the Judicial Department.




In cases of disability the Commitree muist file a similar report if

the Committee determines t;hati the ‘iaé'rsén wnder investi-

gation is suffering from a disability which materially

affects his or her duties as a judge. . ..
Once the Committee submits a formal disciplinary or disabilif:y report to the
Swpreme Judicial Court, eny further proceedings are before the Court. Ultim-
ately the Comulttee's pc:mezreis to commence proceedings von discipline or 8isa-—
bility before the Supreme Judicial Court. In this sense, the Committee's role
is analogous to the fumetion of a grand jury: the Cc;fmnittee charges that a
judgehas violated his ethical obligations in a m&fm&lf‘ that is serious enough
to warrant foxmal disciplinary action by the Suprems Judicisl Cowrt.

In keeping with the analogy to a grand jury, all proceediﬂgs before, the
Committee on Judicial Responsibility and Dié;ability are c;cnfidéa:mtial. The
thought behind this mile of confidentiality is that it would be wrmecessacily
detrimental to the system of justice, and wfair to a judge ‘t_o make publie ac-
cusations of misconduct before the Comwittee has found the dlarges to be well-
founded and serious enough to warrant trial by the Supreéme Court. Once that
decision has been made and the Comnittee submits its report to thé YSLq:»rem
Court, the Committee's charges Bec:cmre a matter of public record just like any
other document filed with the Cowurt, and the trial before the Cowxt is also
open té the public just like any other p:roceediﬁgs before the Court.

The rule of confidentiality has been controversial. The rule has been
questioned by the press and some members of the Legisléume' The Cou#t engaged
in a review of the confidentiality rule in 1983, inviting the views of the

judges, the Judicial Council ¢ and the Committee. That review led to the

2. The Judicial Council was. established by the Legislature tc make "a contin-
wous study of the organization, rules and methods of procedure and practice of
the judicial system of the State...." See M.R.S5.A, §451



modification, effective November 15, 1983, Ofb the comfidéﬁtiality of hearings
before the Committee so that the Committee or the Jjudge fmay feQfoes.t dtat‘the
Committee hearing be public. B | | |

"By further amendment, effective Decerber 1, 1984, the Court provided for
four alternate members of the Committee who will sit with the Committee ﬁo m:m
sider camplaints from whic:h. a'.‘:;egular member has recusedvhi’irﬁelf or is other-

wise wnavailable to participate.

2. The Code of Judicial Conduct

The ethicé;l standards applicable to Maine judges are contained in a Code
of ,’J'udiycial chndupt. The Code sets standards for state court judges and thereby .
defmes | judicial misconduct, It constitutes the substantive law applied by the
Committee on Judicial Responsibility and Disability. When the Committee receives
a complamt against a judge, the first thing it does is look at the complaint to
see whether the facts alleged appear to charge a violation of the Code of
Judic:’,.ya(].iiConduct. Many complaints do not. Because courts must decide controver-
siés between persons who cammot settle a matter between themselves, many lici-
gants can be very unhappy with court decisions. They can believe, and believe
deeply, that a judge's decision is wrong and may therefore see the judge's
action as judicial misconduct. But such complaints are quite different from a
charge that a judge has acted unethically.

i}

The Code of Judicial Conduct contains seven "'canons,” rules which govern

a judge's behavior both on and off the bench. The first three canons r@iéte
most: directly to h:x,s judicial dutles ancl the standards ave very hlgh mdeed

‘A Judge Should Uphold the L’xteg,m ty and Tndependenm of
. the Jud:\.clazy S

A Judge Should Avoid Impzopm@ty and the Appearmce of
Impropriety in All His Activities.
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A Judge Should Perform the Duties of His Office
Impartially and Diligently.

More specific provisions elaborate the meaning of each one of these canons. The
last four canons govern a judge's activities outside his judicial duties regu-
lating such matters as civic and charitable activities, compensation for extra-
judicial activities, and political activities.

The Code of Judicial Conduct téas prcnml’géted by the Supreme Judicial Court
in the exercise of the Court's inherent power to regulate and supervise the con-
~duct of judges. The Code became effective on April Dl, 1974. The Code applied
from its inception to the justices of the Supreme Judicial Court and the Super-
ior Court_: and to the judges of the District Court. Later, in response to sug-
gestions from the Cémittee on Judicial Responsibility and Disability, the Court
also applied the Code to active-retired justices and judges and to the judges of
the Administrative Court. The Court ordered that the first three canons of the
Code apply td judge's of probate. The last four canons do not apply to probate
judges because, under the system as presently constituted, they are part-time
judges who are permitted to maintain law practices. Probate judges are the only ’
part-time judges, as well as the only elected judges, in Maine.

The Code of Judicial Conduct is published in the Maine Reporter, which
contains the orders and decisions of the Supreme Judicial Court, at volume 313-—

319 Atlantic 2d page xsoevii (1973-1974).

B. JUDICIAL DISCIPLINE AND THE CONSTITUTION

1. The Power of the State legislature

The Committee's disciplinary procedures, which were established by the
Supreme Court, are not the only method for responding to judicial misconduct in

this State. The Constitution of the State of Maine governs the remedies for



judicial misconduct giving to the Legislature and the Gove.rnor; the political
branches of goverrment, the exclusive power to remove judges from office.

The Maine Constitution f.i}:”ovides two altemmative methods of removing a
judge from office. They are called "impeactment” and "address." Removal from
office by impeachment ox address applies not only to judges but also to other
constitutional officers of t::he State. |

Inmpeactment is a process which is widely known because of the nationsl
upheaval of a decade ago. Impeachment procedtzrés in Maine are similar to those
of the federal government. The power to prefer charges of impeachment is com-
mitted by the Maine Constitution solely to the House of Representatives. See
Maine Constitution, article IV, part 1, §8. The power to txy a case of impeach-
ment belongs exclusively to the Sepate, Constitution of Maine, article IV, part
11, §6,~ The standard for impeachment is "misdemeanocr in office." Constitution
of Mainé, article TX, §5. Like other public officials, judges cam be impeached.
Constitution of Maine, article VI, §4, article IX, §53. But the only legitimate
objectives of impeactment are vemoval and disqualification from office. The
Constitution provides: "Their judgment, however, shall not éxtend faxther than
to removal from office, and disqualification to hold or enjoy any office éf
honor, trust or profit under this State." Constitution of Maine, article IV,

part 1I, §6.

2. The Power of the Legislature and the Governor

Address iz a second method available for removing a judge from office on
account of misconduct. Like impeachment, the process of address is defined by
the State Constituition:

Every person holding any civil office under this State,
may be removed by. impeachment, for misdemeanor in office;



and every person holding any officse, may be vemoved by
the Governor on the address of both branches of the
legislature. But bel ‘fore s such addvess shall pass elther
House, the causes of removel shall be stated and entered
on the jom’n%} of the House in which it originated, end
a copy thersof sevved on the person in office, that he
may be admitted to a hearing in his defense,

Officers whose tenure is fized by the Constitution, which includes gll judges,

see Constitucion of Maine, article VI, §4, may be vemoved from office only by
the constitutionsl procesees of dmpeachment or addrese. Opinion of the Justices,

343 A.28 196, 203 (1975); 4728 A 74 358, 867-63 ('3,981)‘,

"The causes stated [for = suses . . . . nelther trivial nor
capricious. They must be such as specislly relate to and affect the administra-
tion of the office, and must be restricted to something of a substantial nature
directly affecting the vights and interests of the public. They must be causes
attaching to the qualifications of the officer, or his performance of his duti@s,
ShC)\ﬂJlD,F that he is not a fit or proper person to hold the office." Moulton v,
Scully, 111 Me. 428, 433 (1914).

Z.Sizfzpeacfﬂnent and addvess are, then, the powers of the legislature to ro
Judicial misconduct in office: by bill of impeachment preferred by the House and
conviction by the Senate, Congtitution of Maine, article IV, pa:zft‘ I, §8 and
part IL, §6, and by removzl by the Governor wpon address by both houses of the

YED

Legislature, Constitution of Maine, article IX, §5.

3. Power of the Covernor with Legislative Confirmation

Sometimes overlooked as a remedy for judicial misconduct is the Goveinor's

°

power over renominetions. Unlike federal judges, judges in Maine are not ap-

pointed for life tenure. The Maine Constitution provides, “All cial officers
shall hold their offices for the tewm of seven yvear: from the time of their res-

pective appointments (umless sooner removed by impeachment ox by addvess of

o)
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both branches of the Legislature to the executive, . .)....'" Constitution of
Maine, article VI, §4. The power to nominate and renominate judges is given to
the Governor. Constitution of Maine, article V, part 1; §8. If the Governor
wishes to renominate a judge, he sends to the President of the Senate and the
Speaker of the House of Representatives a written notiée of the name of the
person and the office to which he is nominated. 3 M.R.S.A. §151. The renonﬁna-‘
tion of a judge is then reviewed by the Legislature's Committee on Judiciary
which must confirm it by majority vote. Constitution of Maine, article V, part
1, §8; 3 M.R.S.A. §§151, 152. The renomination is then sent to the Senate and
becomes final unless the Committee's decision is overturned by a two-thirds
vote. Because Maine judges are subject to renomination every seven years, their
records can be regularly and periodically reviewed by the Governor, the Joint
Standing Committee on the Judiciary, and by the full Senate.

If the Governor decides not to reappoint a judge, then that decision ef-
fectively terminates a judge's judicial auth@rityf3 The Governor's discretion
not to reappoint a judge is unfettered, without limit, and unreviewable by any-
one. He can decline to reappoint on the basis, among others, of his assessment

of a judge's qualifications, his performance in office, or misconduct.

4. Power of the Supreme Judicial Court

The summary above shows that a judge can be remowved by the Senate or a

3. The constitutional provision setting judges' terms of office at seven years
does contain the following proviso: ''provided, however, that a judicial officer
whose term of office has expired. . .may continue to hold office until the ex-
piration of an additional period not to exceed six months or until his succes-
sor is appointed, whichever occurs first in time.' Constitution of Maine, art-
icle VI, §4,



judge can be removed by concurrence of the Legislature and Covernor or a judge’s
tenure can be terminated every seven years by the Governor or Legislature, What
would be missing if these were the enly remedies for judicial misconduct? What
would be mssmg is the power to impose disc ipiinary sanctions short of removal
from office, The Supreme Judicial Court has the power o inpose disciplinmaxy
sanctions, That is where the role of the Committes on Judicial Responsibility
and Disability comes in.

The Constitution of Maine sepavates the scv‘iz%reign power of the state into
three great branches of goverrment, the legislative, the Executive, and the
Judicial Departments. The Supremwe Judicial Court has sald that "[fixom this
concept of separation of powers there is derived the irherent power of the
Supreme Judicial Court':

It is a fundamental principle of comstitutional law that
each department in our tri-partite schems has, without
any express grant, the inherent right to accomplish all
objects necessarily within the orbit of that depavtment
when not expressly allocated to, or limited by the exis-
tence of a similay power in, one of the other departments
The inherent power of the &)L‘Ep.\.enf‘? Judicial Court, there-
fore, arises from the very fact that it is a court and
- commotes that which is essential to its existence and
functioning as a court, [Board of ‘Weweam of the Rar
v. Lee, 422 A.2d 998, 1002 (Me. 18807 .]
Thus, the power to regulate the conduct of jindges ig inherent in the "judicial
power,'' which is committed to the Supreie Jwﬁj’,cial Court by mandate of the
Constitution: 'As the only court established by our Constitution, it is incm-
bent upon the Supreme Judicial Court to exercise that pavt of the judicial
powey invelved in prescribing the conduct of judges and imposing discipline
upon them for misconduct.' In re Rogs, 428 A.2d 858, 868 (Me. 1981).

“{T]he power of the Supreme Judicial Court to diécipline judges for mig-

conduct finds its source in the Cons tlu;i'mn 8 grant of judiciel power to the

=10~



Court . ‘, . ;” Id. Pursuant to that izﬁweren? supervisory power over judges, the
Court promilgated the Code of Judicial Conduct., which contains the ethical
standardg applicable to judges. Subsequently, ‘t‘fhé Court established the Com-
mittee on Judicial Responsibility and Disabi ity to apply the Code to inci«— »
dents of alleg;gd misbehavior. The Court's constitutional agﬂmr‘Lty to eatabllsh
the Comittee was legislatively recognized in 4 M.R.S5.A. §9-B. While the Com-
uittes must evaluate corﬁplaints of judicial misconduct and can recommend dis-
ciplinary action to the uJLl?ﬂ the Committee cannot itfself lmpose diScipli;ue,
That suthority has not been delegated, if indeed it could be. ’Iha Court. _ifself
imposes discipline. The Committee's procedures constitute th@ regular mec,hmam

for bringing the Court’s ivherent disciplinary powers into play in an individ-

ual case,

5. Separation of Powers

The legislative, @i@CthiV@, and judicial remedies for judicial miscmduc;t
described ‘alx)veﬁ are distinet and, by the Constitution, are to be kept separate.
The doctrine of separation of powers is %pesi]:czd out in the following provisions

of the Constitution:

Article ITI1
CDISTRIBUTION OF POWERS
§1. Powers distributed

Section 1. The powers of this goverament shall be
divided into thvee distinct départments, the legisla-
tive, executive and judicial.

§2. 7o be kept separate

Section 2. No person or persons, be f“mPingf to one of
these depart mmts shall e,xc;:azlse ay of the powers
properly belonging to either of the others, ewcept in the
case herein the Constitution] expressly directed or
permitied,




The meaning of the doctcine of separation of powers is illustrated by a
casé in which a person who had been removed from office by the process of ad-
dress sought help from the courts. The Supreme Judicial Court held that tlhe
power to recomrend removal is exclusively in the Legislature and cannot con-
sistently with the doctrine of separation of powers be reviewed by the courts:

[Als a matter of constitutional interpretation, it may be said,
after the Legislature has properly observed the jurisdictional
facts, [cause, notice, and hearing], that, beyond this, all mat-
ters of procedure, specification and detail, are left necessarily
to the discretion of the Legislature, as acts of sovereign power,
as no other way has been prescribed by the Constitution. It could
not originate in the cowrts, nor are the courts given either
original or appellate jurisdiction. It mist be initiated by the
Legislature; be tried by the Legislature; and determined by the
Legislature. [Moulton v. Scully, 111 Me. 428, 435 (1914).]

While such subtleties of constitutional law may sometimes seem obscure, rather
than being an empty formalism the doctrine of separation of powers is an impor-
tant part of our basic political system, and as such can rightfully be seen as

a cornerstone of our 1:I.I:>erty’.4 The powers of each branch of goverrment to deal

4. "Washingtor, in his Farewell Address, warned: "The spirit of encroachment
tends to consolidate the powers of all the departments in one, and thus to
create, whatever the form of government, a real despotism.' Joln Adams reas-
oned: "It is by balancing each of these three powers against the other two,
that the efforts in humsn nature toward tyramnmy can alone be checked and res-
trained, and any degree of freedom preserved in the Constitution.' Jefferson
was of the same mind: "The concentrating of these in the same hand is precisely
the definition of despotic goverrment. It will be no alleviation that these
powers will be exercised by a plurality of hands and not by a single one; 173
despots would surely be as oppressive as one.'' Madison was equally emphatic:
"The accumulation of all powers, legislative, executive, and judiciary, in the
same hands, whether of one, a few, or many, and whether hereditary, self-
appointed, or elective, may justly be pronounced the very definition of tyranny."
No concept of government was so wanimously accepted by all statesmen whose
genius brought into being the American nations as was the doctrine of. the sep-
aration of goverrment powers."

A.T. Vanderbilt, The Doctrine of the Separation of Powers and its Present-Day
Significance 4 (1953) (footnotes omitted). :

-12-



with judicial misconduct are ample enough without tinkering with those of a
coordinate branch. .

The wmique role of the courts in construing and applying the Constitution
and laws of this State requires a judiciary independent of political influence.
Indeed, one of a judge's ethical obligations is to be "unswayed by partisan
interests, public clamor, or fear of criticism.” Code of Judicial Conduct, Canon
3.A.(1). To persons concerned with the rights of minorities, for instance, a
moment’ s reflection will reveal why this is so. While judicisl indep@dence is
not an absolute value, it is a fundamental one. It is protected by keeping
judiciél discipline -- short of offenses so serious as to merit ramval from

- office -~-within the judicial branch of goverrment.

C. MAINE'S COURT SYSTEM

It is in a very real sense that courts exist to decidé controversies among
citizens who camot resolve their differences peacesbly among themselves, Even
criminal cases are often resolved through plea-bargaining; and other cases which
require a judicial act, like divorces, can largely be settled by agreement if
the parties are willing. Mzine has a free mediation service, set up by the
courts, to help people setitle their own diffevences. By the time ?eople come to
court, they are primed to believe in the justice of their own cause. Thus unlike
mediators whose primary role is to seek and cousel comprondse and adjustment,
it is our courts that are ultimately called upon to decide those éases in which
the parties carmot agree among themselves. Only half of the parties invalved.
can prevail. |

Maine has three levels in its court syétem. At the top is the Supreme

Judicial Court, which is the court of last resort in the state judicial system.

=13-



Tmrediately below it is the Superior Court, which is the trial court of general
jurisdiction. Tt can hear all matters triable by courts except: those specific-
ally assignéd to other courts. All jury trials are‘helctl in the Superior Céurt.
The District Court is the lower trial court. It hears lesser civil and criminal
cases, small claims, traffic cases, and juvenile cases. Most family-related
disputes are heard in the District Court, including 95 percent of all divorces
with their attendant custody and property division problems, protection of
children from sbuse and protection of others from domestic violence. The Admin-
istrative Court hears matters involving an agency's licensing authority. The
Probate Court deals primarily with guardianship and other protective’proéeed«
ings, grants adoptions, hears petitions for name changes, and handleé‘ probété
estates. In some Instances there is concurrent subject matter jurisdiction-
between certain of these various courts, The following ‘table outlines the Maine

court system.

-



Figure 1:

SUFTENE SUQICIAL COURT

T hiucicee

Jurtadiet fon:

= Oriztnal lurfedlciton as “sinole ‘natlce”
catters tn all ractere (except divorce,
annuirent, of separat{on) coneircent with
the Sapericr Court (ewcert na *irv crials.)

= Civii and luvenlle appeais ifom the Superior
Court and Probate Courts.

= Crim{ngl appeals where the {mposed aentence
lg rove than one year (unless this {9 che
only wentence that cculd be (nposed) or
where the defandent requesta en appexd,

< hppeale {roa sdainistraclve end governcmnial
agencied.

= Advisorv opinfong.,

Maine court system

SUPERIOR COURY (16)

t& justices

Jurtadicriont

= Oeriginal jurladiction {n all ~acters exceot
thase caeee within the jurisdiction of the
Suprewme Judielal Court aitcing as a lLav
Court snd those casesd within the sxclusive
jurisdictton of the Admnt-!rutlvr 'ourt or
the Distriee Coure, OT the I:ro ate C
Exclusiva yurhdl:r.tcn in gévil} jury
(214 24 1Y

= Excivaive juvisdiceion {(n felany ~wttere.
Appeals

Rev{ews actlions and orders of <trulrs sdminge-
tregive avencles.

Jury trisae.

1

burts

]

ACHIHISTRAVIVE COURY

! fudge ond | eassociets Judge

Jurtediction:

« All cedes {nvolving an
agency'a {ntentjon to sus~
rend, tevoxq, or refuse a
licenga.

v
.

DISTRICT COMWMY ()13

2Q Judgea

Juciadictiont

= C{vil aetiors under 530.')00.
divorce, snnylrent, eepara~
gtoa, &nd praperty diaputeas
Exclus{ve orfatnal furlaedic~
tfon tn ssall clatns. .

= Mioademeancces, gullty plene
fn feleny cagee, prelininary
heacinaa.

= Traffie.

= Juvenile.

He fury trtals.

PROSATE COURY® (14)

16 tudges

Jurtediction:

= Wijle, tewtoserntsry edain-
istrationa, aeettjeent al
cotates, gpsscdianshio,
sdoptisn, and na=a
changes.

_? ladicatéa voute of sppeal,

Court sf
leat
tegotg

Coyre of
genetal
Nrtadicrtea

Caurts of
tisftes
Jurtsdiction

Adapted from: State Court Organization, U. S. Department of Justice, Washington

D.C. GPO 1982
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Maine has 46 judges, all appointed by the Governor subject to legislative
confirnaﬁion for terms of seven years. There are also sixteen probate judgeé who
currenrly are elected. The Supremp Court dEC1d6d 480 cases in 1983, including
288 in whlch written opionions were 1ssued The Superlor Court decided 16,687
cases; and the District Court 224,496 cases, By far the largest muber of cases
is handled in the District Céuxt. Hence the largest number of citizens who are

involved in judicial pro¢éedings come.before that court: 30,052 criminal cases;
‘6 990 cases of divorce, custody and related matters 23,093 small claims cases;
12,781 cxv1l cases; 51, 813 crxmlnaL trafflc casea 3 325 juvenile matters;

1, 954 Lamlly abuse cases 4,349 mwnpy judgments 722 mental health cases; and
89,417 cxv1l v1olat10ns and traffic infractions.

From these statistics it is easy to see why most complaints of Judicial
misconduct come from the District Court. From these statistics and the nature
of a court system for 1ﬁp051ng dec1s1ans on those who cannot agree it is under»
gLandab]e that nmﬁy COﬂplalnts involve dlssatlsfactzon'w%th JudiClal dec181on5
that do not inmvolve judicial misconduct. Fbr while the Code of Jud;clal Conduct
vightly sets high standards for our judges, the requirements of a workable sys-
tem for peaceably resolving numerous and often bitter controversies demsnds a
fully adequate leeway for exercising that discretion essential to the nakiné:of
difficult determinations affecting the lives and fortunes of other people.

A proper judicial disciplinary system réspects both interests. It demands
the serious enforcement of high ethical standards, and respects the decision-

making discretion essential to a practical system of human justice.
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TE.. ANMUAL RFEPORT FOR 1984

A, DlSc,:Lplmary Recmndatlon

In the calendar year 1984 the Committee voted for the second time since
its creatlon to submit a formal report to the Supreme Judicizl Court with a
recmnclatmn for disciplinary action. On November 1984 the Commi. Ltw L,Llecl

its répoﬁ:f in In the Matter of the Hon. John W. Benoit, Jr,, 8JC Dsc:ket Mo,

JUD-84-1. That report charged Judge Penoit with a disregard for the law and
legal pfocedures in the determination of cases that came before him, in viola-
tion of the mandates of Canons 2.A and 3. A (1) of the Code of Judicial Conduct
that a judge "'respect and comply with the law’ and "be faithful to the law and
maintain professional competence in it." The veport charged that Judge Benoit's
disregard for the law was evidenced by specified cases in wirich he had ingar-
cerated persens when there was no legal authority to do €o aﬁd denied stays of
execution of judgment on sentence of imprisorment ?@nd:mg appéal in civil and
criminal cases of persons legally entitled to such stays.

The matters that were the subject of the C@mittee‘*s‘mport arose from
several cmlaints made to the Committee in writing between October 24, 1983
and April 13, 1984 and from information that came to the Committee's attention
during the course of the Committee's investigation of those complaints, A let-
ter had been sent to Judge Benoit on Januacy 3, 1984, forwarding to him copies
of those complaints that had been received at that time, and requesting his
response under Rule 1.B. (iii) of the Committee's Rules: .Judge Benoit responded
by a letter dated January 25 and a supplemental response on Februsry 27, 1984,
On April 10, 1984 the Committee sent Judge Benoit a second letter wunder Committee

Rule 1.B.(iiil) forwarding to him information comcerning the matters that had come



to the Committee's attention in the course éf its investigation up to that
point. This was followed on April 13 By ailetter forwarding to Judge Benoit a
newly received complaint concerning his imprisorment of two¢persons:for non-
payment of a debt. Judge Benoit responded to these two additionsl Rule 1.B.(iii)
referrals with responses received by the Committee on April 18 and 24, 1984, .

Also .on April 10, 1984, and by a subsequent letter sent on May 14, .1984
dealing with the new matters, the Committee notified Judge Benoit of its de-
terminations dismissing some of the matters and proceeding with charges on
other matters within the complaints of which he had previously been notified
under Committee Rule 1.B.(iii). Judge Benoit's formal Answer to the charges was.
received by the Committee on May 17 and June 27, 1984. A full evidentiary hear-
ing was held before the Comnittee on those charges on. September 13-14, 1984,
At Judge Benoit's request the hearing was public, and the Committee therefore -
on August 30, 1984 made publicly available the Statement of Formal Charges and -
Responses.

 Based upon the testimony and exhibits admitted into evidence at that

hearing, and upon the pleadings before the Committee in those cases, the Commit-
tee determined that the charges against Judge Benoit had been established. The
Committee recommended that the Court censure Judge Benoit for those violatioms,
and that it suspend him from his judicial activities for two months as a discip-
linary measure.

One member of the Committee, Judge L. Damon Scales, Jr., concurred in
the Committee's report and recommendations as to three of the items but dis-
sented as to two of the items and filed a minority report.

Another meamber of the Committee, Justice Morton A. Brody, took no part
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in the Committee's consideration of the complaints because of his own direct
involvement as a Superior Court Justice reviewing some of the matters s an
appellate judge.

On November 9, 1984 the Suprems Judicial Court entered an order setting
forth the pzlacedures for its consideration of the matfer. On Novenber 21,
after receiving memoranda from counsel for the Committee and for Judge Benoit,
the Court entered an order for administrative suspension of Judge Benoit with
pay pending the resclution of the Committee's c‘hafg;es., The Court set a schedule
for simultaneous filing of briefs by noon Janusry 11 and reply briefs due by
noon on Jamuary 16 and set the argument for Jamuary 22, 1985, The Court alse
requested the parties to brief the question whether the Court had aufhority to

suspend a julge without pay as a disciplinary matter.

B. Dispositions

The Comuittee d,etemmd the final disposition of twenty-one matters in |
1984, They covered a variety of kinds of complaints. Four were complaints of
dissatisfaction with sentences in cmﬁ,rwl cases f{three cmg‘slalned that the
sentences were toc harsh and one that it was too lenient) and were dismissed
since such allegations are matters of judicialdiscmtion and raisé ne issues
of judicial misconduct when the sentences are within the ranges allowed by law.
Seven conplaints involved litigants’ dissatisfactlon with the results of their
cases (fowr having to do with divorce litigation and three with small claims
matters) and were ciismissed for similar reasons. A report that a judge had

5. The matters involved in the Supreme Judicial Court proceedings concerning |
Judge Bemoit were still pending at the end of 1984 and so are not included in
this number.
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improperly imposed or defaulted defendants' bail was dismissed because the
decisions involved were within a judge's lawful discretion. As has often been
pointed out, this Committee is not a substitute for, of an additional layer of,
appellate review.

Several complaints alleged conduct that would, if substantiated, con-
stitute possibly serious viélationg of the Code of Judicial Conduct, but upon
investigation turned out not to be true. One of these alleged personzl favor-
itism by a judge in deciding a case, An extensive investigation by the Committee,
however, found no evidence whatsoever to suppoxt the charge. A claim of dié»‘
courteous or insensitive courtroom conduct by a judge was found to be unéub=
stantiated byblistening to the tape vecording of the proaeediﬁgsl Investigation
of a complaint that notiece of a motion was not given to a party eétablishedv
that the omission was inadvertant end that the inadvéxtange_mas understandable
in lighi of the circumstances of the case at the time; the complaint caused the
judge to institute record-keeping procedures that would guard against the like-
lihood of future siﬁilar ovérsights.

Two complaints were dismissed because the facts did not allege any im-
proper conduct and‘the complainants, wpon rxequest, did not fuamish further facts
to give any basis on which to proceed. Another "complaint”™ tumed out to be
essentially a requést for infcrmation, which the Committee forwarded on to the
appropriate court foicials, who responded to the inquiry.

The rules governing the Committee provide that it may seek informal cor-
rection of any judicial practice or conduct that, while not necessarily con-
stituting a violation of the Code, may create an sppearance of judicial mis-

conduct. The Coomittee used that approach in three cases during 1984, Two such



occasions were to call one judge's attention to the standing administrative
order of the Chief Justice limiting the we of in-=c-}:1anber proceedings, and in
the case of another judge to require assurances of a regularized system for
determining indigency wnder Me. R. Crim. P. 44(b).

The Committee had received a referral of a request for an advisory bpicmm
iont concerming the proprietyﬁ aof the practice of law by paft~ time probate judges.
While the Committee has no auvthority to render advisory bpinions ', ard dismissed
the complaint on that basis, it used its power for seeking informal correction
to advise the Chief Justice thatr such a practice continues to create an appear-
ance of impropriety in many people’s winds, and to suggest the desirability that
an appropriate mechandsm be sought to resolve that problem. In mis way the Com-
mittee was one factor leading to the curvent study of probate court structure '_
by a committee of the Judicial Council. |

F:‘L‘nally, the Committee received and determined a complaint concerning
| District Court Judge Earl J. Wahl's handling of two cases imvolving child abuse.6
One was the case brought by Department of Human Services Seeking protection from
abuse for Garriarma Quinn; the other was a petition for the termination of par-
ental rights bmu@it by that Department in another case. In determining that

there was no misconduct by Judge Wehl in either of these cases and thez;efore

6. Proceedings of the Comnittee ave confidential at least until a determina-
tion has been made that the allegations may in fact involve judicial misconduct
and that a hearing before the Committee is called for, or unless otherwise or-
dered by the Supreme Judicial Court, In this case both the complainant and the -
judge reéquested that the Coumittee's determination of these matters be made
public since the existence of the complaint had initially become public knowl-
edge before it had been referved to thé Committee. On this basis the Committee
recommended to the Supreme .Judicial Cowrt that the parties to the complaint be
released from any obligations of confidentiality concerning the Committee's de-
texmination. The Court granted the Committee's recommendation by an order ef-
fective January 25, 1985. (Docket No. SIC-109).
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dismissing the complaint, the Committee reviewed the entire court files in both
cases, the transcript of the May 11, 1982 hearing before Judge Wahl in the Quim

case, the transcripté of all hearings in the second case, and the Department of

Human Services report on the Quirm case.

The Qum,n case bega;d with the filing of a petition for a Child Protection
Order by the Department of Human Services on May 5, 1982, Judge Wahl entered a
preliminary Child Pr@tection Order on that same day and set a hearing for May
11, 1982. After that héaring, énd by consent of all the parties, including the
Department of Human Services, Judge Wshl granted custody of Garriamma Quinn to
the Depaxtment of Human Services with provision for supervised visitation by
the parents ~The next contact that Judge Wahl had with the Quinn case was at a
hearing held on December 10,.1982, at which the Department of Human Servicés
in agreement with all of the parties including the guardian ad litem appointed
o repfesent the child requested that the child be placed back with éhe mother.
Judge Wahl at that time entered an order providing that temporary custody re-
main with the State, and that the child be placed in the family home with the
mother, but on condition that the father ﬁ&intain sepérate living quarters away
froﬁ the éﬁ@ld's residence. Judge Wahl's order also required that daily daytime
supervigion in the home be continued by the Department of Human Services.

Jﬁdge Wahl was not further involved in the Quinn case, although the De-
partment of Human Services qubsequently {on May ?5 1983) filed a thlOﬁ to
dismiss custody of the Chlld to the mother. That motion was heard by another

judge on June 28, 1983. All partles at that tiﬁ@-agreed with the Department’s
request to retwrn all custody to Garrianna Quinn'é mother, The Deparﬁﬁent’s
unopposéd motion was granted but Departmental sﬁpefvisicn was ordered to con-

tinue for éﬁvieast the next six months.
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This review of the rscoxd and events in the Quion case made clear that
Judge Wshl bore no vesponsibility for Garriamna Quirm's subsequent tragic death.
Both of the Judges involved in the case were, if @yﬂﬁngz, more protective of
the child's welfare than the Department or the other parties had asked them to
be. The Commiftee concluded that Judge Wahl's role in this case was cl.ea;riy

proper and could in no way constitute iudicial misconduct.

A careful situdy of the court record and the transcripts of hearings in
the other case likewise revealed rhaﬁ Judge Wahl's Septerber 28, 1982 order
denying the Department of Human Services motion to terminate parental rights,
and his Nove;ﬁber 3, 1982 order returning the child to her parents' custody were
well within his decision-making discretion as a judge called upon to make the
difficult determinations required in that case,

Nine matters were pending before the Cmmt“tee at the beginning of 1984
Four of these were among the complaints concerming Judge Benoit that were even~
tual‘lyf dealt with in the proceedings culminating in the Cc;fmlittee’s Report to
the Supreme Judicial Court on November 8, 1984 and discussed previously. The
dispositions of the remsining complaints pending at the beginning of 1984 have
been incorporated within this report.

Matters pending at the end of 1984 included those involving Judge Benoit,
which were then scheduled for briefing and argument before the Supreme Judicial
Court. Ninme other complaints concerning judges had been filed or had come to
the Committee's attention toward the end of the year and the Committee had thus
not had an épportmity to take any action on them. Three of those complaints
had not specified the name of any judge allegedl}; engaged in misconduct,

Of the remaining six complaints pending at the end of 1984, two complaints
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were lacking s'ufficient information to indicate any misconduct and, after notice
to the complainants, had not been further pursued by them. The inﬁeétigation in -
one cther cmléint)bad just been completed and ‘the'mtter was awalting action
at the Cmﬁttee's January meeting. The three other pending matters were under

active investigation at the close of the year.

<

C. Rule Change

As a result of the Comittee's experience in considering the complaints
against Judge Benoit, in which one of the menbers had to recuse himself because
of his appellate role in reviewing some of the cases involved, the _Ccmmit;tee
propc')sed that the Supreme Judicial Court provide a method of alternate member-
ship for such situations. .The menbership of the Committee is carefully designated
to strike a Ealance between menbers of the generval public, the judiciary, and
the attorneys who practice before the state's judiciary. It seamed to the Corn-
mittee menmbers that provision should be made for maintsining that deliberately
created balaﬁce in situations in which a regular menber of the Committee was un-
able to participate for some veason. |

Tn response to this éuggestion, the Cowrt entered an order effective
December 1, 1984 providing for four alternate members, one each from the general
public, the bar, the Superior Court, and the District Cowrt. These altemates
are designated to serve on the Committee whenever a regular member from theix
respective groups has recused himself or is otherwise unavailable. to participate

in Committee action.



I11. CONCLISTION

The Comnittee respectfiilly submits this Report and review of its finction
. and activities to the Supreme Judicial Court pursusnt to Rule 7 of the Rules of
the Committee. The Committee further vequests that the Court cause this Report
to be published and made available for gemeral distribution in order to better
inform the public conceming the nature, function and activity of the Colnfmittee.
See Paragraph 8 of the Qrd,er; for Establistment of the Committee on Judicial
Regsponsibility and Disability, eff. July 5, 1978, as amended March 7,_ .1983,
Novenber 15, 1983 and December 1, 1984,

Patyicia M. Collins
Chair

Commnittee Merbers

Patrica M,Collins, Caribou, Chair

G. Wayne Glick, Bangor

Roger C. Lambert, North Windham
Public Menbers

Charles W. Allen, Portland
Joseph B, Campbell, Augusta
Attorneys

Justice Morton A. Brody, Waterville
Judge L. Damon Scalez, lewiston
' Judiciary

Staff
Merle W. Loper, Executive Secretary
David D. Gregory, Secretary and Executive Secretary 1978-1983
Paula M. Wight, Administrative Secretary
~ . #
Alternate Members of the Committee

Margaret J. Tibbetts, Bethel
Samuel W. Collins, Rockland
Justice G. Arthur Bremnan, York
Judge Jack 0. Smith, Ellsworth

* Alternate members wexe fivst appointed on Janwary 2, 1985.
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