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I. JUDICIAL DISCIPLINE Il~ MAINE 

TilE FIRST SIX YfARS 

On July 5, 1978, the Suprerns Jud:Lcial Court <..:reated the COTITI1ittee on 

J di ' 1 Re 'b · 1 · d ·-' . '1· Th J 1 • ' • T\A', • f u CJ.a .spon.si J. ,:Lty an. DH,abL 1.ty. Lat ·was t1e aegu1mng J.n n,T1.ne o. a 

regular process for :inquiring into 1..:onduc:t of state court judges. This 

section of the Report is an. atte7Dpt to describE~ hcrw that Ccmmi.tt:ee 's role fits 

into this process along with other gove11'.1lnenta.l agencies both outside and 

wi t.h:i.n the Judicial Department . 

Soon after its creation fr1 1978 the Com:nitt:ee met for the f:Lrst t.:i.rne to 

adopt rules of procedure and to i'nit:Late inve.stigations of crnriplaints against 

jucges which had been transmitted from the Suprerne Court to the Cc:rrrnittee, For 

more. than six years t.he Commi.ttee has recei'ved and evaluated cOIT"iplaints of 

misconduct against the judges of this State. 'Ihe Coowittee ha.s investigated 

sane matters on i.ts av:m. mDtion, One case h2tS been prosecuted through the entire 

disciplinary process to judgfiient: before the Su:prerrie Judicial Court of Maine, 

Another case has resulted ;J report to that Court recorrmendfrig di scipl:lnary 

action &,d was schedu1ed for briefing and argument as 1984 1;.;·nded, Ju,:lges 

have retired j.n the context of the 0.Jin:rd.ttee 1 s proceedings. 1he Committee has 

twice been confronted with legislative proposals a.ff'ecting judici.Rl discipline. 

The Comnittee' s authority 'b.a.s been expanded to permit :Lt:s cooperation 'With the 

C',oven1or and t.he Legislature in evahJ.aUng renominees to the state courts and 

to permit the Conrni ttee to seek chang(jS in ju1±i.cial practices vkd ch might re

sult in the appearance of judicial misconduct. 

During this time? the Comrni ttee has looked searchir1g;ly into the legal 



basis of judicial discipline, the constitutional fou.ncfa.tion of judic:LeJ·" 

disclpl:LrnJ.ry powers, the constitutional role. of the jucli.c:im.y in. our ~mc:Lal 

ordex·, i;:th:Lca.l sta."1ci-'1rds applicable to judges, and t.±le function o:f a judicial

disciplinaxy organization. 1his report touchc.~s 11pon these and other issues in 

the hope of deepening underst .. mdi11g of the se:r:ious respormibilit)' of discip~ 

lining judges for misconduct in offiCt'l., 

A. CCM:'IITI'EE ON .JUDICIAL RES'PONSIBU,I'lY AND DISABILITY 

1. Establishment of the Committee 
=""""=z~.=~=-:is~•.,_~---••' 

The legal structure for imposing discipl:Lnaxy .sanction:::; on judges is 

found in two documents, a statute enacted by th.(• 108th Legislature of the 

State of Mame and the Order of the Svpn-..me Judicial Court establishing the 

Conmittee effecth~ July 5, 1978. The statute is found in t:Ltle I{. of the Maine 

Revised Statutes Annotated section 9=B. As approved by the Legislature on 

March 14, 1978, it read, 

§9·~B. Carmlttee on judicial responsibility and disability 

The Supra:ne Judicial Court shall haw. the pciwer and 
authority t? prescribe. :e.peal, add t?, ,amend o~' modify 
rules relatu:ig to a c'OD1m.ttee to rece1.ve complaints, 
make investigations and ma.ke rE!cornmendat:Lons to the 
Supreme Judicicil Court in . :nega:rd to discipline, dis
ability, retirement or :removal of justices of th1c:: 
Suprerre Judicial Court and the Superior Court and judges 
of tl1e District CoU1."t. the probate courts and the Aclmir1 .. 
istrative Court. 

1bis statute is a legislative re.cognition of the SupreiT1e .Judicial Court I s power 

to create a judicial disciplinary committee. 'Il1e Supreme Judicial Court request

ed and supported its en.actrrent. This cooperation between the Legislature and 

the Supreme Court is not an isolated evfmt. On numerous occasions when the 

Court was considering exercising its :r.ule-n1aking authority, the C',ourt has gone 



tor.he Legislature to request legislative recognition of its authority to act. 

Thus, the statute books of Haine contain legislative enactments recognizing the 

proper authority:of the Court to prescribe rules on civil procedure, court 

records and abandoned property, criminal procedure, evidence, and judicial dis

cipline. See 4 M.R.S.A. §§8, 8-A, 9, 9-A, 9-B. The Legislature's cooperation with 

the Court thus stands in a long tradition of rrutual respect between these D•AJ 

great branches of goverrnrent. 1 

For its, part, the Supreme Judicial Court promulgated its order entitled 

"EstablishnEnt of Conrnittee on Judicial Responsibility and Disability. 11 The 

Court directed that the Conrn.ittee be composed of two judges from the lower 

courts, two attorneys, and tlrree representatives of the general public, The 

Court gave the Com:nit.tee the pOw'er to review and investigate complaints of 

judicial misconduct. The Comnittee was authorized to hold hearings on complaints 

which appear to have merit. The Corrnti.ttee is required to submit a report to the 

Supreme Judicial Court setting forth the Comnittee's findings and recorrmenda

tion if 

the Conmittee determines (i) that the person under inves
tigation has been convicted of a crime, the nat:ur:-e of 
which casts into doubt his continued willingness to con
fonn his conduct to the Code of Judicial Conduct as ap
plicable or (ii) that in fact the person has violated the 
Code as applicable and that the violation is of serious 
nature so as to warrant formal disciplinary action . . . . 

1. For a brief time the legislature had amended 4 M.R.S.A. §9-B and 39 M.R.S.A. 
§99-B to provide for Conrnittee review of the timeliness of worker~' compensation 
comnissioners 1 decisions. P.L. 1979, c. 490. The operative prO\d.sion for that re
view in 39 M.R.S.A. §99-B was subsequently repealed, P.L. 1983, c. 479, §22, thus 
avoiding any question concerning the violation of the separation of powers doc
trine that would have been raised by legislation purporting to expand the juris
diction of a corrmittee created by and within the Judicial Depa.rt:Irent. 
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In cases of disability the C,()'{I'IJUttee must file a similar report if 

the Corrmittee dete:rrn:ines that the person under investi
gation is suffering f-rom a disability which materially 
affects his or her duties as a judge .. , , 

Once the Conmittee submits a foi,:nal disciplinary or disability report to the 

Supren:e Judicial Court, any further proceedings are before the Court, Ultim

ately the Com:nittee' s pa..;ier is to commenci:~ proceedings on discipline or disa

bility before the Supreme. .Judicial Co1.1.tt, In this sense, t11e Conm:Lttee I s role 

is analogous to the function of a grand jury: thEi Corrrnittee charges that a 

judge has violated h:Ls ethical obligations in a manne·r that is serious enough 

to wan·ant fm .. ,nal disciplinary ac::tion by the Su.pr~t .Judicial Court. 

In keeping ·with the analogy to a grand jury. all proceedings before the 

Conmittee on Judicial Responsibility and Disability are confidential. The 

thought behind this rule of confidentiality is that it would be. unnecessarily 

detrimental to the system of justice, an.d unfair to a judge to make. public ac

cusations of misconduct before the Comni.ttee has found tJ1e charges to be well

founded and serious enough to warrant trial by the Suprerre Court. Once that 

dec:Ls ion has been made and the Corrm.i ttee submits its report to the Supreme 

Court, the Conmittee' s charges become a :matter of public record just like any 

othe1: document filed with the Court, and the trial before the C.'Ju-rt is also 

open to the public. just like any other p:roceedings before the Cot.n:'t. 

The rule of confidentiality has been controversial. The n1le has been 

questioned by the press and some me-1IDers of the Legislature. The Court engaged 

in a review of the confident:La.li ty rule in 1983, inviting the views of the 

judges, the Judicial Council 2 and the Corm1i ttee. That :review led to the 

2. The Judicial Council was. established by the Legislature to make 11a contin~ 
oous study of the organization, rules and methods of procedure and practice of 
the judicial system of the State, ... 11 See M.R.S.A. §451 



modification, effective November 15, 1983, of the con:fidentiality of hearings 

before the Ccmni ttee so that · tli.e Commi tte.e or the judge ma.y req\.J.es t that the 

Comnittee·hearing be public:. 

· · By further amendment, ef£ecti ve Decaroer 1, 1981+, the Court provided for 

four alternate trleITTJers of the Cormrittee who w:i.11 sit with the Corrrn:Lttee to con·· 

sider. complaints from whic-.h a, ~egular nenber has recused himself or is other

wise unavailable to participate. 

2. · TI1e Code of Judicial Conduct 

The ethical standards applicable to Maine judges are contained in a Code 

of Judicial Conduct. 1he Code sets standards for state court judges and thereby 

defines judicial mLsconduct. It constitutes the substantive la:w applied by the 

Canmittee on Judicial Responsibility and Disability. When the Coomittee receives 

a complaint against a judge, the first thing it does is look at the complaint to 

see whether the facts alleged appear to cha:r:ge a violation of the Code of 
', I 

Judicia~.Conduct. Many complaints do not. Because courts must decide controver

sies between persons 'Who ca:rmot settle a matter betwee-n themselves, many liti""' 

gants c.an .be very unhappy ~th court. decisions. They can believe, ;;rnd believe 

deeply, that a judge's decision is wrong and may therefore see the. judge's . . ,, ; ~ . 

action as judicial misconduct. But such complaints are quite different from a 

charge that a judge has acted unethically. 

The Code of Judicial Conduct contains seven "canons,n rules ¼'nich govern 

a judge's behavior both on and off the bench, The first three canons reiate 

nost directly to his judicial duties, and tru:~ standards are very high indeed: 

A Judge Should Uphold the Integri.ty and Independence of 
the Judiciary. . , , 

A Judge Should Avoid Iropropriety ;;md the Appearance of 
Impropriety in All His Activities. 



A Judge Should Perform the Duties of His Office 
Impartially and Diligently. 

More specific provisions elaborate the meaning of each one of these canons. The 

last four canons govern a judge's activities outside his judicial duties regu

lating such matters as civic and charitable activities, cor.rpensation for extra

judicial activities, and political activities. 

The Code of Judicial Conduct was promulgated by the Supreme Judicial Co'l.D'."t 

in the exercise of the Court's inherent patver to regulate and supervise the con

duct of judges. The Code becarne effective on April 1, 1974. The Code applied 

from its inception to the justices of the Supreme Judicial Court and the Super

ior Court and to the judges of the District Court. Later, in response td sug

gestions from the Comni.ttee on Judicial Responsibility and Disability, rihe Court 

also applied the Code to active--retired justices and judges and to the judges of 

the Administrative Court. The Court ordered that the first three canons of the 

Code apply to judges of probate. 1be last four canons do not apply to probate 

judges because, under the system as presently constituted, they are part-time 

judges who are perm.i.tted to maintain law practices. Probate judges are the only 

part-tirre judges, as well as the only elected judges, in Mame. 

The Code of Judicial Conduct is published in the Ma:ine Reporter, which 

contains the orders and decisions of the Suprt'=!Tle Judicial Court, at volume 313-

319 Atlantic 2d page xxxv:ii (1973-1974). 

B. JUDICIAL DISCIPLINE AND THE CONSTITUTION 

1. The Power of the State Legislature 

The Comn:i.ttee I s clisciplinaxy procedures, whi.ch were established by the 

Supreme Court, are not the only method for responding to judicial rniscoriduct in 

this State. The Constitution of the State of Maine governs the remedies for 



Judicial misconduct giving to tlle Legislatuxe and the Governor, the political 

branches of gove:rnrrent, the e__xclusi ve power to re:rrove judges f-rom office. 

'lne Maine Constitution prov.ides two alternative methods of rerrcving a 

judge from office. They are called "impeachment11 and "adch:ess . 11 Removal from 

office by impeadiment or a9dress applies not only to judges but also to other 

cor~titutional officers of the State. 

Impead:u:ne:nt. is a process 'Which is widely known because of the national 

upheaval of a decade ago. Impeachment procedures in Maine are similar to those 

of the federal governm,?cr1t. 1he power to prefer charges of impeachment is com-· 

rnitted by the Maine Constitution solely to the House of Representatives. See 

Maine Constitution, article. IV, part 1, §8. 'lhe p0i1Jer to try a case of :impeach

ment belongs exclusively to the Serrate. C.onstitution of Maine, article rv, part 

II, §6 .. The standa.rd for impeachment is 'misdemeanor in 'office. 11 Constitution 

of Maine, article lX, §5. Ll.ke other. public offi.cials, judges can be impeached. 

Constitution of Maine, art:icle VT, §4, a:cticle IX, §5. But the only legitimate 

objectives of :impeachme:nt are. removal and disqualification from office. The 

Constitution provides: 1'1heir judgment, however, shall not extend farther than 

to removal from office, and disqualification to hold or enjoy any office of 

honor, trust or profit under this State, 11 Constitution of :tv<.iai.ne, article IV, 

part II, §6. 

2. The Power of the IEJQ.§i l3tture and the Governor 

Address is a second rnf~t11od available for rerroving a judge from office on 

account of misconduct. Like :bnpeachTTEnt, the process of address is defined by 

tl1e State Constitution: 

Every person holding any ci.vi~ office under this State, 
may be removed by i.rnpeadmient, ·. for misdemeanor in office; 



/ 
/ 

and every person holding any offii.x~, may be rf::rroved by 
th,~ G'TVl2:rnor on th(:; 8.ddre,ss of both brand1es of the 
L,i;!gislature. But before such ,:1,ddress sha.11 pass e:i.thf~r 
Bouse, the causes of xe.mov.al sh,lll be st.sited and entered 
on the journal of the House in. whid1 it originated, m1d 
a copy tl1BJ'."f;,Gf served on the pexson Jn office, that he 
1Tl9.Y be admitted to a hearing in hiH defense. 

Officers whose tenure is fi.x(:,,d by the Constitution, \l\,h:Ld1 includes all judgeB, 

see Con.c,;t:itution of Ma.ine ,. /Si:t'."tic:k, VJ, §4,, rnay he 1'.'etWJi.7f':d fa"'CJffl office only by 

the constitutimw1 p1:{)cesr,e1; o:f. ·1J.npeDcbrni::'nt or address, Opinion of t:he Justices, 

. . nei th<::!r trtvia1 nor 

capricious, They must be sud1 as to af feet the adnti.nis tra-~ 

tion of the offi.ce 1 and must he. rest:-c:Lcted to sorr,eth:ing of a svbstantial nature 

directly affecting t:h1:;: rigj)ts 2nd h1terer2,ts of the public. They m.1st: he causes 

attaching to the quJ;_1ific..21tions of the officer I or his . performance of his dutiee r 

shawing that hf~ i.s not a fit or proper person to hold the office. 11 r-1oulton 

Irnpeachment and address a:n:.i, then, the pa,;rers of the L~gislat:ure to remedy 

judicial misconduct in of fie(:':: by bill of :lmpeHchrne:nt preferred by the House and 

c.onviction by the Sr·nate~ Canstitut:l..on of MrLne, a:-.cti.cle IV, part I, §8 and 

pa.:rt II, §6? and by J'.)':mow1l by the C'.(:rve:roor upon address by both houses of the 

Legislat1..1re, Constitution cyf M:1:Lne, A:Cticle n::, §5, 

3. Pwrer. of thE' Governor vli th 

Sorrr2timP..s ove:rlook~2d es a. remedy for judi .. c::i.al misconduct is the Gove1nor 's 

pointed for life tenw:e. '}lie Maine Cons ti t11tion provides, "A1 l j udi.cia1 off :Leers 

shall hold their offices for tm:rn o:f: sev:;::r1 years fa:om the tin~ of their res-

pective appointrrents (unlesr:; soonex :rernoved by i.n:peachrfli~nt or by ,:;iddrE$S of 



both branches of the Legislature to the executive ... ) .... " Constitution of 

Maine, article VI, §4 .. The pO\tJer to nominate and renominate judges is given to 

the Governor. Constitution of Maine, article V, part 1, §8. If the Governor 

wishes to renominate a judge, he sends to the President of the Senate and the 

Speaker of the House of Representatives a v.-rritten notice of the name of the 

person and the office to which he is nominateq. 3 M.R.S.A. §151. The renomina

tion of a judge is then reviewed by the IR.gislature' s CoTITilittee on Judiciary 

whic..h must confirm it by majority vote. C.Cm.stitution of Maine, article V, part 

1, §8; 3 M.R.S.A. §§151, 152. The renomination is the...71. sent to the Senate and 

becomes final unless the Comnittee' s decision is overturned by a two-thirds 

vote. Because Maine judges are subject to renomination every seven years, their 

records can be regularly and periodically reviewed by the Governor, the Joint 

Standing Cornnittee on the Judiciary, and by the full Senate. 

If the Governor decides not to reappoint a judge, then that decision ef-· 

fectively terminates a judge's judicial authority.3 The Governor's discretion 

not to reappoint a judge is unfettered, without limit, and tmreviewable by any

one. He can decline to reappoint on the basis, am:mg others, of his assessment 

of a judge I s qualifications , his performance. in office, or mis conduct. 

4. Poi:ver of the Supreme Judicial Court 

The surrmary above shows that a judge can be rerroved by the Senate or a 

3. The constitutional provision setting judges' terms of office at seven years 
does contain the following proviso: "provided, however, that a judicial officer 
whose tenn of office has expired . . . may continue to hold office until the ex
piration of an additional period not to exceed six months or until his succes
sor is appointed, whichever occurs first in time." Constitution of Maine, art
icle VT, §4. 
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judge can be rerroved by concu..rrence of the Legislature and Govexnor or a judge,' s 

tenure can be tenn:inated every seven years by the Governor -or L.~•gislatu:re. t-Jhat: 

would be missing if these were the only remedies for judicial misconduct? What 

would be missing is the power to impose d:Lsciplinaxy stJii,Ctions short of retroval 

from office. The Supreme Judicial Court has tl1e por.vl~r to :bw;ose discip1inaxy 

sanctions. Tnat is where the role of the CorrrrrU:tee on Judicial Responsibility 

and Disability comes in. 

The Constitution of Vlaine S!.:;parates the sovereign po,.,1er of the st.ate into 

three great branches of goverr@,"nt, the Legislative, the Execu.tivef and the 

J~ . .1~ci·a·J Dep""""~ t"" Th S 7 ..:i~ ,,· 1 c··, 1,-~ 'I c:i·· ~~ .. •1 ct· t~'-.,.~,-- ''[f='1~om t 111·s UUL • a.,. WI~ ,.., • ,' e up:r·e,111e .,_/'!,l<,J.t.Ll.a_ -'°ti.! •. ,Jq(j ,;,a.l, •. .r,,a. ... , ..1.. ;;,,• ~ ,,.! ~ 

concept of separation of powers there is derived the triherent power of the 

Supreme Judicial Court'': 

It is a fundarrental principle of constitutional lai-1 that 
each department in our tri-partite sc::henie has, without 
any e_xpress grant, the inherent right to accomplish all 
objects necessar:Uy within the orbit of that dep;:::-u."1:n1el,7t 
vfuen not expressly allocated to, or limited by the ~tis-· 
tence of a similar power in~ one of the other dep~n:tments. 
The inherent power of the Supreme Judicial Court, there
fore, arises ~ th~ ve:ry fa~t that. :Lt is. a court and 
connotes that winch 1.s essennal to J_tg existence and 
functioning as a court, [B'.X1Td Overseers of the Bar 

Le /. 22 A "'I :i 0 98 1()02 (M 10 °'1) 'J V. e, 4· _,.,,.( ,,, , . "• B. ,,;,01., , ., 

Thus, the po<.ver to regulate the conduct: of judges is inherent :ln the "jud:i.c:tal 

power, 11 which is comnitted to the Supreme Judicial Court by mandate of the 

Constitution: "As the only court established by our Constitution, it is incum

bent upon the Supreme Jt_lc'Licial Court to exercise that part of the judici.81 

power involw.!d in prescribing the conduct of judges and irrposiI)g discipline 

upon then1 for misconduct." In re Ross, 428 A,2d 858, 868 (Me. 1981). 

"[T]he power of the SLipreJTie Jucli.cial Cburt to discipline judges for mis

conduct finds' its source in the Constitution I s grant of judic:i.al power to the 



C',cmrt , . , , 11 Id, Pursi:u.mt to that inberent supi'::rv.iscrry power over judges, the 

Court pro1T1L1lgated the Code of Judicial Conduct, which con ta.ins the ethical 

s tandsxds applicable to judges, Subsequently, tl1e Court established the C,am~ 

mittee on Juctid.al Responsibility and. Disebility to apply the Code to inci

dents of alleged rnis1x~h-ri--rio:r. '1he Cott.rt' s constitutioDal autJ1oxiey to establish 

the Comnittee was legislatively recognized in/+ M,R.S.A. §9-B. While the Com-

. t t r aJ ' 1 · t of · ~ · . 1 ' . 1 t d . d d" m:i. ~ ·ee mus,, ev JJ8J::e c:CJrnp, ain s __ .1uc1cia . rr!:lsccmauc an can recomner1 1.s-

ciplinm7 action to the Court 1 tht~ Corrnlittee cannot itself irripose discipline. 

That a,uthori ty ha.s not been delegated) indeed it could be. · The Court itself ,.. ,, 

:hnposes discipline. 'Ihe C'.,omnitt:ee 1 s p1.1?cedures conBtitute. the regular mechanism 

for bringing the Court's inherent disciplinary pciwers into play in an individ

ual ca.se. 

5, ~;=rration of _Powers 

Th.e legislative, executive, and judicial remedies for judicial misconduct 

desc:dbed .above are distinct and, by tl1e Constitution, are to be kept separate. 

The doctrine of separation. 

of the Con..stitution: 

powej:s is spe.Ued out in the following provisions 

Article III 

DlSTRIBlITlON OF POWE~RS 

§L Pa,rers distributed 

Section 1. The pcrwe,:s of this govenirnent shall be 
divided into tbr.e-2 distinct ck.:partments, the leg:Lsla-
~ . ' . d ' ,l-/ • 1 . J:.l. v"E:, execu..:ive an . J uu:u::::ta .. 

§2. 'lb be kept separate 

Section 2. No person o:r persoris , belc1nging to one of 
these departments, shell exe:n~i.se any of the powers 
piuper.ly belonging to t~:Lthex: of the ot-"'1ers; except in the 
r·· Cl 1· r.,', r.,.1 '"]'. (' ·.~t'IM1r·· -··] pr ,-.c•"I·· d' -~tad .. as"- Je., c:i.n 1. __ .1_ Lie ,ons ···- L'--.,,1.on -1,pre,~.,. y ,,1.rec .,(:;). or 

· permitted, 



The meariing of the doct.1."ine. of separation of powers is illustrated by a 

case in which a person who had been rerroved from office by the process of ad

dress sought help from the courts. The Supreme Judicial Court held that the 

power to r?COl:!Irend rerroval is exclusively in the Legislature and cannot con

sistently witl1 the doctrine of separation of powers ·be reviewed by the courts: 

[A]s a matter of conscitutional interpretation, it may be said, 
after the Legislature has properly observed the jurisdictional 
facts, [cause, notice, and hearing], t..hat, beyond this, all mat
ters of procedure, specification and detail, are left necessarily 
to the discretion of t.11.e Legislature, as acts of sovereign pOiver, 
as no other way has been prescribed by the Constitution. It could 
not originat::e in the courts, nor are the courts given either 
original or appellate jurisdiction. It m.ist be ii.7itiated by the 
Legislature; be tried by the Legis la.ttire; and dete-rrn:Lned by the 
Legislature. [Moulton v. Scully, 111 Me. 428, 435 (1914).] 

while such subtleties of constitutional latv may som2times seem obscure, rather 

than being an empty formalism the doctrine of separation of powers is an impor

tant pa:r.·t of our basic political sys tern, and as suci1 can rightf-t11.ly be seen as 

a cornerstone of our liberty.4 The powers of each branch of govemrTEnt to deal 

4. "Washington, in his Farewell Address, warned: 11The spirit of encroach.Tent 
tends to consolidate the powers of all the deparorents i.n one, and thus to 
create, whatever the fonn of goveri.lm2nt, a real despotism. 11 John Adam:. reas
oned: "It is by balancing eaC'..h of these three powers agaiJ.i.st the other twc,, 
that the efforts in human nature tow-a:rd t::yranny can alone be checked and res
trained, and any degree of freedom preserved in the Constitution." Jefferson 
was 'of the same mind: 11ll1e concentrati.ng of these in the sarre hand is precisely 
the definition of despotic government. It will be no alleviation that t..'f-iese 
powers will be e.'{ercised by a plurality of hands and not by a single one; 173 
despots would surely be as oppressive as one." Madison was equally emphatic: 
"The accu;;ulation of all pavers, legislative, e..xecutive, and judiciary, ii.7 the 
sarre hands, whether of one, a few, or many, and whether heredi taty, self
appointed, or elective, may justly be pronounced the very de{ini tion of tyranny." 
No concept of govelTITOC!nt was so unan.i.rrously accepted by all statesmen whose 
genius brought into being the Am~rican nations as was the doctrine of. the sep
aration of goverr.:rent powers." 

A.T. Vanderbilt, The Doctrine of the Separation of Powers and its Present-Day 
Significance 4 (1953) (footnotes ornitted). 
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with judicial misconduct are arrple enough ·without tinkering with those of a 

coordinate branch. 

The ,.mique role of the courts :in construing and applying the Constitution 

and laws of this State requires a judiciary :independent of political influence. 

Indeed, one of a judge's et.hi.cal obligations is to be "unswayed by partisan 

interests, public clanor, or fear of criticism, 11 Code of Judicial Conduct, Canon 

3.A. (1). To persons concerned with the rights of minorities, for inst~m,ce, a 

m:::n:ne:nt 1 s reflection will reveal why this is so. While judicial independence is 

not an absolute value, it is a futdam::mtal one. It is protected by keeping 

judicial discipline -- short of offenses so serious as to IJ1erit rerroval from 

office --within t.he judicial branch of goverrnrient, 

C, MAINE' S COURT SYSTEM 

It is :in a ve:cy real sense that courts exist to decide controversies 8lIDng 

citizens who cannot resolve their differences peace..ably among then5elves. Even 

criminal cases are often resolved through plea-bargaining; and other cases which 

require a judicial act, lik.e di"\K)rces, CJ::ll1 largely be settled by agreenEnt if 

the parties are vlilling. Maine has a free mediation service, set up by the 

courts, to help people settle their own differe-i'lces. By the time people come to 

court, they are primed to believe in the justice of their awn cause~ Thus unlike 

irediators whose primary role :Ls to seek and counsel compromi.se and adjustment, 

it is our courts that are ultimately called upon to decide those cases in 'tvhich 

the parties cannot agree among themselves, Only half of the parties involved 

can prevail. 

Maine has three levels in its court systern. At the top is the Suprerre 

Judicial Court, which is the com"i: of last resort in the state judicial system. 
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Imrr1t:diately below it is the Superior Court, which is the tr:Lal cou1rt of general 

jurisdiction. It can hear all matters triable by courts except those spec.ific

ally assigned to other courts. All jury trials are held in the Superior Court. 

TI1e Disb.'ict Court is the lower trial court. It hears lesser civil and criminal 

cases, small claims, traffic cases, and juvenile cases. Most family-related 

disputes are heard in the District Court, including 95 percent of all divorces 

with their attendant custody and property division problems, protection of 

children from abuse and protection of others from domestic violence. ·The Admin

istrative Court hears ma.tters involving an agency's licensing authority .. The 

PI;obate Court- deals primarily with guardianship and other protective proceed

ings, grants adoptions, hears petitions for name chanees, ctnd handles probate 

estates, In some instances there is concurrent subject matter jurisdiction 

bea.._reen certain of these various courts . The following table outlines the Maine 

court system. 
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Maine has 46 judges, all appointed by' the Govemor subject to legislative 

confirniation for term.s of seven years. There are also sixteen probate judges who 

ctn.--rently are elected. The Supreme Court decided 480 cases :in 1983, including 

288 in ·which written opionions were issued. The Superior Court decided 16,687 

cas<:-:s; and the District C.ot:ll."'t 224,496 cases . By far the largest numer of cases 

is handled in the District Court. Hence the largest number of citizens ·who are 

involved :in judicial proceedings corne,·before that cburt: 30,052 criminal cases; 

6,990 cases of divorce,. custody ~nd related matters; 23,093 small claims cases; 

12,781 ci~l cases; 51,813 criminal traffic cases_; 3,325 juvenile matters; 
1 • ., ' '. 

1, 9!?4 family abuse cases; 4,349 rroney judgp1Emts; 722 mental health cases; and 

89,417 civil violations and traffic infractions. 
. I 

From these statistics it is easy to see my rust complaints of Judicial 

misconduct come from the District Court. Fram these statistics and the nature 

of a court system for inposing · decisions on thos~ -vJJ:10 cannot agree, it is uhder

standable that many complaints involve dissatisfaction w:tth judicial decisions 
' . 

that do not involve judicial misconduct. For 'While the Code of Judicial Conduct 

rightly sets high standards for our judges, the requirerrents of a workable sys

tem for peaceably resolving mJrrerous and often bitter controversies· demands a 

fully adequate leeway for exercising that discretion essential to the rnak.ing of 

difficult detenni.11ations affecting the lives and fortunes of other people. 

A proper judicial disciplinary system respects both :interests. It dernands 

the serious enforc€!1.Tent of high ethical standards, and respects the decision

making discretion essential to a practical system of human justice. 



II. . ANNUAL '.REPORT FCTR 1984-

A. Disciplin~ Re_£~ndatie:n·.,_. · 

In the calendar year 1984 the Committee voted for the Becond tj.me since 

its creation- to submit a formal report to the Supreme .Jud.id.al Cou:rt "1;v.ltl1. a 

recomneridation for disciplinary action. On NovErnber 8, 1984 the Com,11.ittee filed 

its report in In the Matter of the Hon. ,John W. BenoJ:_t, ..:rr,
4

, SJC Docket No. 

Jl.JD-St+-1. That report a."°larged Judge t'.>eno:Lt with a disregard for the law and 

legal procedures in the dete:rmination of cases tJ1at came before hini, in viola

tion of the m-:mdates of Canons 2 .A and 3 .A. (1) of the Code of Judicial Conduct 

tbat a judge 11respect and comply with. the law" and 1'be faithful to tl1e lar,v and 

maintain professional ccmpetence in it.'' 'lne report charged that Judge Benoit I s 

disregard for the law was evidenced by specified cases. in ·which he had incar

cerated . persons 'i!vhen there was no legal authority to do so and denied stays of 

execution of judgrru:;.nt on sentence of imprisonment pending appeal in civil and 

criminal cases of persons legally entitled to such stays. 

The matters that "w"ere the subject of tlle Comnittee 1 s report arose from 

several complaints made to the Corrmittee in vrriting between October 24, 1983 

and April 13, 1984 and from inforrnatfrm that came to the Corrmittee I s attention 

during the course of the Committee's investigation of thosi:;~ complaints. A let

ter had been se.nt to Judge Benoit on Janum.y 3, 1984, forwarding to him copies 

of those complaints that had bE.c-en received at that t:u:ne, and requ.est:tnr, his 

response tmder Rule l.B. (iii) of the Corrm:Lttee 1 s Rules; Judge Benoit responded 

by a letter dated January 25 and a supplEmiental response on February 27, 1981+. 

On April 10, 1984 the Comnittee sent Judge Benoit a sec.ond letter under Cornm"Lttee 

Rule 1. B. (iii) forwardi11g to him information corn::.erning the rnatters th.at had come 



to the Corrmittee's attention in the course of its investigation up to that 

point. This was followed on April 13 by a letter forwarding to Judge Benoit a 

newly received complaint concerning his :imprisornnent of u,.,;o, persons for nqn-r 

payment of· a debt. Judge Benoit responded to these two additional Rule 1. B. (iii) 

referrals with responses received by the Cam:n:i.ttee on .April 18 and 24 1 1984, 

Also . on April 10, 1984, and by a subseqµent letter sent on May 14, , ~984 

dealing with the new matters, the Corrrnittee notified Judge Benoit of its de

terminations dismissing some of the matters and proceeding ~th charges on 

other matters within the corrplaints of which he had previously been notified 

und~r .Comnittee Rule LB. (iii). Judge Benoit's fonnal Answer to the charges was 

received by the Corrrnittee on May 17 and June 27, 1984. A full evidentiary hear"." 

ing was held before the Cormri.ttee on those charges on September 13-14, 1984 .. 

At Judge Benoit's request the he.aring was public, and the Conmittee therefore 

on August 30, 1984 made publicly available the Stat~t of Fonnal Charges and . 

Responses. 

Based upon the testinDny and exhibits admi.tted into evidence qt that 

hearing, and upon the pleadings before the Ca::rmittee in those cases, th~ Corrmit

tee dete:rmined that the charges against Judge Benoit had been e.stablished. The 

Comni~tee recorrmmded that the Court censure Judge Benoit for those violations, 

and that it suspend him from his judicial activities for two months as a discip

linary measure. 

One member of the Committee, Judge L. •Damon Scales, Jr., concurred in 

the Committee's report and recorrmendations as to three of the items but dis

ser1ted as to two of the items and filed a minority report. 

Another member of the Conrn:ittee, Justice Morton A. Brody, took no part 
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in the Corrmittee' s c,ensideration of the complain.ts because of his own direct: 

:involvement as a Superior Court Justice reviewing some of the matters as .an 

appellate judge. 

On November 9, 1981+ the Supren1e Judicial Court entered an order setting 

forth the procedures for itz consideration ot the matter. On Noven:ber 21, 

after receiving 111ern:m.mda from counsel for the. Com:nittee and for Judge Benoit, 

the Court entered f!IJ. order for administrative suspertsion of Judge Benoit with 

pay pending the resolution of the Comn:Lttee.' r; charges, Tne Court set a schedule 

for simultaneous filing of briefs by noon Jan:twry 11 a'li.d reply briefs due by 

noon on January 16 and set the argument for January 22, 1985. The Court also 

requested the parties to brief the question whether the Court had authority to 

suspend a Judge without pay as a disciplinru.-y matter. 

B. DisPQsitions 

The Com:nittee determined the final disposition of' twenty-one matters L.-,. 

1984. 5: They covered a variet'Y of kinds of corrpla±nts. :Four 1--..-ere complaints of 

dissatisfaction with sentences in c:rimi:n.Ell c~~s ( tl1ree complained that the 

sentences were too harsh and one th,'.3.t it was too lenient) ru1d were dismissed 

since such allegations are matters of judicial discretion and raise no issues 

of judicial misconduct when the sentences are vr.i.thin the ranges allOl'JJed by law, 

Seven complaints :involved litigants' dissatisfaction ,;;,vi.th the results of their 

cases (four having to do with divorce litigation and thr:ee with small claims 

matters) and were dismissed for similar rea,5ons. A report t}iat a judge had 

5. The matters involved in the Supreme Judicial Court proceedings concerning 
Judge Benoit were still pending at the end of 1984 and so are not included in 
this nurrber, 



ilrproperly imposed or defaulted defendants' bail was dismissed because the 

decis:Lons involved were within a judge's lawful discretion. As h,,'.IB often been 

pointed out, this Comnittee i.s not a substitute for, or 8I1 adclitional layer of, 

appellate review. 

Several ccn:plaints alleged conduct that would, if substantiated, con

stitute possibly serious ·violat:Lons of the Code of Judicial Conduct, but upon 

investigation turned out not to .be true, Crne of these alleged personal favor-

. t' 1· 'ud • d 'di A.-. • • 
0 

' ' th r>- • t i ism oy a J ge lll .ec1. ng a case . .1"111 extens:i.ve 1:rrvest::tgat1.on oy e vV,mu.t ee, 

however, found no evidence wl:1atscx?.Vt::!r to support: the charge. A claim of dis

courteous or insensitive cou::ctroon1 conduct by a judge was found to be unsub

stantiated by listening to the tape recordi11g of the proceedh1gs, Investigation 

of a corrplaint that notice of a rrotion was not given to a party established 

t11at the omission was inadve.rta:nt and that the inc1.c1'1ertant.;e was understandable 

:in light of the circ·ur:istances of the case at the time; the compla111t caused the 

judge to institute record-keepi_ng procedures that would _guard against the like

lihood of future sirnila:r oversights. 

Two complaints were dismissed because th~ facts did not allege any im

proper conduct and the camplainants, -upon reqt.iest, did not furnish further facts 

to give any basis on which to proceed. Another 11complaint11 turned out to be 

essentially a request for iJ.7forrnation, vihich the Com:nittee forwarded on to the 

appropriate court officials , who responded to the inquiry. 

TI1e rules governir1g the Com:rr'Lttee provide that it may seek informal cor

rection of any judicial practice or conduct that~ while not necessarily con

stituting a violation of the Code, may c:reate an appearance of judicial mis

conduct. The Committee used that approach in three cases during 198L~, 'Iwo such 



occasions were to call one judge' r, atte-ntion to the standing admi.nis trative 

order of the Q1ief Justice limiting the use of in-chanber proceedings, and .i.n. 

the case of another judge to require assurances of a regularized system for 

determ.L-:ling indigency under Me. R. Crim. P. 44(b). 

'TI1e Corrroi.ttee had received a referral of a request for an advisory opion

ion concerning the propriety of tl1e practice of law by part- time probate judges. 

While the Coomittee has no authority to render advisory opinions, and dismissed 

the c..ornplaint on that basis, it used its pC/\1.;rer for seeking inforrnal correcticm 

to advise the Chief Justice th:1.t such a practice continues to create an appear

ance of :impropriety in many people F s minds. and to suggest the desirability that 

an appropriate mechanism be sought to resolve that problem. In this way the Com

mittee was one factor leading to the current study of probate court structure 

by a comnittee of the Judicial Council. 

Finally, the Comm. ttee received and determined a complaint concenung 

District Court Judge Earl J. Wahl. 1 s handling of two cases in~lving child abuse.6 

One was the case brought by Department of Hurrian Services seeking protection from 

abuse for Garrianna Quinn; the other was a petition for the term:i.nation of par

ental rights brought by that Department in another case. In dete:rnri.ning that 

there was no misconduct by Judge Wahl iI1 either of these cases and therefore 

6. Proceedings of t.rie Corrmittee are confidential at least until a deternri .. na
tion has been made that the allegations may in fact :involve judicial misconduct 
and that a hearing before the Comnittee is called for, or mless otherwise or
dered by the Supreme Judicial Court. In this case both the complainant and the 
judge requested that the Coumittee' s determination of these matters. be J:n:!de 
public siI1ce the existence of the corrplaint had initially become public knowl
edge before it had been referred to the Corrmittee. On this basis tile Comnittee 
recomnended to the Supreme ,Judicial Cotrrt that the pm1:ies to the cornplaint be 
released from any obl:Lgations of confidentiality concerning the Comnittee's de
termination. The Couct granted the Comnit;tee' s reconn1endation by an order ef
fective January 25~ 1985. (Docket No. SJC-109). 



dismissing the complaint, the Comnittee reviewed the entire court files in both 

cases, the transcript of t.he May 11, 1982 he.aring before Judge Wahl in the Quim1 

case, the transcripts of all hea__rings in the second case, and the Depa.rtrrr211t of 

Human Services report on the Quinn case. 

The Qui.nn case began with the filing of a petitian for a Child Protection 

Order by the Department of Hunan Services on May 5, 1982, Judge Wahl entered a 

preliminary Child Protection Order on th:1t same day and set a hearing for May 

11, 1982. After that hearing, and by consent of all the parti.es, inciudir.g the 

Department of Human Services, Judge Wahl granted custody of Garrianna Quirm to 

the Departm~nt of Human Services with provision for st1perv:ised visitation by 

the parents. · The next contact that Judge Wahl had with the Quinn case was at a 

hearing held on Dece.tber 10, 1982, at i.-mich the Departnient of Huma:p. Services 

in agree:ren.t with all of the parties including the gu,trdian ad lite.rn appointed 

to represent the child requested that the child be placed back witl1 the mother. 

Judge Wahl at that time entered an orde.r providing tl1at temporary custody re

main with the State, and that the child be placed,in the fautily home with the 

rrother, but on condition that the father maintain separate lbi:ing q~ers away 

f-rom the child's residence. Judge Wahl's order also required that daily daytirre 

superv:i.~ion in the home be cpntinued by the D?partment of Human Services. 

Judge Wahl was not further involved in the Quinn case, altl1ough the De

parnrent of Human Services subsequently (on May 25~ 1983) filed a notion to 

dismiss custody of the child to the mother. That motion was heard by another 
,. 

judge on June 28, 1983. All parties at that time agreed with the Departrrent I s 

request to retuin all custody to Garriarina Quinn's mother. The Department's 

unopposed rrotion was granted but Departmental supervision was ordered to con

tinue for at least the next six months. 



This review ·o:f the r,:J,i::onl and e'\1e1ts frt the Quinn case made cle.ar that 

Judge Wahl bore no responsib:Llity for Garrianna Qu:.inn's subsequent tragic death. 

Both of the judges involved h1 the case w·ere, if anyth.in~, nnre protective of 

the child's welfare than the Department or the other parties had asked them to 

be. 'TI1e Corrmittee concluded that .Judge, Wahl's role in this case wa.s clearly 

proper and could in no way constitute judicial misconduct. 

A careful study of the co1Jrt record aad the tTer1scripts of hea:d.ngs in 

tne other case likewise reveali':!d that Judge Wahl's Septerriber 28, 1982 order · 

denying the Departrrent of Human Services 1mtion to te:rm._inate parental rights, 

and his Novenber 3, 1982 order returning tJ1e child to her parents I custody were 

well within his decision-llk1king discretion as a judge called upon to make the 

difficult detenninations required in that case. 

Nine matters were pending before the Cam:n:ittee at the .beginning of 1984. 

Four of these were among the cooplaints concerning Judge Benoit that were even

tually de.alt with in the proceedi11gs culminating in the C<mrnittee' s Report to 

the Suprel.'!ie Judicial Court on Nove:aber 8, 1984 and disc;..'USsed previously. The 

dispositions of the remajn:!J:1g complaints pending at the beginning of 1984 have 

been incorporated within t1:ri s re-port. 

:tvf.atters pending at the end of 198l~ included those involving Judge Benoit, 

which were then scheduled for briefing a.nd argurrent before the Supreme Judicial 

Court, Nine other complaints concerning judges had been filed or had corre to 

the Committee's attention toward the end of the year and the Corrmi.ttee had thus 

not had an opportunity to take any action on them. Three of those corrplaints 

had not specified tl1e name of any judge allegedly engaged in misconduct, 

Of the remaining six ccmplaints pending at the end of 1984, two complaints 
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were lacking sufficient inform3.tion to indicate any misconduct c1nd, after notice 

to the complairu.mts, had not been further pursued by them. The investigation in 

one other complaint had just been completed and the matter- was awaiting action 

at the Corrmittee' s JanU:itY meeting. 'The three other pending matters were under 

active investigation at tl1e close of the year. 

C. Rule Chang~ 

.As a result of the Con:rni ttee I s experience in considering the r.omplaints 

against Judge Benoit, in which 'one of tJ1e membf,rs had to recuse himself because 

of his appellate role in reviewing some of the cases inwJved, t'1e Cormri.ttee 

proposed that the Supreme Judicial Court prov:Lde a rnethod of alternate rnenber

ship · for such situa:tions. 'Ihe me:rrbership of the Comnittee is carefully designated 

to strike a balance between me:rroers of the gene1~al public, th.e judiciary, and 

the attorneys who practice before the st.ate' s judiciary. It -seeuied to the Cora= 

mittee mernbers that provision should be made for maintaining that deliberately 

created bala11ce iri situations :Ln t-:hich a regular rneriber of· the Corrmittee ·was un

able to participate for some reason. 

In response to this suggestion, the Court entered an order effective 

December 1, 1984 providing for four alten,.ate members, one each from the general 

public, the bar, the Superior Court, and the District Court. These alten1.ates 

are designated to serve on the Com:nittee whenever a regular msnber from their 

respective groups has recused himself or is otl:1erwise unavailable.to participate 

:i.n-Comnittee action. 



II.I. CONC7.JJSION 

'frte Comnittee respectf1.1lly submits this Report and revi.ew of it:.s function 

and activities to the Suprerne Jurlicial Court pursuant to Rule 7 of the Rules of 

the Comnittee. 'Il1.e Corrmittee f-uxther requests that the Court cause this Report 

to be published and 1Jk1.de available for general dis tr:Lbution in order to better 

inform the public concerning the nature, famctiein and activity of the Corrmittee. 

See Paragraph 8 of the Order for Establishment of the Com:n:ittee on Judicial 

Responsibility and D:Lsability, eff. July 5, 1978, as amended March 7, 1983 , 

Nove.mber 15, 1983 and December 1, 1984. 
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