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March 22, 1977

Mr. Justice William B. Gunter
The Supreme Court of Georgia
Supreme Court Building
Atlanta, Georgia = 30334

Dear Mr. Justice:

I am writing at the suggestion of Robert Lipshutz,
Esquire, Counsel to the President, to provide you with some
background information and materials which may be of assis-
tance to you in your new assignment concerning the Passama-
quoddy and Penobscot tribes.

The claims of the Passamaquoddy and Penobscot tribes
are founded upon the following basic propositions:

(i) Under the Indian Nonintercourse Act
[25 U.S.C. §177 (Attachment A)] any conveyance in-
volving any interest in Indian property which is not
approved by the federal government is void ab initio.
It is now settled law that this provision applies both
to recognized and unrecognized tribes, and to tribes
located within the original thirteen states as well as
other parts of the country.

(ii) By virtue of aboriginal use and occu-
pancy, Indian tribes obtain an interest in land known
as aboriginal title (See Attachment B).

(iii) The Passamaguoddy and Penobscot tribes
of Maine can prove that as of 1790 they held unextin-
guished aboriginal title to between five and ten million
acres in Maine, and that their rights in all but approxi-
mately 20,000 acres of these lands were taken in trans-

- actions subsequent to 1790 which violated the Noninter-
course Act (Attachments C and D).

(iv) It is settled that rights acquired by
virtue of such occupancy are protected by the Noninter-
course Act, and that state law defenses such as statute
of limitations, laches and estoppel are not a bar to the
assertion of a claim under the Indian Nonintercourse Act
(Attachment L).
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With these central propositions in mind, I would like to re-
view briefly the events leading up to your own appointment.

On February 22, 1972, the Passamaquoddy tribe asked
the federal government to institute litigation on its behalf
to rectify violations of the Indian Nonintercourse Act of 1790
(hereinafter "the Act") (Attachment F). It was the Passamaquoddy
tribe's view that the 1794 treaty between the Commonwealth of
Massachusetts and the Passamaguoddys was in violation of the
Act in that no federal approval had ever been given to this
transaction, which resulted in the possessory rights to all
but 23,000 acres of the tribe's land being extinguished.

While the Commissioner of the Federal Bureau of In-
dian Affairs (to whom the tribe had directed its request) re-
commended favorable action, the Department of the Interior took
none. Lack of a response became critical as a federal statute
of limitations on ancient Indian trespass claims was due to
expire on July 18, 1972 (Attachment G). 1In order to force the
federal government to act, the tribe, on June 2, 1972, brought
suit in the United States District Court for Maine against the
Secretary of the Interior and United States Attorney General
seeking a declaration of their rights under the Act.

The tribe alleged that the unreasonable delay in re-
sponding to their request constituted a denial and that the
federal government had committed legal error if it had acted
on the assumption that the Indian Nonintercourse Act did not
apply to the tribe. The tribe also asked that the federal
government be directed to file a protective complaint against
Maine so that the issues they raised would not be mooted by the
running of the federal statute of limitations.

Before ruling on the tribe's motion, the court directed
the government to respond to their request. The government
responded, stating that the Act did not protect the tribe and,
therefore, it had no trust responsibility to assist the tribe.
The court thereafter ordered the federal government to file
the protective complaint against Maine on behalf of the Passa-
maquoddys. A similar suit was then filed by the government on
behalf of the Penobscot Nation in accordance with a stipulation
with that tribe. Turther proceedings in the protective actions
against Maine were stayed pending a resolution of the declara-
tory judgment issues,.
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The Passamaquoddy case took three and one-half years
to litigate, and resulted 1n a decision from the District Court
in February, 1975, holding that the Act applies to all tribes,
including those which are not "recognized" by the government,
and creates a trust relationship between the federal govern-
ment and all tribes to which it applies (Attachment H). 1In
unanimously affirming, the First Circuit stated that the trust
relationship created by the Act includes at minimum an obliga-
tion on the part of the federal government to investigate and
take such action as is warranted under the circumstances when
an alleged violation of the Act is brought to its attention
(Attachment I).

Neither the federal government nor the State of Maine,
which had intervened in the Passamaquoddy case as a party de-
fendant, applied for a writ of certiorari, and the appellate
decision became final last spring when the time for appeal ex-
pired. Since that time, the Interior and Justice Departments
have done what the court told them to do; namely, investigate
and determine what action was appropriate under the circumstances.
As-you are aware, after conducting an independent review, both
Interior and Justice have concluded that the two tribes -have
legally and factually valid claims to between five and ten
million acres, and the Department of Justice has indicated it
is prepared to proceed to litigation on the tribes' behalf if
a negotiated settlement is not reached in the near future.
(Attachments J, K, L, M.)

In reporting to the court on February 28, 1977, the
Department of Justice set forth the action it proposes to take
unless there is an out-of-court settlement of the claims. The
Department will seek possession of, and damages for, the illegal
occupation of at least five million acres. This action will be
against the State of Maine (which currently occupies between
500,000 and 700,000 acres in the claim area) and other large
landowners. As a direct result of a suggestion made by
Mr. Lipshutz that both sides lay aside their weapons as a first
step toward a negotiated settlement, the tribes offered to ac-
cept a substitute claim against an "appropriate sovereign"for
the monetary value of their claim in the heavily settled coastal
areas and those areas inland which are presently held by home-
owners and small property owners.

In reaching its conclusions, the federal government
was confronted with the following basic arguments put f{uoih by
the State of Maine:
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1. The tribes lost their aboriginal terri-
tory or parts thereof through settlement and/or intru-
sion prior to 1790.

2. The tribes did not have sufficient popu-
lation to establish aboriginal title to the territory
in issue. ‘

3. Pre-1820 transactions with the tribes were
ratified via federal approval of the Compact of Separa-
tion between Massachusetts and Maine.

4. Transactions which were not ratified in
the Compact of Separation were subsequently implicitly
ratified through federal action, acquiesence, or dele-
gation of responsibility for Indians to the State of
Maine.

5. The Nonintercourse Act is not applicable
within the original thirteen states.

6. Both the Passamaquoddys and Penobscots .
were conquered by Massachusetts Colonial Governor Pownal
in 1759 and lost their aboriginal territory accordingly.

The first four of these arguments were presented to
the Department of the Interior in a letter and two memoranda
(Attachments N, 0, P) and are dealt with in Interior's draft
litigation reports dated January 10, 1977 (Attachments J, K),
and an appendix thereto (Attachment Q). The final two argu-
ments were first raised in a February 18, 1977 letter which
the Maine Attorney General submitted to the Maine legislature
(Attachment R), and are answered in the Justice Department's
memorandum of February 28, 1977 (Attachment M).

On several occasions in recent months, Maine Governor
James B. Longley has asked the tribes to surrender their claims
for return of land (Attachment S). While the tribes have indi-
cated their willingness to negotiate, they have refused to give

up their claims for return of the unoccupied portions of the

claim area (Attachment T). On two occasions, legislation
seceking to bar the tribes from recovering possession of land
have becn introduced in Congress. The first was a proposed

congressional resolution which urged the courts of the United
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States to refuse to hear the tribes' claims for land (Attach-
ment U). The second was a bill which would have retroactively
ratified the transactions by which the tribes lost their land,
thereby defeating not only the claim for recovery of land, but
~assuming the measure could withstand constitutional challenge,
the tribes' trespass claims as well (Attachment M). The reso-
lution died with the end of the Ninety-Fourth Congress. The
bill remains alive, although the chairmen of the committees to
which it was referred have indicated that they will not hold

hearings on the measure until vou, as the President's special

representative, have had an opportunity to consider the matter
(Attachment V).

All of which brings us to the present and the ques-
tion of where we go from here. Our position is that we are
prepared to take part in good-faith negotiations in an effort
to secure a fair out-of-court settlement. We believe a sincere
and honest effort should be made by all parties to this dispute
to settle the issue and -avoid the inevitable consequences of.
litigation. Any such settlement, in our view, should embody
three aspects of the public interest:

(1) the land titles of homeowners and small
landowners should be cleared;

(ii) both the State of Maine and the large
private landowners, on the other hand, should expect to
participate in a settlement in some manner; and

(iii) the federal government, because of its
historic failure to fulfill its fiduciary responsibility
toward the tribes, is primarily respcnsible not only for
the landlessness of the Indians, but the trespassory
presence of the non-Indians, and must assume liability
for a major portion of any out-of-court settlement.

Within this framework, many things are possible. The only con-
dition which the tribes have placed on such negotiations is
that the ultimate settlement must include a significant land-
base for the tribes. TFortunately, 80 percent of the claim area
is uninhabited, and thus potentially available.

It would seem that these cases should not have to
proceed further in court. While our clients are ohviously
prepared to go forward, they have clearly indicatesd thoir
willingness to consider a negotiated settlement.
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I am sorry that I will not be able to attend the
meeting at the White House on March 29. My classroom schedule
interferes; and to attempt to reschedule a class this late in
the year puts quite a burden upon the students. I hope to meet
you soon. My colleagues and I welcome your appointment and
stand ready to assist you in every way.

Very truly yours,

Archibald Cox
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Land Oftice, fixed the lines which control-

. leQ the court when 2 question arose as to
whethier a claimant was within or with-
ont the particutlar reservation at the time
of alleged depredation. French v. U, S,
1014, 49 Ct.Cl, 337,

8. Division of tribal lands Bmeng Imems-
bers, surveys for

To accomplish the object of legislation
by which Conpgress provided for the
eventual dissolution of certain tribes such
as the Creek nation and the division of
a large portion of the tribal lands among
the members of the tribe, it was neces-
sary under this section to survey and sub-
divide such lands, in like manner as puhb-
lic lands are divided. U, S, v. Mackey, D.
C.0k1.1013, 214 ¥, 137. . '

4. Title to Arkansas River bed, grant to
Creek tribe ns carrying
The grant of lands in Indian Territory
to the Creek- Tribe of Indiang by patent
of Aug. 11, 1832, did not vest the tribe
with any right or title to the bed of the
Arkansas river between high-water marks,
but the same remained in the United
States and passed to the state of Okla-
homa on jts admission, subject to such
rights as were given by its laws to own-
ers of lands bordering on the stream but
the purpose of such grant to the Creeks
was to provide them a home in the then
far West so long as they should exist as
a tribe and continue to occupy the lands
granted and to coustrue such grant as

§ 177.

3 Purchases or grants

PROTECTION OF INDIANS

25 §177

not conveying the bed of r=uch river in-
terferes with no object or purpose of the
grant. U, S. v. Mackey, D.C.Okl.1913, 214
F. 137, appeal of certnin parties dismiss-
ed 216 ¥, 129, 132 C.C.A. 373, and dccree
reversed on other grounds 216 F. 126, 132
C.C.A. 370. ' '

5. X¥rrors in surveys

Where in making the survey of the
land ceded by the United States to the
Choctaw . Nation under the treaties of
1820 and 1825, 7 Stat. 210, 234, an error
was made in running the eastern bouud-,v
ary of said lands in that the surveyor
bore to the west aud did not cover in the
actunl survey all the lands ceded to the
Choctaws:; and where said error was not
discovered until a resurvey was made in
1857 pursuant to the provisions of the
Treaty of 1835, 11 Stat. 611, the tract of
land was not legally taken until after the
Treaty of 1855, Chickasaw Nation v,
. S., 1942, 94 Ct.ClL. 215,

Where the Commissioner of Indian Af-
fairs, after the report of the error in the
1825 survey as discovered in the survey
of 1857, decided to stand by the original
survey; and where Congress by Act Mar/
3, 1875, 18 Stat, 476, ratified the origiual
marking, because the original erroneous
bonndury was to be recognized by the
Government it was not intended by Con-
gress that the Government should not ae-
count to the rightful owners for the prop-
erty wrongfully taken. Id.

of lands from Indians

\ No purchase, grant, lease, or other conveyance of lands, or of any
title or claim thereto, from any Indian nation or tribe of Indians,
shall be of any validity in law or equity, unless the same be made
by treaty or convention entered into pursuant to the Constitution.
Every person who, not being employed under the authority of the
United States, attempts to negotiate such treaty or convention, di-
rectly or indirectly, or to treat with any such nation or tribe of
Indians for the title or purchase of any lands by them held or
claimed, is liable to a penalty of $1,000. The agent of any State
who may be present at any treaty held with Indians under the au-
thority of the United States, in the presence and with the approba-
tion of the commissioner of the United States appointed to hold the
same, may, however, propose to, and adjust with, the Indians the
compensation to be made for their claim to lands within such State,
which shall be extinguished by treaty. R.S. § 2116.

Historical Note
Derlvation. Act:.]’une 30, 1834, c. 161, § 12, 4 Stat. 730.

Cross References . b
ti-

Patents to be held in trust;

see section 318 of this
tle, ’ .

descent and partition,

139
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Note }

Notes of

Adverse possession 27
Color ot title, deed In violation of re-
striction on alienation 14
Compensation
Officinls 30
Yroperty 31
Consent of United Stales G
Construetion 2, 8
With other lows 8
Contracts affecting rights of Alaska In-
dians to possess lands, validity of 12
County court order based on Act remov-
ing restrictivns passed after filing
petition for sale 24

of

Deed in violation of restriction on aliena-
tion as color of title 14

Deed induced by Trauvdulent representa-
tions as to character of instrument,
validity of 13

. Definitions 7

Extinguishment of rights eof Indians in
tide lands under treaty giving author-
ity to reiocate reservation 29

¥orce or fraud, invalidity of sales De-
‘cause of 22
Gronts 1313
Color of title, deed in violation of re-
striction on alienation as 13
Deed induced by frsudulent represen-
tations as to character of Instru-
ment, validity of 13
Quitcelaim, with covenant of further
assuranrg. when title should be ac-
quired from Government, as within
prohibition of scction 15

Grazing leases 17

Guardian’s petition for sale of land, ju-
risdiction 32 '

Heirship declaration by prospective al-
lottee before selection of allatment, ef-
fect of 25

Yndians within section 8, 9

Seneca Indians of New York 9

Yndividual of tribe,
right to seil
Jurisdietion 32
Yenses 16-20

Grazing lenses 17

Mining leases 18 .
Rights and liabilitles under
leases 20

Subletting 19

Mining lenses 18

Nature of title or interest of tribe In
tribal lands 11

Noncitizens, conveynnces to 28

Offcials, compensation 30 .

Operation of section as dependent
character of title of tribe 10

Penaltles 31

Power of Congreas to legislate for pro-
tection of Indians 1

Property, compensation for 81

members eflect on

21

llegal

on

INDIANS

Decisions

Purchoses and sale 21-23
Force or fraud, fnvalidity of sales
because of 22
Individusl members of tribe,
on right to scll 21
Rights of purchasers of Indian lands
generally 23

effect

' Yurpose 4

Quitclaim, with covenant of farther as-
surance when title should be acquired
from Government, as within prohibition
of section 15 ’

Rights and liabilitles under illegal leases
20

Richts of purchasers of Indian lands
generally 23

Sale or transfer of allotted Jands of in-

dividual Indians
County court order based on Act re-
moving restrictions passed after fil-
ing of petition for sale 21
Heirship declaration by prospective
nllottee before selection of allot-
ment, effect of 25

Senecs Indlans of New York 9

Soverelgn exclusion 5

Subletting 19

Summary judgcment 33

Trustee, title of State as 28

Library references

Indians ¢&>11, 13(1), 16(1).
C.J7.S. Indians §§ 30 et seq. 37, 53 et
seq.

1, Power of Congress to legislate for pro-
tection of Indians

Congress has power to reimpose re-
strictions on alienation of land by Indinn
tribe while tribe is still ward of the na-
tion. Alonzo v. U. S, C.A.N.M.1057, 249
F.2d 189, certioratri denied T8 S.Ct, 429,
355 U.S, 940, 2 L.Ed.24d 421.

The title to land held in trust for bene-
fit of IXndian Tribe under guardianship
of federal government could not be di-
vested except in accordance with the laws
of the ,United States. U. S. 'v. 7,405.3
Acres of Land in Macon, Clay and Swain
Counties, C.C.A.N.C.1938, 97 F.2d 417.

Indians are wards of nation, and gener-
al acts of Congress do not apply to them,
uniess clearly so intended. McCandless
v. U, S. ex rel. Diabo, C.C.A.Pa.192%, 25
F.2Q 71. See, also, U. 8. v, 2,005.32 Acres
of Land, More or Iess, Situate in Corson
County, S. D, D.C.S.D.1938, 160 F.Supp.
193. . .

Congress {3 not without power to legis-
late for the protection of Indians within

140
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a state. Sunderland v, U, S, C.C.A.0klL
1023, 287 F. 4465, aftirmed 45 S.Ct. 64, 260
U.8. 226, 69 L.EA. 250.

Neither the Constitution of a state nor
an act of its legisiature can prevent the
application of an Act of Congress to the
Indian tribes residing in the state, but
subject to the control of the penera} gov-
ernment. . 8. v, Boyd, N.C.1507, 83 F.
547, 27 C.C.A. 592.

Statute permitting Choctaw and Chick-
asnw  Freedmen to purchase wunallntted
lands at appraised value was valid though
not ratified or approved by such Indian
nations. Smith v, Willinms, 1928, 269 P,
1067, 132 OKkl. 141,

2. Construction

| Statutes concerning the rights of Indi-
ans are to be liberally construed in their
favor. U. S. v. 2,005.32 Acres of Land,
More or Less, Situate in Corson County,
S, D., D.C.8.D.1938, 160 F.Supp, 193.

Acts of Congress relating to Indians are
construed In such manner as to give the
greatest protection possible to Indians.
G. 8. v. Drumimond, D.C.OkL1¢41, 42 F,
Suapp. 938, affirnted 131 }.24 568.

3. —— With other laws

Legislative history of that portion of
New Mexico Enubling Act providing that
inhabitants agree to disclaim al} right and
title to all lands lying within boundaries
owited or held by any Indians or Indian
tribe, indicates that the purpose was to
precinde any possible challenge by the
state of titles acquired therein to grants
mnrde by the Governments of Spain or
Mexico, and there was no intent to limit
the provisions of this section providing
that no purchase, grant, lease, or other
conveyance of land from any Indian na-
tion or tribe shall be of any validity un-
‘less nade by treaty or convention en-

tered into pursuant to Constitution, Alon-.

zo v. U. S, C.AN.M193T, 249 F.2d4 189,
<certiorari denied 78 S.Ct. 429, 355 U.S. 940,
2 L.1d.2d 421.

Contracts of the charncter described
in this section are not included within
the provisions of section 81 of this title.
1885, 18 Op.Atty.Gen, 235,

4, XPurpose

The purpose of this section ﬁroviding
that no purchase, -grant, lease or other
conveyance of lands or of any title or
<laim thereto, from any Indian nation or
tribe of Indians, shall be of any validity
In law or equity, uniess the same be made
by treaty or convention entered into pur-
suant to the Constitution is to prevent

unfair, improvident or improper disposi-

tion by Indians of lands owned or pos-

PROTECTION OF INDIANS

25 §177

Note 8
sessed by them to other parties, except
the United States, without the consent of
Congress, and to enahle the government,
acting as parens patriae for the Indians,
to vacate any disposition of their lands
made without ity consent, Federal Power
Commisaion v, Tuscarora Indian Nation,
App.D.C.1960, 80 S.Ct. 53, 362 U.S, 99, 4
L.Ed.2d 384, rchearing denied 80 S.Ct. 858,
362 U.S. 936, 4 L.EA.2d 813 (2 mems).

Reasons for imposition of restrictions
against alienation is not related to the
mauner in which Indians have acquired
their lauds, since purpose of restrictions
is to protect the Indians ngninst loss of
their own lands by improvident disposi-
tion or through overreaching by members
of other races. Alonzo v. U. S., C.ANDL
1057, 249 F.2d 189, certiorari denied 78 S.
Ct, 429, 355 U.S. 40, 2 L. Ed.2q 421,

5. Sovereign exclusion

This section providing that no purchase,
grant, lease or other conveyance of lands,
or of any title or claim theretn, from any
Indian nation or tribe of Indians, shall
be of any validity in law or equity, un-,
less the same be made by treaty or con-
vention entered into pursuant to the Con-
stitution is not applicable to the sovereign
United States nor, hence, to its liecensees
to whom Congress has delegated federal
eminent - domain powers under Federal
Power Act, section 814 of Title 16, and
therefore this section was not applicable
to the taking of lands owned in fee sim-
ple by Tuscarora Indian Nation for a li-
censed Niagara power project, Federal
Power Commission v. 'Tuscarora Indian
Nation, App.D.C.1960, 80 S.Ct. 543, 362
U.S, 99, 4 L.BEd.2d 584, rehearing denied
80 S.Ct. 858, 352 U.S. 934, 4 L.Ed.2q 873
(2 mems),

6. Consent of United States

Regardless of how title to land may
have been acquired by tribe, consent of
United States Is prerequisite to alienr-
tion. Tuscarora Indian Nation v. Feder-
al Power Commission, 1959, 265 F.2d 338,
105 U.S.App.D.C. 146, reversed on other
grounds 80 5.Ct. 543, 362 U.S. 99, 4 L.Ed.2d
554, rehearing denied 80 S.Ct. 838, 362 U.S.
956, ¢+ L.Ed.2d 873 (2 mems).

7. Definitions

The expression ‘“under the authority of
the ‘Untted States” means.the coostitu-
tional authority of the VUnited States,
1796, 1 Op.Atty.Gen. 85.

8, Indians within section

Although this section limiting aliena-
tion of Indian Iands except by treaty or
convention pursuant to constltution, and
extending over Indian tribes of New Mex-

141



-
25 § 177
Note 8

ico in 1851, 9 Stut. 587, § 7, does not ex-
pressty refer to Pueblo Indians, it never-
theless * includes them, since *lndian
tribe,” used therein, means body of In-
dians of same or similar ruce, united in
community under one leadership or gov-
eroinent, and inhabiting particular though
sometimes ili-defined territory, V. S, v,
Candelaria, N.M.1926, 48 S.Ct. 561, 271 U.
S. 432, 70 L.)d. 1023, See, also, Iueblo
of Santa Rosa v. Fall, 1927, 47 S.Ct. 361,
273 U.S. 315, 71 L.Ed. 638.

Where Indians of each puehio in New
Mexico coliectively as a community, have
a fee simple title to lands of the pueblo,
their Jlands owned in fee under patents
from the United States are subject to
legislation of Congress eunacted in the
exercise of the government’s guardian-
ship over Indian tribes and their proper-
ty. Alonzo v. U. 8., C.ANDMI57, 249 P,
2d 189, certiorari denied 78 S.Ct. 420, 353
T.S. 840, 2 L.EJ.2d 421.

Lands acquired by DPueblos Tribe
through purchase were subject to re-
strictions against alienation as were

lands acquired by the pueblo in any oth-
er manner, Id.

This section affected land held in trust
by United States for KEastern Band of
Cherokee Indians under. guardianship of
federul government, notwithstanding that
such Indians were citizens of North Caro-
lina and were subject to North Carolinn
law and that the band was Incorporated
under a state charter and attemipted to
take action thereunder, U. 5. v. 7,405.3
Acres of Land in Macon, Clay and Swain
Counties, C.C.A.IN.C.1938, 97 F.2d 417,

9.

Senecn Xndinns of New York
The State of New York exercises the ex-
clusive sovercignty and jurisdictlon ‘over
the Seneca nation of Indjans, and Laws
N.Y.1902, ¢ 296, entitled “'An act to amend
the Indian law in relation to the erection
of poles and wires on the Tonawanda
roservation,” is thercfore not unconstitu-
tional and void, as conflicting with this
section, Jeniison v. Bell Telephone Co. of
Buffalo, 1906, 70 N.I. 728, 183 N.Y. 403,

10. Operation of scction as dependent on
. character of title of tribe

The operation of this section does not
depead on the nature or extent of the ti-
tle of the tribe or nation, and it applies
whether the title is fee simple or merely
a right of occupancy. 1883, 18 Op.Atty,
Gen. 233, ’ .

This section is broad enough to include
a tribe holding lands by patent from the
TUnited States. 1857, 9 Op.Atty.Gen. 24,

11, Nature of title or interest of tribe
in tribal lands .

A title to land under grant to private
jndividuals made by Indian tribes ér na-
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tions northwest of ‘the Ohio river in 1773
and 1775, was void as agaiust the title of
a grantee fromn the United States. John-
son v, Mcintosh, Iil1823, 21 U.S. 543, S
Wheat, 543, § L.Ed, 631.

The fee in unsold lands s either in the
federal or state governments and the
Ingdians have ouly a right of use. God-
frey v. Beardsley, C.C.1nd.1841, Fed.Cas,
No.5,497. See, also, Goodfeliow v, Muc-
Key,  C.C.Kun.18Si, Fed.Cas.No.5,537.

The seisin of lands of Indian tribes iy
in the sovereign, Jacrkson v. Porter, C.C.
N.Y.1823, Fed.Cas,No.7,143.

12. Contracts aflTecting rights of Alaska
Indians to possess lands, validity
of

The rights of the Indians of Aluska to
possess their lands cannot bhe disturbed
by force or.contract, and any contruact
affecting such right, made by any Indi-
an of the native Alaska tribes, is void.

U. S. v, Berrigan, 1905, 2 Alaska 442,

13, Grants—Validity of deed induced by
.Iraudulent representations to

character of instrument

Where illiterate Indian was induced by
fraud to sign deed, believing that he wasy
signing contract authorizing employment
of attorney, in absence of negligence on
his part deed is void, conveys no title,
and will be reformed In equity to spenk

as

the truth., Thompson v, Coker, 1025, 241
. 4386, 112 Okl, 263. .
14. Color of title, deed in violation

of restriction on alienation as

A deed by an Iudian in contravention
of a legislative grant, which withholds or
restricts the power of alienution, is not
color, of title. Smythe v, Henry, C.C.N.
C.1800, 41 F. 7053. See, also, Sunol,v, Hep-
Lurn, 1830, 1 Cal, 234; Taylor v. Brown,
1888, 40 N.W. 523, 5 Duk. 335,

Under Act May 27, 1908, § 4, providing
that allottéd lands shall not be subjected
or held liable to any form of personal
claim or demand against anllottees prior
to removal of restrictions, adininistra-
tor’s deed in pursuance of sale of Indian
citizen's allotment of land for debts in
violatlon of such provision cannot be
deemed color of title su as to bar claim
of minor heir by limltations under Comp.
St.0Kk1.192], § 183, subd. 2, and section 184.
Dawes v, Brady, 1925, 241 P, 147, 112 Okl.
289, i

15, ~— Quitelaim, with covenant of fur-
ther aossurance when title
should bLe acquired from Gov-
ernment, as within prohibition
of section

v here Sioux half-breed. and beneficiary
unider the ftreaties and .acts of Congress:
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setting apart the half-bLreed reservation
near Lake Pepin, being in possession
of certain Jands within the reservation,
quitclaimed, with- covenant of further as-
surance, and sarrendered possession, to
defendant, who quitclaimed to A., with
covenants of further assurance when he
should thereafter acquire title of the
United States, the deed from defendant
to A. was not void as against public pol-
jey, nor in contravention of this section.
Iope v. Stone, 1855, 10 Minn, 141 (Gil.
114). Co

16. Leases

McKinoey's N.X.Indian Law, § 85, au-
thorizing leases nnd the leases for mining
of gypsum on Tonawandn Reservation of
Tudinns in New York state on lands
which hiad been conveyed by Secretary of
the Interior to Comptroller of the state
of New York in trust for Tonawanda
Indians are not void as violating this
section, providing that no conveyvance of
Indian Iands shall be valid unless mnde
by treaty or convention pursuant to the
Constitution. U. 8. v, National Gypsum
Co., C.CLAN. Y104, 141 F.2a 8&59.

A lease of Indian lands to a white man
without the consent of the Indian agent
and the Commissioner of Indian Affairs,
and without anthorization by nct of Con-
gress or treaty obligation, was void.
Coey v, Law, 1904, 77 P, 1077, 36 Wash,
10. ~See, also, Light v. Conover, 1501, 63
P. 966, 10 Okl T732; Cherokee Strip Live
Stock Ass'n v, Cass Land, ete., 1807, 40 8.
W. 107, 138 Mo. 3H; Coey v. Low, 19504,
77 P. 1077, 36 Wash. 10.

Indian trihes cannot lesse their reser-
“vation without the authority of sowme law
of the United States, 1855, 18 Op.Atty.
Gen, 235. )

No general power appears to be con-
ferred by statute upon the President, the
Secretary of the Interior or any other
officer of the government to make, au-

thorize or approve leases of lands lheld

by Indian tribes. Id.

17. Grazing lenses

A lease of land for grazing is within
this sectin, the duration of the term is
iminaterlal and neither the President nor
the Secretary of the Interlor has nuthor-
ity to make a lease, for grazing purposes,
of any part of an Indian reservation, nor
will their approval of any lease made by
Indians render it valid, 1833, 18 Op.Atty.
Gen, 235.

18, —— Mining leases

Under this section and Act Mar, 1, 1589,
c. 333, 25 Stat, TSi, repealing &Il laws
previously existing intended to prevent
the Chickasaw Nation from lawfully mak-
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ing leases for mining coal for a period not
exceeding 10 years, leasss executed by
the national secretary of the Chickasaw
Nation, in October, 1890, for the mining.of
coal and other minerals, were valid, so
far as they authorized the mining of coal
for a period not exceeding 10 years. Me-
Bride v. Farrington, N.Y.1006, 140' F., 114,
70 C.C.A. I6. ’

Since the pnssage of Act July 1, 1902,
providing for the allotment of the lands
of the Cherokee Nation, Chernkee citi-
zens have the power to lease their allot-
ments when selected for mineral pur-
poses with the approval of the Secretary
of the Interior. 1904, 25 Op.Atty.Gen.
168,

Mining leases made by citizens of the
Choctaw Nation of Indians, in the Indian
Territory, and the Osage Coal and Min-
ing Company, a Missouri corporation, for
the mining of coal, ete, in said territory,
were not such as could properiy receive
the approval of the Secretary of the In-
terior under former laws. 185§, 18 Op.
Atty.Gen, 456,

19,

Where a party holds a lease of Indian
lands approved by the Interior Depart-
ment and providing that he wiil not at
any time sublet or transfer any of his
interest to any person without the con-
sent of the lessor and the approval of the
Secretary of the Interior, a subletting
without the consent of such Secretary
cenvers no interest. Reeves & Co. v.
Sheets, 1903, §2 P. 487, 16 Okl 342.

Subletting

20. —— Righty and liabilities under il-

legal leases

One who takes leases of Indian lands,
Enowing them to De illegal, and relying
on the difficulties in the way of the Gov-
ernment’s enforcing its rights, is not’en-
titled to the aid of equity to restrain
any action the Government may see fit
to take to oust him, Beck v, Flournoy
Live-Stock & Real-Estate Co., Neh.1884,
65 F. 20, 12 C.C.A. 447, appeal dismnissed
16 S.Ct. 1203, 163 U.S. 688, 41 L.Ed. 305.

An action .for rent on hehalf of the
Cherokee Nntion could not be maintained
on a lease of lands made by such nation
Mayes v..
Cheroliee Strip Live Stock Ass’'n, 1897, 51
P. 213, 58 Kan, 712, ’

One in ‘possession of land in the ‘"Chero-
kee Outlet” may recover as upon a quan-
tum meruit for pasturing thercon cattle
delivered to him for that purpose, if
there is no showing that he leld the
land without consent of the Indians, re-
gardiess of the question whether his
lease, If he had one, was valid as against
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the Indians or the Government. Xansas
& N. M, Lund & Cuttle Co, v, Thompson,
1867, 45 I, 34, 57 Kan, 792,

A lessee of lands in Indian Territory
cannot avoid payment of rent hecuuse the
lessor obtained the Iand under a leuse
by the Chervkee Nation, which was veid,
because not executed as required by this
section, where such lessee took posses-
sion und‘enjoyed the henefits of the lease.
Cherokee Strip Live-Stock Ass'n v, Cass
Land & Cattle Co., 1897, 40 S.WW, 107, 138
Mo, 294,

21. Purchases and sales—Effect on right
of individual members of tribe to
scll

Under this section declaring that no
conveyance from an Indian tribe shall be
of any validity unless guthorized by trea-
ty, where a tribe could not sell, individ-
ual members could not; for they had
neither an undivided interest in the tribal
land nor any vendible interest in any
particular tract. Franklin v. Lynech, Okl
1914, 34 S8.Ct, 505, 233 U.S. 269, 35S L.Id.
954,

The omission of the words “any Indi-
an’” from the prohibition of purchases and
leuses *from any nation or tribe of Indi-
ans,” while former statutes extended the
prohibition to purchases or leases from

“any Indian,” shows an Intention to re- .

move the general restriction on nliena-
tion by individual Indians of sections of
lund reserved to themn respectively by a
treaty with the United States. Jones v.
Mechan, Minn.1899, 20 S.Ct. 1, 175 U.S. 1,
44 L.EQ. 49.

Under the treaties with the Creek Na-
tion, lands were conveyed to the nation
as a tribe, and not to the individual mem-
bers thereof, or to themn in comimon, and
the nation has no power of alienation,
and an individual can acquire no vested
interest in any specific tract. Tuttle v.
Moore, 1001, 64 S.W. 583, 3 Ind.T. 712,

The prohibition has the same applica-
tion to individual Indians that it has to
Indian nations awd tribes. 18%6, 1S Op.
Atty.Gen, 435,

22, Torce or fraud,
sales becnuse of

invalidity of

Sales by the Creeks, where purchasers,
either by force or fraud, abstract from
them the purchase money, are fraudulent
and void as are sales approved by.Presl-
dent where the reservee was personated
by other Indians, and patents may be
withheld, 1837, 3 Op.Atty.Gen, 239.

23, ——- Rights of purchasers of Indian

lands generally
Purchasers take with notice of treaties
and with knowledge that they can oniy
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occupy Ly prrmission from the Indians.
1900, 23 Op.Afly.Gen. 214.

YWhere property on a reservation was
vested by law in an Indian tribe as a
community, transfers therenf Ly individ-
ual Indians being invalidated. it iz no
defense to an nction by the trib2 for con-
version of such property that defendunt
had acted as agent-fur another, eor hud in
good faith and without notice, purchased
it from one who had purchased it from
an individoal Indian, Seneca Nation of
Indians v. MHammond, N.Y.1574, 3 Thomp.

L& CLOBT

24, Sale or transfer of allotted lands of
individual Indians—County court
order bLased on Act removing re-
strictions passed after filing ol pe-
tition for sale
Where petition for decree of sale of al-

lotted lands of Indian minor of lesxs than

half Indian blood "was filed before Act

Muy 27, 190S, removing restrictions, be-

came effective, but not acted on till after

such Act went into effect, county court
had power and authority to consider and
act upon it as if it had been filed after

Act became effective. Luker v, Masterson,

1925, 234 P. 727, 109 OKl. 75.

23. —— Effect of declaration of heirship
by prespective allottee before
selection of nilotment

Under this section and Act July 1,

1002, §§ 12, 15, 16, 42, three-fourths bleod

Choctaw Indian had no individual alien-

able right or interest in allotment bhe-

fore she sclected it, and her written dec-

laration of helrship, under Mansfield's
Dig. Ark, 1884, §§ 2344, 2545, made two
months before slhie selected her aliot-

ment, did not vest any title or right to
possession In person designated as her
heir at law; Act May 2, 1890, § 31, put-
ting in furce In Indian Territory certain
provisions of the laws of Arkansas be-
ing inapplicable as in confliet with the
Act of 1902, Arnold v, Ardmore Cham-
ber of Commerce Industrial Corporation,
C.C.A.0k1.1925, 4 F.2d §38,

26. Trustee, title of State as

Under Laws N.Y.1860, ¢. 439 authoriz-
ing acceptance of deed to land from Sec-
retary of the Interior in trust for Tonn-
wanda Indians, trust nssumed hy New
York Comptroller was not a dry or pas-
sive trust hecause of New York statute
relating to permissible trusts, so as to
vest titie thereto in the Tonawanda Band
itself, where snid chapter authorizing
taking of the trust concluded with the
words “Anything ‘in the Act of the legis- ’
lature of this state, definlng the purpose
for which trusts may be created to the
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contraty notwithstanding”. U. 8. v. Na-
tionnl Gypsum Co,, C.C.AN.XY1044, 141 F.
24 §39.

27. Adverse possession

A state cannot affect the interest of the
United States through statutes of limita-
tion or adverse possession, TU. S. v. 7,405.3
Acres of Land in Macon, Clay and Swain
Counties, C.C.AN.C.1933, 97 F.2d 417.

If land is not alienahle by Indinns, ti-
tle cannot be obtnined as against them
by adverse possession., Id.

Adverse possession under a state stat-
ute of limitations will not give title to
lunds held in trust for the common ben-
efit of an Indian trib2
United States exercises guardianship. Id.

Code N.C.1935, § 429, requiring persons
suing for recovery or possession of real-
.y to hnve been seized or possessed of
realty within 20 years before commence-
ment of action did not preclude United
States from asserting as against a power
company claiming title to North Curclina
land Ly adverse possession that titie to
such land, which had net been in actual
possession of Eastern Band of Cherokee
Indians, was held by TUnited States in
trust for such Indians, since adverse pos-
session could not operate to divest the ti-
tle held for the Indiaus, and constructive
possession followed the title. Id.

28. Noncitizens, conveyances to

Land held in trust by TUnited States
_for Kustern DBand of Cherokee Indiang
under guardianship of fedefal govern-
ment could not Dbe taken by .contract,
adverse possession or otherwise without
the consent of the TUnited States, not-
withstanding that title to the land was
originally obtained by grant from the
state of North Carolina, or that the Indi-
ans were citizens of North Carolina and
subject to North Caroiina laws. U, 8, v,
7,403.3 Acres of Land in Macon, Clay and
.Swanin Counties, C.C.A.N.C.1938, 97 F.2d
417.

The law did not permit a white man
to acquire the title to land held by an
Indian in the Choctaw or Chickasaw Na-
tion. Turner v. Gilliland, 1903, 76 S.W.
233, 4 Ind.T. 606,

The purchase of an improved farm
from a Choctaw Indian by one not a citi-
zen of the Choctaw XNation did not give

" the grantee the right of possession and
occupancy as against a citizen of the
Clioctaw Nation who subsequently pur-
chased the land from the grantor. Rog-
ers v, IIill, 1931, 64 S.Ww. 536, 3 Ind.T,
562,

YWith respect to certain tribes and in
certain jurisdiction the rule has been

T.25U.5.CA—10
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that a noncitizen of the tribe cannot ac-
quire any title by purchase of Indian
lands, Hockett v. Alston, 199, 58 S.W.
675, 3 Ind. T, 432,

Where the laws of the Creek Nation
authorized citizens of the nation to make
contracts securing them certain special
rights in communal pastures, the right
could not he secured br or in conjunc-
tion with persons who were not citizens
of the nation. Turner v. T. S, 1916, 51
Ct.Cl1, 123,

29, Extinguishment of rights of Indians
in tide lands under treaty giving
authority to relocate reservation

The executive order of the President
in 1857, setting apart Jands bordering
Commencement Bay in Qregon Territory
for the Puyaliup Tribe of Iundians, did
not grant right or title to shore lands,
which could only be dons2 by Congress
for some national purpose; and in any
event, under the provision of the Treaty
of Dec. 26, 1854, 10 Stat. 1132, vesting in
the President power to change and relo-
cate the reservativn, the subsequent al-
lotment and conveyance in severaliy of
lands therein in aceordance with a sur-
vey made under Act May 29, 1872, c, 233,
17 Stat. 186, in which the shore line was
meandered and the lands allotted ex-
tended only to line of ordinary high tide,
had the effect of extinguishing richts of
the tribe as a community to tide lands,
if any such previously existed. TU. S. v.
Ashton, C.C.Wash.1090, 170 ¥, 509, appeal
dismissed 31 S.Ct. 718, 220 U.S, 604, 55 L.
Ed. 605. ’

30. Compens_nﬂon——Ofﬁcia]s
Under an appointment of defendant
by the Secretary of the Interior as an

Indian commissioner to studyr the needs
of and negotiate treaties with certain
Indian tribes as dirceted, at a salary of
$S per day and actual traveling expenses,
the salary to begin when defendant left
his home and to be paid while “actually
engaged” in the performance of his du-
ties, he was entitled to salary so long
as he remnined away from home at the
places to which he wus assigned, per-
forming such duties as directed and re-
porting regularly, and not merely for
the days on which he was actively en-
gaged in the performance of some duty,
and especially where that was the prae-
tical construction placed upon the con-
tract by both parties. U, S. v. Hoyt,
YWash.1009, 167 ¥. 301, 93 C.C.A. 53.

31 Property

Where, the state .duly negotinted a
treaty with various Indian tribes, in the
presence of a federal commissioner, and
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thereafter a dispute arose over the mean-
ing and application of the terms of the
treaty, the state had the right to settie
such dispute under that treaty by a legis-
lative grant of cumpensation and thus the
grant of compensation was not the nego-
tiation of a new purchase of property
“from an Indian tribe, but rather the ad-
justment of a claim -which had arisen as
a result of ambiguous lauguage of a cer-
tain treaty in question, and therefore such
payment was mot in conflict with this
section, St, Regis Tribe of Mohawk In-
dians v. State, 1938, 132 N.E.2d 411, 5 N.X.
24 24, 177 N.X.5.2d 289, certiorari denied
79 S.Ct. 5584, 359 U.8. 910, 3 L.Ed.2d 573,
rehearing denied 79 S.Ct. 1144, 359 U.S.
1015, 3 L.EQ.24d 1030,

A Dbare right of occupancy by Indianas
conveyable hy them only to the state,
is not the kind of property right which
must, as a matter of due process, he
compensated for hy the state upon its
taking title to Indian lands unless a stat-
ute authorizes it, 14,

Where sovereign has declared that
thercafter Indians are to hold certain
lands permaunently, compensation must
be paid for subsequent taking, and while
tliere is no particular form for recognl-
tion of the Indian right of permanent
occupancy, it may bhe established in a
variety of ways but there inust he a
definite intention hy the coustituted au-
thority to sccord legal rights not merely
permissive occupalion. St. Regis Tribe
of Mehawk Iudians v. State, 1956, 1538 N.
Y.8.24 540, 4 Mise.2d 110, reversed on oth-
er grounds 168 N.Y.S.2d §%4, 5 A.D.2Q 117,
afirmed 177 N.Y.52ad 259, 5 N.Y.2d 24,
152 N.E. 411, certiorari denied 79 S.Ct.
586, 359 U.S. 910, 3 L.Ed.2d 573, rehearing
denled 79 S.Ct. 1146, 339 U.S. 1015, 3 L.
Ed.2d 1039,

In a proceeding by the St. Regis Tribe
of Mohawk Indians against the state for
compensittion for the taking of an islund
in the St, Lawrence Iiver, where the
state ‘contended that any interest the
tribe may have had, was extinguished by
o treaty and was ceded to the state and
the tribe miaintained that the island was
not ceded, a trlable issue on title or
interest was presented which,.could not

§ 178.
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be suiamarily disposed of on motion to
dismiss. Id.

32. Jurlsdiction

Under Manst.DigArk, §§ 335003311, as
construed by state of Arkansas and made
applicable. to Indian Territory by Act
May 2, 1890, § 31, 26 Stat. 94, court for
judieial district where land allotted to
Choctaw Indian after her death was situ-
ated, had jurisdiction of guardian’s pe-
tition for sale thereof, in that lt was not
merely ancillary to original guardian-
ship proceeding in another district, but
had status of an independent suit, Joines
v. Datterson, Ok1.1927, 47 S.Ct. 705, 274
U.S. 544, 71 L.BEQ. 1194,

Under Enabling Act, § 19, 34 Stat. 277,
and section 20, as amended by Act dar.
4, 1007, § 3, 34 Stat, 1287, and Const.OklL
Schedule, §§ 1, %, 23, petition by guard-
ian for minor Choctaw Indians for sale
of land, begun in district wherein land
was situated, being an original and in-
dependent proceeding, was properly
transferred to court within such county
for further action thereon after OKkla-
homa'’s admission into the Union as a
state. Id.

33, Summary judgment

The TUnited States which moved for
sununary judgment in action to invali-
date leases in Indian Reservation could
raise no questinii on appeal as to.pro-
priety of that mode of procedure. TU. S.
v. National Gypsum Co., C.C.A.N.X.19H,
141 .24 839.

34. Penalties

The penal part of thls section does not
reach to the mere inducing or negotiat-
ing of a lease of Indian lands for graz-
ing purposes, as the wording of :uch
part of the statute makes the penalty
applicable only to treating for the “title
or purchase” of any lands. U, S. v.
Hunter, C.C.Mo0.1834, 21 I, 615.

No private person can procure a con-
veyance from the Delawares or negotinte
for that purpose in view of the treaty
with the Delawares of May 6, 1854, with-
cut becoming an offender under this sec-
tion. 1837,  Op.Atty.Gen. 25.

Fees on behalf of Indian parties in contests under

In contests initiated by or against Indians, to an entry, filing or
cther claims, under the laws of Congress relating to public lands
for any sufficient cause affecting the legality or validity of the entry,
filing or claim, the fees to be paid by and on behalf of the Indian
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“[AUTHORIZATION OF AP-
PROPRIATIONS]

“Sec. 7. There is herehy- authorized to
be appropriated a sum not to exceed
2,500,000 to carry out the provisions of
this resolution. TUntil such time ag funds
are appropriated pursnant to this section,
salaries and expensey of the Commission

§ 175. United States attorneys to

Supplementary Index to Notes

Attoroey's fees 4
Discretion 8-
Fiduciary standards 5

1. Construction
To same effect as sccond paragraph of
original annotation, sea U. v. Gila

River Pima- \hricopa Indian Communlty,
C.A.Ariz.1968, 391 F.2d 53.

4, Attorney’s fees

District court was without power to
awnrd the Pyramid Lake Puiute Tribe of
Indians attorney fees for retained counsel
in comnnection with tribe’s successful liti-
gation challenging issuance by Secretary
of the Interior of regulation establishing
the basis for determining the amnount of
water to be provided the Truckee-Carson
Irrigation District, notwithstanding that
services of the Lmted States attorney
were unavailable to the Tribe. Pvrmmd
Lake Paiute Tribe of Indians v. Morton,
1074, 4909 F.2a 1095, 163 UQAppDC 90,
certiorari denied 95 S.Ct.

Neither sections 81, 81:1. nud 81h of this
title providing for retuiner of private
counsel for Indiuns with approval of
Secretary of Interior on claims against
United States nor this sectinn imposed
ltability on government for payment of
attorney fees to Indians who unsuccess-
fully requested United States Attorney to
represent thein before trial of condemna-

§ 176.
Sunpplementary Index to Notes

Survey of reservations

Expenses of surveys 6

6. Expenses of surveys

Whnere it is provided in a treaty of ces-
sion of Indian land that a tract will he
surveyved and marked out for the exclusive
use of the conveying tribe as an Indian
reservation, and that the President might,
in his dlscretion. from time to time, cause

25 § 177
Note |

shall be paid from the contingent fund of
the Senate upon vouchers approved by
the Chairman. To the extent thut any
payments are made from the contingent
fund of the Senate prior to the time ap-
propriation is made, such payments shall
be chargeable against the maximum
amount authorized herein.” L

represent Indians

tion actions and thereafter retained
counsel on approved contingent fee basis.
U. 8. v. Gila River Pima-Maricopa Indi-
gsn Community, C.A.Ariz.1968, 381 F.2d
5., Flduclary standards '
The conduct- of the United States,
disclosed in the acts of those who repre-

sent it in dealings with Indians, should .

be juidged by the most exacting fiduciary
standards. Pyramid Lake Paiute Tribe
of Indians v. Morton, D.C.D.C.1973, 334
F.Supp. 232, supplemented 360 F.Supp.
669, reversed on other grounds 499 F.2d
109,) 163 U.S.App.D.C. 80, certiorari denied
05 S.Ct. 1351, 3

8. Discretion

-The authority under this section of the
United States attorney to represent Indi-
ans in all suits at law and in equity is
discretionary. Sait River Pima-Maricopa
Indian Commuuity v. Arizona Sand
Rock Co., D.C.Ariz.1972 333 F.Supp. 1093.

Where the United States pointed out
that alleged trespassers on tribe's land
were operating under permxts agreements
and licenses is3ued or uitimately derived
through various branches of the United
States government. and a letter written
hy assistant secretary, Bureaw of Land
Management, supported such allegation,
shonld the Tnited States represent the
tribe in such action ultimately a confiict

of iunterest would result, and hence it was

within sound discretion of the Attorney
General to refuse to do 50,

the.whole or some portion of.the reserva-
tion to be surveyed into lots [for assign-
ment to individual Indian families as
might be willing to locate on them as per-
manent homes], the parties intended that
the survering should be done at the Gov-
ernment’s expense and a later act of Con-
gress requiring the tribes to bear the ex-
pense of a later survey violated the earlier
treaty provision and took rights away
from the Indians who were parties to the

treaty. Confederated Salish and Kootenal

Tribes v. U. S., 1084, 167 Ct.CL, 403,

§ 177. Purchases or grants of lands from ln(hans BRI i

Supplementary Index to Notes

Conveyances 385

Declaratory judgment 33a

Flduciary obligation 4a

Parties 6a .

Tax assessments 27a A

Treatles, nature and extent of rlghts ac-
qulred under 36

1. Puwer of Congreass Lo legisliate for

Protection of Indians
Once the United States was organized
and the Constitution ndopted, tribal
rights to Indian lands became the exclu-
sive province of rederal law and Indian
title, though recognized to be only a
right of ‘occupancy, is extinguishable
only by the United States, and such rule
applies in all the stutes, including the
original 13, Oneida Indian Nation of N.
Y. State v. Oneida_County, New York, N.
Y.1974, 94 S.Ct. 772, 414 U.B, 661, 39 L.
Ed.2a 73.

The federal government possesses

(hueatloned power to convey fee to
lnn occupied by Indian tribes, al-
though grantee takes only naked fee and
cannot disturb occupancy of Indians.
Bennett County, S. D. v. U. 8., C.AS8D,
1968, 394 F.24 8, . : .

All questions with respect to rights of
occupancy in land, manner, time- and
conditions of extm"uuhment of Indian
title are solely for consideration of feder-
al government. 1d.

* Paramount authority of federal govern-
ment over Indian tribes and Indians is
derived from Constitution, and Congress

. has power and duty to enact legislation

for their protection as wards of the Unit-
ed States., Maryland Cas. Co. v. Citizens
Nat. Bank of West Holly\vood C.A.Fla.
'1966, 361 F.2d 517, certiorari denied 87
S.Ct. 27, 385 U.S. 018, 17 L.Eda.2d 143.
Inclusion within a state of lands of
the United States doea not take from
Cungress the power to control their oc-
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‘cupancy and use, to protect them from
‘trespass and anury and to prescribe the
conditions upon which others may obtain
T %hts in them, even though this may In-

ve the exercise in some measure of the .

olice power. Assiniboine and Sioux
ribes of the Fort Peck Indian Reserva-
tion, Mont. v. Calvert Exploration Co.,
D.C.Mont.1063, 223 F.Supp. 909,
2. Construction .
Treaties with Indians mu:.t be inter-
reted as they would have understood

{them, Choctaw Nation v. Oklahoma,
Okl1.1970, 90 S.Ct. 1328, 397 TU.S. 820, 23
L.Ed.2d 615, rehearin

1834, 398 U.5. 943, 28 L.Ed.2d 285
Any doubtful expressivas in treatles

. with Indians should be resolved iu the

Indians' favor.

To assure utmost falrneﬂs ln trnnsn:-
tlons between United States and Its Indi-
. an wards, any intent to deprive Indian
tribes of their rights in land, or other-
*wise bring about extlugulshment of Indi-
an title, either by granrs in abrogation
of existing treaties or through other
Congressional legislation, must he clearly
and unequivocally stated and language
appearing In such grants and statutes is
not to be construed to prejudice of Indi-
ans, Bennett County, 'S, D, v. U. 8, C
A.8.D.1968, 394 F.24d 8.

Plain meaning Interpretation of phrase
“any * * * tribe of Indiang’” as used
in this section, forbidding cunveyance of
Indian lands without consent ot United
States, is the only construction of this
section which comports with basic policy
of United States as reflected in this sec-
tion to protect Indian right of occupancy
of their aboriginal lands. Joint Tribal
Council of Pnssamaquoddy Tribe v. Mor-
ton, D.C.Me. 1973, 388 F.Supp. 649.

Court would not decide whether or not
this sectinn is_applicable to sales or dis-
ositions by Indiany to states., Seneca
b'latgolr_\_ of Indians v, U. 8., 1965, 173 Ct.

. T, .

4. Purpose

Purpose of this sectinn forbidding con-
veyance of Indian land without consent
of the United States is to protect land of
Indian tribes in order to prevent fraud
and unfairness. Joint Tribal Council of
Passamanuoddy Tribe v. Morton, D.C,
Me.1973, 338 F.Supp. 649, .

48. Flduciary obligation

By virtue of duty imposed hy this sec- . g12

tion, United States has an obligation to
do whatever is neceszary to protect Indi-
an land when It becomes aware that In-
dian rights have been viniated, even
. though United States did not particlpate
in the unconscionable transaction. Joint
Tribal Council of Passamaruoddy Tribe
v. Morton, D.C.Me.1973, 338 F.Supp. 649.

VYhere Congress never expressly termi-
nated its relationship with the Passama-
quoddy Tribe, failure of Federal Govern-
ment to object to Maine's undertaking
certain obligations for protection of
Tribe did not evidence such a clear con-
grernonal Intent as would support a
finding of a terminatinn of Federal Gov-
ernment's obligation toward the Passa-
maquoddies. Id.

Prior to 1790 when Congress under the
Constitution adopted this sectinn no fidu-
ciary role with respect to Indians had
been assumed by the Continental Con-
gress under the Articles of Confederatinn
with respect to Indian lands which were
within the borders of the new states.
Senera Nation of Indians v. U, S, 1985,
173 Ct.Cl. 017.

The Treaty of Canandalgua of Novem-
ber 11, 174, 7 Stat. 44, did not, in itself,
vest any fiduciary responsibility or su-
pervisory role in the Federal Government
with respect to transfer of Indiam land=

denied 80 S.Ct.

INDIANS

to others, Its purpose belng to reconfirm
peace and friendshig between the United
States and the Six Nations, to correct au
inadvertent error In boundaries of lands
theretofore aliotted to the Indlans, and
to relinquish any rights the Umted
States may have acquired through this
error, and there wasg no purpuse to di-
vest New York and Massachusetts of
their rights or te supervise sales or
trausfery of Seneca territory, 1d.

T'his section created a speclal relation-
ship between the Federal Government
ind the Indians with respect to the dis-
pusition of their lands, in that the Unit-
¢d States nssumed respon:nbllltv te pro-
tect and guard the Indlans against un-
fair or fraudulent treatment io land
%éunsuctlons with private individuals,

Iiduciary relationshlp of the United
“:tates to Indian tribes is not the Bsame
in the case of every tribe, and when
de ling with an organized Indian tribe
which customarily takes steps to further
its own interests, the Federal Govern-
ment need not exercise constant supervi-
sin- over that tribe’'s affairs, the meas-
ure of accountability depending upon- the
whole complex of factors and elements In
the particular case. Seneca Nation of
Indiang v. U. 8., 1963, 173 Ct.Cl, 912,

8. Consent ot Unlited States

Third parties, aud in particular stuates
and municipalities, acquire only such
rights and intereats in Indian lands as
may he specificnlly granted to themn by
fcderal government. Bennett County, S,
D. v. U, 8., C.A.5.D.1068, 304 F.24d 8.

This -section requires that the TUnited
States supervise sales of Indian lands,
and approval of such sales may be glven
by Congress after the sales take place
and ratification of the transaction may
he implied from soine separate action
tnken by Cougress, so that where the
State of New York without the contem-
poranecus approval of Congress took by
eminent domain certain Indian land for
a price not claimed to have been inade-
quate, and Congress therealter provided
that New York game laws should apply
with respect to lands formerly acquired
hy New York in condemnation proceed-
ings, the latter Congressional enactment
contained implicit ratification of New
York’s ownership of the tract previousiy
taken by eminent domain. Seneca Na-
tmn of %ndmns v. U, 8, 1863, 173 Ct.CI.

68. Parties

Secretary of the Interior was proper
party to suit by Indlan tribe for declara-
tion that this section was applicable to it
nnd established a trust relationship be-
tween United States and tribe, since the
Department of the Interior was a federal.
agency primarlly responsible for protect-
ing Indian land and administering gov-
ernment policy pursuant to statutes.
Joint Trihal Council nf Passamaquoddy
algbe v. Morton, D.C.Me 1975, 338 F.Supp.

8. Tndlans within section

This section, whose literal language
used in the ordinary sense clearly encom-
passes ali tribes of Indians, Is applicable
to the Pagsamarnuoddies, although Feder-
n} Government had never entered into &
treaty with the Tribe, Congress had nev-
er enacted legislation which specifically
mentioned the Tribe and the Comwmon-
wealth of Massachusetts and the State of
Maine had assumed almost exclusive re-
sponsibility for pratection and welfare of
the Passamaquoddies. Joint  Tribal
Cauncil of Pnssamnq}uoddy Tribe. v. Mor-
ton. N.C.Me. 1975, 348 F.Supp. 649.

This section forbidding conveyance of
Tndian land without consent of United
States, was appllicable to the Passama-
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quoddy Trlb- although never "federally
recognized,” aud imposed a trust or fidu-
cinry obligation on United States to pro-
tect Jand owned by Tribe. 1d.

~—— Seneca Indians of New York

‘New York statute, Laws N.Y.1840, c.
787, expanding uuthorlt{ of Seneca In-
dian Nution to deal with thelr lands by
authonzmg them to grant rights of way
in addition to leases was not authorized
by the Seneca Lensing Act, Act of Aug
14, 1950, § 5, 6% Stat, 442, and New 1’ork

could not grant such authority without-

congreﬂsxonal approyal. U. 8, v. Devon-
jan Gas & Oil Co.,, C.AN.Y.1070, 424 F.
2d 464,

Phrase “as may be permitted” by the
laws of the state of New York, in pro-
yvision of Senecu Leasing Act, Act of
Aug, 14, 1850, § 35, 64 Stat. 442, with re.
spect to the leusmg lands outside limits
of certain villages for such purposes and
such perlods “as nay be specifically per-
mitted” means *‘as shall not be prohib-
ited”, and does not require special imple-
mentation by New York.

11, Nnature of title or Interest ol tribe in -’

tribal lands
With respect to land agreements be-
tween Indians and United States, fee to
lands s vested in federal government,
and *Indian title” represents merel
right to occupancy of land, until such
right has been surrendered to federal
guve.nrnent Bennett County, 8. D, v. U.
., C.A.8.D.1068, 304 F.2d 8.

]u determlning whether or not Indmn
tribe has compensable interest in lands,
two types of title interest have been rec-
ogunized; they are “recognized title (hy
treaty, statute or otherwise), and an In-
dian or “aboriginal title,” (continual oc-
cupancy and use to exclusion of other
tribes or persons). Id.

21, Purchnses and sales—Effect on right’

of]xndhldual members of tribe to
sell

An Indian tribe is analogous to a sep-
arnte nation. U. 8. v. Devonian (Gas &
0il Co., C.A.N.Y.1970, 424 F.2d 464.

23, ~—— Rights of purchasers of Indhm
lands generally -

A forinal act of cession by tribe, hy
treaty or otherwlse, operates to deter-
mine Indian title, and 1s usual method in
which rights have heen extin%uished.
Reanett County, 8. D. y. U. S S.D.
1963, 3+ F.2d 8. BERNE

27n. Tax assessments

Where Oneids Indian Reservation was
not liable for $48 annual assessment lev-
ied by ecity on cach parcel of land ad-
joining water main extension, and one of
the Indians personally ngreed with city
to pay annual assessment to prevent wa-
ter to her residence on Reservation front
being shut off, but she did not abide by
her personal contrn(tunl ohligation, city
would not be restrained from shutting
off water supply to her residence. Wat-
erman v. Muayor, City of Oneida, 1987, 290
N.Y.8.2d 627, 53 Mise.2d 1078.

Where city issued municipal bonds to
pay for addition to its water system,
and, to help amortize bonds, city levied
$48 annuul assessment on each parcel of
land adfommg water majn extension,
and Oneida Indlan Reservation bordered
on rpad where part of water extension
was Jocuted, the $48 annual assessment
was a ‘“‘tax"
levy on the Iteservation. Id.

29. Extingulshment of rights of Indians
In tide lands under treaty glving
authority to relocate reservation

Executive establishment of reservation

did not extinguish Indian title where it

did not appear that Congress authorized

the extinguishment or that Indians ac-

65
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cepted reservation as quid pro quo for
giving up their claims. Turtle Mountain
Band of Chippewa Indians v, U, S,, 1974,
480 F.2d 933, 203 Ct.ClL. 428. ‘

Under the provisions of this section,
only the TUnited States could extinguish
Indian title to' land, but trade or Inter-
course among the Indlan tribes was not
prohibited, since this sectlon was lntend-
ed primarily to prevent white men from
purchasing Indian lands without the
sanction of the Government, and, accord-
intertribal treaties whareby the
Menominee Indiaus in 1521 and 1822 ced-
ed a half interest In thelr lund to the
New York Indians were not idvalid for
luck of congressional sanction since rat-

-ification by the Senate of such treaties

wa3 not required by statute. U, S. v.
Emigraut New York Indians ex rel Dan-
forth, 1966, 177 Ct.Cl. 263, .

81, Property -

The power of Umted Stafes to control
affairs of its Indian wards is subject to
constitutional limitations and does not
United States, without paying
just compensation, to appropriate lands
of an Indian tribe, Bennctt County, g,
D, v. U. 8, C.AS.D.1668, 39+ F.2d 8 ¢, ..+

33a. Declaratory judzment .

Indiun tribe was not harred from de-
claratory relief with respect to the appli-
cability of this section to it merely be-
cause court might not be able to fashion
coercive relief to compel Attorney General
to bring suit on behalf of tribe.  Joint
Tribal Council of Passamaquoddy Tribe
v. Morton, D.C.Me.1975, 3%8 F.Supp. 649,

Political questivn doctrine did not bhar
court from granting declaratory judg-
ment that this section did apply to the
Passamaquoddy Trihe since only issue
hefore conurt was whether Congress once
having exercised its power to pass pro-
tective legislation on behalf of Indiuns
meant to include Tribe and this present-
ed a question oif legislative intent for
resolution by court rather than a2 nonjus-
ticiable political question. 1d.

Doctrine of action cominitted to agency
discretion by law did not preclude Indian
tribe from brmgmw suit for decleratory
judgment that this section applied to it
and established a special trust relation-
ship hetween tribe aud United States aft-
er Attorney General declined to bring
suit on behalf of tribe, since suit did not
seek to require Attorney General to bring
suit on tribe’s behalf and the doctrine of
prosecutorial dlscretion could npot shieid
legal error resulting from the erroneous
legal conclusion of official that this sec-
tion did not apply to tnbe 14. -. ..

385. Conveyances

Conveyances of land to Indlan natlons
pursuant to treaties were to the nations
as political societies and not as persons
acd any well-founded doubt reparding
boundsries must be resolved in their fa-
vor. Choctaw Nation v, Oklahoma, Okl,
1970, 90 8.Ct. 1323, 397 U.S. 620, 25 L.Ed.2d
613, rehearing denied 90 S.Ct. 1834, 3938
U.S, 045, 26 L.Ed.2d 285, :

38.

Treaties, naturs and extent of rights
acquired vnder

Where Cherokee and Choctaw natlons
were granted by treaties vast tracts of
Innd which were described by metes and .
bounds and through which Arkansas Riv-
er runs, river bed was not expressly ex-
cluded as was other land and granty
were accompanied by promise by United
States that no part of land granted
should ever he embhraced in any territory
or state, United States conveyed to the
Indinn natinns the title to bed of Arkan-
sas River helow its junction with Grand
River within the present State of Okla-
homa and they were entitled to minerals
beneath the river bed and the dry land
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created by navigation profects narrowing
river and title thereto did not pass to
Oklahoma upon its admisslon to union.
Choctaw Natlon v, Oklahoma, ()kl 1970, 90
S.Ct. 13”8 397 U.8. 620, 25 L/Ed.2d 615
rehearing denled 90 S.Ct. 183i, 308 U.8!
945, 26 L.kd.2d 285.

This chapter create obligations on part
of United States to protect Indlan tribes
in dealings Involving disposition of their

"§ 180.

INDIANS

lands; however, special relationsnhip cre-
ated by this chapter, as amended, does
not extend to iotangible factors of tribal §
well-being, cultural advancement, and

maintenance of tribal form end structure.

Ifort Sill Apache Tribe of State of Okl. v,
T. 8., 1973, 477 F.2d 1380, 201 Ct.Cil. 630,
certlorari denfed 8¢ B.Ct. 2308, 416 U.s.
993, 10 L.Ed.2d 772,

: Settling on or surveylng lands belonging to Indians by trea'ty
" Every person who makes a settlement on any lands belouging, secured,

‘or granted by treaty with the United States to any Indian trlbe, or sur-
veys or attempt to survey such lands, or to designate any of the hounda-

- rles by marklng trees, or otherwise, is liable to a penalty of $1,000.

The

‘President may, moreover, take such measures and employ such mlilitary
force as he may judge necessary to remove any such person from the

lands. R.S. §2118

. § 182,

Supplem.enta_ry Index to Notes
Purpnse 1/, :

l,é Purpose
- Congress when lt undertook to fix the
rights, privileges and Immunitles of In-

Rights of Indian women marrying white men;

tribal property

dian women who marry citizens of the
Uuaited States did not Intend to with-
draw the protective rights with regard
to reservation affalrs which Indians en-

4--& TR D e A

1

[

oy because they are Indians. Hot Oil
Service, Inc. v, Hall, C.A.Ariz.1968, 366 :
F.24 295, :

v § 185. Protection of Indians desiring civilized life

Supplementary Index to Notes
Summary judgment 5 .

1: Government protectlon of Indlana in
. uae a.nd occupuancy of reﬂenatlon

United States, for protection of its In-
. dian wards, should. In dealing with In-
dian lands, when called upon to Issue
permits for use of lands, make =all of
judgment determinations that natural
persons bargaining for wuse of lands
would make, and Congress did not in-
tend that such exercise of judgment
“would subject United States to liabllity.
Lawrence v. U. 8., C.A.Cal.1967, 381 F.2d

89,

Lmted States Is not under any duty to
litigate all title problems which may be
created by emancipated Indian dealing
with iands which are subject to a state
law. Dillon v. Antler Land Co., D.C.
Mont.1972, 341 F.Supp. 734, affirmed 3507
-F.Ed 9+O certioruri denied 93 S.Ct. 1998.

3.

Consent of United States

United States’ failure to act to set
aside conveyance of Indian lands made
by Crow Indian did not entitle Indian to
bring actinn for damages against United
States. Dillon v. Antler Land Co., D.C.
Mont. 1972, 341 F.Supp. 734, aftirmed 507
F.2d 040, certiorari denied 95 S.Ct. 1998,
5. Summary Judgment

Iasué of the alleged duty of the United
States to assert action to set aside Indi-
an’'s deed which was voidable for fraud
and for vinlation of section 348 of this ti-
tle, applicable to conveyances by Crow
Indians, was clearly before the district
court, and its disposition of aaid claim
by way of summary Judgment against
the Indian was thus made in spite of its
congideration of her contentions and was
neither prejudicial nor erronecus.
v. Antler Land Co. of Wynia, C.A.Mont,
glt'{-l,l 507 F.2d 940, certiorari denied 95 8.

§ 200. Report of offense or case of Indmn mca.rcerated in agency jail
’ ' Code of Federal Regulations

Law and order on Indlan reservations, see 25 CFR 111 to 11.308. . - -

o CHAPTER 6——GOVERNMENT OF INDIAN COU’\ITRY
E L AND RESERVATIONS ’

R . fel o

g 211,
Supplementary Index to Notes

Indian government 9 . - .
ow governing 11 - Lo

. Right to travel 8

State court Jurisdlction 10

4 o , -

Crent:on of Indian reservations " ' e

2. Indlan reservation

Healing v. Jones, 210 F.Supp. 125, main
volume, affirmed 83 8.Ct. 1339, 373 U.8.
758, 10 T..Ed.2d 703.
8. Rlghts of Indians

Previous judgment of federal district
court that rights of Indians in reserva-
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ORIGINAL INDIAN TITLE*

By Frrix S. Comen**

I. Indian Clouds on Ldnd Grant Titles.

R ECENT decisions of the Supreme Court recognizing the validity
of original Indian title' make the existence and extent of
such aboriginal ownership a relevant issue in title examinations
whenever a chain of title is traced back to a federal grant or patent.
Grantees who have relied on the Great Seal of a federal depart-
ment as assuring the validity of land grant titles have not infre-
quently discovered to their sorrow the truth of the old French
saying, “Méme le plus belle fille du monde ne peut donner que ce
que I’a.” Not even the Federal Government can grant what it
does not have. The nature of Indian title and its extinguishment
thus becomes, in those states that have been carved out of the
Federal public domain, a matter of concern to real property lawyers
generally.

The leading Supreme Court case that establishes the invalidity
of federal grants that ignore Indian title is the case of Moose
Dung? (such being the polite English translation of Chief Monsi-
moh’s Chippewa name). Here a federal lease which appeared on
its face to be perfectly valid, and which had been specially con-
firmed by a joint resolution of Congress,® was held invalid by the
Supreme Court, on the ground that neither the Secretary of the
Intérior nor the Congress of the United States had constitutional
power to disregard Indian property rights. The right to dispose of
this property, the Court held, was vested in the Indian owner,
Chief Moose Dung the Younger. By tribal custom he was entitled
to the land that had been promised* to his father, Chief Moose
Dung the Eldef. The Court accordingly held that Jones, the lessee
under a lease executed and approved by the Department of the

*The views herein expressed are only those of the writer and do not
necessarily reflect the views of any Government department or agency. F.S.C,

**Associate Solicitor and Chairman, Board of Appeals, U, S. Depart-
ment of Interior; Visiting Lecturer, Yale Law School.

1. TUnited States as Guardian of the Hualpai Indians v, Santa Fe Pacific
R.R, (1941) 314 U. S. 339; United States v. Alcea Band of Tillamooks,
(1946) 329 U. S. 40. , , _

2. Jones v. Meehan, (1899) 175 U. S. 1.

. 3. Joint Resolution of August 4, 1894, 28 Stat. 1018,
4. By Section 9 of the Treaty of October 2, 1863, 13 Stat. 667, 671.
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Interior,” could be evicted by the Meehans, who had relied on.an
unapproved lease, allowing the use of land for lumbering purposes,
granted by the Indian owner, the younger Moose Dung. The
Supreme Court summed up its decision in these words:

“The title to the strip of land in controversy, having been
granted by the United States to the elder chief Moose Dung by the
treaty itself, and having descended, upon his death, by the laws,
customs and usages of the tribe, to his eldest son and successor as
chief, Moose Dung the younger, passed by the lease executed by
the latter in 1891 to the plaintiffs for the term of that lease; and
their rights under that lease could not be divested by any subse-
quent action of the lessor, or of Congress, or of the Executive
Departments.” (At p. 32.)

Standing by itself, the decision in Jones v. Meehan might be
narrowly interpreted as applying only where Indian land rights
were assured and recognized by treaty. But the case of Cramer v.
Umnited States® decided 24 years later, made it -plain that the
Supreme Court would not so limit the rule of respect for Indian
title. For in the Cramer case the Indian title had never been recog-
nized by treaty, act of Congress, or Executive order. What was
involved was an area claimed by Indians by right of occupancy
initiated before 1859. Yet the Supreme Court held that the Indian
right of occupancy, even though it had not been formally recog-
nized, was not terminated by a subsequent statutory grant. In this
case the Court did not face the constitutional question of whether
a valid grant divesting Indian title could have been made to the
railroad, since it was able to put upon the Congressional grant a
narrow construction that saved the land rights of the Indians.
The railroad land grant statute’ in the Cramer case had excepted
from the scope of the grant all lands “reserved . . . or otherwise
disposed of.” The Department of the Interior, in 1904, issued pat-
ents to the Central Pacific Railway Company, on the assumption
that there was no reservation or other encumbrance to prevent the
passage of full title to the grantee. Yet the Supreme Court, in

S. The Interior lease of 1894 had the approval of all the descendants of
Moose Dung the Elder, but the Court considered this irrelevant, on the
ground that the Interior Department had no authority to disregard tribal
customs on questions of inheritance and that, according to Chippewa custom,
the eldest son took the land and had full power to dispose of its use, The Court
quoted with approval (at p. 31) the comment of Justice Brewer (then Circuit
Judge) in a somewhat similar case, that the Secretary of the Interior “had no
judicial power to adjudge a forfeiture, to decide questions of inheritance, or -
to divest the owner of his title without his knowledge or consent.” Richard-
ville v. Thorp, (C.C, D. Kans,, 1866) 28 Fed. 52, 53.

6. (1923) 261 U. S. 219.
7. Act of July 25, 1866, 14 Stat. 239.
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1923, held that this departmental action disregarding Indian rights
was erroneous. ‘“The fact that such [Indian] right of occupancy
finds no recognition in any statute or other formal governmental
action is not conclusive. The right, under the circumstances here
disclosed, flows from a settled governmental policy.” (at p. 229).

The policy on. which the Supreme Court based its decision in
the Cramer case it spelled out in these words:

“Unquestionably it has been the policy of the Federal Gevern-
ment from the beginning to respect the Indian right of occupancy,
which could only be interfered with or determined by the United
States, Beecher v. Wetherby, 95 U. S. 517, 525; Minnesota v.
Hitchcock, 185 U. S. 373, 385. It is true that this policy has had
in view the original nomadic tribal occupancy, but it is likewise
. true that in its essential spirit it applies to individual . Indian
occupancy as well; and the reasons for maintaining it in the latter
case would seem to be no less cogent, since such occupancy being
of a fixed character lends support to another well understood policy,
namely, that of inducing the Indian to forsake his wandering habits
and adopt those of civilized life. That such individual occupancy
is entitled to protection finds strong support in various rulings of
the Interior Department, to which in land matters this Court has
always given much weight. Midway Co. v. Eaton, 183 U. S. 602,
609 ; Hastings & Dakota R. R. Co. v. Whitney, 132 U. S. 357, 366.
That department has exercised its authority by issuing instruc--
tions from time to time to its local officers to protect the holdings
of non-reservation Indians against the efforts of white men to
dispossess them. See 3 L. D. 371; 6 L. D. 341; 32 L. D. 382. In
Poisal v. Fitzgerald, 15 L. D. 19 the right of occupancy of an
individual Indian was upheld as against an attempted homestead
entry by a white man. In State of Wisconsin, 19 L. D. 518, there
had been granted to the State certain swamp lands within an Indian
reservation, but the right of Indian occupancy was upheld, al-
though the grant in terms was not subject thereto. In Ma-Gee-See
v. Johnson, 30 L. D. 125, Johnson had made an entry under Par,
2289, Rev. Stats., which ‘applied to ‘unappropriated public lands.’
It appeared that at the time of the entry and for some time there-
after the land had been in the possession and use of the plaintiff,
an Indian. It was held that under the circumstances the lahd was
not unappropriated within the meaning of the statute, and there-
fore not open to entry. In Schumacher v. State of Washington,
33 L. D. 454, 456, certain lands claimed by ‘the State under a
school grant, were occupled and had been improved by an Indian
living apart from his tribe, but application for allotment had not
been made until after the State had sold the land. It was held
that the grant to the State did not attach under the provision ex-
cepting lands ‘otherwise disposed of by or under authority of an
act of Congress.” Secretary Hitchcock, in deciding the case, said:

‘It 1s true that the Indian did not give notice of his intention
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to apply for an allotment of this land until after the State had
made disposal thereof,” but the purchaser at such sale was
“bound to take notice of the actual possession of the land by the
Indian if, as alleged, he was openly and notoriously in posses+
sion thereof at and prior to the alleged sale, and that the act
did not limit the time within which application for allotment
should be made.’

“Congress itself, in apparent recognition of possible individual
Indian possession, has in several of the state enabling acts re-
quired the incoming State to disclaim all right and title to lands
‘owned or held by any Indian or Indian tribes.” See 25 Stat. 676, c.
180, Par. 4, par. 2; 28 Stat. 107, c. 138, Par. 3, par. 2.

“The action of these individual Indians in abandoning their
nomadic habits and attaching themselves to a definite locality, re-
claiming, cultivating and improving the soil and establishing fixed
homes thereon was in harmony with the well understood desire
of the Government which we have mentioned. To hold that by so
doing they acquired no possessory rights to which the Government
would accord protection, would be contrary to the whole spirit of
the traditional American policy toward these dependent wards of
the nation.” ‘

As against these general indications of a policy to respect Indian
occupancy rights, the defendant Cramer, the railroad’s assignee,
argued that in this particular case the Interior Department had
concluded that the Indians had no rights to the land, had recognized
the title of the railroad grantee, and had in fact negotiated a lease
of the land from the defendant. This argument the Court rejected,
with the comment :

“Neither is the Government estopped from maintaining this
suit by reason of any act or declaration of its officers or agents.
Since these Indians with the implied consent of the Government
had acquired such rights of occupancy as entitled them to retain
possession as against- the defendants, no officer or agent of the
Governiment had authority to deal with the land upon any other
theory. The acceptance of leases for the land from the defendant
company by agents of the Government was, under the circum-
stances, unauthorized and could not bind the Government; much
less could it deprive the Indians of their rights.” (At p. 234.)

The lower court was accordingly instructed “to amend its de-

cree so as to cancel the patent in respect of the lands possessed by
the Indians.” (At p. 236.)

Such was the state of the law when, in 1925, the Department
of the Interior sought to patent half of the Hualapai Indian Reser-
vation in Arizona to the Santa Fe Pacific Railway. The theory of
this transaction was that when the reservation was established in

1883 half of the land, i.e., the odd-numbered sections, already
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belonged to the railroad grantee under the act of July 27, 1866
(14 Stat. 292). Congress implicitly ratified this view of the situa-
tion when it authorized the Secretary of the Interior to arrange
an exchange of Indian and railroad lands within the reservation
which would simplify the boundaries between railroad and Indian
lands.® But when the Interior Department tried to carry out the
mandate of Congress, the Indians and their friends® objected on
the ground that the railroad, rightfully, had no lands to exchange,
since aboriginal title long antedated the railroad grant. After some
years of protests, charges, counter-charges, and administrative
opinions rejecting the Indians’ contentions,*® a suit was instituted in .
1937 to vindicate the possessory rights of the Indians. (Here, as
in the Cramer case, there was no treaty or act of Congress confirm-
ing or defining the Indians’ rights). When the case reached the
Supreme Court in 1941, after two decisions against the Indians
. in the lower courts, the Attorney General of Arizona filed a brief
urging that “Any suggestion by this Court that Indian tribes might
have rights in property enforcible in a court of law by the mere
fact of occupancy would at least cast a cloud upon the title to the
major portion of Arizona.”**

Despite this warning, the Supreme Court unanimously decided
the issue in favor of the Indians, holding that Indian occupancy,
even though unrecognized by treaty or act of Congress, estab-
lished property rights valid against non-Indian grantees such as
the defendant railroad. The Court did not have to face the con-
stitutional issue which it decided in Jones v. Meehan, because here,”
as in the Cramer case, there was language in the Congressional
granting act which could be 1nterpreted as protectmg and safe-
guarding Indian rights.

While the Court did not therefore pass on the validity of any
legislation, it did necessarily pass on the validity of departmental
action purporting to recognize railroad rights to the exclusion of
Indian rights. With respect to this, the unanimous opinion of the
Court declared: : ‘

- “Such statements by the Secretary of the Interior as that ‘title

8. Act of February 20, 1925, 43 Stat. 954,

9. See letters and resolutions of Indian Rights "Association and other
organizations printed in Walapai Papers, (1936) Sen. Doc. No. 273, 74th
Cong., 2d sess., at pp. 251, 254-271, 308-315. )

10. See Opinion of E. C. Finney, Solicitor of the Department of the
Interior, dated September 16, 1931, and letter of Assistant Attorney General
Rlchardson dated Nov, 12, 1931 prmted in Walapai Papers, supra note 9,

at pp. 319- o”/
11. Brief for the State of Arizona, et al.,, p. 2.
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to the odd-nunibered sections’ was in the respondent [railroad]
do not estop the United States from maintaining this suit.. For
they could not deprive the Indians of their rights any more than
could the unauthorized leases in Cramer v. United States, supra.”
(at p. 355).

At the same time the Court rejected various other contentions
advanced by the railroad, such as the argument that Indian land
rights had been wiped out by the Mexican cession treaty** or by
acts of Mexican or Spanish sovereignty, or by a long course of
Congressional statutes opening western lands to settlement. The
ups-ho.t of the case was that on March 13, 1947, the trial_ court
entered a decree, consented to by all parties, establishing Indian
title to some 509,000 acres of land which two Departments of the
Government had promised to the defendant railroad. Notwith-
standing the fears expressed by the Attorney General of Arizona,
there has been no substantial decline in Arizona realty values as
a result of the decision.

The fears expressed by the Attorney General of Arizona were
not, on the surface, unreasonable. Concern lest arguments in favor
of the Indians might result in imposing vast liabilities on the
- Federal Government led the Attorney General of the United States
in 1941, to decline to argue the case, so that the Indian side of the
case had to be presented by the Solicitor of the Department of the .
Interior.

A similar fear was recently expressed by the three justices of
the Supreme Court who dissented from the decision of the Court
in the Alcea case'® on the ground that this decision, awarding com-
pensation for a taking of original Indian title, would set a prece-
dent compelling the United States to pay other tribes for other
areas so taken, which “must be large” (at p. 56).

The fear that recognizing Indian title, or paying Indians for
land, would unsettle land titles everywhere and threaten the Federal
Government with bankruptcy would be well grounded if there were
any factual basis for the current legend of how we acquired the
United States from the Indians. If, as the cases hold, federal grants
are normally subject to outstanding Indian titles, and if, over ex-
tensive areas where such grants have been made, Indian title has
in fact never been lawfully extinguished, then a vast number of
titles must today be subject to outstanding Indian possessory
rights. The fact, however, is that except for a few tracts of land

12. Treaty of Guadalupe Hidalgo, February 2, 1848,' 9 Stat. 922.
13. Cited supra note 1.
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in the Southwest, practically all of the public domain of the con-
tinental United States (excluding Alaska) has been purchased from
the Indians. It was only because the Hualapai case fell within an
area where no Indian land cessions had been effected that the
railroad title was held invalid. This means, of course, that the
titles of railroads and other grantees of the Federal Government
elsewhere in the United States may likewise depend upon whether
the Federal Government took the precaution of settling with Indian
land owners before disposing of their land.

- Fortunately for the security of American real estate titles, the
business of securing cessions of Indian titles has been, on the
whole, conscientiously pursued by the Federal Government, as long
as there has been a Federal Government. The notion that America
was_stolen from the Indians is one of the myths by which we
Americans are prone to hide our real virtues and make our ideal-
ism look as hard-boiled as possible. We are probably the one great
nation in the world that has consistently sought to deal with an
aboriginal population on fair and equitable terms. We have not
always succeeded in this effort but our deviations have not been
typical. , :
} It is, in fact, difficult to understand the decisions on Indian

title or to appreciate their scope and their limitations if one views
the history of American land settlement as a history of whole-
sale robbery. The basic historic facts are worth rehearsing before
we attempt analysis of the cases dealing with the character and
scope of original Indian title.

11. How W e Bought the United States'*

Every American schoolboy is taught to believe that the lands
of the United States were acquired by purchase or treaty from
Britain, Spain, France, Mexico, and Russia, and that for all the
continental lands so purchased we paid about 50 million dollars
out of the Federal Treasury. Most of us believe this story as un- .
questioningly as we believe in electricity or corporations. We have
seen little maps of the United States in our history books and
big maps in our geography books showing the vast area that
Napoleon sold us in 1803 for -15 million dollars and the various
other cessions that make up the story of our national expansion.
As for the original Indian owners of the continent, the common
impression is that we took the land from them by force and pro-

14. Some of the material in this section appears in “How We Bought
the United States,” Collier’s, Jan. 19, 1946, pp. 23, 62, 77, and in an adapta-
tion thereof in This Month, May, 1946, pp. 106-110,
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ceeded to lock them up in concentration camps called “reservations.”

Notwithstanding this prevailing mythology, the historic fact
is that practically all of the real estate acquired by the United
States since 1776 was purchased not from Napoleon or any other
emperor or czar but from its original Indian owners.'® What we
acquired from Napoleon in the Louisiana Purchase was not real
estate, for practically all of the ceded territory that was not pri-
vately owned by Spanish and French settlers was still owned by the
Indians, and the property rights of all the inhabitants were safe-
guarded by the terms of the treaty of cession.'®* What we did ac-
quire from Napoleon was not the land, which was not his to sell,
but simply the power to govern and to tax, the same sort of power
that we gained with the acquisition of Puerto R1co or the Virgin
Islands a century later.

It may help us to appreciate the distinction between a sale of
land and the transfer of governmental power if we note that after
paying Napoleon 15 million dollars for the cession of political
authority over the Louisiana Territory we proceeded to pay the
Indian tribes of the ceded territory more than twenty times this
sum for such lands in their possession as they were willing to
sell. And while Napoleon, when he took his 15 million dollars,
was thoroughly and completely relieved of all connections with
the territory, the Indian tribes were wise enough to reserve!” from

15. This discrepancy between common opinion and historic fact was
commented upon- by Thomas Jefferson:

“That the lands of this country were taken from them by c¢on-
quest, is not so, general a truth as is supposed. I find in our historians
and records, repeated proofs of purchase, which cover a considerable
part of the lower country; and many more would doubtless be found
on further search. The upper country, we know, has been acquired
altogether by purchases made in the most unexceptional form.”
(Thomas Jefferson, “Notés on the State of Virginia, 1781-1785,"
reprinted in Padover, The Complete Jefferson, (1943) p. 632.)

-16. The Treaty of April 30, 1803, for the cession of Louisiana, provided :

“Art, I1I, The inhabitants of the ceded territory shall be incorporated
in the Union of the United States, and admitted as soon as possible, according
to the principles of the Federal constitution, to the enjoyment of all the rights,
advantages and immunities of citizens of the Unlted States ; and in the mean-
time they shall be maintained and protected in the free enjoyment of their
liberty, property, and the religion whlch they profess.”

“Art, VI. The United States promise to execute such treaties and articles
as may have been agreed between Spain and the tribes and nations of Indians,
until by mutual consent of the United States and the said tribes or nations,
other suitable articles shall have been agreed upon.”

17. “Indian reservations” acquired thelr name from the fact that when
Indians ceded land they commonly made “reservations” of land to be retained
in Indian ownership. This practice goes back at least to 1640, when Uncas,
the Mohican chief, deeded a large area to the Colony of Connectlcut out of
which he carved a reservation for himself and his tribe. See 1 Trumbull His-
tory of Connecticut, (1818) p. 117.
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their cessions sufficient land to bring them a current income that
exceeds each year the amount of our payment to Napoleon. One
of these reservations, that of the Osages, has thus far brought its
Indian owners 280 million dollars in oil royalties. Some other
Indian tribes, less warlike, or less lucky, than the Osages, fared
badly in their real estate transactions with the Great White Father.
But in its totality the account of our land transactions with the
Indians is not small potatoes. While nobody has ever calculated
the total sum paid by the United States to Indian tribes as con-
sideration for more than two million square miles of land pur-
chased from them, and any such calculation would have to take
account of the conjectural value of a myriad of commodities, spe-
cial services, and tax exemptions, which commonly took the place
of cash, a conservative estimate would put the total price of Indian
lands sold to the United States at a figure somewhat in excess of
800 million dollars.

In some cases payment for ceded land has been long delayed.
Most of the State of California falls' within an area which various
Indian tribes of that region had undertaken to cede to the United
States in a series of treaties executed in the 1850’s. The treaties
called for a substantial payment in lands, goods, and services. The
Federal Government took the land but the Senate refused to ratify
the treaties, which were held in secret archives for more than half
a century. Eventually Congress authorized the Indians to sue in the
Court of Claims for the compensation promised under the unrati-
fied treaties,*® and that Court found that the Indians were entitled
to receive $17,053,941.98, from which, however, 'various past ex-
penditures by the Federal Government for the benefit of the Cali-
fornia Indians had to be deducted. The net recovery amounted to
$5,024,842.34,

The settlement of the California land claims closes a chapter
in our national history. Today we can say that from the Atlantic
to the Pacific our national public domain consists, with rare ex-
ceptions,*® of lands that we have bought from the Indians. Here
and there we have probably missed a tract, or paid the wrong
Indians for land they did not own and neglected the rightful own-
ers. But the keynote of our land policy has been recognition of

18. Act of May 18, 1928, 45 Stat. 602,

19. The most 51gn1ﬁcant exception is Alaska, where the Federal Gov-
ernment has not yet acquired any land from any. of the native tribes. Cf. Miller
v. United States, (C.C.A. 9th, 1947) 159 F, (2d) 997. Other areas for which
no compensation appears to have been made are found in Southeastern Cali-

fornia, Southern Nevada, Arizona and New Mexico. See Frontispiece to 4th
ed. of Cohen, Handbook of Federal Indian Law (1945),
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Indian property rights.*® And this reéognition of Indian ‘property
rights, far from hampering the development of our land, was of
the greatest significance in such development. Where the Govern-

20. The Report of the Commissioner of Indian Affairs for 1872 con-
tains the following illuminating comments: ’ :

“Such being the right of the Indians to the soil, the United States for
more than eighty-five years pursued a uniform course of extinguishing the
Indian title only with the consent of those Indian tribes which were recog-
nized as having claim by reason of occupancy: such consent being expressed
. in treaties, to the formation of which both parties approached as having equal
rights of initiative, and equal rights in negotiation. These treaties were made
from time to time (not less than 372 being embraced in the General Statutes
of the United States) as the pressure of white settlements or the fear or the
experience of Indian hostilities made the demand for the removal of one
tribe after another urgent imperative. Except only in the case of the Indians
in Minnesota, after the outbreak of 1862, the United States Government has
never extinguished an Indian title as by right of conquest; and in this latter
case the Government provided the Indians another reservation, besides giving
them the proceeds of the sales of the lands vacated by them in Minnesota.
So scrupulously up to that time had the right of the Indians to the soil been
respected, at least in form. It is not to be denied that wrong was often done
in fact to tribes in the negotiation of treaties of cession. The Indians were
not infrequently overborne or deceived by the agents of the Government in" -
these transactions; sometimes, too, unquestionably, powerful tribes were
permitted to cede lands to which weaker tribes had a better claim, but,
formally at least, the United States accepted the cession' successively of all
lands to which Indian tribes could show color of title, which are embraced
in the limits of any of the present States of the Union, except California and
Nevada. Up to 1868, moreover, the greater portion of the lands embraced
within the present Territories of the United States, to which Indians could
establish a reasonable claim on account of occupancy, had also been ceded tc
the United States in treaties formally complete and ratified by the Senate

* 3 * * *

“This action of Congress [terminating the process of making treaties
with Indian tribes] does, however, present questions of considerable interest
and of much difficulty, viz: What is to become of the rights of the Indians to
the soil, over portions of territory which had not been covered hy treaties at
the time Congress put an end to the treaty system? What substitute is to
be provided for that system, with all its absurdities and abuses? How are
Indians, never yet treated with, but having every way as good and as com-
plete rights to portions of our territory as had the Cherokees, Creeks, Choc-
taws, and Chickasaws, for instance, to the soil of Georgia, Alabama, and
Mississippi, to establish their rights? How is the Government to proceed to
secure their relinquishment of their lands, or to determine the amount of
compensation which should be paid therefor? Confiscation, of course, would
afford a very.easy solution for all difficulties of title, but it may fairly be
assumed that the United States Government will scarcely be disposed to
proceed so summarily in the face of the unbroken practice of eighty-five years,
witnessed in nearly four hundred treaties solemnly ratified by the Senate,
not to speak of the two centuries and a half during which the principal
nations of Europe, through all their wars and conquests, gave sanction to the
rights of the aborigines. ,

“The limits of the present report will not allow these questions to be
discussed ; but it is evident that Congress must soon, if it would prevent com-
plications and unfortunate precedents, the mischiefs of which will not be easily
repaired, take up the whole subject together, and decide upon what principles
and by what methods- the claims of Indians who have not treaty relations
with the Government, on account of their original interest to the soil, shall
be determined and adjusted * * ** '
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ment had to pay Indians for land it could not afford to give the land
away to favored retainers who could, in turn, afford to hold the
land in idleness. Because land which the Gévernment had paid for
- had to be sold to settlers for cash or equivalent services, our West
has escaped the fate of areas of South America, Canada, and
Australia, which, after being filched from native owners, were
turned over, at the same price, to court favorites, Government
" bureaus, or other absentee owners incapable of, or uninterested
in, developing the potential riches of the land.

Granted that the Federal Government bought the country from
the Indians, the question may still be raised whether the Indians
received anything like a fair price for what they sold. The only
fair answer to that question is that except in a very few cases :
where military duress was present the price paid for the land was
one that satisfied the Indians. Whether the Indians should have
been satisfied and what the land would be worth now if it had
never been sold are questions that lead us to ethereal realms of
speculation. The sale of Manhattan Island for $24 is commonly
cited as a typical example of the white man’s overreaching. But
even if this were a typical example, which it is not, the matter of
deciding whether a real estate deal was a fair bargain three hun-
dred years after it took place is beset by many pitfalls. Hindsight
is better than foresight, particularly in real estate deals. Whether
the land the Dutch settlers bought would become a thriving metro-
polis or remain a wilderness, whether other Indian tribes or Euro-
pean powers would respect their title, and how long the land would
remain in Dutch ownership were, in 1626, questions that were
~ hid in the mists of the future. Many acres of land for which the
United States later paid the Indians in the neighborhood of $1.25
an acre, less costs of surveying, still remain on the land books of
the Federal Government, which has found no purchasers at that
price and is now content to lease the lands for cattle grazing at a
net return to the Federal Government of one or two cents per
annum per acre, ;

Aside from the difference between hindsight and foresight,
there is the question of the value of money that must be considered
wherever we seek to appraise a 300-year-old transaction. There
are many things other than Manhattan Island that might have
been bought in 1626 for $24 that would be worth great fortunes
today. Indeed if the Indians had put the $24 they received for
Manhattan at interest at 6 per cent they could now, with the ac-
crued interest, buy back Manhattan Island at current realty valua-
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tions and still have four hundred million dollars or more left over.
Besides which, they would have saved the billions of dollars that
have been spent on streets, harbors, aqueducts, sewers, and other
public improvements to” bring the realty values.of the island to
their present level.

Again in appraising the value of $24 worth of goods in 1626
one must take account of the cost of delivery. How much did it
cost in human life and labor to bring $24 worth of merchandise
from Holland to Manhattan Island across an almost unknown
ocean? What would $24 worth of food f.o.b. New York be worth
to an exploring party at the South Pole today that needed it?

These are factors which should caution against hasty conclu-
sions as to the inadequacy of payments for land sales made hun-
dreds of years ago, even when such sales were made between
white men. But in the earliest of our Indian land sales we must
consider that representatives of two entirely different civilizations
were bargaining with things that had very different valués to the
different parties. It is much as if a representative of another planet
should offer to buy sea water or nitrogen or some other commodity
of which we think we have a surplus and in exchange offer us
pocket television sets or other products of a technology higher than
our own. We would make our bargains regardless of how valuable
nitrogen or sea water might be on another planet and without
considering whether it cost two cents or a thousand dollars to
make a television set in some part of the stellar universe that
we could not reach. In these cases we would be concerned only
with the comparative value to us of what we surrendered and
what we obtained.

So it was with the Indians. What they secured in the way of
knives, axes, kettles and woven cloth, not to mention rtim and
firearms,?* represented produce of a superior technology with a
use value that had no relation to value in a competitive market .
three thousand miles across the ocean. And what is probably more
important, the Indians secured, in these first land transactions,
something of greater value than even the unimagined products of
European technology, namely, a recognition of the just principle
that free purchase and sale wasto be the basis of dealings between -
the native inhabitants of the land and the white immigrants.

Three years after the sale of Manhattan Island the principle

21. In addition to the items listed above, items commonly listed in the
earliest treaties are: flints, scissors, sugar, clothing, needles and hoes. Later
treaties commonly mention horses, cattle, hogs, sheep, farm implements,
looms, sawmills, flour mills, boats, and wagons. ’
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that Indian lands should be acquired only with the consent of the
Indians was written into the laws of the Colony of New Nether-
lands :

“The Patroons of New Netherlands, shall be bound to pur-
chase from the Lords Sachems in New N etherland, the soil where
they propose to plant their colonies, and shall acquire such right
thereunto as they will agree for with the said Sachems.”??

Connecticut, New Jersey, and Rhode Island were quick to adopt
similar laws and within a short time all of the colonies had adopted
laws in the same vein. Only in Massachusetts and North Carolina
were there significant departures from this just and honorable
policy. In North Carolina generally anarchic conditions left indi-
vidual settlers relatively free to deal with or dispose of Indians as
they pleased, with the result that less than half of the State was
actually purchased from the natives. In Massachusetts, although
Plymouth Colony “adopted the just policy of purchasing from
the natives the lands they desired to obtain” (Royce, op. cit. p.
601), Puritan Massachusetts, with much pious citation of Old
Testament precedents, asserted the right to disregard Indian claims
to unimproved and uncultivated lands. Despite this claim, the
Puritans were prudent enough to purchase considerable areas of
land from the native inhabitants. ‘

In 1636 one of the most famous real estate transactions in
‘American history took place when Chief Canonicus of the Narra-
gansetts granted to Roger Williams and his 12 companions,

“all that neck of land lying between the mouths of Pawtucket

and Moshasuck rivers, that they might sit down in peace upon it
and enjoy it forever.”

Here, as Williams observed to his companions,

“The Providence of God had found out a place for them among
savages, where they might peaceably worship God according to
their consciences; a privilege which had been denied them in all
the Christian countries they had ever been in.”

Perhaps it was only natural that the first settlers on  these
shores, who were for many decades outnumbered by the Indians
and unable to defeat any of the more powerful Indian tribes in
battle, should have adopted the prudent procedure of buying lands
that the Indians .were willing to sell instead of using the more
direct methods of massacre and displacement that have commonly
prevailed in other parts of the world. What is significant, however,

22. New Project of Freedoms and Exemptions, Article 27, reprinted
in Royce, Indian Land Cessions in the United States (18th Annual chort
U. S. Smithsonian Institute, 1900) p. 577.
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is that at the end of the 18th Century when our population east
of the Mississippi was at least 20 times as great as the Indian
population in the same region and when our army of Revolutionary
veterans might have been used to break down Indian claims to
land ownership and reduce the Indians to serfdom or landlessness,
we took seriously our national proclamation that all men are
created equal and undertook to respect the property rights which
Indians had enjoyed and maintained under their rude tribal gov-
ernments. Our national policy was firmly established in the first
great act of our Congress, the Northwest Ordinance of. July 13,
1787, which declared:

“Art.-3. * * * The utmost good faith shall always be observed
towards the Indians; their land and property shall never be taken
from them without their consent; and in their property, rights
and liberty, they never shall be invaded or disturbed, unless in
just and lawful wars authorized by Congress; but laws founded in
justice and humanity shall from time to time be made, for prevent-

ing wrongs being done to -them, and for preserving peace and-
friendship with them.” :

Here was a principle of government far higher than contem-
porary standards of private dealing. During much of this period
pioneers were shooting Indians and denouncing the long arm of
the Federal bureaucracy that tried to protect Indian lands from
trespass and Indians from debauchery.?® The most famous of all
Indian cases?* was one in which the Supreme Court of the United
States denied the power of the State of Georgia to invade the ter-
ritory of the Cherokees, guaranteed by Federal treaty, and the"
State of Georgia defied the mandate of the Court, whereupon the
tough Indian fighter in the White House grimly declared: “John
Marshall has made his decision; now let him enforce it.”?® But
‘the Congress and the Federal Courts stood by the principle of re-
spect for Indian possessions until it won common acceptance.

As far back in our national history as 1794 we find the United
State agreeing to pay the Iroquois, for a cession of land, the sum
of $4,500 annually forever, in ‘“‘clothing, domestic animals, imple-
ments of husbandry, and other utensils * * * and in compensating
useful artificers who shall * * * be employed for their benefit.”’?

23. This refrain is still heard in remote mining towns of Arizona and
in Alaska, particularly among survivors of the Alaskan Gold Rush, who
knew what to do when they saw an Indian.

'24. Worcester v. Georgia, (1833) 6 Pet. 515,
25. Greeley, American Conflict (1864), vol. 1, p. 106.
26. Treaty of November 11, 1794, 7 Stat. 44,
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The payments are still being made, with much ceremony. In 1835
we find the Federal Government buying a tract of land from the
Cherokees for 5 million dollars,?” a very large part of the annual
national budget in those days.?® In 1904 the Turtle Mountain
Chippewa, sold a large part of North Dakota to the United States
for one million dollars.*® To this day we are paying Indians for
lands long ago conveyed. Only occasionally does this payment
take the form of cash. Far-seeing Indian- chiefs knew that cash
would soon be dissipated and leave later generations helpless in
an alien world that had no place for ancient skills of hunters.
Regularly the old treaties called for payments in goods, chiefly
agricultural implements and cattle, in services—above all medical
services and education—and in such special privileges as exemp-
tion from certain land taxes, because of which the Federal Govern-
ment must now furnish to Indians many services which States and
counties refuse to provide. It was to furnish these services that
the Indian Bureau was established, and to this day the appropria-
tions to that Bureau go primarily to paying for these promised
services. We have already spent at least one and a half billion
dollars on our Indian population, and more than half of this sum
is traceable to obligations based on land cessions.

This is not to say that our Indian record is without its dark
pages. We have fallen at times from the high national standards
we set ourselves,

The purchase of more than two million square miles of land
from the Indian tribes represents what is probably the largest real
estate transaction in the history of the world. It would be miracu-
lous if, across a period of 150 years, negotiations for the purchase
and sale of these lands could be carried on without misunderstand-
ings and inequities. We have been human, not angelic, in our real-
estate transactions. We have driven hard Yankee bargains when
we could ; we have often forgotten to make the payments that we
promised, to respect the boundaries of lands that the Indians re-
served for themselves, or to respect the privileges of tax exemp-
tion, or hunting and fishing, that were accorded to Indian tribes in
exchange for the lands they granted us. But when Congress has
been fairly apprised of any deviation from the plighted word
of the United States, it has generally been willing to submit to

27. Treaty of December 29, 1835, 7 Stat. 478.

28. The total expenditures of the Federal Government in 1835 amounted
to 17.6 million dollars. See Report of Secretary of the Treasury (1946), p. 366.

29. Act of April 21, 1904, 33 Stat. 189, 195,
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court decision the claims of any injured Indian tribe.?® And it has
been willing to make whatever restitution the facts supported for
wrongs committed by blundering or unfaithful public servants.
There is no nation on the face of the earth which has set for itself
so high a standard of dealing with a native aboriginal people as
_the United States and no nation on earth that has been more self-
‘critical in seeking to rectify its deviations from those high stan-
dards.

~ The 5 million dollar judgment won by the ‘California Indians
is only the most recent of a series of awards won by Indian tribes
in the Federal Courts. In 1938 the Supreme Court awarded the
Shoshone Tribe of Wyoming a judgment of $4,408,444.23, as
compensation for the loss of a part of the Shoshone Reservation
which Federal authorities illegally (i.e. without the consent of the
Shoshone owners of the reservation) assigned to Indians of an-
other tribe.3 The same session of the Court affirmed a judgment
in favor of the Klamath Indians for $5,313,347.32, the value of
lands reserved by the Klamaths for their own use which the
United States erroneously conveyed to the State of Oregon.®®
What is important about these cases is that they represent an
honest, if sometimes belated, effort to make good on the promises
that the Federal Government has made to Indian tribes in acquiring
the land of this nation. And, as a great leader of the 30 million
Indians who dwell south of our borders has said, what is great
about democracy is not that it does not make mistakes, but that
it is willing to correct the human mistakes it has made.?

II1. The Doctrinal Origins of Indian Title.

The decisions on Indian title can hardly be understood unless
it is recognized that dealings between the Federal Government
and the Indian tribes have regularly been handled as part of our
international relations. As in other phases of law which turn on
international relations, common law concepts have become heavily
overlaid with continental jurisprudence. Our concepts of Indian
title derive only in part from common law feudal concepts. In the

30. For many decades such cases were tried under special jurisdictional
acts. By the act of August 6, 1946, all existing tribal claims against the Gov-
ernment were referred to a special Indian Claims Commission, and jurisdiction
was granted to the Court of Claims to hear and decide all future tribal claims.
See 60 Stat. 1049, 25 U. S. C. A. (1946 Supp.) 70, 28 U. S. C. A. (1946
Supp.) 259%a.

31. United States v. Shoshone Tribe, (1938) 304 U, S. 111.

32. United States v. Klamath Indians, (1938) 304 U, S. 119.

33. Padilla, Free Men of America (1943) 71.
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main, they are to be traced to Spanish origins, and particularly
to doctrines developed by Francisco de Vitoria, the real founder
of modern international law.3 -

The argument that Indians stood in the way of civilization
and that progréss demanded that they be pushed from the lands
they claimed, fell as lightly from the lips of 16th century pirates
and conquistadores as it does from those of the 20th century. The
contrary suggestion, first advanced by Vitoria, a university pro-

- fessor at Salamanca, that Indians were human beings and that
their. land titles were entitled to respect even when not graced by
seals and ribbons, was denounced as “long haired idealism” by
“practical minded” men in the 16th century, as it is today. But,
in the long run, this idealistic and supposedly impractical concept
of human rights helped to build the greatest state and the strong-
est economy in the world. The conquistadores and pirates of 16th
century Spain and their lawyer spokesmen, in attempting to justify
a wholesale seizure of Indian lands in the New World, urged that
Indians were heretics, tainted with mortal sin, and irrational. To
this argument Vitoria replied- that even heretics and sinners were
entitled to own property and could not be punished for their sins
without trial, and that the Indians were at least as rational as
some of the people of Spain. Vitoria cites as precedents, in sup-
port of Indian property rights, cases of heretics and sinners in
Europe and in ancient Palestine whose rights were acknowledged
by the highest Church authorities; Implicit in the argument is
the doctrine that certain basic rights inhere in men as men not by
reason of their race, creed, or color, but by reason of their hu-
manity.

To the argument that the Pope had given Indian lands to the
Kings of Spain and Portugal, Vitoria replied that the Pope had
“no temporal power over Indian aborigines” (De Indis 11, 6).
Thus a division of the New World by the Pope could serve only
as an allocation of zones for -trading and proselytizing  purposes,
not as a distribution of land (De Indis III, 10).

" The shibboleth of “title by discovery” Vitoria disposes of sum-

34. James Brown Scott, former Solicitor for the Department of State
and President of the American Institute of Law, the American Society of
International Law, and the Institut de Droit Internatidnal, in his brochure
on The Spanish Origin of International Law (1928), comments: “In the lec-
ture of Vitoria on the Indians, and in his smaller tractate on War, we have
before our very eyes, and at hand, a summary of the modern law of nations.”
The Seventh Pan-American Conference, on December 23, 1943, acclaimed
Vito’fia as the man “who established the foundations of modern international
law.
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marily. Discovery gives title to lands not already possessed. But
as the Indians “were true owners, both from the public and the
private standpoint,” the discovery of them by the Spaniards had no
more effect on their property than the discovery of the Spaniards
by the Indians had on Spanish property.*®

The doctrine of Vitoria was given papal support in 1537 by
the Bull Sublimis Deus, in which Pope Paul III proclaimed:

“We, who, though unworthy, exercise on earth the power of
our Lord and who seek with all our might to bring those sheep of
His flock who are outside, into the fold committed to our charge,
consider, however, that the Indians are truly men and that they
are not only capable of understanding the Catholic faith but, ac-
cording to our information, they desire exceedingly to receive it.
Desiring to provide ample remedy for these evils, we define and
declare by these our letters, or by any translation thereof signed
by any notary public and sealed with the seal of any ecclesiastical
dignitary, to which the same credit shall be given as to the orlglnals
that, notwithstanding whatever may have been or may be said to
the contrary, the said Indians and all other people who may later
be discovered by Christians, are by no means to be deprived of
their liberty or the possession of their property, even though they
be outside the faith of Jesus Christ; and that they may and should,
freely and legitimately, enjoy their liberty and the possession of
their property; nor should they be in any way enslaved; should
the contrary happen, it shall be null and of no effect.”

Almost word for word, this declaration of human rights is re-
echoed in the first important law of the United States on Indian re-
lations, the Northwest Ordinance of 17 87 adopted two years before
the Federal Constitution.®¢

Vitoria’s doctrine of respect for Indian possessions became
the guiding principle of Spain’s Laws of the Indies; the parallel
promise of the Northwest Ordinance became the guiding principle
of our Federal Indian law.!” Conquistadores, pirates, and even
administrative officials sworn to obey the law have not always
adhered to this high principle. But if the principle of respect for
Indian possessions has not been applied at 100 percent of its
face value, it has been applied at least to the extent that $800,-

'35. De Indis II, 7. Cf. Marshall, C. J., in Worcester v. Georgia, (1832)
6 Pet, 515: “It is difficult to comprehend the proposition that the inhabitants
of either quarter of the globe could have rightful original claims of dominion
over the inhabitants of the other, or over the lands they occupied; or that
the discovery of either by the other should give the discoverer rights in the
country discovered, which annulled the pre-existing rights of its ancient
possessors.” (At p. 543.)

36. See supra p. 41,

37. See F. S. Cohen, The Spamsh Orlgm of Indlan Rights in the Law
of the United States, (1942) 31 Geo. Law Jr. 1,
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000,000.00 or so of Federal funds has so far been appropriated for
the purchase of Indian lands. To pay $800,000,000.00 for a prin-
ciple is not a common occurrence in the world’s history, but in the
long run this impractical “long haired” expenditure has probably
proved the wisest investment the United States ever made.

Fair dealing by the Federal Government cemented the loyalty
of Indians to the United States, a loyalty which has been an im-
portant factor in every war we have fought, and as well in all our
years of peace. Fair dealing by the Federal Government assuaged
the outrages committed on Indians by their neighbors®® and helped
to preserve a people who, without Federal protection, might have
succumbed to the rapacity of Européan civilization. Each year
Indian contributions to our economy run to many times the amount
we have paid the Indians for their lands, and the Indian contri-
bution to our economy and our American way of life is far from
being exhausted. Though we owe to the Indian many of our
sports, recreations, highways, drugs, food habits, and political
institutions,®® and most of our agricultural staples,*®* we have
still to acquire from the Indian many skills and intangible re-
sources that would be lost forever if Indian cultures were forth- -
with destroyed, as many chauvinists advocate.**

It is against this historical background of fact and doctrine
that the cases on Indian title must be viewed if they are to be
.understood. Only against such a background is it possible to dis-
tinguish between those cases that mark the norms and patterns of
our national policy and those that illustrate the deviations and
pathologies resulting from misunderstanding and corruption. It

38. “Because of the local ill feeling, the people of the States where they
are found are often their deadliest enemies.” United States v. Kagama, (1886)
118 U. S. 375, 384. Denial of the right of Indians to vote and receive social
security benefits is found today only in the two states most recently admitted
to the Union, Arizona and New Mexico. Efforts of the Federal Government
to end these discriminations have met much local hostility, as have Federal
eﬂort§1 to protect native land rights in Alaska where the frontier spirit still
prevails.

39. See the essay of Lucy M. Kramer on “Indian Contributions to
At;r‘le;‘ican Culture,” in Indians Yesterday and Today, (U.,S. Dept. of Interior,
1941).

40. It has been estimated by competent authorities that four-sevenths
of the total agricultural production in the United States (in farm value)
consists of plants domesticated by Indians and taken over by whites, and it
has been noted that where the whites took over plants they also took over
Indian method of planting, irrigation, cultivation, storage, and use. See
Edwards, Agriculture of the American Indian, (U.S. Dept. of Agriculture,
1933) p. v.; Bureau of American Ethnology Bulletin No. 30, vol. 1, p. 25.

‘4], The 1890 Census Report on Indians, at p. 57, shows the high-water
mark of such chauvinism. See F. S. Cohen, “Indian Claims,” (1945) The
American Indian, vol. 2, No. 3, pp. 4-5.
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is perhaps inevitable that any high ideal should prove too hatd
to live by in times of stress, but when a principle has survived the
stresses of many wars, financial panics, and outbreaks of chauvin-
jsm, it becomes important to distinguish the basic principle from
the “‘scattering” forces, just as it becomes important to distinguish
in physics between the principle of gravitation and the deflecting -
forces of air friction, air pressure, terrestrial motion, etc., that
make some bodies drop slantwise or rise instead of dropping. In-
deed, it is only with some understanding of the norms of -institu- -
tional conduct that one can determine whether the norms of the
past are continuing to exert their influence, or whether the devia-
tions of yesterday will be the norms of tomorrow.

1V. The Cases.

The cases on original Indian title show the development across
“twelve decades of a body of law that has never rejected its first
principles. The law of Indian title is thus particularly susceptible
to historical analysis. Ten cases fix its outlines.

1. The Sovereign’s Title: Johnson v. MclIntosh.*?

The first important Indian case decided by the Supreme Court
established the proposition that a private individual claiming title
to land by reason of a private purchase from an Indian tribe not
consented to by the sovereign, could not maintain that title against
the United States or its grantees, where the United States had
acquired the land in question from the Indians by treaty. The dis-
missal of the plaintiffs’ complaint in this case was not based upon
any defect in the Indians’ title, but solely upon the invalidity of
the Indian deed through which the white plaintiffs claimed title.
When the case was decided, the land (on the Wabash River) had
not been occupied by Indians for some fifty years. They had re-
ceived more than $55,000.00 for the land from the original vendees,
Moses Franks, Jacob Franks and their associates, they had then
sold the same land to the United States,*® and they had removed
from the tract that they had sold. At the time of the Federal grant
to the defendants, in 1818, there was no Indian title to éncumber
the grant. The decision of the court that a private sale of Indian
lands not consented to by the sovereign gave the purchaser no
valid title against the sovereign, has never been questioned in the
years since this decision was rendered, nor has there been any

42, (1923) 8 Wheat. 543.

S 41;4 Treaty of August 3, 1795, 7 Stat. 49; Treaty of June 7, 1803, 7
tat. 74.
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successful challenge of the rule which the court then formulated,
viz., that Indian title could be extinguished only by, or with the
consent of, the Government. Justice Marshall’s opinion in the case
makes it clear that while the sovereign could extinguish Indian
title by treaty or by war, Indian title would not be extinguished hy
a grant to private parties and that such a grantee would take
the land subject to Indian possessory rights.

“k * * the rights of the original inhabitants were, in no instance,
entirely disregarded ; but were necessarily, to a considerable extent,
impaired. They were admitted to be the rightful occupants of the
soil, with a legal as well as just claim to retain possession of it, and
to use it according to their own discretion ; but their rights to com-
plete sovereignty, as independent nations, were necessarily di-
minished, and their power to dispose of the soil at thew own will,
to whomsoever they pleased, was dewied by the original funda-
mental principle that discovery gave excluswe tltle to those who
made it.

, “While the-different nations of Europe respected the right of

the natives, as occupants, they asserted the ultimate dominion to
be in themselves and claimed and exercised, as a consequence of
this ultimate dominion, a power to grant the soil, while yet in
possession of the natives. These grants have been understood by
all to convey a title to the gramtees, subject only to the Indian right
of occupancy.” (At p. 574.)

It is perhaps Pickwickian to say that the Federal Government
exercised power to make grants of lands still in Indian possession
as a consequence of its “dominion” or “title.” A realist would say
that Federal “dominion” or “title” over land recognized to be in
Indian ownership was merely a fiction devised to get around a
theoretical difficulty posed by common law concepts. According to
the hallowed principles of the common law, a grant by a private
person of land belonging to another would convey no title, To apply
this rule to the Federal Government would have produced a cruel
dilemma: either Indians had no title and no rights or the Federal
land grants on which much of our economy rested were void. The
Supreme Court would accept neither horn of this dilemma, nor
would it say, as a modern realist might say, that the Federal Gov-
ernment is not bound by the limitations of common law doctrine
and is free to dispose of property that belongs to Indians or other
persons as long as such persons are paid for their interests before
their possession is impaired. But such a way of putting the matter
would have run contrary to the gpirit of the times by claiming for
the Federal Government a right to disregard rules of real property -
law more sacred than the Constitution itself, And this theoretical
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dilemma was neatly solved by Chief Justice Marshall’s doctrine that
the Federal Government and the Indians both had exclusive title
to the same land at the same time. Thus a federal grant of Indian
land would convey an interest, but this interest would not become
a possessory interest until the possessory title of the Indians was
terminated by the Federal Government. The Indians were pro-
tected. The grantees were protected,—assuming that the Federal
Government went ahead to secure a relinquishment of Indian title.
The power of the Federal Government was recognized. And the
needs of feudal land tenure theory were fully respected. Even if
we are no longer interested in the niceties of theory, the reconcilia-
tion of Indian rights and grantee rights which Marshall worked out
must command our respect.

2. Indian Title s. Colony and State: Worcester v. Georgia.**

The second great landmark in the law of Indian title is estab-
lished by Chief Justice Marshall’s opinion in W orcester v. Georgia,
where the land involved in suit was in the present possession of
Indians. The Supreme Court in this case decided that the State
of Georgia could not exercise jurisdiction over Indian lands, i.e.
that Indian title could not be ignored by a State. The Chief Justice
took great care to point out that neither Johnson v. McIntosh nor
any other decision had denied the validity of Indian title, and that
the principle of sovereign title by “discovery” was in no way in-
consistent with Indian title. ,

“This principle, acknowledged by all Europeans, because it was
the interest of all to acknowledge it, gave to the nation making the
discovery, as its inevitable consequence, the sole right of acquiring
the soil and of making settlements on it. It was an exclusive prin-
ciple which shut out the right of competition among those [Euro-
peans] who had agreed to it; not one which could annul the pre-
vious rights of those who had not agreed to it. It regulated the
right given by discovery among the European discoverers; but
could not affect the rights of those already in possession, either as
aboriginal occupants, or as occupants by virtue of a discovery
made before the memory of man, It gave thé exclusive right to
purchase, but did not found that right on a denial of the rlght of
the possessor to sell.” (at p. 544) .

Much of Chief Justice Marshall’s opinion in this case may be
dismissed as unnecessary to the decision, and of course, strictly
speaking, no opinion or rule is ever logically necessary to any
decision.*® But certainly an important step in the process by which

44, (1932) 6 Pet. 515,
45. See F. S. Cohen, Ethical Systems and Legal Ideals, (1933) 34-35.
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the Supreme Court came to its decision in Worcester v. Georgia
was the conclusion that when the Crown gave to the Colony of
Georgia whatever rights and powers the Crown had in Cherokee
lands, this did not terminate or alter the Cherokee Nation’s original
title, which survived the Crown grant and later became the basis -
of Cherokee treaties with the Federal Government. The case thus
stands squarely for the proposition adumbrated in Johnson wv.
Mclntosh,*® that a grant by the sovereign of land in Indian occu-
pancy does not abrogate original Indian title.

3. The Transferability and the Scope of Indlan Title: Mitchel
v. United States.*”

Whereas Johnson v. McIntosh had held that an unauthorized
Indian sale could not give a title superior to that later obtained by
treaty, the case of Mitchel v. United States dealt with the obverse
situation where the Indian sale relied upon had been made with the
consent of the sovereign. In such case, the Court held, the pur-
chaser from the Indians secured a title superior to any title which
the United States could assert. The United States, the Court held,
could not acquire from the King of Spain what was not the King’s
property, and the property of Indians or their grantees could not
become royal or government property without formal judicial
action.*® Indian property was no different in this respect from
the property of white men:

%k % * One uniform rule seems to have prevailed from their
first settlement, as appears by their laws; that friendly Indians
were protected in the possession of the lands they occupied, and
were considered as owning them by a perpetual right of possession
in the tribe or nation inhabiting them, as their common property,

from generation to generation, not as the right of the individuals
located on particular spots.

“Subject to this right of possession, the ultimate fee was in the
crown and its grantees, which could be granted by the crown or
colonial legislatures while the lands remained in possession of the
Indians, though possession could not be taken without theiwr consent.”

(9 Pet. 711, at 745)

What had been conceded, by way of dictum, in Johnson ..
McIntosh, namely that Indian title included power to transfer as
well as to occupy, is the core of the decision in the Mitchel case.

Finally the Muitchel case clarifies the scope of the rule of re-

46 (1823) 8 Wheat, 543, at 591,

- (1835) 9 Pet. 711.

f18 “If the king has no original right of possession to lands, he cannot
acquire it without office found, so as to annex it to his domain.” 9 Pet. at 743,
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spect for Indian possessions by expressly rejecting the view that
such possession extended only to improved lands. Said the Court:
“Indian possession or occupation was considered with reference
to their habits and modes of life; their hunting grounds were as
much in their actual possession as the cleared fields of the whites;
and their rights to its exclusive enjoyment in their own way and
for their own purposes were as much respected, until they aban-
doned them, made a cession to the government, or an authorized

sale to individuals.” (At p. 745.)
4. Indian Title s, The Sovereign in Louisiana Territory:
Choteaw v. Molony.*®

The Choteau case presents facts very similar to those in John-
son v. McIntosh, and reaffirms.the holding of that case that one
who claims under an unauthorized grant of Indian lands cannot
prevail against a grantee whose title is based upon an Indian treaty
cession and a subsequent Federal grant. In the Choteau case, how-
ever, the plaintiff’s invalid grant was not invalid because it lacked
government consent. It was invalid because it lacked Indian con-
sent. The Court held that under the Spanish law applicable in the
Louisiana Territory the possessory rights of the Fox Tribe of
Indians in lands aboriginally occupied by them were such that
any grants made by the Spanish Governor would be “subject to
the rights of Indian occupancy. They would not take effect until
that occupancy had ceased, and whilst it continued it was not in
the power of the Spanish Governor to authorize anyone to interfere
with it” (p. 239). Thus the case recognizes, as did the Mitchel
case, that even a king cannot lawfully take possession of Indian
lands without Indian consent,

5. Indian Titles vs. Homesteaders: Holden v. Joy.?®

The contention that Indian lands are public lands subject to
disposition as such, a contention which the Court had squarely
rejected in Worcester v. Georgia, Mitchel v. United States, and
Choteau v. Molony, was again made, in a somewhat novel guise,
in Holden v. Joy, and was again rejected by the Court. In this case
the defendant, Joy, claimed under certain Indian treaties, while the
plaintiff, Holden, claimed under preemption acts of Congress. On
behalf of the plaintiff’s claim it -was argued that the Constitution
expressly vests in Congress control over public property and that
a series of treaties made by the President and Senate with Indian
tribes could not constitutionally dispose of public land to the de-

49. (1853) 16 How. 203. .
50. (1872) 17 Wall. (84 U.S.) 211.
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fendant in a manner that conflicted with modes of public land
disposition prescribed by Congress. and availed of by the plaintiff.
The Court, in rejecting that argument, and holding for the de-
fendant, pointed out that the occupancy right in the land in question.
had been in the Indians from the start and was therefore clearly
subject to disposition by Indian treaties.

In upholding the Indian title as a proper subject of treaty-
making, the Court characterized aboriginal title in these terms:

“Enough has already been remarked.to show that the lands con-
veyed to the United States by the treaty were held by the Cherokees
under their original title, acquired by immemorial possession, com-
mencing ages before the New World was known to civilized man,
Unmistakably their title was absolute, subject only to the pre-
emption right of purchase acquired by the United States as the
“successors of Great Britain, and the right also on their part as
such successors of the discoverer to prohibit the sale of the land
to any other governments or their subjects, and to exclude all

other governments from any interference in their affairs.” (At p.
244.)

6. Indian Title and Railroad Grants: Buttz v. Northern Paci-
fic Railroad.®™

Buttz v. Northern Pacific R.R. is the first of the railroad grant
cases in which the principles enunciated in Johnson v. McIntosh and
Worcester v. Georgia were applied to the transcontinental rail-
roads that sought passage across Indian lands. Notwithstanding
the vital importance of these railroads for the expanding national
economy, and the strong legislative backing whicn the railroads
commanded, Congress when it gave millions of acres of public
land to the railroads in aid of construction scrupulously respected
Indian possessions, whether or not such possessions had been de-
fined by treaty or act of Congress. The statutory grant in the
Buttz case® safeguarded Indian rights in these words:

“The United States shall extinguish, as rapidly as may be con-
sistent with public policy and the welfare of the said Indians, the

Indian titles to all lands falling under the operation of this act,
and acquired in the donation to the [road] named in this bill.”

Other railroad grants even went so far as to provide expressly
that such extinguishment of Indian title should be effected only
by “voluntary cession.”??

The interpretation of these grants in the Buttz case and suc-

51. (1886) 119 U, S, 55.

52. Act of July 2, 1864, 13 Stat. 365, sec. 2.

53. Act of July 27, 1866, 14 Stat. 292, construed in United States v.
Santa Fe Pacific Ry. Co., (1941) 314 U. S. 339, considered supra note 1.
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ceeding cases adhered to the principle that while a grant of land in
Indian possession may convey a legal fee, such a grant does not
impair the Indian title, which the grantee must respect until it
has been. duly terminated by treaty, agreement, or other authorized
action of Congress or the Indians, Applying this rule in the Butts
case meant that the title originally conveyed to the railroad by the
Congressional grant of 1864 and perfected by Indian relinquish-
ment of the land in 1873, for an agreed compensation, prevailed
over a settler’s preemption title under the act of September 4,
1841, 5 Stat. 453, alleged to have been perfected by actual settle-
ment in 1871. The basis of the Court’s decision lay in the determina-
tion that “At the time the act of July 2, 1864, was passed the title
of the Indian tribes was not extinguished” (at p. 66), that this
was still the situation in 1871, and that, “The grant conveyed the
" fee subject to this right of occupancy” (ibid.).

Tt is to be noted that the Indians’ right of occupancy in 1864
had not yet been defined by any treaty. In 1867 a reservation was
set aside for the Indians involved, but the Court noted that this
did not of itself wipe out aboriginal possessory rights outside of
the reservation. The aboriginal Indian title in the area involved
in the Buttz case never was defined in any treaty or agreement
until the agreement of 1873 by which the land was ceded to the
. United States. The Butiz case stands, therefore, as a clear warning
that neither settlers nor railroads can ignore aboriginal Indian
title.

7. Individual Indian Titles vs. The Railroads: Cramer wv.
United States.®*

The Cramer case, which has already been discussed,® is im-
portant in the development of the law of Indian title in two re-
spects: (1) it establishes the proposition that individual and tribal
possessory rights are entitled to.equal respect, and (2) it qualifies
the suggestion in the Buttz case (at p. 71) that “Indians having
only a right of occupancy” do not have such “claims and rights”
as suffice to exclude lands entirely from a public grant.*® In the
Buttz case this dictum was entirely justified since the grant act in
question provided that the Indian possession should not be dis-
turbed by a grant of naked legal title. But where, as in the Cramer
case, there was no such express guaranty, the only way to protect

54. (1923) 261 U. S. 219,

55.  See supra pp. 29-31,

56. - This dictum provided the main line of argument for the railroad in
the Cramer case. See 261 U. S. 219, 220.
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the Indian title was to hold that land under Indian title was wholly
excluded from the grant. And this the Court did. Taken together,
the Buttz and Cramer cases hold that Indian title survives a rail-
road grant, either as an encumbrance upon the grant (Buttz) or as
an exception carved out of it (Cramer). In either case the grantee
cannot interfere with the Indian title.

8. The Scope of Indian Title: United States v. Shoshone
Tribe.s ‘ -

Whether original Indian title comprises all elements of value
attached to the soil or whether such title extends only to such sur-
face resources as the Indians knew and used was the central ques-
tion decided in the Shoshone case. While the case involved a treaty,
the treaty was silent on the question of whether the “lands’ which
were reserved to the Indians included the timber upon, and the
minerals below, the surface. The argument of the case therefore
turned primarily on the extent of the Indian tenure prior to the -
treaty. The Government, represented by Solicitor General (now
Mr. Justice) Reed, argued that the Shoshones had a mere right
of occupation, which was “limited to those uses incident to the
cultivation of the land and the grazing of livestock,” and that
the Government had an “absolute right to reserve and dispose of
the [other] resources as its own.”’®® This view was further de-
veloped in the Government’s main brief, signed by Solicitor General
(now Mr. Justice) Jackson, urging that original Indian title was
something sui gemeris, comprising only a ‘“‘usufructuary right,”
and that such right “to use and occupy the lands did not include
the ownership of the timber and mineral resources thereon.”s® This
view was considered and rejected by the Court, Mr. Justice Reed
dissenting.®® The Court took the view that original Indian title
included every element of value that would accrue to a non-Indian
landowner. It concluded that the treaty did not cut down the scope
of the title of the Indians, “undisturbed possessors of the soil from
time immemorial,” and declared:

“For all practical purposes, the tribe owned the land, * * * The
right of perpetual and exclusive occupancy of the land is not less

valuable than full title in fee. * * *
* * * *# *

57. (1938) 304 U, S. 111.

58. Brief for United States on petition for certiorari.

59. Brief for United Stafes, pp. 7-24.

60. While Mr. Justice Reed was the sole dissenter from the decision in
the Shoshone case, he was joined by Justices Burton and Rutledge in a more
recent dissent, involving substantially the same contention that Indians are
“like paleface squatters on public lands without compensable rights if they
are evicted.” United States v. Tillamooks, (1946) 329-U. S. 40, 58.
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~ “Although the United States retained the fee, and the tribe’s
right of occupancy was incapable of alienation or of being held
otherwise than in common, that right is as sacred and-as securely
safeguarded as is fee simple absolute title. Cherokee Nation wv.
Georgia, 5 Pet. 1, 48. Worcester v. Georgia, supra, 580. Subject
to the conditions imposed by the treaty, the Shoshone Tribe had
the right that has always been understood to belong to Indians,
undisturbed possessors of the soil from time immemorial.” (At pp.
116-117). ‘

At the same session of court-the Supreme Court applied the
identical rule, in the case of the Klamath Indians,®* to Indian
ownership of timber. The Klawmath and Shoshone cases, taken to-
gether, overturned prevailing views as to the ownership of tim-
ber on Indian reservations. Earlier decisions of the Supreme Court
in United States v. Cook,’* and Pine Riwver Logging Co. v. United
States,®® to the effect that the Federal Government could replevin
logs sold without authority or recover the value thereof, had been
widely misconstrued as a denial of Indian rights to timber.®* When
this misinterpretation was set at rest in the Shoshone and Klamath
cases, Congress ordered that the proceeds of the judgment in the
Pine River case, which had been deposited to the credit of the
- Government, should be transferred to the credit of the Indians.®®
These two decisions delivered a death blow to the argument that
aboriginal ownership extends only to products of the soil actually
utilized in the stone age culture of the Indian tribes.

9. Indian Title vs. Administrative Officials: United States as
Guardian of Hualpai v. Santae Fe Pacific Ralroad Co.%¢

The main facts and the issues of the Walepar case have already
been noted.®” The significance of the case in the development of
the law of Indian title lies not in the recognition that Indian title
does not depend upon treaties nor even in the fact that the doctrine
of original Indian title was applied to the Mexican cession area—
both principles are established in earlier decisions, e.g. in the
Cramer case. More important is the fact that the aboriginal oc-
cupancy of an Indian tribe was here held to have survived a course

61. United States v. Klamath Indians, (1938) 304 U. S. 119; same case,
(1935) 296 U. S. 244, ‘ ,

62. (1873) 19 Wall, 591,

63. (1902) 186 U. S. 279. '

64. See 29 Op. Att'y Gen. 239 (1911). And see F. S. Cohen, Handbook
of Federal Indian Law, pp. 313-316. The Government’s brief in the Shoshone
case, incorporated by reference in its Klamath brief, placed chief reliance
upon this interpretation of the Cook and Pine River Logging Co. cases.

65. Act of June 5, 1938, 52 Stat. 688.

66. (1941) 314 U. S. 339.
67. See supra pp. 31-33.
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of congressional legislation and administrative action that had
proceeded on the assumption that the area in question was unen-
cumbered public land. The decision thus stands as a warning to
purchasers of real property from the Federal Government, re-
minding.them that not even the Government can give what it does
not possess.

10. Indian Title »s. The Federal Government: United States v.
Alcea Band of Tillamooks.®®

The last large gap in the doctrine of original Indian title was
filled in by the Supreme Court’s decision in the Alcea case, holding
that the Federal Government was bound to pay the Indians when
it took from them lands, which they held under aboriginal owner-
ship.®® While the disagreements that split the Court three ways in
its opinion-writing make it dangerous to rely on anything the Court
said in this case, the fact stands out that the United States, after
taking land, by Congressional act, from Indians who had nothing
more than an unrecognized aboriginal title to it, was required, by
a five to three vote of the Supreme Court, to pay the Indians the
value of the land so taken. Certainly it can make no difference to
the Indians in the case whether, as Justice Black thought, they
are to be paid because Congress passed a jurisdictional act allowing
them to bring suit, or, as the four other justices in the majority
thought, and as the Court of Claims thought, because the action of
Congress a century ago established a liability which only came
before the Court for adjudication in 1947. The question of whether
rights depend upon remedies or vice versa is a metaphysical issue
on which lawyers have disagreed for at least two thousand years,
and it is scarcely likely that unanimity will be reached in the next
- two thousand years. As long as the Indian gets paid for aboriginal
holdings that the Government takes from him, he will not quibble
about the reasons assigned for the decision.”

68. (1946) 329 U. S. 40, aff’'g (1945) 103 Ct. Cls. 494, 59 F. Supp 934.

69. That no such liability arises when land not subject to original Indian
title is set aside temporarily for Indian use and then restored to the public
domain is the holding of two recent cases. Sioux Tribe v. United States,
(1942) 316 U. S. 317; Ute Indians v. United States, (1947) 330 U. S. 169.
The language and circumstances of the Executive orders setting up Indian
reservations vary so widely that generalizations from cases interpreting such .
orders are of little value. See F. S. Cohen, Handbook of Federal Indian Law,
pp. 299-302.

70. The meaning of the decision, from the standpoint of actual adminis-
tration, is thus -set forth in the statement of Commijssioner of Indian Affairs
William A. Brophy:

“The Supreme Court has now held that original Indian title—even
though not accompanied by notary seals and ribbons—is as good as any white
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The difference between Justice Black’s formulation of the rule
of liability and that of the other four justices of the majority is-
not likely to affect any actual decisions.™ The Indian Claims" Act
of August 13, 1946 establishes a special forum to hear Indian
claims and among the claims assigned to this forum for determina-
tion are claims based upon a taking of land held under original
Indian title.” The same act also provides for future determina-
tion of similar claims by the Court of Claims.™ Since all five mem-
bers of the majority in the Alcea case agreed that the combination
of (1) an uncompensated taking, and (2) a proper jurisdictional
act, jointly, provided a basis for recovery, and since the second
condition has been satisfied by general legislation, it follows that,
under the Alcea decision, if there has been an uncompensated tak-
ing, a recovery may now be had. For reasons already noted, the
areas within which such recoveries may be had are nowhere near -
as great as has been commonly supposed, even by some of the
Supreme Court justices when they comment upon matters not
of record in the case before them. ™

The Alcea case gives the final coup de grace to what has been

man’s title. It is good against the United States as well as against third
parties, Under recent legislation opening the courts to Indian grievances, the
Indians are held entitled to recover the value of any land that has been taken
away from them by the Government. This means the end of a long-standing
discrimination which made Indian land in the old days a prey to all sorts of
land-grab schemes and denied the Indians any redress or compensation. It is
the duty of all employees of the Office of Indian Affairs to see that Indian
land ownership is respected to the same degree as any other form of land
ownership. As the Supreme Court has said, whether a tract of land ‘was
properly called a reservation . . . or unceded Indian country . . . is a matter
of little moment . . . the Indians’ right of occupancy has always been held to
be sacred; something not to be taken from him except by his consent, and
then only upon such consideration as should be agreed upon.’”

71. It did affect the decision in Northwestern Bands of Shoshone
Indians v. United States, (1945) 324 U. S. 335. There a4 majority of the
Court thought that the jurisdictional act did not authorize a suit based
on aboriginal title. A four-way split in the Court produced an affirmance of
the decision of the Court of Claims below, denying recovery. The limitations
of the Shoshone jurisdictional act have now been superseded by the Indian
Claims Act, which was passed, very largely, to overcome the injustices
which resulted from the Shoshone decision, injustices pointed out by two
of the justices (Black and Jackson, JJ.) voting with the majority in that
case. The Senate and House Committees which asked the Supreme Court
to allow the Indians a rehearing in this case, and were refused, saw to it that
the Indian Claims Act allowed such rehearings in all cases heretofore dis-
missed for jurisdictional reasons. See F. S. Cohen, “Indian Claims,” (1945)
Amer, Indian, vol. 2, No. 3, p. 3. And see K. J. Selander, Section 2 of the
Indian Claims Commission Act, (1947) 15 Geo. Wash. L. Rev. 388, 422.

72. (1946) 60 Stat. 1049, 25 U. S. C. A. (1946 Supp.) 70.

73.  See sec. 2, 60 Stat. 1049, 1050, 25 U. S. C. A. (1946 Supp.) 70a.

74, See sec. 24, 60 Stat. 1049, 1055, 28 U. S. C. A. (1946 Supp.) 25%.
75. See note 13 supra.
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called the “menagerie” theory of Indian title, the theory that
Indians are less than human and that their relation to their lands
-is not the human relation of ownership but rather something similar
to the relation that animals bear to the areas in which they may be
temporarily confined. The sources of this “menagerie” theory are
many and varied and sometimes elegantly pedigreed. There is
“the feudal doctrine, which has seldom been heard in this country
for a century or so except in Indian cases, that ultimate dominion
over land rests in the sovereign. There is the echoing of a doctrine
that taking land from another nation by the sword creates no
justiciable rights—a doctrine that might have been proper enough
when the United States was waging war or making treaties with
the various Indian tribes, but is hardly relevant to the contemporary
scene, when all Indians are citizens and when Congress has pro-
- vided that these citizens should be fully compensated for con-
fiscated lands that they would own today if the Federal Government
had .carried out the “fair and honorable dealings” that it first
pledged in 1787. ‘

There are other subtler sources of the “menagerie” theory of
Indian reservations which are seldom set forth in legal briefs
but -exert a deep influence on public administration. One of the
most insidious of these is the doctrine that the only good Indian
is a dead Indian, whence it follows, by frontier logic, that the
only good Indian title is one that has been extinguished, through
transfer to a white man or a white man’s government. And finally
there is the more respectable metaphysical doctrine that since
government is the source of all rights there are no rights against
the Government, from which it may be deduced that Indians who
“have been deprived of their possessions by governmental action
are without redress. All these doctrines, it may be hoped, have
been finally consigned ‘to the dust bins of history by the course
of decisions of the Supreme Court that cumulates in the Alcea case.

That course of decisions now fully justifies the statement made
by President Truman some months before the Alcea decision was
handed down, on the occasion of his signing the Indian Claims
Act on August 13, 1946: '

“This bill makes perfectly clear what many men and women,
here and abroad, have failed to recognize, that in our transactions
with the Indian tribes we have at least since the Northwest

Ordinance of 1787 set for ourselves the standard of fair and
honorable dealings, pledging respect for all Indian property rights.

76. See F. S. Cohen, Handbook of Federal Indian Law, p. 288.
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Instead of confiscating Indian lands, we have purchased from the
tribes that once owned this continent more than 90 per cent of
our public domain, paying them approximately 800 million dollars
in the process. It would be a miracle if in the course of these
dealings—the largest real estate transaction in history—we had not
made some mistakes and occasionally failed to live up to the precise
terms of our treaties and agreements with some 200 tribes. But
we stand ready to submit all such controversies to the judgment of
impartial tribunals. We stand ready to correct any mistakes we
have made.”



I INTRODUCTION

The following is a summary of reamearch relative to the

Penobscot Tribe, - - R

IT TRIBAL EXISTENCE

The Penobscot Nation is part of the Abenaki linguistic
group, a collection of tribes which once occupied land as far
west as Vermont.i/‘Bécause of their geographic location, the
Penobscots were drawn into contact with non-Indians at an early
date, and the record evidence of the tribal existence of the
Penobscots 1is extensive. The tribe entered into treaties with

2/ 3/ 4/ - 5/
the Colony of Massachusetts in 1693, 1699, 1713, 1717,

1/ . - .

T Ernest S. Dodge, "Ethnology of Northern New England and the
Maritime Provinces," Massachusetts Archaeological Society,
Bulletin, CVIII (1957), 68.

2/

T Truce between Indian and English, July 21, 1693, The Baxter
Manuscripts: The Documentary History of the State of Maine
[hereafter Bax. Mss.] (24 vols.} Portland: Maine Historical
Society, 1869-1916), XXIII, 4-5. The Submission and Agree-
ments of the Eastern Indians, Aug. 11, 1693, ibid., X, 9-11.

3/ .
~  Indian Treaty, Jan. 7, 1698/99, ibid., XXIII, 19-21.

4/

T Treaty of Eastern Indians, July 11--, 1713, <bid., 37-50.
Calendar of State Papers, Colonial Series; 1574-1733 [CSP]
(40 vols.; NCR Microcard Editions, 1965), XXVII, 225.

5/ ‘ :
T Indian Treaties in Maine Historical Society, Collections,
lst Ser. (Portland: The Society, 1853), III, 373-74.

1



& 1/ 8/ 9 10/ |
1725, 1726, 1727, 1749, and 1752. John Allan, the Sup-

erintendent of the federal Eastern Indian Agency .during the

. 11/
Revolution dealt with the Penobscots as a tribe,” as did the

6/

T The Submission and Agreement of the Delegates of the Eastern
Indians, Dec., 15, 1725, in Peter Cummings and Neil Mickenberg,
eds., Native Rights in Canada, 2nd ed. (Toronto: General Pub-
lishing Company, 1972), 300.

7/ :
T Conference with the Eastern Indians, Maine Historical Society,
Collections, lst ser., III, 392-93.

8/ .

~ Conference with the Eastern Indians at the Further Ratifica-
tion of the Peace, Held at Falmouth in Casco-Bay,. in July, 1727,
+bid., 407-47; and Traite de Paix Entre les Anglois et les
Abenakis, Aoust, 1727, Collection de Manuscripts contenant
lettres, Memoires, et autre documents historiques relatif a la
Nouvelle France (4 vols.; Quebec: Législature de Quebec, 1883-
85), III, 407-47,.

8/

13
0y
-

Treaty with the Eastern Indians at Falmouth, 1749, Maine
Historical Society, Collections, lst ser., IV, 145-67; and
Nathaniel Boulton, ed., New Hampshire Provincial Papers....
(7 vols.; Concord: George E, Jenks, 1867-73), V, 131-33.

10/ :
T Treaty with the Eastern Indians at St. Georges Fort, 1752,
Maine Historical Society, Collections, 1lst ser., IV, 168-84,
For colonial treaties see Henry F. Depuy, comp., 4 Bibliog-
raphy of the English Colonial Treaties with the American Ind-
ians (New York, 1917),.

11/

T See Allan's Commissions and Instructions from the Continental
Congress and the Government of Massachusetts, Papers of the Con-
tinental Congress [PCC] (Jan. 15, 1777), Roll'8, Vol. 7, 65-68;
May 24, 1783, PCC, Roll 163, Vol. 149, II, 561-62; June 3, 1783,
PCC, Roll 26, Vol., 19, 53; Baxter Bax. Mss., XV, 212, 215-16, NN
For additional evidence of Allan's federal relationship with the
tribe see: Return of Indians and their Familys that are and have
Been in the Service of the United States by order of Col© Allen,
Superintendt and Commandr in Chief of Indians, Eastern Depart-
ment, at Machias, July 28, 1780, Frederic Kidder, Military Oper-
ations in Eastern Maine and Nova Scotia during the Revolution
Chiefly Compiled from the Journals and Letters of Colonel John
Allan, with Notes and a Memoir of Col. John Allan (Albany: Joel
Munsell, 1867), 52-54, .



Commonwealth of Massachusetts which concluded treaties with. the
12/
tribe in 1796 and 1818. Since its separation from Massachu-

setts in 1820, the State of Maine has continuously treated the

. . 13/ e
Penobscots as a tribe of Indians, and the Penobscots have

continuously occupied the lands which they reserved in their

treaties.

The history of the governmeﬁtal structure of the Penob-
scot Nation is roughly similar to that of the Passamaquoddy

Tribe. Until the nineteenth century the tribe was governed by
14/
Sagamores who were selected for life.”  These Sagamores were

responsible for allocation of the family hunting territories,

and hence became increasingly more important as the fur trade
15/
rose in importance.  The Sagamores also played a critical role

177 N
" The 1796 treaty is recorded in the Hancock Cournty Registry
- of Deeds, Ellsworth, Maine, at Book 27, Page 6; for 1818 Treaty,

see Mary F, Farnham, ed., Documentary History of the State of
Maine, Vol. III (Lefavor-Tower Company, Portland: 1902), 127.

13/ _ - :
T The State of Maine has enacted a comprehensive set of statutes
which purport to regulate many facets of Penobscot tribal life.

See generally 22 M.R.S.A. § 4761 et seq.

14/ ' ,

" Alfred Goldsworthy Baily, The Conflict of European and Eastern
Algonkian Cultures, 1504-1700 (Toronto: University of Toronto
Press, 1969), 91-92, and Morrison, The People of the Dawn, (Un=-
pub. Ph'd. Diss. Orono: University of Maine, 1975), p. 25, 38-
40,

15/ _
Dean R. Snow, Wabenaki "Family Hunting Territories,” American
Anthropologist, 70 (1968), 1143-51.



in the Penobscots' rather extensive diplomatic encounters with
16/

other governmental entities, both Indian and non-Indian.

In the early part of the nineteenth century a political

split developed within the Penobscot Nation, and the Sachems, who

17/
had traditionally been chosen for life, became elective.”  Two

political parties were formed, and leaders were chosen alternately
' ) 18/
every two years from each party.  This situation persisted until

the present century, when the party system became  less evident.
Today the governing body of the Tribe consists of a Governor and .
Lieutenant Governor who are elected every two years, and a 12 mem-

ber tribal council consisting of members elected for two year
19/ LA A
staggered terms.

16/ [

"7 Frank G. Speck, The Eastern Algonkian Wabandkﬁ"Confederacy,
American Anthropologist, XVII (1915), 492-508, outlined the
eighteenth-century alliance system which united the Abenaki
peoples. A few short biographies of Penobscot and Maliseet
leaders are also suggestive about these developments. See
Frank T. Siebert, "Wenemouett," in George W.Brown, et al., eds.
Dictionary of Canadian Biography (Toronto: University of Toronto
Press, 1966-~), II, 664-66; Kenneth M. Morrison, "Loron Saugua-
aram,”" ibid., II1II, 584-85 for Penobscot biographies and Richard
I. Hunt, "Ambrose St. Auban," and "Pierre Tomah," ibid., IV,
for Maliseet leaders.

17/ | ' o

T Eugene Vetromile, The Abenakis and their History: or Historical
Notices of the Aborigenes of Acadia (New York: James B. Kirker, -,
1866),

18/

Ibid.

19/
22 M.R.S.A. § 4793.



ITI ABORIGINAL TERRITORY

A, Fature of Use.

Penobscot aboriginal territory probably reached its

20/
maximum extent by the middle of the eighteenth century. Pen-

obscot land usage patterns were similar to those of the Passa-
21/
maguoddy. Both tribes were riverine in orientation, and both

hunted inland areas during the fall and ﬁintér, and spent the
summer by the sea shore. Frank G.-Speck, who has conducted
extensive anthropological research among the Penobscots, de-
scribes the pattern as follows:

Within this stretch of country the Penobscot
used to divide their time somewhat regularly,
spending the summer months (June, July, August)
in the lower coast or salt-water region, then
ascending the river to the family hunting terr-
itories for the fall hunting (October, November,
December), and finally returning to the tribal
rendezvous at the main headquarters at Oldtown
for the dead of winter (January, February, March).

20/
T See discussion of the corresponding summary of the Passama-
guoddy claim. :

21/

T The Jesuit Relations, June 20, 1677, Vol. 60, 263-64, refers
to the riverine orientation of the Penobscots. On the nature
of Penobscot aboriginal title within their own sense of law
see: Lt Governor Dunbar to Mr. Popple, Nov. 17, 1730, CSP,
XXXVII, 345-46. The secondary literature is extensive. Sece:

James Phinney Baxter, "The Abnakis and their Ethnic Relations,” '

Maine Historical Society, Collections, 2nd ser,, III, 13-40;
Fannie H, Eckstorm, "The Indians of Maine," in L.C. Hatch, ed.,
Magine: A History (New York: The American Historical Society,
1919), I, 43-64; Dodge, "Ethnology of Northern New England and
the Maritime Provinces," 68~71; Frank G. Speck, Penobscot Man:
The Life History of a Forest Tribe in Maine (Philadelphia: Uni-
versity of Pennsylvania, 1940}, 7f£f.; and Dean R. Snow, "Waban-
aki 'Family Hunting Territories,'" Admerican Anthropologist, 70
(1968), 1143-51,



The early spring months (April, May) were spent
drifting down toward the ocean and hunting through
the neighboring streams and in the main river for
eels. This, it should be understood, is only a
general outline of the movements of the people,

many -of them would spend longer periods in the-in- -
terior, while some "lazy" families would remain

most of the time at salt water, gainingzen easy
though monotonous living from the sea.

Dr. Speck also notes that the Penobscots hunted seals during.
23/
the summer from the islands adjacent to their territory,  and
C 24/
that the members of the tribe were strict conservationists.

The Tribe's conservation practices were described in 1764 as
follows:

They said it was their custom to divide the hunt-
ing grounds and streams among the different Indian
" families; that they hunted every third year. and
killed two-thirds of the beaver, leaving the other
third to breed; beavers were to them what cattle
were to the Englishmen, but the English were kill-
ing off the beavers without any regard for the
owners of the lands.Z2 . -
'~ o

B. Evidence of territorial location and extent.

Much of the extent of the aboriginal territory of

the Penobscot Nation is indicated in the many .negotiations which

277
T Frank G. Speck, Penobscot Man, 26,

23/ i
Ibid., 35. .

24/
Ibid., 207.

25/ .
" Joseph Chadwick, "An Account of a Journey from Fort Pownal --
Now Fort Point -- Up the Penobscot River to Quebec, in 1764,
Bangor Histortical Magazine, IV (18839), 143.



accompanied the various treaties and agreements by which the bulk
of the Tribe's territory was ceded. .Since these negotiations will -
be discussed in some detail in the following section, those
events will not be separately diséussed here. This sectiocn,
rather, will highlight the anthropological research which has

been completed on Penobscot aboriginal hunting territories.

As was indicated above, the Penobscot Nation, like the
other tribes in the area, was riverine in orientation, and div-
idéd its overall territory into smaller family hunting terri- :
tories. The Tribe's aboriginal territory consisted primarily
of the drainage basin of the river which bears its name.gg/ Thek
principal villages of the tribe were all located on the'Penob—"
scot River. The following villages were occupied .until well.
into the present century: Indian Island, opposiég.qid Town,
Maine; Olemon, some twelve miles up-river; Longiféland, opposite:
Lincoln, Maine. Other large camps, possibly towns, were situated
on the Penobscot River at the Mattawamkeag River and the Passa-
dumkeag River, and at Caspine on the eastern shore éf Penobscot
Bay.EZ/ These villages served as staging grounds from which the
family hunting groups would move to their,respectivé territories

28/ P
in the fall.

26/
"~ Frank G. Speck, Pencbscot Man, 7.

21/ .
Ibid., 25-26.

28/
Ibid., 22.



Practically the entire Penobscot watershed, an area
encompassing 5,303,511 acres, was divided into family hﬁntiﬁg
territories. Several\Penobscot familQ‘hunting territories cov-

Q
ered the area above the Penobscot watershed.zi/ The northern-
most of these, which Speck describes as "perhaps the largest
and most active family of hunters in the éribe," occupied land
in the St. John watershed reaching to Maine's northern border

30/
with Canada.

v 1.0OSS OF ABORIGINAL TERRITORY

The Penobscots' aboriginal lands were protected in the

Tribe's colonial treaties. The Treaty of Portsmouth in 1713,

for example, guaranteed the Penobscot "thelr own Grounds™ and
o 31/

defined that territory as lands held as of 1693.7 In all her

dealings with the Abenaki peoples in general, aﬁ@;WiEh the
Penobscots in particular, Massachusetts held to the practice

32/
of purchase or cession to establish English title.”  Indeed,

'22/
For map see ibid., p. 6.

30/
Ibid., 229.

31/ o -

T Frederic Kidder, ed., "The Abenaki Indians;:their Treaties
of 1713 and 1717," Maine Historical Society, Collections, 1lst
ser., VI, 251 and 260, :

32

‘“/An Act to Prevent and make void clandestine and illegal pur-.
" chase of lands from the Indians, June 26, 1702, Acts and Re-
solves, Public and Private of the Province of the Massachusetts
Bey (21 vols.; Boston: Wright and Potter, 1869-1922), I, Chap.
11. GSee also text of the Treaty of 1717, <bid., 260, as ex-
amples.



throughout the early colonial period, land conflicts between
the Penobscots and Massachusetts revolved only around the issue
of the ‘legality of several sevenfeenth-century land deeds cov~

ering but a tiny fraction of the Tribe's .aboriginal territory.

Land conflicts between Massachusetts and the Kennebeés,
on £he‘other hand, wére more severe and resulted in war in 1722.
Though the Penobscots abandoned the Kennebecs' cause in 1725,
they realized that peace was impossiblé-withoﬁt some basic agree-
ment about lénd.éé/The status of the English pfesence at St.
'Georges, in the extreme southwestern corner of the Penobscoﬁs'
aboriginal territory, was a troublesome issue auring the subse-
guent negotiations. In a preliminary meeting in November; 1725,
the Penobscot negotiator, Loron Sauguaafam, urged the English
to abandon their fort at St. Georges River. Massachusetts re-
fused to do so. In negotiations that followed in 1726, Sauguaaram
again pressad for the removal of the English fort, suggeéting
that the issue wés the.only one preventing peace.ég/'After con-
tinued fruitless discussion, that included discussion of the
seventeenth century land deeds, Sauguaaram suggested a compromise
solution that called for the éonversion of the fort at St. Georges

35/ T
into a truck house. Massachusetts, however, remained adamant.

33/

T The following discussion is based on Morrison, pp. 389 ff.

34/
Morrison, p. 394.

35/
Ibid., p. 395,



Reazlizing that Massachusetts would not compromise, the Penobscots
36/
signed a treaty in 1726, A year later the Kennebecs and sev-

eral Canadian Indians joined‘the Penobscots in ratifying this
_ : 37/ I -

treaty, which is“know; as Dummer's Treaty. and which definéd

légal relations between the Penobscots and Massachusetts until

1755, Dummer's Treaty confirmed Massachusetts'® "Rights of

Lands and former Settlements." At the same time, however,

the treaty reserved to the Penobscots "...all their lands,

Liberties and Properties, not by‘them conveyed or Sold to or
Possessed-by any of the English sugjectsAas-aforesaid, as also xS

38/
the Privilege of Fishing, Hunting, and Fowling as formerly."

By failing to specifically define the "Rights of Lands

and former Settlements,"” which were to be confi:med to non-

Indians, Dummer's Treaty sowed the seeds of subéequent dispute.,
} . P

For example, the Penobscots opposed,

To . . »
T Conference with the Eastern Indians, Maine Historical Society,
{(July, August-1726), Collections, lst ser., III, 377-405.

37/

Dummer was Lieutenant Governor of Massachusgtts Bay.

38/ :
T Maine Historical Society, Collections, lst ser., III, 418, ’
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and halted, the eastward expansion of the Crown settlement call-
39/ v
ed Georgia on Pemaquid peninsula,  and they asserted that Samuel

Waldo illegally took their lands on the St; Georges River.ig/
Governor Belcher assured them that the Crown protected their
title. In February, 1735( he declared that he would treat them
"with Reason and Justice and in the same Manner with the rest
of King George's Subjects."él/ When the Penobscots complained,
he promised that the land article 6f Dummer's Treaty would be
“punctually observ'd on the part of this Government, who will
not push on the settiement of those Lands, 'till théy are sat-
isfy'd, that those, who at present pretend to be the Propfietors, =

42/
have obtain'd the native right from the true Owners.™"

It is not necessary to detail the precise nature of‘these
conflicting claims, for the Penobscots and Massachusetts reached
é éompromise. The Penobscots accepted the de faeto legality of
several of the early rdeeds and, in 1736, ran a boundary northeast
6f st. Georges betweeh their own and English lands. Further set-

43/
tlements, the Indians declared, would not be tolerated.”  In Feb-

39/ - )
—™ Penobscots to Dunbar, Nov. 14, 1729, Baxter, Bax. Mss., X,

44546 and CSP, XXXVI, 574; Dunbar to Gov. Phillips, Sept. 16,
1730, <bid., XXXVI1I,. 369, Dunbar to Lt, Gov. Tailor, Nov. 12,
1730, ibid., 348. ' b

40/ ) ,

— Mass. Council, May 17, 1736; Indian Conference, June 25, 1736, -
- Baxter, Bax. Mss,, XXIII, 23641,

.41
*—/J. Belcher to J. Gyles, Feb. 28, 1734/35 Belcher Letterbooks,

Mass. Historical Society, Film IV, 50506.

42 .y .
——/J. Belcher to J. Gyles, Apr. 14, 1735, 4ibid., Film 4, 565.

43 -
—‘/Conference with the Penobscot & Norridgewalk Indians in July,
1738, Baxter, Bax. Mss.,, XXIII, 252,

11



ruary, 1737, Belcher ordered his agent, Jchn Gyles, to encour-

age new settlement provided that the settlers conformed to this
44/ -
agreement.

The land article of Dummer'’s Treaty was reinacted in the
1749 treaty which ended King George's War. Land was not an

issue in that conflict and was not discussed during the con-
45/ : ,
ference.” Although land was discussed during the 1752 treaty
46/
negotiations, the 1749 treaty was ratified unaltered. Wish-

ing to prevent a Penobscot - French alliance, Massachusetts
carefully recognized Penobscot title. In the early 1750's,

for example, the Penobscots complained about, and Massachusetts

44/ o
™ J. Belcher to J. Gyles, Feb. 25, 1736/37, Belcher Letterbooks,
Film V, 157-58.

'

'

45/ S
™ Treaty with the Eastern Indians at Falmouth, X749, Maine
Historical Society, Colleections, lst ser., IV, 1l62.

46/

T Louis, a Penobscot speaking on behalf of his own tribe and

the Norridgewocks and Maliseets said: "...we are for proceeding
upon Governour Dummer's Treaty, by which it was concluded, that
the English should inhabit the lands as far as the salt water
flowed, and no further; and that the Indians should possess the
rest,” These boundaries are not at all clear. Perhaps Louis
referred to the Kennebec River, and it is likely that he was de-
scribing the agreed upon boundary at St. Georges, It is certain
that he was not referring to the Penobscot, as English settlement
was far from that river in 1752, The English assured the Abenaki
that their lands would be protected: "Upon the third article in ‘!
the aforesaid Treaty, the Commissioners said, if there be any
encroachments made upon your lands by the English, let us know
it; we will inform the Government of it, so that justice may be
done you." See Treaty with the Eastern Indians at St. George's
Fort, 1752, ibid., quotes at 174 and 177.

12
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ordered removed, an English trespasser on ¥Matinicus, an island
47/ : '

south of Penobscot Bay.

Before the outbreak of the Seven Years'War between France
and Great Britain, the Penobscots worked carefully to preserve
peade with Massachusetts. When Massachusetts declareéd war
against the Abenaki tribes on June 10, 1755, the Penobscots
were excepted on condition that they join thissnglish against

hostile Abenaki as Dummer's Treaty required.”  The Penobscots

accepted this condition but refused to move their families near

the English settlements for the duration of the war as Governor
49/
" William Shirley requested, . Massachusetts persisted in the de-

47/

T In Aug. 1751 Governor Phips appointed Commissioners to confer
with the Abenaki. He instructed them to "Avoid controversy

- about Lands." See Instructions in re Treaty with Indians, Aug.
15, 1751, Baxter, Bax. Mss., XXIII, 412, During the meeting
Loron Sauguaaram, the Penobscot negotiator, complained about a
squatter on Matinicus. The commissioners replied: "Our Govern- .
our knows nothing of this matter, but we will inform him of it.
Govr Dummer's Treaty shall be complyed with." Report of Con-
ference, August, 1751, <bid., 416. After repeated complaints
from the Penobscots, Massachusetts ordered the Matinicus squat-
ters removed. In Council, June 12, 1753, Baxter, Bax. Mss.
XXIII, 448-49; S. Phips to Jabez Bradbury, <bid., 449.

48/

" Declaration of.war, June 10, 1755, Baxter, Bax. Mss., XII,

-408-11; also ibid., XXIV, 30-32,
. v

49/ |

Reply of Penobscot Indians, June 27, 1755, ibid., XXIV, 34,

13



51/

50/
mand that the Penobscots settle among the English™ and, after

claiming without evidence that the Penobscots participated in

an attack on Fort St. Georges, declared war‘against them on Nov-
51/ - . . -

ember 3, 1755.7 The war involved no real military engagements

with the Penobscots, and the Penobscots occupied the same land

after the war as they had before.

After the war, Governor Bernard saw the need for a treaty
with the Penobscots, but was thw&rted in his efforts to obtain
one. In September, 1762, the Massachusetts House and Council '&:
opposed Bernard's proposal to travel to Maine to conclude a
peace on the grounds that the Indians had not formally asked
for a treaty.éz/ On July 23, 1763, Bernard instructed‘Captain
Sandersvto invite the Penobscots to send two or three of their
chiefs to Boston to discuss scheduling for a tréé;yféonfer—

53/
ence. - Three Penobscots arrived a month later and discussed

507

Action of House, August 8, 1755, ibid., 46-47; In Council,
August 8, 1755, <bid., XII, 454; Final Vote, August 14-15,
ibid., XXIV, 48-49; Governor to Penobscots, August 18, 1755,
ibid., 51-53.

In Council, Oct. 3, 1755, ibid., 58; Phips to, Bradbury, Oct,
3, 1755, <bid., 59; Bradbury to Phips, Oct. 24, 1755, ibid., 61;
Proclamation S. Phips, Nov. 3, 1755, <bid., 62-64. Sy

52/

" Message, Sept. 14, 1762, <bid.,'XIII, 294.

53/
T .Instructions to Capt. Sanders, July 23, 1763, Baxter, Baz.
Mss.,, XXIV, 1ll6.
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renewing the Tribe's former treaties with Hassachusetts; how-
ever, no agreement was reached, and no date for a conference‘
was set.éi/ In a message delivered on Jﬁne 5, 1764, Bernard
stresséa>the strength of tﬁe‘Penobscogé ana again urged that
a treaty be concluded with the Tribe.éé/ Still no action was

taken.

This, then, was the state of affairs in the closing years
of the colonial era. The Indians continued to occupy their
principal hunting grounds. Governor Bernard continually agi--

tated fbr a treaty with the Tribe, At a conference held in

1769, three delegates from the Tribe sought to retain aborig-

inal title to their hunting grounds and to have fee title to
a tract for planting:

We should be glad of a sufficiency at present

for our hunting but as hunting is daily de-
creasing we would be glad of a tract of land
assigned us for a Township settled upon us

and our posterity for the purposes of husbandry.éé/

" Although no townships were ever set off to the Tribe in fee, in-

deed no further colonial treaties were concluded with the Tribe,

54/

T Indian Conference, August 22, 1763, ibid., 116-23Z, In his
reply to the Indians the following day, Bernard said that he
would not permit the soldiers at Fort Pownall to hunt beaver..or
other furs, and that he would only permit them -to hunt deer or
moose.in the vicinity of the fort. Id., 121-122,

55/
~ Message, June 5, 1764, ibid., XIII, 341-45,

56/
" Ibid., 157-158.
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the townships which were proposed by Bernard at the conference

were to be on either side of the Penobscot village of 0ld Town,
57/ :
just above the head of the tide.

At the opening of the American Revolution, the Massachu-
setts Provincial Céngress quickly recognized the military import-
ance of the Penobscots. On June 21, 1775, a delegation of Penob-
scots (who had been brought to Watertown for the purpose) address-
ed the Provincial Congress. Land ‘problems were clearly the Ind-
ians' primary concern. Their comments, as reported by the Com-
mittee which was appointed to confer with the Tribe,‘were as

follows:

They have a large Tract of Land, which they
have a right to call their own, and have poss-
ess'd accordingly for many Years. .

These Lands have been encroached upon by the
English, who have for Miles on end cut-much of
their good Timber. h

They ask that the English would interpose,
and prevent such Encroachments for the future;
and they will assist us with all their Power
in the common defense of our Country; and they
hope if the Almighty be on our side the Enemy
will not be able to deprive us of our Lands.ig/

57/
T Ibid., 158.
’ [
58/ .
T L. Kinvin Wroth, Province in Rebellion: A Documentary History -
of the Founding of the Commonwealth of Massachusetts 1773-1775
(Harvard Univ. Press, 1975), 2294, .
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Thus, as of the time of the Revolution, the Penobscots still oc-
cupied and claimed their-lands. More importantly, the Provincial
Congress recognized their claims also. On the same day that the
above report was read, the Provincial Congress passed a resolution
which:

...5trictly forbid any person or persons what-

soever from trespassing or making waste upon

any of the lands and territories or possessions

beginning at the head of the tide on Penobscot

River, extending six miles on each side of said

river now claimed by our brethren the Indians

of the Penobscot tribe, as they wouldsgyoid the

highest displeasure of this Congress.2Z _ i,

The records of the Provincial Congress do not explain why

the resolution was limited to the head of the tide. Nor is the
reason for the six-mile corridor clear. The riverine orienta-
tion of the Penobscots clearly did not limit them to an arbi-
trary European measure such as the mile. Their territory was
delineated by the heights of land which defined their hunting
streams. The Provincial Congress obviously recognized that the
Tribe claimed land on both sides of the Penobscot River. Not
knowing the precise outer limits of the claim, the Congress may
have adopted the twelve-mile yide corridor simply as a matter of
convenience. In all events, it is important to.note that in
adopting its resolution the Provincial Congress did not say that

the Penobscots did not own any land outside of the twelve-mile

corridor; it only forbade trespass within the corridor.

59/ .
T Kidder, Military Operations, 53,
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60/
It was not until after the War  that lMassachusetts again

set its sights on Penobscot land. Following the lead of the
Provincial Congress, the Massachusetts "Committee on Lands”
operated on the assumption that the Penobscots had title to

land above the head of the tide on the Penobscot River. On July
47, 1784, for exaﬁple, the Committee recomﬁendéd the establish-
ment of three additional townships "between the lands claimed

61/
by the Indians & the uppermost of the twelve townships...." .

To facllitate settlement beyond the three townships, Massachu-

~ setts appointed Commissioners to ascertain the limits of the
Penobscot territory and investigate the possibility of a cession
/by the tribe of some of the land which it w&s found to own.éz/

The Commissioners presented their case to the Penobscots

on September 4, 1784, They learned, they said, that the Penob-

60/

" The Penobscots aided the Americans in the Revolution, and
were under the care of John Allan, the Superintendent of the
federal Eastern Indian Department, See Kidder, Military Oper-
etions, 126 v

61/
T July 7, 1784, Report of Committee on Lands in the County of
Lincoln, Baxter, Baxz. Mss. XX, 354, ‘o

62/ :

" This committee was aware of the twelve-mile corridor in the
Watertown Resolve but apparently took the position that the
corridor was not intended to limit the Tribe's territory since
it recommended appointment of suitable persons to ascertain the.
boundaries of the lands claimed by the Tribe. June 30, 1784
Report of Committee Appointed by Resolve of Oct. 20, 1783, filed
with 1784 Res. C, 57, .Mass. Arch.
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scots possessed, "more lands than were neceassary for their pur-

pose...," and that they had sold "considerable tracts for tri- .
fiing considerations.," The Commissioners noted that these sales
were void without approval from the Commonwealth. The Commiss-

ioners then stated, however, that 'if the tribe "...really poss-
essed more Lands than were necessary or‘were desirous to change
their present bounds for others so that all their land should
be on one side of the River or on‘both Sides higher up, a due
consideration should be allowed them therefore."éi/

The Penobscots rejected the suggestion that they wanted to
sell or trade any part of their territory. They asserted their
right of ownership on the basis of immeniorial possession and
- referring to fhe Watertown Resolve (Qithout mentioning a twelve-
mile corridor), maintained that the General Cgurt had fixed their
bounds from the head of the "tides up to the head of the River."
They also denied that they had sold any land.gi/ On the other
hand, the Tribe welcomed the.opportunity to establish a mutually
recognized boundary. "All that we deéire," they.declared, "is

65/
that you will fix the bounds, that we may know what we possess."

63/ S
T Sept. 4, 1784, the Substance of the Commissioners' speech...,
in Papers filed with 1796 Jan. Sess. Res. C. 86, Mass. Arch. TR

64/
Ibid.

65/

‘Sept. 4, 1784, The Answer of the Indian Chiefs to the Commiss-
ioners..,, ibid.
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According to the Commissioners, the most that the Tribe would
consider was a new boundary four miles above the head of the
tide, When the Commissioners suggested instead "that the Ind-
ians should occupy the Lands on both sides of the River, half
the distance from the Canada lines to the head of the Tide,"

the Penobscots became insulted and "the Principal of them very

66/
abruptly left the Conference."

In August, 1786, the State sent new commissioners (Benj-
amin Lincoln, Thomas Rice and Rufus Putnam) "to treat with the

Penobscot Tribe of Indians respecting their claims to Lands on
. 67/ .
Penobscot River...."  The Rev, Daniel Little, an observer at

the conference, described the Commissioners' purpose as being

"to purchase the Indians' Lands on Penobscot River, or settle.

68/
more certain & advantageous boundaries...."  During the con-.

ference the Penobscots maintained their claims to their lands.
The Commissioners acknowledged, according to Rev. Little, that

the Watertown Resolve confirmed Penobscot title to six miles

69
on each side of the river from the head of the tide.,

66 - '
_"/Oct. 25, 1784, The Report of the Commissioners appointed to
‘confer with the Indians of the Penobscot Tribe, ibid.

67/ .
T A resolve of March 18, 1785, appointed Commissioners "to treat k
with the Penobscot Tribe of Indians, respecting their claims' to

lands on Penobscot River...," but a meeting never took place.

See July 4, 1786 letter, Benjamin Lincoln Papers, Mass. His. Soc.,
Reel 7, 471-474. ’ '

68/

Reverend Daniel Little, Journal, 109, Manuscript Copy, Maine
Historical Society, Portland, Maine.

69/
T Ibid,
20



This concession, however, wias not enough for the Penobscots.

The statement about their lands "much hurt and céisappointed”

them as "...they supposed before they had the whole width of

land as far as the waters of this river extended East and
70/
west." ' The Commissioners also added that the Watertown Re-~

solve did not give the Penobscots much advantage, since the

Tribe would be prevented from hunting as soon as Massachusetts
: ‘ _ 71/
settled the area beyond the six miles.

The Commissioners offered the Penobscots the following
set of terms. The Penobscots would cede

++s all their claims & Interest to all the lands
on the west side of Penobscot river, from the
head of the tide up to the River Pisquataguiss
being about Forty three miles, And all their
claims & Interest on the east side of.the river
from the head of the tide aforesaid up to the
river Mantanomkeektook being about 85 Miles....

The Tribe, for its part, would reserve to itself

...the Island on which the 014 Town stands,
About 10 Miles above the head of the tide, and
those Islands on which they now have actual
Improvements in the said river, lying from
Sunkhaze river, about 3 Miles above the said
0ld town to Passadunkee Island, inclusively,
on which Island their new Town so called, now
stands, and L

707 .
T Aug. 30, 1786, Letter of Committee to Governor in re Indians.
ZBax. Mss. XXI, 248,
73/
Ibid,
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fee title to two islands in Penobscot Bay, known
as Black Island and %white Island near Naskeeg
point.

Perhaps most significantly of all, the prOpoSed treaty also

contained the following pledge:

And we further agreed that the lands on the
west side of the .river Penobscot, to the head
of all the waters thereof, above the said river,
Pisquataquiss & the lands on the east side of
the river to the head of all the waters thereof,
above the said river Mantanomkeektook, should
ly as hunting ground for the Indians and should
not be laid out or settled by the §§ te or en-
grossed by Individuals thereof....

After deliberation, the Penobscots proposed a boundary, - :
at Passadumkeag but the Commissioners refused to consider that
compromise. The Penobscots responded that the land Massachﬁ—
setts desired could be theirs but "they expected to be paid

for it." A few moments more of negotiations passed and the Com~

missioners promised "350 Blankets, 200 lbs Powder, & Shot &

Flints in proportion, at the time when you sign the papers for

73/ .
the ratification of this agreement.'

The verbal agreement between the Penobscots and the Com-
nissioners rested on shaky ground at best. The Commissioners
advised the Governor and Council that they "discovered a total
aversion in the Indians to surrender all their claims," as Mass-—

achusetts wished. "The Indians were so far from doing this,

72/
T Ibid. 241. The details of the proposed treaty were set forth:
in a subsequent draft document, See footnote 75, infra.

73/ :
Little, Journal, 110,
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that when they were urged to relinquish as far North on the
west side of the river as on the east side they absolutely

refused on any terms whatsoever, to comply with the proposi-
74/ :
tion."

Happy with even a partial cession, on October 4, 1786,
Governor Hancock recommended that the Commission's promises,

of goods be granted to the Penobscots in return for "a proper
75/ '
deed of the ceded lands."  Accordingly, the legislature

~ <

s

g

74/ - .
T August 30, 1786, Report of Committee on Penobscot Indians,
Baxter, Bax. Mss., XXI, 241, b

75/ ' A .
T October 11, 1786, Act Confirming Treaty with Penobscot
Tribe, ibid., VIIL, 80-82., R
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passed an act confirming the Commissioners' verbal agreement
with the Penobscots. The act empowered the Governor to appoint

a peréon "to carry into execution the said agreement" by .re-
ceiving from the Penobscots "a deed of relinguishment in due
form."” It further provided. that "when the said deed of relin-
quishment shall be executed as afdresaid, this act shall be
.considered as a compleat and full confirmation of the agreement
before recited...."zg/ Both the Commissioners and the Legislature
understood, then, that the verbal agreement of August, 1786,

required the signature of a formal deed and the delivery and :

acceptance of the goods provided in payment.

Early in November, 1786, Benjamin Lincoln,”on behalf
of Governor Bowdoin, traveled to the Penobscot to complete the

verbal agreement of August. He met Chief Orono-who-informed

-

"... the Tribe was in general out on their winters' hunt,

him
& that they would not be collected untill the Spring.". On the
chance that the Penobscots might return "sooner than was expect;

ed," Lincoln placed the treaty goods and the unsigned deed in
77/
the care of John Lee of Majorbagaduce {Castinel. Lee also

Nov. 9, 1786, Benjamin Lincoln to Gov. J. Bowdoin, Benjamin
Lincoln Papers, Mass. His. Soc. Reel 7, 547-48, And see also R
Nov. 6, 1786, B. Lincoln to John Lee, and Nov. 10, 1786, B.
Lincoln to Gov. Bowdoin, both letters filed with 1796 Jan.

Sess., Res. C. 86, in Mass. Arch.

77/
T Dec. 5, 1786, John Lee to Benjamin Lincoln, Benjamin Lincoln
Papers, Mass. His. Soc., Reel 7, 564,
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78/
soon concluded an agreement would not be reached until spring,

A full year passed in futile efforts to induce the Penob-
scots to accept the goods and to formally cede their lands.
John Lee repeatedly conversed with the Penobscot chiefs. He
learned "a Majority of the tribe wish to be off from their
engagements," He warned the Penobscots '~ : if they refused
to ratify the agreement "that the Governor would chastize them
severely.” Lee added:

that their refusing to sign the Deed & re-

ceive the Blanketts &c would by no means pre-

vent Government from surveying, Disposing 95

& settling the Lands upon Penobscot River.—;/
Governor Hancock, however, favored continued negotiations:

for though perhaps a small force may sub-

due or extirpate the Tribe of Native if

they should commence hostilities, yet the

effecting it would be more expensive &

troublesome than the compleatigg a Treaty
respecting their Lands can pbe .39/

On May 29, 1788, Governor Hancock appointed Reverend

78/ : i
~ December 28, 1787, John Lee to Gov. Hancock, filed with 1796
Jan, Sess., Res., C. 86 in Mass. Arch.

79/

- T Ibid.

80/ ‘
" March 17, 1788, Governor Hancock's Message, Baxter, Baz. Mss.,
XXI, 462-63.
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Daniel Little to settle the issue.” Little did not intend
to negotiate a new treaty with the Penobscots, but simply "to

bring forward & complete the Treaty wade at Conduskeag by Gen-
82/

eral Lincoln &c, 26 Aug. 1786." Ueépité Little's reitera-
tion of all the arguments of. the past few years, the Penobscots
refused to sign any document divesting them of their lands.
Orsong Neptune argued the Penobscots'
right to the soil from the general peace among
French Indians, Americans & King George from
the gift of God, who put them here to serve him
from the promise of Gen! Washington & the Genl
Court from the long possession of five hundred
years, from their being of the Religion_gf the
King of France & meaning to remain so.Z22
Daniel Little responded "...You may expect Govt. will abide by
_ 84/
- it & expect the same for you."
Despite Little's bluff, Massachusetts continued to recog-
nize Penobscot title. In 1791 Henry Jackson, agent for Henry:
Knox who was.seeking to purchase 2,000,000 acres of Maine land,

told his principal that the committee charged with the sale of

Maine land "..,.will not permit us to come within six miles of

81/ :
" May 29, .1788, Govr's Message respecting a conference with the
Penobscot Indians, Baxter, Bax, Mss., XXII, 30-31. ’

]

82/ -
Little, Journal, 126, .

83/ .
"7 June 23, 1788, Witnesses Deposition, filed with 1796 Jan.
Sess. Res. C. 86 in Mass. Arch. .

84/ ) .
T Little, Journal, 128. And see June 25, 1788, Little to
Hancock, filed with 1796 Jan. Sess. .Res. C. 86 in Mass. Arch.
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Penobscot River." Indeed, the land committee informed Jackson
that "the six miles on the east side-of Penobscot is' the prop-
85/
erty of the Indians."
The 1786 treaty was never ratified, and the guesticn of
Penobscot lands was not raised again until 1796 when the étate
again appointed commissioners who this time were successful in
obtaining a treaty. The 1796 treaty was similar to the 1786
treaty, except the ceded territory extended only thirty miles
up stream from the head of the tide on each side of the river,

86/ ‘
and the consideration was larger. The treaty called for

the délivery of "...one hundred and forty nine and a half yards
of blue cloth for blankets, four hundred pounds of shét, one
hundred pounds of Powder, thirty six hats, thirteen bushels of
Salt being one large Hogshead, one barrel of NewnEnéland Rum,
and one hundred bushels of Corn...," upon signingffhé treaty.
The treaty also called for an "annuai annuity consisting

of three hundred Bushels of good Indian Corn, fifty pounds of

powder, two hundred pounds of shot, and seventy five yards of

.85/ .
T June 19, 1791, Henry Jackson %> Henry Knox, Knox Papers,
Mass. His. Soc,

86

“&/The deed which encompasses the terms of the treaty was re-
corded in the Hancock.- County Registry of Deeds, Ellsworth,
Maine on May 3, 1809, at Book 27, Page 6. See affidavit of
Jacob Kuhn, March 8, 1809, and Order of Council dated March
20, 1809 filed with Papers relating to Massachusetts Resolves
of 1796, Jan. Sess., C. 86, Massachusetts Archives, Boston,
Mass., for explanation of the late registration,

3
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gocod blue cloth for Blankets...." 1In return, the Penobscot Tribe

was to cede all its "right, Interest and claim to all the lands:

on both sides of the River Penobscot, beginning near Colonol
Jonathan Eddy's dwelling house, at Nichel's rick, so called,
and extending up the said River Thirty miles on a direct line,
according to the General Course of said River, on each side
thereof...."” Excepted from the transaction and.reserved to
the Tribe were "...all the Island in said'River, above old
town, inecluding said Old-town Islénd, within the limits of
the said thirty miles." A deed encompassing the terms of the

87/
treaty was signed by the Penobscot Nation on August 8, 1796,

Neither the proposed‘l786 treaty nor the actual
1796 treaty made mention of a twelve-mile corridor. The
proposed 1786 treaty specifically reserved to the Tribe
as a huntihglground éll of the lands above the ceded area
on both side of the Penobscot River Jto the head of all
the waters" thereof.gﬁ/ While the 1796 tfeaty did not
specifically reserve a hunting territory, it did not pur-
port to extinguish title to anything other than the thirty-
milehtract. Indeed at the end of negotiations;in which they
indicated their willingness. to enter the treaty, the Penob-

scots said, "Further-

87/
Ibid,

88/ L
Little, Journal, 110.

28

hr



( o
A

more Brothers - as we have come to a settlement about the Lands,

what we now say is exactly Right - Now all the land above thirty

. _ 89/
miles above Col® Eddys, we do not sell,"  ~

In 1818 the Penobscots, who had fallen on hard times, sent

word to thSOState that they.wished to seli an additional ten
townships.—_/ The Commonwealth responded by appointing tﬁree
commissioners to treat with the Tribe for the release of all
its remaining lands.gl/ The result was a treaty in which the
Tribe relinquished its claim to "all the lands they claim, oc-

cupy and possess by any means whatever on both sides of the

Penobscot river, and the branches thereof, above the tract of

" thirty miles in length on both sides of said river, which said

tribe conveyed and released to said commonwealth by their deed

of the eighth of August, one thousand seven hundred and ninety
92/ '

"six. " The Tribe reserved from the said conveyance four town-

ships near the point where the east and west branches of the
Penobscot River converge. The Tribe also reserved the islands

in the river which had previously been reserved. Massachusetts

89/

" Answer of Indians, August 6, 1796, filed with Massachusetts
Resolves of 1796, Jan. Sess.. C., 86, Massachusetts Archives,
Boston, Mass,

90/

[}

Williamson, History of the State of Maine, IIL, 669,

91
Ibid.

92/

T Mary Frances Farnham, ed., The Farnham Papers: Documentary
History of the State of Maine (Portland: Lefavor -~ Tower Company:

1902) vol, VIII, 127-132.

29
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promised to purchase two acres of land in the town of Brewer
for the use of the Tribe, and to pfovide them with a maﬁ whé
could instruct them in agriculture. uFour hundred dollars and
certain specified goods were to be delivered immediately,;ﬁhile

other supplies were to be delivered annually thereafter.

The four townships which were reserved by the Penobséotf
“ Nation in the 1818 treaty were purchased bv the State of Maine
in an agreement concluded on June- 10, 1833.22/ The Indians‘
were to be paid $50,000, the principél amount of which was to i,
be placed in the state treasury, with the interest paid to them ]
annually if the state thought they needed it. Unappropriatea
interest was to be added to the principal. o

Today the Penobscot Tribe has bhiy the iélan§§ in the
Penobscot River between 0ld Town and Mattawamkeé&i In fact,
the Tribe doésn't even have all of the islands, since the land
area of the islands has been reduced by flooding caused by

94/ .
hydro-electric dams.

33/ : ‘1
Ibid., 303. :

04/ -

See Taylor v. Bangor Hydro-Electric Company, Civil No. 1970

(b. Me,, Filed July 17, 1972).
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CONCLUSION

This research has béen conducted by experts who are
prepared to testify as expert witnesses that the Penobscot
Jjation constitutes (and has constituted since time immem-
orial) a tribe of Indians, that ﬁhe Penobscot Nation used
and occupied an‘aboriginal territory whiqh included the en-

tire Penobscot watérshed in the present State of Maine; to-

gether with a major portion of the St. John watershed in the

present State of Maine, and that the Penobscot Nation ceded
the vast bulk of these aboriginal lands in treatie;_with'the
Commonwealth of §§§§q§pusetﬁs-in.l796 and 1818;3§nd”in a
purchase by the State of Maine in 1833, ﬁone of 'which has

ever been approved by the United States..
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I INTRODUCTION

The following is a summary of research relative to the

‘Passamaquoddy Tribe,

11 TRIBAL EXISTENCE

In Joint Tribal Council of the Passamaquoddy Tribz v.
Morton, the federal government and the State of Maine stipulated
1/

that the Passamaquoddy Indians constitute a tribe of Indians.”

There is ample evidence to support that stipulation.

The Passamaguoddy Tribe lives in the east coastal region
of the present State of Maine, an area which it has occupied con-
tinuously since time immemorial. The first recorded contact with

the Tribe was made by Samuel de Champlain in 1604 when he winter-
2/ )

ed on St. Croix Island,

-

Joint Tribal Council of the Passamaquoddy Tribe v. Morton,
388 F.Supp. 649, 656 (1975), 528 F.2d4 370, 373 (1975).

2/

Samuel de Champlain, The Ferks of Scamuel de Charmplain, K.P.
Biggar, ed. (6 Vols.; Toronto: The Champlain Society, 1922-3%6),
I, 301-411. For later references to the tribal status of the
Passamaquoddy, see Letter of Father Morain, June 20, 1677,
Reuben Gold Thwaites, ed., The Jesutit Reiations and 4Allied

e

- Documents (173 vols.; New York: Pageant Boox Co., 1959), iX

263; and Passamaquoddies to Gov. Philipps, MNov, 23, 1720, Cal-
endar of State Papers, Colonial Series, 1474-1733 (40 vols.;
NCR Microcard Editions, 1965), XXXII, 199.

¢
-
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The Passamaquoddys have long been dealt with as a séparate
treaty-making entity. On February 23, 1760, Nova Scotia entered
into anfreaty of peace and friendshimeitH‘the Passamaguoddy
Tribe.i/ Oanuly‘l9, 1776, Massachusetts entered into a treaty
with the Maliseet and Micmac Tribes which required them (the
Maliseets and M%cmacs) to attempt to convince the Passamaquoddys
to supply men for George Washington's Army.é/ Géorge Washington
wroté to the Passamaguoddys on December 24, 1776; and told them
that he was glad to hear that they had accepted a chain of friend-

ship which he sent in February, 1776, and warned the Tribe against

5/

'ﬁurningAagainst the United States. John Allan, Superintendent

of the Federal Government's Eastern indian Department, had ex-

tensive dealings with the Passamagquoddys as a tribe during the

3/
T Treaty of Peace and Friendship with the Delegates of the St.
John and Passamaquoddy Tribes of Indians at Halifax, Feb. 23,

_ 1760, Misc. Box 38/8, Maine Historical Society, Archives, Port~

land, Maine. See also Thomas B. Akins, ed., Selections from the
Publiec Documents of the Province of Nova Scotia, Halifax, N.S.:
(Charles Annand, 1869), facsimile treaty opposite page 573; and
Traitte de Paix et d'Amitie avec les Deleges des Nations Sauvages
de St. John et Passamaquoddy: a Halifax, febr--, 1760, Mss., Pub-
lic Archives of Nova Scotia, Halifax, N.S.

4/

T Treaty of Alliance and Friendship--entered ‘into, and con-
cluded by and between the Governors of the State of Massachu-
setts Bay, and the Delegates of the St. John's & Mickmac Tribes
of Indians, James Phinney Baxter, ed., The Baxter Manuscripts:
The Documentary History of the State of Maine (Bax. Mss.) (24
vols.; Portland: Maine Historical Society, 1869-1916), XXIV,
188-93,

5/

~ Gen. Washington's Letter to the Passamaquoddy Tribe, Dec. 24,
1776, Frederick Kidder, Military Operations During the Revolu-
tion (Albany: Joel Munsell, 1867), 298-99.



6/

Revolutionary War, and negotiated an unratified treaty in 1777

in which the Passamaquoddys agreed to assist the colonists in

7/

the Revolutionary‘Wap,~

The Commonwealth of Massachusetts and the State of Maine

have likewise consistently dealt with the Passamaguoddys as a
8/ :
distinct tribe.” In 1794 Massachusetts concluded a treaty with

the Tribe in which the Passamaquoddys purported to cede the
; 5/

bulk of their aboriginal territory in the United States. Since

its creation in 1820, Maine has enacted some 350 laws which re- )
. 10/ :
late specifically to the Passamaquoddy Tribe.

6/ : :

~ On June 25, 1777, Col. John Allan delivered a copy of an
agreement respecting trade and commerce to “"Jean Baptis Neptune,
Chief of Passamagueddy," Kidder, Military Operations, 106, Sece
also Allan's "conference with the Penobscot deputies, together
with chiefs of the Merichcitte and Passamaquody tribes," <bid.,
126; "General Conference with the Chiefs, Sachems, and Young
men of the Merescheet, Passamaguoddy and Penobscot and some of
the Mickmac Indians," Jan. 5, 1778, ibid., 162; and Allan's
Letter to the Massachusetts Council, Feb. 25, 1777 in which he
refers to a prospective conference "with the whole, Mickmacks,
St. Johns & Passamaquoddys jointly," ibid., 181, ’

7/
T This agreement was confirmed by the Passamaquoddys on June 23,
1777, Kidder, ibid., p. 106,

8/

See, e.g., Massachusetts Council to the Passamaquody Indians,
Sept. 15, 1777, ibid., 232-233.

9/ .

T Treaty with the Passamaquoddy Tribe of Indians, Sept. 29,

1794, HMary Francis Farnham, ed., The Farnham Papers: Documentary
History of the State of Maine (Portland: Lefavor - Tower Company:
1902) Vol. VIII, p. 98,

10/ ‘
T Joint Tribal Council of the Passamaquoddy Tribe v. Morton,
388 F., Supp. at 668.
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While the federal government has had comparatively few
dealings with the Passamaquod&y Tribe since the Eastern Indian
Department was discontinued in 1784, the Tribe was provided ben-

efits between 1824 and 1831 under the"first.federal.act author-

izing services for Indians generally, the "Act'making provieion

for the civilization of the Indian Tribes adjoining the frontier

11/
settlements."  Since 1965, a variety of agencies, other than the

Department of the Inﬁerior, have pro&ided funas for the Passama-
quoddy Tribe from special Indianfallocétions and/or funds admin-
istered by special Indian desks. These agencies includevthe Econ-
omic Development Administration of the Department of Commerce,

the Office of Nétivg~Amer$can Programs of the Department of

Health, Education and Welfare, the Office of Economic Opportun-

ity, and the Law Enforcement Assistance Administration of the

Justice Department, each of which has made grants directly to
the Indian Township or Pleasant Point Passamaquoddy Tribal Coun-
cils or to the Joint Tribal Council, and the Department of Hous-
ing and Urban Development which has made grants to the Passama-

guoddy Housing Authorities, whose commissioners are appointed
12/

.by the Tribe.

In terms of governmental structure, thé'history of the

Passamagquoddys can be divided into three phases. The first

11/
" Act of March 3, 1819, 3 Stat. 516.

12/

T Joint Tribal Council of the Passamaquoddy Tribe v. Morton,
supra, 388 F.Supp. at 0668,



phase began in time immemorial and lasted until the mid-nine-
teenth century. During this phase the Tribe was governed by
sagamores who were selected for life. During the early part
of this phase the power of these sagamores was closely limited
by kin and community opinion.lé/ The fur trade, war and diplo-
matic contact, however; all served to increase the importance
of the sagamores. The fur trade in particular contributed to
the rise in importance of the sagamores, for it was the saga-
mores who were responsible for tﬂe‘allocation of family hunting
-territories.lﬁ/ During and after the American Révolution the
sagamores also played a crucial role in intertribal diplomacy
as the tribes in Maine and Canada developed alliances to deal

15/
with external problems.

13/ ,

T This phase can be inferred from the historical studies of the
Indians of Maine. For the early status of the sagamores and
the complementary role of kin and community opinion see Alfred
Goldsworthy Baily, The Conflict of European and Eastern Algon-
kian Cultures, 1504-1700 (Toronto: University of Toronto Press,
1969), 91-92 and Morrison, The People of the Dawn, 38-40,

14/
T Snow, Wabenaki: "Family Hunting Territories, ' American Anth-
ropologist, 1968), 1144,

15/ .

" Frank G. Speck, The Eastern Algonkian Wabanaki Confederacy,
Pmerican Anthropologist, XVII (1915), 492-508, outlined the
eighteenth-century alliance system which united the Abenaki
peoples. A few short biographies of Penobscot and Maliseet
leaders are also suggestive about these developments. See

_Frank T. Siebert, "Wenemouett," in George W. Brown, et al.,
ed. Dictionary of Canadian Biography (Toronto: University of
Toronto Press, 1966--), II, 664-66; Kenneth M, Morrison, "Loron
Sauguaaram," ibid., III, 584-85 for Penobscot biographies and
Richard I. Hunt, "Ambrose St., Auban," and "Pierre Tomah,"
ibid., IV, for Maliseet leaders.

1
~5
.
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The coming of the end cf the first phase was signaled

by a spliﬁ which developed in the Tribe after the establishment
16/.

of thé.school on the Pleasant Point reservation in 1824, One

of the factions ultimately established a separate village on the
17/
_ Indian Township reservation,—— and the resulting strain was re-

: 18/
solved by an 1852 "treaty" between the two villages. This

treaty marked the beginning of the second phase during which

_each reservation elected a governor and a lieutenant-governor
.19/ : .
every four years.  During this phase the Tribe also began

EC N

electing a single tribal representative to the State Legisla-
ture. This official was chosen annually by the Tribe as a

whole, but was alternately selected from the Pleasant Point

. 20/
and Indian Township reservations.  This system was followed

auntil the mid-Twentiety century, the beginning of the third
phase, when the term of office for all officers was changed to

two years, and six-member tribal councils were established for
21/ ‘
" each reservation.”  The two councils sit as the Joint Tribal
Ie7
Eugene Vetromile, The Abnakis and their History; or Higstorical
Notices of the Aborigenes of Acadia New York:(James B. Kirker,
1866), 119.

17/
— Ibid.

18/
7 Treaty of Peace made among the Passamagquoddy Indians, Feb. 28, .
1852, Vetromile, The Abnakis and their History, 119.

19/
T Ibid,

2%/ 1pz4.

21/
— 22 M.R.S.A. § 4831,

[



Council of the Passamaguoddy Tribe on matters which effect the
22/ :
Tribe as a whole. - This third phase represents the current

. political structure of the Tribe.

IIT ABORIGINAL TERRITORY
A. PHNature of use.

The Passamaquoddy Tribe, like the Penobscot Nation,
was riverine in terms of land use and ownership. That is, the
territory of these Indians was generally defined by the water-

.sheds of the rivers they occupied, and was not bounded by the
23/
rivers themselves.  The Passamaquoddys spent the winter

months hunting and trapping in the interior, and moved to the

24/
sea shore to fish and hunt sea mammals in the summer.

[
~ L

-~

The inland territory of the Tribe was divided into

family hunting territories. The hunting bands rapidly became

trapping bands as the fur trade modified and eventually replaced

2z/
22 M.R.S.A. § 4831-A,

23/

Dean R. Snow, Wabenaki "Family Hunting Territories,'” 1143-51.

24/ :

T This seems to be a' post-contact phenomenon for the Passama-
guoddy. See David Sanger's comments "Passamaquoddy Bay Pre-
History; A Summary," Maine Archaeological Society, 3Zulletin,
'XI (Fall, 1971), 17; and also Bruce J. Bourque, “"Aboriginal
Settlement and Subsistence on the Maine Coast," Man in thae

Hortheast, VI (Fall, 1973), 3-20. Morrison, "The peopnle of the
Dawn," 25-28 discusses the evidence for the subsistence patterns

for various Abenaki groups.

4,
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25/
the Passamaguoddys' aboriginal subsistence cycle.”  As early

as 1605, for example, Samuel de Champlain reported the Penob-
scots promised to "hunt the beaver ﬁafe.than they had ever done,
and barter those beaver with us in exchange of things necessary
for their usage."gﬁ/ The tribes in Maine came to depend on the
trade for European commodities and even food during thé_Seven—
teenth century. Although their wars with Maséachusetts betﬁeen
1688 and 1727 disrupted this trade,zz/it expanded dramatically
éfter the end of Dummer's War in l727.2§/ Thereafter, the Pass-

amaquoddys brought increasingly remote watersheds into beaver

production.

25/ ;

" The fur trade reinforced the summer village orientation. See
Snow, “Kabenaki 'Family Hunting Territories,’'' 1149,

26/

T Biggar, ed., Champlain's Works, I, 295-96; III, 361,

27 .

T Bailey, Conflict of European and Eastern Algonkian Cultures,
26-45 and passim, deals with various asvzcts of the trade.
Morrison, "The People of the Dawn," passim, deals with the
trade's importance to Abenaki/Massachusetts relatieons and its
role in the English/French conflicts. Calvin Martin, "The
European Impact on the Culture of a Northeastern Algonguian
Tribe: an Ecological Interpretation," William and Mary Quar-
terly, XXI (Jan.,, 1974), 3-16 discusses the trade among the

Micmac. ‘o

28/ ' ~,
" Ronald 0. MacFarlane, "Indian Relations in New England, 1620-
1760: A Study of a Regulated Frontier," (Unpub. Ph.D. Diss.;

Cambridge, Mass.: Harvard University, 1933) and his "The Mass-

achusetts Bay Truck House in Diplomacy with the Indians," Naw
England Quarterly, XI (March, 1938), 48-65, examine the trade's
politics and expansion.



In outline form, the Tribe's land use pattern was as
follows:
1. During the Seventeenth céniury-ihe trappiﬁg activ-
ity of the Tribe greatly expanded and, as a resuit, fur re-
sources were depleted. However, Indian population dropped as
a result of diseases introduced by the Europeans, which per-
mitted the beaver population gradually to recovér.zg/

2. During the late Seventeéntﬂ and for moét of
thé Eighteenth éentury, the trapping bands expanded in popu- i
lation and more land was exploited. To preserve game, the Pass-
amaquoddys and their neighbors developed conservation methods
which maintained a breeding beaver population within each family
territory.ég/

3. During the later part of the Eighteenth century,

and especially after the Revolution, the Tribe began to meet

29/

T This paragraph summarizes the material cited in the two pre-
vious notes. For other general studies see: Harold A, Innes,
The Fur Trade in Canada. An Introduction to Canadian Economic
History (New Haven: Yale University Press, 1930) and William I.
Roberts, "The Fur Trade in New England in the Seventeenth Cen-
tury." (Unpub, Ph.D. Diss.; Philadelphia: University of Pennsyl-
vania, 1958), ‘

30/

" The evidence for conservation comes from the Penobscot but
applies equally to the Passamaquoddy. See Joseph Chadwick,

"An Account of a journey from Fort Pownal--now Fort Point--Up

- the Penobscot River to Quebec, in 1764," Bangor Historical Mag-

azine, IV (1889), 143,



‘\a

- valued; the Passamaquoddys had to trap more to purchase less.

{
u

direct competition as more and more non-Indians began to hunt
and trap inland.gl/b

"By the American Revolution, then, the Passamaquoddys'
use of their aboriginal territory had probably reached its max-
imum-extent. Although Federal Agent John Allan contributed to
the support of some Passamaguoddys who were in the Unifed
States' service,éz/a number of factors combined to require in-
tensive Passamaquoddy use of their trabping.lands. War-time
inflation meant that trade goods were ovef—priced and furs under-

33/

Although Allan would have preferred to keep the tribe close at

_hand, a scarcity of both trading goods and food supplies forced

Allan to pérmit the Passamaquoddys to hunt during the winters
: 34/
for their livelihood.

31/

T English/Indian hunting conflicts began on the Kennebec in
the 1760's, developed on the Penobscot and occurred among the
Passamagquoddy during the same decade. Kenneth M, Morrison,
"Nodogawerriment," Dictionary of Canadian Biography, III, 484-
485, discusses the Kennebec case. For the Penobscots see His
excelly Answer to the 3 Penobscot Indians who appeared Yester-
day in the Council chamber, Aug. 23, 1763, Baxter, Baz. Mss.
XK1V, 120-23. For the Passamaquoddy see fn. (47), below.

32/ b

T See, for example, references to rations in Kidder, Military
Operations, 124, 125, 126, 130, But the Passamaquoddy con-
tinued to trade, ibid., 133, 142,

33/ ‘
" On relative values of goods and furs see Allan to Massachu-
setts Council, Feb. 25, 1777, ibid., 182, ‘
31/
See ibid., 145, 147, 193, 235, 237.

10
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.21/

B. Evidence of territorial location and extent,

The evidence clearly indicatés that the Passamaguoddy
Tribe's aboriginal territory included--at a minimum the entire St.
Croix and Dennys River watersheds, an area encompassing approx-
imately 1,000,000 acres. 1In the Seventeenth century, for example,

Champlain reported that the Passamaguoddys occupied thé water-

35/ )
sheds at Passamaquoddy Bay. A 1755 map shows. "Passamacadie"
36/
territory in the same area: John Allan, in a 1783 memorandum

outlining promises made to the Indians during the Revolutionary

War, speaks of them as living on all of the rivers "eastward of :
Machias, with the lakes that extend from Passamagquoddy River to

37/ g
Penobscot. Including the last." And in 1797 Passamaquoddy

Governor Francis Joseph Neptune gave a sworn deposition in con-

‘nection with the Canadian - United States boundary dispute in

which he said that the "Schoodic River (the present St. Croix)
from its mouth to different carrying places into the Machias
River, Penobscot River and St. Johns River belongs exclusively

38/
to the Passamaquoddy Tribe." -

357 v

~ Biggar, Champlain's Works, I, 270-72. See also Campeau's
remarks, Monuménta Novae Franeige, 119. ‘ ,

36/ :

T William F. Ganong, "4 Mcnograph of the Evolution of the Bound- -
aries of the Province of New Brunswick,'" Royal Society of Canada,
Transactions, 2nd Ser., VI (1900-01), p. 243,

Memorandum for Indian Eastern Department, May, 1783, PCC roll
163: 149: 567.

38/
Ganong, p. 154.

11
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In addition, there is evidence £o indicate that the Pass-
amaguoddys held aboriginal title to an additional oﬁe and one-
half millién acres. The highly respected anthropologist Frank
G. Spéck states "the Passamaquoddy hunted over and occupiled
country close to Pentbscot Bay on the east, inciuding Mt. Desert
Island, which was conseguently not in Pehobscotvferritory, the
same being true of Union River just east of theTPenobscot,"ég/
IV LOSS OF ABORIGINAL TERRITORf |

As of the end of the Revolutionary War the Passamaguoddys

had not ceded and continued to use and occupy their aboriginal i

.territory, but were becoming increasingly concerned about

. 40/
non-Indian poachers. ' John Allan commented on this in 1781.

The problem emerged more fully in 1783. In'May; Allan reported
that non-Indians had "greatly impaired" beéaver hunting and he

: 41/ .
observed that the situation was "still growing worse." Later
in the year he explained to the Governor of Massachusetts, John

Hancock, that the Indians were in "great distress" and reported

39/ .
" Frank G. Speck, Penobscot Man: The Life History of a Forest

Tribe in Maine (Philadelphia: University of Pennsylvania Press,
1940), p. 9.

40/ .
"~ March 2, 1782, J. Allan to Samuel Adams, Samuel Adams Papers,

"New York Public Library, and see March 8, 1782, Col, Allan to

the Governor, Baxter, ed., Bax. Mss., XIX 437.

41/ C

T May 24, 1783, Memorandum for the Committee appointed by the
honorable Congress of the United States respecting the Eastern
Indian Department, PCC, roll 163, Vol. 149II, 561-62,

12
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43/

that he had petitioned the United States Congress for the prom-
ised confirmation of their ownership of their hunting grounds,"éz/
In forwarding the petition to Congress, Allan informed its pre-
siding officer, Thomas Mifflin, that "during the whole Warr I

43/
hayve not seen them under such Anxiety...."

Mifflin did not reply and Allan wrote again on February

.9, 1784. This time he was more explicit. The tribes depended,

‘>Allan said, "that something may bé done to-secure for them, their

' hunting Ground & prevent those Hunters (subjects of the States)
from molesting and Destroying the hunting priviledges which has

- been too much the Case for Some Years past."” While requesting

instructions on the issue, Allan added that the allies did "not

appear Extravagant in their Demands." They were, in fact, will-

"ing to compromise; They were willing to relinquish, Allan said,

"ahy Claim to Land," reserving for themselves "only some partic-

ular places which their forefathers Occupied many Years ago, with

48/
the hunting streams.”

Although Allan must have feared the outcome, he assured

the Passamaquoddys and the Maliseets that he had forwarded their

¢

427 ) )
T Allan to Governor Hancock, Dec. 15, 1783, Samuel Adams Papers,
New York Public Library.

Dec. 25, 1783, Allan to Thomas Mifflin, President of Congress.
44/

™ Feb. 9, 1784, Allan to Thomas Mifflin, President of Congress,
PCC Roll 71:58: 67-68,.

13
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petition to Congress. He avowed that both Congresé and thé State
of Massacﬁusetts wished "nothing but your Welfare, that you may
enjoy all your rights and Privileges in as fﬁll and ample-a
manner as any of your Brother Citizens of the United States...."
Allan also reassured the tribes that both governments "are de-
termined to see Justice done in Your Claims,. as far as is con-
sistent with their Power and Authority." The Indian ageﬁt coun-
seled patience, asking the tribes to continue to "pursue your
Suits on the Several Streems as usual." This conference occur-
red just before Allan was dismissed from Federal office.ii/

The federal govgrnment neither fulfilled its wartime
promises nor aécepted the Passamaguoddys' offer to éeaé a éor—‘
tion of their lands. Indeed no further notice was taken of the
Tribe until 1824 when funds were appropriated for. their benefit
under the Civilization Act of 1819.22/ As a resﬁit of this in-
attention aﬁd the resulting white encroachment on‘theif beaver
hunt, the Passamaquoddys suffered extreﬁe hardship during the

47/
post~war period. By 1792 the Tribe was nearly destitute, and

457

Feb., 23, 1784, Allan to Maliseet and Passamaquoddys, Kidder,
Military Operations, 297-98. The Eastern Indian Department was
abolished in March, 1784, Ibid., 314.

46/
T Joint Tribal Council of the Passamaquoddy Tribe v. Morton,

' 388 F.Supp. 667.

47/
"Address and supplication of the several Villages of Indians,
Situated on the Streams between Penobscot & St. Johns." Nov. 10,

1792; Papers, Massachusetts Acts and Resolves, 1793, Chapter 185,

Massachusetts Archives, Boston.

14
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in déSperation turned to the Massachdsetts General Court for re-
lief.481 The negotiations with Massachusetts were conducted
through John Allan, who, although no_longer a federal agent,
was still in close touch with the Tribe. In November, 1792,
the Passamaquoddys and their Canadian allies met with Allan,
and he recorded their.complaints and forwarded a tfanscription
6f them to Boston. As‘reéérded by Allén, however, the Tribe's
view of its situation differed radically from the view which
Allan had reported in 1783 and 1784. Most importantly, Allan
reporté the Tribe as saying in 1792 that they had:

«..in the time of War, resigned the claim

of those lands, which our forefathers so long
occupied, only on condition of enjoying -our

Religion unmolested -- And exclusive rights
to the Beaver Hunt -- suitable residence for
our Familys, and such other benefits in pro- 49/

portion to which our brethern were entitled to.
In a subsequent report to Massachusetts, Allan himself stated
that:

...in the course of the war, the Indians of
St. Johns & Passamaquoddy, resigned to the
United States their particular claim to lands
known to be within their haunts, on Condition
that the United States would confirm to them
the ancient spots of ground, which they have
hitherto occupied, & a Suitable tract for the
use of all Indians, which might have occasion
to resort there.5 U

157
Ibid.

49/
Ibid.

50/
~~ Kidder, Military Operations, p. 312.

15



The claim that the Passamaquoddys had relinquished their
claim to land during the Revolution islwholly at odds with the
statemént made by Allan in 1784 that the Tribe was willing to
give up'its claims to lands, not that it had already done so.
Méreover, both of’the above statements indicate that any resigﬁ—
ing of claim to lands on the part of the Indians was contem-
plated only in cohjunction with specifi¢ conditions being met,
and it is clear that these conditions were not met. Indeéd,
it is élear that the Passamaquoddy Tribe had not relinquished
its claims to lands to anyone prior to the Novenmber, 1792, con- i%
ference 'with Allan. One can only speculate as to Allan's fea-
sons for claiming, and reporting the Indians as saying, other-
wise. In any event, Massachusetts apparently recognized its
opportunity to obtain a clear extinguishment of the Passamaquoddy
Tribe's aboriginal title, and responded warmly to the Tribe's
petition and appointed Allan and two others to meet with it.éi/

The result of the negotiations was a treaty concluded
on September 29, 1794, in which the Passamaquoddy Tribe, and
"others connected with them," relinquished all of their claims
to land within Massachusetts, and in return the Commonwealth

i

assigned and set off one hundred acres of islands in the Schoodic

River (St. Croix); a 23,000 acre township; Pine-Island (contain-

51/ '

" Act of March 28, 1793, Massachusetts Acts and Resolves 1792,
c. 185; Act of June 26, 1794, Massachusetts Acts and Resolves
1724, c. 92. :

16



ing 150 acres); Lues Islahd (containiﬁg 10 acres); lOO.agres at
Nemcas Point, adjacent to thé Township; the privilege of fish-
ing and passing without molestation over the various carrying
places on both Bfanches of the Schoodic River; ten acregygl
Pleasant Point on Passamaquoddy Bay; and the right of sitting
down on fifty acres at the Carrying-Place on West Passamaquoddy

, . 52/ .
on the Bay of Fundy. No compensation was paid, and no serv-

ices were provided or promised., The federal governmént played‘:‘

no part in the transaction.

Massachusetts deeded the Passamagquoddys ninety additional
" 53/
acres at Pleasant Point in 1801, but the Tribe has lost rough-

ly 8,100 acres of the 23,200 acres reserved in the 1794 treaty
in the intervening years.  Of all these transactions, only a

1975 easement to the Eastern Maine Electric Co-op was concluded

'in accordance with federal law. e

52/ : ) ' o :

T Treaty with the Passamaquoddy Tribe of Indians, Sept. 29,
1794, Mary Francis Farnham, ed., The Farnham Papers: Documentary
History of the State of Maine (Portland: Lefavor - Tower Com-
pany: 1902) Vol, VIII, p. 98; Massachusetts Acts and Resolves
1794, 6, 52. ' ’

53/

T Commonwealth of Massachusetts to Passamaquoddy Tribe of
Indians, Feb. 21, 1801; Vol. 58, page 145, Washington County
Registry of Deeds, Machias, Maine.

54/

T See generally, A. Kaliss, "A Report on Passamaquoddy Tribal
Lands on Indian Township, MNemcass (Governors) Point and Pine
Island," (Unpub. 1969). On December 31, 1975, the largest
individual non-Indian land owner of-record within Indian Town-
ship made a gift of 186 acres of land on Indian Township to
the Joint Tribal Council of the Passamaquoddy Tribe.

17
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s,

‘ceded practically all of this territory in a 1794 treaty with

CONCLUSION e

This research has been conducted by experts who are pre-

pared to testify as expert witnesses that the Passamaquoddy Ind-

“lans constitute (and have constituted since time immemorial) a

tribe ‘of Indians, that the Tribe used and occupied an aboriginal
territory of upwards of two and one-half million acres in the

eastern part of the present state of Maine, and that the Tribe

~the Commonwealth of Massachusetts which was not approved by the

United States, and had taken from it an additional 8,100 acres

'by means of deeds and grants which were not approved by the

United States,

18
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NARRAGANSETT TRIBE OF INDIANS
V.

SOUTHERN RHODE ISLAND LAND
DEVELOPMENT CORP. et al.

NARRAGANSETT TRIBE OF INDIANS

v.
Dennis J. MURPHY.

Civ. A. Nos. 750006, 750005.

United States District Court,
D. Rhode Island.

Opinion Filed June 23, 1976,

Second Memorandum and Order
July 16, 1976.

Actions were brought by plaintiff Indi-
an tribe against state of Rhode Island and
other defendants claiming title to certain
lands allegedly held unlawfully in violation
of the Indian Nonintercourse Act. The Dis-
trict Court, Pettine, Chief Judge, held that
affirmative defenses asserted by defend-
ants including claims of estoppel, laches,
statute of limitations and defenses based on
alleged insufficiency of allegations of acqui-
sition of title did not present valid defenses
to actions and would be stricken, that Unit-
ed States could not be joined as an addition-
al party by it, but Court would not be in
violation of equity to allow action to contin-
ue without the presence of United States
and that action was not subject to dismigsal
for lack of subject matter jurisdiction on
ground that determination of plaintiff’s sta-
tus as a tribe was a nonjusticiable political
question.

Motions to strike defenses granted, mo-
tion to join United States as a party or to
dismiss denied, and motion to dismiss for

lack of subject matter jurisdiction denied.

'1. Federal Civil Procedure &=1104
Court should treat motions to strike

with disfavor and be slow to grant them.
Fed.Rules Civ.Proc. rule 12(f), 28 U.S.C.A.
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2. Federal Civil Procedure &=1102, 1104

Traditional disfavor of a motion to
strike stems from its potential for abuse as
a dilatory tactic, but this drawback must be
balanced against motion’s intended use as a
primary procedure for objecting to an in-
sufficient defense to avoid needless expend-
itures of time and money in litigating issues
which can be foreseen to have no bearing
on outcome. Fed.Rules Civ.Proc. rule 12(f),
28 US.CA. '

3. Federal Civil Procedure &=1147

In passing on motion to strike, court
must treat as admitted all material factual
allegations underlying challenged defenses
and all reasonable inferences which can be
drawn. Fed.Rules Civ.Proc. rule 1(f), 28
U.S.C.A.

4. Federal Civil Procedure &=1108
Defense will be stricken only if it could
not possibly prevent recovery by plaintiff

on its claims. Fed.Rules Civ.Proc. rule
12(f), 28 U.S.C.A.

5. Federal Civil Procedure &=1147

In ruling on motion to strike defense
court need not treat unchallenged allega-
tions of answer as true, and to extent that
challenged defenses are not factually in
conflict with facts alleged by plaintiff to
support its claim for recovery, court must,
for purposes of motion to strike, assume
that plaintiff will be able to establish them
at trial. Fed.Rules Civ.Proc. rule 19(b), 28
U.S.C.A. '

6. Indians &=10, 15(1)

Indian Nonintercourse Act embodies
policy of United States to acknowledge and
guafantee the Indian tribes’ right of occu-
pancy of tribal lands and to prevent govern-
ment's Indian wards from improvidently
disposing of their lands and becoming
homeless public charges. 25 U.S.C.A. § 177.

7. Indians ¢=10

To establish a prima facie case of right
to possession of certain land alleged to have
been unlawfully held in violation of Indian
Nonintercourse Act, plaintiff must show
that it is or represents Indian tribe within
the meaning of Act, that parcels of land at
issue are covered by Act as tribal land, the
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United States has never consented to alien-
ation of tribal land, and that trust relation-
ship between United States and tribe which
is established by coverage of Act, has never
been terminated or abandoned. 25 U.S.C.A.
§ 177.

8. Indians =10

Indian title is a matter of federal law
and can be extinguished only with federal
consent; rule is applicable in all states in-
cluding the original 13. 25 U.S.C.A. § 177.

9. Indians ¢=10

Neither Rhode Island’s alleged unilat-
eral attempt to disband the Narragansett
Tribe of Indians nor its assumption of al-
most exclusive responsibility for protection
and welfare of the Tribe’s members in face
of almost complete disregard by federal
government could operate to terminate
trust relationship between Tribe and feder-
al government which would be established
by proof that the Indian Nonintercourse
Act applied with respect to land claimed by
Tribe to be held by others in violation
thereof. 25 U.S.C.A. § 177; U.S.C.A.Const.
art. 6, cl. 2.

10. Indians =22, 27(4)

Neither defense of laches nor statute of
limitations/adverse possession nor estoppel
by sale could overrule operation of federal
law if plaintiff tribe established a violation

of the Indian Nonintercourse Act. 25 U.S. -

C.A. § 177; U.S.C.A.Const. art. 6, cl. 2.

11. Indians &=27(1)

While action involving Indian land can
be maintained by protected Indians or Indi-
an tribes as well as by United States on
their behalf, right to assert sovereign inter-
ests at issue is equally available to either
plaintiff. 25 U.S.C.A. § 177, US.CA.
Const. art. 6, cl. 2. '

12, Indians ¢=27(6)

Allegation of Indian tribe stating that
it is an Indian tribe which has resided with-
in the state since time immemorial and that
since time immemorial the plaintiff tribe
has exclusively used and occupied claimed

land until acts complained of in actions, if.

established, was sufficient to prove Indian
title or right of occupancy.

13. _Indians =10

Aboriginal title or Indian right of occu-
pancy is entitled to protection of federal
law and good against all but sovereign and
can be terminated only by sovereign act.
25 US.CAA. § 177

14. Indians &10 ,

‘Indian title arises from ancestral do-

“minion of land and need not be solemnized

in any treaty, statute, or other formal
government action.

15. Indians &=10

Where plaintiff asserted that it is the
Narragdnsett Tribe of Indians, not a succes-
sor to it, and that it has a tribal right of
occupancy to claimed land which has never
been legally extinguished; resolution of
these claims was strictly a matter of federal -
law and plaintiff’s incorporation under
state law would not constitute a bar to
recovery under the Indian Nonintercourse
Act. 25 U.S.C.A. § 177; Indian Reorgani-
zation Act of 1934, § 17, 25 U.S.C.A. § 471.

16. Indians &=2

Nothing in Indian Nonintercourse Act
suggests that a “tribe” is to be read to
exclude a bona fide tribe not otherwise
federally recognized. 25 U.S.C.A. § 177.

See publication Words and Phrases
for other judicial constructions and
definitions.

17. Indians &=27(1)

Failure of Indian tribe to incorporate
under federal statute cannot be a defense
to tribe’s right to bring action claiming- title
to land held by others in alleged violation of
Indian Nonintercourse Act which is broader
than coverage of federal incorporation stat-
ute which is limited to members of federal-
ly recognized tribes. Indian Reorganization
Act of 1934, §§ 17-19, 25 U.S.C.A. §§ 477
479; 25 US.C.A. § 177. '

18. Indians <=10

Exemption in Indian Nonintercourse
Act relating to trade or intercourse with
Indians living on lands surrounded by set-
tlements of citizens of the United States
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applies to transactions by individual Indians
living in “white” settlements and is not
applicable to land to which a tribal right of
~ occupancy is claimed. 25 US.C.A. § 177.

First (Memorandum and Order

'19. Indians &2

Proof of coverage by the Indian Nonin-
tercourse Act establishes existence of a fi-
duciary relationship between federal
government as guardian and the covered
Indian tribe as ward. 25 U.S.C.A. § 177.

20. Indians &=27(1, 5) ,
United States, if it chooses to do so, can
bring an action under the Indian Noninter-
course Act as trustee for tribe and joinder
of United States as a “necessary” party on
joinder of persons would be appropriate if
feasible in action brought by Indian tribe
for violation of Act. 25 U.S.C.A. § 177;
Fed.Rules Civ.Proc. rule 19(a), 28 U.S.C.A.

21. Indians '@=>27:(5)

Failure to join United States in Indian
tribe's action against state and others with
respect to claim to certain lands, alleged to
be held unlawfully in violation of Indian
Nonintercourse Act, meant that a judgment
for defendants would not be binding upon
United States while a judgment for plain-
tiff tribe would accord it full relief despite
absence of United States whose joinder as a
~ necessary party under rule would be appro-
priate if feasible. 25 U.S.C.A. § 177; Fed.
Rules Civ.Proc. rule 19(a), 28 U.S.C.A,

22. Indians &=217(5)

Where judgment for defendants in ac-
tions by Indian tribe complaining of viola-
tions of Indian Nonintercourse Act would
not in absence of United States as a party
be binding on United States although a
judgment for plaintiff tribe would accord it
full relief, court would proceed to deter-
mine whether under rule action might con-
tinue in absence of United States over
which court had no jurisdiction in view of

federal government’s sovereign immunity.

25 U.S.C.A. § 177; Fed.Rules Civ.Proc. rule
19(b), 28 U.S.C.A.
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23. Federal Civil Procedure =201

In applying rule relating to whether
action should continue if a person cannot be
joined as a party, court must refrain from
taking either too broad or too narrow a
view in determining prejudicial effect of a
judgment and watchwords of rule are prag-

" matism and practicality. Fed.Rules Civ.

Proc. rule 19(b), 28 U.S.C.A.

24. Indians &=27(5)

Although United States could not be
compelled to join as a party in action by
Indian tribe against state and others claim-
ing title to land alleged to be unlawfully
held in violation of Indian Nonintercourse
Act, final decree determining title of right
to possess as between tribe and defendants
would not leave controversy in situation
inconsistent with equity and good con-
science and court would permit suit to con-
tinue over objection that a judgment for
defendants would not be binding on United
States. 25 U.S.C.A. § 177; Fed.Rules Civ.
Proc. rule 19(b), 28 U.S.C.A.

25. Federal Civil Procedure €219

In general, philosophy of joinder rule is
to avoid dismissal whenever possible, and
when absent person is United States and
relief can be granted to party without af-
fecting United States, Government would
usually be held not to be an indispensable

party to action. Fed.Rules Civ.Proc. rule
19(b), 28 U.S.C.A.

Second Memorandum and Order

26, Constitutional Law <=68(1)

Actions by Indian tribe against state
and others claiming title to land alleged to
be unlawfully held in violation of Indian
Nonintercourse Act presented no political
question which would be bar to litigation as
against claim that court lacked subject mat-
ter jurisdiction because the determination
of tribal status of plaintiff comprehended a
nonjusticiable political question. 25 U.S.
C.A. § 177, U.S.C.AConst. art. 1, § 8.

27. Constitutional Law &=68(1)
Judicial construction and implementa-

tion of statute passed by Congress cannot
constitute interference with powers com-
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mitted by Constitution to Congress within
the meaning of political question doctrine.

28. Constitutional Law &=68(1) A

There were judicially discoverable and
manageable standards for resolving dispute
as to whether plaintiff, suing state and
other defendants claiming title to land al-
leged to be held unlawfully in violation of
Indian Nonintercourse Act, was a tribe
within the meaning of Act for purpose of
determining application of political question
doctrine. 25 U.S.C.A. § 177.

Charles G. Edwards, Providence, R. 1.,
Barry A. Margolin, Boston, Mass., for plain-
tiff.

Frank L. Hinckley, Jr., Narragansett, R.
I, John P. Toscano, Jr., Westerly, R. 1.,
Archibald B. Kenyon, Jr.,, Wakefield, R. I,

Harold P. Soloveitzik, Westerly, R. 1., Joan-

M. Montalbano, N. Providence, R. I, Fran-
cis Castrovillari, Cranston, R. 1., David W.
Dumas, Providence, R. 1., Charles Nardone,
Vincent Naccarato, Westerly, R. L., Allen P.
Rubine, Asst. Atty. Gen., James A. Jackson,
Providence, R. 1., for Southern R. I. Land
Development Corp. et al.

Allen P. Rubine, Asst. Atty. Gen., Provi-
dence, R. 1., for Dennis. Murphy.

OPINION
PETTINE, Chief Judge.

Plaintiff in these consolidated actions has
filed a motion to strike certain defenses
raised by all or some of the defendants as
insufficient as a matter of law, pursuant to
Rule 12(f), Fed.R.Civ.P. Both the stan-
dards for determining this motion and the
sufficiency of the challenged defenses are
at issue and have been fully briefed.

I

[1] It is not enough merely to echo the
oft-repeated statement that courts should
treat motions to strike with disfavor and be
slow to grant them. See 5 Wright & Miller,
Federal Practice and Procedure: Civil
§ 1380 at 783; 2A Moore, Federal Practice
paragraph 1221. We must also examine

that concept’s underlying rationale. This
was carefully explored in Louisiana Sulphur
Carriers, Inc. v. Gulf Resources and Chemi-
cal Corp., 53 F.R.D. 458, 460 (D.Del.1971):
“Motions to strike a defense as legally
insufficient are not favored and will not
ordinarily be granted unless the insuffici-
ency is ‘clearly apparent’, 1A Barron and
Holtzoff, Federal Practice and Procedure,
§ 368, p. 5016 (1960). Not favored be-
cause of their dilatory character and
tendency to create piecemeal litigation,
motions to strike are often denied even
when technically correct and well-found-
ed. Wright and Miller, Federal Practice
and Procedure, § 1381 pp. 799800 (1969);
2A Moore Federal Practice, paragraph
12.21[2]. Thus, absent a showing of prej-
udice, courts are often reluctant to decide
disputed and substantial questions of law.
Id. However, defenses which would tend
to significantly complicate the litigation
are particularly vulnerable to a motion to
strike. Id. The Court is of the opinion
that the fourth defense would substan-
tially complicate the discovery proceed-
ings and the issues at trial and that the
defense is legally insufficient under any
facts alleged herein. It, therefore, grants
[plaintiff’s] Motion to Strike.”

[2] While the traditional “disfavor” of a
motion to strike stems from its potential for
abuse as a dilatory tactic, this drawback
must be balanced against the motion’s in-
tended use as “the primary procedure for
objecting to an insufficient defense,” 5
Wright & Miller, supra at 782, Weeding
out legally insufficient defenses at an early
stage of a complicated law suit may be
extremely valuable to all concerned “in or-
der to avoid the needless expenditures of
time and money,” in litigating issues which
can be foreseen to have no bearing on the
outcome. Purex Corp., Ltd. v. General
Foods Corp., 318 F.Supp. 322, 323 (C.D.Cal.
1970).

Whether it will ultimately be more time-
consuming to test their sufficiency at the
pre-trial stage or during the course of trial
is naturally governed by the particular cir-
cumstances of each case. In a complicated
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case such as the one at bar, retention of the
challenged defenses until trial will inevita-
bly require the parties, who approach 40.in
number, to engage in extensive discovery
which would in large part be obviated if
plaintiff prevails on its motion. In addi-
tion, the potential presentation of extrane-
. ous issues to a jury at the trial of this case
would only result in confusion and unduly
lengthened proceedings, since the issues re-

maining in the case would themselves pose .

thorny legal and factual questions for judge
and jury. Lastly, it can be anticipated that
the proof necessary to establish the chal-
lenged defenses of estoppel by sale, laches,
and statute of limitations/adverse posses-
sion will be damaging to the plaintiff by
evoking the jury’s sympathy for the defend-
ants. If plaintiff is correct that these de-
fenses are legally insufficient to defeat its
claim, it would be extremely prejudicial to
permit defendants to prove them at trial.
The Court therefore concludes that as to
these consolidated cases, it is appropriate to
seriously consider plaintiff’s motion to
strike despite the traditional reluctance to
do so.

[3-5] In passing upon a motion to strike,
a court must treat as admitted all material
factual allegations underlying the chal-
lenged defenses and all reasonable inferene-
es which can be drawn therefrom. Kohen
v. E. S. Crocker Co., 260 F.2d 790, 792 (5th
Cir. 1958); M. L. Lee & Co. v. American
Cardboard & Packaging Corp., 36 F.R.D. 27,
29 (E.D.Pa.1964), Viewed in this light, a
defense will be stricken only if it “could not
possibly prevent recovery” by plaintiff on
its claim. United States v. Pennsalt Chemi-
cals Corp., 262 F.Supp. 101 (E.D.Pa.1967);
M. L. Lee & Co. v. American Cardboard &
P. Corp., supra. This does not mean, how-
ever, that the Court must treat other alle-
~ gations of the answer, which are not chal-
lenged, as true. Kohen v. E. S. Crocker Co.,
supra. Furthermore, unless plaintiff’s abil-
ity to establish the material allegations un-
derlying its claim is presupposed, we would
never be able to reach the issue at hand;
our inquiry would continually founder upon
plaintiff’s failure to establish a prima facie
case. Thus, to the extent that the chal-
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lenged defenses are not factually in conflict
with those facts alleged by plaintiff to sup-
port its claim for recovery, we must, for
purposes of this motion, assume that plain-
tiff will be able to establish them at trial.

II

These consolidated cases consist of two
actions brought by plaintiff Narragansett
Tribe of Indians to establish its right to
possession of certain parcels of land which -
it contends are unlawfully held by the State
of Rhode Island (C.A. No. 750005) and a
number of private individuals and business-
es (C.A. No. 750006). Plaintiff asserts only
one ground for its claim of superior title:
that each of the defendants traces his title
back to an unlawful alienation of tribal
land in violation of 25 U.S.C. § 177, popular-
ly known as the Indian Nonintercourse Act
(“the Act”). Plaintiff concedes that unless
it is able to establish that the Act’s terms
cover the land in question, it has no right to
recovery on any other basis. On the other
hand, it contends that if it is able to meet is
prima facie burden of establishing the Act’s
coverage, there are no affirmative defenses
which can defeat its claim,

Our first task is to determine the proof
necessary for plaintiff to establish a prima
facie case. This task has been greatly sim-
plified by the First Circuit’s analysis of the
Act in Joint Tribal Council of the Passama-
quoddy Tribe v. Morton, 6528 F.2d 370 (1st
Cir. 1975), aff’g, 388 F.Supp. 649 (D.Me.
1975) (hereinafter Passamaquoddy ), which
was decided after the parties submitted
their briefs,

[6,7) In Oneida Indian Nation v. Coun-
ty of Oneida, 414 U.S. 661, 94 S.Ct. 772, 39
L.Ed.2d 73 (1974) (hereinafter Oneida ), the
United States Supreme Court held that the
Oneida Indian Nation had stated a federal
cause of action cognizable under 28 U.S.C.
§ 1331 in claiming a right to possession of
certain lands which it alleged had been
ceded to the State of New York “without
the consent of the United States and hence
ineffective to terminate the Indians’ right
to possession under,” inter alia, the Nonin-



NARRAGANSETT TRIBE, ETC. v. SO. R. 1. LAND DEVEL.

803

Cite as 418 F.Supp. 798 (1976)

tercourse Act. Id. at 664-665, 94 S.Ct. at
776. The Act, 25 U.S.C. § 177, provides as
follows:

“No purchase, grant, lease of other con-
veyance of lands, or of any title or claim
thereto, from any Indian nation or tribe
of Indians shall be of any validity in law
or equity, unless the same be made by
treaty or convention entered into pursu-
ant to the Constitution. Every person
who, not being employed under the au-
thority of the United States, attempts to
negotiate such treaty or convention, di-
rectly or indirectly, or to treat with any
such nation or tribe of Indians for the
title or purchase or any lands by them
held or claimed, is liable to a penalty of
$1,000. The agent of any State who may
be present at any treaty held with Indi-
ans under the authority of the United
States, in the presence and with the ap-
probation of the commissioner of the
United States appointed to hold the same,
may, however, propose to, and adjust
with, the Indians the compensation to be
made for their claim to lands within such
State, which shall be extinguished by
treaty.”

The Act, which has appeared in this form
without material change, see part III B,
infra, since its original enactment in 1790,
embodies the policy of the United States
“to acknowledge and guarantee the Indian
tribes’ right of occupancy, United States v.
Santa Fe Pacific R. Co., 314 U.S. 339, 348,
62 S.Ct. 248, 86 L.Ed. 260 (1941),” Passama-
quoddy, supra, 528 F.2d at 379, to tribal
lands and “to prevent the government’s In-
dian wards from improvidently disposing of
their lands and becoming homeless public
charges,” United States v. Candelaria, 211
U.S. 432, 441, 46 S.Ct. 561, 563, 70 L.Ed.
1023 (1926). See also Federal Power Com-
mission v. Tuscarora Indian Nation, 362
U.S. 99, 119, 80 S.Ct. 543, 4 L.Ed.2d 584
(1960); Passamaquoddy, supra, 528 F.2d at

1. Group One defenses are compiled by plaintiff
in its principal memorandum at 9-11, 17, 33,
35, 38, nn. 4-16, 18, 19, 27, 28, 30. The public
policy defense, quoted id. at 33 n. 27, has not
been pressed by the defendants and, as the

377, 388 F.Supp. at 656657 and cases cited
therein,

In order to establish a prima facie case,
plaintiff must show that:

1) it is or represents an Indian “tribe”
within the meaning of the Act;

2) the parcels of land at issue herein are
covered by the Act as tribal land,;

3) the United States has never consented
to the alienation of the tribal land;

4) the trust relationship between the
United States and the tribe, which is
established by coverage of the Act, has
never been terminated or abandoned.

See generally Passamaquoddy, supra.

II1

The challenged defenses fall into two cat-
egories. One group (laches, statute of limi-
tations/adverse possession, estoppel by sale,
operation of state law, public policy, herein-
after referred to collectively as “Group
One”) consists of affirmative defenses in
the nature of confession and avoidance.
The other challenged defenses (“Group
Two”) each purport to rebut elements of
plaintiff’s case in chief.

‘A

Let us consider the Group One ! defenses
first. Plaintiff’s argument as to these de-
fenses is relatively simple. It contends that
if it is able to establish the four elements of
its case by a preponderance of the evidence,
none of these affirmative defenses could
prevent recovery. And, conversely, if plain-
tiff is unable to do so, defendants will pre-

vail for reasons other than proof of the
Group Two defenses,

[8] The Court agrees. A legion of prior
judicial decisions supports plaintiff’s posi-
tion.

“The rudimentary propositions that In-
dian title is a matter of federal law and
can be extinguished only with federal
consent apply-in all of the States, includ-

ensuing discussion establishes, is completely
overshadowed by the contrary federal “public
policy” requiring vigorous protection of the
rights of Indians. Cf. Passamaquoddy, supra,
528 F.2d at 380 n. 11.
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ing the original 13.” Oneida, supra, 414
U.S. at 670 and cases cited at 667674, 94
S.Ct. at 778.

The broad- principle dictated by the Su-
premacy Clause of the United States Con-
stitution and the sovereign immunity of the
United States that state statutes cannot
supersede federally created rights? has
been applied with especial vigor to the
question of Indian title as a result of the
federal government’s “unique obligation to-
ward the Indians,” Morton v. Mancari, 417
U.S. 535, 555, 94 S.Ct. 2474, 41 L.Ed.2d 290
(1974).

[9] Thus, neither the State’s alleged uni-
lateral attempt to dishand the tribe in 1880,
nor its assumption of “almost exclusive re-
sponsibility for the protection and welfare
of the” tribe’s members in the face of al-
most complete disregard by the federal
government, compare Passamaquoddy, su-
pra, 388 F.Supp. at 652-653, could operate
to terminate the trust relationship between
the tribe and the federal government which
would be established by proof that the Non-
intercourse Act applies herein. Passama-
quoddy, supra, 528 F.2d at 380, aff’g, 388
F.Supp. at 663 n. 15, and cases cited therein.

“Neither the constitution of the State nor
any act of its legislature, however formal
or solemn, whatever rights it may confer
on those Indians or withhold from them,
can withdraw them from the influence of
an act of congress which that body has
the constitutional right to pass concern-
ing them. Any other doctrine would
make the legislation of the State the su-
preme law of the land, instead of the
Constitution of the United States, and
the laws and treaties made in pursuance

2. Expressions of this principle abound in deci-
sions of the United States Supreme Court. For
example; in Hughes v. Washington, 389 U.S.
290, 292-293, 88 S.Ct. 438, 440, 19 L.Ed.2d 530
(1967), the Court stated:

“[A] dispute over title to lands owned by the
Federal Government is governed by federal
law, although of course the Federal Govern-

ment may, if it desires, choose to select a .

state rule as the federal rule.”
And in Board of Commissioners v. United
States, 308 U.S. 343, 350-351, 60 S.Ct. 285,
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thereof.” United States v. Holliday, 70
U.S. (8 Wall.) 407, 419420, 18 L.Ed. 182
(1865).

Accord, McClanahan v. Arizona State Tax
Commissjon, 411 U.S. 164, 173 n. 12, 93 S.Ct.
1257, 36 L.Ed.2d 129 (1973).

[10] Similarly, neither the defense of
laches, nor statute of limitations/adverse
possession, nor estoppel by sale can overrule
the operation of federal law if plaintiff
establishes a violation of the Act.

“No defense of laches or estoppel is avail-
able to the defendants here for the
Government as trustee for the Indian
Tribe, is not subject to those defenses.
Utah Power and Light Co. v. United
States, 243 U.S. 3889, 408-409, 37 S.Ct.
387, 61 L.Ed. 791; Cramer v. United
States, 261 U.S. 219, 234, 43 S.Ct. 342, 67
L.Ed. 622; United States v. Walker River
Irr. Dist., supra, 104 F.2d [384] at page
339. And in respect to the
rights of Indians in an Indian reservation,
there is a special reason why the Indians’
property may not be lost through adverse
possession, laches or delay. This, as
pointed out, in United States v. 7,405.3
Acres of Land, 4 Cir,, 97 F.2d 417, 422,
arises out of the provisions of Title 25
US.C.A. § 177, R.S. § 2116, which forbids
the acquisition of Indian lands or of any
title or claim thereto except by treaty or
convention.” United States v. Ahtanum
Irrigation District, 236 F.2d 321, 334 (9th
Cir. 1956), cert. denied, 352 U.S. 988, 77
S.Ct. 386, 1 L.Ed.2d 367 (footnote omit-
ted).

In Ewert v. Bluejacket, 259 U.S. 129, 42
S.Ct. 442, 66 1.Ed. 858 (1922), the Supreme
Court considered restrictions upon aliena-

288, 84 L.Ed. 313 (1939), Justice Frankfurter
wrote for the Court:

“Nothing that the state can do will be al-
lowed to destroy the federal right which is to
be vindicated [S]tate notions of
laches and state statutes of limitations have
no applicability to suits by the Government,
whether on behalf of Indians or otherwise
[citations omitted]. This is so because the
immunity of the sovereign from these defens-
es is historic. Unless expressly waived, it is
implied in all federal enactments.”
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tion of land held by individual Indians.
Like the Nonintercourse Act, the restriction
there at issue was designed to protect the
Indian “wards of the nation” from improvi-
dent disposition of their lands, and, in addi-
tion, to prevent federal officials involved in
Indian affairs from abusing their official
position. Id. at 136, 42 S.Ct. 442. Upon a
finding that the land in question had been
conveyed in violation of the federal statute,
the Court concluded that the transfer was
void and that neither the state statute of
limitations nor the doctrine of laches consti-
tuted a valid defense.

[11] As Ewert illustrates, the right to
assert the sovereign interests which super-
sede conflicting principles of state law and
equity is not limited to suits brought by the
United States as trustee, as defendants con-
tend. Where an action involving Indian
land can be maintained by the protected

3. This conclusion rests of course on the as-
sumption arguendo that plaintiff herein has
standing to raise a violation of the Noninter-
course Act on its own. It should be noted that
defendants have raised the question of standing
in the context of the asserted indispensability
of the United States as a separate defense to
these actions. Plaintiff concedes that this lat-
ter defense is not subject to a motion to strike
as insufficient, but correctly contends that the
Group One defenses would not affect its right
to recovery, whether it prevails on that issue or
not.

Thus in reaching the decision herein to grant
plaintiff's motion to strike the Group One de-
fenses, the Court has not addressed and does
not need to reach the merits of plaintiff’s asser-
tion that it has standing to litigate an asserted
violation of the Act in the absence of the Unit-
ed States as coplaintiff. It should be noted that
these questions are the subject of a separate
motion by the defendants to add the United
States as a party plaintiff. Beyond this, I
would note the language of the First Circuit in
Passamaquoddy, supra, which suggests .that
the Supreme Court’s decision in Oneida Indian
Nation, supra, did not implicitly resolve the
issue in plaintiff’s favor:
“And without United States participation, the
Tribe may find it difficult or impossible ever
to secure a judicial determination of the
claims.” Passamaquoddy, supra, 528 F.2d at
376.
However, since the First Circuit rendered its
decision in Passamaquoddy, the Supreme
Court has stated with reference to 28 U.S.C.
§ 1362:

Indians or Indian tribes as well as by the
United States on their behalf, it is settled
law that the right to assert the sovereign
interests at issue here is equally available to
either plaintiff® Poafpybitty v. Skelly Oil
Co., 390 U.S. 365, 88 S.Ct. 982, 19 L.Ed.2d
1238 (1968); Capitan Grande Band of Mis-
sion Indians v. Helix Irrigation District, 514
F.2d 465, 470471 (9th Cir. 1975) and cases
cited therein. See also United States v.
Schwarz, 460 F.2d 1365 (7th Cir. 1972);
Choctaw and Chickasaw Nations v. Seitz,
193 F.2d 456 (10th Cir. 1951), cert. denied,
343 U.S. 919, 72 S.Ct. 676, 96 L.Ed. 1332;
United States v. 7,405.3 Acres of Land, 97
F.2d 417 (4th Cir. 1938); Walker River Pai-
ute Tribe v. Southern Pacific Transporta-
tion Co., Civil No. R-2707 BRT (D.Nev.
5/28/74), app. pndg. Cf. Moe v. Confeder-
ated Salish and Kootenai Tribes, 425 U.S:

463, 474 n. 13, 96 S.Ct. 1634, 48 L.Ed.2d
96 (1976).

“[1]t would appear that Congress contemplat-
ed that a tribe's access to federal court to
litigate a matter arising ‘under the Constitu-
tion, laws, and treaties’ would be at least in
some respects as broad as that of the United
States suing as the tribe’s trustee.” Moe v.
Confederated Salish and Kootenai Tribes,
425 U.S. 463, 473, 96 S.Ct. 1634, 1641
(1976).
Although plaintiff herein is admittedly not a
“duly recognized” tribe within the meaning of
§ 1362 and has grounded this action in 28
U.S.C. § 1331 only, it may derive someé support
for the applicability of the quoted passage to its
claim from Judge Friendly’s observation in
Oneida Indian Nation v. County of Oneida, 464
F.2d 916, 919 n. 4 (2d Cir. 1972), rev’d on other
grounds, 414 U.S, 661, 94 S.Ct. 772, 39 L.Ed.2d
73 (1974). .
“Apart from the use of the same language as
in § 1331, the legislative history makes clear
that the sole purpose of § 1362 was to re-
move any requirement of jurisdictional
amount. See 1966 U.S.Code Cong. & Admin.
News, pp. 3145-3149. The decision, Yoder v.
Assiniboine and Sioux Tribes of Fort Peck
Indian Reservation, Mont., 339 F.2d 360 (9
Cir. 1964), which the statute aimed to over-
rule, involved a claim that would have been
assertable under § 1331 but for the require-
ment of jurisdictional amount.”
See also Creek Nation v. United States, 318
U.S. 629, 640, 63 S.Ct. 784, 87 L.Ed. 1046
(1943); Choctaw and Chickasaw Nations v.
Seitz, 193 F.2d 456 (10th Cir. 1951), cert. de-
nied, 343 U.S. 919, 72 S.Ct. 676, 96 L.Ed. 1332.
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Indeed the contrary conclusion would in-
evitably result in the defeat of many Indian
land claims when prosecuted by the individ-
ual tribe or Indians which would have been
vindicated if brought by the United States
on their behalf. The undesirability of this
anomalous result is manifest once it is rec-
ognized that “‘the interests sought to be
protected by Congress are the same; no
matter who the plaintiff may be’”, Capitan
Grande Band v. Helix Irr. Dist, supra at

471, and that adequate fulfillment of its
trust obligations imposes, an “almost stag-
gering burden” on the United States.* Po-
afpybitty v. Skelly Oil Co., supra, 390 U.S.
at 374, 88 S.Ct. 982, 19 L.Ed.2d 1238. In
addition, such a conclusion would disserve
“Congress’ unique [fiduciary] obligation to-
ward the Indians,” Morton v. Mancari, su-
pra, 417 U.S. at 555, 94 S.Ct. at 2485; see
Passamaquoddy, supra, 388 F.Supp. at 660—
663, embodied in an extensive statutory
scheme which is to “be construed liberally

and never to the Indians’ preju-
dlce Antoine v. Washington, 420 U.S. 194,
199200, 95 S.Ct. 944, 43 L.Ed.2d 129 (1975);

4, A less charitable characterization of the fed-
eral government’s fulfillment of its responsibil-
ities to its Indian wards appears in United
States v. Ahtanum Irrigation District, supra at
338:

“The numerous sanctimonious expressions
to be found in the acts of Congress, the
statements of public officials, and the opin-
ions of courts respecting ‘the generous and
protective spirit which the United States
properly feels toward its Indian wards’, Okla-
homa Tax Comm. v. United States, 319 U.S.
598, 607, 63 S.Ct. 1284, 1288, 87 L.Ed. 1612,
and the ‘“high standards for fair dealing”
required of the United States in controlling
Indian affairs’, United States v. Alcea Band
of Tillamooks, 329 U.S. 40, 47, 67 S.Ct. 167,
170, 91 L.Ed. 29, are but‘demonstrations of a
gross national hypocrisy.” (Footnote omit-
ted.)

See also Creek Nation v. United States 318
U.S. 629, 641, 63 S.Ct. 784, 87 L.Ed. 1046
(1943) (Murphy, J., dissenting).

5. Plaintiff correctly notes in its reply memoran-
dum that, although the defense of estoppel as a
result of plaintiff’s participation in the chal-
lenged land sales is no bar to recovery under
the Act, see, e. g., United States v. Ahtanum
Irrigation. District, supra; cf.. Passamaquoddy,
supra, 528 F.2d at 370 n. 11; striking this
defense does not prevent defendants from rais-
ing some or all of the factual allegations under-
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Carpenter v. Shaw, 280 U.S. 363, 367, 50
S.Ct. 121, 74 L.Ed. 478 (1930).” Passama-
quoddy, supra, 528 F.2d at 380.

The cited cases are but a few examples
from a long line of decisional law which
renders the Group One defenses completely
futile: they will not prevent plaintiff from
establishing a prima facie case nor in any
way defeat its right to recovery if it is able
to do so by a preponderance of the evidéence.
The motion to strike these defenses as.in-
sufficient is therefore granted.’

B

Since each of the Group Two ¢ defenses
purports to rebut an element of plaintiff’s
prima facie case, the legal sufficiency of
each must be tested separately.

[12] The defendants variously assert
that plaintiff has failed to set forth suffi-
cient allegations of its right to possession or
acquisition of title to the claimed land. See
note 6, supra at (1). Plaintiff correctly
points out that it has set forth allegations
sufficient to establish Indian or aboriginal

lying that claim in order to prove that plaintiff
abandoned the subject land, as discussed in
United States v. Santa Fe Pacific R. Co., 314
U.S. 339, 357-358, 62 S.Ct. 248, 86 L.Ed. 260
(1941). Plaintiff concedes that abandonment,
which has been set forth as a separate defense,
would bar its claim and has not therefore in-
cluded it in this motion to strike.

6. The Group Two defenses are compiled in
plaintiff’s principal memorandum as follows:

(1) plaintiff has set forth insufficient allega-
tions of acquisition of title to the claimed
property, at 5 nn. 1-3;

(2) plaintiff’s incorporation under state law
removes it from the protection of the Nonin-
tercourse Act, at 22-23 nn, 21-22;

(3) in order to assert a claim under the Non-
intercourse Act, plaintiff was required, but
failed, to incorporate under the Indian Reor-
ganization Act of 1934, 25 U.S.C. § 477 at 23
nn. 23-24;

(4) plaintiff is excluded from the protection
of the Nonintercourse Act because it and its -
constituent members fall within the terms of
a proviso to the Act which excluded “Indians
living on lands surrounded by settlements of
the citizens of the United States, and being
within the ordinary jurisdiction of any of the
individual states”, at 28-29 nn. 25-26.
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title to the land.” In their brief, defendants
do not dispute this contention, but instead
argue that “aboriginal title alone does not
mean a title having the protection of the
Non-Intercourse Act.”

[13] This argument is without merit.
Numerous decisions of the Supreme Court
establish that aboriginal title or Indian
right of occupancy is “entitled to the pro-
tection of federal law,” Oneida, supra at
669, 94 S.Ct. at 778, and, “good against all
but the sovereign, [it can] be terminated
only by sovereign act.” Id. at 667, 94 S.Ct.
at 777. This doctrine antedated the Nonin-
tercourse Act and was embodied in it. Id.
at 667-668; Passamaquoddy, supra, 528
F.2d at 376 n. 6. Thus the Act was de-
signed precisely to protect aboriginal title.
Passamaquoddy, supra, 528 F.2d at 377.

The defendants also assert that plaintiff’s
incorporation under state law constitutes a

bar to recovery under the Act. See note 6,
supra at (2), (3). In their brief, defendants

elaborate on the bases for these defenses. -
They argue first that plaintiff has violated,

rules of good pleading by failing to show a
chain of title, i e., how the claimed right of
possession was transferred to the corpora-
tion. Second, defendants contend that only
a tribe incorporated pursuant to federal

7. Plaintiff has alleged that it is “an Indian tribe
* which has resided in the State of Rhode Island
since time immemorial,” and that ‘“‘since time
immemorial the plaintiff Tribe has exclusively
owned, used, and occupied” the claimed land,
until the acts complained of in these actions.
Théese allegations, if established at trial, are
sufficient to prove Indian title or “right of occu-
pancy.”
~ “Occupancy necessary to establish aboriginal
possession is a question of fact to be deter-
mined as any other question of fact. If it
were established as a fact that the lands in
question were, or were included in, the an-
cestral home of the Walapais in the sense
that they constituted definable territory occu-
pied exclusively by the Walapais (as distin-
guished from land wandered over by many
tribes), then the Walapais had ‘Indian title’.

* * * * * *

Nor is it true, as respondent urges, that a
tribal claim to any particular lands must be
based upon a treaty, statute, or other formal
government action. As stated in the Cramer
[v. United States, 261 U.S. 219 [43 S.Ct. 342,

law, 25 U.S.C. § 477, would be able to raise
a claimed violation of the Act, whose cover-
age, it is asserted, extends only to tribes
which have been formally and specifically
recognized by the federal government.

[14,15] These defenses are clearly in-
sufficient. By arguing that plaintiff has
violated rules of good pleading, defendants
attempt to narrow plaintiff’s right to recov-
er under the Act to the situation where it
can point to an express grant of title once
held by the unincorporated tribe, and pre-
sumably embodied in writing, which was
formally transferred to plaintiff as corpo-
rate property upon incorporation. Such
formalities are completely at odds with the
concepts of Indian title and Indian sover-
eignty, which the Act was designed to pro-
tect. Indian title arises from the ancestral
dominion of land and need not be solem-
nized in any “treaty, statute, or other for-
mal government action.” United States v.
Santa Fe Pacific R. Co., 314 U.S. 339, 347,
62 S.Ct. 248, 252, 86 L.Ed. 260, (1941). That
is the case here. Plaintiff asserts that it is
the Narragansett Tribe of Indians, not a
successor to it, and that it has a tribal right
of occupancy to the claimed land which has
never been legally extinguished. Resolu-
tion of these -claims is strictly a matter of
federal law? Oneida, supra at 670671, and

67 L.Ed. 622] (1923)] case, ‘The fact that such
right of occupancy finds no recognition in
any statute or other formal governmental ac-
tion is not conclusive.” 261 U.S. at page 229,
43 S.Ct. at page 344, 67 L.Ed. 622,
Extinguishment of Indian title based on ab-
original possession is of course a different
matter. The power of Congress in that re-
gard is supreme.” United States v. Santa Fe
Pacific R. Co., 314 U.S. 339, 345, 347, 62 S.Ct.
- 248, 251, 252, 86 L.Ed. 260 (1941).

8. “Indian tribe” as used in the Act was defined
in United States v. Canderlaria, supra 271 U.S,
at 442, 46 S.Ct. 561, 563, 70 L.Ed. 1023, quoting
Montoya v. United States, 180 U.S, 261, 266, 21
S.Ct. 358, 45 L.Ed. 521 (1901), as:

“a body of Indians of the same or a similar
race, united in a community under one lead-
ership or government, and inhabiting a par-
ticular, though sometimes ill-defined, territo-
ry.”
See Passamaquoddy, supra, 528 F.2d-at 377
n.8. In order to satisfy the first element of a
prima facie case, see part II, supra, plaintiff
need do no more than establish at trial that it
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“the protection [of the Nonintercourse
Act] is not affected by reason of the fact
that the band has been incorporated un-
der a state charter and attempts to take
action thereunder.” United States v.
74058 Acres of Land, 97 F.2d 417, 422
(4th Cir. 1938).

[16,17] The defendants’ argument that
only federally recognized or federally incor-
porated tribes are protected by the Act
must also be rejected as a matter of law
under the reasoning of the First Circuit's
decision in Passamaquoddy, supra. Like
plaintiff herein, the Passamaquoddy tribe
had never been formally recognized as a
tribe by the federal government, although
it was “stipulated to be a tribe racially and
culturally,” id., 528 F.2d at 376-377, by the
parties to the lawsuit. Under Passama-
quoddy, if plaintiff is able to make such a
showing here, it, too, would constitute a
“tribe” within the meaning of the Noninter-
course Act.

“There is nothing in the Act to suggest

that ‘tribe’ is to be read to exclude a bona
~ fide tribe not otherwise federally recog-

nized. Nor, as the district court found, is
there evidence of congressional intent or
legislative history squaring with appel-
lants’ interpretation. Rather we find an
inclusive reading consonant with the poli-
cy and purpose of the Act. That policy
has been said to be to protect the Indian
tribes’ right of occupancy, even when
that right is unrecognized by any treaty,

and the purpose to prevent the
unfair, improvident, or improper disposi-
tion of Indian lands Since In-

fits this description. As such a tribe, it is
wholly within its power to decide what form its
government will take. F. Cohen, Federal Indi-
an Law 126 (1940). See, e. g., McClanahan v.
Arizona State Tax Commission, supra, 411 U.S.
at 172-173, 93 S.Ct. 1257, 36 L.Ed.2d 129
(1973); Crowe v. Eastern Band of Cherokee
Indians, Inc., 506 F.2d 1231, 1234-1235 (4th
Cir. 1974) and cases cited therein.

9. The basic principle of construction that stat-
utes relating to Indians should never be con-
strued to their prejudice mandates this conclu-
sion. Cf. Passamaquoddy, supra, 528 F.2d at

380. Not only is incorporation under § 477 -

optional, 25 U.S.C. § 478, even as to those
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dian lands have, historically, been of
great concern to Congress, . . . we
have no difficulty in concluding that Con-
gress intended to exercise its power [to
legislate as to tribes generally] fully.”
Passamaquoddy, supra, 528 F.2d at 377
(footnote, citations omitted).

Nor can failure to incorporate under 25
U.S.C. § 477 be a defense to plaintiff’s right
to bring this action in view of the First
Circuit’s conclusion, quoted above, since, un-
der 25 U.8.C. § 479, incorporation under
§ 477 is limited to members of federally
recognized tribes. As a result, the coverage
of § 477 is not coextensive with, and is
much. narrower than, the coverage of the
Nonintercourse Act.?

{18] Finally, plaintiff seeks to strike the
defenses which claim that plaintiff falls
within an exception to coverage of the Non-
intercourse Act. This exception appeared
as a proviso in early reenactments of the
Act between 1793 and 1802 and provided
that:

“nothing in'this act shall be construed to

prevent any trade or intercourse with

Indians living on lands surrounded by

settlements of the citizens of the United

States, and being within the ordinary jur-
_ isdiction of any of the individual states.”

Act of March 1, 1793, ch. 19, § 13, 1 Stat.

331; Act of May 19, 1796, ch. 30, § 19, 1

Stat. 474; Act of March 30, 1802, ch. 13,

§ 19, 2 Stat. 145,

At the time that this proviso was a part of
the Act, the terms of the Act applied to
land of “any Indian” as well as to that of
any “nation or tribe of Indians.”1® The

Indians to whom it is available, but the statuto-
ry scheme of which it is a part was first enact-
ed in 1934, long after the latest reenactment of
the Nonintercourse Act took place in 1834. In
the absence of a “plain and unambiguous” re-
duction of the coverage of the earlier Act, cf.
Passamaquoddy, supra, 528 F.2d at 380 n.12,
section 477 cannot be construed to narrow and
deny the protective reach of the Noninter-
course Act to the plaintiff,

10. As enacted in 1793, the coverage of the Act
was defined as follows:
“[N]o purchase or grant of land, or of any
title or claim thereto, from any Indians or
nation or tribe of Indians, within the bounds
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proviso was repealed in 1834, Act of June
30, 1834, ch. 161, § 29, 4 Stat. 734, at the
same time that transactions by individual
Indians were removed completely from the
coverage of the Act. See note 10, supra.
Thus the most logical interpretation of the
proviso is the one which is also the most
consistent with the rules of construction
governing statutes relating to Indians, see
note 9, supra : the proviso was addressed to
transactions by individual Indians living in
“white” settlements and has no application
to land to which a tribal right of occupancy
is claimed. :

It appearing that none of the Group One
or Two defenses is sufficient to undermine
plaintiff’s claim for recovery, the Court
hereby grants plaintiff’s motion to strike
these defenses in full.
pare an order accordingly.

MEMORANDUM AND ORDER

Defendants in these consolidated actions
have filed a motion to join the United
States of America as an additional party
plaintiff pursuant to Rule 19(a), Fed.R.
Civ.P.! Plaintiff objects on the ground that

of the United States, shall be of any validity
in law or equity, unless the same be made by
treaty or convention entered into pursuant to
the constitution.” Act of March 1, 1793, ch.
19, § 8, 1 Stat. 330 (emphasis added).
Essentially identical language appeared in the
1796 and 1802 versions of the Act. Act of May
19, 1796, ch. 30, § 12, 1 Stat. 472; Act of March
30, 1802, ch. 13, § 12, 2 Stat. 143. The itali-
cized portion was deleted when the statute was
reenacted in 1834, which is the version of the

Act in effect today. Act of June 30, 1834, ch.

161, § 12, 4 Stat. 730.

1. Fed.R.Civ.P. 19(a) provides:

“(a) Persons to be Joined if Feasible. A
person who is subject to service of process
and whose joinder will not deprive the court
of jurisdiction over the subject matter of the
action shall be joined as a party in the action
if (1) in his absence complete relief cannot be
accorded among those already parties, or (2)
he claims an interest relating to the subject
of the action and is so situated that the dispo-
sition of the action in his absence may (i) as
a practical matter impair or impede his abili-
ty to protect that interest or (ii) leave any of
the persons already parties subject to a sub-
stantial risk of incurring double, multiple, or
otherwise inconsistent obligations by reason
of his claimed interest. If he has not been so

Plaintiff shall pre-

it is not “feasible” to order joinder of the
United States by virtue of its sovereign
immunity from suit to which it has not
consented. At the Court’s request, the par-
ties have briefed the question whether the
United States is an “indispensable party”

‘within the meaning of Rule 19(b)2

The plaintiff’s cause of action and sup-
porting legal theory have been discussed at
some length in a separate opinion, ante,
Narragansett Tribe of Indians v. Southern
Rhode Island Land Development Corp.,
(D.R.1.1976) (hereinafter Narragansett I),
so that a brief summary will suffice here.
Plaintiff has brought these two actions
against the State of Rhode Island (C.A. No.
750005) and various individuals and busi-
nesses (C.A. No. 750006) to establish its
right to possession of certain land which it
claims is presently held by the defendants
in violation of 25 U.S.C. § 177, the Indian
Nonintercourse Act (“the Act”). Subject-
matter jurisdiction is asserted under 28
U.S.C. §§ 1331, 1337,

[19] In order “to prevent the govern-
ment’s Indian wards from improvidently

joined, the court shall order that he be made
a party. If he should join as a plaintiff but
refuses to do so, he may be made a defend-
ant, or, in a proper case, an involuntary
plaintiff, If the joined party objects to venue
and his joinder would render the venue of the
action 'improper, he shall be dismissed from
the action.”

2. Fed.R.Civ.P. 19(b) provides:

“(b) Determination by Court Whenever
Joinder not Feasible. If a person as describ-
ed in subdivision (a) (1)-(2) hereof cannot be
made a party, the court shall determine
whether in equity and good conscience the
action should proceed among the parties be-
fore it, or should be dismissed, the absent
person being thus regarded as indispensable.
The factors to be considered by the court
include: first, to what extent a judgment
rendered in the person’s absence might be
prejudicial to him or those already parties;
second, the extent to which, by protective
provisions in the judgment, by the shaping of
relief, or other measures, the prejudice can
be lessened or avoided; third, whether a
judgment rendered in the persons’s absence
will be adequate; fourth, whether the plain-
tiff will have an adequate remedy if the ac-
tion is dismissed for nonjoinder.”
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disposing of their lands and becoming
homeless public charges,” United States v.
Candelaria, 211 U.S. 432, 441, 46 S.Ct. 561,
563, 70 L.Ed. 1023 (1926), the Act renders
invalid any purported alienation of tribal
land covered by its terms unless the consent
of the United States has been obtained.
Narragansett I, ante at 798. Proof of cov-
erage by the Act also establishes the exist-
ence of a fiduciary relationship between the
federal government as guardian and the
covered Indian tribe as ward. Joint Tribal
Council of the Passamaquoddy Tribe v.
Morton, 528 F.2d 370, 330 (1st Cir. 1975),
aff’g, 3838 F.Supp. 649, 663 n.15 (D.Me.1975)
(hereinafter Passamaquoddy ).

[20,21] It is beyond debate that the
United States, if it chose to do so, could
bring an action under the Act as trustee for
the tribe. See, e. g., Choctaw and Chicka-
saw Nations v. Seitz, 193 F.2d 456, 460 (10th
Cir. 1951), cert. denied, 343 U.S. 919, 72
S.Ct. 676, 96 L.Ed. 1332 (hereinafter Seitz).
It is similarly not disputed that joinder of
the United States as a “necessary” party
under R. 19(a) would be appropriate if fea-
sible. Cf. United States v. Hellard, 322
U.S. 363, 368, 64 S.Ct. 985, 88 L.Ed. 1326
(1944). As the defendants contend, the con-
sequence of failure to join the United
States falls squarely within subdivisions (1)
and (2)(ii) of R. 19(a). See note 1, supra.
Unless the United States is a party to these
actions, a judgment for the defendants
would not be binding upon it. Poafpybitty
v. Skelly Oil Co., 390 U.S. 365, 371, 88 S.Ct.
982, 19 L.Ed.2d 1238 (1968), quoting Seitz,
supra, at 459; United States v. Candelaria,
supra. Thus a judgment for defendants in
these actions as presently constituted would
~ not completely remove the cloud cast upon
their title to the land in question, nor would
it preclude the institution of successive law
suits on the tribe’s claim, first by the tribe
herein and second by the United States as
the tribe’s guardian. A judgment for plain-
tiff, of course, would accord it full relief in
these actions despite the absence of the
United States.

Up to this point, the plaintiff does not
dispute the foregoing legal analysis, al-
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though it contends that, “[a]s a practical
matter, there is no real possibili-
ty that the [federal] government would at-
tempt to relitigate these issues” if defend-
ants prevail herein. (Pl. Memo. at 7.)

[22] The parties diverge as to the next
step to be taken: defendants argue that the
Court should enter an order requiring the
joinder of the United States as a party;
plaintiff contends that, the Court being
without power to compel joinder of the
United States, it should not enter an order
purporting to do so, but should instead pro-
ceed directly to determine whether, under
R. 19(b), the action may continue in the
absence of the United States. The Court
concurs in the latter analysis. Compare
Imperial Appliance Corp. v. Hamilton Man-
ufacturing Co., 263 F.Supp. 1015 (E.D.Wis.
1967). See generally 7 Wright & Miller,
Federal Practice & Procedure: Civil § 1604.
Rule 19 traces its source to former equity
practice, 7 Wright & Miller, supra, § 1601,
and “it has been a settled maxim of equity
jurisprudence that a court of equity will not
issue an unenforceable decree of injunction,
mandatory or prohibitory.” Hearne v.
Smylie, 225 F.Supp. 645, 655 (D.Idaho 1964),
rev'd per curiam, 378 U.S. 563, 84 S.Ct.
1917, 12 L.Ed.2d 1036 (1964). See Note,
Developments in the Law—Injunctions, 78
Harv.L.Rev. 994, 1012-1013 (1965). Cf. Ha-
tahley v. United States, 351 U.S. 173, 16
S.Ct. 745, 100 L.Ed. 1065 (1956). Since it
does not appear that the United States has
expressly or implicitly consented to be sued
under the Act, compare United States v.
Hellard, supra, the federal government’s
sovereign immunity remains intact and
leaves no doubt that the Court is “without
jurisdiction to join the United States.”
State of California v. Rank, 293 F.2d 340,
348 (9th Cir. 1961), aff’d on this ground,
rev'd on other grounds sub nom. Dugan v.
Rank, 372 U.S. 609, 617618, 83 S.Ct. 999, 10
L.Ed.2d 15 (1963). It would be a pointless
and unseemly gesture for the Court to or-
der joinder of the United States under
these circumstances. On the other hand,
the Court understands all parties to this
litigation to welcome the voluntary inter-
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vention of the United States, and it there-
fore extends a standing invitation to the
United States to do so.

We must consequently turn to R. 19(b)
“to determine whether in equity and good
conscience the action should proceed among
the parties before [the Court], or should be
dismissed, the [United States] being thus
regarded as indispensable.” Rule 19(b)
enumerates four nonexclusive factors for a
court to consider. See note 2, supra. The
first factor concerns the prejudice which
nonjoinder will cause the absent person
and/or those already parties to suffer® In
this case, the absent United States will not
be prejudiced by completion of these pro-
ceedings on the merits because it will not be
bound by any judgment reached herein,
Seitz, supra at 458. For this reason, as
stated above, the defendants fear exposure
to multiple litigation in the event they pre-
vail in the instant actions. With reference
to the second and third factors listed in R.
19(b), they contend that it is beyond the
power of the Court to minimize or avoid the
prospect of a second law suit against them
by the United States, and that, as a result,
a judgment for the defendants which does
not bind the United States will not be ade-
quate since it will not dispel the cloud
which was cast upon their title to the land
by the institution of these proceedings.

[23] In response to the first and second
factors, the plaintiff asserts that defend-
ants’ exposure to a second law suit, al-
though conceivable in theory, is virtually
inconceivable in reality. This is a pertinent
contention which has not been challenged.

“In applying Rule 19 the courts must
refrain from taking a view either too
broad or too narrow in determining ‘prej-
udicial’ effect of a judgment. The
watchwords of Rule 19 are ‘pragmatism’
and ‘practicality.’ ” Schutten v. Shell Oil
Co., 421 F.2d 869, 874 (5th Cir. 1970).

3. It may be that a court should accord greater
weight to the question of prejudice to the ab-
sent person than to those already parties. See
7 Wright & Miller, supra, § 1604 at 42, Rule
19(a)(2), which sets forth a less stringent test

See also Provident Tradesmens Bank &
Trust Co. v. Patterson, 390 U.S. 102, 114
115, 119-120 n.16, 88 S.Ct. 733, 19 L.Ed.2d
936 (1968); Soar v. National Football
League Players’ Association, 65 F.R.D. 531,
538 (D.R.I.1975). As to the third and
fourth factors, plaintiff quite logically
points out that while dismissal of these
suits will do nothing to remove the cloud
already cast upon defendants’ title, it will
effectively prevent plaintiff from ever
bringing its case. without the voluntary as-
sistance of the United States, which, as
correspondence submitted by defendants in-
dicates, is not forthcoming. See note 4,
infra,

[24,25] Addressing this precise issue in
Seitz, supra at 460-461, the Tenth Circuit
ruled:

“More than twenty years have elapsed

and the United States has failed to bring

an action, in behalf of the Nations, to
establish the Nations’ title to, and recover
for them the possession and use of, the
lands involved in this action. When the
trial court undertook to compel the Unit-
ed States to be joined as a party, it
asserted that it could not be sued without
its consent, and it failed to come into the
action voluntarily as a party plaintiff. If
we hold that the United States is an
indispensable party, the Nations will be
unable to prosecute a suit to establish
their title to, and recover the possession
and use of, their lands predicated upon an
alleged cause of action which arose more
than twenty years ago. On the other
hand, if they are permitted to prosecute
the suit, in the absence of the United

States, a judgment in favor of the de-

fendants will not bind the United States.

Defendants assert that that will result in

a continuing cloud upon their titles. But,

that is their present situation. So long as

the United States fails to commence and
prosecute to final judgment, an action to
establish the title of the Nations to such

than R. 19(b), id. at 41, speaks of a ‘substan-
tial” risk of prejudice to parties before the
court as compared to only the practical possi-
bility of prejudice to absentees.
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lands and to recover possession thereof
for the Nations, the title of the defend-
ants will continue to be clouded by the
possibility of the United States thereafter
bringing such an action, So it comes
down to this: If we hold that the United
States is an indispensable party, the Na-
tions will be unable to assert their long-
standing claim to the land; and if we
hold that the United States is not an
. indispensable party, the defendants will
run the risk of the burden and expense of
defending two lawsuits, even though they
succeed in obtaining a judgment in their
favor in the instant action.

We are of the opinion that the equities
presented by the situation and the incon-
veniences that will result
weigh heavily in favor of the Nations.

*We conclud< that a final decree deter-
mining the title and right to possession as
between the Nations and the defendants
would not leave the controversy in a situ-
ation inconsistent with equity and good
conscience.”

I find the Tenth Circuit’s analysis in Seitz,
supra, indistinguishable from the matter at
bar4 In reviewing a long line of Supreme
Court decisions “recognizing the right of
restricted Indians, Indian tribes and pueblos
to maintain an action with respect to their

~ 4. Defendants’ contention that Seitz, supra, Po-
afpybitty, supra, and their predecessors are dis-
tinguishable because the protected status of the
plaintiff was not at issue therein goes beyond
the narrow focus of our present inquiry. For
present purposes, we must assume that plain-
tiff will be able to establish coverage by the
Act. The question then is: can plaintiff bring
these actions without the presence of the Unit-
ed States?. From this perspective, the cited
decisions are quite relevant. Of course, our
affirmative answer to this question does not in
any way foreclose a judgment for the defend-
ants on the merits in the event plaintiff fails to
carry its burden to show that it and the land in
question are covered by the Act.

The defendants’ argument that resolution of
the plaintiff’s tribal status under the Act neces-
sitates an affirmative decision by Congress or
the United States Department of the Interior
has been rejected in this Circuit. Passamagu-
oddy, supra, 528 F.2d at 377; Narragansett I,
supra. Furthermore, defendants’ fear that the
plaintiff’s tribal status will be adjudicated with-
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lands,” id. at 459-460, the court in Seitz
concluded that those cases stood for the
proposition that protected Indians and Indi-
an tribes not only have the capacity to
maintain legal action to vindicate an assert-
ed claim to land, but may do so in the
absence of the United States as a party.
This interpretation was subsequently ex-
pressly adopted by the United States Su-
preme Court in Poafpybitty v. Skelly Oil
Co., supra, as to Indian rights under the
land allotment system and is implicit in the
Court’s decision in Oneida Indian Nation v.
County of Oneida, 414 U.S. 661, 94 S.Ct.
772, 39 L.Ed.2d 78 (1974), as to Indian tribal
rights under the Nonintercourse Act. See
Narragansett I, ante at 805 n.3. Since the
land allotment system and the Noninter-
course Act both embody and fulfill the
same federal obligation to protect Indian
land, compare Poafpybitty, supra, 390 U.S.
at 369, 88 S.Ct. 982, with Oneida, supra, 414
U.S. at 667-668, 94 S.Ct. 772, and Passama-
quoddy, supra, 528 F.2d at 376 n.6; it is
most consistent with general rules of con-
struction and the specific rules of construc-
tion governing statutes relating to Indians,
see Narragansett I, ante at 808 and n.9, to
apply the Seitz analysis herein. See also
Fort Mojave Tribe v. Lafollette, 478 F.2d
1016 (9th Cir. 1973). Indeed, given the like-
ly consequence that a finding of indispensa-

out the benefit of the United States viewpoint
is unfounded. The federal government’s posi-
tion vis-a-vis the plaintiff and its claim can be
discerned and made a part of these proceed-
ings, to the extent relevant, even though it is
not a party. .

Lastly, defendants’ suggestion that plaintiff fol-
low the example of the Passamaquoddy tribe in
litigating its claim, see Passamaquoddy, supra,
is completely unpersuasive. A finding, after
many years of litigation, that the Passama-
quoddy tribe is a “tribe” within the meaning of
the Act has not affected that tribe’s inability to
compel the United States to institute proceed-
ings on its behalf, nor has it in any way dissi-
pated or even reduced the size of the cloud
hanging over the title to land which it claims
under the Act. As specifically noted by the
First Circuit in its decision, the Court did not
reach the question, “by implication or other-
wise, whether the Act affords relief from, or’
even extends to, the Tribe’s land transactions”
which underlay the suit. Passamaquoddy, su-
pra, 528 F.2d at 376.
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bility herein would effectively deny plain-
tiff any remedy, see Capitan Grande Band
of Mission Indians v. Helix Irrigation Dis-
trict, 514 ‘F.2d 465, 470 (9th Cir. 1975),
whether our analysis focuses on the unique
protection to be accorded Indian wards, as
discussed above, or on the balancing test
more generally made under R. 19(b) it
compels the conclusion that the United
States is not an indispensable party to this
action, which the plaintiff may maintain on
its own behalf.

The defendants’ motion to join the Unit-
ed States as a party under Rule 19(a) or to
dismiss the actions under Rule 19(b) for
failure to join an indispensable party is
denied. The Clerk of Court shall serve a
copy of the within memorandum and order
upon the United States so that it may be
advised of the pendency of these actions
and the invitation for it to intervene. Cf.
Imperial Appliance Corp. v. Hamilton Mfg.
Co., supra at 1018-1019.

5. The equitable balance does not shift signifi-
cantly even if one disregards the special status
of Indian wards. In general, “the philosophy of
present Rule 19 is to avoid dismissal wherever
possible.”” Heath v. Aspen Skiing Corp., 325
F.Supp. 223, 229 (D.Colo.1971). More specifi-

..cally, when the absent person is the United
States, “when relief can be granted to a party
without affecting the United States, the govern-
ment usually will not be held to be indispens-
able to the action.” 7 Wright & Miller, supra,
§ 1617 at 171 (footnote omitted).

Lastly, the Court notes two decisions, involving
neither Indians nor the United States, in which
Rule 19(b) considerations similar to those at
bar did not result in dismissal. In Bennie v.
Pastor, 393 F.2d 1 (10th Cir. 1968), the court
recognized the potential exposure of the de-
fendant to inconsistent judgments if the absent
person was not joined, which, if the suit pro-
ceeded, could only be prevented by binding the
absentee and denying her a day in court. Dis-
missal, on the other hand, would bar plaintiff
from any remedy because the whereabouts of
the absent person were unknown. The court
took the position that these R. 19(b) considera-
tions were evenly balanced and looked to state
law and other considerations to conclude that
the suit should not be dismissed under R. 19(b).
In analyzing this decision, Wright & Miller sug-
gest that underlying the court’s reference, 393
F.2d at 5, to “pragmatic considerations” was
the realization that the likelihood of suit by the
defendant against the absentee, the defendant’s
daughter, was remote, and that both were cov-
ered by the same liability insurance policy,

MEMORANDUM AND ORDER

Defendants Providence Boys Club, et al.
have filed their motion to dismiss these
consolidated cases for lack of subject-mat-
ter jurisdiction on the ground that determi-
nation of the tribal status of plaintiff com-
prehends a nonjusticiable “political ques-
tion”.1

In Baker v. Carr, 369 U.S. 186, 82 S.Ct.
691, 7 L.Ed.2d 663 (1962), the Supreme
Court undertook its most exhaustive analy-
sis and, perhaps, reconciliation of its previ-
ous discussions of the political question doc-
trine. At the outset the Court noted that
such a claim of nonjusticiability does not in
itself undermine the court’s subject-matter
jurisdiction but rather calls for a judgment
for defendants on the merits on the ground
that plaintiff has failed to state a claim for
which relief may be granted. Id. at 198-
200, 82 S.Ct. 691. See also Bell v. Hood, 327
U.S. 678, 66 S.Ct. 773, 90 L.Ed. 939 (1946).
As in Baker v. Carr, supra, it is clear that

Bennie v. Pastor, supra at 5 n.12, thus minimiz-
ing the potential exposure of the defendant to
inconsistent results. 7 Wright & Miller, supra,
§ 1604 at 42.
In Imperial Appliance Corp. v. Hamilton Mfg.
Co., supra, the court found that the absent
persons, as here, would neither be bound nor
prejudiced by the action, but that they should
be joined under R. 19(a)(2)(ii) in order to pre-
‘vent defendant’s exposure to multiple litiga-
tion. Joinder was not feasible however. Since
neither plaintiffs nor the absentees would be
prejudiced by continuation of the suit without
them, and there was no alternative forum in
which plaintiffs could maintain the action
against all interested parties, the court conclud-
ed that the balance tipped toward the plaintiffs
and refused to dismiss the action under R.
19(b), stating:
“Where the determination rested on balanc-
ing the loss of plaintiff's right to litigate its
claim against a defendant’s possible exposure
to further suit, the courts have déemed it just
and equitable to allow the action to continue
in the absence of parties having a material
interest therein.” Id. at 1018 (citations omit-
ted).
See also Soar v. National Football League Play-
ers’ Association, supra at 538 and nn. 12, 13,
and cases cited therein.

1. For a recent discussion questioning the exist-
ence of the “doctrine”, see Henkin, “Is There a
‘Political Question’ Doctrine,” 85 Yale L.J. 597
(1976).
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plaintiff herein has stated a cause of action
which “arises under” a federal statute, and,
as a result, this Court has subject-matter
jurisdiction pursuant to 28 U.S.C. § 1331.
Oneida Indian Nation v. County of Oneida,
414 U.S. 661, 94 S.Ct. 772, 39 L.Ed.2d 73
(1974). Plaintiff’s assertion that the matter
in controversy meets the jurisdictional mini-
mum of $10,000. has not been seriously
questioned. See Murray v. Vaughn, 300
F.Supp. 688 (D.R.1.1969).

In Baker, supra, 369 U.S. at 215, 82 S.Ct.
691, the Court, while acknowledging its
“deference to the political departments in
-determining whether Indians are recog-
nized as a tribe”, noted that “here too, there
is no blanket rule”.? ‘ '

“While ‘It is for [Congress] * * *

and not for the courts, to determine when

the true interests of the Indian require
his release from [the] condition of tute-
lage “* * * it is not meant by this
that Congress may bring a community or
body of people within the range of this
power by arbitrarily calling them an Indi-
an tribe * * *’ United States v. San-

doval, 231 U.S. 28, 46, 34 S.Ct. 1, 6, 58

L.Ed. 107. Able to discern what is ‘dis-

tinctly Indian’, ibid., the courts will strike

down any heedless extension of that la-
bel. They will not stand impotent before
an obvious instance of a manifestly unau-

thorized exercise of power.” Id. at 216,

82 S.Ct. 691, 709-710.

[26] Concluding that “[t]he cases we
have reviewed show the necessity for dis-
criminating inquiry into the precise facts
and posture of the particular case, and the
impossibility of resolution by any semantic
cataloguing,” Baker, supra at 217, 82 S.Ct.
at 710, the Court identified the elements
which, singly or collectively, describe a non-
justiciable political question:

“Prominent on the surface of any case

held to involve a political question is

found a textually demonstrable constitu-
tional commitment of the issue to a coor-
dinate political department; or a lack of
judicially discoverable and manageable

2. “Much confusion results from the capacity of
the ‘political question’ label to obscure the need
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standards for resolving it; or the impossi- -
bility of deciding without an initial policy
determination of a kind clearly for nonju-
dicial discretion; or the impossibility of a
court’s undertaking independent resolu-
tion without expressing lack of the re-
spect due coordinate branches of govern-
ment; or an unusual need for unquestion-
ing adherence to a political decision al-
ready made; or the potentiality of em-
barrassment from multifarious pro-
nouncements by various departments on
one question. '
Unless one of these formulations is inex-.
tricable from the case at bar, there should
be no dismissal for non-justiciability on
the ground of a political question’s pres-
ence.” Id.

A brief review of these elements in relation
to the instant proceedings reveals that no
political question is present to bar this liti-
gation.

[27] 1) A textually demonstrable consti-
tutional commitment of the issue to a coor-
dinate political department. Article I, § 8
of the United States Constitution clearly
reserves to the sole authority of Congress
the power “[t]o regulate commerce
with the Indian tribes.” See also National
Indian Youth Council v. Bruce, 485 F.2d 97,
99 (10th Cir. 1973), cert. denied, 417 U.S.
920, 94 S.Ct. 2628, 41 L.Ed.2d 226, recogniz-
ing “the plenary power of Congress to con-
trol and manage the affairs of its Indian
wards.” But even in this area, as recalled
in the passage quoted from Baker v. Carr,
supra, 369 U.S. at 216, 82 S.Ct. 691, there
are judicially reviewable limits to Congress’
exercise of these powers. More pertinently,
as the First Circuit held in Joint Tribal
Council of the Passamaquoddy Tribe v.
Morton, 528 F.2d 370 (1975) (hereinafter
Passamaquoddy ), Congress has in fact ex-
ercised its plenary power in enacting 25
U.S.C. § 177, the Nonintercourse Act, and
has done so in a manner which applies to
Indian tribes generally. Id. at 877. While
a hypothetical plaintiff’s complaint that it
should have been included among a group

for case-by-case inquiry.”
S.Ct. 691, 706.

Id. at 210-211, 82
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of tribes specified in some Congressional
enactment would likely raise a political
question, in seeking judicial inquiry into the
wisdom of Congress’ decision, cf. Passama-
quoddy, supra at 377, plaintiff Narragan-
sett Tribe of Indians seeks only to enforce a
Congressional enactment. Judicial con-
struction and implementation of a statute
passed by Congress surely cannot constitute
interference with powers committed by the
Constitution to Congress. Cf. Marbury v.
Madison, 5 U.S. (1 Cranch) 137, 2 L.Ed. 60
(1803). :
[28] 2) A lack of judicially discoverable
and manageable standards for resolving the

dispute. This element is not present. The
dispute at issue here is the determination of

plaintiff’s status as a tribe within the

meaning of the Nonintercourse Act. In

Narragansett I, ante at 807 n.8 this Court

noted, as had the First Circuit in Passama-

quoddy, supra at 377 n.8, that the definition
of “Indian tribe” as used in the Noninter-
course Act had been stated by the Supreme

Court in 1901 in Montoya v. United States,

180 U.S. 261, 266, 21 S.Ct. 358, 359, 45 L.Ed.

521, to be:

" “a body of Indians of the same or a
similar race, united in a community under
one leadership or government, and inhab-
iting a particular, though sometimes ill-
defined territory.”

Thus, the standards for resolving the dis-
pute are firmly established.

3) Other elements.

The remaining elements identified in
Baker, supra, 369 U.S. at 217, 82 S.Ct. 691,
are simply not implicated herein: the initial
policy determination was made by Congress
in enacting a protective statute that would
apply to Indian tribes generally; construc-
tion and implementation of its terms by the
courts evince no disrespect to Congress.

The defendants make much of the dis-
tinction that tribal status, disputed here,
was stipulated in Passamaquoddy. With all
respect, the Court cannot discern a material
distinction. Although one of the parties to
the stipulation in Passamaquoddy was the

3. Although the First Circuit did not address the

“political question” argument raised here by -

defendant Secretary of the Department of
the Interior, the First Circuit's decision
~makes clear that the stipulation extended
only to the racial and cultural identity of
the tribe; despite the stipulation, the Secre-
tary contended the tribe was not covered by
the Act. ‘Thus, no affirmative policy deci-
sion specifically relating to the Act’s appli-
cation to the Passamaquoddy Tribe has ever
been made either by the Secretary or by
Congress. Assuming arguendo that deter-
mination of tribal status under the Act is a
nonjusticiable political question, how can a
limited concession of-tribal status which is
obtained from the Secretary only in the
course of litigation constitute that type of
affirmative policy decision that is necessary
to overcome the political question barrier?
Certainly a change in the method of prov-
ing plaintiff’s case, from demonstration by
preponderance of the evidence.to stipula-
tion, cannot be sufficient to transform a
political question into a justiciable issue.
Acceptance of such a proposition would
place the federal policymaker in the unten-
able position of disputing what it knows to
be susceptible of proof by a preponderance
of the evidence simply to prevent its ac-
knowledgment of the truth of those facts
from being considered an affirmative deci-
sion on its part. If there is a policy decision
which is to be made solely by that body, the
timing of that decision cannot be dictated
by the institution of court proceedings
without running afoul of any number of the
elements of a political question identified in
Baker, supra, 369 U.S. at 217, 82 S.Ct. 691.
Therefore I conclude that the fact that the
racial and cultural identity of the plaintiff
as a tribe in Passamaquoddy was undisput-
ed does not distinguish it from the cases at
bar. There, as here, no affirmative decision
vis-a-vis the named tribe had ever been
made by Congress or the Department of the
Interior. The First Circuit concluded that
this failure did not prevent the Passama-
quoddy Tribe from falling within the terms
of the Nonintercourse Act.® The same rea-
soning applies herein.

The motion to dismiss is therefore denied.

name, its rejection of that argument is implicit
inits ruling that the protection of the Noninter-
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Eugene J. McCARTHY et al.
v.

The Honorable Dolph BRISCOE, Governor,
State of Texas, and the Honorable Mark
White, Secretary of State of Texas.

Civ. A. No. A-76-CA-158.

United States District Court,
W. D. Texas,
Austin Division.

Judgment Sept. 2, 1976.
Opinion Sept. 3, 1976.

Independent candidate sought access to
ballot for office of President. The Three-
Judge District Court, Gee, Circuit Judge,
held that Texas election procedures are con-
stitutionally invalid for the failure of provi-
sions for obtaining ballot position to afford
means of access to ballot for independent
candidates for the offices of President,
Vice-President or presidential elector; and
that balancing of equities and time limita-
tions precluded injunctive interference on
behalf of plaintiff who at least had dawdled
over his rights and who sought access to
ballot as an independent candidate for of-
fice of President, where matter had come
" before court too late for it to fashion mean-
ingful relief without substantially disrupt-
ing entire state election scheme.

Order accordingly.

Application denied, 5 Cir., 539 F.2d
1358; — U.8. ——, 97 S.Ct. 9, 50 L.Ed.
2d 47.

Application grarited, — US. —, 97
S.Ct. 10, 50 L.Ed.2d 49.

course Act extends to bona fide Indian ‘“tribes”
generally, despite a complete absence of federal
dealings with the specific tribe at issue. The
Court recognized that evidence of past rela-
tions between a tribe and the federal govern-
ment or “judgments of officials in the federal
executive branch’ as to tribal status might be
of great relevance to a judicial determination of
the Act’s coverage. Passamaquoddy, supra at
377. However, neither were present in that
case. The Court instead relied upon a stipula-

tion, entered into for purposes of the lawsuit,

which established tribal status within the defi-
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1. Elections 6322

State is precluded from forcing an in-
dependent candidate to establish a political
party to attain ballot position. V.A.T.S.
Election Code, art. 13.50, subd. 1.

2. Elections &>22

Unreasonably burdensome procedures
for independent candidates to obtain ballot
position are constitutionally invalid.

3. Elections &=22

A remission to ‘a mere write-in cam-
paign is not an acceptable alternative to
reasonable procedures for obtaining ballot
position by independent candidates. V.A.
T.S. Election Code, arts, 6.05, subd. 3, 6.06.

4, Elections &=22

Texas election procedures are constitu-
tionally invalid for the failure of provisions
for obtaining ballot position to afford
means of access to ballot for independent
candidates for the offices of President,
Vice-President or presidential elector. V.A.
T.S. Election Code, art. 13.50, subd. 1.

5. Injunction &=112

Balancing of equities’ and time limita-
tions precluded injunctive interference on
behalf of plaintiff who at least had dawdled
over his rights and who sought access to
ballot as an independent candidate for of-
fice of President, where matter had come
before court too late for it to fashion mean-.
ingful relief without substantially disrupt-
ing entire state election scheme.

Don Gladden, Fort Worth, Tex., for plain-
tiff. '

nition of Montoya v. United States, supra. Id.
at 377 n.8. As defendants themselves asserted
at oral argument, that stipulation was not in-
tended to and cannot be considered the equiva-
lent of an official federal judgment that the
Passamaquoddy Tribe is and should be covered
by the Act. If, as defendants contend, such an
official decision is a prerequisite to coverage
under the Act, then Passamaquoddy was
wrongly decided, and the fact of stipulation
irrelevant. But this Court is both bound by
and in full agreement with the First Circuit’s
decision in that case.
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At thic voint in our hirtory we desire to establisn
formal tics teo the United Stal fovernment.  While we look
forward to a new ora in which > will hensfit net only from
federal Indian nros >, but alzo from thie Tull spirit of the
nation's.now policy rnoweonle as expressed Pres-—

(I
]

L ST
ident Nixon's I &5, 197 ot the moment
primerily concrrined with redressing the wrongs of I
In particular wo seck your support our efforts Lo rcd
the wrongs committed 2oalnst our ope ¢ v the Sitates of
achusetts and liaine duvring thoe Jong riod in which we have
been left to fend for ourselves in ations with thoeege st

“

ORI
&}
o

{

The wrongs to which we allude are detailcd and docu-
mented in the encloxed law reviow e tcte Power cnd the.
Possamaguoddy %ribe: '£ Gross ricy?, 23 leine
Law Review 1 (1971)), and in cxtcn5¢ve renorts in the possess-
ion-of our attorneys. In summary, our grievances include the

following deprivations:

——=In 1794 inssachusetts made & treaty with the
-Passamaguoddy Tribe in vielaticn of the Indian
Non-—- Inbercourso Act (Act of Juiy 22, 1750, 1 Stat.
138, as amcnded oy Act of Earcn 1, 1793, 1 Stat.
330; now cocdified at 25 U.S.C. 177) wherceby the
tribe ceded alwmest all of 1t° extensive territory.
No compensation was paid for the lands ceded; our
tribe was merely permitted to keop 23,000 acres
which we already owned.

—-—--Subscquent to 179%, and espccially after 1820
when the State of Yainrne was carved from lMassachu-
setts, approximately 7,000 acres of land reserved
in the 1794 treaty have been either flooded, sold,
leased for 999 years, or given away by Maine and
Massachusetts without our consent. Inadequate
compensation was charged.for these lands, and pro-
ceeds vere occasionally deposited in the general
funds of the state treasuries.

-—-As a result of these slienations, the Passama-

“gquoddys have been denicd inceome which these lands
would have produced. Taxes collected on these
alienated lands have not been paid to the Pabsama—
guoddy tribe.
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Commissioner Lou15 R. Bruce 4

2/22/72

line of authorlt;ns. Thus the United
affirmative duty to protect the trib
maquoddys as it does any
country.

States has the same
al property of the FPassa-
other non-terminated tribe in the

Because the time for action in this matter is extremely .
short, vwe look forward to your carly leplv. You can depngnd on
our comnlete coopcration, and the assistance of the three law
firms which are representing us in thiu matter: Pine Tree
Legal Assistance, Inc., Calais, Maine; the HMHative American
Rights TFund, Boulder, Colo““do and Fogan & Hartson, Washington,
D.C. Comnun1cat10n< with our attorneys should bve dlpe cted to

Thomas M., Tureen, Esg., P.0. Box 388, Calais, Maine 04619
(207-1454-2113).

Very truly yours,

i~
iy
(_/

—— . - - -
o e

Bugene Francis
Governor
Pleasant Point Passamaguoddy
Indian Rescrvation

Perry, Maine 0U667

PN

/f/v«/w 7 /0/0

B 4 . Arcnie LaCoobé

1 g Acting Governor

Indian Township Passamagquoddy
Indian Reservation

Princeton, Maine 04668

cc: Rogers C. Morton
Secretary of the Interior
. Washington, D.C.

SRCINE N

enc, Maine Law Roview Artlcle Reorlnt

Vol 23 No. 1, 1971

e e

pc: Harrison Loesch
William Rogers
«William Gershuny

v
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apportion award between life tenauts and
remnaindermen, though commutation had
been requested by life tenants and govern-
ment had deposited award in court and
contended that it had uo interest in distri-
bution thereof, where there was po dis-
pute of law of fuct concerning the respec-
tive interests of the condemnees, the only
task .being computation under standards
~determined by state law, so that expense
wag attributable to administrative expedi-
tion of apportiomnent rather than to its
judicial determination. U, 8. v, 81876
Acres of Land, More or Less, in Cedar and
Dade (,ounnes, State of Mo., D.C.)Mo.1970,
315 F.Supp. T

21. Review

Sovereign prerogative of United States
to not suffer judgment against it for
costs or expenses in absence of this sec-
tion cannot be waived, and bar of judg-
ment for costs presents a jurisdictional

28 §2415:
Note 24

izp 23F9G158234, D.C.A12.1973, 360 F.Supp.

23. Class action

Yhere the representatives of class, con-
sisting of 138 comrmunity health centers,
tncurred legal expenses in creating for
the benefit of all class members a fund,
the representatives were euatitled to be
reimbursed from the fund, consisting of
a portion of the money released by the
litigation which remained unused, for le-
gual expeunses incurred by them as repre-
sentatives of the class, National Council
of Commnnity Mental Health Centers,
Inc. v. Weinberger, D.C.D.C.1974, 387 F.
Supp. 9891.

In class uctnon by petty officers in
United States Navy for eatitlement to re-
enlistment bonus, this section did not
permit court to enter a judgment for
costs against the United States govern-

gquestion which may be raised for the mesnt. L?R"OH v. U S" D.C.D.C.1973, 365
first time on appeal. Cassata v. ederal F-Supp. o
Sav. & Loan Ins. Corp., C.A.TIL1071, 445 24, Burden of proot )
F.2d 122 . Althongh allowance of costs 1s \vnthm

discretion of court, burden of establish-
iug that incurrence of any particalar ex-
pense was reasonably necessary to case
shonld be on party seeking to tax such
costs on another party., Harrisburg Coa-

22, Certificate of probable cause

Where certificate of probable cause was
issued in automobile forfeiture case in
which claimant prevailed, claimant and
the United States would each have to ab-

sorb its own costs. U. 8. v. One 1969 litinn Against Ruining the Environment
Two-Door Hardtop, Identification No. v. Volpe, D.C.Pa.1974, 65 F.R.D. 608. .,
§ 2415. Time for commencing actions brought by the United States.

(a) Subject to the provisions of section 2416 of this title, and except as
otherwise provided by Congress, every action for money damages brought
by the United States or an officer or agency thereof which is founded upon
any contract express or implied in law or fact, shall be barred unless the
complaint is filed within six years after the right of action accrues or
within one year after final decisions have been rendered in applicable
administrative proceedings required by contract or by law, whichever is
later: Provided, That in the event of later partial payment or written
acknowledgment of debt, the right of action shall be deemed to accrue
again at the time of each such payment or acknowledgment: Provided
further, That an action for money damages brought by the United States
for or on behalf of a recognized tribe, band or group of American Indians
shall not be barred unless the complaint is filed more than six years
and ninety days after the right of action accrued: Provided further, That
an action for money damages which accrued on the date of enactment
of this Act in accordance with subsection (g) brought by the United
States for or on behalf of a recognized tribe, band, or group of American
Indians, or on behalf of an individual Indian whose land is held in trust
or restricted status, shall not be barred unless the complaint is filed more
than eleven years after the right of action accrued or more than two
years after a final decision has been rendered in applicable administrative
proceedings required by contract or by law, whichever is later. RN

(b) Subject to the provisions of section 2416 of this title, and except
as otherwise provided by Congress, every action for money damages
brought by the United States or an officer ar agency thereof which is
founded upon a tort shall be barred unless the complalnt is filed within
three years after the right of action first accrues: Provided, That an ac-
tion to recover damages resulting from a trespass on lands of the United
States; an action to recover damages resulting [rom fire to such lands;
an action to recover for diversion of money paid under a grant program;
and an action for conversion of property of the United States may be
brought within six years after the right of action accrues, except that
such actions for or on behalf of a recognized tribe, band or group of
American Indians, including actions relating to aliotted trust or restrict-
ed Indian lands, may be brought within six years and ninety days after
the right of action accrues, except that such actions for or on behalf of a
recognized tribe, band, or group of American Indians, including actions
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relating to allotted trust or restricted Indian lands, or on behalf of an 111-'
dividual Indian whose land is held in trust or restricted status which ac-
crued on the date of enactment of this Act in accordance with subsection -

(g) may be brought within eleven y

(c) Nothing herein shall be deemed to limit the time for bringing“a'.hl

ears after the right of action accrues.

action to establlsh the title to or right of possession of, real or Dersounal

property

T (d) SubJect to the provisions ot‘ S

. Provided, That in the event of later

‘tlme ol each such payment or acknowledgment,

ection 2416 of this title and except as’,
otherW1se provided by Congress, every action for the recovery of money

‘erroneously paid to or on belialf of any civilian employee of any agency of-

“the United States or to or on behalf of any member or dependent of any..
-member of the uniformed services of the United States, incident to the em- -
‘ployment or services of such employee or member, shall be barred unless .
"the complaint is filed within six years. after the right of action accrues: .
partial payment or written acknowl- -
edgment of debt, the right of action shall be deemed to accrue again at the

. (e) In the event that any action to which this sectlon apphes is t_lmely .
brought and is thereafter dismissed without prejudice, the action may be-.
recommenced within one years after such dismissal, regardless of whether <

the action would otherwise then be barred by this section.

so recommenced the defendant shall not be barred from interposing any

'clalm whlch would not have been barred in the original action.

(f) The prov151ons of this section
action against the United States or

shall not prevent the assertlon in an-
an officer or agency thereof, of any

claim of the United States or an officer or agency thereof against an op-

posing party, a co-party, or a third party that arises out of the transaction

or occurrence that is the subject matter of the opposing party's claim. A *
claim of the United States or an officer or agency thereof that does not™
‘arise out of the transaction or occurrence that is the subject matter of:
.the opposing party’s claim may, if time-barred, be asserted only by way-
amount not to exceed the amount of <~

_.of offset and may be allowed in an
.the opposing party’s recovery.

In any action .

o (g)- Any right of action subject to the provisions of this section Whlch-'~-

accrued prior to the date of enactm

-Act.

(h) Nothing in thls Act shall apply to actions brought under the In

ternal Revenue Code or incidental
the Umted States.

-Added Pub.L. 89-505, § 1, July 1
July 18, 1972, Pub.L. 92-353,
92485, 86 Stat. 803.

Library references: United States ¢5133;-C.J.S. Unlted States § 192

Subsec. (b). Pub.L. 9285, § 1(b), add- %
ed exception relating to uctmns for or on %
or -
group of American Indiang, mdudlug ac-:

" References in Text. The date of enact-
ment of this Act, referred to in subsecs.
(a), (b), and (g), means the date of en-
sctnient’ of Pub.Ll. 8§9-505, which was ap-
proved on July 18, 1966. .

1972 Amendments. Subsec. (a). Pub.L.
92-485, § 1(a), added further proviso re-
lating to actions for money damages

ent of this Act shall, for purposes of™:
this section, be deemeu to have accrued on the date of enactment of this?

Lo the collection of taxes 1mposed b

8, 1966 80 Stat. 304, a.nd a.mended.
86 Stat. 499;

Oct. 13 1972, PubL

behalf of a recognized tribe, baand,
tiony relating to allotted trust or re-
stricted Indian lands, or on behalf of an
individnal Indian whose land is held in
trust or restricted status.

brought by the United States for or on -

behalf of a recognized tribe, band, or
group of Americau Indians, or om behalf
of an individual Indian whose land is
held in trust or restricted statns.

Pub.L. 92-353, § 1(a), added proviso
that an action for ioney damages
brought by the United States on lehalf
of American Indians shall not be barred
unless the cowmplaint is filed more than

six years ninety days after the right of,

- action sccrued.

Pub.L. 92-333, § 1(b), increused the
period of limitaution to six yeary and nine-
ty days for actions brought by the United
States under the subsection for or on be-
half of Awmerican Indians.

Leglslative Hlistory: For Xegxslntwe his-
tory snd purpose of Pub.L, 8§3-503, see
1066 U.8.Code Cong. and Adm.News, p.
2502,  See, slso, Puh.L. 92-185, 1972 v.s
Code Cong. and Adm. News, p. 3592,
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Index to Notes

Generally 1la

Actions against surety 7
Actions founded upon torts 3
Contract actions §
Conversion  Ha

Crossclaims  4a

. Date of accrual 8

Delenses ¢ .

XYnforcement of rights 2
Retronctive effect 1

Snme transactions or occurrence 8a
Socinl Security benefits 9

State laws 1b

YWaiver 8

1. Retroactive effect

This section providing that every action
for mouney damages brought by United
Stutes and founded on any contract, ex-
press or implied in luw or fact, shall be
barred unless complaint is filed within
six years after right of action accrues,
had mo bearing, where right of action of
Unite:l States accrued long Léfore passage
of this section, TU. S, v. Eastern Air Lines,
Tne, C.A.N.X.1068, 366 F.2d 316.

Under this section putting United States
on same footing as private  liti-
gant when it brings suit in tort or con-
tract but providing that any right of ac-
tion aceruing prior to date of enactment
should he deemed to have nccrued on
dote of enactment, suit brought by Unit-
ed States eight months after date of en-
actment was not time barred, although
right of action in tort accrued several
years before period. U. S. v. Sabine
Towing & Trausp. Co., D.C.La.1963, 289
F.Supp 230, - .

This section imposing on government a
six-year statute of limitations with re-
spect to actions for money founded on
contract begins to run only from date of
enactment, and in the meantime it is still
the law that the  United States is not
bound Ly statutes of limitation or subject
laches in enforcing its

rights. U, S. v. Yibradamp Corp., D.C.Cal.

1966, 257 F.Supp. 931.

Since this Section with respect to gov-
ernment claims relating to actions for
money founded upou contract was not ap-
plicable to claim of government for re-
payment upon redetermination proceedings
in contract accruing at least seven years
prinr to Institution of government action,
government was not barred by any stat-
ute of limitations or laches from enforcing
claim., Id.
1a, Generally

Under this section providing that every

. action for money damages brought by
United States upon any express or im-
plied contract shall be barred unless
commenced six years after accrual of
right of action, United States, whose offi-
cers overstamped bill of lading to pvo-
vide that government’s shipmeut would
be made under terms of standard form
government bill of lading which con-
tained waiver hy carrier of all limitatinn
periods, had six years in which tn ULring
suit to recover for damage to goods dur-
ing shipment. U. S. v, Gulf Puerto Riro

inﬁfs' C.A.Puerto TRico 1974, 492 F.2d
1249,
United States must have heecome enti-

tled to a claim and have acquired a cause
of action before it comes under this sec-
tion pertaining to time for commencing
actions brought by United States. U. S.
v. IHartford Acc. & Indem. Co., C.A.Cal.
1972, 460 F.2d 17, certiorari denied 93 S.Ct.
308, 409 TU.S. 979, 34 L.Ed.2d 243,
Generally, limitations and laches do not
apply to United States unless Congress
provides otherwise, U, 8, v. Pull Corp.,
D.C.N.Y.1973, 367 F.Supp. 976.

28 § 2415

1b. S&tate laws

When United Staten becomes eantitled to
a claim, acting in {ts governmentat ca-
pacity, and asserts its claim in that
right, it caunot be deerned to have abdi-
cuted ity governmaental authority so as to
become subject to state statute putting a
time limit on enforcement. U. S. v.
Hartford Acc. & Indem. Co., C.A.Cal.1072,
460 1.2d 17, certiorari denied 93 S.Ct.
308, 400 TU.S. 979, 34 L.Ed.2d 243.

California uninsured motorist Jaw . re-
quiring suit on uninsured motorist provi-
sion in automobile policy to be brought
within one year after injury or damage
does ot create a conventional statmte of
limitations but creates an absolute pre-
requisite to accrual of any cause of ac-
tivun under the law; thus, failure of
United States, as an insured, to bring
suit within one year barred its recovery,
Id. .

2. Enforcement of rights

Without clear manifestation of
congressional {ntent, the United States is
not bound by state statutes of limita-
tions or subject to defeuse of laches in
enforcing its rights, Cassidy Commis-
sion Co. v. U. S, C.A.Okl.1967, 387 F.2d
§75; U. S. v. Gera, C.A.Pgp1969, 409 ¥.2d
117. :

Where United States, as guarantor
which paid the outstanding loan balance,
acyuired claim of holder of note prior to
the expiration of the five-year Louisiana
statute of limitations, operation of state
statute was suspended and could not bar
government’s subrogation claim - against
various persons who assumed instrument.
H;OS. v. Winter, D.C.La.1970, 319 F.Supp.
9sU,

3. Actions founded upon torts

Notwithstanding fact that Capltan
Grande Band of Mission Indians was
Lringing action on its own behulf for de-
clardatory relief and money damages in
trespass for alleged wrongs commitied by
irrigation district and predecessors with
respect to construction and mauintenance
of waterworks facility on reservation
land while held in trust by United States
on their own behalf, tribe should benefit
from provisions of federal statute of lim-
itations requiring that all actions for
damnges for trespass on lands which ac-
crued in 1966 be filed within 11 years of
that date. Capitan Grande IBand of Mis-
sion Indians v. Helix Irrigation Dist., C.
A.Cal.1973, b1+ F.2d 4635.

CGovernment’s right to reimbursement
utider Medical Care Recovery Act, section
2651 et seq. of Title 42, iy subject ouly to
time limitation established by this sec-
tion providing thut actions for inoney
damages brought by the United States
founded upon a tort shall be brought
within three yeurs after right of action
first accrues. U. S, v. Gera, C.A.Pa.1069,
409 F.2d 117, .

Three-year statute of jimitations appli-
cable to action founded upon a tort did
not apply to government’s action to set
aside franudulent conveyance goveriied by
New York law and six-year limitations
statute applicable to contract actions ap-

lied. U. S. v. Franklin Nat. Bank, D.C,

- N.Y.1973, 376 F.Supp. 378.

For purpose of motion for summary
judgment filed on ground that claim was
founded upon a tort and was therefore
barred by three-year statute of limita-
tions, court would assume truth of plain-
tif€'s allegutions. 1Id.

_Under Federal Tort Claims Act, sec-
tinns 1346(h) and 2671 et seq. of this title,
barring recovery in actions founded on
tort unless filed within three years after
right of actlon accrues and providing that
any right of action accruing to govern-
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ment prior to date of enactment of statute
would be deetied to have secrued ou date
of epactment, government was required to
assert its cause of action for miedical care
rendered prior to date of enactment with-
in three years of that date, and govern-
ment’s motion to intervene filed and
served within three-year period was time-
lyv.  Forrester v. U. 8., D.C.Pa.106Y, 308 F.
Supp. 1157.

Government’s attempt to assert by in-
tervention medical cuare recovery under
Medical Care Hecovery Act, section 2651
et seq. of Tille 42, was subject to provi-
sions of three-year federal statute of limi
tations for action founded on tort. Id.

4. Defenses '

Counterclaim which sought recovery of
rent due for period between 1930 and
19568 and which was asserted by United
States prior to July 18, 1966 was not
subject to hur of limitations or defense
of laches, Ciifton Products, Inc. v, U. S,
1069, 416 F.2d 1263, 189 Ct.Cl, 118. .

4. Crossclaims

VWhere crossclaimis, which the United
States asserted in action against it aad
codefeudnuts arising from automobile ac-
cident involving vehicle of the United
States and which were first filed more
thau three years after date of accident,
had no relationghip to plaintitf's claim
agajnst the United States, crossclaims
were barred by statute of limitations,

Ash v. U. 8., D.C.Neb.1973, 363 I*.Supp.
345. . .
5. Contract actions

Where state statute of limitations had
not run on cuuse of action under note
guaranteed Dby Small Business Adminis-
tration when comakers defaultéd and
note wuas assigned to United States after
the SBA paid 50% of bhalance, state stat-
ttte ceased to run against Government at
time of ity acquisition of note, and peri-
od of limitation, if any, apphcuble to suit
hy Government ugainst comunkers of note
to collect unpaid balance was six-year
statute relating to actions brought by
Government for money damages on con-
tract express or implied in law or in
fact. U..S. v. Sellers, C.A.Tex.1973, 457
F.2¢ 1268,

VWhere one-year Jlimitation in bill of
lading was not binding npon Government
which was not party thereto, only limita-
tion period on certification-contract sait,
i. e., snit for breuch of certification that
shlpping charges did not exceed prevail-
Ing rate, was six-year limitation period
genemlly applicable to government suits
on contracts. U. 8. v. \Waterman S. 8.
Corp., C.A.Al2.1973, 471 F.24d 186,

There certification contract gave Gov-
ernment cause of action for shipping
overcharges independent of causes of ac-
tion arising under bill of lading., and
Gouvernment's suit was for hreach of cer-
titication contract, i. e., certification that
charges did not exceed prevailing rate,
limitation provision of hill of lading wns
not applicable to suit, 1d.

Suit filed in 1Y74 by United States
aguinst city to recover money ndvanced
pursuant té former section 1671 of the
Appendix to Titie 30 for plan preparation
pertaining to municipal building whose
counstruction was commenced in 1981 was
barred by this section. U. 8. v. City of
EI).E:‘e“llle La., D.C.Ln.1973, 389 F.Supp.

Federal statute of limitations applied
to pgovernment’'s action against pump
wanufacturer as third-party heneficiary
of contract between manufacturer ang
overnment countractor, U, 8. v, Pall
Corp.. D.C.N.Y.1973, 367 F.Supp. 976.

United States, which had. recorded
mortgage on hogs sold by defendants for

w
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account of mortgugors, had cause of ac-.
tion for conversicn of “property of the
United States,”” und that cause of action
was subject to six-vear statute of limita-.
tions. U. S. v. Southland Provision Co.,

D.C.¥12.1970, 320 ¥.Supp. 1089,

Action on deht, brought by Umted
States, way not harred hy six-year limita-,
tion perlod on actions for money dumageg,
brought by United States or agency there--
of founded upon coutract, though action -
wis brought aimost eight years after debt
arose, where debt arose prior to date of"
ermctrnent of act providing such period of -
limitation, and where action was brought
less than one year after such date. U. 8, -
v. Scheiner, D.C.N.X.1970, 308 F.Supp. 1315, ..
5a, - Conversion 3

Where the Farmers Home Adm:mstru—
tion made operating loans secured by
specified property of the borrowers, and -
wiiere, thereafter, the property covered
by the security npreement was allegedly
sold and converted by defendant to his
own use, the right of action alleged by-

the United States against defeudnnt WHS- .

governed by the special six-year limita-~"
tion period for comversion of property of.

the United States, not by the limitation- ~

perind of three years for torts. U. S
Squires, D.C.Iowa 1974, 378 F.Sopp.

8. Waiver

Where aircraft engine bearings to be:.~

furnished to Navy under written contract-
were not returned by the Government be-/ .
cause they were c¢ouunterfeit, where con.
tractor was informed by letfer of alleged *
Lreach of warranty within one-year peri-
od specified in the contract, and \vhere .
suit by the Government to recover con-‘
tract price plus consequential damuges.
for bhreach of express wicranty was
brought within six-year limitation period.
spﬁufled for contract actions by
United States, Governmeat did not waive--
its rightx under warranty clause by fact-
that it failed to return the bearings or-.:
Ly its alleged failure to make demands
for hrench of warranty, U. S. v. Frank-
lin Steel Products, Inc., C.A.Cal.1973, 582 0
F.2d 400, certiorari denied ¢4 S.Ct. 14186,
415 1.8, 918, 39 L.Ed.2d 472,

3. Actions againat surety
Even if the United States, suing surety -

the::?

on performance bond issued in favor of ¥
lessee of government property, could have -

brought suit as early as December 31,
1963,
this section enacted July 18, 1966 did not

to recover rent due for that year,

commence to run until date of enactment, .":

and as complaint was filed on April 12,
1972, action was not time-barred. U. S§.
v. Transamerica Ins. Co. ., D.C.Va.,1973, 357 *
F.Supp.
8. Date of accrual
limitations,
Federal’ Works .Agency advance, which
was mare to city pursuant to former sec-
tion 1671 of the Appendix to Title 50 for
plan preparation pertaining to construc-
tion of municipal building and which had
to be repaid if and when construction of
building was undertaken, occurred on
day that advance became due and owing,
date of commencement of construction,
and not on date of determination that ei-
ther a fall or proportmnnte repayment of
advance was due. U. 8, v. City of Lees-
ville, La., D.C.La.1975, 339 F Supp. 943.
VWhere parties to government contract
had submitted their controversy to con-
tracting officers. for resolution as re-
quired by standard disputes ciause of
contract, neither the Government nor the
puntrnctor conld have filed a complaint
in federal district court until the admin-
istrative procedure had been exhausted.
v. Birmingham Fire Ins. Co. of
Peansyivania, D.C.Pa.1974, 370 F.Supp.

501.
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743, . '

For purposes of computing statute of"
right of action -to recover -

i
3
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A ‘‘right of actiua’ accrues, under pro-
vision of this section that an action by
Upited States for mioney damages hased
on contruet is barred unless complaint is
filed within six yeurs after right of uc-

tion accrues or within one yeur after o
final decision has beeu rendered in re-
quired adminjstrative proceedings, as of

the date a final administrative decision
has been rendered, i. e., administrative
appeals have been exhausted, ld.

Where final. decision of contracting of-
ficer as regards dispute between the
Upited States and private contractor was
rendered on August 5, 1068 hut it was
not unotil January 24, 1967 that Board of
Contract Appeals dismissed appenl  for
Inck of prosecution, guvernment’s action
against surety on contractor's perform-
ance bond, w
ary 18, 19‘3 had been filed within six
years of final ndministrative decision
within meuaning of provision of this sec-
tion reqhuu-mg that contract actions by
United Ttates be filed within six years
after right of action acerues: right of
action nccrued at time of decision of
Board of Contract Appeals, notwithstand-
ing that administrative proceedings had
been instituted by contructor. 1Id.
8a. Same transactions or occurrence

For purpnses of provision of thiy sec-
tion that six-year limitation period for
action by Government on a coutract shall
not prevent assertion” of any claim of
Goverumnent that arises out of transaction
or occurreace that is subject matter of

§ 2418.
Exclusions

ich action was filed Jaou--

28 § 2461

opposing party’s claim, two cluims arise
nut nf ‘the same “transactiou or occur-
tence” if they are logically related. Sea-
Lund Kervice, Ine, v. U. 8. 1974, 403 7,
57, 204 Ct.Cl 57, certinrnri denied
95 S.Ct. 60, 410 U.S. 840, 42 L.Ed.2d 47,
BEven though shlpowners main claim
related to its liability under ship ex-
change contract whereas Government’s
counterclaim related to its liability uader
use agreement, Government's counter-
claim fdrose out of same ‘“transaction or
occurrence’ that was subject matter of
shipowaner’s main claim, and hence coun-
tercinim wnas not time barred by this sec-
tion where the two contracts involyved the
same ships, were executed on same day,
and incorpurated each other by reference,
aond where joint survey of exchange of
ships conducted by parties at termination
of use period served as basis for ship-
owner's repair obhgntlons under both
contracts, Id.

9. Soclal Security benelits

Action Ly Governruent against social
security recipient claiming that benefits
received hy recipient as representative of
ber daughter had bheen misapplied and
should be refunded was barred under limi-
tations statute applying to actions to re-
cover for diversion of money paid under
grant program, and action was not one
to establish title to, or right of posses-
sion of, real or personal property, as to
svhich no limitations ger'xud would apply.
SJ. S. v. Dimeo, D.C.Ga.1974, 371 F.Supp.
5.

Tirne for commencing actions brought by the United States——-.

For the purpose of computlng the limitations periods established in sec-
tion 2415, there shall be excluded all periods during which—

(a) the defendant or the res is outside the United States, its ter—

ritories and possessions, the District of Columbia, or the Common-

wealth of Puerto Rico; or

(b) the defendant is exempt from legal process because of infancey,
mental 1nc0mpetence, diplomatic immunity, or for any other reason;

or

(c¢) facts material to the right of action are not known and rea-
sonably could not be known by an official of the United States charged
with the responsibility to act in the circumstances; or

(d) the United States is in a state of war declared pursuant to
article I, section 8, of the Constitution of the United States.

Added Pub.L, 89-505, § 1, July 18, 1966, 80 Stat. 305,

Library references: United States &=133; C.J.5. United States § 192,

Y.eglslative History: For legislative his-
tory 2nd purpose of Pub.L. 83503, see
éggg U.8.Code Cong. and Adm.News, p.

1, Coritracts

This section execluding anll periods dur-
ing which facts material to right of ac-
tion are not Rnown and reasonably could
not be known by official Ly United
States for purposes of computing six-
year limitation period for bringing action
founded upon contract was not applicable

in determining whether action
city to recover Federal Works Agency
advance was barred, where evidence
showed, inter alia, that government's let-
ters to city concerning status of project
went unanswered, that regulations pro-
vided for a visit to recipient to ohtain
such information if recipient did not fur-
nish it, and that no government agent
visited city. U. 8. v. City of Leesville,
La., D.C.La.1975, 389 F.Supp. H3.

against

CHAPTER 163.—FINES, PENALTIES AND FORFEITURES

§ 2461. DMode of recovery
.. Supplementary Index to Notes
Criminal tine or forfeiture 7
1. Generally

A ‘*“qui tam action” is one brought by
an informer under a statute which estab-

311

-

lishes a peualty or forfeiture for commis-
sion or omission of some act, and which
additionally provides for recovery of the
same in a civil action with part of recov-
ery to go to person bringing the action.
Mitchell v. Teuneco Clemicaly, Ine.,, D.C.
S.C.1971, 331 F.Supp. 1031.
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Other case in similar situation is
Demsey & Associates Ine. v. SS Sea
Star, 321 F.Supp. 663 (S.D.N.Y.1970),
where while each bill of lading was sub-
titled, “To be used with Charter-Par-
ties” and contained the following addi-
tional language with regard to charter
parties, “* * * freight at the rate of -
(say Pper ) as per Charter-Party,
dated

“All the terms, conditions, liberties,.

and exceptions of the Charter-Party are
herewith incorporated”.

The Court held that this does not show
what, if any, charter party was intended
to be incorporated.

In view of the fact that there is no
plain or express incorporation of the
charter party in the bill of lading and
also based on the decisions of Son Ship-
ping Co. Inc, v. De Fosse & Tanghe, su-
pra; and Demsey and Associates Inc. v.
SS Sea Star, supra, defendant’s motion
- to stay proceedings pending arbitration
is hereby denied. '

It is so ordered.

W
o E KEY NUMBER sYsTEM
T

JOINT TRIBAL COUNCIL OF the PAS-
SAMAQUODDY TRIBE et al.,
Plaintiffs,

V.

Rogers C. B. MORTON, Secretary, De-
partment of the Interior, et al,,
Defendants,
and
State of Maine, Intervenor.

Civ. No. 1960.

United States District Court,
D. Maine, N. D.

Jan. 20, 1975.
As Amended Feb. 11, 1975,

Action was brought by the Joint
Tribal Council of the Passamaquoddy
Indian Tribe and the Tribe’s two gover-

" 388 F.Supp—41%%

nors against federal officials for a de-
claratory judgment as to the applicabili-
ty of the Indian Nonintercourse Act to
the Tribe. - The State of Maine was per-
mitted to intervene as a party defend-
ant. The District Court, Gignoux, J.,
held that although the Tribe was never
“federally recognized” by a treaty be-
tween the United States and the Tribe,
the Nonintercourse Act was applicable
to the Tribe and established a trust rela-
tionship between the United States and
the Tribe.

Judgment for plaintiffs.

1. Statutes €2181(1), 189

In construing statute duty of court
is to give effect to intent of Congress,
and in so doing the first reference is to
the literal meaning of words employed.

2. Statutes €2212.6

Unless contrary appears, it is pre-
sumed that statutory words were used in
their ordinary sense.

3. Statutes €>181(1), 184
Primary consideration in construing

statute is the mischief to be corrected -

and the end to be attained by enactment
of the legislation; where possible terms
of statute should be construed to give

effect to congressional intent.

4, Statutes €9217.2, 223.1

Extrinsic aids such as legislative
history of statute and the accepted in-
terpretation of similar language in relat-
ed legislation are helpful in interpreting
ambiguous statutory language.

5. Statutes €2219(1)

Administrative interpretations by
agency entrusted with enforcement of
statute are persuasive but the power to
igsue regulations is not the power to
change the law and it is for the courts
to determine whether or not administra-
tive interpretations are consistent with
intent of Congress and words of statute.

6. Indians €6

Indian Nonintercourse Act, whose
literal language used in the ordinary
sense clearly encompasses all tribes of
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Indians, is applicable to the Passama-
quoddies, although Federal Government
had never entered into a treaty with the
Tribe, Congress had never enacted legis-
lation which specifically mentioned the
Tribe and the Commonwealth of Massa-
chusetts and the State of Maine had as-
sumed almost exclusive responsibility
for protection and welfare of the Passa-
maquoddies. 25 U.S.C.A. § 177; 28 T.
S.C.A. § 1331. .

7. Statutes €189

Departure from plain meaning of
statutory language 1is only justified
where application of literal language
would be at variance with legislative in-
tent as revealed by statute as a whole
and its legislative history.

8. Indians €&=15(2) ‘

Purpose of Indian Nonintercourse
Act forbidding conveyance of Indian
land without consent of the United
States is to protect land of Indian tribes
in order to prevent fraud and unfair-
ness. 25 U.S.C.A. § 177.

9. Indians €215(2)

Plain meaning interpretation of
phrase “any * * *- tribe of Indi-
ans” as used in Indian Nonintercourse
Act, forbidding conveyance of Indian
lands without consent of United States,
is the only construction of Act which
comports with basic policy of United
States as reflected in Act to protect In-
dian right of occupancy of their aborigi-
nal lands. 25 U.S.C.A. § 177.

10. Indians €6

Language used in statutes confer-
ring benefits or protection on Indians
must be construed in a nontechnical
sense as the Indians themselves would
have understood it, and all ambiguities
in such statutes are to be resolved in fa-
vor of the Indians.

11. Indians €=15(2)

Indian Nonintercourse Act, forbid-
ding conveyance of Indian land without
consent of United States, was applicable
to the Passamaquoddy Tribe, although
never ‘federally recognized,” and im-
posed a trust or fiduciary obligation on

SUPPLEMENT

United States to protect land owned by
Tribe. 25.U.8.C.A. § 177.

12. Indians €=15(1)

By virtue of duty imposed by the
Indian Nonintercourse Act, United
States has an obligation to do whatever
is necessary to protect Indian land when
it becomes aware that Indian rights
have been violated, even though United
States did not participate in the uncon-

scionable transaction. 25 U.S.C.A. §

1717.

13. Indians €3 '
Termination of Federal Govern-

ment’s responsibility for Indian tribe re-
quires plain and unambiguous action ev-
idencing a clear and unequivocal inten-
tion of Congress to terminate its rela-
tionghip with the tribe,

14. Indians €=3

~ Where Congress never expressly
terminated its relationship with the Pas-
samaquoddy Tribe, failure of Federal
Government to object to Maine’s under-
taking certain obligations for protection -
of Tribe did not evidence such a clear
congressional intent as would support
a finding of a termination of Federal
Government’s obligation toward the Pas-
samaquoddies. 25 U.S.C.A. § 177.

15. Constitutional Law €=68(1)

Political question doctrine did not
bar court from granting declaratory
judgment that the Indian Noninter-
course Act did apply to the Passama-
quoddy Tribe since only issue before
court was whether Congress once having
exercised its power to pass protective
legislation on behalf of Indians meant to
include Tribe and this presented a ques-
tion of legislative intent for resolution
by court rather than a nonjusticiable
political question. 25 U.S.C.A. § 177;
28 U.S.C.A. § 1331.

16. Administrative LLaw and Procedure
E&=T04
Where Attorney General of United
States in his refusal to institute suit on
behalf of Indian tribe relied exclusively
on recommendation of Secretary of the
Interior and the actions of the Attorney
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General and the Secretary were but two

stages of single-administrative process, .

their action was a final agency action
reviewable under the Administrative
Procedure Act. 5 U.S.C.A. §§ 701 et
seq., 704; 25 U.S.C.A. § 177; 28 U.S.
C.A. §§ 1331, 2201.

17. Declaratory Judgment €304

Secretary of the Interior was prop-
er party to suit by Indian tribe for dec-
laration that the Indian Nonintercourse
Act was applicable to it and established
a trust relationship between United
States and tribe, since the Department
of the Interior was a federal agency pri-
marily responsible for protecting Indian
land and administering government poli-
cy pursuant to statutes. 25 U.S.C.A. §
177; 28 U.S.C.A. § 1331,

18. Declaratory Judgment €203

. Doctrine of action committed to
agency discretion by law did not pre-
.- clude Indian tribe from bringing suit
for declaratory judgment that the Indi-
an Nonintercourse Act applied to it and
established a special trust relationship
between tribe and United States after
Attorney General declined to bring suit
on behalf of tribe, since suit did not
seek to require Attorney General to
bring suit on tribe’s behalf and the doc-
trine of prosecutorial discretion could
not shield legal error resulting from the
erroneous legal conclusion of official
that the Indian Nonintercourse Act did
not apply. to tribe. 5 U.S.C.A. §
701(a)(2); 25 U.S.C.A. § 177; 28 U.S.
C.A. §§ 516, 519.

19. Declaratory Judgment €=91
" Indian tribe was not barred from
declaratory relief with respect to the ap-
plicability of the Indian Nonintercourse
Act to it merely because court might not
be able to-fashion coercive relief to com-
_pel Attorney General to bring suit on
behalf of tribe. 25 U.S.C.A. § 177.

—_——

Thomas N. Tureen, David C. Crdsby,
Barry A. Margolin, Calais, Me., Rob-
ert E. Mittel, Portland, Me., Stuart P.

Ross, Washington, D. C., Robert S. Pel-
cyger, and David -H. Getches, Boulder,
Colo., for plaintiffs.

~ Peter Mills, U. S. Atty., Portland, Me.,
Floyd L. France, Chf. Litigation Section

and Anthony S. Borwick, Asst. Atty.

Gen., Civil Div., Dept. of Justice, Land

~ & Natural Resources Div., Washington,

D. C,, for defendants.

OPINION AND ORDER OF TH
COURT -

GIGNOUX, District Judge.

" Plaintiffs in this action are the Joint
Tribal Council of the Passamaquoddy
Indian Tribe and the Tribe’s two gover-
nors, who are suing in their individual
and official capacities and as representa-
tives of all members of the Tribe. De-
fendants are the Secretary of the Interi-
or, the Attorney General of the United
States, and the United Statey Attorney
for the District of Maine. The State of '
Maine has been permitted to intervene
as a party defendant. Plaintiffs seek a
declaratory judgment that the Indian
Nonintercourse Act, 1 Stat. 137 (1790),
now 25 U.S.C. § 177, forbidding the con-
veyance of Indian land without the con-
sent of the United States, is applicable
to the Passamaquoddy Tribe and estab-
lishes a trust relationship between the
United States and the Tribe. This
Court has jurisdiction under 28 U.S.C. §
1331, Oneida Indian Nation v. County of
Oneida, 414 U.S. 661, 94 S.Ct. 772, 39
L.Ed.2d 73 (1974), and declaratory re-
lief is sought pursuant to 28 U.S.C. §
2201. Plaintiffs also invoke applicable
provisions of the Administrative Proce-
dure Act, 5 U.S.C. § 701 et seq. The
case has been submitted upon a stipulat-
ed record, briefs and oral argument.

The Historical Background

The Joint Tribal Council of the Passa-
maquoddy Tribe is the official govern-
ing body of the Passamaquoddy Tribe, a
tribe of Indians residing on two reserva-
tions in the State of Maine. It is stipu-
lated that since at least 1776 the present
members of the Tribe and their ances-
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tors have constituted and continue to
constitute a tribe of Indians in the ra-
cial and cultural sense.

Plaintiffs allege that until 1794 the
Passamaquoddy Tribe occupied as its
aboriginal territory all of what is now
Washington County togéther with other
land in the State of Maine. During the
Revolutionary War, the Tribe fought
with the American  colonies against
Great Britain. In 1790, in recognition
of the primary responsibility of the
newly-formed Federal Government to
the Indians in the United States, Oneida
Indian Nation v. County of Oneida,
supra at 667, 94 S.Ct. 772; United
States v. Sante Fe Pacific R. Co., 314
U.S. 339, 345, 347-348, 62 S.Ct. 248, 86
L.Ed. 260 (1941), the First Congress

adopted the Indian Nonintercourse Act, -

which as presently codified, 25 U.S.C. §
177, provides in pertinent part:

No purchase, grant, lease, or other
conveyance of lands, or of any title or
claim thereto, from any Indian nation
or tribe of Indians, shall be of any va-
lidity in law or equity, unless the
same be made by treaty or convention

" entered into pursuant to the Constitu-
tion.t

Plaintiffs allege that in 1794, four
years after passage of the 1790 Nonin-

I. The first Nonintercourse Act passed in
1790, 1 Stat. 137, 138, provided that ‘“‘no
sale of lands made by any Indians, or any
nation or tribe of Indians within the United
States, shall be valid to any person or per-
sons, or to any state unless the
same shall be made and duly executed at
some public treaty, held under the authority
of the United States.” By the second Non-
intercourse Act passed in 1793, this lan-
guage was amended to read as follows: “No
purchase or grant of lands, or of any title
or claim thereto, from any Indians or nation
or tribe of Indiang, within the bounds of the
United States, shall be of any validity in law
or equity, unless the same be made by a
treaty or convention entered into pursuant
to the Constitution.” 1 Stat. 329, 330.
This version was carried forward, without
major change, in the 1796 Act, 1 Stat. 469,
472; the 1799 Act, 1 Stat. 743, 746; the
1802 Act, 2 Stat. 139, 143; the 1834 Act, 4
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tercourse Act, the Commonwealth of
Massachusetts, Maine’s predecessor in
interest 2, negotiated a treaty with the
Passamaquoddies, by which the Tribe
ceded to Massachusetts practically all of
its aboriginal territory. It is further al-
leged that out of the 23,000 acres which
the 1794 treaty reserved to the Tribe,
Maine and Massachusetts have sold,
leased for 999 years, given easements
on, or permitted flooding of approxi-
mately 6,000 acres. The complaint as-
serts that the United States has not con- -
sented to these transactions and there-
fore that they violated the express terms
of the Nonintercourse Act.

Since the United States was organized
and the Constitution adopted in 1789,
the Federal Government has never en-
tered into a treaty with the Passama-
quoddy Tribe, and the Congress has nev-
er enacted legislation which specifically
mentions the Passamaquoddies. Fur-
thermore, since 1789, the contacts be-
tween the Federal Government and the
Tribe have been sporadic and infre-
quent. In contrast, the State of Maine
has enacted comprehensive legislation
which has had a pervasive effect upon
all aspects of Passamaquoddy tribal life.
The stipulated record clearly shows that
the Commonwealth of Massachusetts and
the State of Maine, rather than the Fed-

Stat. 729, 730; aund in Rev.Stat. § 2116,
now 25 U.8.C. § 177.

2. Maine was formerly a District of Massa-
chusetts. In 1819 Massachusetts passed leg-
islation, commonly known as the Articles of
Separation, which permitted, subject to the
consent of Congress, the separation of the
District of Maine from Massachusetts, and
the establishment of Maine as an indepen-
deni state. Act of June 19, 1819, Mass.
Laws, ch. 61, p. 248. The Articles of Sepa-
ration provided that Maine would ‘“assume
and perform all the duties and obligations of
this Commonwealth towards the Indians
within said District of Maine, whether the
same arise from treaties or otherwise;
. .  Shortly thereafter, Coungress ap-
proved of Maine’s admission to the Union.
Act of March 3, 1820, ch. 19, 3 Stat. 544,
The Articles of Separation were incorporat-
ed into the Maine Constitution as Article X,
Section 5. Me.Const. art. 10, § 5.
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eral Government, have assumed almost
exclusive responsibility for the protec-
tion and welfare of the Passamaquod—
dies.?

The Present Action

On February 22, 1972 representatives
‘of the Passamaquoddy Tribe wrote to
the Commissioner of the Bureau of Indi-
an Affairs, Department of the Interior,
and requested that the United ‘States
Government, on behalf of the Tribe, in-
stitute a suit against the State of Maine,
as a means of redressing the wrongs
which arose out of the alleged uncon-
scionable land transactions in violation
of the Nonintercourse Act. The letter
urged that the requested action be filed
by July 18; 1972, the date as of which
such an action would be barred by 28
U.S.C. § 2415(b), a special statute of
limitations for actions seeking damages
resulting from trespass upon restricted
Indian lands.t On March 24, 1972 the
Commissioner recommended to the Solic-
itor of the Department of the Interior
that the litigation be instituted and ad-
vised the Solicitor that 28 U.S.C. §
2415(b) might bar a suit after July 18,
1972. Defendants, however, despite re-
peated urgings by representatives of the
Tribe, failed to take any action upon
their request.

On June 2, 1972 plaintiffs filed the
present action geeking a declaratory
judgment that the Passamaquoddy Tribe
is entitled to the protection of the Non-
intercourse Act and requesting. a prelim-
inary injunction ordering the defendants
to file a protective action on their behalf
against the State of Maine before July
18, 1972. Following a hearing on June
16, 1972 the Court ordered defendants to
decide by June 22, 1972 whether they
would voluntarily file the protective ac-
tion sought by plaintiffs. In addition,

3. The contacts between the Federal Govern-
ment and the Passamaquoddies, and between
Massachusetts and Maine and the Passama-
quoddies, since 1776, as disclosed by the doc-
uments stipulated into the record in this
case, are set forth in detail in the Appendix
to this Opinion.

~ litigation would be made.

the Court directéd defendants, in the
event their decision was in the negative,
to state their reasons for so deciding and
to show cause on June 23, 1972 why they
should not be ordered to bring suit. On
June 20, 1972 the Acting Solicitor of the
Department of the Interior advised the
Assistant Attorney General, Land and
Natural Resources Division, Department
of Justice, by letter, that no request for
The reasons,
as stated in the letter, were as follows:
As you are aware, no treaty exists
between the United States and the
Tribe and, except for isolated and
inexplicable instances in the past, this
Department, in its trust capacity, has
had no dealings with the Tribe. On
the contrary, it is the States of Mas-
sachusetts and Maine which have act-
ed as trustees for the tribal property
for almost 200 years. This relation-
ship between the Tribe and the States
has apparently never been questioned
by the Tribe until recently.
* * * *¥ ¥* *¥
In view of the Court’s Order of
June 16, 1972, requesting it be ad-
vised of the Secretary’s decision on
the Tribe’s request by June 22, 1972,
this Department has again reviewed its
position and has again determined
that no request for litigation should
be made.

The Department does not reach its
decision lightly. On the one hand, we
are aware that the tribe may thus be
foreclosed from pursuing its claims
against the State in the federal
courts. However, as there is no trust
relationship  between the United
States and this tribe, we are led ines-
capably to conclude that the Tribe’s
proper legal remedy should be sought
elsewhere. * * ¥ (emphasis sup-
plied).

4. Congress has since extended the time for
filing such an action to July 18, 1977. Act
of October 13, 1972, P.I. 92-485, 86 Stat.

803.
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On June 22, 1972, by means of a written
Notice filed with the Court, enclosing a
copy of the June 20, 1972 letter from
the Department of the Interior to the
Department of Justice, defendants noti-
fied the Court that they would not vol-
untarily file the requested action.
Notice stated:

You are hereby further notified
that consistent with the decision of
the Interior Depariment, the -Assist-
ant Attorney General in charge of the
Land and Natural Resources Division,
Department of Justice, acting under
and by delegation from the Attorney
General, has decided not to institute
an action against the State of Maine
as requested by plaintiffs’ counsel.
(emphasis supplied).

At the conclusion of the show cause
hearing held on June 23, 1972 the Court
ordered defendants to file the requested
protective action against the State of
Maine prior to July 1, 19725 On June
29, 1972 defendants complied with the
Court’s order by filing an action, United
States v. Maine, Civil No. 1966 N.D., in
this Court.6

On February 1, 1973 plaintiffs filed

an amended and supplemental complaint
in the present action, abandoning their
original request for injunctive relief and
seeking only a declaratory judgment
that the Passamaquoddies are entitled to
the protection of the Nonintercourse
Act. On June 17, 1973 the State of
Maine was permitted to intervene in the

5. Defendants’ appeal from the June 23, 1972
order was dismissed by the United States
Court of Appeals for the First Circuit on
motions filed by plaintiffs and defendants,
after the Solicitor General lad refused de-
fendants permission to proceed.

6. On July 26, 1972, pursuant to stipulation,
the Court ordered that the protective action
filed against the State of Maine by the Unit-
ed States on behalf of the Passamaquoddies
and a similar action filed by the United
States on behalf of the FPenobscot Indian
Nation, United States v. Maine, Civil No.
1969 N.D., be held in abeyance on the
Court’s docket and that no action need be
taken by the parties in either suit pending
the outcome of the present action.

The

‘388 FEDERAL SUPPLEMENT

action as a party defendant. On July
15, 1974, following the completion of dis-
covery, plaintiffs filed a second amended
and supplemental complaint,

The action is presently before the
Court on the basis of plaintiffs’ second
amended and supplemental complaint,
defendants’ and intervenor’s answers
thereto, a stipulated record, briefs and
oral argument.

The Issues Presented by the -
Present Action

In their second amended and supple-
mental complaint, plaintiffs have
dropped their original request for in-
junctive relief and seek only a declarato-
ry judgment. Their basic position is
that the Nonintercourse Act applies to
all Indian tribes in the United States,
including the Passamaquoddies, and that
the Act establishes a trust relationship
between the United States and the Indi-
an tribes to which it applies, including
the Passamaquoddies. Therefore, they
say, defendants may not deny plaintiffs’
request for litigation on the sole ground
that there is no trust relationship be-
tween the United States and the Tribe,’
In opposition, defendants and intervenor
contend that only those Indian tribes
which have been “recognized” by the
Federal Government by treaty, statute
or a consistent course of conduct are en-
titled to the protection of the Noninter-
course Act and, since the Passamaquod-
dies have not been ‘“federally recog-

7. In their second amended and supplemental
complaint, plaintiffs also seek a declaratory
judgment that the T'ribe is entitled to the’
protection of U. 8. Const. art. I, § 8 (‘“The
Congress shall have power [tlo
regulate Commerce with the Indi-
an Tribes”), art. T § 10 (“[n]o State shall
enter into any Treaty . ™) and art,
II, § 2 (“[tlhe President shall
have power, by and with the Advice and
Consent of the Senate, to make Treaties

.”). Plaintiffs have not pressed their
initial request for this relief, and the appli-
cability - to the Passamaquoddies of these
Constitutional provisions is not presently in
"issue,
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nized,” the Act is not applicable to them.
Defendants and intervenor also deny
that the Nonintercourse Act creates any
trust relationship between the United
States and the Indian tribes to which it
applies.

In addition to denying that the Passa-
maquoddies are protected by the Nonin-
tercourse Act, defendants and intervenor
raise several affirmative defenses.
First, they say that defendants’ refusal
to institute suit on behalf of the Passa-

maquoddies is not subject to judicial re- -

view under the provisions of the Admin-

istrative Procedure Act, 5 U.S.C. § 701 .

et seq., both because it is not ‘final
agency action,” 5 U.S.C. § 704, and be-
cause it constitutes “agency action
. committed to agency discretion
by law,” 5-U.S.C. § 701(a)(2). Next,
intervenor asserts that the Court lacks
jurisdiction of the action because it
presents a nonjusticiable “political ques-
tion.” Finally, intervenor contends that
the case is not one in which declaratory
relief is proper. Plaintiffs respond that
these affirmative defenses are without
merit.

The Court will deal separately with
each of the issues thus presented.

The Applicability of the Nonintercourse
Act to the Passamaquoddies

[1-6] The rules of statutory inter-
pretation by which this Court must be
guided in determining the applicability
of the Nonintercourse Act to the Passa-
maquoddies are summarized in United
States v. New England Coal and Coke
Co., 318 F.2d 1388 (1st Cir. 1963), as fol-
lows:

“In matters of statutory.construction
the duty of this court is to give effect
to the intent of Congress, and in
doing so our first reference is of
course to the literal meaning of words
employed.” Unless the -contrary ap-
pears, it is presumed that statutory
words were used in their ordinary
sense,
“the mischief to be corrected and the

A primary consideration is’

end to be attained” by the enactment
of the legislation; and, where possible,
its terms should be construed to give
“effect to the Congressional intent.
Extrinsic aids such as the legislative
history of the Act, and the accepted in-
terpretation of similar language in re-
lated legislation, are helpful in inter-
preting ambiguous statutory language.
Finally, administrative interpretations
by the agency entrusted with the en-
forcement of the statute are persua-
sive. However, the power to issue regu-
. lations is not the power to change the
law, and it is for the courts, to which
the task of statutory construction is
ultimately entrusted, to determine
whether or not administrative inter-
pretations are consistent with the in-
tent of Congress and the words of the
Act. 318 F.2d at 142-143. (citations
omitted). ’

Applying these rules of construction, the
conclusion is inescapable that, as a mat-
ter of simple statutory interpretation,
the Nonintercourse Act applies to the
Passamaquoddies. The literal meaning
of the words employed in the statute,
used in their ordinary sense, clearly and
unambiguously encompasses all tribes of
Indians, including the Passamaquoddies; -
the plain language of the statute is con-
sistent with the Congressional intent;
and there is no legislative history or ad-
ministrative interpretation which con-
flicts with the words of the Act.

{71 The provisions of the Noninter-
course Act prohibiting dealings in Indi-
an land without the consent of the Unit-
ed States have remained essentially un-
changed since passage of the first Act
in 1790.8 The statute in effect in 1794,
when Massachusetts negotiated its
treaty with the Passamaquoddies, ap-
plied to land transactions with “any In-
dians or nation or tribe of Indians,”
within the United States. Act of March
1, 1793, 1 Stat. 329, 330. Subsequent
versions of the statute, including the
present codification, have applied to land

. transactions with “any Indian nation or

8. Seen. 1, supra.
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tribe of Indians.” The words employed
in the statute are clear and unambigu-
.ous; the prohibition against dealings in
Indian land without the consent of the
United States is applicable to “any

tribe of Indians.” In the
present case, it is stipulated that the
Passamaquoddies are a “tribe of Indi-
ans.” It may be conceded that the Tribe
has not been “federally recognized,” but
there is no suggestion in the statute
that, as defendants and intervenor con-
tend, the Act is not applicable to a partic-
ular Indian tribe unless that tribe has
been recognized by the Federal Govern-
ment by a formal treaty, mention of the
- tribe in a statute, or a consistent course
of administrative conduct. A departure
from the plain meaning of statutory lan-
guage is only justified where the appli-
cation of literal languge would be at
variance with legislative intent as re-
vealed by the statute as a whole and its
legislative history. Marks v. United
States, 161 U.S. 297, 301, 16 S.Ct. 476,
40 L.Ed. 706 (1896); Otoe and Missour-
ia Tribe of Indians v. United States, 131
F.Supp. 265, 276, 131 Ct.Cl. 598, cert. de-
hied, 850 U.S. 848, 76 S.Ct. 82, 100 L.
Ed. 755 (1955).

[8] Neither defendants nor interve-
nor have suggested any reason why giv-
ing the term “any tribe of In-
dians” its literal meaning, thereby en-
compassing the Passamaquoddies, would
lead to a result at variance with the stat-
utory objectives of the Nonintercourse
Act. To the contrary, it is eminently
clear that the literal interpretation of
the statute is required to give effect to
the Congressional intent. The Court is
aware of no legislative history of the
Nonintercourse Act, which might reveal
whether the Firgt Congress had in mind
the Passamaquoddies when it enacted
the 1790 Act. Nor have defendants
been able to call to the Court’s attention
any administrative interpretation prior
to the filing of the instant litigation as

9. Clearly, the administrative determination
made in response to this Court’s order of
June 16, 1972, cannot so qualify, An admin-
istrative ruling which is no sooner made
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to the applicability of the Act to the
Passamaquoddies or any similarly situ-
ated Indian tribe.® Every court, how-
ever, which has considered the purposes
of the Act has agreed that the intent of
Congress was to protect the lands of the-
Indian tribes in order to prevent fraud
and unfairness. As the Supreme Court
noted in Federal Power Commission v.
Tuscarora Indian Nation, 362 U.S. 99,
119, 80 S.Ct. 543, 555, 4 L.Ed.2d 584
(1960): - B
The obvious purpose of that [the
Nonintercourse] statute is to prevent
the unfair, improvident or improper
disposition by Indians of lands owned
or possessed by them to other parties,
except the United States, without the
consent of Congress, and to enable the
Government, acting as parens patriae
for the Indians, to vacate any disposi-
tion of their lands made without its
consent,

The decided cases are replete with simi-
lar statements of the Act’s purpose. E.
g., United States v. Candelaria, 271 U.S.
432, 441-442, 46 S.Ct. 561, 562, 70 L.Ed.
1023 (1926) (the intent of Congress was
“to prevent the Government’s Indian
wards from improvidently disposing of
their lands and becoming homeless pub-
lic charges,”” and thereby to protect “a
simple, uninformed people, ill-prepared
to cope with the intelligence and greed
of other races”); Tuscarora Nation of
Indians v. Power Authority, 257 F.2d
885, 888 (2d Cir. 1958), vacated as moot
sub nom. McMorran v. Tuscarora Nation
of Indians, 362 U.3. 608, 80 S.Ct. 960, 4
L.Ed.2d 1009 (1960) (the statute was
enacted “to prevent Indians from being
victimized by artful scoundrels inclined
to make a sharp bargain”); Alonzo v.
United States, 249 F.2d 189, 196 (10th
Cir. 1957), cert. denied, 355 U.3.'940, 78
S.Ct. 429, 2 L.Ed.2d 421 (1958) (the
purpose of such legislation is to protect
the Indians “against the loss of their
lands by improvident disposition or

than challenged is not authoritative. Davies
Warehouse Co. v. Bowles, 321 U.S. 144, 156,
64 S.Ct. 474, 88 1..Ed. 635 (1944).
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through overreachmg by members of
other races”); Seneca Nation of Indians
v. United States, 173 Ct.Cl. 917, 923
(1965) (“From the beginning, this legis-
lation has been interpreted as giving the
Federal Government a gupervisory role
over conveyances by Indians to others,
in order to forestall fraud and unfair-
ness.”’).

[9] A plain meaning interpretation
of the phrase “any tribe of
Indians” is also the only construction of
the Nonintercourse Act which comports
with the basic policy of the United
States, as reflected in the Act, to protect
the Indian right of occupancy of their
aboriginal lands. Thus, in United
States v. Santa Fe Pacific R. Co., supra,
314 U.S. at 348, 62 S.Ct. at 252, the Su-
preme Court cited the Act as embodying

the unguestioned general
policy of the Federal Government to
recognize such right of occupancy.
As stated by Chief Justice Marshall in
Worcester v. Georgia, supra, 6 Pet.
[515,] at page 557, 8 L.Ed. 483, the
Indian trade and intercourse acts
“manifestly consider the several Indi-
an nations as distinet political com-
munities, having' territorial bounda-
ries, within which their authority is
exclusive, and having a right to all the
lands within those boundaries, which
is not only acknowledged, but guaran-
tied by the United States.

Santa Fe also established that ‘“recogni-
tion” is not a prerequisite to Noninter-
course Act protection:

Nor is it true, as respondent urges,
that a tribal claim to any particular
lands must be based upon a treaty,
statute, or other formal government
action. As stated in the Cramer case
[Cramer v. United States, 261 U.S.
219, 229, 43 S.Ct. 342, 67 L.Ed. 622
(1923)], “The fact that such right of
occupancy finds no recognition in any
statute or other formal governmental
action is not conclusive,” 314 U.S. at
347, 62 S.Ct. at 252,

In Oneida Indian Nation v. County of
Oneida, supra, 414 U.S. at 667-668, 94
. 388 F.Supp.—42

S.Ct. 772, decided last Term, the Su-
preme Court reaffirmed these funda-
mental propositions stated in Senta Fe.
In Oneida, the Supreme Court also again
summarized the policy of the United
States to protect the rights of Indian
tribes to their aboriginal lands:

It very early became accepted doc-
trine in this Court that although fee
title to the lands occupied by Indians
when the colonists arrived became
vested in the sovereign—{first the dis-
covering European nation and later
the original States and the United
States—a right of occupancy in the
.Indian tribes was neverthelegs recog-
nized. That right, sometimes called
Indian title and good against all but
the sovereign, could be terminated
only by sovereign act. Once the Unit-
ed States was organized and the Con-
stitution adopted, thesé tribal rights
to Indian lands became the exclusive
province of the federal law. Indian
title, recognized to be only a right of
occupancy, was extinguishable only by
the United States. The Federal Gov-
ernment took early steps to deal with
the Indians through treaty, the princi-
pal purpose often being to recognize
and guarantee the rights of Indians to
specified areas of land. This the
United States did with respect to the
various New York Indian tribes, in-
cluding the Oneidas. The TUnited

~ States also asserted the primacy of

~ federal law in the first Noninter-
course Act passed in 1790, 1 Stat. 137,
138, which provided that “no sale of
lands made by any Indians
within the United States, shall be val-
id to any person or to any
state unless the same shall
be made and duly executed at some
public treaty, held under the authority
of the United States.” This has re-
mained the policy of the United States
to this day. See 25 U.S.C. § 177. 414
U.S. at 667-668, 94 S.Ct. at 777.
(footnote omitted).

It is thus clear that the policy embod-
ied in the Nonintercourse Act is to pro-
tect, Indian tribes against loss of their
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aboriginal lands by improvident disposi-
tion to members of other races. -The
Passamaquoddies, an Indian tribe, fall
within the plain meaning of the statuto-
ry language, and there is no reason why
they should be excluded from the protec-
tion which the Act affords.

Defendants and intervenor rely on a
trilogy of Supreme Court cases, all in-
volving the Pueblo Indians in New Mex-
ico, for the contention that, despite the
all-inclusive language of the Noninter-
course Act, the Act applies only to Indi-
an tribes which have been “federally
recognized” by treaty, statute or a con-
sistent course of conduct: United States
v. Joseph, 94 U.S. 614, 24 L.Ed. 295
(1876) ; United States v. Sandoval, 231
U.S. 28, 34 S.Ct. 1, 58 L.Ed. 107 (1913);
United States v. Candelaria, supra.
Close analysis of these decisions, how-
ever, leaves little doubt that the Act
means what it says and that the protec-
tion of the Act is not limited to “recog-
nized” tribes.

Congress had extended the 1834 Non-.

intercourse Act to the New Mexico and
Utah territories in 1851. Act of Feb.
27, 1851, ch. 14, § 7, 9 Stat. 587. The
applicability of the Act to the Indians of
the Pueblo of Taos in New Mexico was
at issue in the Joseph case. The Court
there held that the Act applied only to
“uncivilized” Indians, and therefore did
not protect Indians such as the Pueblos
and the Senecas or Oneidas of New
York, who, unlike the “nomadic” Apach-
es, Comanches and Navajoes, had at-
tained a high degree of civilization:

The pueblo Indians, if, indeed, they
can be called Indians, had nothing in
common with this class. The degree
of civilization which they had attained
centuries before, their willing submis-
sion to all the laws of the Mexican
government, the full recognition by
that government of all their civil

10. As plaintiffs point out, the Court’s state-

ment in Joseph that the Pueblos, the Seue- -

cas and the Oneidas would be outside the
scope of the Act because of their high de-

gree of civilization has been rejected with -
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rights, including that of voting and
holding office, and their absorption
into the general mass of the popula-
“tion (except that they held their lands
in common), all forbid the idea that
" they should be classed with the Indian
tribes for whom the intercourse acts
were made, or that in the intent of
the -act of 1851 its provisions were ap-
plicable to them. The tribes for
whom the act of 1834 was made were
those semi-independent tribes whom
our government has always recognized
as exempt from our laws, whether
within or without the limits of an
organized State or Territory, and, in
regard to their domestic government,
left to their own rules and traditions;
in whom we have recognized the ca-
pacity to make treaties, and with
whom the governments, state and na-
tional, deal, with a few exceptions only,
in their national or tribal character,
and not as individuals. 94 U.S. at 617.

It is unclear whether the Court held that
the Pueblos were a tribe outside the
scope of the Act, or simply not a tribe.
In either event, it is clear that, by the
standards applied in Joseph, even if the
case is still good law,® the Passama-
quoddies in 1794 were “uncivilized” In-
dians to 'whom the Act would apply.
More importantly, the Court’s opinion
plainly does not contain any suggestion
that “federal recognition’ is a precondi-
tion to the Act’s applicability.

Defendants’ reliance on the Sandoval
case is equally misplaced. That case in-
volved not the Nonintercourse Act, but
the Act of January 30, 1897, ch. 109, 29
Stat. 506, a criminal statute prohibiting
the introduction of intoxicating liquor
into “Indian country.” Congress had
expressly made this statute applicable to
lands owned by the Pueblo Indians as a
condition to the admission of New Mexi-
co to statehood. Act of June 20, 1910,

respect to all three tribes. United States v.
Candelaria, supre; Oneida Indian Nation v.
County of Oneida, supre; Seneca Nation of
Indians v. Urited States, supra.
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ch. 810, § 2, 36 Stat. 557. A criminal
prosecution brought pursuant to the
1897 statute was dismissed by the Dis-
trict Court on the ground that Congress
lacked authority to regulate the sale of
liquor in the State of New Mexico, The
issue presented to the Supreme Court
was not one of statutory construction, as
Congress had made it clear in the 1910
Act that the 1897 statute applied to the
Pueblo Indians. The only issue before
the Court was whether ‘“the status of
the Pueblo Indians and their lands is
such that Congress competently can pro-
hibit the introduction of intoxicating li-
quor into those lands notwithstanding
the admission of New Mexico into state-
hood,” 231 U.S. at 38, 34 S.Ct. at 3, or
- whether the Pueblos instead were ‘be-
yond the range of Congressional power
under the Constitution.” Id. at 49, 34 S.
Ct.at 7. On this question, the Court con-
cluded that since the Constitution ex-
pressly authorized Congress to regulate
commerce with the Indian tribes and pri-
or judicial decisions had affirmed the
power and duty of Congress to enact pro-
tective legislation on behalf of dependent
Indian communities, United States v.
Kagama, 118 U.S. 375, 384, 6 S.Ct. 1109,
30 L.Ed. 228 (1886); Tiger v. Western
Investment Co., 221 U.S. 286, 315, 31 S.
Ct. 578, 55 L.Ed. 738 (1911), the law
banning the sale of liquor in Indian
country was a legitimate exercise of con-
gress’ power. United States v. Sandov-
al, supra, 231 U.S. at 45-46, 34 S.Ct. 1.
The Court held that the determination
by Congress that the Pueblos were a de-
pendent Indian community entitled to
the benefits of protective legislation
presented a “political question,” upon
which the Court was bound to uphold
‘the judgment of Congress unless the
classification was so arbitrary as to con-
stitute a usurpation of power. Id. at 47,
34 S8.Ct. 1. See United States v. Holli-
day, 70 U.S. (3 Wall.) 407, 419, 18 L.Ed.
182 (1865).

In the Candelaria case, in 1926, the
Supreme Court reexamined for the first
time since Joseph the applicability to the
Pueblo Indians of the 1834 Noninter-

course Act, as extended to the New Mex-
ico territory in -1851. Candelaria was
an action brought by the United States
to quiet title to land of the Pueblo of
Laguna occupied by José Candelaria, a
non-Indian. The suit was brought on
the theory that the Pueblos were wards
of the United States, which therefore
had the authority and was under a duty
to protect them in the ownership of
their lands. 271 U.S. at 487, 46 S.Ct.
561. The issue presented to the Su-
preme Court was whether the guardian-
ward relationship between the United
States and the Pueblos was such that
the United States, as guardian of the
Pueblos, was barred from bringing suit
by a judgment involving title to the
same land entered in a prior lawsuit in
which the United States had not been
joined as a party. Id. at 438, 46 S.Ct.
561. In reaching the conclusion that the
Pueblos were wards of the United States
whose lands could not be alienated with-
out its consent, the Court had occasion
to construe the language ‘“‘any tribe of
Indians” in the Nonintercourse Act:

While there is no express reference
in the provision to Pueblo Indians, we
think it must be taken as including
them. They are plainly within its
gpirit and, in our opinion, fairly with-
in its words, “any tribe of Indians.”
Although sedentary, industrious, and
disposed to peace, they are Indians in
race, customs and domestic govern-
ment, always have lived in isolated
communities, and are a simple, unin-
formed people, ill-prepared to cope
with the intelligence and greed of oth-
er races. It therefore is difficult to
believe that Congress in 1851 was not
intending to protect them, but only
the nomadic and savage Indians then
living in New Mexico. A more rea-
sonable view is that the term “Indian -
tribe” was used in the acts of 1834
and 1851 in the sense of “a body of
Indians of the same or a similar race,
united in a community under one lead-
ership or government, and inhabiting
a particular though sometimes ill-de-
fined territory.” Montoya v. United
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States, 180 U.S. 261, 266, 21 S.Ct. 358,
359 (45 L.Ed. 521). In that sense the
term easily includes Pueblo Indians.
Id. at 441-442, 46 S.Ct. at 563.

There is nothing in this language which
would indicate that the Nonintercourse
Act applies only to ‘“federally recog-
nized” Indians. Rather, Candelaria ap-
pears to erase any doubt Joseph may
have created as to whether the all-inclu-
sive language in the statute should be

construed as its plain meaning dictates.1? .

[10] Finally, even if a latent ambi-
guity might be found in the statutory
language, two cardinal principles of stat-
utory construction buttress plaintiffs’
position that the Nonintercourse Act ap-
plies to all Indian tribes in the United
States, including the Passamaquoddies.
The Supreme Court has consistently held
that language used in statutes confer-
ring benefits or protection ‘on Indians
must be construed in a nontechnical
sense, as the Indians themselves would
have understood it, and that all ambigui-
ties in such statutes are to be resolved
in favor of the Indians. See, e. g.,
Squire v. Capoeman, 351 U.S, 1, 6-8, 76
S.Ct. 611, 100 L.Ed. 833 (1956); Alaska
Pacific Fisheries v. United States, 248
U.S. 78, 89, 39 S.Ct. 40, 63 L.Ed. 138
(1918); Winters v. United States, 207

12. Defendants also refer to the recent case
of Morton v. Mancari, 417 U.S. 535, 94 S.Ct.
2474, 41 L.Ed.2d 290 (1974), and to an
unreported opinion letter of the District
Court in Avalos v. Morton, Civil No. 9920
(D.N.M., September 10, 1974), as supporting
their contention that general Indian statutes
only apply to “federally recognized” tribes.
Mancari involved no issue of statutory con-
struction, Instead, it involved a Fifth
Amendment Due DI’rocess challenge to the
Indian Preference in Employment Act, 25
U.S.C. § 472. 'The Supreme Court did no
more than approve the constitutional validity
of the Indian preference as rationally related
“to the fulfillment of Congress’ unique obli-
gation toward the Indians.” 417 U.S. at
555, 94 S.Ct. at 2485. The Avalos letter re-
sulted from the failure of counsel for the
Indian plaintiffs to offer any brief or other
argument on the issues in that case. Plain-
tiffs were suing for benefits afforded mem-
bers of Indian tribes under the Snyder Act,
25 US.C. § 13. The District Court, relying
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U.S. 564, 576, 28 S.Ct. 207, 53 L.Ed. 340
(1908); United States v. Payne, 264 U.
S. 446, 448-449, 44 S.Ct. 352, 68 L.Ed.
782 (1924); United States v. Celestine,
215 U.S. 278, 290, 30 S.Ct. 93, 54 L.Ed.

- 195 (1904).

The Court holds that the Noninter-
course Act is to be construed as its plain
meaning dictates and applies to the Pas-
samaquoddy Indian Tribe.

The Trust Relationship between the Unit-
ed States and the Passamaquoddies
under the Nonintercourse Act

[11] Defendants have rejected plain-
tiffs’ request for assistance on the
ground that no trust relationship exists
between the United States and the Pas-
samaquoddies. The Court disagrees. In
the only decided cases to treat this issue,
the Court of Claims has, in a series of
decisions during the last ten years, de-
finitively held that the Nonintercourse
Act imposes a trust or fiduciary'® obli-
gation on the United States to protect
land owned by all Indian tribes covered
by the statute: Seneca Nation of Indi-
ans v. United States, supre; United
States v. Oneida Nation of New York,
477 F.2d 939, 201 Ct.Cl. 546 (1973); Ft.
Sill Apache Tribe v. United States, 477
F.2d 1360, 1366, 201 Ct.Cl. 630 (1973).

primarily on Sendoval, ruled that since it did
not have authority to recognize the plaintiffs
as a tribe, the action should be dismissed.
It is unclear from the letter whether the
dismissal was based upon a fundamental mis-
reading of Sandoval or upon the failure of
the plaintiffs to establish that they were “in
fact an American Indian Tribe.” (Letter of
court page 3). In the present case, it is
stipulated that the Passamagquoddies are in
fact an Indian tribe.

13. The courts have used interchangeably the
terms ‘‘trust,” ‘“fiduciary,” and ‘guardian-
ward” to describe the relationship between
the Federal  Government and the Indian
tribes. K. g. Seminole Nation v. United
States, 316 U.S. 286, 296-297, 62 S.Ct. 1049,
86 L.Ed. 1480 (1942); Cherokee Nation v.
Georgia. 5 Pet. (30 U.S.) 1, 17, 8 L.Ed. 25
(1831) ; United States v. Seminole Nation,
173 F.Supp. 784, 790-791, 146 Ct.Cl. 171
(1959) ; Gila River Pima-Maricopa Indian
Conimunity v. United States, 140 F.Supp.
776, 780-781, 135 Ct.Cl. 180 (1956).
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These decisions are supported by a cen-
tury of federal Indian case law which
has recognized the existence of a fiduci-
ary relationship between the Federal
Government and the Indian tribes.

The courts were first squarely
presented with the question of the na-

ture of the obligation, if any, imposed

by the Nonintercourse Act in Seneca
Nation of Indians v. United States, su-
pra. In that case, the Senecas sued the
United States under the Indian Claims
Commission Act, 25 U.S.C. § T0a, claim-
ing damages arising out of four sales of
their New York lands at allegedly inade-
quate prices, to private parties. They
alleged that a representative of the
United States was present at each of the
sales and that the TUnited States
breached a fiduciary duty owed the tribe
by permitting the unconscionable trans-
actions. The Indian Claims Commission
dismissed the claims on the ground that
the Federal Government was not respon-
sible for the transactions. The Court of
Claims agreed as to the first sale, which
took place in 1788 prior to the passage
of the Nonintercourse Act, but reversed
as to the three later sales, which -oc-
curred subsequent to the adoption of the
Act in 1790. With respect to the Act,
the court began by noting that:

[T]he requirement has always been
for federal consent and participation
in any disposition of Indian real prop-
erty. From the beginning, this legis-
lation has been interpreted as giving
the Federal Government a supervisory
role over conveyances by Indians fo
others, in order to forestall fraud and
unfairness. Id. at 923.

The court then quoted at length from
President Washington’s speech to the
Senecas in December 1790, shortly after
the passage of the Act:

Here, -then, is the security for the
remainder of your lands. No State,
no person, can purchase your lands,
unless at some public treaty, held un-
der the authority of the TUnited
States. The General Government will
never consent to yowr being defraud-

ed, but it will protect you in all your
Just rights. * -* * But your great
object seems to be, the security of
~ your remaining lands; and I have,
therefore, upon this point, meant to be
sufficiently strong and clear, that, in
future, you cannot-be defrauded of
your lands; that you possess the right
to sell, and the right of refusing to
sell, your lands; that, therefore, the
sale of your lands, in future, will de- .
pend entirely upon yourselves. But
that, when you may find it for your
interest to sell any part of your lands,
the United States must be present, by
their agent, and will be your security
that you shall not be defrauded in the
bargain you may moke. * F ¥
That, besides the before mentioned se-
curity for your land, you will perceive,
by the law of Congress for regulating
trade and intercourse with the Indian
tribes, the fatherly care the United
States intend to take of the Indians.
~. . . American State Papers (In-
dian Affairs, Vol. I, 1832), p. 142.
Id. at 923-24 (emphasis in original).

This contemporary executive pronounce-
ment, the court observed “plainly
show[s] the F¥ederal Government as
thenceforth the guardian and preserver
of fairness to the Indians in their land
dispositions.” Id. at 924, After review-
ing prior judicial construction of the
Act, the court concluded:

In the light of its language, contempo- -
raneous construction, and history, we
hold that the Trade and Intercourse
Act created a special relationship be-
tween the Federal Government and
those Indians covered by the legisla~
tion, with respect to the disposition of
their lands, and that the United States
assumed a special responsibility to
protect and guard against unfair
treatment in such transactions. Cf.
The Oneida Tribe of Indians v. United
States, 165 Ct.Cl. 487 (1964), cert, de-
nied, 379 U.S. 946. [85 S.Ct. 441, 13
1.Ed.2d 544] This responsibility was
not merely to be present at the nego-
tiations or to prevent actual fraud, de-
ception, or duresw-.alone; improvid-
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ence, unfairness, the receipt of an un-
conscionable consideration would like-
wise be of federal concern.

The concept 1is obviously ‘one of
full fiduciary responsibility, not sole-
ly of traditional market-place morals.
When the Federal Government under-
takes an ‘“obligation of trust” toward
an Indian tribe or group, as it has in
the Intercourse Act, the obligation is
“of the highest responsibility and
trust,” not that of “a mere contract-
ing party” or better business bureau.
Cf. Seminole Nation v. United States,
316 .U.S. 286, 296-97 [62 S.Ct. 1049,
86 L.Ed. 1480] (1942). Id. at 925.

[12] In Omneida Nation and Ft. Sill
Apache Tribe, the Court of Claims, in
unequivocal language, reaffirmed the
holding of Seneca Nation ‘“that the
Trade and Intercourse Act establishes a
fiduciary relationship between the Indi-
ans and the United States Government.”
United States v. Oneida Nation of New
York, supre, 477 F.2d at 942-943; Ft.
Sill Apache Tribe v. United States, su-
pra, 477 F.2d at 1366. Moreover, in
Oneida Natlion, the court made clear
that by virtue of the fiduciary duty im-
posed by the Nonintercourse Act, the
United States has an obligation to do
whatever is necessary to protect Indian
land when it becomes aware that Indian
rights have been violated, even though
the United States did not participate in
the unconscionable transaction: -

The Government would argue that the
absence of participation in the re-
maining twenty-three (23) treaties re-
leases it from any fiduciary duty that
might have existed. Although the
Government did not actually partici-
pate in the remaining treaties, we
hold the fiduciary relationship would
continue to exist if the Government
had either actual or constructive
knowledge of the treaties. With such
knowledge, if the Government subse-
quently failed to protect the rights of
the Indians, then there would be a
breach of the fiduciary relationship.
This court does not see any distinction
between particinrtion and failure to
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exercise. a duty, and knowledge and

the failure to exercise the same duty.

Id. 477 F.2d at 944 (emphasis in origi-
~-nal; footnotes omitted).

These Court of Claims decisions are
consistent with an unbroken line of Su-
preme Court decisions which, from the
beginning, have defined the fiduciary
relationship between the Federal Gov-
ernment and the Indian tribes as impos-
ing a distinctive obligation of trust upon
the Government in its dealings with the
Indians. In the early case of Cherokee
Nation v. Georgia, supra, 5 Pet, (30 U.
S.) at 17, 8 L.Ed. 25, Chief Justice Mar-
shall described the condition of the Indi-
ans as “in a state of pupilage. Their re-
lation to the United States resembles
that of a ward to his guardian.,” The
following year, in Worcester v. Geor-
gia, 6 Pet. (31 U.S.) 515, 556, 8 L.Ed.
483 (1832), the same Chief Justice ob-
served that the laws enacted by Con-
gress for the protection of the Indians,
and especially the Nonintercourse Act,
“manifestly consider the several Indian
nations as distinct political communities,
having territorial boundaries, within
which their authority is exclusive, and
having a right to all the lands within
those boundaries, which is not only ac-
knowledged, but guarantied by the Unit-
ed States.” Fifty years later, in United
States v. Kagama, supre, 118 U.S. at
383-384, 6 S.Ct. at 1114, the Court reaf-
firmed that ‘“[t]hese Indian tribes are
the wards of the nation. They are com-

munities dependent on the TUnited
States. From their very
weakness and helplessness, so largely

due to the course of dealing of the Fed-
eral Government with them and the
treaties in which it has been promised,
there arises the duty of protection, and
with it the power.” (emphasis in origi-
nal). Again, in Tiger v. Western In-
vestment Co., supra, 221 U.S. at 310, 31
S.Ct. at 584, the Court stated, “.

-the Congress of the United States has

undertaken from the earliest history of

“ the Government to deal with the Indians

as dependent people and to legislate con-

“cerning- their property with a view to
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their protection as such.” More recent-
ly, in Seminole Nation v. United States,
" n.13 supra, 316 U.S. at 297, 62 S.Ct. at
1055, the Court recognized that the
United States “has charged- itself with
moral obligations of the highest respon-
sibility and trust. Its conduct, as dis-
closed in the acts of those who represent
it in dealings with the Indians, should
therefore be judged with the most exact-
ing fiduciary standards.” Finally, in
Federal Power Commission v. Tuscarora
Indian Nation, supra, 362 U.S. at 119,
80 S.Ct. at 555, the Supreme Court said
with specific reference to the Noninter-
course Act:

The obvious purpose of that statute is
to prevent unfair, improvident or im-
proper disposition by Indians of lands
owned or possessed by them to other
parties, except the United States,
without the consent of Congress, and
to enable the Government, acting as
parens patriae for the Indians, to va-
cate any disposition of their lands
made without its consent.

The Court of Claims decisions are also
supported by numerous Supreme Court
cases which have held that the power of

14. The imposition of a legal incapacity com-
bined with an undertaking to ensure fairness
in transactions involving the incapacitated

party’s property constitutes the most literal

kind of guardianship.

A guardian of the property of a person
who is under an incapacity is a trustee in
the broad sense of the term. He is under
a duty to his ward to deal with the prop-
erty for the latter’s benefit. Like a trus-
tee a guardian is a fiduciary. He is not,
lhowever, a trustee in the strict sense. e
is entrusted with the possession and man-
agement of his ward’s property but le
does not take title to it. Scott, Law of
Trusts (3rd Ed. 1967) § 7 at 71.

15. While apparently mnot denying that the

. Nonintercourse Act may have at one time
protected the Passamaquoddies, intervenor
argues that the Federal Government has
since terminated its obligations toward the
Passamaquoddies by acquiescing in Maine's
assumption of respousibility for the Tribe.
It is clear, however, that termination of the
Federal Government’s responsibility for an
Indian tribe requires ‘“plain and unambigu-
ous” action evidencing a clear and unequivo-
cal intention of Congress to terminate its

Congress to restrict the alienation of In-
dian land is justified only by the exis-
tence of the guardian-ward relationship

‘between the Federal Government and

the Indian tribes. FE. g., Sunderland v.
United States, 266 U.S. 226, 233-234, 45
S.Ct. 64, 69 L.Ed. 2569 (1924); Brader
v. James, 246 U.S. 88, 98, 38 S.Ct. 285,
62 L.Ed. 591 (1918); Tiger v. Western
Investment Co., supra, 221 U.S. 4t 316,
31 S.Ct. 578; Lone Wolf v. Hitchcock,
187 U.S. 553, 565, 23 S.Ct. 216, 47 L.Ed.
299 (1903); Cherokee Nation v. Hitch-
cock, 187 U.S. 294, 306-308, 23 S.Ct.
115, 47 L.Ed. 183 (1902) ; United States
v. Kagama, supre, 118 U.S. at 384,14 6
S.Ct. 1109:

[13,14] In view of the foregoing,
the conclusion must be that the Nonin-

- tercourse Act establishes a trust rela-

tionship between the United States and
the Indian tribes, including the
Passamaquoddies,’® to which it applies.
The Court holds that defendants erred
in denying plaintiffs’ request for litiga-
tion on the sole ground that no trust re-
lationship exists between the United
States and the Passamaquoddy Indian
Tribe.16

relatiouship with the tribe. United States v.
Santa Fe Pacific R. Co., supre, 314 U.S. at
346, 62 S.Ct. 248; United States v. Nice,
241 U.S. 591, 599, 36 S.Ct. 696, 60 L.Ed.
1192 (1916). See also Menominee Tribe of
Indians v. United States, 391 U.S. 404, 412-
413, 88 S.Ct. 1705, 20 L.Ed.2d.697 (1968).
Congress has never expressly terminated its
relationship with the Passamaquoddy 'Tribe,
and the mere fact that the Federal Govern-
ment has not objected to Maine’s under-
taking certain obligations for the protec-
tion of the Passamaquoddies does not evi-
dence such a clear and unequivocal Congres-
sional intent as will support a finding of ter-
mination.

16. Whether the United States breached its
fiduciary duty to plaintiffs by refusing to
bring suit against the State of Maine for the
redress of alleged violations of tlie Noninter-
course Act is a question not presently before
the ‘Court. In the présent action plaintiffs
seek no more than a declaratory judgment
that defendants erred in denying their re-
quest solely on the erroneous legal ground
that no trust relationship exists between the
United States and the Passamaquoddies.
However, to the effect that the Govern-



664

The Affirmative Defenses

Defendants and intervenor have raised
a number of affirmative defenses, which
they assert preclude the Court from rul-
ing upon the substantive issues present-
ed by the action. The Court finds these
to be without merit.

[15] The Political Question Doc-
trine. Intervenor contends that the
Court lacks jurisdiction of the action be-
cause it presents a nonjusticiable “politi-
cal question.” Baker v. Carr, 369 U.S.
186, 82 S.Ct. 691, 7 L.Ed.2d 663 (1961).
The position is that “the scope and na-
ture of federal responsibility over Indi-
an tribes is not a matter for the courts
to determine.” The decisions cited as
authority for this proposition, however,
deal solely with the wower of Congress
to legislate with respect to Indians.
They fall into two categories: (1) cases
in which the constitutional power of
Congress to enact legislation respecting
a particular group of Indians is chal-
lenged on the ground that the group is
not an “Indian tribe” within the mean-
ing of the Commerce Clause: Board of
Commissioners v. Seber, 318 U.S. 705,
63 S.Ct. 920, 87 L.Ed. 1094 (1943);
United States v. McGowan, 302 U.S. 535,
58 S.Ct. 286, 82 L.Ed. 410 (1938);
United States v. Ramsey, 271 U.S. 467,
46 S.Ct. 559, 70 L.Ed. 1039 (1926);
United States v. Nice, n.15 supre; Pep-
rin v. United States, 232 U.S. 478, 34 S.
Ct. 387, 58 L.Ed. 691 (1914); United
States v. Sandoval, supra; Tiger v.
Western Investment Co., suprea; United
States v. Rickert, 188 U.S. 432, 23 8.Ct.
4178, 47 L.Ed. 532 (1903); United States
v. Holliday, supre; see also Baker v.
Carr, supra, 369 U.S. at 282, 82 S.Ct.
691 (Frankfurter, J., dissenting); and
(2) cases which hold that Congressional
action involving the administration of
Indian .affairs is not subject to judicial
challenge on the ground that it violates
previous treaty commitments. Federal

ment’s obligation may include the duty to lit-
igate, see Mason v. United States, 461 F.2d
1364, 1372-1373, 198 Ct.Cl. 599 (1972),
rev’d on other grounds, 412 U.S. 391, 93 S.
Ct. 2202, 37 L.Ed.24 22 (1973).
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Power Commission v. Tuscarora Indian
Nation, supra; Sioux Indians v. United
States, 277 U.S. 424, 48 S.Ct. 536, 72 L.
Ed. 939 (1928); Lone Wolf v. Hitch-
cock, supra. There is no dispute in this
case that Congress has the power under
the Commerce Clause to pass protective
legislation on behalf of the Passama-
quoddy Tribe; nor is there any claim
that application of the Nonintercourse
Act to the Passamaquoddies would vio-
late any prior treaty commitment. The
only issue before this Court is whether
Congress, once having exercised its pow-
er to pass protective legislation on behalf
of the Indians, meant to include the Pas-
samaquoddies. This presents a question
of legislative intent, which has always
been for resolution by the courts. See,
e. g., Morton v. Ruiz, 415 U.S. 199, 212—
229, 94 S.Ct. 1055, 39 L.Ed.2d 270
(1974). It is clear that this case
presents no nonjusticiable political ques-
tion.

[16,17] The Availability of Review
under the Administrative Procedure Act.
The defendants and intervenor assert
that defendants’ refusal to institute suit
on behalf of the Passamaquoddies
against the State of Maine is not subject

-to judicial review under the provisions

of the Administrative Procedure Act, 5
U.S.C. § 701 et seq. Their argument is
twofold. First, they contend that de-
fendants’ action is not “final agency ac-
tion” reviewable under 5 U.S.C. § 704.
While they concede that the decision of
the Attorney General was final action,
they argue that the decision of the Sec-
retary of the Interior not to recommend
litigation must be ‘“treated separately”
and that, so regarded, the Secretary’s
determination is not judicially-review-
able final action. The record before the
Court clearly establishes, however, that
the Attorney General relied exclusively

“on the recommendation of the Secretary

in making his decision1? and that the

17. The Court rejects as specious defendants’
argument that, beecause the Notice filed by
the defendants with this Court on June 22,
1972 (p. 6 supra) stated that the Attorney
General’'s decision not to bring suit was

3
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actions of the Attorney General and the
Secretary were but two stages of a sin-
gle administrative process. In the in-
stant action, plaintiffs seek review of
the result of this combined administra-
tive determination. Furthermore, there
is concededly a final order before the
Court, and the Administrative Procedure
Act, 5 U.S.C. § 704, expressly provides
that an “intermediate agency action or
ruling not directly reviewable is subject
to review on the review of the final
" agency action.” The cases cited by de-
fendants, Chicago and Southern Air
Lines v. Waterman Steamship Corp., 333
U.S. 103, 112-113, 68 S.Ct. 431, 92 L.Ed.
568 (1948), and Federal Power Commis-
sion v. Hope Gas Co., 320 U.S. 591, 619,
64 S.Ct. 281, 88 L.Ed. 333 (1944), in-
volved attempts to review an intermedi-
ate stage of administrative action with-
out reviewing the ultimate stage; they
are inapposite where the ultimate action
is itself being reviewed.18

~ [18] The second argument presented
by defendants and intervenor as pre-
venting judicial review under the Ad-
ministrative Procedure Act is that de-
fendants’ action constitutes “agency ac-
tion committed to agency dis-
cretion by law,” 5 U.S.C. § 701(a)(2).
The thrust of the argument is that the
Attorney General has absolute discretion
to institute litigation, 28 U.S.C. §§ 516,

made “‘consistent with” the Secretary’s de-
termination that no trust relationship exists,
that was not the sole basis for the Attorney
. General’s decision. The Notice incorporated
the determination of the Interior Depart-
‘ment and stated that, consistent with that
decision, the Justice Department was declin-
ing to institute the action requested by
plaintiffs. The Notice was filed in response
to the Court’s order of Jume 16, 1972 direct-
ing defendants, in the event their decision
was to deny plaintiffs’ request, to state their
reasons for so deciding. The only reason
stated in the Notice is the Secretary’s deter-
"mination that no trust relationship exists.
It is clear that the Attorney General adopt-
ed the Secretary’s determination as his only
reason for declining to bring suit.

18. The defendant Secretary is a proper party
because the Department of the Interior is
the federal agency primarily responsible for
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519, and that judicial review of his exer-
cise of that discretion is barred by the
doctrine of prosecutorial discretion.
United States v. Nixon, 417 U.S. 418,
683, 94 S.Ct. 3090, 41 L.Ed.2d 1039
(1974) ; Newman v. United States, 127

" U.S.App.D.C. 263, 382 F.2d 479, 480481

(1967) ; Smith v. United States, 375 F.
2d 243, 246-247 (5th Cir. 1967); In-
mates of Attica Correctional Facility v.
Rockefeller, 477 F.2d 375, 379-382 (2d
Cir. 1973); Weiss v. Morgenthau, 233 .
F.Supp. 307, 308 (S.D.N.Y.1964), aff’d
per curiam, 344 F.2d 428 (2d Cir.
1965); Application of James, 241 F.
Supp. 858, 860 (S.D.N.Y.1965); Boyd v.
United States, 345 F.Supp. 790, 794 (E.
D.N.Y.1972).19 This contention is based
on two fundamental misconceptions. In
the first place, plaintiffs do not ask this
Court to order the Attorney General to
bring suit on their behalf; in the
present action, plaintiffs seek only a de-
claratory judgment that the Noninter-
course Act establishes a trust relation-
ship between the United States and the
Passamaquoddies. In the second place,
the doctrine of prosecutorial discretion
cannot shield legal error. As the court
stated in Nader v. Saxbe, 497 F.2d 676,
679680 n. 19 (D.C.Cir.1974),

It would seem to follow that the exer-
cise of prosecutorial discretion, like
the exercise of Executive discretion

protecting Indian land and administering
government policy pursuant to statutes such
as the Nonintercourse Act. See, e. g., Hynes
v. Grimes Packing Co., 337 U.S. 86, 96-97,
69 S.Ct. 968, 93 L.EEd. 1231 (1949) ;: Boles v.
Greenville Housing Authority, 468 F.2a 476,
479 (6th Cir. 1972).

19. Similarly, intervenor cites several cases
which stand merely for the proposition that
25 U.S.C. § 175 (requiring that the United
States Attorney ‘“‘shall” represent all Indians
in all suits at law and equity) does not im-
pose a mandatory duty. Rincon Band of
Mission - Indians v. Escondido Mutual Water
Co., 459 F.2d 1082, 1084-1085 (9th Cir.
1972) ; United States v. Gila River Pima-
Maricopa Indian Community, 391 F.2d 53, 56
(9th Cir. 1968); Siniscal v. United States,
208 F.2d 406, 410 (9th Cir., 1953), cert. de-
nied, 348 U.S. 818, 75 S.Ct. 29, 99 I.Ed. 645
(1954). :
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generally, is subject to statutory and
constitutional limits enforceable
through judicial review. The law has
long recognized the distinction be-
tween judicial usurpation of discre-
tionary authority and judicial review
of the statutory and -constitutional
limits to that authority. Judicial re-
view of the latter sort is normally
available unless Congress has express-
ly withdrawn it. . (citations omitted).

See also Boyd v. United States, supra,
345 F.Supp. at 792-793. Where, as in
the present case, the decision of an ad-
ministrative official is based upon an er-
roneous legal conclusion, the courts have
an obligation to correct the error so that
he may exercise his discretion based
upon a correct understanding of the law.
Perkins v. Elg, 307 U.S. 325, 349-350,
59 S.Ct. 884, 83 L.Ed. 1320 (1939); Se-
_curities and Exchange Commission V.
Chenery Corp., 318 U.S. 80, 94, 63 S.Ct.
454, 87 L.Ed. 626 (1943); McGrath v.
Kristensen, 340 U.S. 162, 168-171, 71 S.
Ct. 224, 95 L.Ed. 173 (1950). See 5 U.
S.C. § 706. Cf. Citizens to Preserve
Overton Park, Inc. v. Volpe, 401 U.S.
402, 410, 91 S.Ct. 814, 28 L.Ed.2d 136
(1971); Abbott Laboratories v. Gard-
ner, 387 U.S. 136, 140-141, 87 S.Ct.
1507, 18 L.Ed.2d 681 (1967).

The Administrative Procedﬁre Act
does not bar judicial review of defend-
ants’ action.

[19] The Propriety of Declaratory
Relief. Intervenor contends that since
the Court is without authority to compel

the Attorney General to file suit on be-.

half of plaintiffs, the prayer for declara-
tory relief is merely an effort to obtain
an advisory opinion, which the Court
should decline to render. See Sierra
Club v. Morton, 405 U.S. 727, 732 n. 3,

92 S.Ct. 1361, 31 L.Ed.2d 636 (1972); "

Public Service Commission v. Wycoff
Co., 344 U.S. 237, 241, 73 S.Ct. 236, 97
L.Ed. 291 (1952). Intervenor’s argu-
ment is identical to that rejected by the
Supreme Court in Powell v. McCormack,
395 U.S. 486, 89 S.Ct. 1944, 23 L.Ed.2d
491 (1969). In that case, Adam Clayton

-dies.
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Powell sought both a declaratory judg-
ment that the House of Representatives
could not constitutionally prevent him
from taking his seat because of prior
misconduct, and a writ of mandamus or
an injunction to compel officers and em-
ployees of the House to seat him. The
District Court dismissed the complaint,
and the Court of Appeals affirmed on
the grounds that the case was not justi-
ciable because the requested coercive re-
lief would bring the judiciary into open
conflict with a coordinate branch and a
declaratory judgment would ‘“not finally
terminate, the controversy.” Powell v.
MeCormack, 129 U.S.App.D.C. 354, 395
F.2d 577, 597 (1968). The Supreme
Court reversed and remanded the case to
the District Court with instructions to
enter a declaratory judgment for Powell
and to consider other appropriate reme-
With respect to the defendants’
claim of nonjusticiability because -the
Court lacked power to grant coercive re-
lief, the Court said:

We need express no opinion about .
the appropriateness of coercive relief
in this case, for the petitioners sought
declaratory judgment, a form of relief

“the District Court could have issued. .
The Declaratory Judgment Act, 28 U.
S.C. § 2201, provides that a district
court may ‘““‘declare the rights

of any interested party
. whether or not further re-
lief is or could be sought.” The avail-
ability of declaratory relief depends
on whether there is a live dispute be-
tween the parties, and a request for
declaratory relief may be considered.
independently of whether other forms
of relief are appropriate. We thus
conclude that in terms of the general
criteria of justiciability, this case is
justiciable. 395 U.S. at 517-518, 89
S.Ct. at 1962 (citations omitted).

It is thus clear that plaintiffs are not
barred from declaratory relief merely
because this Court may not be able to .
faghion coercive relief. See also Perkins
v. BElg, supra, 307 U.S. at 349-350, 59 S.
Ct. 884; McGrath v. Kristensen, supra,
340 U.S. at 168-171, 71 S.Ct. 224.



JOINT TRIBAL COUN. OF PASSAMAQUODDY TRIBE v. MORTON 47
Cite as 383 I*.Supp. 649 (1975)

* * * * * *

Judgment will be entered for the
plaintiffs declaring that the Indian Non-

. intercourse Act, 25 U.S.C. § 177, is ap-

plicable to the Passamaquoddy Indian
Tribe; that the Act establishes a trust
relationship between the United States
and the Tribe; and that defendants may
not deny plaintiffs’ request for litiga-
tion in their behalf on the sole ground
that there is no trust relationship be-
tween the United States and the Tribe.
Plaintiffs may submit a proposed form
of decree, with notice to .defendants,
within ten days. Defendants may
present their comments thereon within
five days thereafter.

It is so ordered.

APPENDIX
I

Contacts between the Federal Govern-
‘ment and the Passamaquoddy
Tribe since 1776

1. On December 24, 1776, George
Washington wrote to the Passamaquod-
dy Tribe and told them that he was glad
to hear that the Tribe had accepted the
chain of friendship which he sent in
February 1776, and warned the Tribe
against turning against the TUnited
States.

2. John Allan served as the Continental
Congress’ agent to the Indians of the
Northeast during the American Revolu-
tionary War. Appointed in 1777, he was
instructed to enlist the support of the
Indian tribes for the American colonies.
In May 1777 Allan met with the Passa-
maquoddy and St. John’s Tribes. In
recognition of Allan’s promises that the
Tribe would be given ammunition for
hunting, protection of their game and
hunting grounds, regulation of trade to
prevent imposition, the exclusive right
to hunt beaver, the free exercise of reli-
gion, a clergyman, and the appointment
of an agent for their protection and sup-
port in time of need, the Passamaquoddy
Tribe pledged their support to the colo-
nies.

In 1783 and 1784 Allan wrote several
letters to the Federal Government in
which he indicated that the Passama-
quoddy Indians had greatly assisted the
American cause and urged Congress to
fulfill the promises he had made on be-
half of the Government, especially with
respect to protecting Passamaquoddy
hunting grounds. Congress failed to act
on Allan’s recommendations, and on
March 5, 1784, Allan’s appointment was
revoked pursuant to a resolution of the
Continental Congress revoking the ap-
pointments: of all Indian Superintend-
ents. -

3. In 1793 the same John Allan ap-
peared before the Massachusetts General
Court. He reported that during the
Revolutionary War the Passamaquoddy
Tribe had relinquished their claims to
land in Massachusetts on the condition
that the United States would confirm
the Tribe’s right to inhabit, unmolested,
certain parcels of their aboriginal terri-
tory.

4. In 1819 Congress passed legislation
entitled, “An Act making provision for
the civilization of the Indian tribes ad-
joining the frontier settlements.” Act
of March 3, 1819, 3 Stat. 516. In 1824,
using funds appropriated pursuant to
this Act, the Federal Government con-
tributed $233.00 to the Tribe, an amount
which covered one-third of the cost of
the construction of a school. From 1824
to 1828 the Federal Government used
funds appropriated pursuant to the 1819
Act to contribute $250.00 a year to Eli-
jah Kellogg, a missionary to the Indians,
who sought to establish and maintain a
school for the Passamaquoddies. In
1829 the Government withheld funds for
the school because of intra-tribal dis-
putes concerning the religion of the Su-
perintendent. In December 1829 two
leaders of the Passamaquoddy Tribe,
Deacon Sockbason and Sabattis Neptune,
met in Washington with Thomas L.
McKenny, Director of the Office of In-
dian Affairs, and John H. Eaton, Sécre-
tary of War, seeking a reinstatement of
the funds for the school, money to hire a
priest, and a parcel of land. Although
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the funds for the school were temporari-
ly reinstated and money for a priest was
provided, all funds were permanently
terminated in 1831 because of the con-
tinuation of sectarian strife.

5. In December 1829 President Jackson
requested funds from Congress to pur-
chase additional land for the Passama-
quoddy Tribe. Congress failed to act on
the President’s request.

6. In July 1832 the Commissioner of
Indian Affairs, Elbert Herring, denied
Kellogg’s request for funds for the im-
provement of Passamaquoddy agricul-
ture. :

7. During the period 1899 to 1912, five
members of the Passamaquoddy Tribe
attended the Carlisle Indian School at
Carlisle, Pennsylvania. In 1970 a mem-
ber of the Passamaquoddy Tribe gradu-
ated from Haskel Indian College at
Lawrence, Kansas.

8. Since 1965 the Tribe has received
funds from the Department of Housing
and Urban Development, the Office of
Economic Opportunity and Federal
agencies other than the Department of
the Interior. Although eligibility for
such assistance has been determined by
criteria applicable to all citizens, in
many instances the funds were taken
from special Indian allocations or were
administered by special Indian desks
within the various agencies.

11

Contacts between the States of Massa-
chusetts and Maine and the Passa-
maquoddy Tribe since 1776 Massa-
chusetts Contacts

1. On July 19, 1776, the Governor of"

Massachusetts on behalf of Massachu-
setts and the other states entered into a
treaty of alliance and friendship with
delegates from the St. John’s and Mic-
mac Tribes in which the Indian dele-
gates agreed to use their influence to
convince the Passamaquoddy and other
tribes to supply men for George Wash-
ington’s army..

2. In 1792 leaders of the Passamaquod-
dy Tribe petitioned Massachusetts for
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land wheré they could “assemble unmo-
lested.” In response to the petition, the
Massachusetts Legislature appointed a
committee to assign land to the Passa-
maquoddy Indians. Treaty negotiations
began in 1793, and on September 24,
1794 Massachusetts and the Passama-
quoddy Tribe entered into a treaty.
John Allan, the former Federal Indian
agent, was one of the members of the
committee appointed by the Massachu-
setts Legislature, and his name appears
as one of the signers of the treaty for
Massachusetts. By the terms of the
treaty, the Passamaquoddy Tribe sur-
rendered all claims to land in the terri-
tory of Massachusetts in exchange for a
conveyance of 23,000 acres of land at In-
dian Township, ten acres of land at
Pleasant Point, and the exclusive right
to fish and hunt the Schoodic River, all
in the District of Maine. Seven years
later, in 1801, Massachusetts assigned
an additional 90 acres of land at Pleas-
ant Point to the Tribe.

3. In 1819 Massachusetts passed legis-
lation commonly known as the Articles
of Separation, which provided for the
establishment of Maine as a separate
State. Under the Articles of Separation
Maine agreed to ‘“assume and perform
all duties and obligations of the Com-
monwealth, towards the Indians within
said District of Maine, whether the
same arise from treaties or otherwise,
.7 Seen. 2, supra.

Maine Contacts

4. Since its admission as a State in
1820, Maine has enacted approximately
350 laws which relate specifically to the
Passamaquoddy Tribe. This legislation
includes 72 laws providing appropria-
tions for or regulating Passamaquoddy
agriculture; 83 laws making provision
for the appropriation of necessities,
such as blankets, food, fuel, and
wood, for the Tribe; 85 laws relating to
educational services and facilities for
the Tribe; 13 laws making provision for
the delivery of health care services and

facilities to the Tribe; 22 laws making 4

allowance for Passamaquoddy housing
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(Me.Const. art. 9, § 14-D, authorizes the
Legislature to make available a fund not
to exceed $1,000,000.00 for the purpose
of insuring mortgages on homes owned,
“by members of the 2 tribes on several
Indian reservations”); 54 laws making
special provision for Indian indigent re-
lief; 54 laws relating to the improve-
ment and protection of roads and water
on the Passamaquoddy reservation; and
15 laws providing for the legal represen-
tation of the Tribe and its members.

5. The following is a representative
sample of Maine statutes currently in
effect providing for the welfare and pro-
tection of the Passamaquoddy Tribe.

a. Beginning in 1823 Maine has ad-
“.ministered trust funds on behalf
of the Passamaquoddy Tribe, 22
M.R.S.A. § 4834, as amended, P.
L.1973, ch. 141, creates a trust
fund out of the annual net pro-
céeds from the sale of timber and
grass taken from Indian Town-
ship. This statute permits the
tribal council to determine the-
manner in which a certain per-

centage of the funds shall be ex-

pended.

b. 22 M.R.S.A. § 4707 renders void
any contract made by an Indian
for the sale or disposal of trees,
timber, or grass on Indian lands.

c. 22 M.R.S.A. § 4709 authorizes the
Attorney General, on his own ini-
tiative or at the request of a
Tribe, to sue in the name of the
Tribe in actions for money owed
the Tribe for injuries done to
tribal land. The damages re-
covered by such a suit are to be
distributed by the Commissioner
of Indian Affairs, or invested in
useful ‘articles.

d.

In 1954 an amendment to the
Maine Constitution, Me.Const. art.
2, § 1, extended the franchise to
Indians. 22 M.R.S.A. § 4831, as
amended, P.L.1973, ch. 104, au-
thorizes an official tribal govern-
ment. This statute provides that
each Passamaquoddy reservation
shall have a governor, lieutenant
governor, and six-man tribal coun-
c¢il. It further provides that each
reservation shall elect, on an alter-
nate basis, a representative to the
State Legislature to serve as the
Passamaquoddy representative.

22 M.R.S.A. § 4702, as amended
P.1.1971, ch. 544, establishes a
Department of Indian Affairs,
which is under the control and su-
pervision of the Commissioner of
Indian Affairs. 22 M.R.S.A. §
4733, as adopted, P.L.1967, ch.
252, eff. May 8, 1967, provides for
the creation of an Indian Housing
Authority.

Maine has always retained a vari-
ety of miscellaneous laws which
affect various aspects of Passama-
quoddy tribal life. For instance,
current Maine statutes permit
members of the Tribe to obtain
free hunting and fishing licenses,
12 M.R.S.A. § 2401-B(7), as
amended, P.1.1973, ch. 92; forbid
any person from keeping Indian
skeletons or bones for more than a
year without returning them to
the Tribe for burial, 22 M.R.S.A.
§ 4720, as adopted, P.L.1973, ch.
788, §§ 95, 96, eff. April 1, 1974;
and impose a $250.00 fine upon
any person who poses as an Indian
for the purpose of vending goods
or wares, 22 M.R.S.A. § 4715,
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These were a medical certificate stating
that petitioner was suffering from tu-
berculosis, a service memo, and a call-in
letter addressed to him in Mexico. He
contends that it was error to admit them
because they lacked probative value and
their authors were not present at the
hearing.

Since the documents tended to corrob-
orate a key portion of the statement in
Form 1-213, petitioner’s return to Mexi-
co in 1961 for health reasons, their rele-
" vance is undeniable. Nor does the lack

of foundation téstimony by live witness-
es in a deportation hearing necessitate
reversal. Hernandez v. INS, 498 F.24
919, 921 (9th Cir. 1974); Marlowe v. INS,
457 F.2d 1314, 1315 (9th Cir. 1972).
Without evidence to indicate the need to
‘ have these witnesses present, we cannot
say that their absence was so fundamen-
tally unfair so as to violate due process.

Qur standard on review of a de-
portation order, fixed by 8 TU.S.C.

§ 1105a(a)(4), is limited to determining .

that the agency’s order is supported by
reasonable, substantial, and probative ev-
idence on the record considered as a
whole. Lavoie, 418 F.2d at 735. From
the Form 1-2183 and the corroborative
documents it was found that petitioner
left the United States in 1961 and re-en-
tered in 1972 without inspection or prop-
er documentation. This finding is sup-
ported by substantial, probative evidence
and will not be overturned by this court.

[7] Under 8 U.S.C. § 1361, petitioner
bore the burden of proof on the issue of
legal entry. Since he offered no evi-
dence to rebut the evidence of illegal
entry in 1972, the order of deportability
must be affirmed.

[8, 9] Petitioner also appeals the de-
nial of the privilege of voluntary depar-
ture. 8 U.S.C. § 1254(c). He presented
no evidence in support of his eligibility,
contending that there existed sufficient
information in his administrative file to
support the application. The petitioner
bears the burden of proof to ‘establish
eligibility for voluntary departure. Kha-
Iaf v. INS, 861 F.2d 208 (7th Cir. 1966).
Good moral character of the alien is a
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prerequisite. Since no evidence of that
was presented, it was not an abuse of
discretion to deny him the status of vol-
untary departure.

The petition for review of the Serv-
ice’s order of deportation is denied and
the order is affirmed.
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cials appealed. The Court of Appeals,
Levin H. Campbell, Circuit Judge, held
that the Nonintercourse Act applies to
the Passamaquoddy Tribe and estab-
lished a trust relationship between the
United States and the tribe. No con-
gressional termination of the guardian-

ship role was shown, and neither the

tribe nor the state of Maine would have
the right to terminate the federal
government’s responsibility.

Judgment affirmed.

1. Indians =10 A ‘

Right to extinguish Indian title is
attribute of sovereignty which no state,
but only United States, can exercise, and
Nonintercourse Act gives statutory ree-
ognition to that fact. 25 U.S.C.A. § 177;
Act July 22, 1790, 1 Stat. 137; Act Mar.
1, 1793, 1 Stat. 329; Act Mar. 3, 1819, 3
Stat. 516; Act Mar. 8, 1820, 3 Stat. 544.

2. Indians &2

Passamaquoddy Tribe of Indians,
though not otherwise federally recog-
nized, is “tribe” within Nonintercourse
Act. 25 US.C.A. § 177.

See publication Words and Phrases
for other judicial constructions and
definitions.

3, Indians <=6

Congress’ power to regulate com-
merce includes authority to decide when
and to what extent it shall recognize
particular Indian community as depend-
ent tribe under its guardianship, and
Congress has right to determine for it-
self when guardianship maintained over
Indian shall cease, but Congress’ power
is limited in sense that it may not bring
.community or body of people within
range of its power by arbitrarily calling
them an Indian tribe, and may exercise
its guardianship and protection only in
respect of distinctly Indian communities.
25 U.S.C.A. § 177; U.S.C.A.Const. art. 1,
§ 8.

4, Indians &=7

Voluntary assistance rendered hy
state to Indian tribe is not necessarily
“inconsistent with federal protection, and
Maine’s assumption of duties to Passa-

_ment’s

magquoddy Tribe did not cut off whatev-
er. federal duties existed. 25 U.S.C.A.
§ 177; 22 M.R.S.A. § 4831.

5. Indians &7
Unwillingness of Congress to furnish
aid when requested by Passamaquoddy
Indian Tribe did not alone show congres-
sional intention that Nonintercourse Act
should not apply. 25 U.S.C.A. § 177.

6. Indians &=10

Under Nonintercourse Act, federal
government bears trust relationship to
Passamaquoddy Indian Tribe; such rela-
tionship under the Act pertains to land
transactions which are or may be cover-
ed by the Act and is rooted in rights and
duties encompassed or created by the
Act. 25 US.C.A. § 177.

7. Indians &=6

Once Congress has established trust
relationship with an Indian tribe, Con-
gress alone has right to determine when
its guardianship shall cease; neither the
tribe nor state of Maine, separately or
together, has right to make that decision
and so to terminate the federal govern-
responsibilities. 256 U.S.C.A.
§ 177, 22 M.R.S.A. § 4831.

8. Indians &6

Any withdrawal of trust obligations
toward Indian tribe by Congress would
have to be plain and unambiguous to be
effective. 25 U.S.C.A. § 177.

9. Indians &=6

Record 1in  Indian tribe’s action
against Secretary of the Department of
the Interior and other defendants failed
to establish that- Congress had at any
time terminated or withdrawn its protec-
tion which had been extended under the
Nonintercourse Act. 25 U.S.C.A. § 177.

10. Courts &=365(1) '

Federal government had no obliga-
tion to respond to decision by the Su-
preme Judicial Court of Maine, which
could not affect federal authority with
respect to Indian tribe, and federal
goverfiment’s alleged failure to react to
such decision was not to be taken by a
federal district court as an acknowledg-
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ment of such state court ruling. 25 U.S,
C.A. § 177.

Martin L. Wilk, Deputy Atty. Gen,,
with whom Joseph E. Brennan, Atty.
Gen., was on brief, for State of Maine,
Augusta, Me., appellant.

Edmund B. Clark, Atty., Dept. of Jus-
tice, with whom Wallace H. Johnson,
Asst. Atty. Gen., Walter Kiechel, Deputy
Asst. Atty. Gen., and Edward J. Shawak-
er, Atty., Dept. of Justice, Washington,
D. C, for Rogers C. B. Morton, appel-
lants,

Thomas N. Tureen, Calais, Me., with
whom David C. Crosby, Barry A. Margo-
lin, Calais, Me., Stuart P. Ross, Hogan &
Hartson, Washington, D. C., Robert S.
Peleyger, Boulder, Colo.,” and Robert E.
Mittel, Portland, Me., were on brief for
appellees. .

Before COFFIN, Chief Judge, McEN-
TEE and CAMPBELL, Circuit Judges.

LEVIN H. CAMPBELL, Circuit
Judge. :

This is an appeal from a declaratory.

judgment entered in the District Court
for the District of Maine. 388 F.Supp.
649, 667 (D.Me.1975).

Plaintiffs are, under Maine law, the
political representatives of the Passa-
maquoddy Indian Tribe (‘“the Tribe”).
22 M.R.S.A. § 4831 (Supp.1975). They
brought this action against the Secretary
of the Interior and the Attorney General
of the United States after the Secretary
refused to initiate a lawsuit against the

1. 28 U.S.C. § 2415(b) sets forth a special stat-
ute of limitations for actions seeking damages
resulting from trespass on Indian lands. The
time for filing such an action was originally
July 18, 1972, but has since been extended by
Congress to July 18, 1977. Act of October 13,
1972, P.L. 92-485, 86 Stat. 803.

2. Title 25 U.S.C. § 177 provides as follows:

“No purchase, grant, lease, or other convey-
ance of lands, or of any title or claim thereto,
from any Indian nation or tribe of Indians,
shall be of any validity in law or equity, unless
the same be made by treaty or convention
entered into pursuant to the Constitution. Ev-
ery person who, not being employed under the

528 FEDERAL REPORTER, 2d SERIES

State of Maine on behalf of the Tribe.
Earlier, in a letter to- the Commissioner
of the Bureau of Indian Affairs, the
Tribe had stated the following griev-
ances against Maine and its predecessor,
Massachusetts (hereinafter collectively
“Maine”): that Maine had divested the
Tribe of most of its aboriginal territory
in a treaty negotiated in 1794; that
Maine had wrongfully diverted 6,000 of
the 23,000 acres reserved to the Tribe in
that treaty; and that Maine had mis-
managed tribal trust funds, interfered
with tribal self-government, denied trib-
al hunting, fishing and trapping rights,
and taken away the right of members to
vote, from 1924 to 1967. The Tribe had
requested the Secretary to sue Maine on
its behalf to redress these asserted
wrongs before July 18, 1972, the date an
action would allegedly be barred.! Al-
though the Commissioner of the Bureau
of Indian Affairs favored compliance
with plaintiffs’ request, defendants did
not act. ‘

On June 2, 1972, plaintiffs filed this
action, seeking a declaratory judgment
that the Tribe is entitled to federal pro-
tection under the Indian Nonintercourse
Act, 25 U.S.C. § 1772 and a preliminary
injunetion ordering defendants to file a
protective action on the Tribe's behalf
against the State of Maine by July 18,
1972. Defendants persisted in their re-
fusal to sue for the Tribe, relying upon
the advice. of the Acting Solicitor for the
Department of the Interior, who stated,

“[N]o treaty exists between the United
States and the Tribe and, except for

authority of the United States, attempts to ne-
gotiate such treaty or convention, directly or
indirectly, or to treat with any such nation or
tribe of Indians for the title or purchase of any
lands by them held or claimed, is liable to a
penalty of $1,000, The agent of any State who
may be present at any treaty held with Indians
under the authority of the United States, in the
presence and with the approbation of the com-
missioner of the United States appointed to
hold the same, may, however, propose to, and
adjust with, the Indians the compensation to
be made for their claim to lands within such
State, which shall be extinguished by treaty.”
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isolated and inexplicable instances in
the past, this Department, in its trust
capacity, has had no dealings with the
Tribe. On the contrary, it is the
States of Maine and Massachusetts
which have acted as trustees for the
tribal property for almost 200 years.

. [Wle are aware that the
Trlbe may thus be foreclosed from
pursuing its claims against the State
in the federal courts. However, as
there is no trust relationship between
the United - States and this Tribe,
. the Tribe’s proper legal rem-
edy should be sought elsewhere.”

After a hearing, the district court or-
dered defendants to file suit by July 1,
1972, and to include all matters of which
the Tribe had complained. In compli-
ance, they instituted United States v.
Maine, Civil No. 1966 N.D. An appeal
from that order was dismissed on mo-
tions of both plaintiffs and defendants.
Civil No. 1966 N.D. has meanwhile been
stayed pending final determination of
the present action.

Plaintiffs then filed two amended and
supplemental complaints herein, aban-
doning their request for an injunction
and seeking only a declaratory judg-
ment. The State of Maine was allowed
to intervene. As finally framed and ar-
gued in the district court, the issues
were,} (1) whether the Nonintercourse
Act applies to the Passamaquoddy Tribe;
(2) whether the Act establishes a trust
relationship between the United States
and the Tribe; and (3) whether the
United States may deny plaintiffs’ re-
quest for litigation on the sole ground
that there is no trust relationship. The
district court ruled in plaintiffs’ favor on
all points. Both the federal defendants
and the State of Maine appeal. We af-

3. Plaintiffs also requested in their second
amended and supplemental complaint a declar-
atory judgment that the U.S.Const. art. I, §§ 8
and 10, and art. II, § 2, are applicable to the
Tribe. Relief along these lines was not pur-
sued below and is not now an issue.

firm, subject to the quallflcatlons herein-
after stated.

1

The issues in this proceeding can best
be understood in light of facts about the
Tribe appearing in the parties’ stipula-
tion and exhibits and in the district
court’s comprehenswe and scholarly opin-
iond

The Tribe now resides on two reserva-
tions in Washington County in Maine.
Its members and their ancestors, as was
agreed below, have constituted an Indian
tribe in both the racial and cultural
sense since at least 1776. Plaintiffs al-
lege that until 1794 the Tribe occupied
as its aboriginal territory all of what is
now Washington County and certain oth-
er land in Maine. In 1777, the Tribe
pledged its support to the American Col-
onies during the Revolutionary War in
exchange for promises by John Allan,
Indian agent of the Continental Con-
gress, that the Tribe would be given am-
munition for hunting, protection for
their game and hunting grounds, regula-
tion of trade to prevent imposition, the
exclusive right to hunt beaver, the free
exercise of religion, and a clergyman.
In addition, an agent would be appointed
for their protection and support in time
of need. Allan, as Superintendent of the
Eastern Indian Agency, reported to the.
federal government on several occasions
in 1783 and 1784 that the Passamaquod-
dy Tribe had greatly assisted the revolu-
tionary cause and urged Congress to ful-
fill these promises made on the Govern-
ment’s behalf. Allan also transmitted
the views of the Tribe in this regard.
However, the Continental Congress
failed to act on Allan’s recommendations.
His appointment was revoked in March
1784, under a resolution revoking the ap-
pointments of all Indian Superintend-

4. Plaintiffs’ contentions that the Department
of the Interior has wrongfully turned its back
on the Tribe, and that federal guardianship
must replace that of the State, are elaborated
in detail in O'Toole & Tureen, State Power and
the Passamaquoddy Tribe; “A Gross National
Hypocrisy?”, 23 Me.L.Rev. 1 (1971).
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ents. In 1790, the First Congress adopt-
ed the Indian Nonintercourse Act.5

In 1792, the Passamaquoddy Tribe pe-
titioned Massachusetts for land upon
which to settle, and Massachusetts ap-
pointed a committee to investigate, one
member of which was the same John
Allan. Allan reported that during the
Revolutionary War the Passamaquoddy
Tribe had given up its claims to lands
known to be its haunts.on the condition
that the United States would confirm its

“ancient spots of ground” and a suitable
tract for the use of both the Tribe and
all other Indians who might resort there.
Soon after, in 1794, Massachusetts en-
tered into an agreement, also referred to
as a treaty, with the Passamaquoddy
Tribe by which the Tribe relinquished all
its rights, title, interest, claims or de-
mands of any lands within Massachu-
setts in exchange for a 23,000 acre tract
comprising Township No. 2 in the first
range, other smaller tracts, including ten
acres at Pleasant-point, and the privilege
of fishing on both branches of the
Schoodic River. All pine trees fit for
masts were reserved to the state govern-
ment for a reasonable compensation.. An
additional ninety acres at Pleasant-point
were later appropriated to the use of the
Tribe by Massachusetts in 1801.

Since 1789, Massachusetts and later
Maine have assumed considerable respon-
sibility for the Tribe’s protection and
welfare. Maine was a District of Massa-
chusetts until 1819, when it separated
from Massachusetts under the Articles of
Separation, Act of June 19, 1819, Mass.
Laws, ch. 61, p. 248, which were incorpo-
rated into the Maine Constitution as Ar-
ticle X, Section 5. The Articles provided
that Maine “shall assume and
perform all the duties and obligations of

5. The first Nonintercourse Act, 1 Stat. 137,
138, provided that “no sale of lands made by
any Indians, or any nation or tribe of Indians
within the United States, shall be valid to any
person or persons, or to any state
unless the same shall be made and duly exe-

~cuted at some public treaty, held under the
authority of the United States.” This ‘was
amended in 1793, 1 Stat. 329, 330: “No pur-

“the Tribe.
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this Commonwealth [Massachusetts], to-
wards the Indians within said District of
Maine, whether the same arise from
treaties, or otherwise .’ Maine
was thereafter recognized by Congress
and admitted to the Union. Act of
March 3, 1820, ch. 19, 3 Stat. 544. The
Maine Constitution, with the above quot-
ed provision relating to the Indians, was
read in the Senate, referred to commit-
tee, and finally declared by Congress to
be established in the course of the ad-
mission proceedings.

Since its admission as a state, Maine
has enacted approximately 350 laws
which relate specifically to the Passama-
quoddy Tribe. This legislation includes
72 laws providing appropriations for or
regulating ‘Passamaquoddy agriculture;
33 laws making provision for the appro-
priation of necessities, such as blankets,
food, fuel, and wood, for the Tribe; 85
laws relating to educational services and
facilities for the Tribe; 13 laws making
provision for the delivery of health care
services and facilities to the Tribe; 22
laws making allowance for Passama-
quoddy housing; 54 laws making special
provision for Indian indigent relief; 54
laws relating to the improvement and
protection of roads and water on the
Passamaquoddy reservation; and 15 laws
providing for the legal representation of
the Tribe and its members.

In contrast, the federal government’s
dealings with the Tribe have been few.
It has never, since 1789, entered into a
treaty with the Tribe, nor has Congress
ever enacted any legislation mentioning
In 1824, the Department of
War contributed funds to the Tribe, one-
third toward the construetion of a school,
pursuant to an act for the civilization of
Indian tribes. ~Act of March 3, 1819, 3
Stat. 516. It also gave money annually

chase or grant of lands, or of any title or claim
thereto, from any Indians or nation or tribe of
Indians, within the bounds of the United
States, shall be of any validity in law or equi-
ty, unless the same be made by a treaty or
convention entered into pursuant to the consti-
tution.” Subsequent amendments have made
no major changes and the present version was
enacted in 1834. (See note 2 supra.)
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from 1824 to 1828 under the same act to
Elijah Kellogg of the Society for the
Propagation of the Gospel Among the
Indians, to support a school for the
Tribe. The funds were granted at the
request of the State of Maine, were
channeled through the State, and were
subject to.State controls. Kellogg, ac-
cording to one nineteenth century
source, was himself sent to the Tribe as
a schoolmaster by the State of Maine,
and as a missionary by the Missionary
Society of Massachusetts. These funds
were withheld during 1829 because of
intra-tribal differences concerning the
religion of the Superintendent of the
> school and, as a result, two principal men
of the Tribe, Deacon Sockbason and Sa-

battis Neptune, went to Washington to

meet with Thomas L. McKenney, Di-
rector of the Office of Indian Affairs,
and John H. Eaton, Secretary of War, to
seek reinstatement of the school funds
and additional money to hire a priest
and to purchase a parcel of land. Money
was again appropriated for the school
and the priest in 1830, although discon-
tinued after 1831 on account of the same
intra-tribal differences. However, de-
spite a request from President Jackson,
Congress failed to appropriate any mon-
ey to purchase land for the Tribe. After
the school funds were again suspended
during 1831 because of the same sectari-
an strife, the Tribe requested that the
funding be reinstated and used for the
improvement of the Tribe’s agriculture;

this request was also denied and the’

funding was never resumed. During the
period from 1899 to 1912, five members
of the Tribe attended the Carlisle Indian
School for short periods of time. A
member of the Tribe also graduated
from Haskel Indian College in 1970.
Since 1965, various federal agencies oth-
er than the Department of the Interior
have provided funds to the Tribe under
federal assistance programs available to
all citizens meeting the requirements of
the program. Some of these funds were
taken from special Indian allocations or
were administered by special Indian
desks within the various agencies.  In
1966, the General Counsel to the Depart-

ment of Housing and Urban Develop-
ment, writing to the Commissioner of
the Maine Department of Indian Affairs
in regard to the establishment of public
housing authorities by the governing
councils of the Passamaquoddy and Pe-
nobscot Tribes, stated in part that “[i]t is
our understanding that these tribes do
not have any governmental powers in
their own right or by virtue of any fed-
eral law. ?

In- 1968, the Tribe brought suit against
the Commonwealth of Massachusetts in
the Massachusetts state courts alleging
that the Commonwealth, with the con-
sent of the federal government, assumed
jurisdiction over and responsibility for
the Tribe and that by the act admitting
Maine into the Union, Congress con-
firmed and ratified that relationship.

II

. The central issue in this action is
whether the Secretary of the Interior
was correct in finding that the United
States has no “trust relationship” with
the Tribe and, therefore, should play no
role in the Tribe’s dispute with Maine.
Whether, even if there is a trust rela-
tionship with the Passamaquoddies, the
United States has an affirmative duty to
sue Maine on the Tribe’s behalf is a sep-
arate issue that was not raised or decid-
ed below and which consequently we do
not address. The district court held only
that defendants “erred in denying plain-
tiffs’ request for litigation on the sole
ground that no trust relationship exists
between the United States and the Pas-
samaquoddy Tribe.” It was left to the
Secretary to translate the finding of a
“trust relationship” into concrete duties.

Over the years, the federal govern-
ment has recognized many Indian tribes,
specifically naming them in treaties,
agreements, or statutes. The general
notion of a “trust relationship,” often
called a guardian-ward relationship, has
been used to characterize the resulting
relationship between the federal govern-
ment and those tribes, see Worcester v.
Georgia, 31 U.S. (6 Pet.) 515, 8 L..Ed. 483
(1832); Cherokee Nation v. Georgia, 30
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US. (6 Pet.) 1, 8 L.Ed. 25 (1831); and
the cases cited in the district court’s
opinion, 388 F.Supp. at 662-63. It is the
defendants’ and the intervenor’s conten-
tion here that such a relationship may
only be claimed by those specifically rec-
ognized tribes. :
The Tribe, however, contends other-
wise. It rests its claim of a trust rela-
tionship on the Nonintercourse Act, en-

acted in its original form by the First

Congress in 1790 to protect the lands
of “any tribe of Indians.”
Plaintiffs argue, and the district court
found, that the unlimited reference to
“any tribe” must be read to
include the Passamaquoddy Tribe as well
as tribes specially recognized under sepa-
rate federal treaties, agreements or stat-
utes. As the Act applies to them, plain-
tiffs urge that it is sufficient to evidence
congressional acknowledgement of a
trust relationship in their case at least as
respects the Tribe’s land claims.

Before turning to the district court’s
rulings, we must acknowledge a certain
awkwardness in deciding whether the

Act encompasses the Tribe without con--

sidering at the same time whether the
Act encompasses the controverted land
transactions with Maine. Whether the
Tribe is a tribe within the Act would
best be decided, under ordinary circum-
stances, along with the Tribe’s -specific
land claims, for the Act only speaks of
tribes in the context of their land deal-
ings. If that approach were adopted
here, however, the Tribe would be de-
prived of a decision in time to do any
good on those matters cited by the
Department of the Interior as reasons
for withholding assistance in litigation
against Maine. And without United
States participation, the Tribe may find
it difficult or impossible ever to secure a
judicial determination of the claims.
Given, in addition, the federal govern-

6. Indian title, aiso called “right of occupancy,”
refers to the Indian tribes’ aboriginal title to
land which predates the establishment of the
United States. See, e. g.,, Oneida Indian Na-
tion v. County of Oneida, 414 U.S. 661, 667, 94
S.Ct. 772, 39 L.Ed.2d 73 (1974). The right to
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ment’s protective role under the Nonin-
tercourse Act, see below, it is appropri-
ate that plaintiffs and the federal
government learn how they stand on
these core matters before adjudication of
the Tribe’s dispute with Maine.

"Yet the resulting bifurcation of deci-
sion necessarily restricts the reach of the
present rulings. In reviewing the dis-
trict court’s decision that the Tribe is a
tribe within the Nonintercourse Act, we
are not to be deemed as settling, by im-
plication or otherwise, whether the Act
affords relief from, or even extends to,
the Tribe’s land transactions with Maine.
When and if the specific transactions are
litigated, new facts and legal and equita-
ble considerations may well appear, and
Maine should be free in any such future
litigation to defend broadly, even to the
extent of arguing positions and theories
which overlap considerably those treated
here, _

Now, however, for purposes of the is-
sues currently existing between them-
selves and the federal government, plain-
tiffs are entitled to declaratory rulings
on the basis of which courses can be
charted and actions planned and taken.

A. Is the
“tribe”
Aect?

[1] The district court found the Pas-
samaquoddy Tribe to be within the lan-
guage of the Nonintercourse Act, “any

tribe of Indians.” It read the
quoted language as encompassing all
tribes of Indians. The court reasoned
that the Act should be given its plain
meaning, there being no evidence of any
contrary congressional intent, legislative
history, or administrative interpretation;
that the policy of the United States is to
protect Indian title;® that there is no
reason why the Passamaquoddy Tribe
should be excluded since it is stipulated

Passamaquoddy Tribe a
within the Nonintercourse

extinguish Indian title is an attribute of sover-
eignty which no state, but only the United
States, can exercise, the Nonintercourse Act
giving statutory recognition to that fact. Id. at
667, 670, 94 S.Ct. 772; O’Toole & Tureen, su-
pra note 4, at 25-26.
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to be a tribe racially and culturally; that
there is no requirement that a tribe
must be otherwise recognized by the fed-
eral government to come within the
Nonintercourse Act; and that even if
“tribe” is thought to be ambiguous, it
should be construed non-technically and
to the advantage of Indians so as to
include the Passamaquoddy Tribe.

[2,3] Intervenor and defendants con-
tend that “any tribe of Indi-
ans” is ambiguous; that its proper
meaning is a community of Indians
which the federal government has at
some time specifically recognized; and
that the Passamaquoddy Tribe is, in that
sense, not a tribe. “No court”, says in-
tervenor, “has ever held a statute regu-
lating trade and intercourse with Indians
to apply to a tribe which the Federal
Government disavows any relationship
with. . . .7 ‘

But while Congress’ power to regulate
commerce with the Indian tribes, U.S.
Const. art. I, § 8, includes authority to
decide when and to what extent it shall
recognize a particular Indian community
as a dependent tribe under its guardian-
ship,) United States v. Sandoval, 231
US. 28, 46, 34 S.Ct. 1, 58 L.Ed. 107
(1913), Congress is not prevented from
legislating as to tribes generally; and

this appears to be what it has done in

successive versions of the Nonintercourse
Act. There is nothing in the Act to sug-
gest that “tribe” is to be read to exclude
a bona fide tribe not otherwise federally
recognized.® Nor, as the district court
found, is there evidence of congressional
intent or legislative history squaring

7. Congress also has “a right to determine for
itself when the guardianship which has been
maintained over the Indian shall cease.” Unit-
ed States v. Sandoval, 231 U.S. 28, 46, 34 S.Ct.
1, 6, 58 L.Ed. 107 (1913). On the other hand,
Congress’ power is limited in the sense that it
may not bring “a community or body of peo-
ple within the range of [its] power
by arbitrarily calling them an Indian tribe,”
and may exercise its guardianship and protec-
tion only “in respect of distinctly Indian com-
munities.”” Id. It having been stipulated,
however, that the Passamaquoddy Tribe is a
tribe in both the racial and cultural sense,

with appellants’ interpretation. Rather
we find an inclusive reading consonant
with the policy and purpose of the Act.
That policy has been said to be to pro-
tect the Indian tribes’ right of occupan-
cy, even when that right is unrecognized
by any treaty, United States v. Santa Fe
Pacific R. Co., 314 U.S. 339, 345, 347, 62
S.Ct. 248, 86 L.Ed. 260 (1941), rehearing
denied, 3814 U.S. 716, 62 S.Ct. 476, 86
L.Ed. 570 (1942), and the purpose to pre-
vent the unfair, improvident, or improp-
er disposition of Indian lands, Federal
Power Commission v. Tuscarora Indian
Nation, 362 U.S. 99, 119, 80 S.Ct. 543, 4 -
L.Ed.2d 584, rehearing denied, 362 U.S.
956, 80 S.Ct. 858, 4 L.Ed.2d 873 (1960);
United States v. Candelaria, 271 U.S.
432, 441, 46 S.Ct. 561, 70 L.Ed. 1023
(1926). Since Indian lands have, histori-
cally, been of great concern to Congress,
see Oneida Indian Nation v. County of
Oneida, 414 U.S. 661, 667, 94 S.Ct. 772,
39 L.Ed.2d 78 (1974), we have no diffi-
culty in concluding that Congress intend--
ed to exercise its power fully.

This is not to say that if there were
doubt about the tribal status of the
Tribe, the judgments of officials in the
federal executive branch might not be of
great significance. The Supreme Court
has said that, “it is the rule of this court
to follow the executive and other politi-
cal departments of the government,
whose more special duty is to deter-
mine such affairs.” United States v.
Sandoval, 231 U.S. at 47, 34 S.Ct. at 6,
quoting United States v. Holliday, 70
U.S. (3 Wall) 407, 419, 18 L.Ed. 182
(1865). But the Passamaquoddies were a

there is no question that the Tribe is a “dis-
tinctly Indian” community.

8. In United States v. Candelaria, 271 U.S. 432,
442, 46 S.Ct. 561, 563, 70 L.Ed. 1023 (1926),
the Supreme Court; quoting Montoya v. United
States, 180 U.S. 261, 266, 21 S.Ct. 358, 45
L.Ed. 521 (1901), read “Indian tribe,” as used
in the Nonintercourse Act of 1834, 25 U.S.C.
§ 177, to mean “a body of Indians of the same
or a similar race, united in a community under
one leadership or government, and inhabiting
a particular, though sometimes ill-defined, ter-
ritory.” The Tribe plainly fits that definition.
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tribe before the nation’s founding and
have to this day been dealt with as a
tribal unit by the State See 22 M.R.
S.A. ch. 1355. No one in this proceeding
has challenged the Tribe’s identity as a
tribe in the ordinary sense. Moreover,
there is no evidence that the absence of
federal dealings was or is based on
doubts as to the genuineness of the Pas-
samaquoddies’ tribal status, apart, that
is, from the simple lack of recognition.
Under such circumstances, the absence
of specific federal recognition in and of
itself provides little basis for concluding
that the Passamaquoddies are not a
“tribe” within the Act.

Intervenor cites two cases dealing
with the Pueblo Indians of New Mexico
for its contention that ““tribe” refers only
to. tribes that have been federally recog-
nized. United States v. Candelaria, su-
pra; United States v. Joseph, 94 U.S.
614, 24 L.Ed. 295 (1876). In Joseph, the
Supreme Court found that the Pueblo
Indians were not a tribe within the Non-
intercourse Act, apparently because of
their high degree of civilization and the
nature of their earlier relations with the
Government of Mexico when they had
been under its control.!® In Candelaria,
the Court held that the Pueblos did come
within the Act, though it did not ex-
pressly overrule the Joseph view that
some tribes, because highly civilized or
otherwise, might conceivably be exempt.
The Court found that the Pueblos were a
simple, uninformed people such as the
Act was intended to protect and pointed
to federal recognition in the past as evi-
dencing Congress’ intention to protect
the Pueblos. 271 U.S. at 440-42, 46
S.Ct. 561. These cases lend little aid to
intervenor and defendants. The cases

9. In State v. Newell, 84 Me. 465, 24 A. 943
(1892), it is true, the Maine court disputed the
continued viability of the Tribe, apparently on
the grounds that its sovereignty, such as the
power to make war or peace, and the like, had
vanished, and the political and. civil rights of
its members were enforced only in the courts
of the State. Nonetheless that court did ac-
knowledge the Passamaquoddies’ tribal organi-
zation for certain purposes, id. at 468, 24 A.
943, and no federal cases hold that the test of
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do, it is true, suggest that the Act’s cov-
erage is limited to tribes consisting of
“simple, uninformed people,” an inter-
pretation understandable in light of the
Act’s protective purpose. But it is not
claimed that the Tribe and its members
are so sophisticated or assimilated as to
be other than those entitled to protec-
tion. Cf. Joseph, supra. Candelaria is
cited mainly in support of intervenor’s
argument that the Act requires federal
recognition, but it does not elevate rec-
ognition to a sine qua non; it merely
indicates that if there is a question of
inclusion, federal recognition of depend-
ent, tribal status may be helpful evi-
dence of Congress’ intent.

[4,5] Appellants also assert that
there is significance to Congress’ approv-
al of the Articles of Separation between
Maine and Massachusetts, providing that
Maine would assume the duties and obli-
gations which Massachusetts owed to the
Indians. But, as the district court recog-
nized, Maine’s assumption of duties to
the Tribe did not cut off whatever feder-
al duties existed. Voluntary assistance
rendered by a state to a tribe is not
necessarily inconsistent with federal pro-
tection. See State v. Dibble, 62 U.S. (21
How.) 866, 16 L.Ed. 149 (1858). Similar-
ly, Congress’ unwillingness to furnish aid
when requested did not, without more,
show a congressional intention that the
Nonintercourse Act should not apply.
(See Part II, C infra) The reasons be-
hind Congress’ inaction are too proble-
matic for the matter to have meaning
for purposes of statutory construction.
Cf. Order of Railway Conductors v.
Swan, 829 U.S. 520, 529, 67 S.Ct. 405, 91
L.Ed. 471 (1947).

tribal existence for purposes of the Act turns
on whether a given tribe has retained sover-
eignty in this absolute sense,

10. The Pueblos had submitted to all laws of
the Mexican Government, their civil rights had
been fully recognized, and they had been ab-
sorbed into the “general mass of the popula-
tion.”  United States v. Joseph, 94 U.S. 614,
617, 24 L.Ed. 295 (1876). '
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We have considered appellants’ re-
maining arguments carefully and find
them unpersuasive. We agree with the
district court that the words “any . .
tribe of Indians” appearing in the Act
include the Passamaquoddy Tribe.

B. Is there a trust relationship between’

the Passamaquoddy Tribe and the
federal government?

[6] The district court found that the
Nonintercourse Act establishes a trust
relationship between the United States
and the Indian tribes, including the Pas-
samaquoddy Tribe. It relied on a series
of decisions by the Court of Claims, Fort
Sill Apache Tribe v. United States, 201
Ct.Cl. 630, 477 F.2d 1360 (1973); United
States v. Oneida Nation of New York,
201 Ct.Cl. 546, 477 F.2d 939 (1973); Sen-
eca Nation v. United States, 178 Ct.Cl.
917 (1965), while also finding support in
an extensive body of cases holding that
when the federal government enters into
a treaty with an Indian tribe or enacts a
statute on its behalf, the Government
commits itself to a guardian-ward rela-
tionship with that tribe. See, e. g,
Heckman v. United States, 224 U.S. 413,
32 S.Ct. 424, 56 L.Ed. 820 (1912); United
States v. Kagama, 118 U.S. 375, 6 S.Ct.
1109, 30 L.Ed. 228 (1886); Worcester v.
Georgia, supra.

We agree with the district court’s con-
clusions and in large part with its rea-
soning and analysis of legal authority.
That the Nonintercourse Act imposes
upon the federal government a fiduci-
ary’s role with respect to protection of
the lands of a tribe covered by the Act
seems to us beyond question, both from
the history, wording and structure of the
Act and from the cases cited above and
in the district court’s opinion. The pur-
pose of the Act has been held to ac-
knowledge and guarantee the Indian
tribes’ right of occupancy, United States
v. Santa Fe Pacific R. Co., 314 U.S. at
348, 62 S.Ct. 248, and clearly there can
be no meaningful guarantee without a
corresponding federal duty to investigate
and take such action as may be warrant-
ed in the circumstances.

We emphasize what is obvious, that
the “trust relationship” we affirm has as
its source the Nonintercourse Act, mean-
ing that the trust relationship pertains
to land transactions which are or may be
covered by the Act, and is rooted in
rights and duties encompassed or created
by the Act. Congress or the executive
branch may at a later time recognize the
Tribe for other purposes within their
powers, creating a broader set of federal

responsibilities; and we of course do not

rule out the possibility that there are
statutes or legal theories not now before
us which might create duties and rights
of unforeseen, broader dimension. But
on the present record, only the Noninter-
course Act is the source of the finding of
a “trust relationship,” and neither the
decision below nor our own is to be read
as requiring the Department of the Inte-
rior to look to objects outside the Act in
defining its fiduciary obligations to the
Tribe.

Once this is said, there is little else
left, since it would be inappropriate to
attempt to spell out what duties are im-
posed by the trust relationship. This dis-
pute arises merely from the defendants’
flat denial of any trust relationship; no
question of spelling out specific duties is
presented. It is now appropriate that
the departments of the federal govern-
ment charged with responsibility in these
matters should be -allowed initially at
least to give specific content to the de-
clared fiduciary role.

Thus we are not moved by intervenor’s
criticism of the lower court’s interpreta-
tion of cited Court of Claims cases, for
those arguments go more to the scope of
the federal government’s duties under
particular circumstances than to the ex-
istence of a trust relationship. Nor are
we moved by intervenor’s other com-
plaint that the judgment below implies
some sort of overly “general” fiduciary
relationship, unlimited and undefined.
A fiduciary relationship in this context
must indeed be based upon a specific
statute, treaty or agreement which helps
define and, in some cases, limit the rele-
vant duties; but, as we have held, the
Nonintercourse Act is such a statute.
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We affirm, on the basis set forth here-
in, the finding of a trust relationship and
the finding that the federal government
may not decline to litigate on the sole
ground that there is no trust relation-
ship.

C. Are plaintiffs precluded by acquies-
cence or by congressional termina-
tion of its guardianship role from
now asserting a trust relationship
with the federal government? ‘

~ [7] Intervenor also contends that, un-
der general equitable principles, the
Tribe should be precluded from now in-
voking a trust relationship with the fed-
eral government because of its long-

standing relationship with the State of -

Maine. However, once Congress has es-
tablished a trust relationship with an In-
dian tribe, Congress alone has the right

to determine when its guardianship shall

cease. United States v. Nice, 241 U.S.
591, 598, 36 S.Ct. 696, 60 L.Ed. 1192
(1916); Tiger v. Western Investment Co.,
221 U.8. 286, 315, 31 S.Ct. 578, 55 L.Ed.
738 (1911). Neither the Passamaquoddy
Tribe nor the State of Maine, separately
or together, would have the right to
make that decision and so terminate the
federal government’s responsibilities.!

[8,9] We turn, then, to whether Con-
gress itself has manifested at any time a
determination that its responsibilities un-
- der the Nonintercourse Act should cease
with respect to the Tribe. The district
court cited a rule of construction that
statutes or treaties relating to the Indi-
ans shall be construed liberally and in a
non-technical sense, as the Indians would
naturally understand them, and never to
the Indians’ prejudice.  Antoine v.
Washington, 420 U.S. 194, 199-200, 95
S.Ct. 944, 43 L.Ed.2d 129 (1975); Carpen-

11. One might argue that, although Congress
has not terminated this relationship, the
Tribe's own course of dealings with the State
of Maine still prevent it from asking Congress
for assistance, However, the Indians’ pre-
sumed helplessness is at the heart of the
guardian-ward analogy; to deny the ward a
right to call upon the guardian for protection
would be to deny that he was incapable of
looking out for himself.
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ter v. Shaw, 280 U.S. 363, 367, 50. S.Ct.
121, 74 L.Ed. 478 (1930). We agree with
the district court that any withdrawal of
trust obligations by Congress would have
to have been “plain and unambiguous”
to be effective? We also agree that
there is no affirmative evidence that
Congress at any time terminated or
withdrew its protection under the Nonin-
tercourse Act. The federal government
has been largely inactive in relation to
the Tribe and has, on occasion, refused
requests by the Tribe for assistance. In-
tervenor argues that this course of deal-
ings is sufficient in and of itself to show
a withdrawal of protection. However,
refusing specific requests is quite differ-
ent from broadly refusing ever to deal

"with the Tribe, and, as stated above,

there is no evidence of the latter.

[10] Intervenor also points to a deci-
sion by the Supreme Judicial Court of
Maine, State v. Newell, 84 Me. 465, 24 A.
943 (1892), which found that the Passa-
maquoddy Tribe has never been recog-
nized by the fedeal government, and ar-
gues that the federal government’s fail-
ure to react to that decision by recogniz-
ing the Tribe in some way amounts to an
acknowledgement of that ruling. How-
ever, the federal government had no ob-
ligation to respond to the state court’s
decision, which could not affect federal
authority with respect to the Tribe. See
Oneida Indian Nation v. County of Onei-
da, supra.

We accordingly affirm the district
court’s ruling that the United States
never sufficiently manifested withdrawal
of its protection so as to sever any trust
relationship. In so ruling, we do not
foreclose later consideration of whether
Congress or the Tribe should be deemed

12. The Supreme Court has said with respect to
the termination of Indian reservations that it
will not lightly conclude that a reservation has
been terminated and will require a clear indi-
cation of that fact. DeCoteau v. District
County Court, 420 U.S. 425, 444, 95 S.Ct.
1082, 43 L.Ed.2d 300 (1975).
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in some manner to have acquiesced in, or
Congress to have ratified, the Tribe’s
land transactions with Maine.

Judgment affirmed.
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Jan. 12, 1976.

The United States District Court for
the Eastern District of California, Thom-
as J. MacBride, Chief Judge, found de-
fendant guilty of interstate transporta-
tion of a forged security, and he appeal-
ed. The Court of Appeals held that
where defendant knowingly and fraudu-
lently deposited a forged check drawn on
a Texas bank in his California bank
account knowing that the signature of
the drawer was forged, and where he
drew the money after the forged check
cleared the Texas bank, he was properly
found guilty of interstate transportation
of a forged security, even though the
fruition of the alleged scheme occurred
after the mails were utilized.

Affirmed.

1. Receiving Stolen Goods &1

Where defendant knowingly and
fraudulently deposited a forged check
drawn on a Texas bank in his California
bank account knowing that the signature

of the drawer was forged, and where he
drew the money after the forged check
cleared the Texas bank, he was properly
found guilty of interstate transportation
of a forged security, even though the
fruition of the alleged scheme occurred
after the mails were utilized. 18 U.S.
C.A. § 2314.

2. Receiving Stolen Goods &=1

Mail fraud statute’s peculiar lan-
guage, i. e, that use of the mails be for
the purpose of executing a fraudulent
scheme, is not an element of the crime
of interstate transportation of a forged
security; all that the interstate transpor-
tation statute requires is that defendant
either transport or cause to be transport-
ed in interstate commerce the forged se-
curity knowing it was forged. 18 U.S.
C.A. § 2314,

Jerome S. Stanley, Sacramento, Cal.,
for defendant-appellant.

Bruce Babcock, Jr., Asst. U. S. Atty.,
Sacramento, Cal., for plaintiff-appellee.

OPINION

Before CHOY and KENNEDY, Circuit
Judges, and WONG,* District Judge.

PER CURIAM:

On stipulated facts, Defendant was
found guilty of interstate transportation
of a forged security. We affirm.

He contends here that United States
v. Maze, 414 U.S. 395, 94 S.Ct. 645, 38
L.Ed.2d 603 (1974) bars his conviction be-
cause the fruition of the alleged scheme
occurred after the mails were utilized.
(In Maze, a case under the mail fraud
statute, 18 U.S.C. § 1341, the mailing
occurred after the fraud was consum-
mated so the Court held that the use of
the mails had not been “for the purpose
of executing such [fraudulent] scheme or
artifice” as the statute required.)

[1] Here the essential stipulated facts
were that Willis knowingly and fraudu-

*The Honorable Dick Yin Wong, United States District Judge, District of Hawaii, sitting by

designation.
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Honorable Peter R. Taft

Assistant Attorney General

Lané and Natural Resources D1v151on
U.S. Department of Justice
Washington, D.C. 20530

Attention: Mr. Myles E. Flint
‘ Acting Chief,
Indian Resources Division

Dear Mr. Taft:

This is the litigation report in the case of United States v.
Maine, Civil No. 1966 N.D., U.S.D.C., D. Maine, the Indian
Nonlntercource Act claim of the Passamaguoddy Tribe. Our
report on the similar claim of the Penobscot Nation will

scon follow.

In our letter of June 28, 1976 to you in this matter,

we indicated that it is now our view that it is settled
that the Indian Honintercourse Act (25 U.5.C. § 177)
established a trust relationship between the federal
government and the Passamaquoddy Tribe with regard to
tribal lands under the coverage of the Act. This position
was of course compelled by the decision in Joint Tribal
Council of the Passamaquoddy Tribe v. Morton, 528 F.Zd

370 (1st. Cir. 1375). Wwe also ofLered the view that the
Tribe can present substantial evidence that a large part
of its aboriginal territory was taken in violation of

the Nonintercourse Act. Huch of that evidence is con-
tained in the enclosed report [Appendix Al prepared by a
team of experts who are availadole to testify in support

of the opinions and conclusions stated therein. (Photo-
copies of the source materials for the revort are
enclosed as Appendix B.) Other experts in the field

have also been retained, and they are conducting further
research in preparation for a possible trial in this case.

7226-191° o } B 25 e



-2-

During the preparation of this litigation revort the Attornev
Generel of the State of Mazine asked for the ovportunity to
submit a memorandum offering his view that the claims of both
‘the Passamaaquoddy Tribe and the Penobscot Nation are without
merit. He also requested from us any materials we might

have in suovport of the Tribe's claims. In November after
consulting with you and members of your staff, we agreed to
offer the Maine Attorney General summaries of the historical
evidence supvorting the claims. We have since been provided
with memoranda presenting the State's position, and they are
enclosed here as Appendix C. It is our view that the State's
arguments do not provide us with any basis to regard the
Tribes' claims as without merit. Enclosed is a memorandum
from the Acting Associate Solicitor for Indian Affairs
[Appendix D] reviewing the materials provided by the State.

As you know, copies of this report and the Penobscot revort
are being made available to the State in the interest of =a
better unéderstanding®of the position of the United States
in this controversy. The Maine Attorney General has asked
for the opvortunity to comment on our reports, and because
of the serious consequences to Maine which may result from
pursuit of this litigation, we recommend that you provide
such an opportunity within the limitations of the court-
ordered and statutory deadlines which you face.

ANALYSIS

A. Elements of a Cause of Action for Recovery of
Indian Land. ‘

A prima facie case for recovery of Indian land taken in
violation of the Nonintercourse Act is established by a
showing that:

(1) the claimant is a "tribe of Indians"”
within the meaning of the Act;

(2) the land claimed is covered by the
Act as tribal land;

v ot s s ot 1o L
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(3) .the United States has never consented
to its alienation; and

(4) the trust relationshio between the
United States and the tribe, which
was established by the coverage of
the Act, has never teen terminated.

Narracansett Tribe of Indians v. Murohy, C.A. No. 750005,
U.s.D.C., D.R.I., opinion entered June 23, 1976, at p. 9
(encilosed as Appendix E).

Two cof the elements of such a cause of action reaquire little
discussion. The fourth listed eleszent presents a settled
matter of law with regard to the Fassamaguoddy Tribe. The
First Circuit Court of Appeals has already determined that
Congress has never withdrawn Nonintercourse Act orotection.
528 F.2d at 380. And the first element is a simple matter
of proof. As mentioned in our June 28 letter, no persuasive
evidence can be offered to disputa the fact that the
Passamaqgucddies constitute an Incdian tribe in the racial

and cultural sense, and that thev zre therefore a "tribe"
within the meaning of the Act. This issue receives compre-—
hensive treatment in Section II of Avpendix A. Thus, our
Lh
he

principal incuiries are whether e land claim area is
covered by ths Act and whether the United States consented
to any alienation of thcse lands. The Court of Appeals
specifically declined to rule on these issues. Id. at 376,

380.

B. Passamaquoddy Lands Covered by the Nonintercourse Aact

The policy behind the Nonintercourse Act avplies to Indian
lands whether or not the Indian title thereto is based

upon treaty, statute, or other formazl government action.
United States as Guardian of the Walapai Tribe v. Santa Fe
Pacific R. Co., 314 U0.S. 339, 347 (1341), renearina Ceniec
314 U.S5. 716 (1942); Joint Tribal Council cf the Passamacucicy
Tribe v. Yorton, 528 F.2d at 377. The Passamaquoady claix

is one based on aboriginal title unrecognized by any formal
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;action. The legal nature of such title is the subject

of numerous Suvreme Court ovinions, and it is treated in

the enclosed memorandum of Tim Vollmann of this office.
[Appendix F] It should be noted that the concept of aborig-
inal title and the principle of its inalienability predate
the 1790 enactment of the Nonintercourse act. Indeed, the
Supreme Court decisions of the early nineteenth centurv
rarely cite the Act, but instead recognize aboriginal title
as a principle of international law dating back to the
European "discovery" of the American continents. For further
background we suggest reference to the Vollmann memorandum.

Proof of aboriginal title is established by a showing of
actual, exclusive, and continuous use and occupancy of lands
for a long period of time. Sac and Fox Tribe v. United States,
315 F.2d 896, 903 (Ct. Cl. 1963), cert. denied 375 U.S. 921
(1963). Use and occupancy is determined by reference to the
way of life, habits, customs, and usages of the Indians.

Sac and Fox Tribe v. United States, 383 F.2d 991, 998 (Ct. Cl.
1967). And it has been held that “the 'use and occupancy'
essential to the recognition of Indian title does not demand
actual possession of the land, but may derive through intermit-
tent contacts [citation] which define some general boundaries
of the occupied land . . . ." United States v. Seminole
Indians, 180 Ct. Cl. 375, 385 (19567) [empnasis in originalj.
Section III A of Appendix A presents detailed documentary
evidence in support of an aboriginal Passamaquoddy claim

to five watersheds in eastern Maine, an area of over two
million acres. Such historical evidence, including expert
testimony, is regularly relied upon in Indian claims cases

to establish aboriginal title. See e.g., Snake or Piute
Indians v. United States, 112 F. Supp. 543, 552 (Ct. Cl.
1953); Confecerated Tribes of the Warm Svrinas Reservation

V. United States, 177 Ct. Cl., 184, 201-02 (1957).

We have experts prepared to testify that the area covered
by the St. Croix, Dennys, Machias, Narraguagus, and Union
watersheds, and the adjacent coastline and islands, were
all part of the exclusive aboriginal territory of the

vt
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Passamaquoddy Tribe. However, it has been suggested that
Passamaquoddy aboriginal use of the western watersheds was
not exclusive, and that the Tribe's aboriginal title there-
fore cannot be established. This suggestion arises vrinci-
pally from references in the jcurnals of Col. John Allan

during the Revolutionary War. Allan refers to the presence

of Penobscots and other Indians in this area alongside the
Passamaquoddies in their camvaign against the British.

F. Kidder, Militarv Ovoeraticns in Zastern Maine and Mova
Scotia durina the Revolution (1357) at pp. 305-313. Our
experts are of the view that the presence of these other
“Indians in Passamaquoddy territcry is primarily attri-
butable to Allan's efforts to recruit them for the defense
of eastern Maine, and that they returned to their own
territories after the war. There may also have been some
intermarriege between the tribes during the period of the
alliance. That would account for some Indians remaining
behind and becoming members of the Passamaguoddy Tribe by
virtue of marriage or other kinshio ties. But this would
not defeat the exclusive occupancy of the Tribe. 1/

C. <Consent of the United States

The Nonintercourse Act provides that once the tribe "make([s]

out a presumption of [Indian] title . . . from the fact

1/ It should be noted that even if it were found that

T certain portions of this territory were used and
occupied jointly by the Passamaquoddies and other
Indians, this would not necessarily defeat aboriginal
title. The Court of Claims hé&s held on several
occasions that two or more closely related Indian
groups might inhabit a region in joint and amicable
possession and retain joint aboriginal title thereto.
See e.g., United States v. Pueblo of San Ildefonso,

513 F.2d 1383, 1394-96 (1975).
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of previous possession," the burden is on the non-Indian
defendants to show that aboriginal title was extinguished.
25 U.5.C. § 194, And, of course, under the Act the consent
of the United States is required to perfect such extin-
guishnent. Section III B of Apvendix A documents the
history of the Passamaguoddy Tribe's ouster from posses-
sion of their aboriginal lands. 1In shori, most of that
territory was lost as a result of a 1794 treaty with the
Commonwealth of Massachusetts. That treaty did set aside
roughly 23,000 acres in parcels as reservations within the
Tribe's territory. But 8,100 acres of this land was later
conveyed away as well. It appears evident that Congress
never consented to the alienation of any Passamaquoddy
territory in accordance with the Nonintercourse Act,
either by ratifying the 1794 treaty or otherwise.

We are in the process of compiling a file of copies of
those deeds, grants, and other conveyance instruments
(including the 1794 treaty) which purported to transfer
Passamaguoddy territory out of tribal hands, and will
forward this file to you when it has been completed. We
have already reviewed these documents, and it suffices

to say that there is no indication on their face that

the federal government participated in any of those
transactions.

Nonetheless, the State of Maine will undoubtedly claim that
Congressional approval of the 1819 aArticles of Separation
establishing Maine as a state separate from Massachusetts
amounted to federal ratification of all earlier convey-
ances. 3 Stat. 544 (1820). (See pp. 21-37 of the memo-
randum to Maine Governor Longley in Appendix C.) A similar
contention was made by the State as intervenor during the
Tribe's suit against the Department. Reliance was placed
on the following provision in the Articles:

"[Maine] shall . . . assume and perform
all the duties and obligations of
[Massachusetts] towards the Indians
within said District of Maine, whether
the same arise from treaties, or
otherwise . . « "
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Maine Const., Art. X, sec. 5. Thus, it was argued that
Congressional endorsement of the Articles amounted to

a termination of all federal resvonsibilities to the
Passanaguoddies. However, the First Circuit rejected

this argument, holding Congress' action was no more

than approval of iaine's voluntary assumption of certain
responsibilities to the Indians. 528 r.2d at 378. An
argument that Congress' ratificetion of the Articles’
effectively extinguished the Tribe's aboriginal claims is,
if anything, substantially weaker than the provosition
already put forward. 1Indian lands are not even mentioned
in the Articles. Moreover, the courts have often held

that Congressional extinguishment of Indian title "cannot
be lightly implied in view of the avowed solicitude of the
Federal Government for the welfare of its Indian wards."”
Walavai Tribe, supra, 314 U.S. at 354. 2/ For further
discussion of this and related arguments made by the State,
please refer to Appendix D. :

P. Defenses

Due to the antiquity of the Tribe's claims, we may anticipate
that the defendants will attempt to raise state law defenses
such as limitations, laches, and estoppel. The United States
is of course immune from such defenses, whether it is suing .
on behalf of its Indian wards or on its own behalf. United
States Immiaration and Naturalization Service v. Hibi, 414

2/ Attorneys for the State of Maine have cited Seneca

T Nation v. United States, 173 Ct. Cl. 912 (1965), as
authority for the propvositicn that Congress can
impliedly ratify a conveyance of Indian lands.
However, that case involved an act of Congress which
specifically referred to the transaction which was ’
claimed to have violated the Nonintercourse Act. Id.
at 915. We are aware of no Congressional act which
even mentions the Passamaquocdy Tribe by name, much
less refers to the conveyance of any Passamaquoddy
lands. ’
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U.S. 5, 8 (1973); United States v. Minnesota, 270 U.S. 181,

196 (1926)° And a federal district court recently granted
a tribe's motion to strike such defenses to its aboriginal
land claim even though the United States was not a party to
the suit. Narracansett Tribe of Indians v. #Murohv, suora.
However, a federal statute of limitation with regard “to
actions to recover damnages for tresvass on behalf of an
Indian tribe is due to run on July 18, 1977. 28 U.S.C.

§ 2415(b). Thus, it behooves the United States to file
any such claims on behalf of the Passamaquoddies before
that date. Our recommendation on the relief to be sought
in this case is discussed below.

It may also be expected that Maine will contend that
Passamaquoddy title was extinguished prior to enactment
of the Nonintercourse Act. In support of that contention
reliance would be placed on statements made by John Allan
in 1792 that the Tribe had given up its land during the
War of Revolution. However, as the discussion in Apoendix
A indicates, those statements are inconsistent with
contemporary documentation, including the earlier state-
ments of Allan himself. 1In addition, the context of
these statements was a proposed treaty between the Tribe
and the Continental Congress, and there is no evidence
that the Congress ever took any action on the proposal.

Because there was some non-Indian settlement in Passamaquoddy

territory prior to 1790, it may be argued that the Tribe
voluntarily abandoned certain portions of the region and
thus relinquished its claims to those portions. This
argument might be advanced together with the theory,
discussed in the preceding paragraph, that the Tribe gave
up all its territory during the War of Revolution. As a
factual matter, the areas from which the Passamaquoddies
" may have devarted prior to 1790 are relatively small.
Settlement apovears to have been limited mainly to coastal
outposts. (See Heads of Families-Maine, U.S. Census
(1790) at p. 9. The townships with recorded opopulations
may be plotted on a mav in J. Sullivan, History of the
pistrict of Maine (1795).) Even so, it has been neld
that white encroachment, by itself, does not effect

SRR



an abandonment of Indian title. Turtle Mountain Band

of Chivocewa Indians v. United States, 490 F.2d 935,

947 (Ct. Cl. 1974)., The Indians must have demonstrated

a "plain intent” or a "clear intention" to unreservedly
give up their lands. Walavai Tribe, suora, 314 U.S. at
354; Hezalina v. Jones, 210 F. Sucs. 125, 134 (D. Ariz.
1962)., Neiltner non-use alone, nor the lapse of time,

can extinguish an aboriginal clzim. Fort Berthold Indians
v. United States, 71 Ct. Cl. 308, 334 (1930); see also
Strong v. Unitad States, 518 F. 2d 556, 565 (Ct. Cl. 1875),
Healing v. Jones, supra.

In an October 7, 1976 letter to your office Haine Deputy
Attorney General John Paterson argusd 2long this same line
that the decision in Williams v. Citv of Chiczago, 242 U.S.
434 (1917), is authority for the provosition that the
Passamaguoddy Tribe has since abandoned its land claims.
That case involved a treaty cession to the United States.
The lands ceded were described in the treaty as being
bounded by the shores of Lake Michigan. Many years later
some of the lakebed was reclaimed and annexed as vart of
downtown Chicago. This suit was an enterprising attempt
by eight Pottawatomie Indians, who then lived in the

State of Michigan, to quiet title to the reclaimed area.
However, the Supreme Court held that the Pottawatomies

had long before voluntarily abandoned their claim to the
lakebed. The Passamaquoddy claia differs freom %Williams

in at least one substantial respect: the Passamacuodadies
gave up possession of their lands by means of conveyances
in violation of the Nonintercourse Act. To hold that such
action amounted to an effective abanconment of their lands
would render the Act a nullity. 3uch logic would validate
any tribal conveyance made without federal consent.

In defense against the Passamaquoddy claim it may also be
expected that certain land grants made prior to enactment
of the Nonintercourse Act will be offered as proof of the
extinguishment of Passamaquoddy title. Between 1762 and
1776 a number of townships along the southeastern Maine
coast were included in grants mace by the Massachusetts
Bay Colony. However, those grants recited that they would
"be void and of none effect, unless the Grantees do obtain
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his Majesty's Confirmation of the same in eighteen months
from this Time," and they were never perfected by roval
confirmation. 1Indeed, it has been suggested that the
inhabitants of the unsanctioned settlements in Passamaquoddy
territory joined the patriots' cause during the war for

the very reason that royal confirmation had never been
forthcoming. ©Note further that, like the Nonintercourse
Act, British colonial law provided that Indian title could
not be extinguisned without the consent of the sovereign.
Mitchel v. United States, 34 U.S. 711 (1835).

After independence, beginning in 1784, the Commonwealth

of Massachusetts purported to confirm & few of the unrati-
fied grants made during the colonial period, princically
in or adjacent to the Union and Narraguagus watersheds.
The Commonwealth also granted a dozen more townships along
the Atlantic Coast and adjacent to Passamaguoddy Bay-.

In addition, pursuant to a 1786 Resolve, Massachusetts
offered 50 inland townships in Passamaquoddy territory

for sale by lottery, an area of approximately 1.1 million
acres. However, only a fraction of this area was disposed
of prior to 1790. The bulk of the lottery offering was
deeded to one William Bingham in 1793. We are in the
process of compiling a comprehensive file on these early
transactions, and will provide it when it is complete.

It is not completely clear what the intended effect of
the 1784-1790 conveyances was. None of the instruments
of conveyance mention Indian title or recite, in so

many words, that a fee simple absolute title is being
conveyed. Indeed, a number of the grants were subject
to conditicons subsequent regarding diligent settlement.
The Passamaquoddy Tribe-—-or any other Indian or Indian
tribe, for that matter--was not a party to any of these
conveyances. Thus, they may have been mere conveyances
of Massachusetts' preemptive fee title, subject still to
the Indians' right of use and occupancy. Or Massachusetts
may have intended to extinguish Indian title.

If the latter view is determined to be correct, we are of
the ovinion that Massachusetts nevertheless had no authority
"to make grants of Indian lands before 1790 without the

e e P e s s
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consent of the United States. Persuasive arguments

can be made for the proposition that the law regarding
extinguishment of aboriginal title was little or no
different during the veriod of the Ccnfederation than
it was after the enactment of the Nonintercourse Act.
As mentioned supnra at page 4, early precedent relies
not on the Act but on universally understood principles
of aboriginal title. Statutory law during that period
was also very similar to the Nonintercourse Act. For
further discussion of this subject, viease refer to
Appendix D. In any event, it should be pointed out that
the validity of pre-1790 conveyances is important at
this time only for purposes of determining the scope of
the Passamaguoddy claim. It is clear that hundreds of
thousands of acres remained in Passamaquoddy hands as
of the date of enactment of the Nonintercourse Act.

RECOMMENDATION

Enclosed is a proposed amended complaint for discussion
purposes. [Appendix G] It is intended to be illustrative
only. As we indicated in our June 28 letter, the four-
page protective complaint filed over four years ago is
obviously insufficient. It does little more than recite
the Nonintercourse Act, allege the invalidity of the
cession of tribal lands made in the 1794 treaty, and pray
for damages of $150 million from the State of Maine. 3/
In addition, it contains superfluous references to voting
rights and other matters unrelated to the Passamaquoddy
aboriginal claim. :

The prooosed complaint seeks ejectment of all persons in
possession of the Tribe's aboriginal lands as defined by
the boundarles of five watersheds in eastern Maine (map

3/ Paragraoh 7 of the protective complaint describes

- the Tribe's aboriginal territory as including all
of Washington County and parts of Hancock and Waldo
Counties. However, our research reveals no evidence
that the Passamaguoddies hold Indian title to any
portlon of Waldo County.
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enclosed as Appendix H). It also prays for mesne profits
for the period of the Tribe's dispossession. This relief
is framed after that sought by the United States in the

Walapai Tribe claim, cited supra. See also United States
v. Boylan, 265 F. 165 (2d Cir. 1920).

We are not unmindful of the breadth or the potential impact
of this claim on the population of eastern Maine. Several
important considerations have led us to seek such comprehen-
"sive relief. First, and most importantly, we have been
ordered to acknowledge the existence of a trust relationship
between the United States and the Passamaguoddy Tribe. And
having done so, we are in no position to view our responsi-
bilities thereunder in a niggardly fashion. Seminole Nation

v. United States, 316 U.S. 286, 297 (1942); Pyramid Lake
Paiute Tribe v. Morton, 354 F. Supp. 252, 256 (D.D.C. 1973).
Indeed, for the government to file suit for less than what
the Tribe can demonstrate is a legitimate claim could be
seen as having the practical effect of extinguishing Indian
title. See Lane v. Pueblo of Santa Rosa, 249 U.S. 110, 113
(1919). Only Congress has such power. Turtle Mountain Band
v. United States, supra, 490 F.2d at 945; United States v.
Portneuf-Marsh Valley Irr. Co., 213 F. 601, 605 (9th Cir,
1914). 4/

In addition, filing suit for the maximum tribal claim has
the merit of settling the matter once and for all. If we

4/ In the recent decision in United States v. Southern
Pacific Transportation Co., 9th Cir., Nos. 74-3333, 75-
1080 (Sept. 10, 1976), the U.S. Court of Appeals noted
that the United States had amended its complaint on
behalf of the Walker River Paiute Tribe to omit its
prayer for ejectment of the railroad from the right-
of -way across Indian lands: "This change of position
concerns us. We cannot be oblivious to the fact that
this railroad services a United States Navy munitions
depot. Whether the Justice Department can represent
the claims of the Tribe and allottees without a conflict
of interest should be examined by the district court
on remand." S8lip opinion, footnote 3.
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were to sue for less, there would be no jurisdictional
bar to an ejectment action on the part of the Tribe for
the remainder of the claim--perhaps years later. Oneida
Indian Nation v. County of Oneida, 414 U.S. 661 (1974).
Recent publicity has already thrown all local titles in
doubt. Thus, a complaint which omitted a portion of the
claim area would leave that portion in a legal limbo long
after resolution of the suit.

Another reason for asserting an all-inclusive claim is .
found in your letter of June 21, 1976 to this office
regarding the Nonintercourse Act claim of the St. Regis
Mohawks of upstate New York. There you offered the
view that where a land claim is alleged, all record
titleholders within the claim area should be joined as
indispensable parties pursuant to Rule 19, F.R. Civ. P.
While we are not necessarily in agreement on this point,
your position certainly dictates the filing of a com-
prehensive claim, apart from the other considerations
discussed above.

Of course, assertion of a claim of this size creates

a number of logistical problems. We are still in the
process of defining the precise geographical boundaries
of the Passamaguoddy aboriginal area. And we must
identify each record titleholder or non-Indian claimant
within the claim area and the real property in the
possession of each such individual. This is undoubtedly
a task of great proportion, and we assume that it must
be completed and every defendant joined by July 18, 1976,
Otherwise the Tribe's monetary claims might be barred
by the federal statute of limitations. 28 U.S.C.

§ 2415(b). We have already discussed the defendant
class action concept, and understand that you do not
believe that it is an appropriate procedure for this
case. However, we wish to note the possibly persuasive
argument that the filing of a.class action tolls the
running of the limitation period for each member of the
putative class. See American Pipe and Construction

Co. v. Utah, 414 U.s. 538 (1974). Thus, if it appears
fairly certain that some potential parties may not be
identifed and joined by July 18, we suggest use of the
class action device to buy additional time for joinder.
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It shovlé be arrvcarent that further recearch ‘needs to be
done kefore the Tribe's claim will be ready fer trial.
Indeed, identification of defendants must be &ccemelicshed
vrior to the filina of a finsl awmended cowrplaint. How-
ever, w2 think thzre is vresentlv e sufficient besis for
determininag thet the Pacsaracuoddy Tribe has a substaentieal
clain te hundreds of thoucands of acres of land in eastern
#aine, Therefcre, we recorrend that vou inform the U.S.
District Court on Januarv 15, 1977 that the United States
intends to vrosecute United States v. Hazine, (Civil No.
1966). U7 - T

For further information or feor assistance in the rrosecution
of this claim, we suvacest vou ecntect Lewrence A. Aschenbrenner,
Acsistent Solicitor for Indian Affairs.

Sincerely vours,

Enclosures

[E—_
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

FINAL DREFT ' )
(PEn03sCOT) . 1/10/77
Honorable Peter R. Taft T TISIII DUET IO TR WIS M ACNTANS o e
Assistant Attorney General ‘ T
Land and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Attention: Mr. Myles E. Flint
Acting Chief,
‘Indian Resources Division

Dear Mr. Taft:

This is our litigation report on the Penobscot Indian Nation
land claim, United States v. Maine, Civil No. 1969 N.D.,
U.S.D.C.; D. Maine. Ve have also sent you our separate
report on the very similar claim of the Passamagquoddy Tribe.
The legal principles underlying both cases are virtually
identical. Therefore, to the extent that this report's
discussion of such principles is incomplete, please refer

to the Passamaquoddy report. :

Unlike the Passamaquocddy situation, the question of the
existence of a trust relationship betwen the United States
and the Penobscot Indian Nation has not been adjudicated.
Nonetheless, a protective complaint in the instant suit
was filed in July, 1972 pursuant to z stipulation entered
into between representatives of your Department and the
Nation. This was done in apparent acknowledgment of

the similarity of the Penobscot claiz to that of the
Passamaquoddies. By letter of July 6, 1972 this office
had indicated that it would have no objection to the
filing of such a protective complzint.

the decision in
v _Tribe v, Morton,

a
the United States

We must now determine to what extent
Joint Tribal Council of the Passaxnagu
528 F.2d 370 (lst Cir. 1975), recuire
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to assist the Penobscots in the pursuit of their claims under
the Indian Nonintercourse Act (25 U.S.C. § 177). The Court
of Appeals held that the Act should be read to include
within its coverage Indian tribes other than those which
have been specificallv recognized by the federal government.
In other words, the Act's restriction against the alienation
of tribal lands is appliceble to Indian tribes identifiable
as such by reference to racial and cultural factors rather
‘than to affirmative governmental action. Id. at 377.
Accordingly, as an initial matter we must ascertain whether
the Penobscot Indian Nation is an Indian tribe in the racial
and cultural sense, and thus entitled to the protection of
the Nonintercourse Act.

The Court also ruled that the Act establishes a trust
relationship between the United States and the tribes
protected by its provisions with respect to tribal lands
subject thereto.. Thus, unless such a trust relationship
has ever been terminated, the Tribe's land claims must be
examined to determinz whether there has been compliance
with the Act, and the United States must then take
appropriate action in light of its statutory trust
responsibilities. In summary, our inguiry preliminary

to the making of a recommendation is:

1) whether the Penobscot Indian Nation
is an Indian tribe in the racial
and cultural sense;

2) whether any trust relationship
arising from the Nonintercourse
Act has ever been terminated;

3) what Penobscot tribal lands are
covered by the Act; and

4) whether the United States has, as
required by the Act, ever consented
to the alienation of any such lands.
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See Narranqansett Trlbe of Indians v. Murvhy, C.A. No. 750005,
U.S.D.C., D.R. I., opinion entered June 23, 1976, at p. 9.

- ANALYSIS
A, Tribal Existence.

Enclosed you will find a report on the history of the Penobscot
Nation as it relates to their land claim. [Appendix AA]} This
report was prepgred by experts available to testify in suvoort
of the conclusions stated therein. Also enclosed are copies

of the source materials cited in the report. [Appendix BB])
Part I of the report provides detailed evidence of continuous
Penobscot tribal existence since the seventeenth century.

Note that, like the Passamaguoddiss, the Penobscots are tecday
recognized as an Indian tribe by the State of Maine. Also
enclosed is a copy of an August 6, 1976 memorandum from the
Acting Deputy Commissioner of Indian Affairs which offers the
Bureau of Indian Affairs' considered opinion that the Penobscot
Nation is an Indian tribe in the racial and cultural sense.

[Appandix CC]
B. Trust Relationship.

Baving found that the Penobscot Xation is an Indian tribe
within the meaning of the Nonintercourse Act, we must
determine whether the trust relationshiv created by that
Act has ever been terminated. e can find no basis for
concluding that such a terminaticn has ever occurred. No
federal legislation appears even to mention the Penobscots
by name, much less suggest a termination of any trust
responsibilities flowing from the Nonintercourse Act. Of
course, it was a similar lack o¢f "recognition" which led

the Government to deny the existcnce of any trust relation-

ship with the Passamaguoddy Trize during the pendency of

Passaﬂaquoddy Tribe v. Morton. dowever, the courts have
held that the Nonintercourse Act is a sufficient source
of such a relationship. And we can find no affirmative
evidence that this has ever been legislatively undone.

B N
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The State of Maine may nonetheless contend, as it did
before the U.S. Court of Appeals, that the absence of
any active relationship between the United States and
the Penobscot Nation for over 180 years has served to
terminate the Government's trust obligations. But in
specific answer to that contention the court held:
"[Olnce Congress has established a trust relationshio
with an Indian tribe, Congress alone has the right to
determine when its guardianship shall cease." 528 F.2d
at 380.

€. Penobscot Lands Covered by the XNonintercourse Act.

The Penobscot claim is one based on both aboriginal title
and title secured by a number of eighteenth century
treaties. Section II of the enclosed revort indicates
that the Penobscots occuvied as their aboriginal territory
all of the Penobscot River watershed and also a large
portion of the St., John River watershed in northern Maine.
Since that revort was prepared, additional research has
been conducted for purvoses of determining what portion
of the latter watershed was used and occupied by the
Penobscot Nation. We will provide the detailed results
of that research as scon as it is available. At present,
it appears that there is evidence that the Penobscots
possessed what is now the northwestern corner of Maine

in aboriginal times, but that the Malicetes used and
occupied the northeastern corner. Additional research
will enable us to draw an accurate boundary between the
two aboriginal territories.

Section II of Appendix AA relates a series of complicated
and confusing transactions between the Penobscot Nation

and British colonial authorities orior to 1775. While
those transacticns provided recognition for the sovereignty
of the Tribe and its aboriginal claims, they also resulted
in the cession of some Penobscot territory. The precise
extent of those cessions is far from clear, and this is

a subject of our continuing research.
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Nevertheless, as the report shows, our experts are prepared
to testify thet at the time of the American Revolution,

and until 1796, the Penobscots continued to hold dominion
over all of that portion of their aboriginal territory
which lay above the head of the tide on the Penobscot
River. 1/ This is estimated to be 6 to 8 million acres

of land. -

D. Consent of the United States,

The Penobscots' loss of the remainder of their territory
is also described in detail in appendix AA. The first
major transaction was in 1796 when the Tribe deeded to the
Commonwealth of Massachusetts all its "right, Interest,
and claim to all the lands on both sides of the River
Penobscot, beginning near Col. Jonathan Eddy's dwelling
house, at Nickels's rock, so called, and extending up

the said River thirty miles on a direct line," excebting
Oldtown island and all the islands above it. The dwelling
house referred to appears to have been situated near the
head of the tide. There is no evidence that the United
States was a party to the transaction or that the Congress
approved it in accordance with the Nonintercourse Act.

Other lands in the Penobscot watershed were granted to
individuals after 1790 without the consent of either the
United States or the Penobscot MNation. We are developing
a file of the conveyance instruments used in these trans-
actions as evidence of violation of the Nonintercourse

1/ We understand that the head of the tide lay between
Oldtown and what is now Bangor during the eighteenth
century. However, a modern dam has prevented the
tide from reaching beyond Bangor in recent times.
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Act. It is interesting to note that, unlike the
Passamaquoddy situation, very little non-Indian settle-
ment had taken place in Penobscot territory at the time
of the enactment of the Nonintercourse Act. Indeed,
the 1790 U.S. Census provides no population figures
north of the Eddy township which was apparently near
the head of the tide. Heads of Families-Maine, U.S.
Census (1790) at p. 9.

Most of the rest of Penobscot territory was lost as a
result of the treaty of June 29, 1818 between the
Pencbscot Nation and Massachusetts. Reserved from an -
otherwise complete cession of all their lands above the
thirty-mile tract lost in the 1796 transaction were four
townships now identified as Mattamwamkeag, Voodville,
Indian Purchase, and Millinocket. Those townships were
purchased by the State of Maine in 1833. None of these
transactions appear to have been executed in accordance
with the Nonintercourse Act. As a result, the Penobscot
Nation today holds only the islands in the Penobscot
River between Oldtown and Mattawamkeag.

RECOMMENDATION

We propose that the complaint in the Penobscot Nation claim

against the State of Maine be amended to seek ejectment

of all persons in possession of Penobscot aboriginal lands
north of the head of the tide of the Penobscot River,

and also mesne profits for the period of the Mation's
dispossession. At the same time we wish to reserve
judgment on the Penobscot claim to any lands below the
head of the tide until further research has been performed.
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Our recomrmendeticn, of course, invclves
may have dire consequences for the resi
Maine. However, as we have discussed in &
Passamaqucddy litigation recvert, the fedsrazl trust

responsitility to Indien tribes cemrels us to recommend

0.
D o
23
{3 o e o
+wm oo

the precsecuticn of claiwms of this nature. ”ne recent
decisicn of the U.S. Ccurt of Arvezls for the Ninth Circuit
in United States v, Southern Pacific Trans:ortation Ceo.,
No. 74-3333 (Sect. lu, 1v9i8), ccniirss toe correctnzss of
thet view, There the United Stetes sved for tresrcass on
behalf cf the Walker River Paiute Tribe cf lievada on the
grcunéd thet the oreration cf 2 railrcad acreoss Indian

lands since 1882 viclated the Indian Neninterccurse Act.

The aprellete ccurt agreed, adding:

"Although it may errear harcsh tc
condemn an avrarent aocd-£zith use
as a trescvaess after 90 years of
acquiescence by the cwners, we
conclude that an even oléer celicy
of Indian law comvels this resuvlt.”
Slip opinion at page 37.

Accordinglv, we ealso recommend that you inform the court
by January 15, 1977 that the Uniteéd States intends to
pursue the Penobscot land claims. ‘

For further informaticn cor for assistance in the
prosecuticn of this claim, we suggest ycu contact
Lawrence A. Aschenbrenner, Assistant Solicitor for
Indian Affeairs. :

Sincerely yours,
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the Depertment of Justice are designated as
“Flnal Draft Report.” As indicated by cover
letter from the ocurrent Solicltor of the De-
partment of the Interlor, 1t was his best
judgment that the new Administratlon st the
Department of the Interlor taking office on
January 20, 1997, should have an opportunity
for a final review before its recommendations
are mede final since the new Administration
will hiave to oversee both the policy and con-
tent of contlnuing activlties in these cases,

However, equally important is the need for
concurrent Congresslonal activity dealing
wlith the merits of the clalms presented in
these cases. Resolutlon of the clalms by Con-
gress should not awalt the conduct of litiga-
tion In these cases. R

The reasons arg that ltigation cannot lend
to an equitable resolutlon of the clalms In-
volved with respect to all potentlal parties
In these actlons and further, even If con-
ducted to its conclusion, succestul litlgation
would still requlre Congressional resolutlon
of the results obtained.

As Is clear from the Court of Appeals’ opin-
lon in Passamaguoddy v. Morton, supra, the
parties to this action proceeded in good faith
for 176 years based on a misinterpretation of
the status of Eastern Indian trlbes and the
applicabllity of the Nonintercourse Act of
1790. Durlng that period, people of the State
of Maine have acied largely in good faith
in handllng real estaté transactions, invest-
ing thelr funds, and improving their property
with the reasonable expectation that their
titles were as secure as in any other state
of the Union, Because of the unusual context
and historical circumstances of this case, if
the Unlted States were successful in assert-
Ing clalms on behalf of the tribes to posses-
slon of large tracts of property in the State
of Maine, as well as trespass damages up to
the time of recovery of possession, we would
be in a unique situation. In solving an In-
Justice imposed upon the Indian tribes in
the State of Malne, we would be placing sub-
stantial hardship on innocent partles, in-
cludlng In part the State of Maine itself
which wes not even in existence durlng the
period that many transactions were made in
violation of the Nonintercourse Act, Only a
Congressional resolution of the Indian tribe
clalms can correct the injustice to the tribes
In question without committing new hard-
ships on other cltizens of the State of Maine.

: However, an even more compelling reason
for the need for Congressional invelvement
Is that litigation cannot ultimately resolve
the clalms In question. As the Court of Ap-
peals stated in Passamaquoddy v. Morton,
supra, the purpose and Intent of the Nonin-
tercourse Act of 1790 as amended was to
“acknowledge and guarantee the Indian
tribes’ right of occupancy” to thelr lands.
However, a second purpose of the Noninter-
course Act Is to preserve for Congresslonal
actlon the resolution of Indian rights which
have never before been made subject to set-
tlement, Assuming the Unlted States were
successful in regaining possession on behalf
of the Maine tribes to those lands over which
the tribes exercised a rlght of use and occu-
pancy in 1790, further Congressional action
would still bé necessary. A substantial por-
tlon of the claims involve only the right of
use and oecupancy, or aboriginal tltle. Such
title Is a unique Interest in land, The pecu-
lar nature of this title is defined by the
Supreme Court in United States v. Sanita Fe
Paciflc R. Co,, 314 U.S. 339 (1941); see also
Tee-Hit-Ton Indians v. United States, 348
U.8, 272 (1954), It Is a right the sovereign
protects against third parties, a policy re-
flected in the Nonintercourse Act, but as be~
tween itself and the tribe, the soverelgn can
treat such title as it sees fit. Thus, upon re-
covery of possession in the Instant lltlgatlon
Congress would still have the power to settle
the possessory Interest, This 1s not to indicate
that Congress would act arbitrarily, Nonethe-
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less, this doctrlne makes clear that litigation
cannot solve finally all aspects of the dlspute
presented. As the Supreme Court stated in
United States v. Santq Fe Pacific R. Co., 314
U.8. at 347, the ultimate resolution of ab-
original title as between Indlan tribes and
the United States ralses "polltlcal not justi-
ciable, issues.”

Since Congress must eventually become in-
volved in settlement of the ultlmate issues,
it would be In the Interest of justice that
1t become involved lmmedlately, A Congres-
slonal solution should be reached before the
litigative process now underway hes reached
its ultimate concluslon, especially in light of
the fact that thls Is potentlally the most
complex litigation ever brought in the fed-
eral courts with soclal and economic lmpacts
without precedent and Incredible potential
litigation costs to all partles. In the past,
Congress has successfiilly proposed and ar-
rived at solutlons to Indlan clalms equitable
to all involved. The Indian Claims Act of
1948, the Alaska Native Claims Settlement
Act of 1871, the Pueblo Lands Board Acét of
1924, each Indicates the ahility of Congress
to fashlon solutions meeting the unlque fac-

tors involved in each set of meritorious "

clalms, The Carter Administration in transi-
tion has communicated with the Department
of Justice and stated that 1t wishes to review
these issues to deterralne 1f ‘1t belleves 1t
appropriate to assist Congress in any way
wlth its task. An extenslon to March 1, 1977,
will permit time for Congress and the new
Administration to determine if they wish to
seek a Congresslonal solution which would
proceed concurrently with the litigative proc-
ess with the objective of ultimately mooting
these cases. Such delay, however, will in no
way slow down the Department of Justice
review and declslon on litigation.

For the foregoing reasons, plaintlff respect-
fully requests this Court for an extension of
time to March 1, 1977, to report specific pro-
posals for the future progress of the above-
captioner 1;8585

;uk..yectrully submltted,
PETER R. TAFT,
Assistant Altorney General.
PeTER MILLS,
United States Attorney.

t [Distrlet of Maine Northern Division]

(United States of America, Plalntlff v. The
State of Malne, Defendant, Clivil No, 1966
ND; United States of Amerlca, Plaintiff v.
The State of Maine, Derendant Civil No.
1969 ND)

PLAINTIFF'S MOTION FOR ENLARGEMENT OF

TIME

The plalntlff moves for an enlargement of
time until June 1, 1977, within which to re-
port to the Court on the status of Its prepara-
tlons wlth respect to the pending actions
filed in thls Court by the United States on
behalf of the Passamaquoddy Tribe and

Penobscot Nation against the State of Maline.

The reasons for this motion are set forth in

the accompanying memorandum.

Respectfully submltted,
Perer R. TarT,
Assistant Attorney General,
PETER MiILLs,
United States Attorney.

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MO-
TION FOR FURTHER EXTENSION OF TIME TO
REFORT TO THE COURT

I. Introduction

Pursuant to the court’s order of Janu-
ary 17, 1977, plaintiff seeks a further exten-
sion of time until June 1, 1977, within which
to report to the court regarding particular
steps to be taken In the further prosecution
of the above-entitled actions. There arz two
basic reasons for the extension. First, an ex-
tension is necessary to ennble plaintiff to ade-
quately prepare proposed clalms discussed
herein and to coordinate them with other
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clalms agalnst major landholders in the af-
fected areas. While substantlal work has been
completed, additlonal work is required.
-Second, the Presldent has announced that
In response to the request of the Malne Con-
gressional delegatlon he is appolnting a spe-
clal representative to help the partles reach
an amicable settiement for submisslon to
Congress. The extenslon of time 1s necessary
to allow all parties to engage in meaningful
settlement talks and to permlt Congress suf-

-ficlent time to adopt any agreement reached.

As stated In our memorandum of January 14,
1977, only Congress can correct past injustlce
to the tribes without causlng new hardship
to other citizens of Malne, We therefore fully
support and endorse the settlement process.
On the other hand, if it proves unsuccessful,
we have no cholce but to proceed with the
litigative course outllned herein. -
II. Summary of new status

In final draft litigation reports forwarded
to the Department of Justice on January 11,
1977, the Department of the Interior re-
gquested the initiation of litigation on behalf
of the Penobscot and Passamaguoddy Tribes
for possesslon and trespass damages for lands
in certain defined watersheds in Maine. These
lands tncluded areas used and occupled by
the tribes as of 1790; they also included other
arees mostly along the coast where lands were
settled by, or land granted to, non-Indians
as of 1790. These coastal areas remain the
most heavily populated at the current time.

In the interim since January 11, 1977, cer-
tain agreements have been arrived at with
the Penobscot and Passamagquoddy Tribes.
In accord with these agreements, the De-
partment of the Interlor has modlfied its
request to the Department of Justice for
the inttiation of litigation in its final litiga-
tlon reports. Subject to conditioms herein-
after set forth, the Interlor Department lim-
its its request for lltigation to a possession
and trespass damage claim’ for those lands
actually used and occupled by the Pénob-
scot and Passamaquoddy Tribes as of 1790.
This omits the coastal areas settled smd land
granted as of 1790, -

In the interim since January 11, 1977, the
Department of Justice hias conducted an in-
dependent review of the laws and facts sub-
mitted and made an Lndependent judgment
as to the scope and content of any causes of
action. We have reviewed all materials pre~
vlously submitted and have conducted in-
dependent research of documentary evi-
dence in the Archives of the United States
and elsewhere, Additionally, we met with
anthropologists and ethnohistorians knowl-
edgeable with the tribes and their tradi-
tional use and occupancy of land in the lat-
ter half of the Eighteenth Century,

Based on this review and the modified lltl-
gatlon request from the Department .of the
Interlor, the Department of Justice has con-~
cluded that a valild cause of action exists
for possession. and trespass damages for
those lands actually used and occupled by
the Penobscot and Passamaquoddy Tribes as
of 1790, and thereafter taken from them In
violatlon of the Trade and Intercourse Act
of 1790, as amended.

‘The modified request from Interlor and
the cause of actlon Justice has agreed to
pursue modifles the claim areas. As to cer~
taln portions of that area, we have fully
satlsfled ourselves as to‘actual use and oc-
cupancy by the tribes In question as of 1790,
As to other portions, we have concluded
that additional evidence is necessary to as-
sure ourselves of the tribes’ claim and the’
necessary studies are commenclng forth-
with. The modified clalm area Is as follows.

Modlfied Claim Area

We have concluded that a valld cause of
action on behalf of the Penobscot Tribe en-
compasses all those lands lylng in the
Penobscot Rlver watérshed above the an-
clent head of the tide, a point north of
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Eddington, Maine, to the head of the river,
- Based on the outcome of further study this
‘cause of action may also include those por-
tions, if any, of the eastern shore of Moose-
head Lake and the St. John River watershed
west of, Houlton, Presque Isle and Caribou
which the tribe actually used and occupied
in 1790, exciuding, however, those lands in
the St, John River watershed under treaty
deeds confirmed pursuant to Article 4 of the

Webster-Ashburton Act of 1842,

We have concluded that & valid cause of
action on behalf of the Passamaquoddy Tribe
enccmpasses ail those lands lying within the
upper St. Croix River watershed beginning
north of Baring Plantation. Based on the
outcome of further study this cause of action
may also include those portions, if any, of
the upper watersheds of the Machlas and
Dennys Rivers which the trlbe actually used
and occupied as of 1790.

Tribes Offer to Exclude Homeowners and
Small Property Owners Within the Modi-
fied Claim Area
The Penobhscot and Passamagquoddy Tribes

had indicated their intentlon not to pursue,
and to request Justice not to pursue, any

remedy for land or damages against any
homeowner or cther smail property owner
in the modified claim area if they can sub-
stitute a satisfactory monetary c.aim against
an appropriate sovereign body for the full
value of such claims. The Department of the

Interior Intends to assist them in developing

"a legislative package substituting such a
monetary claim and to support them in ob-
taining passage of appropriate iegislation.

We wiil honor that offer.

Coastal Areas Excluded

The Department of the Interior, in its liti-
gation report, has specifically requested that
the Department of Justice omit all claims
for possession of land or damages for the
coastai areas which had been substantially
settled by non-Indians and land which had
been granted prior to 1790, the date of pas-
sage of the first Trade and Intercourse. Act.
As a result, coastal areas which are presently
the most densely populated portions of the
original claim area will not be involved in
any litigation to be initiated by the United
States. In lieu thereof, the tribes and the De-
partment of the Interlor have agreed to
seek an alterngtlve legisative solution with
respect to these coastal areas. =
Appointment of a Special Representative of

the President

The White House has announced that the
President wlll shortly name a special repre-
sentative to assist the parties in reaching a
settlement to these claims, When that per-
son is deslgnated, it Is contemplated that
efforts will be underway immediately to open
discussions whlch hopefully wlll lead to an

- out-of-court solutlon. The Department of

Justice fully supports these efiorts. As a con-

sequence, and 1f approved by the courts, we
propose to take no further steps in this

.or related litigation before June 1, 1377, so

as not to interfere with the settlement proc-

ess. We suggest to the court that it would

be appropriate to continue the stay against

further activitles in the above-captioned ac-

tions through June ‘1, 1977, for this same

purpose.
: Basils of Claim

The claim on hehalf of the Penohscot and
Passamaquoddy ‘Tribes discussed in the
previous sectlon s predicated on the tribes’
aboriginal use and occupancy of the lands
in the claim area as of 1790.

Aboriginal titite, the basis of the clalms
proposed by Interior, s a factual matter to
be proved at trial. United States v. Santa Fe
Pacific R. Co., 314 U.S, 339 (1941). Proof of
ahoriginal title is established by a showing
ot actual, exclusive, and continuous use and
occupancy of lands for a long perlod of time.
Sac and Fox Tribe v, United States, 3156 F.2d
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896, 903 (Ct. Cl. 1963), cert. denied, 375 U.S.
931 (1963). Use and occupancy Is determined
by reference to the way of life, habits, cus-
toms, and usages of the Indians. Sac and For
Tribe v. United States, 383 F.2d 992, (Ct. Cl.
1967); And it has been held that “the ‘use

and occupancy’ essential to the recognition ’

of Indian title does not demand dctual pos-
session of the land, but may derive through

intermitten contacts [citations] which de- *
fine some general boundaries of the occupied -

land . . ." United States v. Seminole Indians,
180 Ct. Cl. 375, 385 (1967) [emphasis in orig-
inalj.

The Nature of Trlbal Usage of Claimed Area

Penobscot Indians were riverlne oriented
s0 that the territorial boundaries used and
occupled by them were generally defined by
the watersheds (or parts thereof) of the
rivers so used, This, also, dlctated how they
would iive, hunt, fish, and gather berries
for subristence.

Briefly, their traditlonal mode of land use
was that they had a serles of core villages
near and above the head of the tlde. From
these core villages they would conduct thelr
hunting, fishing, trapping and berry picking
expeditions, Dividing thelr time somewhat
regularly, they spent the sumner months in
the lower coast or salt-water region, then
ascended the river to hunting territories for
the fali hunting and finally returned to their
core villages for the dead of winter, The early
spring months were spent drifting down
toward the ocean and hunting and fl<hing
through the Penohscot River and neighbor-
ing streams. As non-Indians settled In.the
coastal regions, Indian reliancé on the coast
for subsistence was diminished. On the other

hand, their use of the upper watershed in- -

ten-ified both for subsistence and develop-
ment of the fur trade with non-Indians.
The Passamaquoddy Tribe's use and occu-
pancy of land was essentially the rame as the
Penobscot's. They were also riverine oriented,
and they used and occupied lands in the St.
Crojx; Dennys and Machias watersheds. The
Passamaquoddies had their core villages along
the coast. Their use pattern was to spend the
spring and summer along the coast herrying
and fishing. In the fall and winter they went
inland to hunt and trap, returning to thelr
core villages in the spring. Settlement by

non-Indians tended to Interfere more with.

their core villages than with the Pehohscots,
hut their use of the upper watersheds was
‘the same.

This was essentlally the state of affalrs as
of 1780, with Indian use and occuvaney ex-
tant in the modified claim area. In 1790, the
first Non-Intercourse Act was passed wlth

‘respect to Indien land which provided in

relevant part:

“No purchase, -grant, lease or other con-
veyance of lands or of any title or claim
thereto, from any Indjan nation or tribe of
Indians, shall be of any validity in law or
equity, unless the same be made by treaty
or convention entered into pursuant to the
Constitution.”

The First Clrcult Court of Appeals held
In Joint Tribal Council of the Passamaquoddy
Tribe v. Morton, 528 F.2d 370 (C.A. 1, 1975)
that this statute created a trust respon-
sibility on the part of the United States to

. proteet Indian rights under this statute and -

specifically described the.duty as follows:
“The purpose of. the Act has been held to
acknowledge and guarantee the Indian tribes’
right of occupancy . . . and clearly there can
be no ‘meanlngful guarantee without a cor-
responding federal duty to Investlgate and
take such action as may be warranted by the
circumstanees.” 528 F.2d at 379.
The Department of Interior has interpreted
thls responsibility to require a suit for pos-
session snd trespass damages and we agres,
It has been asserted that the Trade and
Intercourse Acts did not apply.to land trans-
actlions entered in between trihes and states
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it those actions occurred east of a line de-
fining the boundaries of Indian country or
if the state involved was one of the original
colonies. Such contentions are inconsistent
with the plain lenguage of tbe Non-Inter-
course Acts and contrary to well-gettled law.

Deallngs in hibal lands must be placed in
a constitutional context. As pointed: out
infra, the right to extinguish Indian occii-
pancy rights resides only with the sovereign.
The traditional mode for such' transactions
at that time was by treaty, recognizing the
limited sovereign rights of the tribes. In ac-

* cord therewith, the Commerce Clause of the
° Constitution relegated the right to deal with

Indian trlbes to the Unlted. States, and
Article I, § 10 abolished the right of States
to enter Into treaties. In this context, the
statutory provislons dealing with land trans-
actlons must necessarlly be viewed in a geo-
graphically unlimlted context which the ac-
tual language of the relevant statutes and
Judlclal opinions indeed refiect.

‘The provisions of the Trade and Inter-
course Acts deaiing with the transfer of In-
dian land have changed iittle since 17902
The words contained in each act with respsct
to land transfers were unambiguous. The
provisions in each section prohibited all pur-
chases or grants of land from Indian tribes
without federal approval. Each act specifi-
cally set forth the geographical area in which
the land transfer section was to be applied.
In 1790 that area was defined as "in_ the
United States.” In the 1793, 1786, 1799 and
1802 acts that area was defined as “within
the bounds of the United States.” The con-
stitutional demand for unlimited geographi-
cal applicahility of these sectlons Is refiected
in the statutory requirement that ‘valid
transactions had to be entered ‘into "“by
treaty or convention entered into pursuant
to the. Constitution” or under direct federal
auspices. To this day, the provision remains

- unlimlited. See 25 U.S.C. 177.

The fact that the land transfer provislons

‘were intended to have broad and unlimited

applicatlon is supported by reference to other
sections of the statutes, For example, in con-
trast to the unlimited language of the land
transfer provislon of the 1802 aet is the sec-
tlon of the act which relates to trading. The
later section exolicltly provided that it was
to have avplicatlon in “Indian country” only.
That limitation, and simllar limltations with
respect to trading In the later acts, was
never appended to the provisions in those
acts prohibitlng land transfers.

In the landmark case of Worcester v.
Georgia, 6 Pet. 515 (1832), Justice Marshall
was confronted with the question of whether
the State of Georgia had complete govern-
mental jurisdiction over the portion of the
Cherokee Reservation within that state. Jus-
tice Marshall rejected the State’s assertion
of jurisdiction, finding it inconsistent with
the constitution, treaties and laws of the
Unlted States. One basis for his concluslon
was that the Trade and Intercourse Act of
1802 which contained language identical to
that found in the 1790 Act granted excluslve
Juri=diction to the federal government and
prohibited state jurisdiction. This case is
direct authority for the proposition that the
Trade and Intercourse Act did aoply to the
origlnal thirteen coloniés and thus would
apply to Maseachusetts,

Later rulings have held that the land
transfer provisions of those acts did apply
in the eastern United States in the original

.thirteen colonies. Oneida Indian Naiion v.
 County of Onelda, 414 U.S. 661 (1974); Joint

Tribal Council of the Passamaquoddy Tribes

18ee Act of July 22, 1700, 1 Stat. 137, 138;

© Act of March 1, 1793, 1 Stat, 320, 330; Act of

Mav 19, 1796, 1 Stat, 4689, 472; Act of March 3,
1799, 1 Stat. 743, 746; Act of March 30, 1802,
2 Stat. 139, 143; Act of June 30, 1834, 4 Stat,
739, now 25 U.S.C. 177,
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v. Morton, 528 F.2d at 330 (1st Clr, 197b);
Narragansett Tribe of Indians v. Murphy,
C.A. No. 750005, U.8.D.C. Rnode Island (un-
published opinlon of June 23, 1976). See
also, United States v. Boylan, 2656 F.2d 165
(C.A. 2, 1920). _

It has been asserted that the tribes’ rights
to the use and occupancy of the lands in the
modified cialm area have been extinguished
by various transactions which occurred elther
before or after the passage of the Trade and
Intercourse Act in 1790, There is no question
that the sovereign may extinguish aboriginal
title, Johnson v. McIntosh, 21 U.S. 543 (1823).
The sovereign may extingulsh title by pur-
chase, conquest followed by dispossession, or
by the exerclse of complete dominlon over
the property adverse to the continued use or
occupancy of the tribe. United States v.
Santa Fe Pacific R. Co,, 314 U.8, 339 (1941),
rehearing denied, 314 US. 716 (1942). When
the transactions dlscussed hereinafter are
viewed in the light of this law, it s clear
that the tribes’ title was not extingulshed,

- It is msserted, first, that the tribes' title
was extinguished by Pownall, the Royal Gov-
ernor of Massachusetts, in 1759, At the outset
of the French and Indlan Wal in 1764 and
17565, Pownall declared war on sll the tribes
in eastern Maine, including the Penob3icots.

. Pownall never engaged the Indians in battle
or invaded and occupled the areas encom-
passed within the modified claim area, In
1759 Pownall Issued a Proclamation which
provided:

“May 23, 1759, Province of Massachusetfs
Bay—Penobscot Dominlons of Great Britaln.
Possession Confirm'd by Thos. Pownall,
Govr.” B

Immedlately after issuing the proclama-
tion, Pownall buried a leaden plate at the
head of the tide on the Penobscot River on
which the Proclamation was inscribed, That
was the llmit of settlement in 1758 and stili
was in 1790. It also is the southern limit to
the modified claim on behalf of the Penob-
scots, It is argued that by these actions
Pownall extingulshed the tribes’ claims. We
disagree. .

It is a well-settled principle of law that
more is required to extinguish aboriginal
title than a mere declaration of dominion
over a trlbe. Johnson v. Mclntosh, 21 U.S.
514 (1823). Clrcumstances surrounding the
issuance of the Proclamation show that the
purpose of proclaimlng dominion over the
Penobscots’ lands was an attempt to estab-
lish English jurisdiction over them and
thereby discourage allegiance with the
French, Pownall made no attempt to remove
them from their lands, Thus all Pownall did
was to establish the relatlonship necessary
for the soverelgn to treat the tribal occu-
pancy rights. The action did not Impair In
fact the tribes’ use and occupancy of the
land, Johrnson v, Mclntosh, 21 U.S. at 672.

Pownall’s actlons followed the well-settled
principle of adjusting rlghts in the New
‘World among competing European sovereigns
rather than rights of actual occupancy. Local
occupancy rights would only be affected If
the conquest were established by actual
expulsion of the natlves, As the Supreme
Court stated in Worcester v. Georgia, 6 Pet,
515, 543 (1832) : .

“This principle, suggested by the actual
state of things, was, ‘that discovery gave
title to the government by whose subjects,
or by whose authority, it was made, against
all other European governments, which title
might be consummated by possession.’”

This dominion set up the right to deal with
the occupants for actual possession:

“It regulated the right given by discovery
among Eurcpean discoverers; but could not
affect the rights of those already in posses-
sion, elther as aboriginal occupants, or as
occupants by virtue of a dlscovery made
before the memory of man. It gave the ex-
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clusive right of purchase, but did not found
that right on a denial of the right of the
possessor to séll.’” ’

Except for the fact that the French.and
the English were at war over thelr rights to
Maine, the situation is no different than the
original discovery of the New World, or the
Louisiana Purchase or the Purchase of
Alaska. In each case, the sovereign dominion
obtained merely set the stage for dealing
with the actual occupancy of the natives.

Here the tribes actively continued to use
and occupy the. lands contained in the
modified claim area without interruption
after the issuance of the Proclamation, That
use and occupancy was only ended after the
tribes had entefed into treatles with the
State of Massachusetts after 1790 which
were invalid under the terms of the Trade
and Intercourse Acts. The fact that the
State of Massachusetts dealt with the tribes,
is itself proof that the State considered these
groups as tribes and recognized the extent of
their land use rights. All these factors lead
to the conclusion the tribes’ use and oc-
cupancy had not been extinguished by
conquest, :

Finally, 1t has been asserted that the ap-
proval by Congress of the 1B19 Articles of
Separation of Malne from Massachusetts
ratified the land transactions wlth the tribes.
Nothing in the Articles of Separation men-
tlon Indian lands or the previous land
transactlons of Massachusetts with the
tribes, The case law is specific that where
Indian property rights are lnvolveq‘and con-
gressional acts are passed affecting them, all
such rlghts not expressly dealt with survive.
Menominee v. United States, 391 U.S. 404
(1968). _ ’

Proposed Form of Actlon

As can be seen from the foregoing, the
areas subject to the Department of the In-
terior recommendation, though reduced in
size from the original litigation report, are
substantial and will include numerous
parties. A sult naming every poiential party
would be lncredibly cumbersome, if not im-
possible to manage. Because of its size, the
procedural aspects of the litigation could
take over a year to resolve.

If lltigation Is found to be the only meth-
od for resolving thése claims, it wlil be nec-
essary to devlse a lawsuit which can be effec-
tlvely managed so that a final decision on all
major lssues can be obtained as rapldly as
possible. In order to reach that objective, the
United States at this time contemplates a
lawsult against a limited number of major
landowners holding lands in the Penobscot
and and St. Crolx watersheds and in those
portions of the St. John, Dennys and Mach-
fas watersheds which are found to be In-
cluded In the claim area., As proposed, the
litigation would permit the adjudication of
all the major issues, factual and legal, with
only a few partles with the resources to prop-
erly defend the case. The limited number of
defendants would enable the case to proceed
expeditlously, If the court denled a clalm to
a particular watershed, phere mlght be no
need to proceed against any other landhold-
ers in the same watershed.

Such a litigatlon program wlll require an
extension of the cwrent statute of limita-
tions which expires on July 18, 1977. See 28
U.S8.C. 2415. For if a claim agalnst major
landowners In a given watershed is upheld,
we would thereafter proceed against the re-
malning landholders within the claim area
In that watershed. Moreover, even If we
wished to move against all landholders in the
criginal suit, it would be virtually impos-
sible to determine the names of all poten-
tial defendants and initiate an action prior
to July 18, 1977. Therefore, the United States
proposes to seek legislation to extend the
statute with respect to the claims on behalf
of the Passamaquoddy and Penobscot Tribes.

March 1, 1977

Conclusion )

Plaintifi submits that the foregoing de-
scription of ‘the status of the cases makes it
readily apparent that an extension of time
until June 1, 1977, is necessary. L

Since the last report to the court, there
has been a complete review of the legal basls
for this litigation. Aithough the validity of
causes of action on behalf of the Penobscot
and Passamaquoddy Tribes as to some areas
is certain, additional research is yet neces-
sary to establisb the outer perimeters of the
claims area. In addition, there is substantial
work to be undertaken to identify possible
defendents in the claim area. An extension of
time until June 1, 1977, is necessary to per-
mit this work.

It is impossibie to overemphasize, however,
the fact that litigation is not the best meth-
od to resolve the issues presented in these
clatms, Litigation, while resolving past injus-
tices imposed on the tribes, would place sub-
stantial hardships on Innocent parties, who
acted largely in good faith in purchasing real
estate, investing thelr funds and lmproving
thelr property. Only a congressional resolu-
tion of the Indian clalms can correct the past
injustices to the tribes without creatlng new
hardships for others.

As stated previously, steps are now being
taken to provide a method for getting a legls-
1ative solution underway. A presidential rep-
resentative is to be appolnted. The extenslon
requested Is equally necessary to permit this
representative the time necessary to work
with the partles to effect a settlement and

. to permit Congress to adopt a just and equi-

table legislatlve solution to the claims of the
Passamaquoddy and Penobscot Tribes.
Respectfully submitted, . .
. PETER R. 1AFT, -
Assistant Attorney General,
PeTER MrILLs
United States Attorney.

Mr. MUSKIE. Mr. President, I join
with Senator Harmaway in introducing

-the State of Maine Aboriginal Claims

Act of 1977. Our legislation, introduced
at the request of the Governor and at-
torney general of Malne, Is deslgned to
alleviate the potentlally disastrous so-
cial . and economic impact . of ..clalms
made by ‘the Passamaquoddy and
Penobscot Indian Tribes for return of

‘aboriginal lands in northern Malne.

While the land claim has yet to be filed,
the mere pendency has ralsed substan-
tlal questions which threaten the eco-
nomic stability of the State. o

The bill we Introduce today is a vehicle
for review of the case by the Senate and
for congressional actlon to settle the
claims put forth by the Indlans. I be-
lieve it is an appropriate response to a
complex legal, soclal and economic
problem. i

The legislation is designed to protec
the property and livelihood of hundreds
of thousands of innocent cifizens of
Malne who now hold title to land in the
disputed area, or whose jobs depend on
the resources and factories on thé land.
Since there is simply no equitable way
to disown these people, the claims of
the Indians must not be allowed to in-
clude the return of land.

It is designed further, however, to
preserve the rights of the Tribes to have
the factual and legal questions of their
claim resolved, and recognizes that if
the clalms are resolved in favor of the
Indians, that some damages must bhe
paid.
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B DEPUTY ATTORNEYS GENERAL

STATE OF MAINE
DEI ARTMENT OF THE ATTORNEY GENERAL
ATGUSTA, MAINE 013235 .

December 8, 1976

HHonorable Gregory Austin, Solicitor
Depzrtiment of lnteriOL ’
Washington, D.C.

Re: United States v. Maine - Indian Cases.

On KXovember 15, 1976, we received from you some summary historical

satexrizl prepared by the Department of Interior relating to thes subject

lawsuit. At the time that you forwarlded that information you invited

our commfnts and indicated that Interior would cvaluate our resy e
itigation report to the Department of Justice. ¥ou in-

onse by Kovemboer 30, 1976. Shortly thereafter Jehn

ssed this matter with Tim Vollmann of vour stafi and thcy

¥ responsc by the firxst part of this week would bz

timely for Interiox.

Pursuant to that invitation, I enclose herewith a memorandwun deal-
ing with the subject case.

The memorandum was 2ropared te advise Governor Jamds B. Longley on
the status of the case and our assessment of it. e beliecve jitsc con-
tents are in a form suitable to be shared with your Department. I trust

that you will forward this to the Justice Department along with your
litigation report. I understand that you will provide us with.a copy of
your litigation repoxl and that you will recommend to Justice that it
providgoTus with an opportunity to comment on the rcport prior o their
final decisicn with recpect to ik.

As you can sce from the memorarndum, we firmly believe that the
Indian land claims in Maine are without merit and that pursuit of the
claims throudh litigation will ke unsuccessful. We do not bhelieve that
there is any scrious possibility fthat any responsible court will divest
350,000 iaine citizens of the lana and homes  and order‘thatVGOﬂ oi-the

7

"""’"’Qt“xt" be turned over to Indian tribes on the basis of claims that are

200 yeaxrs lu we trust that after you have had an opportunity to review
ouxr analy hyouww1ll_1nev1tablyv~0ﬂﬁ to the sidme conclusion. ’
.
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hs Governor Longley and I have frequently stated, we support the
Tribes' right to txy their claim in court. Vhlle we bellove that we
Willwb ~U1{1ma#07v _seeLssiuds—tve=tns = =

Tt aseer €

-

their claim in an ansrooriate forum. hovever, our continuing concern

} . .
is and has been that the mere assertiosn of such claims will have serious

adverse consequences in Maine, 1ncl_*Lnj the impeding of rnunicipal and
state bonding and real estate transactions. This is a very serious
matter since it affects the welfare anh,hvll being of all citizens of
our State. We cannot suppor; any suit lech meloly by its pendency
might have the effect of disrupting the fntire Mainc economy.

We suggest, therefore,that some wayvbe found to permit the Tribes
to pursue their claims without creating the conseguences which we all
fear. I think from my discussions with the Tribal attorneys that they
share this common desire. I cannot i:agine that the Tribes would desire
to see the State and its citizens made financially insolvent by a mere
pending claim. One possible way to accommodate thse interests is
embodied 1in a draft legislative act which I enclese for your considera-
tion. It is one of several possikle approaches tc the prorlem that
might achieve the same end. I would assume that Intecrior or Justice
might have some other useful ideas that reflect tirelr experience and
expertise in solving other Indian lzand claims in {he United States.

'’he ap»roach the enclosed legs
just and fair onc. It permits the

ation suggcts is, we believe, a

I tigation of the claims for full .
damages and guarantees that any d thus awarded will be paid by
a partv with aceguate resources (i.s., the United States Government) ;
it avoids the possible economic disruvotion that will resuvlt in Maine
if the United States or the Tribes press forward \1Lh a suit agesinst
landowners for possession of land; it recognizes that Indian clzims in
Maine are part of a national problex for which the United States Govern-
ment and all its citizens are responsible and commnits the national
government to assume this responsility; it is based on the recognition
that thzs United States Government, as the trustee for the jMaine Tribes,
is ultimately the party responsible for the welfare of the Tribes ang
that, even assuming violations of the Non-Intercourse Act by Massachusett
or Maine, it places the ultimate respon51blllty on the United states for
failing to, adeguately protect the Tribal rights for nearly 200 years;
This approach also lends itself to asplication in other states with
similar claims pending. I understand those include Massachusetts, Rhode
Island, Connecticut and New York. I have also reccently been advised by
the Attorney General of the State of South Carolina that the Kative -
American Rights Fund has informed them that it is preparing to file suit
under the Non-Intercourse Act for a claim involving better than 100,000
acres. of land in that State.- ' ‘
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In addition to the forcgoing materials, I have also enclosed a
memorandum briefl lxﬁ;gopondlng to the historical summarics that ybu
dcq to us. Ihasmuch as we only rcccived Chosc summarics on
Novenber 15, 1976, despite having reguested them ncarly six months
ago, our critique is a brief one. We think it adequately illustrates,
however, that the undorlv ng factual basis for a Tribal land claim
vhich is premiscd on Indian occupancy in 1790 is and has bcen grossly
inZflated. I think it goes without saying’ that the federal government
could hardly commence a suit against the State or its citizens on the
kasis of such a one-sided historical analysis.

We could not believe more strongly that the Maine tr1b°5 anDlj
do not have a case under the Non-Intercourse Act. We think that any
rcasonable man must share this view. Accordingly, we believe the United
States is under no obligation to bring suit on their behalf. I realize
the United states has an obligation to protect the interests of the
Tribas and that the governmernt has been compelled to tread carefully in
its dealings with the state in order not to brecach that opligation. DBow-
ever, as I previously indicated to you, it is our firm belief that in
fullfilling its fiduciary okligation the united States government ought
not to assert a claim for which there is no legal basis. We do not be-
lieve that a fiduciary obligation obliges the Depurtment, or any trustece,
to assert a claim for a beneficiary which as a matter of law do=s not
have a substantial likelihocd of success. While a trustee is reguired
to e prudaent, he is not compelled to be overrecaching. The general rule
is that a trustee is required to cxercise such care and skill as 2 man of
ordinary prudence would use in managing his own property. Scott, The
Law of Trusts, § 174 (1967). He is under a duty to the beneficiary to

take reasonable steps to protect the trust property and realize on claims
for the benefit of the beneficiary. Scott, §§ 176 and 177. However, it
is black letter law that a trustee is not obliged to bring an action on
a debt or otherwise litigate claims that might inure to the benefit of
the trust if, among other things, he does not believe that the suit will
be successful. lecndrick v. Clechorn, 93 N,E.2d 256 (Mass., 1950) and
Scott, § 177. 1In matters relating to litigation and appeals in litiga-
tion, the trustec has wide discretion and is liable only for abuse _of
discretion. Scott, §§ 177, 187 and 192.

In the unlikely event that the Interior Department recommends that
Justice prosecute these claims, and if Justice shculd act on that recom-
endation, we Ynow that such decision will resull in serious cconomic '’
conseqguences in Maine. I am sure the events of the last few months have
made the various possibilities and ramifications of that decision clear &
all partiecs. Therefore, we strongly urge that any such recommendation by
Intcérior be accompanied by an cgually strong recarmendation to Congress,

for immediate cnactment of dﬁDrODrluLC rcmcdlul qu]nlaL]On along the

general lincs of that cmbodled in the enclosuL. f the federal governnc
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believes that it needs additional time beyond January 15, 1977, to framec
such lecgislation, we would be agreceable to permitting the governmen:t an

exXxtensaon of time from the current court order. We would also be avail-

able to meet with you again at your earliest opportunity to discuss the
case. ' )

I have taxen the liberty of forwarding copies of these materials
to Peter Taft' at the Department of Justice and Tim vVollmann of your
Department. )

Sincerely, T e

7
ZOSEPH E. BRENNAN
Attorney General

JEB: jy
Enclosures

cc: Honorable Peter Taft
Honorable Tim Vollmann

-
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Decenber. 7, 1976

To: Honerable James B. Longley
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Prom: Joscph E. Brennan, Attorney Gepnore

Re:  Indian Claim Litigation

I. INTRCDUITION
This memerandum has been prepared for the purpo of advisinc

you on tinstatus of the ponding renoblscot and assamaguoeddy Trival
land claims in the State of Maino. This wemo does not purpert to
contain a complete gummary of all relevant highorical facts., That
recearch ig in progress and will require examination of numerous
original &yt sccondary source materials, Insofar as facts are
ncludad in this mano, “hey arce cited bhecavse they bear upch
legal analysis undertaken herein and are helicved Lo be beyond
dispute,

This memoranduim does not purport to t reat all po"embln lcgal

‘issQCS t%at might beo valsad in actual llTl anh.' In adc;tl note

the principal legal issucs anilyzud hercin, thére arc nuacreus othor
defenses to the claims as well as posgsible counter-claims against
the Tribes and the united States guvern went and third party claims
against the state cf Mussachusclis. 2Any or éll'of these claims or
defenses have uubstantial.mérit and will he persued by us should

the matter proceed te lildgaktion. Wo do not discuss tbhose claims

DEPUTY ATITONKNEYS GONECi
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and defenses here becausc of the limits of time and space, but nore
importantly because of our strong opinion, as expressced in the
conclusion, that the defenses analyzed herein will be wholly

dispositive of the casc,

II. STATUS OF THE CASE
On February 22, 1972, the Joint Tribal Council of the
passamaguoddy Tribe reguested that the Departments of Interior

and Justice bring suit against the State of Mainc on bechalf of th

0]

T be to redress numerous wrongs the Tribe alleged to have been
perpetrated by the State. Among other things, the Tribe alleged
that the state had taken or caused ar permitted to ke taken lands
of the Tribe in violation of the Indian Tradc and Intercoursec nct,
25 U.S.C. § 177 (the "Nonintercourse Act"). The timing of the
request was prompted by ﬁhe cnactment of a federal statute of
limitations on such claims, which statute was duc to expire in
July, 1972, 28 U.s.C. § 2415(b) since amcnded by P.L. 92-485,
86 stat., 803, The Tribe reguested that such suit be brought by the
United States in its capacity as a trustee for the Tribe,

on March 24, 1972, the Departments of intcrior and Justiéc
advised the Tribe that they did not intend to suc the State'sincc

. . ‘

they asscrted thét they had no trust relationship with and owed nc
fiduciary obligation to the Tribe. On Junc 2, 1972, the Tribe

brought suit against the Departments sceking a judicial declaration
g g J

i

of the existence of a trustee relationship. (Soint Tribal Council

of the Passamaauoday Tribe, et al., v. Rovers ¢, ii. Morton, ct al.)
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After fiiing oftthc suit the Tribo obtained an order of court compelling
the United States to file a protective suit against the State.Bcfore
July 1, 1972, to toll the statute of limitations. The government
then voluntarily filed a sccond protective complaint against the
state in July, 1972, on bchalf of the Pencbscot Tribe, again to toll
the applicable statule of limitations. The Court immediately

£ 4.

thereafter crdered Both suits held in abeyance until resolution of the
3

Tribal suit and further corder of court,

The Passamaguoddy suit procceded to trial, with State of jaine
. 4 .

s

as an Intervencr-Defendant. In January, 1975, the District Court

rendered a judgment in favor of the Tribe. Passamagquoddy v, HMorton,

388 I'. Supp. 649 (D.C., Mc., 1975). That decision was appcaled by the
state and the Unit;d States subscquently joined in tho'appcal.A In
Deceirber, 1975, the Court of Appeals for the First Circuit affirmed
the District Court opinion, but added important qualifying language.

Passamacuoldy v, Morton, 528 F,2d 370 (lst Cir., 1975). Among other

things that Court specifically said:

"“wwhether, even if there is a trust relation-
ship with the Passamaguoddies, the Unitod States
has an affirmative duty to sue Maine cn the Tribe's

.bhchalf is a scparate issuc not raised or decided
below and which we conscquently do not decide.,"

: X XN X

. "In reviewing the district court's decision
that the Tribe is & tribe within thd meaning of
the Honintercourse dct, we arc not to ke decied
as scttling, by implication or otherwise,
whether the hct affords relief from, or cven
oxtends to, the Tribe's land transactions in
Maine, When and 1f sypecific transacticns arc
litigated, ncw facts a¢nd legal and cauiiable
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considerations may well appear, and Maine
should be frce in any such future litiga-
tion to defend broadly, even to the extent
of arguing positicns and thearies which

overlap considerably those treated here.*

X X X
"In so ruling [on the existence of a trust
relationship], we.do not forecclose later con-
sideration of whether Congress or the Tribe
should be deemed 1n scne manner to have
acquiesced in, or Cengress to have ratified,
the Tribe's land transactions in Maine."

Since the decision of the Court of Appeals, the Unitced States
has made no decision on whether to prosecute these claims, and is,
as of this date, unable tce state when, if ever, it will have made
that decision. (See Plaintiff's Motion for Extension of Time and

-

Supporting Memorandunm, United sStates v. Maine, Ciwvil Docket No.

1966-KD and 1869-ND, October, 1976). As of this date, however,
the United States is subject to an order of the court requiring
the government to decide by January 15, 1977, whether it will proceed

forward with these cases.

III. TIZ HATURE AITD SCOPH CF THE CLATINMS

The lawsuilts pending before the District Court name the State
of Maine 'as defendant. The principal allegation, and oné with which
» e
we will deal in this memorandum, is that the State of Maine acquired,
or éauscd or permitted to be acquired, land .from the Passamagucddy
and Pendyscots without the approval of the United S£atcs as regquired
by 25 U.S.C. § 177. The suits cach seek $150 million in damages and

“de

"such other relief as the Coust deems proper and just.," Ho action
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far return of land has yet becen commenced. However, the Tribal

attorneys have orally stated in court that it is their intention

to sue for reccvery of lands in the event that the United States

ENTEAR LA

X gt}

fails to do so on their behalf, As of this date the territory

claimed-by the Tribes has not been delinecated other than in very
general terms,

The territory named in the suits as being territory alleged

Y
3
‘}5 wrongfully taken from the Tribes includes:
;g ﬁassamaquoddy Tribe -~ All of wWashington and "parts of"
5
A4 Waldo and Hancock Counties

Penobscot Tribe ~ "All of the land alcng both sides of

the Pencbscot River including but not

limited to most of what i1s now

l_.._‘..._.,a..._..:.:.:.?-.a«.l
K
.
1

Penobscot County. "

The Tribes -have orally stated to the Court and the Attorney General
and have been reported in the press as claiming approximately 60%

of the State, to wit:; The Pencobscot River Watershed and all lanés

o oS s
N

to the cast and north of the Watershed. ‘herefore, analysis in this

‘memorandum will extend to not only the territory actually named in the

.

- complaints but all lands claimed by either Tribe. It must be 
. emphasiécd, héwovcr, that at this point neither the Tfibes nor
United States Government have defined with precision the scopa or
- | boundarics of the claimed area. The following aralysis is therefcre
undertakcnbwithout the benefit of any explicit definition of the
séope.of the claim‘and without the bencfit of the federal government's

legal analysis of the basis of the claim.

'
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Iv. FIFACTS

As stated in the introduction o this memorandum, a complete
enthno-history of the Maiqc tribes and a recitation of their
relationship to the varioﬁs governmental bodies that have exercised
jurisdiction over them, including Maine and Massachusetts, is neithar
possible nor necessary for ﬁhis‘analysis.

For purposes of this memarandum only, and because our intention
hercin is to focus on what we believe to be clearly dispositive legal
issues, we assume that as of 1790, the cffective date of tﬁe Non-
Intercourse Act, both Maine tribes held by abo*lglnul pooscsslon some
lands in the then District of Maine. It should be clearly understocd
that this assumption is made sclely to facilitate the preparation of
thi; memorandum and that based on preliminary hisiorical rescarch,
we belicve that the Penobscot holdings were very limited and the

1/

Passamaquoddy holdings non-~existent.

1/ Sce for example the letier of the Ppass

: amaqg o"iv and dMlcmac
Tribal Chiefs to the Great Council of Massachusetts (the
Legislature) in 1791 in which the Chiefs indicate that they

had lost their traditicnal tribal lands weither by abandonment

I

or as a result of intrusion by non-Indians. Sce Attachment A
to memorandum of Michael Smith, Bureau of Indian Affairs,

May, 1973. , h

sec’also John Allen's repert in 1793 in which he states that bV
the end of the Revolution,

"thc Indians of St. John and passa raﬂ:oadv
esigned to the United States thei 699ti&ﬁlar

Cldlma to land 1‘nc‘-"l to be within tnr is
on conditicen that the United States would confirm
to them the ancicnt spots of ground wiich they have
hitherto occupied and a suituble trace “or the use
of all Indians which mighi have occcasion to.resort
therceto." F. Fidder ilitary :

Fastern Maino and Jova Scocia
. Revolution,  p. 312 (18G7).

in

IMrang
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The following facts arc a brief summary of facts reclevant to
our legal cpinion.

A. THE PUBLIC TALDS I MAINE

various source materials are available that summarize the land
policy of the State of Massachusectts in the period both before and
after 1790. Useful summaricz can be found in Frederick Allis, Jr.

"The Maine Frontier” in Banks ed., Iistory of Maine, pages 131-

(Dubugue, Iowa; Kendall/Hunt Pub. Co. 1969); David C. Smith, "Maine
and Its Public Domain - Land-Risposal on the Kortheastern Frontier®

in Banks ed. History of Maine, pages 1£1-192; Frcderick Allis, Jr.

ed. "william Bingham's Maine Lands* in Publicaticns of the Colenial

Society of Massachusctts, Vol, 36 and 37 (Rosten, 1954), and hkoscs

Greenlecaf, A Survev of the State of Maine, (182¢) pages 400-430. A

brief summary of that land policy and relevant transactions is set
forth below.

In 1783 the Massachusctts Legislature created the Committee for
ﬁhe Sale of Eastern Lands. The principal purposc -0of the Committee
was to scll public lands in Maine as a scurce of incowe for the
State. At the time it was cstimated that the State owned for sale

some 17 million acres on the assumption that they were not Indian

lands. Jn 1784 the Comwmittece reported to the Massachusetts Legislature

a scheme to dispose of thesce lands. It recommended that townships be

lotted oui, each six miles sguare, between the Pencbhbscot and st, Croix

1/ cont,

numerous towens being settled or incorporated prior to the

chactment of thne Mon~-Intercoursce Act., Sﬂc, ¢.g., Stanley
Bearcg Atwood, Tha lanath and Preadth of Maing, Pp. 21 and
22 (1946) and Moses Greenlead, [ sunvoy n' Lix+ st nf

Maingo, pages 139-150 (1829) (rcwgnljuhbd bj tine 5 oLatc
Museum, 1970).

. R

|
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Rivers, such lots to be sold at sot prices. By 1786, sales having
been slow, the Committee creaﬁed a land lottery for 50 townships
between the Penobscot and St. Croix, the so-called "Lottery Lands."
'These Lottery Lands were depicted on a map by Csgood Carlton prepared

in 1795 and published in James Sullivan, Historv of the District of

—

Maine (1975) and in various maps by Moses Greenlcartf.

As of 1790 the Committee had managed to sell or lottery away V/

P e —

appreximately 375,000 acres. Greenleaf at page 428. Precise location

of the tracts thus sold have not been yet determined, but the bulk of
i .

nearly all this land was in the current claim area. sreenleaf's )

Survev of Maine at pp. 400-430 sets forth in more detail the names of

rgcipients and the location of lottery prize lands.

After 1790 sales became more brisk. Between 1790 and 1520 more
tﬁan'S,OO0,000 acres of land were sold, dgain principally in the-claim
aLea. In addition, other lands were given away to charitable or edu-
cational institutions. Thus, between 1783 and 1820, 6,070,638 acres

of public lands in the castern part of the District of Maine had been -, 4.

e ]a'l/ ‘/I'L )» (/,,'Jr I Y { LLrade '/,I\— [(, , p/ ? - “L""; -

T T : T e R RIS
sold or granted by lassachusetts. Again, precisc location of each .-

. PR

tract requires further rescarch, but it can be fairly said that most 2/( e

4 ’

e e e e

- . . st
of these sales werc in arcas now claimed by the Tribes. For our pur- ﬁ? .

"o

poses, iF is enough to establish that the sales constituted a patch- )&f

‘\‘/'Jl.
work pattern tlroughout the eastern half of what was then District of !
Maine and in what is now the Indian claim arca.

Of special interest for our purposes is the fact that 2 million

acres cast of the Penobscot werce puarchased by llenry IKnox and William

Duer from !aine in 17¢1. The Kno<-Duer purchasc is treated at length
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in Allis, William Bingham's Maine Lands at page 35. This contract
was made beltwecen Knox and Duer and the Committce for the Sale of
Eastern Lands, The contract was later amended that same yéar so
that one million acres of'land werc to be located at the headwaters
of the Kennebec and the other million between the Penobscot and St.
Croix. In 1792 Knox purchaéed a third one million acre parcel, the
so~called "back tract," running from the castern tract duc north to
"the st. John River. This kack tract is debicted in Carlton's mep
referred to supra. Thesc transactions were carricd on for Knox
through agents acting on his .bchalf. Thus by 1792 Knox aﬁd Ducy had
acguired 3 millicn acres in what is now territory claimed by both

N

Tribes. The lands thus purchased by Kncx were later sold by him to

william Bingham in 1793.

Of particular note is the fact that llenry Knox, Secrctary of
War, along with President George Washington, werc instrumental in
convincing Congress to adopt the Non-Intercourse Act in 1799;) Francisi

P. Prucha, American Indian Policy in the Formative Years: The Indian

Trade and Intcrcour Acts 1790-1834, page 45 (Lincoln, Neb.,

University of Nebraska Press; 1962). At the time of his purchase of
o = o =

4

‘Eﬂggp Lrag;»_ﬁnp" WQE\EEpLetary_9f War and had augiprltv for the

E S T S

’
supervision of Indian affairs. It secms fair to assumec that Knox

-

was conscious of the Non-Intercoursc Act and .its recuirements relating

to purchasc of Indianlands. Keverthless Knox purchased substantial

tracts in areas the Indians now claim. Apparently Xnox and Duer

PR

negotiated to buy other lands along the Penobscot but thc committee
refused to sell them on the grounds that they belonged to the Trnuo

A |
NA&JJ{L 1\¢3~ Kﬁv J\\-——"“"ﬁﬁ,/

A e
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This woﬁld suggest, among other things,:that (L) the highest levels
of the federal government in 1791 and 1792 did not consider these
lands as belonging to the Maine Tribes, and (2) that in subsecguently
admitting Maine to the Union the government did so wiTh full knowledge
of the way in which Massachusetts had been decaling with'lands.in
eastern Maine and with %n awareness by the Executive branch of the
federal government of both the existcn?e of the tribes and the scope
7

L S oS ol e
of their land clainms. /4a>4'9 'L“ZT‘~“‘

A graphic depiction of some of the above described land trans-

actions between 1783 and 1820 can be found in various maps by HMoses
, 1/
Greenleaf. Among other things, the maps include the following:

1. The map at pages 7-8 of the folio shows the status of land
sales of 1829, and shows nearly all of present day iHancock and
Washington Counties as sold or lotteriecd. The map also depicts roval
patents and colonial grants. It also shows the division of lands
between Maine and Massachusetts under Scction I, Article 1 of the
Act of Scparatien (see infra). ;

2. That map at pages. 11-12 of the folio shows the course of

settlement from 1790-1820 and depicts arecas of the State with

permanent non-Indian inhabitants in that pericd.
L]

*

1/ One sct of the original prints arc availabile in the Maine State
Library and are stored under sccurity. HBaecausce of their size
they are not readily susceplible to reproduction.
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3. The map at pagcsA15~16 of the folio shows the status of <:
land sales, grants and lotteries as of 1815. This map is inscribed
"Entered according to an Act of Congress of October 30, 1812" indicat
Athat the map was filed with the Clerk of the'District Court on that ¢
and thcéeby abtained for the cartographer certain copyright privilege
This map again depicts a substantial portion of the current claim are
as having been sold or granted by Nagsachusctts by 1815.

' By 1820, the records of th31Committee indicate that more than
G{million acres of Maine lands were conveyed by Magsachusétts. See
Smith at page 192 and Allis at pages 33-34. All that remained unsold
wés Aroostooi County and the northern most poftions of present day

!
Penobscolb, Piscataguis and Scmerscet Counties. This left a balance

l

estimated at between 11 and 9 million acres which Maine and
— - - S et o

Massachusetts assumned were public domain at that date? As will be

"discussed in this memo infra the remaining public domain was divided

equally between Maine and Massachusctts, As of 1820 only part of such
lands were surveyed. See Greenleaf's maps at pages 7-8. These lands
continued to be divided as surveys were made as provided in the Act

of Separation until Maine purchased them from Massachusctts in 1853,

© Smith at page 192,

B. INDIAN TREATIES FROM 1790-1820

We set forth below, sceriation, the treatics between Massachusctts
and the two tribes in the above period. We do not discuss herein the
circumstances surrcunding their cxecution or their legal significance

at the time of oxecution. The recitation of the treaties should not

"be assumed to constitute an agreement by us that they arc of any legal
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significance, i.e. in referring to the "trcaties" wcAshould nof
deemed as conceding that the provisions therecof in fact deprived
Tribes of Any landé. We refer to them and paraphrasc relevant ¢
so that this opinion'will be placed in proper context. V

1. In 1794 Massachusetts made an agrecement with the Passamac
in which, among other things, the Tribe relinguished all claims t
lands and accepted a total of 23,000 acres in eastern Washington
as tribal. lands. The State also agrced to provide annually to th
Tribe certain specified goods and produce.

2. In 1796 HMassachusctts made an agreemcent with the Penobscot
which provided that the Tribe relinguished all its land claims 6 m
in width on either side of the Penobscot from the hegad of tide (ap;
imately Bangor) up stream 30 miles. (Approximately 9 towvnships or
about 200, 000 acres). In return the state paid the Indians some ca
and promiscd to deliver certain goods and produce annually.

3. In 1818 the State of Massachusctts madc another agrecement Wl
ﬁhe renobscots in which the Tribe sold all their remaining lands to
State and werec reserved 4 Lownships that appear to include present
day Millinocket, Hattawamkcag,iWoodville and Indian Purchaée((curren
unorganized territory) and all the islands in the Penobscot from
Indian Island north, The State also promiééd ans further consideratic
certain goeds and produce annually and two acres: in Brewer for a gard
for the Tribe.

C. - ADMISSION OF MAINE 70 THE UNION IN 1820

In June 1819 Miassachusetts cnacted "An Act Relating to the
Separation of the District of Maine from Massachucsel'ls Presae

Forming the Same Inte n <o
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:. things; the Act had scveral. provisions relevant to this case. Those
provisions provided that:

Section 1, Art. 1 - All public lands in Maine were

to be divided between Massachusetts and Maine, one-half

to each state. ' ‘ ) . T

Section 1, Art. 5 - Maxine was to assume and perform all 7
. ‘ I ‘
obligationsof Massachusetls running to the Indians B ot
whether arising from treatyv or otherwise, in return
4
/ ) 1“‘ ' .)

for which Massachusetts was to pay Maine $30, 000,

- Section 1, Art. 7 - All grants of land and all

. Oﬁ” -

contracts for land made by Massachusetts within fhe /g'

District of Maine shall continue in full force. k
In the fall of 1815 the Constituéional Convention met in Portland,
Maine, at which time a constitution was adopted. The constitution
included in art. 10, Scc. 5 all of the above provisions in the act
of "Separation. In addition to the foregoing»refcreﬁce to Indians in
fhg Act of Separation, the constitution referred to Indians in Art.
Iv, part 2, Scc. 1 and Art. IX, Sec. 1l4. of particular note is the
latter provision which provided that the state debt limitation aid
not apply "to any funds which the State shall hold in trust for any
Indian %ribe."‘

In the Spring of 1820 An Act to Admit Maine to the Union was
e submitted to Congress. During the debate in thé Scnate the
constitution was read in the Senatc and referred o Committee.
In March 1820, Congress, after reciting that the Act of Scparaticn
Ind been passed and that the Maine Constitution had been cétabﬁshcd,‘

admitted Maine to the Union on an cqual fooling with the original Stato:

.
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The'admission of Maine was not a J\ﬂfunctory legiélativc act since
the admission was delayed by the debate over the gdmiSSion of
Missouri., An account of theevents surrounding epactment of Mainc's
admission may be found in Ronald Banks, "The Missouri Compromise:

'The Mother Bas Twins'" in Banks, ed., Historv of Maine, vages

177-185.

D. DEALIRGS BETWELEN MAINE‘AND TRIBES‘AFTER 1820

Since 1820 there have been other land transactions betwecn
Maine and the tribes. The single most significant land transaction
was the purchasc by the State in 1833 of the four townships granted
to the Penobscots in 1818. The current Penobscot tribal holdings
include all the islands in the Penobscot from Indian Island north
totalling about 4,500 acres. Other transactioms from 1820 to the

resent have resulted in a reduction of the Passamaguoddy holdings
p J 3

from 23,000 acres, as rescrved in 1794, to the current heldings of

about 15, 000-16, 000 acres.
Non-preperty transactions have been much more numercus. In the
past 156 vears Maine has enacted about 360 separate picces of

legislation affecting the tribes. The substance of these laws are

supmarized in the Court of Appcals opinion in Pacramacuoddy v, Morton.

This legislation covers Tribal Government, appropriations of .
necessiéics for living ncceds, cducﬁtion, hous ing, indigent rciief,
roads;, water supplics, usc and disposition of trilal lands and
represcentation for the Tribe in the Maine Legislature. Many
appropriations'wcro made to the Tribes from the ctate Gencral Fund

(i.e; the general treasury of the State). By 1973 it is estimated

that the state had spent about $7,553,000 for the general bcncfit

7 / .
Lol
o Ar het ,./-';" ‘
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of the tribes, not including bond issues for water and scwage
facilities and schools on the reservations. More detail about.

expenditures for the Tribes is set forth in the Proctor Report

at pages 6-7, 46-58 and 64 and in "Maine Indians; a Brief Summary"

(Maine Department of Indian Affairs, 1971) at pages 20-21. while
no precise figures are available on the total financial assistance
provided to the Maine Tribes by the State, it is fair to say that
it is substantial. In addition to being eligible for the full panoply
of benefits available to all citizens and communities, the State
méintains separate Tribal housing authorities, schools and vast
array of social/welfare behefits over and above that provided to
non-Indian citizens.

é "Administration” of Indian Affairs in Maine was handled by ad hoc
l;gislative comﬁittces until 1830, 1In 1830 the Executive Council on
Indian affairs was appointed. A joint standing committee on Indian
Affairs was created by the Legislature.in 1839 consisting of 3 members
of tho Senate and seven from the House. Until 1929 the Governor and
Council managed daily administration of tribal affairs when it was
transferred to the Forestry Department. In 1932 it'was transferred
to the Department of Health and Welfare where it remained until 19%5
when a separate Department of Indian Affairs was created, the first
such state agcnéy.in the naticon., Sales of grass and timber on and
leases of Indian lands were managed by the St;tc Lind Agent until
1932 when these were élso transferred to licalth and Welfare.

Proctor Report, pages 2-3,
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E, TRANSACTIONS ANCONG TIE FEDERAL GOVERIMNNT,
MATME ALD THE TRIDES SINCE 1820.

Most of the following facts are taken from the Stipulated Facts

in Passamaquoddy v. Morton. Reference to many of these facts may be

found in the Court of Appeals® decision.

During the ycars 1824-1828, the Federal Government contributed
$250 per year to Elijah Kelleogg: of the Society for the Propagation of
the Gospel Among the Indians, a charitable institution, pursuant to

the Act of March 3, 1819, 3 stat. 516, which provided funds for

civilizing Indians adjoining the frontier. The funds were used to

support a school for the Passamaguoddies. According to Eugene Vctromile

iﬁ his book entitled The Abnakis: And Their History, (New York, 1855)
at page 120, Kellozg had been sent to the Passamaguoddics as a
schoolmaster by the Government of Mainc ard as a missicnary, by the
bﬁséionary Socicty in Massachusctts.

In 1824; the Department of war contributed $233.33, constituting
1/3 of the cost of construction of a school for the passamaquoddy
Indians pursuant to the Act of March'3, 1819, 3 Stat. 516.

By letter dated August 12, 1828, Thomas L. Mckenney, Director of
the 0ffice of Indian Affairs, advised certain members of the
Passamaquoddy Tribe that the Federal funds for the school would be

.
discontinued if intra-tribal differcences concerning the religion of
the Sﬁpcrintcndcnt of the school were not resolved. The aforcmentioned

dispute was not resolved, and Federal funds for the school werce withheld

during the ycar 1829,
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In 1824 John C. Calhoun, Secrctary of War, corrcspondcd'to U. s.
Senator John Holmes of Maine with respect to Federal financial
assistance to the Passamaguoddy tribe for educational purposcs.

In December of 1829, DéaconSockbason and Sabattis XNeptune, two
principal m;n of the Passamaquoddy Tribe, met in Washington with
Thomas L. McKﬁnney.and Secrctafy of War John H. Eaton to request
reinstatement of funds for the Passamaquoddy School, money with which
to hire a priest and to purchase a parcel of land. Their appearance
in washington was noted by President Andrew Jackson who in turn
notified the Speaker of the U, S. House of Represenatives by letter,
Sockbason's and Neptune's regquest for reinstatement of the school and fo
meoney to hire a priest were granted, with funds appropriated under
3 Stat. 516, and $300 was contributed for these joint purposes in 1830,

On Dececmber 10, 1829, McKenney informed Sockbason @and Neptune by
letter that the "Great Father" would scek funds fran Congress so that
he might ¢rant their request for additional lands. On or aboutl
December 14, 1829, President Andrew Jackson reaucsted funds fraoa
Congress to purchase additicnal land for the Passamadu ddy}Tribc.

On December 10, 1829, McKcnney"provided informaticn concerning the

-

passamaquoddy Tribe's request for land to Congressman Bell, Chairman

of the Committee of

Indian Affairs, and recommended that Cargress
appropriate funds For the frcsidcnt to purchasc land foxr that tribe.
Congress necver appropriated funds for the purchase of land for the
Pa$samaquoddy Tribe,

Duc to the .above mentioned sectarian sfrifc, Secrctar:y of War

Samuel Lamilton informed Kellogg on May 27, 1831 that funds for the

school would be suspended during 1831 and discentinued altogether
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unless a plan could be dcvi;éd to ond the secctarian strife. Funds
for the school werc discontinued after 1831. 1In a letter dated July
2, 1832, commissioner of Indian Affairs Elbert llerring denied
Kellogg's reguest that the school funds be recinstated and used for
.the improvement of passamaquoddy agriculture.

During the poriod 16899 to 1912, five menbers of the Passamaguoddy
Tribe attended the Carlisle Indian School at Carlisle, Pennsylvania,
for short periods of time.

In this éentury there have been other contacts between the Tribes
and the United States Government. The following arce a fewvexamplcs
of such contacts.

In the 1930's and 1940's extensive W.P.A. projects were funded
on the rcservationé for roads, wétcr mains, cemelteries and to repair

flood damage. Iroctor Repori, pages 59-63,

In 1935 the United States Commissioner of Indian Affairs correspondc
with U.S. Representative Ralph Brewster of Maine regarding the status
"of the Maine tribes. The Comnissioner's letter acknowledged the fact
that Maine had long exerciscd cxclusive jurisdiction over the Tribes
within its borders and that the United States had never disputed
that excrci;c of jurisdiction. In 1942 the Comniséioner correspmded
with RaXph Proctor on this same issue and referring to his pre-
decessor's communicaticn to Browstor .

In 196l the Maine Attorney Genecral responded to then Senator Sam
Ervin of the Secnate JﬁdiciaryFCommittcc regarding Ervin's inquiry
about the cxtent to which Indian constitutional rights were protected
" by the State of'Mainc. Tﬁcn Deputy Attorney Gena:rral Géorgc West notecd

to Ervin that:
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"The State of paine has assumed law and
order jurisdiction over the Indian rescrva-
tions by virtue of a treaty bhetween the
Indians and the Commonwealth of Massachuseits
originally made in-1794 and ratified by the

State of painc."

The United States Departmentsof Agriculture and Housing and
Urban Dcvclopmcnt‘have both corresponded with Mainc officials about
Maine tribes and discussed their status in 1967 and 1968.

Since 1966 the United étates Government has providcd extensive
aid to the trikes for housing and water and sewage systems. '"Maine
Indians: A Bricf Summary," p. 2l. Maine Department of Indian Affairs,
(1971) .

. In addition to these direct fedcral contacts with the tribes
[
themselves, the federal government has engaged in a number of other

!
t;ansactions in the so-called "Indian claim area." A brief list of
these transactions and programs includcs:(é%éﬁiéé&igﬁl,f Park Langds
(e.g. Mooschorn National Wildlife Refuge, Acadia National Park,
Allagash Wilderness Waterﬁayd all. of which wexe chuier with funds

from or are managed by bureaus within the Department of Interior),

acquisition of military basés (e.g. Dow Air Force Base in Bangor,

Presque Isle Aix Force Base, Loring Alr Force RBase in Limestone,
~— e et o = |
[} B S

Cuglgﬁﬁﬁaval Facility, Scarsport P.O.L. Facility) acquisition and
constguction‘of pogé offices, cﬁurthousos,armdrics‘and other federal
facilities and leasinyg of land and structures for federal use,
finanéial assistance for highway construction and maintenance (e.g.
I-95, U.S. Rte. 1), financial assistance for urban rencwal, modél

cities, sewage and water systems and scwage treatment plants, FHIA, HUD
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and Small Business Administraticn, loans or grants. All of those

‘programs involve either the acquisti on by the United States of a

possessory intercst in land or the extension of credit or graﬁt—in—
aid for a project involving or requiring the‘acquisition of a
possessory interest in land by the recipicent of such federal financial
assigtancc. Dollar amounts arc not available at this point, but inas-
much as federal agencies are involved that data could be gathcrcd

as casily by the United States Government as by the State of HMaine.

f Within the City of rillinocket, the arca of which was arguably
gcquired from the Penobscot Tribe by the treaty of 1833-1834, numerous
federal projects have been undertaken involving federal acqﬁisition of
iand or federal grant-in-aid or other financial assistance for
éunicipal projccté involving the use or acquisition of recal property
by the city. These include W.P.A., projects, assistance for airport
éonstruction, schools, sidewalks and roads, scwage treatment facilities
water trecatment facilitiés as far back as the 1930's. The United
States through various agencies has acquired lahd in Millinccket

from non-Indians for a United States Post Office, an armory and has
leased land for FAA facilities at the airport.

We know of no instance in which the government itself.has ever
compensated a tribe or tribal member for land so acquired or used nor
obtained a rcléasc for such acquisition or use from the Tribe or tribal
member, regardless of whether the use or acqﬁisitioﬁ was by the United
States or other person or entity. 1In all instances the United states
Covcrnmcnt in acquiring land has never suggested that any Indian tribe

had any claim to any land so affected.
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F. ACQUILSC r‘.IIC‘E BY TIF TRIBES T0 MATIE'S DEALINGS WITH THEM.

No evidence has been found thus far to suggest that at any time
prior to the 1971 the Tribes évcr viewed the land transactions botween
themselves, Massachusctts .and Maine as either subject to or illegal
under the N.I.A.

To the contrary, the Tribes and their attorneys had previcusly
taken the position that the treaties are valid and enforceable document:
and that the state legitimately exercises jurisdiction over tne tribes,
In 1968 the Passamaquoddy Tribe filed suit in lassachusctts Supericr
Cburt far suffolk County against the Commonwealth of Massachusctts
alleging inter alia that (1) Massachusetts with the consent of the
United States, had assumcd'jurisdiction over and responsibility for
the Passamaquoddie;, and (2) the Act of March 1820 admitting Maine

to.the Union ratified and affirmed that relationship.

'
i

V. LEGAL ANALYSIS

A, VALIDITY OF THE PRE-1820 TRIATIES

As the preceding factual summary sets forth more fully, pricr to
year 1820, the Cowmonwecallth of Massachusetts had entered into several
treaties with the Penobscot and Passamaguoddy Indians. There is

significant case law which is determinative of the validity of these

aforesaid treatice,

In-June, 1819, Mssachuscetts cnacted "aAn ifct relating to the
Scparation of the District of Maine frem Maszachusetils Proper, and
forming the same into a scparate and independent state." said Act’

tated specifically, among other things, that:
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“The new State [Maine] shall, as soon as the
nccessary arrangements can be made for that
purpose, assume and perform all the dutices

and obligations of this Commonwecalith, towvards
the Indians within said Distirict of Maine,
whether the same arisc fram treaties or other-
wisc; . . . ." (cmphasis adaded) Sec. 1. Fifth.

At the sixteenth Congress, lst Session, the United States Congress

devoted what can be termed considerable attention to the admission
. 1/
of Maine into the Union. (Sec Exhibit A, attached hereto)

On March 3, 1820, Congress passed "An Act for the Admission of
the State of Maine into tho Union, " as follows:

"Whereas, by an act of the state of Massachusectts,
passced on the nineteenth day of June, in the vear
one thousand eight hundred and nincteen, entitled
'An Act relating to the scparation of the district
of Maine from jassachusetts proper, and forming
the samc” into a separate and independent state, !
the peeople of that part of tiassachuscits hercto-
fore known as the district of #aine, did, with the
consent of the legislature of sald state of KMassa-
chusctts, form themselves into an independent
state, and did establish a constitution for the
governmant of the same, . agreceably to the provi-
sions of said act -~ Therefore,

"Be it cnacted by the Senate and House of Represen-
tatives of the United States of America, in Congress
asscmbled, That from and after the fifteonth day of
Mzrch, in the ycar one thousand eight hundred and
twenty, the state of Maine is hereby declared to be
one of the United States of America, and admitted
N into the Union on an cqual footing with the ori-

ginal states, in all respects whatever."

1/ Far example, the entire Maine Constitutién was rcad in the United

- States Scnate. The above mentioned provision (clearly stating
that M42ince assumed the duties and obligatiors to the Indians arisis
from the Massachuselts treatics previously cntered into with the
“Indians) was incorporated into the Maine Constitution; accordingly,
the above mentioned provision was read in full before the Scrate
of the United $tates.

Exthibit A does not contain an exhaustive list of references. Thex
was additionally, for cxample, extensive debate regarding Maine's
adiwission into the Union and the admission of Missouri (the
Minsourl Compromisce, so-c.licdd R
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In 1821, the Supremc Court of the United States handed down

its first decision in the leading case of Green v. Biddle, 21 U.S.

(8 Wheaton) 1 (1823). Kentucky had been a part (a District) of the
Commonwealth of Vifgihia. ~In 1789, the legislature cf the Common-
wealth of virginia passed "An Act Concerning the Erection of the Distric:
of Kentucky into an Independent State.” (copy attached heretd as
Exhibit B,) This act or compact was ratified by the Kentucky convention,
which convention drafted the Kentucky constitution. The aét was
furthermorce incorporated into that Kentucky constitution (sce Green
v. Biddle at 3, 4) The comnpact of act stated in part that all private
rights and interests of lands within the district,‘derived from the
laws of Virginia prior to such separation, shall remain valid and
securc under the laws of the proposed State of Kentucky, and shall
be determined by the laws then existing in virginia.
In 1791, Congress passed an Act admitting Xentucky into the Union,

as follows:‘

“Whereas the legiglature of the commonweoalth of

virginia, by an act cntitled 'An acl ceoicerning

the crecticon of the district of ¥onimek inio an
indepentient state,' passed the eigl
5

teonth day of
Dccember, onc thousand seven hundred anid cighty-~-
=

c
nine have consented, that the district of Kentucky,
within the jurisdiction of the said conmaonwealth,

and according to its actual boundarice 2t the . - -
time of passing the act aforesaid, should be

formed into a ncw state: And whereas a conven-

tion of delcgates, chosen by thoe peonle of the

said district of Kentuciky, have petiiticned Congress

to conscent, that, on the first day of dung,. onc
thousand scven hundred and ninety-two, the said
district should be formed into a now sinte, and
received into the Unicn, by the nawme of 'The state
of Kentuchy:'
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"“Section 1. Be it enacted by the Senate and House
of Representatives of the United States of America
in Congress assembled, and it is hereby cnacted

and declarcd, That the Congress doth consent, that
the said. district of Xentucky, within the juris-
diction cof the commonwealth of virginia, and ac-
cording to its actual boundaries, on the eightecnth
day of Deccmber, one thousand seven hundred and
eighiy-ninc, shall, upon the first day of June, one,
thousand seven hundred and ninecty-two, ke formed
into a new State, separate frem and independent of,
the said commonwealth of virginia.

"See, 2. And be it further enacted and declared,
Phat upon the afarcsaid First day of June, one
thousand scven huadred and ninety-two, the said
new State, by the name and stvle of the State of
Kentucky, shall be received and admitited into this
Union, as a new and entire member of the United
States of America."

Subsequently, after obtaining statehood, the State of Kentuchy
adopted legislation adversely affecting land titles. At issue in

Green v. Biddle was whether the statute passed by the Kentucky

legislature was an unconstitutional impairment of the abligation

of a contract. The: Supreme Court twice held that it was. The first
decision‘was rendercd by the Court in 1821 in an opinion by Justice
Story.

Shortly thereafter, Mr. Clay (as amicus curiae) moved for a
rehearing, which was granted. Clay specifically argued, among other
things,.that assent of Congress to compacts or agreements ketween .
States (sce Article 1 Section 10 of the Constitution of the United
States) must be an ecxpress consent, and that this conseﬁt was not

given by Congress. (See Green v. Biddle at 39 -~ 42) The argument

was ewphatically rejected by the Suprcme Court in its scconéd decisicn

in Green v. Biddle, handed down in 1823. said the Court in

applicable part:
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"It was contended by the counscl for the
tenant, that the comwvact was invalid in toto,
because it wes not made in conformity with the
provisions of the censtitution of ‘the United
States; . . . :

“The first ohjection is founded upon the
allegation, thxt the compact was made without
the consent of Ceongress, controry teo the tenth
section of the first article, . . . . Let it
be obsecrved, in the first place, that the con-
stitution makes no provision respecting the
mode or form in which the consent of Cengress
is to be signified, very properly leaving that
matter to the wisdom of that body, to be de~
cided upon according to the ordinary rules of
law, and of right rcason. The only question
in cases which involve that point 1s, has
Congress, by some positive act, in relation
to such agrcement, signified the coensent of
that body to its valiaity? Ncw, how stands
the prescont casce? The compact was entered
into between Virginia and the people of
Kentucky, upon the express condition, that
the general governmaent should, vrior to a
certain day, assent to the erection of the
District of Kentucky into an independent
state, and agrec, that the proposecd state
should immediately, after a certain day, or
at some convenient time future thercecto, be
admitted into the fcdoral Union. On the
28th of July, 1780, the convention of
that District assembled, under thoe provisions
of the law of virginia, and declared ity
assent to the terms and conditicns presceribed
by the provosced compact; and that the same
was accepted as a solemn compact, and that
the said District should becanc a ceparazte
state on the lst of June, 1792, Thesce reso-
lutions, accompanied by a mewarial frem the
convention, bheing communicated by the Fresi-
dent of the United States to Congress, a
report was made by a cemmdttee, o whein the
subject was referred, setting forth tha
agrecement of virginia, that Kentucky sihould
be crected into a state, udon ceovitain toorns
and conditionz, and the acceptance by Fntucky
upon the tepan and conditions so preser!]
and, con the «dth of i“cixruary, 1791, Cone . 25s
passcd an act, which, after referring Lo the
compuact, and the accepltonce of 4t by Montuchy,

g

declarces the consent of that body to the
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erecting of the said District into a separate
and independent State, upon a certain day, and
receliving her into the uUnion.

"Now, 1t is perfectly clear, that, although
congress might have. refused their conscent to
the proposed separation, yet they had no
authority to declare Kentucky a separatc and
independent State, without the assent of
virginia, or upon terms variant from those
vhich.virginia had prescribed. But congress,
aftexr recoynizing the concditions upon which
alone virginia agreed to the separation, ex-
pressed, by a solemn act, the consent of that
body to the separation. The terms and con-
ditions, then, on which alone the separation
could take place, or the act of congress
becorme a valid one, were necessarily assented
to; not by a mere tacit acguiescence, but by an
express declaration of the legisliative mind, re-
sulting frowm the manifest construction of the
act itself. To deny this, is to deny the validity
of the act of cCongress, without which, Kentucky’
could not have become an independent State; and
then it would follow, that she is at this moment
a part of the State of Virginia, and all her laws
are acts of usurpation. The counscl who urged
this argument, would not, we are persuaded, con-
sent to this conclusion; and yet it would scem
to he inevitable, if the premiscs insisted ubon
be true.”  (emphasis in original) (Gr=cn v. Biddle
at 85-87)

While the ultimate issue before the Court in Green v. Biddle was

different, of course, than that in the litigation at handri/ that
case clearly stands for the proposition that when Congress admits a

new state into the Union, said new state having formerly becen a part
L]

of another state prior to the admission, the concent of Congress to
that admission is a consent to the terms of the statute (or compact)
betvween the two states which provided for their separation. The Act
relating to the Separation of the District of Maine from Massachusetts,

as noted carlicr, cxpressly refers to the treatics which hada been

¢ carefully noted, o close factual simi-
' ¢ D0 Ly, > Ol separaticn of Mentucky from virginia anc
the admission of Kentucky into the Unien on one hand and the manner
of ~scparation of Haine from #assachusetts and Maine's admission into
the union on the other. v

i/ Theyc is however, it should be
larity belweaen Lhe manner of
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‘ l
made between the Commonwecalth of Massachusetts and the Indians,
involving land in the District of Maine. Under the principle set

farth in Green v. Biddle, the admission of iMaine into the Union was

necessarily a consent (“.'. . not by a merc tacit acquiescence, but
by én express declaration of the legislative mind. , ." 21 Uu.s.
8 Wheaton at 87f by the Congress to the terms of said Act and was
accordingly a consent to the treatics themselves.

The foregoing conclusion is supported by the reasons of Mr.
Justicé Story (who, as noted supra, was on the UnitaisStates Suprcme

Court when Green v. Biddle was decided) in his highly-regarded

Commentaries on the Constitution of the United States. Story

analyzed that clausc in Article I Section 10 of the United States

-

Constitution which states in relevant part that “"Wo State shall,
without the Conscent of Congress, . . . enter into any agreement or
compact with another State . . . ." Said story

"In what manner the consent of Congress is

to be given to such acts of the States is not

positively precvided ILor. Where an cxpress

conscent is given, no possible doubt can arise.

But e consent cof Congress may also be im-

plied; and, indeced, is always to be implicd,

when Congress adopts the particular act by

sanctioning its objects and aiding in e¢nforcing - )

them, Thus, where a State is admitted into the
+ Union, notoriously upnocon a ccmpact made between

it and the State of which it previcusly coaposed

a part; there the act of Congress, admitiing such

State into the Union, is an implied ¢onzent .to

the terms of the conpact. This wag true as to the

compact hetween Virginia and Kentucky, upon the

admission of the latter into the Union . . .

[citation by Story to Green v, Biddle, ¢ Wheat.

K. 1, 85, 86, 87]; and the lite yuls wili apply

to_other gtates, sucii 43 Miine, mmroA;w"”
admittiod Snto the Unicn." (emphasis adaed)
Volume 1I, Scction 1403, ‘

R AL
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In Virginia v. West Vvirginia, 78 U.S. (11 wall) 39 (1870) the

effcct of the admission by Congress of a state into the Union,was
again before the United States Supreme Courﬁ, West virginia had
been a part of the state éf Virginia. In 1861 an organic convention
of the State of virginia reorganized the State. The convention passed
an ordinance calling far a.convention of delcgates from cecrtain
countics of the State of Virginia to form a constitution for a new
State. This convention {provided for by the aforementioned ordinance) -
met in 1861 and adopted a constitution for West virginia. Said con-
stitution provided thét forty~four counties (not including the
counties of Berkclcy or Jefferson) were named as those which would
form the new State. 1In additionﬁ the constitution provided in a
separate scction i; applicable part that should a majority of the
voters of the district composecd of the counties of Berkeley, Jeffierson
and Frederick be in favor of the adoption of the constitution, then
those counties would form a part of the State of West Virginia. On
jay 13, 1862, the legislature of the State of Virginia passed an act
consenting to the formation of the State of Vest Virginia, to be

. N
conposed of forty-eight named counties (but not including Berkeley,
“Jefferson or Frederick). The act. provided, haowever, in a separate

'

éccﬁion that the consent of the legislature of virginia is given
tha£ the counties of Berkeley, Jefferson and. I'rederick shall forg
a part of the State of West virginia whenever the voters of those
counties ratify and assent to the constitution of West Virginia. Oon

December 31, 1862, the Congress of the United States passed “An
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-Act for the admission of the State of 'West Virgyinia' into the
Union and for other purposcs." The Congressional act referred to
the aforementioncd convention of West virginia and the mMay 13,

1862 act passcd by the legislature of Virginia, listed the forty- .

S

eight counties by name which were set forth in the May 13, 1862

“virginia statute, and stated that ". . . Congress doth hereby con-

sent that the gaid forty-eirght counties may be formed into a separate

and independent State , . . " (the counties of Berkeley and Jefferson

were not, of course, included in the list).

Subscquently, elcctions were held in the counties of Berkeley
“and Jeiferson and the State of West Virginia thereupon extended her

1/ _

jurisdicticn over those two counties. The Cormonwealth of Virginia
filed a bill in eguty against the State of West Virginia regarding
their beundary and especially concerning whether the counties of
Berkeley and Jefferson had become a part of West Virginia. West
Virginia filed a denwurrer; the Court sustained the demurrer and
dismissed the bill.

Said the Court,
""In the further consideration of the guestion
raiscd by the deaintrrer we shall procecd upon
the ground, wirich we shall not stop to defend, . ~
that the right of West virginia to jurisdiciion

over the countics in guestion, can only be
maintained by « valid agrceement between the

- two Stuates on that subject, and that Lo the
validity of such an agreoment, the consent .of
Congress is cessential. . . ." 78 U.S. at 55,

sanc of the acts roleted to the formation
cparate state have no .aterial bearing
cue, and, accordingly, will nol be

1/ It should be noted that

T of West virginia as a s
on the prezent legal is
treated herein,
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The Court found that there was an agrcement between virginia and

West Virginia that the countiés of Berkeley and Jefferson shouzld

becane a part of West Virginia upon the condition set forth supra.
The Court continued,

"But did Congress consent to this agrecment?
Uless 1t can be shown that the consent of Con-
gress, under that clause of the Constitution
which farbids agrcements between States without
it, can only be given in the form of an cxpress
and formal statement of every proposition of
the aglenﬂenh, and of its consent thercto, we

-must hold that the consent of that body was
given to this agrecement.

"The attention of Congress was called to the
subject by the very shart statute of tha State
of virginia reqguesting the admissicn of the new
State into the Unlon, consisting of but three
sections, one which was elerQTV devoted to
giving consen hat these two counties and the
county of rrederick might accompany the others,
if they desired to do so. The constitution of
the new State was literally CLdDGLCC with the
various provisions far receiving these ccunties
if they chose to cowe, and in two or thrce
forms express consent is there given to this
addition to the State. The subject of the re-
lation of these counties to the others, as sct
forth in the ordinance far calling the conven-—

-
a

tion, in the cornstitution framed by t con-
vention, and in the act of the Virginia legis-

lature, must have received the attenti- con-
sideration of Congress. To hold otherwise is
to supposc that the act for the admission of
the new State vassed without any due or serious
consideration. But the substance of this act

+ clearly repels any such inference; £or it is
scen that the constitution of the new State
was, in one particular at least, unacceptable
to Conarces, and the act only ad“*“ itz State
into the ‘Union when that feature JL«ll He
changed by the popular vote. If any cther part
of the constitution had failed teo meat The ap=
.probation of Congress, especiallv so y
& part as the proposition for a futhO ﬁ“thc

-

of boundary betweecn the new and the old Statc,
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it is rcasonable to suppese that its dissent
would have been cxupressed in some shape, es-
pecially as the refusal to permit thosc counties
to attach themselves to the new State would not
have endangered its formation and admission
without then. ' ’

"It is, therefore, an inference clear and
satisfactory that Congress by that statute,
intended to conscnt to the admission of the
State with the coitingent boundaries prosided
for in its constitution and in the statute of
Virginia, which praved for its admission on
those terms, and that in so doing it nccessarily
consented to.the agrcement of those States on
that subjecct.

"There was then a valid agrcement between
the two States consented to by Congress, which
agrecment made the accession of these counties:

! dependent on the result of a popular vote in
i favor of that proposition." 78 U.S. at 59 - 61.
I Thus, in Virgiria v. West Virginia, supra, the United States Supremc

Court without hesitation followed the legal principle it had set forth

carlier in Green v. Biddle. The Court stated again that when Congress

admitted a new State into the Union, said new State having becen a part
of another state prior to the admission, the Congress "necessarily"
consented to the terms of the separation agrecement between the new
State and the State of which it had formerly becn a part.

The foregoing cases have been quoted at length due to their highly
importaht bearing on the issue at hand. Our research, thus far, .
indicates no casc law overturning or eroding.ﬁhc firm legal principles
first sct down by the United States Supreme Court over 150 vears ago

in Green v. Biddle, and later reaffirmed by that court in Virginia v,

West virainia. In light of the decisiong of the courts imposing a high

fiduciary responsibility upon the federal government towards the

Indians, and in light of the decision in Green v. Biddle and in
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virginia v. West Vircinia, wec believe it would be specious to argue that

cither Congress had no knowledgce of the treaties between Massachusetts
and the Indians, or that Congress would have approved of the admission
of Maine into the Union had it (Congress) not approved of the trecaties
between Massachusetts and the Indians.

The case of Virginia v. Tennessce, 148 U.S. 503 (1893) is. also

-

of worthy note. Involved in that case was a boundary dispute between
the States of Tenneséee and Virginia. The States of Tennessee and
Virginia appointed Cecmmissioners from each state in an attempt to
settle a long standing boundary dispute. In 1803, legislaﬁion was
passed in both States accepting the boundary as provosed by the
commissioncrs. Almost ninety years later, the State of virginia Eiled
suit claiming that no Congressicnal apprcval had been obtained to the
boundary "agreement," as required by Article 1 Section 10 of the United
States Constitution. Although no express ccnsent of Congress had ever
been obtained, the éupreme Court rejected Virg;nia‘s argumentc.

In reaching its decision, the Court noted with approval the

-,

statement in Story, Commentaries on the Constitution of the United

States (which statement was gquoted earlier herein at page 27 ) that,

", . . where a State is admitted into the Union,
notoriously upon a compact made between it and
the state of which 1t previously corpozed a
part, there the act of Congress, admititing such
State into the Union, is an impliced consent to
the terms of the compact." 148 'U.S. at 521,

In addition, the Court spoke at some length about the recognized

inviolability of long standing boundaries betwecen States or Provinces

or Nations or individuals. The Court noted several conpelling roasons,

some of which had previously becen set forth by other recognized

*
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authorities and by carlier Court decisions, for the extreme reluctance
to disturb leong recognized boundaries. Significantly, the Supreme
Court specifically -included "moral considerations." 148 U.S. .at 524,

“No human transacticns are unaffected by tine.
Its influence i5 secn on all things subjectto
change. And lhis 1s peculiarly the case in
regard to matters which rest in memory, and
which consequently fade with the lapse of time
and fall with the lives of individuals. TFor

the sccurity of rights, whether of States or
individuals, leng possession under a claim of
title is protected. And there is no controversy
in which this great principle may be invoked
with greater justice and propriety than in a casc

of disputed boundarwv." 148 U.S. at 523, quoting
from Rhode Island v, Massachusetts, 4 ijow. 591,
639.

This sound and bencficial principle applics cqually to the situation

at hand.

-

A significant decision specifically regarding Indian matters
S J J

was. handed dosn by the court in The Seneca MNation of Indians v.

The United States, 173 Ct. Cl. 912 (1965). Thec Seneca Nation in

that case sued the United States for inacmnification for a tract

of lénd taken by New York State by eminent domain. Between 1858

and 1872, the State of Neow Yérk Ltook by eminent & main approximately

51 acres from the Seneca's 0il Spring Reservation. There was no

contemporanecous consent by Congress for thesc takings. -
In Suing the federal govcrnmenf, the Sencca Nation spccifiéally

claimed that Mew York State's taking by cmine?t Gomaain without

federal consent was violative of the Trade and in:créourse Acct,

25 uUsC § 177. The Court said in response, in sallient portion,
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"*. . . that, if federal consent was neceded under
the Yrade and Tnterccurse act, such aporoval nas
bcon _given. all agree that appellant [The

Scneca Nation of Indlans] would have mno complaint
if assent had been given at the time of the ap-
propriations. [footnote omitted] But approval
can_nlso come afterwards, and that is what

happened here. In 1927, Congress provided that
New York's gamc and fish laws should thercafter
apply to the Scnecas' 0il Spring Rescrvation

(among others), cxcept ‘that this Act shall be
inapplicable to lands formerly in the 01l Spring
Rescrvation and nerctofore acquired by the State

of New York by condemnation proceedings.' Act

: of January 5, 1927, ch. 22, 44 stat. 932, 933.

i This cxplicit recognition and implicit ratification
of lew York's ownershin of the tract must be taxen
as conures avoroval oﬁ the oriuinal apvrenriaction,
as woll as of the state's continued Clazim o rignc.
[footnote cmitted] Cf. United States v. XNaticnal
Gypsum Cempany, 141 F.2d 859, 863 (C.A. 2, 1944)."

173 ¢t. C1. at 915.

Senceca Natien 6f Indians v. United States remains good law today.

Tt firmly supports the legal principlec that under the Trade and

Iétercourse Act, 25 usc § 177, suﬁsequent approval of treaties, as

well as contemporancous approval, can validly be given by the Congress;

and that by the admission of Maine in 1820 into the Union by Congress,

upon the terms set forth in the Act of Separation of the District of

Maine from Massachusetts (which terms explicitly imposed upon the

state of Maine the ébligations tédards the Indians that arose from

the treaties hetween Massqchusétts and the Indians), there was an

“implicit ratification” of the prc—1820‘Indian trcatics by Congress.
The United States Supreme Court has, while saying that a termination

of Indian title to land is not to be lighitly impliced, has never stated

that o termination could not be implied. Sec e.q., DeCoteau v. District

County Court, 420 U.S. 425 (1975); United States v. Santa Fe pacific




. Page 35 .

R. Co., 314 U.s. 339 (1941). To the contrary, the Supreme Court, in
looking at the "public records" (314 U.S. at 353) facts, surrounding
circumstances, historical data, and other relevant indicia and evidence

has where warranted found thé nccessary action faor such termination.

Sce c.q., DeCotecau v, District County Court, supra; Unitced States v.

Santa Fe Pacific R, Co,, supra. Thus, as the Supreme Court noted

‘recently in DeCoteau, supra, "[s]one might wish they JCongress and the

‘Indian tribe] had spoxen differently, but we [the Sujr eme Court) cannot
1/ ' :

remake histaory.

In addition to the reference to Indian treaties in the Act of
Separatioﬁ, two other proyisions are to be found therein which support
our'conclusion. Section 1, Art. 1 and Section 1, Art. 7 of the act
make provision forfdisposition of public lands in Maine. Without
completely reciting the facts set forth in part IV of this memorandum,
" briefly stated by 1820 Massachusctts had granted or sold and oﬁherwise
treated as publicly owned domain all of the now claimed territory.
With respect to lands specifically reserved to lndiaﬁs by a State

treaty, Massachusctts had acted on the assumption that Indian possession

i/ Counsel for the Passamaguoddy and Penobscot Indians have verbally ~
indicated that they are relyihg, in part, upon United States v. ~
Boy?an, 265 I, 165 (2nd Cir. 1979) in support of their iegdi
posTth“. It should be noted that Ui

cne United states Supreone

Court dismissed an appeal IZrem Bevlan for want cof jurisdiction,

due to failurc to apvply for writ of error witiin the statutcry

periocd. 257 U.S. 614, Conscguoently, any dicuta cor holu*Ag iy

Boylan has not been before the Supreme Court nor review. The case,

furthermore, appears to be inconsistent with ihe decisions of the .
U fas

United States Supreme Court. See, c.o., Dalolonu v, bistrict

County Courl, supra; United states v.

Yy

Pacilic R. Co., supra.
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could be terminated at the sole discretion of thé Staté%A/;he
effect of the above provisions of the Aét of Scparation was to
ratify that course of conduct, to reaffirm land grants by bnsséchusetts_
and to permit Maine and Massachusetts to divide up 10-11 million acres
of remaining public domain. .

Even if one were to ignore tﬁe refercnce to t:eaties in the Act
of Sepration, one would still be compelled by the foregoing case
law to conclude that in admitting Maine to the Union, Cong?ess ratified
previous sales or grants of land by Massachusetts in Maine whether
within or without lands claimed by Indians by virfue of Section 1,
Artc, 7 of the Act. Additionally, in order to give vitality and meaning
té Section 1, Avt. 1 of the Act, and in light of the kﬁowledge of the
déﬁain then considered by Maine and Massachusetts as publicly owned,
té wit: everything ecxcept thaﬁ rescrved to the Tribes by the treaties
of 1818 and 1794, onc must conclude that Congféss agreed that Maine
and Massachﬁsctts owned such lands. Any other rcecading of thosc articles
of the Act would render them meaningless. That is, if we were to
conclude that the lands now claimed by the Tribes were rightfully
theirs,. we would have to conclude that Article 7 docs not say what
it says, and that Congress did not approve of it despite the raﬁioqale

of CGrecn v. Biddle and that sales and grants of land by Massachusetts
13

throughout the state were not reaffirmed by the nict of Semraticn.
Similarly, wc would have to conclude that Massachusetts and Maine
had no right to survey, divide up other lands in the fashion provided

by ‘Article 1 and that Congress did not approve that article, again

in spite of piddle.
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Interestingly enough Section 1 Article 7 of tﬁe Maine Act of
Séparation is nearly idcntical‘in effect to Section 7 of the Kentucky
Act of separation. Sce Exhibit B. It was that provision which.
was at stake in Biddle. That suggest, therefore, that Biddle
applics with particular force in this case.

In order to conclude that Congress has not ratifiéd the pré—l820
treaties by admitfing Maine éo the Union, one must discounﬁ~not‘only
the reference to treaties in Section 1, Art, 5 but must read out
the language in Articles 1 and 7 and ignore the factual circumstances
and background to those provisions. We believe that to do so ignores
sound éase law and defies logic. We, thercfore, conclude that in so
admitting Maine, Congress fully ratified the pre-1820 treaties in

the manner regquired by the various Non-Intercourse Acts.
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B. lU\TIFICATIbN OF AND I\CQUIESCENCE IN LAND ACQUISITIONS

Since 1820 the State has acquired or authorized the
acquisition of Indian lands. The most significant of those
acquisitionsg was méde pursuant to the treaty or agreement of
1833, Ry which the Staté purcﬁased four township reserved to
the Penobscots by the Treaty of 1818. The assent'of t$e federal
government to that ana other éurchases, and the concomipant extin-
guishment of Indian title required by the Non—intercourse‘Act; 25
U.S.C.A. § 177, is  found in the long and continued acquiescence
of the federal government in the exercise by the State of Maine of
the power to deal with matters of Indian title, which‘acquiescence
.is indicative of;(l) ratification of the post-1820 purchases made
by the State of Maine and others, and (2) the delegation to the
State of Maine oflplenary power to handle Indian affairs.

As a preliﬁinary miter, it shouvld be emphasized that the
Non-intercourse Act requires neither contempéraneous nor prior

federal approval of an alienation of Indian lands. Sencca Nation

of Indians v. United States, supra. On the contrary, that decision

firmly establishes the principle that where federal consent is
» . .
required under the Non-intercourse Act, the requisite approval ". .

can also come afterwards" and that such subscguent confirmation

or ratification is fully effecctive,. (xd. at 915)
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More importantly, however, the Scneca decision also recognized

that ratification under the Non-intercourse Act may be implicit as

well as explicit. While there does notappear to be any specific

Congressional enactment analogous to that found to'be dispositive
in the Sencca case, whicb‘makcs explicit mentio; of the purchase in
question, other factors exist in this case which appear to be equally
dispositive of the issue of implied federal approval.

Tirst, of course, aré the unavoidgble facts that the transaction
in controversy occurred nearly one burmired and fifty years ago,

. 1/

that it took place in an open and somewhal ceremonious fashio.jJ
and thatAit created a long-standing status and source of land titles
which have rcmained, until only recently, unchallenged. Secondly}
correspondence Setween officials of the State of lMaine and various
federal authoritiecs, including the Commissioner of Ingian rffairs,
the Department of Agriculture, thé Department of Housing and Urban
Development‘and the Senate Judiciary Conmui ttee, %cflects a mutual
understanding and recognition by the fedcral.govcrnment and the
State of Mainc that the Stéte of ¥Maine has properly exercised,
since its inception, comprehensive.regulatory authority over Indian

that the federal government has engaged, both directly and indirectly,

in a substantial number of land transactions in the four townships in

1/ The purchase was accomplished by means ¢i a treaty with the
Penobscots the basic contents of which were published shorcly
thereafter in Laws of Maine (1843), pp. 2061-283.
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QUestionJ inélﬁding, inter alia, acquisition of land for federal
facilities such as post off;ces and courthouses; financial assist-
ance for highway construction and maintenance; funding fpr urban
renewal projgcts; model.cities programs, sewage and water systems;
sewage treatment plants; HUD and FHA housing programs; anq, secured
financing by the Farmers Home and Sma}l Business Administrations.
It would scem likely, moreover, that a subsfantial port;on of these
dealings has involved either the acquisition by the United States
of a possessory or sccurity interecst in real estate now claimed by
the Penobscots, or the extension of credit or grants of money for
projects requiring the acquisitiocn of an interest in that land.
There is no evid%nce to suggest that the federal government has ever
ménifested any recognition of Penobscot title to these lands by
negotiaﬁing with them, in any manner, for a relecase of their pur-
portedltiéle or compensating them fox the land so acquired.A On
the contrary, the federél government has uniformly dealt with the
record owner of the real egtﬁte as the recognized holder.of title
and consistently recognized the existing status of titles in the
area.
v ?

Similar factors were held to be indicative of federal approval
or implied ratification of leases of Indian rcservation lands in

Unjtece States v. National Gypsum Company, 141 r.2d 859 (2nd Cir.,

1944) . 1In that case, a tribe had entered into a treaty with the
\ federal government in 1857 which authorized it to later parchase

- -
.
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land for a rescrvation in the State of New York. The treaty further
provided #hat title to the.land so purchased would be held in trust
for the tribe by the Secretary of the Interior until the New York
Legislature appointed an appropriate public official to take title
upon a similar trust. It appears, however, thgt there was nothing in
tﬁe treaty which delineated the powers of the trustee. Sooﬁ thereafte
the title to the land devﬁlved to the Comptroller of the State of
Ne@ York, in trust, pursuant to the treaty. 1In 1873 the state
legislature authorized the tribe to sell gypsum on reservation lands.
Accordingly, under this authorization, ;ertain leases we?e concluded
;with the National Gypsum Company. In a subsceguent acticn by the

i United States, on behalf of the tribe, to have the leasas declared
Evgid under the Non-intcrcourse Act, the court considered the gues-—
‘tion of whether the federal government had.éuthorizéd the State to
so0 control the dispaition of reservation lands. In finding the
requisite federal approval, the court reliedAalmost entirely upon
factors similar tO.thOSe appecaring in this case, tb wit, various
correspondence and memoranda between federal and state authorities

~

which reflected a mutual understanding and federal recogniticn of:
L}

rather extensive state regulatory authority over the reservation,

including regulation of leasing therein. Wwithin this context,

the following portioné of the opinion are particularly significant:
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"While there can be no guestion but that the United
State could have controlled the Tonawandas if it had
thought best, we are inclined to think that it deliber-
ately left a large measure of control in respect to -
the reservation to the State of New York. There can be
no other explanation of the arrangement for transferring
A the Tonawanda Reservation from the Secretary of the
i Interior to the'COmptroller of the State of Kew York,

, or of the continued recoanition bv the Federal author-

itics of the cmercise of State svervisicn over that

- reservation. Ever since 1862 there have been statutory
i " enactments by the-State regarding the administration of

| the Reservation of the Indians and for some seventy years

> there have bcen provisions relating to sales of gypsum
from that Reservation." Id. at 862 (emphasis added)

* f Kk k%

“For many years it has been the understanding of the
- . Department of the Interior, the Commissioner of Indian
Affairs and the State authorities that the Tonawanda
Reservation stood in a unigue position and that its trans-—
fer to the Comptroller in trust empowercd the State to
provide for.leases of reservation lands and that leases
‘ : of such lands have been made under a comprehensive plan
. set up under the State authority amdwarramrted by the

i terms of the original treaty with the Tonawandas. It is
. ‘ . not doubted that the Congress could make other provisions
for the disposition of the lands of the 7Tonawandas and
can make them for any further leases, but until it does
so we think that a status so lopg maiptained with the
approval of tiie United Statcs ccvernment should be
recognized ané is not in contravention of 25 U.S.C.A,
Sec. 177. R.S. sec. 2116. ©United States v. Midwest
0il Ccompany, 236 U.S. 459, 481, 35 s.ct. 309, 59 ~
L. Ed. 673." Id. at 863 (emphasis added) ’

PRSP OUNISUUE
"
. .

.. v
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The same rationale would appear to be applicable to this case.
The conclusion secms incscapable that the federal government
deliberately left a large measure of control over the Indians to

-~

the Statc of Mainc, or, at least, acquiesced in the State's continued
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exercise of that control. Since 1820, the State'OE Maine has

enactéd 360 scparate piceces of legislation covering, inter alia,
tribgl government, agricu}ture, cducation, housing, roads, Qatér
supplies, rcpresentation in the legislature and, mos t importéntly,
laws regulating the use and disposition of tribal lands. Nevertheles:
federal authorities havé never quecstioned the pfopriéty of the State's
assertion or cxercise of such regulatory authority. Insteéd,ithey
have continually fccbgnized it. More importantly, however, by its
own transactions and dealings in the affected area, it is evident
that the United States has acknowledged and confirmed the existing
status. of land titles therein. As in the Eptioﬂal Gy;sgm case,

there is no logical rcason why a §tétus so long maintained with the
consent of the United States should be disrogaraed and set aside

-

under the Non-intercourse Act.

worthy of note here is Virgihia v. Tenncsgec, supra, which

involvecd, among other thins,  a scarch for the consent of Congress

to a compact between the States of Virginia and Tennessee regarding

a boundary line. The court found that consent was necessarily

implied from subsequent Congressional legislation and proceedings,
including the apportioning of districts for'judicial, re\}enueJ

electoral, ana fecderal appointment purposes.

"Such use of the territory on different sides -of the
boundary designated, in a single instance would not,
perhaps, be considered as absolute proof of the

assent or approval of Congress to the bhoundary lineé;
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. - . » ‘ t
but the exercisc of jurisdiction by Congress over
the cohntry as a part of Tennessee on one side,
and as a pért of Virginia on the other side, for a
long succession of years, without question or
dispute from any qguarter, furnishes as conclusive
proof of assent to it by that body as can usually
be obtained from its most formal proceedings (at p. 522).

It is significant that the only precedent relied upon by the

court in Mational Gvpsum was United States v. Midwest 01l Company,

236 U.S. 459. This indicates that the opinion in National Gypsum
vas predicated upon £he principle, enunciated in pidwest 0il, that
long-continued acquiescence, manifested by a couwse of governmental
action and/or inaction, as tantamount to implied approval or confirm-
ation. fTherefore, although it.did not jinvolve the validity of a
tribal conveyance, the Midwest 0Ll decision is particularly germane
to the present litigation.
There, the issue for decision was thelvalidity of a 1909
Executive withdrawal, from puﬁlic entry, of lands which the
Congress, by general legislation, had previously made available
for public acquisition. In considering thé_question, tﬁe court
observed that the Presiden£ had made, during the past eighty years;
similar withdrawals for various purposes without any express
statutory authority but solely under a claim of power to‘do so.\
' .
The court also attached particular significance to the fact that

congress had rcpudiated neither the power claimed 'nor any of the

more than 250 ordexs made thereunder but had coatinually, although

'tacitly, acquiesced in the practice. In concluding that this tacit

acquiescence constituted implied Congressional consent of :the

practice the court states:

o
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"It may be argued that while these facts and rulings
prove a usage, they do not establish its validity. But
government 1s a practical affair, intended for practical
men. DBoth officers, lawmakers, and citizens naturally
adjust themselves to any long-~continued action of the
Executive Department, cn the presumption that unauthor-
ized acts would not have been allowed to be so often
repeated as to crystallize into a regular practice.

The presumption is not reasoning in a circle, but the
basis of a wise and guieting rule that, in determining
the mecaning of a statute or the existence of a power,

weight shall be given to the usage itself, --- even
when the validity of the practice is the subject of
the investigation." (236 U.S. at 472-3)

*x % % X%

"“Wthether, in a particular case, Congress acted or
not, nothing was done by it which could, in any case,
be construed as a denial of the right of the Executive to
make tceporary withdrawals of public lands in the public
interest. cConsidering the size of the tracts affected
and the length of time they remained in force, without
objection, these orders . . . furnish, in and of them-
sclves, ample proof of congressional recognition of the
power to withdraw." (Id. at 479-80) ' ’

Similarly, there are other noteworthy decisions which, in the
context of appropriations of Indian lands by the fedeml government,

have held implied ratification or confirmation of initially tortious

" appropriations, either through acquiescence or through a course

of Congressional and executive conduct, to be sufficient to, -
extinduish tribal title.

- In Confederated Salish and Kootenail Tribhwrs v. Unites States,

401 F.2d 785 (Ct. Cl. 1968), a proceecding was brought by those

tribes to determine the value of rescrvation lands which had been
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appropriated by the United States. Apparently, the plaintiff
A i :

tribes' reservation had been erroncously surveyed by federal

"officials, in 1887 and again in 1893, which resultedin the

subsequent treatment of a considerable portion 5f the reservation
as part of the fecderal pﬁblic domain. As a further conseguence
of the crroneous surveys, cecrtain portions of the lands thereby
excluded from the reservatioﬁ were later méde part of Mational
Forest lands by virtue of two separate Presidential Préclamations,
in 1897 and 1906, respéctivcly.

Against this background, theréfore, the tribes instituted
their claim for compensation more than 60 years after thG.SUIVCyS

had bzen conducted. During the proceedings, however, a dispute

-

.arose as to whether the portion of the former reservation lands

since placed in national forests were included in the tribes'

claim. Evidently, reasoning that they would'gain more from an
accounting for profits together with the incidents of present

ownership, the tribes now asscrted that the President had been

“without authority to place these lands within national forests

anq, as an unauthorized tort was insufficient to .divesgt thcw¥of
title, that the land;'thcréforé; still belonged to thc tribe.

In resolving the dispute, the court-emphasized that if the
placement of the aisputcd tracts in national {forests had been
authorized or ratified by Congress, the taking would constitute

a legitimate exercise of ciminent domain thereby fully divesting
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the tribes of "any interest in the property. In holding that
the requisite confirmation had occurred, albeit implicitly, the
court obsecrved:

"Here the formal actions of Presidents Cleveland
and Theodorc Roosevelt have stood for many years;
the areas have been administered as, and have become
part of, the national forests; they have been uniformly
so treated by Congress and by the executive branch.
If there was any want of authority, in 1897 and 1806,
to designate this land as an integral sector of the
forest reserve, that lack has since been cured by the
consistent legislative and executive treatment in ‘the
intervening vears. Trere has, in other words, been
legislative and executive confirmation and ratifica-
tion, as there was held to be in Creek hation: Such
implicit ratification is fully effective." 1Id. at
788 (Citations cmitted) )

Accordingly, the court rejected the tribes' claim that they

had never becn divested of title.

-

As indicated in the above-guoted portion, a similar decision

was rendered in United States v. Creck Nation, 295 U.S. 103, 55

S. ct. 681, 79 L.EA. 1331 (1935). Briefly stated, that case in-
volved a suit by the Creek Indians to recover cOmpcn;atiOn fer
tribal lands which, as a fesult of erroncous surveys, had been
mistakenly dispdsed of by allotments to other tribes and sales’
to settlers by federal officials. During the courseof the
litidntiéh, a guestion arose as to whether there had, in fact,
beén an appropriationvor taking of lands by'the'fegcral govern-

ment. In concluding that a taking had occurred, by virtue of

-subscquent ratification, the court reasoned, in pertinent part:
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. . . Plainly the United States would have been
entitled to a cancellation of the disposals ki it
instituted suits for that purpose. Bul, although
having full knowledge-of the facts, it made no effort’
in that direction. On the contrary, it permitted the
disposals to stand --- not improbably because of the
unhappy situation in which the other course would leave
the allottecs and settlers. 1In this way, the United
States in effect confirmed the disposals, and it
cwphasized the confirmation by retaining, with such
full knowledge, all the benefits it has received from"
them." 295 U.s. at 110. '

Cbnsequcntly, in view of the implied ratifi;ation described
above, the court held that there ﬁad been, as claimed, an appropria-
tion of Indian lands thereby en;itling the tribe to compensation.

Another decisicn involving implied confirmation of an

extinguishment of tribal title is Shoshone Trike of Indians v.

United States, 299 U.S. 476, 57 S.Ct. 244 (1937). 1In this suit by
the Shoshones to recover damages for breach of treaty obligations wher
by the tribe had been divqsted of possession of a p5rtion of reserva-
tion lands, the primary issue was the time at which the value of the
land was to be fixed, i.e., the time at which the taking occurred?

By Treaty of July 3, 19868, the tr%bc had beer granted a reservé—
tion which was to be set apart for their exclusive use ahdAdccupa-
tion., In 1578, however, the fedéral government began bringingbands
of another tribe, the Arapahoes, into the arca for settlement on

the rescrvation. Despite continued and unhceded pfotests by the

Shoshones, morcover, nearly the entirce Arapahoc tribe had settled

in the arca by April of 1878. Although years passed and the
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protests continued, no action was taken to ameliorate the
, - : | §
situation. Instcad, schools and other projects were constructed

for the benefit of the Arapahoes. ‘In 1897 and‘l907, moreover,
Congress ratified two agfeements providing for‘the cession of
ccrfain reservation lands to thé government. Under each agreement,
both the shoshones and‘the Arapahoes Qere to share cgually in the’
agreed consideration for the cessions, i.e., allotments and cash.
In view of the foregoing historyJ the court amcluded that the
appropriaticn occurred at the time of the initial intrusion by

the Arapahoes by virtue of an implied ratification of the Arapahoe

occupancy. The court reasoned, in pertinent part, as follows:
" Looking at events in retrospect through
the long vista of the years, we can see that from
the outset the occupancy of the reservation was
intended té be permancnt; that, however tortious in
its origin, it has been permanent in fact; and that
the government of the United States, through the
action and inaction of its executive and legislative
departments for half a century of time, has ractified
the wrong adopting the de facto appropriation by
relation as of the datejgf—zfghﬁeginning. . .
Therce are the rcports at the beginning as to the
purpose of the scttlement; the words and silence of
administrative of ficers when entrcated to banish the
intruders; the creation of schools. . . and, most
important of all, the statutes already suimarized,
recognizing the Arapahoes equally with the sShoshones
as occupants of the land, accepting their deeds of -
,cession, assigning to the tribes equally the
privilege of ncw allotments, and devoting to the
two egually the award of future benefits." 299
U.S. at 495. -

The acquiescence of the federal government in the excrcise

by the State of Maine of the power to deal with matters of Indian
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title is ;lso-consonant wi£h the delegaﬁion of'the péwer to the
State of Mainc. i£ is not opcn to question that Congress may
delegate its powers and this authority to delegate extends cven

to those powers conferrced upon it by the United States Cons titution.

Simms v. Simms, 175 U.S. 162 (declegation of powers conferred by

Property Clause) ; Distfiét of Columbia v. Thompson Co., 23246 U.S.
100 (delecgation of legislative power to the Districtl7

In this regard, constitutional grants of power to.Congress have
been held not to vest Congress with exclusive control over the

subjecct matter. In Texas 0il and Gas Corwncration v. Phillips Pet-

roleum Co., 277 F. Supp. 366, aff'd. 406 r.2d 1303, cert. denied
395 U.S. 829, a challenge was made to Oklahoma forced pooling
statutes which purported to cover oil and gas mining operations beiny
carried out on federal land under leases granted by-the federal
government pursuant to. the Federal Mineral Leasing Act of 1920,
as amended. The court found that neither the Act nor the property
clause of the United States Constitution rendered invalid the
Oklahoma statutes: .
MThis clause (of the Constitution) does not
place the exclusive control of the federal public - ~
domain in the United States Government. It only '
‘confers this power on Congress and leaves to
Congress the determination of when and where and
- to what ecxtent this power will be exercised."”
(p. 368) o '
wWhile it may appear that cases arising under the Property Clause

are inappositc to the present controversy over Indian lands, it is

clear that the Property Clause is one of sources of the fedefal‘
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government's <control over Indian tribes, Indian reservations

and Indian lands. (United States v. State of Minncsota, 95
F.2d 468, 469, aff'd. 305 U.s. 382).

It is submitted that federél power over Indian affairs is no
less and né more ex£ensive than its power over the public domain,
and no more and no less exclusive. It follows, therefore, that
Congress may choose thé-manner; the what, where and when,.it
will exercise its power over Indian affairs just as it can choose
how it exercises itls power over‘the public domain. .Indeed, it has
been said that the United States has taken upon itself the guardians!
of the Indians “"and has reserved to itself the righg to determine th«

manner in which the guardianship has been and shall be carried out."

(United States v. State of Minnesota, supra, p. 470; United States

-

V. McGowan, 302 U.S. 535; United States v. Sandoval, 231 U.S. 28).

The manner in which this guardianship has been carried out in
Maine ~‘with regard to the Passamaquoddy a@d Penobscot Indians -~
has been . the delegation to Maine of plenary éower to handle Indian
affairs..'The delegation 1is implieq from low level of involvement of

Congress and the Department of Interior with Indian affairs in

Maine and the absence of an objection by thesc federal entities’

-
1

to the numerous transactions between paine and the Indian tribes

heretofore mentioned. That such acquiescence can amount to a

delegaticn of authority to act finds support in United States

v. Midwest Oil, sunra, at p. 481:
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i
‘"Its silence was acguiescence. Its acquiescence
was equivalent to consent to continue the practice
until revoked by some subseqguent’ action by Congress."-
(Emphasis added) '

It will no doubt be asserted that the Non-intercourse Act
reflects the intent of Congress to retain exclusive jurisdiction
over Indian affairs and thus precludes any suggestion of a delega-

tion of authority. cf. Turtle Mountain Band of chippewa Indians

v. United States, 490 F.2d 935 (Q.Ccl. 1974). This case involved

a claim by fhree Chippewa tribes for compengation for lands in
North Dakota acquired by the McCumber Agreement of 1892 and
approved, as amended, by Conéress in 1904 and the Indians in 1905.
In the course off a long opinion the court of claims reviewed the
history of the exclusive and ﬁiénary perr of Congres$ in dealing
with Indian affairs, and noted, signifiéantiy, that "Congress may
of course delcgate this power. . . " (at p. 945) Howecver, it
found no sucﬁ delegation in the instance of the Chippewa lanéds,’
relying on the Non-intercourse Act and thé Act Creating the
Territory of Dako£a (Act of March 2{ 1861, 12 Stat. 239),

which expressly preserved the power of Congress to handle

Indian affeirs.

It is not contended here that Congress has ever enacted légis—
lation delegating to the state of Maine.thébpouer to handle Indian
affairs. Nevertheléss, support for the delega:ion of the power is
to bé féund in the absence of any rescrvation in angrcés of
power to handle mMaine Indian affairs in the 1820 Act admitting

Maine into the Union. (3 stat. 544) This is in sharp contrast to
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the Act creating the Territory of Dakota and to the Act admitting
Oklahoma into the Union, 34 Stat. 267, June 16, 1906:

“Provided, that nothing contained in the said
constituticn shall be construed to limit or impair
the rights of person or property pertaining to the
Indians of sajd Territories (so long as such rights
shall remain unextinguished) or to limit or affect
the authority of the Government of the United States
to make any law or regulation respecting such Indians,
their lands, property, or other rights by treaties,
agrecment, law, or otherwise, which it would have
been competent to make if this Act had never been
passed. "

At this late date in the history of the relationship of the
Indians, the State of Maine, and the United States GovernmeAt, it
is reasonable to conclude that, even if Congress has nét surrendered
its interest in the matter, the federal government, by its conduct,

should be precluded from asscrting its rights or the rights of the

Indians. (cF. United States v. california, 332 U.s. 19, 36). The

mere existence of federal legisla£ion germane to the issue of t;tle_t
Indian lands is not dispositive and does not exclude from considerati
under appropriate circumstances, a further.delegation of authoxrity ev
when the exercise of the delegatéd authority amounts to a dispos;l‘of
property thought to be prohibited under 1e§islation or the

United States -Constitution.

In Butte City Wator Co. v. Baker, 196 U.s. 119, an cjectment
action was brought against defendant on th; g:ounds that he had
failed to comply with certain Montana statutes governing the
locations of mines.  These statutes contained regulations govern-

ing locations in addition to those found in Congressional legislation



The defendant asserted thoiméntana statutes undertook to dispose
of public lands, a power reserved to Congress, and one not to be
delegated to the state. Thé court found that there had been no
specific delegation of-Coﬁgrogsional powor,‘but, nothing that the
Montana leglslation had becn extant f6r430 years, said:

“Property rights have becen built up on the

faith of it. To now strike it down would
unscttle countless titles and woark manifold
injury to the great mining interests of the

Far West. wWhile, of course, conscquences may not
determine a decision, yvet in a doubtful casc the.
.court may well pause becfore thereby it unsettles
interests so many and so vast - " (at p. 127).

As the Supreme Court has said:
", . . No human transactions are unaffected
by time. Its influence is seen on all things
subject to change. . . . The tranguility of
the people of the human race do not allow that
the posscssions, empire, and other rights of
nations should remain uncertain, subject to
dispute and ever ready to occasion wars. . ."
(virginia v. Tennessec, supra, p. 523)

This quotation exprésses the equities that should govern disposi-

tion of the . present controversy. The federal assent required to

validate the purchasec of Indian lands by the State of Maine subsequent

to 1820 is found in the long acquicscence of the federal gerrnment
in the eoxercise by the State of Maine of the power to deal with
matters'of Indian title.tﬁz

The only conclusion to be drawn from the facts in this case
is that the federal government has not only delagated to the State
of Mainc the plenary power to handle Indian affairs, kut has alsﬁ'

ratified the transactions entered into by the State with the

Indian tribes., The long-standing and heretoforce unchallenged
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status of land titles in the disputed arcea, the continued
recognition by the federal government of that statu; by its
own dealings in the area, .and its acknowledgment of comprchcnsive
state regulatory authority over the Maine Indian tribes élearly
manifest the early recegnition by the federal éovcrnmént of .
Maine's-authority to handle Indian affairs and its conseht

to the exercise of that authority frowm 1820 to the present day.
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Iv., CONCLUSION

Based on the foregoing analysis and the cases cited
herein, this office is of the firm opinion that the claims

now asserted by the Pcnobscot and Passamagquoddy Tribes under

the Non-intercourse Act are without merit‘and that such claims

1f pursued through litigation will be unsuccessful. In light

of all the facts and the cited law, we believe that the likeli-

hood of any court finding in favor of the Tribes is so remote as

to be inconceivable.

: < ,

"'Q‘W_\"/( < E’L,[f.‘\' Lyl A o )
7 I

JOSEFH &. BRINNAN

Attorney Genexral
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CYHIPTT A
Ann< .s of the Congress of the united States
Sixteenth Cengress
. lst Sceosion .
The Debates and Procerndings of tho Congress of the United States

A

December 6, 1819 to May 15, 1820 o
Senate, Dec..8 P, 20 Mr. Mellon, presented the memorial of the con-
vention of the District of Maine, praying to be admitted into the
Union, as a secparate and independent State, on the footing ©f an
original State, together with the constitution formed in convention
for the State of Maine; which were severally read, and respectively
referred to committee. '

Senate, Dec. 22 P. 35 Williams, to whom the subject was referred, re-
ported a bill declaring the consent of Congress to the admission of
faine into Union; the bill was read and passed to the second reading.

Senate, Dec. 23 P. 36 The Bill declaring the consent of Congress to
the admission of jMaine into Union was read the second time, and con-
sidered as in Committee of the Whole; and the bill having been amended,
further consideration postponed.

Senate, Jan. 4 P. 55 The bill from the House of Representatives

entitled 'an act for the admission of the State of Maine into the
union, ' was read twice by unanimous consent, and referred to the

committee on the Judiciary.

-

.;""‘"

.'Sn'

Senate, Jan. 13 P. 84 The Senate, having taken up bill from House of
Representatives for the adwission of mMaine into Union, together with
the amendment reported thereto, by the Judiciary Committee, which
anendinent embraces provisions for authorizing the people of the
Territory of Missouri to form a convention preparatory to their ad-
mission intoc the Unicn.

Roberts of Pennsylvania proposed that the bill to admit Maine be re-
committed to the Judiciary Committee with instructions to modify its
provisions, divested of the amendment embracing lMissouri. Roberts
said the guestian involved in the amendment would probably *"excite
much fedling."” Roberts felt that they were two separate questions.
*Maine, he said, was a part of the old territory of the U.S.; her
constitution was already formed, with the conscnt of the State from
whom she was to be écparatod; there was no dispuis about her limits, -‘i
which were defined,. . . There were many doubts about Missouri, with

respect to her extent, boundaries, and population, without regard to
other gquestions which might- arise respecting hey constitution, & ¢.*
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Senate Feb. 18 P. 429 The bill entitled "An act for the admission of
the State of Maine into the Union" was rcad a third timec as amended

. . . and the bill passed with amendments. Title amended o "An act
for the Admission of the State of Maine into the Union, and to erable
the people of the Missouri tefritory to form a constitution . and State
government, and for the admission of such State into the Union on an
equal footing with the original states; and to prohibit slavery in
certain territories." . '

House of Representatives Dec. 8, 1819 P. 704 lolmes presented
petition of convention lately assembled within and for district of
Maine, praying that assent of Congress be given to admission of

Maine into Union as a state. Referred to a select committee.

House of Representatives Dec. 21, 1819 p, 846 ijouse then procceded

to the order of the day, and recsolved itself into a Committee on

the whole on the bill providing for admission of Maine into Union

as a State. The Committee rose and reported the bill and amendments
to the House, o

House of Representatives Jan. 3, 1820 P. 849 An engrossed bill
entitled "An act for the admission of the State of Maine into the
Union, and to extend the laws of the United States to said State® -
was read the third time, and passed. :

i
)
i
l
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L { : VWHEREAS IL isr cplecentcd to this present General A ssembl,, that !
A act of last sessi on, entitled “An nct comer'nv"' the crection cf tne Disir
A % : oJ; Kentucky into an Independent _\ht-, witich contains terms moteria
B difierent Lrom hose oi the nct of Octoher s c»<10n one tacuzand g2y
) 5 hundred and cighty-five, are found incompatidle wirh the re'd views
H (til‘lis..(,‘czmmon\\‘c iy, as well as injurious to the good prople of the s
4 1striet )
;‘ .o §1. De it cnﬂctcd by the General Assembly, That in the month
. 3 , Mc,\' next, on the e\'“f'cu\e cu‘_:u Uays of the cournties within 2he s
LB district, and at tho respective places of holding courts therein, represer
& . tives to continue in appo,:.u..e it fur one year, and o coinpose a ¢
o - ;! vention, with tha powers, and ior the purposes herzinaiter mentior
v ) shall he cleeted by tnn {ree racle inhabitants of cach county above
"l age of twenty-one years, in |l r: nianner a5 cdeleratas to the Gen:
. f Assemably have been elected within said C:IS;ﬂC\, in {he praporh
: % following: In the county of J cilerzon shall be clected five represa
Tk 3 {ives; in the county of Nelson five representatives; in {he county
<X Iercer five repressntatives; in the county of Lincoln five represonuaiin
¢ 2 in the county of Fiacdison five repiesentatives; in the county of F:'.',-"
.\i . five representatives; in the county of Woodiord five represenintives
i o {he county of Bourbon five reprezentatives; and In the county of nic
I five representatives: Provided, That no free male inhaditani cpove
. é ) age of fwenty-one years, shail vele in any other county cxcont tho
Ca ot which he resides, and thzat no nevson shall Lo c*n"u!:- of Being eive
" . unless he has been are <1c~“t within the said distriet at least eng veu
.i‘ e §2. That {ull opportunity mzy be given to (rhe geod veonic
5 : excrcising their right of s\m::i £ ¢l AN 0CeSi0N SO 1:1'.(“':tin'._r to
> . ’ . cach of the officers holdineg suen ¢i:ztions, sn:’.l continue the ]
i : day to day, passing over Sw nday. wor five days, Inciuding the
£, e end shall cause this act uo Le 1ee on each day mmediately prc:c'
Ty the opening of the cv- tion, el o2 deor of the coary
e com‘cmeut place; eich of the s2i. cificers shail deliver
A duly elected o representative, a e ifcate of his C‘L"‘u(‘m ~ng snali tr
: ,{ C it a general return to the clerk o. {he Supreme Court, to ba uy nim
. 3. before the convention. ‘
: - '{ o §38. Yor every neglect of anv ¢ the duties hereby enjeined on
o officer, he shall forfeit one hundyr: & pounds, to be recovered by aciic
g debt by any person suing for the 5= e,
DR, §4. 'I'he said convention sheiii : neld at Danville on thé t\"en’c}'-*
1 day of July next, and shall and 1r-y proceed, 2fter cheesing a pres
{ . and other p;o’aﬂr of ur‘era, and £2it ngz the proper rules of proceeum
.‘1;‘} consider and delermine whether i, be expedient for, and the will
?
"4 056 - .
¥ . '
- ?
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r GDl COMPACT WITH VIRGINIA . §12

g good people of the said district, !1"» the snmri be'erected into an inde-
pendent State, on tha terms on i
§ 5. FHQL, that the boun(
ginia, shall remain the s
residue of this Coinmon
§ 6. Seccond, that t

:u'y L-‘\\nen the moro ¢d State and Vir-

t nresent separates the district from the

i 1 State shall take upon iteclf a just pro-

portion of the debt cf i Srates, and the paxinant of all thie cer-

tificales srranted on account of the sev eral C\pLdmons carricd on {roin

the Jentucky district amainst Uie 'am“n:, since the first day of Janual,,
onc thousand seven hundred and cirhiy-five.

§7,  Third, that all private rights and interests of lands within the
said district, derived from the laws of Virginia prior 1o such separation,
shall remain valid and secuie l"(‘(_l‘ the laws of the pro‘*"ted State, and
shall be dLM"\m-d Ly the laws now existing in this State

§8. Fourth, that the lands within the proposed S wate of non-resident
proprictors, shall no: in any case be faxed nigher than the lands of
residents, at any uime p dor to the admission of t‘nL propescd Siate toa
vote by ils (’el erates Conrress, w hexe st cn nen-residents resicge out
of the United States, nor at any time, rm 2y helore or aficr sich admis-

+ e sion, when such nen Y ‘.c‘-n‘s reside within this Commonwezlth, within
\*'}nch this stipulation shall be raciprecal; or where such von- residents

»¢ reside within any other of the United States, which shall declare the
- " same Lo be reciproeal within its limits; nor shall a negleet of culdvation
¢ or improvement of any land within cit ‘nﬂ) the preposced State or this

<« Commonwesaitn, belonging to non-resicgents, citizens of the other, suh\ect
. $such non- rcbmnt_, ta Yorfeiture or omer e nul”, wwithin the term of six
years, after the agmission of the said State into the Fedarzal Union.
«  §9 Fiith, that no srant of tand or land warrant to be issuzd by the
« bropesed Statle, shali interiere with any warrant heretorore issued Irom
{he Jand ofiice of Virzinia, which shail be located on land srithin the
said district, now linble thereto, cn or before the first dzy of September,
> one thousand seven hundred and ninety-ore.

§ 10, Sixth, that the Lmioc led lands within the said district, which
stand appropr! iated {o individuals, or daseription of individuals, Ly the
laws of this Commonwealt hi, for military or olner services, shall be
exempled fro'n the m<r0x1t\ﬂn ¢t the nr'-"nsul State, awd shall remain
-subjeet to be dispozed of by ihe Commonweaiih of \n‘ 1‘:3, accordin
fo such &ppro; wizilon, until the first day of May, one thousan
hundred and nineiv-two, and no longer; thereaiter the re“
lands remaining within the Jimits of the said district, shail
to the disposition of the p ropossd State.

(“;
"—’c:
U.,mn.

§11. Sev emh that the use and navigation of the river Ohio, so faras

{the ferritory of ﬁ*o preposed State, or the territory which shall remain
within the limits of Lms Commonvwealth lies thereon, shall Le ire2 and
ccmmon {o the cilizens of the United Stales, and the rezspective JL" isdic
tions of this Cemmonwealth, and of the hroposed State, on {he river as

© aforesaid, shall Le concurrent unly with the States which may possess
the opposite shares of the said river.

§ 12, Tighth, that in case any camplaint er dispute chall al any time
arise belween the Commonwealih of Virginia and (he said cxsmct, after
it shall be an mdL,)c..( ent Stale, concerning (he meaning or execution

< 0l Lhe foregoing arlicles, the same shall be determined by six com-
missioners, of \\ho'n Lwo sn"‘l be chosen by each of the parlies, and thc
&+ remainder by the comiissioners so first uppumted
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COMMENTS ON DEPARTIENT OF INTERICR NISTCRICATL
SUMNMARY RELATING TO PASSAMNAQUOLDY AND FINO3SCOT

TRIBAL LAKD CLAINMS

DEPARTMENT OF T
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"o Gregory hustin, Solicitor .
United States Department of Interior
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From: Joscoph L. n, C
of the State of lMaine

-

On Rdv“mucr 15, 1976, the Deparitment of Interior forvardad

ba

Us a summary o

Tribes as they relate to alleged c1gnm° by those Tribes under the

so~called Won-Intercourse Act, The summerics presumably rerpvesant
substantial historical research by the Tribes and their repraesent

tives., Comments were solicited frem us by Wovewmber 30, 1976. Tha

comnent period was subsequently extended to December 10. Because

o

DEPUTY ATT0O0NTYS

the history of the Passamaquoady and Penchscot Indi

the limitations of time, therciore, "the following comments are pre-

liminary only. ur failurce to comment on a statoment of fact o
expression of opinion in the Departument's sumnury sheould not be

construed as agreement by us with the fact statcment or opinion.

I. General Cemmants

-.J

The documents do not reflect the gualifications of the
¥

whose work they purport to reflect. Morcover, regardless of the

—

> @vpIT
poT



ications, we understand from conversations with the

'

b
h

authors' quali
Soliciteor's Office that the summzry niscory was compiled by person
retained by the Teibes and not the D2

understanding is confirmed by a bri;g\i:JLcw of .the dDepartment's - . -

| R |
summary. The summary 1is not a balanced }hlsborlcal analysis, but 1is
decidedly weighted in favor‘of the iribés and cites only histoeorical -
documents that support the Tribes' claims. Since Lh:t sumﬁary was
i -

prepared for the purpose of facilitating a decilsion by the federal
government on whether there was a lsgitimate clalm by the Mainz Tribes

rat 1z would hzve discussed all relevant

facts and opinions Instcad, however, much significant data appears
to have been omitted. Ve think that it is clear beyond doubt that
the government's litigation positicn and fiduciary obligation musc

Es

be made after it has examined all facts andnot merely a selectively

conpiled and cedited series of documents favoring only one point of

-

view. A fiduciary is obliged and must evaluate a claim on behali of

~ -~
£ 2~

o

(2

his beneficiary in the same way he would in cvaluating a claim a
3 Y J

ing his own affairs. Scott, Iaw of Trusts, §§ 174-177 (1967). Under

that standard, we submit that it wculd be just as much a breach oI a

- ~

trust obligation to bring a groundless suit as it would bhe to fail to

-

"file a meritorious one on behalf of a beneficiary. We suggest that

~h

r and balanced

]._h

EATSY

the Devarbmgn"‘s sunmary does ncot represent a
I Y ¥

4.

historical analysis required of a reasonably prudent trustee. -®



our view that the hist orlcal summary is incomplete is supported
by simply reviecwing the factual statement in the memorandum from the
Maine Attorney General to the Governcr of Maine. None of the'faéts
cited therein are referred to in the Department's summary. Additional
facts relating to non-Indian settlements, incorﬁorated townehips and
census data, all of which is~readily available to even the unskililed
researcher, was not cited in the remort. The report reflects no
infermation of land sales in castern lMaine pre-1790, cites none of
the Royal patents or colonial grants’and their legal significance, an
fails to discuss the increasing lumbering and other economlic activiti
by whites in the interior of eastern Maine. The report fails to disc
the doclining Indian population prior to 1790, thz causes for that
decline and to relalte that to the scope of the territory held by the
tribes as of 1790.

II. Passapagucddvy Tribal History

The surmmary fails to clte any data on the number of menbers of
the Tribe in 1790. vVarious figures arc available in . Xidder,

n Fastern Maipe and MNova Scobtia Durinve the

-

Military Operations

Revolution (1867) pages 303-318, 384-385; Ralph W. Proctor, Report

Maine Indians, Maine Legislative Recearch Coamittee (1945) page 64;

and W, II. Kilby, PBastport and Passa uoddy (1883), pages 483-484

John Allen states in Kidder that by 1720 there were only 30 Passam
families in eastern Maine. All the sources agrce that by 1720 the

Tribe's population had decl:ined substantially coven from the Revoly



The report places substantial reliance on Frank Spoeck in sup
of the propositicn that ‘Passamaquoddies hunted over and occupied the
coast castward as far as the Union River and Mt. Desert. The report

fails to note that Speck'’s opinion is\unspecific and merely refers to

t

tribal territory in the 18th century, wXthout specifying when in that

century Sneck means. Speck, Pendbscot lMan; The Life Historv of a
: _ ’ , G ) .. T }
Forest Tribo in Maine, vage 9. DMoreover, Spoeck®s thesis is unsupported

by U.S. Census data of 1790 shcwing coastal lMaine populated by whites,
and other rccords of incorporated townships and settlement by 1720.

1 . .
Sce Moses CGreenleaf's Maps; Stanley 3earce Atwocd,” The Length and

Breadth of Maine (1946) and loses CGreenleaf, A Survev of the Slate o

Maine (1829)ﬁ The writer Qf the Department's summary apparently chose
tements referred to all of the 18th centu
without having any basils for such assumption. Furthermore, the repor
fails to note that Speck does not offer any bhistcrical source for his

conclusions, ap

parently preferring to rely on Speck's reputation in
the absence of citations by Speck to suppcert his opinion. Based upon

-

discussions with cxperts retained Tty the State, we beliceve that

-—.
(x

historical theorice of Speck are precisely that-—theorics-- and are
subjecct to serious doubt. A more balanced treatmant of thehistcry

of the Tribe would reveal that fact.

The opinion that the lands in eastern Maine, now claimed by the

Passamaquoddy, was occupiacd by them since time immemorvial fails is :

4

also based on sclicctive data. In order to establish aboriginal

possession the Tribes will have to show ciclusive occupation not o -

4

co othor Tribes. The Department's

as to non-Indians, but also as

report fails to cite reports in Xidder at pages Z34-2285 and 305 which
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Page 5

indicates that Tribes other than the Passamaguoddy used the Schoodic

Iake area. That information indicateL'that the Micmac, $t. John ana

SO

Penobscot Indians regularly. used the *cr%itory jointly with the

Passamaqucddy. Morcover, the "riverine . hature of all eastern Ind s

J)

would strongly support a thesis that lands betwecn the Penohscot and
St. Croix werc not exclusive but were used by all tribes, including

perhaps tribes from west of the Penchscot. Sec Andrea Dear "Concept

5
9]
3
\n
=
o
0
ho
rn

of Unity Among Indian Tribes of laine, New Hampshire and New B

An Ethnohistery, " pages 62-63 (Ccltv College Library, Special

0

Collections Scction; Unpublished Thresis, 196&), which wor)k was cited

in "Federal and State Services and The lMaine Indian" (Reporlt of the

o

Maine Advisory Committee to the United States Commission on Civil

-

Rights, 1974). Bear also disputes the theory that the Passamagucddy

wore a separate tribe, and refers to them as a subgroup of

~

Bear at page 35.

The Passamagquoddy histerical summary £fails to even menticn the

letter from the Passamzgueddy and Micnac Traibes to the Massachuset

(\

°S
General Court in 1791, despite the fact that its existence is well
known to the Department, it having been cited in its entirety in an
r L
carlier report by the Bureau of Indian Affairs to the Department of
Justice., Sce Memorandum of Michael Swith, May 1973, Burcau of Indian
Affairs as transmitted to Assistant Attarney General Anthony §. Borwi
hy §

ray 1973, by Assistant Soliciter Duard BDarncs and materials attached’

Boreto, TIn that letter the tribe stated-



Pégé 6
1
!

"Since peace we have been wandering from
place to place tnose spets of grounds, which
were want to be our abode, are taken up on
the American, as on the 2ritish side, and o
when our Familys attempt to encamp thereon
are lthreatened with every insult, so that our
women and children are in ceontinual Fear - it o
is to you therefore, we loox as our Chiec
Through many of us hunt cn the English ground,
where we formely resided, and in some cases
opliged still to cncamp, yet a place is wanting, ’ I
wherce we can asscmble unmolested at stated times,
according to ancient custom; and for the benefits
of such who inclincs to sow 2and plan - it is in
this country we wish to make our home we ask
from you to fulfill those pronieses made in war,
particular that we may have secured, fo
C

-
use of scveral Tribes a tract of land cn

Shuduch [i1.e¢. the St. Croixx] River, and a place
of resicdence on the Sea Shore. JWe have given no
trouble, neor any expense arose on our parts since
pecace., e oxwvect you will answer this, with

friendship and agrceable to our reguest.'
The letter would seén to corrdborétc<John Allen's reports in 1792.
‘In any cvent, the failure to cven cite the letter indicates to us
that there is decided lack of objectivity in the Department's histeorice

summary.

With respect to the same point, the Devartment's summaryv fails to

cite Fugene vetromile, The Mbnakis and Their INistory, (New York: J.B.

Kirkes, 1866) for his discussion of the Tribe's lands in and about 179¢(
vetromile, at page 55, supports the thesis that in 1790 the- Passanaquaol

Tribe had no lands and that the Treaty of 1794 was a grant of land to

v

the destitute and landless Tribe. The failure to cite Velreonile is
all the more unusual since it is cited in part in the Department's =&
summary at page 6, notes 16-20. In all likelihocod, further research

will continue to reveal the higlily sclectiave nature of the histerical

summary.



page 7

IIXI. Penobscot Tribal Iiistorv

In addition to the foregoing general remarks all of which are
applicable to the Penobescot historical summary, there are numerous

readily identifiable omissions in the report that relate specifically

i

to the Penobscot summary.

As 1s the case with the Passamaquoddy reporit, the summary. fails to
mention data on incorporated towns, scttlements and white population

figures cited sunra and in the accompanying memorandum of law. See

Williamson, ifistorv of the State of Maine, Vvol. II, p. 582 (1823) in

which he places the number of Penobscots in Maine at 350; James Sullivarn

Histoxy of the District of lMaine, p. 26 (1795) that estimates the number

at less than 300; and a report of the United States Indian Commissionex
in 1822 that estimates the numter of Penobsccts at that time at 277
cited in Ralph W. Proctor, "Report on Maine Indians" (dMaine Legislzative
Research Committee, 1842) at page 65. The Department has not even
consulted rerorts of the first United States census taken in 1790.

The rcport has also failed to inguire into the extent of lumbering
and other white commercial ventures in eastern Maine in that period to
determine the extent to which whites regularly noved over ox. used o
the tribes "aboriginazl lands." For example, Williamson notes in his
history at page 550 that:

"Since the war that lumber busincess and B
the fur trade greatly increcased. Hunterg '
multiplied and many spent the whole year
in the northern woods of Malne; scldom rcturn-
ing so much as to visit their home."
Williawmson reports that hunting pressurc had become so great that in

19700 ttiie e mAlnient i e Anacrtknd o hant D annaon 1% b
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The reliance placed on Speck is subject'té the same criticism
as above. Since Speck scems to be the most important source for the
Penobscot tribal.claim, the above comments are all the isore impoftant.
Apparently Speck is the only source to place the Penocbscots in the
St. John River area in northern Maine in 1790. It should be.noted
that Speck's work was undertaken in the 20th century for the purpcse o
documenting the Tribe's life style. From all that appears in Pencbscc
Man, Speck's historical statements are conjectures.

' The transactions between Massachusetts and the Pencbscots, re-
counted at paécs 18-28, fail to mention the varioas reports filed by
the Commissioners appointed by the Massachusetts ILegislature and whic

) .
are referred to in various Massachusetts Legislative cnactments ¢ ed
in the summary. Those reports were'prepared for the purpose of
determining the cxtent of the boundaries of the land claimed by the
Penobscots at various pericds. A complete and ébjective report wouls
include examination of those repoxts.

~ 4

Despite the fact that the report itself faills to mention pre-17

-h

white settlerents-and incorporated townships in the Pencbscot claim
area and in the face of a citation to documents indicating that at
most the Pencbscots only had a claim to a strip 6 miles in widéh on
cither side of the Pencbscot River upstream from the head of tide i
1720, the summary ngvorthclcss concludes thait it ig "clear" that
tribe had an aboriginal claim to the "entire Penobscot Watershed a;
a major portion of th . . John Watcrshed." This conclusion pla
to be a vast overstate.ont of cven the mest favorable interpretati

of 211 such factsg,



Page 9

Iv. conclusion ,

on the basis of the brief foregding critigque, we believe that

)

the evidence toO substantiate a claim based on Indian cccupancy of

lands in Maine xn 1790 is and has been gxo ]y overi ancLed The

9

Department's historical analyses does ncy contain sufficient docu-

“mentation on vhich a reascned judgment can be made on \anHcL indeed

the Maine Tribes can substantiate such a claim. Abksent further
cbhbjective research by the United States government, we submit that

it would be irrespensible of the United States to initiate a suit

0 .
B’V&h P e

7F‘ PII is - BRED L\[‘\LJ
Attorney CGeneral
State of Maine
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1977 SETTLZHENT OF HATIVE LMEZRICAN CLATIMS ACT

Secvion 1. Congressicnal Findines., Congress finds and

declares: ' Lo N }.

-

{a) that all aboriginel titles and 21l claims of aboriginol

. . .
title, including, without liri ationy claims based on use and

occupancy, 7including submerged land uﬁdérneath all water srezs,

Lo :
-y
both inland and offshore and including any aoor gwngl hun ng or
! <
. v :
fishing rights, i1 any, havz, prior “o the dabC of thls ACC, been

extinguished or abandoned;
(b) +thet continuing claims D sed on aboriginal title,

including the possibility of as yet unasserted eboriginal lend

clains, constitute an interierence with the orderly administration

I

By

ofjustice and é cloud on otherwise valid land <itles and hinder
careful lend use plemnirg and the cperation of numerous federal
and state progreams;
(c)-‘that certeain states made treaties, agreements, grants
or reservaticns with or for the beneiit of Native Americans, wnhich

have resu“tcd in or may result in land cl aims by Native Americeans;

Tair end Just -

fll
},_J
o
ct
[
o]
9]
o)
2
b
O
H
Q.)

(@) thet thes re is en iume
settlement of all Native American claims'ﬁased on abori 1hai title
or based uvpon title To land as a result of any state treaty, agreeme
grantc or reservation; | -

(¢) that a settlement should be accomplished r pid v, with
certvainty and in faifness to alil concerned, withous ‘creating any
addltlobul reservation system or lengin: wardship or_trusteeship,
and without adding to the categeries . pfop rty an d ins .tutio‘,

enjoying special’tax privileres;



(f) +that no provision of this chapter shall conslitute a
preccdent or autherity for reopening, renegotiating, or legislating
upon any past settlement involving lend claims or other matters with

any Native Americans; i

(g) that no provisibn of this Q“ pter shall relieve,
; L L

replace or diminish eny oblw gation oftthe United States to other-

rotect end promote the rights lgwel*avﬁ of MNative Americans

.
I

T
Ui

P
as citizens of the United Sta
S

Trxminguishhnent throusgh Prier

]__)

ection 2. Aborigirnal Tit

Transactions

(a) A1l prior conveyances of land and water. arcas or any

interest therein, to the extent the same has not been Judicially. -

- . S
192

determined prior the date of this Act, whether said'oonve”inces
- >, J

o

were ratifiecd by Iederal action or not, shall be regarded as an

extinguishmenlt of the agboriginal Title The IOLO, if any.

Section 3. Title Claims. .

(a) A1l claims thal are based on claims of aboriginal right,

title, usc or occupancy of land or water areas in anv state oY
territory may be brought only ageinst the United Stales arnd shall
y J o J & :

be- brought pursuant to the Indian Claims Commission Aclt, as amended,

on or before June 1, 1980, or be forever bar¢edﬁ

(b) 411 claims arising out of or based upon the title to or
1ntorfcr rcewith lands or hunting or fishing-rights granted
reserved for Native Americans by any state or territory pursuanﬁ to’
a treavy, agrcémcnt, grant or reservalion bty ;éid state or territory
whether or not such treaty, agreement, grant or.rcservation was.

ratified by Coungress, 11V’v brought only against the Unitcd States

and shall- Lo brought pursuant 1o the Indian Qldmms Commission hct,



~3- ' .

as amended, on or before June 1, 1980, or be forever barred.

(¢c) Any relief granted as a result of an action brought

-

pursuant to subparagrapns (2) and (b)hereof shall be limited to

-«

money damages.

(&) A1l claims or actions which could have otherwise been
brougnt pursusnt to subparagrarhs @)ura(J hercof ) Lb \Alch actions
are, a5 of this date, pending in any state or federal court shall
be immed 1y transferred to the Indian Claims Commission, wier
same may be heard de novo and there deternined pursuant to the
provisions of the Indien Claims Commission /fct as if the same
had originally been therein brought. .

Section /1. Indian Cleims Commission.

(a) . Title 25 U.S.C. §70a as emended October 27, 1974, is
heroby Turther amended by deleting the first paragreph thereof and
substituting the following:

m870a,  Jurisdiction; claims censidered; offsets and
counterclaims, ~ '

The Commission shall hear and deternine the following
claims czoinst the United Stztes on bahali of any Indian
tribe, ond or other identiriable groun of American Indians
resicing within the Territorial limits of the United States
or Alaska: (1) claims in lev o i ising under the
Constitution, laws, treatiecs of States, and Execu-—
tive orders ol the President ney claims in lew or
equity, including thcse sou . with respect to
vhich the clainent would ha d Tto sue in a court
-of ‘the United Stotes 1T the tates was sublccee
to suit; (%) clains which would W1t il the treaties,
contracts, and agrecinents between the claimant end the
United States wore reovised on Lnu growsd ol Iraud, *
dUlCnu, wniconscionable conside i bl r unilaceral
‘mistalie, whether of laﬂ or fa ground
copnizable by a court or cquit C. arising Irom
the talkiing by the United Stat el he result of
a trc&ty of cossion or ongrun Fla ovned or occunied
by Che cladinmant without the payment ey such lands of

ompensation apreed to by the claimant; and (5) claims based

*



"upon-fair and wsonorable dealings that
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aue recognized by

(6) clainms
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any cxXisting rule of law or equitly.
pursusnt to the 1977 Scoitlement of loud

Mo claim in Tesntot 0L nunmpsras L-=H NeTioi, accrulng aiitor

Aupust 13, 1945, shall pe consicdercd by tne Commission.™

(h) Title 25 U.S.C. §70v, as amended April 10, 1967, is

further amended by deleting the first sentence thereof and
. \ '
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The istence of the Comnissicn shnll Lferzinzte at
the end of ten years from and after Januzry 1, 1975, or at
such carlier time as the Commnission shall have made -its
finzl report to the Congress on all claims Jiled with it.
.Upon its dissolution the records and files of the Commis-
sion 1n a2ll cases in wnich a final deterniration has been
entercd shzll be delivered to the Archivist of the United
States. The records and files in alil other pending czses,
Ll ey, including those on anpeel shall be transferred To
the United States Court ci Claims, @nd Jjurisdiction is
hereby conferred upon thz United States Court of Claims to
cadjudicate ail sucnh cases under the provisions of section
70a of this title: Provided, thet section 70a of This title
shall not epply ©o eny cese filed origineily in the Court
of Claims under section 1505 of Title 28."
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UNITED STATES

DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WAHESHINCGTON, D C. 20240
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MEMORANDUM g
[T~
To: Solicitoer !

From: scting hesociate Solicitor for Indisn Affairs

Subject: TRevicw of meterials orovided us by the Maine
Attorncy Gensral re Urxigq_ggg__“~gl_ﬁg;q_

On December 9, 19

laine Attorney Gen

John M. R. Patersc

the following mater

at @ meeting in the Secrctarv's Office,
&l Joseph E. Erennan and his deputy,
gave you a package consisting of

1) a December B, 1876 cover letter;
(2) a legislative proposal for resolution
£ the Maine Indian claims;
{3) a Recember 7, 197G memorandun

" addregsad to you from Mr. Brennan; and
(4) @& December 7, 1976 memorandum to Maine
Governor James . Longley from
Mr. Brennan.

C

Messrs., Brennan and Paterson have indicated that this
submission tc us is made in the hope that we will

ultimately decide that the land cleims of the two Maine
Indian Tribes are without merilt. We have reviewed the
State's materials and find that ne erguwents have been
advonced cf which w2 nad not alre

v 0

dy been aware. Indecoq,

contrary o the Atcorncey Gencral's suggestion, we are
famillar with almost a]l of the seources he relies on

in support of his view that the Indian claims are
"gressly over-inflated.” Accordingly, we remain of

the opinion that the Tribes' claims arve imeritcrious. - -
Following arce our specific comments on the State's
submicsion. We cecline to comment on the legislative
propesal, however, since we think it jinarpropriate for
the Department te act on anv such oronceial at this time.
We propose that this memorandum be 7\JeHu“O to cur liti-
gation report in United Svates v. Meine along with the

THIS IS PASSAMAQUODDY
APPERDIN D (Exh. &)
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State's materials to provide the Justice Department with

opposing viewpoints from which it can render independent
judgment.

This %-page document is offered as a preliminary rebuttel
to the evidence ccntained in the histecrical summaries sub-
mitted to the State with your letter of November 11, 1976.
The Maine reply states that the summaries were "prepared
for the purpose of facilitating a decision by the federzl
-government on whether there was a legitimate claim by

the Maine Tribes against the State . . .." (at page 2).
This is incorrect. The summaries are edited versions of
the Morrison papers being submitted to the Justice Depart-
ment. Tim Vollmann of our staff participated in the
editing process with two tribal attorneys and one othor
researcher (not Dr. Morrison). The object was to delecte
from the papers any reference to any transaction or other
event which could be turned to the Tribes' disadvantage

at trial. This was a condition of the tribal attorneys'
consent to the release of the summaries. GSuch dis-
advantageous evidence would not be discoverable. And

the edited summaries adeguately served the purvose of
giving the State the opportunity.to rebut the Tribe's
affirmative cases. We thought that purpose was made

clear -in the November 11 letter, but apparently it was
not. The Attorney General appears.to have regarded our
submission to him as an offering of our complete justi-
fication for pursuit of the Indian claims. This was

never our purpose; nor should it have been.

The State's substantive objections to the evidence found
in the summaries arec based primarily on one premise with
which we disagree: that the Indian land claims can be

no more extensive than the territory the Tribes actually
possessed on the date of the enactment of the Noninter-
course Act in 1790, and are thus subject to all non-
Indian settlement prior to that date, whether or not such
settlement was predicated on the lawful extinguishment of
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Indian title. This premise suggests that aboriginal
Indian title was not entitled to any legal recognition
prior to enactment of the Nonintercourse Act. This is
contrary to the opinion of Chief Justice Marshall in
treats Indian title as a matter of international and
common law predating the Constitution. 1Indeed, cuestions
involving the legality of colonial-era takinags of Indian
land were the subject of litigation well into the
nineteenth century. E.g., Mitchel v. United Steates,

34 U.S. 711 (1835).

At any rate, working from that basic premise, the State
points to three factors which it contends rebut much of
the evidence supporting extensive tribal claims. Those
factors are (i) the relatively small populations of the
Tribes, (2) pre-1790 non-Indian settlement in aboriginal
territory, and (3) pre-1790 conveyances by the Common-
wealth of Massachusetts and Massachusetts Bay Colony.

(1) The argument regarding population thinness is raised
on pages 3 and 7 of thc memorandum. Col. John Allan's

A report of "only" 30 Passamaguoddy families in 1790 is
cited, as well as early nineteenth century estimates of
the Penobscot population ranging from 277 to 350. It is
argued that such numbers could not occupy the millions
of acres claimed. First, it should be pointed out that
the State's figures are selective. Col. Allan also
reported 50 to 60 Penobscot families residing from
Penobscot Bay ncrth to .the border with Canada. And his
war memoirs refer to a contingent of 500 Indians in 128
canoes traveling down the Machias River to defend Maine
against the British. Later population figures may well
have been attributable to disecase and starvation caused
by incursion of the white man into Indian territory.
Secondly, proof c¢f aboriginal title does not demand
actual possession of land, but may derive from inter-
mittent contacts which establish a tribe's dominion

over it. Spokane Tribe of Indians v. United States,

163 Ct. Cl. 58, 65 (1363). The Passamaguoddy and
Penobscot Tribes were not agriculturally oriented, but
relied on hunting, fishing, and gathering to suctain
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themselves. The rivers of Maine were their highways,
and they would take their canoes many miles in search

of the beaver and other game. 1In this respect their
occupancy patterns were very similar to those of the
Seminole Indians whose aboriginal title to all of the
Florida peninsula was upheld despite the fact that all
of their settlements were in the north. Unitcd States v

Seminole Indians, 180 Ct. Cl. 375, 383-86 (1967). 1In
that case the Government arguved that a population of

only 2,500 Indians could not establish occupancy of such
a large land mass. The area of the Florida peninsula

is perhaps three times the size of the Passamaguoddy

and Penobscot claims areas combineg.

Furthermore, the cited reference to "only" 30 families

should be taken in proper context. The extended
family was a Wabenaki hunting unit and a single family
often occupied an entire subwatershed. Anthropologist

Frank Speck spent over 30 vears at the becinning of

this century tracing the territories of only 20 Penobscot
aboriginal families, whose land stretched from Penobscot
Bay to the headwatexrs of the St. John's River near the
northern tip of Maine. Penobscot Man at page 8. And
contrary to the suggestion of the State that Speck's
information is unreliable, his research is no doubt
relied vpon more than that of any other early anthro-
pologist in the field. See e.g., Snow, Wabenaki "Family

Bunting Territories,"” 70 American Anthropclogist 1143-51
(1968).

(2) The State's reliance on pre-173%0 non-Indian settle-
ment as defining the scope of Indian territory shows a
basic misunderstanding of aboriginal title. On page 4
of the memorandum it is said that a tribe must "show
exclusive occupation . . . as to non-Indians . . .."
However, white encroachment by itself cannot effect an
abandonment of Indian title. Turtle Mountain Bangd of

Chippewa Indians v. United States, 480 F.2d §35, 947
(Ct. Cl. 1974). Eighteenth CentULV records indicate thet
colonial and state avthorities often insisted upon formal
extinguishment of aboricinal title as a prereguisite to

settlement. In times of gocod faith provincial leadership
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unauthorized settlement was regarded as but trespass.

An 1821 opinion c¢f the U.5. Attornev General illustrates
that view. It ruled that aboriginal possession is a
sufficient proprietary interest to prevent the presence
of mere surveyors in Indian territory. 1 Op. A.G. 465.
This was the prevailing legalistic view of the era, and
should bhe distinguished from the dominant extralegal
attitude of manifest destiny. Quite simply, legal rights
could not be established in non-Indians by merely dis-
regarding Indian occupancy. The affirmative act of

the Tribe (abandonment) or of the primary sovereign
(extinguishment) was needed to establish non-Indian
rights of cccupancy.

(3) The third arcument of the State is the most problem-~
atic. It refers unspecifically to pre-1790 conveyances

and grants. Our research into those transactions is
clearly much farther advanced than the State's, but the
issue remains and must be confronted. No doubt some
pre-1790 trarnsactons cannot be assailed. For example,

some of the early eighteenth century treaties between
colonial authorities and the Penobscots involved Indian
cessions of land in the St. George's River watershed west
of Pencbscot Bay. See pp. 11-13 of Morrison Penobscot
Paper. We are researching those cenveyances to determine
whether any aboriginal title was lawfully extincuished.

But it is already clear that numerous colonial transactions
were of dubious legality. Many deeds and grants (including
a)l colonial conveyances in Passamaguoddy aboriginal terri-
tory) recauired royal approval on the face of the conveyance
instrument, but never received such approval. This is
particularly evident in the grants made subsequent to a
1763 royal proclamation which reguired crown approval
before Indian lands could be conveyed.

With regard to convevances made between 1776 and 1790 the
guestion becomes: who had the authority to extinguish
Indian title, the State or the federal government? We
think very persuasive arguments can be made that onlv

the federal government, the supreme authority in Indian
affairs during the period of the Confederation, had such
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authority. Article IX of the Articles of Confederation
(1777) provideda:

"The United States, in Congress assembled,
shall also have the sole and exclusive

right and power of . . . regulating the
trade and managing all affairs with the
Indians, not members of any of the States;
provided that the legislative right of

any State, within its own limits, be not
infringed or violated . . .." 1 Stat. 4, 7.

That provision was guoted in full in the Proclamation of

September 22, 1783 of the Continental Congress, which then
provided:

". . . Therefore the United States in
Congress assembled have thought proper
to issue their proclamation, and they
do thereby prohibit and forbid all
persons from making settlements on
lands inhabited or claimed by Indians
without the limits or jurisdiction of
any particular state, and from pur-
chasing or receiving any gift or cession
of such lands or claims, without the
express authority and directions of
the United States in Congrecss asscmbled.

"And it is moreover declared, that every
such purchase or settlement, gift, or
cession, not having the authority afore-
said, is null and void and that no right
or title will accrue in conseguence of
any such purchase, gift, cession, or
settlement." Laws of the Colcnial and
State Governments Relating to Indians ang

‘Indian Affairs (183

e e e

2), Appendix at 15-16.
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This proclamation appears to be nearly identical in its
intended effect to the Indian Nonintercourse Act of 1790,
except for the references to "Indians, not membercs of any
of the States" and Indian lands "without the limits or
jurisdiction of any . . . State." 1In Docket 301 before.
the Indian Claims Commission, Oneida Mation of New York,

et al. v. Uglggc States, the government took the po%ltloﬂ
‘that these phrases, as used in Article IX, were internded

to limit the appllcqtion of that article to Indians -and
Indian lands outside the borders of the thirteen original
States. However, the Commission disagreed. After a
lengthy discussion of the historical background of the
Articles of Confederation and their application, it con=-
cluded (1) that "Indians, not members of any of the States"
referred to those Indians who continued to maintain their
tribal organization and assert their independence; and

(2) that "the legislative right of anv State, within its
own limits" referred to a State's preemptive fee title

~to Indian lands, i.e., its exclusive right to purchase

such lands. 37 Ind. Cl. Comm. 522, 536-546 (1975).
Similarly, the phrase "without the limits or jurisdiction
or any particular cstate" in the proclemation no doubt
pertained to unceded Indian territory within the bound-
aries of a State since the Centinental Congress had
reserved to itself the exclusive authority for managing

all Indian affairs. 1In support of this propos ition note
the discussion.by Chief Justice Marshall in Worcester v.
Georgia, 31 U.S. 515, 557-560 (1832). There he offers

his view 1in conscious dicta that upon the declaration cf.
its independence, the national government immediately
presumed to take over the exclusive sovereign role of
dealing with the lndian tribes. Thus, after the 1783
proclamation, if not before, any grants or cessions of
Indian country were subject to the approval of the
United States.

A few specific issues raised by the State in this memo-~
randum also deserve some comment. On pages 5~6 reliance
is placed on some contemporary corresvondcnce for the
provosition that the Passamaguoddy Trilbe possessed no
land at the time of the enactment of the 1790 Noninter-
course Act. Contrary to the statement of the Attorney
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General, one such letter frem the Tribe to the Massachusetts
General Court was cited in the summary we provided that
State. That letter and similar correspondence have been

a subject of our investigation.

A reading of this material fails to demonstrate to us that
the Passamaguoddies abandoned their aboriginal territery

at this time. Indeed, no lands had been set asice for
them; nor were they the recipient of white rations or

of any other standard consideraticn of the treaty era.

They had no choice but to hunt and fish in their territory
to survive. The evidence suggests that white settlement
and hunting during the 1780's had seriously deplcted the
game, and that as a result the Indians were destitute,

but were still living in their traditionzl manner as bhest
they could under the circumstances. John Allan reported
that after the War cof Revolution the Passamaquoddies
wandered from place to place trying to eke out a2 living.

As a result of this unfortunate state of affairs, the Tribe
petitioned Messachusetts for confirmation of some trects

of land which would pbe free from non-Indian trespass. The
very fact that the Commonwealth entered into a treaty of
cescsion with the Tribe in 1794 indicates &n acknowledum
that the Passamaguoddies still retained possessory rights
to their territory. Historian Kenneth Morrison has adopted
the same kind of analysis of the events of this period.

It is also important to note that non-Indian settlement
alone cannot defeat Indian title.

3
M
>
v

On page 8 of the memorandum there is reference to & "cita-
tion to documents [in the Penobscot summaryv] indicating
that at most the Penobscots only had a claim to a strip

6 miles in width on either side of the Penobscot River -

« « +." An examination of that discussion in Korrison's
Pcnobscot paper {at pp. 22-36) should demonstrate that
the 12-mile corridor had little or nothing to édo with the
Penobscots' teritorial claim. It originated in the terms
of a 1775 Resolution cof the Provincial Congress, and that
enactment on 1its face treats only the problem of non-
Indian trespass. Furthermore, the unexccuted treaty of
1786 reserves to the Tribe over three million acres of
hunting grounds in the headwaters of the Penobscot River.
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Thus, the State has-misrepreéented the evidence of the
significance of the 12-mile corridor.

Finally, on page 5 of the memorandum the Attorney General
cites an unpublished thesis for the proposition that the
Passamaguoddy Tribe did not constitute an identifiable
tribal group. Experts recognize that the Passamaguoddies
were linguistically related to the Malicetes to the north
and east, but they are virtually unanimous in their
recognition of the Tribe as a distinct tribal entity.
Indecd, Massachusetts so recognized them when the 1794
treaty was negotiated. And the State of Maine has ‘
acknowledged their separateness during its entire history.

The December 7, 1976 Memorandum to Governor Longley.

The first 20 pages of this memorandum are devoted to back-
ground for the Governor's information. The rest of this
document briefs two familiar, and .closely-related, legal
arguments against the l1ndian claims:

(1) The 1819 Articles of Sevaration, as
approved by the U.S. Congress, ratified
. all prior transactions with the Tribes.

(2) The U.S. Government, over the pact
180 yecars, has acguiesced in the trans-
actions which purported to extinguish
Passamaguoddy and Pencbscot title.

(1) Our answer to the first argument remains that the
terms of the Articles of Separaticn, whether or not they
are regarded as an affirmative act of the U.S. Congrecs
(see the State's citation to Green v. Biddle at pp. 23-27),

do not purport to ratify any convevance of Indian land,
ecither explicitly or implicitly. The Articles state that:

"[Maine] shall . . . assume and per-
form all the duties and obligations
of this Commonwealth [Massachusetts],

towards the Indians within said District
of Maine, whether the same arise from
treaties or otherwise . . .."



~10-

Exclusive reliance is placed on the reference to "treaties,"
but there is no hint of &any intended reference to anv land
transactions. Indeed, much of the Indian land was conveyved
by means of instruments other than treaties. The 17856
Penobscot "treaty" was actually a deed. And unilateral
grants of Indian lands by the Commonwealth to third parties
between 1780 and 1819 were of course not accomplishec by
treety. Moreover, the 1794 Passamaguoddy treatv did not
give rise to any continuing "duties or obligations" to

the Tribe. Under the terms of the treaty the Passamaguodd
Indians relincguished all their lands in Massachusetts, and
as sole "consideration" therefor, the Commonwealth set
aslde several tracts of land from within their aboriginal
territory. Thus, arguably the cited provision of the Arti-
cles of Separation did not even refer to the Passamnaguoddy
treaty. We think it almost inconceivable that a court

would hold that Congress' approval of the Articles ratified
any convevances of land--particularly in view of the fact
that the First Circuit has already rejected the State's much
stronger argument that the "duties and obligations" clause
did not terminate federal responcsibilities under the
Nonintercourse Act. 528 F.2d at 378.

Y

Similarly, we find unpersvasive the State's discussion

of the case law cited for the proposition that Congress
ratified the convevances. The text at paces 23 throuagh

32 stands only for the proposition that Articles of
Sevaration become the law of the land when Concress admits
the separating state into the Union. From this there is

a remarkable nonsegquitur (at pp. 31-32):

"In light of the . . . fiduciary res-
ponsibility [of] the federal govern- ,
ment towards the Indians, and in light . T
of {the separation decisions]}, we

believe it would be cspecious to argue

“that either Congress had no knowledge

of the treaties between Massachusetts

and the Indians, or that Congress

would have approved of the admission

of Maine into the Union had it (Congress)

not approved of the treaties between
Massachusetts end the Indians."
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In other words, because of the federal trust responsibility,
- Congress was aware ‘that it was ratifying the conveyance of
Indian lands., This is the rule of statutory construction
favoring Indians turned inside out: even though Congress
did not say or even suggest that 1t was ratifying any
conveyances, it must have done so because of its concern

for the Indians. ’

At pages 33 through 35 the Maine Attorney General relies
on several Indian cases for the proposition that while
extinguishment of Inédian title may not be lightly implied,
it may nonetheless be implied. Whatever the merit of

that argument as an abstract proposition, there is virtually
no similarity between the cited decisions and the HMaine
Indian claims. Those cases involved interpretations of
acts of Congress which dealt specifically with Indian land
transactions. 1/ Because of latent ambiguities in the
statutes, the presumvtion against the extinguishinent of
Indian title was invoked. 1In only one cited decision

did a court find sufficient evidence of Congressional
intent to overcome that presumption.

The State relies to a lesser degree on two other provisions
in the Articles of Separation which do not mention Indians.
The first divided public lands in Maine between the new State
of Maine and the Commonwealth of Massachusetts, One—half to
each. The other provided:

"All grants of land, franchises,
immunities , corporate or cther rights,
and all contracts for, or grants of

/ DeCoteau v. District Court, 420 U.S. 425 (1975), cited
by the State, did not even involve extinguishment cf
Indian title. Rather it was concerned with a juris-
dictional issue: when reservation lands were opened
to non-Indian settlement by Congress, did state juris-

diction displace federal and tribal authority?

el
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land not vet located, which have been
or may bhe made by ([Massachusetts],
before the sevaration of [Maine] shall
take place, and having or to have
effect within [Maine), shall continue
in full force, after [Maine}] shall
become a separate state . . .."

Sec. 1, Art. 7 [emphasis added].

The Maine Attorney General reads thesc provisions as guiet-
ing iMassachusetts' title to all its present and former
public lands. That was clearly not the purrvose of thicg
exercise. Rather those provisions were intended only to
define and clarify proprietary rights as between Maine and

Massachusetts. Article 7 prevents Maine from challerging
or enacting legislation which would impair titles to land
which had been conveyed by Massachusetts It did not
extinguish any latent third-= “varty clalmQ or choses 1in
action~-either Indian or non-Indian-~which had existed or
“were pending against Massachusetts. Indeed, the constitu-
tionality of Ehy such provision would have heen seriously
suspect.

One should also note that Article 7 provides only that
Massachusetts-based titles should "continue" in force.

No new imprimatur of validity is conveyed by Congressionzl
approval of the Articles. The decision cited by the
State, Green v. Bicddle, is consistent with this inter-
pretation. The Supreme Court's cpinion stated the

issue befeore it in these terms:

"Are the rights and interests of
Jands lvying in Kentucky, derived
from the laws of Virginia prior to
the seperation of Kentucky from that
State, as valid and secure under the
above acts [of the Kentucky legis-
lature) as they were under the laws
-of Vircginia on (the date of sepnara-
tion)?" 21 U.S. 1, 69 (1823,
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(2) The State also argues that federal acquiescence in

the conveyances of Indian lands served to extinguish
the Indian title thereto. Reference is made %to the

passage of time and twentieth century federal activities
in Maine as indicative of that acguiescence. However,
no authority is cited for the propesition that federal
acquiescence by 1t§elf is sufficient to extinguish
Indian-title in accordance with the Nonintercourse Act.
111 the Indian decisions cited involved interpretations
of Congressional action, what the State characterizes
as "implied ratification." {At . p. 40.) Thus, those
cases really are being relied uvon to support the
State's {irst argument with respect to the Articles

of Separation.

The State's contentions, to the extent they rely on the
passage of time and federal activities in Maine, are
more Droperly characterized as the affirmative cdefensecs
of laches and estoppel. However, contrary to the
suqggestion on page 53 of the memorandum, these defenses
cannot be asserted against the United States; nor can
they bar an Indian land claim. 2/

The prececdent is clear that federal acquiescence alone can-

not destroy Indian title. Only Congress has that power,
though it may delecgate it to the Executive. ©United States
as_Guardjan of the Walapai Tribe v. Senta Fe Pacific

314 0.8, 339,350 (1841, Turtle Mountain Bena oi Ch

Indians v. United States, 490 F.248 935, 945 (Ct.
It follows that if{ unauthorized federal executive action
cannot extinguish Indian title, than federal inaction

certainly cannot do so.

2/ The "cf" citat'on on page 53 to United %tates v,
California, 332 19, 36 (1947), is
The page clte refers to-Californiza's estoppel
argument. On page 40 the Suoreme Court opinjion

rejects that argument and holds to' the contrary.
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Among the cases relied upon by the State are United Stat s

v. Creek NWation, 295 U.S. 103 (1935), and Confederate

Si1ish and Rootenai Tribes v, United States, 401 F.24 785
(Ct. Cl. 1968), cert. denied 393 U.S. 1055 (1969), which
we must consider. Both involved federal executive action

conveying Indian lands as .a result of inaccurate surveys,
and both decisions held that there was a taking of
property giving rise to damages in later Indian claims
litigation. From this the State contends that extinguish-
ment of Indian title can be accomplished by means of
unauthorizea action which is acquiesced in for many years:

"The mere existence of federal legisla-
tion germane to the issue of title to
Indian lands is not dispositive and does
not exclude from consideration under
appropriate circumstances, a further
delegation of authority even when the
exercise of the delegated authority
amounts to a disposal of prooerty
thought to be prohibited under locis]a—
tion or the United States ConstituLlon
(At p. 53.)

However, the U.S. Attorney General had occasion in 1972
to consider the effect of the two cited decisions. 42
Op. A.G. No. 42 (January 18, 1972). 1In his analysis

he offered his view that the Creek Nation decision 1is
"unclear" (at p. 11}, and he ogec1f1ca11v rerS“O "to
read the Confederated ‘Salish decision as sting zlone
upon a concept of Executive raL1f1Cut‘on of an
vneuthorized Executive act.’ (At p. 12.) 1Instead, he
concluded that the Qggg§_§§§;gn decision is best under-
stood by realizing that the convevances were within the
general authority of a relevant statute, even though.
they were erroneous, and that therefore they were not
unavthorized acts obtaining their authority from the
mere passage of time and the acquleqcerge of federal

authorities,
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Not only were the Maine transactions unauthorized and
unratified by any federal legislation; they were not
even a conseguence of the unauthorized act of a federal
official. Thus, they are two steps removed from the
situations posed in the two above-cited decisions. A
finding of some Conoressional authority for those
transactions involves a true leap of faith--a leap the
U.5. Court of Appeals would not take in its Passamaguoddy
opinjon. -There it was contended similarly, though more
persuasively, that the federal and state governments
had jointly acquiecsced in the understanding that the
latter was respensible for the welfare of the Indians
within its borders. However, after dismissing the
arguiment recarding the Articles of Separation, the
court held:

"Similarly, Congress' unwillingness
to furnish aid when reauested did not,
without more, show a congressional
intenticn that the Nonintercourse Act
should not epbply . . .. The reasorns
behind Congress' inaction are too
- problematic for the matter to have
meaning for purposes of statutory
construction." 528 F.2d at 378.

Therefore, we think it hichly unlikely that the courts

will adopt the view of the Maine Attorney General on
these issues, however eguitable they may appear.

Lawrénce A. Aschenbrenner






March 1, 1977

Implicit in this memorandum Is the
fact that the Federal Government itself
should recognize its responsibility to the
citizens of Maine who now find the title
to their land, and title to the land of
the companies where they work, thrown
in question by the Federal Government’s
alleged fallure to assume its responsibil~
ities to the Indian tribes nearly 180 years
ago.

The legislation which Senator MuskIE
and I are proposing, and which will he
introduced on the House side today as
well, can initiate the congressional re-
view recommended by the Justice De-
partment. It is not intended to be the
only approach, but the effect of limiting
the available reinedy to monetary dam-
ages would remove the possibility of any
cloud on title to land which might arise
during the course of any litigation re-
garding aboriginal title rights. In light
of the historical context of this case, this
would make available an adequate and
fair remedy.

In recent developments, the Justice
Department has filed a second memo-
randum with the district court which
indicates a reduction in the scope of the
clalms for the return of land from ap-
proximately 60 percent of the State to
up to 40 percent. In addition, Justice
indicated the return of land of individual
homeowners and In heavily populated
coastal areas would not be sought if a
satisfactory monetary remedy were de-
vised. Finally, a special representative is
to be appointed to assist in initiating a
legislative solution.

I welcome this narrowing of the claims,
and am pleased by the administration’s
recognition of the need for a speedy
resolution of this case. Congressional ac-
tion is still needed, however, and this
legislation can he a vehicle for full con-
gressional study and consideration of the
issues involved in this case. It is not in-
tended to be & judgment on the legal
merits one way or the other; it is, how-
ever, a recognition that there are other
considerations which demand to be
taken into account. The most signifi-
cant of these Is the potential economic
disruption and confuslon in the State
of Maine which might result from the
mere pendency of the litigation, regard-
less of the merits of the claim. These
potential collateral consequences justify
congressional action on this matter and
I recommend that this Issue quickly re-
celve the attention of my colleagues.

At this time, I ask unanimous consent
that the bill be printed In the Recorp
as .well as several documents which I
feel will more fully explain the nature
and status of this issue.

There being no objection, the bill and
material were ordered to be printed in
the REcoRp, as follows:

8. 842

Be it enacted by the Senate and Housé
of Representatives of the United States of
America in Congress assembled, that this
Act may be cited as the “State of Maine
Aboriginal Clalms Act of 1877”,

DECLARATION OF FINDINGS

SEec, 2. Congress finds and declares that—

{1) there are currently pending aborlglnal
land claims hy the Passamaquoddy and
Penobscot Indlan Trlbes of the State of
‘Maine whlch may invoive over 40 percent of
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the land area of the State of Maine and
which may result in a cloud on the title of
the potentially affected land areas;

(2) thess aboriginal land claims were pre-
sumed extinguished by conquest, abandon-
ment or by treaties entered into in the late
elghteenth and early nineteenth centurles;

(3) the mere pendency of these claims for
the return of aboriginal lands may result in
irreparable damage and substantlal adverse
consequences for the State of Malne and its
citizens whichx consequences are dispropor-
tlonate to the ultimate yesolution of the
litlgetion; .

{4) while the legal basls for the claims
rests in large part on the alleged failure of
the Federal Government to carry out its trust
responsibility to the Passamaquoddy and
Penobscot Indian Tribes, tho burden of the
claims falls upon the State of Maine and

present day good-faith tltleholders in the

State of Malne; . .

{6) a monetary remedy, if any, shall be
the exclusive remedy available for any ciaims
arising out of or based upon any claims of
violation of aboriginal title rights which may
bes brought by the Passamaquoddy or
Penobscot Indian Tribes; and

(6) no provision of this Act shall be cen-
strued as replacing or diminishing any right,
privllege, or obligation of members of the
Passamaquoddy or Penobsdot Indian Tribes
as citizens of the United States or of the
State of Malne, or relieving, replacing, or
diminishing any obligatlon of the United
States or of the State of Maine to protect
and promote the rights or wclfare of the
members of these Tribes as citizens of the
United States or of the State of Malne.

DECLARATION OF TITLE EXTINGUISHMENT

Sec. 3. (a) To the extent, if any, that the
Passamagquoddy or Penobscot Indlan Tribes
held aboriginal title to or Interests in lands
or waters, or both, in tke area now com-
prising the State of Maine, the Congress
hereby recognlzes all prlor conveyances of
such title and Interests from such Indian
Trlbes to the State of Malne and its prede-
cessor In Interest, the Commonwealth of
Massachusetts, and deems all such title and
interests to have been extingulshed as of the
date of such conveyances,

(b) Any rellef which may hereafter be
granted es a result of any claims arising out
of or based upon the alleged wrongf{ul loss
of aboriginal title rights in the State of Maine
by the Passamaquoddy.-and Penohscot Indian
Tribes shall be limited to monetary damages
which shall be the exclusive remedy avail-
able for any such claim.

Sec. 4, Notwlthstanding any other provi-
slon of law, any actlon brought Iin any dis-
trict court other-than the United States Dls-
trict Court for the District of Maine shall
be transferred to that Court immediately
upon a deiermination that the action in-
volved the construction, appllcation or con-
stitutionality of this Act. The United States
District Court for the District of Malne shall
have the duty to expedite to the greatest
extent posslble the disposltion of the issue
of such construction, application, or con-
stitutionality and a decision of the District
Court of that issue shall be deemed to be a
final order for purposes of revlew.

See. 6. It any section of thls Act, or any
portion thereof or any particular application
thereof is held invalid, the remainder of the
Act, and any application of this Act not held

invalid ghall’ not te aflected thereby.

STATE oF MAINE,
DEPARTMENT OF THE ATTORNEY GENERAL,
Augusta, Malne, February 18, 1977.

To the Members of the Maine Legislature:

The purpose of this letter Is to advise you
and the people of the State on the status of
the land claims being asserted by the Penob-
scot and Passamaquoddy Tribes. In order to
keep you abreast of developments in the case,

this letter will also set forth briefly our analy-
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sts of the claims and the reasons for our con-~

. tinuing assertion that the State and its citi-

zens will prevail in any lawsuit.
1, THE BACKGROUND OF THE CASE

The clalms arise under the so-called In-
dian Non-Intercourse Act. That Act, original-
ly passed by Congress in 1790, provides that
no one may obtain title to Indian land with-~
out the approval of Congress. In 1972, the
Passamaquoddy ‘Tribe asked the TUnited
States Department of Interlor to bring suit
against the State of Malne under the Non-
Intercourse Act. The Department of Interior
refused on the grounds that it owed no trust
obligation to the Tribe, and the Tribe sued
the Taderal Government challenging that
refusal, Shortly after suing the United
States Government the Tribe obtalned a
court order requirlng the United States to
sue Maine, 50 that the statute of limitations
might not run out on the Tribes’ claims.
These sults, one on hehalf of the Passama-
quoddies and one on behalf of the Penob-
scots, seek only monetary dameges in the
totai amount of $300 million. They do not
seek return of land, |

In 1974 the United States District Cowrt
issued A decision in the Tribe’s suit against
the United States holding that the Non-
Intercourse Act created a trust responsibility
upon the Unlted States to protect the Tribe’s
interest,

In lete 1976 the Court of Appeals affirmed
the decision of the District Court but speci-
fically qualified 1ts opimlon to make clear
that, .

{1) It was not ruling on the applicahlillty
of the Act to the Indian tramsactions In
Maine, and

(2) It was leaving open the question of
whether, even If the Act did apply, Congress
or the Tribes might be deemed to have acted
in a fashion to make the land transactions
legal.

The Court noted: “Whather, even If there
is a trust relationship with the Passama-
quoddies, the United States has an affivma-
tive duty to sue Maine on the Tribe's behalf

1s a separate lssue not raized or decided below

and which we consequently do not decide.”

“In reviewing the district court’s decision
that the Tribe is.a tribe within the mean-
ing of the Nonintercourse Act, we are not to
be deemed as settling, by {mplicatlon or
otherwise, whether the act affords relief
from, or even extends to, the Tribe’s land
transactions in Malne. When and {f specific
transactions are litlgated, new facts and legal
and equitable considerations may well ap-
pear, and Maine should be free {n any such
future litigation to defend broadly, even to
the extent of arguing positions and theorles
which overlap considerably those treated
here,”

In so rullng f{on the existence of a trust
relationship}, we do not foreclose later con-
sideration of whether Congress or the fribe
should be deemed in some manner to have
acquiesced In, or Congress to have ratified,
the Tribe's land transactions in Maine.”

For the last year the United States Gov-
ernment has been evaluatlng the history of
the iand transactions in Maine In order to
determine whether 1t should bring suit on
behalf of the Tribe. The Department of In-
terior, under the former Administration, has
recently made a tentative recommendation
to the Department of Justlce that suit be
brought on behalf of both the Passamaquod-
dy and Penobscot Tribes. The Interlor De-
pertment’s recommendation included the
suggestion that the sult include a claim
which if maintained could -cause 350,000
resldents in the claim area to be ejected from
thelr homes and propertles, The Justlce De-
partment is considerlng this tentative re-
quest. The Justice Department 1s now sub-
ject to a court order that requires it to ad-
vise the Court and the State by March 1
whether 1t will proceed with the suit and if
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s0, against whom and for what. There 13 now
& possibility that this deadllne may be ex-
tended to June 1, .

II, THE NATURE OF THE CLAIM

The two Trihes clalm that Maine, and its
predecessor state, Massachusetts, acquired
about 12,600,000 acres from the Trlbes after
1790 without Congressional approval. The
principal transactions on which the Tribes
base thelr clalm are agreements with the
Passamaquoddlies in 1794, treatles with the
Penobscots In 1796 and 1818, a purchase of
Penobscot land in 1833 and other numerous
small purchases, easements, road construc-
tions and the llke in and through trlbal land.
The Tribes claim the Non-Intercourse Act en-
titles them to return of all the land and to
$25 bllllon In money damages for trespass for
the intervening years.

The boundaries of the clalm area are still
imprecise. Nelther the Tribe nor the Federal
Government has ever clearly délineated its
outline. It may even be that the clalm, if ever
made, will be for much less than 12 million
acres. Nevertheless, the magnitude of the
potentinl clalm is enormous, As we present-
ly understand it, it ecompasses roughly all
land In and to the east of the Penobscot
Rlver watershed. The northerly boundary is
very vague but may run roughly as far as
an east-west line midway through Aroostook
County. Until the Tribes define the clalm
area more precisely, these dimensions are
mere approximation,

11, OUR EVALUATION OF THE CASE

We firmly belleve that the Indians will not
be successful in thelr clalm. We assert that
view after careful historical and legal anal-
-ysis, and without equivocation, There are
several reasons for our opinion.

3 A. History

An examination of the historleal record
clearly indicates that in 1790, the operative
date of the Non-Intercourse Act, nelther the
Penobscots nor Passamaquoddy had any legal
claim to land in Mailne. R

In 1756 the French-Indian Wars were un-
derway., The Province of Massachusetts de-
clared war on the Penobscot and Passama-
quoddy Trihes that year, By 1759 the war In
Maine had come to an end. That year Gover-
nor Thomas Pownal travelled up the Penob-
scot and issued a proclamstion declaring-
that the land of the Penobscot and thelr
allles the Passamaquoddy, had been lost
through conquest hy Massachusetts, This
act of Conquest was subsequently acknowl-
edged by both trihes in varlous documents
in 1760 and later. Although the Trlbes con-
tinued to occupy some lands in Maine, then
eastern Massachusetts, they did so _at the
sufferance of Massachusetts, the Trlbes hav-
Ing lost any right of aboriginal possession,

In 1775 as a result of the so-called Water-
town Agreement, Massachusetts agreed to set
aslde some land for hunting and fishlng for
the Penobscots In return for thetr help in the
Revolutionary War, The 1and set aslde for the
Tribs consisted of a strip 6 miles wide and 6
mlles long in the area elther side of the
Penobscot River at the head of tide (roughly
Bangor). These huntlng and fishing rlghts
were glven to the Tribes probably In return
for the Tribe’s assistance in the Revolution,
Massachusetts continued to take the posi-
tlon that the Tribe had no legal right to
occupy lands, having lost the same through
conquest by Pownal in 1759, ’

The position of the State of Massachusetts
found support from the early federal govern-
fnent. In 1783 John Jay, John Adams and
Benjamin Franklin relled on Pownal’s dec-
laration of conauest in negotiating the
terms of the treaty to end the Revolutionary
war with Britain, While dlscussing the terms
of the treaty with Great Britain In Paris, a
dispute arose as to the easterly boundary of
the United States and Canada. The British
argued for the Penobscot River as the bound-
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ary; the Americans for the St, Croix River.
Adams produced Pownal’s 17569 document as
evidence of Massachusetts’ victory in the
French-Indlan War, thereby establishing
Massachusetts’ possession of all the lands in
Malne, Thé Amerlcan view of the boundary
prevalled. The United States negotlators thus
relled on the truth of Pownal’s declaration
of conquest in important Iinternational
dealings,

In the early 1780's the Penobscots asserted
to Massachusetts a clalm to their former
lands. In 1784 the Massachusetts Legislature
appointed commissioners to investigate the
Penobscots clalm. The commlssioners, in-
cluding General Henry XKnox, reported that
the Tribe had lost their lands In 1769 and
that the Watertown Agreement at best gave
to the Penobscots the right to hunt and fish
on some lands but did not glve to the Tribes
any title to land. However, Massachusetts de-
clded as a matter of equity to set aside some
lands for thé exclusive use of the Penobscots.
Acting on this recommendation negotiations
were begun In 1786 and an agreement in
principle was made permanently granting to
the Indians essentlally the lands covered by
the Watertown Agreement,.

After agreelng in principle to this resolu-
tion of their clalin, the Penobscots refused
to slgn it for 10 years despite repeated state-
ments by representatives of Massachusetts
that unless the Tribe agreed to the proposal,
they would have no lands at all, In 1796 the
agreement of 1786 was finally signed by both
the State of Masachusetts and the Penob-
scots. Although the 1796 agreement con-
talned language in which the Tribe appeared
to rellnquish their lands to Massachusetts,
in reality the 1796 agreement constituted a
landgrant by Massachusetts to the Penob-
scots. The language In the agreement relin-
quishing their clalms was included to make
1t clear that the agreement was designed to
finally resolve a long standing dispute be-
tween Massachusetts ‘and the Penobscots,

The relatlonship between Massachusetts
and the Passmaquoddy was similar, Like the
Penobscots, the Pasamaquoddy had no lands
in 1790 because of the outcome of the
French-Indian War. They acknowledged
their landless status in the 1760's and as late
as 1782 when they Wwrote to the Massachu-
setts Leglslature asking for a land preserve,
Acting at the request of the Passamaquoddy
and presumably out of a sense of debt to
that Tribe for their ald ih the Revolution,
Massachusetts in 1794 made a grant to the
Tribe in the form of a treaty setting aside
23,000 acres for the Pasamaquoddy and other
Tribes. Like the agreement with the Penob-
scots, the agreement with the Passamaquod-
dy was a land grant by the State and not a
vehicle to obtaln lands from the Tribe.

Of course, the detalls of these transactions
and the events leading up to them are con-
slderahly more complex than this summary.
In brief, however, the historical facts clearly
Indicate that the transactlons after 1790
were grants of lands to the Tribes, not ac-
quisitions from them. While the lands
granted In 1794 and 1796 were subsequently
sold or otherwise transferred by the Trihe
to others, the nature of the title acquired by
the Tribe from Massachusetts was not cov-
ersd by the Non-Intercourse Act.

B. Applicability of the Non-Intercourse Act

As we noted ahove, the opinion of the
Court of Appeals makes it clear that the
question of the applicatlon of the Act to
Malne Is unresolved. Research done &s of this
date by our historlans, Indicates qulte
clearly that Congress never Intended the
Act to apply to New England. We helieye
our interpretation Is supported hy, among
other things, the followlng facts.

The Non-Intercourse Act and lts predes
cessor, the Indian Ordinance of 1786, were
largely the product of the efforts of Henry
Knox of Massachusetts. Knox was Secretary

March 1, 1977

of War from 1784 through 1794 with primary
federal responsibility for Indlan Affalrs.
Knox’s varlous communications about the
Acts Indicate that he néver intended the
act to apply to Indlans within any of the
States. Moreover, the adminjstrative frame-
work under both acts indicates that Con-
gress never intended to apply the Act to the
States, Under both Acts, Congress estab-
lished administrative structures to supervise
Indian Affalrs but never created a division
within the government to supervise Eastern
Indians. Indeed, the 1ast federal Eastern In-
dian agency was closed in 1783 at the re-
quest of Massachusetts. ) .

Interestingly enough Henry Enox himself
purchased 3,000,000 acres of land from
Massachusetts In 1791 and 1793 In the area
now claimed by both Tribes. Unless one is to
assert that Knox was acting illegally, an as-
sertion wholly unsupported by Knox's dls-
tinguished record of public service, one can
only conclude that Knox correctly belleved
that the land he purchased did not belong
to any Tribe and that the Non-Intercourse
Act did not apply in any event.

Reports of the War Department in the
early 1800’s demonstrate that the Depart-
ment knew of the New England Indians, in-
cluding the Passamaquoddy and Penobscot,
knew of their relatlonship to the States, so
advised Congress. Debates In Congress in the
early 1830's over Indian legislation again
confirms that Congress knew that the Act
was never applied to New England. When a
modified version of the Act was conaldered
in 1834, the Congressional Commlittee Re-
port states that its intent was “to continue”
the policy of the earller Acts to apply the

“Act to Indians “not within any state.” Re-

ports to the Congress of various Secretaries
of War and President Andrew Jackson also
make it clear that the Executive branch
never interpreted the Act as applying to New
England. We have found no evidence that
Congress ever expressed any disapproval of
such Interpretation.

These facts and other items of legislative
history have led us to the conciusion that
the Non-Intercourse Act was never intended
to apply to tribes within the original 13
colonles, We think it clear that the inter-
pretation, when brought to the attention of
the Court, will prevalil.

. The Admission of Maine to the Udion

In 1820 Maine separated from Massachu-
setts and was admitted to the Unlon as a
separate State. Both the Maine Act of Sep-
aration and the Malne Constitution refer to
Indlans and réquire Malne to assume all ob-
ligations of Massachusetts to the Indians
from the eariler treatles. In considering the
admission of Malne, the Acts of Separation
enacted by Massachusetts and the proposed
Malne Constitution were read in the United
States Senate. The preamble of the Act ad-
mitting Malne to the Unilon specifically re-
fers to the Act of Separation and the Maine
Constitution. Clearly Congress was on notlce
that (1) there were Indians in Maine and (2)
Massachusetts had treatles with these In-
dlang.

‘We have examined United States Supreme
Court decisions dealing with the legal signif-
lcance of the admission of a State to the
Unlon, including, for example, the admis-
slon of West Virginla and Kentucky. In those
cases, the Supreme Court made 1t clear that
in admitting a new state to the Union, Con~
gress was deemed to consent to the terms
of the compacts between the new State and
the old State. We think the princlple of
those cases 1s equally true here. Even If we
go so far as to assume that the Indians In
Maine lost thelr land in Maine after 1790
without immediate federal approval and
even if we assume that the Non-Intercourse
Act applled to New England Indians, it séems:
clear that in admitting Maine t,a the Union
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In 1820 Congress approved all the treaties

up to then.

The suggestion that Congress might have
overlooked the Indlan Issue In admitting

Maine Is a specious one., In 1819 Congress,

when debating the admission of Alabama

discussed at great length the jurisdiction of

Alabama over Indians, Ultimately Congress

admitted Alabama but with special condi-

tions regardlng Indians., In consldering
" Maine's admisslon a year later, and desplte
belng on notice regarding tihe Indians In

Massachusetis and Maine,

even any deoate on the subject of Indlans,

D. Implied Federal approval by the ezecutive
branch of the United States Government
In addition to all the ahove, there ls case

law to support the proposltion that the ac-

tlons of Congress and the Executive branch

can constitute ratification of all the trans--

actions between the Tribes, the State, and
private cltizens. A brief recltation of the
types of federal transactions in Maine in-
volving land in the claim area include fed-
eral acquisitlon of park lands, military bases,
harbor facllitles, post offices and federal
loans and grants for hlghways, urban re-
newal, Farmers Home Adminlstration loans,
Small Business Administration loans, pollu-
tion control facilities and the like. In all
those instances land was involved. In none
of those Instances has the federal govern-
ment ever pald any money to a Tribe In ac-
quiring land for federal use nor has it re-
quired the reciplent of a federal loan, grant
or mortgage guarantee to obtain a releasse
from the Tribe. In short, for 157 years the
United States has acted consistently as if the
Non-Indlan occupants of the land had good
and valid title and possession. We belleve
that as a matter of law this indicates federal
agreement with our entire posture in this
case,

E. Other legal issues

In addition to all the foregolng there are’

of course nany other defenses too numerous
and detalled to set forth here. Not only
are there other defenses but there are what
we believe to be valld claims that we can, and
of course will, assert against the Tribe, the
United States and Massachusetts. Indeed
Massachusetts’ financial stake in this clalm
is as blg as the State of Malne's, since if
there was any illegal act it related back to
Massachusett prlor to 1820. i

Of course, the summary set forth above is
only a summary of our continuing legal and
historical research. The Tesearch and facts
cannot be set forth in full, hereln, because
it would be far too lengthy. The above ex-
plenation should, however, adequately ex-
plaln our assessment of the case.

IV, NEGOTIATION OR LEGISLATION

In spite of the fact that the outcome
of the case seems abundantly clear, the mere
pendency of a threatened claim of this size
has had "enormous impact' on ‘Malns. No
municipal bonds have been sold in the claim
area slnce early 1976. Whether or not forth-
coming State and local bonds will be sold
will soon be tested. Resldentlal real estate
transactions have continued but somse large
developments have been delayed principally
because title insurance is not avallable.

Because of the economlic problems created
by the pendlng claims, some people have sug-~

gested ‘that we should negotiate with the’

Tribes. Some people have suggested that
since the United States owes the Armerican
Indian a moral debt Malne ought to nego-
tlate this claim. Finally, other people who
have been concerned about the strength of
our legal case have suggested negotiations, I
understand thesg views but respectfully dis-
agree.

The only purpose that I can see in nego-
tlations would be to discuss the possible
payment of State lands or monles to the
Trlbe. I belleve it would be wrong to com-

there was not.
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promise this claim in that way. I helleve it

would be wrong to settle a case about which -

we feel so strongly simply because the 'I"rlbes,
backed by the resources of the Federal Gov-
ernment. are in a position to bring great
financial prassure to bedr on the State.

Although I am not willing to negotiate
away State land or money, I am willing to
discuss with the Tribes or any other person
any proposal that might permnit the Tribes
to pursue their claim in Court without caus-
ing the State financial distress. Governor
Longley and I have for several months urged
enactment of federzl legislation to that end.
The legislation we have proposed and which
has now been endorsed by our Congressional
delegatlon, would validate current titles and
permlit the Tribes to sue the Federal Govern-
ment for money damages. Thus far the
Tribes have rejected this proposal, but have
offered no alternative.

I think it is lmportant to recognize that
the claim being asserted by the Trlbes in-
volves two signlificanily different issues. On
the one hand, there is a legal clalm belng
asserted by the Tribes against the State and
1ts residents. On the other hand, there is the
questlon of whether or not this nation owes a
moral debt to its Natlve Americans regard-
less of any legal claim that they miglit have.
The two questions ought not to become con-~
fused. X belleve that it would be perfectly
proper for the United States Congress and
the natlon as a whole to resolve once and
for all the question of whether or not there
is some longstanding unpaid national debt
to the Native Americans, including the Tribes
of Maine. That question, however, Is a dis-
tinctly different one than the question posed
by this lawsuit. While I think it would be
perfectly proper for Congress to address the
moral question, I do not believe that moral
problem can be resolved in the context of
this lawsuit,

The record of this country in its dealing
with Indians is not a proud one. But I would
suggest that, while not perfect, the State of
Maine has made great strides in the lest 10
years in trying to correct economic disparities
and soclal injustices that may have existed in
the State of Malne with respect to native
Amerlcans. Over the years, the State of
Maine has given millions of dollars in bene-
fits to the Maine Tribes. The State currently
provides the Maine Indians social welfare
benefits that are more than $2,000 per femily
of four In excess of similar benefits given to
non-Indilan poor. The State makes educa-
tional expenditures for Indlan children that
are twice the expenditures made for the aver-
age non-Indian child, The State of Maine
was the first state In the country to create
a Department of Indlan Affairs. Tribal hous-
ing authorltles are funded by and the bords
underwritten by the full faith and credit of
the State of Maine. So far as we know, Malne
Is one of the few states in the cuuntry to
provide benefits to Indians of this size and
diversity. Furthermore, the Stdte has in the
last 10 years repeatedly jolned with the Malne
Tribes in sceking federal recognitlon and fed-
eral benefits for the tribes, Desplte the mam-~
moth problems created by the pending
claims, I have heard no state official suggest
that these programs be dlscontinued or that
there be any form of retallation agalnst the
trlbes. All of those considerations must be

welghed in any determination of whether in~

deed there 15 any unpald moral debt to the
tribes.

In any event, as I stated above, the moral
question is a wholly separate one from the
legal Issues posed by the pending litigation.
I firmly kelleye that it would be wrong for
the State of Malne to give In to the pressures
of the litigation and to glve state lands or
monies to the Tribes to settle these suilts, I
believe the legal issues should be settled In a
court of law.

Sincerely,
JosePH E. BRENNAN,
Attorney General.
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[District of Maine, Northern Division}

{(United States of America, Plaintiff, v. The
State of Maine, Defendant, Civil No. 1966-
ND; United States of America, Plaintaiff,
v, The State of Maine, Defendant, Civil
No. 1969-ND)

PLAINTIFF'S MOTION ¥OR EMLARGEMENT OF
TILE

The plaintalff moves for an enlargement
of time until March 1, 1877, within which
to report to the Court whether it intends to
continue prosecution of the pendlng protec-
tive actions filed in this Court by the United
States on behalf of the Passamaguoddy
Trlbe and the Penobscot Natlon against the
State of Malne. The reasons for this mo-
tion are set forth In the accompanying
memorandum,

Respectfully submited,
PeETER R, TAFT,
Assistant Attorney General.
PETER MiLLrs,
United States Atlorney.

MEMORANDUM IN SUPFORT OF PLAINTIFF'S MO--
- TION FOR FURTHER EXTENSION OF TIME TO
REPORT TO THE COURT

Pursuart to the Order Amending Report
of Combined Conference of Council and
Order dated October 27, 1976, plaintiffi pro-
vides the following report and seeks a fur-
ther extension of time until March 1, 19717,
within which to provide more specific in-
formation to the Court on plaintiff's pro-
posed course of action in the above-cap-.
tioned actions,

On January 11, 1977, the Department of
Justice reccived from the Department of -
the Interior final draft 1lltigation reports
and recommendatlons concerning clalms to.
be asserted on behalf of the Passamaquoddy
and Penobscot Tribes in the State of Malne.
The litigation reports are supplemented.by *
very substantial historical and documentary
materials and summaries of expert opinions.
Portions of the research necessary to par-
ticularize claims are still being conducted
by the Department of the Interlor and will-
be forwarded ‘to the Department of Justice
when complete in the near future, .

The Department of Justice is obligated -
in its capacity as counsel for the United
States to conduct an independent review
of the law and facts submitted and to make
an Independent judgment as to the scope
and content of any causes of action asserted
in the above-captioned cases. In view of the
very short time Justlce has had to review
the litigation reports and supportive ma-
terials, 1t is not now in a position to make
a final determlnation on the form, scope
or content of causes of action to be asserted.
However, the Department does assur¢ the
Court that the judgment will ke mede In
accord .with the intent and directives of the
opinlon of the First Circult Court of Ap-
peals in Joint Tribal Council of Passama-’
quoddy Tribe v, Morton, 523 F.2d 370 (1st
Cir. 1976) .

The Department of Justice is proceeding
at utmost speed to complete its review. At
the same time both the Department of Jus-
tlce and the Department of the Interfor are .
proceedlng without delay to establish the
mechanics required to effectuate the fillng
of any such potentlal actions against rele-
vant defendants by July 18, 19717, the date
on which the statute of limitations explres
for seeklng demage claims pursuant to 28
U.5.C. 2415. :

The purpose In seeking an extension to
March 1, 18717, to make a more particularized
report to the Court Is twofold: First, the
foregoing is an accurate summary of the
current status of the activities of the De-
partment of Justice and Department of the
Interlor in arriving at their ultimate ltiga-
tion decisions.

Second, this lssue has come to fruition at
the time of a change in Administration which
has several impacts on the decislon-making

" process, The litigation reporis delivered to
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JAMES B. LONGLEY

GouvLnngn

Januavy 12, 1977

Thomas Turcen, Esg.
Legal Counsel and
Tribal Governors of HMHaine

Gentlemen:

As Governor of Haine and in behalf of all people of itwine, inzluding the
Indian Comwmunity, I ask f{or your help., Pleasce covperate with me as Governor
and with thce people of {line who own howes and whose joba depond on oa {air

resolution of the pendinfg land claim case. I am comaunicatitgg with you inde-
pendent of our A torney General because I am satisfied he i duinq‘cvurythinq
possible to be as failx Lo Lhe Indian Commuanity as he 1s to the rest of the

pcople of tiaine. T plead with you to do likewlse.

Pleass either by amendnent
or stipulation or by aqrecment with wme as Governor,

indicate to Justice and Lo
the Citizens of Maine that you as Leral Counscel and Ly brihal Go
representing the Indian Community, will aareo Lo aucoepl moepey
than continue to insistl that Lwo-thivds of the
the Indian Conynunity.

’
Ganmados rathor

land of Uhis state baloangs Lo

A5 Governor, I have Lried wy level best to prolect Lhe richis of e Indian
Community, including thelr right to fairly and properly bLring legal action
and I am now pleading wilh you to be crjually faixy and comsiderate of thoe

remaining million of the people of Haine in order that we wight

move foncard
together for wihat is bLiest for the present and future of all pecple of fawne,

very Lruly yours,
N . a

dw GOt nCany .
d

Jasices 1. Luanty

JBL: bh






Tuesday, January 18, 1977

Honorable James B. Longley
Governor, State of Maine
State House

Augusta, Maine 04330

Dear Governor Longley:

Thank you for your letter of January 12, 1977 concerning
our tribal land claims. As you know from our many previous con-
versations, we share your concern for the people of the State of
Maine. When we heard that you were writing to us, therefore, we
had hoped that we would find in your letter some new suggestion
that would help to move us beyond our previous impasse. Unfor-
tunately, as we read your letter, it contains no new suggestions,
only a repetition of your prior reguest that we solve the state's
problems by abandoning our claim for return of land.

As we told you last fall, we must seek recovery of land
both as a matter of principle and as a matter of law. Land is
sacred to Indians, and we are determined to recover a significant
land base. Only through the recovery of such a land base can we
regain the position of independence and importance which the Non-
intercourse Act was designed to guarantee us, and which we would
possess today if that law had not been violated. Moreover, there
is strong legal precedent for the proposition that we cannot re-
cover any monetary damages unless we first establish our right
to possession of land. Thus, even if our principles would permit
us to consider such an alternative, the law would not.

We assume that your motivation for asking us to drop our
land claim is your desire to avoid the economic side effects of
our litigation, <.e., mortgaging and bonding difficulties. The
experience of the towns of Mashpee and Gay Head in Massachusetts,
however, prove that this goal cannot be accomplished by our lim-
iting our claims. When the Mashpee tribe filed its Nonintercourse
Act claim it stated in its complaint that it was not seeking poss-
ession of anyone's principal place of residence. The Gay Head
tribe sued only for 240 of the 3400 acres to which it had a claim,
Despite these facts, local attorneys have refused to certify title
and banks have refused to grant mortgages on all of the land which
is subject to claim. We should also point out that our monetary
damage claims are so large that they alone would seriously effect
bonding and mortgaging since the property of the defendants would
be subject to attachment before and execution after judgment to
secure payment of the damages award.
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You must understand that having come this far, we cannot
and will not turn back. If we must litigate the remainder of our
claims, we cannot and will not unilaterally give up anything in
advance. Our obligation to our past generations, who have suff-
ered such needless poverty and obscurity, and to our future gen-
erations, whose prospects are so bright, leaves us no alternative.

This is not to say, however, that we are not willing to
compromise. As you know, we have always been willing to discuss
a negotiated settlement, and we remain ready to do so today. In
the past we have said that we would not seek possession of any-
one's home in a negotiated settlement, and that remains our posi-
tion. We also believe that a fair and honorable settlement can
be negotiated which will not burden any individual. In this con-
nection we are particularly encouraged by the Justice Department's
_recent suggestion that Congress assist in implementing an out-of-
court solution. By pointing to the Alaskan Native Claims Settle-
ment Act of 1971, the Justice Department has suggested a framework
within which reasonable people should be able to reach an agree-
ment. In Alaska the alternative of long and costly litigation was
avoided through a settlement funded primarily by the federal gov-
ernment., Certainly there is every reason for Congress to be sim-
ilarly involved in this case.

In the past you have refused to consider any negotiated
settlement because you had been advised that our claims were with-
out merit. Hopefully, the recently released final draft litiga-
tion reports from the Department of the Interior, which hold that
our claims have merit, will persuade you to reconsider your posi-
tion on this most important matter.

Before closing, we want to address a dangerous alternative
which we understand Attorney General Brennan is considering. Our
information is that while you are calling on us to voluntarily re-
linquish our land claims, Mr. Brennan is supporting a legislative
proposal which would have Congress unilaterally extinguish our
property rights, deny us access to the federal courts, and provide
the Indian Claims Commission as our only avenue for redress. It
is important for you to understand that this cannot be done. Our
trespass damage claims are protected by the Fifth Amendment of the
Constitution, and cannot be taken from us without full compensa-
tion. The Indian claims Commission (which was established in 1946
to provide token monetary compensation to tribes who did not have
legally supportable claims) is not a court, and is without power
to award anything remotely approaching the measure of damages that
we are entitled to. Congress cannot constitutionally deny us our
day in the federal district court for Maine, and we will vigorously
oppose any attempt to do so.
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Hard cases, such as these, put our legal system to the
test as nothing else can. Long after our claims are resolved
and forgotten, that legal system will remain. Fundamental to
any system of justice is the proposition that everyone, rich and
poor, powerful and weak, must live by the law whatever its con-
sequences, If all citizens are to be expected to conform to the
law, they must have faith in the inviolability of the law. Ve
have patiently litigated our claims in the courts, winning every
round during the past five years. If the State's response to
our successes 1s to seek to change the rules to prevent further
victories on our part, the State will only drive us further apart,
prolong the uncertainty created by our claims, and permanently '
tarnish our legal system., Only through a negotiated settlement
can the rights of our tribes and the desire of the State for a
speedy and non-disruptive resolution of this problem be accomp-
lished in a manner which preserves the integrity of the legal
system. We are ready to explore such a solution, and truly hope
that you are as well. '

Sincerely,

e - -t -
— /s /

T . T
’&5ﬂﬁuu/7{/\zéfjiqu4
~/ Francis “Nicholas, Governor

Pleasant Point Passamaquoddy

Reservation

Nicholas Sapiel, Governor
Penobscot Nation

R . 4
7 ML SN ’é&"y"": ~7]

/John Stevens, Governor
/ Indian Township Passamagquoddy
Reservation

(o
Thomas -N. Tureen
Counsel for the Passamaquoddy
Tribe and Penobscot Nation
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©IN THI SENATE OF.THE UNITED. STATES

' Qcroper 1 (legislative day, Sepreaber 30), 1976  ii)

Mr, Harmaway (for himself and Mr. Musxir) submitted the following con-
~ current resolution; whuh was voferred to the Committee on Interior and
Insular Affairs . " . v el g ol e
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CONCURRENT RESOLUTION

To express the sense of the Congvrelsslthwt thé’ Joint Tribal Coun-
cil of the Passunaquoddy Tribe and’ the' Penobseot Tribe
and their ropresentatives shall have a..cause of ‘aotion for
monctary Jamageg only for alleged vitq}atidn of the 1790 .
Indian Non—Intcroourse Aot »and that no cause of action for
the return of abongmn_l lands in the Stﬂ.te of Mame shall lie.

Whereas there are potential abon(rmnl land clnum on bdmlf of
the Joint Tribal Council of the Passamaquoddy Tribe and
thre Penobscot Tribe aud their representatives ugainst the
State of Maine or individual lindowners based upon the
allegedly unlawiul pluuhase grant, lease, or other convey-
ance of land by said tribes to the State of Maine, and its

predecessor in interest, the Commonwealth of Massachusctts ;
Whercas such potential aboriginal land claims arise from the

allegedly wrongful purchase, grant, lease, or other convey-
. Hetl . , . R
A%
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ance of land without the consent of the Unifed States as

required by the 1790 Dudian Nou-Interconrse Act;

Whereas suelt potential aboriginal land claims and the threat

ol suit for the return of such land or possessory rights in such
land have clouded the title of approximately two-thirds of
the land in the State of Maine, therehy adversely affecting
hond guarantees and real estate transactions in the State of
Maine and threatening to halt for the indefinite Tatnure all veal
eslate transactions and houd guarantees in the State of

Maine; and

Whereas the Joint Tribal Couneil of the Passanmaquoddy Tribe

|S=A

w2

(1]
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10
11

12

and the Penohscot Tribe and their representatives have
not stipulated in a court of law that they will seek monetary
damages only as compensation for snch alleged wrongful
purchase, grant, lease, or other conveyance of aboriginal land
in pursuance of the claims which they may have in the

State of Maine: Now, therelore, he it

Resolved by the Senale (the Iouse of Iepresentalives
concurring), That it is the sense of the C(mgr(\:\‘xv of the
Tnited States that no action hy or on behall of the Juint
Tribal  Council for the Passamaquoddy  Tribe or the
Penobseot Tribe of the State of Maine for the return of any
aboriginal land shall Tie for any alleged violation of the,
1790 Tndian Non-Tuterconrse Act and uo defect in the title
of any land in the State of Maine based upon sueh potential
aboriginal land elaines shall be recognized in any comt of
Inw, It nothing herein shall he deemed to prejudice any
pending or future cause of action for monetary- damaces

arising ont of sneh land clains,



COMMITTEE ON INTERIOR AND INSULAR AFFAIRS

Contact: Bob Neuman (225-2843) For Release: March 12, 1977

UDALL, RONCALIO SUGGEST CONGRESS STAY OUT OF INDIAN CLAIMS
CASE

The Chairman of the House Interior Committee and the
Chairman of the House Subcommittee on Indian Affairs and
Public Lands today suggested that involvement by the
Congress in the controversial Northgast Indian claims case
would be "inappropriate... at this tiﬁe.”

Representatives Morris K. Udall, D-Arizona, and
Teno Roncalio, D-Wyoming, released a statement today
indicating the Committee's "concern about the growing
dispute on the claims of certain Indian tribes of the
Northeast to large tracts of land in Maine and Masséchusetts.”

Udall and Roncalio strongly urged the appointment of
a federal mediator to negotiate é settlement rather than
resort to a legislative remedy.

"Whether the matter is settled by negotiation, protracted
litigation, or otherwise, it is still probable that the
Congress will have to act in the matter,” Udall and Roncalio
stated.

"When that time comes, the Committee will take a dim
view of the failure of any of the affected parties to
enter into and participate in the proposed negotiations in

good faith.”
HEEE (See attached statement)




STATEMENT OF CONGRESSMAN MORRIS X. UDALL, CHAIRMAN OF THE
HOUSE COMMITTEE ON INTERIOR AND INSULAR ATFAIRS, CONCERNING
THE LAND CLAIMS OF THE INDIAN TRIBES OF THE NORTHEAST

As Chairman of the House Committee con Interior and
Insular Affairs, 1 am making the following statement on
behalf of myself and Congressman Teno Roncalio, Chairman of
the Subcommittec on Indian Affairs and Public Lands.

Under the rules of the House, the Committee on Interior
and Insular Affairs, with minor exceptions, has jurisdiction
over all matters directly relating to the relationship of
the United States to' the Indian tribes. This includes 1énd
claims of Indian tribes.

If is for this reason that the Committee is actively
concerned about the growing dispute centering on the claims
of certain Indian tribes of the Northeast to large tracts
of land in Maine and Massachusetts,

Thesz claims are based, generally, on the Indian Trade
and Intercourse Act of 1790 which ﬁrovided that no sale of
Indiaﬂ lands to third parties would be valid unless appfoved
by the United States. It is alleged that the United States
did not approve of certain treaties entered into between
the Indian tribes and the States in which the tribes ceded

lands to the States. As a consequence, it is alleged, the

- Indian retained aboriginal title to the lands and they are being




occupied illegally by the States and other parties.

In the Statc of Maine, the Passamaquoddy and Penobscot
Indians have asserted aboriginal claims to about 12.5 million
acres and $300 million in damages. In Massachusetts, the
Wampanoag Indians arc asserting aboriginal claims to the
lﬁnds of the town of Mashpee. 1In addition, the Narragansett
tribe of Rhode Island has also filed:claims based upon
aboriginal title, Jt is possible that other eastern scaboard
tribes may advance similar claims.

In the case of‘the Passamaquoddy and Penobscot, the
Justice Department, acting under an order of the Federal
District Court, 1is prepafed to file suit against the State
of Maine and certain private perscns on behalf of the tribes.

Whatever the ultimate merit and legal validity of these
Claims, there is no denying the impact that they have had
within the affected Statecs and communities. The pendency
of these claims has cast a clioud on land titles such as to
disrupt the mortgage and municipal bond markets and to
inhibit real estate transaction in the affected area. The
~social, economic, and political impact has been significant.

Yet, despite_ this impact, we must éupport the right of
the tribes to inlitiate and proceed with litigation to try their
claims. Under our Constitution and systemrof ]a#, cvery
individual has a right to his dav in court, whatever the
ultimate legitimacy of the claim. If we can deny it to one,

we can deny it to all.




Nevertheless, we are not unsympathetic to the local

problems caused by the claims nor the desire for an expeditious

solution and settlement of the claims. Litigation to the

bitter end may take years, during which time the severity of the

impact will not lessen, but increase.

We are advised that there is a serious effort to achieve a

negotiated settlement. We understand that the Indian tribes,
the Interior Department, and the Justice Department support

this approach and have obtained consent from the Federal

District Court to extend, until June 1, the deadline for filing

the Federal suit.

We also understand that, at the request of certain
members of the Massachusetts Congreésional delegation,
President Carter has agreed to appoint a Federal mediator to
work toward a negotiated settlement. At this time, we would
strongly urge this approach.

Therefore, we feel that it is inappropriate for the
Congress to involve itself in the dispute at this time. Under
éxisting circumstance, it is our position that the House
Committee will initiate no legislative or oversight activity
on the matter in order to facilitate the possibility of a
negotiated settlement.

In that spirit, the Committee would be willing to
cooperate in a negotiation process on.a non-participatory

basis and, if requested by the Federal mediator, I would
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be happy to designate a member of my Committee staff to
serve as liaison with the Mediator.

Whether the matter is settled by negotiation, protracted
.litigation, or otherwisc, it is still probable that the
Congress will have to act in the matter. When that time
comes, the Committee will take a dim view of the failure of
any of the affected parties to enter'into and participate

in the proposed negotiations in good faith.









