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Introduction

This Guide was prepared as a reference source for legal opinions and court cases
related to the Subdivision Law. It has been designed in loose-leaf format so that as
new opinions and court cases emerge, they can be inserted in a logical sequence. This
Guide contains 7 sections as follows:

1. Subject guide to legal opinions and court cases. This is a subject guide to topics
discussed in the opinions and court cases which follow. It is expected that this
Guide will be periodically updated as new cases and opinions are added.

2. Attorney General's Opinions. This section contains opinions, informal and otherwise,
issued by the Attorney General's Office, that appear to be relevant to the inter-
pretation and administration of the Subdivision Law. Excluded from this collection
are statements from the Attorney General's Office which decline to answer specific
inquiries.

3. Maine Municipal Association Opinions. This section has been reproduced from the
legal opinions section of the Maine Townsman. Editorial notes have been added
where clarification was deemed appropriate.

4. SPO Memorandums. This section contains memorandums issued by the State Planning
Office relative to the Subdivision Law.

5. Maine Supreme Court Cases. This section includes Maine Supreme Court cases which
appear to be relevant to the Subdivision Law. Marginal notes have been editorially
added to highlight certain paragraphs.

6. Superior Court Cases. This section has been included for Superior Court opinions,
although a search of courthouse records has not been made to uncover cases which
may exist. At the present time, only 1 case has been included in this section.

7. Subdivision Law. This section contains the existing Subdivision Law, as well as
previous versions of the Law, which are often helpful in researching whether a sub-
division was created at a particular point in time.

Credits: The Penobscot Valley Regional Planning Commission assembled opinions from
the Attorney General's Office and the Maine Municipal Association. The State Planning
Office assembled the court cases, and arranged and edited this Guide.
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Subject Guide to Legal Opinions and Court Cases

This Guide was prepared as a summary of topics contained in the opinions and court
cases which follow. Each topic contains one or more abbreviated references which are
explained below:

AG-1, AG-2, AG-3, etc., refers to opinions issued by the Attorney General's
Office. These are numbered chronologically by date, so that new ones can
be added according to a logical sequence as time goes by. Individual pages
are also numbered in some of the longer opinions. Several opinions relative
to the Site Location Act are also included because they contain discussion
that would be relevant for the Subdivision Law.

MMA-1, MMA-2, MMA-3, etc., refers to opinions prepared by the Maine Muni-
cipal Association. These opinions are numbered chronologically as they appear-
ed in various issues of the Maine Townsmen. As new opinions appear, they can
be added to this sequence.

SPO-1, SPO-2, etc.,refers to memorandums issued by the State Planning Office.
These are also numbered in chronological order according to date of issuance.

MSC-1, MSC-2 (page 54), MSC-3 (page 750), etc., refers to Maine Court cases
which are arranged chronologically according to date. Since these opinions
were copied directly from the Atlantic Reporter, page numbers from that source
are also included, are used for reference purposes. Several cases related to the
Site Location Act are included because they contain general discussions that
would be relevant to the Subdivision Law.

sc-1, etc. This section is designed to include court case opinions from Superior Court.
At this point, only the Phippsburg case has been included.



Subject Guide to Legal Opinions and Court Cases

Abuttor

Transfer of an interest in land to an abuttor is not a subdivision. See discussion in
AG-8 (pp 2-3) and MMA-6.

Adoption of Regulations

For procedure to follow, see MMA-1.

Appeal Procedure

Appeal to decisions made under the Subdivision Law may be taken to Superior Court
in accordance with Rule 80-B, Maine Rules of Civil Procedures. See AG-1 (p. 4).

See sc-1 for a copy of Rule 80-B.

Applicants for Subdivision Approval
Applicants for subdivision approval must have title, right, or interest in a parcel of
land for which subdivision approval is sought in order to have "standing" (the right
to apply) before the municipal reviewing authority. This principle was established
in an opinion which dealt with the Site Location Act. The opinion further stated
that mere oral representation regarding the existence of an option or contract is in-

sufficient to establish standing. See AG-4.

Specific requirements for establishing title, right or interest, and particular problems
relating to standing, are discussed in AG-5.

Approval of Plat

For a discussion of who should sign, see SPO-1.

Comprehensive Plan

It is not a requirement that a comprehensive plan be adopted prior to the adoption of
subdivision control regulations. See AG-2.

Conditions
City Planning Board, in passing on plat, acts in an administrative capacity, and is

without authority to impose conditions beyond compliance with municipal ordinance
and general reasonableness. See MSC-2 (pp 53-54).



Constitutional tty of Law

One recent court case concerning the Site Location Act contains an excellent dis-
cussion of Constitutional questions and the basis for police power regulations. The
basic principles which are discussed apply to the Subdivision Law as well. See
MSC-3. (see especially pp. 746-748).

Contiguous Parcels

Adjacent parcels of land are considered as one parcel of land for purposes of the
Subdivision Law. See MMA-4.

Definition of What Constitutes a Subdivision

DEP

A subdivision is created when land is divided in a functional manner. Thus, cluster
housing, shopping centers, mobile home parks, and apartment, condominium, or
cooperative housing with multiple building units are subdivisions. See AG-1 (esp.

p. 3).
For a discussion of high rise condominiums, see AG-3.
For a discussion of subdivision under the Site Location Act, see AG-7.

A municipality may, by ordinance, but not by regulation adopted by the municipal
reviewing authority, define subdivision more restrictively or all inclusive than it is
defined in State Law. See AG-9.

The sale of land to a water company is not exempt as a lot. See MMA-8.

In determining whether a subdivision was created at a particular point in time, the
determination must be based on the law at that point in time. See AG-1 (p. 4),
and MSC-1.

Jurisdiction
The fact that a particular subdivision is subject to review under the Site Location Act

does not eliminate the requirement for local review and approval. This principle is
discussed in an opinion to the DEP relative to the Site Location Act. See AG-6.

Enforcement

The Attorney General's Office regards enforcement of the Subdivision Law as a local
responsibility except under extraordinary circumstances. See AG-1 (page 4).

Gifts

Gifts are exempt as a lot. See MMA-3.



Grandfathering

A previously approved subdivision is not exempt from the requirements of a sub-
sequently enacted zoning ordinance. A proposed use does not constitute a non-
conforming use. See MMA-9.

A municipality is not required to take steps to protect unwary buyers who purchase
undersized lots which should have been combined with adjoining land, but such
action would avoid many problems and appeals. See MMA-9.

Interpretation of the Law

The legislative intent is of prime importance in the construction or interpretation
of Statutes. This is a genera! principle of Law which was discussed in a recent
court case. See MSC-3 (page 741).

Judicial Procedure

In one recent court case, the Maine Supreme Court discussed the doctrine of primary
jurisdiction, which is essentially a judicial policy stating that the court will generally
not decide an issue concerning which an administrative agency has decision making
capacity until after the agency has considered the issue. This is similar to the con-
cept of exhaustion ofn*e”~PremeSfes”™ by which a court can refuse to decide on a

case on the basis that an administrative action has not yet been deemed complete.
While the case dealt with the Board of Environmental Protection, these doctrines
would probably apply in action involving the decisions of a municipal reviewing
authority. See MSC-4 (p. 207).

Justification for Subdivision Regulation
One recent court case contains a good discussion of the need for subdivision regulation.
Even though the discussion refers to the Site Location Act, the language is sufficiently
broad so as to apply to the Subdivision Law. See MSC-3 (page 750).

Liability
A Planning Board member may not be held individually liable to individual suits as
a result of decisions made in the discharge of the Planning Board's duties. See sc-2
(pages 8-10).

Municipal Regulation

Prior to 1971, the Subdivision Law was simply an enabling act, and did not require
local review and approval. See MSC-4 (page 203).

Numerical Standards

The Spring Valley case discussed a rationale for determining and setting a specific
numerical standard. See MSC-3 (page 752),



Parcel Retained by Subdivider

Land retained by the subdivider for his own use as a single family dwelling is not
counted as a lot under certain conditions. See MMA-7.

Plantation Review Powers

A Plantation does not have the authority to review and approve subdivisions. See
MMA-5.

Police Power

Subdivision regulation is a valid exercise of the police power. There is a general
discussion of this principle in the Spring Valley case. See MSC-3 (page 746).

Request for Legal Interpretations or Opinions

The procedure for local Planning Boards to follow in requesting legal interpretations
of the Subdivision Law was outlined in an opinion from the Attorney General's Office.
See AG-3.

Retroactive Application of the Subdivision Law
For a general discussion of this, see AG-1 (page 4). See also MSC-1.
Review Considerations

Costs. It is public policy that the cost of development shall include those measures
necessary to the protection of the environment of this State and this has already been
determined by our Courts to be within proper limits of the police power. See sc-2

(page 6).

Discretion . The Legislature intended that there be room for discretion on the part
of Planning Boards. See MSC-2, and sc-2 (pages 5-7) .

Planning Board status. Planning Board status may affect subdivision review powers.
See SPO-3.

Reasonableness. Actions and deliberations of Planning Boards must meet a general
reasonableness test. Not everything will be spelled out by statute or ordinance,
and it is expected that Planning Boards will exercise a general reasonableness. See
MSC-2 (pp. 56-57), and sc-2 (page 7).

Tentative Approval does not compel final approval. The Planning Board does not have
authority to make a prior commitment to approving a subdivision. See MSC-2
(pp. 54 and 56).



(Review Considerations) continued

Two-step approval. The basis for requiring preliminary and final plat approval
must rest with specific statutes or regulations authorized thereunder. See MSC-2

(pp. 55-56).
Water Supply. For procedures to follow, see SPO-2.
Shore land Zoning

Lot size, frontage, and setback requirements would apply to a previously approved
subdivision, even if it means that unsold lots have to be combined. See MMA-9.

Signing of Plat
For a discussion of who should sign, see SPO-1 .

Soils
The requirement that development not be built on soil types which are unsuitable
to the nature of the undertaking is a reasonable one. While discussion of this
point is contained in a case involving the Site Location Act, the language is broad

enough to apply to the Subdivision Law. See MSC-3 (page 750).

Street Acceptance

A road shown on a plat prior to creation of the Planning Board is not subject to the
Planning Board's jurisdiction. See MMA-2.

Tentative Approval of Plat
The Planning Board does not have authority to give tentative approval of a plat, or
commit itself in advance to approving a particular subdivision proposal. See MSC-2
(page 54).

Transfer to an Abuttor
Transfer of land to an abuttor is exempt as a lot. See AG-8.

Water Supply

For a discussion of review considerations, see SPO-2.



Attorney General's Opinions






Reproduced from a joint opinion issued by the Attorney General's Office and the Maine
Municipal Association. March 2, 1972

TO:  ALL CONCERNED MUNICIPALITIES
FROM:  ATTORNEY GENERAL®"S DEPARTMENT AND THE MAINE
MUNICIPAL ASSOCIATION
RE: SUBDIVISION STATUTE - TITLE 30 MAINE REVISED
STATUTES, SECTION 4956 AS ENACTED BY CHAPTER 454
OF THE PUBLIC LAWS OF 1971

I. INTRODUCTION

Since the passage of the above act, both the Attorney
General and the Maine Municipal Association have had numerous
requests for guidance in the interpretation of the above
law. Municipal officers and planning boards have requested
official "Opinions'" of the Attorney General regarding numer-
our provisions of the statute.

The Law prohibits the Attorney General from rendering
opinions for other than State agencies or officials on matters
dealing with State Law (as opposed to municipal ordinances or

the legal relationships between private parties). In this
case, however, it was decided that this unique statute required
an advisory memorandum from the Attorney General. Though the

cited statute is administered by municipalities, it may,
according to its own terms, be enforced by the Attorney Gen-
eral. There 1is, therefore, a substantial connection with a
State agency which would support an advisory memorandum.
Moreover, because of the nature of the act, both the Attor-
ney General and the Maine Municipal Association believe it
is desirable to establish some uniform guidelines for the
interpretation of the subdivision Law. Developers and muni-
cipal officers have an interest in uniform enforcement. It
the Attorney General 1is to enforce the law, it is obvious
that he must establish guidelines for his own use. There-
fore, the Attorney General has determined that it is in the
public interest to issue this memorandum. It must be empha-
sized that this memorandum is not an "Opinion"™ 1iIn the tra-
ditional sense, but rather only an informal interpretation
of the referenced law. This has been prepared by the Depart-
ment of the Attorney General after extensive consultation
and discussion with the Maine Municipal Association. We
strongly advise all planning boards and municipalities to
consult their own counsel on any issue discussed herein or
which may otherwise arise

I1. SUBDIVISION
The most frequently asked category of questions usually
requests Turther interpretation of the definition of "sub-

division™. It is obvious that an infinite variety of situations
may arise under this law. It would be iImpossible to deal
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with every conceivable fact situation. Therefore, in further
defining "subdivision” we have attempted to establish a con-
ceptual framework and to apply such framework to a variety

of fact situations.

The term "'subdivision', as contained iIn the statute, 1is
defined as:

"The division of a tract or parcel of land
into 3 or more lots for the purpose of
sale, development or building.”

Based on this definition, it is apparent that there are
two elements to the definition: (1) The division of land,
and (2) the purpose Tfor which the division occurs. OF these
two elements, the Ffirst is probably the more iImportant and
also more complicated. IT we determine that there has been
a division of land, it is a relatively simple matter to
identify the purpose for which the division takes place
(e.g., plainly a shopping center constitutes a "development.
Query whether it is a division of land.)

It is also important to keep in mind the public policy
implicit in this statute and the harm which it was designed
to prevent. This statute enables municipalities to protect
themselves against unplanned growth. The twelve criteria
in 8§ 4956(3) set forth the specific items with which the
Legislature and municipalities were concerned. It should be
apparent that these questions can be applied to a variety of
developments, and are not just limited to residential sub-
divisions .

As we have noted above, the critical question is to
determine whether iIn each case there has been a "division”
of land into "lots”. The term "lot"” may be defined in two
ways: eilther (1) according to its legal characteristics
(e.g., a parcel of land identified on a plat or set out by
metes and bounds), or (2) according to its character and
function (e.g., a piece of land measured and set apart for
private use and occupancy). See Words and Phrases and
Black’s Law Dictionary for further examples of "lot". OFf
the two definitions, the latter is the more helpful since
it describes a more functional approach; that 1is, it is
concerned not with legal form but rather with actual use.

It is this functional approach which we have chosen to uti-
lize iIn interpreting "subdivision™, since we believe it

is consistent with the purpose of the law. Having thus
attempted to establish the conceptual framework of our ana-
lysis, it is now necessary to apply It to a few hypothetical
fact situations.
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The subdivision of land is usually accomplished by
marking such divisions on a plat, a plan or by simply con-
veying the parcels. Clearly an outright sale of a portion
of a parcel of land is a division. However, a "division”
under this act may also be accomplished by other than sell-
ing lots. IT the language of the statute only permitted
division to be achieved by sale, then clearly dividing a
parcel by leasing lots would not be a “division"™ as envi-
sioned by the act. But the statute speaks of division for
the purpose of sale and also for "development or building".
Such development or building could occur withput a sale of
lots. Note also the language iIn 8 4956(4) which prohibits
*conveyances'"™. A conveyance is a transfer of an estate or
interest in real property, including a sale, gift, lease
or mortgage. We conclude, therefore, that a division may
occur when an interest in land is sold, leased or otherwise
conveyed.

It is also conceivable that developments other than
residential ones may be "subdivisions'. Though the conclu-
sion in any case depends on the particular facts, it is our
opinion that cluster housing, shopping centers, mobile home
parks, and apartment, condominium or cooperative housing
with multiple building units may be deemed "subdivisions".
The test again is the actual substance and not the legal
form of the "development™. It is obvious that if a developer
built commercial units on adjacent parcels of land, and sold
such units, there would be a subdivision. A different legal
situation but similar practical effect iIs created when a
developer connects the units (e.g., a shopping center). Ir
the buildings are connected and the premises merely leased,
we again have a situation which @s similar in substance to
the Tirst example. The only real difference in each case 1is
the legal relationship between the developer and the tenants
of the units. _We conclude that using our functional defini-
tion of "lots" (parcels of land identified and set aside for
private use and occupancy) and keeping in mind the harm to
be regulated, there is a subdivision. This same analysis
may also be applied to various kinds of housing developments.
Multiple unit housing would be a subdivision, but a highrise
apartment, condominium or similar housing structure probably
would not since there is no division of the land in the man-
ner discussed above.

In general, we believe the above method of analysis can
be applied to most situations. Though the list of examples
is not exhaustive, it should aid municipalities and developers
in determining the applicability of the law to a particular
case.
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1. RETROACTIVE APPLICATION

The second category of questions concerns the retro-
active effect of the law and its application to divisions
which occurred before the effective date of the law. The
prohibition language of the statute refers to sales or con-
veyances. Clearly such prohibition could not be retroactive
in effect since that would make sales iIn unapproved subdivi-
sions, whenever made, illegal. Such a result would be
extremely onerous and would be in effect making illegal
those transactions which were at the time legal. Retro-
active application of statutes is generally not approved.
Furthermore, such an iInterpretation would make the statute
apply ex post facto and such application is clearly prohi-
bited. See & C.J.S., Statutes, § § 412-419. Sales or
conveyances which occurred prior to the enactment of this
law and which were in compliance with existing statutes are
thus not affected by the passage of this act. The law
applies only to sales occurring since its effective date.
However, sales of lots after the effective date of this act,
whether i1n a subdivision which was approved under prior law
or not, are subject to this act. I¥f the lots have not been
sold and they are within a subdivision, those remaining
unsold lots are subject to municipal approval. As a prac-
tical matter, this may mean that municipalities will give
rather cursory review to a previously approved subdivision.
Nevertheless, such review is required.

IV. APPEAL AND ENFORCEMENT

Finally, there have been questions as to appeal pro-
cedure and enforcement. Though the statute is silent on the
right to appeal, such appeals may be taken pursuant to Rule
80B, Maine Rules of Civil Procedure. Enforcement will be
the responsibility of the municipality. It would be an
onerous burden on the Attorney General and a virtual impos-
sibility to enforce the law on behalf of every city and town
in the entire State. Municipalities have the power to en-
force the law and the responsibility must rest with them.

IT they lack sufficient interest to do so, it seems incon-
sistent that they should demand action from the State. The
Attorney General will act to enforce the law only under
extraordinary circumstances, and then, when possible, in
conjunction with the municipality.

Casual sales by landowners, that is, selling of a lot
or two every few years as opposed to planned and conscious
development, 1is likely to be a major enforcement problem.
Such persons are likely to be ignorant of the law or use
such casual sales as a means of side-stepping the require-
ment of municipal review. Municipalities thus may wish to
establish a procedure to be used iIn cases where they have

AG -1
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Editor's Note:
Subdivision Law.



discovered a landowner who has or is about to come within the
purview of the law. Such a procedure could include a notice
to the landowner of the alleged violation and an opportunity
for a hearing to determine whether the landowner 1iIs or has
created a subdivision. The results of such hearing would
then provide the basis for further legal proceedings by

the planning board or municipal officers.

V. GENERAL

Questions regarding the form and substance of proposed
municipal regulations and procedure should be referred to
local counsel. Guidance is also available from the Maine
Municipal Association.

AG -1



ocerpr man: mlormal Miromey oenergl S upmion conceming Ime manaarory onorelana
Zoning Act.

Editor's Note: The following excerpts deals primarily with municipal requirements for the
Mandatory Shoreland Zoning Act, but does contain a statement to the effect that the Sub-
division Law permits the adoption of subdivision control regulation without the necessity of
a comprehensive plan.

STATE OF MAINE

Inter-Departmental Memorandum September 7, 1972
Henry Warren Dept Environmental Protection
From B." Stephen Murray, Assistant pept.  Attorney General

Sbiex Mandatory Zoning and Subdivision Control, 12 M_.R.S_A. § 4811-4814
(P.L. 1971, c. 535)

You have asked for my opinion as to the following five
issues all involving P.L. 1971, c. 535.

1. Must communities which adopt zoning and subdivision
ordinances pursuant to the requirements of this lav/ base such
ordinances on a comprehensive plan?

My i1nformal opinions are as follows:

1. Yes. While the first sentence of 12 M.R.S.A. 8§ 4812 1is
merely a declaration of the law, i1.e., that "municipal units of
government pursuant to presently existing enabling legislation
are authorized to plan, zone and control the subdivision of land",
1ts inclusion In 12 M_.R.S.A. 8§ 4812 must be read as a directive to
municipal units of government to zone shoreland areas pursuant t©
this "presently existing enabling legislation™. To read the
sentence otherwise would be to reduce i1t to mere surplusage,
and when construing a statute, effect should be given to every
word, phrase and clause contained in the statute. Camp Walden v.
Johnson, 156 Me. 160, 163 A.2d 356 (1960). ‘‘presently existing
Enabling legislation” is set forth in 30 M.R.S.A. 88 4961-4964.

30 M_.R.S.A. 8 4962 provides that any zoning ordinance 'or pro-
vision thereof” shall be 'pursuant to and consistent with a

comprehensive plan™. Thus, 1In order to adopt zoning for
shoreland areas, a municipal unit of government must first
develop a comprehensive plan. it should be noted, however,

that municipal units of government may adopt subdivision
control ordinances for shoreland areas without first having
developed a comprehensive plan for the reason that 30 M.R.S.A.
8§ 4956 permits the adoption of subdivision control regulations
(ordinances) without the necessity of a comprehensive plan.
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Luirur s nure: «nis is a rurrner rennemerir or rne oeprembDer, iy/z opinion.

STATE OF MAINE

Interdepartmental Memorandum rw January 2, 1974
To Fourtin Powell Ogt. State Planning

FromJ°h n M_R. Paterson I | Dept. Attorney General
Subject Municipal Subdivision Statute, 30 M.R.S.A. § 4956

Your memorandum of October 31, 1973 commenting on the above
statute and the informal memorandum issued by this office In 1972 was
forwarded to me. 1 apologize for not having responded earlier to
your comments, but, as | am sure you can appreciate, we have had
a number of urgent matters to which we have been required to respond.
In any event, 1 appreciate your comments and suggestions.

In general, | agree with your remarks regarding the interpretation
of the definition of the term "subdivision™ as found in 84956, |
don"t believe it was the intent of our Advisory Memorandum to exclude
high-rise condominiums from the definition of subdivision,, 1 am sure
you can appreciate, however,that the interpretation given to that
statute by this office Is a rather broad interpretation and there is,
of course, no guarantee that we are right. Indeed, there is a sub-
stantial segment of the Bar in Maine that disagrees with the views of
this office. We have considered your suggestion of updating and
revising our 1972 Advisory Memorandum and I would anticipate that at
some time iIn the future we will do just that. In the meantime, we
have tried to establish a procedure for answering the numerous inquiries
which are directed to this office regarding interpretation of that sta-
tute. We have nearly finalized an agreement with the Maine Municipal
Association along the following lines. Any inquiry from a land owner
or an attorney requesting an interpretation of the subdivision statute
would First be referred to the local planning board. The purpose of
this step is to insure that the local planning board iIs aware that a
question exists regarding some development in their community and to
insure that the answer which we render is based on all the facts, In-
cluding those thaf. the developer chooses to advise us of and those of
which the planning board is aware but which would otherwise not come
to our attention,, In the event that the planning board is unable to
answer the question from the developer or attorney, the planning board
may refer that question to the Maine Municipal Association. This second
step is taken out of recognition of the fact that the Maine Municipal
Association provides legal assistance to all 495 communities in the
State and that the Attorney General is not the attorney for each muni-
cipality in the State. |In addition, the Attorney General’s office and
Maine Municipal Association have worked closely iIn the past in formu-
lating interpretation to the subdivision statute and we think It is
only sensible that they continue to play a significant role iIn the
future. In the event that a question arises which the Maine Municipal
Association deems significant enough to refer to our office, the MMA
would direct the question to us for an answer. We would,in turn, answer
the question for the Maine Municipal Association. Once the details of
this arrangement have been finalized i1t is our intention to advise all
the municipalities of this agreement and the State and County Bar
Associations, In addition, we would hope that the Maine Municipal
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2.

Association would keep all municipalities iIn the State aware of the
interpretation issued in regard to the subdivision statute.

While this may seem like a rather cumbersome structure, it has
the advantage of replacing what has, to date, been no system at all
and has resulted in substantial state-wide confusion regarding inter-
pretation of the subdivision statute and how a citizen goes about
obtaining an answer to his question. Using the system outlined above,
all parties conceivably interested In a particular question will be
advised of the State"s position.

I hope this answers your memorandum of the 31st. We would cer-
tainly appreciate receiving any other suggestions which you might
have regarding this problem.

Thanks again for your iInterest.

AG - 3
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Editor's Note: The following opinion does not deal directly with the Subdivision Law. How-
ever, it would appear to have a direct bearing on the administration of the Subdivision Law
because it deals with the question of when an applicant has standing before a Planning Board.
On the basis of this opinion, and the recent court case cited (Walsh v. City of Brewer, Me.),
Planning Boards should be advised to require than an applicant demonstrate proof of title,
right, or interest in a parcel of land for which subdivision approval is sought.

Interdepartmental Memorandum Date *iarch 26, 1974

William R. Adams, Jr., Commgaﬁioner _ Environmental Protection

Attorney General

Jon A. Lund, Attorney General
Dept.,

Pittston Company

SYLLABUS:

A person applying to the Board of Environmental Protection
for a permit to build a development under the Site Location Act,
38 M_R.S.A. 88 481-488, must demonstrate to the Board sufficient
“title, right or interest” iIn the land for which the development
iIs proposed to entitle him to status as an applicant before, the
Board.

FACTS r

The pittston Company has applied to the Board of Environmental
Protection for a permit to build an oil refinery and marine terminal
in Eastport, Maine, pursuant to 38 M_R.S.A. 88 481-488. At a late
stage i1n the hearings before the Board at which such application
was under consideration, a question was raised regarding Pittston®s
legal interest in the land proposed to be developed. According to"
your memorandum of March 18, 1974: “The record is clear that several
significant parcels, including land necessary for the VLCC pier, are
not under applicant®s [pittston*s] control. . . . ”

QUESTION:

May the Board act upon the application of The Pittston
Company and either approve or disapprove the proposal?

ANSWER: *

In order for the Board to have jurisdiction in this or any
other case under the Site Law, i1t must find as a matter of fact that
the applicantr has sufficient "title, right or interest” in the
property proposed for development.

REASONING:

We base our conclusion on the recent decision of Walsh v. =
City of Brewer, Me., — A.2d- (Law Docket No. 73-3, February 5,
1974). In that case, Mr. Walsh applied to the Brewer Planning
Board pursuant to a mobile home ordinance to use a parcel of
land, owned by his wife and mother, as a mobile home park.
As a result of the actions of the Brewer City Council and
inaction of the Brewer Planning Board, Mr. Walsh filed suit
for Declaratory Judgment. On appeal from a decision of the
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Superior Court in favor of Walsh, the Law Court inquired into
Walsh®s relationship to the land iIn question to determine whether
he had standing before the Brewer Planning Board as an applicant
for a mobile home park. The Court questioned Walsh®s standing
despite the fact that the land was owned jointly by his wife and
mother and that Mr. Walsh and the City of Brewer had stipulated
in the Superior Court that

"At all times the Plaintiff [Mr. Walsh]. . . had
authority from . . . [the legal owners] to propose
and develop and operate a mobile home park on that
site, with all related utilities and appurtenances."

The Law Court said that In order to have ''standing'” before the *
Planning Board the applicant would have to demonstrate that his <
relationship to the site of the proposed project was germane to
the scope of the law regulating the use of such land. The Court
concluded that the factual record was insufficient to establish =
Walsh®s "standing” to be an applicant before the Brewer Planning
Board and remanded the case to the Superior Court for further
factual findings. The jurisdictional requirement of "standing"
recognized by the Court was deemed by the Court to be:
i

"reasonable and highly desirable, policy-wise,

to ensure that, absent clear and unquestionable

legislative expression manifesting a different

legislative attitude, governmental officials

and agencies should not be required to dissipate

their time and energies i1n dealing with persons

who are “strangers®™ to the particular governmental

regulation and control being undertaken."

The law and facts at issue in Walsh are substantially similar
to those involved iIn the instant question. The Brewer mobile home
park ordinance Vas not a zoning ordinance, but a general land use
ordinance, similar in form and purpose to the Site Law. As in the
Brewer ordinance, we find in the Site Law no evidence of any
"clear and unquestionable legislative attitudethat 'title,
right or interest” is not a prerequisite to standing as an
"applicant™ before the Board. The public policy on which the
Walsh decision’was premised is equally applicable to the Site
Law. [Indeed we can anticipate a variety of problems which might
arise under the Site lLaw/ absent a requirement that an applicant have
"title, right or interest” in the land for which a development i;
proposed. We can cite several examples. First, or kore
applicants could apply to develop the same sit», making It
impossible for the Board to determine to whom approval ought
to be given. Second, absent some Indication that an applicant
could implement a project, consideration of such application
would require the Board members to "dissipate their time and
energies’™ iIn dealing with hypothetical projects. Third, just
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as a landowner should not find his property rezoned at the
behest of a stranger, so a landowner should not find his land
approved for an oil refinery at the request of a stranger. In
short, we believe that all the public policy reasons underlying
the Walsh decision apply with equal force to the question we
confront here. We believe that "title, right or iInterest” is a
necessary jurisdictional prerequisite to any decision by the
Board in this or any other case.

The Court in Walsh did not clearly establish the type or
extent of a "title, right or interest” which an applicant must
demonstrate. However, based on our understanding of the rationale
in Walsh and the cases cited by the Court therein, we can estab-
lish some general criteria for the Board to use. In order to
establish such interest, an applicant must demonstrate to the *
finder of fact that it has control over the site and that the
site can be developed by the applicant as proposed within a
reasonable period of time. Sufficient control would include not
only ownership In fee, but also some lesser interest, including
a contract or option to purchase or other contractual agreement
to acquire a right to develop the land, which right is enforce-
able by way of specific performance. Since contracts or options
to purchase land may vary widely, the details of such contract,
option or agreement are of critical importance. There are an
infinite variety of such contracts and the applicant must demon-
strate that the contract or option empowers it tp develop the
site within a reasonable period of time. A mere oral representa-
tion regarding the exixtence of an option or contract is.insuffi-
cient to establish standing. Tripp v. Zoning Board of Review,

123 A.2d 144 (R.1., 1956), Rathkopf, The Law of Planning and
Zoning, 8 55.5(1956). A willingness to negotiate for or seek
sufficient interest in the future is no substitute for this
requirement.

Final disposition of this case depends on factual findings
to be made by the Board based on the record of any hearings.
Since we are not the finder of fact, we have no way of knowing
whether the ;applicant has carried his burden of proof regarding
these jurisdictional facts. IT the Board determines on the basis
of the record that the applicant has not demonstrated sufficient
"title, right or interest,” it can either (1) dismiss the applica-
tion for lack of jurisdiction, if satisfied that applicant has had
sufficient opportunity to so demonstrate, or (2) reopen the record
to permit the applicant an opportunity to establish the necessary
jurisdictional facts. IT the Board determines on the basis of the
record that the applicant has demonstrated sufficient "title, right
or interest,” It must consider and rule on the proposal on its
merits. IT at some point the Board determines that i1t has juris-
diction over part of the proposal, i1t must then decide whether that
partial development, standing alone, constitutes a development
which can satisfy all the requirements of § 484 of the Site Law.



William R. Adams, Jr. Page 4 Karen zo.

Ve would note in conclusion that the Board may not make z
decision on the merits regarding any portion of the developmeng
over which it has no jurisdiction. We believe i1t would be 1In
excess of the Board®s authority and improper for the Board to
make any informal ruling or issue an 'advisory opinion™ on an

application over which it has no jurisdiction.

JON A. LUND
Attorney General

JAL/ec
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Editor's Note: The following opinion is a clarification of the preceding opinion, by deal-
ing at greater length with the specific documents needed to establish title, right, or interest,
and by dealing with specific problems relating to standing before the Board of Environmental
Protection. The points made may be relevant for the Municipal Reviewing Authority under
the Subdivision Law.

Inter-Departmental Memorandum Date  April 11, 1974
To William R. Adams, Commissioner Dept. Environmental Protection

pran Donald G. Alexander, Assistant Dt Attorney General

Subject Questions™*, of Title, Right and iInterest

Following is the response to the questions stated iIn your memo
of April 4, 1974, relating to application of the "Title, Right and
Interest” requirement and related matters. 'Title, Right and Interest"
IS hereinafter referred to as "TRI."

Question 1. What must an applicant show to prove title,
right or interest? w

Answer: An applicant should be required to provide proof of
TRI by submitting copies of his deed or deeds to the property, or an
enforcible option to purchase the property, or a lease or some other
contractual agreement for use of the property. Where a lease or other
contractual agreement 1is presented to show TRI, 11t should be prima facie
deemed sufficient to show TRI only i1f i1t is for a duration of 99 years.
A lesser term should be allowed only where the applicant can demonstrate
that the lease or other contractual agreement for the shorter time period
iIs sufficient to cover the duration of the proposed development on the
property.

However, the actual documents need not be presented if, by other
means of proof, the applicant can demonstrate the nature and scope,
duration and enforcibility of his TRI with sufficient precision to give
standing. This proof must be more than an oral or written statement
by the applicant.

Discussion: In Walsh v. City of Brewer, Me., 315 A.2d 200 (1974)
the court refused to accept, as sufficient evidence of TRI, a stipulation
that the owners of the property - the wife and mother of the applicant -
would allow the applicant to use the property for desired purposes.

The Court held this stipulation as to TRl inadequate because it did not
show the "nature and source'™ of the authority or that it had "sufficient
duration”™ or "legal enforcibility” (pp. 207-208). Other courts have
also held that a simple statement of the existence of a purchase option
iIs insufficient, Tripp v. Zoning Board of Review of City of Pawtucket,
123 A.2d 144 (R-.1. 1956) and that proof of the '"precise nature" of the
agreement 1is required, Packham v. Zoning Bd. of Review of City of
Cranston, 238 A.2d 387 (R.l. 1968). However, where proof has been pre-

sented, the Courts have accepted, as showing sufficient standing, *ses
Ralston Purina Co. v. Zoning Board, 12 A.2d 219 (R-I. ) and contracts
to purchase the property, Slamowitz v, Jelleme, 130 A. 883 (N.J. ),
Shulman v. Zoning Board of Appeals, 226 A.2d 380 (Conn. )-

Also an owner can apply, even though he has contracted to sell the
property, contingent on a use permit being obtained. City of Baltimore
v. Cohn, 105 A.2d 482, 204 Md. 523.
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I was unable to find any case which absolutely required submission
of the actual documents which formed the basis of TRI and excluded other
methods of proof. Walsh v. City of Brewer and Tripp and Packham, supra,
all indicated simply that more proof of TRl was needed, without actually
specifying what that proof should be. Thus the conclusion that some
proof other than actual documents is adequate to show TRI, if that proof,
which must be more than a statement by the applicant, can demonstrate the
"nature and source,' "sufficient duration,” ™"legal enforcibility” and
"precise nature'” of the TRI. For example, the Department might accept
written certification from a person expert iIn examining iInterests in
property which (@) states that such person has examined the applicants
claim of TRI, and (b) sets forth the facts upon which the judgment as to
TR1 1s based i1n sufficient detail to show the precise nature of the
applicant™s TRI. The Department may, however, as a matter of policy
determine that it does not choose to rely on such a written statement
of TRI in lieu of the actual documents. Other means of proof, meeting
the above standards, can also be allowed.

However, a requirement of submission of actual deeds, contracts or
other agreements to prove TRl may be the only way that the Department
can gain the necessary proof of jurisdiction in all cases without dis-
criminating among applicants. As the Opinion of the Attorney General
in the Pittston Case indicates: 'Since contracts or options to purchase
land may vary widely, the details of such contract, option or agreement
«re of critical importance. There are an infinite variety of such
contracts . . S To allow summaries of what an applicant®s basis for
TRI is raises the possibility of inaccuracy iIn such statements which,
when discovered later, could render the whole proceeding on the appllca—
tion null and void. To require actual copies of documents in some
instances and allow alternate proof of TRI iIn others raises the
possibility of charges of discrimination in application of the law.
Whether the Department will accept such written summary statements 1is,
however, a matter of policy not a matter of law.

Leases and other contractual agreements which allow major capital
improvements on a property while not transferring title are rare Iin
Maine 1In cases o0™her than those involving rights-of-way. It 1s common
legal practice to make leases, easements or other contractual agreements
permitting use of property for capital improvements for terms of at
least 99 years. Therefore, this term is specified for the prima facie
case as to adequacy of TRI where leases or other contractual agreements
are presented to show TRI.

Question 2. Does a public agency with eminent domain powers have
to prove title, right or interest?

Answer: The Department may take jurisdiction of applications from
public agencies possessing eminent domain powers without requiring
proof of TRI. Public agencies which do not have complete TRI 1In an
involved property at the time of application may demonstrate TRl by a
statement that such public agency 1is prepared to exercise its eminent
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domain powers, If it is unable to acquire the property by other means.

Discussion: The Walsh v. City of Brewer decision was based
principally on the question of standing and interpreted the question
of standing by analogy to the issue of justiciability before the courts
(p- 206). The Court listed several tests for determining if a matter
was jJusticiable; whether the matter was a case or controversy or an
"“improper' advisory opinion, was the issue '"ripe" for decision, are the
parties the proper parties to be presenting the case, are there other
policy reasons for exercising "judicial restraint” (. 206). 1iIn a
footnote the Court stated that absent a clear legislative mandate
""governmental officials and agencies should not be required to dissipate
their time and energies in dealing with persons who are "strangers®™ to
the particular governmental regulation and control being undertaken.™
(p- 207, note 4

Because of the existence of eminent domain powers, the policy
reasons the Court set out for refusing to consider a private applicant
without adequate TRl do not apply to public agencies. A public agency
without TRI would not present an application as a ''stranger'™ but as
an applicant fully capable of implementing any project approved by the.
Department.

It should be noted, however, that if anywhere in the record of an
application a public agency indicates that i1t will not use eminent
domain powers to acquire all or part of the property which is the subject
of the application, then the status of that public agency, for the pur-
poses of establishing standing, becomes the same as that of a private
applicant. The policy reasons for making the distinction no longer apply

Question 7. Does an application for a permit to operate a facility
(e.g. air emission and waste discharge license, oil terminal permits,
etc.) require a showing of title, right or interest?

Answer: There 1s no basis iIn the decided cases for a distinction
between applications for permits to construct and applications for permit
to operate on the issue of necessary proof of TRI. However, the Depart-
ment may wish to make a policy distinction iIn terms of the degree of
proof required.

Discussion: The four criteria that must be met to achieve standing,
demonstrating the '"nature and source,”™ "sufficient duration,'™ "legal
enforcibility” and 'precise nature”™ of the TRI are simpler to meet for
one seeking to operate an existing facility for a relatively limited and
specified time period. Further, applicants for operating permits
generally are in possession of the fTacilities which are the subject
of the application and: 'Possession shows a prima facie title,”
Brookings v. Woodin, 74 Me. 222 (1882). Thus there is a policy basis
for requiring an applicant in possession and merely seeking permission
to operate to provide different proof, If the Department choses, than is
required of an applicant for actual construction and alteration of land.
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But the four criteria of adequate proof of TRI still must be
met. The distinction between construction and operation is not always
apparent. The question iIn the Walsh case was over an application for
a license to maintain and operate a mobile home park (p. 202), and Walsh
was in possession of the property but failed to qualify as an applicant.

Question 4. Can the Department process applications where there
is a dispute as to title, right or interest?

Answer: The Department can only process applications where the
applicant has TRI. Making a finding to that effect would be possible,
but difficult, iIn a case where TRl 1is contested.

Discussion; Maine courts have held that they have both the power
an 1l the duty to examine jurisdictional questions iIn any case, Niles v.
Marine Colloids, Inc., Me. 249 A.2d 277 (1969), Look v. State, Me. 267
A.2d 907 (1970). In other states this same duty to examine jurisdictional
issues has been extended to administrative agencies; Hearn v. Cross,

80 A.2d 285 (D.C. 1951), 2 Am. Jur.2d., Administrative Law, § 332.
However, 1 was able to find no decision stating that once an agency had
considered the jurisdictional question and determined that it had
jurisdiction it could not proceed further simply because its jurisdiction
was contested. Such a decision to proceed could, however, be contested
in court, and any agency which did proceed would risk having a court
later declare its proceedings null and void because of lack of juris-
diction, 2 Am. Jur.2d, Administrative Law, 88 489-491. To protect
itselt from wasted proceedings, therefore, the Department may wish to
adopt a policy that it will not act on matters where TRl is questioned
until the question has been judicially resolved or the question is
deemed frivolous. The Department could defer nonfrivolous questions

of this kind as the burden of proof of jurisdiction iIs on the applicant,
and a serious question as to TRI would make the bureen difficult to
sustain.

Q\;estion 5. 1s an application and an approval void If a dispute
as to title, right and interest is discovered after Board approval?

Answer: An approval is not automatically void if a dispute as to
jurisdiction develops after the approval. The approval would only be
void iIf the jurisdictional issue were decided against jurisdiction.

Discussion: The Walsh case is clear that "lack of subject matter
jJurisdiction is always open at any stage of the proceedings”™ (. 210).
Thus, presumably the Department®s duty to examine its jJurisdiction 1is
a continuing one, but simply raising a question as to jurisdiction is
not identical iIn effect to a negative answer. Once the question 1is
raised, the’Department®s options are to make a factual determination
as to TRI, as was ordered in Walsh, and proceed accordingly or to
refuse to act pending court determination of the 1issue. As in #4,
the Department®s refusal to act in this case would be based on the
burden of going forward and the assumption that in a valid dispute,
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the burden of going forward had not been sustained until the 1issue 1is
finally determined in Court.

Question 6. Do tax liens or other liens or claims against the
property affect an applicant’s title, right or interest?

Answer: Yes, but where such clouds on title are discovered, the
applicant still may demonstrate that he has sufficient TRI to pursue

the application.

Discussion; 74 C.J.S., Quieting Title, §8 14 lists numerous claims
against property which constitute clouds on title and which thus can
compromise TRI. These include attachments or liens placed on property
by court order, taxes and other assessments against the property, ease-
ments, leases or other contracts affecting the property, contracts or
options to purchase the property, conflicting deeds, and mortgages.

The impact of each of these on TRl can vary greatly from case to case.

Walsh v. City of Brewer did not rule that any compromise of TRI
would deprive an applicant of standing. It simply ruled that the
applicant, on the facts presented, had not demonstrated 'sufficient”
TRI (p. 211). As the Attorney General®s opinion in the Pittston Case
noted, the sufficiency of TRI is a matter of fact for the Board to
decide. Thus, where a cloud on title exists, the Board would have to
determine if the applicant retains sufficient TRI to have standing.

The Department of Attorney General 1is continuing to examine the
issues raised by questions 7 and 8; an answer on these points will be
provided shortly.

. DONALD G. ALEXANDER*"
.Assistant Attorney General

DGArmfe

«
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Editor's Note; While this opinion is directed to the administration of the Site Location Act,
it also states that if a particular subdivision is subject to both State and local review, both
must be obtained.

Inter-Departmental Memorandum Date J j* 1974
William K Adams, Jr., Commissioner Environmental Protection

Donald G. Alexander, Assistant n Attorney General

Relationship of Department of Environmental Protection Approvals
to LocaT Approvals of~"€He~ Same Activity

Your memorandum of April 4, 1974, contained two questions
regarding the relationship of DEP considerations to local land

use regulations.
QUESTION:

Can the Board consider applications involving property which
has not yet been zoned for iIts proposed use or which has not yet
received the required local subdivision approval?

ANSWER : -
Yes.

DISCUSSION:

I could find no case holding that the state agency would not
have jurisdiction of a matter simply because local approvals
relating to that matter had not been received. In addition,
adverse local zoning or other land use regulations do not
compromise an owner®"s title, right or interest iIn a property
as that term is defined in Walsh vO City of Brewer, Me., 315
A_.2d 200 (1974), since zoning or other land use regulations 1in
no way compromise a person®s capacity to convey the affected
property. There are a number of cases which have held that both
a city and a state may regulate a particular activity as long as
the regulations .are not inconsistent. Vela v. People, Colo.,
484 P.2d 1204. (1971); Town of Cicero v. Weilander, 111., 183
N.E.2d 40 (1962); Stary v. City of Brooklyn, Ohio, 114 N.E°2d
633 (1953); .McQuillin, Municipal Corporations, 26.23 (@) -

The facts In" some of these cases iIndicate that local and state
approvals may have been considered concurrently. Where there
is iInconsistency, the local regulations will be preempted by
state action. Rinzler v. Carson, Fla., 262 So.2d 661 (1972);
McQuillin, Municipal Corporations, 15.21.

QUESTION:

Conversely, can the Board adopt a policy that it will not
consider applications until required local zoning and subdivision
approval has been received?

ANSWER:

The Board may, by regulation, adopt such a policy, and such
a policy would be most appropriately applied iIn cases where an
actual change iIn a zoning ordinance 1is required before a project
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Section 483 itself states that persons applying for a
Site Location permit must submit the notice that they are
applying for the permit: 'together VW/ith such information as the
Commission may, by regulation, require.” Thus, the Board can
require that an applicant provide adequate information before
it starts to consider an application, and the time limit on
consideration of the application need not begin running until
the Department determines that such information has been pro-

vided.

It is iImportant here to distinguish between an "incomplete”
application and an application which is complete, but does not
disclose sufficient information to warrant approval. The latter
application must be considered. The distinction between the two
situations iIs not exact and must be determined on a case by case
basis. As a partial guide one might distinguish the two by
determining 1T no information is provided on a matter required to
be addressed, thus rendering the application incomplete, or if
information 1is provided but it i1s insufficient to justify affirmative
action, thus rendering the application complete, but unsatisfactory.

However, where actions suggested to justify delay are a
result of the Department®s own actions, such as seeking and
receiving comments from other departments, the same basis for
delaying consideration of an application does not exist. For
example, 1f the applicant were required to provide the comments of
the other department with his proposed application, then the 30-day
period would not have to begin running until such comments were
received, but if the Department itself seeks such comment after it
has received the application, this does not effect the running of
the 30-day period. As already noted, however, there exists an
opinion of the Attorney General relating to the advisory as opposed
to mandatory effect” of the 30~day requirement.

donald g. Alexander
Assistant "Attorney General

DGA/bls
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Editor's Note: The 10-acre provision of the definition of subdivision under the Site Location
Act has changed since the issuance of this opinion.

Inter-Departmental Memorandum n.v~ May.S' 1974

Henry Warren, Jack Bader, Vapt. Environmental Protection
Hollis McGlauflin
Fron Donald G- Alexander, Assistant papr.  Attorney General

sibdct Interpretation of "subdivision™ under the Site Location Law
38 M.R.S.A. 8§ 482(5)

Recently several questions have arisen as to what constitutes
a "'subdivision” so as to subject a housing development to approval .
or enforcement procedures under the site location law. The law is
quite specific. It states that a development iIs subject to the law
if 1t meets the following criteria: .

1. Division of a "parcel”™ into 5 or more lots. .
2. Any lot being less than 10 acres in size.
3. If the lots total more than 20 acres, and

4. Are to be offered for sale or lease within a

5-year period. * e
Some confusion seems to have arisen because of the® word 'parcel."
A "parcel”™ should be considered to be the block of land a developer
owns, regardless of size. The lav/, by assuming that lots larger than
10 acres may be included in a subdivision,” clearly contemplates that
where part of a large parcel is divided into small lots and the . *
remainder is left as one undivided lot, that large, undivided lot is
part of the subdivision for purposes of application of the site

location law.

Another point of confusion is over the term 'to be offered for
sale.” The language*of this phrase clearly implies an element of
intent, as all proposals the Department considers are,.at the very
least, statements of intent. However, to have a violation of the
law, more than just a plan on paper, must be shown; there needs
to be some overt act in furtherance of the iIntent, such as the
beginning of construction (disturbing the soil) or an actual
offering for sale through solicitation or otherwise without a
permit.

A third point of confusion 1is the proper differentiation of
individuals and corporations when property is being transferred.
Generally individuals and corporations are regarded as separate and
distinct entities. However, this may not be the case where an
individual controls or owns a significant interest 1In a corporation.
Where there is a transfer between an individual and a corporation 1in
which such iIndividual has a significant iInterest, and the apparent
result of the transfer is to exempt from the law activities which,
if done by the individual or the corporation alone, would be subject
to the law/, then the law may well apply regardless of the transfer.
Each such case should be evaluated on its own in consultation with
the Department of Attorney General.
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A final note; persons contemplating subdivisions of less than.

20 £icres should be aware that if the sale or offering for sale of
lots on their parcel of land exceeds 20 acres within 5 years they
lots, not

in violation of the Site Location Law as to all
The First 20 acres are not free.

will be
merely those which exceed 20 acres.
A person is subject to the Site Law when he takes the first action
in furtherance of an intent to develop or offer for sale more than 20
acres
donald g -™Alexander
Assistant Attorney General
DGA:mfe
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Editors Note: The first pdrt of this Informal opinion, dedling with the question of whether a muni-
cipality may define subdivision more restrictively than State law, has been superceded by an opinion
dated July 21, 1976, which follows. The portion which deals with transfer of interest in land to

an abuttor would still appear to be valid.

STATE OF MAINE

Inter-Departmental Memorandum June 11, 1974
i0 Rich Rothe, Fourtin Powell QepL  State planning Office
pran  Edward Lee Rogers, Assistant pebL Assistant Attorney General
Subject _

In your letter of April 9, 1974, you ask the following

questions:

(1.) Where State law defines subdivision for the purpose

@)

G

of required municipal review, can a municipality, by
ordinance or by planning board regulation, define

subdivision more stringently, or establish controls

for the regulation cf land divisions which are exempt from

the law®s definition of subdivision (i.e., define subdivision
as two lots iInstead of three, and include the land retained

by the subdivider)?

IT the answer to #1 is negative, will the recently
enacted changes iIn the Law apply only to ordinances and
regulations adopted pursuant to i1ts enactment, or will
the new amendments nullify provisions in existing
ordinances or planning board regulations?

The recent amendment of § 4956, sub-sect. 1, added a
new sentence at the end to read as follows:

"For the purposes of this section, a lot shall
not includes transfer of an interest in land to
an abutting landowner, however accomplished."

Since this follows, rather than precedes, the provision
dealing with 40 acre lots, does the clause, n. . . except
where, the intent of such sale or lease is to avoid the
objectives of this statute.", apply to this new amendment?
(IT 1t does not, then the new subdivision law amendment
exempting from review transfer of land to an abutting
owner appears to create the possibility of unlimited
subdivision without municipal review since such land is
by definition a non-lot. In other words, if A sells 20,000
square Tfoot separate parcels to abuttor B, can B then
build on these parcels and sell them without review?)

In our opinion, the answer to question (1) 1iIs yes, and we
therefore do not reach the second question,, In our opinion, the
answer to question () is no, the exception does not apply to the

new amendment.
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H With regard to (@), 30 M.R.S.A. 8 4956 expressly authorizes
the municipalities to "adopt additional reasonable regulations
governing subdivisions™ in subsection 2B. This authorization 1is
reiterated in 12 M.R.S.A. 8§ 4812-A. Since 30 M.R.S.A. § 1917
grants municipalities the right to act unless prohibited from doing
so by the State, the question 1is whether promulgation of a definition
of subdivision by the State is a prohibition of the municipalities®™ right
to adopt a more restrictive definition.

The State could have expressly denied the municipality the right
to redefine subdivision. Instead it granted municipalities the
unrestricted right to adopt additional regulations and ordinances.

It is evident, therefore, the State was merely setting minimum
standards, while leaving municipalities the freedom to adopt regula-
tions consistent with the State law. Municipalities have in fact
assumed that by passing a state minimum lot size law, the State

did not preempt the right to define "lots" more restrictely and

have acted accordingly. Given the expressed authorization in 30
M.R.S.A. § 4956, it iIs even more reasonable to assume municipalities
are free to define subdivision more restrictively.

The definition may be made by regulation or ordinance. Anderson
19.20, Yokley 12.3, Villa-Laken Corp. v. Planning Board, 138 N.Y.S.2d
362 (1954). However, iIn view of the provision iIn subsection 2B a
definition by ordinance would be more secure.

A warning should be added. Subsection 2B requires that
additional regulations be '"reasonable.”™ It may, therefore, be unwise
for a town to alter the 'reasonable™ provision iIn the State definition
without having particular justification therefor. For example, the
State law says no sale or lease of a lot 40 acres of larger shall be
considered part of a subdivision. Unless a town was attanpting to
preserve an agricultural or natural area where 40 acre lots would
not be sufficient to retain the character desired, it would seem of
dubious validity for the town to attempt to impose a stricter
definition than provided by this statute.

Turning to question (3), the new amendment to subsection 1
cannot be qualified by a clause preceding It In a separate sentence.
Thus, Hliterally construed, the clause iIn subsection 1, "except where
the iIntent of such sale or lease is to avoid the objectives of the
statute” does not apply to transfers to abutting landowners.

You express further concern about this point in your letter
because the amendment states (somewhat ungrammatically) that 'a lot
shall not include a transfer * * * to an abutting landowner."
(Underscoring supplied.) Further, the new amendment to subsection 5
(Section 2 of Chapter 700, P.L. 1973) provides that:

AG - 8
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"The owner of a lot which, at the time of iIts

creation, was not part of a subdivision, shall

not be required to secure the approval of the

municipal reviewing authority for such lot in

the event that the subsequent actions of a prior

owner, or his successor iIn interest, of the lot

creates a subdivis ion of which the lots is a part,
however, the municipal reviewing authority shall
consider the existence of such a previously created

lot iIn passing upon the application of any prior owner, or
his successor in interest, of the lot for approval of a
proposed subdivision.™

Considering these tvo amendments together, your concern is that the
lot or lots transferred to an abutting landowner will be exempt from
the law even iIf a subdivision iIs thus created by sequence of transfers
from owner A to abutting owner B.

While the statute is not as clear as it ought to be, we believe
that such a misuse of the law could be successfully challenged.
Subsection 5 was amended solely to afford adequate title protection to
a landowner when the prior owner subsequently creates 3 subdivision.
An intentional avoidance of the law by transfers of lots to an
abutting landowner would constitute a subterfuge. The courts ought
to consider such conveyances dependent steps in an overall trans-
action designed to achieve a subdivision in violation of the law
(the so-called ''step transaction'™ doctrine).

The matter is not altogether free from doubt, however, and the
statute ought to be amended to clarify i1t with regard to these matters,
as well as several others. In particular, the assumption that we
should look to "intent”™ iIn administering a statute iIs a dubious one
because matters of iIntent or motive are difficult to prove as such.

It would be preferable iIf the statute were rephrased in terms of
the effect of certain conveyances resulting iIn evasion of the
objectives or purposes of the law. We therefore suggest for your
consideration the following changes:

1. Subsection 1 of § 4956 would be amended to read as fTollows:

1. Defined. A subdivision is the division of a tract
or parcel of land into 3 or more lots within any 5-year
period, whether accomplished by sale, lease, develop-
ment, building or otherwise, except when the division
is accomplished by inheritance, order of court or gift
to a relative™-unless-the-intente-ef-sueh-gi-ft-i1s-te
aveid-the-Ote” jeetives-0Of-thds-eeetiOnT— Fes?-the-purposes
Of-this-see tiOn7-a—-let-sha-14-Het—-ine-IHde

A transfer of interest in land to an abutting

landowner7-hewever~aeeemp4ished-r shall not be

considered part of a division of land for the
purposes of this statute.
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In determining whether a parcel of land is divided
into 3 or more lots, land retained by the subdivider
for his own use as a single family residence for a
period of at least 5 years shall not be included.

No sale or lease of any lot or parcel shall be con-
sidered as being a part of a subdivis ion If such a

lot or parcel 1is 40 acres or more in sizey-exeept

where-the-iRfeent-ef-sueh-sale-er-iease-is-te-avoid

fche-efeMeetivee-ef-this-statufeeT

The grantee, including a lessee, or his successors iIn
interest of a lot which at the time of its creation and
transfer to such grantee 1is not part of a subdivision

may, at his or their option, elect (1) to have the lot

not considered a part of a subdivision, or (2) as against
the grantor, including a lessor, or his successor m
interest who engaged in the actions hereinafter described,
rescind the transfer and recover the purchase price,

with interest, together with damages and costs in

addition to any other remedies provided by law, if,

solely by reason of the subsequent actions of the

grantor of such lot or his successor in interest with
regard to nearby lands, a subdivision 1is created of

which the lot i1s a part. Such lot, however, shall be
deemed a part of such a subdivision for the purpose of
considering an application of such grantor of such lot

or his successor iIn interest for approval of such proposed
subdivision or for the purpose of determining whether there
has been a violation of this statute by such grantor or his
successor in interest.

The exceptions to the definition of a division or sub-
division provided in this section shall not apply to a
gift to a relative, to a lot 40 acres or more m size,
or to a transfer to an abutting landowner 1If, the
effect of such transaction or transactions would result
in avoiding the objectives of this statute.

The present amendment of subsection 5 provided by Chap. 700 of

P.L. 1973, would, of course, be struck i1f the foregoing amendment were
to be adopted.

ELR/ec

Assistant Attorney General

AG -8



Editor's Note: This opinion indicates that municipalities may, by ordinance, but not by regulation
adopted by the municipal reviewing authority, define a subdivision in ways more restrictive or all
inclusive than it is defined in the Subdivision Law. This opinion modifies the preceding opinion,

dated June 11,1974.

STATE OF MAINE

Inter-Departmental Memorandum pate_ July 21, 1976

To Rich Rothe Dept. State Planning

rrom  Cabanne Howard. Assistant Dept. Attomey.. General

Subject Municipal Regulation of Subdivisions

SYLLABUS: Under 1i1ts Home Rule powers, a municipality may by
ordinance regulate a subdivision of land regardless of the provi-
sions of the Municipal Subidivision Law, 30 M.R.S." 84956. A
municipal planning board, however, (or municipal officers acting
in place of a planning board) may not, when discharging their
responsibilities under the Municipal Subdivision Law, alter, by
regulation or otherwise, the statutory definition of a subdivision.

FACTS: On June 11, 1974, this office rendered ah opinion at
the request of you and Fourtin Powell answering various questions
regarding the interpretation of the Municipal Subdivision Law, 30
M.R.S. 84956. One of those questions was whether a municipality
may by ordinance or planning board regulation, define and therefore
regulate a subdivision in a manner more restrictive than the
statute. In the opinion we answered this question iIn the affirmative.
Id at 2. On April 22,and April 27, 1976, however, we received
letters from two lawyers iIn the state who deal frequently with
questions of this type, Mr. David Plimpton of Portland and Mr.
Atherton Fuller of Ellsworth, indicating that they have been taking
a contrary position with their clients and asking whether we would
reconsider our position. Because of the state-wide importance of
the question, we have determined to do so.

The relevant portion of the 1974 opinion is as follows:

"With regard to (1), 30 M.R.S.A. 84956
expressly authorizes the municipalities to
"adopt additional reasonable regulations
governing subdivisions®™ in subsection 2B.
This authorization iIs reiterated iIn 12
M.R.S.A. 84812-A. Since 30 M.R.S.A. 81917
grants municipalities the right to act unless
prohibited from doing so by the State, the
question is whether promulgation of a
definition of subdivision by the State is a
prohibition of the municipalities®™ right to
$dopt a more restrictive definition.



Rich Rothe Page 2 July 21, 1976

The State could have expressly denied
the municipality the right to redefine
subdivision. Instead it granted munici-
palities the unrestricted right to adopt
additional regulations and ordinances. It
is evident, therefore, the State was merely
setting minimum standards, while leaving
municipalities the freedom to adopt regula-
tions consistent with the State law.
Municipalities have iIn fact assumed that
by passing a state minimum lot size law,
the State did not preempt the right to
define "lots” more restrictly and have
acted accordingly. Given the expressed
authorization in 30 M.R.S_A. 84956, it is
even more reasonable to assume municipalities
are free to define subdivision more restric-
tively.

The definition may be made by regulation
or ordinance. Anderson 19.20, Yokley 12.3
Villa-Laken Corp. v. Planning Board, 138
N.Y.S.2d 362 (1954). However, in view of
the provision In subsection 2B a definition
by ordinance would be more secure.

A warning should be added. Subsection 2B
requires that additional regulations be
"reasonable”. It may, therefore, be unwise
for a town to alter the “reasonable provision
in the State definition without having
particular justification therefor. For
example, the State law says no sale or lease
of a lot 40 acres or larger shall be considered
part of a subdivision. Unless a town was
attempting to preserve an agricultural or
natural area where 40 acre lots would not be
sufficient to retain the character desired, it
would seem of dubious validity for the town to
attempt to impose a stricter definition than
provided by this statute.

QUESTION: May a municipality by ordinance, or a municipal
reviewing authority under the Subdivision Law by regulation, define
a subdivision more restrictively than contemplated by the
Subdivision Law?



Rich Rothe Page 3 July 21, 1976

ANSWER: A municipality may make such a definition by ordinance,
but a municipal reviewing authority may not alter the statutory
definition by regulation.

REASONING: The 1974 opinion that municipalities may regulate
In a manner more restrictive than the statute was based on two
grounds: (@O the existence, since 1969, of municipal "home rule"
powers, MAINE CONSTITUTION, art. VIII, pt. 2, 81; 30 M.R.S. 81917,
by which the municipalities may exercise any power inhering in
government generally which is not prohibited to them, expressly or
by clear implication, by the Legislature; and (@ the authority
conferred by subsection 2(B) of the Subdivision Law which permits
municipalities to adopt "additional reasonable regulations governing
subdivisions.”

In basing 1ts result on the second of these two reasons, it
appears the opinion was in error. In granting the authority to
municipal reviewing authorities to adopt "regulations governing
subdivisions™ under the Subdivision Law, the Legislature clearly
could not have been using the word 'subdivision'™ iIn any sense
other than the definition of that word explicitly provided in
subsection 1 of the law. Thus, while a municipality might be able
to adopt a regulation clarifying any ambiguity iIn the statutory
definition of subdivision, it could not adopt a regulation defining
a subdivision which is flatly contradictory to the statute. For
example, a municipality might adopt a regulation defining with
more precision the word "lease” iIn the statutory definition (so as
to exclude, for example, motels - whose tenants might be thought
to have one day "leases”™ - from the purview of the law), but a
municipality cannot by regulation define a subdivision as
consisting of only two lots, rather than the three required by the
statute.

This iIs not to say, however, that a municipality cannot, through
the exercize of its "home rule™ powers, pass an ordinance regulating
subdivisions in any way at all, so long as i1t does not violate the
State or Federal Constitutions. To the extent the 1974 opinion rests
on this basis, It is correct. A municipality could be prevented from
so regulating only i1f i1t can be shown that the Legislature "expressly
or by clear implication™ has denied i1t the power to do so. Such a
prohibition cannot be found in the Subdivision Law. That statute
merely requires that the municipalities of the state regulate
subdivisions to the degree set forth therein. Nowhere does it
prohibit - or even imply - that they may not go further. |In the
absence of such a prohibition or implication, therefore, the munici-
palities must be judged to have the power (since 1969) to pass
general subdivision regulatory ordinances defining subdivisions
therein iIn any constitutional manner they choose.
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State of M aine
Department of the Attorney General

Augusta,M aine 04333

November 3O/ 1977

To: Allen Pease, Director, State Planning Office
From: Joseph E. Brennan, Attorney General

Subject: Attorney General®s Role in Enforcing the Subdivision
Law (30 M.R.S.A. 84956)

This opinion IS iIn response to your question concerning
the Subdivision Law. The question posed was "If a town
consistently disregards the standards contained in the Subdivision
Law (30 M.R.S.A. 84956), and further, iIf these deviations are
considered to be significant, does the Attorney General have the
legal authority to require towns that consistently and substantially
disregard the standards set out in 30 M.R.S.A. 84956 to conform
to the law in their review of subdivisions.

The Attorney General iIn Maine inherited common law power
from England. Withee v. Land & Libby Fisheries Co., 120 Me. 121
(Me. 1921). As the chief law enforcement officer of the State he
has wide authority to protect the interests of the State and
its citizens:

. . . .as the chief law officer of the
State, he may, iIn the absence of some express
restriction to the contrary, exercise all
such power and authority as public interest
may from time to time require, and may
institute, conduct, and maintain all such
suits and proceedings as he deems necessary
for the enforcement of the laws of the

State, the preservation of order, and the
protection of public rights. Withee,p. 23.

AG-10



Allen Pease, State Planning -2- November 30, 1977

The Court in Withee called the Attorney General®s powers ''numerous
and "varied," I1d. at 23.

In Lund Ex Rel Wilbur v. Pratt, 308 A.2d. 554 (Me. 1973), the
Law Court expressly recognized that the Attorney General is
a constitutional officer deriving this status from Article 1V,
Section 11. The Court, stressed that he has the power, absent an
express statutory prohibition to the contrary, to maintain actions
and proceedings to preserve order and protect the public®s right.
The Attorney General has the power to protect the entire community
when an injury is shared by all equally. Von Tiling v. City of
Portland, 268 A.2d. 888 (Me. 1970). |In fact, he is the only
person authorized to bring such suits. He has this authority
because he is the representative of the people. A 1975 Massachusetts
case, Secretary of Administration and Finance v. Attorney General,
326 N.E. 3d. 334 (Mass. 1975), stressed this basis for his power.

"The Attorney General represents the
commonwealth as well as the Secretary

. - - who requests his appearance. He
also has a common law duty to represent
the public interest. Id at 338.

The Maine courts concur:

"The chief law officer represents the whole
body politic, or all the citizens and every
member of the State. Only a few of the
duties of the Attorney General are specified
by statute; that official 1is, however,
clothed with common law powers. It is for
him, i@n iInstances like these to protect and
defend the interests of the public.”

In Re Maine Central Railroad Co. et al., 134
Me. 217 (Me. 1936).

I. Attorney General®"s Power to Bring Mandamus Action.

One of the common law powers of the Attorney General is the
power to proceed against public officials iIn order to protect the
best iInterests of the State. The cases In Maine and elsewhere have
recognized that the Attorney General has the power to iInstitute
mandamus proceedings. The mandamus action is a proceeding to
require the official or officials to do something they are required
by law to do. Rogers v. Brown, 134 Me. 838 (Me. 1935).
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It is generally conceded that a mandamus action by the
Attorney General is authorized by his common law powers. Although
Maine has abolished the writ of mandamus (a procedural device)
the substantive cause of action remains and may be brought pursuant
to Rule 80B Me. R. Civ.P. In determining whether mandamus must
be had however, recourse must be made to the common law. Young v.
Johnson, 161 Me. 64, 69 (1965).

In Kelley v. Curtis, 287 A.2d. 427 (Me. 1972), the Law Court
had before i1t a mandamus action brought under Rule 80B, Me. R. Civ.
P. The Plaintiff, a petition sponsor, sought to require the
Governor of Maine to issue a proclamation of special election
within a reasonable time after presentation to the Legislature of a
petition seeking a ballot reform. The Legislature, before it adjourned,
determined the reform measure was validly initiated. The Governor
had not issued an order for six months following the adjournment,
and suit was filed. By law, the Governor was required to call
a special election "within a reasonably short time" after adjournment.
The Court apparently had no problem with the 80B process. Both
the Superior Court and the Law Court entertained the proceeding
initiated under 80B. The Court did express some concern over the
standing of the petitioner to proceed, but since it did not need to
reach the standing issue, i1t was not discussed. |In Farris, ex rel
Dorsky v. Goss, 143 Me. 227 (1948), the Court allowed a private
group to use the Attorney General®s unique position of standing to
bring a mandamus action to compel the Secretary of State to place
an "initiated measure™ as well as the enacted measure on the ballot
so the voters could decide which they preferred. The Court had no
problem with allowing the Attorney General to bring such an action.V

The power of the Attorney General to bring mandamus actions has
been recognized in other jurisdictions. In Attorney General v.
Trustees of Boston Elevated Railroad, 67 N.E. 2d. 676,685 (Mass. 1946),
the Supreme Judicial Court of Massachusetts recognized the Attorney
General®s power to proceed against public officers by manadamus.
A Texas Court, 1in Yolt v. Cook, 281 S.W. 837,843 (Tex. 1926),
recognized that the "ancient and modern rules of common law,”™ allowed
the State and Attorney General the power to use mandamus proceedings
in supervising municipalities.

JV In McCaffrey v. Gartley, 377 A.2d.1367 (Me. 1977), a similar
action was brought without invoking the Attorney General®s powers.
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The mandamus action serves a very specific purpose. Its
use IS restricted to cases In which i1t is clearly shown that an
official has neglected or refused to do something required by
law. In Littlefield v. Newell, 8 Me. 246 (Me. 1893), the Maine
Attorney General filed a mandamus action against the mayor and
aldermen of Lewiston to force them to comply with the town"s
charter and ordinances.

"It 1s a well-settled rule that mandamus
extends to all cases of neglect to perform

an official duty clearly imposed by law when
there is no other adequate remedy. If the
officers are required to act in a judicial

or deliberative capacity, the court cannot

it is true, control their official discretion,
but may by its mandate compel them to exercise
it. It cannot direct them iIn what manner to
decide, but may set them in motion and require
them to act in obedience to law. p. 111.

See also,Rogers v. Brown, supra and Mitchell v. Boardman, 10 A. 542
(Me. 1887), on protecting public rights.

1. Attorney General®s Power to Appeal Local Administrative
Decision.

The Subdivision Law (30 M.R.S.A. 84956 subsection 5) permits
the Attornev General to enforce the law although 1t iIs generally
envisioned that the Attorney General will only do so under
extraordinary circumstances and hopefully with the aid of the
municipality. In a joint memorandum filed by the Attorney General
and the Maine Municipal Association, dated March 2, 1972, this
office felt an 80B appeal under the Maine Rules of Civil Procedure
would be available to those affected by decisions of the
municipal authority. It seems clear that nothing prohibits the
Attorney General from enforcing the law by requiring the municipality
to abide by i1ts requirements. The Attorney General®s principal
function iIs to protect the public interest and to maintain all
suits and proceedings to enforce the laws of the State. Withee v.
Libby Fisheries Company, supra at p. 123. Should he not carry
out these functions, he would be violating his responsibilities
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to the public. If a decision by the municipal authority in
a subdivision case was so contrary to the dictates of the
statute, the Attorney General might appeal from such a
determination. Apparently, the exact question has not been
ruled upon in Maine, although it is presently in front of the
Law Court in Central Maine Power Co. v. Public Utilities
Commission, (Law Ct. Docket No. Ken 73-43).

Other states have recognized that the Attorney General
has the power to appeal from the decisions of agencies when
the public interest is involved. In a Nebraska case, In Re
Equalization of Assessment of Natural Gas Pipe Lines v. State
ex re Soreman, 242 N.W. 609 (Neb. 1932), the power of the
Attorney General to petition for a writ of error in the Supreme
Court from a tax board®s decision was recognized. And In a
New Jersey case, Attorney General v. Delaware & B. B. R. Co.,
27 NJEg. 631, the court held:

"In equity, as in the Law Court, the
Attorney General has the right, in cases
where the property of the sovereign or

the interests of the public are directly
concerned, to institute suit by what may
be called ~civil information® for their
protections. The state i1s not left
without redress In i1Its own courts, because
no private citizen chooses to encounter
the difficulty of defending i1t, but has
appointed this high public officer on
whom i1t has cast the responsibility, and
to whom, therefore, 1t has given the

right of appearing in i1ts behalf and
enriching the judgment of the Court on such
questions of public moment. Id. p. 610.

Other cases iIn accord, Petition of Public Service Coordinated
Transport et al., 74 A.2d. 580, 586 (N.J~ 1950) and State ex ~rel
Olsen v. Public Service Commissioner, 283 P.2d. 594 (Mont. 1955).

There seems little question that the Attorney General can
bring suit against a recalcitrant town to require it in the
future to apply the Municipal Subdivision Law or challenge sub-
sequent decisions which substantially deviate from it. We would
note that the Attorney General retains discretion with regard to
bringing any particular action, and the decision on bringing an
action would relate to the seriousness of the violation of law
and the availability of resource of the Department to properly
prosecute the action.

JEB/bls AG.10






Maine Municipal Association Opinions






Excerpts from the Maine Townsman

Legal Opinions

Procedure for adoption of Regulations (Feb., 1972)

Question: Our planning board would like to adopt a subdivision regulation following
the new guidelines set forth by statute under Public Laws enacted by the 105th Legisla-
ture, Chapter 454, Section 4956, Land Subdivisions, par. 3, A through L. What pro-
cedure is necessary — such as how many days of public notice, and is a public hearing
necessary before final adoption?

Answer: | believe that 7 days' public notice should be given and that a public hear-
ing is necessary before final adoption.

Editor's note: The requirement for a public hearing prior to adoption of regulations by
the municipal reviewing authority is now required by subsection 2. b. of Section 4956
of the Subdivision Law.

Street Acceptance (Oct., 1972)

Question: Can the planning board be bypassed in ruling on the acceptance of a road

in a subdivision by a petition being presented to the selectmen? | should mention that
this subdivision was deemed to be in existence prior to the planning board. There has
always been considerable doubt in the minds of the planning board as to what authority
can be exerted over such subdivisions in this particular category. Perhaps | should further
clarify to say the intent is to have this petition presented at either a special, preferably,
or regular town meeting.

Answer: If the subdivision was in existence prior to the new law of last September, then
I do not believe that the planning board would have a right to control the acceptance
of the street. | assume this was a street which appeared on the original plan which must
have been approved earlier, and | assume that lots have been sold off prior to the new
law.

Gifts (Jan., 1973)

Question: This is to inquire if a certain division of land in the town falls within the
meaning of M.R.S.A Title 30, Sec. 4956, amended, and thus should come before the
planning board for subdivision approval. Five lots ranging in area from 23 to 30 acres
have been divided from a farm and conveyed as gifts to children of the owner. Is there
anything that would exempt them from the subdivision approval requirement, particularly
the fact that they are gifts rather than arms-length transactions?

Answer: It seems to me that under M .R. S.A .Section 4956 of Title 30 and also under

your own regulations that the transfers would be legally proper since they constituted
gifts and did not constitute either sales, developing or building of property. In other
words, | don't believe the intent of the new statute is to apply to mere gifts, wills or
inheritances.
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Contiguous Parcels (Feb., 1974)

Question: Two problems have arisen in our town with respect to the definition of a
"parcel of land" for subdivision purposes. The two situations are as follows:

(1) An acreage was purchased prior to subdivision regulations and later this was
followed by the same individual buying an adjacent piece of acreage from another
person. Through the years the tracts were consolidated for fax purposes, but two
separate deeds remain. Can these be treated as separate tracts for subdivision?

(2) A single deeded parcel separated by a public road is faxed as two separate parcels.
Is this considered two parcels for the purpose of meeting subdivision minimums,
thus allowing six lots to be sold instead of three without a formal plan?

Answer: It is my opinion (1) that a contiguous parcel of land held by one person is
treated as one parcel under the subdivision law, T. 30, M .R.S.A. §4956, although
acquired under fwo deeds, and (2) that a parcel of land divided by a town way is also
treated as one parcel for the purposes of the subdivision law, unless the town owns the
way in fee.

Editor's Note: The Subdivision Law now states that lands located on opposite sides of
a public or private road shall be considered each a separate tract or parcel of land un-
less such road was established by the owner of land on both sides thereof. This pro-
vision of the Statute did not exist at the time this opinion was rendered.

Plantation Review Powers (Oct., 1974)

Question: Can you explain the duties of the plantation officials with respect to sub-
division in our plantation?

Answer: The definition of the term municipality provided by 1, M .R.S.A., 872 (13),
and 30, M .R.S.A ., s 1901 (6), includes only cities and towns when used in most parts
of Title 30.

| therefore conclude that a plantation cannot exercise any home rule powers as granted
to municipalities by 30, M .R.S.A., 11911-1920, nor any of the subdivision review
functions charged to municipalities by 30, M .R.S.A ., ! 4956.

Sale to abutter (Nov., 1974)

Question: A man in town owned several acres of land on which he has maintained his
residence for several years. In 1972 he sold a one-acre lot and in 1973 he sold another
one-acre lot. He still lives on the remainder. He now wishes to sell a small strip of
land to the abutter who purchased a lot in 1973. Wi ill this create a subdivision?

Illustration:
Lot A's 1 Lot
sold Residence 1 sold
by I by
A A
in 1 in
1972 1973

t
Small strip of land which A

wishes to sell to abutter. MMA-3 to MMA -6



Answer: The State Subdivision Law (30, M .R.S.A ., | 4956) now provides that
tranfers of property from one landowner to an abutting landowner shall not be
counted as a lot for purposes of this law. Therefore, even though a person has
divided his land in such a way that the transfer of one more lot might create a sub-
division, he may still transfer land owned by himself to an abutter without having
to file a subdivision plan.

Parcels retained by subdivider (Dec., 1974)

Question: Does the law say you can sell two pieces of land and live on one tract and
not have a subdivision? Does the law say you can sell two tracts of land and reserve
one tract for future use?

Answer: It is my opinion that a person does not have a subdivision within the scope
of 30, M .R.S.A., Sec. 4956 if he owns a tract of land, sells two parcels and keeps
the remaining land for his residence.

However, a lot reserved for future use generally counts as one lot for the purposes
of this law if the subdivider does not use it as a residence. The following illustrations

may help.

Asold to B
in 1972

A lives on
A sold to B this parcel
in 1973

No subdivision until A sells one more lot, or until A moves from remaining parcel (if
less than five years of use as a family residence).

so].! to B
s niB2
H A is retaining
A <UL in i this parcel for
il I ‘ future use.”

Subdivision exists in my opinion because there has been a division into three lots with-
in a five year period.

Editor's note: The Subdivision Law is how more precise about whether the property
retained by the Subdivider is counted as a lot. The Law now stipulates that a lot re-
tained by the subdivider is exempt only if two dividings of a tract or parcel are
accomplished by a subdivider who shall have retained one of such lots for his own use
as a single family residence at least 5 years prior to such second subdividing. Portions
of this opinion also appeared in the Jan., 1975 edition of the Townsman.
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8. Sale of lof to a water company not exempt (Feb., 1975)

Question: We have in our town a problem maintaining water pressure in a remote
elevated area. The water company feels this can be eliminated by the installation

of an intermediate pumping station. They have approached a property owner in a
location ideally situated for just such an installation, and obtained a tentative agree-
ment for the purchase of the needed land.

The owner, however, wishes to be certain that this sale will not be considered a
division from the standpoint of Title 30, Section 4956, Land Subdivisions. He intends
to sell house lots from the same parcel.

Can this sale to the water district be treated differently from private sales or must it
be counted for the purpose of the law?

Answer: In my opinion, such a sale is not entitled to special treatment and must be
treated as the sale of one lot for subdivision purposes.

9. Granfathering of subdivisions (Jan., 1976)
Question: We are seeking your opinion and advice on the following:

1. Are operators of subdivisions which were approved prior to the State Shoreland
Zoning Ordinance effective date but lying within the land area covered by this
ordinance, required to alter their plot plans so that they comply with the minimum
frontage, area, and setback provisions of the ordinance?

2. Is the Town obligated to, and is it recommended that the Town shall , notify such
subdivision operators of the need to comply with the provisions of the Shoreland
Ordinance where it is known that the plot plan approved originally would not com-
ply in some parts?

3.  What would be the proper method and best wording of such a notification?

4. What assistance can the Town receive in the enforcement of this ordinance from the
Office of the Attorney General?

Answer: 1. In my opinion, the shoreland zoning ordinance demands that subdivision plats
not now in conformance with the new and stricter environmental standards be revised by the
landowner and resubmitted to the planning board for approval.

MMA-8 to MMA-9



The law is well settled that, absent a statutory provision to the contrary, the
approval and recording of a subdivision plat does not vest rights in the landowner.
And the mere filing of a subdivision plan vests no rights. (York Township Zoning
Board of Adjustment v. Brown, 182 A2d 707 (Pa. 1962)). Nor does official approval
under existing law "freeze" the applicability — and the developer's rights there-
under — of the laws as regards the proposal. (State ex. rel. Mar-Well, Inc. v.
Dodge, 177 NE2d 515 (Ohio, 1960); State ex. rel. Bugden Development Co. v.
Kiefaber, 179 NE2d 360 (Ohio, 1960). See, Anderson, American Law of Zoning
at sec. 19.23).

Where a zoning provision is changed before there is an actual use of the land
in the subdivision, the developer must take heed of the new regulations.

The Ohio court said in the recent case;

Before an application for use of the premises is filed, (e.g. a building permit)

the zoning requirements may be changed by the authority having the power to

do so; and except within the limits fixed by the law, such changes are valid as

to lands not then in use. The fact that an allotment plat is approved and re-
corded does not irrevocably fix the rights of the parties. Valid changes may
thereafter be made with respect to such things as lot size and minimum lot area
and the allotter must conform thereto. (State ex. rel. Mar-Well, Inc. v. Dodge,
177 NE2d 515 (Ohio, 1960)).

Similarly, a Connecticut court said:

The filing of a map showing lots in a proposed development cannot create a
nonconforming use. If it could, a property owner, by the process of map filing
could completely foreclose a zoning authority from ever taking any action with
respect to the land included in the map, regardless of how urgent the need for
regulation might be (Corsimo v. Grover, 170 A2d 267 (Conn., 1961)).

Proposed use does not constitute an existing nonconforming use; the use must be
actual. Even where actual, as where part of the subdivision has been developed, the
remainder of the subdivision may be subject to the new regulations. That the developer
planned on completing his original plat is not sufficient to allow him exemption from
the new requirements. His potential profits are not protected by the law. Only the
most extreme hardship — such as prevention of any economic use of the property at all -
would allow him to complete his original plan (State ex. re. Bugden Development Co.).
Some relief, such as partial relief, might be given a developer whose improvements
were so related to existing zoning regulations and so substantial as to be tantamount
to a commencement of use, as to qualify him as a nonconforming user (Wood v. North
Salt Lake, 390 P2d 858 (Utah, 1964). Where the remainder of the subdivision has not
been at all developed, however, he would be held to the new laws.

You might anticipate the argument by developers, or on their behalf, that filed

subdivisions are grandfathered by a "general savings clause" in the statutes, 1 M .R.S.A.
§ 302 which states that:
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The repeal of an act or resolve passed after the 4th day of March, 1870, does
not revive any statute in force before the act or resolve took effect. The re-
peal of an act does not effect any punishment, penalty, or forfeiture incurred
before the repeal takes effect, or any action or proceeding pending at the time
of the repeal, for an offense committed or for recovery of a penalty or for-
feiture incurred under the act repealed. Actions and proceedings pending at
the time of the passage or repeal of an act are not affected thereby.

Where the subdivision statute was amended by the Legislature to include stricter
standards, those plats recorded under prior subdivision statutes were grandfathered by
this savings clause. However, the grandfathering does not apply where a completely
new environmental law is enacted, rather than a mere amendment to one already
existing.

2. Although it is nowhere specified in the law as a duty of the planning board or
town officials, it would be in the interests of the town to take some preventive enforce-
ment action, to avoid future controversy and litigation when sales and application for
building permits are submitted. Such action would, in my opinion, make sure that
landowners do not sell lots to buyers who are not aware of the restrictions which
would prohibit their building. Also, it will avoid the political and personal problems
where those unwary landowners, after being denied a building permit because of the
shoreland zoning restrictions, come to the board of appeals for a variance. (Their
only legal recourse is against the subdivider who sold them the land in a costly civil
action along the lines of fraudulent sales). Any action the town takes now to assure
that landowners will revise their subdivisions selling and/or developing will be in the
interest of future "consumers".

However, | repeat, | do not feel that the town is obligated to take such steps. The
burden is on the landowner to inform himself of land use ordinances and state statute
which are applicable to his land ownership, development and real estate sales.

3. Should the town wish to take such action, | believe a simple letter should
notify the landowners of the new zoning ordinance and either enclosing a copy or
giving information where it can be found. The letter might also state that, according
to legal advice you have obtained, the development cannot be undertaken without
violating state law and local ordinances.

4. | cannot answer with certainty what help is available from the Attorney General
office. | suggest a letter to the Environmental Division of the Attorney General’s
office asking for their advice, should the landowners not comply.

Local officials might, of course, handle some problems administratively on the
local level through refusal of necessary building permits. Where a developer or other
landowner applies for a building permit, and the proposed building would be in violation
of the shoreland ordinance, it should not be issued by the building inspector or code
enforcement officer. (byE.E.G.)
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10.

Boundary Disputes (Feb., 1977)
Question: What must a subdivider produce as reasonable evidence of his boundaries?

Answer: The answer to this question is that, generally, a planning board should not be
concerned with pinpointing exact boundary lines; and no evidence of boundary lines
specifically need be sought. Instead, the planning board should be concerned basically
with the developer's right to come before the planning board; that is, his standing to seek
the jurisdiction of the planning board. Therefore, the planning board should mainly be
concerned with the developer's ownership rights as to the property as a whole which he
seeks to subdivide, and not its specific boundaries.

Thus, a planning board would be well within its jurisdiction to require the developer to
produce the deed under which he owns the property, which deed should contain a reason-
able description of the property, or require the developer to produce an option to purchase
or other such conditional agreement under which he would have standing to come before
them, which second type of document, if the developer falls into this conditional owner-
ship category, should either contain a reasonable description of the property as a whole

or which document should be accompanied by a deed or survey or other writing which
reasonably describes the property in general to which the developer has conditional owner-
ship rights.

It should be emphasized that the above-mentioned documents which may be required from
the developer are not so required to prove the truth of the actual boundaries - for that
would be a question for a judge or jury - but rather simply to allow the planning board to
determine whether the developer has standing to come before them and, thereby, cause
them to exercise their duties and responsibilities and expend time and effort in the review
of the developer's subdivision application.

Question: How involved should the planning board become in a boundary dispute between
the developer and an abutter?

Answer: Generally, the planning board should not get involved in such disputes. It is not
the duty of the planning board to look behind the documents presented to them and to
determine the truth behind such documents; substantiating actual boundary lines and deter-
mining boundary disputes is the duty for a judge or a jury.

However, if a boundary dispute is currently pending in the courts, it is my opinion that,

in order to avoid the possibility of compounding the damages that might be suffered by one
of the parties involved in the dispute, it would be adviseable for a planning board to post-
pone its determination as to the subdivision until either the courts have finally determined
the actual boundaries, or until the planning board has conferred with the presiding judge,
in writing, as to his opinion in regards to whether or not the planning board should follow
through with its review of the subdivision in question. (By PMB)
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11.

Second Dividing of Parcel (June, 1977)

Question: A person has jived on a parcel of land for more than five years. Within the
last five years he has conveyed away two lots from the parcel and has retained the third
lot as a single family residence. The person now wants to sell his single family residence
to another party. Mustthe person obtain subdivision approval before the sale or offer to
sell ?

Answer: Although Title 30, Section 4956(1), second paragraph, is quite ambiguous in its
wording, it must be interpreted if possible, in a manner consistent with what is perceived

to be its purpose and intent.
The second paragraph reads as follows:

"In determining whether a tract or parcel of land is divided into three or more

lots, the first dividing of such tract or parcel, unless otherwise exempted herein,
shall be considered to create the first two lots and the next dividing of either of
said first two lots, by whomever accomplished, unless otherwise exempted herein,
shall be considered to create a 3rd lot, unless both such dividings are accomplished
by a subdivider who shall have retained one of such lots for his own use as a single
family residence for a period of at least five years prior to such 2nd dividing. Lots
of 40 or more acres shall not be counted as lots."

The language after "3rd lot" creates the problem. If the wording "...one of such lots..."
refers to the two lots created by the first dividing, then subdivision approval would be
required before the sale of the residence because the subdivider has not retained one of
the lots for his own use as a single family residence for 5 years prior to the second divid-
ing. Stated differently, when the first lot in the parcel is sold the subdivider must retain
the balance of the parcel for a 5-year period or obtain subdivision approval before sale.

If, however, the wording "...one of such lots..." refers to the three lots created by the
second dividing, then subdivision approval would not have to be obtained because the
subdivider retained a lot for his own single family purposes for the required 5-year period.

In my opinion, the second interpretation is the better one. First, the language lends it-
self to such an interpretation. It says:

"...the next dividing of either the said first 2 lots ... shall be considered to create
a third lot, unless both such dividings are accomplished by a subdivider who shall
have retained one of such lots... "

In other words the second dividing creates three lots unless one is retained and meets the
criteria. Second, the retention language is obviously intended to treat a qualified home-
stead parcel (my wording) different from a parcel of raw land. However, under the first
interpretation above they would be treated the same. For example, a person can sell only
one lot from a parcel of raw land within a five-year period without creating a subdivision.
Similarly, under the first interpretation a person could sell only one lot because he would
have to hold the remainder of the pracel for five years from the date of the sale of the
first parcel. Finally, the wording of the paragraph has recently been changed from "

for a period of at least 5 years..." to its current version ".. .for a period of at least 5
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years prior..." This change would again indicate an intent to treat homestead parcels
differently. Legislative intent must be respected if discernible. State v. Tullo, 366
A2d 843 (1976) and, therefore, | feel the second interpretation to be the better one (GHH).

Exemption to Subdivision Law (Oct., 1977)

Question: One of the exemptions to the subdivision law is for subdivisions "in actual
existence on September 23, 1971 that did not require approval under prior law", 30 M .R.S.A.
§4956(5). When is asubdivision considered to be "in actual existence" to qualify for

the exemption? Also, once grandfathered, can the property then be subdivided in any
manner without further approval?

Answer: The mere fact that a developer has a plot plan that was drawn up prior to Septem-
ber 23, 1971 is not enough to claim the exemption.

In order to prove that a subdivision was in actual existence, there must be shown not only
the existence of such a plan but also that the land was actually surveyed and lots marked
on the surface of the earth by steel pins or regular markers and numbered in accordance
with the plan, prior to September 23, 1971 . State Ex Rel Brennan v. R.D. Realty Corp.,
Me., 349 A.2d 301 (1975).

To put it a little more clearly in order to claim that the subdivision was in actual existence
prior to September 23, 1971, the subdivider must show at a minimum, not only

1) the existence of the plot plan, but also,

2) that the land was surveyed and marked on the surface of the earth with with steel
pins or regular markers and numbered, in accordance with the plan, and,

3) that such was accomplished before September 23, 1971, the critical date under the
statute.

Should the subdivider meet the above criteria in regard to the entire plan, then the
plan may be considered "grandfathered" and exempt from further approval under 30 M .R.S .A.
§4956. Should the subdivider meet the above criteria but only in regard to a portion of
the entire plan, then only that'portion shown to be in actual existence would be considered

exempted.

Further, only that specific plan, or specific portion thereof, that is shown to be in
actual existence prior to September 23, 1971 may be considered exempt from subdivision

approval.

Therefore, in order to develop unproven portions, or to develop the land in a manner
that does not conform to the proven plan, the subdivider would first have to secure prior
approval from the planning board. To reiterate, once a particular plan has been proven to
be in actual existence, it is only that particular scheme that is considered exempt, and
the subdivider may not develop the land in a manner which deviates in any respect from
that particular scheme without first obtaining planning board approval, since such deviations
would be considered amendments to the "grandfathered" plan.
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Finally, even if if is determined that a particular subdivision was in actual existence
prior to September 23, 1971, if if is further determined that the subdivider, subsequent
to that date, had conveyed, leased, or developed any portion in a manner not in con-
formance with the proven plan, in my opinion if would be clear that the subdivider
would be deemed to have waived or given up any right to claim an exemption under

30 M.R.S.A. §,4956(5).

However, the determination of whether or not the plan was "in actual existence" is not
applicable if the plan was recorded prior to the critical date since 30 M .R.S.A. §4956(5)
also provides an exemption for subdivisions "a plan of which has been legally recorded

in the proper registry of deeds prior to September 23, 1971." (C.M.J.)
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MEMORANDUM

May 1, 1973

TO: All Regional Planning Commissions
FROM: Fourtin Powell, Regional Planner, State Planning Office
SUBJECT: Approval of Subdivision Plans

It has been brought to the attention of this office by John Attig of the
Androscoggin Valley Regional Planning Commission that the enabling legislation
for Subdivision Control Regulations, M .R.S.A. Title 30, 84956, does not specify
who shall sign the plan of a subdivision to indicate approval or approval with terms
and conditions when the selectmen or planning board act on a proposed subdivision.

In order to assure the legality of such signing, the Office of the Attorney
General has informally suggested the following procedures:

1. When a subdivision plat or plan is signed by the selectmen in
the absence of a planning board, it is preferable that all three
selectmen sign the plat or plan. This would mean that, even if
one signature were later declared invalid due to a conflict of
interest or other reason, a majority of the selectmen would still
have approved the subdivision.

2. When a subdivision plat or plan is signed by the planning board,
it is preferable that a majority of the planning board members
sign the plat or plan. Where approval is unanimous, it v/ould
be appropriate for all members present at the vote to sign the plat
or plan. In cases where only the chairman of the planning board
signs the plan, the clerk of the planning board should indicate
on the plat or plan by affidavit that the chairman’s signature
reflects the vote of the majority of the planning board. Thus, in
each case, there can be no question as to whether or not the
approval of the subdivision reflects the will of the majority of the
planning hoard.
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MEMORANDUM

April 2, 1974

All Regional Planning Commissions, Cooperative Extension Service
Fourtin Powell, Regional Planner, State Planning Office

Subdivision Review Procedures - Water Supply

The State Subdivision Review law, Title 30, Section 4956, contains various features
related to environmental protection and features primarily related to consumer protection.
Those portions dealing with water supply contain strong elements of consumer protection.

Subsection 2 reads, in part, as follows:

"The municipal reviewing authority shall . . . issue an order denying or
granting approval of the proposed subdivision or granting approval upon

such terms and conditions as it may deem advisable to satisfy the criteria
listed in subsection 3 and to satisfy any other regulations adopted by the
reviewing authority, and to protect and preserve the public's health, safety
and general welfare. In all instances the burden of proof shall be upon the
persons proposing the subdivisions. In issuing its decision, the reviewing
authority shall make findings of fact establishing that the proposed subdivision
does or does not meet the foregoing criteria."

The criteria in Subsection 3, which must be met to the satisfaction of the municipal
reviewing authority in order for them to approve a subdivision, include the following:

"3. Guidelines. When promulgating any subdivision regulations and when
reviewing any subdivision for approval, the planning board, agency or
office, or the municipal officers, shall consider the following criteria and
before granting approval shall determine that the proposed subdivision:

B. Has sufficient water available for the reasonably foreseeable needs
of the subdivision;

C. Will not cause an unreasonable burden on an existing water supply,
if one is to be utilized; . . -"
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Part C, above, applies to already installed public or private water supply systems.
This criterion would be used where the subdivision was to be served by a common
system. The average water usage of a single family dwelling, as used in the Minimum
Lot Size law, Title 12, Section 4807-A, is 300 gallons per day. Therefore, where the
average yield of an established ground or surface water supply is known, calculation of
the additional water needs of the proposed subdivison and a determination of whether or
not the necessary capacity is available is a relatively simple matter.

Part B, above, is the more general criterion which applies equally to any subdivison,
whether supplied from a public or private (common) water source or from on-site, individual
water sources. The most common individual water source is the well.

Since the municipal reviewing authority, " shall determine that the proposed
subdivision. . . has sufficient water available for the reasonably foreseeable needs of the
subdivision . .. ", that reviewing authority must be supplied with information which
will enable it to make that determination. This information shall be furnished by the persons
proposing the subdivision.

It is not possible to determine the presence of a given quantity and quality of under-
ground water supply without drilling and pumping a well. Due to the expense of drilling,
it is not possible in most instances for the subdivider to drill wells for each of his proposed
lots or even for a sampling of the lots, particularly as there is no assurance that the
subdivision will be approved. In any case, the presence of an adequate supply of potable
water from one well does not guarantee that a nearby well will have a sufficient yield.

The Subdivision Review law was not intended to burden the subdivider with the
expense of drilling wells which may not be used for a water supply, but it was intended to
protect the potential buyer of a lot in a subdivision. The availability of sufficient ground
water for single family residential purposes in many areas of Maine may be almost assured.
However, where known ground water sources are limited and uncertain, the municipal
reviewing authority may wish to use the following procedure:

1) Require the applicant to submit written drilling reports for wells in the vicinity
of the proposed subdivision. These reports would not have to be actual "logs" of
the wells, as these are the property of the well drillers, but the reports should be
based on logs of these wells. No specific distance from the proposed subdivision is
required, but a radius of one mile should provide a reasonable indication of ground-
water availability and quality. Where records of nearby wells vary greatly, it may
be advisable for the subdivider to hire a ground water hydrologist to provide expert
testimony regarding the available information.

2) Require disclosure of the written drilling reports on which the municipal reviewing
authority based its decision to the purchaser of any lot in the subdivision. This
disclosure would be one of the conditions for approval of the subdivision and would

be recorded with the proper registry of deeds.

This procedure would appear to provide three benefits: (1) The municipal reviewing

authority would record the bases for its decision to approve the subdivision, (2) the
potential buyer would be provided with information which would assist him in assessing
the risks of purchasing a given piece of land, and (3) the presence or absence of water on
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a given lot remains a private matter; the municipal reviewing authority would not
"guarantee” the purchaser that sufficient potable water will be available on his lot.

Any comments, suggestions and alternatives to the above procedure would be
welcome.

SPO - 2



MEMORANDUM

TO: Regional Planning Commissions
Dec. 30, 1976

FROM: Rich Rothe

RE: Planning Board status and review of subdivisions

In a shoreland zoning newsletter dated March 13, 1974, we stated that there were several
different types of Planning Boards, and that the way a Planning Board was created could affect
its subdivision review powers. We stated that most Planning Boards were created in one of 3
ways:

1. Prior to September 23, 1971, specific State Statutes governed the creation of planning
boards. These permissive laws were repealed by the 105th Legislature in 1971 when
the principle of Home Rule was recognized by an amendment to the State Constitution,
and in Title 30, M.R.S.A., Sec. 1917, which states that:

Any municipality may, by the adoption, amendment or repeal of ordinances
or bylaws, exercise any power or function which the Legislature has power

to confer upon it, which is not denied either expressly or by clear implication,
and exercise any power or function granted to the municipality by the Consti-
tution, general law or charter. No change in the composition, mode of
election or terms of office of the legislative body, the mayor or the manager
of any municipality may be accomplished by bylaw or ordinance.

The legal authority for the continuation of these "pre-1971" planning boards, and hence,
their ability to function as the "municipal reviewing authority" for the purposes of the
Subdivision Law, rests with the "savings provision of Title 30, M.R.S.A., which states
that:

8 4964. Savings provisions

Any planning board or district established and any ordinance, comprehensive
plan or map adopted under a prior and repealed statute shall remain in effect
until abolished, amended or repealed. Any property or use existing in violation
of such an ordinance is a nuisance. Planning boards established pursuant to pro-
visions of repealed section 4952, subsection 1 shall continue to be governed by
those provisions until they are superseded by municipal ordinance and the muni-
cipal officers may pay board members a set amount, not to exceed $10, for each
meeting attended.

2. After September 23, 1971, a number of planning boards were created by ordinance, in
accordance with the Home Rule Provision. In so doing, many municipalities utilized
MMA's "Establishment of Municipal Planning Board" model ordinance, found in the
appendix of SPO's "Guidelines for Local Planning Boards". This model includes pro-
visions for composition, appointment (by selectmen), organization and rules, duties,

SPO - 3



and powers. Planning boards created by this method would also have the authority
to serve as the municipal reviewing authority for the purposes of the subdivision law.

After September 23, 1971, a number of Planning Boards were created informally by
appointment of the Selectmen and without approval at a Town Meeting. Most of
these informal Planning Boards were created in smaller towns that had never had a
Planning Board for the purpose of preparing a shoreland zoning ordinance. In effect,
these informal Planning Boards were created without the specific authorization con-
tained in the now repealed Statute Title 30, M.R.S.A., Section 4952, and without
specific authorization contained in a locally enacted municipal ordinance. Based on
several discussions with attorneys at the Maine Municipal Association and the Attorney
General's Office, if is our conclusion that such planning boards clearly had the
authority to prepare the necessary ordinances in order to comply with the Mandatory
Shoreland Zoning Act, but that such Planning Boards should not exercise the sub-
division review powers given to Planning Boards under the Subdivsion Law. Instead,
such informally created Planning Boards should probably serve in an advisory capacity
to the Selectmen, who in turn should make the final decisions to approve or disapprove
a particular subdivision application. State law does not specifically prohibit an in-
formally created Planning Board from exercising the function of municipal reviewing
authority, but the municipality would probably be on firmer legal ground if this function
were performed by a Planning Board created by method ™1 or ~2, or in the absence of
either of these, by the Selectmen.
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Maine Supreme Court Cases






Excerpt from: Dickinson v. Maine Public Service Company, Me., 244 A .2d 549
(1968) at 551.

Editor's note: The following language is taken from a case involving the Public
Utilities Commission. While the case itself does not pertain to the Subdivision Law,
or subdivision review, the excerpt does suggest that a decision must be limited to the
law as of the date of the proceedings. This may have a direct impact on the admini-
stration of the subdivision law. For instance, in attempting to evaluate whether a
subdivision has been created, it may be necessary to research the status of the Sub-
division Law at a gij/en point in time in order to determine whether the sale, lease,
or development of a particular lot or parcel created a subdivision at that point in

time.
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BOUTET v. PLANNING BOARD OF CITY OF SACO Me. 53
Cite as, Me., 253 A..2d 53

Ronald BOUTET et al.
V.
PLANNING BOARD OF the CITY OF SACO.

Qpreno 1Al Curtafvare.
May 1, 1980,
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Cite as, ><-..253A.2d 53

“General Requirements for the Subdivi-

. *
sion of Land * *

B. The slhoivice ddl dsane tte -
mrg: * X *

D Buffer zoes ddl ot ke alloe.”

InAxil, 195 M. Boutet fast s bnitied
a s plan ar et nvhich ke et dll
of tte ditios Targoal sl nte
a ot Hia of (der. The Plan-
ning Board n May apin revienad tte
L, ad advised Mr. Boutet tet te i,
with tre edlusion of tre buffer strip “Walll
ke gproad farttwath upon s reegt by
te Bad. Juh god, hoveer, ssts
B of et nplies, vill rot ke edad-
e Ootdoer ), 1986, It B fram
s ciason et Mr. Boutet hes gl

The sttt e rests npartas follors:
‘D MRSA 8§ 45

sions.

Land Subdivi-

1 Regulation. A fTU’ﬁBli'lyl’Tﬁy (SO

uble te siovsionof bl > > *

MeRep 243256 AZd- 14

C  Agroal of a sloimsin Blesad

[LJ The Board npessirg yom a b
v et ads nan admistrative Goec-
L YA Itsvwlfataltu*llyt)nmsecm—
ditios beyad “copliane with mnicyal
adinaes ad isgrad resrdlees”’

plamig board adts inan adninsstratine
@Gaaty. In pessirg Yo a plan, sec-
tn 5 awdl by te |gos
apied for isgche. Itheso dis-
agetin ar doxe bt b gproe asios-
visin vwhich aofoms © te gl
tws” Lagoein v. Planig Board of
Gity of Stamford, 46 Gom. 64, 6 A
4P, 44, 9B).

Se a Fasst st @. v
Plamirg s« Zoning Comt, 15 Gam. 63,
ZHBA. 917 (%)

We twmn Ha © ascbadm of te
regulation adpted by tre Plamirg Bad.
Mr. Butet vigpasly

MSC -2

Planning Board must
approve if an appli-
cation conforms to all
regulations.

2-step review process
must be authorized by
law or regulation.



56 Me.

pet gpoa. Aproal” ves a sige
ai;ﬁ’eln eapt prgs N

Ihi@stﬂm,saeR.&@@—]@
ad teae wes o prdollen of

In Levin \. Tp., 3 XJ. 80,
IBAA 3, Ir (1K) te curt sk

“S tte graral reasn of tte plamirg
at in 1938 ntalocd for te fast tine
tlgmmxBIltlest)pwlobﬁ‘lHIa-

tnegpoal’of gets, XJSA 4051~

B, by which tese kesic natters may ke
sttlel Fran wet hes een sad, £ B
dvias tda ete gooa b te
rrastnm'lartp'&eofﬁesmi\m
reglation poeEs.”’

S a0 H Aares v Klien, 3 XA
50, T4 A 45, 40 (196D); 3 Averican
Lawcmelrg A=), (J%) §101
ﬁelhirayardﬁalpias -
proal’; 8 1019 “Sluivision reglatios’;
2 Zmirg Law ad Aatie (ddey)

D) § 127.

[2] The twoste poes, w==ul a5 i
dabtless B © cdeelgar ad Plamig
Board, naur view lestsan tre stAltiEs ar

Bl The adtin of tte Board in Octo-
ke, ]Ethhsgaemrglsvxmmaer
t)ltelamb/\rert)w]celﬁalamaal
o apliae with te oaditios. In
reechirg s cdhusin we do rot acogt
te of te cefatht tet te
Board did rat, n B, gne a tentatne gp-
pod. We thirk te inetin of te
Board nCctdeer ves der. We ae ssyirg
et tte Board siply did rot heve author-
itytonmeke schacomitrat.

K] Tre laxbwrer gars rothirg n
ts rslae on te ss of an
aoprst e Plamig Board ad Gity.  As—
Suming et uthr artain drusiaess a
larcbirer may apare ngis by estgyel

253 ATLANTIC REPORTER, 2d SERIES

he hes ot doe 0 an tte fds of ts
e At nost between Cdaer, 195 ad
Al ar May, 1956 tte lacoarer did o
nore tten @e don akam, which wes an
action ot diredtly attrinizole o tre ko
o of te uffer srp, dotain a \ariae
of te znirg adinae with refare®e ©
bt ses which would heve been reguired
gat fran te =se of te uffer 9
and goad sore $0 ar $0 ndoanirg a
new This srotsffidatdete n
his sittetion 1 dlaim et j e reres
tet tte Plamirg Board ad Gity are o ke
bourd by tre tentative ggaroal NCotdar,
M6 Selevn v. Limirgston Tp., Spa,
1IBA a&p 42; Tremarco Gap. V. G-
720, ZNJ. 48, 16l A 24, 25 (199);
Mnicial Law (Rryre) p. 8B ().
The qestin tten becores whetter te
sloivision et sbitted 0 Arl, 1956
met tre requirements of tre ardirenaess of

Bl
bjfferslrpa’zcrev\es prgeEr uter te
‘tperal resreblaEess’ of te
e The netd tat
teae doid ke roon far eaae of dis-
aetin by te Plamirg Bard. iftead-
rences aloe bouoed te fidd of s a-
would have ronesning.

The regiation by tte Plamirg Board

wes prgerly adpted es part of a aopre-
hesive plen Tor te aty of S0, D M.
RSA §S4R relng © plamirg boads
reas n@At
‘2 pians.  The board ddl pgae,
alpt ad may ared a coprdasie
plen antainig s recomathdias far
teclaelcpretd‘ttemmmny

bllgt
el detrdsad eliw'rﬂrgslunaea

MSC - 2

Planning Board must

exercise general
In ar vien tte rde apirst areasonableness



General
reason-
ableness

BOUTET v. PLANNING BOARD OF CITY OF SACO

Me. 57

Cit>- a.s. Me.. 2583A.2d 53

C. One aipied by te bad, te
plen beores apdlic eod.  Itddl
ke fildl ntedficdFtedak”

The Bad, ttaefae, nMay hed kefare
it tte poly agprst gpoal of uffer
zoes fad nte mAos. The &
hoeer, reairs ae of resreblaes.
i tre polioy of tte Board, whetter by reg-
ulbtion ar arewse, dss ot e wdthin
tre et of el es, kmust &l ad
ot e usd as amessure of disgqroal
by te Bard.

E1l On ttereodlbefoe swe aeunt-

dle © sy tet tte edision of buffer
Z7Es a5 anatter of law Brot reesyeble.
The reesos aarst tte gqxoal of buffer
Z20Es N sloivision s vere parsesihe-
Iy st fath by te Gaimen of tte Plan-
nirg Board in tre adption of tre sovi-
a0 100 N Deogtber, 196, He
euf n@atas dos:
T nesticaiad tte treatrent of buffer
gy nsloivsios ad by oter Plan-
nirg Boards ad by atter plarers n
Vaire. | asited M. Kludter who B
ar planig osdat forte Gt |
qoinin eot te Ad n o plae
auld 1 firdvhere huffer s, as adh,
vere an e nasloMsn
potig. Futter tten tis, frana ot
of viev of te lad nohal, tmeant
tet te Bad, ifttey dould gporoe a
kuffer strip hare, wauld ke gqrovirg a
srp sore sean hudred ad et lag
 ae sk of te pgaty, whidh wes
te, iIfyou pgect ovwhat smomal n
a frd dgation of sloMsio s, teta
street would ten ke aded O e -
proed by teGity.  And then te aboi-
vicr wauld heve o ke addairg tre Gity,
ndit, © relf astiest.  Thett
5_tey vauld e gprovirg ,
whidh wauld oy have taebie led on i
ae sk, when would ke peside ©

253 A.2d—4Vi

hae tadde lad qead Yo © o tte

ay fdae, Bwhen itsusd Taraphlic
e This Bwhere itwauld ke n tre

The courT: Inotter wvats, tte ad-
Jonig lad B choted 1o phlic pur-

MSC - 2
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vwe hed hed it pesated 0 s by ar
it opdasne plaer ek n
19— .

* > * il sy tet | hed soadl
qinos, pokesical INos & Ie-
oats o huffr . Nore of them -
oicated et such Jould ke gproad.

* * * The s usd o gproarg
s et te peat tre Ba Slovisin
reglation which we have adjoted as of
Decarber B, 195

o—Ad yau are fanlier with tre Stati-
tay poasion with read tre kesss ©
ke usd?

A— YEs.

o —Ad what B tet less?

A— That Bn ttelesssoftecopliane
with te adraress, ad of ggadl ree-
srdlaes.

it sag tet if te uffer Srpves
reesaeble N Gddar, 195 kteefae s
anatter of lav must ke cosichrad reesn-
dde n My, 19%6. This argumant des
Iic herwg, tte Board n Deonber, 195
anmjtepj[yegamtbﬂerm

No garate wes gnen ar aild e
leen gnen ttet a luffer strip ressaeble n
Octdoer would (e ressoedle nVey. Un-
clr tre view of tte ladower payess n
te of 11 ad ardl
gfiladshivisicrsv\mldtestastad—

253 ATLANTIC REPORTER, 2d SERIES

dfiet, e B adarg tte Plaming Board
ad teCutsm tet tte Biatne
lesed on coditao s vhiich ke et

rpeed noa frd gooal Nney. kKB
tre twostep proess whidh e sHs o -
lizadvhich srotaakle bhim We
frd o enar ntte deasionof tre S peni-
a Gurt ydoldirg tre faalue of tte Plan-
nirg Board © gqarowe tre shoivision et
o te gaud tet tae wes ot copli-
proasian of tre SEttie.

The entry valll ks

Al dned

TAPLEY ad MARDEN, JI., cid rot
ErooEHe.

Futrenore, te et ttet in loth

711
Qctdoer ad May tte Plamig Board g0~
pears © hae gproed a ssod uffer
arip n te shovsin Fes o beanirg
yoon tre reftsl © tedrpn s
se We red rot cetemire whether te
ssod uffer srip ldfully cald hae
ben gpoad. It B sfhaat for ar
purpcee tet tre pet with te uffer strp
N =Leves rtgpoal.

I Mr. Butet hed fast gplied n Vay,
195 he waulld heve been facd with a polli-
oy et intte fam of a s loivision regula-
o garst s desired oot uffer
grpgpoaraelysoo et nkgh In

MSC

-2



Editor's note: This is a case which upholds the validity and the Site Location of Develop-
ment Act. Many of the general principles stated could also be construed to apply to the Sub-
division Law. This case is included in its entirety because of the large number of general
principles set forth that would be applicable to the administration of the Subdivision Law.
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736 Me.

In the Matter of SPRING VALLEY DE-
VELOPMENT By Lakesites, Inc.

Supreme Judicial Court of Maine.
Feb. 0. 1973.

The BEviramantal It roament Com-
mission k868l atlr which denied 9b-
dnvclr tre gt o procssd with iIsceel-

of Paae trat
pod utal such tne s te szl ool hed
mede rgoer gplication © te GComissian
ad hed raehad tre Comissions ggro~
d. The shomvder The SU-
preve loiaal Qurt, Veath.+ee, 1, Feld
tet te Ste Loaton of Deelgeatt
Law which reguires (06 Nty ©
arstnot ar gaae a which
mey sistantElly afflet b eviranat
1o rotify, kefae comencirng tre arstnc-
o a qaaton, te BEmirametal Im-
Comissiaon of ter retad

te reiue ad lcatina tte
Ba reesrdke eaae df te e pov-
a, srot uwstatttodlly veg e ad des

rotcany eqal potectionoftte i
Affirmed and gyl dniel.

1 Statutes C=>181(1)

In et te cut
turs fast © tte lag ek vhich te lav-
mekers dee 1 e b any at tar pur-
[€3:28

2. Health and Environment 0725.5

“Camercial’” within tre Site Locatian
of Daelqorant Law vhich regres par—
B st a qEae con-
nercial which may slstan-
tHly affet oAl evironatt orotafy te
Bvirametal Inprogment Gommissian
kefore comencing tre asticton ar gp-
aatin of te wes Nt
Dd=ETiE te nothvatin. 1r te daekp-
ment ad rot te type of adtMity O e par—

MSC

ae seof «

fomsd an tte pgarty aftr k£ Bchd-
asl. BMRSA 8B
See publication Words aiul Phrases

for other judicial constructions and
definitions.

3 Health and Environment C="255

Ih eectirg tre Sie Laataan of De-
\elqat Law te lepddue inatd ©
brirg reschtEl within te
gpliation of te Law ad tte offariry

roafy te Bviromeial  Inproarent
GComission kefae comencing te aon-
srnotion ar qaatio. B MRSA. &8
viSoyissy

See publication Words and Phrases

for other judicial constructions and
definitions.

4. Statutes C=220

When adninistratine body hes camied
at resgeble ad pastical napetatm
of setvte ad ts hes ben Gl O te
atetion of te lHue, te lepdHues
falue © at b dae te napdatn
B eahe tat te kbydHuUe hes ac-
uies=d nte Napeaion
5 Health and Environment C=>255

Ih eectirg tre Site Locatian of De-
elpet Law te kdbAue Nt
tet a chvelqorant with partaclar propan-
Sity o darege tre eviramant sauld roc
e loated inaess were te emiromant
B rtakly mgedke of te
et wittotpicinjuy. SMRSA
S BI4B.

6. Health and Environment C=>255

The St Loatin of Deelgoait
Law reschtEl eelqets
n vwhich te slomvics
sk withat aVy intention o astruct
hiiildings ar o provice atitioel proe-

-3
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Me. 737

Citf 1)-. M*\, W a._m

mis asaves o te bl BMRSA
A B

7. Constitutional Law C=*8(!)

All ads of te lgdHue ae pe-
sued © he asttutaod; s presup-

i Bofgeat stragth,

8 Constitutional Law C=48(!)

The burdn BN him who diais tret
Sake 5 umsatttical © sov U
asatttiodity

9 Constitutional Law C=8lI

The steie B pamitad b eaae te
ol poner frttepde:tmofﬁepb—
ic vdfae, sty, adr, noals ad
heslith.

*0 Health and Environment 0=20

T sivmay at, if kadspgaly,
utlr te plie poer © asre te
gdlity of ar, <3l ad vater ad ©d 0
te e may pdifbly Init te &
vwhich sore overs nay meke of ter
pgat. BMRSA. 448

il. Property C=>7
Landonrer holids his prgoarty sU”Act
ate Iinttaton tet he may ot e KO
tesasdissdentae of ttepdic.
12. Heaitii and Environment C=20
The lIinitation of e of pgaty o
- = pumee of presarvirg fran uree.viia-
ndstiiotion te gality of ar, il ad
valer for 8 posdtiaon of te phlic
‘db ad velfae B within te e
pver, 1s MRSA. 4ABH&

and Environment 0=2!

The Site Loatin of Deelgorent
Law vwhich reguires prsos ity ©
st ar which
may sistatElly affec: bk emviraatt
‘oratify, kefare comencing me asne-
o a qaat, te BEviramental Im-

Comission of ter nan ad
te reture ad kot of tte cevelqoret

300 A.2d—<7

MSC

Ba reesreile eaase of tre ol pov-
a. BMRSA A48

14 Constitutional Law C=8lI

In ater tet stetvte may ke S.stoired
& eaue of e poner teatad s
gplctoon uter te e poer mst
hae dar, reE ad sisatE reaosp
DtepsEsoteat

15 Health and Environment 0=21

Aplication of te Siie Locatian of
Davelgqaent Law o ae who nerely ab-
onMcks Ba\dd eaas of te
pliepe. BMRSA S4B-48.

16 Eminent Domain C=2(l)

The gplicon of te Sie Lot
of Daelgent Lav oslovce of He-
doe cd rot costituie sch vi-
rasre’w buden yom te &
wauld e.ld an dag LT
SCAGQsL Ared. 5 MRSAQIs,
at 1,$21; BV.R.SA. 8B-48.

7. Statutes C=47

The Ste Loatin of Deelgait
Law, [B‘Iartgt)ltepdatmoflte
eviot” #;, B ot uwstauodly

vege ad npssibe of opliae. 3
M.R.S.A.’\+81-453.

18 Health and Environment C=2I
Reouireratt of Site Laatian of De-
\elqoet Law tret prgoosed deelgrants
must ro- Fe halt on sal types vhich ae
usit: " < te ralue of te uthrday
breesredle. BMRSA 841

19 Health and Environment C=20

The lpdAue iy pgoarly darwd
tet ah pate poasion will ke nece fr
lctran parkarg and traffiic moverent: ke
toe te BEviramental Inprovarent Gamn-
missin 4l gpyoe a conercial ar -
dsrel chelpet IsMRSA 8§41

29. Constitutional Law C=62(10)

hr -gddue my rot edov tte
Lovir b Inproerat Gomilssian
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with rded deaetiol 3B MRSA &
4AS1H48.

21 Health and Environment C=25.5

The effect of comercial ar rdsrel
chelqoet yon prgoaty \alles B ot
sk tre sge ad pupesss of te Siie Lo-
i of Daelqyett Law ad te Bwvi-
ravental | Comission would
Fe npam te faw of te
SEeSs poliee porer N tte enforaarent of
te Act if kdnied gyxoal of a cbelg-
ment becaee of flure of proof et progp-
aty\alleswauld rot ke adarsely affedael
BMRSA 881

22 Statutes 064(1)

The proasias of te Site Locatian of
Daelqet Law at sadle ad te
uwrsttvtiodity of poasion tet progp-
aty \ales mst rot ke uressaebly af-
faoed by te ces ot aflect
te \dity of te reaier of te AL
BMRSA S48-48

Me.

23 Statutes 047

The stathds which setiie sts ak
D gk tte damiratios of adninistra-
the blies st e sifficetly deid ©
et tte plic may know what cod.ot B
bered ard 0 et tre lawvill ke adhinis-
taaaxndig ite kel

24. Constitutional Law 0208(1)

Tre kgeHUe ey, N IS jJugEt,
aete desafiiatios © oy & tey ae
rot atitray ad ae bessd yoon aotedl
diffaets n dess whidh diffeees
ber sidatEl raod el © te
phlic pupese sagt © ke acooplided
by trestetie.

25. Constitutional Law 0211
Health and Environment 021

The requireet of Site Locatian of
Daelqett Law tet slomidr oer 20
aoes mst reEie tte gyxoal of tre En-
viratental | Comissin B
rot cnidl of egal potection of te b
BMR.SA [H48B.

MSC
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26. Constitutional Law 0211
Health and Environment 021

The St Loatin of Deelgatt

Law cd rot dany eq el protection of te
law 0 s loiviclr by adrinistratively aest-
g Znirg with ois-
towns. IMRSA §43; SMRS.
A 88148

27. Constitutional Law 0211

The gplication of te Ste Loatian
of Daelqarent Law on aee by e lesss
ut uthr te guche of te ediat ar-
taaof te satie srot n isdifdniEl of
egel poestio. SMRSA. §481-48.

28. Appeal and Error 066

Stray [licy edsts apirst pleeesl
qelbe reaev. Riles of Ml Prooe-

Lre, iie 720).
29, Health and Environment 025.5

The Eviramental Inproverent Com-

missin BWithout astfonity © presat -

gl Dte lavauta far

te lav caut b etatan dirct gyeals an

- s BMRSA 84S7; Riles
of Oml Aroodre, rukes B, 73(D).

30. Health and Environment 0>25.5

The Bvaramental Inprovenrent Com-
missin adted gy ad within te
sape of s attarity when itdenied per-
missian © sloivic © shomce @ ages
lcaied on e sk of |age pod
gud tet te ceelqca’ hed fald ©
costrate tet ik hed plas tet would
atxaiely poiatt te poic's hedth, safe-
tv ad grad vellae. 3B MRSA
Bl-48.

Q)

Q

31 Health and Environment C=>255

Ardings of tte BEvirametal Im-
proeratt Comissian tet prgoosd ab-
dvision of @ aoes an ae sk of lage
pmlv\mldctgabﬂeqelnyofgcud
vater nad aoud te deelgoet ad
tet te hed faild © peat
plas tet would adgetely potet te
pblics Felth, safety ad gareral velfare
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Mo. 739

Cite ns, Me., 300 A.2d 73fi

were gyported by sistantl eadae. sS
MR.SA. 84SIH4B.

\arill, Dag, Fhillrk, Putrem & Will-
liaosm by Lol F. Seelll, Rxtlad, for
Jorirg \lley.

E Stgdten Muray, Ast Alty. G,
Agsta, o Bviramaal Irrpm,ement

Before DUPRESNE, C. 1, ad WEB-
BER, WEATHERBEE, POMEROY,
WERNICK ad ARCHIBALD, J-

WEATHERBEE, Jsiie

Raymond Pord B loated intte toan of
ad s dgtly more tten ae
mile n ldestes, kit Btteown-
a of a late trat of lad antainerg dout
@ axes loated on ae sk of te Rod.
Llaesites’ deelqett of ts lad b a
by an adxr of te Bmiramaital Im-
memt@mnssumdreirgtbm
of ts urtl
Ldesrte;resamllajfradr&maj‘re
Gomissians guroal of iscedp!: at
The Camissian dars © hae daral
i attority o ts ady fron 3B MR,
SA 84883, St |.astinof Daelg-
ment Law, hererdefter refarad © a5 te
Ste loati lav.  Lldesites” gl at-
tads oth te Comissions niapeaol
of tre Act a5 rchuoig rescbrtE sb
S10B ad te Acts odittiod iy. We
aochuk tet tte auttority of te (o
S0 des ederd 1 resohrtEl: sms
ad tet tte S |gyeat ¢ \didl A
anHa.erc'ﬂeoﬂte|cljiaer:0r»er. Ve dnymtte

'Iheagerdslamet(fﬁdsardge\;
testiay dhar A tae
Comssumle‘ea.itsudesi: (.
edertsaldgﬁesmedte%_ at
kst 10 B4 ldesites as s
mmmg)mmgirgn% 1

00D syae &=t © BAD ae &=t
with ssad oter ass resenad from
sk ks ©tspgaty s B

g \dlley Deelgatt.

ldesites hes deaed ad graded por-
tios of ts |, hes hilt a reed for -
ges ad ges ad hes anea te
poaty, marking off te boutaries of
te rovdd bs \While &

tet purdesars will huld year—aud ar
parttre hores an tar bis kEdoes ot
nad © ost a @G n te
arstruotion of tre huildes ar o atd
te e df te s eapt reofar ss tae
ae required dsed restritios’. No
actn Fes e, Hen with regect o pro-
vdigsavces raydote ks

ldesites pgoes tat te iy of
trexe bis ke a poirtedke velure ad &
hes plecd tteir ke in te heds of -
asd | estetehdas.

ldesttes shtied i shoivisaon plen
1 tte Raymond Plamirng Board vihid,
aftr sore dags led ben made, -
proad itas sty te aly shoivisan
recuireent tten eastirg N tte toan adli-
nene-tet of kg2 The sloivisin
plan ves tten readd in e Qunerlad

County Reoastry of Desks.

There ves nefletat tis e tte Sie
loation Law tte astitttiodity of
which Buthr attak This lav reguired
Ersos Nty b st a qerae a
chelqyat vhich may sistantilly afflect
bal eviramat © roafy, efae com-
mencing tte crstriction ar qeaaion, te
Bviramatal hhproement Gomission
of trewr niet ad te reture ad loatin
of te If te Comission
cetamires i © ke re=ssay, a heanirg
gdl e Feld at vhich te ceelqer hes
te budn of satisfiay tte Gomissian
tet te ceelqyant vill rot sisatiElly
aa=ly det teeviramait a e a
CJ threst o tte phlicshelth, salety ar gen-
ad velfare. BMRSA. 8§43, Bl

I.  The testimony and map indicate a frontage on the Pond much in excess of this figure.

VeAeo. 3C0-3C7 A.23— 2
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The Legislature defir.vii developments
Which may substantially a; fee: E@MIFO}+
ment asmesniig

[l ay cormercial a -
ctslmldaelqom\/\hldﬂmlresai—
aee fron te BEviramental Inprove-
ment Comissian. 2] ar vhich -
abdam heesdhares, [fla
vwhich anterplates dilllig Tor ar eca-
\atirg retual resurass, eciudirg bor-
rov s forsad, il agad, gl
e by te Saie Higway Comissian
ad ats of ks ten 5 anes, M) ar
which aapies an a e @A a
sindue ar siidues necss of a
goud aea of @00 gyae B 3B
MR.SA. 88X2).

Atthough Ldeates’ cevelgoet dd ac-
apyabdam neeas do ass, &
did rot rotafy tre Comissian of its Nt
s Hwewer, te Comission eatal-
ly learaed of Laesites™plars ad pracesckd
& ae o dalle ad adct a henirg
& L Battoia © d by sstion 46,
Notace of tre hearirg ves gnen ldesttes.

2. “1. Lakesites. Inc. is the owner of a
lot or parcel of land locate! in Ray-
mond. Maine, on or near Raymond
Pond, exceeding 2 acres in size, to wit,
02 acres more or 1-ss.

2. Lakesites. Inc. has divided said 92
acres more or less, into approximately
90 lots ranging in size from 20,'T.K) to
43,000 square feet.

3. Lakesites. Inc. has sold, is s-lling
or is planning to s*-I <r otherwise trans-
fer interests in and to said lots to pur-
chasers as a commercial venture, such
lots to be used for year round or sea-
sonal residential and/or recreational
purposes.

4. Lakesites, Inc. has been and is op-
erating a commercial development with-
in the meaning of Title 3S M.R.S.A. $
482(2).

5. I>akesitcs. Inc. has mad* no ap-
plication to nor submitted any i-vid-nce
at the hearing held by the K.I/'. for
approval pursuant to the Site Location
of Development Law. although it was
given ample opportunity to do so.

< The record indicated that m.cr of
the soil in the area tx-ing develop,-.i by
Lake-sites, Inc. is of a steep slop.' and
lias a high seasonable water tab!*-.'
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Lekesttes ves rgaesanted et te hearig

atmMity antating tet te nere slomv-
s of Bd des rot adtite a “tom-
mercial ar rosrE > within
te sope of te Sie Loataan Law. The
atorey mece a famal dogection ©© dll
Oy otter ten tret reletig © pris-
aoo  He eleded O vane s rgt
aest s © te naits of te e ad-
thaugh ke wes offared Tl ity ©
b , doosig ot b offer eadae ar ©
atss-ednire Witressss Who Estifid re-
carding tre prgoosd chelgorat

These wittessss estifid ot legth a5 ©
\erias ageds of te emviranait vhich
tey sad wauld ke sisatElly adasely
affected by te prgoosed chvelqoant
Later, aftar cosicaabon of te natier,
te Comission nece fadegs of fack
ad held tet ldesitess hed il n i
burdn © proe ttet s prgoosad deelgp-
ment mests te stathrds o gqaoal es-
tlidel by te Lagiskiure insstin B4

7. The record indicated that most of
the soil in the area is unsuitable for
septic tank disposal of domestic sewage.

S. The development has been subdi-
vided in such a fashion so that it will
support housing for 90 families, all of
whom must dispose of domestic sewage
in some manner.

9. Since the developer. Lakesites,
Inc., has not indicated that it has made
any provision for collection, treatment or
disposal of such sewage, and no munici-
pal treatment and disposal system exists
in the vicinity of the development, the
only alternative is underground disposal
of such sewage by means of a septic
tank or related system.

10. The installation of up to 90
spetic tank disposal systems in and upon
the said development could degrade the
quality of ground water in and around
the said development, such ground water
possibly being used for a drinking water
supply, and degrade the waters of Ray-
mond Pond.”

‘The commission shall approve a de-
velopment proposal whenever it finds
that:

1. Financial capacity. The proposed
development has the financial capacity
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ad hed fald © dewostrate tet ched Tegcktie Nt Bte rdir @ Legislative intent is
plas tet would acgately poet te e ntre costncion ar 7AVIBEOY  key in interpreting

Mp.

phlicstedth, sty ad greral velfae. of seles. - . . Sdh adasEine- g,
It s8d an atr chwirg ldesites te tion aght © ke pt yoon a sEltke & i
gt © prosd with ischelgat util - nel et asier te inetion vhich te
arh tine &5 ithes mece a prgeEr gl X hed invien, ad when cetar-

o © te Bviromatal |
Gomission ad hes reeihal tre Comis-
sians guoaAl.

Fron s deosaon of te Gomissian,

mireble ad assrtared, tre curts must
oedeto . . King Re-
sucs @. v. Bmviramental  Inproe-
ment Comissian, Me., Z0A.Z 833, 8P

Lelesttes hes gyaled O te Syprare Ju- B n -
didd Qurt dttigas te Law Gurt, [B I BGte 104 legsiure, matigin
YFRSA 8§47 rasiygedficlly te 5 8H =00, el aa plEes o
ae o ourether te offeriy or seof RN direded brad rdry trede-
sirlivickd s of tre type onned by lde-  Stitctinof ar retthiel enviror.an. One
Sies Beittar acomercial aran s OF e pies of lgisktion inrdrua \(7s
ceelqet: shject © tre podsios of  LD- 1831 etithed "AX ACT 1o Regu ar

BMRSA SA81-48 ad ssodxily, iF
te Se loatian Law B gpled © ts
tiosof lal Aotection ad Due Raes.

The intent of the Lejidaio.re.

AS'D"h;:‘ ﬁi’S'—ue, ue <ck the Leg
Hues ret

Site Loatin of Develgprant Srsat: 1y
Affectirg BEmMirara® with ahidh e
ae rov amared. After ancttingr: &
ves eected a5 PL, 9. dh 51 ,E 2 i
becare BVM.LR.S.A. S4A1-438.

The Legslaiues @ose famET oF
ik Ardirgs ad Ruipocs nekes der ©
U+ b s o eeadso tet dye
adtion wes et > WilC pa;onr ¥

and technical A/ to meet state air Tre Lok > fmbttde <y

and water pollotion control srindards. am vy d-th«ess 4
has made nd-+ante p-a'vision fo~ solid %CfM_i\ll’Edj—fd %Itﬁ —m

waste disposal, ril- diiritrol of offimsivc of ad] G-

odors, and the sei-iilrr;; and mainte- DE

naive of suffii« ent anid hea’idsin- water a e IHE ey db~=- 8

supplies. hrrrui i ' >)f their si Zhnd >4 n- —q&
2. Traffic movement. The proposed K- tﬁ_ _.aatRctl_Tm—

development lias mad- rMlapia IC prove TNu-I>F

sion for load::iit. p.ilrkin® aPill traffic taatelbstinE A <

movement froiu tie- ’evdlojmd*1it area
onto public ro;ids.
3. So advert;e effe-r on P.earal cn-
vironrnent.
has made adeijinto provision for fitting
itself hormonionsly into the exist5l)
natural environmerit and will not ad-
ver—ely affect exi.stitv FsuS, i:ie char-
actor, natii:-..1 rest;\Le'v.s or proporty
values iii the municii-Pity or ia adjoin-
KU Iranicipakt ies.

L Soil type-V Tim proposed deV.dop-
ment alll h- imilt on soil ry; es which

are suitable to rlie nature of dm under- viPYiag X ol i %
taking.” nift")g' " T\
The nppelh'e no*ks no claim X -r Lnlo- %aﬁ La an::

sites’ projvt i~ an imim;rial ¢ -lopnienr.

"See. 4si. Finnin®s and purpo»*

e
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rel ad rdsrEl deelqoents whidh be-

cause of their nature or their sice, V\i“ im—
pee insdlly reay deands var. te
returd eviramat, sl rot ke located n
aes Ware teeviramat des rothave
tte graty owitrstad tre npect of tre
daelcprert. But dd tte Legslature -

b'l'g residential CEBIQJTE"I'S
withh “tre gplictin of tte la? If ,

Me.

O Whsdagte
tun it © te Ierg@v\hldq te lavw
mekers doe e b any at ter pur-

e

In refaate © i etde, a "thekp-
ment” may lﬁwﬁHJI&'acbelqm
tatof lad’ ad "o deelqi’ss " oon-
\at @ rav Bd) o an ama siutdde
o exbtEAl o hees pupess’

“vda rav lad @ an a=m
sitde 1o hildig)’. Wdosters Third
Xew Inaretiod Diticay, 19.

o of ceelqants vwhich may abstan-
tHly afflect eviranett e frd tet tte
Leosshature sav it © coamn s with
wo kads of 1) toe te
qeratay prasdres of vhidh rduee te
araeunptaan of tre retural resurass them-
shes ar whidh lae a 1ty © dis-
dawge, n te cauze of tar
vestes ad resades vwhidh lover tre qali-
tyof anardig ar, sl arwelerad 2)
toe vhidh ae M inherently ey
ctsmd]\ebxv\hld\tfrasacfﬁws.ce
ae lidy © npee gest derads uom
te eviramen.

The LegidAiues aem o te fast
des sdaas. The qaatin of many
rsrel ad sore aomarcial deelqp-
mants- wetter lage ar sall- ae lidy
10 ke dirett assaUlts yon te eviramant
menters of te ssod uiieﬁe
fast, aores rot prcaly fron te e
of adtamMity © ke perfomed an te prgearty
ditr it Belqge hit ratter fron te
e ad awtraim of ach dhelg-
mets. The Legslatuesaem wes ttet

gt we Viev of pofit”
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larf/c cvelqorats, gart fran te tpeof
aMty kot teen, hae an raat
poientEl T oa-tadarg tte noha |,
ar ad vater yom vwhich tre pblic de-
path © sdan an aagteble qAlity of
huren IMgQ.

Bt te doe © gply te
Actcriyt)hgadaelqmensmhldqare
rasrel

& te
Xew herretncmlDidicrayJQS?

E] We thik tret tre wee of tre word
“comercial”’ wes inatl © derike tre
motivation frttecbekpratard rot te
a tre

ks acoclucd tet a gester nesd Tor -
pavisin edsts in te e of a comer-
celly notnated were te
conirent fotar Btte hgee far pdfit tten
N a mameacial delgpeit were
lad B leirg pgaed 1o phlic enjo-

q:nmlskaeapq:msﬂyﬁMrgtxg,
aotrasd ad edasting © te re-
suesoFtteeviraTet.

[F] kses D ta te hsresof
sbdmdig lage traos of lad ad iy
tre bts mst ke arsicrad a Comercial
\vatue. The dabtles ©
viend & Grtanly, tis arstruotion best
agots with te pupose of te sEe.
ok v. Bugess, W Me. 23, 25,68 A
2424, 20 (18D).

This napdeato frs 9ot n te
histary of tre kgt ve ae eanining.

This lgxsktion ves agrrally prgoosed
D tte 10ith nte fomof L
D. IR which dated et s wes
adie te Sae gk ad owd te
Ikt oF commercial developments vwhich

MSC - 3

Residential Develop-
ment construed to

be commercial
venture.
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Citv as. M,\.SO0A.2d73«i

siHatElly dfet kAl eMronet
were cesried & -

rrmtv\hld”lQ/maemcflssaprpme
merufecturing paess ar e ar hadlirg
of retual resures ar pad.ds mnay tad
hama afflex tre refural en-
viratet of a kality b a sistatEl de-
ge-”

o Ntwral Resucs |t te 4l
back manew daft, ss LD. 184 ad tet
L‘Ought O Ess’. The new draft Staied
tet s pupcse wes b atbke te Siae ©
guce ad antrdl tre lation of comer—

i of te
netiy “O I n
gogriate z20ed aea of ay mnici-
ity vhich hed adpted a mnicial pln
ad znirg ad sbdvson adinees
lesd reren.”
The Legislatue dinrated te Hig
pomemsrge:ugireccrcqctm
bal z2nig B —qade of poedtey te
pHic fron edlagpal ham. The new
daﬂ:, a|atyd, ves ten eedtsd ad
ves te lav eastayg & tte te of te
fresnt prdollen hare uthr coscation”
hﬁexﬂhlﬂgﬁslaue,mm

ware mede 0 reove certain

7 8

105 of reschte frcmite
qeEraton of te Act pessd by te pre-
vias Llagsiure.

LD. 983 wes inraled n te 1GBh
leodbiue. Js se pupcee wes 1 ex-
cee by aredrent “pemanent yer—
rard hosing’ g ks ten
anes fran tte qoaaton of te Sie Loca-
tlaw. LD. 953 wes cefeisl

L House Amendment "A” (11-G91).

AL te sare sessa0n LD, 18l wes 1tio-
dod. Its sk wes © ediuk
fran “omercial daelqme"ls al e
ctel n mnicaElites
V\hld’] f'aeﬂa'ﬂrg boards. T}'E 3’6‘9—
ment of Fct g LD. 138l ex-
plared te pupcse of te Al s Tollos:

“The  Bmiranental Irrpmment
Gomission hes assartad
ﬁesehalnlaNm:atﬁeSpe—
a Ss= o retE dekp-
nents, een taugh tre savie s limitad
© tmacal ad rddrE deelg-
ments.” This Al would denfy tet tes
Brotte ratorte by’

This der atterpt n LD. 138l © re-
move sore resctE deelqets fran
te Ste Lot Law ves also cefesied.

In csicaiy oth LD. 963 ad LD.
1H te hed Wsatteation ge-
afcly direded 1 tte rdis of -
ctel it B sIgihiat
te, ean f eedsd, reta of them
wauld hae reoed an rescrtEl deel-
(DTHBﬁUnﬂquEIIanﬂ‘E .

with isatiantin
callyoireaajbtteﬁ:tmmewmus—
smves tenastruig teAct bogne i©
attoity oar resohrtEl deelgats of
oL 20 anes, 4l refisd o qportune-
s ean © Init te Comissians poner
Deaux tsatuty.

Bl K savdl asped prade of
Satutory arstruotion et when an adnin-
Etretie body es ared ot a reesaeble
ad paacd of a saue
and s hes ben Al O tre atteantion of
te tre Legsskiues falue ©
at bdate te napaation Beadte
tet te Legsslature Fes aoi nte
C X in S\angs

Brragwoflvb[ta/\m \. Mon-
GlntszHd(fTaetm 8 XJ.
A, 20AAS 1B (Ag; 2 Sttedad,
d G, Sautes ad Sautory Grstructian,
@dl:_d.) Aak E Hryak, ., § 5.

7. PL1OD, h 51 82
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The 105th Legssiature &l Fed efore &
LD. 1%, LD. 70 ad LD. 1A @nrew
daftof LD. 7ib. The sigwhicaeof s
actonan thoee mesares BABLIE.

LD. 15/ cooared itsdf n @t with
prqoosirg sore e dagss O te Sie
Losation Law. One schdeae cefwed a
‘taelqeant which may sistatsElly af-
Bt eviramat’ e ae gEafiicEly n-
dudig mnicyal, elctiod, aonaercial
a rasrA ceelgpats ¢ n:h:igleal
estele shivsios’. The Gomitiee n
Natural Resourcess rigorted LD, 1257 na
new daft utkr tte sare itk vhich o
log mece refaate L te Ste Lloatm
Law, ad iths baores indeat o te
et dsaesIoL

LD. 710 prgusd sore elean dagess
© te Ste Lot Law, ae of which
ves dia te defnition of “ thelqorent
mhlmway slﬂa’tlailydﬁxemrm—

Me.

L chelgpet,
cmigshivlsm; LD. 710 csfwred &
"Shdvisioi’ as meening a dvsion of an
edastig @ of lad o three arnore
ks within ay Syer il The
Comittee on Natural Resourcss gt
LD. 710 nanew daft, L.o. TAD, uter
te sare titk, which antaired sore t&n
dags te Se Loatian Law. Anong
dhas, kwould hae areded te -
tmofdaelqamtsmhldﬂrraystslm—
=l affet eMramet © red “ay
e, mnicgal, gesnickal, el
tod, daitble, comercial a rdsrd
daelqmart, iy shovisios, bt
edidig phlic vas.”” LD. 1A ten
cefired & "Slovisiod” as neening tte A
v of aarc of lad o two armore
ackwithin a5year paral. The Sate-
ment of Fect acoopanying e new daft
o s eplaration of pupose: “6)

8. During legislative debate on L.D. 1790
in the House of Kepres-r.Tatives, Repre-
sentative Marion Fuller Brown informed
the House that residential subdivisions
had already been a major consideration in
the administration of the Site Location
Law. She said that in its administration
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tmeke kdar tet sloivisios ae ao-
era:lWﬁeSiELaNardbcEﬁe'smi—
viSIoB”” LD. 1I7/ADwss cefestal

\hile te exl| adtaos of te Legisla-
e n cfatay te tho D ex-
duk soe et fram
te Ste Locatin 1aw gyears © rdice
dea-at of te Comissions -
tapeatm of te Act s rdudig ah
chelqpets-tet § LD. 963 ad LD.
161 te defest of LD. 170 antrites
itk if anythirg © ar utarstadig of

ke et
LD. 93 ad LD. 1#Bl wae seafic
atapts  reoe some sl dael-
goents fran te qeEration of tre Act-
taatly reogiziy e Comissians au-
ceelqats-

oa reschteEl ad
both kel LD. TAD), on tre otter had,
rot oy wauld hae mece it 'der tet
slrivisios ae oedd’ e wauld e
ghan tte word slomsios a destically
wick meening ad would heve worked sev~

ad dater nmportat dags n te Ste
Locataan Laws

The met ngeoEl sSss in
92 ad asicbal LD. 6 vhich
would arerd te Site Loatian Law
ad regEs. Onecfih—s—:mnmj
d”srgﬁsacthj n st 22) dtr
"comercial afrdslml(helqmmls
te worts ¢ sliisioE”. The
arendnent’s statevent of purposes irchud-
e “¢) bmeke ktder tet slMsios
ae vvnhn te oaee dof te lav
The attentin of tre
mev\asagalnspmﬁﬂlyoimmbtte
fx tet tte Commission wes NapeEEy
tre Act © rduk rescintE ceelqats

of the .Site Location Law to that dan-,
the Environmental Improvement Commis-
sion had processed 102 applications for
approval and csivc of these bad involve.?
subdivisions. Legislative Re>-ord—House.
June 21. 1971. at 4397.
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Cits- -,s, Mi-.,
CatEet of Bt aooopanying House
Arendrent “A” © LH. 235) ad tat
s pesat gpeal fron te Comissions
ady, inovirg a cetemiratian of ke
t\e et wes tten pading ncurt (Re-
maﬂe of Rpyesatatne Oven L Han-
ak, Lagssktne Record-House, 105th Leg-
HHue, & Seoal Sss, 192 o 7).
The House wes Infomed by Rgoresanta-
e Lauis 1 Varstaller tret te purpose of
te bl ves ©meke kder tet residan-
= shoimsios ac within te gplication
of te Ste Loatian Law X
RecordHose, 1B Legeidiie, H Je-
cﬂmma'ﬁ@

Eerd H. Snith ©d tte House N dHale
et 85% of tte gllicatios adted Yo by
tte Gomission in te st o years hed
ben rescbtEl shovisios
RecordHHose, 16h LeodAiure, 1
ad ==, 192, aksss -

With tis infamataon kefare & te Leg-
HHiieasds tre aredrents

Wc frd ksgy nar ss=sat
of loektie et tet te 106th Legisla-
e, avare tret te Comission vwes nia-
pretag te Act © rduck resotEl sb-
oV, ok o affimatine aotion © -
dcie a antrary e, rigedted 1o et
tEpts 1 ree some  1esirtiEl shoivi-
s0s fran te of teActad
rdly aded © ad tte gEdfic vorts ‘-
dudirg sidivisan 7.

Ih ar gonin te Vh n
tetd © rduk anacial  reschtEl
vhich may sisatElly affet evirar-
mnt. But dd tre lagisltiue inad te
Act o affect aomercial rescltEl ceel-
te tat, shdvicss it o s by pin
ad offas te bIbs for s © te pdi?

We arsidy tet ts s tte Llegsla
twes nato.  The kesic ey of te
At, s ddoad by te legdHUEs
Sateet of Fupcse, |+ © aue ta
“arh dbelqoEs ivill he located N A&

9. It beeam-i P.L. 1971, 8;.e
300 A 20— 47V”
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mamer vhich will hae aminial! adase-
neEct on te retual ervlrmrmtd:itar
UTaUings”. (ETﬂ’HSISS.mEi)
legdiatue foud “tet te koation O
ah Bl nmoat e
Ht oy © tte cetermiratian of tre own-
asofachdeelqgpeaits’.

So1in 433 reguires a rotifition o te
Gomissian by ay pasn ety ©
aHut ar qade ah a ceelqreant
kefare commencing @sricion ar gqeEra-
o The Comission B tten enponered
Wapprove the location A Stelile ahear—
1y taen.

Bl The lagee of te At ad 6
dex uteriyig pupcee it te Legis-
Hues nentin tet a deelqoant with
apsr@’erpq:ersﬂybobtmgeltemn—
romett dodd ot ke el n areas
where teeviramatt B
pﬂjeofsﬂarrgﬁem\mﬁntpb—
icinuy.

Tre Agellat ages O s tet kves
te Lan 5 Nt © peat ats
kesg doe © te ld vwhich would lam,
te bd ad te, tadae, teian BO-
redied O te persn who will b te a-
ah s te bulkde— ad rot © te pasn
who nerely shomicss ad ik te bBd
With tiswe aot ayee. The Lagisla-
e natd te Gomission © syunE
te pgrsaks vefore te hamiful act cauld
kedre. The Act Bapreatie mesure
ad te myuy gt © e aoickd en
Wm 1epreatad as o as plas far de-
\elqoet rea tte harm vhich vall ac-
ar yom saopketion. We would rerdly

et tet te netd ©
[Dtpme tre determirataan of suithility of
an aea 1o a st util

te Hs hed ben sd © purdesas who
w;l, lmlslsrtrgmmtmdsma’
mmaemt[misn—asvell

vidins oF- a oAl eviranental dissa.
Furttemore, ifa sloivicer hes <ld te
s © rueras roMvda pudesars
each of whan, anong oter twgs, B

Session 19711, eh. (114 § 2.
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arstnot his o hudding, atide his on
kd, huild his oan drivensy 0 tre shiet,
ani poace far his on snlaysa/\ege
dgs, ttae wauld ke ro ae “mntetiry
O ast a qeae a deelgpeatt”
who culd e Feld regoside uthr te
ke Wecbrtta&ri:ebttel_q;sb—
e an et tret gt < Inpor-
Htt)itepﬂcvelﬁremmldsm’
fran s reet Tty

E1l We cosda tet loth te
tlEl‘lB’t&tiﬁESlEtﬂﬂyla”g.EQ—:‘d:
teAct rescbntEl chelqoents
n vwhich tre chelqer nerely sioivcs
te lad o bis ad dffas te bs Tor
sk witot ay e © astnot
bualcegs ar o proack acbrttios” Inprove-
mts ar sves an tte s We db ot
fird tet tre Act s © INapeted ad g0-
died B oduttiodly npnssile.
The shomvidirg Btte ritHl Sip nauh a
chvelqret.

The Comission aredtly ruled as Bt
tet ts prtckar et ceelqat
B a cnercial ceelgret vhich may
sisatElly afflet eviranat reuinry
apliae with te poasios of te Ste
Locataan Law.

Constitutionality of the State’s exercise of
its police power under this /let.

) LeGRA 5 et Sokoveth
Sete
aneas of mnimzirg, thragh te eer-
ae of Bp]te rmer te imgadde
carege eirg doe © te eviramat
But tre nere of tte aotaon Hen
ot oare te ity tet tre cb-
vie vwhidh te hes doen Tor
tre phlic potection Bae which Barst-
twtodEly pamitierl. It B Ldesites’ an-
tetion tret tre LegssiAture hes rot dosn

athaceachae

[7¢] harcscaatanofte\did-
of te LagdlAtuesdoie of
P acoplish spupee we e nmird
tet dl Acts of te Llagskiue ae pre-
aud © e odittod, te ts Ba
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presunpion of grest strapth ad et tte
buten Ban him who dans tet te Act
B uwstatutod © shov s utostt-
tiodity. Sae V. Fentestic Fair, 138 Me.
A, 1IBA DI (1KD).

Bio] The S B mmited, of
aue, beats teplie forte
protection of tre polic velfare, stety, or—
dr, noals ad resith,. Acentaal e
are of Arerica v. I'mae

16 MVe. 5, DA R (9B). ks
slfeaht N ttee tnes of roesd
aaaEss of te 0 of te emi-
ramatt 1 huren heslth ad vwelfare tret
te See may ak if tads pgady-
areere tte gdlity of ar, sal ad vater.

[11] To d otte Saemay pstifidly
Init tre use which sore oarer's maly meke
of tar pgaty. Cur law hes lag rec-
aniad tet a ladowrer holds his prgoer-
ty sijat o tte It tet e may rot
e t te saas dssdatag of te
pdic.

As exrly a5 185 tte e body of
te Gty of Bagor detemired tet tte
pbliic ssiety daranoed et woooen huald-
o5 duild rot ke hullt n artan setios
of te Gty ad eeded an adinae fa-
bictirg ovrers of lad nttee aress fram
aantirg wooden huilldrgs an trer prgoer—
t. This Gourt ydeld tre astitttio ity
ofteadinrae s

Tl rglatios may fatad adh a
Lﬁa,adsmm of prnele
pq:arlyasv\njdmeqmslote

atas gradly. This B ae of te
kerefits vhich men darive from assoiat-
g nomnites. It may soretines
Qs an Immaiae b an rvo-
Lel; hutte hes a copasatian, Inpar-
taaay n te graa aatee.
Lans of tis daad|er ae ugEestiae-
by within te sge of te kEHle-
pover, wittout npairirg ay osit-

MSC - 3
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Cite »<. M>. > a i<i 7,

reely ke & ejoEl
- - -7 \edleigh v Gien, 2 Me.
4B, 45 (185).

In 197 te \ary thilcsgdy aontared n
te stateet of pupce of te pesat
Act wes hy tre dsties of tD

Gurt n an Gunin N vhidh tey re-
g0l o agestian fran te Maine Sen-

e The Ssate roured whether

“In atlr o prorote e camon vel-

ad te comon velfae of te e’
While te Goinion of tte Jstics B ot
vwve fid tet te ressmirg

pecht,

vwhich e © teir odisios Bnost im-
pesie. The dstutes fard tet te pro-
would rot offerd te aon-

rot ke den o phlic s witot st

10N. CQrstitutaan of Vaire, At
1,8:,2. Sixofte lstieEs asieredo
qotrg with gpoel te lagege of
(hef 1stie Shaw N Comonvealth v
Algr, 70eh. B AHRD) -

"fle thrk it a st piodke,
grovMirg axt of te reture of vel l-achrad
aMl soety, ttet evary holld of prgoer-

10. The to .-luwecr.

that a "solenm occasion" I not .«
inasmuch as the Legislature hal a5

t, hoveer dsolle ad ugalified
may he his titl, holds ik uthr te iIm-
plied leality tret his uee of kmay ke ©
tet iddl rot ke nuns
te egal enjoyrat of attears having an
egal gt © te enjoyrat of tewr
poEty, or nuas o te rigts of
te comnity. Al pgaty n ts
amovealth, ssvdl tet nte Nar-
a & ta Iy 0 b valas, B
cerivad directly ar wdiredtly firan te
cematt ad reld st © toe
graal regiatios whidh ae
1 tte comon good ad geraal vel-
fie Rgts of pgaty lie dl ater
Bt © ath reodle InitEios n
tar enfjorait s ddl peat them
fron keirg Iyuos, ad © s ree-
seole restrants ad esteb-
Idel by lav & te lagsidure, uter

pa 1B Me. a 80 @A ot 660,
The Maire Jstics a0 qoted ad re-

rd _an te lagee of te Marylad
fort nWindsor v Sete, B M. Gl c-
AWISTEERY o

wHaty of eay kid seld ab-
Bt © toe rg Ao s vwhidh ae ;-
essary Tor te comon good ad gareral
«dfae. Ad te lepskiue h s te
poner ocefre e mode ad mammer n
which ae nay we hs prgarty/’
ofvbas ad Asers, 3pa, 13 Me.
a8B @A a6,

The Tistiessad -
ihce ae o reos of ge.

Wegl'tfréﬂj s 9t aorstne
. of te odtitticdl poasin t

uestion could he
Justice £1 i.r

before the
The Q)

M- ws ],

MSC - 3
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erg rgdle of rendd-. K tte on-
as of ke ttadks e veste then &
will wittout State restrition. te Sale
ad ispple may ke Feldesdly «1p \a-
e ad ae get pupoee ¢ goan-
sas, 9pa, B e, a8 QA &
65.

Ih York Harbor Villlege Gap>retn v
ttiodity of te saie whidch auttoriad
uvillee capoatios © esct znirg atk-
rencess ad of te adree eaected uthr
i The Curt Tdlloe tte sare reesoiy
&5 10 tte ssxptiality of prinele poarty
10 IESINaios Yo s e ressttasd by
trephlic naet, /Ay

"It Bsad tet olice poner hes ik

tﬁen, ad prtgs ot ke defred
withpeasio. .

k Brot tre offgring of oditttios.
it 5ok tten any witten ar ittt
It Btte porer vhich tte Steies have ot
anatad © te rataon, ad vwhid by

1Ftre i Badtdlly ad 31 datiEly
an nuy a inEimeat of It pbic -
|t hay of i agEts doe au-
nerated, a reg ety ar retiecrirg e
ule ar adiree afomirg Fado, if

300 ATLANTIC REPORTER, 2d SERIES

itsdf reesaeble ad ot marely atw-
tray, ad rot videtine of any crstat-
tiod limtetion, sNdl KBt a
cgarnation of prgearty which tre Con-
sttt fabds, bt an enforcarant of
a @t siget ovhich pgaty B
Feld”” York Hartor Villee Corpora-
o\ Ly, spa, 16 Me. etsso .S,
WOA &35, 3.

[213] We ceadyr Kk roidde
tet te Imrtatan of = of prgarty far
tre pupese of presarvirg fran ureesoe-
e cestructaon tre g Ality of arr, il ad
valer for te poecto of te phlic
Feshth ad velfae B within te e
poer.

Constitutionality of application of the .-let
to one 70ho only subdivides.

Laesites des rot day te poner of te
Sate o at prgeerly uder tre poliee pow-
a o posx tte emiratett bt ugs s
tet tre gplication of te Act ae who
merely aloivicss Barstitutiodly fabid-
dn kagygss tet a revehal Act nust
ke desiged ad gplied ratiodlly ad res-
syebly © asee te puposss farvhich
teAct wes szl The el ©lraoid-
al, te gpellat antats, Btte daeging

rot when te lad saly
plasad te isaeskl Ll schac-
Mty aestig te aurs m te
b, te Aqellat ages, tae Bro u-
tn ar npect vwhidh e affect tte evi-
ranait ad O te gplicaton of te Act
D a mere sloiMdy &5 a pasEe ©
his Hiirg hes ad B rot diredtly el
oteActspupese.

4] kstieta teActad isap-
plicaton uthr tre police porer nust heve
adar, 1| ad sidatE i b tte
pupoe of treAct. .

"™In athr tet a SEvle may ke a5
tared a5 an eaa=e of tre ol pov-

a, te cuts mst ke de © == tat

MSC - 3
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Connection
between pur-
pose and pro-
visions of
Act.
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Me. 749

('if.* is. Me., WA 273

te evctrat hes T ksdyet tepe-
vantion of sone offerse arrenifest: el
<r tre presenatin of te phlic relth
. noaks. a ggadl velfae, tat
tae ssae dar, |, ad sisatsE
aaTection betven tre assuned purpose
of te eectrent ad tre sl oA
sios taaf, ad tat te Hia b n
e dlan, gpreceble, ad
mamer tad tovard te Idmat
cﬂredga:tfrmhldﬂrem/\ersa
aoesl"" Sae v Union Gl . of
Maire, Bl Me. 45, 47, 10 A T,
7]2<]%6,qﬂirgfrun]6C.J.S.Cm—
SCuod Law §1%, a9,

5 In ar qoinin ah a aTectn

"—tvem tre pupose of tte Act ad Isep-
piiation o tte shoivicr Bderad ree-
sdle. We hae adiud el nts
o tet te legshkiue nietd ©
aponer te Comission © peat en-
oAl danege befare baours ratter tten
pamit te courae of harm which

e tten ke arad anly at grest pillic ex-
pree- ifa . It Brot uressaeble ©
plee yon te shomda who plas te
runter, Sead loatinof te s e
siael for uk te msgl]elw fa
a0y an reqatedle 2is )
cd clanty. ﬂestr?%gfrsabs
te st I N a camercial ek tE
ad te legsbdue resoe-

i cociud tet te phlic velfae re-
qares tet cowd ke eaasd tvath
te sihimvicyr ratter tren atteplarg &
thragh On ts a2 D dffaat pr-
desrs Whose pqoartees éan pargs e
a & tat Ha e bease of der
veigt ad cmtrabin of nunbers-

1does the Act take Lakesites land zoithout
»ipensc:i-:in?

6] We s ro et © te Ldesitess’
anientio et te gplication of te Act

te reood rdicass tet te Act ss gl
asitties ath an uressaeble budm

Yy te pgaty s wauld egal an un-
e v. drem,

Is the Act unconstitutionally vague and im-
possible of compliance?

[17] Tre Apellataages et s
bd sleig @en firon &
beca ee te aia|avhich tre Act repires
tre lathrer Orest sBustatuosEly

vegLe ad npossible of aonpliae.
Stion 434 reuires tte Commission ©

3 No ada=e affet on ratural evi-

rame. The hes
mede ecko ate proasion far fittiy itsdr
hemoiasly nolte retural

eviranatt ad wll rot adaely af-
et easiy Lss, SECdaada, retu-
A resucs a pgaty \dles n te

S an uorstiutiod o s mruqﬂnya’najortgnuicicall—
ad wittout copasationu ig i
Il. Constitution of the United States, Amendment V; GYBIHUAION of Maine. Art. I. § 21.

MSC - 3



Justification
for regulating
land sub-
divisions.

750 Me.

4 Sl tps
ment valll (2 hullt on sal pes vhich
are siteke L te rature of te uthr-

day'’

ldestes poests tek a5 £ By a
slrividr kot foeee te
oty © ke perfomed an tte Ios ksdb
ad 0 arot atd te fulure acbgecy
of poasios g © i owd
ad nmainterence of reslttid vater sp-
dies. To ke sug, te Act inposss Yo
te te nere slov-
cbr— lesmﬂtllltlsmhld\remsrd:rm
n te @ The Legskiue hes detar-
mined ttet an owner of a late tat of
utbelqed bad may o koo shonvck
i |l te ks ad ten valk anay fran
te tascon rdifleet © te b &
tstgie tet may resdt when aostnc-
tinad coyay ral te mgeaty of
te emviranat bwittstad tre npect of
te chelpet. Kknmay e tet ts re-
soshlity an more easiy e met by a
slbivicerwho Baloa arstndor of te
bulorgs bt & seqAly te regpshility
of tte slonvacr who doosss anly o sl
te bae s The duty B0 dobt nore
budesore s tte lad B s sutebke ad
imay ke npssible of apliane if te
eviranatt sof a tye rgxble of 35
oy te pgosd chelgpet. Inte
tet tte Bd ke s o aotter pupe=e
a tet tte npect of te sare e ke di-
mndel  Inmeny Stetios te shovi-
cer may ke ddle O mest his buron of af-
finatnely derostrating © tte Camis-
I tet ke hes et te atlaa thraoh
stideday @ditios n s rstiuets
of sk We dorot arysidy tte lbudn ©
ke uressaeble N view of te oardirg
phlic raet

The Xew ire Gut eqpesd
te sae ksic i when i foud
tet an adirece which regured gaxoal
of shimsn ceelqrets arditiosd
ym te ceelqas g o et
gaigs ad sy, anegs, S0k
valls, vater nairs, sas ad dtrer im-
proaetts dd rot npose an uressaedle

MSC - 3
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The prgpesd chielgp-buden yoon a rescetiEl cbielqar

a
amutt bataaygofhs bd The Gurt
aptd te of 2 . The
LaN(JmeirgardPlam'rg,o’LZL§9
(1x8)):

“Se te shvsaon of a lee
trat of lad o a nuner of sl
huldrg ks ad te chelgat tee-
d, atea for el o rdsrd
upesss raess te\ale of te lad
nte agapie © te sloviderad &
te sre e nposss new lburdls yom
te mniaElity ad, lfLrtmroIIEd,
U otter elerats n te camunity,
tE\ellilycfanlrgadlylmHte
shonvicer © aoply with reesoedle
@uitios rdaay © ket ge d,
location of ad wadith of roecs ad sice-
valls, te sl of reessary slam,
dars ad sas, ad o Strnansa.
It s o tet e sloivisin vill an-
fom © te kAl reureets far te
sy, hedlth ad gereral velfare of tte
=g at overs of te rovdal s
ttaen ad of te comunity hes e,
gradly raagial.”” Bleas v Gty
of Madester, 18 X.H. BL. I0AA
1, 122 Q98D).

The Gourtacoed:

"Tre slomvsion of lad bes adefrte
eqonic nEct yoon e mnicxality
ad hee te reglatian of shovisin
aotmitess hes e astared a5 ameas
by vhich te iaests of tte pblic ani
te gradl tapayer may ke safeg arcd
ad postel  Sie tre shdvicer of
lad aegiss tte red Tor kAl inproe-
mants which are of gecHl eefit o te
sitviao, & B asictad reesodle
tet e doid bear te ast e tan,
?nuuﬂ@ardltegaaaltaw—

[189] The Apellat cooes teat
te requreat tet a prgoosd develp-
mernt nust rot ke hulton sall tpeswh h
are usitedle © tre reture of tre ukr-
tHag Ba reesadoke o€, ad we agee
We d H tet ttere e ke ro sam-

Soils must be
suitable.
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MAIUF

Pit.- as. Mo. 5

gestion bt tret tre LagpsiAture may prgp-

aly darad Maomalepomwll
Emece o kadhg, parkirg ad taffic

movement ad hes dore odiardy.

The raquireet tat te Comissin
musst he sstishied tret trae will ke ro ad-
\a<ze effext yon te reud eviranait
B tte \ay slstate of te Lapslaues
effats © rede dgoilto of te ewvi-
rament © aminimum.  Whille most sh
ceelqorents may ke eqeoted © “affect”
te eviranait D te edat
et they add 0 tte darands alresdy mece
yan i, E Bte unreasonable efm:qn”l
resucs whidh tre Llagidiiue sgs ©
aod by erponering te Gomission ©
meesure tte refure ad edat of te pro-
[ Lee goarst tte eMiraments Geai-
tvotadetee

kol
rot endow te Gomission with a reked
dsaetion ad ithes lare estddlid el ante-
ra © gk tte Comissions eaae of
s

Vhile tre Lepssiature hes usad greral

sEdfic rieEdts nvhidh te ceelqret
nust rot offad te phlic Naestad n
vhich tre develqorent wauld e ecola-
cly rhanias.  The Act reagizs
te phblic Nast n te of
te eviramat bea e of s -
o tegdlity of huren Bk, ad in rsst
Iy tet te phlics s of te

eviranat ad isenjoyait of te s=- phlic

ric \ales ad retud e reEhe
aschaan, te wd tans
Gxble of beirg uthrstood N te et
ofteatmedll. The Lagpskiure hes -
dad tte phlic naest npesavig te
eviramatt fran aythig more tten
*2. In 1972 the Legislature, in Special Ses-

sion <luring the pendency of this appeal.
«diminaTv*! this condition as to property

Me. 751

minimal destruction © ke spnar © te
oners ngts n te we of his bd ad
hes ginen tte Gomission g ate stad-
ats uthr which © any at te kb
e .

[2] For ressos ot knoan O s tte
Act lﬂjESMproperty values a8 Mt
ot ke ( dieel Inar
o, te eflet of o
pgeErty \ales B atskce te sge ad

of te Act ad tte Comissian
wauld ke inpami 1y te fae
of te Staes e poer nte efoce-
ment of s Act if itdnied gpyoal of a
ceelget bease of falue of proof
tet pgerty \alleswould rot ke ederse-
lyalledsl We cosaer te adbitaon of
ts dbios afaion astuttiodly
barred ard ol

 ressn B ke-

[Z2] There gpears
Wmﬁe'—@lﬁmnﬂyleemmlﬂysbnxe,mmsmprﬂa

of ekl rotection goeaning <o dear—
I, wauld hae Hit tet tte poasin as ©
prgeEty \ales wes rdigesbke D te
efletnaes of te AL We cosidy te
s e :adle ad tet te \ddity
of tte reraitey of tte Act Buaffected .
The naldity of tis poraon of te ar-
tan les o diet yom te Gomissions
refisl © of te
The Comissions fadrgs meke dier tet
te effex of Ldesites” yon
pgEty \éles n Rymod, Fay, dd
rot e te Comissions deasioL

[Z3] We hae fiegetly beld tet te
Statarts which a Settie sas at o guick
te cetamiretios of adninistrative boies
mst e - detit © tet te
may knov whet codlct B bared
ad < tet te lav will ke adnnisterad
acadig © te koekie will. The
Statards here ae nuch nore edliat tten
toe vhich we foud ©le reifficet n
Vaterville Hotel Gap. v. Board of Zoniing
Apssls, Me.. 21 A D (19B) ad toe

values from the statute. P.L. 1971,

Special Session 1972. Cli. 013, § s.

MSC - 3
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of which we nS=e v. e,
Me., DA 711 (80>

We fid tet te stathds vwhidh te
aplicts ae dax, edidt, atiodly re-
= © te of te Act ad ae
alate gics Tor te alcot of hoth
te Comission ad te goliEats.

Docs the Act deny the developer equal pro-
tection of the laze?

[2]] Ay, ldesites ages te te
Act dries a cbelger—ad egecHlly £
—aal poecton udter te b Kk
ages tet tre shomcr of oer 20 axes
mst reEne te Comissins gpod
wiile te sbomdr of uder 20 ares
s o s rureets, ad © koo
Bt t BEdnidd egal postton bease
&, K5, es 1o ratiod ar ressaedle
areatn © te eviraretal L
A 21 aae sliviaion, Kages, nay oo+
tan 5 s wiike ae of © ares
may antain O rexbes. Kk seleaita-
1y ttet tre Legpskature may N s judyrent
aete dessafiatios © loy & tey ae
rot atatrary ad ae bessd yon adidl
diffaats N dess vwhidh difflaacs
beer a st ratiod et © te
phlic pupese sagt © ke acooplided
by te sate.  In re Milo Vater Compa—
ry, 1BMe. Bl YDA, 299 ( 195)).

[B] The pupee, sswe hae s, wes
© atwd te loatos of toe comer—

ad ad rdsrel which
auld siatElly aflex te en-
viraret. The Lex eacntly an-
dutd et tte e oF achelqprat hes a

detirtt reltiosip © tte aount of 6
poetiEl adae nEct Yo tte evirat-
ment ad codluckd tet & ts tine tte
phlic naest culd ket e senad by
of te rew lav © B capeis.
The jdtifiction of tte dtiircion &5 ©
e 515 st der nsuadh kgt s
ts Foreaple, nanaeawith romu-
ropal senege digesl setan, sthas n
g \alky Daelgpat, ad were

300 ATLANTIC REPORTER, 2d SERIES

much of tte sal hes a high seesodl vater
ke ad sBusiatEbe o sptic ak dis-
sl of doestic sae, te poetE
chger © tte emiramatt fran te dis-
date of sanege fran D resichoss nust
e geter ten tte frfan. a
fran B Draving tre Ire a0 aaes B
rot a caal of eq el haioe
Imgataon Dtk v. MdOraden, 357 US.
25, B S 114, 2 | KA 1313 (1%8m
Bordens Farm Pradlcts (. v Baldin.
BUS. B, 5SS ¥, ODLH A

(@B).

‘A Sele ey direct s lav aprst
what tdeans te el a5 adidly ex-
s without aerirg te wolle fidd of
pesike dhses, ad kmay b O me
te ks tet te fabicn aot des ro:
differ n kid fron toe tet ae ad-
e . . . FadsBasd ©
pemtammansearpleofv\m.

sHs te Ut
m\erdrentalb/\stbtectaltmmal—

MSC - 3

A law does not have
to address all ills or
evils to be upheld.

Justification for
specific numerical
standards.
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Ih Sae v Kirg, 15 Me. 5. B3A 76
(19%) ve foud o arstrtttioa Vot
N te desshctn of aras which de-
manded a artificate of pblic aneniee
ad re=sity ar a pamit © qadae & a
antract ame of toe amras who -
erdted beyad 15 milkes of te port of re-

qotiyg- te lagee wd by te

tegestin B V\mlheriteﬁxlg
ofireraisatmrly—ﬁ\emles B
ety abittaay as © e uostat-
twd. It sdvias tet te Llegkiaiue
n sty W ach azoe wauld hae ©
drav te Ire soelere, ad uges-
tneblyﬂedakrcwlohletmasb
where tre e dould ke drann.™” Con-
tretd Baking Covpany . Woodriing
ZBLS&23K)—37]_,&SCN5B,6)L
6 L. 1155, 1165 (IRD).

We se o indtiod a abitay dis-
amration nte golictn of te At ©
te e rees oM. ikshsatof

iy tet niteElly rdiciss te \ol-
ure of te npect lidy © €l ym te
eMirana

The distirction mece by tte Legaskture
cbes rot gypear e uressoedle.

\While tte Site Lot Law learsa re-
sblae © z2nig adirees e N tee
both sk © restrt te 12 of lBBd ©
aress gqriaie 1 tre puncse, telzsic
pupsss of te two ks ae
e We hae sad ttet te Lagpshiure es
auttorizad mniagaliaes © apt z2nirgy
adinercs

. . da regd @At o a
mrpdmne@frmnqﬂdael—
gent ad prootan of te helth,

sy, ad greral velfare of ks o

tatks The gggaty, tte ecoonic ad

rmsral eepet, te et
re=sitis, tte reture ad edat of res-
catEl, hasiress ad rdstrE grosth of
o"emncmlnyrraytfemelyoifﬁ
at fron teee n aoter mnoyality.”
Wright . Mideawd, 180 Me. B, 15,
ZDA.ZJIEIB,E%B—%(]SBD-

The wright Gourt ssedalsx

U arsiclriy te poasios of a
Znirg adinene te ey
HH\e body may e b arsicatin
te reture ad deredter of tte comu-
nity ard of s prgoosed z20e detrits,
te ratue ad trad of te govth of
te comunity ad tet of sunrautiirg
mnicyalites, te aess of uthelqed
ad st otter faoios tet rec-
esxily et nba ressaeble ad velll-
balanod z2nig adree”” Whght v
Mided, spa, 180 M. & I3, ZDAA
a5B

[ hfuteaed sdantaaek 7] Tre S loatin Law on te

B egal poecton, ldates an-
a0k tet tte saiue would N effect au-
tore te Comissin © aele gt
€S, nely. The dsae of a
reguirenent of a coprdasive plen ah
& Wes ceracked by te edblig SHile tet
vhich autrorizd mnicralities © et
Znirg adineess Ldesitess ages, re-
sls n pemel z2nig with atitay
(031 (313N

13. 30 M.R.S.A. $ 4953, repealed P.L. 1071,
eli. 465. §3. The comprehensive plan is
now require by 30 M.R.S.A. § 4002.

300 A 20— 1

oter had B rot direded tovad pro-
notang an acerly comuninty grovth et
1y ae awa of a comunity © dl ater
aes. It Brot s with were a
daelmrertﬁephengaaalbtaiy

te deelqet Hes plae naman-
rer cssat with tre rexs of te pdlic
fr a ety evironet X dd ot
gat te Gomission te attoity ©de-
tamire where te loation of a deekp-

14. King Resound Cu. v. Kinironmental
Improvement Commission. me., 270 A.24
X(i3, 80S (19701.
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t: {mmt Ir\le Q\/ila—

U D ttese uk prga

-V ciNtim . vVMity -adhdcs
c27% av. Iaen1; mp? ad o
ar.s\heh te mPGd mrv et na=-
H tet £ MY <€ 'tov. namrer
wd lac aminial ad\ascimact
W & ¢ <aqmu'l Trere Bro
z Winrg tic*ily L te Conmis-
A n ot r drav a aoprdasie
pr e 12 1t of tih-Mie Lostion Law ad
te | SamchaSrot QsbHd ae ©
a prd © kot lee. patgs
Try gz te diladiv- winmh trepes-
o0y Soh 1 inelade e loyd
phiyse Ha  Th_ali.anof
*C e "odn Law N a G WG
uter Jrdhe of te ediat
ahandf te seUe Brotn isdfac-

poe€m ad tae cro e~

T ttae =l gthadnEA ©
J -

»tet te gpkcatiot of te Act

Jeatxamos . di-A te Heasos
g™ dte tre e a Tabrd aostiktios

MS: A strag policy agarst presel
g "L 7view hes e nenifest N te

decMos < s Gt far many yas.
Hand . X MNas, MSMe. 465,47, SBA
2d'1 v 35 BR.. The prapke tat aly
frd juats ac e for gl e

-Tesnal ntre siiolure of ar
Marme (Ml Racks ad Rfaaortay review
Battoiad oy wen atared by als-
ne N te ia Gut n ecpticd
S a0ss 'ITecEﬁiticnofﬁ*alng—
ment as ae which "“Tly dads ad dis-
jees of te wole e lkaag o fu-
ta gestios o te fulure cschatim

ad juyett of te cut' Glatrdk v

15. M.R.C.P.. Rule 72(e).

An excellent discussion of tlie final,
juusrment rule is found in Fo Id. MeKusick
and Wroth. >Fn?+~ Civil Practice. 73.1-
73.5.

10 EPVi-rix' September 23. 1071 M.R.C.P..
Ride 73 wns amended bv addins subsec-
tion tfi wi.leli now provides timt an ap-
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(oo, 2 Me. 21, 3B, 0 A TA ¥/
HS™-M ertraces aur presat prdolen
e . 1s of tu Bviramental In-
poarat Comissian ae wolly Satuio-
1. King Resource™ Carpany V. BEMiran-
mntal Inproeret Gomissian, 3pa
The auttarty todiqse of =espresied
& hearirg vhich tre statuie gines tre En-
viratenal Ihproemrent Comission B
0 "hede frdags of Bt ad e an

ad’ga’urgcrckrylrgpﬂrmcn

The justicion of te Law Cut B
do afely kay. BMRSA §4%7
proacss T an gpeal dirett © te Law
Gt fran an order OF te Gomission.
The statib St

"Tre awut sdl dock wether (e
amissian aded ad withn
te sge of ks attoity, ad wether
teatxr B by sistatEl ea-
e, ad on te kess of such deasn
rov G’HILCQ’TEI’ItafﬁITTII’g(IMll—
fyagach cetemwrataan.”” G

2] There B dmt ay

apletely
Sautoy attoity far te Gomission ©
presat an niardoutay gl © te Law
ertcrﬁ'tteLaN Gurt © etatan
direct gyeals on apiearedl s

Alttough ldesites doe o afire s
nte an atadkan
te Comissions purstidio ad vanad
te gt of atsseamatian ad of pre-
statin of e, te Gommissionsar-
cr iy 'tbads ad of te
wole a2’ ad kaes ‘1o futter ges-
Jugrent” of tre Commilssian as O tte de-
\elqrent & presatly prgoesad by Lake-
s
peal from an order of the Environmental
Improvement Commission to the Law
Court shall be taken “in the same manner
as an appeal from a judgment of the. Su-
perior Court in a civil notion” except for
the time pc-iod within who h the appeal

must be taken. This amendment supplies
no authority for interlocutory review.
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D3] We fid tet te Qrin—im
aded reg iy ad within te sooe of s
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fimed ad tegyeal ol
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STATE EX REL. BRENNAN v. R. D. REALTY CORPORATION

Me. 201

Cite as, Me.,349A.2d 201

staTte of Maine ex rel. Joseph E. BREN-
NAN, Attorney General and the Board
of Environmental Protection

V.
R. D. REALTY CORPORATION.

Supreme Judicial Court of Maine.

0. B 195

ning an Inution prdhioitiny aostinc-
of slovsio. The Johcal

dviEvwes neastlate an s cile ad
ths ot sget © mniaal slovison
by, ad tet slovision pgect which

ves beirg develqed n 1957 ad 198 ves
reats of te g loa-

M.RSA. 8§84X6.

2 Municipal Corporations <€-43
Where lad hed ean dvacd 1o kits

municical
shroivisn law vhich ves ot gplicole
0 shiMsios N atd eadlBE
Sptater B 971 D MRSA §456.

349 A.2d— 13Vt

MSC

3. Health and Environment <€=2%5

Where ttare wes adive ad aontin-
uos of shimvsin pget
drig 9, 198 ad 199, pget ves
eapt fran te S loation of ek
mert lav which does rot gply odaelqo-
ments utker astctin an Jay 1,
190, dieayddqea of dity b anply
with tre rotrficataon reppireents of S
bv. 3BMRSA 4l et sy, 22, 43,
48,

4. Health and Environment <€=255

A detemiretion tet a siomsion oe-
\elqratt B sijet © reglation by te
Eviramental  Inproement GCamissian
a e@pt trerefron by te gadiater
dase duid ke mece pelnraily by
Gomission itsdf;, jdical nEenatian n
tte aoasy duld e plae piar ©
ay annistrative cetemiretion aly in
rae rstlacs were e sy ae of
lav ar were dief sagt Bleod &
peaty of admnistrative acp oy b ghe ar
were nuoiie |def B0git bmain-
1an Jatis quo paroing hearig ad adlr.
3B MRSA § A48

5. Administrative Law and Procedure
<£=228, 229

‘Primary risidiol” ad “edtas-
tin of adinistratine revedies” ae oth
dcsly dllied n kesic fuction ad ooyt
for eech rests on prenise et an gy

6. Administrative Law and Procedure <€=229

“‘Bdesstial’ Ba cefaee o jooe
reviev of adnnistrative actian ot as et
deared aplete.

7. Administrative Law and Procedure <6228
whether te curt ar agaoy duuld meke
vt oS
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8 Administrative Law and Procedure C='228

The “thdrre of primary Ui’
Brot an atterpt o allo=e porer betven
auts ad annistrative apoes.

9. Administrative Law and Procedure C=p28

As a natter of joical i/, curt
will greaally ot dsoick an e aaeEm-
g which an almistralne aay hes
dosion geaty utill aftr apoy hes
aschd te Be

Cabare Honard, Asst. Alty. G, Au-
gsla, fa paaff

Madell, Raymond & Balivesu by Jdmn
G. Maddl, Levwstn, far cefatht

Before DUFRESNE, C. J, ad WEA-
THERBEE, POMEROY, WERXICK,
ARCHIBALD ad DELAHANTY, J.

POMERQY, Jstie.

The juristidtaon of tre Maine Board oF
Bviramental Rrotection © se ar day

loatin of Deelgeat s, 3B
MRSA 84l e, Eh e nts
@ s a it of te drial of a perme-

i qeetiry a Sioivisio within e mean-
ig of B MRSA § 425) B rot cb
rieel

Al aged B tat gpEllee dd ot
“Totify te comissian N wrtirg of his
[&d mietad of te reture ad kot
of ah daelguatt” befare comancirg
iIsosmndio. BMRSA. 8§48
& tte it of a frdig by te Gt tet
te dam assartad by quellee tet kves
eapt fran te poasios of te Act

I. "This Article shall not apply to any de-
velopment in existence or in possession of ap-

MSC

349 ATLANTIC REPORTER, 2d SERIES

uter te poasios oF BMRSA. 845
wes \dil

This gl by tre Sate wes ssesaebly
enterad follovirg tre dial of a coplaint
o uoo

We day te gp=l.

The tsae ot ndpe. In e 195
a exrly 19, te prgoarty ngestionvwes
agurad by te Duoe fanly. A capoa-
0 ves sbsgatdy fomed with fanily
menbers as ke stakoldas with te -
e of ceelqoig te aea sffetly
O pamit te ke of s

In 1957 a antradtar wes hired © der
5 milles of rough raecs o eddle progec-
t\e pudesas ke don te pogaty
durig peniak of faaddle veathe-.

In et sare year a aottage wes hulltan
te pgaty. The ctage wes tsd s an
ofie ad azsiodEly & an
dellig. Hetrnaty wes aoredted D te
(may. A gall am wes deasd ad
nece sutebe for i & a gdll aplae

ladig as
In 198 an agirex wes aeploed ©

preare a raugh plen of te aea ad ©
ae te it detded on te pn O ke

ggadlly rdicaad on tte aufae of te
exth. This work wes anpleted duig
tet v

Many thasads of dlllas hae ben
eqatd by te daelge n

of teceelqmat farteskeof s
All tex faots were faud as Bt by
tre pesdig 1se.

The coplaint far nuctionvwes Nnto
Gunts.

Count 1 of tre int allag a vio-
i of tre Site Location of Develqorant
by, BMRSA S§4l e s

Gount 1 allegee vioktion of te munici-
A shivisin by, D MRSA. § 48

plicable state local licenses Woperate or un-
der construction on January 1, 1970 . . ..”
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In rdliry a5 he dd tre presidirg stice
kesd his achsin et ttae wes o
vicktinof lavan S 48 of BM.R.SA.
ad St 456 of D MRSA

|
St 48 poads tet

“Tris Artacke sdll rot gply o ay de-
\elqet N edslate ar N EEEsN
of gpicoe seie o bA e ©
qeEde ar uthr astrncin an Jan-
uy 1 1907

The codhusion vhich tre dstice kelov
reeded was:

“l fid tet s wes uder
astrctiar” an Jauary 1, 90, ad
taciae B by stion 45
fron gplication of te Site Lacatian of

As © Gunt I of te coplait, te
Jstie refarad © D MRSA. § 45,
peragrgd 5, vhich rests as follons:

“This sectaon Sl rot gply o prgoosed
shivisios goed by te planirg
board ar tte mniaial dificels o ©

B, 1971 n acoodhe with
ks tten in efiect o ddl trey gply
D slriMsIos a5 cefired by this ssttin
n adid eadlae n Sptater 3,
JQZLirBtoidrctrqureapoalunh’
priir lawv . . !

He ten aadudd as follons:

“1 frd tet tte area uter aosica-
o wes shomvided o o Segptenber
23,1971ad1tstltebsv\ereajwlly

ardrraﬂedeittarlwstdp‘rs

a regla nerkers ad nunbered &t a

e when o gqxoal wes regured by

te mnicality uder pia lav ad

taefae wes by tte tams of

IMRSA. Sctin 45,

The “friar law” ves tre mnicial sb-
v law as treed N 193 This s
th poadd, anong otter trgs, ‘A
numnyrray reg e te shivisn

At dl tres naterial ereto te Toan
of Fhigesburg hed o atral-
Irg te shovision of bBd The S
orts © skstion B of Saian 1, D
I\g%lgé. 8 4%, which raas, n@at, &

“In a muniagality vwhich des rot hae
a plamirg load, te mnicyal offias
S’dlaxnlsslsajfrﬂepjnﬂasd:
s st

Tly neck, een ttogh tte mnickality
hes no plamirg board and hes adpted o
With tis argumant we ot agee.

P MRSA 8§45 care o keirg s
a resit of Rblic Lawns of Naire, 1%,
4p. This Ggoter wes atithkd
‘AnActIh/lsrgﬁeGe’eralLa/\smlat
g o Mnaslites” Ssotin 1 areod
te Rvised Satutes by attirg tereo a
new deptar, whidh trurbered DA

St 6L of Qgpter A @F vwhich
slimvsan of Bd B a @t), poads:

“A nuicrality may at far te pupoese
of mnicial ceelqeatt acoodig ©
te followy poasios”  (Edesis
spli)
Arrongtmsepmnsmssmm
vwhich we ae pesatly aoemed: ‘A
mnqdnymay regle te shovisan

This wes nerely an Bebling AL

kot ke tet te
Selecten of tte Town of Phigesourg hed
attoity © rgle te shovisin of
kbd nte dsae oFay adirene esdt-
a paat o ts Beblig AL Sine
te Towmn of Fhigesurg did ot s fito
adpt a shivison adirece util lag
daftr te shovsaon wes comenced n
1%, we thrk ik ggaet tae wes

MSC -4
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fact that prior to
1971, the Sub-
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merely an enabling
Act.
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reguirevent of mnical gyoal o te
shiviao & tet e

[ :
At Eas, Le,

“Inamnicagalityvhich desrmothae a
planirg boad, te mnical offias
Sﬂlactntssleajﬂttepjp&'scf
s s’

nmean tret nany municxality which hed
apted a lad shoivison adinee ar
regdiatin (Which Phigsourg hed b)) if
trarewes o plamirg board ntremunicl-
ity which culd gqroe tte et of a
praooesed siovsin, e municial
@asvere dirrded badt nte sedof a
planirg board far te pupose of gvag
guoal.

In tte dsae of a duly eected regla-
mfrshi\msmmniciaalcﬂiﬂ’s
ves regared far a shoivisin

uter tre deivie &5 ktred et tte tire s

We hold tte presaceg Jstiee wes ar-
ret N his codiam tet te siovisn
N s G wes nece &t a e when 1o
groal wes reguired by tre mnicyality.
IPMRSA §4H%.

Allat dregs datleton © D
MRSA 8495 ad deernes tet ©
free of tte gplication of te nunical
shoimvson by, tre shdivisio must leve
ben “n attd eadtla®E’ an Septenter
3B 9

The Legsslaiures e, tte gl
s b gqoe fron sire, sdax “tat
N tte e of pgedts far which nunicy
groeal wes ot regared aly toe ac-
taly apleted by Spteter 3, 197,
wauld gdlify for gadfatiter’s rgis”’
Acpin we mst disgee.

The satile wss tte words “n aotd
easteaE’ ad ot te words “adidly

What wes “natial easta=?’

MSC

ofi- SIiy

349 ATLANTIC REPORTER, 2d SERIES

The amsner is: “Sloivision & cefirsd
by tis s’

We reed tte ssotin o vhich gp- ot seoio®

The asver E “Sctin 985, -
ggh 5 of DMR.SA”

A shoivision wes cefired by tte Act in
diet adl s mataal btsce s
‘A dvisin b tree @ more Ks n
utmaeascrﬁrcrrrore s n

There Bro dgoie ntiseae it tet
trare hed been a dvesaon of te oA par-
d of lad nomany dsad & tepe-
X Jdetie foud: “tee ks vware
anﬂwsx\e;ﬂjadnanedQ/stelrls

a reglar markers ad nurbered” befare
Sq]m‘mr?& 197, tre aitra che uter

E]1 We ae stisfied tten tret tte pre-
Sy Jstie wes anedt i his fadig
tet te sloivision vwes “n adial edst-
a2’ within tre meening of tre gplicbie
e

Bl We liewse cadhce te pesidig
Jstae wes anrect n his fardig ttet 3
MRSA 845 eaptad tisdelqeit
fran tte gpliction of tre Site Loatian
of Davelgament law becaee ““tre davelp-
ment wes uthr crstroctian an Janary
90

Wea;celhtarg,sitﬂ:lteaqdke
hed aardored wetever “gradfatrer”
ngis vhich edstdd Base, Kt |5
rothirg wes dore © prosaate tte develqo-
ment o a pariad of e yas.

The pesidiyg Jsie foud a5 B
bessd on Elinddle encae tret ttere ves
adie ad atnos of te
poet drirg te yeas 9%, 198 ad
9.

In view of tis firdirg which B oot
el by aalbke eae, K beooes un-
recessary o disass wat pariad of -
aotmMty will pstafy a codiusion trere hes
ben an abedomant of te sloiMson
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Thet te Cut hed Ut
of te shet matter ad te @tes B
uthbted.

Thet tis Gourt hed un oan-
of te nutto by tte priar Gurt
Jstie B lieue gmatL

We hae, tadciae, reviena tis ead
ad hae achuod tet te int far

an Ut ves pgerly drsel  This
Bar ool ntecae

Hwewer, we b hae aotter c@an
This B a natter which wes rot raissd by
te @tes, ata n tarbEesa aad
agmt, butwhich we doose O dsass
in sore dal

The aplaint for Ui redies tet
“tte plaaff, Gaaal of te
Sae of Maire, Baday far hnself ad

cnl:datfcftteBHd of Bviramental
Roectian.”’

Two sgaale ad ddrtt SHiks, e
dlgs, ae 1ty fa te aotion taen:
bwt, BMRSA 481482 ad D
MRSA 4.

BMRSA. 845 proads as follons:

‘Al aters 168l by te comissian
uthr ts sdl e enfacd
by te Attormey Graal.  “IFaopliane
with any arder of te commissian Brot
hed within tre tine paria, tharein sEc-
Ta, te comissin ddl mediately

te Greral OF ts B
\ittin D chys tasfa te Attomey
Gaeral ddl mrgm%&rﬂe%
atin dssiged osaure Iaew

ﬁg):M'R-SA 8§ 455 poads n@At

“The Attomey Gareral, tre municipal-

Me. 205

A.2d 201

BMRSA. 8§45 artars, among atter
Inproverent. GCormissian

‘ay & ay e with regect © ay
persn who hes commenced aorstruction
ar geration of ay ceelqet withot
heavig fast rotified tte comission
et © sotion 48, sdallke ad
ardct a phic herirg n te mamer
proscd by ssotion 434 with regect ©
ach deelqoent.”

The follovirg paragrgdh N Seotaon 46
proacss tet tte Gomissian

‘may regest tte Attomey Gaaral ©

ejon ay Ersn, who hes commenced

pading such hearirg ad adx.”

It thus becares der tet tte

dare eusios tat adraily te En-
virametal Inprovemant Commissian will
meke tre cetamiration tret a cbelquant
Bar Brot eapt fran reglation by te
Bviramenal  Inproement Gommissian,
n te it rdae. The sdae a-
toplktes pocal @tioEtion N dta-
minirng tte g.estin N Lealy ata- s
e spelmraily reohal by tre Com-
missin afta learmy, uless

@ tdaly gyeas te e saly
ae o by, ar

© harm will resit befare te Camis-
I an att if ik sultnaely foud
te deelqoet Brot eept fran
regdation by te Gomissian, (N
mhlmcﬂeﬁesa[sqp B naln-
tarde ‘pading auh herirg ad
adter” (Uter BMRSA. §45)).

The poicel rtiayataon B Al -

ly a te gugriate mnickel offias  tieed eftta by gyl fion te Comis-

may rmeumlrgsbe]mﬁe
vicktion of s setion””

s Order utkr te of 3
M.RSA. 8487 nvwhich = gpeal B1D

2. Provision for judicial review of any order of the Board of Environmental Protection is

found in 38 M.R.S.A. §487.

Vs.Rep. 344-351 A.2d— 13
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te Joaal Qurt & a
Law Court3ar by mdargGBMRS.A. §

IN In Re Spring Valley Development,
Me., IVAA 7H6 (193, aedf te Bes
ves, &5 hae, wether ar rot tre action of
tre ce.elqar wes shject © regilation by
tte BEMiramattal Inprovenent Comis-
[0 ar e@pt trerefron by te ‘grad-
e das”’

Trere, & hae, tte Comission keared
of te ceelqers aamMty, een ttogh &
hed given o rotace 1o tte Commilssian of
i inated ceelqet.

Upon leamirg of tte chelqors am-
s tte Commission gave rotice of heeriy
& provided by SMRSA. 8§48 ad pro-
el o ajudicae te se

When tet e wes doidd adasely

1 tte chelqar, gl wes t@en o te

Joiaal Gt gtirg as tte Law
Cutpraat O BMRSA. §4.

When jocd rtaaataon n te an-
toasy wes_inded tae hed alreedy

leen a prelimrary resolution of tte s6s
by te Comissian, which cetamiretian
ves mecke aftar hearing pursLent 1 S
vizsh

OEIEBHmra]mttetadaelcpmtB

ﬁtt)regmw&eErmmmlal
Gmissian, ar eanpt

We decck tet n dl fulure cass
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retin oy n e rae rsacs were
te e sy ae of lav a were te
dief sagt skeyad te geaty of te
adninistrative gy © ghe, ar Were
def B sagt uter 38
MR.SA. §45 1O rmaintain te Sats q.o
“pading suh hearirg ad adlr 4

We se “tte docrre of prnary uris-
cictaoi’ es te aoain o s 1ke5

IN stanton v. Trustees of St. Joseph’s
M., 28 AAd 718 (%), we
tte ‘thotrire of edastin of
adnnistrative revedies”’ ss agraal pin-
ake

We ra:q;rlzeltette tootree of -
mary ’ B soenhat diffaet
fran te ‘thdrre of etaustian of ad-

Nateles, tey ae dsdy dn
Public Utilities Commission v. United

states, b US. Y, 78 SCAL 48, 2 LA
2 40 (9B).

Bl Py pusicioi’ ad ‘e
heustian of adninistraiine raedies” ae
both dosly dlilid n kesac fuction ad
aopt. Eadh riestis an tte pramise tet

an aEy hes te pimary attoity ©

College,

Inproserent

therefron by te* das’@ [ Py pusidiol’ ddanmres

MRSA §49), dnid ke mede pelini- wetrer te Qurt a te egaoy dudd  Discussion of
rmlykyﬁECOTml$lm il Jdaa  meke te el IS united States - primary jurisdiction

nenatin n te will EHe  western pPac. R. co., RUS. B, 7Sk ;
exhaustion of

plsce o o ay aimnistratine cetami- ﬂ,lL_EJI_ZJIJZB(]%)- .
remedies.

3. See! King Resources Co. v. Environmental mission for injunctive relief ought be enter-

Improvement Commission, Me., 270 A.2d S63
(3970).

tained.

5. See: Atchison, Topeka € Santa Fe'Raihcay
Company v. Wichita Board of Trade, 412
U.S. 800, 93 S.Ct. 2367, 37 L.Ed.2d 300
(1973) ; see also New England Telephone 4

Telegraph Co. V. Public Utilities Commis-
sion, Me., 329 A2d 792, SOI (1973).

4. We can envision the situation in which
a developer may go on the site of a develop-
ment with large earth-moving equipment and
in a matter of hours make irreparable chang-
es in the contour of the earth. In a case such
as this, for example, a petition by the Com-
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[B] The “doctrire of primary purisiic-
a1’ B ot an attept 1 dlo=te poer
betnen tre carts ad tre admnistratne
apoes. Atttottes ggee "tte doorre
of prinery justictioi’ ves estadlided n
Texas & Pac. Railway v. Abilene Cotton
oil co, AAUS. 46, 7 S 3, 51 L
H. 53 (9). \hile n tet daasn
tere wes o egliat e an Comis-
s & tte atrdlrg arsidra-
0, Ha s ratodliad te gplicion
of te ke n tet ss.

IQI As afTHuB"ijudicial policy We
will grerally rot doack en isse aoeEm-
g vwhich an adnnistratine apoy hes de-
asin ety util aftar tre egaoy hes
asictd te se

One of te dovias reslts of te aes-
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TOWN OF ARUNDEL
V.
Morrill and Frances SWAIN.

Supreme Judicial Court of Maine.
June 8, 1977.

Town brought action to enjoin land-
owners from violation of local subdivision
ordinance. The Superior Court, York Coun-
ty, entered judgment for the landowners
and the town appealed. The Supreme Judi-
cial Court, Delahanty, J., held that: (1)
town was bound by legislative definition of
subdivision in enabling statute; (2) creation
of a campground was not within the statu-
tory definition of a subdivision into lots,
and (3) town had no jurisdiction over cre-
ation of campgrounds.

Appeal denied.

9. We do not read Carey v. Mackey, 82 Me. 516,
20 A. 84 (1890) as inconsistent with our analy-
sis here.

In Carey this Court interpreted a silent Flori-
da divorce decree as leaving intact a previous
separation agreement. Several factors, how-
ever, diminish the relevance of Carey for
present purposes. First, while the Court held
the agreement untouched by the Florida decree,
it modified the agreement itself by crediting
amounts paid under the decree to amounts due

1 Zoning @5

Municipalities taking advantage of zon-
ing powers granted by statute are bound by
legislative definitions.

2. Zoning <3278

Creation of specified number of camp-
sites did not constitute a division into lots
contemplated by statute empowering mu-
nicipalities to make zoning laws respecting
approval of a “subdivision.” 30 M.R.S.A.
§ 4956.

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Statutes 181(1)

That construction should be placed on
statute as may best answer intention which
legislators had in view, and when determi-
nable and ascertained, courts must give ef-
fect to it.

4. Municipal Corporations «=>43

Statute relating to approval of subdivi-
sions by municipalities and speaking of a
“division” into lots contemplates the split-
ting off of an interest in land and creation,
by means of one of various disposition mod-
es recited in statute, of an interest in anoth-
er.

See publication Words and Phrases
for other judicial constructions and
definitions.

5. Statutes 0=>188

Words are to be given their plain and
natural meaning and are to be construed
according to their natural import in com-
mon and approved usage.

under the contract. Second, Florida apparently
did not then recognize separation agreements
as valid, so the Florida divorce court could not
have modified what was to it an illegal con-
tract. Third, for the same reason there was no
Florida statutory equivalent of § 61.14 to clari-
fy the issues raised in Carey. Fourth, it could
be argued that the lump sum awarded by the
decree was not inconsistent with the contractu-
al provision of periodic payments.
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6 Municipal Corporations <@»8

Campground was not composed of reg-
uisite “lots” referred to in statute relating
to municipality’s approval of a subdivision
defined as a division into “lots.” 30 MR.
S.A. 8§ 4956.

g Jooea osncos ad

7. Statutes 181(2), 184, 208

Absent legislative definition terms
must be given meaning consistent with
overall statutory context and must be con-
strued in light of subject matter, purpose of
statute, occasion and necessity for law, and
consequences of particular interpretation.

Smith, Elliott, Wood & Nelson, P.A. by
Alan S. Nelson, Saco, for plaintiff.

Reagan, Ayer & Adams by Wayne T.
Adams, Kennebunk, for defendants.

Before DUFRESNE, C. J., and POMER-
OY, WERNICK, ARCHIBALD, DELA-
HANTY and GODFREY, JJ.

DELAHANTY, Justice.

By its complaint, the Town of Arundel
(the Town) sought to enjoin defendants,
Morrill and Frances Swain (the Swains),
from violation of a local subdivision ordi-

nance. From judgment entered for defend-
ants, the Town appeals. We deny the ap-
peal.

Pursuant to 30 M.RS.A. § 4956,1 the
Town enacted a subdivision ordinance on
March 17, 1972 which required local approv-
al of subdivision developments. Although
they believed that their proposed camp-
ground was not a subdivision and that,
therefore, the Arundel Planning Board (the
Board) had no jurisdiction over their en-
deavor, the Swains nevertheless submitted
their plan to the Board on January 25, 1975.
Under their preliminary plan, they sought
permission to construct a campground, con-
taining 101 campsites, with an operating2

1 30 M.R.S.A. § 4956 provides in pertinent part:
2. Municipal review and regulation.
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season extending from Memorial Day to
Labor Day. A camper would pay a fee to
the Swains in return for the right to occupy
a campsite for “a period of one day, several
days or a longer period.” Each campsite
would have its own electrical, water, and
sewer outlets and, in addition, all campers
would have access to certain common facili-
ties including toilets, showers and washing
machines.

The Swains’ plan was approved on May 5,
1975. But then on May 27, 1975 that ap-
proval was rescinded, allegedly in order to
hold an additional public hearing as re-
quired by the Town subdivision ordinance.
On June 9, 1975 the Town filed a complaint
alleging that the respondents had willfully'
disregarded the rescission and had proceed-
ed with the construction of roads and build-
ings for the campground without the requi-
site approval. Averring that irreparable
injury would be suffered if the subdivision
ordinance were permitted to be so openly
violated, plaintiff asked that the Swains be
enjoined from continuing with their en-
deavor.

On October 28, 1975 the defendants, pur-
suant to the camping area licensing provi-
sions contained in 22 M.R.S.A. 88 2491 et
seq., were granted a license from the State
Department of Health and Welfare to oper-
ate a campground of seventy-five sites.
The license provided that an additional
twenty-six sites could be requested if an
adequate water supply were established.
On December 2, 1975, the Swains submitted
to the Board a revised plan for 101 sites,
although they specifically stated therein
that they were not recognizing Board juris-
diction over the proposed campground.

Approximately two months later, on Feb-
ruary 3, 1976, the Board granted approval
for seventy-five campsites, but it limited its
approval to only twenty-five campsites in
the first year, with construction of an addi-
tional twenty-five sites in the second year
and twenty-five in the third year being
dependent upon certain factors such as the

A Reviewing authority. All requests for
subdivision approval shall be reviewed by the
municipal planning board
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impact of the campground on road condi-
tions and traffic safety.

On May 26, 1976 the Town moved to
amend its original complaint, inserting a
claim that the respondents had begun de-
velopment of and intended to operate more
than twenty-five campsites in the first
year. Plaintiff asked that an order be is-
sued requiring the Swains to comply with
the Board conditions of February 3, 1976.

The presiding Justice issued an order de-
nying the Town’ motion, finding that the
Town had failed to show a “sufficient juris-
dictional basis for the granting of such ex-
traordinary relief” and that “there has been
no showing of irreparable harm.” In re-
sponse to plaintiff's motion for findings of
fact and conclusions of law, the court filed
a decree in which it said:

The Court concludes as a matter of law

that a campground is not a “subdivision”

within the meaning of Title 30 M.RS.A.

Section 4956 as amended and, therefore

that Petitioner lacks jurisdiction over the

proposed development of a campground
by respondents.

A final judgment was entered on May 10,
1977.2

[1] The sole question to be resolved in
this case is whether the proposed camp-
ground is a “subdivision” within the mean-
ing of 30 M.R.S.A. § 4956. If it is a subdivi-
sion, then the local ordinance enacted pur-
suant to § 4956 is applicable and the Town
has jurisdiction over the proposed use.3

[2] A “subdivision” is defined in the
statute as “. . . the division of a

2. For clarification purposes, we note that the
presiding Justice ordered the Town’s motion
for a temporary and permanent injunction de-
nied on June 23, 1976. Judgment was entered
accordingly. However, no order affirmatively
granted relief for defendants until May 10, 1977
when, upon stipulation of counsel at oral argu-
ment and by leave of Court, a judgment of July
23, 1976 was finally filed. That judgment not
only denied petitioner’s motion but also direct-
ed that “final judgment upon the Complaint is
ordered for the Defendants.”

3. The local subdivision ordinance enacted by
the Town has not been made a part of the
record on appeal. However, since we are in
accord with those jurisdictions which have held

tract or parcel of land into three or more
lots within any five-year period whether
accomplished by sale, lease, development,
building or otherwise We do
not believe that the creation of a specified
number of campsites is the type of “divi-
sion” into “lots” which was contemplated by
the legislature when it enacted § 4956. Al-
though we intend to intimate no opinion on
the issue, we recognize that a campground
might fall within the scope of the phrase
“development, building or otherwise.”
However, since we find lacking the pre-
scribed “division” into “lots,” we remain
convinced that a campground does not qual-
ify as a “subdivision” within the purview of
§ 4956.

[3] In construing the statute, we must

bear in mind the fundamental rule that
[s]uch a construction ought be put upon a
statute as may best answer the intention
which the Legislators had in view, and
when determinable and ascertained, the
courts must give effect to it. In re
Spring Valley Development, Me., 300
A.2d 736, 741 citing King Resources Co. V.
Environmental Improvement Commission,
Me., 270 A.2d 863,869(1970).

See also Natale v. Kennebunkport Board of
Zoning Appeals, Me., 363 A.2d 1372 (1976);
Emple Knitting Mills v. City of Bangor, 155
Me. 270, 153 A.2d 118 (1959). In Blier v.
Inhabitants of Town of Fort Kent, Me., 273
A.2d 732 (1971) we said:

Legislative expression must be read in
the light of the lawmakers’ purpose as

that the definition in the enabling statute con-
trols, we can safely assume that the definition
of subdivision is identical in both the ordinance
and the enabling statute, 30 M.R.S.A. § 4956.
See The Peninsula Corp. v. Planning & Zoning
Commh, 149 Conn. 627, 183 A.2d 271 (1962);
Pratt v. Adams, 229 Cal.App.2d 602, 40 Cal.
Rept. 505 (1964); Stoker v. Town of Irvington,
71 N.J.Super. 370, 177 A.2d 61 (1961); see
generally 3 A. Rathkopf, The Law of Zoning
and Planning § 4 (3d ed. 1972). We fully agree
with the principle that “[mjunicipalities taking
advantage of the powers granted by the statute
are bound by the legislative definition.” Stok-
er, supra, 71 N.J.Super. at 378, 177 A.2d at 66.
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the object the statute designs to accom-

plish oftentimes furnishes the right key

to the true meaning of any statutory

clause or provision. Id. at 734 citing Mid-

dletons Case, 136 Me. 108, 3 A.2d 434

(1939).

Ofttimes cited as a fundamental purpose
of subdivision legislation is the protection of
the purchaser or lessee of land from unscru-
pulous developers. See, e. g., 3 A. Rath-
kopf, The Law of Zoning and Planning § 2
(3d ed. 1972). This goal is obviously only
relevant when land is purchased or leased
from a developer4

Some enlightenment as to the lawmakers
intent can be gleaned from a reading of the
enforcement section, 30 M.R.S.A. § 4956,
which provides that a fine shall be charged
against
[a]ny person, firm, corporation or other
legal entity who sells, leases, or conveys
for consideration, offers or agrees to sell,
lease or convey for consideration any land
in a subdivision which has not been ap-
proved as required by this section
(emphasis added).

Since the sanctions are aimed at those who
sell, lease or convey for consideration (or
those who offer or agree to do so), it may
reasonably be inferred that the legislature
intended to protect only purchasers, lessees,
or those receiving land for consideration.
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not happen when a camper temporarily oc-
cupies a campsite.

[5,6] We also believe that a campy-
ground is not composed of the requisite
“lots” prescribed in the statute. Words are
to be given their “plain and natural mean-
ing” and are to be construed according to
their “natural import in common and ap-
proved usage.” Moyer v. Board of Zoning
Appeals, Me., 233 A.2d 311, 317 (1967) citing
1 E. Yokley, Zoning Law & Practice § 184
(2d ed. 1953). A “lot” has been defined as
“a measured parcel of land having fixed
boundaries.” Webster’s Third New Inter-
national Dictionary 1338 (1971). Nowhere
in the stipulated facts before us is it stated
that the campsites have clearly delineated
or fixed boundaries, and we cannot assume
that they are so precisely measured off.5
Pelletier v. Dwyer, Me, 334 A.2d 867 (1975);
Trafton v. Hill, 80 Me. 503, 15 A. 64 (1888).

Here, a single tract of land is involved,
whether before or after its use as a camp-
ground. The situation is akin to the rent-
ing or occupying of space in an exhibition
hall, a parking lot, or a drive-in theater. Of
course, in all of these situations, land is
somewhat parceled off, each customer be-
ing given a certain space to occupy for a
certain period of time. But in our opinion
this is not the type of “division” into “lots”

[4] Accordingly, it is our judgment that which the legislature intended to regulate

when the statute speaks of a “division,” it
contemplates the splitting off of an interest
in land and the creation, by means of one of
the various disposition modes recited in
§ 4956, of an interest in another. This does

4. Specifically speaking of Maine’s subdivision
law, one commentator has noted that the state
and municipality are interested in

accurate surveying, monumenting and legal
description of properties to prevent fraud, to
facilitate the marketing and conveyancing of
and to enable accurate tax assessment and
collection[,]
considerations relevant only when land is
bought and sold. O. Delogu, “Suggested Revi-
sions in Maine’s Planning and Land Use Con-
trol Legislation Part 11,” 21 Maine L.Rev. 151,
158 (1969).

5. Although, in our estimation, a campground is
not divided into “lots” within the meaning of
§ 4956, this conclusion is not based upon our

when it enacted § 4956.

[7]1 In our analysis we attempt to imple-
ment the sound principle of construction
that

holding in Robinson v. Board of Appeals, Me.,
356 A.2d 196 (1976), a case strongly relied
upon by defendants. According to the Swains,
Robinson held that “the application of lot size
requirements to campgrounds is absurd.” It is
important to point out that our decision not to
apply lot size requirements there was bottomed
on an initial finding that a campground was not
a “dwelling” to which the local zoning law
would be applicable. Our holding today that a
campground is not divided into “lots" is based
solely on what we consider to be the common
and natural meaning of the word. Defendants’
reliance on Robinson is misplaced.
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[ajbsent a legislative definition, the terms
[“divide” and “lot”] must be given a
meaning consistent with the overall stat-
utory context, and be construed in the
light of the subject matter, the purpose
of the statute, the occasion and necessity
for the law, and the consequences of a
particular interpretation. Finks v. Maine
State Highway, Me., 328 A.2d 791, 798
(1974) citing Grudnosky v. Bislow, 251
Minn. 496, 88 N.W.2d 847 (1958).
Having found the inherent policies of the
subdivision law heavily directed toward pro-
tection of one taking an interest in land (as
well as promation of planned regulation of
community growth), we conclude that a
campground is not a subdivision within the
scope of 8§ 4956 and that therefore the
Arundel Planning Board has no jurisdiction
over the Swains’ proposed endeavor.
The entry must be

Appeal denied.

All Justices concur.
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RULES OF CIVIL PROCEDURE

RULE 80B. REVIEW OF GOVERNMENTAL ACTION

(a) Mode of Review. When review by the Superior Court,
whether by appeal or otherwise, of any action or failure or re-
fusal to act by a governmental agency, including any depart-
ment, board, commission, or officer, is provided by statute or is
otherwise available by law, proceedings for such review shall, ex-
cept as otherwise provided by statute, be governed by these Rules
of Civil Procedure as modified by this rule. The complaint and
summons shall be served upon the agency and all parties in ac-
cordance with the provisions of Rule 4. The complaint shall in-
clude a concise statement of the grounds upon which the plain-
tiff contends he is entitled to relief, and shall demand the relief
to which he believes himself entitled. No responsive pleading
need be filed unless required by statute or by order of the court,
but in any event any party named as a defendant shall file a
written appearance within the time for serving an answer under
Rule 12(a). Amended eff. April 15, 1975.

(b) Time Limits; Stay. The time within which review may be
sought shall be as provided by statute, except that if no time limit
is specified by statute, the complaint shall be filed within 30 days
after notice of any action or refusal to act of which review is
sought unless the court enlarges the time in accordance with
Rule 6(b), and, in the event of a failure to act, within six months
after expiration of the time in which action should reasonably
have occurred. Except as otherwise provided by statute, the fil-
ing of the complaint does not stay any action of which review is
sought, but the court may order a stay upon such terms as it
deems proper.

(c) Trial or Hearing; Judgment. Any trial of the facts where
provided by statute or otherwise shall be without jury unless the
Constitution of the State of Maine or a statute gives the right to
trial by jury. The judgment of the court may affirm, reverse,
or modify the decision under review or may remand the case to
the governmental agency for further proceedings. Amended eff.
April 15, 1975.

(d) Review by the Law Court. Unless by statute or otherwise
the decision of the Superior Court is final, review by the Law.
Court shall be by appeal or report in accordance with these Rules
of Civil Procedure, and no other method of appellate review shall
be permitted.

Entire rule amended eff. Dec. 31, 1967.
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Maine State Planning Office
189 State Street
Augusta, Maine 04330

April 11, 1974

TO: Regional Planning Commissions, Extension Agents
FROM:  Rich Rotheg i r-V
RE: Phippsburg Decision

The enclosed Superior Court decision, which has relevance for planning boards throughout
the State, was sent to us by Brian Chernack for distribution to the other RPC's. According
to Hank Sturm, SMCRPC, this decision resolves one of two suits brought against the
Phippsburg Planning Board by Freeman Linscott. This one sought damages from the Town
and from two of the Board members for "unduly influencing the other members." The other
suit, which is still pending, seeks to overturn the decision of the Planning Board denying
the plaintiff subdivision approval. Our interpretation of the highlights of the decision,
which deals favorably with the issue of planning board liability, are as follows:

1. "The (Planning) Board members individually are not liable to individual suits
even if they exercise their functions ... in bad faith ... To permit such
suits would bring the matters of government in this state to an absolute halt.
If people can only accept government office involving Judgemental functions
in some aspects at the peril of their goods and estates, and the liability to be
(fined) in damages for every real or fancied error in judgement, the govern-
ment would be brought to its knees. Under these circumstances, public policy
dictates that Civil remedies of suit are not available" (extracts, page 8).

The remedy for dealing with a Board member who acts in bad faith is to remove him
from his office. The Justification for such a broad immunity is that it would be
impossible to determine "bad faith" without submitting all accused officials to

the burden of a trial and the danger of its outcome. Such prospects would discourage
most people from serving (see discussion of Richard V. Ellis, page 9).

2. In discharging its responsibilities under the Subdivision Act, a planning board is
acting in a judicial, or quasi-judicial capacity, not merely an administrative or
ministerial capacity. Such a capacity requires that human judgement, reason,
and subjective evaluation be employed in evaluating the environmental and other
impacts of a proposal, and in prescribing specific means to accomplish the necessary
ends. Environmental matters are simply too complex to be reduced in simple, rigid,
guidelines and criteria which can be followed by the subdivider or developer without
some intrepretation by the reviewing authority. (Interpretation of discussion on

pages 5 - 7).
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The burden of proof lies on the one who would economically benefit from the proposal
(i.e., the subdivider or developer). (Taken from page 6, and Title 30, §4956, 12.)

Planning Boards have a consumer protection responsibility under the Subdivision Act
which compels the Board to consider the effects of the proposal on the potential
purchasers of that property (see page 7, and State Planning Office memo "Subdivision
Review Procedures - Water Supply,” 4-2-74, for more on this).

"These functions (subdivision review) are not discretionary. They are mandatory
upon the town and as such are a delegated governmental function and (sic) in
the performance of which obviously the town cannot be liable." (page?9 - 10).

While this language applies to the administration of the Subdivision Act, a parallel
could be drawn to the Mandatory Shoreland Zoning and Subdivision Control Act,
which is also mandatory. We are still awaiting a reply from the Attorney General's
Office regarding Planning Board liability. However, this decision should be of
immediate interest and some comfort to planning boards concerned with this particular
issue.

This case is dismissed with prejudice, which means that the Plaintiff cannot bring
suit again, even if additional facts come to light.
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STATE OF MAINE SUPERIOR COURT
YORK, SS. CIVIL ACTION
DOCKET NO. 535/73

FREEMAN C. LINSCOTT, ET ALS.

PLAINTIFFS
VS. FINDINGS OF FACT, RULINGS
OF LAW AND DECREE OF COURT
TOWN OF PHIPPSBURGH, ET ALS. ON DEFENDANTS®" MOTIONS TO
DEFENDANTS DISMISS FOR FAILURE TO STATE
A CLAIM ON WHICH RELIEF MAY
BE GRANTED

This is an oppressive iIn terrorem action of tort by a would-
be developer against the Town of Phippsburg and the members of its
Planning Board individually for the recovery of damages as for
negligence iIn their fTailure to approve a plan of land development
proposed by the plaintiff, and in which he seeks to recover as
compensatory damages the five hundred-odd per cent profit of
$586,000 expected to be recovered from his development, together
with punitive damages of $20,000 against two of the members of
said Planning Board for mala fide in arriving at their judgment
in refusing approval of his scheme for the development of said
land.

The gravamen of the action is an alleged captious fTailure
to comply with the provisions of Section 4956 of Title 30, M.R.S.A_,

and particularly Subsection 3 of said section and more definitively
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2
the failure on the part of the Planning Board to specifically
adjudicate on each of the Subsections A, B, C, D, E, F, G, 1, J,

K, and L of said Subsection 3. This particular statute provides,
in essence, that before a tract of land may be subdivided into
three or more lots, the plan of the developer or subdivider shall
be first approved by nthe municipal planning board, agency, or
office, or 1if none, by the municipal officers” . . . therein called
a municipal reviewing authority.

Said reviewing authority, subject to satisfying the burden
of proof by the developer, shall determine that the development
will not result in undue water or air pollution; that there is
sufficient water ava!lable for reasonable foreseeable needs of
the subdivision;that;xiii not cause an unreasonable burden on an
existing public water supply if one is to be utilized; that it
will not cause unreasonable soil erosion or reduce the capacity
of the land to hold water so that a dangerous or unhealthy condi-
tion may result; that 1t will not cause unreasonable highway or
public road congestion or unsafe conditions with respect to the
use of highways or public roads existing or proposed; will provide
for adequate sewerage waste disposal; will not cause an unreason-
able burden on the ability of the municipality to dispose of solid
waste and sewerage 1T municipal services must be utilized; will
not have an undue adverse effect on the scenic or natural beauty

of the area, aest.hetics, historic sites or rare and irreplaceable
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3.
natural areas; is In conformance with duly adopted subdivision
regulations or ordinances, comprehensive plans, development plans

or land use plan, 1if any; the subdivider has adequate financial

and technical capacity to meet the above stated standards and, if
situated in whole or in part within 250 feet of any pond, lake,

river, or tidal waters will not adversely affect the quality of

such body of water or unreasonably affect the shoreline of such

body of water.

This particular piece of legislation shows the same philo-
sophic approach as is found In M_.R.S.A. Title 38, Subsections 482,
483, and 484 in which the Environmental Improvement Commission is
required to concern itself with developments of twenty acres or more
in extent. These sections were the subject of recent litigation in
the Courts of this state and were found constitutionally viable
in the matter of InRe Spring Valley Development By Lakesites, Inc.,
300 A. 2d. 736. This law again withstood constitutional attack
in the matter of In Re Maine Clean Fuels, Inc., 310 A. 2d. 736.

The defendants are at that grinding interface where the colli-
sions of will and iInterest between aggressive land developers and
those who would protect the quality of life iIn the state of Maine
are at their bitterest. The problem is complex. The plaintiff
claims that the legislation in question is also an unconstitutional
deprivation of property and there is a failure of due process by
the people charged with i1ts enforcement who have not complied with
the mandatory requirements of the statute in their findings. As

these failures are willful, they subject the Board members to
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punitive damages. The plaintiff®s theory is that in these determina-

an
tions the Planning Board 1is acting in/Zadministrative or ministerial

capacity as distinguished from a judicial or quasi-judicial capacity.
In analyzing the contentions of the litigants, It IS neces-
sary that we turn to the purposes of the legislation iIn 1issue.
What 1is- intended to be accomplished; indeed what must be accomplished?
Our Court has said in Portland Pipe Line Corp. v. Environmental Im-
provement Commission, et als., 307 A. 2d. 1.
"in the period from about 1960 to 1973
peoples throughout the world have
wakened to the awful truth that if
man continues random destruction of
his natural environment, his natural
environment will ultimately destroy
him.
This destruction of the environment
iIs not confined to the land alone,
or the sea alone or the air alone.
Inspired by this sudden conscious-
ness of the perils of pollution,
legislative bodies everywhere have
passed legislation designed to dimin-
ish pollution of our environment.
Our Maine Legislature has been in the
forefront of those seeking to control,
and where necessary abate, threats of
environment destruction.™
It i1s clearly within the realm of common knowledge that Maine
does not want to get iInto the same situation as the unfortunate In-
habitants of Long Island, New York, who find themselves pumping from
their water wells the non-biodegradablLe constituents of the effluent

of their own septic tanks and those of their neighbors, and more

unfortunately, will continue to do so for an iIndefinite period In
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the future. This extreme example of the consequences of a degraded
subterranean environment is not so farfetched when one considers
the geology of this state. Shaped iIn surface configuration and the
composition mixture aid texture of its soils by the grinding blades
of prehistoric glaciation, the chemistry, physical characteristics,
and depth of the soil covering the basal ledge iIn the state of
Maine not only varies from mile to mile but often from rod to rod
or even iIn some instances from yard to yard.

Those who would develop land in the state of Maine are con-
fronted continually with this rapid transition in oven short dis-
tances from one type of soil to another, from one soil percolation
rate to another, and with wide variations in depth of soil cover
over the basic rock. Given this physical fact, the formulation of
definitive guide lines to accomplish the absolute expedient protec-
tion of a particular environment encounters so many iIndependent
variables as to virtually defy simplistic solutions. The means 1iIn
each case must be adapted to the ends to be accomplished, and the
formulation of rigid guidelines or rigid criteria for installations
to cope or deal with these variable factors either requires too
much or not enough, and the intervention of human judgment and
reason must be employed to accomplish the legislative mandate
within the limits of economic feasibility. In some iInstances
the ends required by the legislature to be accomplished simply

cannot be met, and the land is simply unsuitable for residential
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development and sometimes even for industrial development. The
tolerance of our ecology for change is a factor which requires
individual evaluation In each case, and the legislature has seen
fit to place the burden of persuasion that these ends can and
will be accomplished upon the would-be developer. The means
required to accomplish these ends and persuade the licensing
authorities is cast upon the one who would be economically bene-
fitted by the development proposed. In fine, it is public policy
that the cost of development shall include those measures necessary
to the protection of the environment of this state and this has
already been determined by our Courts to be within the proper
limits of the police power.

The question then becomes ™"is the function of a Planning
Board operating under this section purely ministerial or does it
involve discretions and a weighing and balancing of interests and
thus more a judicial than a mere ministerial function?" In many
situations of zoning and planning encountered by the Courts of
this state, definitive areas of land use have been assigned, and
zoning boards have been charged with seeing that the uses defined
have been confined to the areas chosen and this, of course, being
specific uses, permits more or less mechanical application of
regulation to the proposed use. In this there is little occasion
for the exercise of either judgment or discretion for the weighing
of facts and so forth. On the other hand the objectives of this

statute are so broad as to require subjective evaluation of the
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7
means chosen to accomplish the required ends and to iIn fact chcfie
perhaps between alternative means of accomplishing those require-
ments to see that they will be satisftactorily met not only in the
first instance but for the long haul. The intent of the legislature
is obviously to protect our state from permitting the development
of housing accommodations which have degenerated in some of our
cities to the revolting expedient of mere survival shelter, and
which are chosen only by those whose socio-economic condition

gives them no choice at all. The legislature of this state has
decided, and wisely, that the developer 1is not permitted to sell
his dreams and leave his purchasers as "participants in--as well

as victims of--a local environmental disaster.”™ Spring Valley,
supra. Under these circumstances the Planning Board must evaluate
and strike down unreasonable incursions. Since no encroachment
upon the environment can be accomplished without degradation to
some degree, they must determine whether the unavoidable part of
that degradation is unreasonable and whether other means will
better avoid i1t. Man"s development of his land areas and his uses
of energy have come to the point now where a balancing of competing
interests iIs a sine qua non of survival. What man must pay for
what he gets has become a judgmental choice. To hold that the
Board charged with the discharge of such responsibility is merely
administrative or ministerial 1s to belittle the problem, and the
resolution of questions such as those delegated to i1t by this

section of the statute is judicial or quasi-judicial.
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The Board members individually are not liable to individual
suits even iIf they exercise their functions captiously or in bad
faith under the decided cases,and the remedy is either through
criminal action or iImpeachment or removal. To permit such suits
would bring the matters of government in this state to an absolute
halt. If people can only accept government office iInvolving judg-
mental functions in some aspects at the peril of their goods and
estates, and the liability to be mulcted iIn damages for every real
or fancied error iIn judgment, the government would be brought to
its knees. Under these circumstances, public policy dictates that
civil remedies of suit are not available.

The Court noted in Richards v. Ellis, 233 A. 2d. 37:

"Every informed citizen is constantly
aware of the expanding use of boards
and commissions with judicial or near
judicial powers in the administration
of government at all levels.

The licensing board and the school
committee as we know have long his-
tories. The Zoning Board is rela-
tively a newcomer. Commissions such
as the Industrial Accident, Public
Utilities, Employment and Water Im-

provement come readily to mind.
These examples could be multiplied.™

And iIn the same case at page 38:

"The law has long recognized that the
public good is best served by freeing
the judge from the possibility of
threat of civil liability for an er-
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roneous decision however evil, the
motives of the judge may have been.
The judge who violates the trust
placed in him by the State iIs answer-
able at the criminal dock and i1s sub-
ject to impeachment or other removal
process."

in Rodway v. Wiswall, 267 A. 2d., 375:

"Richards was clearly a decision based
upon public policy and which admittedly
overruled prior case law which had ap-
plied the "good faith™ test. It was
deemed to be iIn the public interest

to permit public officials and members
of boards and commissions "with judicial
or near judicial powers™ to operate in
an atmosphere immunized from the re-
straint and possible intimidation which
might flow from the threat of vexatious
personal suits. We see no occasion to
depart from this position and therefore
decline to overrule Richards.

The justification for extending so broad an Immunity is:

"That 1t is Impossible to know whether the
claim i1s well founded until, the case has
been tried, and that to submit all offi-
cials, the i1nnocent as well as the guilty
to the burden of a trial and to the iIn-
evitable danger of its outcome, would
damper the ardor of all but the most reso-
lute, or the most iIrresponsible, in the
unflinching discharge of their duties.”
Judge Learned Hand in Oregoire v. Biddle
(CA 2 177 F. 2d. 579, 581, quoted with
approval in Richards v. Ellis, supra, at
39.

The duties under this particular section are mandated not

only of this Planning Board but are mandated of all towns and.failing

possession of a Planning Board, the municipal officers or selectmen

themselves must undertake these judgmental
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are not discretionary. They are mandatory upon the town and as
such are a delegated governmental function and iIn the performance
of which obviously the town cannot be Ili1able.

In fine, the plaintiff fails to state a claim upon which
relief can be granted both as to the individual defendants, the
members of the Planning Board, and as to the Town of Phippsburg

itself.

Case dismissed with prejudice.

April 2, 1974

OLI'UTY CLE."CK
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The Subdivision Law and copies of recent
amendments to it in reverse chronological
order






Subdivision Law
Title 30
i 4956. Land subdivisions

1. Defined. A subdivision is the division of a tract or parcel of land into 3 or more
lots within any 5-year period, which period begins after September 22, 1971, whether
accomplished by sale, lease, development, buildings or otherwise, provided that a division
accomplished by devise, condemnation, order of court, gift to a person related to the donor
by blood, marriage or adoption, unless the intent of such gift is to avoid the objectives of
this section, or by transfer of any interest in land to the owner of land abutting thereon,
shall not be considered to create a lot or lots for the purposes of this section.

In determining whether a tract or parcel of land is divided into 3 or more lots, the first divid-
ing of such tract or parcel, unless otherwise exempted herein, shall be considered to create
the first 2 lots and the next dividing of either of said first 2 lots, by whomever accomplished,
unless otherwise exempted herein, shall be considered to create a 3rd lot, unless both such
dividings are accomplished by a subdivider who shall have retained one of such lots for his
own use as a single family residence for a period of at least 5 years prior to such 2nd dividing.
Lots of 40 or more acres shall not be counted as lots.

For the purposes of this section, a tract or parcel of land is defined as all contiguous land in
the same ownership, provided that lands located on opposite sides of a public or private road
shall be considered each a separate tract or parcel of land unless such road was established
by the owner of land on both sides thereof.

2.  Municipal review and regulation

A. Reviewing authority. All requests for subdivision approval shall be reviewed by the
municipal planning board, agency or office, or if none, by the municipal officers, herein-
after called the municipal reviewing authority.

B. Regulations. The municipal reviewing authority may, after a public hearing, adopt
additional reasonable regulations governing subdivisions which shall control until amended,
repealed or replaced by regulations adopted by the municipal legislative body. The municipal
reviewing authority shall give at least 7 days' notice of such hearing.

C. Record. On all matters concerning subdivision review, the municipal reviewing
authority shall maintain a permanent record of all its meetings, proceedings and correspondence.

C -I. Upon receiving an application, the municipal reviewing authority shall issue to the
applicant a dated receipt. Within 30 days from receipt of an application, the municipal re-
viewing authority shall notify the applicant in writing either that the application is a complete
application or, if the application is incomplete, the specific additional material needed to
make a complete application. After the municipal reviewing authority has determined that a
complete application has been filed, it shall notify the applicant and begin its full evaluation
of the proposed subdivision.



D. Hearing; order. In the event that the municipal reviewing authority determines to
hold a public hearing on an application for subdivision approval, it shall hold such hearing
within 30 days of receipt by it of a completed application, and shall cause notice of the
date, time and place of such hearing to be given to the person making the application and
to be published in a newspaper of general circulation in the municipality in which the sub-
division is proposed to be located, at least 2 times, the date of the first publication to be
at least 7 days prior to the hearing.

The municipal reviewing authority shall, within 30 days of a public hearing or within
60 days of receiving a completed application, if no hearing is held, or within such other time
limit as may be otherwise mutually agreed to, issue an order denying or granting approval
of the proposed subdivision or granting approval upon such terms and conditions as it may
deem advisable to satisfy the criteria listed in subsection 3 and to satisfy any other regulations
adopted by the reviewing authority, and to protect and preserve the public's health, safety
and general welfare. In all instances, the burden of proof shall be upon the persons propos-
ing the subdivision. In issuing its decision, the reviewing authority shall make findings of fact
establishing that the proposed subdivision does or does not meet the foregoing criteria.

3. Guidelines. When promulgating any subdivision regulations and when reviewing any
subdivision for approval, the planning board, agency or office, or the municipal officers,
shall consider the following criteria and before granting approval shall determine that the
proposed subdivision:

A. Will not result in undue water o= air pollution. In making this determination it shall
at least consider: The elevation of land above sea level and its relation to the floodplains,
the nature of soils and subsoils and their ability to adequately support waste disposal; the
slope of the land and its effect on effluents; the availability of streams for disposal of effluents;
and the applicable state and local health and water resources regulations;

B. Has sufficient water available for the reasonably foreseeable needs of the subdivision;

C. Will not cause an unreasonable burden on an existing water supply, if one is to be
utilized;

D. Will not cause unreasonable soil erosion or reduction in the capacity of the land to
hold water so that a dangerous or unhealthy condition may result;

E. Will not cause unreasonable highway or public road congestion or unsafe conditions
with respect to use of the highways or public roads existing or proposed;

F. Will provide for adequate sewage waste disposal,

G. W ill not cause an unreasonable burden on the ability of a municipality to dispose
of solid waste and sewage if municipal services are to be utilized;l

l. W ill not have an undue adverse effect on the scenic or natural beauty of the area,
aesthetics, historic sites or rare and irreplaceable natural areas;



J. Is in conformance with a duly adopted subdivision regulation or ordinance, compre-
hensive plan, development plan, or land use plan, if any; and

K. The subdivider has adequate financial and technical capacity to meet the above stated
standards.

L. Whenever situated in whole or in part, within 250 feet of any pond, lake, river or
tidal waters, will not adversely affect the quality of such body of wafer or unreasonably affect
the shoreline of such body of water.

4. Enforcement. No person, firm, corporation or other legal entity may sell, lease,
develop, build upon or convey for consideration, offer or agree to sell, lease, develop, build
upon or convey for consideration any land in a subdivision which has not been approved by the
municipal reviewing authority of the municipality where the subdivision is located and recorded
in the proper registry of deeds, nor shall such person, firm, corporation or other legal entity
sell or convey any land in such approved subdivision unless at least one permanent marker is
set at one lot corner of the lot sold or conveyed. The term "permanent marker" includes but
is not limited to the following: A granite monument, a concrete monument, an iron pin or a
drill hole in ledge. No subdivision plat or plan shall be recorded by any register of deeds which
has not been approved as required. Approval for the purpose of recording shall appear in writ-
ing on the plat or plan. No public utility, water district, sanitary district or any utility com-
pany of any kind shall install services to any lot in a subdivision for which a plan has not been
approved.

Any person, firm, corporation or other legal entity who sells, leases, develops, builds

upon, or conveys for consideration, offers or agrees to sell, lease, develop, build upon or con-
vey for consideration any land in a subdivision which has not been approved as required by
this section shall be punished by a fine of not more than $1,000 for each such occurrence.
The Attorney General, the municipality, the planning board of any municipality or the appro-
priate municipal officers may institute proceedings to enjoin the violations of this section and
if a violation is found by the court, the municipality, municipal planning board or the appro-
priate municipal officers may be allowed attorney fees.

5. Exemptions. This section shall not apply to proposed subdivisions approved by the
planning board or the municipal officials prior to September 23, 1971 in accordance with laws
then in effect nor shall it apply to subdivisions as defined by this section in actual existence
on September 23, 1971 that did not require approval under prior law or to a subdivision as
defined by this section, a plan of which had been legally recorded in the proper registry of
deeds prior to September 23, 1971. The division of a tract or parcel as defined by this section
into 3 or more lots and upon all of which lots permanent dwellings structures legally existed
prior to September 23, 1971 is not a subdivision.

The dividing of a tract or parcel of land and the lot or lots so made, which dividing or
lots when made are not subject to this section, shall not become subject to this section by the
subsequent dividing of said tract or parcel of land or any portion thereof, however, the municipal
reviewing authority shall consider the existence of such previously created lot or lots in review-
ing a proposed subdivision created by such subsequent dividing.



PUBLIC LAWS, 1971

Chapter 454

AN ACT Relating to Municipal Regulation of Land Subdivisions.

Be it enacted by the People of the State of Maine, as follows:

R. S., T. 30, § 4956, repealed and replaced. Section 4956 of Title 30 of the
Revised Statutes, as amended, is repealed and the following enacted in place

thereof:
§ 4956. Land subdivisions

1. Defined. A subdivision shall be the division of a tract or parcel of land
into 3 or more lots for the purpose of sale, development or building.

2. Local regulation. When a municipality has established a planning
board, agency or office, such board, agency or office may adopt regulations
governing subdivisions which shall control until superseded by provisions
adopted by the legislative body of the municipality. Where a municipality has
not established a planning board, agency or office, the municipal officers may
adopt subdivision regulations which shall control until superseded by pr0*
visions adopted by the legislative body of the municipality.

3. Guidelines. When promulgating any subdivision regulations and when
reviewing any subdivision for approval, the planning board, agency or office,
or the municipal officers, shall consider the following criteria and before grant-
ing approval shall determine that the proposed subdivision:

A. Will not result in undue water or air pollution. In making this deter-
mination it shall at least consider: The elevation of land above sea level and
its relation to the flood plains, the nature of soils and subsoils and their
ability to adequately support waste disposal; the slope of the land and
its effect on effluents; the availability of streams for disposal of effluents;
and the applicable state and local health and water resources regulations;

B. Has sufficient water available for the reasonably foreseeable needs of
the subdivision;

C. Will not cause an unreasonable burden on an existing water supply, if
one is to be utilized;

D. Will not cause unreasonable soil erosion or reduction in the capacity
of the land to hold water so that a dangerous or unhealthy condition may
result;

E. Will not cause unreasonable highway or public road congestion or un-
safe conditions with respect to use of the highways or public roads existing
or proposed;

F. Will provide for adequate solid and sewage waste disposal;

G. Wi ll not cause an unreasonable burden on the ability of a municipality
to dispose of solid waste and sewage if municipal services are to be utilized;

H. Will not place an unreasonable burden on the ability of the local gov-
ernments to provide municipal or governmental services;l

I. Will not have an undue adverse effect on the scenic or natural beauty
of the area, aesthetics, historic sites or rare and irreplaceable natural areas;



J. Is in conformance with a duly adopted subdivision regulation or ordi-
nance, comprehensive plan, development plan, or land use plan, if any; and

K. The subdivider has adequate financial and technical capacity to meet
the above stated standards.

L. Whenever situated, in whole or in *)art, within 250 feet of any pond,
lake, river or tidal waters, will not adversely affect the quality of such body
of water or unreasonably affect the shoreline of such body of water.

The planning board agency or office, or if none, the municipal officers, shall
issue an order denying or granting approval of the proposed subdivision or
granting approval upon such terms and conditions as it may deem advisable
to satisfy the criteria listed in this subsection, and to protect and preserve
the public’s health, safety and general welfare. In all instances the burden
of proof shall be upon the person proposing the subdivisions.

4. Enforcement. No person, firm, corporation or other legal entity may
convey, offer or agree to convey any land in a subdivision which has not been
approved by the planning board, agency or office, or if none exists, by the mu-
nicipal officers in the municipality where the subdivision is located, and re-
corded in the proper registry of deeds. No subdivision plat or plan shall be
recorded by any register of deeds which has not been approved as required.
Approval for the purpose of recording shall appear in writing on the plat
or plan. No public utility, water district, sanitary district or any utility com-
pany of any kind shall serve any lot in a subdivision for which a plan has not
been approved.

Any person, firm, corporation or other legal entity who conveys, offers or
agrees to convey any land in a subdivision which has not been approved as
required by this section shall be punished by a fine of not more than $1,000
for each such conveyance, offering or agreement. The Attorney General, the
municipality or the appropriate municipal officers may institute proceedings
to enjoin the violation of this section.



PUBLIC LAWS, 1973

CHAPTER 465

AN ACT to Amend Municipal Regulation of Land Subdivision Law.
Be it enacted by the People of the State of Maine, as follows:

Sec. i. R. S, T. 30, 8 4956, sub-88 1 and 2, repealed and replaced. Sub-
sections 1and 2 of section 4956 of Title 30 of the Revised Statutes, as repealed
and replaced by chapter 454 of the public laws of 1971, are repealed and the
following enacted in place thereof:

1. Defined. A subdivision is the division of a tract or parcel of land into
3 or more lots within any 5-year period, whether accomplished by sale, lease,
development, building or otherwise, except when the division is accom-
plished by inheritance, order of court or gift to a relative, unless the intent
of such gift is to avoid the objectives of this section.

In determining whether a parcel of land is divided into 3 or more lots, land
retained by the subdivider for his own use as a single family residence for a
period of at least 5 years shall not be included.

No sale or lease of any lot or parcel shall be considered as being a part of a
subdivision if such a lot or parcel is 40 acres or more in size, except where the
intent of such sale or lease is to avoid the objectives of this statute.

2. Municipal review and regulation.

A. Reviewing authority. All requests for subdivision approval shall be
reviewed by the municipal planning board, agency or office, or if none, by
the municipal officers, hereinafter called the municipal reviewing authority.

B. Regulations. The municipal reviewing authority may, after a public
hearing, adopt additional reasonable regulations governing subdivisions
which shall control until amended, repealed or replaced by regulations
adopted by the municipal legislative body. The municipal reviewing au-
thority shall give at least 7 days’ notice of such hearing.

C. Record. On all matters concerning subdivision review, the municipal
reviewing authority shall maintain a permanent record of all its meetings,
proceedings and correspondence.

D. Hearing; order. In the event that the municipal reviewing authority
determines to hold a public hearing on an application for subdivision ap-
proval, it shall hold such hearing within 30 days of receipt by it of a com-
pleted application, and shall cause notice of the date, time and place of such
hearing to be given to the person making the application and to be pub-
lished in a newspaper of general circulation in the municipality in which
the subdivision is proposed to be located, at least 2 times, the date of the
first publication to be at least 7 days prior to the hearing.

The municipal reviewing authority shall, within 30 days of a public hearing
or within 60 days of receiving a completed application, if no hearing is held,
or within such other time limit as may be otherwise mutually agreed to, issue
an order denying or granting approval of the proposed subdivision or granting
approval upon such terms and conditions as it may deem advisable to satisfy
the criteria listed in subsection 3 and to satisfy any other regulations adopted
by the reviewing authority, and to protect and preserve the public’s health,
safety and general welfare. In all instances the burden of proof shall be upon
the persons proposing the subdivisions. In issuing its decision, the reviewing
authority shall make findings of fact establishing that the proposed subdivi-



sion does or does not meet the foregoing criteria.

Sec. 2. R. S, T. 30, § 4956, sub-8 3, F, amended. Paragraph F of sub-
section 3 of section 4956 of Title 30 of the Revised Statutes, as repealed and
replaced by chapter 454 of the public laws of 1971, is amended to read as
follows:

F. Will provide for adequate soltd sewage waste disposal;

Sec. 3. R. S, T. 30, § 4956, sub-§ 3, ft H, repealed. Paragraph H of sub-
section 3 of section 4956 of Title 30 of the Revised Statutes, as repealed and
replaced by chapter 454 of the public laws of 1971, is repealed.

Sec. 4. R. S., T. 30, § 4956, sub-§ 3, amended. The last paragraph of sub-
section 3 of section 4956 of Title 30 of the Revised Statutes, as repealed and
replaced by chapter 454 of the public laws of 1971, is repealed.

Sec. 5. R. S, T. 30, § 4956, sub-§ 4, amended. Subsection 4 of section 4956
of Title 30 of the Revised Statutes, as repealed and replaced by chapter 454
of the public laws of 1971, is amended to read as follows:

4. Enforcement. No person, firm, corporation or other legal entity may
sell, lease, or convey for consideration, offer or agree to sell, lease or convey
for consideration any land in a subdivision which has not been approved by
the planning board, agetrey of office, of it none exk4-j. by municipal
officers in municipal reviewing authority of the municipality where the sub-
division is located, and recorded in the proper registry of deeds. No sub-
division plat or plan shall be recorded by any register of deeds which has not
been approved as required. Approval for the purpose of recording shall
appear in writing on the plat or plan. No public utility, water district, sani-
tary district or any utility company of any kind shall serme install services to
any lot in a subdivision for which a plan has not been approved.

Sec. 6. R. S, T. 30, 8§ 4956, amended. The last paragraph of section 4956
of Title 30 of the Revised Statutes, as repealed and replaced by chapter 454
of the public laws of 1971, is amended to read as follows:

Any person, firm, corporation or other legal entity who sells, leases, or
conveys for consideration, offers or agrees to sell, lease or convey for con-
sideration any land in a subdivision which has not been approved as required
by this section shall be punished by a fine of not more than $1,000 for each
such sale, lease or conveyance for consideration, offering or agreement. The
Attorney General, the municipality or the appropriate municipal officers may
institute proceedings to enjoin the violation of this section.

Sec. 7. R. S, T. 30, § 4956, sub-§ 5, additional. Section 4956 of Title 30
of the Revised Statutes, as repealed and replaced by chapter 454 of the public
laws of 1971, is amended by adding a new subsection 5, to read as follows:

5. Exemptions. This section shall not apply to proposed subdivisions
approved by the planning board or the municipal officials prior to September
23, 1971 in accordance with laws then in effect nor shall they apply to sub-
divisions as defined by this section in actual existence on September 23, 1971
that did not require approval under prior law. The division of a tract or
parcel by sale, gift, inheritance, lease or order of court into 3 or more lots and
upon which lots permanent dwelling structures legally existed prior to Sep-
tember 23, 1971 is not a subdivision.

Effective October 3, 1973



PUBLIC LAWS, 1973

CHAPTER 700
AN ACT to Clarify the Real Estate Subdivision Law.

Be it enacted by the People of the State of Maine, as follows:

Sec. i. R.S., T. 30, § 4956, sub-8 1, amended. The first paragraph of sub-
section 1 of section 4956 of Title 30 of the Revised Statutes, as last repealed
and replaced by section 1 of chapter 465 of the public laws of 1973, is amended
by adding at the end a new sentence to read as follows:

For the purposes of this section, a lot shall not include a transfer of an inter-
estin land to an abutting landowner, however accomplished.

Sec. 2. R.S., T.30, §4956, sub-§ 5, amended. Subsection 5 of section 4956
of Title 30 of the Revised Statutes, as enacted by section 7 of chapter 465 of
the public laws of 1973, is amended by adding at the end a new paragraph to
read as follows:

The owner of a lot which, at the time of its creation, was not part of a sub-
division, shall not be required to secure the approval of the municipal review-
ing authority for such lot in the event that the subsequent actions of a prior
owner, or his successor in interest, of the lot creates a subdivision of which
the lot is a part, however, the municipal reviewing authority shall consider
the existence of such a previously created lot in passing upon the application
of any prior owner, or his successor in interest, of the lot for approval of a
proposed subdivision.

Effective June 28, 1974



PUBLIC LAWS, 1975

CHAPTER 468

AN ACT to Amend the Subdivision Law to Provide for More Housing
in the State.

Be it enacted by the People of the State of Maine, as follows:

Sec. i. 12 MRSA 8§ 4813, first ft, as last repealed and replaced by PL 1973,
c. 564, § 5, is amended by adding a new sentence at the end to read:

The Department of Environmental Protection and the Maine Land Use Reg-
ulation Commission shall with respect to these shoreland areas adopt said
suitable ordinance by January 1, 1976.

Sec. 2. 30 MRSA 8§ 4956, sub-§ 2, ft C-i is enacted to read:

C-i. Upon receiving an application, the municipal reviewing authority
shall issue to the applicant a dated receipt. Within 30 days from receipt of
an application, the municipal reviewing authority shall notify the applicant
in writing either that the application is a complete application or, if the
application is incomplete, the specific additional material needed to make a
complete application. After the municipal reviewing authority has deter-
mined that a complete application has been filed, it shall notify the applicant
and begin its full evaluation of the proposed subdivision.

Effective October 1, 1975



PUBLIC LAWS, 1975

CHAPTER 475

AN ACT to Clarify the Municipal Regulation of Land Subdivision Law.

Be it enacted by the People of the State of Maine, as follows:

Sec. i. 30 MRSA 8 4956, sub-§ 1, as last amended by PL 1973, c. 700. § 1,
is repealed and the following enacted in place thereof:

1. Defined. A subdivision is the division of a tract or parcel of land into
3 or more lots within any 5-year period, which period begins after September
22, 1971, whether accomplished by sale, lease, development, buildings or other-
wise, provided that a division accomplished by devise, condemnation, order
of court, gift to a person related to the donor by blood, marriage or adoption,
unless the intent of such gift is to avoid the objectives of this section, or by
transfer of any interest in land to the owner of land abutting thereon, shall
not be considered to create a lot or lots for the purposes of this section.

In determining whether a tract or parcel of land is divided into 3 or more
lots, the first dividing of such tract or parcel, unless otherwise exempted
herein, shall be considered to create the first 2 lots and the next dividing of
either of said first 2 lots, by whomever accomplished, unless otherwise ex-
empted herein, shall be considered to create a 3rd lot, unless both such di-
vidings are accomplished by a subdivider who shall have retained one of such
lots for his own use as a single family residence for a period of at least 5 years
prior to such 2nd dividing. Lots of 40 or more acres shall not be counted as

lots.

For the purposes of this section, a tract or parcel of land is defined as all
contiguous land in the same ownership, provided that lands located on op-
posite sides of a public or private road shall be considered each a separate
tract or parcel of land unless such road was established by the owner of land
bn both sides thereof.

Sec. 2. 30 MRSA § 4956, sub-§ 4, first sentence, as last amended by PL
1973, c-4"5» § 5. is further amended to read :

No person, firm, corporation or other legal entity may sell, lease or convey
for consideration, offer or agree to sell, lease or convey for consideration any
land in a subdivision whioh unless the subdivision has been approved by
the municipal reviewing authority of the municipality where the subdivision
is located, and unless a survey plan thereof showing permanent markers set
at all lot corners has been recorded in the proper registry of deeds. The term
“permanent marker” includes but is not limited to the following: A granite
monument, a concrete monument, an iron pin or a drill hole in ledge.

Sec. 3. 30 MRSA § 4956, sub-§ 5, first paragraph, as enacted by PL 1973,
c. 465, 8 7, is amended to read :

This section shall not apply to proposed subdivisions approved by the plan-
ning board or the municipal officials prior to September 23, 1971 in accordance
with laws then in effect nor shall 4bey it apply to subdivisions as defined by
this section in actual existence on September 23, 1971 that did not require
approval under prior law or to a subdivision as defined by this section, a plan
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of which had been legally recorded in the proper registry of deeds prior to

September 23, 1971. The diviwm -4 e by se+e, inheritance,
A oourt into A

dwe-ling strnetnfeo tegaUv r eined prior 4# Sep”cmbce 53. +974- is « stth-

dw ioion The division of a tract or parcel as defined by this section into 3 or

more lots and upon all of which lots permanent dwelling structures legally

existed prior to September 23, 1971 is not a subdivision.

Sec. 4. 30 MRSA 8 4956, sub-8 5, second paragraph, as enacted by PL
1973. c. 700, § 2, is repealed and the following enacted in place thereof:

The dividing of a tract or parcel of land and the lot or lots so made, which
dividing or lots when made are not subject to this section, shall not become
subject to this section by the subsequent dividing of said tract or parcel of
land or any portion thereof, however, the municipal reviewing authority shall
consicer the existence of such previously created lot or lots in reviewing a
proposed subdivision created by such subsequent dividing.

Effective October 1, 1975
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SUBDIVISIONS—PERMANENT MARKERS—
ATTORNEY FEES

CHAPTER 703

S.P. 717—L.D. 2268

An Act to Revise Requirements for Permanent Markers under the Land Sub*
division Law.

Be it enacted by the People of the State of Maine, as follows:

Sec. I. 30 MRSA § 4956, sub-§ 4, first sentence, as last amended by PL
1975, c. 475, § 2, is repealed and the following enacted in place thereof:
No person, firm, corporation or other legal entity may sell, lease or convey

for consideration, offer or agree to sell, lease or convey for consideration any
land in a subdivision which has not been approved by the municipal reviewing
authority of the municipality where the subdivision is located and recorded in
the proper registry of deeds.

Sec. 2. 30 MRSA 84956, sub-§ 5, 3rd fl, last sentence, is amended to read:
The Attorney General, the municipality, the planning board of any munici-
pality or the appropriate municipal officers may institute proceedings to en-
join the violations of this gection and if a violation is found by the court, the
municipality, municipal planning board or the appropriate municipal officers
may be allowed attorney fees.

Approved Apr. 1, 1976.
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AN ACT Requiring Permanent Markers Prior to the Sale or
Conveyance of Land in an Approved Subdivision.

Be it enacted by the People of the State of Maine, as follows:

30 MRSA § 4956, sub-§8 4, 1st sentence, as repealed and replaced by PL
1975. ¢-7°3, 8§ 1, is amended to read :

No person, firm, corporation or other legal entity may sell, lease or convey
for consideration, ofler or agree to sell, lease or convey for consideration any
land in a subdivision which has not been approved by the municipal reviewing
authority of the municipality where the subdivision is located and recorded in
the proper registry of deeds, nor shall such person, firm, corporation or other
legal entity sell or convey any land in such approved subdivision unless at
least one permanent marker is set at one lot corner of the lot sold or conveyed.

INn House 0f RepPresentatiVes, . eiesesieesesseseessesiessessensnnes 1977

Read twice and passed to be enacted.

Speaker

[N S @M A TE, iiieieeeeeeceeeeeeiee oo 1977

Read twice and passed to be enacted.

President

Approved 1977

Governor



Yeture

STATE OF MAINE

IN THE YEAR OF OUR LORD NINETEEN HUNDRED
SEVENTY-SEVEN

S. P. 590 — L. D. 189

AN ACT to Make Additional Corrections of Errors and Inconsistencies in
the Laws of Maine.

Emergency preamble. Wherees, Acts of tre Legislature do ot become
effectinve utall o0 diys after adjourmment. unless erected as enargacies; ad

Wheress, Acts of tis ad previos Lagislatures have reailted in aartain
tadnical enas ad inosistaties n te laws of Maire; ad

Weress, tree emas and _ImosistaTies have aeatsd uartainties ad
anfusian N inEeprety kegsiaae inencad

\Wreress, ksvtaly o resohe ach uErtaintses and aonfusian
tpreat av st or iIp an tre peplle of Maire; ad

Whereas, N tte judgrent of tte Lagislature, ttee fads aeale an emer-

within_tte_meaning of tre Gostatudan of Maine ad reguire tte

lioving legslation a5 Imediately necessary faor tre presenation of e

Be mtevaded by the People OF the Slate of Maine, as follows:

Sec. i. 1 MRSA 812, last sentence, Bamended 1 red :

|m%‘satimﬁlard Bot ] yon, te estate may ke Een far te
i d purpose by payment of a fair copensatign, 1o e ascertained ad
cetermined N tte Same manner as and by proosedings simillar o those
vided far ascertaining damages n locatirg higvays, nTltlezs,dw%%_
201 to «©9 207.

Sec. 22 3 MRSA 82, as repealed and replaced by PL 1975, C. 750, § t, is
amended by adding a new paragraph at the end Oread :

The expenses of members of the Legislature traveling outside the State
shall be reimbursed for their actual expenses provided that the expense
vouchers are approved by the President of the Senate or the Speaker of the
House of Representatives.

Sec. 3. 3 MRSA 83, & lstarended by PL 1973,C 590,82, B rgealal.

Sec. 4. 3 MRSA § 22, Ist jj, last sentence, as repealed and replaced by PL
1975, c. 604, § t. is repealed and the following enacted in its place:

He shall receive a salary of $400 per week for all official services performed
by him during a regular or special session of the Legislature.

Sec. 5. Effective date. Sactians of this Act ddll be retrective O Janu-
arys ,1977-

819-1
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EFFECTIVE DATE
Oct. 24, 1977



Lands shall enter into new leasehold agreements with such persons, .and shall
thereafter renew such leases on what may from time to time be reasonable
terms and conditions, so long as the lessee complies with the terms and
conditions of such leases and with all applicable laws and regulations of the
State.

Sec. 116-A. 30 MRSA § 4552, sub-§ 18, 1st sentence, as enacted by PL
1975, c. 625, §4. is amended to read:

“Mortgage loan” shall mean an interest-bearing obligation secured by a
mortgage or note constituting a first lien on land and improvements in the
State constituting mve-famky e+ mulfi-frtmily hornsing tmko, e hotiomg
prefect, umf residential housing or a housing project, including, but not
limited to, such improvements located on an Indian reservation in this State.

Sec. 117. 30 MRSA 8 4602, sub-§ 2, f[ C, next to last sentence, as enacted
by PL 1969, c. 470, § 8, is amended to read:

The rate and amount of compensation of the director shall be established by
the Governor wk-h the advice tmk conaefst ef fke -Laecutive Council.

Sec. 118. 30 MRSA § 4602, sub-§ 2, D, 1st next to last sentence, as
repealed and replaced by PL 1975, c. 770, § 175, is amended to read:

Each advisory board member and commissioner shall continue to hold office
after the expiration of his term until his successor shall have been appointed
k* eaoe of eommlosicmeeo, eofkl-rmed by -tko hbtee-ufivc Counek .

Sec. 118-A. 30 MRSA § 4756, 1st sentence, as amended by PL 1973, c
625, § 205, is further amended to read:

The state authority shall have the power to purchase or to make commit-
ments to purchase from banks, life insurance companies, savings and loan
associations, the Federal Government and other financial institutions law-
fully doing business in the State of Maine, the interest bearing obligations
secured by mortgages and notes which are . first lien on land and improve-
ments in Maine constituting ofto w* mikti-famlly tmko residential
housing or a housing project, except that an obligation shall not be eligible
for purchase by the state housing authority if the date of said obligation is
prior to October 1, 1969.

Sec. 118-B. 30 MRSA 8§ 4756, last % 1st sentence, as enacted by PL 1975,
c. 625, § 19, is amended to read :

Improvements constituting erne family multi-family units residential
housing or a housing project shall include but not be limited to housing
projects improvements located on an Indian reservation in this State.

Sec. 118-C. 30 MRSA § 4760, 1st sentence, as amended by PL 1973. c.
517, § 3, is further amended to read:

The state authority may authorize the issuance of revenue bonds of the
authority in the manner and as provided in section 475r for any of its au-
thorized purposes including the purchase of first mortgage loans or evidences
thereof, for residential housing or a housing project in the State of Maine
from the financial institutions and other agencies specified in section 4756.

Sec. 118-D. 30 MRSA § 4956, sub-§ 4, 1st sentence, as amended by PL
1977, c. 315, is further amended to read :

No person, firm, corporation or cither legal entity may sell, lease, develop,
build upon or convey for consideration, offer or agree to sell, lease, develop,
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build upon or convey for consideration any land in a subdivision which has
not been approved by the municipal reviewing' authority of the municipality
where the subdivision is located and recorded in the proper registry of deeds,
nor shall such person, firm, corporation or other legal entity sell or convey
any land in such approved subdivision unless at least one permanent marker
is set at one lot corner of the lot sold or conveyed.

Sec. 118-E. 30 MRSA § 4956 ,last f[, 1st sentence, & It amended by
PL 1973, e 465, § (5 B rgmealed ad the folloMng eected I iits place:

Any person, firm, corporation or other legal entity who sells, leases, de-
velops, builds upon, or conveys for consideration, offers or agrees to sell,
lease, develop, build upon or convey for consideration any land in a sub-
division which has not been approved as required by this section shall be
punished by a fine of not more than $1,000 for each such occurrence.

Sec. 118-F. 32 MRSA 8§ 202, sub-§ 2, as repealed and replaced by ML 1977,
c. 404, is repealed.

Sec. 118-G. 32 MRSA 8§ 211, 2nd ff, 3rd sentence, as enacted by PL 1977,
c. 463. § 3. is amended to read :

Landscape architect members shall initially he appointed, one for a 2-year
term and one for a 3-year term; the initially appointed members shall be
eligible to be qualified for admission to the examination to practice landscape
architecture and the Governor shall make a written finding to that effect.

Sec. n8-H. 72 MRSA § 215,88 e@ected by PL 1977. C 463,83 . Bre-
pealed and the Tl wing eected n isplace:

8§ 215. Removal of member; vacancies

The Governor may by due process of law remove any member of the board
for misconduct, incompetency, neglect of duty or for any malfeasance in
office. Any vacancy in the board caused by death, resignation or for any
other cause, except completion of a full term of service, shall be filled in a
like manner as an original appointment for a full term but with the new
member to hold office only during the unexpired term of a member whose
place he fills.

Sec. 118-1. 32 MRSA § 220, sub-8 1, ff B, sub-f[ (2), as enacted by PL 1977.
c. 463, § 3, is repealed and the following enacted in its place:

(2) No corporation as such shall be registered to practice architecture
in this State, but it shall be lawful for a corporation to practice archi-
tecture providing at least I$ of the directors, if a corporation, or of
the partners, if a partnership, are licensed under the laws of any state to
practice architecture and the person having the practice of architecture
in his charge is himself a director, if a corporation, or a partner, if a
partnership, and licensed to practice architecture under this chapter and
all drawings, plans, specifications and administration of construction or
alterations of buildings or projects by such corporation are under the
personal direction of such registered architect. One-third of the directors
or partners shall be licensed under the laws of any state to practice engi-
neering, architecture, landscape architecture or planning. In cases where
the number of directors or partners is not divisible by 3 the number of
directors or partners shall be the number that results from rounding up
or rounding down to the nearest number.

Sec. 118-). 32 MRSA 8 220, sub-8 2, B, sub-jf (2), as enacted by PL 1977,
c. 463, § 3 ,is repealed and the following enacted in its place :

(2) No corporation as such shall be registered to practice landscape
architecture in this State, but it shall be lawful for a corporation to prac-
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