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Executive Summary 

There are several elements to the study of the relationship between municipal subdivision 
ordinances in Maine, the statutory definition of subdivision, and municipal home rule 
authority. 

First, it is clear that municipalities have "home rule" authority to adopt a definition of 
"subdivision" that is more inclusive than the state definition. This conclusion is drawn 
from a thorough review of the legislative history of Maine's subdivision law, a full 
explication of Maine's "home-rule" authority, and an analysis of case law and legislative 
response involving home rule authority with respect to land use development issues, 
generally, and subdivision law in particular. 

Second, the analysis of the legislative history of subdivision law clearly reveals that the 
statutory definition of "subdivision" has been amended frequently, almost obsessively, 
since its inception. The municipal definitions of subdivision cannot possibly keep up 
with this legislative activity. As a result, each municipality's definition is frozen in some 
point in time during the last 25 years of legislative enactments. The degree to which the 
Legislature intended municipalities to adopt each of the "add-on" and exemption 
provisions found in the state definition is unclear. 

Third, a strategy adopted by some municipalities to adopt the state definition of 
subdivision as that definition may be subsequently amended by the Legislature is legally 
flawed as an improper delegation oflegislative activity. 

Finally, it is also the case that a number of municipalities have consciously utilized their 
home rule authority to tailor the definition of subdivision to meet their land use 
regulatory needs, particularly by expanding the definition from land division to include 
structural commercial divisions and to tighten the statutory exemptions to prevent abuse. 

An alternative to the current system that should greatly improve the predictability and 
stability of the subdivision definition at the local level, while at the same time 
accommodating a home-rule capacity to tailor subdivision review to meet local needs, 
would be to create a menu of perhaps three definitions of subdivision, including a 
relatively simple and non-inclusive option, a highly-inclusive option with limited 
exemptions, and a middle-of-the-road option. 





Analysis of Subdivision Law and Home Rule Authority in Maine. 

Included in Attachment 1 there is an enactment-by-enactment summary of subdivision 
law in Maine from its inception in 1943 to the present. As will be noted below, the most 
pertinent enactments with respect to the issue of home rule authority are "An Act to 
Clarify the Home Rule Authority ofMunicipalities", later enacted as PL 1987, c. 583 and 
"An Act to Enhance Land Use Regulation", later enacted as PL 1987, c. 885. 

Until 1970, the legal authority of Maine's municipalities was limited to powers expressly 
or impliedly granted under State statute. In 1969, Maine's voters approved a public 
referendum to amend the State Constitution. The resulting amendment is found in 
Article Vill, Part 2, §1 of the Maine Constitution and provides: 

The inhabitants of any municipality shall have the power to alter and amend their 
charters on all matters, not prohibited by Constitution or general law, which are 
local and municipal in character. The Legislature shall prescribe the procedure by 
which the municipality may so act. 

Shortly thereafter, the Legislature enacted the Home Rule Enabling Act in 1970, ( enacted 
as PL 1969, c. 563) which is today found in 30-A M.R.S.A. § 3001. (See Attachment 2) 
This implementing statute expressly provided municipalities with the authority to 
"exercise any power or function which the Legislature has power to confer upon it, which 
is not expressly denied or denied by clear implication". The unequivocal intent of this 
legislation was to provide municipalities with plenary authority to regulate local matters. 

Despite both constitutional and statutory provisions, the Law Court and other authorities 
failed to appreciate the underlying principles of home rule authority. (See Law Review 
article, Home Rule and the Preemption Doctrine at Attachment 3). Acting to correct this 
confusion, the 113th Legislature amended Maine's Home Rule Law in 1987 in an effort to 
further clarify the existence and extent of municipal home rule authority. 1 

The plain language of Title 30-A, § 3001 provides that home rule authority is to be 
liberally construed in an effort to fulfill the purposes of the municipality. The same 
section also has clear language that establishes a rebuttable presumption that any 
ordinance enacted under§ 3001 is deemed to be a valid exercise of home rule authority. 

Municipalities may implement home rule authority either by charter or by following Title 
30-A § 3001. Municipalities with a charter are eligible to adopt, revise, or amend their 

1 During the same time the 113t11 Legislature enacted legislation that clarified the scope of home rule 
authority, the Legislature also inserted plain language articulating the breadth of this authority in 
subdivision law with the enactment of PL 1987, Chapter 885, "An Act to Enhance Land Use Regulation". 
Though home rule authority already existed in the broad sense, the Legislature insured its use in the context 
of subdivision ordinances with the enactment of this law. Further discussion of PL 1987, Chapter 885 is 
provided below. 



local charters to provide for home rule authority. These municipalities are granted home 
rule authority from Article VIII, Part 2, Section 1 of the State Constitution. The home 
rule authority of municipalities that lack a charter is governed by Title 30-A § 3001. 

According to the Statement of Fact contained in L.D. 506, "An Act to Clarify the Home 
Rule Authority of Municipalities" (later enacted as PL 1987, c. 583), the intent of the Act 
was "to reemphasize the Legislature's commitment to municipal home rule ... ". (See 
Attachment 4). The underlying purpose of the Act was to clarify that the grant of home 
rule authority is a plenary power and thus, no further authorization is necessary. This 
intent was carried out through the enactment of the "standard of preemption" found in 
Title 30-A § 3001(3). This standard provides that "the Legislature shall not be held to 
have implicitly denied any power granted to municipalities under this section unless the 
municipal ordinance in question would frustrate the purpose of any state law." This 
standard is to be used by the courts in determining whether home rule authority has been 
preempted implicitly. As a result, for a court to find that an ordinance has been 
preempted, it must determine whether the Legislature has expressly or impliedly denied 
the municipality from acting. Therefore, with respect to the question of whether 
municipalities are preempted from adopting subdivision ordinance definitions that are 
more inclusive than the statutory definition, two analyses must be conducted: (1) is there 
an express preemption of that authority? And (2) is there an implied preemption? 

Express preemption: No express preemption of municipal home rule authority with 
respect to subdivision ordinances exists. On the contrary, home rule authority is 
expressly recognized at 30-A M.R.S.A. § 4401 (4)(H) to apply to the expanded definition 
of subdivision "to include the division of a structure for commercial or industrial use or 
which otherwise regulates land use activities." 

An example of how the Legislature might have preempted municipal authority in this 
case is found at 30-A M.R.S.A. § 4351, which provides that "this subchapter (Subchapter 
III of Chapter 187 of 30-A M.R.S.A., governing municipal zoning authority) provides 
express limitations on home rule authority." No such preemption language was enacted 
by the Legislature with respect to subchapter N of Chapter 187, the pertinent subchapter 
governing subdivision ordinances and regulation. 

Implied Preemption: Because there is no express preemption of municipal home rule 
authority, the second leg of the analysis is whether there is an implied preemption. As 
has been noted, an implied preemption exists when the state regulatory scheme so 
completely inhabits the regulatory field that there is no room for independent regulatory 
authority, or municipal ordinances with more inclusive definitions of "subdivision" 
would be otherwise repugnant to the state regulatory scheme. 

Although sometimes prone to subjective opinion, argument and ultimately litigation, (see 
e.g., Central Maine Power v Town of Lebanon, 571 A.2d 1189 (Me., 1990) (implied 
preemption claim by utility company with respect to municipal roadside herbicide 
spraying prohibition)), the question of implied preemption with respect to subdivision 



ordinances has been directly addressed through court action in 1977 and the legislative 
response to that court action ten years later. 

The underlying issue in Town of Arundel v Swain 374, A.2d 317 (Me., 1977) was 
whether the municipality's local subdivision ordinance interpreting individual campsites 
as a subdivision was within the confines of the then-controlling law, 30 M.R.S.A.§ 4956, 
(today 30-A M.R.S.A. § 4401), thereby giving the Town of Arundel jurisdiction to 
require subdivision approval for the proposed campsites. (See Attachment 5). 

After reading the plain language of the statute, the Law Court concluded the statutory 
definition of subdivision referred to a "division" of an actual "splitting off of an interest 
in land" that is either accomplished by sale, lease, development, building, or otherwise. 
Id. at 320. The Court held that the temporary occupancy of a several campsites did not 
fit within the definition of subdivision, and therefore the Town lacked jurisdiction to 
require an approval process. 

In 1987, the 113th Legislature enacted amendments to subdivision law that unmistakably 
overrules the Law Court's decision in Town of Arundel v Swain. (L.D. 2684, "An Act to 
Enhance Land Use Regulation", later enacted as PL 1987, c. 885). (See Attachment 6). 
Language in the Act expresses the legislative intent to solidify the authorization of home 
rule authority. This is evident from the explicit language that articulates the legislative 
intent to overrule the Law Court's decision in Town of Arundel v Swain. The language 
enacted by LD 2684 exists today in 30-A M.R.S.A. § 440l(H). According to§ 440l(H), 
"Nothing in this subchapter may be construed to prevent a municipality from enacting an 
ordinance under its home rule authority which expands the definition of subdivision to 
include the division of a structure for commercial or industrial use or which otherwise 
regulates land use activities." (emphasis added). It is this section that provides an 
express prohibition on the preemption of municipal home rule authority, with specific 
regard to the expansion of the definition of subdivision. 

According the Statement of Fact contained in the Committee Amendment: 

This express acknowledgement of municipal home rule authority is made 
to overrule the suggestion in the Law Court's decision in Town of Arundel 
v Swain, 3 7 4 A.2d 317 (Me. 1977), that a town's authority to conduct 
subdivision reviews is limited by the statutory definition of subdivision. 
This amendment follows the approach exemplified in PL 1987, Chapter 
583, to clarify municipal home rule authority in this area. The subdivision 
statute is not an "enabling statute" as suggested by the Court in Town of 
Arundel opinion, but is a mandate imposed upon municipalities to conduct 
a review of certain developments. As a statutory mandate, it describes 
those developments for which municipal review is required but does not 
restrict the type of developments which municipalities are permitted to 
review. Interpreted under the standard of review found in the Maine 
Revised Statutes, 30 § 2151-A, the statute does not restrict a 
municipality's home rnle authority to require the review of other 



developments by including them within the definition of"subdivision," 
except where the municipal definition would frustrate the purpose of the 
State statute. 



Summary of Municipal Ordinances 

Maine's 457 organized municipalities not located within LURC jurisdiction were asked 
to submit their ordinance definition of "subdivision" for the purpose of determining the degree 
the ordinance definitions deviated from a common statutory definition. Of the 457 organized 
municipalities, 225 ordinances were returned. 

Attached to this summary is a spreadsheet that describes in detail the varying elements of 
the ordinance definitions that were submitted. 

If the intent of the Legislature were to enact a comprehensive subdivision law that would 
be adopted and strictly adhered to by all municipalities across the State, then it can easily be said 
that this intent has failed. It is apparent that for a variety of reasons the municipal definition of 
"subdivision" is anything but uniform among the municipalities. Some of the reasons include: 
( 1) confusion over the legal capacity of municipalities to adopt the statutory definition by blanket 
reference; (2) a remarkable number of legislative enactments and recodifications that makes it 
virtually impossible for municipalities to keep current with a common definition; (3) complete 
lack of clarity within Maine subdivision law as to whether the various add-ons and exemptions 
are compulsory; and (4) straight forward municipal interest in exercising home rule authority to 
address the need for land development review in the community. In short, some of the 
"patchwork quilt" effect is the result of legislative hyperactivity and carelessness with respect to 
intent, and some of that effect is the result of the exercise of home rule. 

Adoption by Reference. One glace at the spreadsheet illustrates the obvious confusion 
municipalities have with respect to the adoption of subdivision ordinances by reference. Of the 
225 municipal ordinances submitted, 77 adopted a definition of subdivision by blanket reference. 
The adoption of an ordinance by unrestricted reference, (i.e, "subdivision" will have the meaning 
as provided in Title 30-A M.R.S.A. §4401, as amended from time to time), is a legally 
inappropriate method of adopting an ordinance. At issue is the improper delegation oflegislative 
authority. Adoption by reference to an exterior code, however that code may be subsequently 
amended by some other legislature, does not provide the public with the notice necessary to 
comprehend the actual proposed provisions of the ordinance. Therefore, the subsequently 
amended definition of subdivision by the State Legislature cannot be said to have been properly 
adopted by the local legislative body. 

For example, in reference to the attached spreadsheet, the notations in the first vertical 
column note those municipal ordinances that adopt the statutory definition of subdivision as it 
may be subsequently amended. A simultaneous review of the legislative history shows that the 
definition of subdivision was substantially changed (since the implementation of home rule 
authority) in the 1973, 1975, 1987 (in several enactments), 1989 (in several enactments), 1991 
and 2001 legislative biennia. The question is whether those municipalities that adopted the state 
definition in 1985, for example, have legally adopted the subsequent changes to the state law 
definition. According to the principles of improper delegation of legislative authority, they have 
not. 



The Moving Statutory Target. The spreadsheet depicts the 20-plus elements of the 
statutory definition that are the foundation of municipal subdivision ordinances. A review of the 
spreadsheet reveals that any particular municipal definition of subdivision is frozen at a 
particular point in time with respect to the constantly evolving statutory definition. For 
example, 21 of the 225 respondent definitions still expressly or by their language follow the 
provision of Title 30 M.R.S.A § 4956, which dates back to the early 1970's. That definition does 
not expressly include subdivisions of new structures, subdivisions created by the placement of 
three or more structures, the division of commercial or industrial use into residential structures, 
the exemption of "open space" lots, the five-year subsequent conveyance "de-exemption" 
provisions, and several other provisions that are now part of the current definition. 

A thorough review of the attached spreadsheet shows that virtually no municipal 
ordinance that attempts to articulate the definition of subdivision is completely current with 
respect to state law. In most cases, it must be assumed that the lack of currency is merely 
because the municipality has yet to catch up or there is no compelling reason on the local level to 
upset the current local understanding of what is and what is not a subdivision, which is difficult 
enough to grasp initially. 

The only ordinances that could be said to be completely current are those that adopt the 
state law definition by blanket reference, which generates its own set oflegal problems. (see 
immediately above). 

Add-ons and Exemptions, Compulsory or Voluntary? The statutory definition of 
subdivision begins with the concept of dividing a parcel ofland two or more times into three or 
more lots over a five-year period. The statute goes on to say that this applies however the 
dividing may occur (sale, lease, development, building or otherwise) and then lists some "add­
ons", including dividing a new structure into three or more dwelling units or converting 
commercial or industrial space into dwelling units. 

Does this mean each municipality must review each of those "add-on" possibilities? A 
review of the attached spreadsheet shows that approximately 50% of the submitted ordinances 
make no specific reference to those "additions". Is this a municipal choice? 

Alternatively, the state definition subsequently creates several exemptions for subdivision 
review, including lots retained by the subdivider for his or her own use as a single family 
residence, conveyances to abutters, gift lots to relatives or the municipality, and lots created by 
devise, condemnation or court order. While most ordinances contain at least most of these 
exemptions, some do not, and many others treat some of the exemptions in unique ways, such as 
by defining what "relative" means, by not including the five-year subsequent transfer "de­
exemption" clause, or other variations that either restrict the use of exemptions or liberalize 
them. 

Home Rule. Beyond the legal confusion regarding the blanket adoption of a state 
definition and beyond the inadvertent adoption of an articulated definition of subdivision that is 
not current with the statutory definition, the attached spreadsheet reveals examples of the express 



use of home rule authority to better meet the land use regulatory needs of the community. Some 
examples include: 

• As mentioned above, several communities define the term "relative" to narrow the 
scope of the gift-to-relative exemption. Another creates a ten-year reconveyance 
window, rather than a five-year subsequent reconveyance period, to "de-exempt" 
a gift to a relative. 

• At least one municipality expressly sweeps the conversion of a multi-family 
apartment into a condominium into subdivision review 

• Several municipalities expressly sweep malls, mini-malls, and structural 
subdivision for commercial purposes into the definition of subdivision. Many 
ordinances deem mobile home parks as subdivisions. 

• At least one community defines subdivision as a single division (i.e., the creation 
of two lots) within a five-year widow. At least one municipality defines 
subdivision as the "functional division" of a tract or parcel. 

• At least one municipality only allows the subdivider's retained lot exemption if, 
after the first dividing, the subdivider has retained both lots as a single family 
residence for five years. 

• One municipal definition of subdivision provides that any parcel within an 
approved subdivision shall not be further divided in any matter that would alter 
the approved subdivision plan without Planning Board approval, unless more than 
five years has elapsed since the most recent approval, including amendments. 

• Several municipalities have elected to count lots of up to 200 or more acres for 
the purpose of subdivision review. Others have elected to count lots of up to 500 
acres. 

• One municipality limits the class of individuals that are eligible to use the "bona 
fide interest" exemption to only relatives. 

• Several municipalities define subdivision as a division of a tract or parcel of land 
into three or more lots within any five-year period whether accomplished by: 

• Sale or lease of land 
• Offering to sell or lease land 
• Construction, sale or lease of principal buildings; or 
111 Offering to construct, sell, or lease principal buildings 

• One ordinance exempts all divisions of land that are accomplished for agricultural 
purposes. 

It should be noted that these examples of the utilization of home rule authority are 
sampled from only half of the 457 municipal subdivision ordinances in Maine. 





Notes to Data 

For ease of comprehending the spreadsheet, municipalities that adopted the subdivision 
ordinance by reference were so indicated by placing the statutory section number in each 
component of the statute. For example, the spreadsheet will contain a "4956" representing each 
statutory provision of the now-repealed Title 30 M.R.S.A § 4956. 

Municipalities that adopted Title 30-A M.R.S.A. § 4401 have inherently adopted a broader 
spectrum of definitions than those municipalities that adopted§ 4401(4), thereby only adopting 
the definition of subdivision. The spreadsheet will reflect the adoption of these sections 
accordingly. 

Under Title 30-A M.R.S.A. §4401 (4)(C ), municipalities may elect to count lots of 40 or more 
acres as lots for the purpose of subdivision review. fu the spreadsheet under this column, the "E" 
(for Exempt) represents those ordinances that have elected to expressly exempt lots of this size. 
The "N" (for Non-exempt) represents municipal ordinances that have elected to review 40 + acre 
lots. Municipalities that do not have a letter in the blank have not adopted this provision, thus 
lots of 40 plus acres are exempt from subdivision review. 

Section 4401 ( 4){G) is the only category contained in the spreadsheet that may not represent an 
accurate snapshot of the trends in subdivision ordinances. This section provides that leased 
dwelling units are not subject to review, unless the municipality has a site review process that is 
equally as stringent. Several municipalities have elected to include this language in the 
subdivision ordinance. It is unclear on the face of the ordinance, however, how or if this 
measure is implemented. 

Biddeford: 

Boothbay Harbor: 

Buxton: 

Castine: 

The definition of subdivision includes the division of land for a non­
residential purpose. The ordinance also provides that subdivision does not 
include the gift of a tract or parcel or lot of land to a spouse, mother or 
father, son or daughter, son-in-law, daughter-in-law, brother or sister of 
the grantor, provided that only one such gift to the same grantee within 
any five year period is allowed and that the total allowed conveyed gifts 
from the original tract of the grantor shall be limited to three parcels or 
lots within any five year period and the grantor must have approval prior 
to doing so. 

fu addition to the statutory language, subdivision includes the sale of an 
existing three or more unit structure into three or more units of sale within 
any five-year period. 

Limits the class of individuals for the bona fide interest exemption. It is 
limited to relatives. 

Subdivision includes buildings held in separate ownership. 



Chapman: 

Chelsea: 

Dresden: 

Eastport: 

East Machias: 

Eddington: 

Embden: 

Ellsworth: 

Fort Fairfield: 

Title 30 M.R.S.A § 4551 closely resembles Title 30 M.R.S.A § 4956, 
thereby defining subdivision as a division of three lots in five years. 
Similarly, it also provides for the subdivider's retained lot and five-year 
subsequent reconveyance clause and the exemption of 40+ acres ofland. 
It contains the devise, condemnation and order of court exemption, as well 
as the gift-to-relative exemption. The final provision is the exemption for 
transfers of land to an abutter. 

This subdivision ordinance only exempts the owner's retained lot if, upon 
the dividing of the first two lots the owner has retained both lots for his or 
her own single family residence for a period of five years. (This differs 
from the statutory language in that the owner must have retained both lots 
rather than just one lot for the purpose of the single-family residence). 

In addition to the statutory language, subdivision also occurs by any 
informal arrangements that result in the functional division of a tract or 
parcel. 

In addition to the statutory language, subdivision is the division of a tract 
or parcel of land into three or more lots within a five-year period for the 
purpose, immediate or future, of lease, sale, or building development. 

Subdivision is the division of a tract or parcel of land into three or more 
lots of 500 acres or less within any five-year period. 

A division of a tract or parcel of land into three or more lots within any 
five-year period whether accomplished by: 

1. Sale or lease of land 
2. Offering to sell or lease land 
3. Construction, sale or lease of principal buildings 
4. Offering to construct, sell, or lease principal buildings 
5. A mobile home park is considered a subdivision 

Subdivision is a division of a tract or parcel into three or more lots. (There 
is no five-year window within which subdivision occurs). 

In addition to the statutory language, subdivision also includes the division 
of a structure into three or more units for commercial or industrial use 
within five years. 

In addition to the statutory language, subdivision also includes the division 
of any structure or structures on a tract or parcel of land into three or more 
commercial, industrial, or dwelling units or combination thereof within a 
five-year period. 



Georgetown: 

Greenville: 

Greenwood: 

Knox: 

Levant: 

Liberty: 

Mt. Vernon: 

Naples: 

In addition to the statutory language, the ordinance also has a provision 
that provides any parcel within an approved subdivision shall not be 
further divided by any person in any fashion which would alter the 
approved Subdivision Plan without Planning Board approval unless more 
than five years have elapsed since the granting of the most recent approval 
for the subdivision, including the approval of any amendments to the 
original subdivision plan, whether or not such approved amendment 
directly affect the approved lot of which further division is sought. 

Any lot up to 500 acres in size shall be counted as a lot, whether or not the 
parcel from which it was divided is located wholly or partly within any 
shoreland area. 

All lots of 200 acres or less shall be considered as lots unless exempted by 
State law. 

Subdivision includes the division of a parcel of land into three or more lots 
for the purpose of sale, development or building. (There is no five-year 
window within which subdivision occurs). 

A division of a tract or parcel of land into three or more lots within any 
five-year period whether accomplished by: 

1. Sale or lease of land 
2. Offering to sell or lease land 
3. Construction, sale or lease of principal buildings 
4. Offering to construct, sell, or lease principal buildings 
5. A mobile home park is considered a subdivision 

In addition to the statutory language, subdivision includes the division of a 
tract or parcel of land into three or more lots within any five-year period or 
any building project containing three or more dwelling units on a single 
lot. 

In addition to the statutory language, subdivision also includes the use of a 
single family dwelling unit into three or more dwelling units within a five­
year period. 

Subdivision includes the division of a tract or parcel of land into three or 
more lots for the purpose, immediate or future, of lease, sale, development 
or building, whether this division is accomplished by immediate platting 
of the land or by sale of the land by metes and bounds. 



Newport: 

Pownal: 

So. Berwick: 

Sumner: 

Swan's Island: 

Topsham: 

Upton: 

Warren: 

Unidentified #7: 

A division of a tract or parcel of land into three or more lots within any 
five-year period whether accomplished by: 

1. Sale or lease ofland 
2. Offering to sell or lease land 
3. Construction, sale or lease of principal buildings 
4. Offering to construct, sell, or lease principal buildings 
5. A mobile home park is considered a subdivision 

Subdivision is the division of land in single ownership into two or more 
parcels or lots. 

In addition to the statutory language, subdivision also includes the division 
of a structure or structures. 

Lots of 40 acres but less than 500 acres shall be counted as lots. 
Subdivision also includes developments with three or more units involved. 

In addition to the statutory language, subdivision also includes the 
establishment on a tract or parcel of land of a multi-family dwelling unit, 
or the division of an existing structure or structures previously used for 
commercial or industrial use, whether for sale or rent or the establishment 
on a tract of land of a lodging unit or a dormitory, shall constitute a 
subdivision. 

Subdivision is the division of a tract or parcel ofland into three or more 
lots for the purpose, immediate or future, of lease, sale, development or 
building, whether this division is accomplished by immediate plotting of 
the land by metes and bounds 

Subdivision is the division of a tract or parcel of land into three or more 
lots for the purpose, whether immediate or future, for sale, transfer, 
legacy, conveyance or building development, but the provisions of these 
regulations shall not apply to the division of land for agricultural purposes. 

The ordinance places a ten-year limit on subsequent transfers of gifted 
parcels. 

The term subdivision includes the division of a tract or parcel of land into 
three or more lots of 500 acres or less. 



Preliminary Recommendations: 

It is evident from a review of the attached spreadsheet and the foregoing analysis that for 
several reasons the working definition of "subdivision" at the local level falls far short of 
uniformity. The predominant reason for the disparity of definition among municipalities is 
constant legislative activity and an inability or indifference among the municipalities to keep 
pace. Another reason for the disparity is an apparent interest among a smaller percentage of 
municipalities to tailor the state definition to better meet the local regulatory needs. 

One possible approach to improve the situation for all parties involved, including the 
municipalities, the subdividers, and the industry that certifies the quality of title to real estate, 
would be to create a set or perhaps three working definitions of subdivision covering a range of 
inclusiveness. For the communities that experience little subdivision activity and no commercial 
development, the definition could be very simple and govern land splits only. At the other end 
of the spectrum, a definition could be furnished to address the type of single-family, multi­
family, planned-use, mixed-use, and intensive commercial development that is occurring in some 
of Maine's fastest growing communities. A third, middle-of-the-road definition could be crafted 
that would typically fill the needs of the average growth communities. 

Under this system, all municipalities would be expressly authorized to adopt whichever 
menu option of "subdivision" definition best fit the regulatory need. In fact, the most inclusive 
of those options would expressly authorize a certain amount oflocal tailoring, especially with 
respect to the statutory exemptions. Whichever definition the municipality ultimately adopted, 
the fact of that adoption would be recorded in the county registry of deeds. This system of 
recording would insure that all interested parties would be put on notice as to the definition of 
subdivision in use in that particular community, retain a working semblance of home rule 
authority, and reestablish a significant uniformity of definitions throughout the State. 
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Abbot X X X X X X 

Acton X X X E X X 

Albion 4401 4401 4401 4401 4401 I 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Alfred X X X ' X X X E X X X 

Amherst X X X X X X N X X X X X 

Anson 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
·--

Arundel X X X X X X N X X X X X X X 

Ashland X X X X N X X X X X X X X X X 

Bangor 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Bar Harbor 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4' 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 
Belgrade X X X X 

Belmont X X X X X X X E X X X X X X X 

Benton 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 X 

Berwick X X X X X X X N X X X X X X X 

Bethel 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Biddeford* X X X X X X X X X X X 

Blaine I X 

Boothbay Harbor* X X X X X X I 
Bowdoin 4956 4956 4956 4956 4956 4956 4956 4956 
Bremen 4956 4956 X 4956 4956 4956 I 4956 4956 4956 
Bridgton X X X X X X X E X X X X X X X X X X 

Bristol 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Brownfield X X X X X X E X X X X 

Burnham X X X X N 
Brunswick 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Bucksport X X X X X X E X X X X X X X X X X 

Buxton* I X X X X X X E X X X X X X X 

Calais 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Camden I X X X X X X E X 

Cape Elizabeth X X X E X X X 

Caribou X X X X X N X X X X X X X X X X 

Castine* X X X X X X E X X X X X 

Castle Hill X X X X X E X X X X X X X X X X 

Chapman 4451 4551 4551 4551 4551 4551 4551 4551 
Chelsea* X X X X E X 
Chesterville 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
China 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 
Clifton X X X X X X N X X X X X 
Clinton 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Corinna X X X X X X N X X X X 

Cranberry Isles X X X X E X X X X 
Cumberland 4401 4401 4401 4401 4401 4401 4401 4401 N 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Cushing X X X X X X X E X X X X X X X X X X 
Deblois 4956 4956 4956 4956 4956 4956 4956 4956 
Deer Isle X X X X X X N X X X X X 
Denmark X X X X X X 
Detroit 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Dexter X X X X X X X E X X X X X X X X 
Dixfield X X X X X X E X X X X X 
Dixmont X X X X X X M X X X X 

Dover-Foxcroft X X X X X X X N X X X X X X X X 

Dresden* X N X 

Eagle Lake 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Easton 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Eastport* X X X X 
East Machias* X X X X X 
Eddington* X X X E X X X .. X 

Edgecomb 4956 4956 4956 4956 4956 4956 4956 4956 
Eliot X X X E X X X X 

Ellsworth' X X X X X N X X X 

Embden X X X X X X 

Enfield X X X X X X X N X X X X X X X X X 

Exeter X X X N X X X 

Farmington X N X 

Fayette 
Fort Fairfield* X X X X X E X X X X X X X X X X 

Fort Kent X X X X E X X X X X X X X X X 

Freeport 4956 4956 X 4956 4956 4956 4956 4956 4956 
Frenchville X X X X X X X E X X X X X X X X X X 

Frye Island 4401(4) X 4401(4) 4401(4) 4401(4) 4401(4) 4401(4 4401(4) E 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 
11-ryeourg 't'tUI 44Ul 

""' I "'"'' """1 44UI '+'+l I 4'tl I '+"VI '+'+Vl .... u, 't'+Vl 't'tUI 't'tUI 't'+UI .... u, .... v, 44u·1 .... v, 
Gardiner 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Georgetown X X X E X X X X 

"-----· 
Grand Isle 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Grav X X X X 
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Great Pond 4401-07 4401 4401 4401 4401 4401 4401 4401 4401 4401 I 4401 4401 4401 4401 4401 4401 4401 4401 4401 I 
Greenbush X X X X X N X X X X 

Greene X X 

Greeneville* 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Greenwood* 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Hamlin 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Hancock 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 -----
Harrington 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Harrison X X X X X X X E X X X X X X X 

Hermon 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Hiram X X X E X X X 
Holden 4401 4401 4401 4401 4401 4401 4401 4401 N 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Hollis X X X X X X X N X X X X X X 

Hope 4956 4956 4956 4956 4956 4956 4956 4956 
Houlton X X X E X X X 
Howland X X X N X X X X 

Islesboro 4956 X 4956 4956 4956 4956 X 4956 
Jackman X X X N X X 

Jay X X X X 
Jefferson 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 X 

Jonesport X X X E X X X 
Kennebunkport X X X E X X X 
Kingfield 4956 4956 4956 4956 4956 4956 4956 4956 
Kittery 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Knox* 
Leeds 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Levant* X X X X X X X X X X X X X X X 

Liberty• X X X E X X X 
Limerick 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Lincoln X X X E 

.. 
X X X 

Lincolnville X X X X X X X E X X X X X X X X X 

Lisbon X X X E X X X 

Littleton 4956 4956 4956 4956 4956 4956 4956 4956 
Livermore X X X X X X X E X X X X X X X X X 

Livermore Falls 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Long Island' X X X N 
Lubec 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Lvman X X X E X X X 

Madawaska 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Madison 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Mapleton X X X X X N X X X X X X X X X 

Medway X X X E X X X X 

Mexico X X 

Millinocket 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4' 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 
Monson X X X X X X X E X X X X X X X X X 

Moscow 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Mt. Vernon• X X X X X X X E X X X X X X 

Naples* X X 

New Gloucester 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
New limerick X X X E X X X 

Newcastle 4401(4) 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Newport• X X X E X X X X X 

Newrv 4956 4956 
,. 

4956 4956 4956 4956 4956 4956 
Nobleboro X X X E X X X 

Norridgewock X X X E X X 
North Haven 4956 4956 4956 4956 4956 4956 4956 4956 
Norway 4956 4956 4956 4956 4956 4956 4956 4956 X 

Old Town X X X E X X X 

Oqunquit X X X X E X X X X 

Orland X X X X N X X X X 

Orrington X X X E X X X X 

Otisfield X X X X X X X E X X X X X X X 

Owl's Head 4956 4956 4956 4956 4956 4956 4956 4956 
1------

Oxford X X X E X X X 

Paris X X X X X N X X X 

Parkman X X X X X 

Parsonsfield X X 

Penobscot X X X N X X X 
Perry 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Peru 4956 4956 4956 4956 4956 4956 4956 4956 X 

Phillips X X X E X X X 
Phippsburg X X X X X X X E X X X X X X X X 

Pittsfield X X X X X X X X X X X X X 

Pittston X X X X X E X X X X 
Poland X 
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Pownal* 
Presque Isle 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Randolph X X X X X X X E X X X X X X X 

Raymond 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Richmond 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401(4) 4401 
Rockport 4956 4956 4956 4956 4956 4956 4956 4956 
Rockland 4956 4956 4956 4956 4956 4956 4956 4956 
Rumford X X X X X X X E X X X X X X X X X X 

Sabattus 4956 4956 4956 4956 4956 4956 4956 4956 X 

Saco 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
St. Albans X X X E X X 

St. George X X X X E X X X X X X X X --
Sangerville X X X X 

Scarborough X X X X 

Searsmont X X E X X X 

. Searsport X X X E X X X X 

Sebago 4401 4401 4401 4401 4401 4401 4401 4401 N 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 X 

Shapleigh 4401 4401 4401 4401 4401 4401 4401 4401 N 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Shennan 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Sidney X X X E X X X 
Skowhegan X X X X X X X E X X X X X X X X X X 

Smithfield 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
South Berwick* X X X X X X X N X X X X X X X 

South Bristol X X X X X E X X X 

South Portland 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
South Thomaston X X X X X X E X X X X X 

Springfield X X X X X N X X X X X X X X 

Standish X N 
Stetson X X X X X N X X X X 
Stow* X X X X X X E X X X 

Strong 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Sullivan 4956 4956 4956 4956 4956 4956 4956 4956 
Sumner* X X X X N X X X X X 

Surry X X X X X X X 

Swan's Island* X X X X X X X E X X X X X 

Sweden X X X X N 
Topsham* X X 

Tremont* X X X X X X X E X X X X X X X 

Trenton X X X X X X X X X X X 

Upton* 
Van Buren X X X X X E X X X X X X X X 

Vassalboro 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Vienna 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 X 

Vinalhaven X X X X X X N X X X 

Wallaqrass 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Warren* X X X X X X X E X X X X X X X 

Washington X X X M X X X 

Waterville X X X X X X X E X X X X X 

Wavne 4956 4956 4956 4956 4956 4956 4956 4956 
Westport 4956 4956 4956 4956 4956 4956 4956 4956 
Windham 4401 4401 4401 4401 4401 4401 4401 4401 N 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Windsor X X X E X X 

Winslow X 
,, 

X X E X X X 

Winter Harbor X X X E X X X X 

Winthrop 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Woodstock X X X E X X X 

Woolwich X X X X X X X E X X X X X X X X X X 

Yannouth X X X E X X 

York X X X X X X X M X X X X X X X 

Unidentified 1 X X X X X X X X X 

Unidentified 2 X X X X N 
Unidentified 3 X X E X X X X 

Unidentified 4 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 4401 
Unidentified 5 X X 

Unidentified 6 X X X X X X X E X X X X X X X 

Unidentified 7* X X X X X X 

Unidentified 8 

-~ 
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Legislative History of Title 30-A Section 4401-4407, Municipal Subdivision Law. 

PL 1943, Chapter 199. "An Act Relating to Municipal Planning and Zoning." This Act 
provided municipalities with the authority to create a planning board that would be necessary for 
the future development of the municipality. The planning board was also given the authority of 
enforcement. This Act required that the plats of a subdivision must be approved by the 
municipal officers and that approval must be indicated on the plat prior to filing it with the 
registry of deeds. The Act further stated that an individual may not transfer, sell or otherwise 
agree or negotiate to sell any land by reference to the plat of a subdivision of land into 5 or more 
lots prior to that plat being approved by the municipal officers. The Act imposed a $200 penalty 
for a transfer of land that has not been approved by the planning board. 

PL 1945, Chapter 24. "An Act Relating to Municipal Planning and Zoning." This Act amended 
the law to require that neither a zoning regulation nor an amendment shall be adopted until after 
a public hearing has been held. The regulations must also have the approval of 2/3 vote of the 
legislative body in the city, or by the town in the town meeting, prior to being adopted. 

PL 1945, Chapter 293. "An Act to Correct Typographical and Clerical Errors in the Revision." 
Section 15 ofthis Act corrected a minor word error. 

PL 1951, Chapter 266. "An Act to Correct Errors and fuconsistencies in the 1944 Revision and 
the Session Laws of 1945, 1947, and 1949." Section 98 corrected a statutory citation. 

Revised Statutes, Chapter 91, Sections 93-99, "Municipal Planning and Zoning." 

PL 1957, Chapter 405. "An Act Revising the General Laws Relating to Municipalities." This 
Act recodified municipal law to create a new chapter to the Revised Statutes numbered 90-A. 
Sections 61-63 of that chapter related to Municipal Development. The Act amended the existing 
law to state that the planning board must continue to approve subdivision plats prior to filing in 
the registry of deeds, and that approval must be documented on the plat itself. fu order to meet 
approval, the plat must be in compliance with the municipality's ordinances. Should the 
planning board fail to provide the applicant with written notice within 30 days after the board 
adjourns, the inaction will result in disapproval. The final amendment to the existing law was the 
removal of the term "negotiates" from the former prohibition on transferring land by reference to 
the plan without the approval of the planning board and replaced it with "conveys or agrees to 
convey". 

PL 1961, Chapter 206. "An Act Relating to Municipal Regulation of Subdivisions of Land". 
This Act repealed the former definition of"subdivision" (division ofland into 5 lots) and 
inserted in its place the following definition, "the division of three or more lots in urban areas or 
4 or more lots in rural areas, except this provision shall not apply to any division for agricultural 
uses, including associated sales, service, processing and storage". The Act further defined the 
term urban area to include a designated area in the local zoning ordinance, or if the municipality 
does not have a zoning ordinance, then the areas designated by the State Highway Commission 
as "urban compact". 
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PL 1963, Chapter 31. "An Act Relating to Penalty for Conveyance of Land in Plats without 
Approval." This Act repealed the $200 penalty that was assessed if an individual conveyed land 
by reference to a plat that had not yet been approved by the planning board and was not recorded 
by the registry of deeds. This was changed to read that the individual may be enjoined by the 
municipality rather than fined. 

PL 1963, Chapter 123. "An Act Relating to Filing of Approved Subdivision of Land." During 
the same session, the Legislature also enacted a provision that would require the individual to file 
the subdivision plot with the municipal clerk rather than filing it in the registry of deeds. 

PL 1967, Chapter 401. "An Act Relating to Realty Subdivisions and Dilapidated Buildings in 
Municipalities". Among other changes in the law, this Act expanded the criteria upon which 
subdivision approval is based. This new language included a minimum lot size of 15,000 square 
feet if the lot does not contain either a public sewerage disposal system or a public water supply 
system. 

PL 1969, Chapter 365. "An Act Relating to the Realty Subdivisions." This Act repealed the 
former 15,000 square foot minimum lot size and replaced it with a 20,000 square foot minimum 
lot size for those parcels that were not served by public or community sewer. The Act did allow 
smaller lots for single family housing provided that the land was approved by the Department of 
Health and Welfare. 

1969-1970. The implementation of municipal home rule authority in Maine. 

PL 1971, Chapter 454. "An Act Relating to Municipal Regulation of Land Subdivisions." This 
is the first comprehensive subdivision law. This Act repealed the former definition of a 
subdivision and redefined it to include the division of a tract or parcel of land into 3 or more lots 
for the purpose of sale, development or building. The Act expressly provided that when the 
municipality has established a planning board, agency, or office, that entity may adopt 
regulations governing subdivision that shall control until superseded by provisions adopted by 
the legislative body of the municipality. In those instances in which the municipality has not 
adopted a board, agency or office, then the municipal officers may adopt subdivision regulations 
which shall control until superseded by provisions adopted by the legislative body of the 
municipality. The Act provided a list of criteria that should be met in establishing subdivision 
regulations, or used during the approval process. The Act provided an enforcement element by 
establishing that no person, firm, corporation, or other legal entity may convey, offer or agree to 
convey any land in a subdivision which has not been approved by the planning board or agency 
and recorded in the registry of deeds. The approval must still appear on the plat itself prior to 
filing in the registry of deeds. The Act implemented a monetary penalty of not more than $1000 
for each illegal conveyance. The Attorney General, the municipality or the municipal officers 
were provided the authority to enjoin any violations. 

PL 1973, Chapter 465. "An Act to Amend Municipal Regulation of Land Subdivision Law". 
This Act repealed the first section of PL 1971, Chapter 454. In its place, the Legislature 
provided a new definition of subdivision. This definition introduced the five-year window 



within which a subdivision may occur. According to the Act, a subdivision is "the division of a 
tract or parcel of land into 3 or more lots within any 5 year period, whether accomplished by 
sale, lease, development, building or otherwise, except when the division is accomplished by 
inheritance, order of court or gift to a relative, unless the intent of such gift is to avoid the 
objectives of this section". The Act provided guidance for determining when a parcel is actually 
divided. The language instructed that if the land is divided into three or more parcels, then the 
land retained by the subdivider for his or her own use as a single-family residence for a period of 
at least five years is not to be included in the count. It also clarified that the sale or lease of any 
parcel that is 40 acres or more is not considered a subdivision, unless the intent of such sale or 
lease is to avoid legislative intent. The Act also amended PL 1971 with respect to the 
enforcement provisions. The amendment expressly included any person, firm corporation, or 
other legal entity who sells, leases, or conveys for consideration, offers or agrees to sell, lease or 
convey for consideration any land in a subdivision which has not been approved. The Act 
established a provision that excluded proposed subdivisions approved by the planning board or 
municipal officials prior to the date of September 23, 1971. It also excluded a division of a tract 
or parcel by sale, gift, inheritance, lease or order of court into three or more lots and upon which 
lots permanent dwelling structures legally existed prior to the September 23, 1971 date. These 
divisions do not constitute a subdivision for the purposes of this Act. 

PL 1973, Chapter 700. "An Act to Clarify the Real Estate Subdivision Law." This Act provided 
that a lot shall not include a transfer or an interest in land to an abutting landowner. The Act 
also established the owner of a lot which, at the time of this creation, was not part of a 
subdivision, need not get municipal approval for the lot in the event that either the subsequent 
actions of the prior owner or his successor in interest create a subdivision of which the lot is a 
part. The municipal reviewing authority may consider the existence of the previously created 
lot in making its determination of approval of the proposed subdivision. 

PL 1975, Chapter 468. "An Act to Amend the Subdivision Law to Provide for More Housing in 
the State." This Act required the municipal reviewing authority to issue the applicant written 
notice indicating whether the application is complete or whether more information is required. 
This notice must be given within 30 days of the receipt of the application. 

PL 1975, Chapter 475. "An Act to Clarify the Municipal Regulation of Land Subdivision Law." 
The definition of subdivision is amended to include "the division of a tract or parcel of land into 
three or more lots within any 5-year period, which period begins after September 22, 1971, 
whether accomplished by sale, lease, development, buildings or otherwise". The language 
created an exemption for lots conveyed by devise, condemnation, order of court, gifts to relative, 
and transfers to an abutter. 

The Act also provided some guidance as to when the parcel is actually divided. According to the 
language, a tract or parcel of land is divided into three or more lots, the first dividing of such 
tract or parcel, unless otherwise exempted herein, shall be considered to create the first two lots 
and the next dividing of either of the first two lots, by whomever accomplished, unless otherwise 
exempted, shall be considered to create a third lot, unless both dividings are accomplished by a 
subdivider who shall have retained one of the lots for his or her own use as a single family 
residence for a period of at least five years prior to the second dividing. The Act further defined 
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a tract or parcel of land as all contiguous land in the same ownership, provided that the land 
located on opposite sides of a public or private road shall be considered a separate tract or parcel 
of land unless the road was established by the owner of land on both sides. 

Finally, the Act also required the submission of a survey plan of the property showing the 
permanent markers set at all the corners of the parcel. 

PL 1975, Chapter 703. "An Act to Revise Requirements for Permanent Markers under the Land 
Subdivision Law." This Act removed the prerequisite that required permanent markers on all 
corners of the property prior to recording the plot in the registry of deeds. The Act also allowed 
the municipality, municipal planning board or the municipal officers to recover attorney's fees in 
the instance in which the court determines that there has been a violation associated with 
recording. The Act allowed the planning board to institute action for injunctive relief. 

PL 1977, Chapter 315. "An Act Requiring Permanent Markers Prior to the Sale or Conveyance 
of Land in an Approved Subdivision." This Act reinstated the requirement of permanent 
markers prior to seeking approval from the municipal reviewing authority. 

PL 1977, Chapter 564. "An Act to Make Additional Corrections of Errors and Inconsistencies in 
the Laws of Maine." The prohibition against dividing the parcel without the municipal 
reviewing authority's approval is expanded by this Act to include the terms "develop" and "build 
upon". 

PL 1977, Chapter 696. "An Act to Make Additional Corrections of Errors and Inconsistencies in 
the Laws of Maine." The Act redesigned the penalties assessed for not receiving approval and 
registering the subdivision plat with the registry of deeds. The new language stated that 
violations shall be punished by a fine of not more than $1000 per occurrence. 

PL 1979, Chapter 435. "An Act to Permit the Consideration of Solar Access Issues when 
Approving Any Subdivision. " This Act authorized the municipal planning board or reviewing 
authority, in the interest of protecting and assuring access to direct sunlight for solar energy 
systems, to restrict, prohibit, or control development through the use of subdivision regulations. 
The Act allowed regulations to require development plans containing restrictive covenants, 
height restrictions, side-yard, and setback requirements. 

PL 1979, Chapter 472. "An Act Relating to the Protection of Ground Water." In 1979, the 
Legislature added another criterion to be considered in reviewing and approving a proposed 
subdivision. The reviewing authority must give consideration to the quality and quantity of the 
ground water. 

PL 1981, Chapter 195. "An Act Further Amending the Planning and Zoning Statute." This Act 
required that all subdivision plats or plans to have the name and address of the person that is 
responsible for preparing the plat or plan. 



PL 1985, Chapter 176. "An Act Concerning Revision or Amendment of Approved Subdivision 
Plans". This Act established that any revisions or amendments to an existing plat or plan must 
identify the original subdivision plan that is to be revised or amended. The registry of deeds 
must make a notation in the index that the original plan has been superseded. 

PL 1985, Chapter 794. "An Act to Enhance the Sound Use and Management of Maine's Coastal 
Resources." This Act amended the guidelines that must be followed when making the 
determination to approve a subdivision. The amendment included new language that required 
the reviewing panel to consider the adverse effects on the scenic beauty of the area. The new 
language required consideration of public rights for physical or visual access to the shoreline. 
The new language also required the subdivider to determine if the parcel is located in a flood 
zone. If so, then the developer must determine the 100-year flood elevation and flood hazard 
boundaries within the subdivision. The plat required that principal structures on lots in the 
subdivision shall be constructed with their lowest floor, (including the basement) at least one 
foot above the 100-year flood elevation. 

PL 1987, Chapter 182. "An Act to Require Recording of Certain Subdivision and Zoning 
Variances." This Act established the requirement that any variance from the applicable 
subdivision standards be noted on the plan that is recorded in the registry of deeds. 

PL 1987, Chapter 514. "An Act to Enhance Local Control of Community Growth and 
Strengthen Maine's Land Use Laws." This Act provided that lots located wholly or partially in 
any shoreland zone may be reviewed by the municipality provided the average lot depth to shore 
:frontage ratio is greater than five to one. The Act further established that development of three 
or more 40-acre lots must be filed with the registry of deeds. 

PL 1987, Chapter 737. "An Act to Recodify the Laws on Municipalities and Counties". Among 
other technical changes, this Act recodified subdivision law without substantive changes. 

PL 1987, Chapter 810. "An Act to Establish a Resource Protection Law." This Act established 
an exemption for land in the context of subdivision review that is given to the municipality, 
unless that gift was done to avoid the objectives of the statute. It also amended the means 
necessary for determining whether a tract or parcel of land was divided. According to the new 
language, the first dividing of the tract is considered to create the first two lots and the next 
dividing will create the third lot (regardless of who divides it), unless the subdivider retained one 
of the lots for his or her own use as a single-family residence. The new provision created an 
exemption if the subdivider retained one of the lots for "open space" land for a period of at least 
five years prior to the second dividing. The Act changed the language of the 40 acre exemption 
to hold that the tract shall not be counted as a lot unless the lot from which it was divided is 
located wholly or in part within any shoreland area or the municipality elected to count lots of 40 
acres or more in size as subdivision lots. Further amendments allowed for a multi-stage 
application or review process consisting of no more than three stages. These stages included a 
preapplication sketch plan, preliminary plan and the final plan. Other amendments to Title 30 § 
4956 included a requirement that upon receiving the application, the reviewing authority must 
notify all abutting property owners of the proposed subdivision specifying its location. Under 
the criteria necessary for considering subdivision applications, the plan must be in accordance 
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with the subdivision regulation or ordinance. The new language clarified that it is the municipal 
reviewing authority that has the authority to interpret the ordinances and plans. 

PL 1987 Chapter 864. "An Act to Clarify the Application of the Resource Protection Law and 
the Site Location Law." This Act clarified that PL 1987, Chapter 810 applied to any divisions 
ofland that occurred after April 19, 1988. It also applied to any applications for subdivision 
approval submitted after that date. 

PL 1987, Chapter 885. "An Act to Enhance Land Use Regulation." This Act responded to two 
Maine Supreme Court decisions (Town of York v Cragin, 541 A.2d 932 (Me. 1998) and Town of 
Arundel v Swain, 374 A.2d 317 (Me. 1977)). The amendment further expanded the definition of 
subdivision to include the division of a new structure or structures on a tract or parcel of land 
into three or more dwelling units within a five-year period and the division of an existing 
structure or structures previously used for commercial or industrial use into three or more 
dwelling units within a five year period. The area included in the expansion of an existing 
structure is deemed to be a new structure for the purpose of this paragraph. 

Further language was created to expressly state that nothing in this section may be construed to 
prevent a municipality from enacting an ordinance under its home rule authority which expanded 
the definition of subdivision to include the division of a structure for commercial or industrial 
use or which otherwise regulates land use activities. 

The Act also defined the term "dwelling unit" to mean any part of a structure which, through sale 
or lease, is intended for human habitation, including single-family and multifamily housing, 
condominiums, time-share units, and apartments. Leased dwelling units are not subject to 
subdivision review if the units are otherwise subject to municipal review at least as stringent as 
that required under this section. 

Finally, the enforcement clause is amended to include the term dwelling unit. 

PL 1989, Chapter 104. "An Act to Correct Errors In the County and Municipal Law 
Recodification". This emergency legislation enacted Title 30-A, Municipalities and Counties. 
The amended language defined "subdivision" to mean "a division into three or more lots within 
5 years beginning on or after September 23, 1971". 

New language defined "new structure or structures". This included any structure for which 
construction begins on or after September 23, 1988. It also included the area in the expansion of 
an existing structure. (Section 4401(5)). 

The Act also outlined the outstanding river segments. (Section 4401 (7)). 

The remainder of the Act provided a timeline under which the municipal reviewing authority 
must review subdivision plans. It also provided the review criteria that should be considered in 
the review of the application. (Section 4404). 



The Act stated that a building inspector may not issue a permit for a building or use within a land 
subdivision unless the subdivision has been approved. Any violations are punished according to 
the enforcement section. 

The Act further required that any application for an amendment or a revision to a subdivision 
that has been previously approved, needs to indicate the proposal to amend an approved 
subdivision. Once registered, that amended/revised plan or plat must indicate the index for the 
original plat that was superseded by the other plan. 

The Act further amended the monetary penalties under the enforcement section. The minimum 
penalty for starting construction, undertaking a land use activity without the necessary permit or 
a specific violation is $100 and the maximum is $2500. The Act also authorizes ordering the 
violator to correct and abate the violations, unless abatement would result in a health threat, etc. 
If the municipality wins in court, it may be awarded reasonable attorney's fees and costs, if the 
defendant wins, he/she may receive the fees and costs. The Act established considerations for 
how to set the penalty. The maximum penalty may exceed $2500 but may not exceed $25,000. 

PL 1989, Chapter 104. "An Act to Correct Errors in the County and Municipal Law 
Recodification." Among other technical changes, this Act established the legislation was to take 
effect on February 28, 1989. 

PL 1989, Chapter 497. "An Act to Clarify the Subdivision Laws." This Act amends Title 30-A 
§ 4401 to include a new definition of the term "principal structure". The term included "any 
building or structure in which the main use of the premises takes place". 

The Act also amended the definition of "subdivision" found in Title 30-A § 4401(4). The new 
language defined a subdivision as "the division of a new structure or structures on a tract or 
parcel of land into three or more dwelling units within a 5 year period or the construction of 3 or 
more dwelling units on a single tract or parcel ofland". 

Section G of 4401 (4) is amended to provide that despite these provisions, leased dwelling units 
are not subject to subdivision review if the municipal reviewing authority has determined that the 
units are otherwise subject to municipal review at least as stringent as that required. 

This Act further provided that if any portion of a subdivision crossed municipal boundaries, then 
the reviewing authorities from each municipality must meet jointly to discuss the application. 

Finally, this Act modified the public hearing process and the decision process, and added the 
consideration of Municipal Solid Waste impacts to the list of review criteria. 

PL 1989, Chapter 326. "An Act to Clarify Provisions of the Subdivision Law." Among other 
technical changes, this Act amended the time period in which a variance must be filed prior to 
having legal effect. The recording must occur within the first 90 days after subdivision approval 
or the variance is void. 
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PL 1989, Chapter 404. "An Act to Further Protect Freshwater Wetlands". This Act defined 
"freshwater wetland" and required all potential freshwater wetlands within the proposed 
subdivision to be identified on any maps submitted at the time of application, regardless of the 
size of the wetland. 

PL 1989 Chapter 429. "An Act to Regulate Development Along Certain Water Bodies." 
Among other technical changes, this Act defined the terms "river, stream, or brook". 

PL 1989, Chapter 762. "An Act to Prohibit the Development of Spaghetti-lot Subdivision." 
This emergency legislation created the definition of "spaghetti-lot". A spaghetti-lot is defined as 
"a parcel ofland with a lot depth to shore frontage ratio greater than 5 to 1 ". Shore frontage 
referred to land abutting a river, stream, brook, coastal wetland or great pond. The prohibition 
on spaghetti lots was enacted both with respect to subdivision law and land use law in the 
unorganized territories under the jurisdiction ofLURC. 

With respect to subdivision law, Title 30-A Section 4404 (17) was enacted to prohibit spaghetti­
lots. If any lots in the proposed subdivision have shore frontage on a river, stream, brook, great 
pond or coastal wetland, then none of the lots created within the subdivision may have a lot 
depth to shore frontage ratio greater than 5 to 1. The enactment did apply to any pending 
applications for subdivision approval. 

PL 1989, Chapter 878. "An Act to Correct Errors and Inconsistencies in the Laws of Maine." 
Part A-85 of this Act amended the section on "flood areas". If the subdivision or any part of it is 
in a flood prone area, then the subdivider shall determine the 100-year flood elevation and the 
flood hazard boundaries within the subdivision. There is a condition of approval that required 
the principal structures in the subdivision to be constructed with their lowest floor, including the 
basement, at least one foot above the 100-year flood elevation. Title 30-A section 4404 (16) was 
enacted to require the proposed subdivision to provide for adequate storm water management. 

This Act also repealed the former definition of freshwater wetlands and enacted the following: 
"All freshwater wetlands within the proposed subdivision have been identified on any maps 
submitted as part of the application, regardless of the size of these wetlands". 

PL 1989, Chapter 772. "An Act to Correct the Subdivision Laws." This Act amended the 
definition of subdivision to include the terms "or placement" of 3 or more dwelling units on a 
single tract or parcel of and the division of an existing structure( s) previously used for 
commercial or industrial use into 3 or more dwelling units within a 5-year period. The Act also 
enacted language that provided transfers made by devise, condemnation, order or court, gift to a 
relative or municipality or transfers to the abutter do not create a lot unless the intent of the 
transferor was to avoid the objectives of this section. The Act placed a 5-year recapture period 
on real estate transfers made by a gift to a person related to the donor by blood, marriage or 
adoption. If the real estate was transferred within that five-year period to someone not meeting 
these prerequisites, then a lot is created. 

The Act also amended the definition of freshwater wetlands by removing the term "potential" 
freshwater wetlands, to simply read "freshwater wetlands". 



PL 1991, Chapter 500. "An Act to Amend the Exemption of Certain Divisions from the 
Definition of Subdivision". This Act governed the subsequent transfer of an exempt subdivision 
lot (gift to a relative, subdivider's own use, conveyance to an abutter) within the five-year period 
that normally de-exempts those conveyed lots and triggers review. Under the terms of this Act, 
the de-exemption does not occur with the conveyance of a "bona fide security interest." 

PL 1991, Chapter 838. "An Act to Further Enhance and Protect Maine's Great Ponds." In 
addition to several non-substantive changes to subdivision law, this Act created new language 
that added "Lake phosphorous concentration" to the criteria that should be considered by the 
planning board. 

PL 1995, Chapter 93. "An Act to Amend the Municipal Subdivision Laws Regarding 
Application Requirements". This Act required that the municipal reviewing authority may not 
accept or approve final plans or final documents that have not been sealed and signed by the 
professional land surveyor that prepared the plan/document. 

PL 1997, Chapter 51. "An Act to Exempt Public Airports with Approved Airport Layout Plans 
from Subdivision Review." This Act provided that an airport may be exempt from the 
subdivision review process provided that it has an approved airport layout plan and has received 
final approval from the airport sponsor (the DOT and FAA). 

PL 1997, Chapter 199. "An Act to Provide Notification of Utility Services". This Act 
established that a public utility may not install services in a subdivision unless written 
authorization has been issued by the appropriate municipal officials, or other written 
arrangements have been made between the municipal officials and the utility. 

PL 1997, Chapter 226. " An Act to Amend the Law Concerning Municipal Review and 
Regulation of Subdivisions". This Act provided that if any portion of a subdivision crossed 
municipal boundaries then all meetings and hearings to review the application must be held 
jointly by the reviewing authorities from each municipality. All review hearings under Section 
4407 must be done jointly. The municipal officials may waive the requirement for a joint 
hearing. 

Pursuant to this process, this Act provided that any proposed subdivision that crosses into 
another municipality will not cause unreasonable traffic congestion or unsafe conditions within 
the existing public ways located in both municipalities. 

PL 1997, Chapter 323. "An Act to Impose a Statute of Limitations for Violations of Municipal 
Subdivision Ordinances". This Act provided that the subdivision review and approval process 
does not apply to subdivisions that have existed for 20 years unless (1) a subdivision has been 
enjoined pursuant to section 4406, (2) subdivision approval was expressly denied by the 
municipal reviewing authority and record of the denial has been recorded in the appropriate 
registry of deeds, (3) a subdivision lot owner was denied a building permit under section 4406 
and record of the denial was recorded in the appropriate registry or (4) the subdivision has been 
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the subject of an enforcement action or order, and record of the action or order was recorded in 
the registry of deeds. 

PL 1999, Chapter 761. "An Act to Improve Public Water Supply Protection." This Act 
required the municipal reviewing authority to notify the public drinking water supplier by mail 
once they have received an application for a subdivision that is located within a source water 
protection area. 

PL 2001, Chapter 40. "An Act to Remove Redundant Written Authorization Requirements." 
This Act amended the process governing the approval of utility installations in possible 
subdivisions. According to this provision, once the first utility has obtained the necessary 
permits from the appropriate municipal officials, then subsequent public utilities need not receive 
written authorization to install services to a lot or dwelling unit in the subdivision. 

PL 2001, Chapter 359. "An Act to Implement the Recommendations of the Task Force to Study 
Growth Management." This Act made substantive changes to Maine's subdivision law with 
respect to the statutory definition of"subdivision". The Act contained a retroactivity clause 
which established its effective date as June 1, 2001. 

In order to discount the subdivider's residential lot from a subdivision, the Act clarified that the 
exempt lot must have been the conveyer's principal residence for a minimum of five years prior 
to the subdivision. In order for certain gift lots to escape subdivision review when conveyed to a 
relative, the Act required that the person conveying the property must have owned the land for at 
least five years prior to the "gift" conveyance to the relatives, and the Act further required that 
the "gift" lot cannot be discounted from subdivision review if it is conveyed to the relative for 
more than 50% of its assessed value. Finally, a conveyance to an abutter will trigger subdivision 
review if that lot is subsequently reconveyed to a third party (unattached from the merged lot) 
within the five-year period of time. 

This Act also established a moratorium on the ability of a municipality to adopt a definition of 
"subdivision" which is different from the definition of "subdivision" in Maine law. This 
moratoriu:n;i is lifted as of October 1, 2002. Those municipalities that currently use a different 
definition of subdivision are "grandfathered" and their definitions will remain legal. 

The Act directed the State Planning Office to undertake several tasks: 1) catalog municipal 
subdivision ordinances according to the definitions of "subdivisions" used; 2) to analyze the 
legislative history of Maine's subdivision law with emphasis on the relationship to home rule 
authority, and 3) to develop a list of the possible strategies to coordinate the subdivision review 
and title search procedures. 
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ORDINANCE AUTHORITY AND LIMITATIONS 

Chapter Section 
141. Ordinances ............................................................. 3001 

CHAPTER 141 

ORDINANCES 

Section 
3001. Ordinance power. 
3002. Enactment procedure. 
3003. Adoption of codes by reference. 
3004. Revision, codification and publication. 
3005. Ordinances available. 
3006. Proof of ordinances. 
3007. Specific ordinance provisions. 
3008. Cable television ordinances. 
3009. Authority of municipal officers to enact ordinances. 
3010. Consumer rights and protection. 
3011. Regulation of sport shooting ranges. 

WESTLA W Computer Assisted Legal Research 
WEST LAW supplements your legal research in many ways. WESTLA W allows you to 

• update your research with the most current information 
• expand your library with additional resources 
• retrieve direct history, precedential history and parallel citations ,vith the 

Insta-Cite service 
For more information on using WESTLAW to supplement your research, see the WEST­
LAW Electronic Research Guide, which follows the Preface. 

§ 3001. Ordinance power 

Any municipality, by the adoption, amendment or repeal of ordinances or bylaws, 
may exercise any power or function which the Legislature has power to confer upon 
it, which is not denied either expressly or by clear implication, and exercise. any 
power or function granted to the municipality by the Constitution of Maine, general 
law or charter. 

1. Liberal construction. This section, being necessary for the welfare of the 
municipalities and their inhabitants, shall be liberally construed to effect its pur­
poses. 

2. Presumption of authority. There is a rebuttable presumption that any 
ordinance enacted under this section is a valid exercise of a municipality's home rnle 
authority. 
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30-A § 3001 MUNICIPALITIES AND COUNTIES 
Title 30-A 

3. Standard of preemption. The Legislature shall not be held to have implicit­
ly denied any power granted to municipalities under this section unless the 
municipal ordinance in question would frustrate the pm-pose of any state law. 

4. Penalties accrue to municipality. All penalties established by ordinance 
shall be recovered on complaint to the use of the municipality. 
1987, c. 737, § A, 2. 

Historical and Statutory Notes 
Derivation: 

R.S.1954, c. 90-A, § 3; R.S.1954, c. 91, §§ 86, 
87; Laws 1957, c. 405, § 1; Laws 1957, c. 429, 
§ 78--A; Laws 1959, c. 260; Laws 1959, c. 267, § 1; 
Laws 1959, c. 317, § 52; Laws 1959, c. 337, § 1, 2; 
Laws 1961, c. 192; Laws 1961, c. 258; Laws 1961, 
C. 317, § 242; Laws 1961, C. 327, § 3; Laws 1963, 
c. 48; Laws 1965, c. 27; Laws 1965, c. 31; Laws 
1965, c. 259; Laws 1965, c. 377; Laws 1965, c. 513, 
§ 61; Laws 1967, c. 218, §§ 2, 3; Laws 1967, c. 
416, § 1; Laws 1969, c. 504, § 46; Laws 1971, c. 
622, §§ 9&---A, 9&---B, 97 to 100; Laws 1973, c. 536, 

§ 12; Laws 1973, c. 676, §§ 2, 3; Laws 1973, c. 
681, § 10; Laws 1975, c. 16, § 5; Laws 1975, c. 
430, §§ 69 to 72; Laws 1975, c. 623, § 45-C; Laws 
1977, c. 696, § 224; Laws 1979, c. 304; Laws 1979, 
c. 371, § 2; Laws 1979, c. 472, § 6; Laws 1981, c. 
308; Laws 1981, c. 4-16; Laws 1981, c. 587; Laws 
1983, c. 11-1, § 4; Laws 1983, c. 133; Laws 1983, c. 
337, § 2; Laws 198:3, c. 802, §§ 1 to 4; Laws 1987, 
c. 298, §§ 5, 6; Laws 1987, c. 390, § 5; Laws 1987, 
c. 582, §§ A, 28 to 36; Laws 1987, c. 583, §§ 12, 13; 
Laws 1987, c. 737, § A, 1; former 30 M.R.S.A. 
§§ 2151,2151-A. 

Cross References 
Air pollution control, municipal ordinances, see 38 M.R.S.A. § 597. 
Air rights leases as subject to applicable municipal ordinances, see 30-A M.R.S.A. § 3552. 
Animal welfare ordinances, see 7 M.R.S.A. § 3950. 
Automobile graveyards, junkyards, etc., municipal ordinances, see 30-A M.R.S.A. § 3755. 
Borrow pits, ordinances, see 30-A M.R.S.A. § 3105; 38 M.R.S.A. § 490-I. 
Building permits required by ordinance, see 30-A M.R.S.A. § 4101 et seq. 
Business directional signs, see 23 M.R.S.A. §§ 1906, 1922. 
Capitol Area master plan, consideration of ordinances of City of Augusta, see 5 M.R.S.A. § 299. 
Cemetery burying grounds, municipal powers concerning receipt of funds, see 13 M.R.S.A. § 1262. 
Chimneys, fireplaces, vents, enactment of municipal ordinances, see 25 M.R.S.A. § 2465. 
Condominiums, municipal ordinances, see 33 M.R.S.A. §§ 1601-106, 1604-111. 
Construction and effect of amendments or repeals of ordinances, see 1 M.R.S.A. § 302. 
Contracts with counties, ordinance required, see 30-A M.R.S.A. § 107. 
Criminal provisions or civil penalties for substance abuse, limitations on pro\isions of ordinances, see 5 

M.R.S.A. § 20051. 
Dams, ordinances regulating water levels, see 38 M.R.S.A. § 8-13. 
Declaratory judgment proceedings involving validity of ordinance, municipality as party, see 14 M.R.S.A. 

§ 5963. 
Direct initiative and people's veto, effective date of ordinance, see M.R.S.A. Const. Art. 4, Pt. 3, § 21. 
Electrical installations, 

Bylaws or ordinances in effect on Aug. 6, 1949, see 30-A M.R.S.A. § 415:3. 
Ordinances requiting inspection, see 30-A M.R.S.A. § 4171. 

Emergency location of local government, establishment by ordinance, see 1 .M.R.S.A. § 761. 
Employment agencies, municipal regulation, see 26 M.R.SA § 612-A. 
Explosives and inflammable matelials, municipal ordinances, see 25 M.R.S.A. § 2441. 
Fa11n operations, submission of proposed ordinances to Commissioner of Agriculture, Food and Rural 

Resources, see 17 M.R.S.A. § 2805. 
Fire prevention ordinances, proceedings concerning validity, municipality as pait, see 25 M.R.S.A. § 2361. 
Fireaims ordinances, see 25 M.R.S.A. § 2011. 
Food inspectors, ordinances governing eating establishments, see 22 M.R.S.A §§ 2171, 2499. 
Forest harvesting practices, municipal powers, see 12 M.R.S.A. § 8869. 
Forestry spray projects, municipal power to prohibit in settlement corridors, see 12 M.R.S.A. § 8425. 
General assistance programs, see 22 M.R.S.A. § 4305; 
Ground water protection ordinances, see 38 M.R.S.A. § 401. 
Harbor masters, municipal ordinances, see 38 M.R.S.A. § 7. 
Hazardous waste facility siting, ordinances, see 38 M.R.S.A. § 1319-R. 
Hazardous wastes, ordinances for control and abatement, see 38 M.R.S.A. § 1319-P. 
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HOME RULE AND THE PRE-EMPTION 
D'C>C'tRINE: THE IlELATIONSHIP 
BETWEEN STATE AND LOCAL 
GOVE·RNMENT IN MAINE 

I. lNTRODUCTit>N 

The legal relationship between a state government and a munici­
pal government deter-mines the powers 811,d ~esponsibiliti~~ of these 
two poJitical entities.1 In Maine this relationship is complex and un­
certil.in due to ambiguities! in the constitutionaJ. and statutory 
scheme governing it2 and ~ue to the Maine Supreme Judicial 
Court's ri.a:rtow and inconsistent interpretation of that scheme. a This 
Comment discusses the various methods for delegating power to mu­
nicipalities,' including the traditional method which was used in 
Maine· ptiot to 1970.11 In addition, th.i~. Cqmment exaznines the 
"home rule" scheme enacted in 19708 and its subsequent judicial in­
terpretation and application.7 

Any statutory or common law frani,ework for distributing the 
state's police power between state and local government should at-

1. D. MARTIN, RUNNINP Cl'l:'Y HAJ.L 11 (1982) .. '!Mun,_i.gip,aj.iJy" .is qerived_ from the 
Latin word municipia. Roman colonies received special privileges in order to secure 
and hold te'rriti:>ty subdued by Roman arms. Although these inhabitants were Roman 
citizens,; they were granted t~,e privileie to be g9.vernec;l QY ,their own laws. These 
privileged colonies. were r_nun,icipig. J. DILLON, COMMENT~JEs· .QN THE LAw OF MUNICI­
PAL O0RPORATJ0NS 3 (5th ed. l~ii), 

Traditionally, state goverru;ne~ts in the Un_ited ~tates. did not provide for local or 
municipal. governmental autonomy. See in/ra notes 53,,~2 and -~cco'mp~ying text. 
Legislative oi:- constitµt_ional adjt;istm_e:r;its in Rhe tradi*!P~ r_l}lat~9~s~ip ~o'wed some 
local autonomy, hence the term pcipie.~e. ~,e (rfra ncit.e~ El_3-1,~5 arid acqompanying 
text; As one coID.n1,_entato.r µoted: "As a polltj~ ,symb._o.1 'h~DJ.e tule' is generally un­
derstood· to be synonom.oWI wii~.J~ auton.Ri;i;ii,, ~h<1_ free,dci~. 9f a _l<>c.al uti1.t of gov­
ernment to pursue self-determined goals without interference by the l~gi°slature or 
0th.er agencies of; atat:e gqyermne11t.." San.~f¥?.W;: r1i1; kf.~~A~ of .Mufiicipal Power 
Under Home Rule:. A Role for tfie Coµrts, 4,6 :M~, l.,. ~E.Y. 6:43, 644 (1964). The same 
term, however, ie also used as l\ sh.orthand' f~r. ~Y,.f.0.~iffai19ri.~, i~iist~tl_~~. or com­
mon law doctrine or scheme whl,cil g<>verns.thf,:-el~t,J9~1ih,jp .l?eJween s4te and local 
governments. As Professor Sand'!,low pqt it,, ''as ii, J~taj <I.ocii~e, by cQiltrast, home 
rule does not describe the etate or coI;1ditio1,1 C>( ,I#t) ,'1,1,ltori§!DY, but a particular 
method for distribu_ting p9wer l)etwe~,n 11tate and lOll~l° g9_v.1arnments .• ·, ." ld. at 645. 
This Comment will use the term. bome ruie to de~cribe' 1µ1y ccmstitutio~ai or legisla­
tive schemes that replaced tracliti~nal comm.on i!l,w reiatfopshlps b~tween state and 
local governments. 

2. See infra notes 143-91 and accompanying text. 
3. See infra notes 192-324 and accomp'anying text. 
4. See infra notes 63-115 and accompanying text. 
5. See infra notes 116-42 and accompanying text. 
6. See infra notes .143-91 and accompanying text. 
7. See infra notes 192-324 and accompanying text. 
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tempt to accommodate three policy considerations. First, in what 
could be referred to as the "certainty" principle, the relationship 
should be clearly defined to allow the machinery of both state and 
local government to operate smoothly, efficiently, and with mini­
mum uncertafuty as to each other's· responsibilitie~.s Second; El i:;tate 
legislature must be able to retain ultimate control ();Ver municipal 
government to a void the disrupt}v~ · eff€lcts of inunfoipalities opeta.t~ 
ing with impunity within the state sovereign's' borders: . the 
"supremacy" principle.9 Finally, local government must b~ frf;le to 
address local problems left unresolved by the state legislature: the 
"go:vernmental role" principle,10 

Maine's home.rule scheme, adopted in 1970, adequately accommo­
dates each of these tliree policy considerations. However, the Maine 
Law Court's iriterpteta.tidn of the scheme emphasizes the supremac;:y 
principle at the expense of the other two. This emphasis rest,l}ui in . 
the i_nvalidation of mtich :municipal legislation, thus creating doµbt . · 
as to the scope of municipal government's authority and decreasing 
its ability to effectively legislate in the local population's public i:Q- ··. 
terest. This Comment suggests that the Legislature should take ac­
tion to temper the court's emphasis on the supremacy principle and 
thus help restore certainty and assure the effectiveIJ.ess of local 
goverriinent,11 ~:':'.";•lfc:W,'( • :')e,;¼, '}:J:}_f,c4• c.; 

II. THE NATURE OF MUNICIPAL POWER 

Local political institutions embody essential values in our society. 
Free9om of association and the right of local democratic control are 
indispensible cof#poriefits of the sovereignty of the people.12 As 

8. As Justice Watpeij of the Maine Supreme Judicial Court explained: "A large 
part of the difficulty and compiex1ty [in niunici_pal law) is caused by the fact that a 
municipality in Maine do~!! Qot have a clearly defined area iii which it is free io exer­
~ise it:$ authority.;; Adclt~~s by Justice Daniel E.' Wathen to the Maine Municipal 
AssociatiQri ,(Qc( l.~. HlB,3)~ .· 

9. 'l'~e ;r,..fai.iie ~e..w Court'has eta\_ed: "A city may not legislate without limitfit' is 
eul)ordfo_eJe tp the s'ta~e. 'M well might we sp·e~ of two centers ih a circl~ as two 
sovere~gll. p~wers i~ ~state.;;, B~rketi v. Youngs, i35 Me. 459, 465, 199 A. 619; 622 
{1~_3.§). (gii_oting State' ex. rel. Muell,er v. Thompson, 149 Wis. 488, 50i, 137 N.W. 20, 
26 <t~:12)). . . . . · 

~6. '1A. m~ici~~{ty Illay ena~{ ji'Qlfoe power ordinances for the following plµ'poses: 
••• J:>rp199tmg t~e _g~ti~r~ ~elf#e;' p,r~venting disease and promotirlg·heaith; provid­
ing for t~e p~QIJ(? ,elif~tr.:° ,¥,;; REY. SrA-r. AN~. ti_i. 30, § 215l{l)(A) (1978). 

u_. $~e tTJfriJ, .tjote~ ~24~g7 ariil accompanying text. 
l~i. j, Roussv.v~ ,Tm: Sci'qiAL CoNi'RAdr 59-62, 95 (M. Cranetori trans. 1968). See 

als~, Garcia v,. s~· Aritorli~ 1
Metrop6litan Ti~it Auth., 105 s. Ct. 1005, 1031 n.18 

(1985) {Powell:'l; ciis~entµ,g) (j'The Framers recognized that the most effective de­
moc:racy occurs at local Jevel.s· ot government, where people with first hand knowledge 
of local problems ha~e more ready access to public officials responsible for dealing 
with them.';); Frug, The City As A Legal Concept, 93 HARV. L. REV. 1059, 1105-107 
(1980). 
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the scope of municipal autonomy as articulated in the amendment. 
The statute permits the Legislature to deny power to municipalities 
either "expressly or by clear implication." This ability to foreclose 
municipal action is not limited to non-local subject matter areas. To 
the extent that the amendment confers a degree of insulation from 
legislative interference in local matters, section 1917 purports to re­
move the Legislature's disability. 188 Thus, while the scheme's pur­
pose to increase municipal autonomy in the disposition of .local af­
fairs remains clear, its conflicting language leaves unclear the means 
by which that purpose will be effectuated. , .. 

,Taken together, the constitutional amendment and section 1917 
radically altered the longstanding relationship between municipali­
ties and the state188 by replacing the grant approach to municipal 
power. The constitutional amendment which grants municipal gov­
ernments the power to legislate in local matters,1°0 and section ,1917 
which creates the assumption that plenary municipal power is re­
strained only by limiting state legislation,181 operate on inconsistent 
presumptions as to both the potential scope of municipal power and 
how state and local functions are to be delineated. As one might 
expect, the courts have been called upon to interpret the issues and .. 
ambiguities aifsHtf'ft61±fthe internally incons.istent scheme. , 

. V. JUDICIAL INTERPRETATION OF HOME RULE IN MAINE 

The Maine Legislature's failure to define adequately the relation­
ship between state and local government presented the Maine Su­
preme Judicial Court with the task of defining home rule. The home 
rule scheme adopted in Maine created a range of possible judicial 
interpretatio~s of the concept. An examination of the cases decided 
subsequent to the ·scheme's enactment reflects the court's 'narrow 

local matters. See supra text accompanying note 167. 
188. May the Legislature constitutionally enact statutes that either narrow or 

broaden the amendment? Two factors suggest yes. First, ME. CONST., art._ IV, pt. 8, § 
14 provides that municipal corporations shall always be subject to the general laws of 
the state. See sup,:a note 15. Second, while the drafters of the cons~itutional amend­
ment proposed a pure imperium in imperio model, the subsequent alterations 
strongly suggest that the Legislature intended to maintain control over the machin.ery 
governing the relationship between state and local government. See supra notes 162-
65 and accompanying text. ,. 

Although the constitutionality of § 1917 has never been tested, the Law Court has 
never invalidated a municipal ordinance strictly oh the ground that it purported' to 
regulate other than .. local matters;!' nor has it upheld an ordµiahce in the face of a 
state statute denying power to municipalities to leglshlte .. on a "local matter." This 
Comment will assume the state constitutionality of §·,.~917 and attempt to reconcile 
the various aspects of Maine's home rule scheme. 'V . . 

189. This alteration effectively reverses the presumption of municipal powerless­
ness. See supra notes 101-103 and accompanying text. 

190. See supra notes 150-76 and accompanying text, 
191. See supra notes 177-88 and accompanying text. 

Attachment 3 



1985) HOME RULE 

conception -of the scope of a municipal government's authority .. 

A. Early Cases 

The . early decisions construjng the, scope of municipal power 
under Maine'~ ho~e rule scheme indicate a reluctan,c~. to recognize 
the new home ruie scheme, at all.182 In Town of Windham V. La­
Pointe183 and Tow11 of Waterboro v. Lessard'llH the' :M:¢ne Supreme 
Judicial Court expressly applied the grant approacli, tg examine mu­
nicipal. ordtn~ces despite the then three-year-olq. home rule 
scheme. m This ~e,ndency to require specific enab~i~g s4ttutes for the 
exercise of specific m,unicipal pow~rs while ignoring th,e basic home 
rule scheme continued beyond the early 1970's.196 A'f, late as 19.77, 

192. See, e;g., Town of Windham v. LaPointe, 308 A.2d 286 (Me. 1973); Towri of . 
Waterboro v, Lessard; 287 A,2d 126 (Me. 1972). 

193. 308 A,2d 2~6 (Me. 1973). . . 
194, 287 A.2d 126 (Me. 1972). , 
195. In Tow',i of Wiridh~ni .v. LaPointe, the Law Court held unconstitutional ari 

ordinance which deiegated power fo approve the locations for house' trailer parks to 
the town's Selection and Planning Board' because the dr'dinance provided no stan­
dards to guide the discretion of the enforcen;i,e;nt authority. 308 A.2d at 293, However, 
the court.found,, utiUzing a typica)':griui'fappro11ch to IIlunicipal power;,that the orcli- . 
nance WBJI withi;n. tlie, !I.cope of ME. REV, $rA-r,' ANN~ tiL so; § 2l5i(4)(A) (1964) (c~­
rent ~ersiori at' Ma 'hlv. STAT. A~N. flt. ao; § 215i(4)(A) (1~78 & Ehipp, 1984-1985)) 
(granting geil~ral po1ice. pow.er to municipalities), stating that a municipality "may 
exercise only such· powers as a.re expressly conferred upon it by the Legislature or as 
are necessarily implied from those expressly so conferred." 808 A.2d at 290. 

In Town of Waterboro v. Lessard, the Law Court also ignored the new home rule 
scheme when it found a municipal ordinance, which prohibited construction within 
twenty feet of a boundary lJAe, ultra vires since it c.lid not fall within the express 
grants ,of police OJ;' zqning power, M~. ll111x! Snr. J\~N. tit. 30, §§ 2151, 4954 (1964) 
(curreni v~rsion, at M~ Iti;:v1 ~'l'f{f. ~N. tit. 30, §§ 2151, 4954 (1978 & Supp. 1984-
1985)). 287 A.~~ iiJ 130. 'I;he court premised _its holding on " ian accepted .rule that 
when a municip!ll COJ;'p9ratiQ~, is e~powere:d. by express grant to make by-laws or 
ordinances in c<i.rtain cases ~4 for,(18rtail), pwposes, its power ofle_gisl,tion is limited. • 
to the cas~s aml obje,c~ l!Pfl~i,fi,eq/ " ~87 A~,2d ~t.12_9 (q~c,ting Sta_te v. Brown, 136 Me. 
36, 38-3~,. l~~: A. 713, 714-1& (1936)), Th~ cp1.gt'!I lac~ of rel,ian.ce upon the nev,,ly 
enacted h<;>µie Jyle scheme rµay reflec:t the degree_ to which the_ gr!ll.lt approach to 
municipal power has. dom.hiated legiµ thinkillJ in the area. Co~e;ntat<;>rs have e;~ 
pressed surprise at the vaguene~ of the CQDl!.titutjonal ~e.ndme~ts, tJ:Pd/or statutE!11 
which ended the firmly entre,m;hed grant approach rei~ in m.~Y jurisdictjons. $ee 
Sandalow, supra note 71, at 658; E;chmandJ, ~.4pra note.68, at 887; Walker, Municip0il. 
Government in Ohio Before 1912, 9 OHIO Sr. L.J. 1, lq,JS (1~48). 

196,,_ l\fa.ny .L~w. qp~t de~iii~oi~s to ~l:iif. ,~I!.¥ prexp.i.se,J~e ei.erci~e of II1u.nicip~ 
power on specUic ~.n11,l:>lil\g ;~~~~~s ~~~~~~~Y whe;n Uiii y~pity _of ~n~ch ~xe~c:ise_ i11 _llqt. 
at issue. See, e.g., Crosby v. I~_abi~~pf OID-mqaj~, ~6~_.A:2.d £19~~.999(¥:e .. 1983); 
Gabriel v. Town of·Ol~ Orchard l:lea,ch, ~9Q A,-2!1, lQ6p,J097 (M~. 1978). Sue~ stipule,­
tions ~ay be expedient when the main issue· is the federal constitutionality of ijie 
ordinance, but they allow the home rule scheme to fall into disuse. As far as the Law 
Court's interpretation of home rule is CQJlcem_ed, ,9ut of sig}l\ is put of mind. T~ 
tendency to ignore the home rule scheme is likely to build on. i~~lf si,n_ce hQth the 
Justices and the attorneys arguing before them P-ni 11 •s~~p,;id µi ~he traditions Qf 
Dillon's Rule.'" Starn, Municipal Home Rule, MAINE TOWNSMAN, Jan. 1983, at 11. 
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the court invalidated a municipal subdiyision ordinance passed p_ur­
suant to a spedfic enabling statute because the ordinance covered 
campsites and therefore exceeded the r~gulatory scope contemplated 
by that specific enabling statute. 197 The court never explained why 
municipal authority could not be based tin the nfore broadly drawn 
home rulei scheme( In fact, it did :p.ot even inention home rule. In­
stead the court sftjlply reiterated the principle that "[Iri]unicipa,lities 
taking a'dyantage· t>f the powers granted by the statute are bound,. by 
the legislative definition. ''1911 

Roy v. inhabitants of Augusta199 is another clear exaniple of the 
Law Courtis dis1ricliriatio~:to recognize the existe·nce o.f the munici­
pal 1:i~nne rule ichen:te.200 Pursuant to ,·statiite,201 mu~icipalities 'Eire 
charged with licensing suitable· persoi1s' to keep billiard robins in 
"any place where it will not disturb the peace and quiet of a fai:n­
ily. "202 The Augusta City Council enacted an ordinance providing 
that "[n]o person shall operate a bowling alley, shooting gallery, 
pool or billiard room without obtaining a lice:q&e froi:;n the municipal 
officers."20s Fµ,rthl;lrmore, "[s]llch license shall be granted only if the. 
location IS in sµc}J. a place that it will not disturb the peEJ,ce ,lm,d 
quiet of a family . ,; .. "20

,. The court found that the ordinance's lan­
guage "delineates a criterion of regulation broader than is author-
i~~g by ~he statute .... [T]he excessi,qJ'tt,11$ Oi:diriartce which :musu:.n~' ,-,,,:; · , ... ,, 
held a nJ:llity lie,s irt the extent to which. the Ord,lila,µce a.IJows llie 
location of the billiard roomJ ... rather than the natµr~ of t4~ activ-
ity of playing billiards itself to be deemed capable of constituting a 
disturbance."205 The court did not inquire whether the state statute 

197. Town of Arundel v. Swain, 374 A.2d 317, 318, 320 (Me. 1977). The' court 
phrased the issue as "whether the proposed ca.ri:ipgrolind is a 'subdivisio·n• within ;the 
meaning of 30 M.R.S . .A. § 4956.". Id. at 319. The statute provided in pertinent part: 
"All requests for subdivision approval shall be reviewed by the municipal plarining 
board ..... " Mi REv. STAT. ANN. tit. 30, § 4956(2)(A)' (19S:4) '(current version at ME. 
REV. STAT, ANN. tit. 30, § 4956(2)(A) (1978 & Sllpp. 1984~1985)). The loca1 ordinarice 
in question, construed by the local plannirig boari to .. enc;:oinpass the c~mpgroim.d in 
question, required local approval of subdi.vision de\ieiopments. Town of .Aiundel v. 
Swain, 374 A.2d at 818. The court agreed with the plaintiffs who sotigbt to' build 
commercial campsites and held th.at the local cirdiniilice was' u'itra vires to the extent 
it regulated •ic_il.mpsites" as opposed to "subdivisions.'' Id. iit 321. . 

198. Town of Ahiridel v. Swain, 374 A.2d at 319 n.3 (citing Stoker v. T~wri of 
Irvington, 71 N.J. Super. 370, 378, 177 A.2d 61, 66 (1961)). 

199. 387 A.2d 237 (Me; 1978)':' · 
200. The United S~tes Distf1ct C6urt for the District of Maine also failed to ac:.: 

know~e.dge t9,e ~ew hol'ne. _rulti'scbeDie as· the basis for iriun.icipal power iii Dupler v. 
City o't'Portlatid, 42.l F. 81,1pp! 1314; 1320 n.8 (D·. Me. i976). . 

20,1. Mi. REV, Stkr. ANN, tit. 8, f'2 (1964) (current versioi:i at Mi 'REV. STAT. MN. 
tit. s: § 2 (1980)). . . . 

202. id. 
20a: Ro,y v. lni;iabitarits of Augusta, 387 A.2d at 238. 
204. Id. (emphasis added). 
205. Id. at 240' (emphasis iri original). Attachment 3 
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denied further regulation of billiard rooms to municipalities either 
expressly or by clear implication;2O6 nor did it determine whether 
regulation ·of billiard rooms is local and municipal in character.2O7 

Rather, the court invalidated the ordinance because there was no 
specific grant of authority in the state statutes which could support 
the town's regulation.208 ·· 

. In 1979, the Law C9urt faced anoth.er home rule issue in Clardy v. 
Town of Livermore. 200 The municipal ordi11ance in question set min­
imum lot frontage as a condition to buiiding upon a lot;2io Home­
owners contended that the ordinance violated the grant approach 
doctrine as set out in Town of Waterboro v. Lessard.211 The town 
argued that the advent of home rule in Maine rendered the home­
owners' adherence to the grant approach inapplicable to the case at 
bar.212 Although the court did not reach the question of whether the 
ordinance was a valid exercise of municipal power,215 its dicta is 
instructive: 

206. See ME. REV. STAT. ANN, tit. 30, § 1917 (1978). 
207. See ME. CONST., art. VIII, pt. 2, § 1. 
208. In Roy, the Law Court 'Strained to avoid a federal cons~.itutional isslle and, to 

reach the same result, erred on the heme rule qllestion by failli)g to address th.e mu­
nicipality's scope of aµthority ui;ider th~ hopie rule scheme. Certairily the tenet rif 
statutof¥ constru9tiqn is ~ell ~.~tabl.ished thai if.j'.9,Wi among alternative coruitructid,ns 
would involv~ serious constitutional difficulties [it] iir reason to reject that interprets._. 
tion in favor of another." 2A J. SUTHERLAND, STATUTES AND STATUTORY CciNSTRUCTJON 

§ 45.11 (4th ed. 1973); see also State v. Davenport, 326 A.2d 1 (Me. 1974). However, 
this tenet presumes the validity of the two interpretations. 

209. 403 A.2d 779 (Me. 1979). 
210, Id. at 779-BQ. 
211, Id~ at 780. I~ Lessard, the Law Court held invalid an ordinance prohibiting 

the construction of a building within 20 feet of a boundary line, The court found that 
the ordinance went beyond the authority granted by ME. R~v. STAT, ANN. tit. 30, § 
2151 (1964). The court, in deciding the CM,e, ignored the home rule scheme. Instead it 
applied the 

"well established rule" tha.t when a municipal corporation is empowered by 
express grant to make by-laws or· ordinances in certain cases and for certain 
purposes, its power of legislation is limited to the cases and objects speci­
fied ..•• And it is h!l.ld th./1-t if a py-lltw or ordinance as drawµ is outside the 
scope of the gr~t .11,J)d ~;ceeds the powers to legislate' conferred hpoh the 
municipality, it is invalicl!, 

Town of Wat~,:-boro v. l,,el!s~&. ~~7 A'.M. l~~, .129 (Me. 1972) (quoting State v. Bro~, 
135 Me. 36, 38-39, 188 A. 713, 714-16 (1936)). 

212. Clardy v. Livermore, 403 A.2cl at. 781. "Municipal home-rule,'; the town ar­
gued, "reverses th.ill prior f9~~~~ipnaf cl9<=trin.~; .!JPcl~rJ~µi~-r,µ1~, witbpµt ne~q f~r 
additional legislat\ye (3µabljpg action1 .everr. mu~.ic.ip#Jtt is tak~h to .~'pssess, µ,ilier­
ently, all powers the Legislature could validly corifer; except siii:b as the Legislature 
has otherwise denied .. either expressly or by ele.ar implication." Id. · 

213. The Law· Co~ pel4 tq~t·.~!nc~ t~.~ 0~4i~~.~~ in qtjesti~~ bec~e ~fi'ective 
after the plaintiff~ P!lcl PW'CH!',!l~q th~h: iB.Ad ,~4 ha:~pi:ily p~o~jfo~~iy~ applicability, it 
could not be ,appliecl to fcm;e the :r:e1~wvAt pf tM bµ,ildi~i the11 s.itll,aied, on .th~ plain­
tiffs' land. The validity. of the, ordinance was not addre~11,ed. Clardy v. Town of 
Livermore, 403 A.2d at 782, 
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We agree with defendant Town that the issues it r11ises in this. 
case are important as portents of many, and major, transforma­
tions that have been wrouglit by the advent. pf municipal home-, .. 
rule in the legal framework which has governed, for so long, the . 
intei:relation~ of State and municipal authority.214 

•· ·· · 

Thus, the Clardy court acknowledged the existez:ice of home rule in 
Maine, but it left the issue of its meaning and effect for future 
consideration.2111 

B. The Court's "Pre.,emption" Analysis 

1. Theoretical Ba.sis 

The legislative history and the language of the liom~ rule con"i;titu­
tional amendment reflect two legislative purposes for the amend­
ment. First, the alterations of the drafters' original proposal prior to 
passage demonstrate the Legislature's intent to maintain co:ritrol 
over the method of distributing power between state and local gov­
ernment_. 218 A coriip~ison of the grant approach with the constitu­
tional amendment which replac~d lt re,fle9ts 8: second legi~la.tive pur-

· · .. :,; .,.~pose. The. grant approach: pref:lumed munfo,ipai impotence unless 
specific enabling statutes aut:horized specific municipal actiq:ri.~17 

The constitutional amendment passed in 1969 contained ambiguous 
language which left unclear the details of the relationship between 
state and local government.218 ·However, the amendment made o~e 
thing clearj if replaced the grant approach presumption with a pre­
sumption that municipal governments are empowered to act in some 
areas notwithstanding the absence of legislative grants of author­
ity. So, municipalities in Maine should be presumed authorized to 
act in a giv~n subject matter area unless the Legislature decides to 
dictate otherwise. The Legislature ~ticulated this conclusion by 

214. Id. at 781. WWie the court agreed th_at t~e issues raised by the town .,;ere 
important, it failed to articulate the role that the "local arid municipal" language of 
the aµi~ndmell~ plays in the new home rule ~~}.:i~IJ)e, perhaps' retaining the· undefined 
language as a residual source of authority to n,;\~ntain control over municipal iegisla-
tion in. futur~- ~e~'. . . . ,. ' 

Simµiµ:Jy, ip. ~~d y. Tqm:i, of Old Ori:hard B!;lii.ch, 4~6 A.2d 370 (Me. 1981), the 
court b.lendecJ th:e constttqti_cirial amendment arid the home rule statuie; but retained 
the qp~iQA · t~ · d~'fin~ ••io'c~ ~if mt{µicipal · m character" irtdJpenderitly of legislative 
intendmerit: . . · 

T~\J:l!., readi,ng tP.El c:onstit1,1ti9.~~. and s~tutory provisions together;' we clm 
B!ll ~h11.~ tnv-n\~ip.~liej\ i,j,_l~cal_}1n~ m~~icipa.l p.ffairs ma~· exercise any 
pow~r or fU!l#Jqi:i gr,fut.~d f:h.~ID by ~e $tate Cori.stitlition,the general law 
or th,e munic!pit} clw½r; tj6t ~(~erwise probibiied or deriied expi'e~sly Oi: by 
clear implication by the. coiistitutioi1, the general law, or the chatter itself. 

Id. at 372 (emphasis added). · 
215. Clardy v. Town of Livermore, 403 A.2d at 781. 
216. See supra notes 163-65 and accompanying text. 
217. See supra notes 53-62 and accompanying text. 
218. See supra notes 150-76 and accompanying text. 
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stating, in section 1917, that a municipality may "exercise any power 
or function which the LegisJ1:1.ture . has the power to confer upon it 
which is not del)ied" to it by the Legislature.219 Therefore; Maine's 
home rule scheme appears intended by the Legislature to embody 
the limitation apptoach t.o rp.unidpal power. 

The Supreme Judici~ Court, hi tacit recognition of this conclu­
sion, has recently E).pplied .a. liµigation approach; or "pre-emption" 
analysis to ~unicipal.home rttle i~sues.220.The court properly de-em­
phasized the "local EUlci muriicipal in character" limitation in the 
constitutional am.eIIdment, and. as a result, that language rarely fur­
nishes the controlli'ng rµle of law.22i Instead, the coll.it has deter­
mined a municipality;s a~jiity to legislate in a particular subject 
matter area by exaII1ining relevant state legislati6n.2

;
2 If the court 

determines that the Legislature intended to pre-empt cfr "occupy,, 
an area of reg1,1lation, then tl:ie cow.t will invalidate ariy municipal · 
ordinance which sets di~erent stand.ards of conduct in the same reg­
ulatory field.223 This ana:lysis is based on the limiting language in 
the home rtJle statute which pr,ovides for plenary municipal power 
"unless denied expressly o;i: by clear hnplicatioh."224 

Oonforniing a pre-,eniption. analysis. to the limitation approach: en.; 
genders simpiicity · andY'ic'cbnn:µ9da.tes the certainty principle.2211 

Judges, lawYers, and municipal officials may presUD1e ii' given ordi­
nance valid and then seek state statutes which deny thiit power to 
municipalities. Most importantly, reading the home rule scheme as 
an example of the limitation approach reflects the court's recogni-

219. ME. REV. STAT. ANN. tit. 30, § 1917 (1978). See supra text accompanying note 
180. 

220. See, e.g., Uliis v. Inhabitants of Boothbay Harbor, 459 A.2q 163, 169 (Me. 
1983). 

221. The court has not bas~d its holding in any case after 1970 strictly on a judi­
cial determination tlvit a particti.lar subject matter is statewide rather than local in • 
charac~r. See, e.g., Sc~wancia, v. Bonney, 418 A.2d 163 (Me. 1980). Hov,:£!yer, the 
court's decision in Schooi Comm. of Winslow v. Inhabitants of Winslow, 404 A2d 988 
(Me. H!'i~) c~ii;ies very close to such a determination. See infra n~tes 296-307. and 
accompanying text. · 

222. See, e.g., Schwanda v. Bonney, 418 A.2d 163 (Me. 1980). For a discussion.o( 
Sch_u,a,ida see infra notes 287-94 and accompanying text. 

223. · Wh~n the municipal ordinance is nicire restrictive than the enabl4ig s~tµte 
"occupying" the area of regulation, it is invalid. Ullis v. Inhabitants of Boothbay Har­
bor, 469 A.2d 153, 160 (Me. 1983), There are no cases where the ordinance is less 
restrict.Ive than the. ~~tu~ "occupyirif the field," but under curreI!,t pre-emption 
anaiysis, it is unlik~iy such ari ordinance would be upheld. Cf. Bookland of M~e, 
Inc. v. City of Lewiston, No, CV-83-307, slip op. at 7 (Me. $µper. Ct., And. Cty,, Oct. 
25, 1983). For a discussion of Bookland see infra ncites 282•85 and accompanying 
text. 

224. ME. REv. STAT. ANN. tit. 30, § 1917 (1978). See, e.g., Ullis v. Inhabitants of 
Boothbay Harbor, 459 A.2d 163, 169 (Me. 1983). For a discussion of Ullis see infra 
notes 228-37 and accoII!panying text, and infra notes 278-80. 

225. See supra text accompanying note 8. 
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tion of the legislative purpose to change the manner by which mu­
nicipalities receive their power.. No longel;' must a_ spedfic statute au­
thorize a municipal act; the Legislature ititended that the 
municipalities. possess plenary legislat1ve power lirltH such power is 
denied to them by the Legis~ati+re~ So long a$ tlie 'limitation ap­
proach226 to municipal ~uthority is maintained, a "t9wn may presume 
it has the power to act unless it is pre-empted by the Legislature. 

Nevertheless, altliough the cqurt purports to relf on the limitation 
approach to examine municipE/,1 legislation, its an'alysis continues, on 
occasion, to reflect a grant approa.ch to municipal power.221 The area 
of liquor control provides the best illustration· of the court's continu­
ing struggle betwee11 the grant and limitation approaches to the 
state-local rel'1tion.s:ttip. · · 

In Ullis v. Inhabitants of Boothbczy Fiarboi:228 the defendant mu­
nicipality passed a "victualer's ordinance;; which imposed licensing 
requirements on restaurants that served liqtior.229 The ordinance 
prohibited the granting of a liquqr Hcen~e if a restaurant was situ- . 
ated within 1200 feet of a preexisting licensee.230 The 'town believed 
that the close pro;!,mity of two or mo_re_ "taver~ caused "unnecessary 
n0i:se and pµblic di~turbap.ces/!• astwell as parking problems;231 The 

· court held the ordinance inva,Hd because 11 [b]y enacting the compre­
hensive, statewide liquor llcensing scheme . : . the legislature by 
clear implication has denied to municipalities the right to legislate 
in the area of liquor sales."232 The court fotind that while no statute 
specified the standards to be used by municipalities in granting or 
denying license applications,233 nor expressly denied to municipali­
ties the power to legislate in the liquor control area, liquor control 
nonetheless was pre-empted by the state. The court stated: 

A broader reading of the entire statutory scheme regulating liquor · 
licenses in the state of Maine, however, Yield~ the conclusion that, 
except in certain situations addressed by specific statutory provi­
sions; the legislature did not intend municipttl offi~ials to impose 
additional local; requirements on top of the statewide requ\tllin~nts 
set by the legislature and the State Liquor Commission for a.ii ti-. 

. cense applicants.2
~ 

According to the court, the state's "pre-emption" of liquor regw_a-
. . . . 

226. See supra notes 99-115 and accompanying text. 
227, See Crosby v. Inhabitants o( Ogunqu\t, 46$ A.2d 996 (Me! 1983). See infra 

note!! 238-74 and acco~panyirig text. 
228. 459 A.2d 153 (Me. 1983). 
229. Id. at 155. , 
230: Id. 
231. Id. at 155 n.l. 
232, Id. at 159. 
233. See ME. REV. STAT. ANN. tit. 28, § 252 (1974) (current version at ME. REV. 

STAT. ANN. tit. 28, § 252-A (Supp. 1984-1985)). · 
234. Ullis v. Inhabitants of Boothbay Harbor, 459 A.2d at 158. 
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tiori denies "by clear im.plica:tion"23
ll the power of municipalities to 

legislate. Thus, although the court found the exercise of municipal 
powe:,; to ·be inyfl.lid an,d une:hforoible, the court's analysis reinforced 
the hoine ru1e scheme;~ nfost basic functionB;l component~' "A munic.,. 
ipalitjr in Maine may exercis·e· 'any power or function which the leg­
islature has the power to confer upon it, which is not denied either 
expressly o:,:- by cleiir implication.' ;,238 Accordingly, t}.ie home rule 
scheme is distinct from the grant approach since home rule requires 
that a denial of ati{l.ibrity exist in order to j:p.validate a municipal 
ordin~c~· rather than iequiriiig that a grant of authority exist in 
order to ~alidate a miln1cipal ordina.nce.2s1 

Tije. ~ourt, however I in its most recent decision in the liquor regu­
lation area, ignored the· home rtile scheme by .returning to a grant 
apprgach analysis. In Crosby v. Inhabitants of Oguriqi.dt/~38 the mu­
nicipEi,lity passed a "8pec:ial Amusement Ordinance" setting stan­
dar,~ls for the isstiarice of amµsel'inent permits to liquor Iioensees.isa 
Sta,t~- law req:uirecl li,qbor-licensed establishments offering entertain­
me.11t to ·possess_ such a special amusement permit.24° Further; the 
statute delegated the authority for issuing such permits to the mu­
nicip~}ity in: v.rhic\li ti:ie applic'tirtt is located.20 Ogunquit's ordinance 
lin;,,it~<i" tJ_le type o'f entertainment per-mitte~ in a liquor establish., 
me:pJ t() ii music : .. transmitted without the aid of amplification or 
elec;tr,oii_ic devices or in~tru.inerits,"2

'~ arid reqtlired licensees to·post. 
a $lO,OOO bond naming the town as beneficiary."~ The ostensible 

235. Id: at i59i The court based its holding of denial by clear implication on a 
finding that the ordinance "works at cross purposes to· the state's liquor· liceQSing 
statutes, therefore impermissibly coriflicts with them." Id. ·. 

236. Id. at 159, Although the Ullis decision properly follows t.l:ie limitation ap­
proach analysis, it finds an implied denial of pQwer to inunicip~til;l!! jp_ a stat~te 
which merely sets minimum standards of conduct. ME. RJi:V, STAT. ANN,; ti'( ~ij, § 2Jll 
(1974) (current version at ME. REV, STAT. AN?'!, tit. 28, § 2_Ql (SupJ>\ 198:4·18~9)) _pro- · 
vides eligibility criteria for liquor license applicJl?lts, It forbi~ tj:i!l i~i.trui~e Qf Uc::enlies 
in certain circuinstahces but-does ·not mandate the issus,n.c;:e of lice;!l!!e~ i,n iµl,Y 9.ircium­
stari4e, The court's analysis reflects a determination that when ce~ P~Til<>ns,_ o~ 
th1iigs ai~ specified in a statute, an intention to exc}uq.e al,! ot~~~ from i.~ ()pe~atiori 
may' be inferred.· But as one court stated: "T;he anci1mt ms;x_µ,n ~:~pr~$,{<>, ~~~If'. est 
exclusio alterius is a dangerous road map with w~ich. to flXPJg~~ le~~~IYE!Jqwnt."· 
Wachovia Bank and Trust Co., N.A. v. National Student ~ark~th:1g- ~-rJ>~,. 650 !,2d 
342, 354-55 (D.C. Cir. 1980), cert. denied 425 U.S. 954 (1981}. Thµf!, _s,l~pough a~er­
ence to the limitation approach may preserve local autonomy in iheQzy, E!Xp~ive 
interpreta'tion of state statu'tes miiy extinguish it in reality. See i_nfra notes 275:~322 
and _accQmpai:iying text. · 

:237. . S'e.~ 's~priz' iiot~s 216.:'19 and accompahying text. 
'!las. 468 A.2d ggf·(Me. 1983}. 
239. Id. at 997-98. 
ifiO: Mk. Ri/ STiT. ANN. tit. 28, § 702(1} (Supp. 1984-1985}; 
241,_ I~. 
2.42. Crosby v. Inhabitants of Ogunquit; 468 A.2d at 998. 
243. Id. at 1001. 
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goal of the ordinance was noise control, presumably a valid object of 
police power regulation. 244 

, 

The court held that the entertainment limitati<;>n was unconstitµ:- · 
tional as violative of the due process claw;e of ·the Uni.te4 s't.at~~ 
Constitution,m and tha:t the bond r~qu\reJllent was invaHp. as e;x..,. 
ceedirit the municipality's power.246 The court's analysis of ,munjci-· 
pal power in Grosby was twofold. The court first fl?Camined Ahe orgi­
nartce's limitation on entertainment alld E;pught to define "tlle 
extent to which municipalities may exercise tile geperal polic~ power 
of the State.~'247 The court then focused sp~qi.fi.capy on wll~the~ mµ­
nicipalities have the "author1ty to require ~l. l;>ond as a preJeqµisi~e 
to the issuance of an amusement permit.11248 ~owever, in dojng sp, 
the court failed to apply the pre-emption analysis it had so r~cently 
reaffirmed ih Ullis; 249 · · 

The Crosby courfs analysis dif.fered. from th!;! functional pre-.~m,p-­
tion test articulated in Ullis in two way~~ :Ii'irst, the qo_urt in Crospy 
did not· begin its analysis on the conditional assumpti.op that "~y 
municipality may ..• exercise any power ... which the legisiittµ-i · 
has the 'power to confer upon it .... 11211° Cer4µnly thj~ ipqlµ9:es t.q1 
state's general poiice power/.,!11 Instead, wjth r~speqt tq t)i~ eh~ 
tertainment limitation, the Cro~by court, c;i#JJg [/{tis, st.at.eq_; .''¼'. jn­
terpretirfft1ie liquor licensing laws, we rece'fii!.§~~id th.!=lt th~ Stiife 
had delegated only cer4tin enumerated }h:ensing powers. to th~ mu­
nicipalities, retaining all residuary powers."2112 Wl:iile not a qom,­
pletely erroneous statement of the holding in Ullis, the langtjage 
which speaks of a "delegation" of power suggests a grant approach 
analysis. The Ullis court had not held that the state's liquo:i.- regulat-

244~ ici. at 10()0. 
i4s .. 'l'h.e coiii-t's due process ariiilysis f61lowed that in State v. Rush, 324 A,2d 748 

(Me. 1974), ~ ,exercise of police power does not violate due process if 1) the object of 
the e:ie_r¢fie •~~bvides for the public welfare;• 2) the legislative means emp\9yed life 
approj:iriate to the achievement of the ends sought; 3) the manner of ~;x;er~i~µ\g ijie 
power is not arbitrary or capricious. Crosby v. lrihabitants of Ogunqult, 468 A.2d at 
999 (citing State. v. Rwih,. 324 A.2d at 753). The court ruled that Ogµnqµit•~· orc;li"' 
narice vias \1:nconstitutl_onal because the means; the prohibition of electrp~ical,ly ge~,~ 
era_ijci m\.uiic, wer~ inappropriat1i to the end of ,noise control. The court also declared 
the' bfairiaric~ was arbitrary in its application.- Id. at 100().-

246 .. 'Id. Ht 1001-1002. ' 
247. Id. at 998a99. 
24$, Id. at lOOi.. 
249. Ullis v. Inhabitants of Boothbay Harbor, 459 A,2d 153 (Me. 1983). See supra 

notes 228-37. . 
250. ME. REv. STAT. ANN. tit. 30, § 1917 (1978). Compare CrqsbY. v. In~abita.nts.D! 

Ogunquit, 468 A.2d at 1001 n.6 with Ullis v. Inhabitants of Boothbay H~bor, 4!i9 
A.2d 153, 169 (Me. 1983). , . . . 

251. See ME. REV. STAT. ANN. tit. 30, § 2161 (1978) (granting mll11fcipalities au-
thority to exercise police power to promote general welfare). · 

252. Crosby v. Inhabitants of Ogunquit, 468 .A.2d at 999 (citing U!lis v: Inhabi~ 
tants of Boothbay Harbor, 459 A.2d 153, 158-60 (Me. 1983°)). · 
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ing scheme delegated anything to local government; rather, it found 
that "the legislature by clear implication has denied to municipali- · 
ties· the right to legislate in the area of l,quor sales,"253 

Second, the Crosby court did not addr~ss th~ question whether 
power to enact the ordinance was de11il:l~ by clear im.plic~tion. be­
cause it "works at cross purposes to the state's liquor licengipg stat­
utes, and therefore impermissibly confli9ts with theP.l."2114 Thus, the 
court strayed further from the limitation approach enunicated in 
Ullis. The Crosby court, continuiilg with its grant approach, looked 
to other possible sources of municipal power rather than to limita­
tions on presumed author.ity.255 

In the present contk~t we need not determin~ whether the State . 
has retained all residuary powers arid has delegated only limited . 
powers tci the municipalities with respect to regulating entertain­
ment in establishments selling liquor. We assume for purposes of 
this appeal that the municipality exercised general police powers, 
rather than limited statutory powers, in enacting • . • the 
ordinance.m 

The Crosf?y court should have determin_ed ~hethe_r Ogunquit's 
power to legislate in this regard had been denied by the legislature . 

. ·. , .. ,.,. ~!LJhe. se.Gond part. of it§. opinion, dealing with the ordiri~ce's 
. "b6ticf }equiremeni, the CroJby court conti:ntied its giant ·approach 

analysis. 257 In a footnote the court stated: 

In Part II of this opinion we assumed, without deciding, that 
Ogunquit exercised the general police power in enacting [the ordi­
nance] to limit tpe permitted fc:irD:l's of entertainment. The overlap. 
betwe.eii 30 M.R:s.A. § 2151 (197~) (a general grapt of e,u'thority to 
enac;t ordinal'\cee to PJ'OIµOte the 'ge~~,a1 w~liare EUld provide, for. 
the public; safety) and 28 M.R.S.A. § 702 (a specific gr._ant ~f ati-. 

thority to license eQtertarnment and to impose 11uch. othe;i:: lfIJiita- . 
tions as may be required to protect the public health, safety and · 
welfare) leaues in doubt the question whether a specific statutory 
power or the general police power' is the source of municipal au­
thority' in this regard. The bond requirement imposed by [the or­
diriartce], however, d'oes riot evolve from the general police power .. 
and is not a lhnitation on e_ntertainmep.t. If th~ ~uthority exists it 
must be derived fre>µi. 28 M.R.~.A. § 702 or· the "home rule" .grant 
contained in 80 1-{R.S.A. § 1917 (1978) (11mµnic;ipality m~y .. ~ 
exercise any power' .•• which the Legislatllle· hM power to confe.r 
upon it, which is not denied ••• by clear implication •••• )".258 

253. Ullis v. Inhabitants of Boothbay l:{iµbf:)r, 4~9 A.2d 153, 169 (Me, 1983) (em-
phasis added). · 

264. See id. . 
255. Crosby v. Inhabitants of Og1.l,llquit, 468 A.2d at 9~9 n.3. 
256; Id. at 999 (footnotes omitted). 
257. Id. at 1001,1002. 
258. Id. at 1001 n.6. 
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Certainly, before the enactment of the home rule scheme, many 
possible sources of :tiniriicipal power existed, and the overlap and 
confusion discussed above by the court was a distinct possibility.m 
The home rule scheme, however; provided a basis for plenary munic­
ipa:l police power, and thus the proper question for the Crosby court 
was whether this :pl~na.ry power was limited in any way. Instead, the 
court considered three possible sources of authority for a bonding 
requiremeiit:280 (1) the general grant of police power to niunidipa1i­
ties;281 (2) the special amusement statute;262 and (3) the home rule 
grant.283 The court eliminated the general police power grant and 
the home rule grant f;r9m consideration without providi11g any ra­
tionale for doing sq,2iu and settled on the sp~cial amusement. statute 
as the. source of authority, Finding no a.uthorization for a bonding 
requirement within that statute, the court held that the bonding re­
quirement was ultra vi:i-es.2811 The court chose to forego the simplic­
ity and certainty of the limitation approach when it reduced the 
home rule scheme to simply one among many grants of specific au­
thority rathei: than a broad presurn,ption of plenary authority.288 The 
p,racticaj eff~ct of th(:! C.rosqy court's analysis is the reintroduction of 
the grant approa,cli.2111 . 

Tfie co.t1rf/s reasoning in Crosby reflects the tradition of the grant 
a.ppr'cfach'iilf'fu~icipal law.288 In other~ases, such a5 Raf v. Inhabi-

259. The most ob.vious problem ~ith searching for "grants" of municip~ author­
ity is that there are so mBl)y statutes on the bC>Oks purpo~ting to grant m,\ll}icipalitie~ 
power in certain circumstances that confusion is bound to occur. See Crosby v. In­
habfoan.~ of Qgunquit, 46/:i A.2{ a~ 999 l?r. n.2, 1001 & n.6. For example, if a town 
wished to en11~t a particular ord.inance, the cowt could at least look to the general 
polic~_pqw'er gran(in ME. REV. STAT, ANN. tit. 30, § 2152 (1978 & Supp. 1984-1985) 
and ahy ·specific enabling statute which covered the subject matter of the proposed 
ordinance. See, e.g., ME. REv. STAT. ANN. tit. 30, § 2315 (1974) (municipalities granted 
power to establish and abolish municipal offices ''as it may deem necessary for the 
proper and efficient conduct of the affairs of the municipality"}; ME. RE:v. STAT. ANN. 
tit. 30, § 4352 (1974) (municipalities granted power to construct public sewers at the 
expense of the town "whet\ they deem it necessary for public convenience anci 
health"). 

2E!O.! Crosby v .. J.rihabitants of OgunquJt, 46~ !,.2.g at. 109.1 n.6. 
261. Mi;:, R,~v. STA'.I\ A,NN. tit, 30~ § 2~6i (1978 lfr. $1jpp. 1984-1985). 
262. M't. REV. STAT. ANN. tit, 28, § 702 (1974 & S'upp. 1984-1985). 
2's·a: Mi Riv: STA+: ANN. tit. 80, § i917 (1978). 
264~ The general pblice ~ower gr~t and the home rule scheme overlap to a large 

extent. "The home rule power is at le1:1St as broad as the police power under 3.0 
M.R.~~-~- §. i161. q~78),,. ~hie~ for mSJ1y years has authorized munidpaliti'es to im­
pos~ by o·rainance fines recoverable for their own benefit/' Inhabitants of Boothbay 
Harbor v. Russell, 410 A.2d 654, 659 (Me. 1980). 

265. Crosby v. Inhabitants of Ogunquit, 468 A.2d at 1001-1002. 
266. See supra nci~i 99-115 arid accoriipiiriyilig text.' 
267. Recall that the limitation approach to'hon:ie tu.le becomes meaningless' if it 

does not reverse the grant approach presumption of municipal impotence. See supra 
notes 99-115 and accompanying text. 

268. See supra notes 195-96. 

Attachment 3 



1985) HOME RULE 355 

tants of Augusta,289 the court began its analysis by searching for 
grants of municipal authority sufficient to enable the municipal 
act.270 The huge volume of enabling statutes passed before and after 
home rulf s inception provides multiple sources of municipal au­
thority.271 Cori.fusion results when the court asks whether a muriici- ' 
pal ordinance fits' ·within a specific enabling statute rather than 
whether the ordinarice is denied by a specific pre~emptive. S·tatut~. 
By returning to the grant approach to the state .. local relationship, 
the court extinguishes not only the meaning but the very essence of 
Maine's home rule scherile.212 However, when the court adheres to 
the' limitation approach as articulated in section 1917,273 Maine's 
home rule scheme retains its 'functional component. Adherence to 
this structure promotes the advantages of the limitation approach.274 

2. Factors Indicating "Pre-emption" 

Assuming th~t cases such as Crosby and Roy are anomalous, and 
tha~ sect!on ~917's limitatiqn apprbach expresses the intended reia­
tio~ship °Qetween state and local ,gov~rniiietit i1;1 Maine, the court's. 
focus should be on• whether a state statute cle11ie~ to nitinidpa:lities 
the power to act either expressly or by clear implicatjo:i::i. The di~p.os­
itive: que~tion is whether the ·effectuation of legislative purpose· re­
quires: ~ cJ~11iltl. q(.~uriicipM power in a gi.~~#..:11µ.pj~,~t; :i;naJiter area. 2 ~

6 

Legislative intent to pre-empt municipal. ppwer is PJ,ost obvious 
when the Legislature enacts a statute expressly directing :municipali­
ties to act in a certain manner.278 It is less clear, howeve:i;, how to 
identify a l~gislative intent to deny municipalities authority by clear 
in;ip}icatiort. Th~ court ha.s cited th.~ existence · of a comprehensive 
state reg\,llato:ry schem.e, the ne~d. for uniform state ~egltiatfon in a 
particular subject matter area, legislative history, and historical con­
siderations as factors indicating an intention to deny municipal 

269. 387 A.2d 237 (Me. 1978). See also Lynch v. Town of Kittery, 473 A.2d ·1277 
(Me. 1984). . • 

270; Roy v. Inhabitants of Augusta; 387 A.2d at 238, 
211. See :fyiE.' REv. STAT. ANN. tit. 30; §§ 1901-5401 (1978 & Supp. 1984,198.5). 
272. Sile sUpra note 163~ 
273. ME. REV .. STAT. ANN. tit. 30, § 1917 (1978). 
274, These advantage!! include certainty in the legal ,relationship; maintenance ·of 

legisiative supremacy over local government and flexibility to allow locai io.ver~ent 
to perlori:ri its governmental role. See supra notes. 99,115 and accompf1Ayjpg t1:1:rl · 

275., Sie, e.g.;,;Ullis Vi hihabitants of Boothbay Harbor, 459 A.2,d J,~3, 15,$.· (Me. 
1983); Effectuation of legislative i:i'urpose requires pre•emption where al lo~ 9,rdi­
nan~i i•works ~t cross pi#j)ciiies to the state's •• , statutes, and therefor~. iplp~rinlssi­
bly conflicts with tliefo/j ld, 

21a: See; e.g., Mil:. Rii:v. StAf. ANN. tit. ao, § 2001,;A (Supp, 1984:-19~9). (prqyiding 
specific 'requirei:nerits for pet~bi.ilating boundary lines between m~iqipalit(8~), _An 
ordinance nih~t el~arly coriflictsiwith a statute when it expressly, pe~IlliU! what the 
statutEi :~xpfesiiy piohibits oi: vice versa. Note', Conflicts Between· $tqte Bt~ttt,J;; '~nd 
M~iiicipa'l Ordinances, 72 H.uw. L. REY. 737, 744 (1959). . 

• I • 
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power by clear implication.277 

Frequently, the court finds a pre-emption of municipal authority 
when an extensive state legislative scheme regulates conduct in a 
particular subject matter area. For examp~e, in Ullis v. Inhabitants 
of Boothbay Harbor278 the court examined a municipal ordinance 
thnt was more restrictive than the state's licensing requirements. 
While no statute expressly denied the municipality authority to im­
pose extra licensing requirements, the court ruled that a "broader 
rending of the entire statutory scheme"279 demonstrated that the 
Legislature intended that municipalities merely apply unaltered th!;! 
state's licensing criteria.280 In addition, a comprehensive statutory· 

277, These factors reflect considerations similar to those relied on in the federal 
pre-emption contexL See Pacific Gas & Elec. Co. v. State Energy Resources Conser­
vation and Dev. Comm'n, 461 U.S. 190 (1983). Congressional intent to supersede state 
law may be found from a " 'scheme of federal regulation ... so pervasive as to make 
reasonable inference that Congress left no room for the States to supplement it.'" Id. 
at 204 (quoting Fidelity Federal S,;ivings & Loan Ass'n v. De la Cuesta, 458 U.S. 141, 
163 (1982), quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)). How­
ever, 11 'historic police powers of the States were not to be superseded by [a] Federal 
Act unless that was the clear and manifest purpose of Congress.'" Id. at 206 (quoting 
Rico v. Santa Fe Elevator Corp,, ._3.?l U.S. 218, 230 (1947)). See infra note 326. 

278, 459 A.2d 153 (Me. 1983):' . 
279. Id. at 158. 
280. Jd. The court's conclusion follows from its test which required than an ordi­

nance "conflict" or work "at cross purposes" to the state statute. Id. at 159. This test 
was elaborated on by both the Maine Municipal Association and the Attorney Gen­
eral of Maine in amicus curiae briefs filed in Inhabitants of North Berwick v. Maine­
land, Inc., 393 A.2d 1350 (Me.· 1978). They both argued that state legislation in a 
particular subject area does not automatically prohibit.further and more comprehen• 
sive action by the municipality. Brief of an Amicus Curiae, The Maine Municipal 
Association, at 9, Inhabitants of North Berwick v. Maineland, Inc., 393 A.2d 1350 
(Me. 1975); Brief of the Attorney General, Amicus Curiae, at 8, Inhabitants of North· 
Berwick v. Maineland, Inc., 393_ A.2d 1350 (Me. 1975). In Maineland, the Attorney 
General argued further that there must be som~ finding of frustration of state pur­
pose of "actual conflict between the ordinance and the statute which renders it im­
possible for a person falling within their respective purviews to comply with both." 
Brief of Attorney General, Amicus Curiae, at 8, Inhabitants of North Berwick v. 
Maineland, Inc., 393 A.2d 1350 (Me. 1976). · 

The Maine Municipal Association argued that a local ordinance is valid under the 
·home rule scheme "'[i]n the absence of any express legislative intent to forbid local 
activities consistent with the purpose of the State's •.. legislation, and in the absence 
of any circumstances from which it appears any legislative purpose will be frus­
trated.'" Brief of an Amicus Curiae, The Maine Municipal Association, at 11, Inhabi­
tants of North Berwick v. Maineland, Inc., 393 A.2d 1350 (Me. 1976) (quoting Bloom 
v. City of Worcester, 363 Mass. 136, 160, 293 N.E.2d 268, 283 (1973)), The Maineland 
court did not reach the issue addressed in these briefs of whether the municipal ordi­
nance in question was invalid and unenforceable. Instead, the court reversed a sum­
mary judgment by the superior court on the ground that outstanding issues of mate­
rial fact remained unresolved. Inhabitants of North Berwick v. Maineland, Inc., 393 
A.2d at 1351. Despite the Maineland court's lack of guidance, it seems reasonable 
that to the extent that the ordinance effectuates the policies embodied in the statute, 
it should not be pre-empted. See Note, supra note 276, at 748-49. If a statute is 

Attachment 3 



1985] HOME RULE 357 

scheme need not contain multiple provisions in order to reflect legis­
lative intent to pre-empt the subject matter area. A single, but suffi­
ciently specific and detailed statute may be enough to indicate a 
pre-emptive, comprehensive regulatory scheme.281 

This test also works in reverse: where there is no comprehensive 
regulatory scheme, courts generally find no pre-emption unless the 
statute expressly denies power to local government. In Bookland of 
Maine, Inc. v. City of L(fwiston,282 for example, the defendant mu­
nicipality passed an ordinance regulating the ·display and dissemina­
tion of "obscene" materials to minors.283 The same subject matter 
was addressed by the Legislature in title 17, sections 2911-2912 of 

prohibitive in nature, a stricter municipal ordinance should not be beyond the munic­
ipal government's scope of authority. Id. at 749. 

Ohio has adopted a head-on clash theory to determine when a municipal ordinance 
impermissibly conflicts with a state statute. Village of Struthers v. Sokol, 108 Ohlo 
St. 263, 140 N.E. 519 (1923). There can be no conflict by inconsistency alone. A con­
flict exists only when one authority permits an act forbidden by the other. Id. at 268, 
140 N.E. at 621. See also Fordham & Asher, Home Rule Powers in Theory and Prac• 
tice, 9 OHIO ST. L.J. 18, 26 (1948). 

One .example in Maine of a municipal ordinance more restrictive than a corre­
sponding prohibitive statute is addressed in State v. Lewis, 406 A.2d 886 (Me. 1979). 
In Lewis, the defendant was convicted of maintaining an automobile graveyard in 
violation of the City of Eastport's ordinance regulating such establishments. Id. at 
887. State statutes established a comprehensive regulatory scheme that defined "au- . 
tomobile graveyard" and set forth unlawful locations for such graveyards. ME. REY. 

STAT. ANN. tit. 30, § 2451-B (1978). Eastport's ordinance defined "automobile grave­
yard" more expansively than did the state statute. State v. Lewis, 406 A.2d at 888 
n.5. The statute defined an automobile graveyard in part as "a place of storage ... for 
3 or more unserviceable, discarded, worn-out or junked motor vehicles," ME. REV. 

STAT. ANN. tit. 30, § 2451-B(l) (1978), while Eastport included _in its definition any 
place where two or more unregistered vehicles are kept. State v. Lewis, 406 A.2d at 
888 n.6 (e~phasis added). Despite the state's comprehensive legislative scheme, the 
court held that the ordinance was valid and enforceable since the more stringent local 
requirements "incorporate[d] the concept of 'discarded or junked vehicles.'" Id. 

Lewis demonstrates that the court may not find that enacted legislation pre-empts 
municipal ordinances which further the policies of the state legislation, such as that 
in Lewis prohibiting a nuisance. ME. REV. STAT. ANN. tit. 30, § 2451 (1978), 

The rationale in Lewis appears anomalous however. For example, in Ullis u. Inhab­
itants of Boothbay Harbor, a municipal ordinance regulating liquor more restrictively 
than state law was at "cross purposes," despite the liquor statutes' presumably "pro­
hibitive" character. 459 A.2d 153, 159 (Me. 1983). Similarly, in Schwanda u. Bonney, 
a more restrictive concealed weapons ordinance was invalid and unenforceable de­
spite restrictive policies embodied in the state statute. 418 A.2d 163, 167 (Me. 1980). 
The result in Ullis is perhaps better explained by the existence of a comprehensive 
regulatory scheme, and historical state control of liquor regulation. The court's ra­
tionale in Schwanda included the need for statewide uniformity in the area of con­
cealed weapons licensing. See infra notes 287-94 and accompanying text. 

281. In James v. Inhabitants of West Bath, 437 A.2d 863 (Me. 1981) and Sch­
wanda v. Bonney, 418 A.2d 163 (Me. 1980), one statute was sufficient to occupy the 
field and pre-empt the municipal ordinance. 

282. No. CV-83-307 (Me. Super. Ct., And. Cty., Oct. 25, 1983). 
283. Id. at 1, 12-13. 
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the Maine Revised Statutes.284 Nonetheless, the court found no pre-
emption: · 

While regulatory in nature, this legislation does not appear to be 
exclusive. It lacks the ordinary characteristics of a comprehensive 
statutory scheme. It is brief and general in its tone. It deals with a 
subject that is of deep, but varying, local concern. Urban areas, 
with an infusion of commercial interests and a highly mobile, un­
restricted youth population, may wish to afford special protection 
to minor children by providing a shield, of purely local design, 
against obscene influences. It does not appear that the State in­
tended to preclude such local action.285 

A second factor cited by courts finding pre-emption by clear im­
plication is the perceived need for uniform regulation in a particular 
subject matter area.288 Two recent Maine decisions clearly reflect the 
importance of this consideration. In Schwanda v. Bonney287 the 
court asked whether the Legislature "pre-empt[ed] the field respe~t­
ing regulatory requirements in the issuance of concealed weapons 
licenses to the exclusion of the municipalities that perform the ac­
tual task of their issuance .... 11288 State law required a license for 
persons to carry concealed weapons, and it delegated the licensing 
authority to the municipalities.289 The statute's operative language 

284. ME. REV. STAT. ANN. tit. 17, § 2911(2) (1983 & Supp. 1984-1985) provides in 
part that: "[A] person is guilty of disseminating obscene matter to a minor if he 
knowingly distributes, or exhibits or offers to distribute or exhibit to a minor, any 
obscene matter declared obscene, in an action to which he was a party, pursuant to 
subsection 3." ME. REV. STAT. ANN. tit. 17, § 2912 (1983) provides in part: "No book, 
magazine or newspaper containing obscene material on its cover and offered for sale 
shall be displayed in a location accessible to minors unless the cover of that book, 
magazine or newspaper is covered with an opaque material sufficient to prevent the 
obscene material from being visible." Lewiston's ordinance read in part: "It shall be 
unlawful for any person knowingly to exhibit ... at any place ... where juveniles are 
invited as part of the general public: (1) Any book, pamphlet, magazine ..• which 
depicts sexually expli~it [material] which is harmful to juveniles." LEWISTON, ME., 
REV. CotiE § 19-102(e) (1983). Certain publications, not obscene under state law, 
could be considered "harmful to juveniles" upder the ordinance. "The measures re­
quired to comply with the ordinance, short of total elimination from inventory, would 
necessarily involve segregation or isolation of non-obscene, but 'harmful to juveniles' 
materials and tend to call attention to a potential buyer." Bookland of Maine, Inc. v. 
City of Lewiston, No. CV-83-307, at 2 (Me. Super. Ct., And. Cty., Oct. 25, 1983).· 
While the ordinance was held not pre-empted by state law, it was held unconstitu- · 
tional. Id. at 17, 19. 

285. Bookland of Maine, Inc. v. City of Lewiston, No. CV-83-307 (Me. Super. Ct., 
And. Cty., Oct. 25, 1983). 

286. See, e.g., Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 144 
(1963); San Diego Building Trades Council v. Garmon, 359 U.S. 236, 241-44 (1959); 
Schwanda v. Bonney, 418 A.2d 163, 166 (Me. 1980); School Comm. of Winslow v. 
Inhabitants of Winslow, 404 A.2d 988 (Me. 1979). 

287. 418 A.2d 163 (Me. 1980). . 
288. Id. at 165. 
289. ME. REv. STAT. ANN, tit. 25, § 2031 (1974), repealed and replaced by ME. REV. 
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permitted a municipality to issue a_ concealed weapon permit to 
"any legal resident of such city or town of good moral character."2 ~0 

The town of Freeport passed an ordinance which imposed criteria in 
addition to the statute,s "good moral character,, requirement.291 · 

Specifically, the ordinance required the applicant to certify in writ­
ing that a concealed weapon was "required for the personal safety 
and protection of the licensee or required in connection with the 
employment of the licensee."292 The court's interpretation of the 
statute depended on the legislative purpose behind the enact­
ment. 293 The court reasoned that the Legislature could not have in­
tended the anomalous result which would follow if the town of Free­
port could impose its own requirements in addition to the "good 
moral character'' requirement of the statute. 

It is undisputed that a license granted by the municipality of resi­
dence entitles the licensee to carry a concealed weapon anywhere in 
the State. Thus, an individual obtaining a license from another 
town in the State could carry a concealed weapon anywhere in 
Maine, including Freeport, even though he could not qualify under 
Freeport's ordinance requirements. A resident of Freeport, on the 
other hand, who did meet the statutory condition but lacked the 
additional eligibility standard of the ordinance could not carry a 
concealed weapon anywhere in the State. Obviously, the need for 
uniform application of the concealed weapons law precludes local 
regulation resulting in such inconsistencies.m 

The third factor considered by the Law Court in pre-emption 
analysis is the historical context of the ordinance or statute. The 
traditional relationship between the respective responsibilities of 
state and local government may off er guideposts for the construction 
of legislative purpose. For example, in School Committee of Wins-

STAT. ANN. tit. 25, §§ 2031-2032 (Supp. 1984-1985). 
290. Id. This section was completely rewritten in 1981 as §§ 2031 and 2032, see 

Act of Sept. 18, 1981, ch. 119, 1981 Me. Laws 148 (codified at ME. REv. STAT. ANN. tit. 
25, §§ 2031-2032 (Supp. 1984-1985)), which now provides much more specific criteria 
for licensing, but still does not require the additional showing which Freeport's ordi­
nance specified. 

291. Schwanda v. Bonney, 418 A.2d at 164. 
292. Id. (quoting Freeport's Concealed Weapons 9rdinance). 
293. Id. at 165-66 ("Legislative intendment always controls; this is a fundamental 

precept of statutory construction."). 
294. Id. at 166. 
In 1979, there were five concealed weapon licensees in the City of Portland; by Feb. 

1, 1984, that number had increased to 155. Although the ostensible reason for these 
weapons is hunting and trapping, the tremendous growth in licensing appears to be a 
peculiarly urban phenomenon. Portland Evening Express, Apr. 9, 1984, at 1. This fact 
may decrease the vitality of the uniformity rationale, since one of the earliest reasons 
for providing a degree of autonomy for municipalities was the existence of unique 
conditions in urban society. See supra notes 22-36 and accompanying text. 
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low v. Inhabitants of Winslow, 295 the court reviewed a, 111unicipal 
charter amendment that changed the tern;i of o,ffi.ce for school cohi~ 
mittee members from three tq two years.290 The LEig,islaJµre had 
granted ,Winslow a charter in 1969, th.us, ~reatm,g a ''muni¢ipal{ty" 
and terminating its "town Ill,eeting" f,qrm of, govern:inerit.297 The 
charter provided for members of. the mu_nicipaj s.choq~ ~oinriiittee to 
serve three-year tilrIIls.298 In 1977, the Town Coup.cil proposed, and 
the voters approved oy ref erem:lm::q, lil:llendmen~ fo the town char­
ter which included reducing school coni:giit.tee members' t'etms of of­
fice from three t9 two years.299 The plaintiff school committee Iii.em­
bers argued that the amendmel}ts_ w¢rEl beyond the scop·e of 
municipal power since educ1;1.tional · I:ll~tt~rs wete reserved to t4e 
state and were not "local and municipal in ch'aracter/1300 The defen­
dant municipality argued principally that the state law re.gtJiring 
three-year tetras for "town" school committee members801 did not 
apply to chaitered "muriicipalities/1302 

, 

The court' fotµ1ci that a consistent line of •authority developed, over 
the last century in M'.a.ine deE,U'ly reflected the "preeminence or the 
State in ed,uc~#onal ma~ters~ vis-a-vis local government."•103 Fur­
thermore, the court found t.liat "[a] 'definite pattern' emerges froin 
an investiga,tion of QUI' L~gii,iat.tJ.;re's ~ption .... [T]he clear thrust of 
ever§ action b_y the Legisla,t.w:~1i11,.Jlll~{-J~gard sugge~ts an intention 
to occupy the field . . . and tq Rieempt inconsist~ri~. local regi.ila­
tion.11304 Therefore, even though Winslow was no longer a towii' but 
rather was a municipality, "this would not entitle it to puri:n~e its 
own wishes with respect to what is clearly a state matter. 11·io5 The 

295. 404 A.2d 988 (Me. 1979). 
296. Id. at 993-94. 
297. Id. at 989. 
298. Id. 
299. Id. 
39:0. Id. at 99~. See also Squires v. Inhabitants of Augusta,- 155 Me. 15i, 167, 153 

A.~ci 80, 89 (l~Q9) ("The State has always mli.iniained general control of educa,tio·n •• 
• • 'i). . 

301. ME. REV. STAT. ANN. tit. 20, §§ 471-472 (1965), repealed and replated by ME. 
REV. STAT. ANN. tit. 20-A, §§ 2302, 2304 (1983 & Supp. 1984-1985). 

302. School Comm. of Winslow v. Inhabitants of Winsiow, 404 A.2d ~t Q.~t-. ME, 
REV. STAT, ANN. tiL 20, U 471-472 (1965) envisioned ~lection of scl!p,c?( bqP;td.mem~ 
ber~ at town meetings. School Comm. of Winslow v. ,lnp~pjU,JAt.<i o( W!ns,l_ow, 40~: A.2d 
at 933. Winslow abandoned town meetings in 1969 with t~e a4,9P,JfO~. ,gf, ;, ,IptiµicJpal 
charter. Id. The town argued that the statute was therefore inapplicable'fu school 
bo~~4s· iier'ving'~hartered murilcipaliti~. I~. at. ~,9.l! T~~ ~Cll;l%1 reJ~c~qJij\i_ '9t~~rit 
statiiig: ''Th'e issue here, however, is ~ot. th~. ~oy.:er ~- sel~.<it p.f ~\WJ~J.p@. ·eJ~6fi,9~ 
rather than town meeting, but the power to prescribe th~ ~i:Ii:i of of&d~·.11 ·1a. ~t 993. 

303. id. . . . . " ., .. , ... 
304; Id. at 993 (citation and foot.11ote omitted), . 
305: Id, The court's analysis leads t9 gaps 41 r~gµ¼~cy aqthorty: ,iWirisfow may 

fall within a statutory gap not contemplated by th~ ~gislatlire._" Sch~} ·Comm. of 
Winslow v. Inhabitants of Winslow,- 404 A.2d at 993. A gap occurs when no' state Attachment 3 
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·-

court therefore declared the ordinance invalid and unenforceable. sos 

Thus, Winslow demonstrates that historical distinctions between 
"state" and "loc;al" 'responsibilities continue to influence the deter­
mination of legislative purpose in a given area.307 

Similarly, in James u. Inhq.bftants of West Bath308 the court fo­
cused on historic~! c;onsidetatjons in reviewing a municipal ordi­
nance which required a local license in order to dig marine worms in 
the town;~ tidaJ flat. 309 A state statute also required persons to ob­
tain a license to dig marine worms on the Maine coast.310 The· court 

legislation exists and municipal government's hands are tied since ~he matter is not 
local and munidpal in character. See supra note 113. The United States Sµpreine 
Court found the existence of such a reg1,1latory gap in. fedetal leg'islation regulating 
the licensing of nuclear power generation. Pacific Gas & Elec. Co. ·v, State Energy 
Resources Conservatio!J and Pev. Comm., 461 U.S. 190, 207-208 (1983). While the 
Nudear Regulatqry Commission has authority over national sflcurity, public health 
and safety matters; it "wii.s not given authority over th!l. genera,tion c,f ppwer, itself, or 
over th~ economic question of whether a particular plant shoulcl be built,." id. at 207. 
"It is airnost inconceivable th.at Congress would have ieft a regiliatory vii.cu.uni; the 
only reasonable inference is that Congress iriterided the States to coriti'nue to make 
these judgrpents." Id, at 207-208. Thus, the Suj:iretne Cou~t found the existence of 
gaps in legislative schemes suffident to.deny pre-emptive effect to such schemes. But 
see School Comm. of 'Winslow v, Inhabitants of Winslow, :404 A.2d at 993. 

scis: S~hooi Co~m. of Winslow v. Inhabitants of Winsiow, 404 A.2d at 993-94. 
307. ·Maine coi.irt decisions have, _up to -now; rarely attempted to define a subject 

rnatte'r area l).s local and municipal in ch~a~~~r:, wJ:i~p no state statute purported to 
govern the same area ~ ~h~ municipal ordinance fo ''qu~stion. The court's reluctance 
to make an independent judgment as to the character of a subject matter area 4espite 
the apparent constitutional mandate to do so, see ME. CONST,, art. Vlll, pt. 2, § 1, is 
noteworthy. It reflects the court's desire to permit the Legislature to dicuite the polit­
ical relationship between municipalities and state governn;i!lnt, See, e.g., Ullls v, In­
habitants of Boothbay Harbor, 459 A.2d 153, 159 (Me. 1983); Bird v. Town of Old 
Orchard Beach, 426 A.2d 370, 372 (Me, 1981); Gabriel v. Town of Old Orohard Beach, 
390 A.,2d 1065, 1067-~,8 (Me. 1978). In these cases the court has limited pre-emption 
analysis to an examinatiori of potentially conflicting' state statutes and has not ex­
tended it to an independent examination by the court to deter?Iline whether an ordi­
nance regulates subject matter local and municipal in character. 

However, the court has found state pre-emption even in the absence of an articu-· 
lated legislative ,intention when the local legislation in questiori purports to regula~ 
in traditionally statewide areas. In effect, the Legislature me,y occupy a field o(regu­
lation without specific language to that effect in areas that the court independently 
considers non-local. See, e.g., School Comm. of Winslow v. Inhabitants of Winslow, 
404 A.2cl. 988 (Me. 1979): This kind of judicial activism clouds .. the relatively clear 
division of state and local responsibility engender~d by the limitation approach. A de­
emphasis of historical considerations will permit the Legi~)~tur.~ to decide through its 
enactments what areas a.re local or statewide in charac:te,:, an.cl provide a clearer pic­
ture of the relative responsibilities of l!tate _and locai gbv'ern.men:t. This would free 
municipal governments· to legislate in the p1;1l:>l.ic interest without (ear of having ~heir 
enactments declared void and unenforceable by the court. 

308. 436 A.2d 863 (Me. 1981). 
309. Id. at 865. 
sio. ME. REV. STAT, ANN. tit. 12, § 6761 (1981 & Supp. 1984-1985) (section 6751 

may r;>r mJy ~tit have bee~ repealed on January 1, 198{i by its own terms! see L.D. 
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expressly declined to make an independ~rit judgment whether 
marine worm digging was local and iµu1;1icjpai in charti.cter.811 Never­
theless, the court held that the Legislature had pre-empted the field 
even though no statute e:Xpressly denied the foV(Il 'the power to regu­
late marine worm digging.312 The court based its holding· 6f pre~ 
emption upon both the state licensing statute and the public trust 
doctrine.313 The court noted that "[a] consistent theme in the deci­
sional law is the concept that Maine's tidal lands and resources ... 
are held by the State in a public trust for the people of the State."3u 
The Legi~lature's histprical role as the guardian of the public trust 
creates in effect a presumption of pre-emption of public trust re·­
sources regtilation.3111 

An examination of the Law Court's pre-eniptiori analysis leads to 
a few tentative co:hclusiohs. First, despite the e.tatutory requirement 
to liberally construe the home rule scheme in favor of the mup.Jcipal­
ities;318 the court 1:1how~ little iricliriation to allow municipalities to 
deviate from specific:: statutqry grants of power. The court add1:1 an 
extensive gloss to "denied ... by.,clear ~niplication" through its will­
ingness to impute pre-emptive legislative purpose in circtiinstances 
where no such iangua.ge appears in the statutes or legislative history. 
This result&. in a very broad construction of that phrB.1?e, Dozens of 
existing f:ll\ablil}g statutes purport to "gr@tl'_~unicipaiiti~.1:1 authpr­
ity in specific areas,317 and each one potent{ally"''pre-empts" variant 
municipal legislation; Little room is left for home rule in this 
situatiori.318 

Second, the court is reluctant to invalidate municipal enactments 
on the basis that they are not local and municipal in character ab­
sent state legislation in that area. However, the presence of 'any 
state statute in a traditionally non-local area will usually be suffi­
cient to invalidate a variant municipal ordinance.319 This analysis 

972, Statement of Fact (112th Me. Legis. 1985)). 
311. James v. Iphabita.nts of West Bath, 437 A.2d at 865 n.3. 
312. Id. at 865. 
313. Id. 
314. Id. $ee g~nerQllj, M. Tannenbaum, The Public Tr~t Doctrine in Maine's 

Submergeq Lanqs: Atklic Rights, State Obligation and the Role of the Courts, 37 
MAINE L. REV, 105 (1985). . 

315. James v. I~a'Qitaitts of West Bath, 437 A.2d at 866. 
316. ME. REV. 81'AT. ANN, tit. 30, § 1920 (1978). 
317. See generally Ml:: REV. S'iAT; ANN. tit. 30, §§ 1901-5404 (1978 & Supp. 1984-

1985). . . 

318. But see Merrill v. Town of Hampden, 432 A.2d 394 (Me. 1981) (per curiam). 
The L.aw Cc:,urt in Merrill held that a grant of power to municipfi].ltles aiiowing the 
appqint!J}ent of tree warqens did not restrict the warden's fun~tfo?! ~ to care and 
control of public shade trees. The court noted that the a,ppHcable stiitute, ME. REV. 
STAT, ANN. tit. 30, § 3901 (1978) "is permissive only, and by its termi(it plairily does 
not limit the broad home rule powers of a municipality." 432 A.2d at 395. 

319. See, e.g., Cr~sby v. Inhabitants of Ogunquit, 468 A.2d 996 (Me. 1983). See 
Attachment 3 
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follows from a heavy reliance on the ancient maxim expressio unis 
est exclusio alterius to imply a legislative prohibition on all powers 
related to but omitted from specific grants of power to 
municipalities. 320 

_-;: 

Third, once the court deems a subject matter area pre-empted, 
apparently the grant approach operates within that area. As a result, 
for a municipality to exercise power within the occupied area, the 
court requires a specific delegation or grant of power from the Legis­
lature to enable the municipality to legislate· in that area.321 A 
broadly interpreted pre-emption analysis which focuses on the exis­
tence of state statutes and requires express grants of power within 
the pre-empted area effectively neutralizes home rule in all but 
those few areas where no state statutes are present. Ironically, most. 
of the specific enabling statutes contained in title 30 of the Maine 
Revised Statutes were hard-won grants of power to municipalities 
before the adoption of home rule. Nevertheless, these grants of 
power now haunt municipalities as evidence of possibly pre-empted 
areas.322 · 

Finally, if the Crosby v. Inhabitants of Ogunquit323 decision indi­
cates a trend, the limitation approach to delegating state power to 
municipalities will be lost in favor of the grant approach.32

' The 
broadly construed "pre-emption" analysis in Maine eliminates most 
substantive gains municipalities may have expected through adop­
tion of home rule. However, if the grant approach is re-established 
then the fundamental concept of home rule is lost. 

supra notes 238-67. and accompanying- text. 
320. See supra note 236. 
321. Id. 
322. The Supreme Judicial Court of Massachusetts recognized this irony as prob­

lematic. Its solution may be an appropriate guide for Maine's Law Court. In Bloom v. 
City of Worcester the court stated: · 

Many pre-Home Rule Amendment general laws were necessary to grant . 
powers to municipalities under the now discarded policy that a municipal­
ity "has only those powers which are expressly conferred by statute or nec­
essarily implied from those expressly conferred or from undoubted munici­
pal rights or privileges." Obviously, many pre-Home Rule Amendment 
statutes granting authority to municipalities were rendered unnecessary by 
the Home Rule Amendment. We are not inclined to attribute to permissive 
statutes of that type a limiting function upon the powers of municipalities . 
. . . Were we to infer such a limiting function from the e:r:istence of such 
permissive statutes, the result would be that the legislative powers of mu­
nicipalities would be restricted precisely to those which they had at the 
time of the adoption of the Home Rule Amendment. That was not the 
purpose of the voters in adopting the Home Rule Amendment, and no 
such purpose can be found in {legislation passed since its adoption]. 

363 Mass. 136, 157, 293 N.E.2d 268, 281 (1973) (emphasis added). 
323. 468 A.2d 996 (Me. 1983). 
324. See supra notes 238-67 and accompanying text. 
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VI. CONCLUSION 

The grant approach, dating back to this nation's earliest days, be­
came the established method for delegating power to municipalities 
because it curbed the tendency for local corruption and tyranny, 
and was judicially administrable. The role of the courts was very 
limited in this area since boundaries of municipal power were clear­
cut. Thus, the legislature, the courts, and municipal officials under­
stood the state and local government relationship. However, the 
price for certainty in allocating power between the state and munici­
palities was high. The grant approach placed a tremendous burden 
on the state legislatures, which were forced into the unenviable task 
of writing great quantities of legislation granting municipalities spe­
cific powers. Furthermore, at least in Maine, the Legislature periodi­
cally had to revise charters for each chartered town. 

Maine's home rule scheme, developed and implemented between 
1968 and 1970, demonstrated the desire of the people of Maine to 
establish responsible and effective local government. Unfortunately, 
the Legislature used two non-complementary home rule models in 
developing Maine's home rule scheme. The resulting confusion cre­
ated uncertainty as to the substance of this new relationship be­
tween st{l;te and local government. 

Constitutional and statutory ambiguities created the need for ju­
dicial interpretation. The Maine Supreme Judicial Court has gener­
ally adopted a pre-emption approach to examine the validity of mu­
nicipal legislation. Although the court purports to interpret the 
"denied ... by clear implication" language of section 1917 in home 
rule cases, it frequently finds that the slightest entry by the Legisla­
ture info a subject matter area is enough to occupy the field and 
preclude municipal legislation.32

~ Once the court recognizes the oc­
cupation, then the municipality is limited to those powers granted 
expressly by statute or necessary to carry out such grant. 

The court frustrates the legislative purpose for home rule in 
Maine by its reluctance to part with traditional ideas. Adherence to 
this interpretation will result in the end of meaningful home rule in 
Maine. This result is assured, for as municipalities compare the lan­
guage of the home rule scheme with the court decisions interpreting· 
the scheme, their conclusion must be that the scope of mo:nicipal 
power is a great deal less than suggested by the words of the consti-

· 325. The concept of occupying the field is suggested in many federal pre-emption 
cases. See, e.g., Kelly v. Washington, 302 U.S. 1 (1937). Though the concept met with 
disfavor in that context, Hines v. Davidowitz, 312 U.S. 52 (1941) (expression "ocazpy­
ing the field 11 does not provide constitutional 'test; rather the Supreme Coart'1 "pri­
mary function is to determine whether [the State law] stands as an obsude to the 
accomplishment and execution of the full purposes and objectives of Coogres..,. Id. at 
67), it remains a part of the Maine court's pre-emption test. See wpro DOt.e 281 &e, 
e.g., School Comm. of Winslow v. Inhabitants of Winslow, 404 A..2d 988 (Ye. 1979). 
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tutional and legislative provisions. So convinced, municipal leaders 
again will approach the legislature, hat in hand, seeking specific 
grants of authority for local projects. In this way, the functional 
benefits of the home rule concept erode from disuse. 

To re-establish the limitation approach, and thus re-establish cer­
tainty while providing a meaningful role for municipal government, 
the Legislature may need to clarify _the purpose of the home rule 
scheme. Perhaps the great quantity of specific authorizing stat­
utes328 purporting to grant powers to the municipalities should be 
prefaced by a pre~ble. These statutes, contained for the most part 
in title 30 of the Maine Revised Statutes, are superfluous in light of 
the broad basis for municipal power contained in section 1917. This 
preamble to title 30 could state that no statute purporting to grant 
power to municipalities shall be read as pre-empting the municipali­
ties from passing legislation within the same subject matter area, 
unless otherwise stated in the language of the specific statute. This 
preamble would clarify the status of these pre-home rule grants. 
Thus a grant, the purpose of which was to permit municipal activity 
under the grant approach, could not then acquire a new purpose to 
"occupy" a particular subject matter area under the limitation ap­
proach. The preamble would allow state and local government to co­
extensively legislate in the public interest unless.an overriding state 
policy requires a single standard of conduct. In this way, municipali­
ties would retain their govermental role. Ironically, the Legislature 
must refrain from acceding to municipal requests for specific au­
thorizing statutes and instead refer local government to the general 
grant of power in section 1917. Municipalities too must refrain from 
seeking specific enabling legislation. For with each new stti.tute, local 
government directly contributes to the demise of the home rule 
scheme.327 The greater the number of potential sources of municipal 
power the greater the temptation by the court to avoid the limita­
tion approach. The desirability of autonomous local government is 
not at issue; rather, the question is how to implement the purposes 
home rule scheme. Inefficiency and confusion will plague this vital 
governmental relationship until Maine adheres to its home rule 
scheme. 

Robert W. Bower, J~. 

326. ME. RE.v. STAT, ANN. tit. 30, §§ 1901-5404 (1978 & Supp. 1984-1985). 
327. See Sandalow, supra note 1, at 653, 670. · 
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STATE OF MAINE 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND EIGHTY-SEVEN 

1 AN ACT to Clarify the Home Rule Authority of 
2 Municipalities. 
3 

4 Emergency preamble. Whereas, Acts of the Legis-
5 lature do not become effective until 90 days after 
6 adjournment unless enacted as emergencies; and 

7 Whereas, several court decisions have shown that 
8 municipal home rule is not being implemented to the 
9 extent originally inten~ed by the Legislature; and 

10 Whereas, the effective implementation of munici-
11 pal home rule is of vital importance to ~unicipali-
12 ties in the State, as well as, to the health, safety 
13 and well being of the citizens of the State; and 
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1 This Act shall not apply to any action or pro-
2 ceeding pending on or filed after the effective date 
3 of this Act and which arises out of any action or 
4 failure to act occurring before the effective date of 
5 this Act. 

6 All actions taken in compliance with provisions 
7 repealed or amended by this Act shall be deemed to 
8 have been taken in compliance with the provisions of 
9 this Act. All ordinances, regulations, bylaws or 

10 other official action taken under provisions repealed 
11 or amended by this Act shall continue in effect until 
12 repealed or amended, except for those which are con-
13 trary to the provisions of this Act. 

14 All officers, officials or other persons elected, 
15 appointed, hired or otherwise selected to act in any 
16 capacity under provisions repealed or amended by this 
17 Act shall continue in that capacity under the provi-
18 sions of this Act. 

19 Emergency clause. In view of ~he emergency cited 
20 in the preamble, this Act shall take effect when ap-
21 proved. 

22 STATEMENT OF FACT 

23 This bill is a result of a Legislative study con-
24 ducted by the former Joint Standing Committee on Lo-
25 cal and County Government to revise the local govern-
26 ment laws. As part of that study, the committee in-
27 vestigated the status of municipal home rule and con-
28 sidered ways in which to clarify its application. 
29 This bill is a companion bill to the bill which 
30 recodifies the local government laws, and contains 
31 the statutory revisions thought necessary by the com-
32 mittee to clarify the application of municipal home 
33 rule in Title 30. 

34 The purpose of this bill is to reemphasize the 
35 Legislature's commitment to municipal home rule, and 
36 to rewrite the provisions of Title 30 to reflect that 
37 commitment. Confusion over the extent of a 
38 municipality's· home rule powers has resulted largely 
39 from the Legislature's failure to integrate pre-home 
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1 rule statutes with the concept of local control em-
2 bodied in home rule. This bill attempts to achieve 
3 that integration by rewriting the provisions of Title 
4 30 against the broad backdrop of the concept of home 
5 rule. 

6 The committee's guiding principle in drafting 
7 this bill was the idea that the grant of home rule 
8 ordinance power to municipalities in the current Ti-
9 tle 30, section 1917, is a plenary grant of power; no 

10 further grants of power need be given to municipali-
11 ties. The only legislative action that should be 
12 taken concerning municipalities is to determine------W_hen 
13 that power should be limited. This bill attempts to 
14 implement that concept through 3 basic methods: 

15 1. The bill repeals all asserted grants of power 
16 to municipalities that do not contain a limita-
17 tion on that power, except where the grant may 
18 serve as an example of how a municipality may 
19 choose to use its home rule power; 

20 2. Provisions which do not limit home rule pow-
21 er, but may serve as a useful guide to municipal-
22 ities are retained, but with an express recogni-
23 tion of municipal home rule authority to act oth-
24 erwise; and 

25 3. Finally, express limitations on home rule au-
26 thority are retained wherever they represent a 
27 legitimate state interest. Former limitations 
28 which do not further legitimate state interests 
29 are repealed to allow municipalities freedom to 
30 act under their home rule authority. 

31 It is not the intent of this bill to deny munici-
32 palities any power which they currently have under 
33 their home rule authority. This bill retains many 
34 statutory provisions as examples to provide guidance 
35 to a municipality in exercising its home rule author-
36 ity. This bill also retains many provisions where a 
37 municipality's home rule authority is · recognized as 
38 the source of power to perform a certain action. 
39 These changes are not intended to deny a 
40 municipality's home rule .authority to enact ordi-
41 nances in any area in which they presently may act. 
42 They are intended to clarify a municipality's present 
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1 home rule authority, not to reduce it. It is the in-
2 tent of the Legislature that the standard of review 
3 established under section 13 of this bill shall be 
4 followed in determining when an implied denial of 
5 power to municipalities exists. Consistent with 
6 this intent, express acknowledgement of a 
7 municipality's home rule powers in one area is not to 
8 be interpreted as an implied denial of power to act 
9 in any other area; nor is the appearance of a model 

10 which mu~icipalities may follow under their home rule 
11 authority to be interpreted as a denial of power to 
12 act otherwise. 

13 One additional method of clarifying home rule 
14 power applied in this bill was to redraft the origi-
15 nal grant of home rule power in an attempt to clarify 
16 its plenary grant of authority. This includes the 
17 addition of a standard of review by which the concept 
18 of home rule will be interpreted by the judiciary. 
19 That standard first provides a presumption that any 
20 action taken by a municipality is a valid exercise of 
21 its home rule authority. The court starts from the 
22 base that the municipality does have the power to en-
23 act any given ordinance. Second, the court will move 
24 from this base and invalidate a municipal ordinance 
25 only where the municipal ordinance will frustrate the 
26 purpose of any state law, or where the Legislature 
27 expressly denies a municipality the power to act in 
28 some area. This standard reaffirms the fundamental 
29 principle of home rule, that municipalities have been 
30 given a plenary grant of power, while recognizing 
31 that this authority is subject to the State's ability 
32 to limit that power in the furtherance of legitimate 
33 state interests. Only where the municipal ordinance 
34 prevents the efficient accomplishment of a defined 
35 state purpose should a municipality's home ru~e power 
36 be restricted, otherwise they a.re free to act to pro-
37 mote the well-being of their citizens. 

38 Section 1 of the bill reenacts a provision of the 
39 Maine Revised Statutes, former Title 30, section 
40 2151, which is repealed under section 12 of this 
41 bill. That provision-provides that things which ex-
42 ist in accordance with municipal ordinances, such as 
43 street signs and utility poles, are not defects in a 
44 public way. This section reallocates that provision 
45 to the laws dealing with highway defects so it will 
46 be more readily found. 
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1 Sections 2 and 3 reenact the provisions contained 
2 in Title 30, chapter 215, subchapter IV which are 
3 repealed by section 31 of this bill. In order to 
4 better reflect the application of municipal home 
5 rule, these provisions were moved to Title 26 where, 
6 employment agencies are regulated. The provisions 
7 provide an express legislative recognition that the 
8 Title 26 statutes do not preempt municipal home rule 
9 authority to enact additional regulations of ernploy-

10 ment agencies which do not frustrate the state poli-
11 cies expressed in Title 26. 

12 Section 4 provides a general definition of "home 
13 rule authori ty 11 as that term is ·used in Title 30, 
14 Part 2. It recognizes the basic home rule grants 
15 found in the Constitution of Maine, and Title 30, 
16 chapter 201-A and Title 30, section 2151-A of this 
17 bill. Section 2151-A is enacted by section 13 of 
18 this bill and replaces the provisions of Title 30, 
19 section 1917 which is repealed by section 9 of this 
20 bill. 

21 Sections 5 and 6 rewrite language which 
22 assertedly grants a municipality the power to receive 
23 gifts in trust or conditional gifts, with certain re-
24 strictions on their use. Since a municipality al-
25 ready has these powers under its home rule authority, 
26 it is not necessary to "give" a municipality these 
27 powers again. These sections rewrite the language as 
28 a limitation on a municipality's general home rule 
2 9 authority. 

30 Section 7 replaces language in the provisions 
31 governing the submission of a municipal charter com-
32 mission's final report. The present language re-
33 quires that the report be accompanied by an attor-
34 ney's opinion that the proposed charter 11 is not in 
35 ~onflict with" the general laws or the Constitution 
36 of Maine. The actual standard set out in the Consti-
37 tution of Maine, Article VIII, Part Second is that a 
38 charter may not "contain any provision prohibited by 11 

39 the Constitution of Maine or the general laws. This 
40 section replaces the present language with language 
41 tracking the constitutional provisions. 

42 Section 8 similarly replaces the present "in con-
43 flict with" language with language tracking the Con-
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1 stitution of Maine for legal opinions accompanying a 
2 proposed amendment to a municipal charter. 

3 Section 9 repeals the present grant of home rule 
4 ordinance authority to municipalities contained in 
5 Title 30, section 1917. It is redrafted and reen-
£ acted by section 13 of this bill. 

7 Section 10 recognizes that a municipality already 
8 has the power to appropriate funds to a council of 
9 governments under its home rule authority. The grant 

10 language in the present provision is amended by add-
11 ing an explicit reference to the true source of the 
12 authority, municipal home rule. 

13 Section 11 amends the present statutory provision 
14 governing the qualifications and method of election 
15 of town officials. It provides an express legislative 
16 recognition that a municipality has the power to al-
17 ter these statutory requirements through municipal 
18 charter provisions adopted under its home rule au-
19 thority. 

20 Section 12 repeals Title JO, section 2151. This 
21 section of the statutes is perhaps the worst offender 
22 in terms of failing to recognize the adoption of home 
23 rule for municipalities. It contains most of the 
24 former legislative grants of ordinance power which 
25 were necessary before home rule. The adoption of 
26 home rule has rendered major portions of it totally 
27 obsolete. Those provisions which represent limita-
28 tions on municipal home rule authority were retained; 
29 most are reenacted by sections 14 and 16 of this 
30 bill. Provisions which are not reenacted, but are 
31 repealed in their entirety since they are already in-
32 eluded in the grant of home rule authority, include 
33 the following provisions of Title 30, section 2151: 

34 
35 

36 
37 
38 

39 
40 

.1. Subsection 1, which contains the general po­
lice power grant of authority; 

2. Subsection 2, paragraph A, which grants power 
to regulate public ways and other public proper­
ty; 

3. Subsection 2, paragraph B, which grants power 
to regulate things placed on public ways and 
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1 other public property, except that subparagraph 
2 (1) was moved to another section of the statutes 
3 under section 1 of this bill; 

4 4. Subsection 2, paragraph C, which grants power 
5 to regulate pedestrian traffic and sidewalks, ex-
6 cept that subparagraphs (1) and (2) are retained 
7 under sections 14 and 16, respectively, of this 
8 bill; 

9 5. Subsection 2, paragraph E, which grants power 
10 to control Dutch Elm disease; 

11 6. Subsection 2, paragraph G, which grants power 
12 to protect and preserve historical buildings and 
13 places; 

14 7. Subsection 5, paragraph A, which grants power 
15 to regulate pawnbrokers and secondhand dealers; 

16 8. Subsection 5, paragraph B, which grants power 
17 to regulate junkyards and the sale of junk; 

18 9. Subsection 5, paragraph D, whfch grants power 
19 to regulate dance halls; 

20 10. Subsection 5, paragraph E, which grants pow-
21 er to require a license and fee for certain com-
22 mercial operations; and 

23 11. Subsection 5, paragraph F, which grants pow-
24 er to regulate itinerant vendors. 

25 Section 13 enacts the new version of former Title 
26 30, section 1917, which is repealed under section 9 
27 of the bill. The new provisions contain the same 
28 original grant of home rule authority that currently 
29 ~ppears in section 1917, but are moved to place them 
30 under chapter 209. This was done to reemphasize that 
31 the grant of ordinance home rule power is a separate 
32 and distinct aspect of a municipality's total home 
33 rule power in Maine. The Constitution of Maine, Ar-
34 ticle VIII, Part Second, contains the general charter 
35 home r~le grant of authority. Title 30, chapter 
36 201-A contains the implementing laws for the charter 
37 home rule grant. Despite its current placement in 
38 the midst of chapter 201-A, the ordinance home rule 
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1 grant is not part of the charter home rule implement-
2 ing legislation. It stands on its own as a separate 
3 legislative grant of home rule authority to enact or-
4 dinances for any purpose not denied by the Legisla-
5 ture. Its placement in Title 30, chapter 209, which 
6 contains the provisions related to municipal ordi-
7 nance authority, is designed to reflect the two-fold 
8 composition of municipal home rule in Maine, charter 
9 home rule and ordinance home rule. 

10 In additioµ to simply moving the grant of ordinance 
11 home rule authority, section 13 of this bill also re-
12 tains the original requirement that its provisions be 
13 construed liberally. By moving this provision into a 
14 new chapter, it is isolated from the provision re-
15 quiring liberal construction found in Title 30, sec-
16 tion 1920. That requirement is written into the new 
17 section 2151-A. A presumption that any municipal or-
18 dinance is a valid exercise of a municipality's home 
19 rule authority was also added in this section, and a 
20 standard of preemption was added which requires that 
21 a court must find that a municipal ordinance frus-
22 trates the purpose of a state law before it may in-
23 validate the ordinance as being implicitly denied by· 

-24 the Legislature. These provisions establish a stan-
25 dard of review to be applied by the courts in resolv-
26 ing home rule questions. Finally, the provision that 
27 all penalties established by ordinance will accrue to 
28 the municipality was moved here from the present Ti-
29 tle 30, section 2151. The requirement that a munici-
30 pality must impose fines for the violation of any or-
31 dinance authorized by that section of the laws was 
32 deleted since there is no legitimate state interest 
33 to be served by such a provision. 

34 Section 14 reenacts those provisions of piesent 
35 Title 30, section 2151 which serve as limitations on 
36 municipal home rule authority. The limitation on 
37 changes relating to certain municipal officers con-
38 tained in present Title 30, section 1917 was moved to 
39 this new section in order to isolate the grant of 
40 home rule authority in the section enacted under sec-
41 tion 13 of this bill, and to collect those provisions 
42 which limit that authority in the new statutory sec-
43 tion enacted by this section of the bill. Provisions 
44 which are reenacted in this section as limitations on 
45 a municipality's home rule authority include the fol-
46 lowing provisions of Title 30, section 2151: 
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1 
2 
3 

4 
5 
6 

7 
8 
9 

10 
11 
12 
13 

14 
15 
16 
17 

1. Subsection 
municipality's 
parking meters; 

2, paragraph D, which limits a 
home rule authority regarding 

2. Subsection 2, paragraph H, which limits a 
municipality's home rule authority regarding pub­
lic pedestal telephones; 

3. Subsection 2, paragraph K, which 
municipality's home rule authority 
handicapped parking ordinances; 

limits a 
regarding 

4. Subsection 4, paragraph D, which limits a 
municipality's home rule authority regarding or­
dinances to protect persons and property from 
damage due to falling ice and snow; 

5. Subsection 
municipality's 
regulation of 
merchandise at 

5, paragraph C which limits a 
home rule authority regarding the 

hawking and peddling of certain 
retail; and 

18 6. Those provisions of subsection 2, paragraph 
19 C, subparagraph (2) and subsection 4, paragraph 
20 E, subparagraph (1), which provide that viola-
21 tions of certain ordinances are declared to be 
22 public nuisances. 

23 Section 14 also provides that the provisions relating 
24 to municipal pension systems presently found in Title 
25 30, section 2152, subsection 1, are collected with 
26 other limitations on municipal ordinance home rule 
27 authority under the new Title 30, section 2151-B. 

28 Section 15 repeals the present Title 30, section 
29 2152 which contains the provisions concerning ordi-
30 nances regulating municipal pension systems and ad-
31 ~inistrative regulation of police and fire depart-
32 ments. Since there are no limitations on the power 
33 to enact ordinances establishing reg~lations on po-
34 lice and fire departments, those provisions are sim-
35 ply repealed since they are included within the home 
36 rule authority of municipalities. The provisions 
37 dealing with pension systems do limit home rule au-
38 thority, and are reenacted under section 14 of this 
39 bill which places them in the new Title 30, section 
40 2151-B, which collects limitations on a 
41 municipality's ordinance home rule authority. 
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1 Section 16 enacts a new Title 30, section 2152-C 
2 which collects those ordinance powers which are given 
3 by statute to the municipal officers of a municipali-
4 ty. These provisions may use grant language without 
5 violating the principle of home rule since they actu-
6 ally do grant power because they give it to the mu-
7 nicipal officers rather than the municipality. Pro-
8 visions which are moved under this section since they 
9 are grants of ordinance power to the municipal offi-

10 cers, incluae the following provisions of Title 30, 
11 section 2151: 

12 1. Subsection 2, paragraph C, subparagraph (1), 
13 which allows them to establish certain procedural 
14 provisions regarding the enforcement of pedestri-
15 an traffic ordinances; 

16 2. Subsection 3, which allows them to regulate 
17 the operation of vehicles on the public way and 
18 the operation of vehicles for hire; and 

19 3. Subsection 7, which allows them to regulate 
20 the operation of motor vehicles on icebound in-
21 land lakes. 

22 Section 17 eliminates language purportedly grant-
23 ing municipalities the power to adopt ordinances 
24 which incorporate certain codes by reference. Since 
25 a municipality has the home rule authority to do this 
26 already, the section actually acts as a limitation on 
27 home rule authority by defining which types of codes 
28 may be incorporated by reference. For that reason it 
29 is retained, but language is added to explicitly rec-
30 ognize that the ordinance~ are enacted under a 
31 municipality's home rule authority. 

32 Section 18 enacts a new subsection to the statu-
33 tory section governing the existence and filling of 
34 vacancies in municipal offices. The new provisions 
35 recognize a municipality's home rule authority to 
36 provide additional or different regulations in this 
37 area, subject to certain limitations. Any change in 
38 the statutory provisions governing vacancies in the 
39 office of municipal officer must be done by charter, 
40 but a change in the statutory provisions can be done 
41 by charter or ordinance in the cas~ of any other mu-
42 nicipal official. This distinction was made to en-
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1 sure that any change regarding the terms and office 
2 of the chief municipal officials, the municipal offi-
3 cers, will not be made lightly, but are subject to 
4 the more stringent charter adoption or amendment pro-
s cess. 

6 Section 19 replaces language purporting to grant 
7 a municipality the ordinance power to provide for 
8 "all necessary municipal functions" which are not 
9 provided for under law. Because the provision may 

10 serve to advise municipalities of this power, it is 
11 retained in the laws; however, since a municipality 
12 already has this power under its home rule authority, 
13 the new language explicitly recognizes that home rule 
14 is the source of this power, and also allows a munic-
15 ipality to provide for municipal functions by 
16 charter as well as ordinance. The latter change is 
17 probably required by the provisions of the Constitu-
18 tion of Maine, Article VIII, Part Second, in any 
19 event. Finally, the word "necessary" is deleted. 
20 There is no substantial state interest served by lim-
21 iting a municipality's ability to deal with its prob-
22 lems to situations where it is "necessary." The mu-
23 nicipality itself is best suited for determining the 
24 desirability of undertaking municipal functions; the 
25 State need not impose any higher standard. 

26 Section 20 repeals a section of the statutes that 
27 purports to grant towns the ordinance power to pro-
28 vide for any municipal functions necessary to conduct 
29 the town's business after adoption of the town man-
30 ager plan provided in Title 30, chapter 213, subchap-
31 ter II-A. This section is superfluous in light of a 
32 municipality's home rule authority, as described in 
33 Title 30, section 2256, as amended by section 19 of 
34 this bill. 

35 
36 
37 
38 
39 

Section 21 replaces 
a municipality the power 
That authorization is 
adoption of home rule, so 
avoid the grant language. 

language purporting to grant 
to pay a clerk a salary. 
no longer needed since the 

the law is rewritten to 

40 Section 22 replaces a reference to a statutory 
41 section repealed by section 15 of this bill. The 
42 statute purports to grant municipalities the power to 
43 enact ordinances establishing regulations for police 
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1 and fire departments. That power is included within 
2 the broad home rule authority or municipalities to 
3 enact ordinances, so the statutory cross reference is 
4 replaced with a simple reference to any "municipal 
5 ordinance, 11 which may be enacted under its home rule 
6 authority. 

7 
8 
9 

10 

Section 
authority t.o 
charter, as 
lowed. 

23 recognizes a municipality's home rule 
limit the powers of a· police officer by 
well as by ordinance, as presently al-

11 Section 24 adds a provision acknowledging munici-
12 pal home rule authority to determine the powers of 
13 special police officers by charter, as well as by or-
14 dinance, as presently allowed. 

15 Section 25 adds language expressly acknowledging 
16 municipal home rule as the source of a municipality's 
17 power to establish a board of appeals. This section 
18 also amends present law which allows the method of 
19 appointment and compensation of the board members to 
20 be established by charter by allowing these changes 
21 to be accomplished by ordinance as well. There does 
22 not appear to be any compelling reason to limit the 
23 method of altering these provisions to charter provi-
24 sions, and to so limit that ability denies the power 
25 to towns that do not have a charter, but do have gen-
26 eral home rule ordinance powers. 

27 Section 26 replaces grant language concerning the 
28 appointment of associate members of a board of ap-
29 peals with an explicit reference to a municipality's 
30 general home rule authority. This change makes this 
31 provision consistent with other municipal powers re-
32 garding boards of appeal by allowing the provisions 
33 to be enacted in a municipality's charter, as well as 
34 by ordinance, as presently allowed, correcting the 
35 inconsistency which presently exists. 

36 Section 27 also maintains consistency regarding a 
37 municipality's ability to enact provisions applicable 
38 to a board of appeals by allowing a municipality to 
39 define the appellate jurisdiction of the board by 
40 charter, as well as by ordinance, as presently al-
41 lowed. Language referring to Titre 30, section 2411 
42 as the source of a municipality's power to adopt a 
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1 board of appeals is deleted since the source of that 
2 power is actually the municipality's home rule au-
3 thority. 

4 Section 28 adds language which expressly refer-
s ences as municipality's home rule authority in a pro-
6 vision of the automobile graveyard and junkyard law 
7 that permits municipalities to regulate those 
8 junkyards by ordinances. 

9 Section 29 reenacts a provision of the present 
10 Title 30, section 2151 which is repealed by section 
11 12 of this bill. It is moved to- the municipal li-
12 censing chapter of Title 30 because it deals with the 
13 municipal licensing authority, not a municipality's 
14 ordinance power. 

15 Section 30 reenacts the provisions of Title 30, 
16 section 2151, subsection 4, paragraphs A through C 
17 and moves them to the municipal licensing chapter of 
18 Title 30 because they deal with the permit procedure 
19 for building regulations. The language is redrafted 
20 to clarify that these provisions do not regulate the 
21 adoption of home rule ordinances that regulate build-
22 ings, rather they actually regulate certain aspects 
23 of the permit procedure to be employed in this area. 

24 Section 31 adds language to clarify that a 
25 municipality's source of power to require electrical 
26 inspections is its home rule authority. 

27 Section 32 repeals the provisions relating to mu-
28 nicipal licensing of employment agencies. Those pro-
29 visions are redrafted and moved to Title 26 under 
30 sections 2 and 3 of this bill. 

31 Sections 33 and 34 add language explicitly recog-
32 pizing that the source of power enabling municipali-
33 ties to enact waste water disposal ordinances is 
34 their home rule authority and replace language which 
35 asserted that those ordinances were enacted under the 
36 authority of that specific statutory section. 

37 Section 35 repeals the statutory provision pur-
38 porting to give municipalities the power to acquire 
39 property for recreational purposes and to conduct 
40 recreational programs, independently or jointly. 
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1 This power is inherent in a municipality's general 
2 home rule authority; no further grant is needed. 
3 Since no limitation on that authority appears in the 
4 law, and it is not useful as a model for municipali-
5 ties, it is repealed entirely. 

6 Section 36 repeals a law purportedly authorizing 
municipalities to hire a historian. This power is 

8 inherent in a municipality's home rul~ authority. 
9 Since no limitation appears and the law is not useful 

10 as a model for municipalities, it is repealed entire-
11 ly. 

12 Sections 37, and 39 through 41 repeal statutory 
13 provisions dealing with the establishment and opera-
14 tion of municipal forests. A municipality already 
15 has this power under its home rule authority and the 
16 limitations contained in the provisions, such as re-
17 guiring a 2, 13 vote to establish the forest, providing 
18 that a municipal forester need not be a resident of 
19 the town and requiring general fiscal restrictions to 
20 apply, do hot serve any overriding state interests. 
21 For these reasons, the provisions were repealed, but 
22 a new statutory section is enacted by section 38 of 
23 this bill to serve as a model for municipalities in 
24 this area. That section provides that a municipality 
25 may acquire lands for a municipal forest under its 
26 home rule authority, but does not limit a 
27 municipality's home rule authority to define how to 
28 acquire and maintain those lands. The new provisions 
29 provide an example of how municipalities may choose 
30 to exercise their home rule authority, but leave the 
31 municipalities free to work out the details for them-
32 selves on a local basis to meet local needs. 

33 Sections 42, 43 and 44 parallel the changes made 
34 regarding police officers in sections 22, 23 and 24 
35 of this bill, establishing consistency among the pro-
36 visions. Section 42 adds an explicit recognition 
37 that municipalities may set a term of office for fire 
38 chiefs ·by charter provision, as well as by ordinance, 
39 as presently allowed. Section 43 similarly recog-
40 nizes a municipality's ability to define the duties 
41 of a fire chief by charter, as well as by ordinance. 
42 Section 44 does the same regarding limitations on 
43 providing assistance in extinguishing fires in other 
44 municipalities. 
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1 Section 45 repeals a statutory provision which 
2 purports to authorize municipalities to accept and 
3 hold land for open areas and public parks and play- , 
4 grounds in the municipality. This authority is al-
5 ready included within a municipality's home rule au-
6 thority. The section imposes no limitations on the 
7 municipality's acceptance and use of these lands and 
8 is not useful as a model for municipalities so it is 
9 repealed entirely. 

10 Sections 46 and 47 amend the statutory sections 
11 regarding conservation and energy commissions by add-
12 ing an explicit acknowledgement that home rule is the 
13 source of a municipality's authority to create such 
14 commissions. Although the statutory sections are not 
15 intended to preempt or limit a municipality's home 
16 rule authority to act otherwise in this area, they do 
17 serve as a useful model of how a municipality may 
18 choose to exercise its home rule powers and are re-
19 tained for that reason. 

20 Section 48 repeals a statutory section that pur-
21 ports to grant municipalities the power to appropri-
22 ate money to compensate tree wardens and to acquire 
23 and care for shade trees. This power is inherent in 
24 a municipality's home rule authority. The section 
25 does not contain any limitation on that authority nor 
26 serve as a useful model for municipal action, so it 
27 is repealed entirely. 

28 Section 49 adds language which replaces a pur-
29 ported grant of power to enact ordinances which re-
30 quire landowners to connect with municipal sewer 
31 lines. The new language recognizes municipal home 
32 rule as the source of the power to enact such an or-
33 dinance. 

34 . Section 50 updates a provision of the Revenue 
35 Producing Municipal Facilities Act which declared 
36 that its provisions were additional and supplemental 
37 to all other municipal powers. rhis section adds 
38 language replacing grant language and providing that 
39 the Revenue Producing Municipal Facilities Act will 
40 not be construed to preempt municipal home rule au-
41 thority. 
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1 Section 51 simply replaces existing language 
2 which recognizes municipal home rule as the source of 
3 authority in regard to zoning ordinances with the 
4 term 11 home rule authority," a definition of which is 
5 provided in section 4 of this bill. 

6 Section 52 adds language which recognizes home 
7 rule as the source of a municipality's power to enact 
8 a zonihg ordinance with limitations on the granting 
9 of a variance additional to those imposed by the 

10 State. 

11 Section 53 is intended to clarify that the adop-
12 tion of home rule authority gives municipalities the 
13 power to appropriate money for any valid public pur-
14 pose. This section does not add an explicit refer-
15 ence to a municipality's home rule authority because 
16 a municipality's ability to raise money has been 
17 largely preempted by the State, removing its home 
18 rule authority to act in that area; however, no such 
19 preemption has occurred with respect to a 
20 municipality's ability to appropriate money. The 
21 various purposes listed in Title 30, sections 5101 to 
22 5108, with only a few exceptions which actually do 
23 establish limitations on a municipality's spending 
24 authority, are merely examples of proper municipal 
25 public purposes for which municipal funds may be ex-
26 pended. There was no legislative intent behind the 
27 enactment of these sections to limit a municipality's 
28 ability to expend funds under its home rule authority 
29 to only those purposes actually enumerated in Title 
30 30, sections 5101 to 5108. This section amends sec-
31 tion 5101 to explicitly recognize a municipality's 
32 power under its borne rule authority to appropriate 
33 and expend funds for any valid public purpose. It 
34 also clarifies that the purposes listed in the stat-
35 utes are merely examples, except where specific limi-
36 tations on the expenditure of municipal funds are ex-
37 plicitly stated. 

38 Sections 54 to 56 repeal ~pecific limitations on 
39 municipal spending powers that no longer serve any 
40 useful state interest. They repeal the provisions 
41 that limit the amount of money a municipality can 
42 spend on advertising the resources of the State and 
43 the municipality, propagating and protecting fish 
44 and assisting conventions in the municipality. These 
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1 limitations are repealed since the State has no com-
2 pelling reason to limit these expenditures by any mu-
3 nicipality that chooses to make them. How a munici-
4 pality decides to spend its tax income is best left 
5 up to the persons who contributed those taxes, and 
6 that is done best on a local level. 

7 Section ~, replaces language which purports to 
8 grant municipalities the power to accept grants with 
9 neutral language that avoids any suggestion that a 

10 grant of power is intended. A municipality already 
11 has this power under its home rule authority. 

12 Section 58 replaces language which grants planta-
13 tions the same powers that "are.granted to municipal-
14 ities 11 under Title 30, chapter 239, subchapters V and 
15 VI, regarding planning and zoning. Those statutory 
16 provisions do not actually grant municipalities any 
17 power; the power to enact those ordinances is inher-
18 ent in a municipality's home rule authority. All 
19 that those statutory provisions do is limit a 
20 municipality's home rule authority to enact planning 
21 and zoning ordinances. In order to carry out the 
22 original intent of this section, the language is re-
23 placed to simply grant plantations similar powers to 
24 enact planning and zoning ordinances, subject to the 
25 same statutory restrictions that apply to cities and 
26 towns. The grant of power is necessary in this in-
27 stance since plantations, unlike cities and towns, do 
28 not have general home rule powers. 

29 Sections 59 enacts new sections which reenact 
30 provisions repealed or rewritten elsewhere in this 
31 bill to avoid home rule complications for cities and 
32 towns; however, because plantations do not have home 
33 rule authority, whenever a home rule problem was re-
34 solved, it often reduced a plantations's powers in 
35 those sections of Title 30 which apply to planta-
36 tions, as well as to towns and cities. This section 
37 is intended to restore those powers to plantations. 

38 Section 60 reenacts the provisions of Title 30, 
39 section 2151, subsection 6, dealing with municipal 
40 ground water ordinances, whlch were repealed under 
41 section 12 of this bill. These provisions were moved 
42 to the ground water law in Title 38 and rewritten to 
43 explicitly recognize municipal home rule as the 
44 source of the power. 
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1 Section 61 provides a general savings clause to 
2 ensure a smooth transition upon enactment of this 
3 bill. The purpose of the savings clause is to ensure 
4 that: 

S 1. The passage of this bill will have no legal 
6 effect, procedural or substantive, upon any event 
7 that occurred before the bill's effective date; 

8 2. No official action taken by any municipality 
9 before the effective date of this bill, including 

10 the selection of municipal officials and employ-
11 ees, will be affected in any way by the passage 
12 of this bill, except as provided below; and 

13 3. The provisions of this bill, including the 
14 new standard of review created for municipal or-
15 dinances enacted under the municipality's home 
16 rule authority, will apply to any case which 
17 arises out of operative events which occur after 
18 the effective date of this bill, regardless of 
19 when the ordinance in question was enacted. 

20 This section will ensure that ordinances and reg-
21 ulations adopted by municipalities before the effec-
22 tive date of this bill will not be voided by the pas-
23 sage of this bill, and that municipal officials and 
24 employees will not be inadvertently displaced by the 
25 passage of this bill. It also ensures that the new 
26 substantive home rule provisions will apply to all 
27 actions which arise out of events occurring after the 
28 bill's effective date. 

29 0121012787 
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ling and determinative of the issue concern- 1. Zoning e=5 

ing the 1965 agreement. See: Lausier v. Municipalities taking advantage of zon­
Lausier, 123 Me. 530, 124 A. 582 (1924); ing powers granted by statute are bound by 
Plummer v. Plummer, 137 Me. 39, 14 A.2d legislative definitions. 
705 (1940); Coe v. Coe, 145 Me. 71, 71 A.2d 
514 (1950). Cf. Doherty v. Russell, 116 Me. 2. Zoning e=278 
269, 101 A. 305 (1917).9 

Plaintiffs were correctly awarded sum­
mary judgment in their favor on count one 
of defendant's counterclaim. 

The entry is: 

Appeal denied. 

All Justices concurring. 

TOWN OF ARUNDEL 
v. 

Morrill and Frances SWAIN. 

Supreme Judicial Court of Maine. 

June 8, 1977. 

Town brought action to enjoin land­
owners from violation of local subdivision 
ordinance. The Superior Court, York Coun­
ty, entered judgment for the landowners 
and the town appealed. The Supreme Judi­
cial Court, Delahanty, J., held that: (1) 
town was bound by legislative definition of 
subdivision in enabling statute; (2) creation 
of a campground was not within the statu­
tory definition of a subdivision into lots, 
and (3) town had no jurisdiction over cre­
ation of campgrounds. 

Appeal denied. 

9. We do not read Carey v. Mackey, 82 Me. 516, 
20 A. 84 (1890) a~ inconsistent with our analy­
sis here. 

In Carey this Court interpreted a silent Flori­
da divorce decree as leaving intact a previous 
separation agreement. Several factors, how­
ever, diminish the relevance of Carey for 
present purposes. First, while the Court held 
the agreement untouched by the Florida decree, 
it modified the agreement itself by crediting 
amounts paid under the decree to amounts due 

Creation of specified number of camp­
sites did not constitute a division into lots 
contemplated by statute empowering mu­
nicipalities to make zoning laws respecting 
approval of a "subdivision." 30 M.R.S.A. 
§ 4956. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

3. Statutes e;::. 181(1) 

That construction should be placed on 
statute as may best answer intention which 
legislators had in view, and when determi­
nable and ascertained, courts must give ef­
fect to it. 

4. Municipal Corporations e=43 

Statute relating to approval of subdivi­
sions by municipalities and speaking of a 
"division" into lots contemplates the split­
ting off of an interest in land and creation, 
by means of one of various disposition mod­
es recitep. in statute, of an interest in anoth­
er. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

5. Statutes e;::. 188 

Words are to be given their plain and 
natural meaning and are to be construed 
according to their natural import in com­
mon and approved usage. 

under the contract. Second, Florida apparently 
did not then recognize separation agreements 
as valid, so the Florida divorce court could not 
have modified what was to it an illegal con­
tract. Third, for the same reason there was no 
Florida statutory equivalent of§ 61.14 to clari­
fy the issues raised in Carey. Fourth, it could 
be argued that the lump sum awarded by the 
decree was not inconsistent with the contractu­
al provision of periodic payments. 

I 
j... ..., 
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6. Municipal Corporations ~43 
Campground was not composed of req­

uisite "lots" referred to in statute relating 
to municipality's approval of a subdivision 
defined as a division into "lots." 30 M.R. 
S.A. § 4956. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

7. Statutes ~ 181(2), 184, 208 
Absent legislative definition terms 

must be given meaning consistent with 
overall statutory context and must be con­
strued in light of subject matter, purpose of 
statute, occasion and necessity for law, and 
consequences of particular interpretation. 

Smith, Elliott, Wood & Nelson, P.A. by 
Alan S. Nelson, Saco, for plaintiff. 

Reagan, Ayer & Adams by Wayne T. 
Adams, Kennebunk, for defendants. 

Before DUFRESNE, C. J., and POMER­
OY, WERNICK, ARCHIBALD, DELA­
HANTY and GODFREY, JJ. 

DELAHANTY, Justice. 

By its complaint, the Town of Arundel 
(the Town) sought to enjoin defendants, 
Morrill and Frances Swain (the Swains), 
from violation of a local subdivision ordi­
nance. From judgment entered for defend­
ants, the Town appeals. We deny the ap­
peal. 

Pursuant to 30 M.R.S.A. § 4956,1 the 
Town enacted a subdivision ordinance on 
March 17, 1972 which required local approv­
al of subdivision developments. Although 
they believed that their proposed camp­
ground was not a subdivision and that, 
therefore, the Arundel Planning Board (the 
Board) had no jurisdiction over their en­
deavor, the Swains nevertheless submitted 
their plan to the Board on January 25, 1975. 
Under their preliminary plan, they sought 
permission to construct a campground, con­
taining 101 campsites, with an operating 

I. 30 M.R.S.A. § 4956 provides in pertinent part: 
2. Municipal review and regulation. 

season extending from Memorial Day to 
Labor Day. A camper would pay a fee to 
the Swains in return for the right to occupy 
a campsite for "a period of one day, several 
days or a longer period." Each campsite 
would have its own electrical, water, and 
sewer outlets and, in addition, all campers 
would have access to certain common facili­
ties including toilets, showers and washing 
machines. 

The Swains' plan was approved on May 5, 
1975. But then on May 27, 1975 that ap­
proval was rescinded, allegedly in order to 
hold an additional public hearing as re­
quired by the Town subdivision ordinance. 
On June 9, 1975 the Town filed a complaint 
alleging that the respondents had willfully 
disregarded the rescission and had proceed­
ed with the construction of roads and build­
ings for the campground without the requi­
site approval. Averring that irreparable 
injury would be suffered if the subdivision 
ordinance were permitted to be so openly 
violated, plaintiff asked that the Swains be 
enjoined from continuing with their en­
deavor. 

On October 28, 1975 the defendants, pur­
suant to the camping area licensing provi­
sions contained in 22 M.R.S.A. §§ 2491 et 
seq., were granted a license from the State 
Department of Health and Welfare to oper­
ate a campground of seventy-five sites. 
The license provided that an additional 
twenty-six sites could be requested if an 
adequate water supply were established. 
On December 2, 1975, the Swains submitted 
to the Board a revised plan for 101 sites, 
although they specifically st;ited therein 
that they were not recognizing Board juris­
diction over the proposed campground. 

Approximately two months later, on Feb­
ruary 3, 1976, the Board granted approval 
for seventy-five campsites, but it limited its 
approval to only twenty-five campsites in 
the first year, with construction of an addi­
tional twenty-five sites in the second year 
and twenty-five in the third year being 
dependent upon certain factors such as the 

A. Reviewing authority. All requests for 
subdivision approval shall be reviewed by the 
municipal planning board . 



TOWN OF ARUNDEL v. SWAIN Me. 319 
Cite as, Me., 374 A.2d 317 

impact of the campground on road condi­
tions and traffic safety. 

On May 26, 1976 the Town moved to 
amend its original complaint, inserting a 
claim that the respondents had begun de­
velopment of and intended to operate more 
than twenty-five campsites in the first 
year. Plaintiff asked that an order be is­
sued requiring the Swains to comply with 
the Board conditions of February 3, 1976. 

· The presiding Justice issued an order de­
nying the Town's motion, finding that the 
Town had failed to show a "sufficient juris­
dictional basis for the granting of such ex­
traordinary relief" and that "there has been 
no showing of irreparable harm." In re­
sponse to plaintiff's motion for findings of 
fact and conclusions of law, the court filed 
a decree in which it said: 

The Court concludes as a matter of law 
that a campground is not a "subdivision" 
within the meaning of Title 30 M.R.S.A. 
Section 4956 as amended and, therefore 
that Petitioner lacks jurisdiction over the 
proposed development of a campground 
by respondents. 

A final judgment was entered on May 10, 
1977.2 

[1] The sole question to be resolved in 
this case is whether the proposed camp­
ground is a "subdiYision" within the mean­
ing of 30 M.R.S.A. § 4956. If it is a subdivi­
sion, then the local ordinance enacted pur­
suant to § 4956 is applicable and the Town 
has jurisdiction oYer the proposed use.3 

[2] A "subdivision" is defined in the 
statute as " the division of a 

2. For clarification purposes, we note that the 
presiding Justice ordered the Town's motion 
for a temporary and permanent injunction de­
nied on June 23, 1976. Judgment was entered 
accordingly. Howe\·er, no order affirmatively 
granted relief for defendants until May 10, 1977 
when, upon stipulation of counsel at oral argu­
ment and by leave of Court, a judgment of July 
23, 1976 was finally filed. That judgment not 
only denied petitioner's motion but also direct­
ed that "final judgment upon the Complaint is 
ordered for the Defe.1dants.'' 

3, The local subdivision ordinance enacted by 
the Town has not been made a part of the 
record on appeal. However. since we are in 
accord with those jurisdictions which have held 

tract or parcel of land into three or more 
lots within any five-year period whether 
accomplished by sale, lease, development, 
building or otherwise " We do 
not believe that the creation of a specified 
number of campsites is the type of "divi­
sion" into •·•1ots" which was contemplated by 
the legislature when it enacted § 4956. Al­
though we intend to intimate no opinion on 
the issue, we recognize that a campground 
might fall within the scope of the phrase 
"development, building or otherwise." 
However, since we find lacking the pre­
scribed "division" into "lots," we remain 
convinced that a campground does not qual­
ify as a "subdivision" within the purview of 
§ 4956. 

[3] In construing the statute, we must 
bear in mind the fundamental rule that 

[s]uch a construction ought be put upon a 
statute as may best answer the intention 
which the Legislators had in view, and 
when determinable and ascertained, the 
courts must give effect to it. In re 
Spring Valley Development, Me., 300 
A.2d 736, 741 citing King Resources Co. v. 
Environmental Improvement Commission, 
Me., 270 A.2d 863, 869 (1970). 

See also Natale v. Kennebunkport Board of 
Zoning Appeals, Me., 363 A.2d 1372 (1976); 
Emple Knitting Mills v. City of Bangor, 155 
Me. 270, 153 A.2d 118 (1959). In Blier v. 
Inhabitants of Town of Fort Kent, Me., 273 
A.2d 732 (1971) we said: 

Legislative expression must be read in 
the light of the lawmakers' purpose as 

that the definition in the enabling statute con­
trols, we can safely assume that the definition 
of subdivision is identical in both the ordinance 
and the enabling statute, 30 M.R.S.A. § 4956. 
See The Peninsula Corp. v. Planning & Zoning 
Comm'n, 149 Conn. 627, 183 A.2d 271 (1962); 
Pratt v. Adams, 229 Cal.App.2d 602, 40 Cal. 
Rept. 505 (1964); Stoker v. Town of Irvington, 
71 N.J.Super. 370, 177 A.2d 61 (1961); see 
generally 3 A. Rathkopf, The Law of Zoning 
and Planning§ 4 (3d ed. 1972). We fully agree 
with the principle that "[m]unicipalities taking 
advantage of the powers granted by the statute 
are bound by the legislative definition." Stok­
er, supra, 71 N.J.Super. at 378, 177 A.2d at 66. 
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the object the statute designs to accom­
plish oftentimes furnishes the right key 
to the true meaning of any statutory 
clause or provision. Id. at 734 citing Mid­
dleton's Case, 136 Me. 108, 3 A.2d 484 
(1989). 

Ofttimes cited as a fundamental purpose 
of subdivision legislation is the protection of 
the purchaser or lessee of land from unscru­
pulous developers. See, e. g., 8 A. Rath­
kopf, The Law of Zoning and Planning § 2 
(3d ed. 1972). This goal is obviously only 
relevant when land is purchased or leased 
from a developer.4 

Some enlightenment as to the lawmakers' 
intent can be gleaned from a reading of the 
enforcement section, 30 M.R.S.A. § 4956, 
which provides that a fine shall be charged 
against 

[a]ny person, firm, corporation or other 
legal entity who sells, leases, or conveys 
for consideration, offers or agrees to seJJ, 
lease or convey for consideration any land 
in a subdivision which has not been ap­
proved as required by this section 
( emphasis added). 

Since the sanctions are aimed at those who 
sell, lease or convey for consideration (or 
those who offer or agree to do so), it may 
reasonably be inferred that the legislature 
intended to protect only purchasers, lessees, 
or those receiving land for consideration. 

[4] Accordingly, it is our judgment that 
when the statute speaks of a "division," it 
contemplates the splitting off of an interest 
in land and the creation, by means of one of 
the various disposition modes recited in 
§ 4956, of an interest in another. This does 

4. Specifically speaking of Maine's subdivision 
law, one commentator has noted that the state 
and municipality are interested in 

accurate surveying, monumenting and legal 
description of properties to prevent fraud, to 
facilitate the marketing and conveyancing of 
and to enable accurate tax assessment and 
collection[,] 

considerations relevant only when land is 
bought and sold. 0. Delogu, "Suggested Revi­
sions in Maine's Planning and Land Use Con­
trol Legislation Part II," 21 Maine L.Rev. 151, 
158 (1969). 

5. Although, in our estimation, a campground is 
not divided into "lots" within the meaning of 
§ 4956, this conclusion is not based upon our 

not happen when a camper temporarily oc­
cupies a campsite. 

[5, 6] We also believe that a camp­
ground is not composed of the requisite 
"lots" prescribed in the statute. Words are 
to be given their "plain and natural mean­
ing" and are to be construed according to 
their "natural import in common and ap­
proved usage." Moyer v. Board of Zoning 
Appeals, Me., 233 A.2d 311, 817 (1967) citing 
1 E. Yokley, Zoning Law & Practice § 184 
(2d ed. 1953). A "lot" has been defined as 
"a measured parcel of land having fixed 
boundaries." Webster's Third New Inter­
national Dictionary 1338 (1971). Nowhere 
in the stipulated facts before us is it stated 
that the campsites have clearly delineated 
or fixed boundaries, and we cannot assume 
that they are so precisely measured off.5 

Pelletier v. Dwyer, Me., 334 A.2d 867 (1975); 
Trafton v. Hill, 80 Me. 503, 15 A. 64 (1888). 

Here, a single tract of land is involved, 
whether before or after its use as a camp­
ground. The situatio•n is akin to the tent­
ing or occupying of space in an exhibition 
hall, a parking lot, or a drive-in theater. Of 
course, in all of these situations, land is 
somewhat parceled off, each customer be­
ing given a certain space to occupy for a 
certain period of time. But in our opinion 
this is not the type of "division" into "lots" 
which the legislature intended to regulate 
when it enacted § 4956. 

[7] In our analysis we attempt to imple­
ment the sound principle of construction 
that 

holding in Robinson v. Board of Appeals, Me., 
356 A.2d 196 (1976), a case strongly relied 
upon by defendants. According to the Swains, 
Robinson held that "the application of lot size 
requirements to campgrounds is absurd." It is 
important to point out that our decision not to 
apply lot size requirements there was bottomed 
on an initial finding that a campground was not 
a "dwelling" to which the local zoning law 
would be applicable. Our holding today that a 
campground is not divided into "lots" is based 
solely on what we consider to be the common 
and natural meaning of the word. Defendants' 
reliance on Robinson is misplaced. 
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[a)bsent a legislative definition, the terms 
["divide" and "lot"] must be given a 
meaning consistent with the overall stat­
utory context, and be construed in the 
light of the subject matter, the purpose 
of the statute, the occasion and necessity 
for the law, and the consequences of a 
particular interpretation. Finks v. Maine 
State Highway, Me., 328 A.2d 791, 798 
(1974) citing Grudnosky v. Bislow, 251 
Minn. 496, 88 N.W.2d 847 (1958). 

Having found the inherent policies of the 
subdivision law heavily directed toward pro­
tection of one taking an interest in land (as 
well as promotion of planned regulation of 
community growth), we conclude that a 
campground is_ not a subdivision within the 
scope of § 4956 and that therefore the 
Arundel Planning Board has no jurisdiction 
over the Swains' proposed endeavor. 

The entry must be 

Appeal denied. 

All Justices concur. 

STATE of Maine 

v. 

Kim CHARBONNEAU. 

Supreme Judicial Court of Maine. 

June 9, 1977. 

Defendant was found guilty, after 
jury-waived trial, of attempted escape and 
he moved for judgment of acquittal. The 
Superior Court, Knox County, denied the 
motion and entered judgment on the ver­
dict and appeal was filed. The Supreme 
Judicial Court held that defendant went far 
beyond preparation stage and was guilty of 
attempted escape where "dummy" was 
found in defendant's cell, defendant was in 
an unauthorized area attempting to conceal 

his presence and rope ladder was found in 
paper bag close to where defendant was 
concealed. 

Appeal denied. 

1. Criminal Law es=44 
An "attempt" represents a positive ac­

tion which exceeds preparation and is di­
rected towards the execution of crime. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

2. Escape ¢:::>5½ 
Inmate went far beyond preparation 

stage and was guilty of attempted escape 
where "dummy" was found in his cell, he 
was in unauthorized area attempting to 
conceal his presence and rope ladder was 
found in paper bag close to where he was 
concealed. 17 M.R.S.A. § 3401A, Laws 
1971, c. 539, § 19. 

Charles K. Leadbetter, Asst. Atty. Gen., 
Augusta, Frank F. Harding, Dist. Atty., 
Rockland, for plaintiff. 

Robert J. Levine, Rockland, for defend­
ant. 

Before DUFRESNE, C. J., and POMER­
OY, WERNICK, ARCHIBALD, DELA­
HANTY and GODFREY, JJ. 

PER CURIAM. 

After a jury-waived trial appellant was 
found guilty of the crime of attempted es­
cape from Maine State Prison. He moved . 
for a judgment of acquittal. The court 
denied the motion and entered judgment on 
the verdict. It is from this judgment that 
the appeal was seasonably filed. 

We deny the appeal. 

The facts surrounding the attempted es­
cape are not complex. Appellant had been 
convicted of armed robbery (former 17 M.R. 
S.A. § 3-101-A). At the time of the incident 
which occasioned this appeal, he was in the 
lawful custody of the warden of the Maine 
State Prison in execution of sentence im­
posed upon the armed robbery conviction. 
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(EMERGENCY) 
THIRD SPECIAL SESSION 

ONE HUNDRED AND THIRTEENTH LEGISLATURE 

Legislative Document NO. 26 

H.P. 1981 House of Representatives, September 12, 198-
Approved for lntroduction by a majority of the 

Legislative Council pursuant to Joint Rule 26. 
Rec~l-ved by the Clerk of the House on September 9, 1988. 

Referred to the Committee on Energy and Natural Resources and 
ordered printed pursuant to Joint Rule 14. 

EDWIN H. PERT, Clerk 
Presented by Speaker MARTIN of Eagle Lake. 

Cosponsored by Representative MICHAUD of East 
Millinocket, Senators PERKINS of Hancock and CLARK of 
Cumberland. 

STATE OF MAINE 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND EIGHTY-EIGHT 

AN ACT to Enhance Land Use Regulation. 

3 Emergency preamble. Whereas, Acts of 
4 Legislature do not become effective until 90 
5 after adjournment unless enacted as emergencies; an( 

6 Whereas, a recent decision of the Maine SUJ 
7 Judicial Court has construed the state law requ 
8 the review of subdivisions not to require review 
9 condominium, motel or multi-unit rental development: 

Page l-L~5842 
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L.D. 2684 

(Filing No. H-814 

STATE OF MAINE 
HOUSE OF REPRESENTATIVES 

113TH LEGISLATURE 
THIRD SPECIAL SESSION 

COMMITTEE AMENDMENT "ft" to H.P. 1981, L.D. 
Bill, "AN ACT to Enhance Land Use Regulation." 

2684, 

9 
10 
11 

Amend the 
the enacting 
following: 

bill 
clause 

by striking out 
and inserting 

everything after 
in its place the 

12 'Sec. 1. 12 MRSA §682, sub-§2, as repealed and 
13 replaced by PL 1987, c. 810, §1, is amended to read: 

14 2. Subdivision. A ~ttbd±,,±~±on ±~ "Subdivision" 
15 means a division of an existing parcel of land into 3 
16 or more parcels or lots within any 5-year period, 
17 whether this division is accomplished by platting of 
18 the land for immediate or future sale, or by sale of 
19 the land by metes and bounds or by leasing. 

20 The term "subdivision" shall also include the division 
21 of a new structure or structures on a tract or oarcel 
22 cf land into 3 or more dwelling units within a 5-year 
23 period and the division of an existing structure or 
24 scructures previously used for commercial or 
25 industrial use: into 3 or more dwelling units within a 
26 5-year period. The area included in the exp.:.nsi..::,n of 
27 an e:xisting structure is deemed to be a new structure 
28 for the purooses of this oaragraph. 

29 The creation of a lot or parcel more than 500 acres in 
30 size shall not be counted as a lot for the purpose of 

Page l-LR5927 
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1 
2 
3 
4 

5 
6 

7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

20 
21 
22 
23· 
24 
25 
26 
27 
28 

29 
JO 
Jl 
12 
33 
3 4 

35 
:;5 
37 
38 
39 
40 
41 
42 

:rand real estate or subdivided :rand real estate 
recorded in violation of this section may recover the 
purchase price, at interest, together with damages and 
costs in addition to any other remedy provided by law. 

Sec. 6, 30 MRSA S4956, sub-§1, as amended by PL 
1987, c. 810, §2, is further amended to read: 

1. Defined, A subdivision is the division of a 
tract or parcel of land into 3 or more lots within any 
5-year period, which period begins after September 22, 
1971, whether accomplished by sale, lease, 
development, buildings or otherwise, provided that a 
division accomplished by devise, condemnation, order 
of court, gift to a person related to the donor by 
blood, marriage or adoption or a gift to a 
municipality, unless the intent of that gift is to 
avoid the objectives of this section, or by transfer 
of any interest in land to the owner of land abuttir.g 
thereon, snall not be considered to create a lot or 
lots for the purposes of this section. 

The term "subdivision" shall also include the division 
of a new structure or structures on a tract or parcel 
of land into 3 or more dwelling units within a 5-year 
period and the division of an existing structure or 
structures oreviouslv used for commercial or 
industrial use into 3 or more dwelling units within a 
5-year oeriod. The area included in the expansion of 
an existing structure is deemed to be a new structure 
for the purposes of this oaragraph. 

Nothing in this sectio!"I may be construed to prevent a 
municipality from enac:ina an ordinance under its home 
rule authority which exoands the def:.nition of 
subdivision to include t:he divisicn o: a structure for 
ccmmerc ial or ind us tr id 1 use ,n which otherwi Se 
reg~lates land use activities. 

In determining whether a tract or parcel of land is 
divided into 3 or more lots, the first dividing of 
such tract or parcel, unless other•..Jise exempted 
herein, shall be considered to create the first 2 lots 
and the next dividing of either of the first 2 lots, 
by whomever accomplished, un~ess otherwise exempted 
herein, shall be considered to create a 3rd lot, 
unless both those dividings are accomplished by a 
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1 purpo~:? of recording shall appear in ·~·r1ting on ·.:v: 
2 ~lat or plan. No public utility, water district, 
3 sanitary district or any utility company of any kir.d 
4 may install services to any lot or d·~·ellin'J unit in .:i 

5 subdivision, ;_inless written authorization atte::;Gr.g t•~· 
6 the validity ar.d curre;1cy of all local perr.:it:; 
7 required under this chapter has b!:'er, issued by ~h<.> 
8 appropriate :..:.rn1cipal officials. fol le,· ... ;,.,, 
9 installation of service, ':.?-,e cor.pany or district shull 

10 for~ard the written authorization to the munic1p~: 
11 officials i~d~cating that instal:ation has b~~n 
12 cornpleted. 

IJ l\ny person. fir;-;:, corp0ntion or oth'c'r iegal 'c'nt1t, 
1 4 .,., ho s e 1 ;_ 5 , ~ e .J s e s , -d e v e l o p s , bu i l d s tJ po n , o r co n v '= y ::; 
15 for conslde~at~on, offer-.;, or agrees to S':'11, lf.:'ase, 
l 6 d e v e ! op , b 1J :. l d u po n :i r co n v e '/ f o r c o n ::; i d '! r a t i 0 n a n y 
17 l,1nd or dwell,no ·,;n1t :n .:i subdi•lis:on . ..,,hich hus nol 
18 bettn approved .:is requir<?d by this sect:on shall b•.• 
19 penalized 1n .:icconlancr.,. ·.-·1th secti<Jn 4961:i. Th,: 
20 Attorney Ge~:er.:il, the municipality or ~he plan11i:1r; 
21 board of any municipality may institute procer:Jings t1) 

22 enjoin the violations of this section. 

23 
24 
25 
26 

All subdivision plats and plans required by 
section shall contain the name and address of 
person under whose responsibility the subdivision 
or plan was prepared. 

this 
the 

plat 

27 Sec. 9. Savings clause. All otherwise valid 
28 subdivision permits or apprcvals for de•1elopments 
29 which would require re1:iew under this Act and which 
30 were granted prior to the effective date of this Act 
31 and any conditions or requirements of those permits or 
32 approvals remain valid and enforceable. 

33 
34 
)5 

J6 

)7 
38 
)9 

Emerg~ncy clause. 
cited in the preamble, 
approved.' 

In view of 
this Act shall 

STATEMENT OF FACT 

the eme~gency 
take effect when 

This ame~dme~~ is inte~ded to restore Maine's 
subdivision la....., to ~he construction oenerallv given to 
it before the Town of l'ork v. Cragin d'eclsion: It 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

13 
14 
15 
16 
17 
18 

19 
. 20 

21 
22 
23 
24 
25 
26 
27 

28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
)8 
)') 

·10 
-1 l 
-11 
-! J 

rewrites the subdivision law to clarify that 
condominiums and multi-unit rental structures are 
subject to review under the same criteria applicable 
to conventional land subdivisions. Condominiums and 
multi-unit rental structures have become an 
increasingly frequent method of development in the 
State. Since the impact upon the environment and town 
services of a 50-unit condominium is virtually 
indistinguishable from the impact of a ·SO-unit land 
subdivision, logic dictates that if review of one 
project is necessary to prevent harmful consequences, 
the other project must be reviewed as well. 

Recognizing that some municipalities have 
regulated these forms of develooment through other 
means, most notably site review ordinances, this 
legislation excludes rental units from subdivision 
review when the municipality has adopted other 
adequate land use review requirements. 

This amendment also orovides an express 
legislative acknowledgement oE municipal home rule 
authority to include within the municipality's 
subdivision review ordinance the division of a 
structure for uses other than those specified in the 
statute. It does not require municipalities to review 
these other forms of division but simply acknowledges 
their home rule autho!"ity to require such revie\vS if 
the municipality chooses to. 

This express acknowledgement of municipal home 
rule authority is made to overrule t!1e suggestion in 
the Law Court's decision in Town of Arundel v. Swain, 
374 A.2d 317 (Me. 1977}, that a tow,n's authority to 
conduct subdivision rev:ews is limited by the 
statutory definition of subdivision. This amendment 
follows the approach exemclified in PL :!.987, c. 583, 
to clarify municipal ho;e rule authority in this 
area. The si.:bdivision statute is not an "enabling 
:;tatute" as suggested by the Court in che Town of 
Arur,del opinion, b:.it is a mandate i:noosed uoon 
iiiwni'cip<'llltl~!l to conduct a revie•,.., ~f certain 
d IC' v e l o pm r n t ~ • A~ d :H .l t u t o r '.I ma n d a c e , i t d e s c r i be s 
rtir:i~r devt-lopme-nt!l (or '.Jh1ch :T'unicipal review is 
required t·,ut do,;,s not :-f.-:H:-:ct ::r.e type of 
J c: ·•• c- : 1 , pit. c:- n t ::i .., n l L' ri :'f". u n i c : p .ci l ~ t : c e .1 :- e p e r m ! t t e d c o 
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11 to H.P. 1981, L.D. 2684 

1 review. Interpreted under the standard of review 
2 found in the Maine Revised Statutes, Title 30, section 
3 2151-A, the statute does not restrict a municipality's 
4 home rule authority to require the review of other 
5 developments by including them within the definition 
6 of "subdivision,'' exceot where the municipal 
7 definition would frustrate the purpose of the state 
8 statute. 

9 The use of the term "unit" in the definition of 
10 "dwelling unit" does not necessarily require the 
11 delineation of precise boundaries. It is expected 
12 that the Law Court will continue to construe the law 
13 as it did in Planning 3oa:-d of the Town of Naples v. 
14 Michaud, 444 A.2d 40 (He. 1982), to apply to any 
15 reasonable identifiable area of the real estate for 
16 which a ~ossessory interest is created. 

17 
18 
19 

The amendment also :na~es 
subdivision laws administered 
Regulation Commission. 

parallel 
by the 

changes to 
Maine Land 

the 
Use 

20 Th":! ame.id:..er.:: also provides a savings clause to 
21 er.sure that subdivision oe::mits issued to "non-land 
22 subdivisions" before the· Town of York v. Cra9..i._12 
23 decision remain valid and enforceable. These 
24 !?rovisions ensure that, to the extent possible, the 
25 correct interpretation of the subdivision law will 
26 apply to all subdivision developments in the State. 

27 
28 
29 
30 

11 

It is the intent of the Legislature 
exemptions for certain lots, such as 
abutters and gifts to far.iily members, 
dwe1ling units. 

that existing 
transfers to 

also apply to 
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