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Maine Probate lLaw Revision tCommission

May 22, 1979

The Honorable Sam Collins, Senate Chairman
The Honorable Barry Hobbins, House Chairman
Joint Standing Committee on the Judiciary
State House

Augusta, Maine 04333

Gentlemen:

In the Commission's Report to the Legislature, we asked leave
to give further consideration to a question concerning the
need for general legitimation provisions in L.D. 1. It is

my pleasure to transmit to you the Commission's Supplemental
Report concerning that question.

As more fully explained in that attached Report, the Commis-
sion has voted to recommend that Section 27-A of L.D. 1 be
amended by deleting the presently proposed language and re-
placing it with the following language:

§220. Rights of children born out of wedlock

A child born out of wedlock is the child of
his natural parents and is entitled to the same
legal rights as a child born in lawful wedlock,
except as otherwise expressly provided by statute.

With best regards,

Very truly yours,

-~

“'—7‘,‘/‘»«-—\ , /(/ ’L» Zﬁ/‘
Py

,~John B. Roberts, Chalrman
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Providing Por Legitimstion

I. Introduction

A8 pointed out 1n the Commission's Revort to the
Lecislature (nare Ii7), a lack of time prevented the Commission's
full consideration of the most avnronriate way to handle Maine's
present provisions for establishing legitimation of a child born
out of wsedlock in cases where such lecitimation micht be
important for pur-oses other than determining the right of
inheritance, The Commission has now had an onve tunity to studj
the present stste of the law concerning methods of general
legitimation and concerning possible distinctions between the
treétment of lesitimate and illesgitimate children,

The present Section 1003 of Title 18 pﬁrportedWy (by its
language) deals with the legitimation of children korn out of
wedlock, but only as an incidental off-shoot of that section's
provisions for determining the conditions under which such a & ild
will inherit from his or her mother or father, Since the
section of the pronosed Maine Probate Code (82-109) that would
replace the present Maine nrovision deals only with inheritance

richts, the cuestion arose as to whether the nrovisions nroviding
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generally for "lezitimetion" of children born out of wedlock should
be crrried over in a new Section 220 of Title 19 (as initially
contained in Section 27-4 of I.D, 1).

Cur subsecuent study of the nresent status of Maine B w in
this area indic=tes (1) that the ecenersl lecitimstion provisions
of Sectlion 1003 do not, under the most recent iudicial constructions,
arnly bevond the area of inheritance richts, and (2) that trerse
appéar to be no present iegal distinctions between lecitimate and
117egitimate children in Maine law, except in a few nlaces where
the effect of such distincti~ns is independently srelled out,

As a result of these conclusions, it wonld seem unnecessary
to carry over the rceneral legitimation 1ancuage of S=ction 1003,
as now contained in Section 27-A of L,D, 1., In order to clarify
the present lack of anv geners] leges]l consecunences attached to
the status of illegitimacy, 1t may also be desirable to sub=titute
for the presently provozed new Section 220 of Title 19, a provision
for equrl treatment of chi]dren'born hrth 1In and out »f wedlock

excent as specinlly vrovided for in other varts of the Maine statutes,

IT, The Present Status of Maine Taw on Tegitimation

Section 1003 nf Title 18 nrovides that a2 child born out of
wedlock is "the heir of his mother," that he is "the heir and
legitimate child of his rarents who intermarry," and that he is

"the heir and legitimate child of his or her fother" if the father



adonted the child into his family o~ =zcknnwledged his paternity
in writline before 2 iustice nf the vesce or notary nublic.
Despite the presence of the 12 nruage "and legitimate
child" in Section 1003, this section has heen construed by the
Maine Law Court to apnly only to the determination of richts of
inheritance, and not tn be a omeneral legitimation statute., The Court

in Buzzell v, Buzzell, 235 A,2d 828, at 830 (Me, 1967), said:

That ststute which apnears sgs vnart of a Title
dealing with "Decedents Wstates and Fiduciary
Relations" is an inheritance statute and has
always been so understnod and Interpreted,

e o o Other statutes may deal with other
rights and interests of illegitimate children,
As was noted in Wellineston v, Corinna (1908)

10l Me, 252, 262, 71 A, 889, "In this state there
are distinct and sevarate statutes concarning
illegitimate children, one relatineg to their
vauner settlement and another relstineg to thelr
richts of inheritance," 22 M,R.%,4, Sec, Ll51(3)
deals with the legitimation of children with
respect to manner settlement, 19 M,R,S.A,

Sec, 251 et sea, deal with the initiation and
pres ecution of a filiation proceeding and thus
degl with still another sspect of the richts and
obligations owed to 1illegitimate children, The
right of the minor child to inherit is not in
issue in the instsnt case and 18 M.R.S.A, Sec,
1003 has no svnlicstion,.

This construction of the limited apnlicability of Section 1003
by the Buzzell court in 1967 is consistent with 2 long line of

cases involving that section, In re Tovce's @state, 158 Me, 304,

183 A,2d4 513 (1962)¢ Whorff v, .Johnson, 113 Me, 198, 58 A,2d

563 (1948); In re Crowell's =stste, 121 Me, 71, 126 At1l, 178

(192lL)3 Lyon v, Tvonm, 88 Me, 395, 3l Atl, 180 {(1896), It is

aprarently still the authoritative construction of the statute
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despite the fact that the eariier cases, relied upon by the Bnzzell

and Jovce decisiong, de21lt with the cection vrior to the addition

in 1950 of the lsnruz2ee "and lecitimate child," P.L., c¢. 25L (1951),
In Ticht of this anvarently authoritative iudiciel

construction of Section 1003, 1imitineg its a~vlication solely to

determinations ~f inheritance rights of children born out of wedlock,

there are no present general lecitimstion vrovisions to nreserve

in Section 1003: the effects of being born out of wedlock are to

be dealt with 2s srecifically mnrovicded for in the statutes relstinge

to whatever mnarticuler richts are involved, “here no spscial

provisions exist, children are apnarently trested equally under

present Maine law whether born in lewful wedlock or not,

JIT, The Present Status of Tecitimacy Tnder Moaine ITrnw

The common 1law concept of leglitimacy was that of a child

born, in the eves of the law, without parents =- filius nullius --

a child of no one, althouch there weve at commnn lew certsin
obligations of maintenance hy the father or mother, Tecitimation
at common law conld be achleved only »v special Act of Parliement,

See 1 Blackstone's Commentaries neges lh6-LLT,

Cert=in lancuacge in the current Maine statutes, incinding
Section 1N03 of Title 18, u=es the terms "lecitim-te" and
"{1leritimate™ in a way thet 1s hard to fit in with this common
13w concent of 1illecitimecy or restardy, which dewended on viewine

the status of the chrild in relstion to both vorents tocether,



In Section 1003, for examnle, where the parents dn not intermarry,
but wvhere the f2thsr dones acknow19d~é the child or ad-pt him
into his f=mily, the child is said te re the "lecitimate child of
his or her f=ther," TIf this were to he construed as legitimating
the child for rceneral »nurnoses (rsther than merely for inheritance
from the father, as construed in the 3Buzzell case), 1t would seem
to leave the child sti1l 1llecitimate as to the —other, "hen
this statute 1s construed, as in Buzzell, to a»nly nonlvy to
inheritance from the father the lancu~cre makes sense, If it is
construed to arnmly to a general concevnt of legitimecy, it does
not make sense: Fow can a child be legitimete snd illecitimate
at the same time?

A similar situation arises in Sections 633 and 63l of
Title 19, where the stotute nrovides that chivldren born durine~ s
marriasge that 1s subseaguently annulled on the basis of nonsge,
mental i1Tness, idiocy or nrior marriacge, are "the legitimate
issue of the parent canable of éontracting marriage,"” No conse=
quences are spelled out for the dist{ﬁction between legltimate and
illeritimate chilren of such annulled marrisses, It would snrensr
that these sections merely use "legsitimate" to describe the
legal view of the children as having hern horn during wedlock,
or else 8s nreserving a verbal clessification (lemgitimate-
i'leritimate) which has 1ittle or no »ractical lermal conseqguence

of its own,



Any attemnt to provide for a general lecitimation statute
also ralses another vroblem in addition to the vert-lsgitimate-
nart-ille~sitimate clrssification referred to arove: the division
of the power to achieve legitimation as retreen the mother and the
father, For examnle, 1f the Maine Law Court had indeed construed
Section 1003 as a ceneral legitimation stetute, where the vparents
do not intermarry the only means for leritimetion 1ie solely
wlthin the control of ths father., The mnther wnnld héve no mower
to lecitimate her children born out of wedlock, cther than by
intermarriace with the childrent's father, Aside from the gusstionable
rationality or fairness of such a rvle, such a gender-based
ciassification would vnrobahly be unconstitntional, See, e,z.,

Reed v, Reed, ILOL U,3, 71 (1971); Weinberser v, Weisenfeld, 1120

7,3, 636 (1975); Califano v, Goldfarb, Lh30 1,35, 199 (1977),

411 of these vror*lems, counled with the fact that present
M2ine 1aw leaves the consecuences of legitimacy to re vrovided
for_by particular statutes deal ine with narticunlar situations
(as exvressed in the nrevious aguotation from tre Buzzell case),
indicate that any =enersl le citimation sftatute 1s unnecessary.
In fact, to provide a means for reneral "lecitimation" as a leessl

gtatus micht be misleading by imnlyine that there sre lecal

cors eanences of a seneral nature that flow from that cls s<ification
-- a view thest 1s contrsry to the statement of Maine's present

leral situstion as stated in Buzzell,



IV, Consenusnces of Illecitimacy in Present Maine Taw

An attempt to thoroughly survey the vresent Maine law
concerning the legal effects of illegitimacy revesls that the
concevt anmparently serves no function ountside the area of inheritance
richts and some differences in the %ind of c¢onsent required in
c2ses of adoption, The inheritance rights are, of course,
covered by Section 10Mn3 itself, and would be covered by the
replacement of that section hy Sectinn 2-109(2) of the vpronosed
Maine Probate Code, The nrovicions of <Sections 532 and 532-C,
dealing with requirements of consent by the onutative father of a
child in an adontion nroceeding do not ralse any problems of
different treatment of k ritimate and illepgltimate children
other than the different treatment that is snecificslly provided
in those sectimrns themselves =~ the kind of s8specific »rovision
referred to in the Buzzell case, Tn other words, the operation
of these distincti~ns does not rest on a general classificatlion
of lecitimate or illecitimate that would be affected by the
absence of ceneral lecitimation nrovisions -- an ahsence which,

under Buzzell, alresdy currently exists,

IV, Recommendations

In licht of the above discussion and research, the
nronosed new section 220 of Title 19 (contrined in Section 27-A
of L.,D. 1) shomld be deleted from the bill, TIn order to

clarify in one section what the vresent st~tus and conseocuences of



illecitimacy are, it may also he desirable to substitute a
different new Section 220 of Title 19, as fonllows:
A child born out of wedlock is the child of

his natural narents and is entitled to the same

lec2l ricshts as a2 child born in l-wful wedlock,

excevnt as otherwlse exnre<sly »rovided hy

statute,

Such a vrovision wonuld c~dify what a~mner~rs to e the
Maine law and thus make exvress what has been st=ted by the
Maine Taw Court, Tt wonld also 8llow individual crnsideration
of any differences that misht be desirable, sltrouegh siich
differences in treatment wruld no doubt have to focus on
different nroblems of vnroof as to raternity or densndency, or

some other rationsally r»eleted factor nther than mere illeritimacy

itself in ordsr to te constitutionsl, See, e,s~,, Trimr-le v,

Gordon, h30 U,S, 762 (1977): Matthews v, Imcas, h27 U.,3, 495

(1976): Stanley v, Illinois, 105 7,3, 6L5 (1972); Levv v,

Touisiana, 391 U,S, 68 (1968),





