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Maine Probate Law Revision commission 

The Honorable Sam Collins, Senate Chairman 
~he Honorable Barry Hobbins, House Chairman 
Joint Standing Committee on the Judiciary 
State House 
Augusta, Maine 04333 

Gentlemen: 

May 22, 1979 

In the Commission's Report to the Legislature, we asked leave 
to give further consideration to a question concerning the 
need for geneial legitimation provisions in L.D. 1. It is 
my pleasure to transmit to you the Commission's Supplemental 
Report concerning that question. 

As more fully explained in that attached Report, the Commis­
sion has voted to recommend that Section 27-A of L.D. 1 be 
amended by deleting the presently proposed language and re­
placing it with the following language: 

§220. Rights of children born out of wedlock 

A child born out of wedlock is the child of 
his natural parents and is entitled to the same 
legal rights as a child born in lawful wedlock, 
except as otherwise expressly provided by statute. 

With best regards, 

Very truly yours, 

,John B. Roberts, Chairman 
/ , 

I 



MADIB PROBAT:S LAW REVISION covr11IS SION 

SUP~LZMENTAL REPO~T 

TO TH1!: 

JOINT STANDING COJ\'!MI'rTSE ON THE J1TDICIARY 

May 1979 

Providing For Legitims.tion 

I. Introduction 

As pointed out in the Com.mission's ~enort to the 

Leqislature (naQe ~7), a lack of time prevented the CoTl'lP'.lis0ion's 

full considerP,tion of the most annrot>ri8te way to handle Maine's 

present provisions for establishing legitimation of a child born 

out of wedlock in cases where such legitimation might be 

imnortant for um1 ·~ os es other than determining the riisht of 

inheritance. The Com"'lis:,1ion has now had an onncr tnnity to study 

the present stGte of the law concerning methods of gener8l 

lep;itimation and concerning possihle distinctions between the 

treatMent of 1eR:itim8.te end illeP-:itimate children. 

The present Section 1003 of Title 18 nurporte.d l y (by its 

languar-;e} de8ls with the le gi tima tion of children 'c'.•orn out of 

wedlock, but only as an incidental off-shoot of thR t section's 

provisjons for dete.,,,mining the conditions 1-1nd8r which such a d1 ild 

will inherit from his or her mother or fPthAr. Since the 

section of the pronos ed Maine Probate Code (§2-109) that would 

replace the present Maine nrovis ion deals only with inheritance 

ria:hts, the ouestion arose as to whether the nrovisions nroviding 
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generii1ly for 11 le~iti-:-n8tion" of chilclr"m 1:-iorn out of wedlock should 

be C'"'rrierl over in a new S0ction 220 of 'I1itle 19 (as initisl]y 

contained in Section 27-A of L.D. 1). 

Our subsecuent study of the nresent stRtus of Maine 19.w in 

this area indicRtes (1) that the peneral legitimRtion provisions 

of' Section 1003 do not, 11.n,~er the '!TIOS t recent iudicial constructions, 

annly beyond the area of' inheritAnce rir:hts, qnd (2) that tre:re 

qppear to be no present legal distinctions between le~itiqate nnd 

il 7 ep:i tiri.8t.e ch i1dren in Maine law, except in a few nla ces where 

the effect of such distincti~ns is inr-Jenendently snel.led out. 

As a result of these conclusions, it wo11.ld sBem unnecessary 

to carry over the o:eneral lep;itir>'tatinn 18na:uage of S 01ction 1003, 

as now cont::lined in Section 27-A of L.D. 1. In order to clarify 

the -present Jack of any gene,,.,i:iJ legql consec:nJ_ences at~ached to 

the status of i17egiti=Acy, it m::.iy also be desiri:i.hle to sub~titute 

for the presently p?ono~ed new Section 220 of' Title 19, a provision 

for equnl tre~tmPnt of children born bnth in anrt out nf wedlock 

excent as sneciRl 1 y nrovi,~ed for in other narts nf' the Maine stA tut es • 

. II. The Present Status of Maine Law on Legitimation 

Section 1 on3 nf Title 18 nrovides that a child born out of 

wedlock is "the heir of his mother," that he is "the heir and 

lep:;i timate child of his ria rents who intermarry, 11 and that he is 

"the heir and legit;imate child of his or her f8ther 11 if the father 
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adonted the child into his fRmily o:" 2.ckn0wlerlged his paternity 

in wri+in~ before a iustice nf the neAce or notary mililic. 

Despite the presence of the le nP"uap.;e "and lAgi t5mate 

child" in Section 1nn3, this section has heen const"t"ued hy the 

Maine Law Court to apnly only to the dete-rn:dnation of' rights of' 

inherit<:ince, and not tn be a r:i:eneral lei:ritimation statute. The Court 

in Buzzell v. Buzzell, 23S' A. 2d 828, o:it AJO (Me. 1 q67), said: 

That stntute which apnears as nart of a Title 
dealing with "Decedents ";states and Fiduciary 
Relations" is an inheri t8.nce statute and has 
al ways heen so unde,,..st0od and interpreted. 
• • • • Other stD.tntes may rleal with ot;her 
rights and interests of' illegitimate childre-n. 
As was noted in Wellinr:ton v. Corinna (1908) 
101.L }~e. 252, 262, 71 A. 889, "In this state there 
are distinct and senarate statutes conc9rning 
ilJegitim~te children, one -relating to their­
nauner set;tJement and another rel8 tin"! to their 
:rights of' inheritance." 22 T<lf.R.Q.A. Sec. l_4-li51 (3) 
deals with the legitimation of children with 
resnRct to n~1ner settle~ent. 19 M.R.S.A. 
Sec. 25'1 et se11. dei:il with the initiation and 
urcsecution of' a f'iliRtion proceeding and thus 
deal with still another aspect of' the riIThts and 
obligRtions owed to i11er:iti~ate children. The 
right of' the minor chilrl to inherit is not in 
is~ue in the instant case ind 18 M.R.S.A. Sec. 
10n3 has no annlicBtion. 

This construction of' the limited apn]icf'lbility of' Section 1003 

by the Buzzell court in 1967 is consistent ·with a long line of' 

cnses invo1vinf! that section. In re .Toyce 1 s ~st9te, 11:)8 Me. 304, 

183 A.2d ~13 (1962); Whorff' v. ,Johnson, 1)13 Me. 198, 58 A.2d 

5SJ (19h8); In re Crowel 1 's ?st,.,te, 12h Me. 71, 126 Atl. 178 

(192h); Lyon v. f."'mn, 88 Me. 395, 314- Atl. 180 (1896). It is 

apT1arently st; 11 the authorit.etive const.,.,,,Jction of' the stR tute 



desnite the fPct thnt the e8.rlie-r C9ses, relied upon by the Bnz~rnll 

and ,To-•rce decis::ions, dP.Plt with the c-ection DY'io.,,, to the arldition 

in 19_SO of the lsnr-u_.<>ge "and J.e~itinr:o.te chi 7 d., 11 P.L., c. 2S1L (1q51 ). 

In liITht of this annarently authoritative 5udicial 

construction of S 0 ction 1nn3, limiting: its 8.''"'nlicR+;ion solely to 

deterrriin8 tions r~f inh0ri tnnce .,..,ights nf children born out of wedlock, 

there are no present general le~itimation nrovisions to preserve 

in Section 1003: the effects of bein~ born out of wedlock are to 

be dP.8.l t with as irne c ifica 7 1 y n--rovir1ed for in the st 8.tut es re J g_tin!! 

to whatever n8.r-ticu1er ri12:hts a-re invo 1 ved. T-The-re no s-p3 cial 

provisions exist, chilrlren are anna-rently tregted em1ally under 

present M-9. ine l_aw whether born in J awful wedlock O"' not. 

III. The Present Status of Le'!i ti"l'lacy TTnrler ~ir.o ine Lnw 

The co"1mon law concept of J.egitirrJacy wgs tr,i::t of a child 

born, in the eyes of the law, without ps~ents -- filius nullius 

a child of no one, al thoup;h the re we"e at C0""'.."'1.nn lew ce-rtP. in 

obligations of maintenance hy th8 father or mother. Le~itimation 

at common law co11ld be achieved only 1::y speciP..l Act of ParliPrnent. 

See 1 Bl.nckstone 1 s Co,....,.,.,entHries DPP-:BS hu_6-/ili7. 

Cert Pin 7 anq-uage in the current 1'1Taine st8.tutes, incJ.11d1ng 

Section 1no3 of Title 18, U"'es the te.,..,ms "1ec:iti-,-,,r:te 11 ::ind 

"i llefl'.i timate II in a W8;T th"' t is h .o rd to fit in with this co·11mon 

1a.w concent of ille.o.'iti"'l.PCY or 1----Pstardy, which de·--ended on viewinr: 

the status of the child in reletion to h0th na~ents toq:ether. 



In Section 1003, for examnle, whA 11 e the na·nents d0 not intermarry, 

but ~~e~e the ~9ther rlnes acknowlAd-e the child or adnnt him 

into his fPr,ily, the child is sFtid t0 r-e the Hlertiti"11rite child of' 

his or her fRther. 11 If this we·,,.,e to he construed 1=1s legitimPting 

the child for rreneral nnrnose s (rnther than me"'e ly for inherit enc e 

f 11 om the father, as con"'trued in the ~uzzell case), it 1,rnuld seem 

to leave the child st~ll illeR"itimCJte i:is t:o the ""Other. h7J:1.en 

this st2.tute is construed, BS in Buzzell, to 8.'"nly rmly· to 

inheri t:=m~e from the f'-s ther the la rn:nF' r,e m!'.lke s sense. If it is 

construed tn annly to a gern=~ral cone ent of le r::i ti....,Rcy, it does 

not make sense: How can a chilr. be legitiM.ate And illeQ'itimate 

at the same time? 

A similar si~uation arises in Sections 633 and 634 of 

Title 19, wh0"'e the st...,t11te nrovirles that c"b.i 7 dren born d1 1:dn,.,. a 

m.a.,,..riap::e that is subseanently annul 7 ed on the ½1rnis of non,age, 

mentRl illness, idiocy or pr~or ma-rriage, 8.re "the legitimate 

issue of the narent can:=i.ble of' c0ntracting ma...,riage., 11 No conse­

quences are spelled out for the distinction between leg;itimate and 

i 7 lec:i t ima te chi Jr1ren of such annulled mar:rir::.P-es. It would Rnnenr 

th8t these sections r10rely use "le~itimi?te" to describe the 

legal view of the childy,en as havino; be,.,n horn d11ring wedlock, 

or else as nreserving a verbal cl?ssification (legitirate­

i1len-iti:1,9te) ,:,,hich has little or no n"'.r>.ctical lerui.l consequence 

of its own. 



Any atte1J1nt to nrovide for a general legitimation statute 

also r2.ises another nroblem in a nd.i t5-on to the 1JB.rt-legitb1ate­

nart-ille~itimate cl~ssification -,-,efer.,,,ed to ahove: the division 

of the power to achieve leq::i t ima ti rm as reb'een the m.othe r and the 

father. For example, if the M:Aine Law Court had indeed construed 

Section 1003 as a general le~itimation stPtute, whe~e the narents 

do not inter-r-iarry the only means for le,.,.itii:nation lie s0l 0 ly 

within the control of the f.ci.ther. The mnthe r wo 1 1ld have no ".10'·1er 

to le~itimRte her children born out of Medlock, other than by 

inter>na.,,,riao:e with the children's f::i.ther. Aside from the questionable 

rationa1ity or fai.,,,ness of such a rnle, snch a g;ender-hased 

classificR.t:t.on would nrobn"bly be unconstitn.tional. See, e.R:., 

:{eed v. ~eed, l.i-Ou U. s. 71 ( 1 q71 ) ; Weinberger v. T,Jeis enf el n, Li.20 

rr.s. 636 (1q7~); Califano v. GoldfRrh, lL)O u.s. 199 (1977). 

A11 of' these nror,lems, co1P11ed with the f!>ct thl"lt present 

MP ine law le 8.ves the conseC'uences of le P:i tiY>J.acy to re ur ovin ed 

for by pa rtir.nla:!'.' st8tutes d.eaJ. ino.: with narticnlar si tu0.tions 

(as exnresAed in the nrevious quotation from t~e &1z~ell case), 

indicate that any o:enerBl Je g:itivriation st;.1tute is unnecesRary. 

In fact, to provide a means .for ~eneral "leci:itirn<ition11 as a leo.:81 

st::i tus mi.crht he misleading; by imnlying thB.t there Bre 1 egnl 

core ee1uences of a q:eneral nature that flow fro~ that cle s~ifici:ttion 

-- a view thet is contra~y to the stRte~~nt of Vaine's present 

le~al situntion as st8ted in ThtZ79ll. 
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TV. ConserrnencAs of I11er::r.itimacy in Present Me.ine Law 

An at~.e>npt to thoroughly Sllrvey the nresent Maine law 

concerning the le~al effects of iller::r.itimacy reveals that the 

concent annarent1y serves no function outside the a-rea of inheritgnce 

rir:hts and some differences in the 1<:ind of cnnsent required in 

cqses of anontion. The inheritance r1.ghts are, of course, 

cnvey,ed hy Secti0n 1003 itself, and would be coveT'ed hy the 

T>eplqcement of that section by Section 2-109(2) of t½e nronosed 

Maine Probate Cone. The n-rnvi<!ions of Sections S'32 and Sl?-C, 

dealing with requirements of c0nsent hy the nutative fPther of a 

child in an arlnntion nroceeding do not raise any nro>::•lems of 

different treatment of~ (J'itimRte and illegitimAte children 

other than the different tre::i,tment that is snecifically provided 

in those sectinns themselves -- the kind of specific nrovision 

referred to in the Bu:,;zell case. Tn other words, the operation 

of these distincti,--.ns does not rest on a rreneral cl·as~ ification 

of le~iti~ate or ille~iti~ate that would be affected by the 

absence of crene·,,al leR:itimation nrovisions -- an Rhsence which, 

under Th1zzell, a1~eRdy curT'ently exists. 

In li(J'ht of the ahove disc11Ssion rmd research, the 

nronosed new section 220 of Title 19 (contP-ined in Section 27-A 

of L.D. 1) shnnld be deleted from the bill. In order to 

clarify in one section wh8t the nresent str.tus and conseauences of 
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illea:itimacy are, it may also ~e desiri::i_ble to substitute a 

different new Section 220 of Title 1q, as ~nllows: 

A child honn out of wedlock is the child of 
his nntural na·nents and. is entitled to the sg.me 
lec,21 riri:hts HS a chilrl bnrn in l 0 wful ~•redlock, 
excent as otherwise exnre"'sly nrovided r.y 
st~tute. 

Such a nrovision wo1Jlri c.-,n_ify whRt anne"rs to ·re the 

J\Iaine law an-i thus ~ake exnre"ls what has heen st'-"'ted by the 

1'1faine r.aw Court. It won1d also allow indiviiiual c0nside.,..,8tion 

of a.ny di:f'.ferences that Mir:ht be desi~abJe, al t'ro~urh s11ch 

differences in treAt"'lent wnuln. no donbt have to focus on 

rlifferent nroblems nf nroof as to naternity or den~ndency, or 

s0me other rationAlly .,..,el 0 ted factor nther thPn ~e~e ille~itiMacy 

i tlrnlf in orrl.sr to he cons ti tu.tions=i.l. 

Gorcton, h30 u.s. 762 (1977); lJatthews v. Luc9.s, LL27 u.s. 495' 

(1976); Stanley v. Illin0is, 40.S TJ.s. 6)1_5 (1972); Levy v. 

Louisiana, 391 u.s. 68 (1q6R). 




