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. GENERAL INFORMATION

The Protection Laws enable victims of domestic or dating
abuse, sexual assault, stalking or harassment to obtain both short-
term emergency protection and, after hearing, long-term protection.
These laws also enable persons accused of abuse, sexual assault,
stalking or harassment to defend themselves, and to ask the court
to modify (change) or vacate (terminate) any order against them.
This booklet is designed to help people involved in protection cases
understand and use the court procedures involved in issuing. modi-
fying, and terminating orders. This booklet does not discuss how
these orders are enforced by plaintiffs or by law enforcement.

There are two types of protection cases — one covers abuse,
sexual assault and stalking; the other covers harassment. Protec-
tion cases based on abuse, sexual assault and stalking differ in
some important respects from protection cases based on harass-
ment, although many procedures apply to both. Both cases are
court lawsuits under the Maine Revised Statutes, Title 19-A, section
4001 through section 4011 (Abuse); Title 5, sections 4651 through
4660 (Harassment); and Titles 17 and 17-A (Maine Criminal Code).
Thus, these procedures should be used only when court interven-
tion is necessary to protect a person or property from real harm.

Section Il of this booklet explains what is “abuse,” “sexual as-
sault” or “stalking” and what is “harassment” under these laws, and
how other terms are defined. Read this section carefully to see how
your situation fits these definitions. Section Ill is written particularly
for plaintiffs (those claiming to have been abused, sexually assault-
ed, stalked or harassed) and Section IV is written particularly for
defendants (those who are accused of committing abuse, sexual
assault, stalking or harassment).

If the situation does not support bringing a protection case, a
plaintiff may still ask the local police or sheriff's department to issue
a warning to the defendant similar to the formerly available “peace
bond,” under the Maine Revised Statutes, Title 17-A, section 506-
A. If the plaintiff wants such a warning, the clerk’s office may have
the form. Otherwise, the plaintiff should contact his/her local law
enforcement agency.



All parties (plaintiffs and defendants) should be aware that any-
one who signs a court paper is stating that to the best of the signer’s
knowledge, information and belief, the allegations or statements in
the pleading are true. If a party knowingly makes a false statement
in a court pleading or at a court hearing, he/she may be held liable
for any court expenses, including attorney’s fees, incurred by the
other party. Moreover, it is a crime to make a false statement under
oath in a court document, (see 19-AMRSA 84005(5), 17-AMRSA
§452).

[I. DEFINITIONS

The following definitions apply to the Protection Laws and pro-
cedures described in this handbook.

Abuse: Abuse is one or more of the following acts between
“family or household members or dating partners,” including such
acts by a family or household member or dating partner upon a
minor child:

1. Attempting to cause or causing bodily injury or offensive
physical contact;

2. Sexual assaults;

3. Attempting to place or placing another person in fear of
bodily injury by threatening, harassing or tormenting;

4. Forcing a person to do things that the person has a right
not to do, or forcing a person not to do things that the
person has a right to do;

5. Substantially restricting the movements of a person without
lawful authority, by
a) removing a person from his/her home, business or

school without consent or lawful authority;
b) moving a person a substantial distance, or
c) confining a person;

6. Threatening a crime of violence that places the person in
reasonable fear that the crime will be committed; or

7. Repeatedly and without reasonable cause, following a
person or being at or in the vicinity of the person’s home,
school, business or place of employment.



Adult: A person who is 18 years of age or older, or emanci-
pated.

Dating Partners: People currently or formerly involved in dat-
ing each other, whether or not they are or were sexual partners.

Defendant: The defendant is the person who is accused of
abusing or harassing the plaintiff.

Emancipated Minor. A minor is “emancipated” if the minor
has a court order of emancipation issued by a Maine District Court.

Family or Household Members: Family or household mem-
bers are people who are married or who have been married to each
other; people who are the birth parents of the same child; people
who live together now or who used to live together as roommates
or as though they were married; people who are current or former
sexual partners; adults who are living in the same house and who
are related by blood or marriage; and minor children of a household
member when the defendant is an adult household member.

Harassment: Harassment means any of the following:

1. Three or more acts of intimidation, confrontation, physical
force, or threat of physical force directed against any per-
son, family or business, made with the intent of causing fear
or intimidation, or damage to property, and which acts do in
fact cause fear, intimidation or damage to property.

2. Three or more acts made with the intent to deter the free
exercise or enjoyment of any state or federal constitutional
rights or privileges.

3. A single act of physical force or violence or threat of physi-
cal force or violence made with the intent to deter the free
exercise of any state or federal constitutional rights or privi-
leges; or based on discrimination prohibited under the state
or federal constitution or laws.

4. A single act constituting murder, manslaughter, aiding or
soliciting suicide, assault, criminal threatening, terrorizing,
reckless conduct, gross sexual assault, kidnapping, criminal
restraint, criminal restraint by a parent, harassment, incest,
arson, violation of privacy or criminal mischief, pursuant to
Titles 17 and 17-A of the Maine Revised Statutes (Maine
Criminal Code); or.



5. A course of conduct that constitutes stalking, pursuant to
the Maine Criminal Code, Title 17-A, Section 210-A, Maine
Revised Statutes.

Minor: Any individual who has not yet attained the age of 18,
unless emancipated.

Parties: The plaintiff and the defendant are the parties.

Plaintiff: The plaintiff is the person who is complaining about
abuse; or the person or business complaining about harassment.

Sexual Assault: Sexual assault is defined, for the purposes
of protection from abuse cases, in Chapter 11 of Title 17-A of the
Maine Revised Statues (Maine Criminal Code). Generally speak-
ing, sexual assault includes: the crime commonly referred to as
rape (called “gross sexual assault” in Maine), statutory rape, un-
lawful sexual contact (touching of the genitals or anus where no
permission is given or the person touched is under 14 years old or
otherwise incapable of resisting), exposing one’s genitals to a child,
showing sexually explicit materials to a child with the intent of en-
couraging sexual contact, soliciting a child by computer, or unlaw-
ful sexual touching (touching the breasts, buttocks, groin or inner
thigh where no permission is given or the person touched is under
14 years old or otherwise incapable of resisting). Sexual assault
also includes prohibited contact with a minor by certain convicted
sex offenders. For more specific details of these crimes—including
the specific ages that the victims and perpetrators must be for it
to qualify as a “sexual assault’—please review the Maine Criminal
Code directly.

Stalking: Stalking is defined in Title 17-A, section 201-A of
the Maine Revised Statutes (Maine Criminal Code). Stalking must
be based on two or more acts by a defendant involving (for exam-
ple) following, monitoring, threatening, harassing, interfering with
property, or communicating with or about a specific person. The
defendant must want or know that these acts will cause the specific
person to (a) suffer serious inconvenience or emotional distress;
(b) fear bodily injury or death to oneself or a close relation; (c) fear
damage, destruction, or tampering of property; or (d) fear injury or
death of an animal owned by or kept by the specific person.



[ll. PROCEDURES APPLICABLE TO A PLAINTIFF
IN A PROTECTION CASE

A. Who Can Sue. In a case based on abuse by a family or
household member or dating partner, or on stalking or sexual as-
sault, as defined in this booklet, the following persons may sue:

« An adult on his/her own behalf;

+ An adult on behalf of a minor child for whom that adult

is responsible;

+ An emancipated minor;

* An incompetent person, represented by a guardian

In a case based on harassment, as defined in this booklet, the
following persons or entities may sue:

« An adult on his/her own behalf;

« A minor, if represented by an adult,

+ An emancipated minor,

+ An incompetent person, represented by a guardian, or

+ Abusiness.

B. Who Can Be Sued. In a case based on abuse by a family
or household member or dating partner, or stalking or sexual as-
sault, as defined in this booklet, the following persons may be sued:

1. An adult or emancipated minor who:

* is or has been married to the plaintiff;
* lives or lived with the plaintiff as if married to
the plaintiff;
* is a birth parent of a biological child of the plaintiff;
* is a blood relative and currently lives with the plaintiff;
* lives or lived in the same household with the plaintiff;
* is or has been a sexual partner of the plaintiff;
* is or was a dating partner of the plaintiff;
+ is alleged to have sexually assaulted the plaintiff;
+ is alleged to have stalked the plaintiff.



2. An unemancipated minor so long as represented by an
adullt parent or guardian, who:

« lives or lived with the plaintiff as if married to
the plaintiff;

+ is the birth parent of a biological child of the plaintiff;

* is a blood relative and currently lives with the plaintiff;

* is or has been a sexual partner of the plaintiff;

+ lives or lived in the same household with the plaintiff;

* is or was a dating partner of the plaintiff;.

+ is alleged to have sexually assaulted the plaintiff;

+ is alleged to have stalked the plaintiff

+ An incompetent person, represented by a guardian

In a case based on harassment, as defined in this booklet, the

following person or entities may be sued:

* An adult or emancipated minor;

+ An unemancipated minor, if represented by an adult par-
ent or guardian;

+ An incompetent person, represented by a guardian

C. Where. Go to the District Court where either the plaintiff or
the defendant lives, or in the event the plaintiff has left his/her resi-
dence to avoid abuse, go to the District Court where the plaintiff's
old or new residence is located.

D. Cost. There is no fee to file the case if based on abuse,
sexual assault or stalking. A fee applies if the case is based on
harassment, unless the harassment case involves an allegation of
stalking, sexual assault or domestic or dating violence. Please ask
the clerk for the current fee amount. If the plaintiff cannot afford the
fee, he/she may ask the clerk for the “Motion to Proceed Without
Payment of Fees” form. There is no charge for forms or to get cop-
ies of papers that are filed in a protection case.

E. How To File the Complaint and Related Forms. There
are two ways you can get and complete the Complaint which starts
a protection action. The first is to go to the clerk’s office in the Dis-
trict Court, and ask the clerk for either a Protection from Abuse
Complaint or a Protection from Harassment Complaint. The clerk
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will provide the plaintiff with the appropriate complaint form, which
the plaintiff may complete at the courthouse, the local Domestic
Violence project, or anywhere else. The clerk is available to answer
qguestions regarding the form. However, the clerk is not permitted to
give legal advice.

The second way is to access court forms through the inter-
net. If you have a computer and internet connection, set your web
browser to either of the following websites:

* http://www.ptla.org/forms/index_html
* http://www.courts.state.me.us/court_info/forms/index.html

If you do not have a computer, go to a local library or other
site with a public access computer and ask the librarian to help you
get to the above web pages. The computer will ask you a series of
guestions, and will then generate a completed complaint and other
necessary forms which you can then print, sign (in front of a notary
public or court clerk) and file with your local court.

The plaintiff must also complete a Service Information Sheet
that provides information about the defendant that can be used to
serve the defendant with any pleadings and orders. The plaintiff
should return the Service Information Sheet together with the com-
plaint to the clerk.

In the event the complaint is based on abuse, sexual assault
or stalking, the plaintiff has minor children, the defendant is the par-
ent of any of plaintiff's minor children, and no child support order
already exists, the plaintiff must also complete a Child Support Af-
fidavit before the final hearing.

Make arrangements for service in accordance with section
I11(H) below, “Service of the Complaint and Related Forms.”

In both abuse, sexual assault, and stalking cases, and harass-
ment cases, a party’s address and other identifying information can
be kept confidential if the party fills out an affidavit for confidential
address and phone number stating under oath that disclosure of
the information would jeopardize the health, safety or liberty of the
party or a child. In that case, the clerk’s office will maintain the con-
fidentiality of the contact information and will use it only to contact



the party. The court can order the information disclosed only after a
hearing, and only if the court decides that disclosure is in the inter-
est of justice.

In any protection case, confidential or not, the plaintiff must
inform the clerk’s office of any change of address subsequent to the
filing of the complaint.

TIPS FOR FILLING OUT THE COMPLAINT:

Fill out the complaint form completely. Be as specific as possi-
ble in describing the abuse, sexual assault, stalking or harassment.
If the complaint is based on abuse, sexual assault or stalking, do
not rely on conclusions such as, “The defendant abused me,” or
“The defendant threatened stalked me.” Instead, include specific al-
legations such as: “On June 20, my ex-husband John Doe slapped
me on the face. He then kicked me on the legs causing bruises.
The next day he told me he would kill my son if | didn't obey him.”
If the complaint is based on or includes allegations of abuse to,
or sexual assault or stalking of a child, the complaint should
include the child’s name and state that the complaint is brought, in
whole or in part, on behalf of the child.

If the complaint is based on harassment, do not rely on con-
clusions such as: “The defendant harassed me.” Instead, include
specific allegations such as: “My boyfriend’s new girlfriend Mary
Doe has called me 40 times in the last few weeks.” If the complaint
is based on or includes allegations of harassment of a child, the
complaint should include the child’s name and state that the com-
plaint is brought, in whole or in part, on behalf of that child.

If you need immediate protection and cannot wait for a hearing
to have a protection order, you should also request a Temporary
Protection Order. More information on Temporary Orders is avail-
able in Section G below.

If no immediate protection order is necessary, sign the com-
plaint in the presence of the clerk, a notary, or an attorney, and
request the clerk to file the complaint. The clerk will complete a
Summons and set a date for final hearing when the court’s sched-
ule permits. Final hearing in an abuse case must be held within 21
days of when the complaint was filed.



F. Relief Available. Certain kinds of relief are available in an
order of protection at or after the court hearing, depending upon
whether the complaint is based on abuse or harassment. The
plaintiff should be prepared to request specific and appropriate re-
lief based on the circumstances of his/her case and the list below.

In an abuse, sexual assault or stalking case, the order of pro-
tection may:

Order the defendant to refrain from threatening, assaulting,
molesting, harassing, stalking, attacking, or otherwise abus-
ing the plaintiff and any minor children residing in the plain-
tiff's household:;

Prohibit the defendant from using physical force against the
plaintiff;
Grant exclusive possession of the shared residence to ei-

ther party (or by agreement order a party to provide alter-
nate housing for the other party);

Prohibit the defendant from entering the shared residence;

Prohibit the defendant from possessing or using a firearm or
other dangerous weapon;

Order a division of the parties’ household goods and per-
sonal property;

Award temporary custody of minor children or temporary
visitation rights with minor children;

Order the payment of temporary support for one party, or
any child in that party’s custody;

Order one party to make child support payments to
the state;
Require the defendant to receive counseling;

Order the defendant to terminate any life insurance policy
on the plaintiff's life;

Direct the care, custody or control of any animal owned,
possessed, kept or held by either party or minor child resid-
ing in the household.
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In addition, in both abuse, sexual assault, and stalking cases
and harassment cases, the protection order may:

+ Prohibit or limit the defendant from having contact, direct or
indirect, with the plaintiff and any children on whose behalf
the complaint has been brought. Direct contact means any
contact by any means (including but not limited to in person
contact, telephone calls, letters and notes, e-mail messages,
etc.) directly by the Defendant to the Plaintiff. Indirect con-
tact means any effort by the defendant to contact the plaintiff
through other people (such as having them give messages
or forward letters or e-mail to the plaintiff);

+ Order the defendant to refrain from threatening, assaulting,
molesting, harassing, stalking, attacking, or otherwise abus-
ing the plaintiff;

+ Prohibit the defendant from entering the plaintiff’s residence;

+ Prohibit the defendant from following the plaintiff, or being at
or in the vicinity of the plaintiff's home, school, business or
place of employment, without reasonable cause;

+ Order the defendant not to take, damage or destroy the
plaintiff's property;

+ Order payment of monetary compensation to the plaintiff for
losses suffered as a direct result of abuse, sexual assault,
stalking or harassment;

+ Order one or both parties to pay court costs or reasonable
attorney’s fees.

In both types of case, a permanent or final order of protection
can also include any additional orders that the court considers nec-
essary or appropriate.

In completing the complaint, the plaintiff must be certain to ask
for all relief that he/she seeks.

Note: If the Court enters a Protection from Abuse order that
rohibits th fendant from harassing. stalking or threatening th
plaintiff, possession of a firearm and/or ammunition by the defen-
dant may be a separate violation of state and federal law, even if

the order itself does not prohibit firearm possession.
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In addition, a parent’s willful misuse of a Protection from Abuse
process in order to gain tactical advantage in a divorce or paternity
action may be considered by the court in that divorce or paternity
action when deciding upon the allocation of parental rights and re-
sponsibilities.

G. Temporary Protection Orders. A plaintiff in immediate
danger of abuse, sexual assault, stalking or harassment may re-
guest a temporary protection order by checking the appropriate box
on the complaint form. Sign the complaint in the presence of the
clerk, notary or an attorney. In Protection from Harassment cases,
the Plaintiff must make a reasonable effort to give written or oral
notice to the Defendant that a temporary order is being sought,
unless the plaintiff can explain in the complaint why it would not be
reasonable to give notice to the defendant.

The clerk will then present the complaint and the request for
a temporary protection order to a judge when one is available. The
plaintiff should wait at the courthouse until the judge is available. If
a judge will not be available there, the clerk will make alternative
arrangements. These may include going to another court or use of
telephones and fax machines to provide a review of the complaint.
The plaintiff should follow the clerk’s instructions in these cases.

If the judge is satisfied that the allegations set forth in the com-
plaint justify a temporary protection order, the judge may sign the
order. In the case of a complaint based on abuse, sexual assault
or stalking, if the judge is not satisfied or has questions regarding
the allegations in the complaint, the judge will interview the plaintiff.
If granted, a temporary order of protection remains in effect until
any of the following happens: a final order of protection is served on
the defendant; an order modifying the temporary order is entered;
an order vacating (terminating) the temporary order is entered. The
plaintiff must appear at the court on the hearing date.

In a case based on abuse, sexual assault or stalking, the
temporary order can direct the defendant not to possess any fire-
arms or dangerous weapons, if the complaint demonstrates abuse,
sexual assault, or stalking involving a firearm or dangerous weap-
on, or shows a heightened risk of immediate abuse to the plaintiff
or a child. If the temporary order prohibits possession of dangerous
weapons other than firearms, the order will specify what weapons
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are prohibited. A defendant prohibited from possession of firearms
or other dangerous weapons must turn over any prohibited items to
a law enforcement officer or other person within the time stated in
the temporary order (24 hours or less after the temporary order is
served on the defendant).

The relief available in a temporary order of protection is more
limited than the relief available in a protection order issued after
service on the defendant and notice of hearing.

In an abuse, sexual assault or stalking case, the temporary
order can:
+ award temporary exclusive parental rights and custody of
children; and

+ require the defendant to turn over firearms to a law enforce-
ment officer or third party.

In both abuse, sexual assault and stalking cases and ha-
rassment cases, the temporary order can:

+ prohibit the defendant from having direct and indirect con-
tact with the plaintiff or a minor;

+ prohibit the defendant from restricting the plaintiff’s liberty;

+ prohibit the defendant from threatening, assaulting, attack-
ing, molesting, harassing or otherwise disturbing the peace
of the plaintiff;

+ prohibit the defendant from entering the plaintiff’s residence;

+ prohibit the defendant from following the plaintiff or a minor,
or going to the plaintiff's home, workplace or school without
reasonable cause, and

+ prohibit the defendant from taking, damaging or destroying
the plaintiff's property or pets.

Note: Unless a temporary order for protection explicitly prohib-
its contact between the plaintiff and defendant, such an order does
not prohibit such contact, provided such contact is neither abusive
nor harassing.

A temporary order is effective once signed by a Judge. The
order must then be served on the defendant before the defendant
can be charged with a crime for violating the order, UNLESS a de-
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fendant has prior actual notice of a protection order. Usually, the
complaint and all related papers are also served at the same time
as the temporary order.

See Section H for information about service of temporary or-
ders.

The defendant has a right to request the court to dissolve a
temporary order on at least 48 hours notice to the plaintiff, unless
a shorter time is set by the judge. If defendant files a motion to
dissolve, a hearing on the motion is held. The plaintiff must prove
through evidence any facts alleged in the complaint that the defen-
dant has disputed by affidavit (sworn statement). The judge may
decide to consolidate (combine) the hearing on defendant’s motion
to dissolve with the final hearing on the plaintiff’s complaint. Wheth-
er or not consolidated with final hearing, a hearing on a motion to
dissolve follows the procedures set forth in section 111(J) below, en-
titted “The Final Hearing.”

If the judge decides not to issue a temporary order, the plaintiff
may decide not to proceed with the case. Unless the case is dis-
missed at the request of the plaintiff, it will be scheduled for final
hearing. An abuse case must be scheduled for hearing within 21
days of when the complaint is filed with the court. A harassment
case will be scheduling for hearing when the court’s schedule per-
mits.

H. Service of the Complaint and Related Forms. Generally,
the court will arrange service of a temporary order on an in-state
defendant. To speed up service, however, the court may ask the
plaintiff to take the court papers to the police department or sheriff’'s
office. The plaintiff should call the sheriff’'s department or police de-
partment to find out when the papers are served on the defendant.

If the defendant resides outside the state of Maine, you should
consult with the clerk of courts to assist in the arrangement for ser-
vice of the complaint and related forms on the defendant in the
State where the defendant resides.

If no temporary order is issued or if the defendant resides
outside of the state of Maine, you should consult with the clerk of
courts to assist in the arrangement for service of the complaint and
related forms on the defendant.
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I. If the Plaintiff Changes His/Her Mind. If the plaintiff de-
cides not to proceed with the case prior to the final hearing, he/she
should inform the clerk as soon as possible. The clerk will ask the
plaintiff to put any request to dismiss the case in writing. The judge
may want to speak with the plaintiff before dismissing the case.

J. The Final Hearing. The plaintiff must attend the final hear-
ing. All final protection hearings are public. The plaintiff is respon-
sible to remember the court date set for the final hearing. Even if the
defendant is not yet served, if the plaintiff does not appear on the
hearing date, the case is likely to be dismissed. In a genuine emer-
gency, the plaintiff should inform the court as soon as possible and
may ask for a continuance (postponement). The judge will decide
whether to continue the hearing.

At the hearing, the plaintiff has the burden to prove that the de-
fendant abused, sexually assaulted, stalked or harassed the plain-
tiff or any children for whom the plaintiff is responsible. A plaintiff
with personal knowledge usually must testify at the hearing. If the
action is brought on behalf of a child, and if the adult plaintiff has no
personal knowledge of the events that support the claim of abuse,
sexual assault, stalking or harassment, the child will probably be
required to testify. The plaintiff may bring other witnesses to support
his/her case, may subpoena witnesses, and may hire a lawyer if he/
she wishes. The plaintiff may bring a friend or an advocate from the
local Domestic Violence project to the hearing.

The defendant has a right to be at the hearing and must have
notice of the date and time of the hearing. The defendant has a
right to have a lawyer, and may testify and bring witnesses to testify
in his/her behalf. If the defendant does not appear, the judge may
grant an order without a hearing.

At the hearing, the judge will first ask the plaintiff to present
evidence and witnesses to support his/her case. The judge will rule
on any objections. Then the defendant will have an opportunity to
respond and to present witnesses. Both parties have the right to
cross-examine each other or any witnesses, but the judge will de-
termine how it is done. After hearing all the evidence and all the
witnesses, the judge will make a decision on all issues.
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In an abuse, sexual assault or stalking case, if the plaintiff
and defendant are the parents of minor children, both the plain-
tiff and the defendant must have completed a child support affida-
vit before the hearing. At the hearing, the judge may ask both the
plaintiff and the defendant for any information regarding the income
of either. If a protection from abuse order is granted, the judge will
also probably order child support, so long as there is not already a
child support order in existence.

At the final hearing, the plaintiff should be prepared to justify
any relief he/she may have requested in the protection complaint. If
the plaintiff is seeking money damages or restitution from the defen-
dant, the plaintiff should be prepared to state exactly the kind and
amount of damage caused by the defendant. If plaintiff is request-
ing that the defendant pay money for the plaintiff's support, plaintiff
must be prepared to give the judge specific information about his/
her income and expenses.

K. Orders By Consent Without Hearing. At the outset, the
judge may ask each party whether the party is willing to consider
a protection order by consent or agreement, instead of having a
contested hearing. Consent orders can include all the protection
that an order issued after a contested hearing would provide. Vio-
lation of a consent order can be prosecuted, just as in the case
of an order issued after hearing. However, before giving up the
right to a hearing, a plaintiff should assure that a consent order is
adequate in terms of protection and other relief. Also, consent or-
ders are often issued without any finding of whether the defendant
committed abuse, sexual assault, stalking or harassment. Normally,
consent orders are worked out by the judge speaking to the parties,
or through the use of go-betweens (often lawyers or domestic vio-
lence advocates). There should not be direct discussion or contact
between the parties, either before coming to court or at the court,
especially if a temporary order prohibiting contact is in effect.

L. If a Final Protection Order is Issued. A final protection
order may last up to two years if issued in a protection from abuse
case, one year if issued in a protection from harassment case. Both
the plaintiff and the defendant should read any final order carefully.
Any protection order remains in effect until it expires, unless it is
terminated or changed by the court before it expires. The only way
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a protection order can be changed is by a judge (or a family law
magistrate in cases involving children). No one else, including the
plaintiff, has authority to change the order or permit the defendant
to violate the order. For example, if the defendant has been ordered
not to go to the plaintiff's house, the defendant violates the order if
he/she goes to the plaintiff's house, even if the plaintiff has invited
him/her.

Remember: Only the court can change the order.

The order will state specifically what the defendant is prohib-
ited from doing and what the defendant is required to do. If the
defendant violates the order, the plaintiff should call the police and
inform the police regarding the terms of the protection order. Itis a
crime for the defendant to violate certain portions of the protection
order. The plaintiff should keep a copy of the order with him/her at
all times.

M. If Plaintiff Seeks to Have Order Modified or Terminated.
If the plaintiff wants the order changed or terminated, the plaintiff
must file with the court clerk a written motion to modify or terminate.
A protection order may be modified if the plaintiff can show a sub-
stantial change in circumstances since the entry of the final order.
The clerk will give the plaintiff a time and date for the hearing on
the plaintiff's request to modify or terminate. The defendant must
be notified as to any such motion and has a right to be present.
The clerk will arrange for service of the written motion and notice of
hearing on the defendant in all cases except harassment cases that
do not involve sexual assault or stalking. Even if the clerk arranges
service, the plaintiff may be asked to bring the paperwork to the
sheriff’s office to speed up the process. The hearing on plaintiff’s
motion to modify or terminate is governed by the same procedures
set forth in 111(J) above, entitled “The Final Hearing.”

N. If Plaintiff Wants the Protection Order Extended. The
protection order will include the expiration date. The maximum pe-
riod of time that a protection from abuse order can last is two years,
and the maximum period of time that a protection from harassment
order can last is one year. If the plaintiff believes that extension of
the order will be necessary, the plaintiff must file with the court a
request to extend the protection period. To avoid the risk of a gap in
protection, the motion should be filed 30 days before the expiration
date.
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The plaintiff should go back to the same court that issued the
order and ask for the form called Motion to Extend. The plaintiff
should complete that form, give it to the clerk, and complete anoth-
er Service Information Sheet. The clerk will set a hearing date and
the plaintiff must be present at that hearing. The defendant must
be notified of the hearing date, and the defendant has a right to be
present at the hearing. Service on the defendant and procedure at
the hearing is governed by the sections IlI(H) and I11(J) above.

IV. PROCEDURES APPLICABLE TO A DEFENDANT
IN A PROTECTION CASE

The defendant has a right to defend him/herself, to contest any
allegations set forth in the Complaint, to present evidence on his/
her behalf, to ask the court to dissolve any temporary order, or to
ask the court to terminate or modify any final order.

The defendant has a right to receive a copy of the complaint
and related papers, and any order. A protection order is effective
once signed by a Judge. The order must then be served on the
defendant before the defendant can be charged with a crime for
violating the order, UNLESS a defendant has prior actual notice of a
protection order. The defendant is entitled to notice of any hearing.
If the court has issued a temporary order and the defendant asks
the court to dissolve that order, he/she is entitled to a hearing upon
at least 48 hours notice to the plaintiff, unless a shorter time is set
by the judge.

Note: If the defendant believes that the plaintiff has abused or
harassed him/her, the defendant must file a separate protection
complaint and request for relief against the plaintiff, following the
procedures set forth in section Il above, “Procedures Applicable
to a Plaintiff in a Protection Case.” The defendant may not ask for
protection against the plaintiff as part of his/her defense in the plain-
tiff's case.
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A. If a Temporary Order is Issued and Served: After ser-
vice of any temporary order, the defendant may file with the court
a written request to dissolve the order. The defendant has a right
to a hearing on his/her motion to dissolve upon at least 48 hours
notice to the plaintiff, unless a shorter time is set by the judge. If the
defendant brings a motion to dissolve, he/she should ask the court
for a hearing date and time. The clerk will arrange for service on the
plaintiff of the written motion to dissolve and the notice of hearing

On or before the hearing date, the defendant must file an af-
fidavit stating why or how the plaintiff’'s complaint is inaccurate. The
judge may combine any dissolution hearing with an accelerated fi-
nal hearing on the plaintiff's underlying complaint for protection. In
either event, the hearing is conducted pursuant to the procedures
set forth in IV(B) below, “The Final Hearing.”

In an abuse, sexual assault or stalking case, the temporary
order can direct the defendant not to possess any firearms or dan-
gerous weapons, if the complaint indicates abuse, sexual assault
or stalking involving a firearm or dangerous weapon, or a height-
ened risk of immediate abuse to the plaintiff or a child. If the tempo-
rary order prohibits possession of dangerous weapons other than
firearms, the order will specify what weapons are prohibited. A de-
fendant prohibited from possession of firearms or other dangerous
weapons must turn over any prohibited items to a law enforcement
officer or other person within the time stated in the temporary order
(24 hours or less after the temporary order is served on the defen-
dant). If the defendant chooses to turn over the prohibited items to
a person other than a law enforcement officer, the defendant must
file within 24 hours a statement identifying that person and listing all
items turned over to the person. That statement may be filed with
either the court or a local law enforcement agency.

If a temporary order of protection from abuse prohibits posses-
sion of firearms or dangerous weapons, the defendant may move to
dissolve that portion of the order and the court will hold a hearing as
soon as the court’s schedule permits. The court will issue a written
decision within 24 hours of that hearing.

The defendant should read any temporary order carefully. Un-
less and until the temporary order is vacated, the defendant must
obey that order. Otherwise, the defendant is subject to arrest and
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criminal charges. The plaintiff cannot change the terms of any tem-
porary order and cannot give the defendant permission to violate
any terms of the temporary order. If the order states that the defen-
dant is prohibited from entering the shared residence, the defendant
will be charged with a crime if he/she enters the shared residence
even if the plaintiff has invited the defendant to enter. Violation of a
temporary order is a Class D crime that carries penalties up to 364
days in jail and/or a fine up to $2,000.00.

Note: Unless a temporary protection order explicitly prohibits
contact between the plaintiff and the defendant, such an order does
not prohibit contact, so long as such contact is not abusive or ha-
rassing.

B. The Final Hearing: The defendant is under no obligation to
file a formal written response to the plaintiff’s protection complaint.
The Summons includes the date, time and place of the final hearing
on the protection case.

The defendant has a right to be at the hearing and must get
notice of the date and time of the hearing. The defendant also may
hire a lawyer, may testify and bring witnesses to testify on his/her
behalf, and may subpoena witnesses.

If the defendant wishes to say anything about the case, he/she
must be at the hearing. If the defendant is at the hearing and the
plaintiff does not show up, the case against the defendant is likely
to be dismissed. If the plaintiff is at the hearing and the defendant
is not there, the judge will probably issue a protection order for the
plaintiff and against the defendant. The above is also true if the
defendant files a motion to dissolve but fails to appear at the dis-
solution hearing.

At the hearing, the plaintiff has the burden to prove that the de-
fendant abused, sexually assaulted, stalked or harassed the plain-
tiff or any children for whom the plaintiff is responsible. A plaintiff
with personal knowledge usually must testify at the hearing. If the
action is brought on behalf of a child and if the adult plaintiff has no
personal knowledge of the events that support the claim of abuse,
sexual assault, stalking or harassment, the child will probably be
required to testify. The plaintiff may bring other witnesses to support
his/her case, may subpoena witnesses, and may hire a lawyer if he/
she wishes.
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At the hearing, the judge will first ask the plaintiff to present
evidence and witnesses to support his/her case. The judge will rule
on any objections. Then the defendant will have an opportunity to
respond and to present witnesses. Both parties have the right to
cross-examine each other or any witnesses, but the judge will de-
termine how it is done. After hearing all the evidence and all the
witnesses, the judge will make a decision on all issues.

In an abuse, sexual assault or stalking case, if the plaintiff
and defendant are the parents of minor children, both the plain-
tiff and the defendant must have completed a child support affida-
vit before the hearing. At the hearing, the judge may ask both the
plaintiff and the defendant for any information regarding the income
of either. If a protection from abuse order is granted, the judge will
also probably order child support, so long as there is not already a
child support order in existence.

The plaintiff's complaint may have asked for certain relief, de-
scribed in section IlI(F) above. The defendant should review the
plaintiff's request and this list prior to the hearing and be prepared
to explain why any particular form of relief is inappropriate or sug-
gest an arrangement that is appropriate, based on the parties’ cir-
cumstances and the circumstances of their children, if applicable.

C. Orders By Consent Without Hearing. At the outset, the
judge may ask each party whether the party is willing to consider a
protection order by consent or agreement, instead of having a con-
tested hearing. Consent orders can be granted without any finding
on whether the defendant committed abuse, sexual assault, stalk-
ing or harassment. However, before giving up the right to a hearing,
a defendant should understand that a violation of a consent order
can result in the defendant being prosecuted or held in contempt of
court, just as in the case of a protection order issued after a hear-
ing. Normally, consent orders are worked out by the judge speaking
to the parties, or through the use of go-betweens (often lawyers or
domestic violence advocates). There should not be direct discus-
sion or contact between the parties, either before coming to court
or at the court, especially if a temporary order prohibiting contact is
in effect.

21



D. If a Final Protection Order is Issued: The defendant
should read any protection order carefully. The order will state spe-
cifically all prohibitions or requirements that apply to the defendant.
Violation of certain parts of a protective order is a Class D crime,
punishable by up to 364 days in jail and a $2,000 fine. In certain
cases, a violation may be a Class C felony, or may be contempt
of court. If the defendant is ordered to stay away from plaintiff's
residence and the defendant goes to the residence, the defendant
will be arrested and charged with violating a protection from abuse
order. The plaintiff cannot give the defendant permission to violate
the order or vary its terms. Only a judge can change the order.

If a final order of protection from abuse prohibits the defendant
from possessing firearms or dangerous weapons, the defendant
will also be ordered to turn over firearms and prohibited weapons
to a law enforcement officer or other person within the time stated
in the order (24 hours or less after the temporary order is served on
the defendant). If the defendant chooses to turn over the prohibited
items to a person other than a law enforcement officer, the defen-
dant must file within 24 hours a statement identifying that person
and listing all items turned over to the person. That statement may
be filed with either the court or a local law enforcement agency. If
the court later finds probable cause to believe the defendant has not
turned over all firearms and prohibited weapons, the court can au-
thorize a search warrant and seizure of any prohibited items found.

Note: If the Court enters a Protection from Abuse order that
prohibits the defendant from harassing, stalking or threatening the
plaintiff, possession of a firearm and/or ammunition by the defen-
dant may be a separate violation of state and federal law, even if
the order itself does not prohibit firearm possession.

In addition, a parent’s willful misuse of a Protection from Abuse
process in order to gain tactical advantage in a divorce or paternity
action may be considered by the court in that divorce or paternity
action when deciding upon the allocation of parental rights and re-
sponsibilities.

E. If Defendant Seeks To Have Order Modified or Termi-
nated: If the defendant wants the order changed or terminated,
defendant must file with the court clerk a written motion to modify or
terminate. A protection order may be modified if the defendant can
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show a substantial change in circumstances since the entry of the
permanent order. The clerk will give the defendant a time and date
for the hearing on the defendant’s request to modify or terminate.
The plaintiff must be notified as to any suchmotion and hearing, and
has a right to be present. The clerk will arrange for service of the
motion and notification of the hearing on the plaintiff. Hearing on
defendant’s motion to modify or terminate is governed by the same
procedures set forth in IV(B), above, entitled “The Final Hearing.”

The plaintiff also may file a motion to modify or vacate the
order, in which case the defendant is entitled to notice and may
defend in a manner consistent with the procedures set forth above.

F. If Plaintiff Wants the Protection Order Extended: The
protection order will include the expiration date. The maximum pe-
riod of time that a protection from abuse order can last is two years,
and the maximum period of time that a protection order from ha-
rassment can last is one year. The plaintiff must file with the court a
Motion to Extend, at which time the clerk will set a hearing date. The
defendant is entitled to notice of the hearing date and any copies of
a Motion to Extend and related forms or documents. The defendant
has a right to be present at the hearing and to present arguments
against extension of the protection order, consistent with the proce-
dures set forth above.
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RELATIONSHIP REQUIREMENTS: PROTECTION FROM ABUSE

1) Sexual abuse or stalking: If the allegations include sexual assault or stalking, no other relationship between the plaintiff and
the defendant is required.

2) Elder/Dependent/Incapacitated Adult Victim: If the plaintiff (victim of “abuse”) is 60 years of age or older or a dependent
adult or an incapacitated adult and the defendant is an extended family member* or unpaid care provider** then a complaint
for protection from abuse can be filed by the adult victim, the legal guardian of the adult victim, or a representative of DHHS.

*An “extended family member” includes, but is not limited to: a person who is related to the plaintiff by blood,
marriage, or adoption, whether or not the person has ever resided with the plaintiff.

**An “unpaid care provider” includes, but is not limited to: a caretaker who voluntarily provides full,
intermittent, or occasional personal care to the plaintiff in the plaintiff's home similar to the ways a family
member would provide care.

3) In all other cases, the plaintiff (victim of “abuse”) and defendant must have one of the following relationships with each other:
*  Plaintiff and defendant are current or former spouses

+  Plaintiff and defendant are current or former domestic partners (domestic partners are 2 unmarried adults who are living together
under long-term arrangements that evidence a commitment to remain responsible indefinitely for each other’s welfare)

*  Plaintiff and defendant are current or former sexual partners

* Plaintiff and defendant are current or former dating partners (dating partners are people currently or formerly dating each other
regardless of whether or not they are or were sexual partners)

* Defendant is the biological father or mother of plaintiff's child

»  Plaintiff and defendant live together now or have lived together in the past

» Plaintiff and defendant are living together and related to each other by blood or marriage

+ Plaintiff is a child in the care or custody of any household member and the defendant is an adult household member

»  Plaintiff is a child in the care or custody of a person who is the dating partner of the defendant

DEFINITION OF “ABUSE"”:

“Abuse" means the occurrence of the following acts between family or household members or dating partners or by a family or
household member or dating partner upon a minor child of a family or household member or dating partner:

A. Attempting to cause or causing bodily injury or offensive physical contact, including sexual assaults under Title 17-A,
chapter 11, except that contact as described in Title 17-A, section 106, subsection 1 (reasonable disciplinary force by a parent,
guardian, or foster parent) is excluded from this definition;

B. Attempting to place or placing another in fear of bodily injury through any course of conduct, including, but not limited to,
threatening, harassing or tormenting behavior;

C. Compelling a person by force, threat of force or intimidation to engage in conduct from which the person has a right or
privilege to abstain or to abstain from conduct in which the person has a right to engage;

D. Knowingly restricting substantially the movements of another person without that person's consent or other lawful
authority by:

1. Removing that person from that person's residence, place of business or school;
2.  Moving that person a substantial distance from the vicinity where that person was found; or

3. Confining that person for a substantial period either in the place where the restriction commences or in a place to which
that person has been moved;

E. Communicating to a person a threat to commit, or to cause to be committed, a crime of violence dangerous to human life
against the person to whom the communication is made or another, and the natural and probable consequence of the threat,
whether or not that consequence in fact occurs, is to place the person to whom the threat is communicated, or the person
against whom the threat is made, in reasonable fear that the crime will be committed; or

F. Repeatedly and without reasonable cause:
1. Following the plaintiff; or

2. Being at or in the vicinity of the plaintiff’s home, school, business or place of employment.




RELATIONSHIP REQUIREMENTS: PROTECTION FROM HARASSMENT

For Protection from Harassment, no special relationship between the plaintiff and defendant is required.

DEFINITION OF HARASSMENT:

“Harassment” means:

A. Three or more acts of intimidation, confrontation, physical force or the threat of physical force directed
against any person, family or business that are made with the intention of causing fear, intimidation or
damage to property and that do in fact cause fear, intimidation or damage to property;

B. Three or more acts that are made with the intent to deter the free exercise or enjoyment of any rights or
privileges secured by the Constitution of Maine or the United States Constitution; or

C. A single act or course of conduct constituting a violation of:
1. Title 5, section 4681 (violations of constitutional rights);
2. Title 17, section 2931 (prohibiting / interfering with constitutional or civil rights); or
Title 17-A, sections 201 (murder), 202 (felony murder), 203 (manslaughter), 204 (aiding or soliciting
suicide), 207 (assault), 208 (aggravated assault), 209 (criminal threatening), 210 (terrorizing), 210-A
(stalking), 211 (reckless conduct), 253 (gross sexual assault), 301 (kidnapping), 302 (criminal restraint),

303 (criminal restraint by parent), 506-A (harassment), 511 (violation of privacy), 556 (incest), 802
(arson), 805 (aggravated criminal mischief) or 806 (criminal mischief).






