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Executive Summary

The Commission to Study the Certificate of Need Laws was established by Resolve
1997, chapter 82 and charged with the duty to study 1) the effectiveness of the certificate of
need laws in ensuring access to health care and in controlling costs, 2) the need for
modifications to address the changing health care system, and 3) alternative methods of
meeting the goals of the laws.
The commission is pleased to forward to the Legislature the following
recommendations, most of which reflect the agreement of all members but some of which
were not unanimous. Legislation to accomplish these recommendations will be printed
during the Second Regular Session under the title, "An Act to Implement the
Recommendations of the Commission to Study the Certificate of Need Laws." The
recommendations are:

Certificate of Need (CON) process issues
==> Amend the CON purpose statement to update it and focus it more on the development and
availability of care, access to care, supporting choice while avoiding duplication, ensuring
public participation in the CON process and seeking a balance, to the extent it is consistent
with the purposes of CON, between competition and regulation in the provision of health
care.
==> Change the CON Advisory Committee provisions: require the committee to review and
comment on criteria for the CON process and the state health plan, review the CON process,
provide advice to the Commissioner ofDHS, review an annual report on CON from DHS.
Delete outdated provisions on staggered membership. Delete the provision on serving until
the successor is confirmed. Limit service to 2 4-year terms. Separate the CON Advisory
Committee provisions from §307, the review process.
==> Add a community informational meeting to the CON process, convened by DHS, within 30
days from filing the application, to provide information to the public on the application.
==> Streamline the CON process and timeframes. Allow for re-application 1 year from the prior
application.
==> Extend the time period for subsequent review for activities from 1 to 3 years.
==> Separate nursing facility provisions from § 307, the review process.
CON applicability issues
==> Require that all monetary thresholds be reviewed by DHS each year and adjusted to reflect
changes in the Consumer Price Index medical index.
==> Combine the provisions on transfer of ownership, acquisition by lease, donation and transfer
and acquisition of control.
==> Exempt from CON review acquisitions of major medical equipment that is replacement
equipment or equipment used on a temporary basis in the case of a natural disaster, major
accident or equipment failure.

:::::} Allow ambulatory surgical units licensed on 1/1198 to use capacity in existence on 111198
without CON review.
:::::} Apply CON to health care facilities, including diagnostic and treatment centers, excluding
physicians' practices. Apply CON to nursing facilities in separate provisions.
:::::} Apply CON to nursing facilities, to the extent of capital expenditures above $500,000 or 3m
year operating costs at or above $350,000, and for increases in nursing beds.
:::::} Retain the threshold for major medical equipment at an aggregate cost of $1,000,000
(exempt temporary and replacement equipment, and cases of natural disaster, major accident
or equipment failure).
:::::} Retain the threshold for capital expenditures for facilities at $2,000,000 (exempt temporary
and replacement equipment and cases of natural disaster, major accident or equipment failure
and exempt expenditures for parking lots and garages, information systems, communications
systems and physician office space).
:::::} Require review of new health services provided by facilities that cost over $100,000 or with
3m year operating costs at or above $350,000. Exempt extensions of current services, within
the defined service area, through the purchase of new equipment costing in the aggregate
within 1 year less than $1,000,000.
:::::} Exempt discontinuance of a health service from CON review.
:::::} Apply CON to increases in licensed bed count in facilities and nursing facilities and to
increases in licensed bed category.

Other issues
:::::} Require DHS to convene meetings on the CON process and to report on CON to the Health
and Human Services Committee by January 1, 2001.
:::::} Require DHS to adopt, through rulemaking under Title 5, chapter 375, all rules, standards
and criteria required for the CON process. All existing rules to be redone at the same time.
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I.

Introduction

Resolve 1997, chapter 82, established the Commission to Study the Certificate of
Need Laws and charged the commission with the duty to study the certificate of need laws,
specifically:
* Their effectiveness in ensuring access to health care and in controlling costs;
* The need for modifications to address the changing health care system; and
* Alternative methods of meeting the goals of the laws.
The resolve directs the commission, in examining these issues, to consult with the
public, providers of health care and insurers and other 3rd party payors.
The resolve directs the commission to submit a report with any accompanying
legislation to the Joint Standing Committee on Health and Human Services and to the Second
Regular Session of the 118!h Legislature by December 1, 1997.
A copy of the authorizing legislation is included as Appendix A. The membership of
the commission is included as Appendix B.
The commission requested an extension of the December 1 reporting date because
delays in the making of appointments caused the commission to begin its meetings very late.
Once appointed, commission members were diligent in their work, meeting October 28,
November 4, November 13, November 18, December 4, December 9, December 19, and
December 29, 1997 and January 23, 1998.

II.

The Commission Process

The Commission to Study the Certificate of Need Laws began its work with an
overview of certificate of need (CON) in Maine. Through a review of literature and
presentation by representatives of the Department of Human Services, the entities regulated
by certificate of need and other interested parties, the commission learned of the
philosophical basis for certificate of need and the practical effects of certificate of need laws.
As of early 1997, 37 states and the District of Columbia had certificate of need laws,
13 states had repealed their laws and a few others had narrowed the scope of their laws. The
federal laws that required states to have certificate of need laws, the certificate of need
provisions of Section 1122 of the Social Security Act and the National Health Planning and
Resources Development Act, Public Law 93-641, were repealed in 1987. During their
heyday certificate of need laws regulated health care capital projects, services, and
expenditures including long-term care services and facilities through a state planning process
that balanced need, costs and consumer protection. Proponents of certificate of need laws
hold to the view that the laws help to control health care costs and assist in ensuring quality
of care and access to care by limiting large expenditures and acting as a participant in the
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health planning process. Detractors hold to the view that the laws were ineffective in limiting
costs or the construction of hospital beds and that managed care will address the issues of
cost, quality and access. Commission members studied these arguments, focusing on their
application to the Maine certificate of need laws and the experience of the Department of
Human Services, regulated entities and interested parties with the laws.
The Certificate of Needs laws, which were first enacted in 1977, state the findings of
the Legislature and the purposes of the laws in 22 MRSA, chapter 103. Current law on the
findings and purposes reads as follows:
Findings:
The Legislature finds that unnecessary construction or modification of health care
facilities and duplication of health services are substantial factors in the cost of health
care and the ability of the public to obtain necessary medical services.
Purposes.:
The purposes of this chapter are to:
A. Promote effective health planning;
B. Assist in providing quality health care at the lowest possible cost;
C. Avoid unnecessary duplication in health facilities and health services and ensure
that only those facilities that are needed will be built or modified;
D. Assure that state funds are not used to support unnecessary capital expenditures
made by or on behalf of health care facilities;
E. Provide an orderly method of resolving questions concerning the need for health
care facilities and health services which are proposed to be developed;
F. Permit consumers of health services to participate in the process of determining
the distribution, quantity, quality and cost of these services; and
G. Provide for a certificate of need program which meets the requirements of the
National Health Planning and Resources Development Act of 1974, Public Law 93641 and its accompanying regulations.
The commission examined these purposes and agreed to recommend revisions to
address changes in the health care field as follows:
• repeal of the Maine Health Care Finance Commission,
• the repeal of the federal certificate of need requirements,
• the current state of the delivery of health care services,
• the payment for health care through insurance, health benefit programs, carriers
and health maintenance organizations,
• the changes in the health care system as a result of managed care, and
• the current status of the Medicaid program.
During its work the commission accepted information from and spoke with members
of the public, representatives of hospitals and physicians' offices in their capacities as
regulated entities, representatives of state agencies, representatives of interest groups and
representatives of insurers, managed care entities and 3rd party payors in their respective
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capacities. Formal presentations to the commission were made by the HMO Council, the
Maine Medical Association, the Maine Hospital Association, Blue Cross Blue Shield of
Maine, the Muskie School of Public Service, University of Southern Maine, the Office of the
Attorney General, and the Department of Human Services.
The commission accepted and took into consideration materials pertaining to the
certificate of need process in Maine and in other states. Appendix C is an overview of the
scope and monetary thresholds of certificate of need-regulated services in 38 states completed
in 1997 by the Missouri certificate of need program. Appendix D is a chart comparing
certificate of need laws in the 50 states. This chart compares review criteria for capital and
equipment thresholds, new health care services and review of non-hospital equipment
acquisitions. Appendix E is a flow chart of the certificate of need review process within the
Department of Human Services. Appendix F contains a summary of certificate of need
activities in Maine from 1979 to 1995. Appendix G is a guide to the Maine certificate of
need process compiled for the American Health Planning Association in December, 1996.
Appendix H contains a statement of the Maine Medical Association, entitled "The Case
Against Certificate of Need" and prepared for the commission in December, 1997. The BNA
Health Law Reporter published a report on certification of need in September, 1997 entitled
"Few Alternatives Seen as CON Laws Are Threatened by Rise of Managed Care," a copy of
which is included as Appendix I. The National Association for Home Care completed a
telephone survey and report on certificate of need in September, 1995, a copy of which is
included as Appendix J. Appendix K contains a paper entitled "Effects of the Deregulation
of Certificate of Need (CON) Requirements" completed by the Health Care Advisory Board
of the Advisory Board Company in November, 1996. Appendix L, entitled "Pros and
CONS: Is There Still A Need for Certificate of Need?" was published in the May/June, 1992,
issue of HealthCare Alabama. "A National Look at CON Laws," published in Michigan
Hospitals, February, 1989, is contained in Appendix M.
III.

Commission Recommendations

The commission makes the following recommendations to the 1181h Legislature and
to the Joint Standing Committee on Health and Human Services. These recommendations
will be contained in legislation to be printed later this session under the title "An Act to
Implement the Recommendations of the Commission to Study the Certificate of Need Laws."
The recommendations of the commission include the following:
CON process issues
=> Amend the CON purpose statement to update it and focus it more on the development and
availability of care, access to care, supporting choice while avoiding duplication, ensuring
public participation in the CON process and seeking a balance, to the extent it is consistent
with the purposes of CON, between competition and regulation in the provision of health
care.
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Change the CON Advisory Committee provisions: require the committee to review and
comment on criteria for the CON process and the state health plan, review the CON process,
provide advice to the Commissioner of DHS, review an annual report on CON from DHS.
Delete outdated provisions on staggered membership. Delete the provision on serving until
the successor is confirmed. Limit service to 2 4-year terms. Separate the CON Advisory
Committee provisions from §307, the review process.
Add a community informational meeting to the CON process, convened by DHS, within 30
days from filing the application, to provide information to the public on the application.
Streamline the CON process and timeframes. Allow for re-application 1 year from the prior
application.
Extend the time period for subsequent review for activities from 1 to 3 years.
Separate nursing facility provisions from § 307, the review process.

CON applicability issues
~ Require that all monetary thresholds are to be reviewed by DHS each year and adjusted to
reflect changes in the Consumer Price Index medical index.
~ Combine the provisions on transfer of ownership, acquisition by lease, donation and transfer
and acquisition of control.
~ Exempt from CON review acquisitions of major medical equipment that is replacement
equipment or equipment used on a temporary basis in the case of a natural disaster, major
accident or equipment failure.
~ Allow ambulatory surgical units licensed on 111/98 to use capacity in existence on 111/98
without CON review.
~ Apply CON to health care facilities, including diagnostic and treatment centers, excluding
physicians' practices, nursing facilities covered in a separate provision.
~ Apply CON to nursing facilities, to the extent of capital expenditures above $500,000 or 3!1!
year operating costs at or above $350,000, and for increases in nursing beds.
~ Retain the threshold for major medical equipment at an aggregate cost of $1,000,000
(exempt temporary and replacement equipment, and cases of natural disaster, major accident
or equipment failure).
~ Retain the threshold for capital expenditures for facilities at $2,000,000 (exempt temporary
and replacement equipment and cases of natural disaster, major accident or equipment failure
and exempt expenditures for parking lots and garages, information systems, communications
systems and physician office space).
~ Require review of new health services provided by facilities that cost over $100,000 or with
3!1! year operating costs at or above $350,000. Exempt extensions of current services, within
the defined service area, through the purchase of new equipment costing in the aggregate
within 1 year less than $1 ,000,000.
~ Exempt discontinuance of a health service from CON review.
~ Apply CON to increases in licensed bed count in facilities and nursing facilities and to
increases in licensed bed category.
Other issues
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~ Require DHS to convene meetings on the CON process and to report on CON to the Health

and Human Services Committee by January 1, 2001.
~ Require DHS to adopt, through rulemaking under Title 5, chapter 375, all rules, standards
and criteria required for the CON process. All existing rules to be redone at the same time.

G:\OPLALHS\LHSSTUD\CONRPT.DOC
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APPENDIX A
RESOLVES 1997, CHAPTER 82

~PPROVED

CHAPTER

82

JUN 1 2 '97
BY GOVERNOR

RESOLVES

STATE OF MAINE

IN THE YEAR OF OUR LORD
NINETEEN HUNDRED AND NINETY -SEVEN

H.P. 734 - L.D. 998

Resolve, to Establish the Commission to Study the
Certificate of Need Laws
Emergency preamble. Whereas, Acts and resolves of the Legislature
do not become effective unti 1 90 days after adjournment unless
enacted as emergencies; and
Whereas, a study of the State's cert.ificate of need laws is
necessary to enable the State to plan for changes in the delivery
of health care; and
Whereas, at least 6 months are required for a study of the
State's certificate of need laws to be completed in a thorough
manner; and
Whereas, in the judgment of the Legislature, these facts
create an emergency within the meaning of the Constitution of
Maine
and require the following
legislation as
immediately
necessary for the preservation of the public peace, health and
safety; now, therefore, be it
Sec. 1. Commission established. Resolved: That the Commission to Study
the Certificate of Need Laws, referred to in this resolve as the
"commission," is established; and be it further
Sec. 2. Membership. Resolved: That

the

commission consists

members appointed as follows:
A. Eight members appointed by the Governor as follows:

1-1974(5)

of

15

( 1)
Three representatives of the Department of Human
Services, one each from the Bureau of Elder and Adult
Services, the Bureau of Medical Services and the Audit,
Contracting and Licensing Service Center;

·~

)

(2)

One member of the public;

representative
of
the
Maine
( 3)
One
Association, representing large hospitals;
(4)
One
representative
Association;

of

the

Maine

(5)
One representative of a nonprofit
medical service organization; and

Hospital

Health
hospital

Care
and

(6)
One representative of physicians,
representing
members of the Maine Medical Association; and
B.
Seven members appointed jointly by the President of the
Senate and the Speaker of the House of Representatives, as
follows:

I (1)

One representative of physicians,
representing
members of the Maine Osteopathic Association;

"(2)

One member of the public;

(3)
Two Legislators, one representing the
party and one representing the minority party;

majority

(4)
One
representative
of
the
Maine
Association, representing small hospitals;

Hospital

( 5)
One representative of a health insurer licensed
under the Maine Revised Statutes, Title 24-A; and
(6)
One. representative
Maine; and be it further

of

the

Home

Care Alliance

of

Sec. 3. Appointments. Resolved: That all appointments must be made
no later than 30 days following the effective date of this
resolve.
The appointing authorities shall notify the Executive
Director
of
the
Legislative
Council
upon
making
their
appointments.
When the appointment of all members is complete,
the Chair of the Legislative Council shall call and convene the
first meeting of the commission no later than August 1, 1997.
The commission shall select a chair from among its legislative
members; and be it further

2-1974(5)

Sec. 4. Duties. Resolved: That the commission shall study the
application of the State's certificate of need laws,
their
effectiveness
in
ensuring
access
to
health
care
and
in
controlling costs, the need for modifications to address the
changing health care system and alternative methods of meeting
the goals of the laws.
In examining these issues, the commission
shall consult with the public, providers of health care and
insurers and other 3rd-party payors; and be it further
Sec. 5. Staff assistance. Resolved:
That the Department of Human
Services
shall
provide
staffing
and
clerical
services
as
requested by the commission; and be it further
Sec. 6. Reimbursement. Resolved: That the commission members who
are Legislators are entitled to receive the legislative per diem,
as defined in the Maine Revised Statutes, Title 3, section 2, and
reimbursement
for
travel
and
other
necessary expenses
for
attendance at meetings of the commission.
Other members are not
entitled to compensation or reimbursement of expenses; and be it
further
Sec. 7. Report. Resolved:
That the commission shall submit its
report with any accompanying legislation to the Joint Standing
Committee on Health and Human Services and to the Second Regular
Session of the 11Bth Legislature by December 1, 1997; and be it
further
Sec. 8. Appropriation. Resolved:
That the f o 11 owing funds are
appropriated from the General Fund to carry out the purposes of
this resolve.
1997-98
LEGISLATURE
Commission to Study the Certificate of
Need Laws
Personal Services
All Other

$550
500

Provides funds for the per diem and expenses
of the legislative members of the Commission
to Study the Certificate of Need Laws.

LEGISLATURE
TOTAL

$1,050

Emergency clause.
In view of the emergency
preamble, this resolve takes effect when approved.

3-1974(5)

cited

in

the
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APPENDIXD
STATUS OF
CERTIFICATE OF NEED
BY STATE

STATUS

State
Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
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Maine
Maryland
Massachusetts
Michigan
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Montana
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Ohio
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APPENDIXE
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CERTIFICATE OF NEED
REVIEW PROCESS
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APPENDIXF
SUMMARY OF
CERTIFICATE OF NEED
ACTIVITIES
1979-95

lJL:I'I\H 1MEN 1 OF IIUMI\N SLHVICL:..;
DIVISION OF I'ROGRI\M 1\NI\L YSIS 1\ND DEVELOrMENl
SUMMJ\I~Y

1~1.

PIWPO~;I

<TIHIFICI\lF OF NfTO ACTIVITIES 1979-95

i

fh

1,,,, 1

N'J

!l

811

S'>1. 7~9 900

10}

SGl.)2l.'"·'i

40

$0,202,940

63

$16,394,921

2

$30,000

VII \.J J\C I lVII

TOTAL PHOJECIS

or

1~·'I}

N,.,

19'l)

1.?0

S78 151.529

100

$147.505.010

64 $27,433,643

!iG

$7,171,471

58

$3,200,520

2

$41,510

0

$0

6

$48,093

19'!4

1995
116 $54.667.263

1996
0

$0

LETTERS OF IN I lNT
Withdrawn

1. Nol subject to review
2. Elected not to review· (N.I\.)
3. Waiver A**
4. Waivers·· (N.A.)
5. Waiver E**
SUBTOTAL. Letters of Intent/waivers
APPLICATIONS REVIEWED

6. Approved

4

$4,778,654

12

$5,602,334

14

$18,945,911

12

$9,044,057

11

$5,343,500

52

$13,061,602

77

$22,027,255

80

$46,421,064

68

$16,215,528

75

$8,592,113

0

$0

36

$46,698,298

25

$40,300,711

40

$31,730,465

32

$131,289,482

41 $46,075,150

0

$0

25

$40,208,146

19

$33,234,133

11

$20,488,161

15

$9,731,683

37 $42,525,150

9

$92,512,722

24

$102,244,405

0

$0

-9

$2,449,549

0

$0

7. Approved with modification
0. Elected not to review (N.A.)
SUBTOTAL, Approved

25

$40,208,146

19

$0

11

$20,488,161

37 $42,525,150

Operating costs avoided

9. Capital costs reduced from #7 above
10. Disapproved
11. Withdrawn pending recommendation to disappr

11

$6,490,152

1

$1,531,962

3

$7,906,398

1

$0

1

$1,350,000

3

$4,112,862

3

$83,475

5

$26,595,528

3

$2,200,000

22

$2,452,431

0

12. Expired/Inactive (failure to respond to

0

requests lor necessary documentation)

13. Withdrawn lor reasons not directly related

2

$1,421,754

1

$800,000

2

$0

0

4

$5,644,824

28

$10,442,304

15

$29,045,077

4

to CON standards

14. TOTAL capital costs avoided as a direct

11

$6,490,152

$3,550,000

result of CON standards: Items 9-12

Cumulative capital costs, 1991-95:

Proposed:

$402,411,668

Reviewed:

$296,094,106

Avoided:

$55,172,357

Cumulative capital costs, 1979-95:

Proposed:

$1,293,223,460

Reviewed:

$1,029,033,958

Avoided:

$194,961,849

• ENTR- equivalent to an approval.
•• WAIVER A- Hospital new health services; no adjustment to financial requirements for additional operating costs; WAIVER B- Hospital minor projects;
individual hospital development account used for adjustment to increase financial requirements; WAIVER E- Nona cute services/projects with no
significant new costs to health care system.
(N.A.) - No longer applicable.

APPENDIXG
INFORMATION ON THE
MAINE CERTIFICATE OF NEED PROGRAM

Maine
Key State Contact

0

l'iame/Titie:
Organization:

c

()

0

c

Address:
City I State/Zip:
Phooe/E-mait:

John Dlck·:-ns. Director
Di\' ot' Pro~ .-\..--:al\'sis ancl De,·. o~r o:· [ f!rh
Ping/Res/De\', Dept of Human S\'cs
35 An tho:~:: .~,\·e. State House Sta =l l
August<~. :.:~~

u

Data Contact

o;·:
l'iame/Title:
0" Organization:
0..',
0 ,.,i
Addr ess .·
l-. :City/State/Zip:
Phooe/E-mait:

--·
O·

0-t33.3-00 1I

\\'arren B,1rtlcct. D~rcnor
O~·iict· rJl' f-k<1\t!~ Dat<1 f.;_ Proc;ram 1\!!:!n;:.
E3ure<1LI ot· Healch. St<tt<..: Ho'i.tse Sta~;:: l t
!51 C:tplta! St:ect
Augusta. 0!E 0..;333

'207;G·2~·5.;2.;

0

c.:
-·.:

State Health Plan Contact

Certificate of I'ieed Contact

Ellen 1\aot·.
Oft' of D:1t<1. Resources&. Vital Stats
Dept of Hur:1an S\'CS
35 Anthon:: :\':e. State House Sta # I1
.-\ugu s ta. 0 r:::: 0-1,333-00 1 I

John Dickens. Director
Di\' of Pro~ :\nal\·sts and De\·, Off of H!th
Ping/Res/De\·. Dept of Human S\·cs
35 Anthony A\·e. State House Sta #II
Augusta 1\!E 0-i-333-00II

207 /62~-5~~3

207/62-i-5.;·2.;

Health Plans?

Sta tev.ide: 0 Yes @No
Local: 0 Yes @ r\o Date(s) ofla.:esc p!an{s)?
Are there a.I.'J local heCLlth planning enticies s:.LCh as HSA.s: business. labor or other health
coolitions. o:- ocher entities:
0 Yes @ 1\"o

Publications:

D Facili(V Plan 0 Specific S\·c. Plan

Public Data:

~Year

•

2000

~Other: S::1all :\rl!a VariaUon on Hlth
Status 1:1 t\!a!ne

D Ambulatory Care C8l Hasp. Discharge D i\·!ental Health C8l Vital Statistics
D Costs/Charges
C8l Long Term Care 0 Quality
0 Other:

@

Yes 0 No Has this sw:e e.\perienced any legislo.tiL'e changes in health planning. data or
regulation of serl'ices andjacilicies in the last year? If yes. please briefly eAplain:
Statu tory mandate for a State Health Plan by I /97, nursing homes ma_y· bank beds for
up to 4 yea:-s

@

Yes 0 No Any ~hea!cil reform" legislation? If so. tL·ho is the contact person i..r1clucling address/phone?
SHP (contact person abo\·e)

Other Plng Info LTC (:-\ursing Homes) CON Rev. admin. transferred to: Cathy Cobb. Bur. Elder & Adult
or Plng Efforts: S\'CS. DHS = I1. 35 Anthone Ave. Augusta. l\IE 0-±333: Prog Coord by John Dickens
CO?'i Impact: 0 Yes

0

c

"0
<1>

@

1\o

Does this state measure the influence and impact of CON?

Reports: t8ll\lonthly 0 Qu<:lrterly
Guidance:

~

~Yearly

Frequency of reports produced about state acU\iUes.

Legislatior1 C8l Rules and Regs D Criteria and Standards C!:: Other

<J)

z

-

Review Period:

120

t

Process Chart:

Letter of lnte:!: !5 c!:\·;s to r~,·i::w and d•;termC!1~ ::·co~; i;; rec;ctir~d (U'l:1COr-:\~kt~. rr.a·: as:.,; for addiUonallnformaUon.
A;:>plica.tlon CJ.."'. t:·~ s·.tl;:-1\it:~d 30-365 d;1;:s a.':e: l~::~r of l:::e:1t. Completeness c~:~c~::.l5 c!.1;:s. app!tca.."1ts ha·:e 30 d:-.:::; t·J
r::::,~a:-t:! Public ~·o:ice v.ith 30·C..ly P'~:-h;d wt-.-e:--. !:-.:~:!~::::·:! i:-.dt•;\du.:tls may r';!cr..J.:.·~~ u pu~t:c h:::~1.:-L--:g. Analysts and
r~corr1:1\~::.:!.1l:J~..; ·;.~:.."ir: 9·J days. ma:: l!<' cxt~r.de.:! 60 c!.1;:s (a-:!d 60 more~· pub!.:-: b·a..~_..._g c::l!lc:!J. Decision Is made b;: t.::c
C c::1~:::;~;..; ~:::- ',\-::.:-:::-: 9'J c!.tys. Judie lal revle-;r; of l."-1~ <.!~'-·:::::0~1 is r.l:td:! af~cr 3) c!~lYS ti a;:;~t~L~:t..-..:. conlpcUtar, or public
~;.;;:-~;:L::; {~-::c..):~s::!~J.:..ion by Cor.1::Us~ia:~~r Is alsu posstb:d. Further appeal wcu!d pro5:-~ss to L'lc court systtin.
(j~::t:..!cc co:-; f,.;w c!lart (1\':Jllabte upo:1 request).

0

<1>

u

Enter 8.\'erage number of days in 1995 to process applications
from when it is deemed complete to the occurance of the final decision.

compiled by che Missouri Cercijkate of 1\'eecl Program for che American. Health Plan.n.in.g Association. on December 24. 1995
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Maine
I

--

Certificate of l'ieed (CO:;") Contact Information
l'iarne/Title: Jo:m Dickens. Direcwr
Organization: Di\' of Proo; .-\n::tl\·sis and DC\', Oft' or HlLh
Plng/RL·::;/Dc\', Dt:pt or Human Svcs

0

c

u

0

Voice Phone: 207 /624-5-12-t

c
0

Fax: 207/62-1-5431

Address/City/State/Zip/Phone:
35 Anchony A•:e. State House Sta ;: l l
A.ugusw.. i\!E 0-±333-00 ll

E-mail:

If not "Certificate of Need"

u

FY96 CON Budget?
8250,000

U'hat i.s !JOL:r

et!tcnta:e narnc'?

I

Fac. changes: (!)Yes 0 l\o Re\'iew changes of owners or operators for nursing homes
or hospitals or others (specify): all healch care faciUties & operators
Population:
1.065.066 (under age 65) +
162.862
(65 and over) = 1,227,928 Total Pop.

J

(wtless oc/:enl'isc noted. Ute 1990 censtLS cta:a is t:..Scclfor this state: ic i.s tLSed as che common denomina:or
to dcL·elop compara(f.L·c mtes wnong states for capacicy and resources)

0
0

CON staff size?
5

No. of Facilities: Number of facilities this state currently has in the following categories:
--.40_ Hospitals
_.169_ f\:ursing Homes
Resid. Care Fac.
_A_ Psychiattic

Q)

0.

(./)

Bed capacity: f\umber of beds in health facilities in tJ1is state cutTenUy includes the follO\ving:
.4.376 Hospitals 9,437 Nursing Homes
........... Resid. Care Fac.
558 ....... Psychiatric

0

c
0

:.;:::::

High tech eqpt: Number units of equipment in this state currently includes the folloY-.ing categories:
_0_ Gamma Knives _9_MRis _2_Lithotriptors __D_PETs ___lL CTs _B_Linear Acccl .

....0Q)

FY96 Activity:

0.

0

Hospitals

l'iursing Homes

Freestanding

Mobile Svcs

Total Dollar
Approved Dollars
No. Applications

I0

CON Fees:
Thresholds:
Final Decision:

c

New Bed
Moratoriums:
"0
Major Med Eq_pt
Q)
a>
Hlth. services
Z covered by CON:
0

-.
t

Q)

()

Comments:

TOTAL
849,917,886
839,475,582
56

81,000 per 81 million of capital expenditures
Equipment: S 1,000,000

Capital: 8500.000

New Service: S 155,000

Commissioner. Dept. of Human Services

D Hospital
D Other
Review:

~LTC

General
Notes:

~Hospital-based

181 Acute Care
181 Air Ambulance
181 Ambul. Surg. Ctrs.
~ Burn Care
181 Cardiac Cath.
181 Bus. Computers
181 CT Sca:1ners

181
D
181
181
181
ll:il
181

~Freestanding

Gamma Knives
Home Heallh
!CF /:\!R
Lithotripsy
Long Term Ca~e
:\!ed:caJ Off1ce s:cgs.
MobUe Htgh Ted;

~

C!il
t8l
~
~

CS
181

!81 Mobile D None

~ Radiation Therapy 181 Ulu-a-so·.:~;c!
1\!Rl Scanners
D Other:
i':eo-natal Int. Care ~ RehabilitaUon
~ Renal DiaJvsis
Obstetrical
~ Resid. Ca;e Fac.
Open Heart
Organ Transplant ~ Subacute Care
~ Substance Abuse
PET Scanners
181 S11ing Beds
Psychiatric Svcs.

Guidelines instead oi standards: criteria in statute

. i

(most hiswrica data is !or FY9o 7/ l/95-6/30/96 ... !ees/thn!s olds/moratoriums;other as ot Sept. 1996)

compUed by the Missouri Certificate of l\'eed Program for the American Health Planning Association on December 2-+. 199,

page 30

APPENDIXH
"THE CASE AGAINST CERTIFICATE OF NEED"

Gordon H. Smith, Esq.
Maine Medical Association
December 4, 1997

The Case Against Certificate of Need

1.

Certificate of Need was historically enacted to review capital expenditures in
hospitals. A historical review of the development of Certificate of Need legislation
at both state and federal levels indicates that neither statute contemplated
extension of the Certificate of Need requirement to other than health care
facilities. The reason for this is a very simple one. The purpose of Certificate of
Need was founded on the reasonable cost reimbursement method which applied
to hospitals and did not and does not apply to other health care providers. This
reasonable cost reimbursement formula assured that hospitals would be
reimbursed for the cost of all capital equipment for facilities and equipment
regardless of use or need. Under reasonable cost formula, hospitals were
reimbursed for all capital costs incident to those acquisitions, whether or not the
facilities were ever opened or used or whether or not the equipment was ever
used to provide a single service. Recognizing this reimbursement situation and in
an effort to deter the development and duplication of unnecessary facilities and
services, the United States Congress passed the first Certificate of Need Law in
1972. Maine's law has closely mirrored the Federal law, including changes in the
Federal 1974 legislation entitled "The National Health Planning and Resources
Development Act." Providers of services other than facilities and now hospitals
as well, are reimbursed under a variety of methods, including capitation and
through negotiated fees. This difference in reimbursement alone assures that
today any facility purchasing significant major medical equipment or otherwise
expanding. will be certain that the equipment or expansion is needed in the
community before it is purchased or built. If they purchase the equipment and the
need is not there, the provider will face financial loss. No one is guaranteeing
their payment to them. In this age of market-driven managed care, CON is an
anachronistic regulatory tool.

2.

As noted by Stephen Wessler in his recent presentation to the Commission, the
Certificate of Need Law is a franchising mechanism that can not be reconciled
with the competitive aspects of health care happening in some markets in Maine
presently. The trend nationally is in favor of repealing Certificate of Need Laws
which franchise inefficient providers and inhibit innovation and competition. Many
states, including Arizona, Kansas, Minnesota, Idaho, Utah, New Mexico,
Louisiana and California, Colorado, Wyoming, South Dakota, Texas, Florida,
Montana and West Virginia, have repealed their Certificate of Need Laws as they
apply to hospitals, and, in recent history, no state has extended the requirement
to a physician's office. In the last year alone, 32 states have changed their CON
laws and four more states, North Dakota, Ohio, Pennsylvania and Nebraska,
repealed their laws altogether. For example, Wisconsin now subjects only
nursing homes to CON review and Indiana's CON program has been limited to
psychiatric hospitals and long-term care facilities.

Gordon H. Smith, Esq.
Maine Medical Association
December 4, 1997
Page2

3.

Care delivered within a hospital is care delivered in the most expensive setting.
The Federal Government, business and labor groups, as well as private insurers
have all taken active steps to remove the provision of health care from the
hospital setting when this can be done without compromising the quality of care.
Require non-institutional providers to go through a Certificate of Need process
puts them in a non-competitive position relative to hospitals with respect to ability
to devote the necessary time, money and personnel to the Certificate of Need
process. Time and cost associated with achieving a Certificate of Need can be
as much as a year and tens of thousands of dollars with no assurance of
success. In the meantime, necessary medical services may be denied to
patients.

4.

The Department of Human Services retains within its Certificate of Need Law the
ability to grant the Certificate based upon certain conditions. The granting of such
conditions can be very arbitrary as pointed out by John Dickens in his
presentation to this Commission last meeting.

5.

State regulators should not be permitted to restrict equipment or services, thus
preventing its use by any and all patients when the State's share of the cost of the
Medicaid program represents only a fraction of health care expenditures in Maine.
The physician portion of Medicaid, for instance, represents less than 4% of the
Medicaid budget!

6.

Over the past two years, a Commission authorized by the Legislature has
examined the issue of competition and regulation in health care and did not
recommend expanding CON. Neither did the CON study conducted by the
Human Resources Committee in 1986. In fact, three study Commissions in the
past 12 years have rejected this approach. This Legislature itself has defeated
similar proposals at least four times since 1978.

7.

Maine patients should have a choice with respect to surgical locations. All over
the country, patients are finding out-patient surgical facilities convenient to use, of
high quality, and frequently pay less for the service then when it is offered in a
hospital. Patients throughout Maine are being denied this choice by a highly
restrictive CON law.
A recent national publication (Orthopedic Practice
Management, Oct. 1997) stated that Maine's CON laws were the most inclusive
of all such laws in the country.

Gordon H. Smith, Esq.
Maine Medical Association
December 4, 1997
Page 3

8.

Several efforts have been made to assess the impact of CON review on health
care costs. A number of studies have utilized sophisticated regression analysis
techniques in attempts to compare various measures of hospital utilization and
costs in states before and after enactment of CON reviews or between states with
and without CON programs. A review of these studies was prepared by the US
Congressional Budget Office in 1982. In general, studies that examined the
relationship between CON review and hospital unit costs (e.g., cost per
admission) have found no solid evidence that the presence of such programs has
reduced such costs. (Sloan, 1981 and Policy Analysis, Inc., and Urban Systems
Research and Engineering, Inc., 1980). Other studies examining the extent to
which CON programs controlled growth in hospital use either found only a very
tenuous relationship between the presence of a CON program and reduced
hospital use (Salkever and Bice, 1979) or no relationship at all (Sloan, 1981).
This report, sponsored by the Federal Department of Health and Human Services
concludes that hospital CON programs may actually have increased hospital
costs from 1968 to 1972 by increasing the rate of growth in assets per bed.

In 1987, the Federal Trade Commission found the CON requirements actually increased
hospital prices by 4%. In addition, the study found that hospital expenses were higher in
states that have CON laws. According to the study conducted at the request of the
FTC's Bureau of Economics, there is "no evidence that CON laws have resulted in the
resource savings they were purportedly designed to promote." According to the Bureau,
"recent plans and decisions to repeal CON laws in some states should increase
consumer welfare."
Given overwhelming evidence against the efficacy of the CON process in· controlling
costs, it is not surprising that the trend across the country is to repeal CON laws.
F:/GHSICON12·97.doc

APPENDIX I
"FEW ALTERNATIVES SEEN
AS CON LAWS
ARE THREATENED BY THE RISE OF
MANAGED CARE"

Lead Report
Certificate of Need
FEW ALTERNATIVES SEEN AS CON LAWS
ARE THREATENED BY RISE OF MANAGED CARE

Certificate-of-need laws may ce slipping aw·ay in a
number of scJ.tes, but there is r::o consensus yet as to
what should take their place, according to interviews
with regula tors, industry offic!a!.s, and researchers.
The trend, while sometimes overstated. is clear. Certificate-of-need (CON) laws, originally intended to bring
health care costs under control by preventing facilities
from expanding unnecessarily, h2:;e been abolished in 13
states and whittled back to a she!l mothers.
Thirty-seven states and the Dist::-ict of Columbia
still have CON laws in sorr.e forw, but they range
from broad reaulation in Ma~e. Connecticut, and
West ViPinia t~ nearlv nothir::g in states like Louisiana, acc;rding to an analysis by Thomas R. Piper,
executive director of Missouri's CON program.
.'
Critics say CON laws are no longer needed, that tb:e
rise of managed care has kept cases under control far
more successfully without the bu:de!1 of government
regulation.
Some c::it:cs. like Nebraska S-=:-:. Kate E. Witek (I),
one of the leaders of the successful driv·e earlier this
year to phase out virtually all of tte state's CON law~,
sav little else is necessary now t.hat managed care IS
firinlv in place.
;:
Others, like Georgia Rep. L\L "Buddy" Childers (D),
sponsor of the unsuccessful at:e:::::?t earlier this year to
repeal Georgia's CON laws for hospitals (6 HLR 427,
3/20/97), said any problems that ar...se after CON rep~
can be handled through other me:ms. such as funding
pools to support indigent care ar:d teaching .hospitals. ·
Others sav the future lies in commumty-levei · efforts that fall short of active re~Jlation. Some, like
Piper, believe in striking a balance between CON and
managed care. with governme!:!c acting as a watchdog
to provide "checks and balanco_s" in the new marketdriven system.
Is CON Out Of Date?

The general idea of CON la-;:;s is to hold health co~
down by keeping hospitals and other health c.are fac~
ties from exnanding unnecessaril:: and buymg eqUipment thev do not need. To preve::1t this. the facilities
must sho.:V why they need new C:?.!Jital projects, equipment. and exnensive services.
Starting in. 1974, states we::-e required by federal
law to have CON programs to qualify for certain
health care funds. but the fede::-3.1 mandate was repealed in 1937 and the rollbacks began.
· .
Some CON critics argue that t!le laws simply do not
work ve::·; well. In Nebraska. t.Je::e never was a high
rejection· rate to begin with. but the process was
undermined over the years bec:1use lawmakers regularly pushed through exemptions :or hospitals in the!;: .
disi:ricts. according to Witek.

In Texas. which abar.c!oce~ it.s CON program in
1985 a similar history o! fa·;r:;:-:tism .and ineffectiveness' has made it hard LJ st::- up an;; interest in
rev·iving the program, acc:;r:E::g to Lisa McGiffert, a
senior policy analyst wit.: t.:e Southwest Office of
Consumers Union.
"It was extremely influecc~ by money and politics.
There was a lot of contro;ersy about who got .approved and who didn't," D-!cGIEert said of t!::e old CON
program. Moreover, the commission that ran ~he program did not do what it was c!:arged to do, whrch was
to· hold down costs, she said.
·· :
"'In addition few econooisw belie'le CON laws had
any significa~t role in keepir:g hospitals from adding
unnecessary beds and rr.any belie'le the Ia ws . ~a.ve
been used by existing hospitals to keep ne.w fae1litiE7
out of the market, accordi:g tD Paul Ginsourg, president of the Washington, D.C.-~ased Center for Studying Health System Change.
. ·
.·
Defenders of CON la?i"S disagree. Dean Montgomerv, executive director of the Northern Virginia
Health Systems Agency, said CON laws are "not at
panacea," but a planning tooi :.bat has had some effec
on costs, quality, and access ;;:e::-e the laws have been
applied consistently .. ·
.
·
.· .
The rise of managed care has cnanged the prcture,
however, achieving success £n containing costs that
CON never achieved. · . ·
·
··. ·;"I think [CON laws] did work, but now thefre out of
date with the managed Cl..'"e environment,". said
Childers.
·
One significant. exception has been long-term care.
Even states that have e:C:ed virtually all CON reviews, such as Louisiana and Ohio, have left .the
process in place for long·te..":::l care, largely as a way
of controlling Medicaid coSi:S. Medicaid pays for more
than half of all nursing home bills in the country and
long-term care services. ac::mmed for 35 percent of
all Medicaid exnenditures in 1994, accordmg to the
Kaiser Commission on the Future of Medicaid. · ,.,
In Ohio, legislators agreed to protect CON for longterm care because building spree-S in non-CON s+...ates
like Arizona, Utah, and Coiorado "almost bankrupted
Medicaid in those states," a~rding to Bob Thirnrnes,
president and chief exec:1C.ve officer of the i\1iarni V~
ley Health Improvement Council in Huber He~ghts, Ohi.o.
Although Wyoming dropped its CON requ1rerr:ent IIl
1935. the state continues to limit constructlOn of
"swiilg beds" and nursir::g hone beds, Dan P~r~ue,
vice president of the Wyoc::ting Hospital Assoc1ation,
told BNA. "It's kind of a quasi-CON law," he added.. ·
Costs, Access, And Quality
; ·':~ ~
Those who sunnort CON !aw:s. s~~ the laws
not
just about controiling costs ~u: are intended to guarantee quality and access as -;;ell. It is these goals that
are in jeopardy, they say, :.s CON laws are sc3.led back
or repealed outright.
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In Nebraska, where Go•/. E. r>-,jamin Nelson (D)
signed a bw e:1r!icr this y~ar t
will end virtually
all CO~ regulation within abot.:~ t·;:o years, CON supporters worry that ambulator:; surgical centers will
threaten the survi·;al of commu:-:!~1· hospitals by entering markets and "cherry-picking·· the best cases. That
would lea•/e the comr:-~unitv l:'Jsoitals to treat the
people with more severe ill~esses" and less ability t.o
pay for the tre:1tment. they say.
"They didn't e'len feign an alternative" to CON,
Nebraska Sen. Don \Vesely (I), chairman of the Senate
Health and Human Services Cor.~'"7littee and a defender
of CON, s:1id of the critics who pt1shed for the repeaL
"It was as if nobody had any wor.ies about thal" · .
The Nebraska law includes a t-;r;o-year moratorium
on new hospital and nursing horr:e beds and phases out
the CON review of ambulatory ~rgical centers by the
end of 1999. Like Ohio and Louisiana, Nebraska will
keep long-term c:1re under CON review. Other than
that, however, there will be "essentially no state
reaulation" of new health facili:·r construction and
eq~ipment purchases after two years, Wesely said.···
When run correctly, CON prog!'ams ask the right
planning questions, Piper of M!.ssouri said .. He noted
that managed care supporters promise not JUS_t lower
costs but improved access and i.r::lproved quallty. But
they also want total deregulation, "which essentially
means, 'Don't watch us,' " he said.
"That's the wrong promise."' Piper said. ·"We
shouldn't be in the honesty game. We're in the checks
and balances game."
Suooorters of CON la•.vs be!.:e•:e the critics have
little' to offer other than ideologic:al arguments against
government regulation and in fa.~or of letting the
market sor: out the problecs or the health care
system. "If you oppose it, that's t.::e only argument you
really have," Montgomery said.

fortable letting · ·- marke~ t:a:-:dlc the change in a
leaving it to a government-run
flexible way th,
system that is inflexible."
Community-Level Health Planning

Other analysts say the a!te'-lat!·:e, which mi~ be
evolving on it.s own rather L':;;:J as part of a consc10~s
effort, is scatterstwt hcaltll p!a::r:ing "efforts thJt Will
be run at the community le'ie! and va_ry from .county
·' ·
··
·•.
to county. ·
That has been the afte::-z-r.a:.b L1 Ohio, where CON
review is being ph:1sed out for most services, according to Gretchen McBeath, a pa:-..r.e::- in the law firm of
Bricker and Eckler in Colur:1bus. Since the phase-out
began, there have been bui!d!r::g sprees in some communities, but others have see.:J. no change and there
appears to be no pattern that would allow people to
predict where health planning !s needed, she said.
As a result, some Ohio cor.:.mnities are starting to
tal~ about setting up health planning mechanisms,
generally involving the city ccuncil or a local health
planning agency, while othe:s ha.ve seen no need for
them, i'tlcBeath said.
One Ohio community wl:::ere health planning .has
continued is l.Vllami Valle•r, w-hlc.J includes Dayton and
Springfield. There, the i'tllarni Valley Health Improvement Council has been taking a more low-key approach to health planning. It rr:.onitors the construc~on
of new facilities, reports ca:a to the commumty,
brings players toge~her to resoi•;e disputes over proposed expansions, and coor;iir:a:es volunteers who repon access problems and ot!J.e: trouble spots.
.·
Thimmes, the president of t..::.e agency, said he sees
it as a model for other cor..!:l!!Ili:::ies to· examine and
adjust to their needs ii they are t:jing to set up local
health-planning mechanisms.
Checks And Ealances

Some Constraints Ccnsidered
Still, not all of the critics would suggest letting the
markets ooerate with no safei:7 net at all. Childers
would set· up funding pools for indigent care ·and
teaching hospitals, in which hospitals either would
offer the services or pay the eqcrf.,·alent amount into
the pools to be redistributed to other facilities.
And although Columbia/RCA Eealthcare Corp. had
lobbied heavily in Georgia and some other states to
reoeal CON laws outright, Colurr:bia/HCA spokesman
Jeff Prescott said the company now is "taking a more
coooerative aooroach" to work out solutions in those
states that co·u-ld involve a balance between market
forces and government regulation.
Witek, however, said there was no need for a continued government role in Nebraska. other than the reviews for long-ter~ care and the ::1oratorium on new
hosoitai beds, which she said were intended mainly to
keep the repeal effort from getting bogged down by
too many issues.
"There are constant changes in the health care
market. Taking care of every e'te~tuality is impossible for everybody," Witek said. 'T::1 much more com-
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Others say the answer i.s to End ways for CON and
managed care to work togetl:e:.
.
Piper said many people falsely see the situation as a
"teeter-totter" pitting CON against managed care,
when in fact CON or some var.ation of it is necessary
to make sure managed care fulfills its promises of
lower costs, greater access. and greater quality. : .
"Whether you call it CON or something else, the
government has to have a role in the delivery of health
care services," Piper said. "We inspect restaurants to
see if the kitchens are safe. In the same way, we
should be inspecting and mocitoring health care to
make sure the access and qualit:r are there."
Left alone, the overall drive toward for-profit
health cJre has led to merge:s. closures, and buyouts
that have restricted comoetit!on in some areas, Piper
said. Still, he credited managed care with achieving
control over the rise of health costs, something CON
·
re•riew was unable to do for many years.
"That's why we need to work hand in band, rather
than at each other's throats," ?:per said.

· -By David NatheT, wit.f.;. contributions from
Kurt Femc.xe: and Tripp Balt::

1997 by The Bureau of National Affairs, Inc., Washington, D.C.
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APPENDIXJ
REPORT OF THE
NATIONAL ASSOCIATION FOR HOME CARE
ON CERTIFICATE OF NEED
FOR HOME CARE AGENCIES
AND HOSPICES

,Nov-03-9'7
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Jntroductioo
This report refteets infonnation gathered by tne National Association tor Home Care {NAHC) from a 1elephone 3urvey of NAHC's Fo11.1m of State Assooia1ions. The survey was complied in September, 1995.
Included in this repOrt is a state-by-state listing on licensure and certificate of need (CON) information for
Medicare-certified home care agencies, non·Meacate certified home care agencies, paraprofesSional
providers (home care aid, personal care aide, homemaker), Medicare certified hospices, non·Med!care
c:ertlfied hospices, temporary staffing aget"'cie:s, IV therapy providers. and home medical e(luipment provid·
ers.
A brief summary of the survey findings follcw.

Of the 50 states, Puerto Rico and the District of Columbia:
40 states re~uire Medicareooeertified agencies to obtain licensure:
37 states require non-Medicare-certified agencies 1o obtain licensure:
18 states ~qu1re home care providers (horne care aide,l:)ernonal care aide. homemaker) to

"a..···

obtain licensure;
39 states require Medicare-eertified hospice~ to obtain llce~~.<re;
37 $lates reQuire non·Medieare-certified hospices obtain licensure;

12 states require temporary $taffing agencies to obtain licensure;
18 states require providers of IV therapy to obtain licensure; and
5 states require home medical equipment providers to obtain hcensure.
Of the 50 states, Puerto Rico. and the District ot Columbia:
21 states rtQuire Medi~are-certified agencies to obtain CON;
11 states require non-Medicare-certified egencies to obtain CON;
4 states require home care provide~ (horne care aide, personal eare aide, homemaker) to
Obtain CON;
11 states rt(lulre Medleart..certified hospices to obtain CON;
4 states require non·Medicare•certified hoSpices to obtai, CON;

2 sta~es require temporary staffing agencies to obtail'l CON,
3 states require providers of IV therapy to Obtain CON; and
0 stat•s reQuires hQmt medical equipment providers to obtain CON.
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FACT BRIEF
This project was researched and written to fulfill the specific research request of a single
member of the Health Care Advisory Board and as a result may not satisfy the information
needs of other members. The Health Care Advisory Board encourages members who have
additional questions about this topic to assign custom research projects of their own design.
The; views expressed herein by third pany sources do not necessarily reflect the policies of the
organizations that they represent.
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FACT BRIEF
Effects of the Derezulation of
Certificate of Need (kON) R.ecmirements
November 18, 1996

RESEARCH METHODOLOGY
Owing the course of research, members of the Advisory Board staff contacted state agencies.
b~ital associations, consultantS, hospitals and health systems in order to determine the
unpact of repealing certificate of need (CON) regulations. In addition. researchers searched
tbc Mcdlinc. ProQuest Business Periodicals OnDisc and Lexis/Nexis databases. as well as the
Advisory Board's internal library of previously completed reports and secondary sources.
I

I

EXECUTIVE SUMMARY

l

Swe CON programs vary greatly and little statistical.evidence exists supporting the repeal or
maimcnam:e of CON. To illustrate the variety ·of CON legislation in existence, one source
proflled within the following repon noted, "If you have seen one state's CON program. you
have seen one state's CON program." As a result of the diversity and little identifiable
mtOrmation supporting either side. CON has become a very politicized issue. Sources
conw:ted indicated that hospitals and other involved parties base their decisions regarding
CON largely upon self-interest. For instance. a hospital that desires to purchase new magnetic
resonance imaging (MRI) equipment may be in favor of repealing CON legislation. while a
competing hospi~l that mairuains MRI equipment will be opposed to repeal~ng CON
legislation.
A

~jor problem with detennining the impact of repealing CON is that the stares that have:

rcpc:a.led CON no longer track the statistical information necessary to determine the impaCt of
~changes in legislation. The CON offices in m3ny states previously tracked the ~nfonnation
list:d
below.
·
I
Access to care

• Charity care
· Health care costs
• Occupancy rates
of care
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When CON was repealed, the statistical tracking halted as well. As a result. very little data
exists concerning the impact of the deregulation of CON requirements.
Critics of CON regulation argue that managed care bas taken the place of state tracking
agencies. In a market that mainrains high managed care penetration, competition among
hospitals for managed care contracts forces the hospitals to lower costs and improve quality .
As a result, managed care fulfills the original purpose of CON legislation, which was to
prevent high health care costs through regulating high technology purchases and hospital
expansions.
Proponents of CON requirements argue that despite managed care, quality is a major concern
iruI states that no longer maintain CON. In addition to carefully monitoring high technology
purchases. CON regulates the creation of high risk medical care departments like open-heart
~ery programs. By limiting the number of high risk medical care departments, CON
e9ables physicians to maintain high patient loads :at those specialty departments, which provide
physicians with enough procedures to remain proficeint in that specialty. If many more
h'fipitals expand into these high risk areas. patient volume per hospital will drop and quality
~y be diminished.. as physicians will not be able to perfoilil enough of these: procedures to
remain proficient.

tttr
I

Scjurces at the profiled organizations tended to agree that on most issues the effects of
r9'ealing CON legislation were· difficult to determine. Journal literature suggests that building
expenditures increased immediately following the repeal of CON in most states; however. .
thr increase may have been due to the simultaneous commencement of many projects waiting
fof CON approval. The effect of the deregulation of CON on quality has been difficult to
de,termine, as researchers were unable to find any state agencies that tracked quality in states
~t have repealed CON.

anp

Athough health care costs have increased and bed occupancy rates have decreased in states that
repealed CON legislation, these two trends are nationwide phenomena that have occurred
regardless of CON requirementS. Therefore, the deregulation of CON requirementS cannot be
directly linked to these events other than through anecdotal evidence.
I
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SOURCE INFORMATION
'

Information concerning organizations, associations. consultants and hospitals profiled within
this report is listed, in pseudonym form. below.
• Lewin VHI Inc. is a Fairfax. Virginia-based consulting fiiiil that specializes in CON
regulation.
• Department of Health B is the agency that reviews CON requests in a state that maintains
CON regulations. The srau: is located in the Midwest .

• State Hospital Association C is a hospital association located in a state that has recently
~epealed CON legislation. It is located in the Midwest.
'
I

~ospital

.

rate

•

D is a 200-bed, not-for-profit hospital located in a large city in the MidwesL. in a
that has repealed CON legislation.

~ospital

Eisa 500-bed, not-for-profit hospital located in a medium-sized city in the
ridwest, in a state that has repealed CON legislation.

· State Hospital Association F is a hospital association in a state that repealed CON
~egislation in the m.id-1980s. The association is located in the Midwest.

:

· pepartment of Health G is a state-run agency that was formerly in charge of reviewing
fON applications. CON legislation was repealed in this midwesl!:m stare in the mid-1980s.

COST
What is the effect of deregulation on the cost of health care?
I

According to journal litcrarure. one of the origjnal purposes of CON regulation was to help
cohtrol health care costs by regulating the purchase of high technology equipment. Under
CON, hospitals must show a nee<l. prior to purchase, for equipment that amounts to a
significant capital expendature. J;o those who argue against CON deregulation, the repeal of
CON legislation would result in an increase of expensive high technology equipmem
Pufchasing by hospitals. Health care cost would rise as a result. as hospitals would have to
make up the capital investment ~ended upon the new equipment. Increased purchasing
wcf.ld lead to an overabu.ndaru:e of expensive high technology: services, and. consequently.
leap to higher costs per procalure to recoup capital lost when:patiem demand decreased.
I

I
i
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The impact of CON regulation on health care costs is at best inconclusive. According to the:
Wimer 1993, Spearum anicle entitled, "Cenificate of Need Revisited." based on extensive
empirical analysis of hospital costs between 1980 and 1989 the article stares. "CON prognuns
have not been successful in holding down hospital costs."
The director of legal services at State Hospital Association C agrees that CON regulations
have not lowered hospital costs. He stated that his state has repealed CON legislation.
reimplemented CON, and then repealed CON again. Throughout this process. health care
costs have increased at the same inflation rate as national health care costs. As a result. rising
pJices and CON deregulation do not necessarily correlate.

However. the vice president of planning and business development at Hospital E stated that
ca{>ital expenditure in the same state as State Hospital Association C increased dramatically
wlfn CON was first repealed. Arhough, he added that this might have been due to a large
number of projects waiting for CON approval that commenced at the same time due to CON
!
re~.
.
Additionally, an administrator at Department of Health Gadded that the CON process itself
is an expensive one. Between hiring staff to create the applications for CON approval.
application fees and legal cases. the CON process proves to be expensive for hospitals. The
process is also costly for the statei. According to a previously completed Advisory Board
report entitled, "The Impact of ~ealing CON Regulation at the State Level (12/94}." states
spend between $300,000 and $1 tillman annually on CON regulatory bodies. The
administrator at Dcpanment of Health G added that all of the regulation was meaningless. as.
"CON rarely rejected building projects in our state, it just slowed them down. If you really
wtred to get a project through. it was possible. •
Cl}IARITY C~

Hi

deregullltion tiffecJ•d cluuity care?

In-Fny states. hospitals must demonstrate the amount of charity care its projects would
pr9vide as part of the application process for CON. Although the application process varied
dnpnatically from state to state, lirerarure suggests that repealing CON regulations may lead to
a qrop in charity care. If a hospital no longer is required to provide charity care in brder to
gain approval for skeptics believe; that hospitals may cease to provide that care.
I

I
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Sources contacted unanimously agreed charity ~e bas not been noticeably affected by
deregulation of CON legislation. The senior vice president of planning at Hospital D
explained that other restrictions on hospitals maintain levels of charity care. Tax exemption
through not-for-profit hospital staDJS and moral and ethical standards prevent hospitals from
lowering the levels of charity care provided.
'

A\ source ar Lewin vm IDe. commented that t1u:re is some anecdotal evidence that charity
care may be increased. by states that maintain CON requirements. For instance. the state of

P9nnsylvania negotiated CON applications with charity care levels. If a hospital w~shed to
~ a borderline project, the hospital could gain approval from the CON committee by
providing a greater amount of charity care. This stipulation increased the provision of charity

care in the state.

I

O~CJJPANCV RATFS

t

deregu/lltion effer:tetl occupancy rotes?

Journal literature suggests that another purpose dt CON regulations is to maintain hospital
~pancy rates. CON controls the number of hospital beds in a given srate. Opponents of
deregulation argue that the repeal of CON legislation will result in a significant drop in
occupancy rateS as hospitals consuuct additional, l1Illleeded hospital beds. Information
obtained from sources at the profiled organizations indicated that the impact on occupancy
~s as a result of CON repeal may be significant. Sources from the two states that repealed
C!pN commented that those states have since passed moratoriwns on nursing home beds to
p.jvent an expansion in bed size as a result of CON repeal.
1

A'F.ording to the senior vice president of planning at Hospital D, "Unless corresponding
le$iSlation resaicts the number of acute and long-term beds, there can be a big problem when
CTN is gone." He commented chat occupancy rates have dropped since CON was repealed.

'flit= vice president at State Hospital Association F stated that the occupancy problem is not
n~cssarily related to CON. "Market forces are moving away from inpatient care to an
ouwatient setting. This will lead. to a drop in occupancy rates as patient length of stay
defrea.ses." Although his state has also passed a moratorium on nursing home beds. he added
m;t population shifts from rural to urban areas has also added to lower occupancy rates at

T

hospitals.

·
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J

anecdotal example of CON repeal lowering occupancy rates dangerously is illustrated in
the September 24, 1989 anide in The Courier-Journal entitled, "Certificate of Need Programs
in ~Other States: Whether Repeals Have Helped or Hurt." The article stares that the. city and
county-owned Las Cruces New Mexico-based Memorial General Hospital filled only 60
percent of its 286 beds in the late: 1980s. Nevertheless. a Texas-based for-profit health system
announced plans to build a 100-bed facility in the city in 1989. According to a hospital
administrator. "The addition of 100 beds in this community would be ridiculous. We most
likely will go into the red and become tax dependent." The city and state could do noChing to
prevent this from happening because CON was repealed in New Mexico in 1983.

MANAGED CARE

I

Does the penetration of llllllUJgul can impact the

ne~ for

CON?

Pr~poncnts of CON repeal argue that managed care can create a marketplace in which
hospitals will be sclf·regulated more efficiently. Managed care brings competition into the
marketplace and forces hospitals to reduce costs and provide higher quality service. As a
result. hospital administrators will not build additional beds or expend capital unnecessarily
duf to their attempts to attract managed care contractS. According to the argument. the higher
managed care penetration rate, the less need remains for CON regulations.

j

D pite maintaining a low statewide managed care penetxation rate. an administrator at
anment Health G stated that managed care has had a major impact in urban areas and
discouraged construction and expenditures far more than CON. The senior vice presjdent
at fiospital D concurred by noting that hospitals operating in a state with a high penetration of
~ged care must be extremely wary of costs and market C<?mpctition. He added. "If a
ho~ital really wanted [to purchase new technology or add beds] it could get it approved by the
CON committee easily. Under managed care, hospitals must be more fiscally responsible."

of

111f vice president of planning and business development at Hospital E described CON
regulations as "useless relics," explaining that CON is unnecessary in a managed care
en'(ironment.\ In addition, the vice president at Hospital E explained that the inefficiencies in
cqNs administration in his state made it a detriment to the marketplace. CON regulations
keJ1t hospitals that needed to build or purchase technology from obtaining it, while it allowed
ine:Jfficient hospitals to maintain their high technology and high costs due to its monopoly on
avflable e~pmc:nt. A source at: Lewin VHI Inc. added. "One of the: purposes of CON
re~lation was to create a rationa~ plan for distributing technology. Managed care performs
t · role for the state."

I
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W/uu is CON's role in a marfaged care enviro~enJ?

According to the director of the CON program at Department of Health B, CON does not
need to be repealed; it needs to be revised. He explained, "CON needs to be updated to align
with the current system. CON is in the perfect position to help managed care keep its promise
of better quality of care at lower prices." He believes that completely abolishing CON is
irresponsible as states that have repealed CON no longer track occupancy rates or capital
expenditures. nor do they track quality of service. He thinks that CON can be utilized in a
managed care environment as a "watchdog" for consumers.

mcJ.added

A source at Lewin VBI
that changes in some states' CON regulations are needed.
He explained that CON should concentrate on issues of access and quality. An example of thi'i
is plustrated in rhe Winter 1993, Specrrum article. According to the article. the Ohio
D;Pamnem of Health bas dcnicd.access to CON applications that were likely to reduce health
access. One of those applications proposed an ambulatory surgery facility in the suburbs.
gned to amact private patients who utilized an inner-city hospital that also served the poor.
article stated. "The appl,cation was rejected because it would have reduced the financial
viability of the inner-city ho~ital. "

Jargument that many CON advocates pose is that CON helps maintain service quality. as
cqN limits the 11lliil}?er of locations in which high risk medical procedures may be performed.
FOf instaneeT according to the September 24, .1989, article in 11ze Courier-Journal, within two
y~s of repealing CON regulations. open-heart surgery programs in Arizona jumped from six
t~n hospitals. Many proponents of CON are concerned that greater numbers of programs

1
to less procedures performed per hospital. This could result in a drop in quality as
phricians will not perform enough procedures to remain proficient in those procedures.
In fOntrast. the director of legal services at State Hospital Association C stated that strict
rc~lation of CON may lead to a quality decline in service. He cited a April 28. 1988. srudy
in rpze New EngJaiul. Journal of Medicine that examined patient mortality~ in 45 states.
Thf srudy examined the influence of CON programs. competition. and hospiral ownership on
monality rates for a variety of conditions. The srudy found significant associations between
higher mortality raleS among patients and rhe stringency of CON programs. Hospitals in
states with the most stringent procedures for CON had ratios of acmal to predicted death rates
higher that those states with less stringent CON programs.
thatI were five to six percent
•
.
ACfording to the director of legal.services, this study shows that quality improvement cannot
be laimcd as an argument for CON regulation.

APPENDIXL
"PROS AND CONS:
IS THERE STILL A NEED FOR
CERTIFICATE OF NEED?"

Pros and CONS: Is There Still
A Need for Certificate of Need~
ALABAMA'S

CON

. PROGRAM GREW OUT OF
FEDERAL MEASURES
ENACTED IN THE

80's.

THE FEDERAL LAWS ARE
GONE, BUT
REMAINS.

Is

CON

IT A CONCEPT

WHOSE TIME HAS PASSED?

•••

I

ncreases in healthcare costs have not sprung
up overnight, nor has concern about trying
to keep them in check. Because they are
among the largest expenses incurred by healthcare providers, capital-related expenditures have
been a favorite target of federal and state governments since the 1970s.

Today, the Certificate of Need process remains
the weapon of choice for most states in trying
to prevent duplication of services and unnecessary purchases. But critics, including many hospitals, say Alabama's health planning program
is rigid, capricious in carrying out the State
Health Plan and based as much on politics as
the health needs of the state's citizenry. So is
there still a place for CON, or is it a concept
whose time has passed?

THE BACKGROUND OF CON
First, a quick history lesson. Alabama's Certificate of Need process developed out of a 1974
congressional measure, the National Health
Planning and Resources Development Act,
which was designed to rein in rising costs in the
Medicare and Medicaid programs. NHPRDA required states to institute review systems, with
federal funding assistance, and Alabama cornplied in 1979 when it created its CON process.

1

According to Derrell Fancher, executive director of the State Health Planning Agency, Alabama had instituted a review program prior to
CON called Assurance of Need. "At the time,
you could still make expenditures without an
Assurance of Need, but you couldn't get Medicare or Medicaid reimbursement for it." Today,
going forward with a project without the necessary CON approval can lead not only to unreirnbursed costs for a hospital, but also to withheld
licensure from the state and prevention from
operating or building the desired facilities.
Strong deregulation efforts by the Reagan administration saw an end to new funding for state
CON programs in 1982, and NHPRDA itself
was repealed in 1986. While several states eventually -did away with their federally required
planning programs, Alabama maintained its
own laws regarding Certificate of Need. However, with the support of the Alabama Hospitai
·Association, the laws were amended in April
1990 to ease requirements on providers. The
amendments raised the CON thresholds for new
equipment and services to $500,000 and the
threshold on other capital expenditures to $1.5
million. They also extended the exemption from
CON application to certain replacement equip·
rnent items.

PROGRAM FACES CRITICISM
The Certificate of Need law created the State
Health Planning Agency board, consisting of
nine members appointed by the governor and
responsible for review of CON applications. Applications were to be approved or denied based
on standards set forth in the State Health Plan.
The plan, a study of current services used bv
providers and the expected future health needs
of Alabamians, was robe developed everv rhree
years by a separate board. Thar board, rhe Srare
Healrh Coordinating Council, was also to be appointed by rhe governor.
~

• HE ..... LTilCARE ALARA~It\ • "-lA )' t)LJNE l'><l2

fA

2

a

iUS.

- $ :: it#.. QJ £2

Opponents of CON contend that loosening
restrictions on those providers seeking expen·
diture approval still are nor enough. Currently,
CON application nusr be made for establishment of new facilities or services; major equip·
ment and orher large capital purchases; and ad·
dirion, elimination or transfer of beds. Many
cnr1cs would reduce rhe scope of re\'iew to co\·er
only bed capacity changes.
Bur while he savs rhar CON cannot be rne soluI
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A.
,.

B.

cion to skyrocketing health costs, Fancher disagrees that there is no need for the process.
"CON is only meant to address one element of
rising costs, and that's the input into the system
of additional services and capital," he said. "It
does not deal with consumer behavior, or how
employers contract for services.
"But especially now, the program is indispensable. Given the current status of Medicaid, the
state can't afford to reimburse for unnecessary
. "
servtces.

I

Some opponents also point to the number of
appeals processes available to those on the losing end of the review board's decision as further
evidence of CON's impotence. Interested parties, either the applicant or those looking to prevent approval, may seek a hearing from an administrative law judge, an appeal by a fair heartng officer or reconsideration by the review
board if they have additional facts pertinent to
their request. If those efforts fail, the parties can
also take their cases to state circuit court.

L

then~

"The board doesn't have the final say, but
the state never does when the courts can get involved:' said John Edge, chairman of the SHPA
board. "A good number of applications are appealed, and they end up in litigation and cost
both the agency and the hospital money. But
we have a pretty good track record at having
our decisions upheld."

"There have been very few cases in the past year
that our agency has lost," Fancher agreed. "But
the parties involved have the right of review on
any administrative agency decision, as long as
they can afford it."
Fancher said studying the effectiveness of
Alabama's process is difficult. "It's not easy to
(continued on page 7)
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Point/Counterpoint on CON

T

he reasons for favoring or disagreeing
with the continuation of Alabama's Cer·
tificate of Need process are numerous.
Though they may not represent all the arguments for each position, here are two opposing
viewpoints on CON:

BARRY CoLUNs

CON OUR ONLY
COST-CONTAINMENT PROCESS
by Barry Collins

As I said, the system is not without its problems.
But if we as providers are serious about costcontainment, then we don't need to completely scrap Certificate of Need.
Barry Collins is associate administrawr of Eliza Coffee Memorial Hospital, Rorence.

CON TOO LEGALISTIC, UNFAIR
TO SMALLER HOSPITALS
by Terry Smith

The Certificate of Need process isn't perfect, but
it's better than having no system for controlling
capital related costs at all. What we have to do
is ensure that CON remains a level playing field,
and that the merits of each provider are judged
when it comes to approving or denying an
application.

TERRY SMITH

The state's CON program is either an asset or
a liability, depending upon how the review
board's decision affects the applicant's interests.
Although it has its flaws, this process is designed
to provide systematic review of health projects,
programs and resources based on demonstrated
need at reasonable costs. Some will debate that
the program should include all providers,-i.e.,
other licensed practitioners. Since CON is the
only authoritative process we have, most providers work within the system.
The application, which must establish evidence
of need, is the key. In my opinion the application information should be concise, accurate and
reliable. Some applicant~ have attempted to influence the board by providing irrelevant information. Hopefully, this process will continue to
provide substantive review and approval for
those who demonstrate and prove a need versus those with the deepest pockets.
Two other advantages of the CON program are:
(l) the notification of all affected providers in
the geographical area; and (2) the provision,
upon request, of information provided by the
applicant. Having information about what competitors are seeking and having the capability
to obtain chis data is helpful and almost always
interesting.

6 • HEAL THCARE ALABAMA • MAY !JUNE 1992
~-

..

The concept of the Certificate of Need program
came from good intentions. But for all practical
purposes, it has changed from a health care program to a complex-legal system. Health care
issues are seldom debated. Instead, the legality
of regulations and procedures are interpreted by
lawyers.
Health care providers with a number of assistants and substantial resources have a distinct
advantage over those who do not. Many administrators, particularly those in smaller hospitals,
do not have the staff or the time to apply to the
CON program to justify a budget-neutral ser·
vice that. is needed by the community.
New services that will give the community a bet·
ter health care system should not be reviewable
by the program if the cost of providing the ser·
vice is not a factor, and if the service will help
the local health care provider continue its
operation.
Out-of-county or state health care providers
should not be allowed to replace the local providers or systems. Local providers generally serve
the community's needs, while outside providers
may only be interested in the profitable aspects
of the health care system.
ln conclusion, local health care providers
know their own community and are able to provide a more personal and continuous care
system.

Terry Smich is admmiscrawr of Bibb lvledical Cenccr
in Centreville.
0

PROS & CONS

PROS & CONS
(continued from page 5)

determine projects that weren't begun because
no application was filed," he said. "But there
have been some comparisons between states
with CONs and those without using Social
Security charge data. That data is not perfect,
but it's a pretty good indicator of differentials
among states.
"The studies have shown that, since 1980, costs
for both groups have been about the same. But
the information also suggests that the gap is
beginning to widen, with non-CON states go• ing up. Alabama ranks around the mid-point in
those charges."

And (the Texas Hospital Association] supported
it at the time, because it was such a poorly run
effort, and the decisions made by the CON
board were so arbitrary."
Tom Bell, vice president and legal counsel of the
Kansas Hospital Association, said the antigovernment attitudes of the 1980s also spelled
doom for his state's CON law. "During the
Reagan years, there just wasn't a lor of funding
for federal initiatives, including health planning.
And people here who were involved thought the
measure wasn't serving its purpose."
Bell said that in addition to psychiatric facilities,
Kansas had experienced some other problems
with duplication of services. "There were some

I.

Edge added, "If you review states that have
removed Certificate of Need, many are going
back and putting some restraints in place."

I

.,.

OTHER STATES ELIMINATE CON
According to the American Hospital Association's State Issues Forum, 39 states and Washington, D.C., had some type of CON process as
of July 1991. Those that had eliminated CON
were Arizona, California, Colorado, Idaho, Kansas, Minnesota, New Mexico, South Dakota,
Texas, Utah and Wyoming.
-

.

~

.
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.Texas and Kansas repealed Certificate of Need
under fairly similar circumstances, with similar
results; both saw their laws eliminated by sunset
committees in 1985, both experienced prolifera·
tion primarily of freestanding psychiatric facilities and both are considering reinstating some
form of state control over capital expenditures.
"There were basically two factors that led to the
repeal of our law;• explained Richard Bettis, executive vice president of the Texas Hospital
Association. "The first was that it was just an
ill-conceived law, basically a lawyers' employment act. The review committee consisted of
three people who knew very little about capital
reimbursement, and the process allowed all imaginable due processes for discovery. Most parties had legal representation, and so they might
pay millions to get a CON.
"The second factor was that the chairman of the
House committee in charge of sunset review was
a conservative Republican, and he took it upon
himself to make sure the process was eliminated.
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If Only It Were This Simple
To Plan A Laundry System.
When you're in charge of a laundry, your concern is not how your system
works, but just that it does work-year after year. That's why there's Pellerin.
We do all the calculations, planning, engineering, installing, and maintenance
for you.
We carry all the best equipment, including a full line of top-rated
Milnor machines. Our staff is expert at matching our systems v:ith your specific
needs. Just as importantly, you can rely on Pellerin even after the sale. We back
up our equipment with efficient, factory-trained personnel.
Pellerin. Because miracles don't keep your laundry running. We do.
~
CALL TOLL FREE (800) 535-8754
In Louisiana, call (504) 467-9593
~
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complaints in Wichita, for example, because rhey
hJJ se\·en ~ !Rls, and there was a dispute in
Topeka over radiation therapy units. Bur the
thing is, we just don't know rhar ir wouldn't have
happened under CON."

'tTH COST CONTAINMENT
'T THE FOREFRONT OF

VIRTUALLY EVERY
>JSCUSSION ON HEALTH

While there has been discussion in borh stares
about returning to Certificate of Need or some
other rype of health spending oversight, neither
KHA nor THA are jumping on the bandwagon
yet. "There's some frustration in rhe Legislature
about controlling costs, and they know rhar
CON would be a pretty simple solution, bur
whether there would be some modification of
rhe process, I'm nor sure.

•OUCY. MEASURES LIKE

CON

MAY NOT

DISAPPEAR SOON.

•••

"We are opposed ro reinstating CON, bur we
are looking at some alternatives for health plan-

hy a Therapy
Management
Company?
Physical Therapy, Occupational Therapy and Speech Pathology
Services should be the cornerstone of · ·
your Ambulatory Care program,
whether your hospt'tal is 50 beds or 500 beds.
Rehab Xcel's proven ability to provide

quality professional staffing and management,
coupled with its successful track record ofgrowing business,
has made it tire up and coming ''star"
in the industry.

Ifyour Physical Therapy, Occupational Therapy or
Speech Pathology Services are under utilized and
performing poorly, or are poorly staffed
or nonexistent, call Rehab Xcel at
(800) 624-3662.

Reha~

Xcc:Y

1M FWlln

P.O. Box 68

~

Of Xallma

Richmond, Texas 77469-0068
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ning, probably something rhar would take a
communirv focus."

t

Bettis said THA was also considering "some type
of system-oriented approach rhar may be influenced bv AHA reform initiatives. Bur we're
nor pushing anything jusr now."

THE FUTURE

't.l

Back in Alabama, Derrell Fancher and John
Edge agree rhar while there may be a few
changes in rhis stare's Certificate of Need program, the whole thing is nor likely to simply
disappear anytime soon.
"Some modifications to rhe system are probable,
and there has been talk about doing away with
CON altogether;' Fancher said. "Bur there was
no bill introduced this session to eliminate it.
And some areas of the stare would probably see
their hospital closure rates increase, so I think
people are a little careful about making drastic
changes."
Edge agreed rhar other measures like rhe incorporation of capital projects under rhe Medicare
Prospective Payment System might lessen rhe
need for CON, bur he added, "I don't think
you'll see irs elimination right away because
some of the cost-control coalitions would probably oppose it. Bur I do believe there will be
more items removed from review in the future
and increases in rhe dollar thresholds, and it
may eventually be limited to new services and
beds."

WORKING WITHIN THE SYSTEM

I

I
Whether you agree or disagree wirh the usefulness of Alabama's Certificate of Need process,
it is probably best to plan on working within
rhe svsrem, at least for rhe short-term. With cost
containment at rhe forefront of virtually every
discussion on health policy, measures like CON
rhnr are already in place may nor disappear soon.
As for new thresholds, exemptions and other
changes - the future could prove very
interesting.
0
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APPENDIXM
"A NATIONAL LOOK AT
CON LAWS"
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wide variety of health care programs. By 1982. with
the exception of Louisiana. all states had put
together attempts at reaching compliance with the
federal CON regulations.

New directions at the state level
By the early 1980s. federal support for state
health planning and CON programs began to dwindle: the message from Washington was becoming
more and more clear. The Reagan Administration
made no secret of its disenchantment with
regulatory approaches to addressing the percei\·ed
problems of the lJ .S. health care system. Federal
dollars continued to flow for a number of years
through continuing budget resolutions for the program. The repeal of PL 93-641 in January of 1987
and the subsequent termination of the Section 1122
program in September of that year effectively ended
all federal im·ol\·ement.
Most states ha\·e now taken this opportunity to
reevaluate the extent to which CO:\ may play a
useful role in addressing their own unique situations
and problems. CO:\ today is no longer the
monolithic cost containment tool originally em·isioned by the federal go\'ernment. States are now coming to grips with the need to assess how (and iO the
regulation of capital expenditures fits in with the
changing health care environment. State COl': programs are being called upon to assist in overall
policy efforts to manage health care costs while
preserving access to quality ser\'ices.

Total deregulation
By July of 1986. only four states had completely
eliminated CON and 1122 controls over their health
care industries. Utah ended its programs in 1984
and Arizona. Kansas and Texas followed suit in the
following year. The demise of these programs.
howe\·er. was not greeted with universal acceptance
in some states. Concern continues to be raised that
the deregulation of nursing home beds. for example.
may create severe strains on state Medicaid budgets.
Others have raised concern about the proliferation
of psychiatric bed capacity and the ultimate impact
on health care costs.
With the termination of Section 1122 and the
federal health planning program in 1987. many
more states undertook major revisions of their own
programs. In that year. six additional states terminated all capital expenditure controls over health
care facilities. These states included California.
Wyoming. Colorado. Minnesota. New Mexico and
Idaho.
South Dakota was the only state to completely
eliminate its CON program during 1988. However. a
number of states have established "sunset" dates
for their CON statutes scheduled to go into effect
during this year or in the near future. Four states
will end their capital expenditure controls in 1989:
they include Oklahoma. Florida. Montana. and Ohio.
West Virginia's program is scheduled to terminate
in 1991.

1989 Mid-America Health
Information Systems Conference
~~whel'e Patient Cal'e and Technology Meet~~
March 21 & 22, 1989, Michigan Inn, Southfield, Michigan
•
•

3 General Sessions
15 Break-out Sessions
o Specialized Health Information Systems,
Nursing and Medical Records Tracks

•••
For registration information contact:
Ken Kudla, conference chairman, Mid-America Health Conference
Stnat Hospital. 6767 W. Outer unve. Detro1t. Ml 48235. (313) 493·5060
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Heanhcare Fmanc•al · Health lntormal1on
Management
Systems
Assoc1at10n
Assoc1at10n
(Eastern M1ch. Chap.)
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Efforts to streamline and refocus
At present. however. the vast majority of states
have made decisions to streamline and refocus their
COr\ programs in lieu of total deregulation. Michigan
is certainly an example of a state that now views
CON in the context of a number of regulatory and
nonregulatory efforts to better manage the health
care system. These states are now targeting COr\ on
more specific areas where it is hoped to yield more
tangible benefits.
Some states drastically limited the focus of their
programs in 1987. Wisconsin now subjects only
nursing homes to COl\: review. Indiana's CON program has been limited to psychiatric hospitals and
long-term care facilities. Many observers believe that
CO!': may ultimately come to focus exclusively on
sen·ices such as institutional nursing homes and
psychiatric care where state cost liabilities are high.
Arkansas substantially revamped its CON program
in 1987 as well. restructuring it to require facilities
to obtain "permits of approval" before undertaking
major capital expenditures. Louisiana continues to
maintain a review effort similar to the one it maintained under previous Section l 122 requirements:
the program is now limited to health care facilities
that participate in the state's Medicaid program.
One of the areas of greatest change has been in
re\·iew thresholds for covered capital expenditures.
Many states have come to the conclusion that it is
no longer worth spending scarce regulatory
resources on projects with relatively low capital
costs. Such states have elected to focus their time
and energies on the "big ticket .. projects that have
the greatest potential impact on their treasuries.
At the time of the demise of the federal program
in 1987. the "required" threshold levels were
8760.495 for capital expenditures. $400.000 for major medical equipment. and $316.873 for new in·
stitu tiona! health sen•ices. By the mid-1980s.
however. many states were already beginning to go
their own way in terms of thresholds and other
review requirements. Even by then the federal
presence was weakening and the watchword was
nexibility.
By last year. twenty states had capital expenditure review thresholds that were at least
81.000.000. Thresholds ranged from a low of
8300.000 in Vermont to $4,000.000 in Hawaii.
Some states have also begun making distinctions
between categories of projects and are establishing
dual thresholds. In Michigan ·s case. separate
thresholds of $750.000 and $1.500.000 were
established last year based on whether clinical or
nonclinical service areas were involved. These le\·els
are scheduled to increase to $850.000 and
81.700.000 in October of 1991. New York's project
review thresholds have been set at $300.000 for
"substantial" projects and $3.000.000 for "administrative" projects. Many other state COl': pro·
grams are also now using liberalized definitions of
substantive versus nonsubstantive projects.
Similarly. revtew thresholds for major medical
equipment have been increasing across the country.
Two states. Maryland and North Carolina. have

Many states have come to the
conclusion that it is no longer
worth spending scarce regulatory
resources on projects with
relatively low capital costs. Such
states have elected to focus their
time and energies on the "bit
ticket" projects that have the
greatest potential impact on their
treasuries.
completely deregulated medical technology from
their COl': programs. Some states continue to ex·
empt major medical equipment if it does not serve
inpatient populations or is owned and operated by
private physicians. Many other states continue to
grapple with the thorny problem of developing stan·
dards and plans for new medical technology. £\·en
states such as California and l!tah. which repealed
their CON programs. are undertaking efforts to
study the impact of deregulation in selected areas.
California will specifically be examining the status
of its open heart surgery and cardiac catheterization
sen•ices with a report due in 1990.
States are also taking the initiative in reexamining
the types of health care facilities and sen·ices that
are appropriate for CON coverage. Since 1987. only
a handful of states have retained coverage of all the
provider types previously mandated by federal CO:\
law and regulations. Many states. such as Michigan.
have revised their statutes to specifically identify
providers subject to review. A prime example of
where deregulation has been common is in the area
of home health care and residential care facilities.
cor-; has been changing to renect re\'ised state
priorities of where expansion in the health care industry should be encouraged.
The selective use of moratoria as a short-term
means of restraining capital spending continues to
be used in a number of states. Arkansas. Mississip·
pi. Missouri. and Minnesota all have moratoria in
place for certain types of health care facilities.
States have often used these periods of time to
revise their criteria and plans. especially when experiencing increased expenditures.
The status of local planning agencies with for·
malized input into state CON programs remains
poor. With the absence of federal funding and a
general reluctance of states to pick up the tab. only
around 40 local health planning agencies are still in
operation nationwide (compared to 204 in 1981).
Among the states. only ;-.;ew York and Flonda ap·
pear committed both programmatically and fman·
cially to keeping these local agenctes aOoat. As m
Michigan. local units of government and the
business community are being looked to more and
more often for the support of such efforts.
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Ma:1y ob'$ervers believe that CON
may ultimately come to focus
exclusively on services such as
institutio'nal nursing homes and
psychiatric care where state cost
liabilities are high.
What's ahead for CON?
It's fair to predict that states will continue to
refine their CON programs in the years ahead and
that regulatory controls over capital will occupy a
smaller place in the overall scheme of things. As
more major payers move toward incorporating
capital costs into prospective reimbursement
systems. the question of the future role of CON will
remain high on the agendas of state legislatures
across the country.
In the short term. however, it is unrealistic to ex·
pect a major abandonment of CON as one of the
many tools that states will call upon to restrain con·
tinuing increases in the cost of health care. We as a
nation spent S500 billion on health care in 1987. up
almost 10% from the previous year. It is hard to
argue that the proliferation of expensive new
medical technology isn't one of the driving forces
behind this surge. We could also engage in

._,

_,

face. With managed care efforts still in relative infancy In this state and across the country. the
emergence of a truly price competitive health care
industry is still more of a promise than a reality.

=

Dean V. Kimmith is a health
planning consultant with the
Office of Health and Medical
Affatrs. Michigan Department of
Management and Budget. The
author would like to
acknowledge the research
assistance of Constance Thomas
of the Intergovernmental Health
Policy Project. George
Washington University.
Washington. DC.

Next month in
Michigan Hospitals:
The malpractice crisis

DO SOMEJHING TO
MAKE YOUR KIDS REBEL.
Give them the facts on heart disease risks that can help
them resist peer pressure to smoke. And contact the
American Heart Association for more information on
healthy habits worth encouraging in those you love.
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..VAmerican Heart Association
WE'RE FIGHTING FOR YOUR LIFE
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APPENDIXN
PROPOSED LEGISLATION

FINAL DRAFT OF PROPOSED LEGISLATION (2/11/98)
Commission to Study the Certificate of Need Laws

PART A

Sec. A-1. 5 MRSA §12004-1, sub-§38 is amended to read:
38. Human Services
Health Facilities

Certificate of Need
Advisory Committee

$25/Day

22MRSA §W+- 306-B

Sec. A-2. 22 MRSA §253, sub-§3 is amended to read:
3. Public hearings; consultation with Certificate of Need Advisory
Committee. Prior to adopting the state health plan and in reviewing the state health plan,
the department shall conduct public hearings in different regions of the State on the
proposed state health plan. Interested persons must be given the opportunity to submit oral
and written testimony. Not less than 30 days before each hearing, the department shall
publish in a newspaper of general circulation in the region the time and place of the
hearing, the place where interested persons may review the plan in advance of the hearing
and the place to which and period during which written comment may be directed to the
department. Prior to adopting the state health plan and in reviewing the state health plan
the department shall provide copies to and shall meet and consult with the Certificate of
Need Advisory Committee as provided in section 306-B, subsection 2, paragraph A.

PARTB
Sec. B-1.
22 § 301. Short title
This chapter may be cited as the "Maine Certificate of Need Act of 1978."
22 § 302. Declaration of findings and purposes
1. Findings. The Legislature finds that unnecessary construction or modification of health care
facilities and duplication of health services are substantial factors in the cost of health care and the ability
of the public to obtain necessary medical services.
2. Purposes. The purposes of this chapter are to:
A. Promote Support effective health planning;

B. Assist in proYiding Support the provision of quality health care at the lov1est possible cost in
a manner that ensures access to cost-effective services;

C. Avoid l:lHHeeessary d1:1plieatioH iH health facilities aHd health serYiees aHd eHsl:lre that oHly
those facilities that are Heeded ·,vill be b1:1ilt or modified Support reasonable choice in health care
services while avoiding excessive duplication;
D. Assl:lfe Ensure that state funds are +let used to s1:1pport l:lHHeeessary capital expeHdit1:1res made
by or oH behalf of health care facilities prudently in the provision of health care services;
E. Provide aH orderly method of resolviHg qHestioHs eoHeemiHg the Heed for health care
facilities aHd health services whish are proposed to be developed;
F. Permit coHsl:lmers of health services to participate Ensure public participation in the process
of determining the array, distribution, quantity, quality and cost of these services; aH6
G. Provide for a certificate of Heed program which meets the req1:1iremeHts of the NatioHal
Health PlaHHiHg aHd Reso1:1rees DevelopmeHt Aet of 1974, Pl:lblie Lav/ 93 €i41 aHd its
aceompaHyiHg reg1:1latioHs.
H. Improve the availability of health care services throughout the State;
I. Support the development and availability of health care services regardless of the consumer's
ability to pay; and

J. Seek a balance, to the extent a balance assists in achieving the purposes of this subsection,
between competition and regulation in the provision of health care.

22 § 303. Definitions
As used in this chapter, unless the context otherwise indicates, the following words and phrases
shall have the following meanings.
1. Ambulatory surgical facility. "Ambulatory surgical facility" means a facility, not part of a
hospital, which provides surgical treatment to patients not requiring hospitalization. This term does not
include the offices of private physicians or dentists, whether in individual or group practice.

2. Annual implementation plan.
2-A. Annual operating costs. For purposes of section 304-A, subsection 4, paragraph B,
"annual operating costs" means the total incremental costs to the institution which are directly
attributable to the addition of a new health service.
2-B. Appropriately capitalized expenditures. "Appropriately capitalized expenditures" means
those expenditures which would be capitalized if the project were implemented.
3. Capital expenditure. "Capital expenditure" means an expenditure, including a force account
expenditure or predevelopment activities, which under generally accepted accounting principles is not
properly chargeable as an expense of operation and maintenance and, for the purposes of this chapter,
shall include capitalized interest on borrowed funds and the fair market value of any property or
equipment which is acquired under lease or comparable arrangement or by donation.
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3 A. Cammissiaa. "CommissioH" meaas the Maiae Health Care Fiaaace Commissioa
established pursuaat to chapter 107.
4. Construction. "Construction," when used in connection with "health care facility," means
the establishment, erection, building, purchase or other acquisition of a health care facility.
5. Department. "Department" means the Department of Human Services, but does not include
the Certificate of Need Advisory Committee.
6. Development. "Development," when used in connection with "health service," means the
undertaking of those activities which on their completion will result in the offering of a new health
service to the public.
6-A. Expenditure minimum for annual operating costs. The "expenditure minimum for
annual operating costs" is:
A. I'or services commeaced betweeH Jaauary 1 aad December 31, 1983, $125,000 for the 3rd
fiscal year, iacludiag a partial first year;

B. For services commeRced betv,reeH Jaauary 1 aad December 31, 1984, $135,000 for the 3rd
fiscal year, iacludiag a partial first year;
C. For serYices commeaced betv,reeR Jaauary 1 aad December 31, 1985,$145,000 for the 3rd
fiscal year, iaclHdiag a partial first year; aad
D. For services commenced after December 31, 1985, $155,000 $350,000 for the 3rd fiscal year,
including a partial first year, as adjusted pursuant to section 305-A .
6-B. Generally accepted accounting principles. "Generally accepted accounting principles"
means accounting principles approved by the American Institute of Certified Public Accountants.
7. Health care facility. "Health care facility" means hospitals, ps~'chiatric hospitals, aursiag
facilities, lddaey disease treatmeHt ceaters iRcludiag free staadiag hemodialysis facilities, rehabilitatioa
facilities aad ambulatory surgical facilities hospital, psychiatric hospital, nursing facility, kidney disease
treatment center including free-standing hemodialysis facility, rehabilitation facility, ambulatory surgical
facility, independent radiological service center, independent cardiac catheterization center, and cancer
treatment center. The term does not include the office of a private physician or physicians, whether in
individual or group practice.
8. Health maintenance organization. "Health maintenance organization" means a public or
private organization which that:
A. Provides or otherwise makes available to enrolled participants health care services, including
at least the following basic health services: Usual physician services, hospitalization, laboratory,
x-ray, emergency and preventive health services and out-of-area coverage;
B. Is compensated, except for copayments, for the provision of the basic health services to
enrolled participants on a predetermined periodic rate basis; and
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C. Provides physicians' services primarily through physicians who are either employees or

partners of the organization or through arrangements with individual physicians or one or more
groups of physicians.
9. Health services. "Health services" means clinically related services, that is, are diagnostic,
treatment~ eF rehabilitative services or nursing services provided by a nursing facility, and includes
alcohol, drug abuse and mental health services.
10. Health Systems Agency.
11. Health systems plan.
11-A. Home health care provider.
11-B. Hospital. "Hospital" means an institution which primarily provides to inpatients by or
under the supervision of physicians, diagnostic services and therapeutic services for medical diagnosis,
treatment and care of injured, disabled or sick persons or rehabilitation services for the rehabilitation of
injured, disabled or sick persons. This term also includes psychiatric and tuberculosis hospitals.
11-C. Hospital swing bed. "Hospital swing bed" means acute care beds licensed by the
Division of Licensure and Certification, Bureau of Medical Services for use also as nursing care beds.
Swing beds may be established only in rural hospitals with fewer than 100 licensed acute care beds.
12. Intermediate care facility.
12-A. Major medical equipment. "Major medical equipment" means a single unit of medical
equipment or a single system of components with related functions which is used to provide medical and
other health services and which costs $300,000 $1,000,000 or more. This term does not include medical
equipment acquired by or on behalf of a clinical laboratory to provide clinical laboratory services, if the
clinical laboratory is independent of a physician's office and a hospital and has been determined under
the United States Social Security Act, Title XVIII, to meet the requirements of Section 1861 (s),
paragraphs 10 and 11 of that Act. In determining whether medical equipment costs more than $300,000
$1,000,000, the cost of studies, surveys, designs, plans, working drawings, specifications and other
activities essential to acquiring the equipment shall be included. If the equipment is acquired for less
than fair market value, the term "cost" includes the fair market value.
12-B. Nursing facility. "Nursing facility" means any facility defined under section 1812-A.
13. Modification. "Modification" means the alteration, improvement, expansion, extension,
renovation or replacement of a health care facility or health maintenance organization or portion thereof,
including initial equipment thereof and the replacement of equipment or existing buildings.
13-A. Obligation. An "obligation" for a capital expenditure is considered to be incurred by or
on behalf of a health care facility:
A. When a contract, enforceable under Maine law, is entered into by or on behalf of the health
care facility for the construction, acquisition, lease or financing of a capital asset;
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B. When the governing board of the health care facility takes formal action to commit its own
funds for a construction project undertaken by the health care facility as its own contractor; or
C. In the case of donated property, on the date on which the gift is completed under applicable
Maine law.
14. Offer. "Offer," when used in connection with "health services," means that the health care
facility or health maintenance organization holds itself out as capable of providing or having the means to
provide a health service.
15. Person. "Person" means an individual, trust or estate, partnership, corporation, including
associations, joint stock companies and insurance companies, the State or a political subdivision or
instrumentality, including a municipal corporation of the State, or any other legal entity recognized by
state law.
16. Predevelopment activities. "Predevelopment activities" means any appropriately
capitalized expenditure by or on behalf of a health care facility made in preparation for the offering or
development of a new health service for which a certificate of need would be required and arrangements
or commitments made for financing the offering or development of the new health service; and shall
include site acquisitions, surveys, studies, expenditures for architectural designs, plans, working
drawings and specifications.
17. Project. "Project" means any acquisition, capital expenditure, new health service;
tennination or change in a health service, predevelopment activity or other activity which requires a
certificate of need under section 304-A.
17-A. Rehabilitation facility. "Rehabilitation facility" means an inpatient facility which is
operated for the primary purpose of assisting in the rehabilitation of disabled persons through an
integrated program of medical and other services which are provided under competent professional
supervision.
17-B. Replacement equipment. "Replacement equipment" means a piece of capital equipment
that replaces another piece of capital equipment that performs essentially the same functions as the
replaced equipment.
18. SeeFetaey. "Secretary" means the United States Secretary of Health and Hl:lman SerYiees
and any other officer or employee of the United States Department of Health and Hl:lman SerYiees to
whom the aathority in¥ol¥ed may be delegated.
19. Skilled nursing facility.
20. State Health Coordinating Council.
21. State health plan.
22. State medical facilities plan.
22 § 304. Certificate of need required

(REPEALED)
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22 § 304-A. Certificate of need required
No person may enter into any commitment for financing a project that requires a certificate of
need or incur an obligation expenditure for the project without having sought and received a certificate of
need, except that this prohibition does not apply to eofflfflitffleats obligations for financing conditioned
upon the receipt of a certificate of need or to obligations for predevelopment activities of less ti:laa
$150,000 for i:lealti:l care facilities oti:ler ti:lan ROSflitals or $250,000 for i:losflitals.
Except as provided in sections 304 D and 304-E, a certificate of need from the department 5fta1l
be~ required for:
1. Transfer of ownership; ,.~&e(jaisitieH acquisition by lease, donation, transfer; acquisition
of control. Any transfer of ownership or acquisition by or oa bei:lalf of a i:lealti:l care facility under lease
or comparable arrangement or through donation, Vli:liei:l weald i:laYe reqaired re't'ie•.v if ti:le aequisitioa i:lad
beea by flHrei:lase or any acquisition of control of a health care facility under lease, management
agreement or comparable arrangement or through donation that would have required review if the
transfer or acquisition had been by purchase, except in emergencies when such acquisition of control is at
the direction of the department;

1 .A... f&e(jaisitieH of eeHtFel. Any acquisition of control of a i:lealti:l care facility aader lease,
fflanageffleHt agreeffleHt or eoHlflarable arrangefflent or ti:lroagi:l donatioa that weald i:laYe reqaired reYievl
if the aeqaisition of control haa eeen ey flarei:lase, exeeflt in emergencies when saeh aeqaisitioa of
control is at the direction of ti:le deflartfflent;

2. Acquisitions of certain major medical equipment. Acquisitions of major medical
equipment with a cost in the aggregate of $1,000,000 or more, as adjusted pursuant to section 305-A.
There is a waiYer for ti:le The use of major medical equipment on a temporary basis as flroYided in seetioa
308, sueseetioa 4 in the case of a natural disaster, major accident or equipment failure and the use of
replacement equipment does not require a certificate of need;

A.
B.

c.
D.
2 A. Ae(jaisitieHs of majeF medieal e(jaipmeHt with a east iH the aggFegate of $1,000,000 OF
meFe. AcqHisitions of fflajor ffledieal eqHiflffleHt witi:l a cost ia ti:le aggregate of $1,000,000 or fflore ey
amealatory sargieal centers, indeflendent cardiae catheterization centers, indeflendent radiologic sePriee
centers and eeaters proYidiag eadoseopy, sigffloidoseopy, eoloaoseOflY or oti:ler sifflilar flroeedares
associated •,yiti:l gastroenterology;

3. Capital expenditures. The obligation by or on behalf of a health care facility, exceflt a
hospital, of any capital expenditure of $500,000 $2,000,000 or more, exeeflt that aay transfer of
owaersi:lifl is reYievlable, as adjusted pursuant to section 305-A. Capital expenditures in the case of a
natural disaster, major accident or equipment failure, for replacement equipment, and for parking lots and
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garages, information and communications systems and physician office space do not require a certificate
of need. Capital expenditures by nursing facilities are subject to review under subsection 8-A;

J A. Hospital eapital expenditures. The obligatioa, by or oa behalf of a hospital, of aH)'
capital expeaditure of $2,000,000 or more, except that:
A. A capital expeaditere for the purpose of acquiriag major medical equipmeat is reYiev.·able
oaly to the exteat proYided ia subsectioa 2; aad
:8. Aay traasfer of owaership of a hospital is reYie'+vable.

4. New health services. The offering or development of any new health service. For purposes
of this section, "new health services" includes only the following:
A. The obligation of any capital expenditures by or on behalf of a health care facility of
$100,000 or more, as adjusted pursuant to section 305-A, that is associated with the addition of a
health service that was not offered on a regular basis by or on behalf of the facility within the 12month period prior to the time the services would be offered_;_QI
B. The addition of a health service that is to be offered by or on behalf of a health care facility
that was not offered on a regular basis by or on behalf of the facility within the 12-month period
prior to the time the services would be offered, and that, for the 3rd fiscal year of operation,
including a partial first year, following addition of that service, abseat aay aajustmeat for
iaflatioa, is projected to entail annual operating costs of at least the expeaditure miaimum for
aaaual operatiag costs $350,000, as adjusted pursuant to section 305-A~ er-.!
C. The additioa of a health service that falls withia a category of health services that are subject
to review regardless of capital expeaditere or operatiag cost aad which category the departmeat
has defiaed thwagh regulatioas promulgates pursuaat to sectioH 312.
This subsectioa soes Hot prohibit a aursiag facility from coaYertiag bess uses for the proYisioa of
aursiag serYices to beds to Be uses for the proYisioa of resiseatial care services. If such a coHYersioH
occurs, public fl:lHds are Hot obligated for paymeat of services proYises iH the coH'o'ertes bess;
A certificate of need is not required for a health care facility that extends a current service within the
defined primary service area of the facility by purchasing within a 12 month time period new equipment
costing in the aggregate less than $1,000,000, as adjusted pursuant to section 305-A;
S. Termination of a health service. The oBligatioa of aay capital expeasiture B)' or oa Behalf
of a health care facility other thaH a hospital that is associates with the termiaatioa of a health service
that was previously offered B)' or oa Behalf of the health care facility; except, Reither the coaversioa of
liceased aursiag facility Beds to resiseatial care bess aor a decrease ia the liceases or certifies bed
capacity of a aursiag facility may be coasisered a termiaatioa of a health service;
6. Changes in bed complement. Any chaage increase in the existing licensed bed complement
or any increase in licensed bed category of a health care facility other thaa a hospital; except that a
decrease iH the liceased or certifies bed capacity of a aursiag facility is Hot subject to re>liev.· so loag as
aay capital expeasiture iacurres iH the secrease soes Hot trigger reYiew uaser suBsectioa 3;
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A.
B.

c.
(J t... lneFeases in lieensed bed eapaeity of a hospital. Any change ia the existing bed
complement of a hospital, in any 2 year period, that:

A. Increases the liceased or certified bed capacity of the hospital by more than 10% or more
thaa 5 beds, V/hiehe¥er is less; or
B. Increases the number of beds licensed or certified by the department to pro'lide a particular
le'lel of eare by more than 10% of that number or more thaa 5 beds, whieheYer is less;
7. PFede:r;elopment aetivities. Any appropriately capitali2:ed expendirure of $150,000 or more
or, in the ease of hospitals, $250,000 or more for prede\'elopment acti'lities proposed to be undertaken in
preparatioa for any project that ·uould itself reqeire a eertifieate of need;
8, New health eaFe faeilities. The coastnwtion, de'lelopment or other establishment of a ae·u
health care fficility; and

A.
B.
8-A. Nursing facilities. The obligation by a nursing facility, when related to nursing services
provided by the nursing facility, of any capital expenditures of $500,000 or more, as adjusted pursuant to
section 305-A.
A certificate of need is not required for a nursing facility to convert beds used for the provision of
nursing services to beds to be used for the provision of residential care services. If such a conversion
occurs, public funds are not obligated for payment of services provided in the converted beds;
9. Other circumstances. In the following circumstances:
A. Any proposed use of major medical equipment to serve inpatients of a hospital, if the
equipment is not located in a health care facility and was acquired without a certificate of need,
except acquisitions waiYed uader section 308, subsection 4 exempt from review under
subsection 2 or 3; or
B. If a person adds a health service not subject to review under subsection 4, paragraph A or C
and which was not deemed subject to review under subsection 4, paragraph B at the time it was
established and which was not reviewed and approved prior to establishment at the request of the
applicant, and its actual 3rd fiscal year operating cost, as adjusted by an appropriate inflation
deflator promulgated by the department, after consultation \Vith the Maiae Health Care Piaaaee
Commissioa, exceeds the expenditure minimum for annual operating cost in the 3rd fiscal year of
operation following addition of these services.
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22 § 304-B. Subsequent review
Where a certificate of need has been issued, and changes occur as specified in this section, a
subsequent review is required.
1. Criteria for subsequent review. The following activities require subsequent review and
approval, if the department has previously issued a certificate of need and if within one year three years
after the approved activity is undertaken:
A. There is a significant change in financing;

B. There is a change affecting the licensed or certified bed capacity as approved in the certificate
of need;
C. There is a change involving the addition or termination of the health services proposed to be
rendered ay the faeility;
D. There is a change in the site or the location of the proposed facility; or
E. There is a substantial change proposed in the design of the facility or the type of construction.

2. Procedures for subsequent review. Any person proposing to undertake any activity
requiring subsequent review and approval shall file with the department, within 30 days of the time that
person first has actual knowledge of the circumstances requiring subsequent review, a notice setting forth
the following information:
A. The nature of the proposed change;
B. The rationale for the change including, where appropriate, an explanation of why the change
was not set forth in the original application or letter of intent; and
C. Other pertinent detail subject to the procedures and criteria set forth in section 309.
The department shall, within 30 days of receipt of the information, advise that person in writing whether
the proposed change is approved. If not approved, the application shall be treated as incomplete and
reviewed in accordance with the application procedures in section 306-A, subsection 4. If approved, the
department shall amend the certificate of need as appropriate.
22 § 304-C. Waiver of certificate of need review for
projects for which hospital does not seek
positive adjustment to financial requirements
established by Maine Health Care Finance
Commission
(REPEALED)

22 § J04 D. Waiver af eertifieate af need far eertain
miner prajeets
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1. CategoFies of IJFojeets eligible foF waiveF. A hospital may apply for a v.·aiYer of the
eertifieate of need reYievt' requirements otherwise imposed by this ehapter with respeet to the follovt'ing
projeets:
A. The offering or dec;'elopment of any ne•,y health serYiees inYolving:
(1) No eapital expenditure or a eapital expenditure of less than $300,000; and

(2) Third year annual operating eosts of less than $250,000.

2, Conditions of waiveF.

J, ~'aiveF fJFOeess foF eeFtain new health seniees. A.ny hospital may file a request for ·.vaiYer
under subseetion 1, paragraph A, vt'ith the department deseribing the proposed projeet and its projeeted
assoeiated eapital eosts and projeeted operating eosts, as appropriate. Within 15 days following reeeipt
of the hospital's \VaiYer request and other information, if requested, the department shall issue its waiver
determination.
The department shall waiYe eertifieate of need re•,·ie•,y in all eases \Vhere the request demonstrates that:
A. The project meets the criteria of s\it:lsection 1, paragraph A; and

"B. The hospital agrees to be bound by the conditions of subseetion 2.

4. WaiveF pFoeess foF eeFtain minoF pFojeets,
~.

TFeatment of IJFojeet by the Maine Health CaFe Finance Commission.

22 § 304-E. Waiver of certificate of need review when
review is unnecessary and serves no public
purpose
I. Request for waiver. An applicant for a project requiring a certificate of need, other than a
project related to acute patient eare or a project that could affeet the financial requirements of a hospital
under chapter 107, may request a waiver of the review requirements under this chapter. The applicant
shall submit, with the request, sufficient written documentation to demonstrate that the proposed project
meets the conditions of this section and that sufficient public notice of the proposed waiver has been
giVen.

2. Public notice. The applicant shall give public notice, on a form provided by the department,
of its intention to seek a waiver of full review. This notice shall be given in the Kennebec Journal and in
a daily newspaper of general circulation in the applicant's service area. The public shall be given 10 days
from the date of publication within which to submit to the department any comments concerning the
proposed waiver of review.
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3. Criteria for waiver. The department may waive the requirement for a full certificate of need
review of a project, if the department finds that the waiver, rather than full review, would best further the
purposes of the Maine Certificate of Need Act, as set forth in section 302, subsection 2. When making
this determination, the department shall consider a number of factors including, but not limited to:
A. Whether the proposed project would incur no or minimal additional expense to the public or
to the health care facility's clients;

B. Whether the proposed project is or will be in compliance with other state and local laws and
regulations;
C. Whether the proposed project primarily involves the maintenance of a health care facility as
is; and
D. Whether the health and welfare of any person the health care facility is already serving will
be significantly adversely affected if a waiver is not granted.
4. Other action by department. If the department finds that the proposal is not clearly eligible
for a waiver of the review requirements, it may elect to conduct an emergency review, a simplified
review pursuant to section 308, subsection 1, or a full review.
5. Notification of decision. The department shall notify the applicant of its decision in writing
as soon as it determines whether to grant or deny the request for a waiver or decides to conduct a
different review in accordance with subsection 4. The notice shall include a brief summary of the
reasons for the department's decision.
6. Report to Legislature. The department shall submit an annual report to the joint standing
committee of the Legislature having jurisdiction over health and human resoarees services matters on
the implementation and operation of this section no later than February 15th of each year.
22 § 304-F. Procedures after voluntary nursing facility
reductions

1. Procedures. A nursing heme facility that voluntarily reduces the number of its licensed beds
for any reason except to create private rooms may convert the beds back and thereby increase the number
of nursing facility beds to no more than the previously licensed number of nursing facility beds, after
obtaining a certificate of need in accordance with this section, provided the facility has been in
continuous operation and has not been purchased or leased. To convert beds back to nursing facility beds
under this subsection, the nursing facility must:
A. Give notice of its intent to preserve conversion options to the department no later than 30
days after the effective date of the license reduction; and
B. Obtain a certificate of need to convert beds back under section 309, except that if no
construction is required for the conversion of beds back, the application must be processed in
accordance with subsection 2.
2. Expedited review. Except as provided in subsection 1, paragraph B, an application for a
certificate of need to reopen beds reserved in accordance with this section must be processed on an

II

expedited basis in accordance with rules adopted by the department providing for shortened review time
and for a public hearing if requested by a directly affected person. The department shall consider and
decide upon these applications as follows:
A. Review of applications that meet the requirements of this section must be based on the
requirements of section 309, subsection 1, except that the determinations required by section
309, subsection 1, paragraph B must be based on the historical costs of operating the beds and
must consider whether the projected costs are consistent with the costs of the beds prior to
closure, adjusted for inflation; and
B. Conversion of beds back under this section must be requested within 4 years of the effective
date of the license reduction. For good cause shown, the department may extend the 4-year
period for conversion for one additional 4-year period.

3. Effect on other review proceedings. Nursing facility beds that have been voluntarily
reduced under this section must be counted as available nursing facility beds for the purpose of
evaluating need under section 309 so long as the facility retains the ability to convert them back to
nursing facility use under the terms of this section, unless the facility indicates, in response to an inquiry
from the department in connection with an ongoing project review, that it is unwilling to convert them to
meet a need identified in that project review.
4. Rulemaking. Rules adopted pursuant to this section are major substantive rules as defined by
Title 5, chapter 375, subchapter II-A.
22 MRSA §304-G is enacted to read:
§304-G. Addition of nursing facility beds
Nursing facility projects that propose to add new nursing facility beds to the inventory of nursing
facility beds within the State may be grouped for competitive review purposes consistent with
appropriations made available for that purpose by the Legislature. A nursing facility project that proposes
renovation, replacement or other actions that will increase Medicaid costs may be approved only if
appropriations have been made by the Legislature expressly for the purpose of meeting those costs,
except that the department may approve, without a prior appropriation for the express purpose, projects
to reopen beds previously reserved by a nursing facility through a voluntary reduction pursuant to section
304-F, if the annual total of reopened beds approved does not exceed 100.

22 § 30$. PeFiodie FepoFts
The department shall require health care facilities subject to the requirements of this chapter to
maintain cuiTeflt health services and capital requirements' plans on file with the department. The
department, in its rules and regulations, shall prescribe the form and contents of the health services and
capital requirements' plans and shall require annua-l or other periodic reports apdating the plans to be
filed with the department. No application for a certificate of need made pursuant to this Act shall be
accepted from any health care facility for 'tYhich the current health services and capital requirements'
plans are not on file.

22 MRSA §305-A is enacted to read:
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§305-A. Inflation adjustment
Beginning July 1, 1999 and annually thereafter, the department shall adopt rules to adjust the
monetary figures contained in this chapter to reflect changes in the Consumer Price Index medical index.

22 § 306. Application process
(REPEALED)
22 § 306-A. Application process for a certificate of need
1. Letter of intent. Prior to filing an application for a certificate of need, an applicant shall file
a letter of intent with the department. The letter of intent shall form the basis for determining the
applicability of this chapter to the proposed expenditure or action. A letter of intent shall be deemed
withdrawn one year after receipt by the department, unless sooner superseded by an application; provided
that the applicant shall not be precluded from resubmitting the same letter of intent.
2. Application filed. Upon a determination by the department that a certificate of need is
required for a proposed expenditure or action, an application for a certificate of need shall be filed with
the department if the applicant wishes to proceed with the project. Prior to filing a formal application for
a certificate of need, the applicant is required to meet with the department staff in order to assist the
department in understanding the application and to receive technical assistance concerning the nature,
extent and format of the documentary evidence, statistical data and financial data required for the
department to evaluate the proposal. The department shall not accept an application for review until the
applicant has satisfied this technical assistance requirement unless waived in writing by both parties. The
technical assistance meeting shall take place within 30 days subsequent to receipt of the letter of intent,
unless waived in writing by both parties.

3. Additional information required. Additional information may be required or requested as
follows.
A. If, after receipt of an application, the department determines that additional information is
necessary before the application can be considered complete, the department may:
(1) Require the applicant to respond to one set of requests for additional information
from the department. Applicants must submit additional information requested by the
department within 30 business days or within a longer period of time, provided that the
department and the applicant agree; and

(2) Request, but not require, the applicant to respond to additional sets of requests for
information, provided that each request is directly related to the last request or to the
information provided in response to the last request.

B.
C. Within 15 business days after the filing of an application or response to any information
request, whichever is applicable, with the department, the department shall notify the applicant in
writing that:
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(1) The application contains all necessary information required and is complete; or

(2) Additional information is required by the department. If, after receipt of the
applicant's response to the first or any subsequent request, the department determines
that additional information is required, the notification shall also include a statement of
the basis and rationale for that determination.
4. Review of incomplete application. Upon receipt of the 2nd or any subsequent notice
described in subsection 3, paragraph C, subparagraph 2, the applicant must notify the department in
writing that:
A. It will provide the additional information requested by the department. Following completion,
it shall be entered into the next review cycle; or
B. That it is not able to or does not intend to provide the information requested and requests the
application be entered into the next appropriate review cycle. In that case, the applicant shall be
prohibited from submitting the information it had declined to provide into the record after the
25th day of the review cycle and the information shall not be considered in the determination to
issue or to deny a certificate of need. If the applicant provides the information requested prior to
the 25th day of the review cycle, the application may, at the discretion of the department, be
returned to the beginning of the review cycle. Failure to submit additional information requested
by the department may result in an unfavorable recommendation and may result in subsequent
denial of the application by the department, as long as the denial is related to applicable criteria
and standards.

5-A. Public informational meeting. Within 30 days of the filing of an application the
department shall advertise and conduct in a location convenient to the proposal location a public
informational meeting at which the applicant shall present information about the proposal.
5. Competitive reviews. In cases of competitive reviews, applicants shall submit additional
information requested by the department within 30 business days or within a longer period of time,
provided that the department and all competing applicants agree.
6. Automatic withdrawal. Any incomplete application is considered withdrawn if the
applicant fails to respond to a request for additional required information within 180 days of the date the
request was forwarded by the department.
7. Voluntary withdrawal of application. During the review period, prior to the date that staff
submit a final report to the commissioner, an applicant may withdraw an application without prejudice.
Written notice of the withdrawal must be submitted to the department. A withdrawn application may be
resubmitted at a later date, as a new application, requiring a new letter of intent and new filing fees,
docketing and review.
8. Filing fee. A nonrefundable filing fee must be paid at the time an application is filed with the
department.
A. The department shall establish minimum and maximum filing fees, pursuant to section 312,
to be paid per application.
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B. If the approved capital expenditure or operating cost upon which the fees were based is
higher than the initially proposed capital expenditure, then the filing fee must be recalculated and
the difference in fees, if any, must be paid before the certificate of need may be issued.
C. Rules adopted pursuant to this subsection are major substaatiYe routine technical rules as
defined by Title 5, chapter 375, subchapter II-A.
22 MRSA §306-B is enacted to read:
§306-B. Certificate of Need Advisory Committee
The Certificate of Need Advisory Committee, established by Title 5, section 12004-I, subsection
38, shall participate with the department in the public hearing process under section 307, subsection 2-B.

1. Appointment. The Governor shall appoint the members of the Certificate of Need Advisory
Committee according to this subsection.
A. The committee is composed of 10 members, 9 of whom are appointed by the Governor. The
Commissioner of Human Services shall name a designee to serve as an ex officio, nonvoting
member of the committee. The 9 members appointed by the Governor must be selected in
accordance with the following requirements.
(1) Four members must be appointed as follows:.

(a) One member must represent the hospitals;
(b) One member must represent the nursing home industry;
(c) One member must represent major 3rd-party payors; and
(d) One member must represent providers.
In appointing these representatives, the Governor shall consider recommendations made
by the Maine Hospital Association, the Maine Health Care Association, the Maine
Medical Association, the Maine Osteopathic Association and other representative
organizations.
(2) Five public members must be appointed as consumers of health care. One of these
members must be designated on an annual basis by the Governor as chair of the
committee. Neither the public members nor their spouses or children may, within 12
months preceding the appointment, have been affiliated with, employed by, or have had
any professional affiliation with any health care facility or institution or nursing facility,
health product manufacturer or corporation or insurer providing coverage for hospital or
medical care; however neither membership in or subscription to a service plan
maintained by a nonprofit hospital and medical service organization, nor enrollment in a
health maintenance organization, nor membership as a policyholder in a mutual insurer
or coverage under such a policy, nor the purchase of or coverage under a policy issued
by a stock insurer may disqualify a person from serving as a public member.
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B. Appointed members of the committee shall serve for terms of 4 years. Members are limited
to 2 4-years terms.
C. Vacancies among appointed members must be filled by appointment by the Governor for the
unexpired term. A vacancy in the office of the chair must be filled by the Governor, who shall
designate a new chair for the balance of the member's term as chair. The Governor may remove
any appointed member who becomes disqualified by virtue of the requirements of paragraph A,
or for neglect of any duty required by law, or for incompetency or dishonorable conduct.
D. Each appointed member of the committee is entitled to compensation according to Title 5,
chapter 379.
E. Five members of the committee shall constitute a quorum. Actions of the committee must be
by majority vote.
2. Duties. The committee shall perform the following duties:
A. Review proposed rules, criteria, standards and procedures for the certificate of need
process and the state health plan prior to their adoption, review the annual certificate of
need report prepared by the department and advise the commissioner with regard to
certificate of need; and

B. Conduct the public hearing required under section 307, subsection 2-B.
22 § 307. Review process

1. Notice. Upon determination that an application is complete, or upon receipt of a notice under
section 306-A, subsection 4, paragraph B, or upon grouping of the application with other pending
applications, the department shall provide for written notification of the beginning of a review. Public
notice shall be given by publication in the Kennebec Journal and in a newspaper of general circulation in
the area in which the proposed expenditure or other action will occur. The notice shall be provided to all
persons who have requested notification by means of asking that their names be placed on a mailing list
maintained by the department for this purpose. This notice shall include:
A. A brief description of the proposed expenditure or other action;
B. The proposed schedule for the review;
C. A statement that a public hearing will be held during the course of a review if requested by
persons directly affected by the review and the date by which the requests must be received by
the department;
D. A description of the manner in which public notice will be given of a public hearing if one is
to be held during the course of the review; and
E. A statement of the manner and time in which persons may register as affected persons.
2. Public hearing.
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2 f... Certifieate of Need Advisory Committee. Tile Certificate of Need AdYisory Committee,
establisHed by Title 5, section 12004 I, subsection 38, and created witllin tile Department of Human
SerYices, sllall participate witll tile department in tile public Rearing process.

A The committee is composed of 10 members, 9 of 'NRom are appointed by the GoYernor. The
Commissioner of Human SerYices shall name a designee to serYe as an ex officio, nonYoting
member of tile committee. Tile 9 members appointed by tile GoYernor roost be selected in
accordance with tile follo·Ning requirements.
(1) Four members roost be appointed to represent the follo·Ning.

(a) One member must represent the hospitals.
(b) One member roost represent tile long term care industry.
(c) One member must represent major 3rd party payers.
(d) One member must represent proYiders.
In appointing these representath•es, the GoYernor shall coHsider recommendations made by the
Maine Hospital Association, the Maine Health Care Association, the Maine Medical Association,
the Maine Osteopathic Association and otller representative organizatioHs.
(2) Fh•e public members must be appointed as consumers of health care. One of these members
roost be designated on an annual basis by tile Governor as chair of the committee. NeitHer tile
public members nor their spouses or cllildren may, within 12 months preceding the appointment,
ha'l'e been affiliated with, employed by, or haYe had any professional affiliation 'Nith any health
care facility or institution, health product manufacturer or corporation or insurer proYiding
coyerage for hospital or medical care; however neither membership in or subscription to a
serYice plan maintained b~· a nonprofit hospital and medical service organization, nor enrollment
in a health maintenance organization, nor membership as a policyholder in a mutual insurer or
coYerage under such a policy, nor the purcllase of or CO'I'erage under a policy issued by a stock
insurer may disqualify a person from serving as a public rnernber.
B. Appointed members of tile committee sllall serve for terms of 4 years. Members sllall hold
office until the appointment and confirmation of tlleir successors. Of tile members first
appointed by tile GoYernor, tile member representing hospitals and 2 public members sllall llold
office for 4 years, the rnernber from tile nursing Horne industry and one public member shall hold
office for 3 years, the member from the insurance field and one public rnernber shall llold office
for 2 years and the pHysician and one public rnernber sllall llold office for one year.
C. Vacancies among appointed members shall be filled by appointment by the GoYernor for tile
unexpired term. A vacancy in the office of tile cllair shall be filled by tile GoYernor, 'tYRO sllall
designate a new cllair for the balance of the member's term as cllair. Tile GoYernor rnay rernoYe
any appointed member who becomes disqualified by Yirtue of tile requirements of paragrapH A,
or for neglect of any duty required by la·N, or for incompetency or disHonorable conduct.
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D. Each appoiHted member of the committee shall be compeHsated accordiHg to Title 5, chapter
~

E. Five members of the committee shall coHstitl:lte a q1:1orum. ActioHs of the committee shall be
by majority 't'ote.

2-B. Public hearing. A public hearing shall be held during the course of a review by the
Certificate of Need Advisory Committee if requested by persons directly affected by the review pursuant
to subsection 1. Nothing in this section may be construed to prevent the department from holding
informational meetings with applicants and interested and affected persons prior to the conduct of the
hearing. In the event no hearing has been requested prior to an informational meeting or receipt of the
preliminary staff report, the applicant or any directly affected persons may request a hearing within 10
days of either circumstance, provided that the review period shall be extended by 60 days if such a
hearing is requested. In the case of grouped applications, the extension shall apply to all competing
applications.
A. The committee or agency shall provide notice of its hearings in accordance with the
procedure described in subsection 1.
B. Findings, recommendations, reports, analyses and related documents prepared by the staff of
the agency shall be in final form and be made available to affected persons at least 5 business
days prior to its hearings. The department shall make its preliminary staff report available to the
committee and affected persons at least 5 business days prior to a public hearing conducted by
the committee.
C. In a hearing conducted by the committee, any person shall have the right to be represented by
counsel or to present oral or written arguments and evidence relevant to the matter which is the
subject of the hearing. Any person directly affected by the matter may conduct reasonable
questioning of persons who make relevant factual allegations.
D. The chair serves as a voting presiding officer and, in consultation with the members of the
committee, shall rule on the relevance of argument and evidence and make determinations as to
reasonable questioning. The department's administrative hearing unit shall provide technical
support to the committee for the conducting of hearings as necessary. Members of the committee
may conduct reasonable questioning in the course of a hearing.
E. The department or agency shall record all hearings and any subsequent proceedings of the
committee with respect to the application in a form susceptible to transcription. The department
shall transcribe the recording when necessary for the prosecution of an appeal.
F. During the first 7 business days following the close of a public hearing conducted by the
committee interested or affected persons may submit written comments concerning the review
under consideration. The department shall provide copies of comments submitted in that manner
to all persons registered as affected persons and to appointed members of the committee. In
reviews where no hearing is held, interested or affected persons may submit comments 10 days
after the submission of the preliminary staff report, but no later than the 70th day of a 90-day
review cycle or the 130th day of a 150-day review cycle.
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G. In the event that circumstances require the department to obtain further information from any
source or to otherwise contact registered affected persons following the public hearing and
submission of comments under paragraph For, when no hearing is held, following the 80th day
of a 90-day review cycle or the 140th day of a 150-day review cycle, the department shall:
(1) Provide written notice to all registered affected persons who shall have at least 3
business days to respond; or

(2) Convene a public meeting with reasonable notice with participation of the committee
at its discretion and affording directly affected persons the opportunity to conduct
reasonable questioning.
In either event, notwithstanding any other provision of this chapter, the time period in which a
decision is required shall be extended 20 days. Any written comments shall be forwarded to the
committee.
H. At its next meeting following the receipt of comments pursuant to paragraph F or G, or in the
case of a public hearing pursuant to paragraph G, the committee shall make a recommendation of
approval, disapproval or approval with conditions with respect to the application or applications
under consideration. This meeting is open to the public; however, during the committee's
deliberations, participation is limited to committee members. The recommendation must be
determined by majority vote of the appointed members present and voting. Members of the
committee may make additional oral comments or submit written comments, as they consider
appropriate, with respect to the basis for their recommendations or their individual views. The
committee recommendation and any accompanying comments must be forwarded to the
commissioner. If the committee is unable to obtain a majority on a recommendation, the
committee shall report to the commissioner the result of any vote taken.
I. At the time the staff submits its final report to the commissioner, a copy of the report shall be
sent to the applicant and a notification shall be sent to all registered affected persons. No further
comments may be accepted.

J. After a hearing commences, no appointed members of the committee or the department may
communicate directly or indirectly in connection with any application with any affected party or
anyone acting in their behalf, except upon notice and opportunity for all affected parties to
participate. This paragraph shall not prohibit the department from communicating with any
affected party or anyone acting on their behalf for the purpose of arranging a public meeting
pursuant to paragraph G.
3. Reviews. To the extent practicable, a review shall be completed and the department shall
make its decision within 90 days after the date of notification under subsection 1. The department shall
establish criteria for determining when it is not practicable to complete a review within 90 days.
Whenever it is not practicable to complete a review within 90 days, the department may extend the
review period up to an additional 60 days.
Any review period may be extended with the written consent of the applicant. The request to extend the
review period may be initiated by the applicant or the department. If the request is initiated by the
department, it shall not be effective unless consented to by the applicant in writing. If the request is
initiated by the applicant, the department shall agree to the requested extension if it determines that the
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request is for good cause. The department shall acknowledge the extension of the review period in
writing.
4. Review by Health Systems Agency.
5. Review by department.
5-A. Decision by the department. Decisions by the commissioner shall be made in accordance
with the following procedures.
A. The department shall prepare its final staff report based solely on the record developed to
date, as defined in paragraph C, subparagraphs (1) to (6).

B. After reviewing each application, the commissioner shall make a decision either to issue a
certificate of need or to deny the application for a certificate of need. The decision of the
commissioner must be based on the informational record developed in the course of review as
specified in paragraph C. The commissioner may issue a certificate of need with specific
conditions. Notice of the decision must be sent to the applicant and the committee. This notice
must incorporate written findings that state the basis of the decision, including the findings
required by section 309, subsection 1. If the decision is not consistent with the recommendations
of the Certificate of Need Advisory Committee, the commissioner shall provide a detailed
statement of the reasons for the inconsistency.
C. For purposes of this subsection, "informational record developed in the course of review"
includes the following:
(1) All applications, filings, correspondence and documentary material submitted by

applicants and interested or affected persons prior to the termination of the public
comment period under subsection 2-B, paragraph For, if no hearing is held, prior to the
80th day of a 90-day review cycle and prior to the 140th day of a 150-day review cycle;
(2) All documentary material reflecting information generated by the department prior to
termination of the public comment period or, if no hearing is held, prior to the 80th day
of a 90-day review cycle and prior to the 140th day of a 150-day review cycle;
(3) Stenographic or electronic recording of any public hearing or meeting held during
the course of review, whether or not transcribed;
(4) All material submitted or obtained in accordance with the procedures in subsection
2-B, paragraph G;
(5) The staff report of the agency, the preliminary staff report of the department and the
recommendations of the committee;
(6) Officially noticed facts; and
(7) The final staff report of the department.
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Documentary materials may be incorporated in the record by reference, provided that registered affected
persons are afforded the opportunity to examine the materials.
In making a determination on any pending application under the certificate of need program, the
department shall not rely on the contents of any documents relating to the application when those
documents are submitted to the department anonymously.
6. Review cycles.
6-A. Review cycles. The department shall establish review cycles for the review of
applications. There must be at least one review cycle for each type or category of project each calendar
year, the dates for which must be published at least 3 months in advance. An application must be
reviewed during the next scheduled review cycle following the date on which the application is either
declared complete or submitted for review pursuant to section 306-A, subsection 4, paragraph B.
NHrsing home projects that propose to add ne·;v Rl:lrsing home beds to the inventory of Rl:lrsing home beds
'Nithin the State may be groHped for competitive revie'N pHrposes consistent vl'ith appropriations made
available for that pHrpose b~· the LegislatHre. A Rl:lrsing home project that proposes renovation,
replacement or other actions that 'NiH increase Medicaid costs may be approved only if appropriations
have been made by the Legislatl:lre expressly for the pHrpose of meeting those costs, except that tke
department may approve, v1itkoHt a prior appropriation for tke express pHrpose, projects to reopen beds
pre:vioHsly reserved by a Rl:lrsing facility tkroHgR a volHRtary redHctioR pHrsHaRt to section 304 F,
provided that the aRRHal total of reopened beds approved does not exceed 100. The department may hold
an application for up to 90 days following the commencement of the next scheduled review cycle if, on
the basis of one or more letters of intent on file at the time the application is either declared complete or
submitted for review pursuant to section 306-A, subsection 4, paragraph B, the department expects to
receive within the additional 90 days one or more other applications pertaining to similar types of
services, facilities or equipment affecting the same health service area. Pertinent health service areas
must be defined in rules adopted by the department pursuant to section 312.
22 § 308. Waiver of requirements; emergency
certificate of need

1. Waiver of full review. The department may waive otherwise applicable requirements and
establish a simplified review process for projects which do not warrant a full review. Procedures for
conducting these reviews shall be established by the department in its rules. These procedures shall
provide for a shortened review and for a public hearing to be held during the course of a review, if
requested by any person directly affected by the review. In order to waive requirements for a full review,
the department shall find that the proposed project:
A. Meets an already demonstrated need as established by applicable state health plans or by the
rules of the department;

B. Is a part of a minor modernization or replacement program which is an integral part of an
institutional health care facility's health services or capital expenditures plans required by section
305;and
C. Is required to meet federal, state or local life safety codes or other applicable requirements.
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1-A. Acquisition of control. The department shall waive the requirements of section 309,
subsection 1, paragraphs C and D and conduct a simplified review process in accordance with this
section for an acquisition of control of health care facilities pursuant to section 304-A, subsection +-A l,
if the acquisition consists of a management agreement or similar arrangement and primarily involves dayto-day operation of the facility in its current form. The department shall complete its review of
arrangements qualifying for simplified review within 45 days of the filing of a completed application.
2. Waiver of other requirements. In order to expedite the review of an application submitted
in response to an emergency situation, the department may:
A.

B.
C. Establish a schedule for the review of an application which commences on a day other than
the first day of an established review cycle.
3. Emergency defiaed certificate of need. The department shall determine that an emergency
situation exists whenever it finds that an applicant has demonstrated:

A. The necessity for immediate or temporary relief due to natural disaster, fire, unforeseen
safety consideration, major accident, equipment failure, foreclosure, receivership or action of the
department or other circumstances as determined to be appropriate by the department;
B. The serious adverse effect of delay on the applicant and the community that would be
occasioned by compliance with the regular requirements of this chapter and the rules and
regulations promulgated by the department; and
C. The lack of substantial change in the facility or services which existed before the emergency
situation.
In an emergency situation the department may waive in writing any penalties for failure to receive a
certificate of need for an otherwise reviewable project. After the emergency is resolved the department
shall review the action to determine whether any additional review is required.
4. WaiveF of Feview of aelJ:uisitiaas of majoF medieal elJ:HifJmeat. The department may waive
the revievl of an acq1:1isition or proposed 1:1se of major medical eq1:1ipment req1:1ired p1:1rs1:1ant to section
304 A if the eq1:1ipment ·,vill be 1:1sed to proYide serYices to inpatients of a hospital only on a temporary
basis in the case of:
A. A narnral disaster;
E. A major accident; or
C. Eq1:1ipment faill:lfe.
5. PFovisioB foF e:Kfledited admiaistFative Feviews. The department shall prom1:1lgate rules by
Jan1:1ary 1, 1988, to create a proced1:1re for administratiYe revievrs for at least the replacement of major
medical eq1:1ipment.
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22 § 309. Principles governing the review of
applications
1. Determinations for issue of certificate. A certificate of need shall be issued whenever the
department determines:
A. That the applicant is fit, willing and able to provide the proposed services at the proper
standard of care;
B. That economic feasibility of the proposed services is demonstrated in terms of: Effect on the
existing and projected operating budget of the applicant; the applicant's ability to establish and
operate the facility or services in accordance with licensure rules adopted under pertinent state
laws; the projected impact on the facility's costs and rates the total health care expenditures in the
community and the State; and the availability of State funds;
C. That there is a public need for the proposed services; and
D. That the proposed services are consistent with the orderly and economic development of
health facilities and health resources for the State, that the citizens of the State have the ability to
underwrite the additional costs of the proposed services and that the proposed services are in
accordance with standards, criteria or plans adopted and approved pursuant to the state health
plan developed by the department.
2. Criteria for certificate of need.
2-A. Criteria for certificate of need. In determining whether to issue or deny a certificate of
need under subsection 1, the department shall, among other criteria, consider the following:
A. Whether the project will substantially address specific problems or unmet needs in the area to
be served by the project;
B. Whether the project will have a positive impact on the health status indicators of the
population to be served;
C. Whether the services affected by the project will be accessible to all residents of the area
proposed to be served. Accessibility is determined through analysis of the area including
population, topography and availability of transportation and health services;
D. Whether there are less costly or more effective alternate methods of reasonably meeting
identified health service needs of the project;
E. Whether the project is financially feasible in both an intermediate and long-term time frame;
F. Whether the project would produce a cost benefit in the existing health care system of the
State and the area in which the project is proposed;
G. Whether the quality of any health care provided by the applicant in the past meets industry
standards; and
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H. Whether the project will provide demonstrable improvements in quality and outcome
measures applicable to the services proposed in the project.

3. Health maintenance organizations.
4. Required approvals. Approval of proposed capital expenditures shall comply with the
following:
A. Except as provided in paragraph B, the department shall issue a certificate of need for a
proposed capital expenditure if:
(1) The capital expenditure is required to eliminate or prevent imminent safety hazards,
as defined by applicable fire, building or life-safety codes and regulations; to comply
with state licensure standards; or to comply with accreditation or certification standards
which must be met to receive reimbursement under the United States Social Security
Act, Title XVIII, or payments under a state plan for medical assistance approved under
Title XIX of that Act; and
(2) The department has determined that the facility or service for which capital
expenditure is proposed is needed; the obligation of the capital expenditure is consistent
with the state health plan; and the corrective action proposed by the applicant is the most
cost effective alternative available under the circumstances.
B. Those portions of a proposed project which are not required to eliminate or prevent safety
hazards or to comply with licensure, certification or accreditation standards are subject to review
in accordance with the criteria established under section 312.
5. Standards applied in certificate of need. The commissioner shall, in issuing a certificate of
need, make JH.& the decision, to the maximum extent practicable, directly related to criteria established
under federal laws and standards or criteria prescribed in regulations promulgated by the department
pursuant to subsections 1 to 4 and section 312.
The commissioner shall not deny issuance of a certificate of need, or make his decision subject to
fulfillment of a condition on the part of the applicant, except where the denial or condition directly
relates to criteria established under federal laws and standards or criteria prescribed in regulations
promulgated by the department in accordance with subsections 1 to 4 and section 312, which are
pertinent to the application.

6. Hospital pra;jeets. Projects that are carried forward shall compete equally with Hevlly
proposed projects. For the purposes of this subsectioH, a project may be held for a fiHal decisioH beyoHd
the time frames set forth iH sectioH 307, subsectioH 3.

7. Intermediate care facilities.
22 § 310. Reconsideration
Any person directly affected by a review may, for good cause shown, request in writing a hearing
for the purposes of reconsideration of the decision of the department to issue or to deny a certificate of
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need. The department, if it determines that good cause has been demonstrated, shall hold a hearing to
reconsider its decision. To be effective, a request for the hearing shall be received within 30 days of the
department's decision. If the Department of Human Services determines that good cause for a hearing has
been demonstrated, the hearing shall commence within 30 days of receipt of the request. A decision shall
be rendered within 60 days of the commencement of the hearing. The decision may be rendered beyond
this time period by mutual consent of the parties. For purposes of this section, a request for a hearing
shall be deemed to have shown good cause if it:
1. New information. Presents significant, relevant information not previously considered by the
department;
2. Changes in circumstances. Demonstrates that there have been significant changes in factors
or circumstances relied upon by the department in reaching its decision;

3. Failure to follow procedures. Demonstrates that the department has materially failed to
follow its adopted procedures in reaching its decision; or
4. Other bases. Provides other bases for a hearing that the department has determined
constitutes good cause.
22 § 311. Remedy
Any person aggrieved by a final decision of the department made under the provisions of this Act
shall be entitled to review in accordance with Title 5, chapter 375, subchapter VII, of the Administrative
Procedure Act. A decision of the department to issue a certificate of need or to deny an application for a
certificate of need shall not be considered final until the department has taken final action on a request
for reconsideration under section 310.
A decision by the department is not final where opportunity for reconsideration under section
310 exists with respect to matters involving new information or changes in circumstances. Where new
information or changes in circumstances are not alleged by the applicant or other person aggrieved by the
decision, a person aggrieved by a decision of the department may, at its option, seek reconsideration
under section 310 or may seek direct judicial review under this section.
In civil actions involving competitive reviews of proposals to construct new nursing heme
facility beds, the court shall require the party seeking judicial review to give security in such sums as the
court deems proper, for the payment of such costs and damages as may be incurred or suffered by any
other party who is found to have been wrongfully delayed or restrained from proceeding to implement
the certificate of need, provided that for good cause shown and recited in the order, the court may waive
the giving of security. A surety upon a bond or undertaking under this paragraph submits himself the
surety to the jurisdiction of the court and irrevocably appoints the clerk of the court as hl5 the agent for
the surety upon whom any papers affecting hl5liability on the bond or undertaking may be served. Hi£
The liability of the surety may be enforced on motion without the necessity of an independent action.
The motion and such notice of the motion as the court prescribes may be served on the clerk of the court
who shall forthwith mail copies to the persons giving the security if their addresses are known.

22 § 312. Rules and regulations
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The department shall adopt any rules, regulatioRs, standards, criteria,_ er plans or procedures that
may be necessary to carry out the provisions and purposes of this Act. The department shall, to the extent
applicable, take into consideration recommendations contained in the state health plan as approYed by the
Go;'ernor and the recommendations of the Certificate of Need Advisory Committee under section 306-A,
subsection 2, paragraph A. The department shall provide for public notice and hearing on all proposed
rules, regulatioRs, standards, criteria, plans procedures or schedules pursuant to Title 5, chapter 375.
Unless otherwise provided by this Act, rules adopted pursuant to this chapter are routine technical rules
as defined by Title 5, chapter 375, subchapter II-A. The department is authorized to accept any federal
funds to be used for the purposes of carrying out this chapter.

22 § 313. Public information
The general public shall have reasonable access to all applications reviewed by the department
and to all other written material pertinent to its review of these applications. The department shall
prepare and publish at least annually a report on its activities conducted pursuant to this Act.

22 § 314. Conflict of interest
In addition to the limitations of Title 5, section 18, a member or employee of the Department of
Human Services or Certificate of Need Advisory Committee who has a substantial economic or fiduciary
interest which would be affected by a recommendation or decision to issue or deny a certificate of need,
or who has a close relative or economic associate whose interest would be so affected shall be ineligible
to participate in the review, recommendation or decision making process with respect to any application
for which the conflict of interest exists.

22 § 315. Division of project to evade cost limitation
prohibited
No health care facility or other party required to obtain a certificate of need shall separate
portions of a single project into components, including, but not limited to, site facility and equipment, to
evade the cost limitations or other requirements of section 304.

22 § 316. Exemptions
(REPEALED)
22 § 316-A. Exemptions
Except as otherwise specifically provided, nothing in this Act shall be construed to preempt,
replace or otherwise negate the requirements of any other laws or regulations governing health care
facilities. The requirements of this Act shall not apply with respect to:

1. Health care facilities. Any health care facility:
A. Operated by religious groups relying solely on spiritual means through prayer for healing; er
B. For which any coRstructioR, modificatioR or other chaRge subject to this Act has been
reYiewed aRd has receiYed approYal pursuaRt to the United States Social Security Act, Section
1122, from appropriate ageRcies prior to the effectiYe date of this Act;
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2. Activities; acquisitions. Activities or acquisitions by or on behalf of a health maintenance
organization or a health care facility controlled, directly or indirectly, by a health maintenance
organization or combination of health maintenance organizations to the extent mandated by the National
Health Planning and Resources Development Act of 1974, as amended and its accompanying regulations;
and
2-A. Assisted living. Assisted living programs and services regulated under chapter 1665.
2-B. Existing capacity. The use by an ambulatory surgical facility licensed on January 1, 1998
of capacity in existence on January 1, 1998.
3. Home health care services. Home health care services offered by a home health care
provider prior to 90 days after adjoammeat of tH.e Seeoad Regalar Sessioe of tH.e 11 OtH. Legislatare.
4. Home health care providers.
5. Hospice. Hospice services and programs.

22 § 317. Scope of certificate of need
(REPEALED)
22 § 317-A. Scope of certificate of need

1. Application determinative. A certificate of need shall be valid only for the defined scope,
premises and facility or person named in the application and shall not be transferable or assignable.
2. Maximum expenditure. In issuing a certificate of need, the department shall specify the
maximum capital expenditures which may be obligated under this certificate. The department shall, by
regalatioes promalgated rules adopted pursuant to section 312, prescribe the method to be used to
determine capital expenditure maximums, establish procedures to monitor capital expenditures obligated
under certificates and establish procedures to review projects for which the capital expenditure maximum
is exceeded or expected to be exceeded.
3. Periodic review. After the issuance of a certificate of need, the department shall periodically
review the progress of the holder of the certificate in meeting the timetable for making the service or
equipment available or for completing the project specified in the approved application. A certificate of
need shall expire if the project for which the certificate has been issued is not commenced within 12
months following the issuance of the certificate. The department may grant an extension of a certificate
for an additional specified time not to exceed 12 months if good cause is shown why the project has not
commenced. The department may require evidence of the continuing feasibility and availability of
financing for a project as a condition for extending the life of certificate. In addition if on the basis of its
periodic review of progress under the certificate, the department determines that the holder of a
certificate is not otherwise meeting the timetable and is not making a good faith effort to meet it, the
department may, after a hearing, withdraw the certificate of need. The department shall in accordance
with section 312 promalgate tH.e eeeessary proeedares adopt rules for withdrawal of certificates of need.
22 § 318. Withholding of license
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No new health care facility or nursing facility, as defined in section 303, shall be eligible to
obtain a license under the applicable state law, if the facility has not obtained a certificate of need as
required by this chapter. The license of any facility shall not extend to include or otherwise be deemed to
allow the delivery of any services, the use of any equipment which has been acquired, the use of any
portion of a facility or any other change for which a certificate of need as required by this Act has not
been obtained. Any unauthorized delivery of services, use of equipment or portion of a facility, or other
change shall be deemed to be in violation of the respective chapter under which the facility is licensed.

22 § 319. Withholding of funds
No health care facility, nursing facility or other provider may be eligible to apply for or receive
any reimbursement, payment or other financial assistance from any state agency or other 3rd party payor,
either directly or indirectly, for any capital expenditure or operating costs attributable to any project for
which a certificate of need as required by this Act has not been obtained. For the purposes of this section,
the department shall determine the eligibility of a facility to receive reimbursement for all projects
subject to the provisions of this Act.

22 § 320. Injunction
The Attorney General, upon the request of the department, shall seek to enjoin any project for
which a certificate of need as required by this Act has not been obtained, and shall take any other action
as may be appropriate to enforce this Act.

22 § 321. Penalty
Whoever violates any provision of this chapter or any rate, rule or regulation established
hereunder shall be subject to a civil penalty payable to the State of not more than $5,000 to be recovered
in a civil action. The department may hold these funds in a special revenue account which shall be used
only to support certificate of need reviews, such as for hiring expert analysts on a short-term consulting
basis.
·

22 § 322. Implementation reports
The holder of a certificate of need shall make a written report at the end of each 6-month period
following its issuance regarding implementation activities, obligations incurred and expenditures made
and any other matters as the department may require. A summary report shall be made when the service
or services for which the certificate of need was issued becomes operational. For a period of one year
following the implementation of the service or services for which the certificate of need was granted, the
provider shall file, at 6-month intervals, reports concerning the costs and utilization. The department, in
its rules, shall prescribe the form and contents of the reports. Any holder of a certificate of need which
has been issued for the construction or modification of a facility or portion thereof shall file final plans
and specifications therefor with the department within 6 months, or any other time that the department
may allow, following the issuance of the certificate for review by the department to determine that the
plans and specifications are in compliance with the certificate of need which has been issued therefor and
are in compliance with applicable licensure, life safety code and accreditation standards. The department
may revoke any certificate of need it has issued when the person to whom it has been issued fails to file
reports or plans and specifications required by this section on a timely basis.
22 § 323. Relationship to the United States Soeial SeeuFity
Aet, Seetion 1122
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1. f ..dministFatien ef Seetien 1122 Feviews. The departmeat shall, ia revie·;,ring those capital
expeaditures which require reYie't't' uader sectioa 304 A aad the Uaited States Social Security Act,
Sectioa 1122, aad regulatioas promulgated thereuader, allow the maximum flexibility pennitted ueder
the Ueited States Social Security Act, Sectioa 1122, coasisteat ·.vith this chapter.
2. ThFeshelds faF Feview. The departmeat shall waiYe reYiew of proposed capital expeaditures
by health care facilities uader the Uaited States Social Security l..ct, Sectioa 1122, aad regulatioas
promulgated tbereuader, ualess those expeaditures are subject to review uader sectioa 304 A.

J. PFeeeduFes. The departmeat shall, pursuaat to section 312, modify its Uaited States Social
Security Act, Sectioa 1122 Procedures Maeual as required b~' this sectioa, aad shall promulgate the
reYised maaual as a regulatioa oR or before Jaauary 1, 1983.
22 § 324. Review
The department shall convene meetings of the public, providers and consumers of health care,
state agencies, insurers and managed care entities, the Certificate of Need Advisory Committee and
interested parties to examine the operation of the certificate of needs laws, rules, standards, criteria and
procedures and shall report to the legislative joint standing committee having jurisdiction over health and
iastitutioaal human services not later than January 31, +999 2001 on the continuing feasibility of this
chapter.

PARTC
Sec. C-1. Effective date. This Act takes effect October 1, 1998.
Sec. C-2. Adoption of rules, standards, criteria and procedures. Beginning November 1,
1998, the Department of Human Services shall adopt new rules, standards, criteria and procedures for the
certificate of need process, consistent with Title 22, chapter 103, as amended, in accordance with the
requirements of Title 5, chapter 375, subchapter II.
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