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MEMORANDUM

MAINE WORKERS' COMPENSATION BOARD
27 State House Station
Augusta ME 04333-0027
Tel: 207-287-7086
Fax: 207-287-7198

To: Committee on Labor, Commerce, Research & Fgonomic Development
From: Paul H. Sighinolfi, Executive Director/Chair /%5/1%73/\
Date: February 15, 2018

Subject: Annual Report on the Status of the Maine Workers’ Compensation System

Enclosed for your review are copies of the Annual Report on the Status of the Maine
Workers’ Compensation System.

Maine workers' compensation continues to transition from one of the most expensive
systems in the nation to one that is moving to average premium costs combined with a fair
and reasonable benefit structure. The National Council on Compensation Insurance (NCCI)
has recommended a significant premium decrease in 2018. This recommendation is based
on our system’s stability, claim frequency and claim severity. Beyond NCCI, our system is
viewed as very stable by the insurance industry. Employees who are injured are returning to
work more quickly, and our dispute resolution process continues to work well.

The Appellate Division, recreated in 2012, continues to excel, giving both employees
and businesses an automatic right of appeal. The Board’'s Medical Fee Schedule, which is
updated annually and is presently the subject of a comprehensive review, has stabilized
workers’ compensation medical costs even with a few up-level adjustments. Vocational
rehabilitation requests are stable. These are helping injured workers return to gainful
employment. Maine Employers’ Mutual Insurance Company, the state’s largest private
carrier, recently declared a $21 million dividend to Maine businesses.

The foregoing factors are evidence of the Maine workers' compensation system’s
gradual and continued improvement for both injured employees and the business
community.

The report is on the web at:
http://www.maine.gov/wch/Departments/administration/troika.html

I am available if there are any questions.
PHS/Idl
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EXECUTIVE SUMMARY

The Workers' Compensation Board, in consultation with the Superintendent of Insurance and the
Director of the Bureau of Labor Standards, is directed in the Workers” Compensation Act, Title 39-A, at
§358-A(1) to submit an annual report on the status of the workers' compensation system to the
Governor, the Joint Standing Committee on Labor, Commerce, Research and Economic Development,
and the Joint Standing Committee on Insurance and Financial Services by February 15 of each year.

WORKERS' COMPENSATION BOARD

The Maine Workers’ Compensation Board’s approach to managing the Workers’ Compensation Act
strives to provide quality service, system stability, and procedural simplicity. For years, we have reported
dispute resolution continues to perform well and compliance with the Workers’ Compensation Act is
generally high. That continues to be true. Claim frequency is stable. Compensation rates are stable,
having been reduced more than 50 percent since 1993; MEMIC, the largest workers’ compensation
insurer in the State, declared a $21 million dividend for Maine policy holders. The Board has kept the
employers’ assessment under control over the past five years. All of these contribute to our continuing
effort to keep the Maine workers’ compensation system stable, which in turn creates an attractive and
productive market.

The Workers’ Compensation Board, over time, has transitioned from an agency whose focus has been
on dispute resolution to one which provides effective regulation, improved compliance, and functions as
an advocate for both injured workers and the employers for whom they work. We endeavor to control
medical costs through our comprehensive medical fee schedule that was reviewed and updated last
year, and is being updated again this year. With our limited resources, we continue to vigorously
address the problem of employee misclassification, and we are monitoring the national and state opioid
crisis.

We believe it is critical the system maintain the positive and proactive momentum engendered by the
Board in recent years. Our political landscape is ever changing. In spite of this reality, it is important for
the Board to maintain a clear vision, one that reassures the Governor and Legislature we are fulfilling
our mission “to serve the employees and employers of the State fairly and expeditiously.”

Staffing was stable this past year. We had staff retire and others leave. We quickly filled these positions
with qualified individuals.

This annual report should provide the Governor and the Legislature with a foundation from which to
analyze the Board’s work and assess the effect our efforts are making.

To put the Board’s present functioning in context: the seeds of administrative changes at the Board
were initially sown more than 13 years ago. At that time, the Governor worked with both labor and
management to ensure the passage of legislation designed to eliminate gridlock and normalize
operations. The legislation changed the Board structure from eight to seven members. Since the
changes, three members represent labor and three represent management. The seventh is the
Executive Director, who serves as Chair of the Board and at the pleasure of the Governor. Since 2004,
the Board has worked to resolve the gridlock issue and now focuses on setting and implementing
meaningful policy. Some of the difficult issues the Board has, and continues to address, are:



administrative law judge appointments; budgetary and assessment matters; electronic filing mandates;
rule revisions; form revisions; legislation; compliance issues; independent medical examiner recruitment
and retention; worker advocate resources; dispute resolution; increases in compliance benchmarks;
independent contractor predeterminations and assessment; medical fee schedule updates; data
gathering; and employee misclassification.

The importance of the 2004 legislation cannot be overly emphasized. Maine has gradually improved its
national workers’ compensation standing. An effective, efficient and well managed Board helps to
facilitate this positive trend. Policy decisions are less regularly made by the Chair which means, in large
part, the parties in interest are reaching consensus more often on decisions that impact the system.

It was not too long ago that Maine was one of the costliest workers’ compensation states in the nation.
Reports comparing Maine workers’ compensation costs to other states demonstrate Maine has
improved significantly in lowering and controlling costs. Maine is approaching the national average for
indemnity and medical benefits; our status has improved when compared to the other jurisdictions
requiring workers’ compensation.

As reported in recent years, we have moved from one of the most expensive states in the nation to one
that is in the average range for both premiums and benefits and have positioned ourselves to continue
this trend. Maine is working towards a balance between reasonable costs and reasonable benefits, all
within the Governor's policy of keeping Maine fair-minded and competitive.'

The Workers’ Compensation Board made significant progress on controlling medical costs when it
adopted a medical facility fee schedule in 2011, and in updating all medical fees each year thereafter.
The Legislature in 1992 mandated the adoption of a fee schedule to help contain health care costs
within the system. It was not until 2011 one was adopted and implemented. This year, Board staff began
conducted a comprehensive review of our schedule and updated it to accurately reflect trends in the
medical marketplace.

The objectives of the fee schedule include: providing access to quality care for all injured workers,
ensuring providers are fairly compensated, reducing and containing health care costs, and creating
certainty and simplicity in this complex area.

This year, as has been the case over the past six years, the Board reached consensus on a number of
issues and has moved forward on matters that have hindered its efficiency and effectiveness in the past.

We can still do more to improve Maine’s workers’ compensation system. We continue to work on
employee misclassification, injured employees are being encouraged to explore vocational rehabilitation
when appropriate, we are encouraging cooperative job placement efforts with the Bureau of
Employment Services, and we are working to ensure system reporting compliance.

! Some of the national reports comparing Maine to other jurisdictions repeatedly fail to consider the very high percentage
of Maine employers who are self-insured. Approximately 40% of our market is self-insured. This is significantly higher than
most other states. When national comparisons are made, they do not consider the self-insured community, thus these
comparisons fail to give an accurate picture of the health of our workers’ compensation market. In addition, the largest
private carrier in the state, MEMIC, has over the years declared substantial dividends to its policy holders. These dividends
work to reduce employers’ workers’ compensation costs. This is yet another factor not considered in national cost
comparisons.



In recent years, the Maine Workers’ Compensation Board has transitioned from an agency whose
energies were mainly focused on dispute resolution to one which provides effective regulation,
improved compliance, strong advocacy for injured workers, and open and fair treatment of the business

community.



BUREAU OF INSURANCE

This portion of the report examines different measures of market conditions. Workers’ compensation
insurance in Maine operates in a prior approval rating system:

e The National Council on Compensation Insurance (NCCI), the state’s designated statistical agent,
files annual advisory loss costs on behalf of insurers for approval with the Superintendent.
Advisory loss costs represent the portion of the rates that accounts for losses and loss
adjustment expenses.

e Each insurer files factors called loss cost multipliers for the Superintendent’s approval. These
multipliers account for company experience, overhead expenses, taxes, contingencies,
investment income and profit. Each insurer reaches its rates by multiplying the advisory loss
costs by the loss cost multipliers. Other rating rules, such as experience rating, schedule rating,
and premium discounts, also affect the ultimate premium amount paid by an individual
employer.

NCCI filed with the Superintendent and received approval for an overall 4.3% decrease in the advisory
loss costs effective April 1, 2017.

Maine Employers’ Mutual Insurance Company (MEMIC) actively competes in the voluntary market and is
the insurer of last resort in Maine. MEMIC’s market share rose from 59% in 2011 to 65.7% in 2016, a
6.7% increase. The workers’ compensation insurance market is very concentrated with much of the
business being written by a small number of companies. Twenty-three insurers wrote more than $1
million each in annual premium in 2016. The top 10 insurance groups wrote over 93% of the workers’
compensation insurance in the state in 2016. Employers that maintain a safe work environment and
control their losses should continue to see insurers competing for their business.

The number of insurance companies with workers’ compensation authority has increased during the
past several years, but the number of companies actively writing this coverage has not changed
significantly. Rates have remained relatively steady, although some insurers have lowered their rates in
hope of attracting business. One company of note began the process of leaving the Maine market in
2017. Great Falls Insurance Company (GFIC), a domestic insurer with the second largest percentage of
the workers’ compensation market (4.7%), received approval for a voluntary dissolution plan in
September, 2017. As part of the dissolution plan, Eastern Alliance Insurance Company purchased
certain renewal rights of GFIC and GFIC’s former employees are now part of Eastern Alliance.

Insurers other than MEMIC do not have to offer coverage to employers and can be more selective in
choosing which employers to underwrite. However, in order to be eligible for lower rates an employer
needs to have a history of few or no losses, maintain a safe work environment, and follow loss control
recommendations. New businesses and businesses with unfavorable loss experience have limited
options available in the voluntary market.

Self-insurance continues to be a viable alternative to the insurance market for employers. Self-insured
employers represented nearly 40.8% (as measured by standard premium) of the overall workers’
compensation market in 2016.



BUREAU OF LABOR STANDARDS

Title 26 MRSA § 42-A charges the Maine Bureau of Labor Standards with establishing and supervising
safety education and training programs to help employers comply with OSHA requirements and
maintain best practices for the prevention of work-related injuries and illnesses. Additionally, the
Bureau is responsible for overseeing the employer-employee relationship in the state through
enforcement of Maine labor standards laws and the related rules, including child labor laws and
occupational safety and health standards in the public sector (state and local government employers).
(The U.S. OSHA, Occupational Safety and Health Administration, enforces safety and health standards in
the private sector—non-state and local employers).

Preventing injuries and illnesses is, no doubt, the most efficient and humane way to minimize the
economic and social costs of work-related injuries and illnesses and to keep workers from having to
enter the WC system. As the state reaches full employment, the need for being vigilant to prevent the
loss of workdays due to work-related injuries and illnesses becomes most important towards
maintaining the productivity of a limited workforce.

A dedicated state special revenue fund called the Safety Education and Training Fund, or SETF, provides
funding for the Bureau’s non-enforcement prevention services. Due to the collective prevention efforts
of the Bureau, U. S. OSHA, insurers, employers, the Workers’ Compensation Board and the Bureau of
Insurance, both the number and rate of injuries and illnesses have decreased over time, which means
less Workers’ Compensation payouts, and, therefore, fewer SETF fees generated. Moreover, programs
and efforts that have reduced injury/illness-case durations and costs (secondary and tertiary prevention
efforts), have also driven down the workers’ compensation benefits paid out by the insurers and self-
insured employers. As a result, the cap on the SETF fund that pays for the non-enforcement services has
generally declined over time. The Bureau must watch to be sure to not exceed the funding that the SETF
fund can provide as the expenses rise to meet the cap.

Since 2015 the Bureau’s public sector (state and local government) enforcement and consultation
activities have been match-funded (50/50) through a U.S. Occupational Safety and Health
Administration (U.S. OSHA) “23g” cooperative agreement, with matching funds from the SETF for the
consultation portion of the work. (The state general fund provides the match for the enforcement
activities.) A number of other cooperative agreements with U.S. OSHA, U.S. Bureau of Labor Statistics
(U.S. BLS) and the U.S. Mine Safety and Health Administration (U.S. MSHA) continue to provide non-
enforcement training, consultation, and funding. The SETF provides the match funding for those
agreements and programs and is an important component providing resources to fund the prevention
activities. The Bureau watches for opportunities to partner with others to leverage its activities with
other prevention groups and resources.

SafetyWorks! provides public and customized occupational safety and health training, consultations and
outreach (non-enforcement), indoor air quality assessments and accident prevention activities within
the Bureau of Labor Standards (BLS). Under its umbrella, a variety of free education, consultations, and
outreach services are made available to Maine employers, employees, and educators. Some of these
services are routinely provided by the Bureau while others may be provided only at the request of the
employer. The design and scope of individual services and responses to requests is typically based on
research and real-time injury and illness data from the Maine Workers’ Compensation Board (WCB); and
summary data and research from the U.S. Bureau of Labor Statistics and/or from U.S. OSHA. Maine



employers seeking to avoid enforcement activity are encouraged to utilize and request these services
and meet rigorous SHAPE and SHARP standards.

While programs and resources for voluntary prevention activities are effective, there is still a need for
some non-voluntary compliance activities and for compliance assurance measures to verify that
voluntary processes are actually carried out. To do so, the Bureau implements several enforcement
programs fully outside of SafetyWorks! to distinguish them from those which are voluntary.
Enforcement activities are typically triggered by focused random inspections, by complaints and/or long-
running issues, or through discovery through analysis of data sources (as outlined in Section 3 of this
report). These are meant as a last resort and should result in no violations if the voluntary services are
used in good faith.

The Bureau takes its prevention role seriously and recognizes the efforts of other parties in that role and
seeks to work with others in all prevention efforts. Ultimately, preventing the workplace injuries and
illnesses lowers costs, increases productivity, and gives the state workforce overall an economic and
productive advantage.



SECTION A
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1. INTRODUCTION

To best understand the workings of the Maine Workers’ Compensation Board, background context is
important. The original agency, known as the Industrial Accident Board, began operations more than
100 years ago on January 1, 1916. There was a name change in 1978 when it became the Workers’
Compensation Commission. On January 1, 1993, there was another name change when it became the
Maine Workers’ Compensation Board.

The functions of the Board fit into seven broad areas: (1) Dispute Resolution; (2) Compliance —
Monitoring, Auditing, and Enforcement (MAE); (3) Worker Advocacy; (4) Medical/Rehabilitation
Services; (5) Technology; (6) Central and Regional Office support; and (7) the Appellate Division.

With the implementation of Standard Operating Procedures (SOPs), our claims management process has
experienced a noticeable reduction and, in some cases, an elimination of backlogs. Dispute resolution
has become more efficient. A Law Court decision in 2004 on our Independent Medical Examiner (IME)
program reversed some of our early progress in this area. The Court’s holding in Lydon v. Sprinkler
Systems resulted in a reduction in the number of health care providers who were eligible and willing to
become independent medical examiners. This caused delays in our formal hearing process. The effects
of this decision can still be felt. Cases without need for an IME are processed more quickly than those
involving a Board-appointed independent examination. In addition, the Board'’s ability to attract doctors
in certain sub-specialties willing to serve as independent medical examiners is difficult, and in order to
ameliorate the problem the Board has raised the fees payable to the IME doctors. The Legislature
helped by enacting legislation in 2011, An Act To Increase the Availability of Independent Medical
Examiners. The number of IME physicians was 30 pre- Lydon; 11 post- Lydon; and 27 currently. A
concerted effort has been made in recent years to expand the pool of IME doctors. We have contacted
specialty societies and sought to have information posted on sub-specialty websites. Through these
efforts, we have modestly increased the number of IME providers. There are some sub-specialties where
the need still exists.

The MAE Program has improved payment and filing compliance. MAE’s goals are to (1) provide timely
and reliable data to the Board and other policy-makers; (2) monitor and audit payments and filings; and
(3) identify insurers, self-insurers and third-party administrators who are not complying with minimum
standards. Compliance is at or near 90% in almost all reported categories, a major improvement since
MAE’s inception.

The Worker Advocate Program gives injured workers access to trained representation. This improves the
likelihood of receiving statutory benefits. Nearly 66% of injured workers are represented by advocates at
mediation and about 36% are represented by advocates at formal hearings.

The Board is not a General Fund agency, that is, it receives no General Fund or taxpayer funding. We are
financed through an assessment on Maine’s employers and their carriers. The Legislature established
this assessment as the Board’s revenue source. Our assessment is capped by statute. In a recent
legislative session, our cap was prospectively increased to ensure adequate funding for future Board
obligations.

Al



The Board is working to improve efficiency and lower costs through administrative efforts ranging from
mandating electronic data interchange (EDI), enforcing performance standards in the dispute resolution
process, and enforcing compliance through the MAE program and the Abuse Investigation Unit.

Prior to the inception of the Maine Workers' Compensation Act of 1992, Maine was one of the costliest
states for workers' compensation insurance. Recent national evaluations demonstrate an improvement
in comparison to other states. Maine has moved from being known for its high costs, to a state that is
approaching average premium costs while providing meaningful benefits. In recent years, we reported
these reductions fit within the Governor's goal of making the system fair and competitive for the
employees and employers of Maine. That is true again this year. We strive to control costs for
employers, and at the same time are working to provide benefits in an efficient manner to injured
workers.
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2. ENABLING LEGISLATION AND HISTORY OF MAINE WORKERS’
COMPENSATION

l. ENABLING LEGISLATION

On January 1, 1993, Title 39, the Workers” Compensation Act of 1991, and all prior Workers’
Compensation Acts, were repealed and replaced with Title 39-A, the Workers’ Compensation Act of
1992. Title 39-A M.R.S.A. § 101, et seq. (Maine Workers’ Compensation Act of 1992).

1. REVISIONS TO ENABLING LEGISLATION
The following are revisions were enacted since 1993.

e §102(11)(B-1). Tightened the criteria for wood harvesters to obtain a predetermination of
independent contractor status.

o §102(13-A). Tightened definition of independent contractor and made it the same as the
definition used by Department of Labor.

e §113. Permits reciprocal agreements to exempt certain nonresident employees from
coverage under the Act.

e §151-A. Added the Board’s mission statement.

e §§ 151, Sub-§1. Established the Executive Director as a gubernatorial appointment and
member and Chair of the Board of Directors. Changed the composition of the Board from
eight to seven members.

e §153(9). Established the monitoring, audit & enforcement (MAE) program.
e §153-A. Established the worker advocate program.

e  § 201(6). Clarified rights and benefits in cases which post-1993 work injuries aggravate,
accelerate, or combine with work-injuries that occurred prior to January 1, 1993.

e §§ 212 and 213. Changed benefit determination to 2/3 of gross average weekly wages from
80% of after-tax wages for dates of injury on and after January 1, 2013.

e §213. Eliminates the permanent impairment threshold for dates of injury on and after
January 1, 2013 and establishes 520 weeks as the maximum duration for partial incapacity
benefits with certain exceptions.

e §213(1-A). Defines “permanent impairment” for the purpose of determining entitlement to
partial incapacity benefits.

e  §217(9). Establishes that an injured worker participating in employment rehabilitation is
protected from having his case reviewed except under certain limited circumstances
involving either a return to work or because the employee reached the durational limitation
for partial incapacity benefits.

e § 224, Clarified annual adjustments made pursuant to former Title 39, §§ 55 and 55-A.
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e §301. Notice changed to 30 days from 90 days for injuries on and after January 1, 2013.
o §§321-A & 321-B. Reestablished the Appellate Division within the Board.

e § 328-A. Created rebuttable presumption of work-relatedness for emergency rescue or
public safety workers who contract certain communicable diseases.

e §§ 355-A, 355-B, 355-C, and 356. Created the Supplemental Benefits Oversight Committee.

e See Section 13 of this report for bills enacted by the 128" Legislature, First Regular Session.

1l. STATE AGENCY HISTORY

As reported earlier, the original agency, the Industrial Accident Board, began operations on January 1,
1916. In 1978, it became the Workers’ Compensation Commission. In 1993, it became the Workers’
Compensation Board.

The Early Years of Workers’ Compensation

A transition from the common law into the statutory system we know today occurred on January 1,
1916. Under our common law tort system, an injured worker had to sue his employer and prove
negligence to obtain compensation. Workers’ compensation was conceived as an alternative to the tort
system for those injured at work and because of their work. Instead of litigating negligence, under this
“new” system, injured workers would receive statutorily mandated benefits for lost wages and medical
treatment. Employers correspondingly lost legal defenses such as assumption of risk or contributory
negligence. Injured workers gave up remedies beyond lost wages and medical treatment such as pain
and suffering and punitive damages. This “grand bargain,” as it has come to be known nationally,
remains a fundamental feature of today’s workers’ compensation system. Perhaps as a sign of the times,
in Maine financing and administration of benefit payments remained in the private sector, either
through insurance policies or self-insurance. Workers’ compensation disputes still occur in this no fault
system. For example, disputes arise as to whether the incapacity is related to work; the amount of
weekly benefits due the injured worker; and what, if any, earning capacity has been lost. Maine, like
other states, established an agency to process these disputes and perform other administrative
responsibilities. Disputes under this system became simpler. Injured workers rarely had lawyers.
Expensive, long term, and medically complicated claims, such as cumulative trauma and chemical
exposures, were decades away.

Adjudicators as Fact Finders

In 1929, the Maine Federation of Labor and an early employer group called “Associated Industries”
opposed a Commissioner’s re-nomination. Testimony from both groups referred to decision reversals by
the Maine Supreme Court. This early feature of Maine’s system, review of decisions by the Supreme
Court, still exists, although today these appeals are discretionary. The Supreme Court decides legal
issues; it does not conduct de novo hearings. In Maine, our state agency adjudicator, today an
Administrative Law Judge (ALJ) is the final fact finder.

Until 1993, Commissioners, (those who now are ALJs), were gubernatorial appointments, subject to
confirmation by the legislative committee on judiciary. The need for independence of its quasi-judicial
function was one of the reasons why the agency was established as an independent, free-standing
institution, rather than as a part of a larger administrative department within the executive branch. The
small scale of state government in 1916 no doubt also played a role in this structural decision.
Transition to the Modern Era
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Before 1974, workers’ compensation coverage in Maine was voluntary for most employers. In 1974 it
became mandatory. This and other significant changes to our Act were passed without an increased
appropriation for the Industrial Accident Board. In 1964, insurance carriers reported about $3 million in
direct losses paid. By 1974, that number grew to about $14 million in direct paid losses. By 1979, direct
losses paid by carriers totaled a little over $55 million. By 1984, this number grew to almost $128
million. These figures are only part of the benefit picture because they do not reflect benefits paid by
employers who were self-insured. The exponential growth of the system resulted from legislative
changes during the 1970s and set the stage for a series of workers’ compensation crises that arose in the
1980s, into the early 1990s with some of the vestiges still being felt today.

In the early 1970s, durational limits were removed for both total and partial wage loss benefits. Inflation
adjustments or cost of living adjustments (COLAs) were introduced. The maximum weekly benefit was
set at 200% of the state average weekly wage. Legislation was enacted making it easier for injured
workers to secure legal services. The availability of legal representation greatly improved an injured
worker’s likelihood of receiving benefits, especially in a complex case. Statutory changes and evolving
medical knowledge brought a new type of claim into the system. The law no longer required an injury
happen “by accident.” Doctors began to connect repetitive overuse conditions to a claimant’s work and
thus brought these conditions within the workers’ compensation coverage.

Gradual, overuse injuries frequently recover more slowly. This requires benefit payments for longer
periods than many accidental injuries. These claims were also more likely to involve litigation. Over the
course of time, rising costs transformed workers’ compensation into a contentious political issue in the
1980s and early 1990s.

In the 1980s, Commissioners became full time and an informal conference process was introduced in an
attempt to resolve disputes early in the claim cycle, before need for a formal hearing.

Additionally, the agency expanded its physical presence, opening regional offices in Augusta, Bangor,
Caribou, Lewiston, and Portland all supported by the central administrative office in Augusta.

In 1987, three full-time Commissioners were added, bringing the total from 8 to 11, in addition to a
Chair. In recent years, the Board has reduced the number of staff hearing claims to nine, from a high of
11.

The political environment of the 1980s and early 1990s was extraordinary for Maine’s workers’
compensation system. Contentious legislative sessions directly related to workers’ compensation
occurred in 1982, 1985, 1987, 1991, and 1992. In 1991, the governor tied a veto of the state budget to
changes in the Workers’ Compensation Act. The consequence of this action was a three week shutdown
of state government.

In 1992, a Blue Ribbon Commission was created to examine our system and recommend much needed
reforms. The Commission’s report made a series of proposals which were ultimately enacted. Inflation
adjustments for both partial and total wage loss benefits were eliminated. The maximum benefit was
set at 90% of state average weekly wage. A limit of 260 weeks of benefits was established for partial
incapacity. These changes represented benefit reductions for injured workers, particularly those with
long term incapacity. Additionally, the provision of the statute concerning access to legal representation
was changed making it difficult for injured workers to secure private attorney services.
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Maine Employers’ Mutual Insurance Company (MEMIC) was established. It replaced the assigned risk
pool and offered a permanent coverage source. Despite differing views on the nature of the problems
within the system, virtually all observers agree MEMIC has played a critical role in stabilizing Maine’s
workers’ compensation environment.

Based on a recommendation of the Blue Ribbon Commission, the Workers’” Compensation Board was
created directly involving labor and management members in the administration of the agency.

The Board of Directors was initially comprised of four Labor and four Management members, appointed
by the Governor based on nomination lists submitted by the Maine AFL-CIO and the Maine Chamber of
Commerce. The eight Directors hired an Executive Director who ran the agency. In 2004, legislation was
enacted reducing the Board to three Labor and three Management members. The Executive Director
became a gubernatorial appointment, confirmed by the Senate and serving at the pleasure of the
Governor.

The Board appoints Administrative Law Judges (f/k/a Commissioners, then Hearing Officers) who hear
and decide formal claims. A two-step process replaced informal conferences: troubleshooting, and
mediation.

In 1997, legislation was passed providing more structure to the claims monitoring operations of the
Board and created the Monitoring, Audit, and Enforcement (MAE) program. Also in 1997, a worker
advocate program, a pilot project created by the Board, was expanded by the Legislature. This program
provides injured workers with legal counsel who provide guidance, legal advice, and prosecute claims.

In recent years, both the regulatory and dispute resolution operations of the Board have experienced
significant accomplishments. The dispute resolution function has evolved into an efficient informal
process. In 2017, between troubleshooting and mediation, initial disputes resolved within 83 days from
the date a denial was filed. An efficient formal hearing process has reduced timelines to an acceptable
10.5 months for processing average claims.

The Board of Directors was gridlocked when appointing Hearing Officers in the past resulting in slower
claims processing at the formal level. This problem was further exacerbated when the Law Court
decided Lydon v. Sprinkler Systems. This decision significantly reduced the number of independent
medical examiners (IME) available under 39-A M.R.S.A. §312. As noted earlier, the pool went from 30 to
11. We now have 27 examiners and are constantly recruiting. The Hearing Officer gridlock was broken
when the Board agreed appointments should be for seven year terms. The IME problem has improved
through the addition of better compensation for independent medical examiners and making it easier to
qualify as an IME doctor.

In an apples-to-apples comparison, matching the complexity of the dispute and the type of litigation, the
Board’s average processing time for formal hearings is reasonable compared to other states, and is quite
good if compared to the civil court systems for comparable personal injury claims.

The agency was criticized for not doing more with its data gathering and regulatory operations during
the late 1980s and early 1990s. The Board installed a relational database in 1996, with modern
programming language; the result was an improvement in data collection. Today, filings of First Reports
and first payment documents are systematically tracked. Significant administrative penalties have been
pursued in some cases. Better computer applications and the Abuse Unit have improved the task of
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identifying employers, typically small employers, with no insurance coverage. Now coverage hearings
are regularly scheduled. The Board mandated the electronic filing of First Reports beginning on July 1,
2005. The Board has also mandated the electronic filing of claim denials; this became effective in June
2006. We are presently considering other areas where electronic filing would be appropriate.

During the late 1990s, the Board of Directors deadlocked on important issues such as the appointment
of Hearing Officers, adjustments to the partial benefit structure under § 213, and the agency budget. By
2002, this became a matter of legislative concern. Finally, in 2004, legislation was proposed and enacted
to make the Board’s Executive Director a tie-breaking member of the Board and its Chair. The Executive
Director became a gubernatorial appointment, subject to confirmation by a legislative committee and
Senate. With the new arrangement, gridlock due to tie votes is no longer an issue. The Executive
Director casts deciding votes when necessary. However, the objective is still to foster cooperation and
consensus between the Labor and Management caucuses. This now occurs regularly.

Chapter 208, A Resolve to Appoint Members To and Establish Terms for the Workers' Compensation
Board, was enacted during the second session (2008) of the 123rd Legislature. The purpose of the
Resolve was to change the membership on the Board while maintaining continuity. The Governor
appointed new members during the first session (2009) of the 124" Legislature. The Governor's
appointments were confirmed by the Legislature.

On October 15, 2015, per LD 1119, the title “Hearing Officer” was changed to “Administrative Law
Judge” to more accurately reflect the role and duties of the position.

A7



3. DISPUTE RESOLUTION

l. INTRODUCTION

The Workers’ Compensation Board has five regional offices throughout the state. These offices manage
and process disputed claims. The regional offices are responsible for troubleshooting, mediations and
formal hearings. Our regional offices are located in Augusta, Bangor, Caribou, Lewiston and Portland.

. THREE TIERS OF DISPUTE RESOLUTION

Title 39-A, the Maine Workers’ Compensation Act, establishes a three-tiered dispute resolution process:
troubleshooting, mediation, and formal hearing.

Troubleshooting

Troubleshooting represents the initial stage of the Dispute Resolution process. At troubleshooting, a
Claims Resolution Specialist informally attempts to resolve controversies by contacting the employer
and the employee. Many times, additional information, often medical reports, must be obtained in
order to facilitate a resolution. Our Claims Resolution Specialists are neutral in the system, providing
assistance and information. If the parties are not able to resolve the dispute at this stage, the claim is
referred to the next step, mediation.

Mediation

At mediation, a case is scheduled with one of the Board’s regional mediators. The parties attend or
teleconference the mediation at a regional office. The favored and typical mediation is in person. The
Board has seen an increasing number of requests for telephonic mediations in recent years. The agency
is evaluating whether the increasing number of mediations conducted by telephone is impacting the
effectiveness of mediation. The Board has agreed to allow parties to use the services of Court Call, a
California remote appearance platform for mediations. The party who requests this video conference
service pays the cost. The Board is using this service on a trial basis for one year and will report at that
time on its effectiveness.

In the typical case, a mediator requests the party seeking benefits provide an explanation and rationale
for the benefits being sought. The mediator then requests the other parties explain their concerns and
identify what benefits they are willing to pay and/or why they are not prepared to pay benefits. The
mediator seeks resolution proposals from the parties and the mediator may propose resolutions in an
attempt to find an acceptable compromise. If mediation resolves the claim, the mediator completes a
formal agreement that is signed by the parties. The terms of the agreement are binding on those
involved. If the case is not resolved at mediation, it could be referred to the formal hearing process. If a
voluntary resolution is not reached at mediation, participation at mediation often benefits the parties by
assisting them in identifying concerns that need further exploration and narrowing the issues for formal
hearing.
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Formal Hearing

A formal hearing is scheduled after a petition is filed. At the hearing stage, the parties are required to
exchange information, including medical reports, and answer Board discovery questions concerning the
claim. After required discovery has been completed, the parties file a “Joint Scheduling Memorandum.”
This document lists the witnesses who will testify and estimates the hearing time needed. Medical
witness depositions are oftentimes scheduled to elicit or dispute expert testimony. At the hearing,
witnesses for both sides testify and other, usually documentary, evidence is submitted. In most cases,
the parties are represented either by an attorney or a worker advocate. Following the hearing, position
papers are submitted and the Administrative Law Judge thereafter issues a final written decision.

The number of cases entering each phase for the period 2007 through 2017 are shown in the table
below:

Cases Entering Dispute Resolution

Trouble- Formal
Year Shooting Mediation Hearing
2007 8,749 2,499 1,765
2008 8,384 2,428 1,680
2009 7,960 2,220 1,602
2010 8,546 2,928 1,561
*2011 13,660 2,362 1,440
2012 14,526 2,766 1,398
2013 13,351 2,522 1,321
2014 14,035 2,755 1,333
2015 14,663 2,534 1,272
2016 14,936 2,449 1,424
2017 15,697 2,644 1,741

*Beginning in 2011, the Board changed the way cases are counted. In the past, our count was based
on the number of parties. In 2011, we started counting the "disputed issues."” This change was made
to more accurately report on the work of the Board, not just the number of participants within our

system.
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Il. TROUBLESHOOTING STATISTICAL SUMMARY

The following table shows the number of filings and dispositions at troubleshooting, the average
timeframes, and number of filings pending at the end of each year for the period 2007 through 2017.

Troubleshooting
Filings Assigned, Disposed, and Pending

Pending Av Days
Year Assigned Disposed 12/31 atTS
2007 8,749 8,719 731 27
2008 8,439 8,439 676 30
2009 7,960 7,913 723 29
2010 8,546 8,303 919 27
*2011 13,660 13,438 697 28
2012 14,526 14,514 685 24
2013 13,351 13,358 678 26
2014 14,035 14,067 646 32
2015 14,663 14,819 490 32
2016 14,936 14,741 685 25
2017 15,697 15,608 664 26

*Beginning in 2011, the Board changed the way cases are counted. In the past, our count was based on the number
of parties. In 2011, we started counting the "disputed issues." This change was made to more accurately report on

the work of the Board, notjust the number of participants within our system.
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IV.  MEDIATION STATISTICAL SUMMARY
The following table shows the number of filings and dispositions at mediation, the average timeframes,

and number of cases pending at the end of each year for the period 2007 through 2017.

Mediations
Cases Assigned, Disposed, and Pending

Pending Av Days
Year Assigned Disposed 12/31 at MDN
2007 2,499 2,532 463 58
2008 2,428 2,488 443 55
2009 2,220 2,239 424 57
2010 2,928 2,868 452 59
2011 2,231 2,362 583 66
2012 2,766 2,738 555 50
2013 2,522 2,556 521 61
2014 2,755 2,789 487 57
2015 2,534 2,513 487 48
2016 2,449 2,509 406 55
2017 2,644 2,597 473 57
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V. FORMAL HEARING STATISTICAL SUMMARY

The following table shows the number of filings, dispositions, and lump sum settlements at formal
hearing, the average timeframes, and number of cases pending at the end of each year for the period
2007 through 2017.

Formal Hearing

Cases Assigned, Disposed, and Pending

+Lump Sum Pending Av Months
Year Assigned Disposed Settlements 12/31 to Decree
2007 1,765 1,907 1,128 10.7
2008 1,680 1,728 1,080 8.4
2009 1,602 1,546 1,136 9.1
2010 1,561 1,486 1,211 8.5
2011 1,440 1,445 1,206 *10.8
2012 1,398 1,427 667 1,144 *12.1
2013 1,321 1,311 702 1,154 *9.7
2014 1,333 1,376 734 1,111 *10
2015 1,272 1,281 556 1,102 *10.9
2016 1,424 1,299 600 977 *10.7
2017 1,741 1,821 874 889 *10.5

* This figure represents all cases within the system. In prior years, certain cases were excluded. Claims
processing has been slowed by a shortage of IME physicians in certain specialties, awaiting Medicare
approval, and staff retirements.

T These figures were not recorded in prior years, but they are a significant part of the formal hearing process,
so they will be included going forward.

VI. OTHER

The number of cases entering the dispute resolution process declined steadily until 2010, when an
increase was experienced. Because we are now attempting to provide a more accurate picture of this
process, it is difficult to compare figures pre-2011 to those post-2011. Our new numbers demonstrate
claim frequency is up slightly, a trend that is consistent with what is happening in workers’
compensation nationally.
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4. OFFICE OF MONITORING, AUDIT & ENFORCEMENT

I. HISTORY

The Maine Legislature, in 1997, established the Office of Monitoring, Audit and Enforcement (MAE). The
goals of this office are: (1) monitoring and auditing payments and filings; (2) providing timely and
reliable data to policymakers; and (3) identifying those insurers, self-administered employers, and third-
party administrators (collectively “insurers”) who are not in compliance with minimum standards
established under our Act.

. TRAINING

Our Board in recent years has made education a priority. In early 2012, and thereafter, the Board
confirmed this commitment by dedicating additional human and other resources to this training
program for insurers, self-insured employers, claim adjusters, and administrators who manage Maine
workers’ compensation claims.

The Board offers a two day “open training” four times a year in January, April, June, and October. These
sessions provide a general overview of the Board and its divisions, as well as specific training in claims-
handling techniques such as form filing, average weekly wage (AWW) calculations, and calculation of
benefits due in a wide variety of scenarios a claim handler is likely to encounter. These sessions are
very popular, both for those new to Maine claims, and as a review and update for the seasoned claims
handler. Sixty-eight adjusters, employers, providers, and others involved in workers’ compensation
attended the 2017 sessions. In addition, open training modules are available on the Board’s website.
Quarterly training newsletters are emailed to approximately 800 subscribers. The newsletter is also
available on the Board’s website. These writings address a broad range of claims-handling topics and
report on Board activities that impact claims management.

The Board offers on-site training sessions which provide the entity being trained the opportunity to
experience customized and specific-to-their-needs training. The six hour session focuses on the core of
the open training sessions — form filing, AWW calculation, and benefit calculation. These presentations
provide the opportunity to review the entity’s recent compliance and audit results, and address specific
problems and issues they may have encountered. One hundred fifty-eight individuals from fourteen
different insurers/administrator groups received on-site training in 2017.

One special program was held on proper claims handling and payments using the Board’s medical fee
schedule. Twenty claim administrators and providers attended.

New in 2017, the Board began offering employer-specific training, focusing on employer obligations
under the Workers’ Compensaction Act, and how to facilitate prompt claims handling with their
insurer/claim administrator. Two half day sessions were offered in March and September, and were
very well received by the 57 employers who attended. The course will be offered again in March and
September of 2018.

The Board participated in the annual Human Resources Convention where there were more than 800
attendees.
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The Board provides training at the annual Comp Summit convention, including participation in the
“Comp 101” session held each year for those new to the Maine workers’ compensation system. A
“Comp 102" session was added in 2017 to address more complex issues. The Board also maintains a
booth at the Summit where it provides information on training and other Board resources to
attendees. Comp Summit 2017 was attended by 319 members of the workers’ compensation
community.

Finally, the Board continues to provide access and assistance by telephone and email to claim handlers
who have specific questions on difficult or unusual claims. The Board receives an average of 12 - 15
such calls/emails a week through which it provides guidance on proper claims-handling.

1l. MONITORING

This section of the report, because of a data collection lag, traditionally provides information from the
prior calendar year. This year is no exception. On August 28, 2017, the Maine Workers’ Compensation
Board of Directors approved the 2016 Annual Compliance Report (January 1, 2016 through December
31, 2016):

A. Lost Time First Report Filings

e There is compliance with the lost time first report filing obligation when a lost time first
report is filed (accepted Electronic Data Interchange (EDI) transaction, with or without
errors) within seven days of the employer receiving notice or knowledge of an injury
causing an employee to lose a day’s work.

e When a medical-only first report is received and later the claim is converted to a lost
time first report, if the date received minus the date of the employer’s notice or
knowledge of incapacity is less than zero, the filing is considered compliant.

e The Board’s benchmark for lost time first report (FROI) filings within seven days is 85%.

e Benchmark Not Met. Eighty-three percent (83%) of lost time FROI filings were within
seven days.

B. Initial Indemnity Payments

e Compliance with the Initial Indemnity Payment obligation occurs when an indemnity
check is mailed within the later of: (a) 14 days after the employer’s notice or knowledge
of incapacity, or (b) the first day of compensability plus six days.

e The Board’s benchmark for initial indemnity payments within 14 days is 87%.

e Benchmark Exceeded. Eighty-four percent (89%) of initial indemnity payments were
within 14 days.

C. Initial Memorandum of Payment Filings

e Compliance with the Initial Memorandum of Payment (MOP) filing obligation occurs
when the MOP is received within 17 days of the employer’s notice or knowledge of

incapacity.

e The Board’s benchmark for initial Memorandum of Payment filings within 17 days is
85%.

e Benchmark Exceeded. Eighty-eight percent (88%) of initial MOP filings were within 17
days.

Al4



D. Initial Indemnity Notice of Controversy Filings

e Measurement excludes filings submitted with full denial reason codes 3A-3H (No

Coverage).

e Compliance with the Initial Indemnity Notice of Controversy filing obligation occurs
when the NOC is filed (accepted EDI transaction, with or without errors) within 14 days
of the employer receiving notice or knowledge of the incapacity or death.

e The Board’s benchmark for initial indemnity Notice of Controversy (NOC) filings within

14 days is 90%.

e Benchmark Exceeded. Ninety-three percent (93%) of initial indemnity NOC filings were

within 14 days.
E. Wage Information

e Sixty-eight percent (68%) of Wage Statement(s) and sixty-eight percent (68%) of the

Fringe Benefit Worksheet(s) were filed within 30 days.
e The Board has not adopted benchmarks for these filings.

V. AuDIT

The Board conducts compliance audits of insurers, self-insurers and third-party administrators to ensure
all obligations under the Workers’ Compensation Act are met. The functions of the audit program
include, but are not limited to: ensuring that all Board reporting requirements are met, auditing the
timeliness of benefit payments, auditing the accuracy of indemnity payments, evaluating claims-
handling techniques, and determining whether claims are unreasonably contested.

A. Compliance Audits

The following audits were completed in 2017:

Auditee (alpha order) Penalties
Acadia Insurance $ 19,300.00
Canon Cochran Management Services $ 13,500.00
CNA Insurance Group $ 1,500.00
Federated Mutual Insurance Company $ 23,900.00
Meadowbrook Insurance Group $ 9,800.00
QBE Group $ 4,500.00
Sompo Japan Insurance Company $ 200.00

B. Complaints for Audit

The audit program has a Complaint for Audit process. Through this process, a complainant
requests the Board conduct an investigation to determine if the insurer, self-administered
employer or third-party administrator violated 39-A M.R.S.A. §359 by engaging in a pattern of
guestionable claims-handling techniques or repeated unreasonably contested claims and/or has
violated §360(2) by committing a willful violation of the Act, committing fraud, or making
intentional misrepresentations. The complainant also asks that the Board assess all applicable
penalties. In 2017, the Board received nine audit complaints. This is down slightly from 2016.
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V.

C. Employee Misclassification

The misclassification of an employee as something other than an employee, such as an
independent contractor, presents a serious problem for affected employees, employers, and our
state economy. Misclassified employees are often denied access to the critical benefits and
protections to which they are entitled under our Act. Employee misclassification also generates
substantial losses to our state Treasury, Social Security and Medicare, as well as to state
unemployment insurance.

In 2009, our Legislature established an allocation of funds to enhance the enforcement of laws
prohibiting the misclassification of workers. In 2017, the MAE program completed 14 employee
misclassification audits. The audits covered 148 employees, $718,401.88 in payroll,
$3,812,817.23 in "subcontractor" wages shown on 1099s, and $158,891.46 in “casual labor”
wages that resulted in $4,040,077.85 in potentially misclassified wages, which may result in
$393,184.11 in unpaid workers' compensation premiums.

Two of the misclassification audits resulted in a consent agreement between the Board and the
audited employer finding a violation of the Act’s coverage requirement, one resulted in a
hearing with an Order finding a violation of the Act’s coverage requirement and a penalty was
issued, eight audits led to investigations that are still underway, and three audits did not result
in further action either because the employer had the required coverage or there was
insufficient evidence of misclassification.

Penalties assessed on employees not properly covered by workers’ compensation insurance are

credited to the Employment Rehabilitation Fund, a fund that provides access to employment
rehabilitation services such as vocational assessment, retraining and job placement.

ENFORCEMENT

The Board’s Abuse Investigation Unit handles enforcement of the Workers' Compensation Act. The
report of the Abuse Investigation Unit appears at Section 12 of the Board’s Annual Report.
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5. OFFICE OF MEDICAL/REHABILITATION SERVICES

MEDICAL FEE SCHEDULE

A. Background

The Maine Workers’ Compensation Act provides, the goal of our medical fee schedule is “to
ensure appropriate limitations on the cost of health care services while maintaining broad
access for employees to health care providers in the State.” 39-A M.R.S.A. § 209-A(2). The
Board was tasked with establishing a medical fee schedule in 1993 and again in 2011. See, 39-A
M.R.S.A. § 209 and § 209-A(4). The Board satisfied these requirements with the adoption of a
medical fee rule effective December 11, 2011. The Board has, since the fee schedule adoption,
kept the Rule current and consistent with its statutory obligation through annual and periodic
updates.

B. Methodology

The Board’s medical fee schedule reflects the methodologies underlying the federal Centers for
Medicare and Medicaid Services’ (“CMS”) inpatient, outpatient and professional services
payment systems. In particular, the fee schedule uses procedure codes, relative weights or
values (together “relative weights”) and conversion factors or base rates (together “conversion
factors”) to establish maximum reimbursements.

In the case of both procedure codes and relative weights, the Board does not exercise discretion
in assigning codes to procedures or relative weights to coded services. The Board, in an effort to
simplify our Rule, incorporated the codes and weights underlying the federal CMS inpatient
facility, outpatient facility and professional services payment systems.

The Board’s rule contains the final element of the equation to determine the maximum
reimbursement for a service, i.e. the applicable conversion factor. Separate conversion factors
exist for anesthesia, all other professional services, inpatient and outpatient acute care facilities,
inpatient and outpatient critical access facilities and ambulatory surgical centers.

C. Annual and Periodic Updates

The Act requires two types of updates: annual updates by the Executive Director and periodic,
more comprehensive, updates undertaken by the Board. Annual updates are completed during
the last quarter of each calendar year. Periodic updated are required every three years. The
Board satisfied the second requirement with the adoption of the current iteration of the medical
fee rule effective on October 1, 2015. A second periodic review is presently taking place. We
anticipate it being finalized in 2018.

MEDICAL UTILIZATION REVIEW

The issue of opioid use and misuse by injured workers is a major concern in the workers’ compensation
community as well as to society in general. The Board continues its discussions regarding opioid use and
misuse in Maine’s workers’ compensation, however the Board does not currently have approved
treatment guidelines. Our legislature, in 2016, passed LD 1646, An Act To Prevent Opiate Abuse by
Strengthening the Controlled Substances Prescription Monitoring Program. This legislation applies to all
opioid prescribing in Maine. The Board is informally monitoring the legislation’s impact on opioid
prescribing in workers’ compensation.
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Il. EMPLOYMENT REHABILITATION

The Board has 22 approved employment rehabilitation providers identified pursuant to Title 39-A
M.R.S.A. §217 and Board Rules Chapter 6. These rehabilitation professionals provide service, treatment
or training necessary and appropriate to return an employee to suitable employment. In 2017, the
Board received 45 applications for employment rehabilitation services, which represents a slight
decrease compared to recent years. Of the requests, 41 were from injured workers and four were from
our Administrative Law Judges. In 2017, the Board received reports of eight injured workers successfully
returning to work as a result of Board-ordered vocational rehabilitation plans. The charts below show
the status of 2016 and 2017 applications as of December 31, 2017.

The Board is in the process of drafting Rules that should help to encourage and facilitate vocational
rehabilitation as a return-to-work option.
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V. INDEPENDENT MEDICAL EXAMINERS

The § 312 Independent Medical Examiner System is critical to the Board’s mission. Despite recent law
changes and the recruitment efforts of the Board’s Executive Director, the Board still lacks a sufficient
number of health care providers willing and able to serve as independent medical examiners. At
present, the Board has 27 independent medical examiners approved under Title 39-A M.R.S.A. §312 and
Board Rules Chapter 4.

The Executive Director continues his efforts to recruit physicians to serve as independent medical
examiners. In addition, with the assistance of the International Association of Industrial Accident Boards
and Commissions (IAIABC), he is in the process of evaluating the Board’s annual review process designed
to measure the quality of the performance and the timeliness of the submission of the medical findings
by the independent medical examiners.

There were 562 requests for independent medical exams in 2017. Of the 562 requests, 301 were from

injured workers, 250 from employers/insurers, two from administrative law judges, and nine by
agreement of the parties.
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6. WORKER ADVOCATE PROGRAM

l. INTRODUCTION

The Worker Advocate Program provides legal representation without cost to injured workers pursuing
claims before the Workers’ Compensation Board. In order for an injured worker to qualify for Advocate
representation, the injury must have occurred on or after January 1, 1993; the worker must have
participated in the Board’s troubleshooter program; the worker must have failed to informally resolved
the dispute; and finally, the worker must not have retained private legal counsel.

Traditional legal representation is the core of the program; the Advocate staff have broad
responsibilities to injured workers, which include: attending mediations and hearings; conducting
negotiations; acting as an information resource; advocating for and assisting workers to obtain
rehabilitation, return to work and employment security services; and communicating with insurers,
employers and health care providers on behalf of the injured worker.

. HISTORY

As noted earlier in this report, the Maine Legislature in 1992 re-wrote our Workers’ Compensation Act.
They repealed Title 39 and enacted Title 39-A. One of the most significant changes impacting injured
workers was the elimination of the attorney fee “prevail” standard. Under Title 39, attorneys who
represented injured workers were entitled to Board ordered fees from employers/insurers if they
obtained benefits for their client greater than any offered by the employer, i.e., if they “prevailed.” Since
the enactment of Title 39-A (effective January 1, 1993 for claims after that date), the employer/insurer
no longer has liability for legal fees regardless of whether the worker prevails, and, in addition, fees paid
by injured workers to their attorneys are limited to a maximum of 30% of accrued benefits with
settlement fees capped.

These changes made it difficult in many instances for injured workers to obtain legal counsel—unless
they had a serious injury with substantial accrued benefits or a high average weekly wage. Estimates
suggest upwards of 40% of injured workers did not have legal representation after this change was
enacted. This presented challenges for the administration of the workers’ compensation system. By
1995, recognition there was a problem prompted the Workers’ Compensation Board of Directors to
establish a pilot “Worker Advocate” program.

The pilot program was staffed by a non-attorney Advocate and was limited to the representation of
injured workers through the dispute resolution and mediation stages. The pilot was a success and the
Board expanded the program to five non-attorney Advocates, one for each regional office; however,
representation remained limited to mediations. Ultimately, in recognition of both the difficulties facing
unrepresented workers and the success of the pilot program, the Legislature in 1997 amended Title 39-A
and formally created the Worker Advocate Program.

The 1997 legislation resulted in a substantial expansion of the existing operation. Most significantly, the
new program required Advocates to provide representation at mediation and formal hearings. The
additional responsibilities associated with this representation require greater skill and more work than
previously required. Some of the new responsibilities include: participation in depositions, attendance at
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hearings, drafting required joint scheduling memorandums, drafting motions, drafting post-hearing
position letters, working with complex medical reports, conducting settlement negotiations, and
analysis and utilization of the statute, our Rules, and case law.

1l. THE CURRENT WORKER ADVOCATE PROGRAM

At present, the Board has 12 Advocates in our five regional offices. Advocates are generally required to
represent all qualified employees who apply to the program. This contrasts with private attorneys who
have more discretion on who they represent. The statute provides exceptions to this requirement where
the program may decline to provide assistance. In 2014, the Board adopted a new Rule on Advocate
representation allowing advocates to cease representation in cases where injured workers are
uncooperative; e.g., refusing to respond to requests for meetings, information, etc. The Rule is based on
the applicable Maine Bar Rules. While not frequently used, in the situations the Rule does apply, it helps
advocates better manage their caseloads and spend time more productively with employees who need
assistance, and less time chasing uncooperative clients. It is important to note relatively few cases are
rejected.

Cases are referred to the Advocate Program only when there is a dispute—as indicated by the
employee, employer, insurer, or a health care provider. When the Board is notified of a dispute, a Claims
Resolution Specialist (commonly referred to as a “troubleshooter”) works to facilitate a voluntary
resolution. If unsuccessful, the Board determines if the employee qualifies for the assistance of the
Advocate Program, and if so, a referral is made.

As reported in the dispute resolution section of this report, if troubleshooting is not successful, cases are
forwarded to mediation. Advocates representing an injured worker at mediation must first obtain
medical records and other evidence related to the injury and the worker’s employment. Advocates meet
with the injured worker, where they explore the claim and review issues. They also gather information
from health care providers and others. Advocates are often called upon to explain the legal process
(including the Act and Board Rules) to injured workers. They frequently discuss medical issues, review
work restrictions and assist workers with unemployment and health insurance matters. Advocates
provide injured workers with other forms of interim support, as needed. Many of these interactions
produce evidence and information necessary for subsequent formal litigation, if the case proceeds to
formal hearing.

At mediation, the parties appear before a Mediator, discuss the claim, present the issues, and work to
secure a resolution. The Mediator facilitates, but has no authority to require the parties to reach a
resolution or to set the terms of an agreement. If the parties resolve the claim, the agreement is
reduced to writing in a binding record. A significant number of cases are resolved before, at, and after
mediation; of every 100 disputes reported to the Board, approximately 75 are resolved by the end of the
mediation stage of dispute resolution, and thus avoid formal hearings.

Cases not resolved at mediation typically involve factual and/or legally complex disputes. These claims
usually concern circumstances where facts are unclear or there are differing interpretations of the Act
and applicable case law. If a voluntary resolution fails at mediation, the case frequently proceeds to a
formal hearing.
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The hearing process is initiated by an Advocate filing petitions (after assuring there is adequate medical
and other evidence to support a claim). Before a hearing, the parties exchange information through
voluntary requests and formal discovery. Preparation for hearing involves filing and responding to
motions, preparing the employee and other witnesses, preparation of exhibits, analysis of applicable law
and review of medical and other evidence. At a hearing, Advocates, like any lawyer, must elicit direct
and cross examination testimony from the witnesses, introduce exhibits, make objections and motions,
and, at the conclusion of the evidence, file position papers that summarize the facts and credibly argue
the law in the way most favorable to the injured worker. Along the way, the Advocates also often attend
depositions of medical providers, private investigators, and labor market experts. Eventually, a decision
is issued or the parties agree on either a voluntary resolution of the issues or a lump sum settlement. In
recent years, the average timeframe for the entire process is about 11 months, although it can be
significantly shorter or longer depending on the complexity of medical evidence and the need for
independent medical evaluations.

V. CASELOAD STATISTICS

Injured workers in Maine have made substantial utilization of the Advocate Program. Advocates
represented injured workers at approximately 66% of the cases pending at mediation in 2017. Given the
relatively large number of mediations handled by Advocates, it bears noting that from 1998 through
2008, the program consistently cleared a majority of the cases assigned in a given year for mediation.
The following table reflects the number of Advocate cases mediated from 2007 through 2017. In 2016,
the Advocate Division upgraded its case management and statistics software.

Advocate Cases at Mediation

Pending
Year Assigned Disposed 12/31 % of All
2007 1,397 1,434 243 52%
2008 1,405 1,437 211 48%
2009 1,205 1,195 221 52%
2010 1,006 1,156 271 60%
2011 975 896 246 42%
2012 1,703 982 294 53%
2013 1,465 1,540 270 55%
2014 1,688 1,486 307 64%
2015 1,621 1,410 326 66%
2016 1,608 1,089 228 56%
2017 1,831 1,075 311 66%
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In 2017, the number of cases handled by Advocates at mediation represents an increase as compared to
the number of cases taken to mediation in 2016. The Advocate Division handled 66% of all mediations in
our system in 2017.

Since becoming fully staffed, the Advocate Program has represented injured workers in approximately
30% of all Board formal hearings. In some years, Advocates clear more formal cases than were pending
at the start of the year. Given the much greater scope of responsibility inherent in formal hearing cases,
Advocates have performed well in their expanded role. The following table represents the number of
cases handled by Advocates at formal hearing from 2007 through 2017.

Advocate Cases at Formal Hearing

Pending

Assigned Disposed 12/31 % of All
2007 632 673 320 28%
2008 599 610 309 29%
2009 564 511 362 32%
2010 463 515 306 26%
2011 438 374 242 20%
2012 444 289 338 29%
2013 476 281 377 31%
2014 461 293 305 26%
2015 503 275 326 29%
2016 693 382 333 34%
2017 808 306 324 36%

The Advocates handled more formal hearings in 2017 than in 2016. It should be noted that the
Advocates were responsible for 36% of the formal hearings held across the state in 2017.

V. SUMMARY

The Advocate Program was created to meet an unmet need in the administration of the workers’
compensation system. The statutory expansion of program duties in 1997 created needs in the program.
In order to meet the obligations in the statute, the Workers’ Compensation Board has diverted
resources from other divisions to the Advocate Program. Currently the program has 12 Advocates with a
support staff of 16 (two of whom are part-time) and a supervising Senior Staff Attorney. Services are
provided in five regional offices: Augusta, Bangor, Caribou, Lewiston, and Portland.

A23



Over the years, the Program has proven its value by providing much-needed assistance to Maine’s
injured workers, albeit with limited resources. As a result of the limited resources, the Advocate
Program has experienced periods of high caseloads which has led to staff turnover. In one 12-month
period, (2006—2007) 42% of existing Advocate Program positions were vacant. Nothing has greater
potential to impact the quality of the services rendered to injured workers than insufficient staff. In
response to ongoing concerns, the 123" Legislature provided additional support for the Advocate
Program. Qualifications for Advocates and paralegals were increased and, in conjunction, pay ranges
were upgraded. The changes, which went into effect in September 2007, were intended to attract and
retain staff and to bolster stability of this program—which is an integral part of the workers’
compensation system in Maine. We believe these goals are being met.
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7. TECHNOLOGY

Technology, overall for the past year, has progressed positively. We have resolved some major issues
and have upgraded a number of key applications which all seem to be working well. Over the next
couple of years our focus will be to complete updated EDI projects and put the Board on a path for the
future.

The following represents a list of functional areas within the Board that have seen new development,
upgrades, or enhancements to the systems used regularly:

e At the request of managers at a spring senior staff meeting we developed a list of programming
needs for the Board’s Progress application. We had already created a list of program needs, but
it required review as well as a staff update. The Progress programming list at one point had 93
identified items. Through the year, we have addressed a number of the items and have recently
agreed on a project prioritization and are working to bring on another programmer to maintain
movement on projects while addressing our EDI programming needs.

e The EDI payments initiative is underway and is a major focus of our programming efforts. We
meet with staff biweekly to review all new transactions as well as confirm our previous
decisions. Our goal is to have our tables published by May 2018 and mandate production of the
IAIABC Claims 3.1 standard in February 2019. Because this is a new standard, there are five
other jurisdictions that will implement Rel 3.1 before Maine, so we are in hopes that many of
the problems will be addressed by them before our full implementation.

e There was a Claims 3.0 and 3.1 change for the Claim Type Code that all jurisdictions must adopt
within a two-year time frame. We had initially determined this change to be implemented
November 2018 but have requested a waiver to withhold implementation until our February
2019 Rel 3.1 implementation. We canvased our trading partners and there was overwhelming
agreement that the State of Maine wait and implement everything together. All of the necessary
programming has been completed for this upgrade.

e We were using a product called Hightail to send hearing transcription requests to the various
state contracted transcriptionists. The company migrated to a new product which had
significant deficiencies which caused us to lose requests. After testing a new product, Digital
Pigeon, we determined it had worked well and even had additional attributes we have needed
for some time now. The new product has been installed and is working well. It was warmly
received by staff because it is user-friendly and monitors timeliness.

e We are very happy to note our Progress Upgrade project through OIT has finally been
completed. There were a number of issues such as false starts, poor planning and oversight, and
basic failure with the project leadership. It was a learning experience for all involved.

e The Portland and Augusta Central offices’ phone systems were upgraded to Voice over Internet
Protocol (VOIP) technology, which increased the functionality for all. The upgrade was especially
welcolmed by the Portland office because since moving a couple of years ago, their phone
system lost almost all of its business features. OIT is continuing to change all phones in State
government to the VOIP system. This technology uses the internet to transfer voice calls instead
of private sector phone lines. This will create a major cost savings for our state.
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OIT informed the Board the Progress database is not in their long-term plan and it is not a going-
forward strategy for the state. There are options that may be available to the Board that will be
investigated over the next few years. Hosting and application development support are major
topics that will need to be evaluated in the future.
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8. BUDGET AND ASSESSMENT

In 1992, the Legislature established a statutory assessment to fund Board operations. Previously the
agency received General Fund appropriation. Assessments are paid by Maine’s employers, both
self-insured and those with insurance. By adopting a funding assessment, the Legislature intended the
entities using the workers’ compensation system pay the system costs. At the same time, the
Legislature placed an annual cap on the dollar amount that may be assessed, limiting the amount of
revenue the Board is allowed to generate. The current Administrative Fund assessment cap of
$13,000,000 annually was approved by the Legislature in 2016 and went into effect beginning with Fiscal
Year 2018 (July 1, 2017 — June 30, 2018).

The Board’s budget is limited to the revenue we can raise from the annual assessment. Other minor
amounts of revenues are collected from the sale of publications and some fines and penalties; in FY
2017 there were just less than 1% of total revenue. The majority of the fines and penalties, however,
are paid into one of two dedicated accounts, the Rehabilitation Fund or the General Fund, and are not
available for Board expenses. The Board-approved budget for fiscal year 2018, ending June 30, 2018, is
$11,819,123 and the budget for fiscal year 2019, ending June 30, 2019, is $12,000,871.

The Board’s funding mechanism also includes a reserve account. Reserve account monies may be used
to assist in funding personnel and administrative expenditures, and other reasonable costs of
administering the Workers’ Compensation Act. A vote by the Board of Directors is required to authorize
the use of reserve account funds and the Bureau of Budget and the Governor approve the resulting
increase in the Board’s allotted budget via the financial order process. The disbursement of reserve
account funds must also be reported to the joint standing committee of the Legislature with jurisdiction
over Labor matters.

The bar chart entitled "WCB —Schedule of Actual and Projected Expenditures" shows actual

expenditures through FY 2017 and projected expenditures for FY 2018 and FY 2019. The chart also
shows the amounts actually assessed through FY 2018 and the assessment cap through FY 2019.
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9. CLAIMS MANAGEMENT UNIT

The Claims Management Unit (CMU) operates using a “case management” system. Individual claims
managers process all the submissions for an individual claim from start to finish. This ensures payments
to injured workers are accurate and that the proper forms are completed. Insurance carriers, claims
administrators and self-insured employers benefit from having a single contact in the unit.

The unit coordinates with the Monitoring section of the MAE Program to identify carriers who do not
submit required filings on time and verifies the raw data that is later used to create the quarterly
reconciliation reports. The unit also participates in compliance and payment training workshops
quarterly with the MAE Program.

Claims managers must take into consideration all factors that can affect indemnity payments including
the date of injury, Cost of Living Adjustments (COLAs), maximum benefits rates and fringe benefits.
Filing incorrect information requires claims staff to research prior filings, contact carriers for additional
information and perform mathematical calculations to ensure payments are correct.

The implementation of Electronic Data Interchange (EDI) for filing First Reports of Injury and Notices of
Controversy helps carriers identify potential issues early in the life of a claim and has created time-
savings permitting the unit to address more serious problems.

The CMU is also responsible for annually producing the “State Average Weekly Wage Notice.” Insurance
carriers use this information to determine the COLAs and maximum benefits allowed for the upcoming

year.

The following is a brief description of the different steps taken to process the most-frequently filed claim
information.

Petitions — Staff must locate or create the physical file. The relevant information is entered into the
database and the file is sent to the appropriate regional office.

Answers to Petitions - The information is verified and entered in the database.

Notices of Controversy - Initial NOC’s are filed electronically. Corrections are submitted on paper and
claims managers enter the revisions to the original NOC into the database system.

Wage Statements — Claims staff calculate the average weekly wage in accordance with the Statute,
Board rules and Law Court decisions. The average weekly wage for the claim is entered into the
database.

Schedule of Dependent(s) and Filing Status Statements - This information is required only for dates of
injury between 1/1/93 and 12/31/12. The data submitted is entered into the database.

Fringe Benefit Worksheets- The received data is entered into the database.

First Reports of Injury (FROI) - Claims staff verify that the date of injury matches the First Report of
Injury that has been filed via Electronic Data Interchange (EDI). If there is a discrepancy or the claim
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cannot be located in the database, the claims manager contacts the appropriate insurance carrier to
resolve the issue.

Memorandum of Payment, Discontinuance or Modification of Compensation, Consent between
Employer and Employee - The form is checked for accuracy. Dates, compensation rates and the average
weekly wage are compared to information previously filed. If there is a discrepancy, the claims manager
examines the file, contacts the appropriate insurance adjuster and may request amendments or new
submissions be filed, if needed, to resolve the issue(s).

21-Day Certificate or Reduction of Compensation - The dates, th