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March 8, 1984 

Dear Mr. President and Mr. Speaker: 

Pursuant to P.L. 1983, chapter 412, I am pleased to pre­
sent the Legislature with the full Report of the Advisory 
Committee on Collective Bargaining for Judicial Department 
Employees. The Committee hopes these documents will assist 
the Legislature in its consideration of the proposed legisla­
tion as well as serve as background materials for the partici­
pation of the courts, the Legislature and the public in the 
collective bargaining process. 

please contact me if the Committee can be of further 
assistance. 
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Sincerely, 

j 'J /? ' 
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',_.J-~mes W. Carignan' /J.11 

Dean of the College 
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I. INTRODUCTION 

This report and accompanying documents result from the 
desire of the Legislature and the Supreme Judicial Court of 
Maine to extend collective bargaining rights to judicial em­
ployees. In 'its First Session, the III th Legislature enacted 
PL 1983, chapter 412, which authorized the Supreme JUdicial 
Court to propose appropriate procedures for defining and im­
plementing the collective bargaining rights of judicial em­
'ployees, designate an advisory committee to recommend these pro-
cedures, and report them back to the Second Regular Session. 
In its order of July 6, 1983, the Supreme Judicial Court es­
tablished an Advisory Committee on Collective Bargaining for 
JUdicial Department Employees composed of the following members: 

James W. Carignan of Lewiston, Chair 
Donald F. Fontaine of Portland 
George A. Hunter of Augusta 
Charles J. O'Leary of Brewer 
Gerald E. Rudman of Bangor 

After consultation with legislative leaders, representatives 
of labor and management in public employment, judicial employees 
and administrators and others knowledgeable in collective bar­
gaining processes, the Committee reported back to the Court, which 
unanimously accepted the Committee's recommendations. The Chief 
Justice reported back to the Legislature on December 30, 1983 
with the Committee's Introduction, a proposed Court Administrative 
Order with Committee Comment, and proposed legislation with Com~ 
mi ttee Comment .. 

All the documents involved in this process are contained in 
this report. The statements of fact in the legislative documents 
and comments and introduction accompanying the Advisory Committee's 
proposals are intended to convey the background, reasoning and 
interit behind the language in the Administrative Order and Legis­
lative Document to those using and interpreting these doc~ents 
in the fu ture .' 
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1 
2 

3 
4 

5 
6 

7 
8 

(New Draft of H.P. 333, L.D. 392) 
(New Title) 

FIRST REGULAR SESSION 

ONE HUNDRED AND ELEVENTH LEGISLATURE 

Legislative Document No. 1660 

9 
10 

H.P. 1246 House of Representatives. May 23. 1983 

11 

12 

13 

Reported by the Majority from the Committee on Labor and printed 
under Joint Rule 2. 

Original bill presented by Representative Hobbins of Saco. Cosponsored 
by Senator Carpenter of Aroostook and Senator Violette of Aroostook. 

EDWIN H. PERT. Clerk 

14 STATE OF MAINE 
15 

16 IN THE YEAR OF OUR LORD 
17 NINETEEN HUNDRED AND EIGHTY-THREE 
18 

19 AN ACT to Authorize the Supreme Judicial 
20 Court to Provide for Collective Bargaining 
21 for Judicial Department Employees. 
22 

23 Be it enacted by the People of the State of Maine· as 
24 follows: 

25 Sec. 1. 4 MRSA c. 1, sub-c. 1-E is enacted to 
26 read: 

27 
28 

29 §31. Purpose 

SUBCHAPTER l-E 
COLLECTIVE BARGAINING 

30 It is declared to be the public policy of the 
31 State and it is the purpose of this subchapter to 
32 promote the continued improvement of the relationship 
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1 between the Judicial Department and its employees by 
2 providing a uniform basis for recognizing the right 
3 of judicial employees to join labor organizations of 
~ their own choosing and to be represented by these 
5 organizations in matters concerning their employment 
5 relations with the Judicial Department. 

7 §32. Procedures; advisory committee 

3 1. Collective bargaining. The Supreme Judicial 
3 Court may propose appropriate procedures for defining 
) and implementing the collective bargaining rights of 
1 Judicial Department employees, including, without 
2 limitation, definition of employees and appropriate 
3. subjects of collective bargaining, determination of 
4 appropriate bargaining units, certification and elec-
5 tion of a bargaining agent, appeals process, impasse 
S resolution procedure and enforcement mechanisms. 

7 2. Advisory committee. The Supreme Judicial 
3 Court shall designate an advisory committee to recom-
3 mend procedures. The committee shall include repre-
o sentatives of public sector management and public 
1 sector bargaining agents. Opportunity shall be pro-
2 vided for the expression of views of Judicial Depart-
3 ment employees. • 

4 Sec. 2. Report. The proposed procedures shall 
5 be reported back to the Legislature by the start of 
6 the Second Regular Session of the Illth Legislature. 

7 STATEMENT OF FACT 

8 This new draft adds a new subchapter to Title 4, 
9 chapter I, which authorizes the Supreme Judicial 
o Court to propose appropriate procedures for defining 
1 and implementing collective bargaining rights of 
2 Judicial Department employees. The court will desig-
3 nate an advisory committee to recommend procedures 
4 which will include both management and labor repre-
5 sentatives from the public sector. The proposed 
6 procedures will be reported back to the Legislature 
7 by the start of the Second Regular Session of the 
8 Illth Legislature for further action. 

9 3991051883 

Page 2-L.D. 1660 
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J)l? '83 

lrli GO~ERNOR 

STATE OF MAINE 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND EIGHTY-THREE 

H.P. 1246 - L.D. 1660 

AN ACT to Authorize the Supreme Judicial 
Court to Provide for Collective Bargaining 

for JUdicial Department Employees. 

Be it enacted by the People of the State of Maine as 
follows: 

Sec. 1. 4 MRSA c. 1, sub-c. 1-E is enacted to 
read: 

§3l. Purpose 

SUBCHAPTER l-E 
COLLECTIVE BARGAINING 

It is declared to be the public policy of the 
State and it is the purpose of this subchapter to 
promote the continued improvement of the relationship 
between the Judicial Department and its emoloyees by 
providing a uniform basis for recognizing the right 
of judicial employees to join labor organizations of 
their own choosing and to be represented by these 
organizations in matters concerning their employment 
relations with the JudiGial Department. 

§32. Procedures; advisory committee 

1. Collective bargaining. The Suoreme Judicial 
Court may propose appropriate procedures for defining 
and. implementing the collective bargaining rights of 
Judicial Department employees, including, without 
limitation, definition of employees and appropriate 
subjects of collective bargaining, determination of 

1-550 
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--------------------~----------~--------

appropriate bargaining units, certification and elec­
tion of a bargaining agent, appeals process, impasse 
resolution procedure and enforcement mechanisms. 

2. Advisory committee. The Supreme Judicial 
Court shall designate an advisory committee to recom­
mend procedures. The committee shall include repre­
sentatives of publid sector management and public 
sector bargaining agents. Opportunity shall be pro­
vided for the expression of views of JUdicial Depart­
ment employees. 

Sec. 2. Report. The proposed procedures shall 
be reported back to the Legislature by the start of 
the Second Regular Session of the lllth Legislature. 

2-550 
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STATE OF MAINE 

SUPREME JUDICIAL COURT 

Docket No. SJC-126 

ESTASLrSHr1ENT OF ADV!SORY COMMITrrEE ON 
<::OLLECTIV1!: BARGAINING FOR JUDICIAL DEPARTMENT EMPLOYEES 

Effective July 6, 1983 

All of the JustiC8S c0ncurring therein, 

1. There; is hereby established a.n Adv isory Commi ttee 
on Collective Bargaining for Judicial Department Employees, whose 
duty Ehall be to r.ecom.mend to the Suprer£'.e JUdicial Coux:t aPJ?ro­
priate procedures f6r defining and implementing the collectlve 
bargaining rights of Judicial Department employ~es, as declared· 
in chapter 412 of the public LaviS of 1983. The Advisory Commit­
tee shall provide Judicial Depal':tment employees an opportunity 
to express their ~iews. The Advisory Committee is requested to 
make its report to the Supreme Judicial Court from time to time, 
but in no event later than November 15, 1983. 

2. The following persons are hereby appointed as Chai~­
man and members of the Advisorv Committee on Collective Bargaining 
for Judicial Department E~ploy~es: 

James W. Carrigan of Lewiston r Chairman 
Donald F. Fan t.a ine of Portland 
GeQrge A. Hunter of Augusta 
Charles J. OILeary of Brewer 
Gerald E. Rudman of Bangor 

3. Professor David D. Gregory of the university of 
Maine School of Law is her.eby appointed Reporter to the Advisory 
Committee on Collective Bargaining for JUdicial department Employ­
ees. 

4. Ju~tice David G. Roberts is designated as Judicial 
L~a~son to the Adv isor.y Commi t·tee on Collect i ve Bargaining for 
Judicial 

'1h=k5 orner shall be recorded in the Maine Reporter. 

-6-



Dated: July 6, 1983. 

Chief Justice 

-
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.... 1 .. Cr .. T I..MCI'\USICK 

STATE OF HAI~E 

SUPRE!'oIE JUDICIAL COURT 

PORTLA.~. MAI:s'E O~ll.? 

December 30, 1983 

The Honorable Gerard P. Conley 
president of the Senate 
S ta te House' 
Augusta, ME 04333 

The Honorable John L. Martin 
Speaker of the House 
state House 
Augusta, ME 04333 

Dear ~r. president and Mr. Speaker: 

~ 0 eo .. _910 

a07. 775-0577 

On behalf of myself and my colleagues of the Supreme Judi­
cial Court, ·1 am pleased to report back to the Legislature pur­
suant to section 2 of P.L. 1983, chapter 412, -AN ACT to Author­
ize the Supreme Judicial Court to provide for Collective Bargain­
i~g for Judicial Department Employees.-

At the First Regular.Session of the'lllth Legislature, chap­
ter 412 was enacted and was approved by the Governor on June 7, 
1983, to authorize the Supreme Judicial Court to propose appro­
priate procedures for defining and implementing the collective 
bargaining rights of Judicial Department employees. By the·same 
legislation, the Supreme Judicial Court was authorized to appoint 
an advisory committee, which was to include representation of 
public sector management and public sector bargaining agents and 
was to provide for expression of views of Judicial Department 
employees. The proposed procedures were to be reported back to 
the Legislature by the start of the Second Regular Session of the 
lllth Legislature. 

pursuant to chapter 412, the Supreme Judicial Court promptly 
appointed an Advisory Committee on Judicial Employees Collective 
Bargaining, consisting of the following five members: professor 
James W. Carignan, Lewiston, Dean of Students of Bates College; 
Donald F. Fontaine, Esq., portland; George A. Hunter, Augusta, of 
the Maine Municipal Association; Charles J. O'Leary, Brewer, of 
the Maine AFL-CIO; and Gerald E. Rudman, Esq., Bangor. Dean 
Carignan was designated as Chairman of the Committee, and profes­
sor David D. Gregory of the university of Maine School of Law was 
asked to serve as· Reporter to the Advisory Committee. 

···8-



The Honorable Gerard p. Conley 
The Honorable John L. Martin 
December 30, 1983 
page Two 

After several public hearings at various locations within 
the state and a number of working sessions, the Advisory Committee 
submitted to the Supreme Judicial Court its recommendations for a 
system of collective bargaining for judicial employees. In its 
basic structure, the Committee's proposal envisions parallel action 
by the Legislature and the Supreme Judicial Court. The Committee 
recommended that the Court promulgate an administrative order and 
~hat the Legislature enact statutory provisions essentially par­
alleling and supplementing the order. 

The members of the Supreme Judicial Court have met twice with 
the Advisory Committee or its representatives and have car~fully 
reviewed their recommendations. As a result of our consideration 
of the Committee's reco~mendations, we are prepared to adopt unan­
imously the proposed administrative order to be effective contem­
poraneously with the effective date of the proposed statute, when 
enacted. In order to preclude possible misinterpretation of our 
action in accepting the ~ommittee's recommendations, however, we 
should make ' two additional observations. 

The first concerns the separation of judges from the bargain­
ing process. Pursuant to article VI of the Constitution of Maine 
and 4 M.R.S.A. S I, the'Supreme Judicial Court has general admin­
istrative and supervisory authority over the Judicial Department. 
By sta~utethe Chief Justice of the Supreme Judicial Court serves 
as the head of the Judicial Department. Nothing contained in the 
proposed administrative order should be construed to suggest that' 
this Court or the Chief Justice is permitted to abandon those 
constitutional and statutory responsibilities. 

The second observation concerns the effect of our approval 
of the Committee's recommendation. We members of the Supreme 
Judici~l Court, in the exercise of our administrative, and super­
visory authority, cannot determine in advance what decision may 
be reached in an actual litigated case wh~n the Law Court's auth­
ority as an appellate court is invoked. If a constitutional ques­
tion concerning, for example, the separation of powers doctrine 
should be presented to the Law Court, that question must be de­
cid~d by that Court upon the basis of applicable law, applied to 
the facts of the particular case, without regard for the fact that 
the Law Court may be reviewing action taken by us in discharge of 
our ~dministrative responsibilities. 

The above observations do not detract from the value of the 
assistance we have received from the Advisory Committee. We are 
all much indebted to the Committee members and the Reporter, who 
are all persons of experience in public employee labor relations, 
for the dedicated and expeditious discharge of their task. 

-9-



The Honorable Gerard P. Conley 
The Honorable John L. Martin 
December 30, 1983 
page Three 

We transmit to you herewith the Committee's submission to us, 
which consists of the following: 

1. Introduction by the Advisory Committee. 

2. proposed Administrative Order of the Supreme Judicial 
Court, entitled -Judicial Employee Labor Relations," 

.with Comment by the Advisory Committee. 

3. proposed statute entitled -Judicial Employees Labor 
Relations Act,-, with Comments by the Advisory Committee. 

We report the Committee's proposals to the Legislature with 
the recommendation that they be favorably considered at this 
Second Regular Session. . 

With all best wishes 

ln 
Enclosures 

for the New ~Qa~ 
, ,/ ... ' 

Sincere,ly ;/' ", , , 'j "~ {; , /' ,~ ;, 

--t,:~-!~--,:/ ';'.'/" /' )U.;!.l.'- .. / T.:l ,' ,,' I ~.. I' " \. (" ~ 4. - (.. ... r..-

Vincent L.'McKusick 

cc. Hon. Denni~ L. Dutremble 
Senate Chair, Labor Committee 

I 

Hon. Edith S. Beaulieu 
House C~air, Labor Committee 

-10-



ADVISORY amKITIEE ON COLLECTlVE BARGA..INlNG 
FOR JUDICIAL DEPARTIiENT E,.'{pWYEES 

INTRODUCTION 

The Supreme Judicial Court established this Advisory Committee with the 

concurrence of the Legislature for the purpose of recommending a system of 

collective bargaining for judicial employ~es. We have been assisted in our 

work by the advice of legislative leaders, representative of labor and manage­

m~nt in public employment, judicial employees and administrator~, and others 

knowledgeable.about the processes of collective bargaining. We have confronted 

problems of practicality and principle. We have exercised our best judgment 

and submit herewith our recommendations. 

Needless to say, the State Legislature, which establishes public policy 

for the state, has set the standard for collective bargaining by public em­

ployees. The statutory systems for state ~nd local governments reflect legis­

lative judgments on the scop~·of collective bargaining rights and proper methods 

of enforcement. We have sought to ensure that the same rights be extended to 

judicial employees without diminution and that they be protected by workable 

enforcement mechanisms. To this end, we have adhered "as closely as may be to 

the existing statutory schemes. 

As a practical matter, a body of experience and expertise has developed 

over the years in which state and local employees have been bargaining collec­

tively. We believe that this experience and expertise should be used, not 

lost, when extending collective bargaining to the employees of the Judicial 

Department. Thus, we are recommending that the Maine Labor Relations Board 

exercise the same functions and authority with respect to judicial employees' 

collective bargaining as it now possesses with respe~t to other state employees. 

There is disagreement among the authorities around the country as to 

whether the separation of powers doctrine forbids, or allows, the state 

legislatures to require collective bargaining in judicial departments. This 

division of opinion was reflected in our own deliberations. 

The Committee did not find it necessary to seek a final resolution of 

this issue, because our recommendation consists of both a proposed statute 

and a proposed order of the Supreme Judicial Court establishing collective 

bargaining for employees of the Judicial Department. Taken together the two 

documents would continue a cooperative relationship, traditional in Maine, 

-11-
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between the legislature and the judiciary in this important intersection of 

public policy and judicial administration. The Supreme Judicial Court has 

the exclusive constitutional duty to supervise and regulate the administration 

of justice in this state. The proposed court order and statute extend the 

rights of collective bargaining to the Judicial Depar~ment's employees and 

empowers nonjudicial agencies to affect the collective bargaining process. 

In contrast, the proposed statute contains the details of collective bargain­

ing. Once the Court and Legislature extend the rights and powers associated 

with collective bargaining, there is considerable practical utility in leaving 

the details to the Legisl~ture. If changes of detail are deemed desirable for 

employees of the executive branch, commensurate changes can automatically be 

made in the judicial system as well. On the other hand, if a major change 

were to be made, giving a right to strike for example, then amendments to both 

the statute and court order would be appropriate after consultation between de­

signated representatives of the Judicial Department and the Legislature. 

We have attempted to exclude the judges themselves, as the holders of 

the judicial power, from the actual process of collective bargaining. The 

courts will inescapably be required to review agreements and grievances and' 

awards which collective bargaining have produced. The integrity of the 

judicial power in such cases requires some distance from the process of 
I 

bargainiftg. The proposed order for the Supreme Judicial Court would set the 

process inmotion'which would thereafter be in the hands of others except 

when changes intimately affecting judicial administration are proposed. 

In the event that fundamental changes in the system are suggested, changes 

which require amendment to both the statute and court order, we suggest that 

a new advisory committee be established, similar to ours, to assess the pro­

posals and make recommendations to both the Legislature and the Court. 

-12-



PKOPOSEO aLnUHISTRATIVZ ORDER OF SUPKEXE-JUOICI.AL COURT 

JUDICIAL &~LOYEES LABOR RELATIONS 

(Proposed by Advisory Committee) 

Whereas it is the policy of the Judicial Dep~rtment to promote improvement 

o~ the relationship between the Judicial Department and its employees by recog­

nizing the right of judicial employees to join l~bor organizations of their o~~ 

choosing and to be represented by such organizations in collective bargain~ng 

for terms and conditions of employment, all of the Justices concurring therein, 

it is hereby, ORDERED: 

f 1. Right of judicial employees to join labor organiz~tions 

No one shall directly or indirectly interfere with, intimidate, 

restrain. coerce or .discricinate against judicial employees or a 

group of judicial employees in the free exercise of their rights, 

hereby given, voluntarily to join, form and p~rticipate in the 

activities of organiza~ions of their o~~ choosing for the purposes 

of representation and collective bargaining, or in the free exercise 

of any other right under this chapter. 

f 2. Prohibited acts 

1. Judicial Department prohibitions. Th~ Judicial Department, 

its representatives and agents are prohibited from: 

A. Interfering with, restraining or coercing employees in 

the exercise of the rights guarant~ed in paragraph I; 

B. Encouraging or discouraging membership in any ecployee 

organization by discrimination in regard to hire or tenure 

of employment or any term or condition of employment; 

c. Dominating or interfering with the formation, existence 

or administration of any employee organization; 

D. Discharging or otherwise discriminating against an em­

ployee because he has signed or filed any affidavit, petition 

or complaint or given any information or testimony under this 

chapter; 

E. Refuiing to bargain collectively with the bargaining agent 

of its employees as required by paragraph 3; 

F. Blacklisting.:my e:Jployee organization 0'::" its t::e:r.bars for 

the purpose of denying the~ ecploycent. -13-



- 2 -

2. Judicial employee prohibitions. Judicial employees, judicial 

employee organizations, their agents, members and bargaining agents 

are prohibited from: 

A. Interfering with, restraining or coercing employees in the 

exercise of the rights guaranteed in paragraph 1, or the Judicial 

Department in the selection of its representative for purpose of 

collective bargaining or the adjustment of grievances; 

B.Refusing to bargain ~ollectively with the Judicial Department 

as required by paragraph 3; 

c. Engaging in: 

(1) A work stoppage; 

(2) A s lowdovn ; 

(3) A strike; or 

(4) The blacklisting of the Judicial Department for the 

purpose of preventing it from filling employee vacancies. 

~ 3. Obligation to bargain, and methods of resolving disputes 

1. Negotiations. It shall be the obligation of the Judicial Depart­

ment and the bargaining agent for judicial employees to bargain 

collectivelY· 

2. Mediation. Mediation procedures shall be followed whenever 

either party to a controversy requests such services prior to 

arbitration or at any time on motion of the Maine Labor Relations 

Board or its executive director. 

3. Fact-finding. If the parties are unable to settle a controversy; 

they may agree either to call upon the Maine Labor Relations Board 

for fact-finding services or to pursue some other mutually accept­

able fact-finding procedure: 

4. Arbitration 

A. Binding on all issues. The parties may agree to an arbitra­

tion procedure which will result in a binding detercination of 

their controversy. 

-14-
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B. Binding except as to salaries, pensions, and insurance. If 

the parties do not agree to the arbitration procedure of sub­

paragraph A. either party may petition the board to initi~te 

arbitration which shall be binding except as to salaries, 

pensions. and insurance. 

5. Mediation-Arbitration. The parties m~y agree to a mediation­

arbitration procedure. The parties may agree in advance that all 

issues will be subject to binding arbitration. Other..rise, arbitra­

tion shall be binding except as to salaries. pensicns. and insurance. 

, 4. Determination of bargaining unit 

1. Disputes between the Judicial Department and a judicial employee 

or employees over the appropriateness of a unit for purposes of 

collective bargaining or over whether a supervisory or other position 

is included in a bargaining unit or over unit clarification shall 

be resolved by the executive director of the Haine Labor Relations 

Board. 

~ 5. Determination of bargaining agent 

',1. The Judici~l Department may recognize as the barg~ining agent 

any judicial employee organization which files a request alleging 

that a majority of the judicial employees in an appropriate bargain­

, ing unit wish to be represented by that organization. 

2. The Judicial Department or thirty percent of the judicial 

employees of a bargaining unit may request that the executive 

director of the Maine Labor Relations Board conduct an election 

in accord~nce with rules prescribed by the bo~rd to determine 

, .... hether a majority of the judicial employees .... ithin a unit wish 

to be represented by a bargaining agent. 

3. Thirty percent of the employees in a certified bargaining,unit 

may request that the executive director of the Haine Labor Relations 

Board conduct an election to determine whether a b~rgaining agent 

shall be decertified. 

~ 6. 'Maine Labor Relations Board; Rule-making procedure and review of 

proceedings 

-15-
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1. Rule-making procedure. Proceedings conducted under this order 

shall be subject to the rules and procedures of the Maine Labor 

Relations Board promulgated under 26 M.R.S.A. § 968, subsection J. 

2. Review of representation proceedings. Any person aggrieved by 

any ruling or determination of the executive director under para-

. graphs 4 and 5 may appeal, within 15 days of the announcement of 

the ruling or determination, except that in the instance of objec-

tions to the conduct of an election or challenged·ballots the time 

period shall be five working days, to the Maine Labor Relations Board. 

Upon receipt of such an appeal, the board shall, vithin a reasonable 

time, hold a hearing, having first caused seven days' notice in writ­

ing of the time and place of such hearing to be given to the aggrieved 

party, the labor organizations or bargaining agent and the Judicial 

Department. Such hearings and the procedures established in furtherance 

thereof shall be ih accordance with 26 M.R.S.A.§ 968. Decisions of 

the board made pursuant to this subsection shall be subject to review 

by the Superior Court in the manner specified in paragraph 10. 

~ 7. Prevention of prohibited acts 

1. The Maine Labor Relations Board is empowered to prevent any person, 

the Judicial Department, any judicial employee, any judicial employee 

organtzation or any bargaining agent from engaging in any of the 

prohibited acts enumerated in paragraph 2. 

2. The executive director of the ~!aine tabor Relations Board may 

investigate complaints of prohibited acts and may recommend proposed 

settlements. The executive director may cause a formal hearing to 

be held before the Maine Labor Relations Board on any complaints of 

prohibited acts. 

J. After hearing and argument, if, upon a preponderance of the 

evidence received. the board shall be of the opinion that any party 

named in the complaint has engaged in or is engaging in any such 

prohibited practice, then .the board shall in writing state its find­

ings of fact and the reasons for its conclusions and shall issue 

and. cause to be served upon such party an order requiring such party 

to cease and desist from such prohibited practice and to take such 

-16-
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affirmative action, including reinstatement of employees ~ith or 

without back pay, as will effectuate 'the policies of this Order. 

, No order of the board shall require the reinstatement of any in­

dividual as an employee who has been suspended or discharged, or 

the payment to ~im, of any back pay, if such individual w~s suspended 

or discharged for cause. 

4. After hearing and argument, if the bo~rd is not persuaded by 

a preponderance of the evidence received that the party named in 

the complaint has engaged in or is engaging any such prohibited 

practice, then the board shall in writing state its findings of fact 

and the reasons for its conclusions and shall issue an order dis­

missing said complaint. 

5. If after the issuance o~ an order by the board requiring any 

party to ce~se and desist or to take any other affirmative action, 

said party fa~ls to comply with the order of the board, then the 

party 'in whose favor the order o?erates or the board may file a 

civil action in the Superior Court in Kennebec County, to compel 

compliance with the order of the board. In such action to compel 

compliance, the Superior Court shall not revie~ the action of the 

board other than to determine questions of law. If an action to 

review the decision of the board is pending at the time of the 

commencement of an action for enforcement pursuant to this sub­

paragraph or is thereafter filed, ~he two actions shall be cons6lidated. 

6. Whenever a complaint is filed with the executive director of 

the bo~rdt alleging that the public employer has violated paragraph 

2.1F or alleging that a judicial employee or judicial employee or­

ganization or bargaining agent has violated paragraph 2.2C. the 

party making the com~laint may simultaneously seek interim injunc­

tive relief from the Superior Court in the county in which the 

prohibited practice is alleged to have occurred pending the final 

adjudication of the board ~ith res?ect to such matter. 

7. Either party may seek a review by the Superior Court in Kennebec 

County of a decision or order of the Maine Labor Relations Board by 

filing a complaint in accordance ~ith rule BOC of the Maine Rules of 

-17-
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Civil Procedure, provided the complaint shall be filed ~ithin 15 days 

of the effective date of the decision. epon the filing of the com­

plaint, the court shall set the complaint down for hearing at the 

earliest possible time and shall cause all interested parties and 

the board to be notified. Pending revie~ and upon application of 

any party in interest, the court may grant such temporary relief or 

restraining order and may impose such terms and conditions as it 

deems just and proper; provided that the board's decision or order 

shall not be stayed, except ~here it is clearly shovn to the satis­

faction of the court that substantial and irreparable injury ~ill 

be sustained or that there is a substantial risk of danger to the 

public health, safety or ~elfare or interferes ~ith the exercise 

of the judicial p'O~e_r. The executive director shall forthwith file 

_i~ the court the record in the proceeding certified by the executive 

director or a memb"er of the board. The record shall include all 

documents filed in the proceeding and the transcript, if any. After 

hearing. which shall be held not less than seven days after notice 

thereof, the court may enforce, modify. enforce as so modified or 

set aside in whole or in part the decision of the board, except that 

the finding of the board on questions of fact shall be final unless 

shown to be clearly erroneous. Any appeal to the la~ court shall be 

the same as an appeal from- an interlocutory order under 26 M.R.S.A. 

§ 6. 

8. In any judicial proceeding authorized by this subsection in 

which injunctive relief is sought, 26 M.R.S.A. ! 5 and § 6 shall 

apply, except that neither an allegation nor proof of unavoidable 

substantial and irreparable injury to the complaint's property shall 

be required to obtain a temporary restraining order or injunction. 

9. The Maine Labor Relations Board shall not have the power to . 
interfere with the exercise of the judicial po~er. 

11 8. Hearings before. Haine Labor Relations Board 

1. Hearings conducted by the board shall be inforcal and the rules 

of evidence prevailing in judicial proceedings shall not be binding; 

Any and all documentary evidence and other evidence deemed relevant 

by the board may be r~ceiveJ. -18-
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2. The chairman shall have the power to administer oaths and to 

require by subpoena the attendance and testimony of witnesses, the 

presentation of books, records and other evidence relative or per­

tinent to the issues presented to the board for determination. 

Witnesses subpoenaed by the board shall be allowed the same fees 

as are paid to witnesses in the Superior Court. These fees, to­

gether with all the necessary expenses of the board, shall be paid· 

by the Treasurer of State on warrants drawn by the Stace Controller. 

f! 9. Scope of binding conCract arbitration 

A collective bargaining agreement may provide for binding arbitra­

cion as the final step of a grievance procedure, but the only grievances 

-which may be taken to such binding arbitration shall be disputes between 

the parties as to the meaning or application of the specific terms of 

the collective bargainIng agreemenc. An arbitrator with the p'ower to 

make binding decisions pursuant to any such provision shall have no 

authoFity to add to, subtract from or modify the collective bargaining 

agreement. 

~ 10. Review of arbitration awards 

1. Either party may seek a review by the Superior Court of a 

binding determination by an arbitration panel. Such review shall 

be sought in accordance with rule aoc of the Maine Rules of Civil 

Procedure. 

2. In the absence of fraud, the binding determination of an arbitra­

tion panel or arbitrator or mediator-arbitrator shall be final upon 

all questions of fact. 

3. The court may, after consideration, affirm, reverse or modify. 

any such binding determination or decision based upon any erroneous 

ruling. An appeal may be taken to the law court as in any civil 

act ion. 

~ 11. Definition of Judicial Employee 

For the purposes of this Order "judicial employee" means any employee 

of the Judicial Department except any person: 

-19-
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1. Who is appointed by the Governor; 

2. Who serves as the State Court Administrator; 

3. Whose duties necessarily imply a confidential relationship 

to the Judicial Department's bargaining representative with re­

spect to matters subject to collective bargaining; 

4. Who is a department or division head; 

"5. Who is appointed to serve as a la .... clerk to a judge or a 

justice; 

6. Who is a temporary, seasonal or on-call employee, including 

interns; or 

7. Who has been employed for less than six months. 

I 12. Judicial Department bargaining representative 

, I 

Subject to Article VI of the ~~ine Constitution and 4 M.R.S.A. § I, 

the State Court Administrator shall be the Judicial Department's bar­

gaining representative. 

ADVISORY ~TTEl'S 
COMMENT 

This order is a companion'to the proposed legislation entitled, 

"Judicial Employees Labor Relations Act." Toge~her they would establish a 

complete system of collective bargaining for Judicial Department employees. 

We propose that the order be entered by the Supreme Judicial Court in the 

exercise of its constitutional and statutory authority to administer and 

supervise th~ Judicial Department. The order sets forth the rights associ­

ated with collective bargaining, defines who shall participate in collective 

barg~ining, and designates agencies having authority to take action with re­

spect to collective bargaining, including the State Court Administrator, the 

Maine Labor Relations Board, its executive director, and mediators, fact­

finders, arbitrators, and mediator-arbi-trators. The proposed order is more 

general than the proposed legislation. Details of collective bargaining 

procedures are set out exclusively in the statute. Such details can be altered 

by the Legislature after consultation'with the Court. If major changes are 
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needed, this proposal contemplates parallel amendments to both the court order 

and the statute. Coordination between the Legislative and Judicial Departments 

would be required. 

The entire process 1s necessarily subject to both the constitutional 

judicial power and the constitutional legislative power. ~o issues of separa­

tion of p~wers inhere in the system. First is vhether the source of a colleccive­

bargaining system is properly legislative or judicial; and second is whether 

executive agencies can be authorized to review actions of the judiciary. Both 

issues are mentioned in District Court v. Williacs. 268 A.2d 812 (1970). We 

have sought to avoid the separation of powers problems by recomoending both a 

proposed court order and statute. While we could have attempted to resolve 

the separation problems on principle now. we believe that they can be more 

appropriately resolved in specific cases on specific facts should they later 

arise. Similarly, issues may arise presenting conflicts betveen collective­

bargaining agreements or decisions on prohibited acts and the constitutional 

power of the judiciary: the Court's a.uthority to operate a court for the pur­

pose of entertaining and deciding litigation cannot be superseded. While we 

hope to minimize any such controversies by the Court's acceptance of the pro­

posed court order, ve recognize that the Court cannot constitutionally consent 

to infringement or divestment of its judicial power. Surely the act of the , 
Court in establishing a collective-bargaining system, vhich is itself an 

exercise of the necessary powers of the judiciary, see Maine Constitution, 

Article VI, ~ 1; 4 M.R.S.A. § 1, should go far toward avoiding these controversies. 
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! 1. PURPOSE 

JUDICIAL EMPLOYEES LABOR RELATIONS ACT 

(Proposed by Advisory Committee) 

It is declared to be the public policy of this State and it is the 

purpose of this chapter to promote improvement of the relationship betveen 

the Judicial Department of the State of Haine and its employees by cooperating 

with the Supreme judicial Court in recognizing the right of judicial employees 

to join labor organizations of their ovo choosing and to be represented by 

such organizations in collective baraaining for terms and conditions of 

emp loymen t • 
Advisory Committee's 

Ccr::ent 

Both the Legislature of Maine and the Supre~ Judicial Court of Maine 

have formally expressed their commitment to collective bargainiog for 

judicial e~loyees. The co~itment of the Illth Legislature is embodied 

in chapter 412 of the Ptibl~c Laws of 1983, "An Act to Authorize the Supreme 

Judicial Court to Provide for Collective Bargaining for Judicial Department 

Employees." The Supreme Judicial Court's cotanitment is found in its order 

of July 6, 1983, establishing "an Advisory COllmlittee on Collective Ba.rgain­

ing fo.r Judicial Department Employees, whose duty shall be to recommend to 

the Supreme Judicial Court appropriate procedures for defining and implement­

ing the collective bargaining rights of Judicial Department employees, as 

declared in chapter 412 of the Public La'.Js of 1983." This cooperative com­

mit~ent of two great' branches of government is simply the latest in a series 

of steps to extend the right of collective bargaining to pub!ic employees in 

this State. Beginning in 1965 with the enactment of the Fire Fighters 

Arbitration Law collective-bargainini rights have progressively been extended 

to municipal employees, state employees, state university employees, the 

Maine Turnpika Authority's emp!oy:ee9. and county employees. See McGuire & 

Deneh, Public Employees Labor Relations Law: The First Five Years. 27 

Maine Law Review 29 (1975). Public employee collective bargaining Was 

sufficiently expansive in Maine that in 1975 it could be said, "Employees 

of jud~ci31 and legislative branches and county employees are the only 

reII::lining public servants not covered by bargaining legislation." Ibid. 

County employees were included in 1981, see 26 M.R.S.A.§ 962, definition 

7 (Supp.), and the present proposal would place judicial employees on the 

list of public servants who have the right to bargain collectively. 
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By cooperating to achieve tlli:; go~l th.c L~£i:ilacure and che Supreme. 

Judicial Court are continuing a tradition of reciprocal resp~ct between 

coordinate branches of government. Th~s She L~gislatur~ ~as recognized the 

authority of the Court to prcs~rib~ ru~t:~ ,qf civil pr(Jc~,dure~1 rules of 

criminal procedure, rules of evidence, rules on ,court records and abandoned 

property, and rul~s on judicial Jisci.pline., See 4 H.~.S.A. ss 8,9, 9-A 
~ 

a-A, and 9-B. Indeed, the Legislature ~as recogni=ed the powe: of the court 
I 

to "prescribe by rule a personnel class! fi~ation p,lan for all courts in the 
t 

Judicial Department." 4 M. R. S. A. § 23 •. Bec.ause the LegislatuJ;"e and the . . 

Court agree on the desirability of bring~1;lg. SQ~l,~c:.t.ive bargain,ing to the 
. ..." ~ . ... .. 

Judicial Department the tradition of cooper~tio~ F'~ b~ perpetuated by the 

present proposal. 
.: 

§ 2. DEFI-:U~IONS 
'/ 

" ~ 1 .. 
As used in this chapter the following terms shall, unless the context re-,: 

quires a different interpretation, have the follOWing meanings: . ,. 

1. Bargaining agent. "Bargaini~g agr.~.t"" m:?~n,s.: 7n~. ,lawful organiza­

tion, association or individual repr~sentatlve of sur.h organization or associa-. . 
tion which has as its primary purpdse the r~pr~3cntation.of employees in their 

, '.. .1· , • 

employment relations with employers, and I.'hich has :blj!en determined by the 
' .. 1 • 

public employer as defined in subsection 5 or.by t~e ~xecutive director of the 

board to be the choice of the majortty of the unit as their ~epresentative. 

2. Board. "Board" means the !1aine Labo!' Relations Board as defined in 

26 M. R. S. A. S 968. 

3. Cost items. "Cost Ite~" means the pt;'ovi!:iions of a collective 

bargaining agree~ent which require an appropriation by the Legislature. 

4. Executive diFector. "Executive f.iFec.t:or" means the Executive 

Director of the Maine Labor Relations Board as defined in 26 M.R.S.A. 5 968, 

subsection 2. 

5. Public employer. "Public employer" means the Judicial Departt:lent 

of the State of Maine. It is the responsibility of the Judicial Department to 

negotiate collective bargaining agreements and to administer such agreements. 
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It is the responsibility uf tIlt: lcgi:.;iatlv(: br~nch to act upon those portions 

of tentative agreements negutiutcd by the Judi~l~l Department which require 

legislative action. To coorJinate the ~mployer position in the negotiation 

of agreements the Legislative Councilor its desiAnce sllall maintain close 

liaison with the bargaining r~presentative of the Judicial Department relative 

to negotiating cost itcln~ in any prop0s~d agr~emcnt. The Supreme Judicial 

Court may designate a hargaining representative for the Judicial Department 

who may: 

A. Develop and execute employee relations policies, objectives 

and strategies consistent with the overall objectives and con­

stitutional and statutory duties of the Judicial Department; 

B. Conduct negotiations with certified and recognized bargaining 

agents; 

c. Administer -and inte-qrret colle...:tive b~rgaining. agreements, and 

coordinate and direct Judicial Department activities as necessary 

to promote consistent policies and practices; 

D. Represent the Judicial Department in all bargainin~ unit 

determinations, elections, prohibited practice co~plaints and 

any other proceedings growing out of employ~e relations and 

collective bargaining activities; 

E. Coordinate the compilation of all data nnri infortr.ation needed 

for the development and evaluation of employee relations programs 

and in the conduct of ne~otiations; 

F. Coordinate the Judicial Depa:t~e-nt's reso~rces 3S neeJed to 

represent the Department in negutiations, mediation, f.lCt finding, 

arbitration, ml.:!diation-arbltr.ltion clnd otller proceedings; and 

G. Provide staff advice on employee rel.ltions to the courts, judges, 

and supervisory personnel including providing for necessary supervisory 

and managerial training. 
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All state departments and agencies shall proviae such assistance, services 

and information as required by the Judicial Department and shal1 take such 

administrative or other action 'as may be necessary to implement and administer 
-the provisions of any 'binding agreement between the Judicial Department and 

·employe.e organizations entered into under law . .. 
Advisory Co~ittee's 
. Comment 

This section defines who is to sit on the employer side of the table 

in collective bargaining with Judicial Department employees. The differences 

between this section and the parallel provision in the State ~~ployees Labor 

Relations Act, 26 M.R.S.A. ~ 979-A, definition 5 (Supp.), are not designed 

to alter the responsibilities of the public employer. Nevertheless, changes 

are required to recognize constitutional differences between the Executive 

and Judicial branches of government. By command of the Constitution the 

Governor possess "(t]he supreme executive power of this State," Constitution 

of Maine, art. V, S 1. while n[t]he judicial power of this State" is vested 

. intheSupr~e Judicial Court, ide art. VI, S 1. This means that the courts 

have the ultimate power and duty to adjudicate issues arising from collective­

bargaining disputes. The Supreme Judicial Court also has "general administr.:l­

tive and supervisory authority over the Judicial Department." 4 M.R.S.A. S 1; 

Board of OVerseers of the Bar v. Lee, 422 A.2d 998 (1980). The Chief Justice 

is the head of the Judicial Department. Ibid. Because of the judicial func­

tion of deciding controversies concerning collective-bargaining agreements, 

it is advisable for the Court to remove itself. to the extent consistent with 

the Constitu~ion and laws of Mai~e. from the process of collective bargaining 

by designating some other office to perform the function of bargaining 

repr~sentative for the Judicial Department. 

A logical choice. is the State Cou~t Administrator. The present duties 

of that office are consistent with functions assigned to the public ~ployer. 

See 4 M.R.S.A. S 17. Inasmuch as the Supreme Judicial Court possesses an 

inherent power to regulate the judiciary, see 4 M.R.S.A. § 1. it is within 

tha~ Court's prerogative to designate who shall serve as the Department 

representative for collective-bargaining purposes •. The bargaining representa­

tive's authority would permit consultation with the chief' judges of the 

District and Superior Courts on matters. affecting the operation of the courts. 

In keeping with the State Employees I.abor Relations Act, this proposal 

recognizes that the Legislature assumes special responsibilities when it 

acts to extend collective-bargaining rights to public employees. Cost items in 

particular must ultimately be passed upon by.the Legislature. For that reason 

~t is desirable that the legislative branch maintain liaison with those persons 

in the Judicial Department who are negotiating with judicial employees. 
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6. Judicial employee. "Judicial employee" means any employee of 

the Judicial Department except any person: 

~ Who is appointed by the Governor; 

B •. Who serves as the State Court Administrator; 

c. Whose duties necessarily imply a confidential relationship to 

the Judicial Department's bargaining representative with respect 

to matters subject to collective bargaining; 

D. Who is a department or division head; 

E. Who is appointed to serve as a law clerk to a judge or a 

justice; 

F. Who is a temporary. seasonal or on-call employee. including 

interns; or 

G. Who has been employed for less than six months. 

Advisory Committee's 
COl!lIllent 

This section defines those who can participate in selecting a bargaining 

agent and who othervise arc entitled to enjoy the rights of collective 

bargaining. The section is designed to be as inclusive as possible unless 

there is some good reason for exclusion. Judges are excl~ded because 

their judicia"l duties must inevitably include deciding issues arising from 

collective-bargaining disputes and because the performance of their judicial 

duties is subject to review and regulation by the Supreme Judicial Court. 

The State Court Administrator is excluded even if he is not designated as 

the Judicial Department's bargaining representative because of his inherently 

managerial functions. See 4 M.R.S.A. § 17. Law clerks to the judges and 

justices are excluded because of their partic+pation in assisting judges in 

performing their essential judicial function. (Law clerks. who are typically 

appointed for one-year terms, would in any case be eligible for participation 

for only a six-month period.) Other persons who serve the judiciary. such 

as referees, receivers, and appointees to advisory committees, are not 

specifically excluded because they would not be considered to be "employees'~ 

of the Judicial Department .. Personnel of the Board of Overseers of the Bar 

are not "employees" of the Judicial Department. 
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This proposal do~s not exclude supervisory personnel, such as clerks of the 

various courts, or persons who stand in a confidential relationship to the judges, 

such as the judges' personal secretaries. While supervisory employees may well 

require separate representation. they remain Judicial Department employees who 

can fruitf~lly negotiate on the terms and conditions of their employment. Because 

the judges and justices are removed from the collective-bargaining process, 

there is no apparent need to exclude their personal secretaries from collective 

bargaining. 

Regional Court Administrators would be excluded if the functions of their 

offices bring them within subparagraph C or D. A small number of employees in the 

State Court Administrator's office will likely be excluded under subparagraph C. 

S 3. RIGHT OF JUDICIAL EMPLOYEES TO JOIN LABOR ORGANIZATIONS 

No one shall directly or indirectly interfere with, intimidate, restrain, 

coerce or discriminate against judicial employees or a group of Judicial employees 

in the free exercise of their rights voluntarily to join, form and participate 

in the activities of organiza·tions of their o~ choosing for the purposes 

of representation and collective bargaining. or in the free exercise of any 

other right under this act. 

§ 4. PROHIBITED ACXS OF TEE PUBLIC EMPLOYER, JUDICIAL· EMPLOYERS, 

AND JUDICIAL E.'1PLOYEE ORGANIZATIONS 

1. Public employer prohibitions. The public employer. its repre­

sentatives and agents are prohibited from: 

A. Interfering with. restraining or coercing employees in the 

exercise of the rights guaranteed in section 3; 

B. Encouraging or discouraging membership in any employee or~aniza­

tion by discrimination in regard to hire or tenure of ~mployment 

or any term or condition of employment; 

c. Dominating or interfering with the formation. existence or 

administration of any employee organization; 

D. Discharging or otherwise discriminating against an employee because 

he has signed or filed any affidavit. petition or complaint or given any 

information or testimony under this act; 

E. Refusing to bargain collectively with the bargaining agent of 

its employees as required by section 5; 
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F. Blacklisting any employee organization or its members for the 

purpose of denying them employment. 

2. Judicial employee prohibitions. Judicial employees, judicial 

employee organizations. their agents, members and bargaining agents are 

prohibited from: 

A. Interfering with, rest.raining or coercing employees in the 

exercise of the rights guaranteed in section 3 or the public 

employer in the selection of its representative for purposes 

of collective bargaining or the adjustment of grievances; 

B. Refusing to bargain collectively with the public employer 

as required by section 5; 

c. Engaging in: 

(1) A work stoppage; 

(2) °A slowdown; 

(3) A strike; or 

(4 ) The blacklisting of the public employer for the purpose 

of preventing it from fil~ing employee vacancies. 

3. Violations.' Violations of this section shall be processed by the 

board in the manner provided in section 9. 

5 5. OBLIGATION TO BARGAiN, AND METHODS OF RESOLVING DISPUTES 

1. Negotiations. On and after (dateJ . it shall be 

the obligation of the public employer and the bargaining agent to bargain 

collectively. "Collective bargaining" means, for the purpose of this 

chapter, their mutual obligation: 

A. To meet at reasonable times; 

B. To meet within 10 days after receipt of written notice from 

the other party requesting a meeting for collective bargaining 

purposes, prqvided the parties have nat otherwise agreed in a 

prior written contract; 

c. To execute in writing any agreements arrived at, the term 

of any such agreement to be subject to negotiation but shall not 

exceed 2 Y2arSj and 
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D. To participate in good faith in the mediation. fact finding. 

arbitration. and mediation-~rbitration procedures required by 

this section; 

E. 

(1) To confer and negotiate in good faith with respect 

to wages, hours. working conditions and contract griev­

ance arbitration, except that by such obligation neither 

party shall be compelled to agree to a proposal or be 

required to make a concession. All matters relating 

to the relationship between the employer and employees 

shall be the subject of collective bargaining. except 

those matters which are prescribed or controlled by law. 

Such matters appropriate for collective bargaining to 

the extent they are not prescribed or controlled by law 

include but are not limited to: 

(a) Wage and salary schedules to the extent they 

are inconsistent with rates prevailing in co~erce 

and industry for comparable work within the State; 

00) Work schedules relating to assigned hours and 

days of the week; 

(c) Use of vacation or sick leave or both: 

(d) General working conditions; 

(e) .Overtime practices; 

(f) Rules and regulations for personnel adminis­

tration, except the following: Rules and regula­

tions relating to appLicants for employment 

and employees in an initial probationary status, 

including any ext~nsions thereof, provided such 

rules and regulations are not discriminatory by 

reason of an applicant's race, color, creed, sex 

or national origin. 
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(2) Cost items shall be included in the Judicial De?artment's 

next operating budget in accordance with 4 M.R.S.A. 9 23.· 

If the Legislature rejects any of the cost items submitted to 

it, all cost items submitted shall be returned to the parties 

for further bargaining. 

Advisory Committee's 
Comment 

The obligation to bargain is explicitly not a duty to agree or concede. 

It is an obligation to confer and negotiate on specified subjects of mutual 

concern to employer .and employee: vages, hours, working conditions, and 

contract grievance arbitration. Should there be some exception to the 

obligation to bargain, analogous to "educational policies" for teachers, 

26 M.R.S.A. ~ 965, in recognition of the special risponsibilities and needs 

of the judiciary? This proposal would create no such exception. 

Suppose a trial is being held and a jury is still deliberating past 

the normal closing hours for the court. The presiding justice directs 

court employees to remain on duty while the jury continues to consider its 

verdict. The judge is exercising a judicial power which cannot be bar­

gained avay. On the other hand, exercising this power affects the working 

conditions of judicial employees. The effect of this pow~r should be a 

proper subject for negotiation--for example, whether overtime wages must 

be paid or comparable leave time allowed. The commitcent of judicial 

employees to the proper administration of justice probably suffices .to 

prevent the existence of the judge's power from being questioned in the 

collective bargaining context. In the unlikely event that it vere ques­

tioned, nothing in the obligation to bargain requires or indeed permits 

the public employer to bargain the power avay. In these circucstances, 

nothing is gained by attempting to formulate an escape clause from col­

lective bargaining. 

The dangers all lie on the side of creating an exception. For an 

exception to bargaining is an invitation to fruitless controversy from 

categorical refusals to discuss. If a matter affects the working conditions 

of judicial employees, then it is better that the matter be discussed--on 

the understanding, however, that there is no duty to agree or concede. 
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2. Mediation. 

A. It is the declared policy of the State to. provide full and 

adequate facilities for the settlement of disputes bet~een the 

employer and employees or their representatives and other dis­

putes subject to settlement through mediation. 

B. Mediation procedures as provid~d by 26 M.R.S.A. § 965, sub­

section 2, shall he followed ~henever either party to a controversy 

requests such services prior to arbitration, or at any time on 

motion of the Maine Labor Relations Board or 'its executive director. 

c. The employer, union or employees involved in collective 

bargaining shall notify the executive director of the Maine Labor 

Relations Board, in ~iting, at least 30 days prior to the expira­

tion of a contract, or 30 days prior to entering into negotiations 

for a first contract bet~een the employer and the employees, or 

whenever a dispute arises between the parties threatening inter­

ruption of work, or under both conditions. 

D. Any information disclosed by either party to a dispute to 

the panel or any of its members in the performance of this 

subsection shall be privileged. 

Advisory Committee's 
Comment 

Mediation is ordinarily the first step in resolving disputes ~hich stand 

in the way of reaching a collective-bargaining agreement. Mediation need not 

be initiated at all, but it can be commenced by either party prior to arbitra­

tion. The provisions below specify that the first step can be fact-finding 

upon mutual agreement of the parties, mediation-arbitration also by mutual 

agreement, or traditional arbitration either initiated by mutual agreement 

or by one side alone. 

3. Fact-finding. 

A. If the parties, either with or without the services of a mediator, 

are unable to effect a settlement of their controversy, they may 

agree either to call 'upon the Maine Labor Relations Board fur fact­

finding.services with recommendations or to pursue some ocher 
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mutually acceptable fact-finding procedure, including use of the 

Federal Mediation and Conciliation Service or the American Arbitra­

tion Association according to their respective procedures, rules 

and regulations. 

B. If so requested. the executive director shall appoint a fact­

finding panel. ordinarily of 3 members. in accordance '.lith rules 

and procedures prescribed by the board for making such appointment. 

Any person who has actively participated as the mediator in the 

immediate proceedings for which fact-finding has been called shall 

not sit on that fact-finding panel. The panel shall hear the 

contending parties to thl..! controversy. It may request statistical 

data and reports on its own initiative in addition to the data 

regularly maintained by the Bureau of Labor and Industry, and shall 

have the power to administer oaths and to require by subpoena the 

attendance and testi~ony of witnesses, the production of books t 

records and other evidence relative o~· pertinen~ to the issues 

presented to them. The members of the fact-finding panel shall 

submit their findings and recommendations only to the parties and 

to the executive director of the Maine Labor Relations .Board. 

c. The parties shall have a period of 30 days, after the submission 

of findings and recommendations from the fact finders, in which to 

make a good faith effort to resolve their controversy. If .the parties 

have not resolved their controversy by the end of said period, either 

party or the executive director of the Maine Labor Relations Board may, 

but not until the end of said period unless the parties otherwise 

agree. make the fact-finding and recommendations public. 

Advisory Committee's 
Comment 

Subsections Band C above are derived from the Municipal ~ublic 

Employees Labor Relations Act. 26 M.R.S.A. § 965 (Supp.), which is 

incorporated by reference in the State Employees Labor Relations Act. 

26 M.R.S.A. S 975-0, subsection 3.C. Fact-finding can be a useful device 

for assisting the parties in reaching an agreement particularly in complicated 

cases. This proposal retains the option of invoking fact-finding by mutual 

.. 
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agreement. In the event thilt [.:Jct-finding is invoked, it C.:ln be followed by 

mediation-arbitration if both sides agree or by arbitration whether by agree-­

ment or unilateral action. If the parties do not agree to f.:lct-finding, then 

the same options exist: medi.:ltion-arbitration by .:lgreement or arbitr.:ltion 

either by agreement or uni1ater.:ll .:lction. 

<!. Arbitration 

A. Binding of all issues. The parties Clay .:l~r~c to an arbitr.:ltion 

procedure which will result in a binding determin.:ltion of their 

controversy. 

B. Binding except as to salaries, pensions, and insurance. If the 

parties do not agree to the arbitration procedure of sub-

section A. either party may petition the board to initiate arbitra­

tion which shall be binding except as to sal.:lries, pensions, and 

insurance. On receipt of the petition, the executive director of 

the board shall investigate to determine if an impasse has been 

reached. If he so determines, he shall issue an order requiring 

arbitration and requesting the parties to select one or more 

arbitrators. If the parties within 10 days after the issuance of 

the order have not selected an arbitrator or an arbitration panel, 

the board shall then order e.:lch party to select one arbitrator, 

and if these 2 arbitrators cannot in 5 days select a 3rd neutral 

arbitrator, the board shall submit a list from which the parties 

may alternately strike names until a single name is left. who shall 

be appointed by the board as arbitrator. 

In reaching a decision under this paragrJph, the arbi~rator 

shall consider the followlng factors: 

(1) The interests and welfare of the public and the 

financial ability of the State Government to finance 

the cost items proposed by each party to the impasse; 

(2) Comparison of the wages, hours and working condi­

tions of the employees involved in the arbitration pro­

ceeding with the wages, hours and working conditions 

of other employees perfurming similar services in the 
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Executive and Legislative branches of government and in 

public and privatI:! employmt!nt in other juri:;<.lictions 

competing in the same labor market; 

(3) The over-all compensation presently received by 

the employees including direct ~age compensation, 

vacation. holidays and excused time, insurance and 

p~nsions, medical and hospitalization benefits. the 

• continuity and stability of employment, and all other 

benefits received; 

(4) Such other factors not confined to the foregoing, 

~hich are normally and traditionally taken into considera­

tion in the determination of ~ages. hours and working 

conditions through voluntary collective bargaining, 

mediation, fact-finding. arbitration or otherwise 

between the parties, in the public service or in' private 

employment. including the average consumer price index; 

(5) The need of the Jtidicial Department for qualified 

employees; 

(6) Conditions of employment in similar occupations 

outside State Government; 

(7) The need to maintain appropriate relationships be­

tween different occupations in the Judicial Department; 

(8) The need to establish fair and reasonable conditions 

in relation to job qualifications and responsibilities. 

With respect to controversies over salaries, pensions and insurance, 

the arbitrator will recommend terms of settlement and may make findings of 

fact. Such recommendations and findings shall be advisory and shall not be 

binding upon the parties. The determination by the arbitrator on all other 

issues shall be final and binding on the parties. 

Any hearing shall be informal. and the rules of evidence for judicial 

proceedings shall not be binding. Any documentary evidence and other informa­

tion deemed relevant by the arbitrator may be received in evidence. 

The arbitrator shall have the power to adcinister oaths and to require 

by subpoena attendance and testimony of witnesses and production of books and 

records and other evidence relating to the issues presented. 
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'The arbitrator shall have a period of 30 days from the termination of 

the hearing in which to submit his report 'to the par'ti~s and to the board, 

unless that time limitation is extended by the executive director. 

Advisory Committee's 
Comment 

.. 

, The arbitration provisions are derived from the State Employees Labor 

Relations Act, 26 M.R.S.A. 5 979-0, suhsection 4. Two forms of arbitration 
~ 

are available: (A) arbitration which is binding on all issues but which 

requires the parties' assent in advance and (B) arbitr~tion which is binding 

except as to salaries, pensions, and insurance but which can be initiated 

by one side alone. Arbitration can, but need not be, preceded by mediation or 

fact-finding. Binding determinations of an arbitrator are subject to judicial 

review in accordance with section 12 below. 

5. Mediation-Arbitration 

~ The parties may agree to a mediation-arbitration procedure. 

The parties may agree in advance that all issues will be subject 

to binding arbitration. Otherwise, arbitration shall be binding 

except as to salaries, pensions, and insurance. 

B. The parties may jointly select a mediator-arbitrator. If they 

are unable to agree, either party may request the executive director 

of the Maine Labor Relations Board t~ select a mediator-arbitrator 

from a panel of mediators or from the Maine Board of Arbitration and 

Conciliation. The executive director may not, however, select a 

person who has served as a mediator at an earlier stage of the same 

proceedings. 

C. The mediator-arbitrator shall encourage the parties to reach a 

voluntary settlement of their dispute but may, after a reasonable 

period of mediation as he may determine, initiate an arbitration 

proceeding by notifying the parties of his intention to serve as a 

single arbitrator. 
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D. Any hearing shall be informal, and che rules of evicence for 

judicial proceedings shall not be binding. Any docu~entary 

evidence and other information deemed relevun: by the mediator­

arbitrator may be received in evidence. The ~ediaeor-arbitrator 

shall have the power to administer oaths and to require by sub­

poena attendance and testimony of witnesses and ~roduction of 

books and records and other evidence relatin~ ,eb the issues 

presented. 

E. In reaching a decision the mediator-arbicr3cor shall consider 

the factors specified in section S, subsecticn 4 above. Wieh 

respect to controversies over salaries, pensic~s, and insurance, 

the mediator-arbitrator will recommend te~s,of seetlement and 

may make findings of fact unless the parties have agreed in advance 

to binding arbitration of all issues. Such recc==endations and 

findihgs shall be advisory and shall not be bi~di~g on the parties. 

The determination of the mediator-arbitrator o~ all other issues 

shall be final and binding on the parties. 

F. The mediator-arbitrator shall have a peri=d of 30 days from 

the termination of the hearing in which to su~=ic his report to 

the parties and to the board unless the peric= is extended by the 

executive director. 

Advisory Committee's, 
Comment 

Mediation-arbitration is proposed as si=ply one ad~itional option avail­

able to the parties for resolving impasses in coneracc ~egoeiation. Mediation­

arbitration can be invoked only by mutual agree=ent of t~e parties. The 

principal advantages of this combined procedure are t~at ie tends to speed 

up the process of settling and resolving contract dis?utes and, hence, tends 

to be less costly than separate procedures. 
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6. Reports of Arbitration. The results of all arbitratiun and 

mediation-arbitration proceedi~gs, recommendations and a~ards conducted under 

this section shall pe filed with the Maine Labor Relations Board at the offices 

of its executive director simultaneously with the submission of the recommenda­

tions and award to the parties. In the event the parties settle their dispute 

during the arbitration or mediation-arbitration proceeding, the arbitrator, 

the chairman of the arbitration panel, or the mediator-arbitrator will submit a 

report of his activities to the executive director of the Maine Labor Relations 

Board not more than 5 days'after the proceeding has terminated. 

7. Costs. The costs for the services of the mediator, the members 

of the fact-finding board. the neutral arbitrator, and the mediator-arbitrator 

including, if any. per diem expenses, and actual and necessary travel and 

subsistence expenses and the costs of hiring the premises ~here any mediation, 

fact-finding, arbitration or mediation-arbitration proceedings are conducted, 

will be shared equally by the parties to the proceedings. All other costs 

will be assumed by the party incurring them. The services of the members of 

the State of Maine's Panel of Mediators, to a maximum of 3 mediation days per 

case and of the Maine Board of Arbitration and Conciliation ore available to 

the parties without cost. 

8. Arbitration Administration. The cost of services rendered 

.:lnd expenses incurred by the Maine Board of Arbitration .:lnd Conciliation, as 

defined in 26 M.R.S.A. ~ 911, shall be paid by the State from an appropriation 

for said Board of Arbitration and Conciliation ~hich shall be included in the 

budget of the Maine Lahor Relations Board. Authorization for services rendered 

and ex~enditures incurred by members of the State Board of Arbitration a~d 

Conciliation shall be the responsibility of the executive dir2ctor. 

§ 6. BARGAINING UNIT: now DETERrUNlID 

1. In the event of a dispute between the public employer and an 

employee or employees over the appropriateness of a unit for purposes of 

collective bargaining or between the public ecployer and an employee or employees. 

over whether a supervisory or other position is included in the bargaining 

unit, the executive director or his designee shall make the determination, 

except that anyone excepted from the definition of judicial employee under 

§ 2 may not be included in a bargaining unit. The executive director or his 
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designee conducting unit determination proceedings shall have the power to 

administer oaths and, to require by s~bpoena the attendance and testimony of 

witnesses, the production of books, records anu other evidence relative or 
£ 

pertinent to the issues represented to them. 

2. In determining whether a supervisory position should be excluded 

from the proposed bargaining unit; the executiv~ director or his designee shall 

consider, among other criteria, if the principal functions of the position are 

characterized by performing such management control duties as scheduling, 

assigning. overseeing and reviewing the work of subordinate employees" or per­

forming such duties as are distinct and dissimilar from those performed by the 

employees supervised, or exercising judgment in adjusting grievances, applying 

other established personnel policies and procedures and in enforcing a collective 

bargaining agreement or estahlishing or participating in the establishment of 

performance standards for subordinate employees and taking corrective measures 

to implement those standards. 

3. In determining the unit appropriate for purposes of collective 

bargaining, the executive director or his designee shall seek to insure'.to 

employees th~ fullest freedom in exercising the rights guaranteed by this 

chapter, to insure a clear and identifiable co~unity of interest among employees 

concerned, and to avoid excessive fragmentation among bargaining units. 

4. Unit Clarification. Where there is a certified or currently 

recognized bargaining repcesentative and where the circumstances surrounding 

the formation of an existing bargaining unit are alleged to have changed 

sufficiently to warrant r.lodification in the cO::lposition of that bargaining 

unit, the public employer or any recognized or certified bargaining agent may 

file with the executive director a petition for a unit clarification, provided 

that the parties are unable to agree on appropriate modifications and there is 

no question concerning representation. 

7. DETERI.'1INATION OF BARGAINING AGENT 

1. Voluntary Recognition. Any judicial employee organization may 

file a request with the pubU'c employer al1egi:\~ that a majority of the judicial 

employees in an appropriate bargaining unit wish to be represented for the purpose 
, ' 

of collective bargaining bet~een the public employer and the employees organiza-

tion. Such request shall describe the grouping of jobs or positions which con­

stitute the unit claimed to be appropriate a:\d s~atl incl~de a de~onstrati~n of 
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majority support. Such rcque::;L for "recognition shall he br.:lntcd by the 

public employer unless the public employer desires th.:lt .:In election detcrninc 

whether the organization represents a majority of the members in the barg~ining 

unit. 

2. Elections. 

~ The executive direct0r of the bO.:lrd or his desicnce upon 

signed request of a public employer alleging that one or more 

judicial employees or judicial employee organiz.:ltions have 

presented to it a claim tu be recognized as the repres~ntative 

"" of a bargaining unit of judicial employees, or upon signed 

petition of at l~.:l~t 30Z of .:l barg.:lining unit of judicIal 

employees that they desire to be represented by an organizcJtion, 

shall conduct a secret ballot election to determine .... hether 

the organization represents a majority of the members of the 

bargaining unit. Such an election may be conducted ;It suitable 

work locations or through the United States mail provided, 

nevertheless, that the procedures adop~ed and employed by the 

board· shall maint.:lin the anonymity of the voter from both the 

employee organizations and the management represent.:ltives 

involved. 

3. The ballot shall contain the name of su~h organization and that of 

any other organization sho~ing ~itten proof of at least 107. representation 

of the judicial employees within the unit, together with a choice for any 

judicial employee to designate that he does not desire to be represented 

by any bargaining agent. When mor~ than one organization is on the ballot 

and no one of the 3 or more choices receives a majority vote of the judici.:ll 

employees voting, a run-off el~ction shall be held. The run-off b.:lllot shall 

contain the 2 choices which received the largest and 2nd largest number of 

votes. When an organization receives the majority of votes of those voting, 

the executive director of the board shall certify it as the bargaining agent. 

The bargaining agent certified as representing a bargaining unit shall be 

recognized by the public employer as the sole and exclusive bargaining agent 

for all of the employees in the bargaining unit unless and until a decertifica­

tion election by secret ballot shall be held and the bargaining agent declareu 

by the executive director of the board .:IS not representing a majority of the 

unit. 
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B. Whenever 30% of thE: empluyees in a cert 1£ ieJ b~rgainin~ unit 

petition for a bargaining agent to bE: decertified, the procedures 

for conducting an election on the question shull be the same as 

for representation as bargaining agent herein before set forth. 

c. No q~estion concerning representation ~y be raised within' 

one year of a certification or attempted certification. Where 

there i~ a valid collective bargaining agreement in effect, no 

question concerning unit or representation may be raised except 

during the period not more than 90 nor less than 60 days prior 

to the expiration date of the agreement. Unit clarification 

proceedings are not subject to this time limitation and may be 

brought at any time consistent with S 6. subsection 4. 

D. The bargaining agent certified by the executive director 

of the board or his designee as the exclusive bargaining age~t 

shall be required to represent all the judicial employees within 

the unit without regard to membership in the organization certified 

as bargaining agent. provided that any judicial employee at any 

time may present his grievance to the public employer and have such 

grievance adjusted without the interventio~ of the bargaining 

agent. if the adjustment is not inconsistent with the terms of 

a collective bargaining agreement then in effect and if the , 
bargaining agent's representative has been given reasonable oppor­

tunity to be present at any meeting of the parties called for 

the resolution of such grievance. 

§ 8. MAINE LABOR RELATIONS BOARD: RULE-MAKING PROCEDURE AND 
REVIEW OF PROCEEDINGZ 

1. Rule-Making Procedure. Proceedings conducted under this chapter 

shall be subject to the rules and procedures of the board promulgated under 

26 M.R.S.A. § 968. subsection 3. 

2. Review of, Representation Proceedings.' Any person aggrieved 

by any ruling or determination of the executive director under sections 6 and 7 

may appeal, within 15 days of the annOuncement of the ruling or determination, 

except that in the instance of objections to the conduct of an election or 
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challenged ba llots the time period sha 11 oe S wu;;king days, to the Maine Labor 

Relations Board. Upon receipt of such an appeal, the board shall, within 

a reasonable time, hold a hearing. having first caused 7 days' notice in writing 

of the time and place of such hearing to be glven to the aggrieved party, the 

labor organizations or bargaining agent and th~ public employer. Such h~arings 

and the procedures established in furtherance thereof sh~ll be in accordance 

with 26 M.R.S.A. S 968. Decisions of the u;J..lr.l l~ad~ pU=.3uant to this subsection 

shall be subject to review by the Superior Court in the manner specified in 

section 12. 

§ 9. PREVENTION OF PROnIBITED ACTS 

1. The board is empnwered to prevent any per~on. the public employer. any 

judicial employee. any judicial employee organization or any bargaining agent 

from engaging in any of the prohibited acts enumerated in sect~on 4. This 

power shall not"be affected by ariy other means of adjustment or prevention 

that has been or may be established by agreement. law or otherwise. 

2. The public employ~r. any judicial emplQyee. any ~udicial employee 

organization or any bargaining agent wh.ich believes that any p.erson. the public 
• 

employer, any judicial employee. any judicial employee organization or any 

bargaining agent has engaged in or is engaging in any such prohibited practice 

may file a complaint with th~ executive director of the board stating the 

~harges in that regard. No such complaint shall be filed with the executive 

director until the complaining party shall have served a copy thereof upon 

the party complained of. Upon receipt of such complaint: the executive director 

or his designee shall review the charge to determine whether the facts as 

alleged may constitute a prohibited act and shall furthwith cause an investiga­

tion to be conducted. The executive_director ~hall attempt to obtain and 

evaluate sworn affidavits from persons having knowledge of the facts. If 

it is determined that the sworn facts do not. as a matter of law. constitute 

a violation, the charge sh'lll be dismissed by the executive director. subject 

to review by the board. If it is determined from the s~orn facts that the 

"complaint is meritorious, the executive dire.:tor shall reco:::l:Ilend a proposed 

settlement. The parties have 30 days after the recommendations are made to 

resolv~ their dispute. If the p~rties h~ve nnt resolved their dispute by the 
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end of the JO-day period, eith~r party or the executive director may make the 

recommendations public but not until the expir~tion of the JO-day period 

unless the parties otherwise agree. If a formal he~ring is deemed necessary 

by the executive director or by the board. the executive director shall serve 

upon the parties to the complaint a notice of the prehearing conference and of 

the hearing before the board, that notice to designate the time and place of 

hearing for the prehearing conference or the hearing. as appropriate, provided 

that no hearing shall be held based upon any alleged prohibited practice 

occurring ~ore than 6 moriths prior to the filing of the complaint ~ith the 

executive director. The party complained of shall have the right to file a 

written ans~er to the complaint and to appear in person or otherwise and give 

testimony at the place and ,time fixed for the hearing. In the discretion of 

the board, any other person or organization may be allo~ed to intervene in that 

proceeding and to present testimony. Nothing in this subsection shall restrict 

the right of the board to reguire the executive director or his desig~ee to hold 

a prehearirig conference on any prohibited practice ~omplaint prior to the 

hearing before the board and taking ~hatever action. including dismissal, 

attempting to resolve disagreements bet~een the parties or recommending an 

order to the board, as he may de~m appropriate, subject to revic~ by the board. 

Advisory Committee's 
Comment 

These are the enforcement provisions for the prohibited acts set forth 

in section 4. The proposed changes in section 9. subsection 2 are predicated 

on the belief that charges of unfair labor practices take on an added dimension 

of seriousness ~hen they pertain to th= Judicial Department of govern~ent. 

In this light the proposal seeks to establish an expeditious system for 

resolving prohibited-acts disputes. Investigation by the executive director 

~ould unquestionably speed up the process. Opportunity is given for private 

resolution of disputes to encourage settlement. 

3. After hearing and argument. if, upon a preponderance of the evidence 

received, the board shall be of the opinion that any party named in the 

complaint has engaged in or is engaging in any such prohibited practice, then 

the board shall in writing state its findings of fact and the reasons for 

its conclusions and shall issue and cause to be served upon such party an order 
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requiring such party to cease and desist from such prohibited practice ~nd to 

take such affirrn~tive action, including reinstatement of employees ~ith or 

without back pay, as ~ill effectuate the policies of this act. No order 

of the board shall require the reinstatement of any individual as an employee 

who has been suspended or disch~rged. or the payment to him of any back pay, 

if such individual was suspended or disch~rged for cause. 

4. After hearing and argument, if the board is not persuaded by a pre­

ponderanc.e of the evidence received that the party nam~d in the 

complaint has engaged in or is engaging}~ny such prohibited practice, then 

. the board shall in writing state its findings of fact and the reasons for its 

conclusions and shall issue an order dis~issing said complaint. 

s. If after the issuance of an order by the board requiring any party 

to cease and desist or to take any other ~ffirmative action, said party fails 

to comply with the order of the board, then· t·he party in whose favor the order 

operates or the board may file a civil action in the Superior Court in Kennebec 

County, to compel compliance with the order of the board. In such action to 

compel compliance. the Superior Court shall not review the action of the board 

other t~an to determine questions of law. If an action to review the decision 

of the,board is pending at the time of the comoencement of ao action for 

enforcement pursuant to this subsection or is rhcreafter filed, the 2 actions 

shall be consolidated. 

6. Whenever a complaint is filed with the executive director of the 

board. alleging that the public employer has violated section 4. subsection 1. 

parag~aph F or alleging that a judicial e~ployee or judicial employee organization 

or bargaining agent has violated section 4, subsection 2, paragraph C, the 

party making the complaint may simultaneously seek interim injunctive relief from' 

the Superior Court in the county in ~hich the prohibited practice is alleged 

to have occurred pending the final adjudication of the board with respect to 

such matter. 

7. Either party may seek a review by the Superior Court in Kennebec 

County of a decision or order of the Xaine Labor Relations Board by filing 

a complaint in accordance ~ith Rule 80C of the Maine Rules of Civil Procedure. 

provided the complaint shall be filed ~ithin 15 days of the effective date 
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of the decision. Upon the filing of the complaint, the court shall set the 

complaint down for hearing at the earliest possible ti~e nnd shall cause al~ 

interested parties and the board to be notifieu. Pending r~vie~ and upon 

application of any party in interest, the court may grant such temporary relief 

or restraining order and may impose such terms and conditions ns it deems 

just and proper; provided that the board's decision or order shall not be staycu, 

except where it is clearly shown to the satisfaction of the court that sub­

stantial and irreparable injury will be sustained or that there is a substantial 

risk o~ danger to the public health, safety, or welfare or interferes with tile 
, 

exercise of the judicial power. The executive director shall forthwith file 

in the court the record in the proc~eding certified by the executive director 

or a member of the board. The record shall include all dQcuments filed in 

the proceeding and the transcript, if any. After hearing, which shall be held , 
not less than 7 days after notice thereof, the court may enforce, mouify, 

enforce as so modified or set aside in whole o~r in part the decision of the 

board, except that the finding of the board on questions of fact shall be 

final unless shown to be clearly erroneous. Any appeal to the law court 
manner . 

shall be expedited in the same/as an appeal frum an lnterlocutory order 

under 26 M.R.S.A. ~ 6. 

8. In any judicial proceeding authorized ~y this subsection in ~hi~h 

injunctive relief is sought, 26 !i.R.S.A. ss 5 clnd 6 shall apply, except th.:)t: 

neither an allegation nor proof of unavoidable substantial and irrep,rable 

injury to-the complainant's property shall be re1uircd tu obtain a temporary 

restraining order or injunction. 

9. The Maine Labor Relations-Board shall not have power to interfere 

with the exercise of the judicial power . 

.§ 10. BEARINGS BEFORE THE MAINE LABOR RELATIONS BOARD 

1. -Hearings conducted by the board shall be informal and the rules of 

evidence prevailing in judicial proceedings shall not be binding. Any and all 

documentary evidence and other evidence deemed relevant by the board may be 

received. 
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2. The chairman shall have th~ power to administer oaths and to require 

by subpoena the attendance and testimony of witnesses, the presentation of books. 

records and other evidence relative or pertinent to the issu~s presented to 

the board for detennination. Witnesses subpoenaed by the board shall be allowed 

the same fees as are paid to witnesses in the Superior Court. These fees. 

together with all necessary expenses of the board. shall be paid by the 

Treasurer of State on warrants drawn by the State Controller • 

. 
,§ 11. SCOPE OF BINDING CONTRACT ARBITRATION 

A collective bargaining agreement between the public employer and a 

bargaining agent may provide for binding arbitration as the final step of a 

grievance procedure, but the only grievances which may be taken to such binding 

arbitration shall be disputes between the parties as to the meaning or application 

of the specific terms of the collective bargaining agreement. An arbitrator 

with the power to make bind-ing decisions pursuant to any such provis1on shall 

have no au'thority to add to, subtract from or modify the collective bargaining 

agreement. 

§ 12. • REVIEW OF ARBITRATION AWARDS 

1. Either party may seek a review by thp Superior Court of a binding 

determination by an arbitration panel. Such review shall be sought in accordance 

with Rule BOC the Maine Rules of Civil Procedure. 

2. In the absence of fraud. the binding determination of an arbitration 

panel or arbitrator or mediator-arbitrator shall be final upon all questions of 

fact. 

3. The court may. after consideration, 'affirm or reverse or modify any 

such binding determination or decision based upon any erroneous ruling. An 

appeal may be taken to the law court as in any civil action. 

§ 13. SEPARABILITY 

1. If any clause. sentence. paragraph or part of this chapter. or the 

application thereof to any person or circumstances. shall. for any reason, be 

adjudged by a court of competent jurisdiction to be invalid. such judgment 

shall not affect, impair or invalidate the remainder of this chapter and the 
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application of such provision to other persons or circumstances, but shall be 

confined in its operation to the clause, sentence, pnragr~ph or part t~ereof, 

directly involved in the controversy in which such judgment shall have been 

rendered and to the person or circumstances involved. It is hereby declared 

to be the legi~lative intent that this chapter would have been adopted had such 

invalid provisions not been included. 

2. Nothing in this chapter or any contract negotiateu pursuant to this 

chapter shall in any way be interpreted or allowed to restrict or impair the 

eligibility of the State of Maine or the Judicial Departm~nt in obtaining the 

benefits under any federal grant in aid or assistance programs. 

! 14. MlENDHENr 

This Act shall not be amended without first consulting the Supreme 

Judicial Court. 
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LEGISLATIVE DOCUMENT 

The legislation proposed by the Advisory Committee 

is contained in H.~. 1649, L.D. 2175 

AN ACT to Create the Judicial Employees 

Labor Relations Act. 
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