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STATE OF MAINE
HOUSE OF REPRESENTATIVES
106TH LEGILSATURE

JOINT ORDER

.ﬁHE§EAé;“1egiéléti6n_£asubeen intrddgéed ét the 1dsth and 106th
seésicns of the Maine Legislature to clarify the scope of collective
bargaining involwving public employérs and public emplaoyees; and

WHﬁREﬁS, legiglative guidance is needed in differentiating between
the statutory duties of public employers with respect to public policy
and the working conditions of public employees; and

WHEREAS, the Maine Supreme Judicial Court has recently handed down

its decision in the case of the City of Biddeford By Its Board of Education

v. Riddeford Teachers Association ; and

- WHEREAS, the impact of that decision and other pertinent issues need
further‘study in considering proposed amendments to the Municipal Public
Employees Labor Relations Law; now, therefore; be it

ORDERED, the Senate concurring, that the Speaker of the House of
Repfesentatives aﬁd the President of the Senate appoint a Joint Select
Committee consisting of 5 members of the House, appointed by the Speaker
of the House and 3 members of the éenate, appointed by the President of
the Senate; and be it further -

. ORDERLD, that said committee is directed to undertake a comprehensive
study of the Municipal Public Employees Labor Relations Law, to determine
the desirability of aménding said Municipal Public Employees Labor Relations
Taw in light of experience under this law and the recent decision of the

Suprene Judicial Court, City of Biddefored By Its Board of Education v.

R A s e it e b o e i

Biddetford Tcauhe;% Asgociation with specific attention to he given to the

e e . s T Tt L e 1 A e gt

scope of negotiations between teachers and public employerg of teachers, and

to the effect of binding and compulsory arbitration on the public interest,



except that such committee shall not conduct any investigation into areas
which are the specific subjects of any study which may be conducted bv or
under contract with the United States Department of Labor or any subagency
thereof; and be it further

ORDERED, that within the area of its study, the committee shall report
its findings and its recommendations to the next special or reqgular session
as to how the best interestslof the State would be served; and be it further

ORDERED, -that the committee shall have the authority to seek input
from qualified individuals who are knowledgeable and experienced in public
sector collective bargaining and to employ clerical and competent
professional assistance within the limits of funds provided; and he it
further- |

ORDERED, that'mémbers of th%hggﬁmittee‘shéll be compensated for the

‘me spent in the performance of / duties at the rate of $20 per day

plus all actual expenses incurred; and be it further

ORDERED, that there is appropriated to the committee from the.
Legislative Account the sum of $5,000 to carry out the purposes of this

Order.

NAME: Floyd M. Haskell
TOWN: Houlton

Reproduced and distributed under the direction of the Clerk of the Luuse.
6/1/73 '



E. LOUISE LINDCOLN
CLERK OF THE HOUSE

STATE OF MAINE

HOUSE OF REFPRESENTATIVES
OFFICE DF THE GLERK
AUBUSTA, MAINE 04330

August 17, 1973

Representative William J. Garsoe
Representative Floyd M. Haskell
Representative Stephen L. Perkins
Representative David Bustin
Representative James E. Tierney

Gentlemen:

I am pleased to appoint you, William J. Garsoe, Floyd M. Haskell, Stephen
L. Perkins, and James E. Tierney as the five House members to study Collective
Bargaining involving Public Employers and Public Employees pursuant to Joint
"Order H.P. 1574. I hereby enclose a copy of that Joint Order.

I understand that Senator MacLeod has appointed Senator Tanous, Senator Huber,
and Senator Kelley as the three members on behalf of the.Senate. I suggest that
you call the first meeting for Wednesday, August 29, 1973 at the State House. The
Legislative Council is meeting that day. The accepted practice is that the first
named member of the Committee from the House in which the Order originated calls
the meeting. Therefore Bill, it is incumbent on you to make arrangements for the
first meeting. . "

The Speaker's Office is available for your use. I will be pleased to arrange
for one of the Committee rooms to be used by you if you so desire. Let me know
if I can be of further assistance.

Verf truly yours,

. khlzzzﬁfz%é%/ (E;%i)
Richard D. Hewes
Speaker of the House

RDH; jmr
copy to: John Martin



E. LOUISE LINCDLN
CLERK OF THE HOUSE

"

STATE OF MAINE

HOUSE OF REPRESENTATIVES

DFFICE OF THE CLERK
AUGUSTA, MAINE 04230

1

August 20, 1973

Senator Paul R. Huber ' ’ -
22 Samoset Road : ) : _
Rockland, Maine 04841 ' : - - I = i

Dear Senator Huber:

In response to Speaker Hewes' letter of August 17, 1973 which I am enclosing
herewith, 1 am setting the first meeting of the Committee to study Ccllective Bargaining
pursuant to Joint Order H.P. 1574 (also enclosed) for September 5, 1973 at 10 a.m.

. in the Judiciary Hearlng Room.

In an effort to expedite our work I am listing a tentative agenda.

1. Flect Officers: Chairman, Vice Chairman, Secretary. ‘
2. Determine manner in which we will function i.e. formal public hearings
or informal conference sessions.
3. Discussion of possible guidelines for the work of the Committee.
* 4, Determine Staff needs.
5. Compile a list of organizations and 1nd1V1duals to be invited to
© participate,
6. Set schedule for meeting dates.
7. Any other business.
If you have any additions for this agenda please contact me. Parking spaces will
be arranged for your convenience. See you on September 5th.

Very truly yours,

William J. Garsoe

WIG: jmrx
copy to Richard D. Hewes



E. LOUISE LINCOLN
LLERK OF THE HOUSE

STATE OF MAINE

"HOUSE OF REPRESENTATIVES

OFFICE DF THE CLERK
AUBUSTA, MAINE 04330

August 20, 1973

Representative Floyd M. Haskell
Houlton, Maine 04?30

Dear Floyd: _ : '

In response to Speaker Hewes' letter of August 17, 19?3, I am setting the first
meeting of the Committee to study Collective Bargaining pursuant to Joint Order
H.P. 1574 for September 5, 1973 at 10 a.m. in the Judiciary Hearing Room.

In an effort to expedite our work I am listing a tentative agenda.

1. Elect Officers: Chairman, Vice Chairman, Secretary.

2. Determine manner in which we will function i.e. formal public hearings
or informal conference sessions.

3. . Discussion of possible guidelines for the work of the Committee.

4. Determine Staff needs.

5. Compile a list of organizations and individuals to be invited to
participate.

6. Set schedule of meeting dates.

7. Any other business. ' -

If you have any additions for this agenda please contact me. Parking spaces will
be arranged for your convenience. See you on September 5th.

Very truly yours,

William J. Garsoe

WJIG:jmr
copy to Richard D. Hewes
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Foreword
This Committee was created by the 106th Legislature under the authority
of Joint Order HP 1574
| STATE OF MAINE
HOUSE OF REPRESENTATIVES
106th LEGISLATURE

JOINT ORDER

WHEREAS, legislation has been introduced at the 105th and 106th
sessions of the Maine Legislature to clarify the scope of collective
bargaining involving public employers and public employees; and

WHEREAS, legislative guidance is needed in diffefentiating between
the statutory duties of public employers with respect to public policy
and the working conditions of public employees; and

WHEREAS, the Maine Supreme Judicial Court has recently handed down

its decision in the case of the City of Biddeford By Its Board of Education

v. Biddeford Teachers Association; and

WHEREAS, the impact of that decision and other pertinent issues need
further study in considering proposed amendments to the Municipal Public
Employees Labor Relations Law; now, therefore, be it

ORDERED, the Senate concurring, that the Speaker of the House of
Representatives and the President of the Senate appoint a Joint Select
Committee consisting of 5 members of the House, appointed by the Speaker
of the House and 3 members of the Senate, appointed by the President of
the Senate; and be it further

ORDERED, that said committee is directed to und ertake a comprehensive
étudy of the Municipal Public Employees Labor Relations Law, to determine
the desirability of amending said Municipal Public Employees Labor Relations
Law in light of experience under this law and the recent decision of the

Supreme Judicial Court, City of Biddeford By Its Board of Education v.

Biddeford Teachers Association with specific attention to be given to the




-92-
écope of negotiations between teachers and public employers of teachers,
and to the effect of binding and compulsory arbitration on the public
interest, except that such committee shall not conduct any investigation
into areas which are the specific subjects of any study which may be
conducted by or under contract with the United States bepartment of Labor
or any subagency thereof; and be it further

ORDERED, that within the area of its ,study, the committee shall
report its findings and its recommendations to the next special or
regular session as to how the best interests of the State would be
served; and be it further

ORDERED, that the committee shall have the authority to seek input
from qualified individuals who are knowledgeable ana experienced in public
sector collective bargaining and to employ clerical and competent pro-
fessional assistance within the limits of funds provided; and be it
further

ORDERED, that members of the committee shall be compensated for the
time spent in the performance of their duties at the rate of $20 per day
plus all actual expenses incurred; and be it further

ORDERED, that there is appropriated to the committee from the
Legislative Account the sum of $5,000 to carry out the purposes of

this Order.

NAME: Floyd M. Haskell

TOWN: Houlton

Reproduced and distributed under the direction of the Clerk of the House.
6/1/73

As noted in the order, a great deal of attention has beeﬁ directed to

the Municipal Employees Labor Relations Law since its enactment. The

105th Legislature did enact a revision which was subsequently vetoed by
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the Governor. In his veto message the Governor endorsed the unanimous

recommendation of his study group that the law be reviewed and added
his opinion that it needed improvement. As will be seen, the Committee
hearings developed a body of testimony that, although presented from
different perspectives, indicates the need for consideration of modifi-

cations in the law.



I
BACKGROUND

In 1969 the 104th Legislature enacted the Municipal Public
Employees Labor Relations Law (M.R.S., T. 26, Chapter 9-A), which
created a mechanism for carrying out the policy, stated in the law, of
promoting "...the improvement of the relationship between public
employers and their employees by providing a uniform basis for recogniz-
ing the right of public employees to join labor organizations of their
own choosing and to be represented by such organizations in collective
bargaining for terms and conditions of employment." (M.R.S., T. 26,
3961).

This law granted to certain employees of municipalities, towns
or their.subdivisions, and of school, water, sewer, and other districts,
the right '"to join, form and participate in activities of their own
choosing for the purposes of representation and collective bargaining..."
(M.R.S., T. 26, 8 963).

The law also created the Public Employees Labor Relations Board
within the Bureau of Labor and Industry, to administer the new law.
Powers and duties of the Board are outlined in M.R.S., T. 26, §968.

The law also outlines procedures to be followed in collective bar-
gaining and those subjects upon which the parties are required to
negotiate. Certain prohibited acts of public employers, public
employees and public employee organizations are also established by
the statute.

Briefly, the collective bargaining process established by the
Municipal Public Employees Labor Relations Law can be outlined as
follows:

1. Determination of Bargaining Unit (M.R.S., T. 26, §966)

The public employer and public employees may decide on the
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appropriateness of a bargaining unit, and upon the inclusion of
certain positions in the unit. In case of a dispute, the
Executive Director of the Public Employees Labor Relations Board
(PELRB) decides on the appropriateness of the unit and whether
the disputed positions are to be included. Standards for his
decision are included.
Determination of Bargaining Agent (M.R.S., T. 26, 3967)

Upon request of a public employee organization, the public
employer may grant voluntary recognition to the orgahization, if
he is convinced that the organization represents a majority of
employees in an appropriate unit. Otherwise, the public employer
(or public employees) may reqﬁest that thé Executive Director of
the PELRB conduct an election. After the election, the Director
certifies as the bargaining agent the organization (if aﬁy) which
'receives the majority of votes of those voting. Election procedures
are outlined in this section, as well as procedures for de-
certification and a provision requiring that the certified
organization represent all employees in the bargaining unit, not

just members of the organization.

III. Obligation to Bargain (M.R.S., T. 26, 8965)

Both the public employer and the bargaining agent are
obligated to bargain collectively. To fulfill this obligation,
both parties must:

A. Negotiate, which includes:

1. meeting at reasonable times;

2, meeting within 10 days after notice from other
party, if no contract has been agreed upon;

3. conferring and negotiating in good faith with
respect to wages, hours and working conditions
and contract grievance arbitration. Neither
party is obligated to make concessions or agree
to a proposal. Public employers of teachers
are not required to '"'megotiate'" with respect to
"educational policies" (which specifically do
not include wages, hours and working conditions)
but must "meet and consult" on such policies;

4. executing a contract in writing incorporating



any agreements arrived at. The term of duration

of the contract is negotiable but may not extend

beyond 3 years;
5. participating in good faith in the fact finding

and arbitration procedures outlined in the

statute;
6. 1if any matter under negotiation requires an appro-

priation of money by the municipality, notifying

of the employer by the bargaining agent at least

120 days before the conclusion of the current

fiscal operating budget.
Participating in mediation at any time prior to arbitration,
at the request of either party or on motion of the PELRB or
its Director. (Prior to October, 19732, the law required
both parties to agree to mediation, and therefore it was
not often utilized.) A Panel of Mediators is established
in the law and mediation procedures outlined.
Participating in Fact Finding

If the parties, either with or without the services of
a mediator, cannot settle a controversy, they may jointly
agree on a fact finding procedure, or either party may
request the Director of the PELRB to assign a fact finding
panel. Procedures for fact finding are outlined.
Participating in binding arbitration

If after mediation (optional) and fact finding, the
parties have not resolved their controversy they may
jointly agree to an arbitration procedure which will
result in a binding determination of their controversy,
or either party may put into effect the arbitration pro-
cedure outlined in the statute. This procedure (and any
procedure agreed to by the parties jointly) may lead to
resolution of the controversy by the parties themselves,
or to determinations by the arbitrators which are binding

on the parties except that the arbitrators may only make

recommendations, which are not binding, concerning salaries,



pensions and insurance. All determinations are subject
to review by the Superior Court. Procedures for arbi-
tration are outlined in the statute.

Since the enactment of the Municipal Public Employees Labor
Relations Law, the procedures outlined above have been followed, and
as is usual with the institution of a new procedural system, precise
determination of the meaning of certain portions of the law has become
necessary. In the case of this statute, some of the more important
questions were considered and ruled on by the Supreme Judicial Court

of Maine in the consolidated cases. City of Biddeford By Its Board of

FEducation v. Biddeford Teachers Association et al. and Biddeford

Teachers Association v. Board of Education of City of Biddeford et al.,

304 A. 2d 387, 1973.

The Biddeford cases were complex in nature and are difficult to
summarize as are the opinions written by two Justices of the Supreme
Judicial Court. Perhaps the briefest possible summary is that con-
tained in the Maine Reporter:

"Consolidated actions in which teachers' association
sought to compel board and superintendent to comply
with determination of arbitration panel under the
Municipal Employees Labor Relations Law and board
challenged validity of Arbitrators' decision. The
actions were reported. The Supreme Judicial Court,
Weatherbee, J., held, in Part I, that provisions in
Municipal Employees Labor Relations Law for arbi-
tration in event of failure of negotiations in attempt
to effect teachers' contract and providing that arbi-
trators shall recommend terms of settlement as to
salaries, pensions, or insurance but would render
binding determinations in other matters is not an
unconstitutional delegation of authority to arbi-
trators. The Court also held that the attempt to
arbitrators binding determination of labor disputes
was not void for lack of standards."

304 224, 387, 387-88.

It should be added that the decision that the statute was a
constitutional delegation of authority was unanimous, but the decision

that the delegation of this power was not void because of a lack of



standards for the arbitrators to use in making decisions was the
result of an even split of the Justices on the question. Such a
split results in the upholding of constitutionality, but nevertheless
indicates serious reservations on the part of those Justices who felt
the standards were inadequate. It should be noted that these cases
relate to the statute only as it applies to teachers.

In light of this decision, and also as the result of several years
of experience in collective bargaining under this law which have
enabled those working under it to see how it might be improved, the
106th Legislature ordered that a Joint Select Committee be appointed
to consider the broad question of whether the Municipal Public
Employees Labor Relations Law should be amended. More specifically,
the committee was ordered to give attention to the question of scope
of negotiations between teachers and public employers of teachers,
and to the effect of binding and compulsory arbitration on the public

interest.

IT
COMMITTEE PROCEDURE

The first meeting of the Select Committee on Municipal Public
Employees Bargaining l.aws was held on September 5, 1973. At that
meeting the Committee decided, after review of the Order authorizing
the Committee and directing the Study, to direct its attention to
three topics at its next meeting, and the staff assistant to the
Committee was instructed to proceed accordingly. Topicé outlined

for consideration included:

1. Discussion of the Biddeford decision;
2. Discussion of comparable statutes in other states;
3. Discussion of the opinions of persons and associations

who have actively participated in the municipal employees



collective bargaining process as to the possible scope
of the study and changes in the statutes which they
would recommend.

Accordingly, each Committee member was sent a copy of the
Biddeford decision and copies of selected state statutes on public
employees collective bargaining. In addition, the following persons
and associations were contacted and requested to submit to the
Committee in writing opinions concerﬁing the possible scope of the
study, problem areas of the law, and other questions which might
profitably be considered by the Committee:

1. Maine Teachers Association

. Maine School Management Association
. Maine Municipal Association

. American Federated State and County Municipal Employees

2
3
4
5. International Association of Firefighters
6. Maine State Federated Labor Council

7. Miss Marion Martin, former Director of the Bureau of lLabor
8

. Parker Denaco, Esquire, Executive Director of the Public
Employees Labor Relations Board

9. Walter Corey, Esquire, Chairman of the Public Employees
Labor Relations Board

10. Dean Stanley Deveno, Arbitrator

11. Sumner Goffin, Esquire, Arbitrator

12, Joseph Chandler, Arbitrator

13. Roger Snow, Arbitrator

14. Paul Frinsko, Esquire

Also, arrangements were made to discuss the Biddeford decision
with two attorneys--Frank Chapman, Esquire, and Hugh McMahon, Esquire,
who were involved with the case.

The second meeting of the Committee was held on September 27, 1973.
At the morning session of that meeting, the Committee discussed with

Mr. Chapman and Mr. McMahon the Biddeford decision, and heard
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recoﬁmendations from the two attorneys on possible changes in the law.
At the afternoon session, the Committee discussed with the staff.
assistant the summary of laws from other states and correspondence from
those contacted by the Committee.

After this discussion, the Committee decided to invite several
persons to the next meeting of the Committee to discuss several subjects
which most of those persons and associations contacted seemed to feel
should be addressed by the Committee as a part of their study.

The third meeting of the Committee was held on November 20, 1973.
At the morning session of the meeting the Committee discussed with the
speakers invited the following subjects:

1. The right to strike vs. binding arbitration

2. Possible changes in the statute to provide that the PELRB

be more closely patterned after the National Labor

Relations Board.

3. Setting up a Fair Employment Practices section under
Title 20, Education Laws.

Providing statutory guidelines for arbitration
. Fiscal autonomy for School Boards
Reduction of the post-impasse process to mediation only

. Making mediation mandatory before fact-finding

0o N o U B

. Following the recommendations of the Advisory Committee
on Intergovernmental Relations related to Collective
Bargaining for Public Employees.

The speakers were:

1. Dr. Carroll McGary, Commissioner of Educational and
Cultural Services, State of Maine

. Dr. John H. Marvin, Maine Teachers Association
. Mr. James Vickerson, Maine School Management Association
Stephan Sunenblick, Esquire, attorney for AFSCME

. Miss Marion Martin, former Director of the Bureau of Labor

S U BN

. Mr. Parker Denaco, Esecutive Director, PELRB

7. Mr. Donald Sipe. Superintendent of Schools, S.A.D. #17
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8. Paul Frinsko, Esquire

9. Mr.

Walter Corey, Chairman, PELRB

Summaries of this testimony are as follows: (Although this

meeting was informal, with each speaker summarizing his views and re-

sponding to the statements of others and questions from Committee

members, this summary of views is being grouped according to subject.)

1.

Dr.

The right to strike vs. binding arbitration

Marvin:

MTA has always preferred the right to strike as a
means of resolving unresolved labor-management
problems in the public sector. However, the
public is not ready to accept this. Therefore,
there should be binding arbitration in all areas.

Mr. Sunenblick: AFSCME favors the right to strike very

Miss Martin:

Mr.

Mr.

Denaco:

Frinsko:

strongly, but does not object to binding arbi-
tration as well. .

Except for teachers, it would be futile for
municipal employees to strike because their skills
are not so unusual that they could be replaced.
The right to strike is, however, a useful weapon
in the negotiation process because the threat of
strike gives a serious import to the negotiations
such that when both parties feel thwarted the
negotiations may last. I personally think the
right to strike is better than binding arbitration.
If there is an amendment it should protect the
health and safety of the community.

The people of Maine would be alarmed if they
heard that the Legislature is considering the
right to strike. That alarm would be intensified
by the unemployment, which has been excessive. 1
would recommend that you look at the formulas of
several states which have considered this problem.

Binding arbitration serves a good purpose in
causing the parties involved in impasse situations
to be serious in their endeavors. Wisconsin has
enacted a law which replaces straight binding
arbitration with a '"last best offer' in order

that the arbitrators may pick from a reasonable
list and both sides go as far as they can to
achieve acceptability.

Strike vs. arbitration - strikes are harmful to
the public. I think we should direct our attention
to what kinds of actions are inherently harmful
to the public sector.



Mr.

Dr.

Mr.

Mr.

Mr.

3.

Corey:

-12-

On right to strike vs. binding arbitration - you
could modify legislation so as to provide arbi-
trators who are called in under the act should
be Maine people. I suggest that you look at
model legislation that has been tried and is
working well. The Canadian Legislature has given
the Board the right to determine whether the
particular strike is adverse to the public
health and safety and if it is, the agency can
enjoin the strike and force the employees to
work. You could also consider the ''final best
offer" within final arbitration.

Possible changes in the statute to provide that the PELRB be more

closely

patterned after the National Labor Relations Board (NLRB).

Marvin:

We would like to see the PELRB patterned after the
NLRB in terms of its jurisdictional scope. The
PELRB is a body specializing in the field of labor
relations and would be the body best qualified to
make the determination of what is negotiable.

Sunenblick: The inability to reach a quick resolution to

Denaco:

Frinsko;:

Setting

the problem is a most pressing problem. The aspects
of how to get a quick resolution or how to impose
some sort of restraints on a municipality's activity
I'd consider a pressing problem. Need to assign
resolution to the problems to PELRB. The Board necds
some power to enforce its decision.

I think you should look carefully at the 7-day
limitation. In B964 there are prohibitive
practices which could be so precipitous that it
would not be in the public interest to. have to
wait 7 days to hold a hearing on the matter.

It is my feeling that the Maine Board, under the
present law, has enforcement powers equivalent to
the NLRB, the one difference being that the right
of the Board to seek an injunction against a pro-
hibitive practice against some substantial showing
and request a temporary restraining order prior to
a hearing is not specifically spelled out. I think
it is there. Maybe in the absence of legislation
the Board is reluctant to take this step. Perhaps
you could insert words similar to the NLRB Act.

The Board has the power to dctermine negotia-
bility now and should be the source or rulings.
It seems terrible to have a Board funded so
weakly. To expand this Board to function
efficiently would require a minimum of recording
personnel, library services and additional staff.

up a Fair Employment Practices section under Title 20,

Education Laws.
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Dr. Carroll McGary, Commissioner of Educational and Cultural
Services, proposed this topic for consideration by the Committee in
his written response to the Committee's request for suggestions.
Briefly, the outlined proposal is that for teachers the areas of
authority to employ, procedure for dismissal, and procedural rights
of the probationaryvteacher should be kept in the Depattment of
Education as a matter of expertise in the field of teaching. He
proposes that these matters be removed from the Collective Bargaining
process completely, but suggests some type of state-wide appeals board

to review dismissals, with appeal to the Courts.

Responses to this proposal:

Dr. Marvin: The decision to employ or not to employ has to do
with local standards. I'm not sure that we can
achieve uniform statewide standards of employment
any more than we can achieve state-wide standards
of education. The resolution of who shall be em-
ployed must be done on a local basis, and pre-
sumably by a private justice rather than public.

Mr. Denaco: Opposed to teacher dismissal under educational law.

Mr. Frinsko: My personal thought would be to repeal the Fair
Employment Practices, Title 20, completely.

Mr. Sipe: Maine has one of the best laws in the country con-
cerning teachers provisions for dismissal.

4., Providing statutory guidelines for arbitration.

Dr. Marvin: One general position is that it is virtually
impossible to get a satisfactory definition of
what constitutes working conditions.

It is our definite feeling that in the bulk of
the cases (140 contracts presently) as expertise
is acquired in this field, the questions of what
is negotiable becomes less and less of an issue.
People are settling down to business. The
original impact of the question of what is
negotiable stems largely from inexperience and
uncertainty in the field of labor relations.

As that has been solved on both school manage-
ment and our part it has become less and less of
a major issue. \

Mr. Vickerson: I will address my remarks to the area of
educational policy. Our primary concern with
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respect to the work of this committee and legis-
lation filed is guidelines to educational policy,
In our mind it was clearly the intent of the 104th
Legislature to eliminate the area of educational
policy from the negotiations process and put it
into a meet and consult frame.

There is a strong feeling that there are no
statutory guldellnes on what the term
"megotiability" relates to. Teachers want to
govern themselves.

I would hope that this committee will establish
new guidelines for educational policy so that those
persons or Boards who will make decisions under
negotiability of issues will have the same kind of
standards to follow that they now have with re-
spect to public employees and the definition of
prohibitive practices.

Miss Martin: It would be unfortunate to set standard rules
because they might not fit the situation.  The
effect of the arbitration decision would be
spelled out and give some penalties for failure
to agree on the issues that were binding. The
Biddeford decision went way beyond the issues
presented to the Court.

Mr. Denaco: The Biddeford decision should be studied in
light of the need for more standards for
arbitrators. We do have in Title 14 provisions
for a uniform arbitration act. Public interest
would be better served if there were enabling
legislation that there should be standards set
by the Board rather than putting them into the
law itself. We wouldn't want to have to go
through the legislative process to change these
from time to time.

Mr. Frinsko: You could eliminate many problems by re«
defining the scope of bargaining to wages, hours
and terms and conditions of employment, not
mentioning educational policy, and place a
mandate in the section dealing with prohibitive
practices, that the Board in making its de-
terminations must consider the unique character-
istics of public employment.

Mr. Sipe: ' The Board I represent doesn't feel that this
bill on the books has accomplished any of the
purposes or improved the relationship between
employers and employees. The Legislature
passed a bill that has told us in essence that
someone other than local boards will eventually
determine what the purpose of that organization
will be. You have taken out of the hands of
boards any restriction in the determination of
public purpose, public mission, public function,
as far as negotiations are concerned.
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Mr. Sipe(Cont'd):
You should consider local negotiations in the
same sense as you are considering state
negotiations. You should decide whether local
governments, boards of education, town councils,
etc., should give up their right to determination
and the future of the direction of their
organization.

5. Fiscal Autonomy for School Boards.

Miss Martin felt that if School Boards had the responsibility to
face up to taxpayers with the recommendation on needed dollars, Boards
would develop a different attitude and different types of people would

be attracted to run for them.

None of the other persons participating in the discussion

commented on this subject.

6. Reducing the post-impasse process to mediation only.

7. Making mediation mandatory before fact-finding.

(Since these two subjects are closely related, most discussion
addressed them together. The people speaking really addressed a
broader question of what the post-impasse procedure should be).

Miss Martin: In reviewing bills, they all provide free mediation,
free fact-finding, free arbitration. Apparently
they don't like to use these. They want to select
their own and have the state pay for them. They
should pay for their own. '

Last session you repealed the mediation section
under Sec. 4 and inserted it in Sec. 965, under
Part II. The result is that the private employers
who may need and want mediation think there is no
state service available to them. I would like to
suggest the PELRB not be limited to labor relations
in public employment -- that they be given the re-
sponsibility for conducting labor relations and be
avallable to all sectors and that Municipal Public
Employees be one. The mediation would be under
thelr administration and that would be another duty
that they would have and the arbitration or con-
ciliation should be administered by the same board.

Mr. Denaco: On impasse resolution techniques in the law--we are
wise to maintain three techniques we have in the
law now. The formality of each new procecure in-
creases as you go up the scale. ‘
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On the Panel of Mediators--In our short history I can
say that mediation is being used in the state in the

public sector more than it ever has. Mediation

- services are provided through the Board, and Miss

Mr. Frinsko:

Mr. Corey:

Martin's idea of consolidation of labor relations under
a single agency is important, especially in the area of
unfair labor practices.

There 1is nothing in the law providing for the rendering
of an arbitration report. This could be developed,
requiring them within a certain period of time.

Mediation mandatory before fact-finding -- should be
postponed for the time being. The new mediation
process under 8962 is not of a long enough duration
to tell us if changes are necessary. If mandatory
mediation were adopted it would probably result in a
statutory change similar to the process now used in
Massachusetts--before you go to fact-finding you must
have an impasse certified by a mediator.

Consider discontinuing the process of fact-finding.
If you were required to have mediation before arbi-
tration, skipping the fact-finding, you'd have a much
more effective and efficient procedure.

Mandatory mediation - In Massachusetts a mediator
must certify to the impasse before the dispute gets
as far as fact-finding. It is my expectation that
with the most recent amendment to the act what we
may have is the equivalent of mandatory.mediation.

On dispute settlements--you could ask the Board to
draw up language on dispute settlements and bring
it back to you. You could decide that the Board
should take a more active role and appoint the
arbitrator and give them a blanket mandate and
authorize us to set up more criteria.

8. Following the recommendations of the Advisory Committee on Inter-

governmental Relations,

Due to

confusion on what recommendations were to be discussed,

little comment was made. Those who did comment felt that the ACIR

suggested public employees collective bargaining law was well drawn,

but did not

go into detail on this subject.

9. Other problems mentioned.

Dr. Marvin:

1. The law needs to be clarified on whether an
individual contract or a comprehensive contract
takes precedence.

2. The MTA would like to extend coverage under the
law for teachers in evening and summer school
programs.
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SUGGESTED RESTATEMENT OF ISSUES BEFORE COMMITTEE

What should be the role of the PELRB in the Collective Bargaining
Process?

A. Should the Board decide questions of negotiability?

B. Should the Board be given injunction powers?

C. Should the Board be generally strengthened, removed
from the Bureau of Labor and Industry, and be given
broader areas of jurisdiction? Combine Board of
arbitration and conciliation?

2.4 Is there a need for more definite standards to guide decision-
making at all or any stages of the public employee collective
bargaining process?

A. Should certain terms in the statutes be more clearly defined?

B. Should certain subjects be removed definitely from the

* collective bargaining process?
(Fair Employment Practices of Teachers).
C. Should the PELRB be given broader power to set standards?

L What is the most effective post-impasse procedure?

A. Is the right to strike or binding arbitration more desir-
able and acceptable?

B. Should all procedures in the current law be retained with
or without modification?
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Minutes
Sept. 5

JOINT SELECT STUDY COMMITTEE ON MUNICIPAL EMPLOYERS LABOR RELATIONS LAW

11:25 A.M. All members present.
Senator Wakine Tanous was elected Chairman pro tem unanimously.
Election of Officers was held and unanimously elected were the following:

Rep. William Garsoe, Chairman

Senator Paul Huber, Vice Chairman

Rep. Stephen Perkiné, Secretary.

.Discussion of scope of Order was held,Vand whether to report to the
Special or Regular Session. It was decided to meet the Special Session
deadline unless we as a Committee find it impossible.

Suzanne Havens, Legislative Assistant, is to be available to the
Committee., Committee would like synopsis 6f.statutory language of other
states and a copy of the Biddeford decision for each member.
| ‘Note:'(Michigan Law Review Article of this summer.)

A list of individuals and/or organizations was compiled to be in-
vited to testify before the Committee.

Suzanne Havens to be directed to éontact or communicate with the
following: '

Maine Teachefs Association

Maine School Management Association

Maine Municipal Association

American Federated State and County Municipal Employees

International Association of Firéfighters

Maine State Federated Labor Council

Marion Martin

Parker Denico, Executive Director of Employees.Labor Relations Board

Walter Corey, Chairman, Employees Labor Relations Board

Dean Stanley Deveno, Field of Arbitrators



Sumner befin, Field of Arbitrators

Joe Chandler, Field of Arbitrators

Roger Snow, Field of Arbitrators

Paul Frensko, Attorney, of Portland

And others that may be proposed.

It was decided that the first item on the agenda for the next
meeting would be the reviewing of the Biddeford decision. -

It was also decided to invite Frank Chapman and Hugh McMahon. Also
to discuss-the summary of Suzanne Havens' responses from communications
with above mentioned individuals and organizations.

It was moved and seconded that the.Committee's final report would
be in written form under the Rules of Legiglative Committees, and that
a Minority Report may be submitted. | ' o

| It was moved and seconded to hire a clerk to keep the records and
attend all meetings.

Tentative date for the next meeting is Tuesday, September 18, 1973,
at 10:00 A.M. in the Judiciary Committee Room. ’

Relative to press releases, it was voted unanimously that the
Chairman is initially free to release factual data recorded at the

meetings unless otherwise directed.

Minutes taken by Rep. Stephen Perkins.



Minutes =1-
Sept. 27

COMMITTEE ON COLLECTIVE BARGAINING
MEETING OF SEPTEMBER 27, 1973
PRESENT: Rep. William Garsoe, Chairman
Sen., Wakine Tanous
Sen, Paul Huber
Rep. Floyd Haskell
Rep, James Tierney

Rep, David Bustin
- Rep. Stephen Perkins

ABSENT: Sen., Peter Kelley

-

:

The Committee was called to order at 10:20 a.m. on fhursdaj,
September 27, 1973 by it's Chairman, Rep, William Garsoe,

Attorneys Frank Chapman of Augusta and Hugh MacMahon of Portland
presented their viéws,on the Biddeford Decision,

On the motion of Senator Tanous, the Committee broke for lunch at
L2325,

The afternoon session began at 2:00 p.m. with just the Committee
and the Research Assistant, Suzanne Havens present., Mrs. Havens submitted
two reports detailing information she had received from peﬁple she had
contacted by teléphone and mail as requested by the Committee at their
last meeting.

Chairman Garsoe askedlthe Committee if they should restrict the study
to the educational sector vs. the broad review of the whole law. Rep.
Bustin said we were not talking about any section that talked épecifically

to education ==~ this law covers the whole range of public employees.
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Chairman Garsoe pointed out that the order directs us to study the entire
law. There is however, repeated emphasis on the education, teacher,
school board area. Senator Tanous suggested that it be narroﬁed down to
the area of 965, o
Chairman Garsoe said what he was really after wasr"do we see the
scope of our work as being such that we can report to theISpeéial Session

or are we going to have to stretch this out and report to the next

Legislature?" ©No vote was taken, .

Senator Tanous asked Mrs. Havens to see how méﬁfldpntracts were
settled by the table between boards, and see how many went to fact finding
how many went to arbitration, and, whére it waslutilized, mediation,

This survey for a ﬁeriod of 2 years, |

Senator Tanous would like the labor relations law definéd and also
to have a copy of the law that exists.

Chairman Garsoe asked Mrs, Havens to make a note to see if there is
any way we can get a reading on the length of the.negotiating session,
where they were settled and how they were settled. Also golicit testimony
as to the question of how long a procedure this seems to be, what are
the extremes, and what are the averages., |

Chairman Garsoe summarized that the following areas are before us
and are under active consideration: NLRB concept, the right to strike,
binding arbitration, McMahon's proposal that mediation be the only
requi}ement, and Chapman's remarks about the stay order.

The next meeting will be on Thursday, October 18, 1973, In the

meantime, Mrs, Havens will send copies of the information that she

finds to the members. -
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Rep. Haskell made the motion to adjourn at 3:15 p.m.

Collective Bargaining Committee
Tape #1

00 - 715

Fay Emery for Pat Clark
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Minutes -1~
November 20

STUDY COMMITTEE ON MUNICIPAL EMPLOYEES LABOR RELATIONS IAW

The meeting was opened at 10:10 A.M. by Chairman, Rep. William
Garsoe. Absent was Rep. Steve Perkins.

Mr. Garsoe had sent various individuals letters outlining eight areas
and asked speakers to comment on:

1. Right to Strike vs., binding arbitration
2. Pattern PELRB after NLRB

a. Power of temporary restraining order

b. Power of Board to determine negotiability
Setting up a Fair Employment Practices section under Title 20,
Education Laws
. Provide statutory guidelines for arbitration
Fiscal Autonomy for School Boards
Reduce process to mediation only
Mediation mandatory before fact finding
Follow the recommendations of the Advisory Committee on Inter-
governmental Relations. .

wo~yonunt W

e o o e

The speakers were:

Dr. Carroll R. McGary, Commissioner of Educational and Cultural
Services, State of Maine

Dr. John H. Marvin, Maine Teachers Association

Mr. James Vlckerson Maine School Management Assoc1atlon

Attorney Stephen Sunenbllck ASFCME

Miss Marjon E. Martin, former Commissioner of Labor

Mr. Parker Denaco, Exec. Director, Municipal Public Employees Labor
Relations Board

Mr. Donald Sipe, Supt. of Schools, SAD 17

Attorney Paul Frinsko

Mr. Walter Corey, Chairman, PLRB

The morning session consisted of comments from speakers and questions
from Committee members.

The afternoon sessicn commcnced at 1:30 with Rep. Steve Perkins
absent. Members further questioned guests, then went into an executive
session’. The Order was further discussed, and discussion was held on
whether there was time enough to prepare proposed legislation and whether
the Committee would report to the Special Session or the 107th; also,
whether legislation was needed. A motion was made, seconded, and passed
unanimously that no legislation be referred to the Special Session due to
the lack of time; however this does not preclude the making of a report
to the Special Session.

Meeting adjourned at 3:55 P.M. The sum of $4,255.70 left in the
Committee Fund.

733 - end of Tape #1 - Morning session
00 - 514 Tape #2 - Afternoon session

P. Clark
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Dr. McGary: Fair employment practices section should be rewritten. Should
be kept in Department of Educatlon as a matter of expertise in
the field of teachlng

There needs to be a clearer specification of the authority to
o~ employ. That should rest with the superlntendents.

Due process steps are not clearly spelled out.

There should be a clearer specification for the procedures
for dismissal.

Propose some sort of state tribunal.

There should be a clearer definition of the procedural rights
of the probationary teacher as contrasted with a teacher on a
continuing contract. This would standardize and remove from
negotiations a highly charged issue and would guarantee all
Maine teachers and school committees an equal kind of procedure
so that we could be assured that teachers were fairly employed.

This concept for dismissal - renewal would be taken from the
PLRB. Title 20 - present law is vague.

Hawaii is the only state he knows of that has a state
negotiator.

There is not a good administrative revue on dismissal. Appeal
before the court in terms of dismissal. ‘

You could consider some sort of state-wide abuse board
patterned after the state appeals board.

Dr. Marvin: We have always stood for the right to strike as a means of
resolving unresolved labor management in the public sector.
Public not ready to accept.

Should have binding arbitration to cover all areas.

We would like to see the PELRB patterned after the PLRB in
terms of its jurisdictional scope. The PLRB is a body
specializing in the field of labor relations and would be
the body best qualified to make the determination of what is
negotiable.

Oppose reducing any steps now in the law.

There 1is uncertainty as to which takes precedence-- an in-
dividual contract or a comprehensive contract. This should
be clarified.

One area we would like to see expanded is to cover evening
school, summer school employees, which are not now covered.
Most of these people are full-time employees in the same
district and are covered by the same district but are pre-
sumably beyond the scope of the law.
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Dr. Marvin, Cont'd,
Our general position is that it is virtually impossible to
get a satisfactory definition of what constitutes working
conditions.

It is our definite feeling that the bulk of the cases (140
contracts presently) is that as expertise is acquired in this
field, the question of what is negotiable becomes less and
less of an issue. People are settling down to business and
the original impact of what is negotiable stems largely due
to inexperience and uncertainty in the field of labor re-
lations. As that has been solved on both school management
and our part it has become less and less of a major issue.
Certainly not one that I can see immediate action being taken
for this special session.

- On licensure procedures - The decision to employ or not employ
has to do with the local standards. 1I'm not sure that we can
achieve uniform statewide standards of employment any more
than we can achieve uniform statewide standards of education.
The resolution of who shall be employed must be done on a
local basis, and presumably by a private justice rather than
public. _

On hiring outside fact finders and arbitrators - We find
within the private sector more satisfaction with a private
enterprise system of justice than we are finding from public.

James Vickerson: I will address my remarks to the area of educational .

: policy. Our primary concern with respect to the work of this
committee and legislation filed is guidelines to ed. policy.
In our mind it was clearly the intent of the 104th Legislature
to eliminate the area of educational policy from the negotia-
tions process and put it into a meet and colsult frame up.

There is strong feeling that there are no statutory guide-
lines on what the term ''megotiability" relates to.

Teachers want to govern themselves.

. I would hope this Committee will establish new guidelines
for educational policy so that these persons or Boards who
will make decisions under negotiability of issues will have
the same kind of standards to follow that they now have with
respect to public employees and the definition of prohibitive
practices.

Mr. Sunenblick: The inability to reach a quick resoltuion to the problem
is a most pressing problem. The aspects of how to get a
quick resolution or how to impose some sort of restraints on
a municipality's activity I'd consider a pressing problem.

We favor the right to strike very strongly, but we do not
object to binding arbitration as well.

Need to assign resolution to the problems to PELRB. The
Board needs some power to enforce its decision.
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Miss Marion Martin: As far as municipal employees and the right to strike
and binding arbitration, with the exception of teachers who
could tie things up, it would be futile for the employees to
strike because their skills are not so unusual that they could
go on the open market and hire people. It is, however, a
useful weapon in the negotiation process because the threat
of strike gives a serious import to the negotiations that
when both parties feel thwarted the negotiations may last.

I personally think the right to strike is better than binding
arbitration. :

If there is an amendment it should protect the health and
safety of the community.

On arbitration - It would be unfortunate to set standard

rules because they might not fit the situation. The effect

of the arbitration decision would well be spelled out and give
some penalties for failure to agree on the issues that were
binding.

The Biddeford decision went way beyond the issues that were
handed to them.

On fiscal autonomy -~ We are one of 5 states that don't have
school boards with fiscal autonomy. If the school board had
the responsibility to face up to the taxpayers with the
recommendation that we need $$$ you would find a different
attitude on school boards and different types of people would
be attracted to run for them,

Union security should be qualified. I would like to see the
statute say that union securities are negotiable or not
negotiable.

In reviewing bills, they all provide free mediation, free
fact finding, free arbitration. Apparently they don't like
to use these. They want to select their own and have the
state pay for them. They should pay for their own.

Last session you repealed the mediation section under Sec. &
y and inserted it in Sec. 965 under Part 2. The result is that
the private employers who may need and want mediation think
there is no state service available to them. I would like to
suggest that the PELRB not be limited to labor relations in
public employment--that they be given the responsibility
for conducting labor relations and be available to all sectors
and that the Municipal Public Employees Labor Relations Law
be one. The mediation would be under their administration
and that would be another duty that they would have, and the
arbitration or conciliation should be administered by the
same board.

Set up a board not limited to municipal employees.

Parker Denaco: .The people of Maine would be alarmed if they heard the
Legislature is considering allowing the right to strike. That

alarm would be intensified by the unemployment, which has been
excessive., I would recommend that you look at the formulas of



Minutes -5-
Nov. 20

Parker Denaco Cont'd.
several states which have considered this problem,

Binding arbitration serves a good point in causing the parties

_ involved in impasse situations to be serious in their en-

b deavors. Wisconsin has enacted a situation where they have
determined thatithere will be a type of arbitration, but
rather than being straight binding arbitration it considers
the endeavor of last best offer in order that the arbitrators
may pick from a reasonable list and both sides go as far as
they can to achieve acceptability.

On Impasse resolution techniques in the law - We are wise
to maintain the three techniques we have in the law now.
The formality of each new procedure increases as you go up
the scale.

On panel of mediators = In our short history I can say that
the mediation is being used in the state in the public sector
more than it ever has. Mediation services are provided
through the Board, and Miss Martin's idea of consolidation

of labor relations under a single agency is important, es=
pecially in the area of unfair labor practices.

Under injunctive powers I think you should look seriously

at the 7-day limitation. In Sec. 964 there are prohibitive
practices which could be so precipitous that it would not be

in the public interest to have to wait 7 days to hold a hearing
on the matter. :

The biddeford decision should be studied in the light of the
need for more standards for arbitrators. We do have in Title
14 provisions for a uniform arbitration act. Public interest
would be better served if there were enabling legislation
that there should be standards set by the Board, rather than
putting them into the law itself. We wouldn't want to have
to go through the legislative process to change these from
time to time.

: There is nothing in the law providing for the rendering of
an arbitration report. This could be developed, requiring
them within a certain amount of time,

Opposed to teacher dismissal under educational law.

Mediation mandatory before fact finding - Should be postponed
for the time being. Mediation process under Sec. 962 is not
of a long enough duration to tell us if this is necessary.

If this type of process were adopted it would probably re-
sult in a statutory change similar to the process now used

in Massachusetts~-before you go to fact finding you must have
an impasse served by a mediator.

Meet and Confer Act ACIR model legislation is well drawn. I
also favor the collective negotiation act. The people who
are covered by the labor relations law are engaging in
collective bargainin%. It might be a step backwards to con-
sider a meet and confer act.
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James Vickerson: The ACIR originally recommended a meet and confer
act and supplemented it with this that you have distributed.
This is a collective bargaining law rather than a meet and
confer. :

Paul Frinsko: Strike vs. binding arbitration - harmful to the public.
I think we should direct our attention to what kinds of
actions specifically are inherently harmful to the public
sector,

It is my feeling that the Maine Board, under the present
law, has enforcement powers equivilant to the NLRB. The
one difference being that the right of the Board to seek an
injunction against a prohibitive practice against some sub-.
stantial showing and requesting a temporary hearing order
prior to a hearing is not specifically spelled out, but I
think it is there. Maybe in the absence of legislation the
Board is reluctant to take this step. Perhaps you coulc
insert words similar to NLRB Act.

We should develop some sort of guidleines from precedent, by
a group of people who are atuned to the problems of public
sector employment in the state. The decision belongs with
an administrative agency. -

The Board has the power to determine negotiability now and
should be the source of rulings. It seems terrible to have
a Board funded so weakly, To expand this Board to function
efficiently would require a minimum of recordlng personnel,
library services and additional staff.

My personal thought would be to repeal the Fair Employment
Practices, Title 20, completely. -

Consider discontinuing the process of fact finding.

You could eliminate many problems by redefining the scope
of bargaining to wages, hours and terms and conditions of
employment, not mentioning educational policy, and place a

. mandate in the section dealing with prohibitive practices,
that the board in making its determinations must consider
the unique characteristics of public employment. If you
were required to have mediation before arbitration, skipping
the fact finding, you'd have a much more effective and
efficient procedure.

On dismissal of employees - I think at a certain point in
time a public employee by virtue of our Constitution gains
a right that he cannot be terminated without the adminis-
trative procedures necessary under our decision. You could
draft legislation which would apply to all public employees
and guarantee them the right to due process by spelling out
what the courts have already said to us.

On rights in dismissal - That review authority should not
be with PLRB. You have to start talking about a separate
agency in state government. You can repeal it and then
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Paiil Frinsko Cont'd.

Mr.

Sipe:

spell it out com?rehensively in a fair fashion. Maybe
the Commissioner's office could serve as a review, maybe
limited to review where the caliber of the professional is
being challenged and not acts unrelated to the employment.

The Board I represent doesn't feel this bill on the books
has accomplished any of the purposes or improved the re-
lations between employees and employers. The legislature
passed a bill that has told us in essence that someone
other than local boards will eventually determine what the
purpose of that organization will be. You have taken out
of the hands of local boards any restriction in the de-
termination of public purpose, public mission, public
function, as far as negotiations are concerned.

You should consider local negotiations in the same sense
as you are considering state negotiations. You should de-
cide whether local governments, boards of education, town
councils, etc. should give up their right to determination
and the future of the direction of their organization.

Eliminate reference to educational policy in the law.

Maine has one of the best laws in the country concerning
teachers provisions for dismissal.

Walter Corey: On right to strike vs. binding arbitration - You could

modify leglslatlon so as to provide arbitrators who are
called in under the act should be Maine people. I suggest
you look.at model legislation that has been tried and is
working well.

The Canadian legislature has given the Board the right to
determine whether the particular strike is adverse to the
public health and safety and if it is, the agency can
enjoin the strike and force the employees to work.

You could also consider the final best offer within final
arbitration.

Mandatory mediation - In Massachusetts a mediator must
certify to the 1mpasse before the dispute gets as far as
fact finding. It is my expectation that with the most
recent amendment to the act that what we may have is the
equivalent of mandatory mediation.

On dispute settlements - you could ask the Board to draw
up language on dispute settlements and bring them back to
you. You could decide that the Board should take a more
active role and appoint the arbitrator and give them a

blanket mandate and authorize us to set up more criteria.

There is a feeling in the Superior and Supreme Court system
that in the past they have felt a bit awkward in this field
of public sector, labor relations. They were asked to act
as an administrative agency, but now they think of the Board
as specialists in the area.



MEMORANDUM

TO: Members, Speciol Committee on Fublic Ewployees Collective Bargaining
FROM: William J. Garsoe, Chalrman
RE: November 20 Coumittee Meeting

DATE: Decembexr 17, 1973

This memorandum is designed to accomplish two things: I) to suwmmarize
wy owﬁ impressions of the discussion meeting on November 20 regarding what
gseemed to be the principal concerns of those who pasrticipated in the meeting;
and II) to invite you to do the same concerning your own impressions of the

meeting.

I. My impressions of the meeting cap be summarized as follows:

One thread running throughout the testimony is that there ig a need for
modificatione in the law. There seemed to be two areas that received the
wmost attention: 1) the powers and functionus of the P.E.L.R.B.; and 2) the

need for a seurcé of definition of negotiability.

1) We heard a preponderance of testimony that the P.E.L.R.B, should be
given injunctive powers pending hearings on prehibited practices, should
have the ability to hold such hearings with less than the current 7 days
notice, should serve hoth the private and public sectors, should have suthe
ority to set standards for arbitrators, should interpret the law in the area
of negotiability, and that the P,E.L.R.B. should be staffed and finenced to
accomplish these functions, 2) 'The need for a source of definition- of
negotiability was emphaeized and stroung suggestions were made that the P.E,L.R,B.
would be a logical source if the Legislature would make guidelines within which

the Board would make decigions in individual gituations, The point was made
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that the Courts ars not the place to make these determinations and that the

11, These seem to me to be the areas most emphasized at the meeting. How=
ever; I would appreciate hearing from all the committee members what they
feel were the most frequeatly wmentioned and discussed igssues, &nd how they
feel the committee should proceed in defining the scope of the study and

possible legislation.

- If you would jot down your reactions and send them to Mrs. Havens,

Legislative Staff, Roowm 427, State House, T think it would be helpful,



Minutes ~1-
Sept. 23, 1974

The meeting was opened by Chairman Garsoe. Absent were Senator Kelley
and Rep. Tierney.

Mr. Garsoe asked members to review the draft of suggestions and
‘questions under consideration prepared by Sue Havens and himself, and make
comments or suggestions in addition.

Senator Tanous felt that the effects of LD 1994 would bring about
some changes, and most likely in the area that we are trying to make
legislation in. Mr. Perkins agreed.

Senator Haskell was in question as to whether the constitutionality
had been settled with the Biddeford decision.

Senator Tanous said he thought the bench was in agreement that the
law in itself was constitutional--the disagreement came in the area where
you are dealing with what is negotiable and what isn't. '

Senator Haskell wondered if we would have repeated questions in this
area, and Senator Tanous explained that you have precedents as guides and
a pool of knowledge to utilize.

Senator Tanous asked Sue how many cases had gone to the Superior
Court. She said there was no way of finding out, but Mr. Bustin said
there haven't been any in five years.

Mr. Bustin was asked to explain teachers rights; due process;
just cause.

Mr. Garsoe asked if there was basically a feeling that we should
attempt some revisions, or would they rather not.

Mr. Perkins was inclined to agree that in view of LD 1994 it may
be premature. He thought the trend will be toward state control in the
next ten years.

Mr. Garsoe said that explicit statutory guidelines had been set
for state employees. Three in the Biddeford decision thought thereweren't
sufficient guidelines. He wondered if we should look at the municipal law
in light of what was done with state employees. He thought we should turn
our attention to the PELRB. He said the testimony heard before the
committee showed that the Board needs attention paid to its structure,
location and funding, and the Board should be given stability--authority
to make case history.

Sue explained that the opinion spoke only of the law as it relates
to teachers and they say theo‘retically this kind of law is constitutional.
Half say there are sufficient standards and half say no. There are more
standards outlined for the teachers than for anyone else. They have
ruled that the standards are sufficient for teachers. They went way be-
yond what they were asked to do.

Senator Tanous said the Court attempted to tell us that the teachers
have different standards. He believed they did say that the law is
constitutional in theory.
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Mr. Garsoe read from page 6 of LD 2314,
.Senator Tanous suggested implementing the ''final best offer"

Mr. Garsoe asked members to consider the draft of the report of the
committee (page 17) Under #1 - WHAT SHOULD BE THE ROLE OF THE PELRB IN THE
COLLECTIVE BARGAINING PROCESS?

A. Should the Board decide questions of negotiability?

B. Should the Board be given injuntion powers?

C. Should the Board be generally strengthened, removed from the
Bureau of Labor and Industry, and be given broader areas of
jurisdiction? Combine Board of arbitration and conciliation?

~Under A. Senator Tanous stated that they do already make some de-
terminations.

Senator Haskell said if there were some questions left and this
would take care of it, it would be a desirable change.

- Mr. Garsoe asked for a vote on the question of negotiability, and
there were three in favor, none against, with two abstaining.

Under B, should the Board be given injunction powers?
This was discussed and felt by most that the Board wasn't asking
for this power to issue them.

Mr. Bustin stated that in the teachers sector there had been no
problem, but in the municipal there had. He thought the Board wanted
the legal power for injunctions.

Mr. Garsoe asked for discussion on whether the Board be authorized
to go to court to get an injunction.

Senator Tanous said that he would want proposed legislation attached
to the Committee report so that there would be no misinterpretation.

B. was set aside in order that Sue could get moreinformation
nationally.

Under C. Should the Board be generally strengthened, removed from
the bureau of Labor and Industry, and be given broader areas of
jurisdiction? Combine Board of arbitration and cOnciliation?

Mr. Bustin wanted more information on this question and more reason
to consider a change, so it was set aside for Sue to study.

Under #2, Is there a need for more definite standards to guide
decision making at all or any stages of the public employee collective
bargaining process?

The members felt this had been discussed with #1.

Under #3 What is the most effective post-impasse procedure?

A. Right to strike. Is the right to strike or binding arbitration
more desirable and acceptable?
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Senator Huber said he thought the day was coming that we will have
to say that it is not forbidden, and he wouldn't be 100% in opposition to.
it.

Senator Haskell said he thought there would be others wanting the
right to strike in years to come, and he could now support the right to
strike.

It was agreed by the Committee members not to pursue this at this
time.

Mr. Garsoe stated that mediation was made mandatory last session.
He asked consideration on eliminating fact finding. He doesn't feel these
three steps are needed.

Mr. Bustin was asked to comment, and stated that most are settled
after fact finding, and a few after mediation. He said that if you gave
these three chances, you're going to get a contract at least after the
third one. The cost is a big factor. Fact finding forces them into a
bargaining situation sometimes. There is not enough confidence in medi-
ation.

Mr. Garsoe asked for a vote of the committee on eliminating fact
finding, on the basis of cost and need.

Senator Haskell wanted more information and the subject was dropped
with no action taken.

Mr. Garsoe said that mediation is supplied at no cost to the parties
and asked the members how they felt about the parties sharing the cost.
The total cost was discussed, and it was brought out that this is part of the
~ town school budget. Parties of the dispute pay for fact finding and for
mediation. This has to be budgeted with no knowledge of what the amount
will be. Unlimited access to a service for which they can only guess at
the cost. ' '

Mr. Garsoe asked for discussion of agency shop or service fees.

Senator Tanous felt the issues were well-defined and made a motion
that we not consider this. All agreed.

" Mr. Garsoe then asked if punitive provisions to strikes should be
considered. The law says you shall not strike, and there are no penalties
for it.

Senator Tanous said if someone did strike there should be a TRO and
if they should continue to strike they would be in contempt.

Mr. Garsoe explained that he and Suzanne would work up some language
on #1, A.,B.,and C. and get together again to consider the recommendations
when this has been done. ‘

Meeting adjourned.

P.Clark.
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THE BIDDEFORD DECISION
Facts: .

In the fall of 1970, Biddeford's Board of Education and the
Biddeford Teachers Association entered into ﬁegotiationé intended to
lead to a contract for the school year 1971-72. They were unable to
reach an agreement and following fact-finding procedures, the parties
resorted to the arbitration procedure outlined in 8965 (4) of the
Municipal Employeevaabor Relations Law. The procedures outlined in
that section were followed, and on November 17, 1971, the arbitration
panel issued an unanimous decision and directed the parties to enter
into a contract which included each of their determinations.

The Board refused to enter into the agreement and the Association
then brought an 80B complaint against the Board and the Superintendent
asking that they be ordered to comply with the determination of the
arbitration panel. The Board also filed an 80B complaint against the
Association and the arbitrators alleging erroneous rulings of law and
fact in the award, and also alleging that the award was invalidated by
the partiality of an arbitrator and by prejudicial conduct of the
hearing. These complaints were consolidated for consideration by the

Court.

Decision:

Two opinions were written in this case. The first, written by
Justice Weatherbee, and supported in part by the entire court and in
part by two other justices, was as follows:

1. The provision in the Municipal Employees Labor Relations Law
requiring local school boards, at the request of teaching employces,
to submit to binding arbitration disputes arising both out of the
making of the labor contract and out of later employment under the
contract is not an unconstitutional delegation of authority to arbi-

trators.
(agreed to by the entire court)
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2. Although it is constitutional for the Legislature to delegate
its powers as contemplated in the legislation, it must provide adequate
standards for the exercise of the power delegated. Since the legisla-
tion did not include factors the arbitrators were to use as guidelines
in making decisions the portion of the statute which is an attempt to
delegate to arbitrators binding determination of labor disputes between
teachers and their public employers is void.

(agreed to by Weatherbee and two other members
of the court)

The second opinion was written by Justice Wernick. His opinion was as
follows:

1. He concurred in Justice Weatherbee's opinion concerning the
delegation of authority to arbitrators.

2. In an elaborate discussion of standards:

The extent to which standards for exercise of delegated
legislative power must be detailed must dépend upon the
nature of the service which the legislative body has de-
termined should be performed by the administrative agency.
The statute has prescribed an adequate '"standard" and
"intelligible principle" to contain, and guide, the
arbitrators and to allow effective scope to judicial
review as a further check upon arbitrariness. Therefore
the statute is constitutionally valid.

(this portion of the opinion was supported by

two other justices. Since the Court was evenly

divided, constitutionality was upheld.)

3. Using the intelligible principle" outlined in the opinion,
Justice Wernick ruled on the specific questions presented by the
Board (erroneous findings of law by the arbitrators) as follows:

"Educational policies" (nonnegotiable) and "working

conditions'" (Negotiable) should be perceived as being
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either extremity of a continuum. Even if some of the items in
dispute may be readily classifiable at the pure extremes of
"policies" or "working conditions'" by far the major portion lie
in the intermediate areas with substantial intermixings. Since
the legislative language explicitly indicates that "educational
policies" was to be restrictively conceived, not only must

impact on organization, supervision, direction and distribution

of personnel be held insufficient to exclude items related to
teacher "working conditions" as proper matters of collective
bargaining and binding arbitration, but affirmatively
legislative intent must be held to be that contacts of such
items with other functions generally cognizable as "managerial
and "policy making'' can subordinate the "working conditions"
features and accomplish an exclusion from negotiability and
binding arbitration only if their quantitative number or
qualitative importance, or both, are found substantial enough

to override the prima facie eligibility for collective

bargaining and binding arbitration established by the presence

of reasonable relationships to '"working conditions'.

Comments:

1. This decision relates only to the application of the Municipal
Public Employees Labor Relations Law to teachers in the public
schools. This statement in the opinion leaves it unclear as to whether
the law is still challengable on constitutional grounds and as to
whether Justice Wernick's rulings on money expenditures and on when
arbitration decisions go into effect are now applicable to all

municipal employee collective bargaining.

2. The opinions clearly go beyond the questions presented to the

Court. Usually a court will not consider the constitutional question
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unless it is essential to resolution of the particular case. Perhaps
these questions were expressed indirectly and Justice Weatherbee does

state that the Court was forced to decide on constitutionality.
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MEMO

To: Rep. Larry Si mpson
Chaixman, Leglslative Council

From: Rep. William Garsoe
Chaigcwan, Study Lomnﬂ.tteﬁ: on Municipal Employees Labor
Relations Law -

The Committee wet on Novewber 20. All were present, wiith the
excepition of Rep. Steve Perkina. The ifollowing speakers appeared:

Dr. Carroll R. I\h’*Gafr-_‘,r9 Commissioner of Educational and Cul-
tural Services State of Maine

Dx. John M. Ncu.\u.uJ Maine Teschers Association

Mr. James Vickerson, Maine School \’EdL;‘-j.g;r_-:nls;e;:]_t Association

Attorney Stephen Suneublick, ASVCHME

Miss Marion FE. Martin, former Commissioner of Labor

Mr. Pavker Denaco, Exec. Director, Municipal Public Fmployees
Labor Relations Boaxd

Mr. Donald Sipe, Supt. of Schools, SAD 17

Attorney Paul 1*1 insko

Mr., Walter Corey, Chairman, PLEKB

Morning and afternoon sessions were held, with guestions from
Conmittee members, Tollowed by an execulive sess Lo

1€ was unaninously voted that time did not permit us to pre-
pave legislation for the speciei session. We plan Lo meet during
the sesslon and conbinue our S‘L.L.-'lv te determine whether or not
legislation is needed, and whal recommendatbions we could make in
this area; bhowever, no [urther neetings ave contesplated pricr to
the special session,

The meeting was adjourved at 3:55% P, The sum of §4,255 .70
remaing in Che Committee Fund.



May 1, 1973 |

Mr., James J. Vickerson

Assistant Executive  Secretary

Maine School Management Association
15 Western Avenue

Augusta, Maine 04330

Dear Jerry:

The Supreme Judicial Court's decision in the Biddeford case answers some
questions and raises several other questions,

Very briefly, the decision can be summarized as follows:

1‘

The congtitutional. question - The court split 3-3 on the question of

constitutionality of the statute. This split means that the constitu-
tionality of the statute is sustained. Three Jjudges were of the
opinion that the absence of any standards in the statute to guide and
limit the arbitrators invalidates the Act insofar as its applicability
to binding arbitration of labor disputes in the public school area is
concerned., Justice Wernick, joined by two other judges, however,
concluded that the statute contemplates that the arbitrators will

act "with reasonableness and fairness to resolve issues in a manner
tending to promote improvement of relationships", and that this
"'standard" is adequate, Justice Wernick's opinion also states that
the arbitrators must consider the impact of monetary costs upon the
ordering of priorities not only within one sphere of essential public
services, but as to all public services which the public employer must
provide as well as upon the ultimate burden of taxation.

The opinion sustaining the constitutionality of the statute stressed
the fact that the arbitrators do not have unlimited discretion because
the parties, through negotiation, mediation and fact-finding will have
narrowed down the issues in dispute, '

The decision does not state that fact-finding is a statutory prerequisite
to arbitration, but the decision suggests that the parties may not waive

fact-finding and proceed directly to arbitration.

Bias of neutral arbitrator -~ The court held that bias was not shown.

Interest of arbitrator appointed by the teacher's agsociation -~ The
court held that a Maine Teachers Association employee and advisor to

the teacher's negotiation team was not disqualified from serving as

an arbitrator. Bach side can (and probably should) designate a partisan
advocate. The neutral is the only arbitrator who must be impartial.

Sick leave bank -~ The court sustained the arbitrators' decision directing
that a sick leave bank be established. Such a provision is not prohibited
by statute and is not a "salary'" item which would be excluded from binding
arbitration.
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Educational policy--working conditions - The court recognized that
many items are a mixture of "educational pelicy" and "working
conditions'" and prescribed a test for determining which category
applies to a given item,

Where "working conditions! features are '"so intimately entwined! with

an "abundant plurality" of important '"managerial" and pure "policy"
elements, then such an item must be deemed an integral complex of
"educational policies" and "working conditions", incapable of separation
so that the working conditions factors cannot be negotiated in isclation.
Such an item combining elements of both educational policy and working
conditions will be non-negotiable and excluded from binding arbitration
when the weight of the educational policies factors contained in it

are sufficiently heavy to override the impacts upon the working condi-
tions of teachers. ‘

Class sigze; length of the teacher working day; scheduling of vacations
and the commencement and ending of the school year - The court held
that these items are not negotiable and that the arbitrators exceeded
their jurisdiction in making binding determinations concerning them.

Pre-school and Post-school day hours and pre-school and post—school
year days for teacher attendance at school; teacher-aides for
"housekeeping functions's specialist teachers for specific types of
subject matter taught or services offered -~ The court held that these

items are negotiable, but noted that the committee retains the
unilateral right to determine whether or not particular subjects will
be taught and whether or not particular services will be offered.

The court rejected the argument that the arbitrators could not make
binding determinations on matters that inveolve the appropriation of
money. The arbitrators cannot make binding determinations on '"salaries,
pensions, and insurance", but on working condition items that carry a
price-tag, the determinations of the arbitrators are binding and the
school committee and municipal legislative body must fund these
obligations,

A school board appealing an arbitration tribunal decision should ask
the court to stay the enforcement of the decision pending review.

I have only ‘touched briefly on the highlights of the decisions, Actually,
these decisions raise many new questions which will only be answered by future
litigation.

Yours very truly,

Hugh G. E. MacMahon



MAINE SCHOOL MANAGEMENT ASSOCIATION
and
STATE SCHOOL BOARDS ASS’N., INC. OF MAINE

15 Western Avenue, Augusta, Maine 04330
Tel. (207) 622-3473

Executive Secretary
H. Sawin Millett, Ir.

Ass't Executive Secretary
James I, Vickerson, Jr.

May 9, 1973
To: Committee on Labor
From: H. Sawin Millett, Jr.

Subject: Biddeford Decision - Maine Supreme Judicial Court

Enclosed are copies of the opinions of Justices Wernick and Weatherbee in the
case involving the City of Biddeford Board of Education and the Biddeford Teachers
Association. At i1sgue were the binding determinations of the arbitration tribunal
which sat in August 1971 to hear disputes over issues presented in contract ne-
gotiations., The Biddeford Board of Education contended that the arbitrators exceed-
ed their authority when they made binding determinations on issues which were al-
leged to be matters of educational policy.

In an amicus curiae brief on behalf of this association, it was contended that
a court ruling upholding the arbitrators' binding determinations would raise the
question of the constitutionality of the Municipal Public Employees Labor Relations
Law, Chapter 9-A of Title 26, The basis for this appeal was that Chapter 9-A would
then give arbitrators authority over matters which were the statutory duties of
school committees and boards of school directors.

As you read the opinions of the Court, I hope you will keep the following
points in mind:

1. The Court was divided (3-3) on the consttutionality question (the appeal
was lost). Justice Weatherbee, speaking for the three (3) justices whose opinion
is that the law 1is unconstitutional, poilnts directly to the need for legislatively
set standards concerning the difference between working conditions and educational
policy.

We hold that the Legislature's attempt to delegate to
arbitrators binding determination of labor disputes between
teachers and their public employers is wvoid for lack of
adequate standards. (p.32)

2. The Court has interpreted the present language of Chapter 9-A and has con-
cluded that the law now allows for collective bargaining over certain aspects of
the numbers, types, and use of personnel. Justice Wernick implies in his decision
that the use of teacher aides to perform certain "household tasks' and the employ-
ment of “specialist” teachers to provide instruction in certain areas outside of
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the strict academilc curriculum are negotiable once the decision has been made to
offer such programs. However, in the absence of statutory guidelines in this area,
a panel of arbitrators could make a binding determination which could force a

local school system to implement new programs and to employ new persomnel in such
new program areas, School boards maintain that numbers and types of personnel are
determined by local programs and local programs are matters of educational policy.
The law should be amended to so specify. This is an example of a legislatively set
standard that is needed.

Justice Weatherbee seems to prophesize the reaction to amendments to Chapter 9-A
that are general in application, as is L.D. 1157, when he observes

The complaints direct our attention only to the application
of the statute to teachers in the public schools.

We may all be more prudent, at this point, to address ourselves only to the
question of clarity of meaning of "educational policy." We are most willing to
work with the Committee in structuring a redraft of L.D., 1157 which would deal
directly with the serious questions which the Maine Supreme Court has raised re-
garding the Municipal Public Employees Labor Relations Law,



MAINE SCHOOL MANAGEMENT ASSOCIATION
15 Western Avenue
Augusta Maine

POSITION PAPER

on

L. D. 1974

November 15, 1972



BACKGROUND

The lack of clarity and the resulting confusion concerning the distinction
between "working conditions' and "educational policy'" in Chapter 9-A of
Title 26, M.R.S.A., were clearly accentuated by the comments of the late

Justice Walter Tapley attached to the Determinations and Recommendations of

Arbitration Tribunal in the matter of a contract arbitration proceeding be-

tween the Biddeford Teachers Association and the Biddeford Board of Edu-
cation dated November 16, 1971, Legislation was introduced at the Special
Session of the 105th Maine Legislature in order to specify the areas of edu-

cational policy not subject to negotiation.

Lest there be an over-~reliance on the comments of Justice Tapley, it is
pointed out in the beginning that school boards and superintendents who have
been involved in collective bargaining with teachers under Chapter 9-A of
Title 26 are acutely aware of the fact that bargaining agents for teachers
make little or no attempt to distinguish between working conditions and

educational policy.

After hearings, debate, and revision in Conference Committee, L. D. 1974
was enacted by both houses of the Legislature as follows (with the wording
of the amendment underlined):

C. To confer and negotiate in good faith with respect to
wages, hours, terms and conditions of employment and
contract grievance arbitration except that by such
obligation neither party shall be compelled to agree
to a proposal or be required to make a concession and
except that public employers of teachers shall meet g
and consult but not negotiate with respect to edu-
cational policies which shall include but shall not
be limited to the coutent and scheduling of the edu-
cational programg, standards of services, utilization
of technology, the organlzational structure and the
selection and diye~tion of pergonnel., For the purpose
of this paragraph, educational policies shall not in~
clude wages, hours, terms and conditions of employment
or contract grievance avbitration.

-2 -



The final vote was 89-43 in the House of Representatives and 16-10 in the

Senate,

Since Governor Curtis has not taken action on L. D, 1974 to date, he has

formed this Study Committee for the purpose of rendering advice to him.



1I.

POSITION

The Maine School Management Association 1s an organization of associations
which has only two members, namely the State School Boards Association, Inc.,
of Maine and the Maine School Superintendents Association. The membership of
both of these latter associations strongly and actively supported L.D. 1974
while it was under consideration by the Maine Legislature. This support was
the result, in part, of the realization by both school board members and
superintendents that many hours were being spent at the bargaining table by
themselves, other school administrators, and professional negotiators (at
considerable cost to the public) needlessly debating the negotiability of
issues rather than in the bargaining process itself. Maine school boards

and superintendents do not subscribe to the theory that everything is ne-
gotiable in light of the Legislature's obvious intent in excluding edu~
cational policy from negotiations and, rather, providing for the establish-
ment of a "meet and consult" procedure. The Legislature reaffirmed this

posture by its action on L. D. 1974,

The Maine School Superintendents Association restated its position in adopt-
ing, without dissent, the attached resolution at its fall meeting in Water-

ville on October 20, 1972.

The Delegate Assembly of the State School Boards Association, Inc., of Maine
passed the following resolution at its annual meeting on June 10, 1972:

We will support all reasonable and objective efforts to
clarify and define the scope and limits of negotiability
as it relates to school board~teacher negotiations. We
place particular emphasis upon the need for a better
understanding of the distinction between "educational
policies” and "working conditions." We urge all respongi-
ble parties, including the courts, to take an impartial,
objective, and overall view of the adverse implications
which such continued disagreement over the 'gray areas’



of negotiability hold for the working relationship between the

parties involved and its resulting effects upon the quality of

our educational offerings.
The Executive Board of Directors of the State School Boards Association, Inc.,
of Maine unanimously voted the following at its meeting in Waterville on
November 12, 1972:

Moved, seconded, and voted unanimously to support the

position that the L. D. 1974 Study Committee advise Gover-

nor Curtis to allow L. D. 1974 to become law and, if neces-

sary, that he recommend to the 106th Legislature measures

that will insure effective use of the 'meet and consult”

provisions of Chapter 9-A of Title 26.
The Legislature, the school boards, and the superintendents of Maine who are
elther elected or appointed representatives of the people and who derive no
benefits from the Municipal Public Employecs Labor Relations Law have over-
whelmingly approved the intent and the language of L. D. 1974. Their common
ground 1s an objective view of the best means of enhancing and protecting the
public interest in the educatlon of Maine children.
LOCAL CONTROL OF EDUCATIONAL PROGRAMS AND OF POLICIES RELATED THERETO IS
AT ISSUE.
There is no question that the statutory requirement to '"confer and negotiate
in good faith with respect to wages, hours, working conditions and contract
grievance arbitration” obligates school boards to share the determinations
in these areas with the teachers. However, the provision that "public employ-
ers of teachers shall meet and consult but not negotiate with respect to edu-

cational policiles’ clearly indicates that the 104th Legislature did not in-

tend to supersede Sections 161 and 473 of Title 20, M.R.S.A.

Section 161 refers to the superintendents’' powers and duties including such
areas as discipline in the schools, nominaticn of teachers, supervision of
the work of teachers, selection of textbooks and distribution and accounting

of supplies. Section 473 specifies that school committees and school



directors shall be responsible for "the management of the schools" and shall

"direct the general course of instruction."

There being no attempt to repeal these secctions of Title 20 in enacting
Chapter 9~A of Title 26, the Legislature obviously intended that superin-
tendents, school committees and boards of directors should retala the above

powers and duties,

Submitting the execution of these powers and dutles to the negotiations
process subjects them to binding arbitration under Section 965.4 of Chapter 9-A
and, in so doing, introduces a third party who has the power to dictate the
adoption, deletion, and/or modification of educational programs and the
policies related thereto without his necessarlly having (1) any expertise in
the field of education (2) any commitment to the individuals serwved by the
school system or (3) any real concern for the economic impact of his deter~
minations on the community served. Not only is this contrary to the intent

of the Maine Legislature, it is diametrically opposed to those tenants of
local control of education that are the foundations of our educational process
and philosophy. When the decisions of which programs take precedence at the
local level and how they are to be conducted are taken out of the hands of

the elected representatives of the public served and are placed in the hands

of arbitrators, then oligarchy replaces democracy.



IF EDUCATIONAL PROGRAMS ANDI THE POLICIES RFLATED THERETO ARE WIRGOTIATED, HALF
OF THE AUTIICRITY HAS NO PUBLIC COMSTITUFNCY.

Collective bargaining requires some degree of compromise and mutual agreement
between the school board and teacherg' unit prior to ratification of a con-
tract., The school board alone is answersgble to the public for its programs
and the manner In which they aie conducted. The superintendent is answerable
to the school board., WNeither the board nor the superintendent can abdicate
the authority and responsibility vested in them through Sections 161 and 473
of Title 20, M.R.S.A., by compromising that responsibiiity at the bargaining

table.

In plain terms, the public is paying the bill and it wants a voice in the
gselection of thoge individuals who will be making decisionsg that affect its

programs and policiles,

THE AREAS OF POLICY IDENTIFIED IN L. D, 1974 ARE SPECIFIED BECAUSE THEY ARE
PRIMARILY CONCERNED WITH STUDENT WELFARE RATHER THAN TEACHER WELFARE.

Content and Scheduling of Educational Programs

The content of the educational programs is designed in relation to the needs
of the student population. The programs are scheduled to provide balance and
adequate exposure to the student so that he or she will receive maximum bene~
fit. When it is determined what is to be taught and when it 1s to be taught,
a staff 1s hired to implement the program. A staff is not hired and then a
program designed to place the least amount of burden on the staff,

Standards of Service

The expectations of the staff must be considered solely in terms of the impact
of the educational program on the students. Reliance upon alleged teacher
welfare issues in developing job descriptions and standards of performance
can compyomise the effectiveness of the program,

-7 -



Utilization of Technolegy

Technological advances which prove to be of gignificant benefit in the learn-
ing process can hardly be rejected because they may alter the staff needs.

Organizational Structure

The organizatlion of the school system and the staffing patterns used are
adopted 1in relation to providing the best possible program for students.
Again, the nseds of the student are preeminent.

Selection and Direction of Personnel

The statutory emphasis on selection and supervision of personnel and direction
of the general course of instructlon place proper and primary importance on
these functlons of the employer. To implement the best possible program for
students, the content, standards, and structure of the program rely on the

final steps of selecting and directing the staff,

There 1s no argument that adequate and clean teachers room facilities are
negotlable; but, there is no way to rationalize the compromising of student

welfare in the collective bargalning process.



April 23, 1973

Testimony on L.D. 1157
James J. Vickerson,Jr.
Assistant FExecutive Secretary
Maine School Management Associlation

In this early presentation by a proponent of L,D. 1157 I will attempt to
cover three major points.

I, The Advisory Commission on Intergovermmental Relations recommendations
found in their report on "Labor-Management Policles for State and Local Govern-
ment’’ are a reasonable approﬁch to negotiations between public employers and
public employees. Mailne is making growing use of their content.

IT1., The provisions of L.D. 1157, which are patternmed after Recommendation
Ho. 6 of the Advisory Commission's report, are needed so that elected school
boards can perform their statutory responsibilities in the public interest. I
will try to do this by explaining how these provisions will apply to negotiations
between school boards and teacher representatives and by indicating examples of
the kinds of teacher proposals which can infringe on the employer's rights.

III. There will be numerous areas concerning teacher welfare that will re-

main on the bargaining table if L.D. 1157 becomes law.



I. The Advisory Commission on Intergovernmental Relations (ACIR) report on
"Labor-Management Policies for State and Local Government” 1is one of many ACIR
reports on critical issues facing government today. The reports issued through
Septemher 1969 are listed on the inside back cover of the report that you have.

The ACIR Labor-Management report was published after the passage of the
Municipal Public Employees Labor Relations Law by the 104th Legislature. It is
interesting to note that, of the fourteen ACIR recommendations concerning the
content of State bargaining laws, six (6) of them were included in the MPELR Law.
They are

Recommendation No. 1 ~ rights of employees to joln or not to join employee
organlzations

Recommendation No. 2 ~ exclusion of supervisory and certain other personnel
Recommendation No. 3 ~ prohibition of strikes by public employees

Recommendation No. 5 ~ enactment of legislation by the States establishing
a basic relationship between employers and employees

Recommendation Mo. 9 -~ formal recognition of employee organizations with
majority support

Recommendation MNo.ll -~ enactment of provisions concerning prohibited
practices

It 13 more interesting to note that a seventh recommendation -~ Recommen-
dation MNo. 8 related to the establishment of a suitable type of administrative
agency - was 1incorporated into the MPELR Law by the 105th Legislature in the form
of the Public Employees Labor Relations Board and, in additiomn, three more ACIR
recommendations are incorporated in lepgislation before the 106th Legislature.
They are

Recommendation [To. 6 - Management rights - L.D. 1157

Recommendation Vo, 10 - authorizing medlation at the request of either

party - L.D, 923 and L.D. 1291 (Please note that Wo, 10 relates to
dispute settlement procedures which were included in the original

MPELR Law but it does make specific reference to mediation at the
request of either party.)



Recommendation o. 7 ~ States bargaining laws should provide uniform
coverage for hoth State and municipal employees - L.D. 1773 and
L.D. 1802 provide coverape for state employees.Whether coverage 1s

uniform 1is yet to be seen.

The four (4) recommendations of the ACIR that have not heen considered to

date include

Recommendation No. 4 - internal democracy and fiscal integrity of employee
organlzations

t

Recommendation No.12 exchange of public personnel data

Recommendation Mo.l3 =~ statutory authorization of voluntary dues check-off

multi-jurisdictional cooperation (regional bargaining)

Recommendation No.l4

I would point out that Nos. 12, 13, and 14 are being done to one degree

or another.

For clarity T will also point out that the ACIR report contains sixteen (16)
recommendations; however, llos. 15 and 16 relate to minimizing the statutory re-
quirement of terms and conditions of employment (i.e. reimbursement for credits)
and Congress desisting from mandating labor relations provisions for State and
local employees.

I submit, at this point, that, as we galn more experience in the collective
bargaining process 1in Maine, the recommendations of the Advisory Commission on
Intergovernmental Relations will provide guidelines for sane and responsible
collective bargaining in the public sector. I do not believe that anyone who can
read the ACIR report objectively can dismiss any of the Commission's conclusions.

On page 79 of the report, the Commission observes

. + » there is an increasing tendency for some public employee organizations
to seek to extend the scope of collective negotiations beyond '"bread-and-
butter" issues into areas traditionally considered to be management 'pre-
rogatives," that 1s to toplcs traditionally considered subject to unilateral
determination. Many unions and assoclations have sought to define broadly
"conditions of employment” to include program and professional matters, and
have argued that these should be negotiable items. Their basic intent here
1s to utilize the collective negotliations rather than the legislative pro-
cess to achieve fundamental program changes. Teachers' organizations, for
example, commonly claim that as professionals they have an interest in and
a responsibility for all factors affecting the nature and quality of the
educational system; hence questions of educational policy should be subject
to codetermination,
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On Pages 102 and 103, the Commission states

The Commission believes statutory description of management rights is
necessary 1f well defined parameters to discussions are to be establilshed.
In a democratic political system, dealings between public employers and
public employee organizations -~ whether they are called negotiations or
discussions -- must necessarily be limited by legislatively determined
policiles and goals. This may involve merely a restatement of basic manage-
ment prerogatives and civil service precepts. Listing such rights in law
eliminates many of the headaches of administrative elaboration and some of
the cross pressures generated by ambiguities. Wages, hours, and other
terms and conditions of employment, however, are left for the conference
table. Hence, the framework for a meaningful dialogue remains intact.

On page 113 the Commission concludes

The approach propoged obviously goes well beyond most of the existing
meet and confer statutes by avoiding the one-sidedness of these laws. On
the other hand, unlike certain collective bargaining legislation, it stops
short of prescribing an employer-employee relations system which ignores the
hard realities of political, governmental, and public life. It is, then, a
mean between these existing statutory extremes. As such, it strikes a
balance between the public interest and employee interests, between manage-
ment needs and the concerns of the majority representative, between political
realism and procedural innovation. The Advisory Commission on Intergovern-
mental Relations commends this approach and this system to legislators,
labor leaders, and public managers as they strive to reconcile these vital
goals and seek a more stable, more salutory system of public labor-manage-
ment relations to meet the severe challenge of the 1970's and beyond,



IT. In the following pages of my prepared presentation, I have indicated
1. the provisions of L.D. 1157
2. thepurpose of the provision as it relates to public employers of
teachers
. 5. some examples of contract provisions that have been proposed by
teacher organigzations
C.(1). of L.D. 1157 repeats ingredients of the present law.
C.(2). contains the proposed changes
PROVISION: (a) To hire; suspend or terminate employees and the right to promote,
demote, assign, transfer and retain employees in positions under their control.
PURPOSE: To enable public employers of teachers to retain the final authority,
subject only to review of procedural defects by the courts where applicable in
matte rs of personnel administration., Sections 161 and 473 of Title 20, M.R.S.A.,
cover the statutory duties of superintendents and school boards and the final
authority for execution of these duties is not properly transferred to a third
party (an arbitrator) through collective bargaining. These referenced sections
of Title 20 will apply to all of the provisions (a) to (g) of L.D. 1157. Please

note Section 76% of L.D. 1809,

EXAMPLES OF TEACHER PROPOSALS:

INVOLUNTARY TRANSFERS AND REASSIGNMENTS

An involuntary transfer will be made only in case of an emergency or to
prevent undue disruption of the instructional program. The superintendent shall
notify the affected teacher and the Association of the reasons for such transfer
in writing and arrange a meeting with the teacher. The teacher may, at his option,
have an Association representative present at such meeting. If the teacher objects
to such transfer for the reasons given, the dispute can be processed through the
grievance procedure.

A list of open positions in the school district shall be made available to
all teachers being involuntarily transferred or reassigned. Such teachers may
request the positions in order of preference, to which they desire to be transferred,
All such teachers shall be given adequate time off for the purpose of visiting
schools at which open positions exist.



FROMOTIONS
A, Promotional positions are defined as follows:

Pogitons as used in this section means any positions which pay. a salary
differential and/or involves an additional or higher level of responsibility. All
vacancies in promotional position; including specialists and/or special projects
teachers, pupil personnel workers and positions in programs funded by the federal
government shall be adequately publicized by the superintendent in accordance with
the following procedure:

1. When a school is in session, a notice shall be posted in each school
as far in advance as practicable, ordinarily at least thirty (30) school days
before the final date when applications must be submitted and in no event less
than fifteen (15) school days before such date. A copy of said notice shall be
given to the President of the Association at the time of posting. Teachers who
desire to apply for such vacancies shall submit their applications in writing to
the superintendent within the time limit specified in the notice.

- 2. Teachers who desire to apply for a promotional position which may be
filled during the summer period when school is not regularly in session shall sub-
mit their names to the superintendent, together with the position (s) for which
they desire to apply, and an address where they can be reached during the summer.
The superintendent shall notify such teachers of any vacancy in a position for
which they desire to apply. Such notice shall be sent, ordinarily, at least twenty-
one (21) days before the final date when applications must be submitted and in no
event less than fourteen (14) days before such date. In addition, the superinten-
" dent shall, within the same time period, post a list of promotional positions to be
filled during the summer period at the administration office, in each school, and
a copy of said notice shall be given to the President of the Association.

, (a) Vacancies in promotional positions occuring during the summer, when
school is not regularly in session, to be filled before the start of the school
year, shall be posted in a conspicuous public place in the office of the Biddeford
School Department. A copy of such notice shall be given to the President of the
Biddeford Teachers Association at the time of such posting. In addition, a notice
of all such vacancies shall be enclosed with each pay check being mailed or sent
at least twenty-one (21) days before the final date when applications must be
submitted.

(b) Vacancies in promotional positions occurring during the summer when
school is not in regular session, to be filled before the start of the school year,
and such vacancies occurringless than 21 days before the start of the school year,
'shall be filled temporarily by a professional staff member of the Biddeford School
Department., This person will be designated in writing, as Acting
accepting the responsibility for the position as stated in the job description. He
shall serve in such position for a maximum of 60 school days. Thereafter, all
efforts shall be made that a permanent appointment be made by the superintendent,
He shall follow the procedure in Article XV, 4, 1, If exceptions must be made to
the above, notification shall be given to the President of the Association.

(¢) The person designated as "acting" shall receive the regular differential
at the time of appointment.
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B. In the situations set forth in Section A above, the qualifications for the
position, its duties, and the rate of compensation, shall be clearly set forth.
The qualifications, duties and rate of compensation set forth for a particular
position shall not be changed when such future vacancies occur unless the Associa-
tion has been notified in writing at least 30 days in advance of such changes and
the reasons therefore. A job description for the changed position must be posted
at this time and the procedure for filling the changed position shall be as out-
lined in Section A of Article XV. Should the Association disagree as to the
necessity for such changes, two representatives of the Association, upon request,
shall be afforded the opportunity to meet with and consult with the Superintendent
with respect thereto. No vacancy in a promotional position shall be filled other
than in accordance with the above procedure.

C. . A1l qualified teachers shall be given adequate opportunity to make applica-
tion and no position shall be filled until all properly submitted applications

have been considered. The Board agrees to give due consideration to the profes—
sional background and attainments of all applicants and other relevant factors.

In filling such vacancies preference shall be given to qualified teachers already
employed by the Board and when all other factors are substantially equal, length of
time in the Biddeford School Department shall be the deciding factor. Each teacher
applicant not selected shall upon request receive a written explanation from the
superintendent. Appointments shall be not later than sixty (60) days after the
notice is posted in the schools or the giving of notification to the interested
teachers. Announcements of appointments shall be made by posting a list in the
office of the central administration and in each school building. The list shall
be given to the Association and shall indicate which positions have been filled and
by whom. If exceptions must be made to the above, notification shall be given to
the President of the Association.

TEACHER RECRUITMENT

A, The Board and Association recognize that recruitment of new teachers is
important to both, It is agreed that, in event there are vacancies or new positions
which cannot be filled by existing staff, that an active recruitment program shall
be established as follows:

1. The Association shall receive first notification of all vacancies.

2, A notice of wvacancy or opening shall include, but not be limited to, a
description of the position, the educational and professional prereguisites,
the location and level of the position, salary and benefits, supportive
services, and specialist personnel available,

%. No vacancy shall be filled until at least three applicants have been
screened.

4, No teaching vacancy shall be filled unless there has been a visit to the
class of the successful applicant and he has been observed for at least two
normal length classes or one-half day, whenever practical.

5. The screening and interviewing of all potential candidates shall be
performed by the Recruitment Committee,



6. The Recruitment Committee shall consist of a representative of the
Board, a representative of the Association, the appropriate principal, the
appropriate department head, and a teacher representing the building, level,
department, or special area in which the vacancy or opening exists.

7. All members of the Recruitment Committee shall have equal status on
the Committee,

8. No candidate shall be employed unless he is approved by amajority of
the Recruitment Committee. If the Board does not employ a candidate
recommended by a majority of the Recruitment Committee, the Board shall so
notify the Recruitment Committee in writing, stating reasons for the action.

9. The Board shall provide released time and funding for members of the
Recruitment Committee at such times when meetings, interviews, or classroom
vigits become necessary.

10, Out-of-state travel for recruitment purposes shall be considered a
normal activity of the Recruitment Committee.

11. Classroom visitations shall be made by teams of two members of the
Recruitment Committee elected by the members of the Committee.

PROVISION: (b) To schedule and direct the work of their employees.

PURPOSE: To enable school boards and school administrators to establish policies
related 1o scheduling of classes within the negotiated workday and to supervise
teachers as directed in Section 161, T. 20.

EXAMPLES :

TEACHER ASSIGNMENT

The superintendent shall assign all newly-appointed personnel to their
specific positions within that subject area and/or grade level for which the Board
has appointed the teacher. The superintendent shall give notice of assignments to
new teachers as soon as practicable, and except in cases of emergency not later
than weeks before school opens.

In the event that changes in such schedules, class and/or subject assign-
ments, building assignments, or room assignments are proposed after the above
designated time, the association and any teacher affected shall be notified
promptly in writing and, upon the reqguest of the teacher and the Association, the
-changes shall be promptly reviewed between the superintendent or his representative
and the teacher affected and at his option a representative of the Association.

In the event of any disagreement as to the need and desirability of such changes,
the dispute shall be subject to the grievance procedure set forth herein.



TEACHER EVALUATION

Teachers shall be evaluated only by persong certificated by the Maine State
Department of Education to supervise instruction within the teachers' subject area
except persommel in the teachers building such as the building principals, the
area principals, and the department heads. No teacher will be subjected to a team
evaluation of more than three members,

ASSOCIATION RIGHTS AND PRIVILEGES

All orientation programs for new teachers shall be cosponsored by the Board
and the Association with the Association obligated to assume only such costs as
may be mutually agreed upon during the plamming of such programs. To the extent
prohibited by law, the school board shall not be expected to assume the cost of
purely social events conducted as part of such orientation programs, nor shall the
Assoclation be expected to assume the cost of speakers, consultants, and services
normally considered an appropriated professional inservice training activity of a
poard of education.

PROVISION: (c) To determine the methods, means and numbers and types of personnel
by which their operations are to be carried on.

PURPOSE: To enable school boards to "direct the general course of instruction!

by retaining final authority in the approval of programs, materials, and types of
personnel. The meet and consult provision that follows (g) mandates that school
boards obtain the input of their professional employees before making these
decisions. Some teacher asgociations have virtually disregarded the "meet and
consult" provision in the existing law on the basis that "educational policies"

are mythical and that "everything is negotiable." In contract, other school systems
have made use of the "meet and consult!" provision by forming a committee consisting
of teachers, school board members and administrators which has resulted in an
harmonious approach to discussion of areas of concern and in positive action by

all groups.

EXAMPLES :

TEACHER RIGHTS

If at any time during the term of this contract or any extensions or re-
newals thereof the Board shall contract or subcontract out any services performed
by teachers hereunder,the following shall prevail, '



The Board shall enter into no contract which will result in instruction
being provided, supervised, or otherwise influenced by any organization other than
the Association without the express written approval of the Association. The
Board shall further provide for Association involvement in new or innovative
programs, from planning through evaluation stages.

In the event the Board enters into a contract with any outside agency for
any service related to curriculum and instruction, the Board agrees that no regular
staff shall be displaced in any way. It is also agreed that such contracted agency
shall perform its work in accordance with sound educational practices and that all
its employees shall be bound by the existing Master Agreement between the Board
and the Association,

PROVISION: (d) To modify programs and personnel with respect to budgetary
resources.

PURPCSE: To enable school boards to function in a two-fold manner -- first, to
retain the authority to reduce programs, services, and personnel if they are faced
with a budget cut (note that this does not refer to reducing salaries or fringe
benefits) and, secondly, to add to their programs, services, and staff if they
receive additional federal, state, or local monies,

EXAMPLE :

NEGOTTATION PROCEDURE

The Board agrees to reopen negotiations and permit amendments to any section
of this Agreement whenever state and/or federal funds over and above those pre-
viously anticipated for the current budget year have been appropriated. The Board
shall so inform the Association within five (5) days of its notification of the
amounts to be received in such subsequent state and/or federal appropriations.
PROVISION: (f) To take actions as may be necessary to carry out their operations
in emergencies.,

PURPOSE: Growth in population may result in over-crowding of facilities or a -
disaster such as a fire may require a sudden change in local conditions without
notice, While these conditions may or may not affect negotiated contract provi-

siong, the school board must retain the right to take those steps necessary to

provide immediate remedy.
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EXAMPLE:

INVOLUNTARY REASSIGNMENTS AND TRANSFERS

A, Notice of a reassignment or transfer not requested by a teacher shall be
given to the teacher as soon as practicable (normally, except in cases of extreme
emergency at least thirty (30) days before the date of such reassignment or
trensfer) by the Superintendent and/or the principal under whom the employee was
assigned prior to the new assignment or transfer.

B. Within ten days after receipt of such notification, an employee dissatisfied
with his new assignment or transfer may make a request in writing for a meeting
with the appropriate Principal to discuss reasons for the new assignment or trans-
fer. The Assistant Superintendent for Personnel may, at his option, also partic-
ipate in such meeting.

C. Within ten (10) days after any such meeting with the appropriate Principal,
the employee, if dissatisfied with the reasons given for his reassignment or
transfer shall have the further right to request a meeting with the Superintendent
to discuss said reasons, If the Assistant Superintendent for Personnel has not
attended the meeting with the appropriate Principal, the Superintendent may elect
to have said Assistant Superintendent confer with the employee in his place.

D. An employee, whose position prior to the reassignment or transfer does not come
within the jurisdiction of any Principal, shall have the right to request a con-
ference with the Superintendent, and shall make his written request therefor

within ten (10) days after receipt by him of his notice of reassignment or transfer.

B, A representative of the Association may attend either or both of said
meetings if requested by the teacher,

F. Such meetings with the appropriate Principal or the Superintendent shall be
held as soon as practicable after receipt of a request therefor by the employee.

G. If the foregoing procedures have been followed, the decision of the Super-

intendent or the Assistant Superintendent for Personnel, as to whether the
employee shall be reassigned or transferred shall be final.
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PROVISTON: (g) To determine the use of physical plant and other facilities
PURPOSE: To enable the school board to determine the uses of the school buildings
and other facilitles so that the primary consideration fo%:ﬁgé will be in the best
interest of the students and the community. Teacher organization activities should
not preempt educational and community activities under any conditions and contract
provisions that dictate who can and cannot use school buildings violate the intent
of Section 473.1 of Title 20,

EXAMPLE ¢

ASSOCIATION RIGHTS AND PRIVILEGES

Representatives of the Association, the Maine Teachers Association and the
National Education Association shall be permitted to transact official Association
business on school property at all reasonable times, provided that this shall not
interfere with or interrupt normal school operatioms.

The Association and its representatives shall have the right to use school
buildings at all reasonable hours for meetings. The principal of the building in
question shall approve upon being notified in advance of the time and place of all
such planned meetings.

The rights and privileges of the Assoclation and its representatives as set
forth in this Agreement shall be granted only to the Association as the exclusive
representative of the teachers, and to no other organizations.

PROVISION: Controversies over the negotiability of subjects proposed in collective
bargaining by either a public employer or a public employee bargaining agent may be
submitted to the Public Employees Labor Relations Board by eilther party for in-
terpretation under section 968, subsection 3.

PURPOSE: Expecting both the law and the persons using it to be perfect is beyond
reason. The Public Employees Labor Relations Board provides a reasonable means

of obtaining an interpretation of the meaning of subsections (a) through (g).

The most interesting provisions are the two that follow --

MAINTENANCE OF STANDARDS

All conditions of employment, including teaching hours, extra compensation
for duties outside regular teaching hours, relief periods, leaves, and general
teaching conditions shall be maintained at not less than the highest minimum stan-
dards, presently in effect in the school system at the time this Agreement 1is
signed, provided that such conditions shall be improved for the benefit of teachers
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as required by the express provisions of this Agreement. This Agreement shall not
be Interpreted or applied to deprive teachers of professional advantages heretofore
enjoyed unless expressly stated herein.

The duties of any teacher or the responsibilities of any position in the ne-~
gotliated agreement will not be substantially altered or increased without prior
negotiation with the Association.

NEGOTIATION PROCEDURE

Except as this Agreement shall herelnafter otherwise provide, all terms and
conditions of employment applicable on the effective date of this Agreement to
employees covered by this Agreement as established by the rules, regulations and/or
policies of the Board in force on said date, shall continue to be so applicable
during the term of this Agreement. Unless otherwise provided in this Agreement,
nothing contained herein shall be interpreted and/or applied so as to eliminate,
reduce nor otherwise detract from any teacher benefit existing prior to its effective

date,

With no clear distinction between "working conditions® and "educational
policy” and with no employer rights, the teacher organization claims that everything
is a term and condition of employment and, therefore, all school board policies are
frozen for the term of the contract and, with the possibility of getting a prbvision

out of a future contract as doubtful as 1t 1s, possibly forever.
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ITI. An immediate question is, "If L.D. 1157 becomes law, will there be anything
left to bargain?" The following list 1s my opinion of the types of provisions that
would be negotiable. I emphasize that this 1s my opinion because the procedures for
final determination of negotiability are proposed in the bill.

1. Salaries

2. Compensation for extra-curricular activities

3. Length of the teachers' workday

4. Length of the teachers' work year

5. Grievance procedures

6. Teacher rights and privileges

7. Association rights and privileges

8. WNegotiation procedures

9. Timely notice of vacancies, employment, assignment, reassignment, trans-
fer, and promotion

10. Access to evaluation reports and conferences with evaluators

11. Sick leave

12. Temporary leaves of absence

13. Extended leaves of absence

14, Sabbatical leave

15. All types of insurance protection

16. Dues check-off

17. Duration of agreement

18. Various miscellaneous provisions

This list is taken from teacher proposals that have been made in the past
and probably is not all inclusive. I am sure that a clever mind could expand this

list.

- 14 -



IV. 1In conclusion, I would like to point out that the combination of binding

arbitration on matters other than salaries, pensions, and insurance and no clear

L1 1) i

definition of "educational policy," ‘'management rights," or "working conditions"

subjects the statutory role of both school boards and superintendents to the binding
determinations of third parties.

Protection of the public interest by reinforcing the role of elected school
boards and their appointed administrators can be accomplished in two ways. One
is.by listing what is not negotiable as was done recently by the Nebraska Supreme
Court in stating

Without trying to lay down any specific rule, we would hold that con-
ditions of employment can be interpreted to include only those matters directly
affecting the teacher's welfare: Without attempting in any way to be specific,
or to limit the foregoing, we would consider the following to be exclusively
within the management prerogative: the right to hire; to maintain order and
efficiency; to schedule work; to control transfers and assignments; to deter-
mine what extracurricular curricular activities may be supported or sponsored;
and to determine the curriculum, class size, and types of specialists to be
employed. School District of Seward Education Associations v. School District,
199 N.W. 2d 752, (Nebraska, 1972).

On the other hand, the New Jersey School Boards Association has recommended
the following definition which states what is negotiable:

The phrase 'terms and conditions of work" shall mean compensation of every
kind paid or furnished to the employee; the length of the workday and workweek,
rest perlods and meal hours; physical conditions at the place of employment
which affect the health or safety of employees, and fringe benefits as the term
is commonly understood in public employment.

I propose that the recommendation of the Advisory Commission on Intergovern-

mental Relations is a sound approach to a very difficult topic and urge your favor-

able action on L.D. 1157.
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MEMORANDUM

TO: Special Committee on Munleipal Bwployees Labor Relations

FROM:  Suzanne Havens

The follmwing material is taken from the wunilecipal ewployees bargaining
laws of the fifty states. Many states which bave such laws have made no
real attempt to define "working conditions', "conditions of employwment' o
similar terms, when included as subjects of collective Eargaining. If a
state seemed to have made any effort to more closely defiwe the term; I
included the language. Please note that in some states, certain toplcs

are established as subjects of "discussion” and not of "bargaining' ov

"negotiation',



Aleska

SLY, 11:211, Public employees ave vequiced to negotiate with and enter into

written agreemonts with emplovee organfzetions on matters of wapes, hourg,

gnd other terms aund conditions of employwment.

S 11:216, "terms and coaditions of employment'" means the hours of employ-
ment, the compensation and fringe henafits,‘&nd the employer's personnel
pelicies affecting the working conditions of the employeces; but does not mean.

the general policles deseribing the function and purposes of a public employer.

California

SLL 14:220

Sec. 3504. The scope of representation shall include all matters relating to
enp loyment conditions and employer-employee relations, including, but not
limited to, wages, hours and other terms and conditions of employment, except
however, that the scope of representation shall not include consideration .of
the ﬁerits, necessity, or organization of any service or activity provided by
law or executive order.

Sec, 3505, "The governing body ... sh#ll meet and confer In good faith

regarding wages, hours and othexr terms and condltions of employment ..."

Connecticut

West Hartford Educ. Assn, v. DeCourcy, 80 LRRM 2422, Comn Sup. Ct. May 2,19272
"Board of Education is. required to bargain with teachers union regarding

class size, teacher load, and submission of grievances to binding arbitration,

since these topics are mandatory subjects of bargaining5 the State Supreme

Court ruled. However, Bosrd is not required to bargain with such teachers

unfon regarding length of school da§ and school calendar, since these toples

are directly velated to hours of employment, speeifically exewmpted from the



Ny

.

Commecticut Teachers Begotiations bfct. It was further ruled that Roard ig
empowered to detevmine whethar or not theve shall be extracurricular
activities and what such activities shall be, but is required te bargaln
with plaintdff union vegavding assignment of fteachers to and compensation

for such activities, sivce, to that extent only, sald activities are mandatory

subjects of negotiations.

Delawaie

SLL 17:127 (Public employeas)

(¢) "Employment relations' mean matters concerning wages, salaxvies, hours,
vacationsg, sick leave, grievance procedures and other terms and conditions of
emp loyment.,

SLL 17:132 (Public school ewployees)

Sec, 4006, Exclusive Negotiating Representative

(2) An organization certified as the exclusive negotiating represéntative
shall have the right to be the exclusive negotiating representative of public
school employees of the school district in all wmatters relating to salaries,
employee benefits, and working conditions.

(a=1) For the purposes of this Act:

”Salaries”fare defined as the direct coupensation of the employee for his (her)
professional services. '"Employee benefits" are defined as those items
‘contriﬁuting to the employee's welfare, paid by the local school district and
are not subject to income taxation of the emplovee, i.e.; medical and life
ingsurance. 'Employee Benefits" also include a "dues check-off" system,
"Working conditions' are defined as physical conditions of facilities in the
school district building such as, but not limited to, heat, lighting,

sanitation, and food processing.

[



(b) Professional Relations. Noithing in this Chapier shall be construed ss
to prohibit the Board of Education and the exclusive negotiating representa-
tive from nwtwally dgreeinpg upon other watters for discussion ewcept ag
prohibited in Sectiou 40LL (c¢).

Sec. 4011

(¢) NWo public school ewmployee shall strike while in the performance of his

.official duties. TFor purposes of this section, the word “styike'" shall be

deemed an unexcused absence,

Florida

SLL 19:210

Sec. &. Right to organize and negotiate professionally. The teachers bhave

thé right to negotistée professionally with the board and to be represented

by a professional association iﬁ such professional negotiations as to salavries,
‘hours, wages, rates of benefits and other terms of employwnent, curriculum,
student discipline persomnel policies and all other items that affect rights

and responsibilities of teachers..

Hawaii

SLL 21:230

(¢) Except as otherwise provided herein, all matters affecting employee
relations, including those that avre, or may be, the subject of a regulation
promulgated by the employer or any persomnel director, are subject to
consultation with the exclﬁsive representatives of the employeces cpncerned.
The employer shall make every effort to consult with the exclusive represen-
tatives prior to affecting changes in any major policy affecting employee

relations.



() TFreluded from the gub jects of negétiatious arve watters of classification
and reclassificatién; retirvement benefits and salary ranges and the numbery
of incremental and longevity steps now provided by law, provided that the
amount of wages paid in each range and step and the length of gervice
necessary for the incrgmental and longeviﬁy steps shall be negotiable, The
employer and the exclusive vepresentative shall not agree Lo any proposal
which would be inconsistent with werit principles or the principle of equal
pay fLor equal work pursuant to sections 76«1, 76-2, 77=-31 and 77-33, or
which would interfere with the rights of a public employee to (1) direct
employees; (2} determine qualification, standards for work, the nature and
contents of examinations, hire, promote, transfer, assign, and yetain em-
ployees in positions and suspend, demote, discharge, ovr take other discip-
linary action against empioyees for proper cause; (3) relieve an employee
from dutles because of lack of work or other legitimate reason; (&) maintain
efficiency of government operations; (5) determine methods, means, and
personnel by which the employer's operationslare_to be conducted; and take
such actions as wmay be necessary to carry out the missions of the employer

in cases of emergencles.

Indiana
SLL 24:140
Sec. 3, Duty to bargain colleqtively and discuss,

On and after Januvary 1, 1974, school enployers and school employees shall
have the obligation and the right to bargain collecfively the itews set forth
in Sec. 4, the right and obligation to discuss any item‘set forth in Sec. 5
and shall entey into a contract emﬁodying any of the matters on which they

have bargained collectively. No contract may include provisions in conflict



w

with (a8) any right or benefit established by federal or state law, ()
school employer wights as defined in See., 7(a) of this chapter, or {(c)
school employer rights ag defined in Sec, 7(b) of this chapter. Tt shall be
unilavful for a school employer to enter into any agreement that would place
such employer in a position of defilcit finéncing as defined in this chapter,
and any contract which provides for deficit financing shall be void to that
extent and any individual teacher's contract executed in accordance with
such contract shall be void to such extent.
Sec, &. Subjects of Bargaining

A school employee shall bargain collectively with the exclusive rep-
resentative on the following: salary, wages, hours, and salary and wage
related fringé benefits. A contract way also contain & grievance procedure
culminating in final and binding arbitration of unresolved grievances, but
such binding arbitration shall have no power to amend, add to, subtract from
or supplement provisions of the contract.
Sec, 5. Subjects of Discussion
(a) 4 school employer shall discuss wifh the exclusive representative of
certified employees, and may but shall not be required to bargain collectively,
negotiate or enter into a written contract concerning or be subject to or
enter into impasse procedures on the following matters: working conditions,
other than those provided in Sec. 4; curriculum development and revision;
textbook selection; teaching methods; selection, assignment or promotion of
personnel; student discipline; expulsion or supervision of students; pupil-
teacher ratieo; class size or budget approPriations:'Prcvided, however, That
any items included in the 1972-73 agreements between any employer school
corporation and the employee organization shall continue to be barvgainable,
(b) Nothing shall prevent a superintendant or his designee from making rec-

commendations to the school employer.
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Ransa6
511, 26:233 (Public Foployees)

(t) "Couditions of cwployment' means salearies, wages, hours of work,
vacation allowances, sick and injury leave, vuwber of holidaeys, retirement
benefits, insurance benefits, weaving apparel, premium pay for overtiuwe,
shift differential pay, jury duty and grievance procedures, but nothing in
this act shall authorize the adjustment or cgange of euch matters which
have been fixed by statute or by the conditions of this state,

SLL, 26:235 - Existing rigﬁts of public employer not affected. « Nothing
in this act is intended to circumscribe or modify the existing right of a
public employer to:

(2) Direct the work of its cwmplovers

(b) Hire, promote, demote, transfer, assign and retain employees in
positions within the public agency;

(c) Suspend-or discharge employees for proper cause;

(d) Maintain the efficiency of govermmental operations;

(e) Relieve employees from duties because of lack of work or for other
legitimate reasons;

(f) 7Take actions as may be necessary to carry out the mission of the
agency in emergencies; and

(g) Determine the wmethods, means AHd persoanel by which operations

are to be carrried on,

Minnesota
SLL33:248a

(18) The term "terms and conditions of ewployment' means the hours of en-



o

ptoywent, the compensation therefor inc]uding'rringe benefits except
retirvement contributions or benefits, snd the employer's persoanel
policies sffecting the working conditions of the emploveeas. In the

case of professional employees thé term does not mean educational po-
licies of a school district, The terms in both cases are subject to the
the provisions of Sec, 179.66 regarding the rights of public cwployers and
the scope of negotiations.

SLL 33:248d Rights and obligations of employers. -

(1) A public employer is not required to meet and negotiate on matters
of inherent managerial policy, which include, but are not limited to, such
areas of discretion or policy as the functions and programs of the eémployer,
ite overall budget, ufiliz&tions of technology, the organizational structure
and selection and direction and number of personnel,

(2) A public employer has an obligation to meet and negotiate in good
faith with the exclusive representati?e of the public employees in an ap-
ﬁropriate unit regarding grievance procedurés and the terms and conditions
of employment, but such obligation does not compel the public employer or
its representative to agree to a proposal or require the making of a con-
.cession,

(3) A public employer has the obligation to mect and confer with pro-
feasional empleoyees to discuss policies and those matters relating to their
employment nor included upder Sec. 179.63, sgbdivision 18, pursuant to

Sec. 179.73,

Pennsylvania

SLL 48:226

Article VIT
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Scope of Bargaining

Section 701, Collective bargaining is the pe%formance of the wutual
obligation of the public employer and the representative of the public
emploveas Lo meet at reasonable times and confer in good faith with res-
pect to wages, hours and other terms and conditions of employment, or
the negotiation of an agreeweat or any questions arising thereunder and
the exeéution of a written contract incorporating any agreement reached

but such obligation doeg not compel either party to agree to a proposal

or regquire the making of a concegsion.

Section 702, Public employers shall not be requived to bargain over matters
of inhevent managerial policy, which shall include but not be limited to

such areas of discretion or policy as the functions and programs of the
public employer, standards of services, its overall budget, utilization

of technology, the organizational structure and selection and dirvection

of personnel, Public employers, howéver, shall be required to meet and
discuss on policy matters affecting wages, hours and terms and conditions

of employment as well as the impact thereon upon request by public em-

ployer representatives,

'Section 703, The parties to the collective bargaining process shall not
effecp or implement & provision'in a collective bargaining agreement if
the impiementation of that provision would be in violation of, or incon-
sistent with, or in conflict with any statute or statutes enacted by the
General Assembly of the Commonwealth of Pennsylvania or the provisions

of home rule charters,



Scetion 706, Nothing containced in this sct shall impair the employer's
right to hire employees or to discharge employvees for just cause consistent

with existing legislation.

South Dakota

i

From an inquiry on what comprises "other conditlons of employment!,
the Attorney General held thgt the term applies to conditions of em-
ployment "which materially affect rates of pay, wages, hours of cmploy-
ment and vorking conditionsg'., (Attorney General's Opinion No 72-10,

issued Mavch 21, 1972).

See also LR > 54,201 for Court rulings on the same subject matter.

Vermont
SLL 56:221 (State employees)
Sec. 904, Subjects for bargaining.

(a) All matters relating to the relatiouship between the employer and
employees shall be the subject of collective bargaining except thosc matters
which are prescribed or controlled by statute, Such matters appropriate

for collective bargaining to the extent they are not prescribed or coun-

trolled by statute include but are not limited to:

(1) Wage and salary schedules to the extent they are inconsistent with
rates prevailing in cowmmerce and industry for comparable work within the

state.
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(2) work schedules relating to assigned hours and days of the weel;

(3) use of vacation or sick leave;

(4) general working conditiouns;

(5) overtime practlces;

(6) ruies and regulations for personnel administration, except the
following: rules and regulations relating to persons exempt from the
classified service under Sec. 311 of this title and rules and regulations
relating to applicants for vmployment in State service and employeces in
an initial probationary status including any extension or extensions theres
of provided such rules and regulations are not discriwinatory byireason
of an spplicant's race, color, creed, sex or ﬁétional origin.

(b) This chapter shall not be construed to be in derogation of, or
contravene the spirit and intent of the merlt system principl&s and the

personnel laws,

SLLS6: 232 (municipal employees)
(11)  "Managerial perogative' means any nonbargainable matters of inherent

managerial policy,

(17) '"Wages, hours and other conditions of employment' means eny condition
of employment directly affecting the economic circumstances, health, safety
or convenience of employees but excluding matters of managerial prerogative

as defined in this section.

Washington
SLL 58: 242: (Teachers)

Sec, 28.72.,030, Negotiation by Representatives of Pmployee Organization -



1
it

suthorized « Subject Matter. Representatives of an employee organi-
zation which organization shall by secret ballot have won a ﬁajority in
and election to represent the certified ecaployees within its echool
digtrict, shall havevthe right, after using established administrative
channels, to meet, confer and negotiate with the board of directore of
the school district or a committce thereof to communicate the considered
proféssional judgement of the certified staff prior to the final adoption
by the board of proposed school policieslrelating to, but not limited

to, curriculum, textbook selection, in-service training, student teaching
programs, personnel, hiring and assignment practices, leaves of absence,

salaries and salary schedules and non-instructional dutiles,



Correspondence Concernlng Scope of Study

1. Sumner J, Coffir

1. Need for both sides in negotiations Lo develop proper attitude - trust

1
and coafidence - . Feels thie lacking in Beddeford decision.
2. Proper roles, varying aspects of mediation, fact Ffinding and arbitration,
and availabilities thereof, should be better spelled out, more advantageously

utilized and implemented,

2 Marion ¥, Martin

1. Basic problem is conflict between Public Ewployees ﬁabor Relations Law
and fact that school boards have no fiscal autonomy, can't make final de-
cisicns affecting budgets, which are approﬁed by towns. Could either give
board autonomy or make city government part of management negotilating teanm,
2, Another problem is that schoél year overlaps 2 fiscal years.

3. Sees no problem on limiting areas of negotiation, Should be left to

good faith bargaining. Board should settle on case by case basis,

3. Stanley Devins

1. Committes might want to consider changes in the fact-finding procedure.
May at times involve on the spot wmediastion and settlement. Law should rec-

ognize this.

4, John Marvin

1. Area of what is negotizble, Should study history of NLRB in this regard.
Does not recommend definitive list.

2., Fact-finding. Recomnrends elimination of this step.

3. Strike right-bindlag arbitration as algernatives.

4. Board should have immediate iniunctive power.

5. Agency shop provisions should be included.



Summary - Scope of Study

Page 2

1. Scope of bargaining - feels chh should be left to the Board, needs
flexibility to proceed on a case by case basis. I2 sure courts will
cooperate here.

2, B 968 - 5B - refers to procedure re prohibited practice éomplaints,
gervice of copy end notice of hearing. Feels 7 day notice period might
in future create problems i.e. work stoppage.

3. Tlacewment of Board in Labor and Indﬁstry. Mo préblem-to date;, but if

Board independent may be less sensitive to external goverrmental pressures.

Parker Deneco

At first recommended confinement of study to area of Biddeford decision.
Later phoned again to confirm W. Cory's comments, also expressed concern

about § 965 - 7 - E, wishes "mediation' included before fact finding.

Roger Snow
Recommended consultation of Fish report for his ideas. Most of his

recommendations would be covered by the Federally funded study.

Joseph Chandler

Would like to see study of four general problem areas. 1) Inherent

managecial rights; 2) Problems of determining 'just.cause'; 3) Views concerning

the strike in the public sector; 4)The spelling out of impasse resoclution pro-

cedures. ~ Each of these areas is discussed at gome length in Mr. Chandler's

letter,



Summary = Scope of Study
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g, Sawin Millett

Recommends clarification of the "educational policy" provision of the
present statute to provide guidelines for all persons and institutions
"touched by collective bargaining. (See attached statement provided by the

Maine School Management Association).

10, Dr. Carroll McCary

Would like to see study of three major areas;

1) Redefinition of the negotidtions process and the subjects for re-

-

negotiation;

2) the areas recommended for study by the special committee which studied

L.D. 1974;
"3} the relationship between a possible fair emp loyment practices section
change in T, 20, and the Public Employees Labor Relations Law.
Detailed discussions of each of these areas is included in Dr. McGary's

communication,



MAINE SCHOOL MANAGEMENT ASSOCIATION
15 Western Avenue Augusta, Maine
Recommendations for Changes in Chapter 9-A, Title 26, M.R.S.A.
submitted to the

Joint Select Committee of the 106th Legislature

In enacting the Municipal Public Employees Labor Relations Law, the 104th Maine
Legislature intended that "educational policy" be excluded from the collective
bargaining process and, rather, be subject to a meet and consult provision. Legis~
lation was filed in both the 105th and 106th Legislatures for the purpose of de-
fining "educational policy" in order to establish guidelines for those who adminis-
ter or function under the provisions of Chapter 9-A of Title 26, M.R.S.A.

Thé Maine School Management Associlation prays that the Joint Select Committee
will recommend legislation that will clarify and define the policy area. The
following points are submitted in supéort of the need for this improvement in
Chapter 9-A.

1. The exclusion of "

educational policy” from the collective bargaining pro-
cess by the 104th Legislature has merit because it protects matters of public policy
from the compromises of bargaining, The rights of the products of our educational
system ~ children and young adults - must be inviolate and must be protected by both
the Legislature and those persons who are elected by the public with the statutory
duty to manage the schools.

2. The stated purpose of Chapter 9-A of Title 26 is ''to promote the improve-
ment of the relationship between public employers and their employees , . .'" There
being no uniform basis for determining what constitutes a policy matter, Chapter 9-A
is leading to controversies and schisms between school boards and teachers which
can only have a negative impact on the education process. Lack of harmony and lack

of unity of purpose will destroy the school board-teacher relationship to the

detriment of the consumer.



Page 2

3. Guidelines must be set by the Maine Legislature. This point is re-empha-

sized in the opinion written by Justice Weatherbee in the case of City of Biddeford

v Biddeford Teachers Association,

"There are many features of the bill (Chapter 9-A) the cumulative effect of
which appears to us especially to demand that the Legislature include standards
which will effectuate the carrying out of its purposes. The Act distinguishes be~-
tween the arbitrators’' authority as to disputes involving educational policy and
those concerned with working conditions but neither educational policy nor working
conditions is defined by the Act."

4. L.,D., 1974, which was enacted by the 105th Legislature but vetoed by Gover-
nor Curtis, provided for realistic standards for determining educational policy.
Minnesota and Pennsylvania have gimilar provisions.

5. L.D, 1157, filed, then withdrawn, during the regular session of the 106th
Legislature, proposed standards for '"management rights' which would have applied
to all public employers and public employees. The provisions of L.D. 1157 were
patterned after the "management rights'" recommendation of the Advisory Commission
on Intergovernmental Relations (ACIR). This recommendation, in whole or in part,
is incorporated in legislation governing public employer-employee relations passed
in Kansas, Montana, Hawall, Indiana, and Nevada as well as the Personnel Board
Regulations of New Mexico, the charter of New York City, the city code of Baltimore,
the Executive Order governing relatioms in the District of Columbia, and in a num-
ber of federal service contracts including the Postal Service and I.R.S.

The ACIR published its recommendations in 1969 and followed with model legis-
lation for both public sector "meet and confer" and 'collective bargaining" in 1971,
The ACIR recommendations and collective bargaining model should be reviewed and
judged on their merits. The Maine School Management Association views them as a
realistic guide in designing guidelines for public policy and educational poligy

matters.
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6. Analogies between public and private sector bargaining are often 'mythical
and misleading."” TFactors such as the interests and fragmented authorities of public
employers and the constraints on collective bargaining are substantially different.
The goals that teachers and their associations hope to achieve through collective
bargaining are not only different from employees in the private sector but are
different from those of other public employees. As a result "educational policy"
needs to be defined.

7. The Governor's Study Committee on L.D. 1974 which met during the fall of
1972 recommended that ''a study and review of the entire public employees labor re-~
lations law should be undertaken by the Legislature itself with ample opportunity
for testimony and expert opinion from the interested parties.,”" The Maine School
Management Association stands ready to provide additional information and testimony
to the Joint Select Committee on the matter of educational policy vs working con-~

ditions and the related implications of binding arbitration,

The‘above factors weigh heavily on the future impact of collective bargaining
on public education in Maine. The Maine School Management Association strongly
recommends that the Joint Select Committee thoroughly study the ''educational
policy" area for the purpose of recommending legislation that will provide guide~
lines to all those persons and institutions touched by collective bargaining in

Maine education.

9/26/73



STATE OF MAINE
DEPARTMENT OF TEE ATTORNEY GENERAL
AUGUsTA, MAINE 04330

JoN A.Lurp

ATTORNEY GENERAL ) October 24, 1974

Honorable Wakine G. Tanous
Chairman, Judiciary Committee
State House

Augusta, Maine 04330

Dear Senator Tanous:

Thank you for your recent letter concerning
spending limitations on initiative and referendum
campaigns.

I understand your first guestion to be what,
if any, spending limitations are presently imposed
by Chapter 35, Title 21 M.R.S.A., upon initiative
and referendum campaigns? The answer to that guestion
is none.

21 M.R.S.A. § 1391-A requires the reporting of
receipt of all contributions and expenditures made
in connection with any public referendum of direct
initiative legislation or the state-wide public
referendum of any statute. Chapter 35 of Title 21
makes neither an explicit nor an implicit limitatiam
on the amount of such contributions or expenditures.
The last paragraph of § 1391 provides:

"Any references in this chapter to the
promotion or defeat of a candidate includes
the promotion or defeat of a party, principal,
initiative or referendum guestion.”

Such a reference to candidates cannot be construed

as an adoption by reference of the limitation upon
expenditures imposed upon candidates in § 1395, sub-§ 3,
for several reasons. '
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First, § 1395 specifies a variety of limitations--
one set for primaries and another set for general
elections; the limitation also varies in accordance
with the number of votes cast for each such office in
the preceding general election. Such a variety does
not lend itself to adoption by reference. It also
does not seem likely that the Legislature intended
by the reference in the last paragraph of § 1391 to
equate the total prior vote for the same office with
the total prior vote for the same referendum question
in view of the singularity of such questions.

Second, the questioned limitation may constitute
a restriction upon the right of the general citizenry
to freedom of speech. This right is guaranteed by
the First Amendment, Constitution of the United States,
and by Article I, Section 4, Constitution of Maine.
This has long been deemed a preeminent right and one
which is fundamental to a free society. See, e.g.,
NAACP v. Button, 371 U.S. 415, 433; NAACP v. Alabama,
357 U.S. 449, 463, 464; Healy v. James, 408 U.S. 169;
U.S. v. Robel, 389 U.S. 258; Sweezy v. New Hampshire,
354 U.8. 234, 250, 265; Miller v. Alabama, 384 U.S.
214, 218; Monitor Patriot Co. v. Roy, 401 U.S. 265,
272; Dombrowski v. Pfister, 380 U.S. 479, 486;
Pickering v. Board of Education, 391 U.S. 563, 573;
Wood v. Georgia, 370 U.S. 375; Organization for a
Better Austin et al v. Keefe, 402 U.S. 415;
N.¥Y. Times Co. v. U.S,, 403 U.Ss. 713; U.S. v. C.I.O.
335 U,S. 106, 121; Talley v. Cal., 362 U.S. 60;
Schneider v. State, 308 U.Ss. 147; and Opinion of the
Justices, Me., 306 A. 2d 18. '

All laws in restraint of liberty are to be strictly
construed. In re Pierce, 16 Me. 255.

Your second question is: "Does the coverage of
this statute extend to reporting contributions and
expenses during the period when signatures are being
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gathered for petitions to initiate these processes?"
The answer to that question is affirmative.

21 M.,R.S.A. § 1391-A, in pertinent part, reads:

"Notwithstanding any other provision of
law, any person, corporation, public or private
utility, association, governmental agency or
political committee accepting or expending
money, to initiate, promote or defeat the
public referendum of direct initiative
legislation within the meaning of the
Constitution of Maine or the state-wide
public referendum of any statute shall be
required starting on July 1, 1973 to file a
report detailling the source, amount and
date of receipt of all contributions and
expenditures made in connection with any such
referendum thereafter at the end of each
month during such activity to file a report
similarly detailing all such contributions
and expenditures for that month."

Thus, the statutory reporting requirement includes
"accepting or expending money, to initiate . . . .
the public referendum of direct initiative . . . .
or the state-wide public referendum of any statute
« « « ." The phrase, "to initiate," encompasses
the process of circulating petitions for the
requisite signatures.

I understand your third question to be: Would
limitations on spending in the initiative and referendum
processes violate the provisions of the First Amendment
of the United States Constitution and of Article I of
the Constitution of Maine? 1In my opinion, it is quite
likely that any statute which imposed any limitation
on spending in the initiative and referendum processes
would raise a grave question of violation of the right
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of free speech guaranteed by the First Amendment,
Constitution of the United States, and by Article I,
Section 4, Constitution of Maine. As stated by the
Supreme Court of the United States in Mills v. Ala-
bama, 384 U.S. 214, at 218, "a major purpose of that
Amendment was to protect the free discussion of
governmental affairs." 1In that case, the Court
struck down a statute which made it a crime for a
newspaper editor to publish an editorial on election
day urging people to vote a particular way, stating,
at 219:

"It is difficult to conceive of a
more obvious and flagrant abridgment of the
constitutionally guaranteed freedom of the
press.!

In Organization for a Better Austin v. Keefe,
402 U.S. 415, 419, the Court said:

"Any prior restraint on expression
comes to this Court with a 'heavy presumption'
against its constitutional validity." Also
see N,Y., Times Co. v. U.S., 403 U.s. 713,
714; U.S. v. C.I.0., 335 U.S. 106, 121;
and Schneider v. State, 308 U.S. 147; and Valley
v. California, 362 U.S. 60, 66.

Such a restriction upon the full exercise of speech
would require a clear showing of a compelling '
governmental interest to sustain it. See Opinion of
the Justices, Me., 306 A. 2d 18, 21. A mere assertion
that such a statute was enacted to maintain the purity
of the electoral process would not necessarily suffice.
The report of the Legislative Committee investigating
this problem should clearly establish the nature of the
evil and the proposed Act should deal narrowly and
precisely with that demonstrated evil. 1In this
connection, it should be noted that there may be
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significant differences between an office candidacy
campaign and a referendum campaign. For example,
political activity in connection with referenda is
expressly excepted from the prohibition of the
Hatch Act. See 5 U.5.C. § 7326, and CSC v, Letter
Carriers, 413 U.S. 548, and Broadrick v. Oklahoma,
413 U.5. 601.

I trust that the foregoing comments will aid
your Committee in its deliberations. If I can be
of any further aid to you in this matter, please
advise me.

Yours very truly,

/}
54#V7<ihébl¢//

JON A. LUND
. Attorney Genera

JAL/jwp

cc: Honorable Wakine G. Tanous
One Spruce Street
East Millinocket, Maine 04430



oN i THOEFORD
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BIDDEFORD THAC LATTON ET ALS.

BIDREFORD ASBOCTATION

ORD BT ALS.

BOARD OF EDUCATION OF CITY OF BIDIEE

WERRNICK, J. Agreeing in pert and disagreeing in part with the
s X & *)

[
opinion of Weatherbee, J.)
T concur in the conclusions reached in Part One of the
opinion of Mr. Justice Weatberbee.

£ '

I dlsagree, however, with Part Two and its conclusion
that'hho statvutory provigions for binding arbitration must be
nullified a5 an uncons stitutional delegation of powers leglslative
in natureo: My opinion is that ths legiglatur@ has copstitutionally

K ]

utilized arbitration,and judicial interfarence with the legislative
program is unwarranted.

lative powers nnotes

LJ

"Unconstitutional delegaticn of legis
that in a givan ingtance the legislature hag transferred a portion
of its legislative power to another body in contravention of

rinciples derived from the congtitutional vesting and separation
: : g

o

of the three polar categories of soverelgn power: legislative,

judicial and executive.



fifty years the “uwnconstitutionsl delegation

Fory one

doctrine hag been developad larcely in relation to the sovereign'

exercise of "police powsr" exwternally to control and rzgulate

I3

private perasonal and properis

)

In the instant statubte goverelignty sppears in a different

role. Here, its concerns are directed fundamentally inward to

meet internal problems arising from governmental Ffunctioning as
an "employer! of "employees" in the "business" of providing

eassential services to the public,

e a paucity of judiciazal avthority on

"ﬁglegaLion”queutlonw Since the dunlu;un of the instant case

thus entails a large messure of plopeering, anal sia should not
g ! o )

assume that principles of "delagation" rmulated re l tive to "police

power"‘problems are auntomatically appliceble at all, or with full
scope, to the present issues. Inguiry should probe deeply to assess
whether, and the extent to which, "delegation" principles affecting
the exerclse of the police powers of government should be transposed
into the separaste realm of govereignty's internal "employer-
employee" relationships in the xend@fiﬁq of eggential public
services, both as a general matter and ag sp@cifically crystallize
in the particular statutory program now undern scrutinya
I
Before American life had been substantially affected by the

political, social and economic complexities of the industyial



3.

reyolution, the constitutional vesting of the "law-making" power

the "legislature"

P

of sovereignty in a specific body,

{

was conceived to reflect, literally, the dogma of Jdohn Lockes

"The Legigslature neither 1
|

£

1

powar of making laws to anybody else © pass 1t but

wheayre the people have."

Soon, the bur”@Qnimg needs and exigencies of the latter paxt
of the niﬁ@té@mth century caused enormous extension of the scope
of governmental polics‘pmwar regulation and necessitated that
broad discretionary auvthority be granted to bodies other than the
legislature. In the face of this development. adherence to the

Locke dogma created a dilemma which, at first, the courts sought

to resolve by giving 1i

S

p-service to the dogma while escaping its
practical strictures with the wationalimation that to delegate to

another body only a power to "fill in details" ox “find facts"

Tl

s not really to transfer "legislative' power. Illustrvative of

thig earlier approasch ave casesg such as Locke's Appeal, 72 Pa.

491 (1873); Field v. Clark, 143 U.S. 649, l2 g.Ct. 495, 36 L.Ed.

294 (1892); and in Maine, State v. Butler, 105 Me. 91, 73 A. 560

As twentieth century pressures becams heavier, the courts
were ultimately driven ﬁO the recognition that under the fiction
that only "facts were b@ing found" or "detalls being filled in",
they had been sustaining,.with increasing frequency, expansive

grants of power unguestionably "legislative" in character.



o

hecane apparent that fiction must.ﬁa digcarded to avoid
confusion and erxrrxor. & new approach was necessary by which
twentieth century needs could be met raaliegtically but yet
consistently with preservation of the cesential sgpirit of the
constitutional veating and sepasration of the polar categories of
sovereliygn power.
Interestingly, in the mid-nineteenth century a State Court,

[ 3

with remarkably prophetic insight, had provided the root concept

for such undeytaking. In People v. Nevnolds, 10 Til, 1 (1848)
the Illinois Court had obgerved:

"o o » Foew will be found to insiet, that whatevex

the legislature may do, it shall do, or else it shall
go undone. . . . it may etill avthorize others to do
those things which it might propaxly, yet can not
understandingly or advantageously do itself. Without
this power legimlation_woulﬁ hecome oppraessive, and

. o« . lmbecile. . . . but in doing this it [the
legiglature] does not dJVQﬂt iteelf of any of its
original powers. It stll¢ possessas all the

auth ority it ever had. {pp. 13, 20 and 21)

Seventy years later, the message, more frequently heaxd,

was amplified-—and by ancther State Conrt. In State v, Whitman,

196, Wis. 472, 220 K.W. 929 (1928) the Wisconsin Court perceived
that (1) necessity had ve qnsred "delegation®, and "ﬂro smdeleqnt1an"
of the powars of government; (2} to accomplish it the courts, by

"one pretext oy another", had been upholding externsive delegations



of legislative power; (3) aveidance of "confusion ond erzor", and

a "logical and symmetyicsl develepment" of adminictrative law,

demanded that a new approach be adopted, abandoning the pretense

Lling in "details" and acknowledging tha

fae L
s

of "finding facts" and £
legislative power, as such, iz constitutionally permissible of
&elegatioﬁ under appropriate limitations to check agsirst AU HE woee
the most potent of which is the legislature's retention of power
to revise or withdraw the power granted; (4) if a pxosﬁ&ctiva
legislative "standard" ig to be uged as a device to confine
administragtive autherity, the subjeﬁtumatter under regulation will
.'often allow as feasible only a genervalized ”staﬁdarﬁ"g and (5)

the "standard" need not be gxpressly stated but may be imﬁlicit

in the overall statutory contextul

substantially upon a course being charted almest simultaneocusly -

observed: "While the statute dosg not in terms provide that the
commisgsioner of insurance ghall exercise a sound and reasonable
discretion in the disapproval of proposed rulég and regulations,
that condition is necessarily implied. As has been soid many
times, in many cases administrative officers or bodies must act,
not only within the field of their statutory powers, but in a
reasonable and orderly manner, . . . . The rule of reasonableness
inheres in every law, and the action of those charged with its
enforcement must in the nature of things be subject to the test
of reasonableness." (pp. 242, 943)



by the Supreme Court of the United Sta

296 U.5, d94, 48 @_.CL.

e decl [ERRuIY

germinated in

fadersal appreach to the problems of

264 U.H, 32, 40, 44 5000 283, 68 L.Rd.

1924 in

the Supremes Court of the United States,

Stranshan, 192 U.S.

4770, 24 S.Ct. 349, 48 L.ES. 525 (1904), had begun to talk explicitly

of delegation of powers

of the congtitutional permissibili
avowedly "legislative" so long as congsent of the governed is
channeled through the lrgsizture o be a continuing indirect source
of cantrol over the actions of a body not immediately wresponsible
to the people. The mechanisn concelved to serve thiS”conduit
funetion was the progpective prescription by the legislatuxe, as

the people's delegate, of a “"primary standard" to confine the

legislature's delegate.

£

Bampton & Co. v. United Stetesg developed this into the

full-blown principle:

“If Congress shall lay down by legislative act an
intelligible principle to which the person or hody
authorized to . . . [act) is directed to conform,
such legiglative “ﬁt’an is not a forbiddan delegation
of legislative power."” (p. 409) (emphasis supplied)

Thus, the Court in Hampton & ¢

recognized that the

tran fer of legislative power filL not, as such, produce



constitu t“i onal infirmity: it is rather the manner of the
transfer--whether it places wbridled legislotive asuthovity in

a hody not responzible to the electorate and thus precipitates the
potential for an Eib.‘_li(."l.}\l:[‘:;.T'_.S'ﬂ‘l'i'% off powar {the primary evil sppichended by
Montesquieu and Locke to requive the ﬁrmtectjmnﬁ enbodied in the
cohceptes of “sgeparation" and "checks and balances),®

In Panama Refining Co. v. Rysn, 2903 U.§. 388, 55 S.Ct. 241,

79 L.Ed. 446 (1935) and Schechter Poultry Corp. v. United Stat
205 U.8. 49If5, 55 §.Ct. B37, 79 L.Ed. L%70 (1935), and Guen though
these decisions represented the amlitarybiNStanCam in which the
Supreme Couptlof the United States had struck ben_comgresaiﬁnal
"delegation", the Court reaffirmed the "intelligible princ;ple“
approach--with the furthey development that the “principle" need
not he expressly stated by the_legiﬁlature but might be regardéd

as legislatively impliedag

2 The language of Chief Justice Bughes, writihg for the majority
in Panama Refining Co. v Ry&nf Was : "We examine the context
to ascertain if it furnishes a declaration of policy or a
standard of action, which can be deomed . . . to imply what is
notthere expressed." (p. 416) In dissent Justice Cardozo
explicitly added: "I concede that Lo uphold the delegation there
is need to discover in the terms of the act a standard reasonshly
clear whereby discretion must be governed. I deny that such a
standard is lacking . . . when the aclt with all its reasonable
implications is congidered as a whole.," (p. 434)

Reiterating the clear permissibility of finding standards
implicit, Justice Cardozo said: "The prevailling opinion concedes
that a standard will be as effective if inported . . . by reason-

able implication as if puf there in so wany words." (p. 435)

0
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Subgeruent evaluations 1in the federal Courts saw the most
| 1]

general of "standairde" relied upon to suagtain the constitutionality

-

of large delegations of legislative powar. Ea ghown by ¥Yakus v

United States, 321 U.S. 414, 64 6.Ct. 660, 88 L.Bd. 834 (1944)

and pmeric

Commission, 329 U.S. 90, 67 §.Ct,. 123, 2L L.Bd. 103 (1%«6), the

{mcuq wee upon whethey the legislature had imposed, ewplicitly

or implicitly, a check on absolutism by an “"intelligible
principle” by which the de legated powax

"is . . '« canalized within banks thai keep it frmm'
overflowing." Cavdozo, J., conpcuvring, in ﬂggu“ﬁ ______
Poultyry Corp. ve United States, 295 U.s. 495, “blr

55 8.Ct, 837, 19 Lak

d. 1570 (1935)

To the objection raiped in Anerican I*rwm" & Light Company

that Congress had, in effect, bascaupe of vaguenegs and generality,
allowed "unlimdted whim” and "unfettered dlgceretion" to the

Securities and Bxchange Commigsion

Mto decide whose property shall be taken or destroyed
©oand o what exbent®  (p. 104),

the Supreme Court of the United State aﬂwwerga that (1) in

ther conteunts "standards" as hroad and indefinite as "public
intereét,“ "juat and reesonable rateg, "unfair methods of
competition" or even “"velevant factorsg" had hoen approved as
adequate linitations upon the ewercise of arbitrary power (p. 105);

(2) the judicial spproval acecorded thege broad standards veflected



s "necegsity”, imposad by cong econcinic and socisl problems,

whiich

Lo oo

o o it o . . becomes constitu-

tionally ¥ Congraas iy delineates the
genersl PR v which 1s to apply it,
and the thi Ej{‘s'l aed author: ty”

(p. 105)

o~

~~the protection of private rights being left, primavily, to

judicial review

"to test pelicy in the light
of these legis! ive declocations” (. 105);

and (3) p“Jstaibla sources to derive snd provide meaning for

the concepts

"the purpose of the 2Zot, ite factual background
and the statutory context {(p. 104)

In the state courts a similar trend was plainly discernibl
notwithstanding that state courts tended to be more prone than
the federal to nullify delegationg--often revealing strange

oy

internal inconsistencies within a given body of decisions.

3 A paxtial e Xp]&ﬂdtLﬂn might be that the gpecific subjedit-natter

which most frequently comes before state tribunals involves an

overlay of additional and uniqus problems not enulreJy answerable

by use of the "standards" conception ag the sole criterion of
"delegation" and requiring special emphasis upon prevention of
arbitrary and capriciocus action--as, for example, licensing
controls over the right of a person to earn a living in a
profession, trade or business (in which one's peesrs often sit
on the adninistrative tribunal heving the licensing, or revocat
power--thus giving rise to likelihood of the influence of
friendship or self-interest); or situvetions inveolving zoning
boards of appeals and their authority to decide exnceptions or

valid

'OI!,
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"delegation®

b

discarded ite JrOwWE

~

wlegated by the legiglature to

avthority may nolt at all be

tribunale may be permitted

another body and that

only to “find Frankly ecknowledglng

that s

"There are many -
hag delegated to an adminl }a“‘ULV“ hoady uuthurﬁiy
to uvse lts discretion ar :

€ L ©

this Court concluded that it must be held justifiable in

" admind iu “tioﬂ 11y nuﬁamab‘y

in the process

variances (and in which inberes the potentilal for favoritism and
digarimination resulting from the influence of small pressure

groups or other aspsots of local pui1x log) . These unigue
j i e in the

create ]
of power--the worse be 26 i ) € €
therefore, wnexposable by judlcial review 1f the power is not
adeguately contained; and € ¥ aggravated because in
these typwes of pngcowd'ur “TJy an obsaence of
evidentiary hearir 2 procedural controla,

danger of




Bl

and
"“Yhore moust be that delegation of povey pufflcient
to the end that a prope: ¢« o« administration nay

oconr.”  (p. 4106)

The approach of Kt teat the wvalidity of the

delegation of legislative power in the termsg that (1)

"it ig inmportant that there exists in
o BY

@
adeqguate procedural safoeguards

and (2) the
"legislature sets the standard." (p. 416)

L. alsoy  Emith v, Spe

Me,, 253 A.2d 701 (1969) dealing

with delegation of the power of eninent domain.

In a dissenting opinion in Arizona v. Califc Orni a, 373 U.8.

546, 83 §.Ct. 1468, 10 L.B.2d 542 (1963) Justice Harlan, jolned
by Justices Douglas and Stewart, incisively "LH[lZUid]Z‘J,. zed the -
rationale by which the “"intelligible principle", or "primacy
standard", mechanism for the delegétion.of subaﬁantial legislative
power to a body not directly responsible to thg_electurate may

be deemed to fulfill the essential spirit of the constitutional
provisiens concerning the vesting end separstion of the polar
powers of zovereignty to achieve "checks and balances.® Justice

Harlan said:

o . e

See: Waterxville Hotel Co:
241 A.2d 50 ( 19 L_\U} H J
Examination in Ovtomestiy

(’97").
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(4) expansive latituds for discrotion and jud Lounder &

generalized

L a

powaey regulat 3

Gr Unwa

are

thmy masT bﬂ Yﬂa&uk

1dw o

muech a part of
{p. 387)
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Tn the present situation, then, attention mugt ke concentrd

upon the. extent to which the ghove dalinested general, and
specific, concepts (as developed in the realm of the police

power control and regulation of private rights) have reasonable

applicability to govermneni when it is acting as an “emnployer"

of "employees" engaged in the "business" of providing essential

'

gservices to the publicwwthis being an ares in which the police

i

a not an inherently promin@nt

ot

power regulsa ilnn of private rights

factor.

Initially, sassegssment mist be made of whethes powers

1

here granted to"ad hoc" arbit:

ators operate in & domain so
attenuated in ite relationship to "law-making" activity--and,

ecipitate the kinds of value

therefore, cutside areas likely Lo px



4.

Judgmente which demand channsling the consent of the governed
J 4 i :

contirol-«that

through the legislature ss o contim

oy "intelligible principle®

inglistence upon a "primagy

becomes realisbically um

As clavified in Part One of the oplnion of My, Justice
Weatherbeé, wﬁen the foous is steloetly upon the inﬁernalitigw‘of
sovereignty separately end indepsundently of ewirapolations affecting
the rights of the general t‘:i’é;:i.r;:‘em:y, the soverelgn {ac:f:ing through

the legislature) is free to adopt & policy by which it gives an

advance consent that its own "employver-employea® disputes be

resnlﬁaﬁ by the binding determinations of persons gexving only

‘wd hoc"py and who, precisely for this reason that they are not
continﬁing qovernpental officisls, are capable of b@ing regqrded
by the employees of govereignty as free of its direct, or indirect,
pregsuraes or controls.

To the extent, therefore, that sovereignty, as one party,

and its "employeeg® as the othsr party, both £ QQ;XMQQHQQHE to
submit to "ad hom“binﬂing axbitration areas of controversy
lacking significant EpilinV$£ into other gpheres in which it
is thought necessary to preserve the consent of the governed as

n indirect monitor of the exercige of legislative power by a

5

body not eleclted by the people, an approach which demands a

legiglatively presceibed "primary staondard” might be digpensed



with-~reliance
gafeguards and
irrespongible,

In the pregent gsituation, however

in the ares of internal governn

]

ships,

tional infirmities were we to forego reliance upon the combi

of a before-the-fact

First, notwit

,‘J.

tes own advance conssent

sntal employs

seent which could

ing arb

15,

Lo provent

even though wa a

. ol

~employae relation-

.

o~

e

-

pu
t

develop potential const

"primaxy standard", o

review.,

thetending that sovereignty has here provided

itration should the teacher

employees veguest it, soverelgnty hag not made choice by the

teachers the

"either party”

s

SN

¥

~

arbitra

-

of the teacherg to participate is an unfair labor practice

the combined effects of Sectiong 964

Because the statute empowers the

"binding arbitrati

5.5 §965-4 provides that

-
;»\ -
<
-
o}
-
o
o
jor
t

on is reguested by the public employer, a refusal

and 965,

public emplover

to for¢e binding avbitration againgt the will of the

teachers, it is, in this respect, a "police power”
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Nevertheless, even as thus carefully linited, the area of

"working conditions" which is subject o hinding arbitration can

o

involive suefficient overlap with the sphare of "educatiopal poelicies

(see infra, pp. 28, 29) to precipitate for decision guestions ag ©o

#y o

the statute's constitutionality should the consent of the governed
not bhe t 1, snenitied to the arbitrators by a "primary stacdard® ov

! :i,r;t@,'I,Li.g:i,‘ijlc-_-s principle® prospzctively prescribed by the legislature,
In addition, insofar ag “"working conditiona" (otheay ez "enluries,
pensions and ingurcance') can agta%l financial costs, they goonevate

f

ral fiscal policy aud which, therefore,

overtonas which beat upon gens
affect the personal and properiy rir,:,i}"a‘.t:s of the citizenry (1) in the
availability, as well as the guantity and guality, of all essential
public services and {(2) in the taxes which the c;it.iz;(:;u:f:'y will be

ca]i@d upon ta pay to provide the sexvices.

Notwithstanding, therefore, that binding arbitration is
here regstricted to a ﬁarrOWGd domain encompassing Qniy thoge
"working conditions" from which matters of "eduéatimnal policies"
‘as well as "salarie .; penslong and insarance' have becn excluded,
there yet remains a sufficient comnmection with "law-meking", at
'least in the sense of inportant value cholices, to induce seaxrch
for a legislatively presceribed "primary standaxd" or "intelligible
principle” through which is effected, at least indirectly, a control

by the electorate as the ultimate source of fundamental value

Judgmentge-arid the presence of which will avoid need for a decigion



18,

concerning potential lzeues of ﬁﬂﬂﬁtiiﬁtiuﬁﬁlity'hnmcu might e

were such intalligible principls

thought teo ar

L the present conbext with full
curyent scholarship advocates (1)
1

4 This approech has boeen
awaranesa that much regpooisbhie

abandonwent, even in the arcz of police powver regalation and
control of private rights, of the methodology which insists upon
adequate "primary standards". legislatively prescribed, as an
absolute precondition of the validity of legislative delegation
and (2) rxelisnce, ratheyxr, uwpon a total conglomerate of safeguzeds
against irpresponsible, urhitrary oy capricicus action by

administrative bodies in which Dbef N

2

: corae-the-fact statutory standards
may ha a helpfol, but not an indispensable, facter. Illustrative
of this attitude are the following comments by Professor Kenneth

.

Culp Davig:

o "The non~délegation deoctrine cen and should be altered
to turm it into an effective and uwseful judicial tool.
Its purpose should no longer be eithexr to praevent
delegation of legislative power or to requive meaningful
statutory standards; its purpnse should be the mach
deaper one of protectiang agaiﬁut VNnecessary and uncon-
trolled discretionavy power. The focus should no longer
be exclusively on standaxds; it should ba on the
totality of protections against arbitrariness, including
both safequards and standards."  Davis, Administrative
Law_ Treatise (1970 Supplenent, p. 40)

Compare, however, the resurgence of the directly Oppusite
philogophy as recently advanced by Judge J. Skelly Wright in his
book review Of ﬂrofegsar Davis' book Discretionary Justice: A

voJugtice

e s s gm0 oy

Judge Wright meintaing in  Beyond DlSF!PL!OﬁL
81 Yale Law Journal 575 (January, 19{z;g

"There nmust be some limit on the extent to which
Congress can transfer its own powors to other
bodies without guidance as to how these powers
should be exercised." (p. 582)

"I think the delegaticn docltrine retains an
iwportant potential as a checkh on the exercise
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ofFf the velationshiy

funiform’ procesg

shis "to Join labor organizationg of their

representatld
hd’t’q adnis ng

egmployment” to be embodied

detalls of implementation are elaborated in various oth

visions of the statute proclainming the protecticn of the right

of the public employees to join labor organizationeg (Sectilon 963),

defining unfair labor practices

with the greatest of care the

generalized concept of the " oo e ©O bargain LoljccTﬁVViva

Most. {oortantly, the legislature unecguivocally clarifies

that the obligation to bargain collectively embraces, specially,

£ i

that the parties (1) submit in good faith to

as provided in Section 965-4, concerning the

conditions"——excluasive of "galarieg, pensions and insurance® and,

additionally, specifically as to teaschers, "educaticnsl policiesg"”

(Section 965-1-C)~—and (2)
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Papase

binding axhbits

after the parties themsalves have established the
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3y

in good faith” but also (2) throogh the hichly probable, if not
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aloctions Yworkang conditions”

gu j. a G,

act reasond Léy
Ao

regpective

in negotiations, dncluding

A‘

to the

represented by the parties in the lssucs presented
arbitrators for decision, and (3) further supported by evidence
taken out during the hearing--the statvute making sbundantly clear

.

that the entirve hearing pxnz= jure and the

regsrding the taking of evidence sre calcoul e1ud to act

relevance "to the issues to . . . [the arbitrators]

for determination.” (Section 965.4)
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Similarly, the excl] onal policies" from the

juriasdictional scope of atior, in the case of
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Thus, the

K

Jurisdiction to

provides them with an

£

selection (from among the ©

to their jurisdiction) of thoge which shell be

will be obliged to bear in mind

incorporated, The
that (1) the fhﬁ,an;GXO deamed "educational policies” to involve
value.choic&s so fundamental that binding decisions concerning
them should be made essent alnrungia%&rmlij and by persons divectly
responsible to the people and (2) for thig reason, even though

the arbitvators might reasonably helieve a concrete item to ewbody
a sufficient measure of the features of “working conditions'" to

r

overbalance an admizture of "educational policy'--thereby warranting

,...,1

m
2

a conclusion that the 3ubjeﬂt§maﬁter ig to be classified a
"work ing cénditions“ and, as such, subject to binding arbitrational
determinations by them--the arbitrators must acknowledge the con-
tinuing importance of such generalised inlﬁpeqné of the citizenry
in the overall domain of education ag might be relevantly in play.
The arbitrators must balance the lmpacits of such "educational
poliey" overlays as inhere in fact (even though they might not

5 1.9

have been sufficient to reguire that the subject-matter be

-3

classified as "educational policies" thersby to be totally excluded

e a

from collective bargaining and buuulng arhbitration) againgt the

weight of the “"working conditions” interests of the teachers (e.g.,

N
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In light of closing the

nciples" by which,

the avrbitrators ig

legislatively contained, a point cogently made by Pﬁur@mr; Lioud.s

"Delegation of powag
dynano of the moda:

wmust be

"If, . o o, the legislature had SEEN fjt to create

an organism for the ty « hbusiness,
1ts validity should Lf one amﬁnq

svﬁbly supports it.
tion ig logicaslly
or convenient
that the
y,$ing in some
prevent
of

competing logic
At such peints
too infirm to

potency of the presumption

Tavoring cens:ituti@nali“f of legiglative action becomes

in Crommett et al v.

107 A2 841 (1854) quoting

1on must

ol
]



Vv v City of Portland, 1311 Me. 486, 90 A.

in the
with full knowledge

rThe Court ig bound
of any law, the Leg
of all Gmﬁvfltu:i}’
honestly an
acting with ikx ti

and wntelligently,
led that they were
Limits and powers.

the opinion
sulnitted o
contrary view,
. first
instance to the tribunal design 1ted by the
Constitution, the L“ngfdiUf . and it decision

ig not to be overturned by the court unless

no room ig left for rational doubt. ALl honest
and reasonable doublts are to he resolved in

favor of the constitutionality of the act. This
healthy doctrine is recognized as the settled
policy of this court.'" (pp. 231, 232)

T
that
it fOL dCC1SlOD i
The question has been suhmit

v

Qs
:
O l—‘- o

The attégk upon the binding arbitration provisions of the
Municipal Public Employees Lahor ﬁelati@ns Law, as an unconstitu-
tional delegation of legislative powers, fails. In this respect
the statute ls constitutionally valid and must be judicially |

sugstalned.,
IIL

Since this opinion upholds the legiglative scheme of binding

arbitration, the additional issues are reached of asserted invalidity

by virtue of improprieties in the conduct of the arbitration and
claimed "erronsous . . . findingf{s] of law" in the decision.
TIL-h
The conduct of the arbitration ig attacked on two grounds:

of the neutral arbitrator as manifested

(1Y Dbias

03]
jul]
j]
jo R
o
lagt
LSk,
e
[
Qs
I-.J -
9
o]

by language contained in the arbitration decision, and (2)
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including, epecifically, the cogent point that all
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signed the arbitration
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or in fact

Similarly, no fatal infirmity was caused either

g

ator and |

x
¢

Tey

Ly
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necOrde -
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Likely

arbitz

tainting his conscientiousness, impertiality and

in the

falrnag

compogition, or the decision, of the arbitration panel because

the person degignated by the Biddeford Teachers Asg

>

be regaorded as “interested" in the subject-matt

o

ion nmight

(7 T e e o) 3
S L e

an employee of the Maine Teachers Aasociation who had participated

in the prior proceedings leading to the arbitiation.

The statutory desgign for the selection of a
LY
arbitrational panel reveals that the legislature

Only as to the
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unocneerned
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the two arbitrators selected by the partiecs

el e

o, upon theiyx failure to agree, by the Anerican Arbitration

Posociat ion, --ig there a sgrtatutory

Yhe third arbitrator

.. . not, without the consant of both parties,
. . .« the game person . . . selected as nediastor

G
purgcant to subsection 2 nor any wmenber of the
fact~Tfinding bosrd gselected purguant to subsection

Qo
2 e

This omission of the statute to state qualifications for the

Q2

party-designated e bitrat@rs,a d the implications flowin
négative >ly from the inclusion of restrictive gualifications fox
the third arbitrator, establish that the two partywappﬂinted
arbitrators ave neither incompetent nor disgualified because they
might have interests concerned with the subject-matter of the
arbitration, or the parties, éx which arise by virtue of
p@rLLcnp ion in processes prLOV to arbitration.
The type of arbitration here idVOlV@dWWSOWCQliOd “interests”
rbi:xatian to establish particular terms and conditions of a
contract (as digtinguished from "grievance" a'}ftfatjun by which
the texms of an;existing contract arve interpreted or applied)--
svggestsd a sound policy reason for flvuwlnq, rvathexr than prohibiting,
the designation by {h@ parties of "interested" arbitrators. In
"iutowu ;e arbitration the function of the arbitrators is to
make @ contract for the parties which they were unable to make

.

for themselves, ' It is, therefore, desirable that a degree of
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& 1751) ~~with thea

of exception, it is

principals, substit

collective bavrgaining proc

collective bhargaining contoacit--

zxclusions of 20 M. R.S.A. § ©

;’\

ting clavse

The argument mwiscon

under congideration. ig wilthout oparative

effect to delineate an appropriate unit or to bring

any persons within the coverage of the

« .
pLo

and independent provision of € contract is reguisite for such

i

purpose. Were the present contract to contain such separate

independent provision, subjecting to contractual coverage persons

[

excludaed by Section 962-6, it would be

P

that separate and
independent provision which should be attacked as invalid--not
the excepting clavse under scrutiny. Yet, the Biddeford Board Qf
Education has pointed to no such sapaxah@ independent contractual

o

provision., It is, therefore, gpecicus for the Board to agsail

the instant general language of exception, more particularly

bvd)

since thig language pOffuvm the im@@rtant,4and valid, fuﬁctiom

of clavifying that various portions of the eoilamtiwe bargaining
agreement-~pursuant to changes of priory law introduced by thg
Municipal Public Enployees Lalmgr Relations Low--have limiting effoct

upon what (otherwise) would be unilaterally exclusive powars of

superintending school boards or conmittecs.
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"sick-laeave bank" provigior

with unlimited accumalation,

vyl allow

e 1
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days, of one day--the total of contwibutions to cres & maximum

n

of the "bark" may draw from it

of 180 "banked" days. e

o cover absence

to a mexiwum of 30 days in any one school vy

because of illness for a period in excegs of paid teacher's . own

total "sick-leave' authorization. Whe =0 the nuber of days in the

"bank" is reduced to a minimum of 30, the "bank' menbers are

to contribute another cne day each to &

~egtablish the 180 days

"hank" masximunm.

¥

Contention is nade that the arbitrational approval of such

"gicke~leave bank" is evror of law because (1) 20 MJ,R.8.A. § 1951

must be interpreted to prohiibit the pooling, or trsnsfer, of

. - . 6. 4 . , o . :
gick~leave days and (2) in any event, the “5Lch dleave bank" ig

6 20 M.R.S.A. § 1951 » strative vnit operating’
public chumku within thc State shall qrant all certified
teachers, except substitute teachers as defined by the

5
commiseaione a minimun annual sick leave of 10 school days
at

accuwmulativ to a minimoum of 90 school days without logs of
salaxy. hach administrative unit emploving teachers who have
previous positions

leave to bhe

unuseaed sick leave accumma g
shall accept up to 20 daye of




"effectively" a subject-matier relabing aud, hence,

nust be held lagally excluded fmom the scope of binding

arbitration. Both points are without nerit,

By ite literal lancuage 20 MR, 8.1, & 1951 sims only ©o
L = %] h ¥

quarantee mininzl annual! slck-leave and acoumalativeness.
for this purpose, the statute speals, as it must to establish a
unit of reference for computetion of the ninimum, of a relation-
ship to each individual teacher. ere ils, however, an absence
of language baving reasonable tendency to show legislative
%nsistenca upon the &ntixély different concept tﬁat simﬁwleava
déyg must be pergonal to each teachey and personally utilized,
thereby to ﬁrahibit pocling oy transfor of 3iaknlaﬁve days.
Neither does the manifest statutory purpose to mandate a mindman
amount of sick-leave days and accunmulations augg&ét that the
statute is violated in spirit by recogition of_the propriety of
pooling or transfer--—whether of the statutory minimun or of
contractual allowances in excess of the statutor? minimum,

The argument that in making biﬁding destexrminations for
- contractual inclusion of & "sick-~leave bank', the arbitrators

to the employing administrative unit, said sick leave to be
crodited and nade effective upon achieving continuing contract
status in the new emploving unit. 2Any other plan of sick leave
which, in the opinion of the state board, provides at least egual
benefits may be approved. in lieuw thereof. Full-time teachervs
assistants and teachems aides shall be granted minimum anauval

sick leave of 10 gchool days."
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wd

16 "aiokeleave hank' iz

monetary form) in

such conoey

to a classifa

plan, the public employer is
contractually committed to “gick-leave"” o a theoretical masximam

for each teacher of 20 days and unlimited accumulativeness. By

the "bank" arrengemnent any

opportunity for sick-] in excess of gald teacher's

otherwisze allowable maximau. And it is true that svuch "benefit"
to individual teachers ifs achieved through the device of

pooling and transfer

among teachers from the

of sick-leave days authorized for all withoult causing

Yet, Lt mast be

gick-leave daya theox



the abagsence of a sick-

permitted sick-laave

and trangferability, ave not usuwally totally c

B

Thus, without the "sick-~leave bank" the public employe

ordinarily have the "beneiit" that of the total lays authorized

for all teachers a yesidual number remain unused. This "benefit’

to the public employer ig impaired by operation of the sick-lewnve

"bank" insofar as transfers from the “bank" amoug

teachers, even though within the aggregated maximum allqwed for
all teachers, tends to reduce the number of ultimately vnolaimed
sick-leave ﬁaysy and fhié reduction is to be regarded as an
economic "cost" to the public enployer.

To categorize such "economic benefit" to any individual
teacher and "economic cost" to the public employer as "salary" to
the teacher "paid" by the public employer, however, would be to

da

pervert the ordinary, plain meaning of “"salary." It would be to

transform the ordinary connaﬁatiung_af ”salary“éwdirectn 85,
regularity and actuality of payment--into that which is indixeét,
sporadic and fortuitous. No sound reason appears suggesting that
the legislature intended that "salaxry", as-uged in the Municipal
Public Employees Labor Relations Law, should carry such artificial
and distorted meaning.

The provisions for "sgick-leave bank" are thus not reasonably

to be regarded as a form of "salary." The arbitrators acted
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analysig, a preliminsry cwp ition of general guidelines will be
helpful.
As alresdy observed (ante al .

and "werking conditions" may be reas

defining aveas with esgeniial purit

intermediate zones of Thug, in the

controversies between teachers and thelr public emplovers
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that by far the major portion lie in the ilantermediate

substantial intermixinas
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How, then, is exclusionary and inclusionarxy classification
under the Maine statute rationally to procesd? Again, as already
discussed (ante at p. 28)., the key ig found in agcértainment of-
the legislatively prescribed direction of emphasis by which
particular feétureﬁ of one clagsiflcation must be considered

legislatively subordinated to factors of the opposed classification,

The legislative language on its face sufficiently offers
an answer for these purposes. The crucial words appear in
Section 965~1~C. After first clarifying that the chbligation to
bargain includes the duty

"To confer and negotiate in good faith with respect
to wages, hours, working conditions and contract

grievance arbitration . . .",
the statute immediately thereafter specifies, in particulaf
relationship to the public employers of teachers, the exception
that |

"public employers of teachefs shall meet and consult

but not negotiate with respect to educational

policies . . .." -

Had the legislature seen fit to end its recitation at
this point, it might be held a reasonable conclusion that the
concept of "educational policies" was legislatively intended
broadly to mandate continuance of the unilaterally exclusive powers

of school boards to "supexvisge" and "manage" the public schools

--as such powers had been traditionally conferred by statute prior



to the enactment of the Mundicipal Public Employees L&b@: Relations
Law; and that, therefore, any concrete itém tending to impinge
upon any area ordinarily conceived as “supervigion" o. "managemen
must be oyc]ud =d ag an appropriate subject of mandatory collective
bargaining regardless of its concomitant relationships to the
"working conditions" of teachers.

It is of extreme gignificance, therefore, that in Section
965-~1~-C the legiglature revealed that it was not content to leave
‘the language as above set for h“*Lh@LﬁbV to open the door to the
extreme”equusivemmanag@mantmpm@rog&tiveﬁ“interpr@tatian above
‘indicated. On the contrary, the legislature was careful,explicitly
and definitiveiy,to insert additional language having strong
tendency to show that “edpcaticnal p@licies" was legislatively
intended to be restrictivaiy, not broadly, conceived--gpecifically
that "for the purpose of this paragraph"Athe calculated meaning
is that

"educational policies ghall not

i
‘hourg, working conditions ox cont
arbitration."

nclude wages,
ra t grievance

Such double emphasis by the legislature upon the overxiding
importance of the concept of "working conditions" in relation
to the collective bargaining process,-~first, that by affirmative
definition teacher "working conditions" are explicitly included

within mandatory collective bargaining and, second, that by



negative exclugion "working conditions” are eliminated from the

fies, most

=

limitational effects of "educational policieg'--aign
clearly in my view, a legislative design that the gerzzral doctrine
of "unilaterally exclusive managevial prerogatives" must not be
permitted teo operate as an instrumentality by which all practical
substance may he scooped ouvt of the c@nagpt of teacher "working
conditions", to transform teacher collective bargaining-- in
marked Goﬁtradi%tinctiap to. the collective bargaining of all
other public employees--inte a litany noble in sound but hollow
in reaiity, |

More particularly, I interpret such double legislative
emphasis upoﬁ fhe "working conditioﬁs" of teachers to mean that
the legislature intanded that teacher “working conditions"
shall be bilaterally negotiable in collective bargaining and
subject to binding arbitration (except for “éalaries, pengionsg
and insurance") notwithstanding that they touch upoh one

specific "managerial" function with which, as a practical matter

the "working conditions" of teachers are almost invariably

interconnected-~i.e., the organization, supervision, direction
and distmibution of working personnel. Since decisilons concerning
almost every "working condition" of teachers will tend to encroach

upon the "managerial'" organization, supervision, direction or
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distribution of the working personuel, wéxa this single facet
of "managexrial® functioning to be pernmitted to accomplish,
under the category "educational policies', a Egg_ﬁﬁuautumﬁtic
exclusion of teacher "working conditiong" from the collective
bargaining process, there would regult precisely that emasculation
of "working conditions" as a mandatory sgbject of collective
bargaining and of binding arbitration which, as above indicated,
the legislature--by its specially reitevated emphasis upon -
"working conditions"--must reasonably be interpreted td have
sought to prevent.

Thueg, (1) negatively, not only must impactlupwn the

organization, supervision, direction and distribution of personnel

be held insufficient, per se, to exclude items related to teacher
"working conditions" as proper matéers éf collective bargaining
and binding arbitration but also, (2) affirmatively, the
reasonably manifest legislative intention must be held to be

that other contacts of such items with other fuﬁctions generally
cogﬁizable ag "managerial" ancd “policyumakihg“ can subordinate
the "working conditions" featﬁres, and accmmpliéh an exclusion
from negotiability and binding arbitration, only if, on balance,
their quantitative number or gualitative ihportance, or both,

are found significantly substantial to override the prima facie




eligibility for collective bargaining and binding arbitration

established hy the presence of reasonsble relationships to

"working conditions.

[T BN N 1|
Class Size

By such general approach to the application of the "working
conditiong"~"educational policies” dichotomy, and as an initial
illustration of the technique in operation, I conclude that the
concrete item of "class size" lies within 'educational policies"
-~excluded from collective bay qathnq and binding arbitration.

Altheugh the size of a class to be taught by a given teacher
plainly and sericusly affects teacher "working conditions", the
impacty of "class size* overlap into a nuwber of "managerial"
and "policy" areas which are of gubs tant:al gqualitative

importance. "Class size" reguirements directly involve con-

siderations not nerely of organization, supervision, direction

s
H

and distribution of personnel but also of the needs for additional
school bhuilding congtruction oxr other tfp@g of éapj tal outlays,
‘the.current populatién trends, the appropriéte use of
technological developments (such as television of other

electronic teaching aids) and the swinge in educational

philosophies and thecries and the manner of their implementation.



Here, then, (1) "working conditions" festuvos are so
intimately entwined with an abundant plurality of imprrtant
3]

"managerial"’ and pure "policy” elemsnts that "class size" must

be deemed to be an integral complexr of "educatlonal policies"
and "worling condn.;ozﬂw~4naapablo of gsepavation to allow the
"working conditions" factors to be negotiated in isolation

and (2) with "class size" thus treated as an inseparable unit,
it cannot, as a unit, gualify for collective bargaining and
bindinq arbitration because the weight of the "eduéation&l
pélicias“ factors containad in it arve sufficlently heavy to
override the'impactg upon the "working conditions" of teachers.

The arbitrators excseded thair jurisdiction in making

binding determinations as to "clams size.”

"Lenagth of a Teacher's Working Day"
Similarxly, the length of the =zchool day in terms of the
numbes of hours the teachexr will be reguired to teach or be in

attendance at school, is & matter concerning which the “"working

conditions" interests of teachers are fundamentally inseparable

from a plurality of non-tzacher congiderations involving important

"managerial" and "policy" areas.
While it is clear that the manbex of hours which any

n

individual teacher shall be regulred to work in a given day need



not coincide with the number of hours the students are obliged
to be in attendance at school, this fzct by itself falls to
establich that the length of the teacher's school day may be
igolated as a propexr subject of mandatory collective bargaining.
Closer scrutiny reveals that were the length of the teacher's
scheol day negotiable in collective hargaining and in a given
situation were economic conditions to preclude the hiring of
additional teaching personnel, negotiations aimed at shortening
thé work~day of teachers would.ne093$arily become directed toward'
seeaking alternatives to the hiring Qf additional personnel. Tﬁere'
would thus evéntuate»an exploration into such areas as the
utilizaticn of newer educational technicgques by Vhieh a teacher's
actual presence or participation is rendered unnecgssarym%e&gn,
electronic aids,. open class rooms, teamAteaching programs and
subjedtwmaﬁter restrictiéns or modifications. In this manner,
significantly more substantial intxusions into "policy" areas,
—-over and above encroachment simply upon the ”ﬁanagerial”
supervision, organization, direction and distribution of
personnelmwbeqome involved.

T%us{.the length of the teacher's working day is
closely and heavily interwoven with judgments bearing upon the
welfare of the students,--~as reflected in the ultimate quélity

of their education and the extent to which it may be improved
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or weakened by use of various types of substitutes, technological
or otherwise, for the living presence and active participation
of teachers. Such foundational educetional value judgments
cannot reascnably be subordinated to the overlay of teachey
"working conditions', and for this reason, the length of the
teacher's working day must be held, fundamentally, that kind of
"educational policies" subject-matter which was legislatively
intended to remain outeide the scope of mandatory collective
bargaining and, therefore, of binding arbitration.

The arbitrators exceeded their jurisdiction in making

‘binding determinations concsining the length of the teacher.

working day.

the Commencement and Ending of the School Year"

'On similar reasoning, questions concerned with the
scheduling and length of school vacations and the commencement
and ending of the school year (insofar as chh calendar aspects,
respectively, are directed at teacher attendaﬁce at school)
must be held matters of "educational policies" and, as su;h,
noﬂnnegotiable and beyond the scope of binding arbitration.

Here, again, the "edﬁcational policieg" predominance ayises
not merely because of an impingement upon the "managerial" function
of organizing, supervising, directing and distribﬁting personnel

but mainly because of a subgtantial intermixing of judgments
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racing dimportant interests

transcending teacher

Leanably

of the general citizenry. Since the teaching staff is wc

to be required to be at school, minimally, whenever tne students
nust attend, the commencement and tevmiunation of at least such
mininum school vear for the teachers, and the scheduling and length
of intermediate vacations, will be settled by such calendar
arrangements asg are to be fixed for studant attendance.

Into the calendar arrvangements for students enter con-
siderations and decisions involving the plans and interests of
families, the need to arrange for the presence of all notheaching
personnel who function while students are in atténdance at school
and the intére$ts and concexns of all other parte of the community
related to, or affected by, the times when students will be in
attendance at‘séhool or on vacation,

Thus, the commencement and termination of the school year
and the scheduling and length of intermediate vacations during
the school year, at least insofar as students aﬁd téachers are
congruently involved, must be held matters of "educational
policies" bearing too gubstantially upon too nany and important
non-teacher interests to he settled by collective bargaining
or binding arbitration.
2

] The arbitrators exceeded their jurisdiction in purporting

to make binding determinations concerning this subject-matter.
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On the other hand, guegtionsg relating to the sattendance of
teachers at school at times other than when the students will
be in attendance are to hs regarvded as "working amnciwlong“ of

H ]

teachers JﬁFkLﬁg 91qulf cant relationships to nopn-teacher

interests of a quantitive and gualitative magnitude sufficient
to negate collective bargaining or binding arbitration. UYhe
negotiation or arbitration éf questions related to whether and
when teachers shall be at school, even though'the studentyg are
not in{attendance, impinge only upon .that "managerial’ function
concerned with the organization, supervisimn, direction and
distribution of personnel. As above emphasized, this single
"managerial" factor must be regarded ag ingufficient per se to
establish the kind of involvement with "educational policies
regquisite, statutorily, to remove an item substantially related
to teacher "working conditions” from the sphere of méndatory

«

collective bargaining or of detervmination by binding arbitration.
The arbitr tors acted properly within thelr juriasdiction in

making binding determiﬁationg concerning pre-~and post-school day

hours and pre-and post-gchool yeayx days for teacher attendance

at school (at times other than when the gtudents would be in

attendance) . : ‘
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'Hougekeaping'

Functions

By the same analysis the issue of the use of teacher aides
Lo monitor play grounds, supecrvise lunch periods, load and
unload buses and other non-teaching types of activities must
be held a subject proper for collective bargaining and within
the scope of binding arbitration. -. ;

Unguestionably bearing heavily upon the work load of
teachers, the issue of teacher aides for various "housekeeping"
functions touches upon other areas ordinazrily deemed to affect
“policy”hwover and above a narrow impingemant. upon “manégerial”
organization, supervision, direction and distribution of personnel
~--only in terms of the monetary costs of hiring the additional
non-professional perSOnnel; That monhey costé may become involved
~-with potential for impact upon not only the ordering of educational
priorities but the overall budgetiﬁg apﬁropriations and tax rate
of the public employer--does not suffice, ipso facto, to exclude
from negotiability or binding arbitration any concrete item
substantially related to "wérking conditions." (See ante, p. 27)
Rather, these monetary costs of various "working conditions"
are operative as one consideration providing guidance to the
arbitrators as they engage in tﬁe balancing of facts leading

to the accommodations they make when they select the particular
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terms to be fixed as contractually binding.

The subject-matiar of teanhar aldes for non-teaching
"househeld" tagks is oegotiseles and eubject o binding
arbitration.

Tn making binding deieoninations of the issues, the
arbitrators acted within their jurisdiction.

"Specialist Teachers for Specific Types of

Subject-matter Taught or Services Offered

Analysis discloses that the queﬁti@n of the employment of
"gpecialist" teachers for particular sﬁbjects being taught or
services béing offerad stud&ﬁts is a,matﬁer bhilaterally
negotiahle in cellective bargaining and included within the
sphere of binding arbitration.

The issue, here, is émsited not as reguiring decision
wvhether a particular wnbject, such as art, music or remedial
reading is to be taunght as part of the curriculum or whether a
special type of "service" (such as guidance counseling, remedial
reading or library) is to he offered. The asgumption is that it
has been gstiled that art, musiec, remedial reading, guidance
coﬁnselinq and library services are to be taught as subjects orvr
offered as services.

The guestion is, rather, whe shall do such teaching or

provide such gervicege-spacifically, whether it ghall be an

additional ancillary task to be borne by regular class-room



teachers who have other primary teaching and class-roonm
responsibilities oy whether it shall be made the primary
responsibility of teachers who are fundamentally free of
geﬁeralized regqular teaching obligations and who ace to con-
centrate as specialists in a subject-matter which involves
special skills or knowledge.

Clearly, to the extent that art, music, remedial reading,
guidance and counseling oy acting as a librarian do involve
special types of skills and knowledge, to have regular teachers
assume the additional ancillary respénsiﬁility for such-

: . 1
specialities'not only increases the work load of the regulér
teachers, ag such, but also tends, indirectly, to cause them
additional difficulties; it tends to introduce a potential for
frustrations and dissatisfactions should regular teachers be
unable to develop the special skills, or competencies, for which
they are thus given ancillary responsibility.

To have these "working conditions" aspects.determined Ty
bilateral negotiation ﬁnd ultimately (should it be necessary) by
binding arbitration, as with the issues of teacher aides for
"rousehold" tasks, impinges upon "managerial' and "policy" areas
~-over and above an involvement with the crganization, direction
and distribution of personnel--bagically only in termé of the
additional monetary expenditures which might be required to

arrange for such "specilalist"” teachers.



Hence, as with teacher aides fox seping' tasgkes

i} A

contacts with the "managerizl" and "policy" realm must he held
insufficient to overvide the prime facie eligibility for
negotiation and binding arbitration established by the important
"working conditions" factors present. That money expenditures
might be involved does not preclude bilateral ﬁ&gotiati@n or
binding arbitration but rather ig only one of a plurality of
considerations which enter into the ultimats determination by
the arbitrators of whether, and to what exteht, “specialigt“
personnel for the above designated "spec Jal' gubjects or services
.hgll be used ra Lher than to bave these "special" subjects‘or
services (art, music, guidance counseling, remedial reading and
library) be taken on as additional ancillary responsikilitics

of régular teachers who have cthey primary teaching tasks to
perform.

The arbitrators dcoted within their juriediction in making
hinding deterninations concerning ﬁhese guestions of "specialists"
for “"special" subjects or services.

IrL~-Bp-3

The Biddeford Board of Education has levelled a wide

ranging onslaught against all of the determinations in the

arbitrational decision the implementation of which entails

nonetary expenditures. The arguuent is that since the monies
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for the conduct of the public schools come from the municipal
legislative body empowered to make eppropriaticns, the arhitration
panel had lawful Jurisdiction to setile issues reguiring money
expenditures for their implewentation not bindingly but subiject
only to a contingency that sdeguate funds will be provided by

appropriations.

The argument iz unacceptsble. It is fundamentally at

odds with the basgic pattern and objectives of the Municipal
Public Employees Labor Relations Law.

As fully explainaé (ante ﬁt pe 27), "working conditions”
which-aré other ﬁhan "salaries, pensions and ins uranﬂv" are
placed withiﬁ the jurisdiction of arbitrators to 5ett;e as the

terms and conditions of contracts which are to have fully binding

legal efifect, notwithstanding that they can, or will, reguire

expenditures of money. This i the only meaning reasonably

5

attributable to the explicit provisions of Section 965:

3

ather than aJdr1on, pensiong and insurance, the
arbitrators shall make determinations . . . and if
made by a majority . . . such determinations will be
binding on both parties and the parties will enter
an agreement oy take whateveyr othey action thalt may
be appropriate to carry out and effectuate such
binding determinations . . .."

" » with respect to a cancJovor 3y over subjects

The position being ass ed by the Biddeford Board of Education

:

i1s contrary to this plain statutory language.
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Moreover, the positicn is irveconcilable with the full
implications of the legislature’s carvefully stated differentiation

O

arbitrators (1)

between the function of

"o o o owith respect to a controversy over . . .
salaries, pehsions and imsurance . . ",

that the arbitrators in such controversy

" . will recommend terms of gettlement and way

make Ffindingg of facty such recommendations and
t

¥
findings . . . [to bel advigory only . . .
{Saction 9685) but (2) otherwise,

" . with respect to a controversy over subjects

& &
it

other than salaries, pensions and insurance . . .
shall, by majority,

"o < . make determinations . . . binding on both
parties . . "

and to be embodied in an "agreement" to be entered into by the
parties.

This legislative concern to point up such differences in

arbitrational functioning, dependent upon whether "salaries,
persions and insurance" arve involved, emphasizes precisely that

(1) only ag to the major items of woney expenditures represented

-

e

by "salaries, pensions and ingsurance" is the contingency of the

need for appropristions recognized, thereby to regquire that the

arbitrators act only as an advisory body making recommendations
o + « ' - LI 3 . ! « v

but (2) concerning all items negotiable in collective bargaining

'



other than “"salaries, pensions and insurence", and even though
such other items can and, wi 3\1-, invelve wongy expenditures when
they ave to be implemented, the arbitrators ave empoweired to
impose fully binding legal cbligatlens. As te these necesgsary
monetary expenditures resulting fiom ﬁiah binding decisions of
the arbitrators, it becomas the responsibility of the school

board, as well as the appropriste legiglative body of the

municipality, to make such avvaugements as will ensurxe that these

luq 1 obligations will he met. Cf£. Providence Teach. U, Local

958 v. Scheool Cowmmittee, R.I., 276 A.2d 762 (1971}v?
IIT-B-4
A last issue raised for decision concerns the legal effects

undex the Municipal Public Employees Labor Relations de £lowing

7 To assist the public employer (including its achool bhoard

and legislative body) to deal with the legal obligations which

will result {f (1) isszues as to "salsries, pengions and insurance”
are settled by collective bargaining, or (2) any other matters
reguiring the appropriations of money, are sebtled by collective
bargaining or, if collective bargaining has falled, by the binding
determinations of arbitrators, the Municipel Public Employees

Labor Relations Law has inserted a specisl provision affording

the public employer the benefit of specific timing for all
collective bargaining which involves money expenditures. The
statute explicitly prcv1deg~"Whungvn1 . o« o any matterls] requiring
appropriation of money . . » are included as a mattexr of
collective bargaining . . ., it is the obligation of the bhargaining
agent to serve written notice or redqueszt for collective bargaining
on the public ﬁmployer at least 120 days before the conclusion

of the current fiscal operating budget . . .."
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from the binding deterwinations
to Section 965-4--in partivolar,

instituting review (undar Section

sought, while 1t is pending.

By the express languedge of the statute, vwhen mede
"o o ¢ by a majerity of the arbiltrvators . o .
determinations will be binding on both parties and
the perties will entexr an agree o » Lo cavry
out and effectuate such bi minations."

Hence, that at least two srxbitrators have in fact setiled
upon determinations becomss the contwolling fector by which their
determinations become hinding and which brings into play the legal‘
chligation of the parties to inaorporate.tha determinations
into an agreement. The stetute cunits to estebligh an automatic
suspension of legal consequences hecause of the p@ténti&l that

the arxbitraticnal decision might meo&y ervors causing them to

be reversed or modified on review.

Any such suspension 0F "bindingness" or of legal obligation

ig allowed: by the statutony ?aﬂqu awge, to come into play only to

i

the extent that in Section 9/? the statute préscribes that

"review shall be gought in accordance with Rule
B0B of the Rules of Civil Procedure".

8 By P.L. 1270 Chapter 578, § 7, a new section, Ssction 972,
was added to govern the review of binding determinations of
sivbitrators. ‘



and Tthat

an appeal [from the Superior Court's review] may ba
saken to the law court ag in any civil action.”

P

As to any review "in accorvdance with Rule 802 . . ., " the
Rule plainly provideg:

"Fxcept as otherwise provided by statute, the Liling

i
of the complaint doog not stay any action of which
review is sought, but the court may oraoy a stay
upon such termsg asg it deems proper,"

The present gstatate falls to provide cherwise and, on the contyrary.
tends clearly to indicate that wntil a Court ordered gstay is
accomplished pursuvant to Rule B0B, the arbitrational determinations

are immediately and continuingly binding and the parties are undexr

immediate and continuing legal duty to enter an agreewent which

incorporates them.

Accordingly, regardless of vwhether it is, oxr will be, claimed
that determinations of arbitrators'cmntain an “err@ﬁaﬁus ruling
or finding of law" subjecting the determinations to potential
revergal or modification upon review, the determinations are, and

5

remain, binding in their legal effect and the parties are, and

remain, wnder the legal duty to incorporate them in a signed agree-
ment until the party asserting a right of review achieves the
The consolidated matters now before us are governsd by these
statutory changes effective (ivy emergancy enactment) as of

February 9, 1970.

It is to be obgerved that abt the Special Session of the
Legislature convened from January 24, 1972 to March 10, 1972,
other changes were made affecting the remedies for unfair labor
practices which could, in future agituvations, have a relstionship
to matters arising from binding arbitration and interrelationships
between enforcement proceedings and the review proceadings provided

by Section 972.
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intervention of judicial action in the form of such “"stay" am the
Supnrior Court sees Fit to order in the circumstances.
CONCLUE TOH
I would vemand the cases to the Supericr Court for action,
as follows:

£ piddeford by its Board

O

(1) In Docket No. 268871, City
of Education vs. Biddeford Teachers Association, et als., the
decigion of the arbitration panel of November 17, 1971 is to be

nodified by striking thevefrom the determinationg concerning

"Class Size", "Length of 4 Teacher's Working Day'  and "Sche JGuli ing

b

and Length of School Vacations.and of the Cowmnencement and ¥Ending

of the School Year."
After such modification has been effected, the Superior Court
should enter
Judgnent affirming the decision
of the arbitrational panel (as
modiflied)

<

i

(Z)  In Docket No. 2690-71, Biddeford Teachers Asscciation
Board of MEducation of City of Biddeford, et als, the case, as
remanded, is to await the entrxy of judgmant in case No. 2683-71

aforesaid. Thereaftex, the Superior Court shall proceed in such

Cmanner as the subsequent copnduct of the pdf‘jes might: make

(
necessary or appropriste-~-all in aorOtdanaq fwith the principles.
L e
¥

enunciated in this opinion,



Date Opinion Filed Reporter of Decigions
April 30, 1973 Docket No. 911 .
' Law Docket No. 1686

CLTY OF RIDDEFORD
BY ITS BOARD OF EDUCATION
VS,
BIDDEFORD TEACHERS ASSOCIATION ET ALS.
and o
BIDDEFORD TEACHERS ASSOCIATION
ve.

BOARD OF EDUCATION OF CITY OF BIDDEFORD ET ALS.

WEATHERBEE, J.

| These two complaints necessitate our first examinat;on
of the provisions of the Municipal Eployees Labor'Relations Law,
26 M.R.S.A. Chap. 9-A, which was enacted by the Maine Legislature
in l§69° Tﬁe complaints direct our attentioﬁ only tc the appli;
cation of the statute to teachers in the public schools.

In the fall of 1970 the Board of Education of the City
of Biddeford and the representatives of the Biddeford Teachers
Association entered‘into negotiations in an attempt to effect a
contract for the profegsional services of teachers in the Bidde-
ford public schools for the school year 19'71.--1972.l When the
Board and the Association were unable to reach an agreement, the
fact—-finding procedures provided in section 965(3) were called

into play but they proved unsuccessful. Finally, in August of

" 1971 the parties resorted to the arbitration process found in

1. The parties had succeeded in negotiating a contract for the
year 1970-1971. '



section 965 (4).

The three arbitrators held a hearing on the wvaxious
provisiens of the proposed contract which were in dispute on
September 22 and 23, 1971. Both sides were given opportunity to
offer testimony and documentary evidence and to present argument
on the disputed issues. Later, on Novembey 17, 1971 the arbi-
tration panel issued é unanimous decisi@p in which it made find~
ingg and determinations as to disgputed sectionsg and directed the
parties to enter into a written agreement (retroactive to
September 1, 1971) which inclu&ed each of their determinations. N
| The Board refused to entexr into the agreement and on
December 13, 1971 the Association brought‘an 80B complaint against
the Board and‘éhe Superintendent of Schools asking that the Defend-
ants be ordered to comply with the determination of thé arbitréw
tion panel and enjoihed from continuing to rgfuse to do so.

On December 14, 1971 the Board brought an 80B complaiﬁt
against the Association (and the two then surviving arbitrators)
alleging that the award contained erroneous rulings of lew and
fact and was invalidated by partiality of an arbitrator and by
prejudicial conduct of the hearing.

The two actions were consolidated for appeal and, upon
the partjies' agreement, the consolidated actions were ordered re-
ported to us upon the complaints, ahswers and stipulation "fér
such final decision as the rights of the parties may reqguire".

The stipulation presents for our.study the 1970-1971 contract,

the 1971-1972 contract, the Determinations and Recommendations



of the Arbitration Tribunal and the aqvo 2d, fact that "David W.
Bustin [one of the arbitrators] is employed full time by the Maine
Teachers Association with which the Biddeford Teachers Association
is affiliated and participated as advigor on behalf of the latteyx
association at various timeg in the bargaining process priox to
the arbitration."

The purpose of the Municipal Public Employees Labor
Relations Law is stated by 26 M.R.5.A. § 961l as follows:

"It is declared to bhe the public policy

of thisg State and it ie the purpose of this

chapter to promote the improvement of the re-

lat ionship between public emplovers and their

employees by providing a uniform basis for

recognizing the right of public employees to

join labor orxganizationg of their own choosing

and to be represented by such organizations in

collective bargaining for terms dnd condltlonu

of employment."
' Unquestionably the Board of Education of the City of
Biddeford is a public employer as defined by the Act, and the
Association is composed of teathers in the Biddeford public
schools who are among the public employees who are entitled to
the benefit of the Act. The authority of the Association to repre-
serit the teachers as their chosen bayxgaining agent is not disputed.

The Act makes it the obligation of the public employer
and the bargaining agent to meet and bargain colléctively and pro=-
‘vides a four-step procedure consisting of negotiation, mediation

2

(when jointly requested), fact finding and arbitration. The

parties are first obligated to negotiate in good faith concerning

"wages, hours, working conditions and contract grievance arbitra-=

2. The Act prohibits public employessg from engaging in a strike,
work. stoppage, slowdown or blacklisting.



tion" - with the exception =
"c‘.[T]ﬁaﬁ public employera of teachers

shall meet and consult but not negotiate with

respect to educational policies for the purpose

of this paragraph, educational policieg shall

not include wages, hours, working cgnditi@ne

or contract grievance arbitration;’~

Secondly, if the parties are unable to agree after
negotiation they may jointly agree upon mediation procedures.
Thirdly, if mediation procedures are.omitted Or are unsucceséful,
either one ox both may request fact-finding and the parties are
then obligated to present their contending positions to the fact~
finding-board which will, after hearing, subnit its f£indings to
the parties. If a 30~day period of further effort to resolve the
controversy is unsuccessful either party may make the findings
publiéc Fifteen more days are then allowed to permit a further
good faith effort to resolve ﬁhe controversy. Fourth, and lastly,
if, after another ten days they have not'agreed aé to an arbitrae
tion prodedure, either party may reqguest in writing that their
differences shall be arbitrated in accordance with the procedure
described in subsection 4. |

.In brief, this procedure requires each party to choose
"an arbitrator and the two 80 chosen shall name a "neutral" arbi-

trator. The three arbitrators shall then proceed to hear the

3. We consider that a printing error doubtless distorted the

. legislative language here and that the phrase "for the purposes
of this paragraph" was intended to be the beginning of a sepa-
rate gentence.



matter. If ﬁhe gubiject of the cdntr@vergy has been salaries,
pensions or ins ulanve, the arbitrators shall recommend terms of
settloment which are advisory only and msy make f£indings of fact.
As to other matters in dispute the arbitrators shall make deter-
minations which are binding upon the parties and "the paxties
will enter into an agreement or take wﬁatever other actioﬁlthat
may be appropriate to carry out and effectuate sgéh binding deter—
minatioﬁs“. The deteminations are subject to review in accordance
with M.R.C.P., Rule 80B but, in the absence of frzud, the arbitra-
tors' decisions upon guestions of fact are final.,
 oEARe I

The Act obviously represents a fresh app:éach'ﬁo muni-
cipal public employee labor relations problems and.enters.én
area as yet unexplored Here.' In the field of education, parti-
cularly, it appears to clash with traditionai conéepts of school
control and management. As a result, members of the Board here —
as several school boards in other jurisdictions have done
ptotest that if the members entered into the proposed contract,
as the arbitration award has‘ordered them to do -~ they would be
surrendering their authority as public officers to persons who
ate in no way responsible to the electorate.

Traditionally, the control of the public schools has

4. Within the areas covered by the Act either party is entitled
to require the other to participate in both interest arbitration
(that ig, concerning disputeq involved in the making of the em-
ployment contract) and grievance arbitration (concerning dlsputgq
arising out of employment under the contract).



been entrusted to the local scheool beoards since our State's

.

2

earliest days, When our Constitution was adopted on Octobex 29,
1819, Article VIIXI read:

“A general diffusion of the advantages

of education being essential to the preserva-
tion of the rights and liberties of the people;
to promote this important object, the Legisla-
ture are auvthorized, and it shall be their duty
to reguire, the several towns to make guitable
provision, at their own expense, for the support
and maintenance of public schools; ..." :

The first Legislature promptly acted upon thig directive

(P.Y,. 1821 Chap. 117) by (éecs'l) reguiring the various towns to
: 5

raise money foy maintenance of public schools and (sec. 3) hy
giving local school committees responsibility as to the gualifi-
cation of teachers, the books to be used and the conduct of the

‘ 6
local educational process. Although the nature of the educational

=t

5. "Sec. 1. Be it enacted by the Senate and House of Represent-
atives, in Legislature assembled, That every town and plantation
ghall annually raise and expend for the maintenance and support

of schools therein, to be taught by school masters duly qualified,

a sum of money including the income of any incorporated school

fund not less than forty cents for each inhabitant, the number to

be computed according to the next preceding censgus of the State

by which the representation thereof has been apportioned: Provided,
That a part, not exceeding one third of the money allotted to any
district, may, if the district so determine, be applied to the
support of a school taught by a migtress, or when the sum so allot-

~ted to a district in any year, shall not exceed thirty five dollars,
the whole may be expended in the same manner."

6. "Se¢. 3. Be it further enacted, That there shall be chosen
by ballot at the annual meeting, in each town and plantation, &
superintending school committee, cousisting of not less than three
noxr more than seven persons, whose duty it shall be, to examine
school masters, and mistresses, proposing to teach school therein.
And it shall be the duty of such committee to vigit and inspect
the schools in their respective towns and plantations, and inguire



unite changed with the growth of ouvur communities through the

7 :
vears, the responsibility for the management of local public edu-
cational systems has remained, substantially unchanged, in the

local school authorities - primarily the local superintending
8
school committees - with the exception of two developuents.

B

into the regulations and discipline thereof, and the proficiency
of the scholars therein, and use theilr influence and best en-
deavoursg, that the youth in the geveral districts regularly attend
the schooleg; and the gaid committee shall have the power to dise-
miss any school master or mistress who shall be found incapable,
or unfit to teach any school, notwithstanding their having pro-
cured the requisite certificategy but the towns and plantations
shall be bound to pay such instructors for the time they have
been employed; and the superintending committee shall have power
to direct what-school books shall be used in the respective
schools; and at the meeting for the choice of town officers, there
shall be chosen an agent for each school district, whose duty it
shall be, to hire the school masters, or mistresses frnr their
respective districts, and to provide the necessary fuel and uten-
sils for the sgchools. ..."

7. During the early history of our state, our statutes permitted
areas within a town or areas compogsed of parts of two or more

towns to form semi-~autonomous school districts and to choose school
agents and share with the town superintending school committees

the responsibility for maintenance of the public schools. See,

for example, R.S. 1871, Chap. 11, §§ 16-51., For a timc, towns

were permitted to elect a supervisor of schools in lieu of a
superintending school committee. R.S. 1871, Chap. 11, § 10. P.L.
1897, Chap. 332, §1 first required superintending school committees
- to choose ox towns to elect superintendents of schools who suc-
ceeded to some administrative duties formerly performed by the
superintending school committees.

, For a brief period = 1871 to 1872 —- our statutes directed

. the Governor to appoint for each county a county supervisor to
public schools who "ghall act as the official advisor and constant
assistant to the school officers and teachers in hisg county. R.S.
1871, Chap. 11, §§ 75-80. This office was abolished by P.L. 1872,
Chap. 67.

8. The members of the Superintending School Committee are elected
officials (20 M.R.S.A. § 471) and their statutory duties include
(20 M.R.S.A. § 473): :
. "l. Management of schools. The manadgement
of the schoels and the custody and care ... of



The Legislature, having originally delegated to local school
bodies the entire r@ﬁpénsibility for the condugt of public prie-
mary and secondary education, soon b@gaﬁ taking back selected
portioﬁs of this authority by enacting specific parcels of legis-
lation which imposed various requirements upon the conduct of the

local education process. Examples of thig are found today in

9
statutes which create certain school holndayg, egtablish a mini-
10 1L
mum number of sessions, require that study in hygiene be offered,

12

that health, safety and physical education studies be taught
: 13

and that the school committees appoint a school physician, etc.
In 1868 the lLegislature made a single major inroad into local

school committee authority when it created the office of State

all school property in their administrative
units ...
2. General course of ins truct;0n° text-
books. [They shall] [d]irect the general course
of instruction and approve a uniform system of
textbooks ..." .
They employ the Superintendent of Schools (20 M.R.S8.A. § 155)
and approve or disapprove of his nomination of teachers. 20 M.R.S.A.
§ 161(5). They may, after notice and hearing, dismiss a teacher
for unfitness. 20 M.R.S.A. § 473(4). Although we have spoken in
terms of powers of the superintending school committees, the same
principles apply as to directors of School Administrative Districts
(20 M.R.S5.A. § 219), to committees of asupervisory unions (20 M.R.S.A.
'§ 153) and to community school committees. 20 M.R.S.A. § 356.

l9. Now 20 M.R.S.A. § 801,
-10. Now 20 M.R.S.A. § 855,

11l. Now 20 M.R.S.A. § 473(3). ;
12. Now 20 M.R.S.A. § 1011.

13. Now 20 M.R.S.A. § L1l31.
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Superintendent of Schools and empowered that officer "to exercise

a general supervision of all the public schoolg and to advige and
14

direct the town committees in the discharge of their duties”.
Later, thisg official became the Comnissioner of Bducation and,
under the reorganization of 1971, became the Commigsioner of
15

Education and Cultural Resources. He still retains supexrvigory
powers, now somewhat more detailed, over the conduct of local

' © 16
education. 20 M.R.S.A. § 102, subsections 1 and 7.

Until the enactment of the Municipal Employees Labor

14. P.L. 1868, Chap. 221, §3(1). S R

15. 20 M.R.S.A. § 10l; P.L. 1971, Chap. 492. P.L..1971, Special
Sesgion 1972, Chap. 610 changed his title to Commissioner of Educa-
tion and Cultural Services. ' '

16, "l. General supervigion. ToO exercise
a general supexvision of all the public schools
and to advise and direct the town committees
and superintendents in the discharge of their
duties, by circular letters and personal con-
ference, devoting all his time to the duties
of his office; :

7. Studies to be taught. To prescribe
the studies to be taught in the public schools
and in private schools approved for attendance
and tuition purposes, reserving to superintend-
ing school committees, trustees or other officers
in charge of such public or private schools the
course of gtudy prescribed by the commissioner
shall be followed in all public schools and in
all private schools approved by the said com=
missioner for attendance or tuition purposes.
Upon the approval by the said comnissioner of
any course arranged by the superintending school
committee of any town, or by the trustees oxr
other officers of any private school, said.
course shall be the authorized course for said
town or private school. ..."
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2.

Relations lLaw, the local school authorities retained all the re-
sponsibility for the operation of the public schools which had
not been given to the Commissionsr of RBducation or sgpecifically
assumed by the Legislature. The effectiveness of their authority
has been limited, of course, by the extent that local legiglative
bodies made financeg availakle.

While the pregent actions present many issuves concerning
various areas of the arbitrators' award, we must first consgider
the constitutionality of the Act in go far as it reqguires local
school boards, at the request of the teaching employees, to submit
to binding arbitration disputes arising both out of the making of
the labor contract and out of later employment under the contract.
Can the superintending school committess constitutionsally delegate
this authority to axbitrators? In reguiring them to do so, can
the Legislature constitutionslly take away the anthority which
local officials had traditionally exercised and repose it in per-
sons who compose ad hoc boards of arbitration? If so, has there
been such a valid delegation of authority here?

"o.o ALL acts of the Leglslature are

presumed to be constitutional and this ig a

'‘presumption of great strength.'... The

burden is upon him who claims that the act

is unconstitutional to show its unconstitu-

tionality. ... Whether the enactment of the

law is wige or not, and whether it is the

best means to achieve the desired result are

matters for the Legislature and not for the

court. ..." State v. PFPantastic Fair, 158 Me.

450, 467, 186 A.2d 352, 363 (lg6l).

We have examined the few decigions from other juris-

dictions which have dealt with these issues.
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The concept of collective bargaining between public
officials and their municipal employess ls of comparatively recent
appearance in the courts of this country. Many courts found this
concept impossible to reconcile with the iongbacegpted.principle
that members of the public are ent 1%Lad to have puh72c gervice
issues determined according to the besgt judgment OL thv officials
to'whom they have entrugted the x@spﬁngibilitiege In mogt of the
jurisdictions where the issge has bean litigéted iﬁ h&é been held
that munilcipal officers have no right to bargain Goliactively in
the absence of legiglation giving them this authority &nd‘t at
when‘ciiy officials agree Lo bargain collectively without such
legislation they are abdicating thﬁ ra Sponsibiliti&S reposed in

17 s ,
them by the electorate.

It appears to be accepted that statutea relating to
labor le1atnons in general havo unce rfnmn appLLcatcon to the pub-
lic sector as the courtse and that pu lic employeeg, as gervants
of the public welfare, occupy & status much different from that

18

of employees engaged in private enterprises.

While a number of gtates have recently enacted legig-

. 17. State Board of Regents v. United Packing Hou se Food and Allied
‘Workers, Local No. 1258, L75 N.W.2d 110 (Iowa 1970); In Re Richfield
Federation of Teachers, 263 Minn. 21, 115 N.W.2d 682 (1962); City
of Fort Smith v. Arkansas 5tate Council No. 38, 433 s.W.24 153
(L968); Norwalk Teachers' Ass'n. v. Beoard of Ed., 138 Conn. 269,

83 A.2d 482 (1%851). .

18. City of Manchester v. Manchester Teachexrs Guild, 100 N.H. 507,
131 A.2d 59 (1957); wichita Public Schools Emplovees Union, Local
No. 513 v. Smith, 194 Kan. 2, 387 P.2d 357 (1l9Gc4).
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lation to permit collective bargaining in different forms in the

3 involving these laws have reached

.~

public sector, veyy few case
the courts of last resort and judicial concern over logs of govern-
mental responsgibility has not disappeared. When collective bar-
gaining is provided by statute, the public officials cannot be

said to have abdicated ultimate responsibility -~ the legislature

has taken it away from them -= bhut the power of the legislature

&

to delegate to private persons discretion to determine issues
which are esggsentially governmental ig not free from doubt.

In 1947 the Penngylvania General Aegsembly enacted legig-
lation which estahlished grievance procedure under which public
employer~employee disputes should be &ubﬁitted to a mediatién
board which, after hearing, would make findings &nd recommendations
to local public eofficials. Such a mediation board heard such &
dispute for the'Erie firefighters and then recommended that the
City Council enact an ordinance creating a pension plan which the
mediators found the public interest required.

In Erie Firefighters Local No. 293 v.‘Gardner, 406 Pa.
395, 178 A.2d 691 (1962) the firefighters had brought mandawmus
to compel the City Council to take this actioﬁ. The Court chose
to face'the consﬁitutional issue by "assuming" that the statute
did require the City Council to take the action the mediators
recommended. The Court held that, as g0 construed, the statute
was an unconstitutional delegation of legislative discretion to
the mediators.

An article in the Pennsylvania Constitution contained



this language:
"hiphe General Aguewbly shall not dele-
gate to any sapecial QﬂmmLQSJOH; private
corporation oy association, sny powayr to
make, supervisse or interfere with any muni= - “
cipal improvement, money, property or eiffects,
whether held in trust oy otherwise, or to

levy taxes or perforin any municipal function
whatever.'" Erie Firefighters Lﬁhul Nao, 293

v, Gardney, supra at . 178 AZ24 at 695.
The Court recognized that there wag, even then, an iwportant
current trend toward delegation of power to administrative bodies,

but: sald:

"if the delegation of powar 1s to make
the law, which involves a digcretion of what
the law shall e, then the pﬂwcr is nondele=
gable. If the conferred authority is the
power or discretion to execute the law alneddy
determined and circumscribed, then the dele-~
gation is unobijectionable. ... We are of the
opinion, therefore, that if the Aclt of 1947
makes the findingg of the panel of concilis~
tors blndlnq upon the city in go far as the
creation of municipal ordinances is concer ned
then that portion of the Act which so states
is unconstitutional and cannot be enforced in
this proceeding." Erie Firefightere Local No.
293 v. Gardner, supra at , L78 A.24 at 695.

The State of Wisconsin had one of the firet comprehansive
municipal labor laws in the natien and local 1226, Rhinelander City
Enployee's v. City of Rhinelander, 35 Wis.2d 209, 151 N.W.2d 30 (1267)
‘is frequently cited as representing a modern judicial attitude ag to.
this problem. Theilrxr statute authorized muhiéipalities to enter
into labor contracts with reprasentativéa of employees. The stat-
ute permitted but did not 1eqa1re cities to make binding agree-
ments to submit grievances to arbitration. (Wiscohsin had earlier

held in a non-labor dispute casge that a city may submit to binding
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19

arbitration claims arising out of contract.)

The City enterxed into a laboy contract in which it
agreed to submit ¢rievances to arbitration. Later it refused to
arbitrate contending that to be required to do go would be an un-

lawful infringement uvpon the legislative power of the City. The

Court held that the City., having agreed to arbitrate, could now

be forced to carry out ite agreement. It is necessary, however,
to an appreciation of the Court's opinion to note that it added,
distinguishing between interests arbitration (that is, disputes
involved in the making of the labor contract) and grievance arbiw-
tration (disputes arising out of employment undex a contract which
hag already been made):

, "Yet in all its arguments the city is

talking about arbitration in the collective

bargaining context - arbitration to set the

termns of a collective bargaining agreement.

Such is net thig case, which involves arbitra-

tion to resolve a grievance ariging under an

existing agreement to which the city is a party.”

Local 1226, Rhinelander City Employee's v. City

of Rhinelander, supra at , 151 N.W.2d at 36,

While the acceptance of any collective bargaining in
municipal employment affairs doubtless dilutes the absgolute dis-
cretion which publi¢ officials had formerly enjoyed, the igsue
becomes acutely presented when statutes or charters provide, as
an ultimate step, the right of either party to have issues settled

by arbitration which is binding upon the municipality.

State of Washingtoh v. Johnson, 46 wWash. 114, 278 p.2d

19. City of Madison v. FFrank Lloyd Wright Foundation, 20 Wis.2d
361, 122 N.W.2d 409 (1963).
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662 (1955) dealt with a "home rule" city charter which provided
for binding arbitration between the City and its firefighters con-
cerning working conditions, wages and pensgions. The Court found
this to be an invalid delegation of public authority and the lan-
guage of the opinion seems to be representative of the rationale
of the majority of courts.
"Can the legislative body abdicate its
responsibility and turn it oveyx to a board

of arbitrators whose decision will be bind-

ing upon the legisglative body and the fire-

men? Clearly it hag no legal right to do so.

The theory of delegation of authoxity is that

the person or group to whom authority has been

delegated, act for and as the agent of the per-

gon or group delegating such authority. That

is not the situation here.,  Haere the council

would be stepping out of the picture entirely

and the arbitration board would be pexrforming

a function which, by law, is the responsgibility

of the council." Washington v. Johngon, supra

at , 278 P.24d at 666, ‘ '

The absence of a state statute authorizing binding arbi~
tration did not appear to control the Court's reasoning in Johnson
and the same rationale is expressed in Fellows v. LaTronica, 151
Colo., 300, 377 p.2d 547 (1L962) where the Colorado Court found that
another "home rule" charter amendment which authorized city offi-
‘cials to submit municipal labor disputes to bindiny arbitration
constituted an unconstitutional delegation of authoritye

In Joint School District No. 8, City of Madison v.
Wisconsin Employment Relations Board, 37 Wis.2d 483, 155 N.W.2d
78, 80-81 (1967) the Court examined the language of the Wisconsin
statute which provided that “municipal employees shall have ...

the right to be represented by labor organizations of their own

choice in conferences and in negotiations with their municipal
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employers or their representatives on guestions of wages, hours

and conditions of employment.' The Court decided thav in using
this language the legislature intended to distinguish between
labox relations in the private sector and those in municipal em=
ployment. The statute, it found, reguired the City only to meet
and ggﬁg@iﬁﬁg and engage in fact finding. It said that, Whil@

this night a¥fect a determination of the controversy by moral force,

it is not an unlawful delegation of authority because it is not

bi

nding on the City. The final detemrmination must still he made
by the school board. If the statute yeguired the City to parti-
cipate in collective bargaining, the Court said, in dicta, it would
be a gsurrendering by the menbers of the achool board of the muni-
cipal, function entrusted to them.
The constitutionality of a Rhode Isglend statute known

as the Firefighters' Arxbitration Act which provided for collective
bargaining including binding arbitration was considered by the
Rhode Island Supreme Court in Clty of Warwlick v. Warwick Regular
Firemen'sg Association, 256 A.2d 206 (R.I. 1969%). The Court upheld
the principles of the legislature's propriety of delegation of
power to arbitrators in this languages:

"We concur in the conclusion of the trial
justice that it is within the prerogative of
the legislatuvre to vegt administrative boards
or public bodies or officers with some portion
of the legiglative power where such action is
necessary to give operative effect to the ante-
cedent legislation. We are of the opinion that
when the legislature, in an exercise of its law-
making authority, enacts a statute the purpose
of which ig to secure to the public some right

or benefit, it may delegate to an appropriate
agency or officer some residuals of its legis-
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lative power in order to permit the selected
agent to accomplish the ends contenplated in
the original legislation. Of course, this g
not to say that the legislature may abdicate
its duty to legislate. Where the purposes of
the antecedent legislative enactment may be best
accomplished through the enployment of an agent
acting in its stead, the legislature may dele-
gate to that agent a suffiicient portion of its
power to enable it to make the statute operative."
City of Warwick v. Warwich Regular Firemen's
Agsociation, supra at 208-209.

Following the passage in 1955 of & New Hampshire gstat-
ute permitting municipalities to "recognize unions of employees
and meke and enter into collective bargaining contracts with guch
unions” the City of Berlin entered into a contract with the local

union representing the city police., A section in the contract

LI

"provided for grievance arbitration by an impartial arbitrator to
be appointed by the state board of arbitration whose decision was

to be final and binding. In Tremblay v. Berlin Police Union, 108

N.H. 416, 237 A.2d 668 (1968), this was attacked as an unlawful
delegation of municipal authority. The New Hampshire Court said:

"If that were the end of the matter, it
would pregsent a serious guestion. But, asg
previously noted, the clauvge [of the contract]
was specifically amended to provide that it
"shall comply and be subordinate to N.H. State
Law'. This amendment subjects the grievance
and arbitration procedure to Lawg 1963, 275:5 '
as well ag the state arbitration statute (RSA
273:12~27) which contains a provision that a
party may give a notice in writing not to he
bound by the arbitrator's decision.”" Tremblay
v. Berlin Police Union, supra at ., 237 A.2d at 672.

The contract also contained the Union's acceptance aof
the fact that the police depavtwent must operate with its budget
as set by the city council and that nothing in the arbitration

paragraph shall be construed =0 as to conflict with applicable
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not a8 Ul

state laws., The Court concluded that the contyvach was

lawful delegation of the city's authorxity to control the police
20
department. Thueg explained, the opinion constitutes only an

approval of legis! ities to contiact for

nding.

non-hinding grieve
While there is & little l%mal precedent, some of the
writers on the gubjecﬁ seen to feel that the preblem of delega-
tion is more ea 3513 gatisfied if the avbitrators themselves are
. 21
public officials. It will be remexbared that our own statute

Sde

i-f -

riveate

":5

auvthorizes the appointmant of arbitrators who are
zens and not in any way responsible to the public although their
decigions might affect the quantity, quality end cost of essential
public servica. |

The Rhode Island statute, earlier discusged, authorized
a delegation of suthority to a board of arbitrators such as our

own - one arbitrator to be chosen by the city, one by the unidn

and those two to select the third — whoge declisiong are to be

20. Our Iegislature enacted a Fire Fighters' Arbitration Loew in
1965 (26 M.R.8.A. § 980~992) which provided for bLinding arbitra-
tion, both interests and grievence. It was reperled gimultan-
eously with the enactment of the Act now under congideration.

P.L. 1969, Chap. 424, § 2. Thig Court was c - upon Lo inter-
pret the arbitration features of the law in Rkockland Profaszsional
Fire Flgh ers Ags'n. v. City of Rockland, Me., 261 A.2d4 418 (1970G)

but the issue of its constitutionality was not raleed

by}

21i Wellington & Wintexr, Styucturing Collcoiuww C
in 68 Mich.

Public Employment, 79 Yale L.J. 805 (1970);

L. Rev. 260, 284 (1969). For exauple, a Nebr: Satute allows
gsubmission of public labor disputes to a Court ndugirial Rela=

tions. Nebraska Public Laws 1965, Chap. 39€

o
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binding. It was contended in City of Warwick v. Warwick Regular

Firemen's ARgsociation, supra, that the statute contemplated an
unconstitutional delegation of governmental authority to private
individuals but the Court found the delegation to he proper,

2

to bhe tautological.

employing reasoning, however, which appes
The Court considered that since the statute psOVLme tﬁat the
person'chosen ag arbitrateor recelves a portion of the sovereign
power of the gtate, that person necessarlily becones a ?ublic
officer While he is performing these duties.

It eppears, then, that wmost ¢f the caseg holding that
égreements to submit public enployee labor d?uﬁUteS to binding
arbitration are invalid attempits to delegate official responsi-
bility come from states that had no legislation authorizing such
agreements. On the other hand, gerious concern over the problem
is apparent in all the decisions énd several of those often spoken
of'és favorable to the position urged here by the Asgsmociation limit
their holdings to grievance arxbitration of contracts which muni-
cipalities have already entered into. It mey be that the Rhode
Island statute ig the only one imposing upon the municipalities
binding arbitration in the areas of both interest and grievance,
without specific constitutional authorization, which has been
finally upheld. We considex that decimions involving arbitration
in essential industries in the private sector such as hospitalé
and public utilities give us little assistance as to this problem.

With scant solid precedent to guilde us, we return to our

‘

own situation. We find that our Constitution gave the Legislature



full respongibility over the mubject matter of pubnlic schools

and education and empowered it to make all reazonsble laws in

raeference to achadlg and educaticn the '"henefit of the people
of thig state". Opinion of the Justices, 068 Me. 582 (1876).
Except for the areas where the L@gigl&ﬁure hag from time to time
seen fit to lmpose its own reguirements amd.exa@pt for the authormi

ity later given to the Commissioner of Education, the responsi-

ies for operating the public schools have remained in the

o2
fte
=
&

iccal school boards.

The Legislature hag now decided to take from the school
boards the ultimate authority they have exaﬁcised‘in certain areas
of;ﬁchoel.manag@ment e that'iﬁt as to "hours, and wmrkinq COn--
ditions" and contract grievance arbitration - and to give it to

: 22 ‘
ad hoc boards of arbitration.

It is settled beyond question that the Legislature may
properxly conclude that the purposes of ita legislation may best
be carried out through agents and that it may delegate to the
agents a portion of its poweyr to Ffacilitete the functioning of
the legislative program. MoGary v. Barrows, 156 Me. 250, 163 A.2d

747 (1960); McKenney v. Parnsworth, X121 Me. 450, 118 A, 237 (1922).

There can be no doubt but that the Legislature, which is

22. It will be remembered that the school boards are regulred
only to consult as to educational policy, that the arbitrators
may only recommend terms of settlement in controversies over sal-
aries, pensions and insurance and that school boards' power to
comply with the arbitrators' awards in matters that are subject
to binding avbitration is limited by other existing statutory
enactiments and orders of the Comnissioner of Bducation.




the source of all municipal authority (Squirves v. Inha W$Lombg of

City of Augusta, 155 Me. 151, 153 A.2d 80 (1959}, has also the

o]

power to take back from municipal officers portions of the auvthor-
ity it has earlier given themn.

It is clear that the Legislature hag recognized that the
mainténance_of a satisfactory qualiﬁy of puElic education rrqulrﬁn
haymonious relationg betwzen school officials and the teathing
ataffs and that dTﬂ?greemgnt& inevitabhly arige during the carrying
out of their respective responsibilities. The sbrasive effect of
the existence of unresolved grievances is one of the threats to
harmonious relations which the Legislature considers should be
removed . ‘

The 1dWmakers have recognized tha pollcy mdP;nq degi-
siong should remain in the local officialsg, responsible to the
public, and that while the citizens may properly be subjected to
moral suasion as to such matters as wages and pensions, the ulti-~
mate determination of such matters with such heavy impact upon -
and so limited by - municipal apprapriaticna shbuld be made by
logal officials.

The Legislature has apparently concluded, on the other
hand, that experience has taught that certain aspects of this
dynamic and complicated municipal employermemployee relationship
no longex need remain subject to arbitrary decision by the employer
and that in %he areé of working conditions and hours and of contract
grievances the interegsts ofAthe emplovees muét in fairness be exam-

ined by impartial persons. The Legiglature appears to believe that



ruption of the balancing

[s)

this much can he dope without serious di
of operating costs &gagnsi municipal appropriations.

We realize that in providing that the contract making
procaess itgelf (as it affecty working conditiona and hoursg) is

gubiject to binding arbitration, our Legiselature has moved into an

L-u

area forkidden by many courtsg. The Legxai?iux@ must have con-

cluded that the benefitas which are sought by the statute can’

+

ne%er be achieved 1f an impasse occure at the very beginning of
the relationship. This conclusion ig not unreagonable

True, the a:atuie thj not contemplate the delegation
of authority to public administrative boards or agencies but in-
stead gives it to ad hoc panela whose menbersghips are not to be
controlled by governmental action. Here wé are of the opinion
thdt the Legislature, mindful off the denial to municipal employees
of such ecopomic weapons as strikes and work stoppages which are
avéilable to employees in private employment, has sought to avoid
the disruptive feclings of res @ntmanr and bitterness which may
result if the governmental employee may look only to the govern-
ment for redress of hils grievances. |

Where the ultimate arbitexr of the dispute is a repre-
sentative of one side of the dispute, adverse decisions will be

' : 23

hard to accept and the tendency toward alienation will be strong.

We consider that there is a rational reason for the

23. James M. Ringer, Legality and Propriety of Agreements to
Arbitrate Major and Minor Disputes in Public Employment., 54 Cornell
L. Rev. 129 (1968).
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Legliglature'y decision 5 purposes would be best effectu~
ated 1f the partiesg are lefi to choose their own arbitratoys in

the limited non-policy areas which sre subject to arbitration.

] ¢

While we consgider that the Legislature may juatifiably
choose to permit private cltizens 0 exercise the limited p@rtionﬂ.
of its sovereign power (as it concerns teacher-school board labor
relationg) which we have just discussed, it is well ESudb1L shed
that a legiglative booy cannot delegate the legislative power
without including in the delegating statute sufficient standards
to guide the agents in the exercise of the lagislétive aﬁtharitye

Small v. Maine Bosrd of Registration and Examinstion in Optometry,

Me., 293 A.238 786 (L972); Waterville Hoﬁe; Coxrp. vﬁ'Board of
Zoning Appeals, Me., 241 A.2d 50 (1L968):¢ Opinion of the Justices,

158 Me. 30, 48, 152 A.24 81 (1959); Local 170, Transport Workers

*

Union of America v. Gadola, 322 Mich. 332, 34 w.w.24 71 (l948)g
24

City of Warwick v. Warwick Re ar PFiremen's Aggoclation, supra.

24, As an apparent response Lo the decision in Erie Fivefighters
(earlier discussed), a constitutional amendment was pxescntea to
and passed by the electorate which specifically authorized the
delegation to panels or commissions of the authorvity to detemmine
municipal labor disputes. :

The legislature then enacted a gtatute which authorized
collective bargaining between policemen and firemen and their
public employers, culminsting, when the parties have bargained

to an impasse, in binding arbitration. City policemen then
brought mandamuse to compel the Bovough Council to enact legigla-
tion to carry out the arbitrators' award. The City objected that

the statute provided no standards. The Couyrt held that the new
congtitutional amendment obviated the need for standards which
the Court had on earlier occasiong held are demanded if legisla-
tive power is to be delegated. The Pennsylvania Court added that
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In 1947 the New Jersey lLegislature enacted a law which

provided for compulsory arbitration of labor disvutes in public
utilities and authorized ad hoc boards of avbitration chosen much

ag our own statuvte provides. The statute contained no statement

1}
] -

of criteria to guide and Limit the discretion of the aybitrators.

‘bilt said, in port:

The opinion by Chief Justice Vands

"If wo standarde are set up to guide the
administrative agency in the exercise of funce
tions conferred on it by the legislature, the
legiglation is voia ae rdqvlnq beyond the legite-
imate boundg of delegation of legislative power
and ag constitut¢mg a surrender and abdication
to an alien body of a power which the Constitution
confers on the Senate and General Assembly alone.
Nowhere in this act ids there any guide furnished
to the boaxrd of dwh%‘Laamon‘oth@r than that it
shall arbitrate "any and all digputes then exigt-

5—-

ing between the public unmlwty and the emploveas ...’
’ .o There is, thus, an even greater need of

specific standards than ihﬁre onJ“ be in the

case of a continuous aduinistrative body which

might gather experience as it went along. ...
Standards of delegation are peculiarly re-
quired, moreover, where the legiglature is enact-
ing a new pattern of social conduct ..." State v.
Traffic Telephone Workevrs' Federation of New 95
Jersey, 2 N.J. 335, 66 A.2d 616, 625-626 (1949).¢°

The extent to which the standards must be detailed must
depend upon the nature of the service which the legislative body

has determined should be performed by the auani@trative agercy.

even if the constitutional amendment did not apply, the statute
revealed a legislative purpose to protect the public from strikes
by policemen and firemen which furnished sufficient standards and
that a more explicit expression of legislative policy in a statute
providing for labor dLbLtIJtLOD would be "folly". Barney v. Russo
435 pPa., 183, 255 A.2d4 560 (1969).

25. The succeeding legisleture enacted a new statute with stand-
ards which the New Jersey Supreme Court, in a new vasge, found to
be adequate. New Jersey BC]I Tel. Co. v. Communications Workers
of Anerica, New Jersey Traffic Division No. 55, § N.J. 354, 75 A.2d
721 (1950).
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The need here is to protect both the public and the employee from
26
unnecessary and uncontrolled Q)HCFPiJOﬂBIV power .
Mr. Justice Wernick's opinion agreeg that cven though

the present law involves an area of internal governmental employex-

employee relationship, the statute delegates to the avbhitrastors

a portion of the police power of the State (to the extent that it
enpowers. the public em@l?yer to foyree binding arbitration upon
the teachers againgt thelr wills}). It also agrees that there are

carvy-over effecta upon the personal and property rigﬁts of the
citizenry in general. Although that opinion does not agree that
standards axe comstitutionally mgndated in thie Act, it appears

to concede that, because of the presence of those two factors,
potential constitutional infiymities could develop if the Act does
not reveal a combination of 1) a “primary étandard”.mr “intelligible
principle”, and 2) adeqguate nLOﬁednral safeguards and opportunity
for effective judicial review which can protect the teachers and
Lhe public against idrresponsible, arbitrary action. That copinion
looks for these primary standards and intelligible principles and

is satisfied that they can be found in the totality of the Act.

s

We, on the other hand, congider that the coenstitutional
issue is unavoidably presented now. The guestion is whether there
can be found in the Act sufficient standards = gpecific or gen-

eralized, explicit or implicit ~ to pf@tect the teachexs and the
public from pogsxbl@ arbitrayy and irresponsible exercise of this

delegated power by these ad hoc boards of arbitration. We arrive

26. Theodore W. Kheel, Strikes and Public Euwployment, 67 Mich.
L. Rev. 931 (1969); Kenneth Culp Davis, Administrative Law
Treatise, §§ 2.11 - 2.14.
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the conclusion that no

thait the

We do not conce

17l

primavy effect vpon the inte

o the

?

Heither do we find in

rds more

review technigues which could

easlly satisfied.

srhitration

We recognize that in an &

proegented

where & great variety of lgsues nay he

and where congidorvable Lt L8 not reason-

able to regulre that and options be

¥ that Cong g gupply.
adminis xxa%'va s with & wm@@*xxﬁ fore
mula for theix in a fiald wh Flestie
hility and the ads LQLEOH of the congresgional
policy to ise.nduwmy variabhle Lﬂxﬂl‘toﬁ COn-
stitute the essence of the program, 'If Congress
shall lay down by legils sive act an inte! 1lelc
principle ... such legislative action ls not a
forbidden delegation o” legislative power.'"
Lichter v. United States, 334 .5, 742, 785,

68 5.Ct. 1294, 92 L.BEA. L6%4, 1726 (1948).

While it is essgentisl to the success of arbitration that

trators deal with each casge on itg own merits, it Ls not neceg-

s

rhi

o

sary - or constitutionaslly possible here - that the legislative

2 o

body ive the arbitrators uncontrollad disoretionary power.
¥

We do not agree that the "primaxy s enﬂde“ oy "intelli-

gibhle principle" which gome of the federal cages have found suffi-

v
L

cient in their dgtuations would necessavily satisfy our own congti-

f,.n -

tutional demand for standards in this case. However, we Jdo not
t

believe that even the “"priwary standard" or "intelligible principle

0of which Lichter v. United States, supra and Mr. Justice Wernick's
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opinion sgpeak = can be found here from the totality of legisla-

tive expression in the several asgpecte which are discusged in

his opinion and on which we wish to commant with full vesgpect to
27
the pointg of view of our disagreainyg colleagues.
Ag Mr. Justice Wernick's opinion indicates, in sone

5,

jurisdictiens it has been found that an Act's atatement of policy
furnishes sufficient guidance to assure th%t the individuels to
whom the power has baen delegated aﬁé not free to exercise une
rebtricted legislative suthority according to theiy own disgcre-
tions. Faiwview Hogpital Bss'n. v, Public Building Service and

Hospital and Institutional Employees Union Local No. 113, 241 Minn.

523, 64 N.W. ?d 16 (1€ 34)@ This Bot's *tateo purpose isg to promote

improvement in the relationship between the public employer and

v . P -

enployee by providing adeguate machinery foxr the employeréz and
represantativeé of the émyloyemg to e in settlement of their
disagreements, It is the Legislature's sp tion that the avail-
abiiity and use of this new collective bargaining machinery will
result in a more harmoniouvs employer-employee relationship but
this purpose can hardly be considered as a meaningful criterion
for the arbitrators' determination, lssue by issue, of the indivi-
dual subject matters before them.

In Kovak v. Licensing Board; City of Watexrville, 157 Me.
41, 173 Aq2d 554‘(19613 wa ourselves found to be constitutional
a statute which authorized a municipal licensing board to revoke

a victualer's license when it is "gatisfied that the licensee is

Sy

27, Note, Maine's Public Labor Law, 24 Maine L. Rev. 73 (1972).
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untit to hold the license’. The Court found that the need for

adeqgquate criteria to guide the Board in . such . detewminations -

although absent in the section which authorized revocation -— was

found in several geparate but related sections of the same chapter

=

which mandated certain specific good conduct on the pa
walers. We are unable to discern any such related legislation

here which supplies the need for standarde which the Kovak Court

recognized to be reguired. )
We agree that the Legislature contemplated that. these
private individuals to whom it has given such authority over the

functioning of public education would ac¢t fairly and l,a;onably

ViCte

Unquestionably, a similar expectation-is iwplicit in evexy statute
which delegates power to administrative bodieg. The unspoken

+

demand for integrity is, of course, a standard for thé arbitrators'

conduct, but it does not furnish the crucial criteria to guide the

arbitrdtors as to what factors ghould he given FUHJJOQI‘ tion in

v

their exemination of the issues presented to them.

While we share our disagreeing colleagues' expectations

that when the issues reach the arbitrators they will lave been

haJplv delineated by the preliminary procedures of collective

-~

barqalnlng ~~ g probable contribution to the efficiency of the

arbitration process - thig cannot obviate the need for standards.

v

gtill left to act upon these issues with un=~

o

The arbitrators ar
directed and unlimited discretion.
We cannot agree with Mr. Justice WG nick' s opinion that

the Act's exclusion of cduoaLmandT pollc‘e from consideration by



e
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negotiatorg, fact finders and arbitrators - or its limiting the

a.

ators' aunthority as to salag

to

arbity ca, pPensi

recommendations and fact finding - constitute an indication of

legislative purpoge which can be congidered a criteria to guide
the arbitrators in their determinations in aveas outside the ow-
cluded portions. We cannot so construe it. The exclusion of
educational policies, salarvies, pensiong and insurance from bhind-
ing arbitration only defines the boundaries of the area in which
the arbitrators may act with binding effect -~ to wit, the area
of working conditions and hours = without indicating the factors
the arbitrators should consider as ent rjng into their decisions
concerning working conditions and hours.

We have congidered Mr. Justice wgrnlch 8 opinion'
referaence to the lagt paragraph in gection 965(Ll) which reads:

"Whenever wages, rates of pay or any

other matter reguiving sppropriation of

money by any municipality are included as

a matter of collective bargaining conducted

pursuant t©o this chapteyx, it is the obliga-

tion of the bargaining agent to serve written

notice of request f{or collective bargaining

on the public employer at least 120 days

before the conc]urxon off the current fiscal

operating budget.'

We construe this paragraph as requiring a timely caveat
whenever a future bargaining agreement by the parties or a binding
award by the arbitrators mey necessitate an increased or additional
appropriation so that the municipality may anticipate it in the

next municipal budget. The language falls short of being a dirac—

tive to the arbitrators that they ave to give consideration to the
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N e

ipaiity's ability to wmeelt the cost of the award in view of

its other obligations and responsibllities.

While it is apparent that the draftsmer of the Act took

24

care to omit from this legislation meoy elenents which have given

other courts their ider that the abgsence

from the Act of any Limit the arbitratorsg

At

invalidates the Aot ag far as ilts applicsbhility to bionding arbi-

tration of labor disputes in the public school area ig concerned.

“
§

There are many features of the Hill the camulative effect

f"'\

of which appear to us especially to demand that the Legisglature

clude standards which will effectuate the Garryiﬁg out éf it

pufposeb. The Act distinguishes between the atbitf&torg; autﬁorm
ity as to disputes involving educational policy and those concerned
with working conditions bﬁt neither educational policy nor working
conditiong is defined by the Act. Also, the Act provides the ar-
bitrators with no criteria for dealing with the likely situat] ‘
where a gingle decision may bear with subgtantial importance wvpon
both educational policies and working conditions. The arbitrators

are not public officials and are not reguired to answer to the

electorate or to the elected reprege gitatives of the electorate.

They ave completely free to deterymine igssues by the application

of their own political, social ox ecenomic theories, They will
not be members of a permanent panel but will be chosen on a case
by casze basis which militates against an accunulation of experience

and their development of standayds. The Act specifies that the
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a1

third arbitrator shall be "neutral' and styongly suggests a leglg-

lative intention that the two chogen by the parties

mey be partisan advocates, following a practice prevailing in
labor arbitration in the private sector. Thus the discretion
being'delegated may, in fact, be reposed in one private individual
who may not even be a resgident of the State.

Thig Act == unlike those in some other states - does
not provide that the arbitrators’ award is to be subject to exist-
ing statutory restrictione in the educational field, to existing
or future appropriations or to proper orders of the Commissionex
of Educatibnu Although decisgiopng in this area of disputes can have

erious impacts upon the public interest in general, the guality
of education and a municipality's ability to meet its other seri-
ous responsibilities, the arbitrators are left completely free to
ignore these factors and to use whatever criteria they choose for
theiyr final detemuinations,

Although provision is made for review by the Superiar

o

Court on guestions of law, the arbitration panels' determinations
as to questions of fact arve final, in the absence of fraud. There
is no reguirement that the arbitrators make findings of fact, even
,as to mafterg in which their determinations are final and binding,
which seriocusly limits the ability of the courts on appeal o pro=
tect against unbridled discretion.

Finally, the arbitratory -- like those discussed by

Chief Justice Vanderbilt in Traffic Telephone Workers Federation

I}

of New Jersey - would bhe putting into operation a pattern of




A

gocial (QHdV”L which is entirvely new Lo us.
We do nolt suggest that all of these elements mugt - or

can profitably —- be the subject of gpecific stands

we say that, in total, they cophasire the need
The Constitution hag specifically repoged in the Legislature full

recgponsibility over the conduct of

et

b lic school education for
' 28
state” and the Logjf ature hasg

the "benefit of the people of
chosen to delegate a final responaibility in the importent area

of hours and working conditiongm it hes done o, thevér, without
any clear indication as to what factorg the arbitrators must con-
sider in making these final decilsions.

We hold that the Legislature's attempt to delegate to
arbitrators binding detemmination of labor disputes b tween
teachers and their public employers i%.void for lack of adequa

standarde.

We are satisgfied that the provisions of the At concern-
ing arbitration are severable from the remainder of th& statute
and we find no constitutional infimmity in the Loq1b1 vre's jme
posing vpon teachers and their public employers thg other obliga-

. é_, ./
tions of collective bargaining found in the Act

Opinion of the Justices, 68 Me. 582 (1876), supra.

fa) I
R [#9]

2. Qurx holding ie confined to the particular sgituation of
rachers under the Act. We do not intend to suggest any opinion
3 to the validity of the Act as applied to other public employees.

t
a

w

w
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The Court being equally divided on the guestion of con«
stitutionality, but being in unanimous agreement that the Arbitra-
tors exceeded theiy statutory jurisdiction in their determination
ag to "Clasg size", "Length of & Teacher's Working Day" and
"Scheduling and Length of School Vacations and of the Commencement
of the School Year", the cases ara ordered remanded to the Superior
Court for actione

1)  In Docket No. 2688-71, City of Biddeford by its
Board of Education ve. Biddeford Teachers Agsociation, et alg.,
the decision of the arbitration panel offNOVQMbef G L lé?l ig to
be moﬁified by striking therefrom the determinations concerning
"Class gize", YLength of a Teacher's Working Day" and “Scheduliﬁg
and Length of School vaéationﬂ and of the Commencement of the
School Year".

" After such modification, the Superiocr Court should enter
Judgment affirming the
decision of the‘arbitration
panel,-aa modified.

2)  In Docket No. 2690-7L, Biddeford Teachers Association
vs. Board of Education of the City of Biddeférd, et als., the case,
as remanded, ig to awailt the entxy of ﬁudgmenf in case Wo. 2688~71.
Thereafter, the Superior Court shall proceed in such manner as the
subseqguent conduct of the parties might make necegsary or appro=

priate.





