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y 
.AUGUST',!\, rv,A~NE 

JOINT SELECT COMMITTEE ON 
COLLECTI VE BARGAINING 

[WORKING PAPERS) 



STATE OF MAINE 
HOUSE OF REPRESENTATIVES 

106TH LEGILSATURE 

JOINT ORDER 

WHEREAS , legislation has been introduced at the 105th and 106th 

sessions of the Maine Legis l ature to clarify the scope of collective 

bargai ning involv-ing public employers and public employees; and 

\'JHERgAs, l egislative_ guidance i s needed i n differentiating between 

the statutory duties of pub l ic e~ployers with respect to public pol icy 

and t he workin9 conditions of public employees; and 

WHEREAS, the Mai ne Supreme Judicial Court has recent l y handed down 

i ts c1ecis:i.on in the case of the· •cit_x of Biddeford By Its Board of Educati on 

- WHEREAS , the i mpact of tha-1: decision and other pertinent issues need 

f urther study in consi der ing proposed amendments to the Muni cipal Pub lic 

Empl oyees Labor Relati ons Law ; now, therefore , be it 

ORDl~fillD, the Senate concurring ,. that the Speak.er of the House of 

Representatives and the President of the Senate appoint a Joint Se l ect 

Committee cons i sting of 5 members oft.he House, appointed by the Speaker 

of t h e House and 3 members of the Senate , appointed by t he President of 

the S~nate ; and b e it fur t her 

. ORDERED , that said c01mnittee is · directed to undertake a comprehensive 

study of the Municipal Public Employees Labor Relations Law , to deter:mine 

t h e desirabi l ity of amending sa id Munic:ipal Public Employees Labor Relations 

taw i n light of experience under B1is law and _the recent decj.sion of the 

Supreme ,Judicial Court , City of Biddeforec1 By I ts Board of Education v. . -- . . . - .. ,, __ ...., __ __.,..,,__.~~-..-... ·-·-
Biddeford Teachers A8soci.ation with specific attent i on to be given to the 

scope of negotiations between teach<:!rs and public employert~ of teachers , and 

to the effect of b:i.nclin~r and compulsory arbitration on the public interest1 
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except that. such conunittee shall not conduct any investigation into arear: 

which are the specific subjects of any study which may be conducted by or 

under contract with the Unit.ea States Department of Labor or any subagency 

thereof; and be it further 

ORDERED, that within the area of its study, the committee shall rep--:irt. 

its findin9s and its recommendations to the next special or regular session 

as to how the best interests of the State would be served; and be it further 

ORDERED, that the committee shall have the authority to seek input 

from qualified individuals who are knowledgeable and experienced in public 

sector collective bargaining and to employ clerical and competent 

professional assistance within the limits of funds provided; and he it 

further-

ORDERED, that members of the committee shall be compensated for the 
their 

me spent in the performance 6f / duties at the rate of $20 per day 

plus all actual expenses incurred; and be it further 

ORDERED, that there is appropriated to the committee frqm the. 

Legislative Account the sum of SS,000 to carry out the purposes of this 

Order. 

NAME: Floyd M. Haskell 

TOWN: Houlton 

Reproduced and dis tribu tecl under the d irec ti.on of the Clerk of the hu11 :,:(::. 
6/1/73 



E. LOUISE LINCOLN 

CLERK OF" THI:: 1-JOU SE 

STA1"E Or MAINE 

HOUSE OF F~ EPRESENTATIVES 
OF"f"I CE OF" THE Cl- ERK 

AUGU S1"A, MAINE 04330 

Representative William J. Garsoe 
Representative Floyd M. Haskell 
Representative Stephen L. Perk.ins 
Representative David Bustin 
Representative James E. Tierney 

Gentlemen: 

August 17, 1973 

· I am pleased to appoint you, William J. Garsoe, Floyd M. Haskell·, Stephen 
L. Perkins, and James E. Tierney as the five House members to study Collective 
Bargaining involving Public Employers and Public Employees pursuant to Joint 

· Order H.P. 1574. I hereby enclose a copy of that Joint Order. 

I understand that Senator MacLeod has appointed Senator Tanous, Senator Huber, 
and Senator Kelley as the three members on behalf of the.Senate. I suggest that 
you call the first meeting for Wednesday, August 29, 1973 at the State House. The 
Legislative Council is meeting that day. The accepted practice is t hat the first 
named member of the Committee from the House in which the Order originated calls 
the meeting. Therefore Bill, it i s incumbent on you to make arrangements for the 
first meeting . 

The Speaker's Office is available for your use. I will be pleased to arrange 
for one of the Committee rooms to be used by you if you so desire. Let me know 
if I can be of further assistance . 

RDH,jmr 
copy to: John Martin 

Very truly yours, 

JXdlGP) 
Richard D. Hewes 
Speaker of the House 



E. LOUISE LINCOLN 

CLERK OF THE HOUSE 

Senator Paul R. Hub-er 
22 Samoset Road 
Rockland, Maine 04841 

Dear Senator Huber: 

STATE OF l-1AJNE 

HOU SE OF r~EPRESENTATIVES 
Clf"FICt:: OF" -rt-! ;:; CLERK 

AUGU S TA, MAIN E 04330 

August 20, 1973 

_ . .,/ 

I n respon~:e to Speaker Hewes ' letter of Augus t 17, 1973 which I am enclosing 
herewith, I am setting the first meeting of the Commit.tee to study Collective Bargaining 
pursuant to Joint Order H.P. 1574 (also enclosed) for Septeuiber 5, 1973 at 10 a.m . 
in the Judiciary Hearing Room. 

In an effort to expedite our work I am listing a tentative,.agenda. 

1. Elect Officers: Chairman, Vice Chairman , Secretary. 
2. Determine manner in which we will function i.e. formal public hearings 

or informal conference sessions. 
3. Discussion of possible guidelines for the work of the Committee. 
4 •. Determine Staff needs. 
5. Compile a l ist of organizations and individuals t o be invited t o 

participate. 
6. Set schedule for meeting dates. 
7. Any other business. 

If you have any additions for this agenda please contact me . Parking spaces will 
be arranged for your convenience. See yo,u on September 5th. 

Very truly yours, 

William J. Garsoe 

WJG:jmr 
copy t o Richard D. Hewes 



E, LOUISE LINCOLN 

CLEf~K O F TH,;: HOUSE 

STATE OF MA INE 

. HOUSE OF ~~ EPRESENTATIVES 
OFFICE OF TH E CLERK 

AUGUSTA, MAINE 04330 

August 20, 1973 

Representative Floyd M. Haskell 
Houlton, Maine 011 730 

Dear .Floyd: 

In response to Speaker Hewes' letter of August 17, 1973, I am setting the fi.rst 
meeting of the Committee to study Collective Bargaining pursuant to Joint Order 
H.P. 1574 for September 5, 1973 at 10 a.m. in the Judiciary Hearing Room. 

In an effort to expedite our work I am listing a 1;.entati.ve agenda . 

1. Elec t Officers: Chairman, Vice Chairman , Secretary • 
. . 2 . Determine manner in which we will function i.e. formal public hearings 

or informal conference sessions . 
3. Discussion of possible guidelines for the work of the Connnitte~. 
4. Determine Staff nee·ds. 
5. Compile a list of organizations and individuals to be invited to 

participate . 
6. Set schedule of meeting dates. 
7. Any other business. 

If you have any additions for this agenda please contact me. Parking spaces will 
be arranged for your convenience. See you on S_eptemb.er 5th. 

Very truly yours, 

William J. Garsoe 

WJG:jmr 
copy to Richard D. Hewes 
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Foreword 

This Committee was created by the 106th Legislature under the authority 

of Joint Order HP 1574 

STATE OF MAINE 
HOUSE OF REPRESENTATIVES 

106th LEGISLATURE 

JOINT ORDER 

WHEREAS, legislation has been introduced at the 105th and 106th 

sessions of the Maine Legislature to clarify the scope of collective 

bargaining involving public employers and public employees; and 

WHEREAS, legislative guidance is needed in differentiating between 

the statutory duties of public employers with respect to public policy 

and the working conditions of public employees; and 

WHEREAS, the Maine Supreme Judicial Court has recently handed down 

its decision in the case of the City of Biddeford By Its Board of Education 

v. BiddP[ord Teachers /\ssncL1tlon; and 

WHEREAS, the impact of that decision and other pertinent issues need 

further study in considering proposed amendments to the Municipal Public 

Employees Labor Relations Law; now, therefore, be it 

ORDERED, the Senate concurring, that the Speaker of the House of 

Representatives and the President of the Senate appoint a Joint Select 

Committee consisting of 5 members of the House, appointed by the Speaker 

of the House and 3 members of the Senate, appointed by the President of 

the Senate; and be it further 

Ol{l)l~RED, that said commit tee is d :i_rc_,c ted to urd ertake a cornprehe.ns ivP 

study of the Municipal Public Employees Labor Relations Law, to determine 

the desirability of amending said Municipal Public Employees Labor Relations 

Law in light of experience under this law and the recent decision of the 

Supreme Judicial Court, City of Biddeford By Its Board of Education v. 

Biddeford Teachers Association with specific attention to be given to the 
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scope of negotiations between teachers and public employers of teachers, 

and to the effect of. binding and compulsory arbitration on the public 

interest, except that such committee shall not conduct any investigation 

into areas which are the specific subjects of any study which may be 

conducted by or under contract with the United States Department of Labor 

or any subagency thereof; and be it further 

ORDERED, that within the area of its 1study, the committee shall 

report its findings and its recommendations to the next special or 

regular session as to how the best interests of the State would be 

served; and be it further 

ORDERED, that the committee shall have the authority to seek input 

from qualified individuals who are knowledgeable and experienced in public 

sector collective bargaining and to employ clerical and competent pro

fessional assistance within the limits of funds provided; and be it 

further 

ORDERED, that members of the committee shall be compensated for the 

time spent in the performance of their duties at the rate of $20 per day 

plus all actual expenses incurred; and be it further 

ORDERED, that there is appropriated to the committee from the 

Legislative Account the sum of $5,000 to carry out the purposes of 

this Order. 

NAME: Floyd M. Haskell 

TOWN: Houlton 

Reproduced and distributed under the direction of the Clerk of the House. 
6/1/73 

As noted in the order, a great deal of attention has been directed to 

the Municipal Employees Labor Relations Law since its enactment. The 

105th Legislature did enact a revision which was subsequently vetoed by 
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the Governor. ln his veto message the Governor endorsed the unanimous 

recommendation of his study group that the law be reviewed and added 

his opinion that it needed improvement. As will be seen, the Committee 

hearings developed a body of testimony that, although presented from 

different perspectives, indicates the need for consideration of modifi

cations in the law. 



I 

BACKGROUND 

In 1969 the 104th Legislature enacted the Municipal Public 

Employees Labor Relations Law (M.R.S., T. 26, Chapter 9-A), which 

created a mechanism for carrying out the policy, stated in the law, of 

promoting " ... the improvement of the relationship between public 

employers and their employees by providing a uniform basis for recogniz

ing the right of public employees to join labor organizations of their 

own choosing and to be represented by such organizations in collective 

bargaining for terms and conditions of employment." (M.R.S., T. 26, 
s 
s961). 

This law granted to certain employees of municipalities, towns 

or their subdivisions, and of school, water, sewer, and other districts, 

the right "to join, form and participate in activities of their own 
-

choosing for the purposes of representation and collective bargaining ... " 

(M. R.S., T. 26, § 963). 

The law also created the Public Employees Labor Relations Board 

within the Bureau of Labor and Industry, to administer the new law. 

Powers and duties of the Board are outlined in M.R.S., T. 26, ~968. 

The law also outlines procedures to be followed in collective bar

gaining and those subjects upon which the parties are required to 

negotiate. Certain prohibited acts of public employers, public 

employees and public employee organizations are also established by 

the statute. 

Briefly, the collective bargaining process established by the 

Municipal Public Employees Labor Relations Law can be outlined as 

follows: 

I. Determination of Bargaining Unit (M.R.S., T. 26, ~966) 

The public employer and public employees may decide on the 
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appropriateness of a bargaining unit, and upon the inclusion of 

certain positions in the unit. In case of a dispute, the 

Executive Director of the Public Employees Labor Relations Board 

(PELRB) decides on the appropriateness of the unit and whether 

the disputed positions are to be included. Standards for his 

decision are included. 
s 

Determination of Bargaining Agent (M.R.S., T. 26, s967) 

Upon request of a public employee organization, the public 

employer may grant voluntary recognition to the organization, if 

he is convinced that the organization represents a majority of 

employees in an appropriate unit. Otherwise, the public employer 

(or public employees) may request that the Executive Director of 

the PELRB conduct an election. After the election, the Director 

certifies as the bargaining agent the organization (if any) which 

'receives the majority of votes of those voting. Election procedures 

are outlined in this section, as well as procedures for de

certification and a provision requiring that the certified 

organization represent all employees in the bargaining unit, not 

just members of the organization. 

III. Obligation to Bargain (M.R.S., T. 26, §965) 

Both the public employer and the bargaining agent are 

obligated to bargain collectively. To fulfill this obligation, 

both parties must: 

A. Negotiate, which includes: 
1. meeting at reasonable times; 
2, meeting within 10 days after notice from other 

party, if no contract has been agreed upon; 
3. conferring and negotiating in good faith with 

respect to wages, hours and working conditions 
and contract grievance arbitration. Neither 
party is obligated to make concessions or agree 
to a proposal. Public employers of teachers 
are not required to "negotiate" with respect to 
"educational policies" (which specifically do 
not include wages, hours and working conditions) 
but must "meet and consult" on such policies; 

4. executing a contract in writing incorporating 



any agreements arrived at. The term of duration 
of the contract is negotiable but may not extend 
beyond 3 years; 

5. participating in good faith in the fact finding 
and arbitration procedures outlined in the 
statute; 

6. if any matter under negotiation requires an appro
priation of money by the municipality, notifying 
of the employer by the bargaining agent at least 
120 days before the conclusion of the current 
fiscal operating budget. 

B. Participating in mediation at any time prior to arbitration, 

at the request of either party or on motion of the PELRB or 

its Director. (Prior to October, 197B, the law required 

both parties to agree to mediation, and therefore it was 

not often utilized.) A Panel of Mediators is established 

in the law and mediation procedures outlined. 

C. Participating in Fact Finding 

If the parties, either with or without the services of 

a mediator, cannot settle a controversy, they may jointly 

agree on a fact finding procedure, or either party may 

request the Director of the PELRB tb assign a fact finding 

panel. Procedures for fact finding are outlined. 

D. Participating in binding arbitration 

If after mediation (optional) and fact finding, the 

parties have not resolved their controversy they may 

jointly agree to an arbitration procedure which will 

result in a binding determination of their controversy, 

or either party may put into effect the arbitration pro

cedure outlined in the statute. This procedure (and any 

procedure agreed to by the parties jointly) may lead to 

resolution of the controversy by the parties themselves, 

or to determinations by the arbitrators which are binding 

on the parties except that the arbitrators may only make 

recommendations, which are not binding, concerning salaries, 

-6-



pensions and insurance. All determinations are subject 

to review by the Superior Court. Procedures for arbi

tration are outlined in the statute. 
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Since the enactment of the Municipal Public Employees Labor 

Relations Law, the procedures outlined above have been followed, and 

as is usual with the institution of a new procedural system, precise 

determination of the meaning of certain portions of the law has become 

necessary. In the case of this statute, some of the more important 

questions were considered and ruled on by the Supreme Judicial Court 

of Maine in the consolidated cases. City of Biddeford By Its Board of 

Education v. Biddeford Teachers Association et al. and Biddeford 

Teachers Association v. Board of Education of City of Biddeford et al., 

304 A. 2d 387, 1973. 

The Biddeford cases were complex in nature and are difficult to 

summarize as are the opinions written by two Justices of the Supreme 

Judicial Court. Perhaps the briefest possible summary is that con

tained in the Maine Reporter: 

"Consolidated actions in which teachers' association 
sought to compel board and superintendent to comply 
with determination of arbitration panel under the 
Municipal Employees Labor Relations Law and board 
challenged validity of Arbitrators' decision. The 
actions were reported. The Supreme Judicial Court, 
Weatherbee, J., held, in Part I, that provisions in 
Municipal Employees Labor Relations Law for arbi
tration in event of failure of negotiations in attempt 
to effect teachers' contract and providing that arbi
trators shall recommend terms of settlement as to 
salaries, pensions, or insurance but would render 
binding determinations in other matters is not an 
unconstitutional delegation of authority to arbi
trators. The Court also held that the attempt to 
arbitrators binding determination of labor disputes 
was not void for lack of standards." 

304 22d, 387, 387-88. 

It should be adde<l that the decision that the statute was a 

constitutional delegation of authority was unanimous, but the decision 

that the delegation of this power was not void because of a lack of 
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standards for the arbitrators to use in making decisions was the 

result of an even split of the Justices on the question. Such a 

split results in the upholding of constitutionality, but nevertheless 

indicates serious reservations on the part of those Justices who felt 

the standards were inadequate. It should be noted that these cases 

relate to the statute only as it applies to teachers. 

In light of this decision, and also as the result of several years 

of experience in collective bargaining und~r this law which have 

enabled those working under it to see how it might be improved, the 

106th Legislature ordered that a Joint Select Committee be appointed 

to consider the broad question of whether the Municipal Public 

Employees Labor Relations Law should be amended. More specifically, 

the connnittee was ordered to give attention to the question of scope 

of negotiations between teachers and public employers of teachers, 

and to the effect of binding and compulsory arbitration on the public 

interest. 

II 

COMMITTEE PROCEDURE 

The first meeting of the Select Committee on Municipal Public 

Employees Bargaining Laws was held on September 5, 1973. At that 

meeting the Connnittee decided, after review of the Order authorizing 

the Committee- and directing the Study, to direct its attention to 

three topics at its next meeting, and the staff assistant to the 

Committee was instructed to proceed accordingly. Topics outlined 

for consideration included: 

1. 

2. 

3. 

Discussion of the Biddeford decision; 

Discussion of comparable statutes in other states; 

Discussion of the opinions of JJersons and associations 
who have actively participate in the municipal employees 



collective bargaining process as to the possible scope 
of the study and changes in the statutes which they 
would reconnnend. 

Accordingly, each Connnittee member was sent a copy of the 

Biddeford decision and copies of sel,ected state statutes on public 

employees collective bargaining. In addition, the following persons 

and associations were contacted and requested to submit to the 

Connnittee in writing opinions concerning the possible scope of the 

study, problem areas of the law, and other questions which might 

profitably be considered by the Connnittee: 

1. Maine Teachers Association 

2. Maine School Management Association 

3. Maine Municipal Association 

4. American Federated State and County Municipal Employees 

5. International Association of Firefighters 

6. Maine State Federated Labor Council 

7. Miss Marion Martin, former Director of the Bureau of Labor 

8. Parker Denaco, Esquire, Executive Director of the Public 
Employees Labor Relations Board 

9. Walter Corey, Esquire, Chairman of the Public Employees 
Labor Relations Board 

10. Dean Stanley Deveno, Arbitrator 

11. Sumner Goffin, Esquire, Arbitrator 

12. Joseph Chandler, Arbitrator 

13. Roger Snow, Arbitrator 

14. Paul Frinsko, Esquire 

-9-

Also, arrangements were made to discuss the Biddeford decision 

with two attorneys--Frank Chapman, Esquire, and Hugh McMahon, Esquire, 

who were involved with the case. 

The secorid meeting of the'Connnittee was held on September 27, 1973. 

At the morning session of that meeting, the Committee discussed with 

Mr. Chapman and Mr. McMahon the Biddeford decision, and heard 
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recommendations from the two attorneys on possible changes in the law. 

At the afternoon session, the Committee discussed with the staff 

assistant the sunnnary of laws from other states and correspondence from 

those contacted by the Committee. 

After this discussion, the Committee decided to invite· several 

persons to the next meeting of the Connnittee to discuss several subjects 

which most of those persons and associations contacted seemed to feel 

should be addressed by the Committee as a part of their study. 

The third meeting of the Committee was held on November 20, 1973. 

At the morning session of the meeting the Committee discussed with the 

speakers invited the following subjects: 

1. The right to strike vs. binding arbitration 

2. Possible changes in the statute to provide that the PELRB 
be more .closely patterned after the National Labor 
Relations Board. 

3. Setting up a Fair Employment Practices section under 
Title 20, Education Laws. 

4. Providing statutory guidelines for arbitration 

5. Fiscal autonomy for School Boards 

6. Reduction of the post-impasse process to mediation only 

7. Making mediation mandatory before fact-finding 

8. Following the recommendations of the Advisory Committee 
on Intergovernmental Relations related to Collective 
Bargaining for Public Employees. 

The speakers were: 

1. Dr. Carroll McGary, Commissioner of Educational and 
Cultural Services, State of Maine 

2. Dr. John H. Marvin, Maine Teachers Association 

3. Mr. James Vickerson, Maine School Management Association 

4. Stephan Sunenblick, Esquire, attorney for AFSCME 

5. Miss Marion Martin, former Director of the Bureau of Labor 

6. Mr. Parker Denaco, Esecutive Director, PELRB 

7. Mr. Donald Sipe. Superintendent of Schools, S.A.D. #17 



8. Paul Frinsko, Esquire 

9. Mr. Walter Corey, Chairman, PELRB 

Summaries of this testimony are as follows: 
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(Although this 

meeting was informal, with each speaker summarizing his views and re

sponding to the statements of others and questions from Committee 

members, this summary of views is being grouped according to subject.) 

1. The right to strike vs. binding arbitration 

Dr. Marvin: MTA has always preferred the right to strike as a 
means of resolving unresolved labor-management 
problems in the public sector. However, the 
public is not ready to accept this. Therefore, 
there should be binding arbitration in all areas. 

Mr. Sunenblick: AFSCME favors the right to strike very 
strongly, but does not object to binding arbi
tration as well. 

Miss Martin:Except for teachers, it would be futile for 
municipal employees to strike because their skills 
are not so unusual that they could be replaced. 
The right to strike is, however, a useful weapon 
in the negotiation process because the threat of 
strike gives a serious import to the negotiations 
such that when both parties feel thwarted the 
negotiations may last. I personally think the 
right to strike is better than binding arbitration. 
If there is an amendment it should protect the 
health. and safety of the community. 

Mr. Denaco: The people of Maine would be alarmed if they 
heard that the Legislature is considering the 
right to strike. That alarm would be intensified 
by the unemployment, which has been excessive. I 
would recommend that you look at the formulas of 
several states which have considered this problem. 

Binding arbitration serves a good purpose in 
causing the parties involved in impasse situations 
to be serious in their endeavors. Wisconsin has 
enacted a law which replaces straight binding 
arbitration with a "last best offer" in order 
that the arbitrators may pick from a reasonable 
list and both sides go as far as they can to 
achieve acceptability. 

Mr. Frinsko: Strike vs. arbitration - strikes are harmful to 
the public. I think we should direct our attention 
to what kinds of actions are inherently harmful 
to the public sector. 



Mr. Corey: On right to strike vs. binding arbitration - you 
could modify legislation so as to provide arbi
trators who are called in under the act should 
be Maine people. I suggest that you look at 
model legislation that has been tried and is 
working well. The Canadian Legislature has given 
the Board the right to determine whether the 
particular strike is adverse to the public 
health and safety and if it is, the agency can 
enjoin the strike and force the employees to 
work. You could also consider the "final best 
offer" within final arbitration. 
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2. Possible changes in the statute to provide that the PELRB be more 

closely patterned after the National Labor Relations Board (NLRB). 

Dr. Marvin: We would like to see the PELRB patterned after the 
NLRB in terms of its jurisdictional scope. The 
PELRB is a body specializing in the field of labor 
relations and would be the body best qualified to 
make the determination of what is negotiable. 

Mr. Sunenblick: The inability to reach a quick resolution to 
the problem is a most pressing problem. The aspects 
of how to get a quick resolution or how to impose 
some sort of restraints on a municipality's activity 
I'd consider a pressing problem. Need to assign 
resolution to the problems to PELRB. The Board net'd8 
some power to enforce its decision. 

Mr. Denaco: I think you should look carefully at the 7-day 
limitation. In §964 there are prohibitive 
practices which could be so precipitous that it 
would not be in the public interest to have to 
wait 7 days to hold a hearing on the matter. 

Mr. Frinsko: It is my feeling that the Maine Board, under the 
present law, has enforcement powers equivalent to 
the NLRB, the one difference being that the right 
of the Board to seek an injunction against a pro
hibitive practice against some substantial showing 
and request a temporary restraining order prior to 
a hearing is not specifically spelled out. I think 
it is there. Maybe in the absence of legislation 
the Board is reluctant to take this step. Perhaps 
you could insert words similar to the NLRB Act. 

The Koanl has the power to dett•rmine negotia
bility now and should be the source or rulings. 
It seems terrible to have a Board funded so 
weakly. To expand this Board to function 
efficiently would require a minimum of recording 
personnel, library services and additional.staff. 

3. Setting up a Fair Employment Practices section under Title 20, 

Education Laws. 



Dr. Carroll McGary, Corrrrnissioner of Educational and Cultural 

Services, proposed this topic for consideration by the Corrrrnittee in 

his written response to the Committee's request for suggestions. 

Briefly, the outlined proposal is that for teachers the areas of 

authority to employ, procedure. for dismissal, and procedural rights 
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of the probationary teacher should be kept in the Department of 

Education as a matter of expertise in the field of teaching. He 

proposes that these matters be removed from the Collective Bargaining 

process completely, but suggests some type of state-wide appeals board 

to review dismissals, with appeal to the Courts. 

Responses to this proposal: 

Dr. Marvin: The decision to employ or not to employ has to do 
with local standards. I'm not sure that we can 
achieve uniform statewide standards of employment 
any more than we can achieve state-wide standards 
of education. The resolution of who shall be em
ployed m~st be done on a local basis, and pre
sumably by a private justice rather than public. 

Mr. Denaco: Opposed to teacher dismissal under educational law. 

Mr. Frinsko: My personal thought would be to repeal the Fair 
Employment Practices, Title 20, completely. 

Mr. Sipe: Maine has one of the best laws in the country con
cerning teachers provisions for dismissal. 

4. Providing statutory guidelines for arbitration. 

Dr. Marvin: One general position is that it is virtually 
impossible to get a satisfactory definition of 
what constitutes working conditions. 

It is our definite feeling that in the bulk of 
the cases (140 contracts presently) as expertise 
is acquired in this field, the questions of what 
is negotiable becomes less and less of an issue. 
People are settling down to business. The 
original impact of the question of what is 
negotiable stems largely from inexperience and 
uncertainty in the field of labor relations. 
As that has been solved on hoth school manage
ment and our part it has become less and less of 
a major issue. 

Mr. Vickerson: I will address my remarks to the area of 
educational policy. Our primary concern with 



reseect to the work of this committee and legis
lation filed is guidelines to educational policy. 
In our mind it was clearly the intent of the 104th 
Legislature to eliminate the area of educational 
policy from the negotiations process and put it 
into a meet and consult frame. 

There is a strong feeling that there are no 
statutory guideiines on what the tenn 
"negotiability" relates to. Teachers want to 
govern themselves. 

I would hope that this committee will establish 
new guidelines for educational policy so that those 
persons or Boards who will make decisions under 
negotiability of issues will have the same kind of 
standards to follow that they now have with re
spect to public employees and the definition of 
prohibitive practices. 

Miss Martin: It would be unfortunate to set standard rules 
because they might not fit the situation. The 
effect of the arbitration decision would be 
spelled out and give some penalties for failure 
to agree on the issues that were binding. The 
Biddeford decision went way beyond the issues 
presented to the Court. 

Mr. Denaco: The Biddeford decision should be studied in 
light of the need for more standards for 
arbitrators. We do have in Title 14 provisions 
for a uniform arbitration act. Public interest 
would be better served if there were enabling 
legislation that there should be standards set 
by the Board rather than putting them into the 
law itself. We wouldn't want to have to go 
through the legislative process to change these 
from time to time. 

Mr. Frinsko: You could eliminate many problems by re~ 
defining the scope of bargaining to wages, hours 
and terms and conditions of employment, not 
mentioning educational policy, and place a 
mandate in the section dealing with prohibitive 
practices, that the Board in making its de
terminations must consider the unique character
istics of public employment. 

Mr. Sipe: The Board I represent doesn't feel that this 
bill on the books has accomplished any of the 
purposes or improved the relationship between 
employers and employees. The Legislature 
passed a bill that has told us in essence that 
someone other than local boards will eventually 
determine what the purpose of that organization 
will be. You have taken out of the hands of 
boards any restriction in the determination of 
public purpose, public mission, public function, 
as far as negotiations are concerned. 
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Mr. Sipe(Cont'd): 
You should consider local negotiations in the 
same sense as you are considering state 
negotiations. You should decide whether local 
governments, boards of education, town councils, 
etc., should give up their right to determination 
and the future of the direction of their 
organization. 

5. Fiscal Autonomy for School Boards. 
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Miss Martin felt that if School Boards had the responsibility to 

face up to taxpayers with the recommendation on needed dollars, Boards 

would develop a different attitude and different types of people would 

be attracted to run for them. 

None of the other persons participating in the discussion 

commented on this subject. 

6. Reducing the post-impasse process to mediation only. 

7. Making mediation mandatory before fact-finding. 

(Since these two subjects are closely related, most discussion 

addressed them together. The people speaking really addressed a 

broader question of what the post-impasse procedure should be). 

Miss Martin: In reviewing bills, they all provide free mediation, 
free fact-finding, free arbitration. Apparently 
they don't like to use these. They want to select 
their own and have the state pay for them. They 
should pay for their own. · 

Last session you repealed the mediation section 
under Sec. 4 and inserted it in Sec. 965, under 
Part II. The result is that the private employers 
who may need and want mediation think there is no 
state service available to them. I would like to 
suggest the PELRB not be limited to labor relations 
in public employment -- that they be given the re
sponsibility for conducting labor relations and be 
available to all sectors and that Municipal Public· 
Employees be one. The mediation would be under 
their administration and that would be another duty 
that they would have and llw arbitration or con
ciliation i-,hould he administl,n'd by the same hoard. 

Mr. Denaco: On impasse·resolution techniques in the law--we are 
wise to maintain three techniques we have in the 
law now. The formality of each new procecure in
creases as you go up the scale. 



On the Panel of Mediators--In our short history I can 
say that mediation is being used in the state in the 
public sector more than it ever has. Mediation 
services are provided through the Board, and Miss 
Martin's idea of consolidation of labor relations under 
a single agency is important, especially in the area of 
unfair labor practices. 

There is nothing in the law providing for the rendering 
of an arbitration report. This could be developed, 
requiring them within a certain period of time. 

Mediation mandatory before fact-finding -- should be 
postponed for the time being. The new mediation 
process under §962 is not of a long enough duration 
to tell us if changes are necessary. If mandatory 
mediation were adopted it would probably result in a 
statutory change similar to the process now used in 
Massachusetts--before you go to fact-finding you must 
have an impasse certified by a mediator. 

Mr. Frinsko: Consider discontinuing the process of fact-finding. 
If you were required to have mediation before arbi
tration, skipping the fact-finding, you'd have a much 
more effective and efficient procedure. 

Mr. Corey: Mandatory mediation - In Massachusetts a mediator 
must certify to the impasse before the dispute gets 
as far as fact-finding. It is my expectation that 
with the most recent amendment to the act what we 
may have is the equivalent of mandatory.mediation. 

On dispute settlements--you could ask the Board to 
draw up language on dispute settlements and bring 
it back to you. You could decide that the Board 
should take a more active role and appoint the 
arbitrator and give them a blanket mandate and 
authorize us to set up more criteria. 
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8. Following the recommendations of the Advisory Committee on Inter

governmental Relations. 

Due to confusion on what recommendations were to be discussed, 

little comment was made. Those who did comment felt that the ACIR 

suggested public employees collective bargaining law was well drawn, 

but did not go into detail on this subject. 

9. Other problems mentioned. 

Dr. Marvin: 1. The law needs to be clarified on whether an 
individual contract or a comprehensive contract 
takes precedence. 

2. The MTA would like to extend coverage under the 
law for teachers in evening and summer school 
programs. 
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III 

SUGGESTED RESTATEMENT OF ISSUES BEFORE COMMITTEE 

1. What should be the role of the PELRB in the Collective Bargaining 

Process? 

A. Should the Board decide questions of negotiability? 

B. Should the Board be given injunction powers? 

C. Should the Board be generally strengthened, removed 
from the Bureau of Labor and Industry, and be given 
broader areas of jurisdiction? Combine Board of 
arbitration and conciliation? 

2. Is there a need for more definite standards to guide decision

making at all or any stages of the public employee collective 

bargaining process? 

A. Should certain terms in the statutes be more clearly defined? 

B. Should certain subjects be removed definitely from the 
collective bargaining process? 
(Fair Employment Practices of Teachers). 

C. Should the PELRB be given broader power to set standards? 

3. What is the most effective post-impasse procedure? 

A. Is the right to strike or binding arbitration more desir
able and acceptable? 

B. Should all procedures in the current law be retained with 
or without modification? 
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are some po1-~ts- o~·aiT~er-errce betwe~n t-he tw~7~tltned bargaining . 
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Minutes 
Sept. 5 

JOINT SELECT STUDY COMMITTEE ON MUNICIPAL EMPLOYERS LABOR RELATIONS LAW 

11:25 A.M. All members present. 

Senator Wakine Tanous· was elected Chairman pro tem unanimously. 

Election of Officers was held and unanimously elected were the following: 

,, 

Rep. William Garsoe, Chairman 

Senator Paul Huber, Vice Chairman 

Rep. Stephen Perkins, Secretary. 

Discussion of scope of Order was held, and whether to report to the 

Special or Regular Session. It was decided to meet the Special Session 

deadline unless we as a Committee find it impossible. 

Suzanne Havens, Legislative Assistant, is to be-available to the 

Connn.ittee. Committee would like synopsis of statutory language of other 

states and a copy of the Biddeford decision for each member. 

Note: (Michigan Law Review Article of this summer.) 

A list of indiv.iluals and/or organizations was compiled to be in

vited to testify before the Committee. 

Suzanne Havens to be directed to contact or communicate with the 

following: 

Maine Teachers Association 

Maine School Management Association 

Maine Municipal Association 

American Federated State and County Municipal Employees 

International Association of Firefighters 

Maine State Federated Labor Council 

Marion Martin 

Parker Denico, Executive Director of Employees Labor Relations Board 

Walter Corey, Chairman,. Employees Labor Relations Board 

Dean Stanley Deveno, Field of Arbitrators 



Sumner Goffin, Field of Arbitrators 

Joe Chandler, Field of Arbitrators 

Roger Snow, Field of Arbitrators 

Paul Frensko, Attorney, of Portland 

And others that may be proposed. 

It was decided that the first item on the agenda for the next 

meeting would be the reviewing of the Biddeford decision. 

It was also decided to invite Frank Chapman and Hugh McMahon. 

Minutes 
Sept. 5 

Also 

to discuss the summary of Suzanne Havens' responses from communications 

with above mentioned individuals and organizations. 

It was moved and seconded that the Committee's final report would 

be in written form under the Rules of Legislative Committees, and that 

a Minority Report may be submitted. 

It was moved and seconded to hire a clerk to keep the records and 

attend all meetings. 

Tentative date for the next meet~ng i$ Tuesday, September 18, 1973, 

at 10:00 A.M. in the Judiciary Committee Room. 

Relative to press releases, it was voted unanimously that the 

Chairman is initially free to release factual data recorded at the 

meetings unless otherwise directed. 

Minutes taken by Rep. Stephen Perkins. 



COMMITTEE ON COLLECTIVE BARGAINING 

MEETING OF SEPTEMBER 27, 1973 

PRESENT: Rep. William Garsoe, Chairman 
Sen. Wakine Tanous 
Sen. Paul Huber 
Rep. Floyd Haskell 
Rep. James Tierney 
Repo David Bustin 
Rep. Stephen Perkins 

ABSENT: Sen. Peter Kelley 

Minutes -1-
Sept. 27 

The Committee was called to order at 10:20 a.m. on Thursday', 

September 27, 1973 by it's Chairman, Rep o William Garsoe . 

Attorneys Frank Chapman of Augusta and Hugh MacMahon of Portland 

presented their views.on the Biddeford Decisiono 

On the motion of Senator Tanous, the Connnittee broke for lunch at 

12:25. 

The afternoon session began at 2:00 p.m. with just the Connnittee 

and the Research Assistant, Suzanne Havens present. Mrs. Havens submitted 

two reports detailing information she had received from people she had 

contacted by telephone and mail as requested by the Connnittee at their 

last meeting. 

Chairman Garsoe asked the Committee if they should restrict the study 

to the educational sector vs . the broad review of the whole law . Rep. 

Bustin said we were not talking about any section that talked specifically 

to education -- this law covers the whole range of public employees o 
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Chairman Garsoe pointed out that the order directs us to study the entire 

law. There is however, repeated emphasis on the education, t ec;1.cher, 

school board area. 

the area of 965. 

Senator Tanous suggested that it be narrowed down to 

Chairman Garsoe said what he was really after was "do we see the 

scope of our work as being such that we can report to the Sp~cial Sess ion 

or are we going to have to stretch this out and report to the next 

Legislature?" No vote was taken. 
. , · 

Sena tor Tanous asked Mrs o Havens to s ee how many ~ontracts were 
I . 

settled by the table between boards, and see·how many went to _fact finding 

how many went to arbitra tion, and, where it was utilized, mediation. 

This ·survey for a period of 2 years. 

Senator Tanous would like the labor relations law de fined and also 

to have a copy of the law tha t exists. 

Chairman Garsoe asked Mrs o Havens to make a note to see if there is 

any way we can get a reading on the length of the negoti ating session, 

where they were settled and how they were settled. Also .solicit testimony 

as to the question of how long a procedure this seems to be, what are 

the extremes , and what are the averages. 

Chairman Garsoe summarized that the following areas are befor e us 

and are under active consideration: NLRB concept, the right to strike, 

binding arbitration, McMahon's proposal that mediation be the only 

requirement, and Chapman's remarks about t he stay or der 0 

The n~xt meeting wil l - be on Thursd~y, October 18, 1973. In the 

meantime, Mrso Havens will send copies of the information that she 

finds t:o the members.· 



Rep. Haskell made the motion to adjourn a t 3:15 p.m. 

Collec tive Bargaining Committee 

Tape /fl 
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STUDY COMMITTEE ON MUNICIPAL EMPLOYEES LABOR RELATIONS LAW 

Minutes -1-
November 20 

The meeting was opened at 10:10 A.M. by Chairman, Rep. William 
Garsoe. Absent was Rep. Steve Perkins. 

Mr. Garsoe had sent various individuals letters outlining eight areas 
and asked speakers to comment on: 

1. Right to Strike vs. binding arbitration 
2. Pattern PELRB after NLRB 

a. Power of temporary restraining order 
b. Power of Board to determine negotiability 

3. Setting up a Fair Employment Practices section under Title 20, 
Education Laws 

4. Provide statutory guidelines for arbitration 
5. Fiscal Autonomy for School Boards 
6. Reduce process to mediation only 
7. Mediation mandatory before fact finding 
8. Follow the recommendations of the Advisory Committee on Inter

governmental Relations. 

The speakers were: 
Dr. Carroll R. McGary, Corrnnissioner of Educational and Cultural 

Services, State of Maine 
Dr. John H. Marvin, Maine Teachers Association 
Mr. James Vickerson, Maine School Management Association 
Attorney Stephen Sunenblick, ASFCME 
Miss Marion E. Martin, former Commissioner of Labor 
Mr. Parker Denaco, Exec. Director, Municipal Public Employees Labor 

Relations Board 
-Mr. Donald Sipe, Supt. of Schools, SAD 17 
Attorney Paul Frinsko 
Mr. Walter Corey, Chairman, PLRB 

The morning session consisted of corrnnents from speakers and questions 
from Committee members. 

The afternoon session commenced at 1:30 with Rep. Steve Perkins 
absent. Members further questioned guests, then went into an executive 
session~ The Order was further discussed, and discussion was held on 
whether there was time enough to prepare proposed legislation and whether 
the Committee would report to the Special Session or the 107th; also, 
whether legislation was needed. A motion was made, seconded, and passed 
unanimously that no legislation be referred to the Special Session due to 
the lack of time; however this does not preclude the making of a report 
to the Special Session. 

Meeting adjourned at 3: 55 P.M. The sum of $4,255.70 left in the. 
Committee Fund. 

733 end of Tape #1 - Morning session 
. 00 514 Tape #2 - Afternoon session 

P. Clark 



Minutes -2-
Nov. 20 

Dr. McGary: Fair employment practices section should be rewritten. Should 
be kept in Department of Education as a matter of expertise in 
the field of teaching. 

There needs to be a clearer specification of the authority to 
employ. That should rest with the superintendents. 

Due process steps are not clearly spelled out. 

There should be a clearer specification for the p:irocedures 
for dismissal. 

Propose some sort of state tribunal. 

There should be a clearer definition of the procedural rights 
of the probationary teacher as contrasted with a teacher on a 
continuing contract. This would standardize and remove from 
negotiations a highly charged issue and would guarantee all 
Maine teachers and school cormnittees an equal kind of procedure 
so that we could be assured that teachers were fairly employed. 

This concept for dismissal - renewal would be taken from the 
PLRB. Title 20 - present law is vague. 

Hawaii is the only state he knows of that has a state 
negotiator. 

There is not a good administrative revue on dismissal. Appeal 
before the court in terms of dismissal. 

You could consider some sort of state-wide abuse board 
patterned after the state appeals board. 

Dr. Marvin: We have always stood for the right to strike as a means of 
resolving unresolved labor management in the public sector. 
Public not ready to accept. 

Should have binding arbitration to cover all areas. 

We would like to see the PELRB patterned after the PLRB in 
terms of its jurisdictional scope. The PLRB is a body 
specializing in the field of labor relations and would be 
the body best qualified to make the determination of what is 
negotiable. 

Oppose reducing any steps now in the law. 

There is uncertainty as to which takes precedence-- an in
dividual contract or a comprehensive contract. This should 
be clarified. 

One area we would like to see expanded is to cover evening 
school, swmner school employees, which are not now covered. 
Most of these people are full-time employees in the same 
district and are covered by the same district but are pre
sumably beyond the scope of the law. 



Dr. Marvin, Cont'd. 
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Our general position is that it is virtually impossible to 
get a satisfactory definition of .what constitutes working 
conditions. 

It is our definite feeling that the bulk of the cases (140 
contracts presently) is that as expertise is acquired in this 
field, the question of what is negotiable becomes less and 
less of an issue. People are settling down to business and 
the original impact of what is negotiable stems largely du~ 
to inexperience and uncertainty in the field of labor re
lations. As that has been solved on both school management 
and our part it has become less and less of a major issue. 
Certainly not one that I can see immediate action being taken 
for this special session. 

On licensure procedures - The decision to employ or not employ 
has to do with the local standards. I'm not sure that we can 
achieve uniform statewide standards of employment any more 
than we can achieve,uniform statewide standards of education. 
The resolution of who shall be employed must be done on a 
local basis, and presumably by a private justice rather than 
public. 

On hiring outside fact finders and arbitrators - We find 
within the private sector more satisfaction with a private 
enterprise system of justice than we are finding from public. 

James Vickerson: I will address my remarks to the area of educational 
policy. Our primary concern with respect to the work of this 
committee and legislation filed is guidelines to ed. policy. 
In our mind it was clearly the intent of the 104th Legislature 
to eliminate the area of educational policy from the negotia
tions process and put it into a meet and colsult frame up. 

There is strong feeling that there are no statutory guide
lines on what the term "negotiability" relates to. 

Teachers want to govern themselves. 

I would hope this Committee will establish new guidelines 
for educational policy so that these persons or Boards who 
will make decisions under negotiability of issues will have 
the same kind of standards to follow that they now have with 
_respect to public employees and the definition of prohibitive 
practices. 

Mr. Sunenblick: The inability to reach a quick resoltuion to the problem 
is a most pressing problem. The aspects of how to get a 
quick resolution or how to impose some sort of restraints on 
a municipality's activity I'd consider a pressing problem. 

We favor the right to strike very strongly, but we do not 
object to binding arbitration as well. 

Need to assign resolution to the problems to PELRB. The 
Board needs some power to enforce its decision. 
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Miss Marion Martin: As far as municipal employees and the right to strike 
and binding arbitration, with the exception of teachers who 
could tie things up, it would be futile for the employees to 
strike because their skills are not so unusual that they could 
go on the open market and hire people. It is, however, a 
useful weapon in the negotiation process because the threat 
of strike gives a serious import to the negotiations that 
when both parties feel thwarted the negotiations may last. 
I personally think the right to strike is better than binding 
arbitration. 

If there is an amendment it should protect the health and 
safety of the community. 

On arbitration - It would be unfortunate to set standard 
rules because they might not fit the situation. The effect 
of the arbitration decision would well be spelled out and give 
some penalties for failure to agree on the issues that were 
binding. 

The Biddeford decision went way beyond the issues that were 
handed to them. 

On fiscal autonomy - We are one of 5 states that don't have 
school boards with fiscal autonomy. If the school board had 
the responsibility to face up to the taxpayers with the 
recommendation that we need$$$ you would find a different 
attitude on school board9 and different types of people would 
be attracted to run for them. 

Union security should be qualified. I would like to see the 
statute say that union securities are negotiable or not 
negotiable. 

In reviewing bills, they all provide free mediation, free 
fact,finding, free arbitration. Apparently they don't like 
to use these. They want to select their own and have the 
state pay for them. They should pay for their own. 

Last session you repealed the mediation section under Sec. 4 
and inserted it in Sec. 965 under Part 2. The result is that 
the private employers who may need and want mediation think 
there is no state service available to them. I would like to 
suggest that the PELRB not be limited to labor relations in 
public employment--that they be given the responsibility 
for conducting labor relations and be available to all sectors 
and that the Municipal Public Employees Labor Relations Law 
be one. The mediation would be under their administration 
and that would be another duty that they would have, and the 
arbitration or conciliation should be administered by the 
same board. 

Set up a board not limited to municipal employees. 

Parker Denaco: The people of Maine would be alarmed ~f they heard the 
Legislature is considering allowing the right to strike. That 
alarm would be intensified by the unemployment, which has been 
excessive. I would recornmena that you look at the formulas of 
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Parker Denaco Cont'd. 

...... 

several states which have considered this problem. 

Binding arbitration serves a good .point in causing the parties 
involved in impasse situations to be . serious in their en
deavors. Wisconsin has enacted a situation where they have 
determined that i:there will be a type of arbitration, but 
rather than being straight binding arbitration it considers 
the endeavor of last best offer in order that the arbitrators 
may pick from a reasonable list and both sides go as far as 
they can to achieve acceptability. 

On Impasse resolution techniques in the law - We are wise 
to maintain the three techniques we have in the law now. 
The formality of each new procedure increases as you go up 
the scale. 

On panel of mediators - In our short history I can say tha't 
the mediation is being used in the state in the public sector 
more than it ever has. Mediation services are provided 
through the Board, and Miss Martin's idea of consolidation 
of labor relations under a single agency is important, es
pecial l y in the area 0f unfair labor practices. 

Under injunctive powers I think you should look seriously 
at the 7-day limitation. In Sec. 964 there are prohibitive 
practices which could be so precipitous that it would not be 
in the public interest to have to wait 7 days to hold a hearin_g 
on the matter. 

The biddeford decision should be studied i.n the light of the 
need for more standards for arbitrators. We do have in Title 
14 provisions for a uniform arbitration act. Public interest 
would be better served if there were enabling legislation 
that there should be standards set by the Board, rather than 
putting them into the law itse lf. We wouldn't want to have 
to go through the legislative process to change these from 
time to time. 

There is nothing in the law providing for the rendering of 
an arbitration report. This could be developed, requiring 
them within a certain amount of time. 

Qppos ed to teacher dismissal under educational law. 

Mediation mandatory before fact finding - Should be postponed 
for the time being. Mediation process under Sec. 962 is not 
of a long enough duration to tell us if this is necessary. 
If this type of process were adopted it would probably re
sult in a statutory change similar to the process now used 
in Massachusetts--before you go to fact finding you must have 
an impasse served by a mediator. 

Meet and Confer Act ACIR model legislation 
also favor the collective negotiation act. 
are covered by the labor relations law are 
collective bargaining. It might be a step 
sider a meet and confer act. 

is well drawn. I 
The people who 

engaging in 
backwards to con-
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James Vickerson: The ACIR originally recommended a meet and confer 
act and supplemented it with this that you have distributed. 
This is a collective bargaining law rather than a meet and 
confer. 

Paul Frinsko: Strike vs. binding arbitration - harmful to the public. 
I think we should direct our attention to what kinds of 
actions specifically are inherently hannful to the public 
sector. 

It is my feeling that the Maine Board, under the present 
law, has enforcement powers equivilant to the NLRB. The 
one difference being that the right of the Board to seek an 
injunction against a prohibitive practice against some sub-. 
stantial showing and requesting a temporary hearing order 
prior to a hearing is not specifically spelled out, but I 
think it is there. Maybe in the absence of legislation the 
Board is reluctant to take this step. Perhaps you coulc 
insert words similar to NLRB Act. 

We should develop some sort of guidleines from precedent, by 
a group of people who are atuned to the problems of public 
sector employment in the state. ~.he decision belongs with 
an administrative agency. 

The Board has the power to determine negotiability now and 
should be the source of rulings. It seems terrible to have 
a Board funded so weakly. To expand this Board to function 
efficiently would require a minimum of recording personnel, 
library services and additional staff. · 

My personal thought would be to repeal the Fair Employment 
Practices, Title 20, completely. 

Consider discontinuing the process of fact finding. 

You could eliminate many problems by redefining the scope 
of bargaining to wages, hours and terms and conditions of 
employment, not mentioning educational policy, and place a 
mandate in the section dealing with prohibitive practices, 
that the board in making its determinations must consider 
the unique characteristics of public employment. If you 
were required to have mediation before arbitration, skipping 
the fact finding, you'd have a much more effective and 
efficient procedure. 

On dismissal of employees - I think at a certain point in 
time a public employee by virtue of our Constitution gains 
a right that he cannot be terminated without the adminis
trative procedures necessary under our decision. You could 
draft legislation which would apply to all public employees 
and guarantee them the right to due process by spelling out 
what the courts have already said to us. 

On rights in dismissal - That review auth~rity should not 
be with PLRB. You have to start talking about a separate 
agency in state government. You can repeal it and then 
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Paul Frinsko Cont'd. 

Mr. Sipe: 

spell it out comfrehensively in a fair fashion. Maybe 
the Connnissioner s office could serve as a review, maybe 
limited to review where the caliber· of the professional is 
being challenged and not acts unrelated to the employment. 

The Board I represent doesn't feel this bill on the books 
has accomplished any of the purposes or improved the re
lations between employees and employers. The legislature 
passed a bill that has told us in essence that someone 
other than local boards will eventually determine what the 
purpose of that organization will be. You have taken out 
of the hands of local boards any restriction in the de
termination of public purpose, public mission, public 
function, as far as negotiations are concerned. 

You should consider local negotiations in the same sense 
as you are considering state negotiations. You should de
cide whether local governments, boards of education, town 
councils, etc. should give up their right to determination 
and the future of the direction of their organization. 

Eliminate reference to educational policy in the law. 

Maine has one of the best laws in the country concerning 
teachers provisions for dismissal. 

Walter Corey: On right to strike vs. binding arbitration - You could 
modify legislation so as to provide arbitrators who are 
called in under the act should be Maine people. I suggest 
you look.at model legislation that has been tried and is 
working well. 

The Canadian legislature has given the Board the right to 
determine whether the particular strike is adverse to the 
public health and safety and if it is, the agency can 
enjoin the strike and force the employees to work. 

You could also consider the final best offer within final 
arbitration. 

Mandatory mediation - In Massachusetts a mediator must 
certify to the impasse before the dispute gets as far as 
fact finding. It is my expectation that with the most 
recent amendment to the act that what we may have is the 
equivalent of mandatory mediation. 

Oh dispute settlements - you could ask the Board to draw 
up language on dispute settlements and bring them back to 
you. You could decide that the Board should take a more 
active role and appoint the arbitrator and give them a 
blanket mandate and authorize us to set up more criteria. 

There is a feeling in the Superior and Supreme Court system 
that in the past they have felt a bit awkward in this field 
of public sector, labor relations. They were asked to act 
as an administrative agency, but now they think of the Board 
as specialists in the area. 



MFMORANDUM 

TO: Member-a, Special Committee on Public Employ£.!C8 Collective Bargaining 

FROM: Will.iom J. Garsoe , Chairman 

RE: November 20 Committee Meeting 

DATE: December 17, 1973 

Thi.s memorandum i s designed to accomplish two things: I) to sw,marize 

my m-m impressions of the discussion meeting on November 20 regarding who.t 

seemed to be the princi.pal concerns of those who ptu:ticipat.ed in the meeting; 

and II) to inv:l.te you to do the same concerning your own impressions of the 

meeting. 

I. My impresHions of the meeting can. be summarized as follows: 

One thread runni.ng throughout tlrn testimony is that there ,!.1!, a need for 

modifications in the. l aw . There seemed to be two t:n.·eas that received the 

most a ttention: l ) the powers and functions of the P.E.L.R.Il.; and 2) the 

need for a source of clefirtition of: negotiability. 

1) We heard a preponderance of testimony that the P.g.L,R.n. should be 

given injunctive powers pending hearings on prohibited practices , F:hould 

have the ability to hold such hearings with less than the current 7 days 

notice, should serve both the private and publi.c sectors, should have suth

ority to set standards for arbitrators, should interpret the law in the area 

of negotinbility, and that the P.E.L.R . B. should be staffed and financed to 

accomplish these functions. 2) 1'he need for a source of definition · of 

negotiability was emphasized and strong suggestions were made that the P.E.L.R.B . 

would be a logical source i.f the LegiGlatur.e would make guidelines withi.n which 

the Board would make decisionR in individual situations. The point was made 
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that the Courts ar2 not the place to make these determinations and that the 

Bij.s{eforc! decision illustrates this fact. 

II. '111ese seem to me to be the areas most emphasized at the meeting. 

ever. · I would appreciate hearing from till the committee memberg what they 

feel were the most frequently mentioned and discussed issues. and how they 

feel the committee should proceed in defining the scope of the study and 

poss ible legislation. 

If you would jot down your reactions and send them to Mrs. Havens. 

Legislative Staff. Roo,a ,~21. State House, I think it would be helpful. 
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The meeting was opened by Chairman Garsoe. Absent were Senator Kelley 
and Rep. Tierney. 

Mr. Garsoe asked members to review the draft of suggestions and 
questions under consideration prepared by Sue Havens and himself, and make 
connnents or suggestions.in addition. 

Senator Tanous felt that the effects of LD 1994 would bring about 
some changes, and most likely in the area that we are trying to make 
legislation in. Mr. Perkins agreed. 

Senator Haskell was in question as to whether the constitutionality 
had been settled with the Biddeford decision. 

Senator Tanous said he thought the bench was in agreement that the 
law in itself was constitutional--the disagreement came in the area where 
you are dealing with what is negotiable and what isn't. 

Senator Haskell wondered if we would have repeated questions in this 
area, and Senator Tanous explained that you have precedents as guides and 
a pool of knowledge to utilize. 

Senator Tanous asked Sue how many cases had gone to the Superior 
Court. She said there was no way of finding out, but Mr. Bustin said 
there haven't been any in five years. 

Mr. Bustin was asked to explain teachers rights; due process; 
just cause. 

Mr. Garsoe asked if there was basically a feeling that we should 
attempt some revistons, or would they rather not. 

Mr. Perkins was inclined to agree that in view of LD 1994 it may 
be premature. He thought the trend will be toward state control in the 
next ten years. 

Mr. Garsoe said that explicit statutory guidelines had been set 
for state employees. Three in the Biddeford decision thought thereweren't 
sufficient guidelines. He wondered if we should look at the municipal law 
in light of what was done with state employees. He thought we should turn 
our attention to the PELRB. He said the testimony heard before the 
committee showed that the Board needs attention paid to its structure, 
location and funding, and the Board should be given stability--authority 
to make case history. 

Sue explained that the opinion spoke only of the law as it relates 
to teachers and they say theoretically this kind of law is constitutional, 
Half say there are sufficient standards and half say no. There are more 
standards outlined for the teachers than for anyone else. They have 
ruled that the standards are sufficient for teachers. They went way be
yond what they were asked to do. 

Senator Tanous said the Court attempted to tell us that the teachers 
have different standards. He believed they did say that the law is 
constitutional in theory. 



Mr. Garsoe read from page 6 of LD 2314 . 
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. Senator Tanous suggested implementing the "final best offer". 

Mr. Garsoe asked members to consider the draft of the report of the 
committee (page 17) Under #1 - WHAT SHOULD BE THE ROLE OF THE PELRB IN THE 
COLLECTIVE BARGAINING PROCESS? 

A. Should the Board decide questions of negotiability? 
B. Should the Board be given injuntion powers? 
C. Should the Board be generally strengthened, removed from the 

Bureau of Labor and Industry, and be given broader areas of 
jurisdiction? Combine Board of arbitration and conciliation? 

Under A. Senator Tanous stated that they do already make some de
terminations. 

Senator Haskell said if there were some questions left and this 
would take care of it, it would be a desirable change. 

Mr. Garsoe asked for a vote on the question of negotiability, and 
there were three in favor, none against, with two abstaining. 

Under i, should the Board be given injunction powers? 
This was discussed and felt by most that the Board wasn't asking 

for this po~er to issue them. 

Mr. Bustin stated that in the teachers sector there had been no 
problem, but in the municipal there had. He thought the Board wanted 
the legal power for injunctions. 

Mr. Garsoe asked for discussion on whether the Board be authorized 
to go to court to get an injunction. 

Senator Tanous said that he would want proposed legislation attached 
to the Committee report so that there would be no misinterpretation. 

R. was set aside in order that Sue could get moreinfonnation 
nationally. 

Under C. Should the Board be generally strengthened, removed from 
the bureau of Labor and Industry, and be given broader areas of 
jurisdiction? Combine Board of arbitration and cQnciliation? 

Mr. Bustin wanted more information on this question and more reason 
to consider a change, so it was set aside for Sue to study. 

Under #2, Is there a need for more definite standards to guide 
decision making at all or any stages of the public employee collective 
bargaining process? 

The members felt this had been discussed with #1. 

Under #3 What is the most effective post-impasse procedure? 

A. Right to strike. Is the right to strike or binding arbitration 
more desirable and acceptable? 
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Senator Huber said he thought the day was coming that we will have 
to say that it is not forbidden, and he wouldn't be 100% in opposition to 
it. 

Senator Haskell said he thought there would be others wanting the 
right to strike in years to come, and he could now support the right to 
strike. 

It was agreed by the Committee members not to pursue this at this 
time. 

Mr. Garsoe stated that mediation was made mandatory last session. 
He asked consideration on eliminating fact finding. He doesn't feel these 
three steps are needed. 

Mr. Bustin was asked to comment, and stated that most are settled 
after fact finding, and a few after mediation. He said that if you gave 
these three chances, you're going to get a contract at least after the 
third one. The cost is a big factor. Fact finding forces them into a 
bargaining situation sometimes. There is not enough confidence in medi
ation. 

Mr. Garsoe asked for a vote of the committee on eliminating fact 
finding, on the basis of cost and need~ 

Senator Haskell wanted more information and the subject was dropped 
with no action taken. 

Mr. Garsoe said that mediation is supplied at no cost to the parties 
and asked the members how they felt about the parties sharing the cost. 
The total cost was discussed, and it was brought out that this is part of the 
town school budget. Parties of the dispute pay for fact finding and for 
mediation. This has to be budgeted with no knowledge of what the amount 
will be. Unlimited access to a service for which they can only guess at 
the cost. 

Mr. Garsoe asked for discussion of agency shop or service fees. 

Senator Tanous felt the issues were well-defined and made a motion 
that we not consider this. All agreed. 

Mr. Garsoe then asked if punitive provisions to strikes should be 
considered. The law says you shall not strike, and there are no penalties 
for it. 

Senator Tanous said if someone did strike there should be a TRO and 
if they should continue to strike they would be in contempt. 

Mr. Garsoe explained that he and Suzanne would work up some language 
on #1, A.,B.,and C. and get together again to consider the recommendations 
when this has been done. 

Meeting adjourned. 

P.Clark. 
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THE BIDDEFORD DECISION 

Facts: 

In the fall of 1970, Biddeford's Board of Education and the 

Biddeford Teachers Association entered into negotiations intended to 

lead to a contract for the school year 1971-72. They were unable to 

reach an agreement and following fact-finding procedures, the parties 

resorted to the arbitration procedure outlined in §965 (4) of the 

Municipal Employees Labor Relations Law. The procedures outlined in 

that section were followed, and on November 17, 1971, the arbitration 

panel issued an unanimous decision and directed the parties to enter 

int0 a contract which included each of their determinations. 

The Board refused to enter into the agreement and the Association 

then brought an 80B complaint against the Board and the Superintendent 

asking that they be -ordered to comply with the determination of the 

arbitration panel. The Board also filed an 80B complaint against the 

Association and the arbitrators alleging erroneous rulings of law and 

fact in the award, and also alleging that the award was invalidated by 

the partiality of an arbitrator and by prejudicial conduct of the 

hearing. These complaints were consolidated for consideration by the 

Court. 

Decision: 

Two opinions were written in this case. The first, written by 

Justice Weatherbee, and supported in part by the entire court and in 

part by two other justices, was as follows: 

1. The provision in the Municipal Employees· Labor Relations Law 

requiring local school boards, at the request of teaching employees, 

to submit to binding arbit.ration disputes arising both out of the 

making of the labor contract and out of later employment under the 

contract is not an unconstitutional delegation of authority to arbi

trators. 
(agreed to by the entire court) 
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2. Although it is constitutional for the Legislature to delegate 

its powers as contemplated in the legislation, it must proviJe adequate 

standards for the exercise of the power delegated. Since the legisla

tion did not include factors the arbitrators were to use as guidelines 

in making decisions the portion of the statute which is an attempt to 

delegate to arbitrators binding determination of labor disputes between 

teachers and their public employers is void. 

(agreed to by Weatherbee and two other members 
of the court) 

The second opinion was written by Justice Wernick. His opinion was as 

follows: 

1. He concurred in Justice Weatherbee's opinion concerning the 

delegation of authority to arbitrators. 

2. In an elaborate discussion of standards: 

The extent to which standards for exercise of delegated 

legislative power must be detailed must depend upon the 

nature of the service which the legislative body has de

termined should be performed by the administrative agency. 

The statute has prescribed an.adequate "standard" and 

"intelligible principle" to contain, and guide, the 

arbitrators and to allow effective scope to judicial 

review as a further check upon arbitrariness. Therefore 

the statute is constitutionally valid. 

(this portion of the opinion was supported by 
two other justices. Since the Court was evenly 
divided, constitution~lity was upheld.) 

3. Using the intelligible principle" outlined in the opinion, 

Justice Wernick ruled 011 the specific questions presented by the 

Board (erroneous findings of law by the arbitrators) as follows: 

"Educational policies" (nonnegotiable) and "working 

conditions" (Negotiable) should be perceived as being 
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either extremity of a continuum. Even if some of the items in 

dispute may be readily classifiable at the pure extremes of 

"policies" or "working conditions" by far the major portion lie 

in the intermediate areas with substantial intermixings. Since 

the legislative language explicitly indicates that "educational 

policies" was to be restrictively conceived, not only must 

impact on organization, supervision, direction and distributiop 

of personnel be held insufficient to exclude items related to 

teacher "working conditions" as proper matters of collective 

bargaining and binding arbitration, but affirmatively 

legislative intent must be held to be that contacts of such 

items with other functions generally cognizable as "managerial" 

and "policy making" can subordinate the "working conditions" 

features and accomplish an exclusion from negotiability and 

binding arbitration only if their quantitative number or 

qualitative importance, or both, are found substantial enough 

to override the prima facie eligibility for collective 

bargaining and binding arbitration established by the presence 

of reasonable relationships to "working conditions". 

Comments: 

1. This decision relates only to the application of the Municipal 

Public Employees Labor Relations Law to teachers in the public 

schools. This statement in the opinion leaves it unclear as to whether 

the law is still challengable on constitutional grounds and as to 

whether Justice Wernick's rulings on money expenditures and on when 

arbitration decisions go into effect are now applicable to all 

municipal employee collective bargaining. 

2. The opinions clearly go beyond the questions presented to the 

Court. Usually a court will not consider the constitutional question 
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unless it is essential to resolution of the particular case, Perhaps 

these questions were expressed indirectly and Justice Weatherbee does 

state that the Court was forced to decide on constitutionality. 
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Mr. James J. Vickerson 
Assistant Executive Secretary 
Maine School Management Association 
15 Western Avenue 
Augusta, Maine 04330 

Dear Jerry: 

May 1, 1973 

The Supreme Judicial Court's decision in the Biddeford case answers some 
questions and raises several other questions. 

Very briefly, the decision can be summarized as follows: 

1. The constitutional question - The court split 3-3 on the question of 
constitutionality of the statute. This split means that the constitu
tionality of the statute is sustained, Three judges were of the 
opinion that the absence of any standards in the statute to guide and 
limit the arbitrator$ invalidates the Act insofar as its applicability 
to binding arbitration of labor disputes in the public school area is 
concerned, Justice Wernick, joined by two other judges, however, 
concluded that the statute contemplates that the arbitrators will 
act "with reasonableness and fairness to resolve issues in a manner 
tending to promote improvement of relationships", and that this 
"standard" is adequate, Justice Wernick's opinion also states that 
the arbitrators must consider the impact of monetary costs upon the 
ordering of priorities not only within one sphere of essential public 
services, but as to all public services which the public employer must 
provide as well as upon the ultimate burden of taxation. 

The opinion sustaining the constitutionality of the statute stressed 
the fact that the arbitrators do not have unlimited discretion because 
the parties, through negotiation, mediation and fact-finding will have 
narrowed down the issues in dispute, 

The decision does not state that fact-finding is a statutory prerequisite 
to arbitration, but the decision suggests that the parties may not waive 
fact-finding and proceed directly to arbitration, 

2, Bias of neutral arbitrator - The court held that bias was not shown, 

3, Interest of arbitrator appointed by the teacher's association - The 
court held that a Maine Teachers Association employee and advisor to 
the teacher's negotiation team was not disqualified from serving as 
an arbitrator. Each side can (and probably should) designate a partisan 
advocate, The neutral is the only arbitrator who must be impartial. 

4. Sick leave bank - The court sustained the arbitrators' decision directing 
that a sick leave bank be established, Such a provision is not prohibited 
by statute and is not a "salary" item which would be excluded from binding 
arbitration. 



James J. Vickerson - 2 - May 1, 1973 

5. Educational policy--working conditions - The court recognized that 
many i terns are a mixture of "educational policy" and "working 
conditions" and prescribed a test for determining which category 
applies to a given item. 

Where "working conditions" features are "so intimately entwined" with 
an "abundant plurality" of important "managerial" and pure "policy" 
elements, then such an item must be deemed an integral complex of 
"educational policies" and "working conditions", incapable of separation 
so that the working conditions factors cannot be negotiated in isolation. 
Such an item combining elements of both educational policy and working 
conditions will be non-negotiable and excluded from binding arbitration 
when the weight o.f the educational policies factors contained in it 
are sufficiently heavy to override the impacts upon the working condi
tions of teachers. 

6. Class size; length of the teacher working day; sch'eduling of vacations 
and the commencement and ending of the school year - The court held 
that these items are not negotiable and that the arbitrators exceeded 
their jurisdiction in making binding determinations concerning them. 

7. Pre-school and Post-school day hours and pre-school and post-school 
year days for teacher attendance at school; teacher-aides for 
"housekeeping functions"; specialist teachers for specific types of 
subject matter taught or services offered - The court held that these 
items are negotiable, but noted that the committee retains the 
unilateral right to determine whether or not particular subjects will 
be taught and whether or not particular services will be offered. 

8. The court rejected the argument that the arbitrators could not make 
binding determinations on matters that involve the appropriation of 
money. The arbitrators cannot make binding determinations on "salaries, 
pensions, and insurance", but on working conditi011 i terns that carry a 
price-tag, the determinations of the arbitrators are binding and the 
school committee and municipal legislative body must fund these 
obligations. 

9. A school board appealing an arbitration tribunal decision should ask 
the court to stay the enforcemen-t of the decision pending review, 

I have only touched briefly on the highlights of the decisions, Actually, 
these decisions raise many new questions which will only be answered by future 
litigation, 

Yours very truly, 

Hugh G. E. MacMahon 



Executive Secretary 
H. Sawin Mille ct, Jr. 

MAINE SCHOOL MANAGEMENT ASSOCIATION 
and 

STATE SCHOOL BOARDS ASS'N., INC. OF MAINE 
15 Western Avenue, Augusta, Maine 04330 

Tel. (207) 622-3473 

Ass'c Execucive Secretary 
James J. Vickerson , Jr. 

May 9, 1973 

To: 

From: 

Committee on Labor 

H. Sawin Millett, Jr. 

Subject : Biddeford Decision - Maine Supreme Judicial Court 

Enclosed are copies of the opinions of Justices Wernick and Weatherbee in the 
case involving the City of Biddeford Board of Education and the Biddeford Teachers 
Association. At issue were the binding determinations of the arbitration tribunal 
which sat 1.n August 1971 to hear disputes over issues presented in contract ne
gotiations, The Biddeford Board of Education contended that the arbitrators exceed
ed their authority when they made binding determinations on issues which were al
leged to be matters of educational policy. 

In an amicus curiae brief on behalf of this association, it was contended that 
a court ruling upholding the arbitrators' binding determinations would raise the 
question of the constitutionality of the Municipal Public Employees Labor Relations 
Law, Chapter 9-A of Title 26. The basis for this appeal was that Chapter 9-A would 
then give arbitrators authority over matters which were the statutory duties of 
school committees and boards of school directors. 

As you read the opinions of the Court, I hope you will keep the following 
points in mind : 

1. The Court was divided (3-3) on the constitutionality question (the appeal 
was lost). Justice Weatherbee, speaking for the three (3) justices whose opinion 
is that the law is unconstitutional, points directly to the need for legislatively 
set standat·ds concerning the difference between working conditions and educational 
policy. 

We hold that the Legislature's attempt to delegate to 
arbitrators binding determination of labor disputes between 
teachers and their public employers is void for lack of 
adequate standards. (p.32) 

2. The Court has interpreted the present language of Chapter 9-A and has con
cluded that the law now allows for collective bargaining over certain aspects of 
the numbers , types, and use of personnel . Justice Wernick implies in his decision 
that the use of teacher aides to perform certai n "household tasks" and the employ
ment of "specialist"' teachers to provide instruction in certain areas outside of 
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the strict academic curriculum are negotiable once the decision has been made to 
offer such programs. However, in the absence of statutory guidelines in this area, 
a panel of arbitrators could make a binding determination which could force a 
local school system to implement new programs and to employ new personnel in such 
new program areas. School boards maintain that numbers and types of personnel are 
determined by local programs and local programs are matters of educational policy. 
The law should be amended to so specify. This is an example of a legislatively set 
standard that is needed. 

Justice Weatherbee seems to prophesize the reaction to amendments to Chapter 9-A 
that are general in application 9 as is L.D. 1157, when he observes 

The complaints direct our attention only to the application 
of the statute to teachers in the public schools. 

We may all be more prudent, at this point, to address ourselves only to the 
question of clarity of meaning of "educational policy." We are most willing to 
work with the Committee in structuring a redraft of L.D, 1157 which would deal 
directly with the serious questions which the Maine Supreme Court has raised re
garding the Municipal Public Employees Labor Relations Law. 



MAINE SCHOOL MANAGEMENT ASSOCIATION 
15 Western Avenue 
Augusta Maine 

POSITION PAPER 

on 

L. D. 1974 

November 15, 1972 



I. BACKGROUND 

The lack of clarity and the resulting confusion concerning the distinction 

between "working conditions" and ricducational policy" in Chapter 9-A of 

Title 26, H.R.S.A., were clearly accentuated by the comments of the late 

Justice Walter Tapley attached to the Determinations and Recommendations of 

Arbitration Tribunal in the matter of a contract arbitration proceeding be

tween the Biddeford Teachers Association and the Biddeford Board of Edu

cation dated November 16, 1971. Legislation was introduced at the Special 

Session of the 105th Maine Legislature in order to specify the areas of edu

cational policy not subject to negotiation. 

Lest there be an over-reliance on the comments of Justice Tapley, it is 

pointed out in the beginning that school boards and superintendents who have 

been involved in collective b::trgaininp.; with teachers under Chapter 9-A of 

Title 26 are acutely aware of the fact that bargaining agents for teachers 

make little or no attempt to distinguish between working conditions and 

educational policy, 

After hearings, debate, and revision in Conference Committee, L, D. 1974 

was enacted by both houses of the Legislature as follows (with the wording 

of the amendment underlined): 

C. To confer and negotiate in good faith with respect to 
wages, hours, terms and conditions of employment and 
contract grievance arbitration except that by ouch 
obligation neither party shall be compelled to agree 
to a proposal or be required to make a concession and 
except that public employers of teachers shall meet a 
and consult but not negotiate with respect to edu
cational policies ,,•hich shall include but shall not 
be limited to the c~1te12_t and schednltug of t.h8 edu
cational programs,. standards of services, utilization 
of technology, the organiznt:i.oPal structure and the 
selection and dire~tian of pe~sonnel, For the purpose 
of this paragraph, educational policies shall not in
clude wages, hours, term~1 2.:i.d condi.t:lonc of e11p.1.oyment 
or contract grievance a~bltration. 
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The final vote was 89-43 in the House of Representatives and 16-10 in the 

Senate, 

Since Governor Curtis has not taken action on L. D. 1974 to date, he has 

formed this Study Committee for the purpose of rendering advice to him. 
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II. POSITION 

The Maine School Management Association is an organization of associations 

which has only two members, namely the State School Boards Association, Inc., 

of naine and the Maine School Superintendents Association, The membership of 

both of these latter associations strongly and actively supported L.D. 1974 

while it was under consideration by the Haine Legislature, This support was 

the result, in part, of the realization by both school board members and 

superintendents that many hours were beinP, spent at the bargaining table by 

themselves, other school administrators, and professional negotiators (at 

considerable cost to the public) needlessly debating the negotiability of 

issues rather than in the bargaining process itself. Maine school boards 

and 8uperintendents do not subscribe to the theory that everything is ne

gotiable in light of the LeRiDlature's obvious intent in excluding edu

cational policy from negotiations and, rather, providing for the establish

ment of a "meet and consult" procedure. The Legislature reaffirmed this 

posture by its action on L. D. 1974. 

The Maine School Suped.ntendents Association restated its position in adopt

ing 51 without dissent, the attached resolution at its fall meeting in Water

ville on October 20, 1972. 

The Delegate Assembly of the State School Boards Association, Inc,, of Maine 

passed the following resolution at its annual meeting on June 10, 1972: 

We will support all reasonable and objective efforts to 
clarify and define the scope and limits of negotiability 
as it relates to school board-teacher negotiations. We 
place particular emphasis upon the need for a better · 
understanding of the distinction between "educational 
policies" and nworking conditions." We urge all respons:l.
ble parties, including the courts, to take an impartial, 
objective, and o,rerall view of the adverse implications 
which such continued disagreement over the 'gray areas' 
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of negotiability hold for the working relationship between the 
parties involved and its resulting effects upon the quality of 
our educational offerings. 

The Executive Board of Directora of the State School Boards Association, Inc., 

of Maine unanimously voted the following at its meeting in Tfaterville on 

November 12, 1972~ 

Moved, seconded, and voted unanimously to support the 
position that the L. D. 1974 Study Committee advise Gover
nor Curtis to allow L. D. 1974 to become law and, if neces
sary, that he recommend to the 106th Legislature measures 
that will insure effective use of the "meet and consult" 
provisions of Chapter 9-A of Title 26. 

The Legislature, the school boards, and the superintendents of Maine who are 

either elected or appointed representatives of the people and who derive no 

benefito from the Municipal Public Employees Labor Relations Law have over

whelmingly approved the intent and the language of L. D. 1974. Their common 

ground is an objective view of the best means of enhancing and protectj_ng the 

public interest in the education of Maine children. 

LOCAL CONTROL OF EDUCATIONAL PROGRAMS AND OF POLICIES RELATED THERETO IS 
AT ISSUE. 

There is no question that the statutory requirement to ''confer and negotiate 

in good faith with respect to wages, hours, workin~ conditions and contract 

grievance arbitration" obligates school boards to share the determinations 

in these areas with the teachers. However, the provision that "public employ

ers of teachers shall meet and consult but not negotiate with respect to edu

cational policies" clearly indicates that the 104th Legislature did not in

tend to supersede Sections 161 and 1+73 of Title 20, M.R.S.A. 

Section 161 refers to the superintendents' powers and duties including such 

areas as discipline in the schools, nomination of teachers, supervision of 

the work of teachers, selection of textbooks and distribution and accounting 

of supplies. Section 473 specifies that school committees and school 
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directors shall be responsible for "the management of the schools" and shall 

"direct the general course of instruction," 

There being no attempt to repeal these sections of Title 20 in enacting 

Chapter 9-A of Title 26, the Legislature obviously intended that superin

tendents, school committees and boards of directors should retain the above 

powers and duties. 

Submitting the execution of these powers and duties to the negotiations 

process subjects them to binding arbitration under Section 965.4 of Chapter 9-A 

and, in so doing, introduces a third party who has the power to dictate the 

adoption, deletion, and/or modification of educational programs and the 

policies related thereto w:lthout his necessarily having (1) any expertise in 

the field of education (2) any commitment to the individuals served by the 

school system or (3) any real concern for the economic impact of his deter

minations on the community served, Not only is this contrary to the intent 

of the Maine Legislature, it is diametrically opposed to those tenants of 

local control of education that are the foundations of our educational process 

and philosophy. When the decisions of which programs take precedence at the 

local level and how they are to be conducted are taken out of the hands of 

the elected representatives of the public served and are placed in the hands 

of arbitrators, then oligarchy replaces democracy. 
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IF EDUCA'.''IOPAL PROGRAMS N'1n THE POLICIES RF.LATED THEP.ETO AilE HSGOTIATED, HALF 
OF THE AUTIIORITY I-TAS NO PTFJLJ:C CONS'I'ITUF.NCY. 

Collective bargaining requires some degree of compromise and mutual agreement 

between the school board and teachers' unit prior to ratification of a con

tract, The school board alone is answerable to the public for its programs 

and the manner in which they m:e conducted, The superintendent is answerable 

to the school board, Neither the board nor the superintendent can abdicate 

the authority and responsibility vested in them through Sections 161 and 473 

of Title 20, M.R.S.A., by compromising that responsibility at the bargaining 

table. 

In plain terms, the public is paying the bill and it wants a voice in the 

selection of those individuals who will be making decisions that affect its 

programs and policies. 

THE AREAS OF POLICY rnmJTIFIED IN L. D. 1974 ARE SPECIFIED :3ECAUSE THEY ARE 
PRIMARILY CONCEmrnn WITH STUDENT WELFARE RATHER THAN TEACHER HELF.ARE. 

Content and Scheduling of Educational Programs 

The content of the educational progrems is designed in relation to the needs 

of the student population. The programs are scheduled to provide balance and 

adequate exposure to the stude~t so that he or she will receive maximum bene

fit. When it is determined what is to be taught and when it is to be taught, 

a staff is hired to implement the program. A staff is not hired and then a 

program designed to place the least amount of burden on the staff, 

Standards of Service 

The expectations of the staff must be considered solely in terms of the impact 

of the educational program on the students. Reliance upon alleged teacher 

welfare issues in developing job descriptions and standards of performance 

can compromise the effectiveness of the program. 
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Utilization of Technology 

Technological advances which prove to be of significant benefit in the learn

ing process can hardly be rejected because they may alter the staff needs. 

Organizational Structure 

The organizatio11 of the school syster.i and the staffing patterna used are 

adopted in relation to providing the beet possible program for students. 

Again, the needs of the student are preeminent. 

Selection and Direction of Personnel 

The statutory emphasis on selection and supervision of personnel and direction 

of the general course of instruction place proper and primary importance on 

these functions of the employer. To implement the best possible program for 

students, the content, standards, and structuLe of the program rely on the 

final steps of selecting and directing the staff. 

There is no argument that adequate and clean teachers room facilities are 

negotiable; but, there is no way to rationalize the compromising of student 

welfare in the collective bargaining process. 
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Testimony on L.D. 1157 
James J. Vickerson,Jr. 

Assistant Executive Secretary 
Maine School Management Association 

April 23, 1973 

In this early presentation by a proponent of L,D, 1157 I will attempt to 

cover three major points. 

I, The Advisory Commission on Intergovernmental Relations recommendations 

found in their report on "Labor-Management Policies for State and Local Govern

ment19 are a reasonable approach to negotiations between public employers and 

public employees. Maine is makinl! growing use of their content. 

II. The provisions of L.D. 1157, which are patterned after Recommendation 

No. 6 of the Advisory Commission's report, are needed so that elected school 

boards can perform their statutory responsibilities in the public interest. I 

will try to do this by explaining how these provisions will apply to negotiations 

between school boards and teacher representatives and by indicating examples of 

the kinds of teacher proposals which can infringe on the employer's rights. 

III, There will be numerous areas concerning teacher welfare that will re

main on the bargaining table if L.D. 1157 becomes law. 



I. The Advisory Commission on Intergovernmental Relations (ACIR) report on 

"Labor-Hanagement Policies for State and Local Government" is one of many ACIR 

reports on critical issues facing government today. The reports issued through 

September 1969 are listed on the inside back cover of the report that you have. 

The ACIR Labor-Management report was published after the passage of the 

Municipal Public Employees Labor Relations Law by the 104th Legislature. It is 

interesting to note that, of the fourteen ACIR recommendations concerning the 

content of State bargaining laws, six (6) of them uere included in the ~1PELR Law. 

They are 

Recommendation No. 1 - rights of employees to join or not to join employee 
organizations 

Recommendation No. 2 - exclusion of supervisory and certain other personnel 

Recommendation No. 3 - prohibition of strikes by public employees 

Recommendation No. 5 - enactment of legislation by the States establishing 
a basic relati.onship between employers and employees 

Recommendation No. 9 - formal recognition of employee organizations with 
majority support 

Recommendation No.11 - enactment of provisions concerning prohibited 
practices 

It is more interesting to note that a seventh recommendation - Uecommen

dation No. 8 related to the establishment of a suitable type of administrative 

agency - was incorporated into the MPELR Law by the 105th Legislature in the form 

of the Public Employees Labor Relations Board and, in addition, three more ACIR 

recommendations are incorporated in legislation before the 106th Legislature. 

They are 

Recommendation no. 6 - Management rights - L.D. 1157 

Recommendation No. 10 - authorizing mediation at the request of either 
pa.rty - L.D. 923 and L.D. 1291 (Please note that No, 10 relates to 
dispute settlement procedures which were included in the original 
MPELR Law but it does make specific reference to mediation at the 
request of either party.) 



Recommendation !To. 7 ~ States bargaining laws should provide uniform 
coverage for both State and municipal employees - L,D, 1773 and 
L. n. 180': provide coverM:e for sta.te employees. Wh.::ther coverage is 
uniform is yet to be seen. 

The four (4) recommendations of the ACIR that have not been considered to 

date include 

Recommendation No. 4 - internal democracy and fiscal intep,rity of employee 
organizations 

Recommendation ~Jo .12 - exchange of public personnel data 

Recommendation No.13 - statutory authorizati.on of voluntary dues check-off 

Recommendation No.14 - multi-jurisdictional cooperation (regional bargaining) 

I would point out that Nos. 12, 13, and 14 are being done to one degree 

or another. 

For clarity I will also point out that the ACIR report contains sixteen (16) 

recommendations; however, Tlos. 15 and 16 relate to minimizing the statutory re

quirement of terms and conditions of employment (i.e. reimbursement for credits) 

and Congress desisting from mandating labor relations provisions for State and 

local employees. 

I submit, at this point, that, as we gain more experience in the collective 

bargaining process in Maine, the recommendations of the Advisory Commission on 

Intergovernmental Relations will provide guidelines for sane and responsible 

collective bargaining in the public sector. I do not believe that anyone who can 

read the ACIR report objectively can dismiss any of the Commission's conclusions. 

On page 79 of the report, the Commission observes 

•.. there is an increasing tendency for some public employee or~anizations 
to seek to extend the scope of collective negotiationa beyond "bread-and
butter11 issues into areas traditionally considered to be management "pre
rogatives," that is to topics traditionally considered subject to unilateral 
determination. Many unions and associations have sought to define broadly 
"conditions of employment1' to include program and professional matters, and 
have argued that these should be negotiable items. Their basic intent here 
is to utilize the collective negotiations rather than the legislative pro
cess to achieve fundamental program changes. Teachers' organizations, for 
example, commonly claim that as professionals they have an interest in and 
a responsibility for all factors affecting the nature and quality of the 
educational system; hence questions of educational policy should be subject 
to codetermination. 
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On Pages 102 and 103, the Commission states 

The Commission believes statutory description of management rights is 
necessary if well defined parameters to discussions are to be established. 
In a democratic political system, dealings between public employers and 
public employee organizations -- whether they are called negotiations or 
discussions -- must necessarily be limited by legislatively determined 
policies and goals. This may involve merely a restatement of basic manage
ment prerogatives and civil service precepts. Listing such rights in law 
eliminates many of the headaches of administrative elaboration and some of 
the cross pressures generated by ambiguities. Wages, hours, and other 
terms and conditions of employment, however, are left for the conference 
table. Hence, the framework for a meaningful dialogue remains intact. 

On page 113 the Commission concludes 

The approach proposed obviously goes well beyond most of the existing 
meet and confer statutes by avoiding the one-sidedness of these laws. On 
the other hand, unlike certain collective bargaining legislation, it stops 
short of prescribing an employer-employee relations system which ignores the 
hard realities of political, governmental, and public life. It is, then, a 
mean between these eyisting statutory extremes. As such, it strikes a 
balance between the public interest and employee interests, between manage
ment needs and the concerns of the majority representative, between political 
realism and procedural innovation. The Advisory Commission on Intergovern
mental Relations commends this approach and this system to legislators, 
labor leaders, and public managers as they strive to reconcile these vital 
goals and seek a more stable, more salutary system of public labor-manage
ment relations to meet the severe challenge of the 1970's and beyond. 
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II. In the following pages of my prepared presentation, I have indicated 

1. the provisions of L.D. 1157 

2. ihepurpose of the provision as it relates to public employers of 

teachers 

3, some examples of contract provisions that have been proposed by 

teacher organizations 

C.(1). of L.D. 1157 repeats ingredients of the present law. 

C.(2). contains the proposed changes 

PROVISION: (a) To hire, suspend or terminate employees and the right to promote, 

demote, assign, transfer and retain employees in positions under their control. 

PURPOSE: To enable public employers of teachers to retain the final authority, 

subject only to review of procedural defects by the courts where applicable in 

matters of personnel administration. Sections 161 and 473 of Title 20, M,R,S.A., 

cover the statutory duties of superintendents and school boards and the final 

authority for execution of these duties is not properly transferred to a third 

party (an arbitrator) through collective bargaining. These referenced sections 

of Title 20 will apply to all of the provisions (a) to (g) of L.D. 1157. Please 

note Section 763 of L.D. 1809. 

EXAMPLES OF TEACHER PROPOSALS: 

INVOLUNTARY J'R.ANSFERS AND REASSIGNMEI'1TS 

An involuntary transfer will be made only in case of an emergency or to 
prevent undue disruption of the instructional program. The superintendent shall 
notify the affected teacher and the Association of the reasons for such transfer 
in writing and arrange a meeting with the teacher, The teacher may, at his option, 
have an Association representative present at such meeting. If the teacher objects 
to such transfer for the reasons given, the dispute can be processed through the 
grievance procedure. 

A list of open positions in the school district shall be made available to 
all teachers being invohmta.rily transferred or reassigned, Such teachers may 
request the positions in order of preference, to which they desire to be transferred 
All such teachers shall be given adequate time off for the purpose of visiting 
schools at which open positions exist. 
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PROMOTIONS 

A. Promotional positions are defined as follows: 

Positons as used in this section means any positions which pay a salary 
differential and/or involves an additional or higher level of responsibility. All 
vacancies in promotional position; including specialists and/or special projects 
teachers, pupil personnel workers and positions in programs funded by the federal 
government shall be adequately publicized by the superintendent in accordance with 
the following procedure: 

1. When a school is in session, a notice shall be posted in each school 
as far in advance as practicable, ordinarily at least thirty (30) school days 
before the final date when applications must be submitted and in no event less 
than fifteen (15) school days before such date. A copy of said notice shall be 
given to the President of the Association at the time of posting. Teachers who 
desire to apply for such vacancies shall submit their applications in writing to 
the superintendent within the time limit specified in the notice. 

2. Teachers who desire to apply for a promotional position which may be 
filled during the summer period when school is not regularly in session shall sub
mit their names to the superintendent, together with the position (s) for which 
they desire to apply, and an address where they can be reached during the summer, 
The superintendent shall notify such teachers of any vacancy in a position for 
which they desire to apply. Such notice shall be sent, ordinarily, at least twenty
one (21) days before the final date when applications must be submitted and in no 
event less than fourteen (14) days before such date. In addition, the superinten
dent shall, within the same time period, post a list of promotional positions to be 
filled during the summer period at the administration office, in each school, and 
a copy of said notice shall be given to the President of the Association. 

(a) Vacancies in promotional positions occuring during the summer, when 
school is not regularly in session, to be filled before the start of the school 
year, shall be posted in a conspicuous public place in the office of the Biddeford 
School Department. A copy of such notice shall be given to the President of the 
Biddeford Teachers Association at the time of such posting. In addition, a notice 
of all such vacancies shall be enclosed with each pay check being mailed or sent 
at least twenty~one (21) days before the final date when applications must be 
submitted. 

(b) Vacancies in promotional positions occurring during the summer when 
school is not in regular session, to be filled before the start of the school year, 
and such vacancies occurringless than 21 days before the start of the school year, 
shall be filled temporarily by a professional staff member of the Biddeford School 
Department. This person will be designated in writing, as Acting ___ _ 
accepting the responsibility for the position as stated in the job description. He 
shall serve in such position for a maximum of 60 school days. Thereafter, all 
efforts shall be made that a permanent appointment be made by the superintendent. 
He shall follow the procedure in Article XV, A, 1. If exceptions must be made to 
the above, notification shall be given to the President of the Association. 

(c) The person designated as "acting" shall receive the regular differential 
at the time of appointment, 
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B. In the situations set forth in Section A above, the qualifications for the 
position, its duties, and the rate of compensation, shall be clearly set forth, 
The qualifications, duties and rate of compensation set forth for a particular 
position shall not be changed when such future vacancies occur unless the Associa
tion has been notified in writing at least 30 days in advance of such changes and 
the reasons therefore, A job description for the changed position must be posted 
at this time and the procedure for filling the changed position shall be as out
lined in Section A of Article XV. Should the Association disagree as to the 
necessity for such changes, two representatives of the Association, upon request, 
shall be afforded the opportunity to meet with and consult with the Superintendent 
with respect thereto. No vacancy in a promotional position shall be filled other 
than in accordance with the above procedure. 

C. All qualified teachers shall be given adequate opportunity to make applica-
tion and no position shall be filled until all properly submitted applications 
have been considered. The Board agrees to give due consideration to the profes
sional background and attainments of all applicants and other relevant factors. 
In filling such vacancies preference shall be given to qualified teachers already 
employed by the Board and when all other factors are substantially equal, length of 
time in the Biddeford School Department shall be the deciding factor. Each teacher 
applicant not selected shall upon request receive a written explanation from the 
superintendent. Appointments shall be not later than sixty (60) days after the 
notice is posted in the schools or the giving of notification to the interested 
teachers. Announcements of appointments shall be made by posting a list in the 
office of the central administration and in each school building. The list shall 
be given to the Association and shall indicate which positions have been filled and 
by whom. If exceptions must be made to the above, notification shall be given to 
the President of the Association. 

TEACHER RECRUITMENT 

A. The Board and Association recognize that recruitment of new teachers is 
important to both. It is agreed that, in event there are vacancies or new positions 
which cannot be filled by existing staff, that an active recruitment program shall 
be established as follows: 

1. The Association shall receive first notification of all vacancies, 

2, A notice of vacancy or opening shall include, but not be limited to, a 
description of the position, the educational and professional prerequisites, 
the location and level of the position, salary and benefits, supportive 
services, and specialist personnel available, 

3. No vacancy shall be filled until at least three applicants have been 
screened, 

4. No teaching vacancy shall be filled unless there has been a visit to the 
class of the successful applicant and he has been observed for at least two 
normal length classes or one-half day, whenever practical. 

5. The screening and interviewing of all potential candidates shall be 
performed by the Recruitment Committee. 
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6. The Recruitment Committee shall consist of a representative of the 
Board, a representative of the Association, the appropriate principal, the 
appropriate department head, and a teacher representing the building, level, 
department, or special area in which the vacancy or opening exists. 

7. All members of the Recruitment Cammi ttee shall have equal status on 
the Committee. 

8. No candidate shall be employed unless he is approved by a ma,iority of 
the Recruitment Committee. If the Board does not employ a candidate 
recommended by a majority of the Recruitment Committee, the Board shall so 
notify the Recruitment Committee in writing, stating reasons for the action. 

9. The Board shall provide released time and funding for members of the 
Recruitment Cammi ttee at such times when meetings, interviews, or classroom 
visits become necessary. 

10. Out-of-state travel for recruitment purposes shall be considered a 
normal activity of the Recruitment Committee. 

11. Classroom visitations shall be made by teams of two members of the 
Recruitment Committee elected by the members of the Committee. 

PROVISION: (b) To schedule and direct the work of their employees. 

PURPOSE: To enable school boards and school amninistrators to establish policies 

related to scheduling of classes within the negotiated workday and to supervise 

teachers as directed in Section 161, T. 20. 

EXAMPLES: 

TEACHER ASSIGNMENT 

The superintendent shall assign all newly-appointed personnel to their 
specific positions within that subject area and/or grade level for which the Board 
has appointed the teacher. The superintendent shall give notice of assignments to 
new teachers as soon as practicable, and except in cases of emergency not later 
than _____ weeks before school opens. 

In the event that changes in such schedules, class and/or subject assign
ments, building assignments, or room assignments are proposed after the above 
designated time, the association and any teacher affected shall be notified 
promptly in writing and, upon the request of the teacher and the Association, the 
changes shall be promptly reviewed between the superintendent or his representative 
and the teacher affected and at his option a representative of the Association. 
In the event of any disagreement as to the need and desirability of such changes, 
the dispute shall be subject to the grievance procedure set forth herein. 
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TEACHER EVALUATION 

Teachers shall be evaluated only by persons certificated by the Maine State 
Department of Education to supervise instruction within the teachers' subject area 
except personnel in the teachers building such as the building principals, the 
area principals, and the department heads, No teacher will be subjected to a team 
evaluation of more than three members, 

ASSOCIATION RIGHTS AND PRIVILEGES 

All orientation programs for new teachers shall be cosponsored by the Board 
and the Association with the Association obligated to assume only such costs as 
may be mutually agreed upon during the planning of such programs. To the extent 
prohibited by law, the school board shall not be expected to assume the cost of 
purely social events conducted as part of such orientation programs, nor shall the 
Association be expected to assume the cost of speakers, consultants, and services 
r:iormally considered an appropria-t;ed professional inservice training activity of a 
b,oard of education, 

PROVISION: (c) To determine the methods, means and numbers and types of personnel 

by which their operations are to be carried on. 

PURPOSE: To enable school boards to "direct the general course of instruction" 

by retaining final authority in the approval of programs, materials, and types of 

personnel. The meet and consult provision that follows (g) mandates that school 

boards obtain the input· of their professional employees before rnaldng these 

decisions. Some teacher associations have virtually disregarded the "meet and 

consult" provision in the existing law on the basis that "educational policies" 

are mythical and that "everything is negotiable," In contract, other school systems 

have made use of the "meet and consult11 provision by forming a committee consisting 

of teachers, school board members and administrators which has resulted in an 

harmonious approach to discussion of areas of concern and in positive action by 

all groups. 

EXAMPLES: 

TEACHER RIGHTS 

If at any time during the term of this contract or any extensions or re
newals thereof the Board shall contract or subcontract out any services performed 
by teachers hereunder,the following shall prevail, 
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The Board shall enter into no contract which will result in instruction 
being provided, supervised, or otherwise influenced by any organization other than 
the Association without the express written approval of the Association, The 
Board shall further provide for Association involvement in new or innovative 
programs, from planning through evaluation stages. 

In the event the Board enters into a contract with any outside agency for 
any service related to curriculuin and instruction, the Board agrees that no regular 
staff shall be displaced in any way. It is also agreed that such contracted agency 
shall perform its work in accordance with sound educational practices and that all 
its employees shall be bound by the existing Master Agreement between the Board 
and the Association, 

PROVISION: (d) To modify programs and personnel with respect to budgetary 

resources. 

PURPOSE: To enable school boards to function in a two-fold manner -- first, to 

retain the authority to reduce programs, services, and personnel if they are faced 

with a budget cut (note that this does not refer to reducing salaries or fringe 

benefits) and, secondly, to add to their programs, services, and staff if they 

receive additional federal, state, or local monies. 

EXAMPLE: 

NEGOTIATION PROCEDURE 

The Board agrees to reopen negotiations and permit amendments to any section 
of this Agreement whenever state and/or federal funds over and above those pre
viously anticipated for the current budget year have been appropriated, The Board 
shall so inform the Association within five (5) days of its notification of the 
amounts to be received in such subsequent state and/or federal appropriations. 

PROVISION: (f) To take actions as may be necessary to carry out their operations 

in emergencies. 

PURPOSE: Growth in population may result in over-crowding of facilities or a 

disaster such as a fire may require a sudden change in local conditions without 

notice, While these conditions may or may not affect negotiated contract provi

sions, the school board must retain the right to take those steps necessary to 

provide immediate remedy. 

- 10 -



EX.AMPLEt 

INVOLUNTARY REASSIGNMENTS AND TRANSFERS 

A. Notice of a reassignment or transfer not requested by a teacher shall be 
given to the teacher as soon as practicable (normally, except in cases of extreme 
emergency at least thirty (30) days before the date of such reassignment or 
transfer) by the Superintendent and/or the principal under whom the employee was 
assigned prior to the new assignment or transfer. 

B. Within ten days after receipt of such notification, an employee dissatisfied 
with his new assignment or transfer may make a request in writing for a meeting 
with the appropriate Principal to discuss reasons for the new assignment or trans
fer. The Assistant Superintendent for Personnel may, at his option, also partic
ipate in such meeting. 

C. Within ten (10) days after any such meeting with the appropriate Principal, 
the employee, if dissatisfied with the reasons given for his reassignment or 
transfer shall have the further right to request a meeting with the Superintendent 
to discuss said reasons, If the Assistant Superintendent for Personnel has not 
attended the meeting with the appropriate Principal, the Superintendent may elect 
to have said Assistant Superintendent confer with the employee in his place, 

D. An employee, whose position prior to the reassignment or transfer does not come 
within the jurisdiction of any Principal, shall have the right to request a con
ference with the Superintendent, and shall make his written request therefor 
within ten (10) days after receipt by him of his notice of reassignment or transfer. 

E. A representative of the Association may attend either or both of said 
meetings if requested by the teacher, 

F, Such meetings with the appropriate Principal or the Superintendent shall be 
held as soon as practicable after receipt of a request therefor by the employee. 

G. If the foregoing procedures have been followed, the decision of the Super-
intendent or the Assistant Superintendent for Personnel, as to whether the 
employee shall be reassigned or transferred shall be final, 
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PROVISION: (g) To determine the use of physical plant and other facilities 

PURPOSE: To enable the school board to determine the uses of the school buildings 

and other facilities so that the primary consideration fo~~fiQe will be in the best 

interest of the students and the community. Teacher organization activities should 

not preempt educational and community activities under any conditions and contract 

provisions that dictate who can and cannot use school buildings violate the intent 

of Section 473.1 of Title 20, 

EXAMPLE: 

ASSOCIATION RIGHTS AND PRIVILEGES 

Representatives of the Association~ the Maine Teachers Association and the 
National Education Association shall be permitted to transact official Association 
business on school property at all reasonable times, provided that this shall not 
interfere with or interrupt normal school operations. 

The Association and its representatives shall have the right to use school 
buildings at all reasonable hours for meetings. The principal of the building in 
question shall approve upon being notified in advance of the time and place of all 
such planned meetings. 

The rights and privileges of the Association and its representatives as set 
forth in this Agreement shall be granted only to the Association as the exclusive 
representative of the teachers, and to no other organizations. 

PROVISION~ Controversies over the negotiability of subjects proposed in collective 

bargaining by either a public employer or a public employee bargaining agent may be 

submitted to the Public Employees Labor Relations Board by either party for in

terpretation under section 968, subsection 3. 

PURPOSE~ Expecting both the law and the persons using it to be perfect is beyond 

reason. The Public Employees Labor Relations Board provides a reasonable means 

of obtaining an interpretation of the meaning of subsections (a) through (g), 

The most interesting provisions are the two that follow --

MAINTENANCE OF STANDARDS 

All conditions of employment, including teaching hours, extra compensation 
for duties outside regular teaching hours, relief periods, leaves, and general 
teaching conditions shall be maintained at not less than the highest minimum stan
dards, presently in effect in the school system at the time this Agreement is 
signed, provided that such conditions shall be improved for the benefit of teachers 
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as required by the express provisions of this Agreement. This Agreement shall not 
be interpreted or applied to deprive teachers of professional advantages heretofore 
enjoyed unless expressly stated herein. 

The duties of any teacher or the responsibilities of any position in the ne
gotiated agreement will not be substantially altered or increased without prior 
negotiation with the Association. 

NEGOTIATION PROCEDURE 

Except as this Agreement shall hereinafter otherwise provide, all terms and 
conditions of employment applicable on the effect:f.ve date of this Agreement to 
employees covered by this Agreement as established by the rules, regulations and/or 
policies of the Board in force on said date, shall continue to be so applicable 
during the term of this Agreement, Unless otherwise provided in this Agreement, 
nothing contained herein shall be interpreted and/or applied so as to eliminate, 
reduce nor otherwise detract from any teacher benefit existing prior to its effective 
date, 

With no clear distinction between "working conditions" and ''educational 

policy" and with no employer rights, the teacher organization claims that everything 

is a term and condition of employment and, therefore) all school board policies are 

frozen for the term of the contract and, with the possibility of getting a provision 

out of a future contract as doubtful as it is, possibly forever. 
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III. An immediate question is, "If L.D, 1157 becomes law, will there be anything 

left to bargain?" The following list is my opinion of the types of provisions that 

would be negotiable. I emphasize that this is my opinion because the procedures for 

final determination of negotiability are proposed in the bill. 

1. Salaries 

2. Compensation for extra-curricular activities 

3. Length of the teachers 9 workday 

4. Length of the teachers' work year 

5. Grievance procedures 

6. Teacher rights and privileges 

7. Association rights and privileges 

8. Negotiation procedures 

9. Timely notice of vacancies, employment, assignment, reassignment, trans
fer, and promotion 

10. Access to evaluation reports and conferences with evaluators 

11. Sick leave 

12. Temporary leaves of absence 

13. Extended leaves of absence 

14. Sabbatical leave 

15. All types of insurance protection 

16. Dues check-off 

17. Duration of agreement 

18. Various miscellaneous provisions 

This list is taken from teacher proposals that have been made in the past 

and probably is not all inclusive. I am sure that a clever mind could expand this 

list. 
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IV. In conclusion, I would like to point out that the combination of binding 

arbitration on matters other than salaries, pensions, and insurance and no clear 

definition of "educational policy," "management rights," or "working conditions 11 

subjects the statutory role of both school boards and superintendents to the binding 

determinations of third parties. 

Protection of the public interest by reinforcing the role of elected school 

boards and their appointed administrators can be accomplished in two ways. One 

is by listing what is not negotiable as was done recently by the Nebraska Supreme 

Court in stating 

Without trying to lay down any specific rule, we would hold that con~ 
ditions of employment can be interpreted to include only those matters directly 
affecting the teacher's welfare: Without attempting in any way to be specific, 
or to limit the foregoing, we would consider the following to be exclusively 
within the management prerogative: the right to hire; to maintain order and 
efficiency; to schedule work; to control transfers and assignments; to deter
mine what extracurricular curricular activities may be supported or sponsored; 
and to determine the curriculum, class size, and types of specialists to be 
employed. School District of Seward Education Associations v. School. District , 
199 N.W. 2d 752, (Nebraska, 1972). 

On the other hand, the New Jersey School Boards Association has recommended 

the following definition which states what is negotiable: 

The phrase 19 terms and conditions of work" shall mean compensation of every 
kind paid or furnished to the employee; the length of the workday and workweek, 
rest periods and meal hours; physical conditions at the place of employment 
which affect the health or safety of employees, and fringe benefits as the term 
is commonly understood in public employment. 

I propose that the recommendation of the Advisory Commission on Intergovern

mental Relations is a sound approach to a very difficult topic and urge your favor

able action on L.D. 1157. 
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TO: _Sped.al Couun:Jtt:ef\ on Munici.pal Employees Labor· Relr.1t:ions 

FR.OH: Su;rnnm, Havens 

The following material is taken fn)m the munid.pnl employees bargaining 

L:,.ws of the fifty states, Hany state.a which have such laws have Ulade no 

real attempt to define "working condit:tons 11
~ "condit:Lons of employment: 11 or 

similar terms, when included as subjects of collective bargaining. If a 

state seemed to have made. any effort to ft'1ore closely def1:11e the term 1 I 

included the language. Please note that in some states, certain topics 

are established as subjects of 11d:J.scuss:Lon 11 and not of "bargaining" or 

11negotia tion". 



::;LL 1.1~211. Pub1:i.c employee::: axe :requLced Lo ,:P.got:i.Ate \•!2.d1 and cntei into 

written B8r~ements with employee organtz&tions on matters of wagco, hours 1 

&.nd other l:1oir:rt1~, nnd cond1. Lions of erup loynwnt. 

SLL 11 :216. 11 tf,nns nnd conditions of ewployment'' rneanr; the hom:s of: employ

rn(mt, tl,e compensation and fr:tng(~ henef:U:s, and the C:tlif)loyer 1 s pen;onnel 

policies nffecti.ng t:he working eond:Lt:ions of the emp 1.oyees; but. does not me<1n 

tho general pol ic:les describing the func Lion and purposErn of a public employer~. 

Caltforni.a 

SLL 14:220 

Sec, 35011. The scope of n~pr:esent:at:i.on shall :i.nclude all matters relating to 

ec~loyment conditions and employer-employee relations, includ~1g, but not 

l:i.mited t.o, wa.ges, hours and other terms and condi ti ems of emp 1.oyment, except 

lwweve1:, that the scope of representation shall not .include consideration .of 

t:he merits, necessity, or organization of any service or activity provided by 

law or executive order. 

Sec. 3505. 11 'l'he governing body shall meet nnd confer in good fa:UJ.1 

regardlng wages, hours and othr.ff terms and conditions of employment .•. 11 

Connecticut 

West Hartford Educ. Assn, v. DeCour.cy, 80 LRRM 2lr22, Conn Sup. Ct:. May 2~1972 

"Board of Education is. required to bargain with teachers uni.on regar.d:i.n8 

class size, teacher load, and eubmispion of grievances to binding arbitration, 

since these topics are mandatory subjects of bargaining~ the State Supreme 

Court ruled. Hcmever, Board is not requlred to bargain w:i.th such tot1chers 

union -cegarding 1 c:ngth of school d,:ty and school ca J.cn<lar, s:tnce t:her,e topi,c,s 

are directly related to hou.rs of employment, spec:U.:tcally exempl:cd from the 
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Connf~G t:l.cu t Tec1.clwn; NegoU.at ions J;.c t. It war_; fu·.rthex· ruled tlia t noanl :1.g 

mnpo\-'.f)t'ed to determine whetlH~I' or not thex·e sin.ill he extr·acurricular 

act:i.vitio}~ nncl what such activities nhaJ l bn, but· i.s rc(iui:recl to b<'.Li~ga:Ln 

with plaintiff union regArding nssignment of teachers to and compensation 

for such activities, since:J to that e;,:tent only) said activities Ecte nmrnlatory 

subjects of negotiations. 

Delaware 

SLL 17:127 (Public employees) 

(c) 11 E:mploym,,m.t relations" mean matters conccrni.ng wn13es, salrn·ics, hours, 

vacations, sick leave, grievance procedures and oci1er terms and conditions of 

emp loymeri't. 

SLL 17:132 (Publi.c school 0:mployees) 

Sec. 4006. Exclusive Negotiating Representative 

(a) An organization certified as the e~clusive negotiating repres~ntative 

shall have the right to be the exclusive negotiating representative of public 

school employees of the sc.hool distrlct in all matters relating to salaries, 

employee benefits, and working conditions. 

(a-1) For the purpos.es of this Act: 

11Salaries 11-are defined as the direct compensation ·of the employee for his (her) 

professional services. 11 Employee benefits" are defined as those items 

contributing to the employee's welfare, paid by the local school district and 

are nc,t: subject to income taxation of the employee, i.e., medical and life 

:i.nsurance. "Employee Benc~fitsH also include a "dues che.clc~off 11 system. 

11Wm:king conditions" are defined as physical conditions of fac:ilit::i.es in the 

school district building such as. but not limited to, heat, 1.lghting~ 

sanitation, and food processing. 
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(b) Profess:Lonnl Rcd.aU,ons. Notbi.ng 1.n thtf; Chaptf,r shall be corwt:tued n:,. 

to prohiliit the Board of Education and the cxclud.ve negot:tat:Lng n,pres('ntr.i.--

tive ft'Om mutua.Ily agr-ce:l.ng upon other rnatu~rs f(Jl' disctwtd.on e>:.('.cpt: as 

prohibited in Section 4011 (c). 

Sec. l'.}011 

(c) No public school employee shall Htrike while in the performo.n<:e of his 

.official dut:i.es. For purposes of this section, the word 11 st:rikc" shHll be 

deemed an unexcused absence, 

Florida 

SLL 19:210 

Sec. IL Right to organize and negotiHte ·profess:l.onally. The teachers have 

the right to negotiat~ professionally with the board and to be represented 

by a profc1ssional iurnoc:!.li'.tion in such professional negotia. tions as to salaries, 

·hours, wages, ra~es of benefits and other terms of employment, curriculum, 

student discipline personnel policies and all other items that affect rights 

and responsibilities of teachers. 

Hawaii 

SLL 21 :230 

(c) Except as otherwise _provided herein, all matters affecting employee 

r.elat:1.onss including those that an.?, or may be, the subject of a regulation 

promulgated by the employer or any personnel director, are subject to 

consultation with the exclusive representatives of the employees cpncerned. 

The employer shall make every effort to consu.lt with tlw cxclur1ive rcp1·esen= 

tativr~s prior to affecting changes :i.n any major policy affec;t:i.ng employet~ 

relations. 
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(d) E:r;cluct0d b::om the subjects of 11c:gotJ€1tions nre mntters of cls,Dsificati.on 

of :i.nere.twrnl:u.J.. nncl lcmgcv:ity ntepcJ nm•) provi.ckd by law, provided that the 

amount of wages paid in each range and step and the length of service 

ncces.s[1t·y for the :i.ncrcmc,mtal and lon3evity step:, shall be ne3otiable. Th(: 

employe·r. and the exclusive represenUJ.tive shall not ag1·ee to any pr.opof>al 

which would be inconsistent with merit principles or the principle of equal 

pay for equal wotk pursuant to sections 76-1, 76"2~ 77~31 and 77M33, or 

wh:ich would interfer.e wHh the r1.ghts of fl. public employee to (1) direct 

employees; (2) determine qualification. standa!ds for w~rk, the riature and 

contents of examinations, hire, promote, transfer, assign, and retain em

ployees in positions and suspend~ demote, discharge, or take other discip· 

linary nc.U.on against employees £01.· p:rnper cause; (3) rcU.eve an employee 

from duties because of lack of work or other legitimate reason; (6,.) mai.nta.:l.n 

efficiency of government opera U.ons; (5) determine methods, means, nnd 

personnel by whlch the employer's operations arc to be conducted; a11d take 

such actions as may bo necessary to carry out the m:l.ss:!.ons of: the employer. 

in cases of emergencies. 

Indi.ana 

S LL 24: V~ 0 

Sec. 3. Duty to bargai.n collect:tvely and discuss. 

On and after January 1, 197£'.i., school employers and school ~mploy(:!es shall 

have the obJ.igat:i.on and the right to bargain collectively the i.tcms set forth 

in Sec. 4s the right and obligation to discu~s nny item set forth in Sec. 5 

and sh0.J. l enter into a coritrac t embodying any of the mutters on whi.ch they 

have baxgained collect:Lvely. No contract may :!.ncl.ude provir;:i.ons in conflict 
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with (a) any right or henef.it establislH0:cl by ferlernl or f,t:,i.ti:•. law, (Li) 

sehool employer.· r.·:Lght:s as defined in f:>2c. 7(H) of t:hj_s dwpter, or (c) 

school. emp loycr d.11,h ts an dE!finecl in Sec, 7 (b) of this chapter. It shall be 

unlm.,iful for a school. C:}rnploycr to cntei: into any agre.emcnt that would placC:1 

such employer in a position of dcftcit financing as defined in this chaptei:~ 

and any contract which provides for deficit financing shall be void to that 

ex.tent: and any incli.vi.dual teacher's contract executed i.n accordance with 

such contract shall be void to such extent. 

Sec. 4. Subjects of Bargaining 

A school en~loyee shall bargain collcctive~y with th~ exclusive rep

resenta t.ive on the fol lowing: sala1.7, wages, hours, and salary· and wage 

related fringe benefits. A contract may also contain a grievance procedure 

culminating in final and b°lnding ad1itration of unresolved grievances, but 

m1eh binding arbitrat.lon shall have no power to amend, add to, subtract f:rom 

or supplement provisions of the conti:act. 

Sec, 5. Subjects of Discussion 

(a) A school employer shall di.scuss with the exclnsive representative of 

cerUf:Led employees, and may but shall not be required to bargain collectively, 

negotiate or enter into a written contract concerning or be subject to or 

enter into impasse procedures on the following matters: working condit:1.ons, 

other than those provided in Sec. 4; curriculum development and revision; 

textbook selection; teaching methods; selection, assignment or pro1notion of 

personnel; student discipline; expulsion or supervision of students; pupil.

teacher ratio; class size or budget appropriations: Provided, however, That 

any items includl'\d in the 1972-73 agreements between nny employer school 

corpora ti.on and the E.'.mployee organi.za tion shall con l:inue to be bargainc1b lei. 

(b) Nothing shall prevent a super:Lntendnnt or hi.s d.esi.gnee from· making rec·· 

conmendations to the school employer, 
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SLL 26:233 (Public Employ(,es) 

(t) 11 Conditionu of cmp1oym(~nt 11 met.ins sa1nries, wages, hours of ,•mrk, 

v1~cation aU.owanee~, ctck and injury leave, nuniber of holidays~ rctircmlmt 

benefitfl, insurnnce benefits, wen ring c1pparel, prP.miurn pay fen~ ovcrtirne, 

shift diff~rential pny 1 jury duty and grievance procedures, but nothing in 

this act shall authorb~e the adjustmf~nt or change of such matters which 

have been fl.)ted by statute or by the conditions of this stote, 

SLL 26 :235 - Existing rights of public employer not affected. - Nothing 

in this a.ct is intended to circumscribe or rnodlfy thE! existing right of a 

public employer to: 

(a) Il:!.rect the work of its employer; 

(b) Hire, promoteJ demote, trttMifer, assign and retain employees in 

positions within the public agency; 

(c) Suspend·or discharge employees for prop~r cause; 

(d) Maintain the efficiency of governrne.ntal operaU ons; 

(e) Reliev8 employees frorn clut:i.es bcc::tuse of lack of wot·k or for other 

legi ti.mate reaf::ons; 

(f) Take actions as may be necessary to carry out the mission of the 

agency in emergencies; and 

(g) Determine the me·thods, means and ptirsonnel by which operations 

are to be carrried on. 

SLI.33:248a 

(10) The term "terms and condittons of employment" mer.ms the houri:; of cm~ 
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ployment, the coo~ensation therefor including fringe benefits PXCept 

ret: iremenl cont ribut i.ons or bc~nef i U;, and the cmp J.oy(,r I s peu:onnel 

polic:i.e,; td'.fecting the workiug conditions of the eniployer:i8, ln the 

J.icie~, of s.. school distd ct. TI1e terms in both cases are subject to the 

the rn·o\:isions of Sec, J.79.66 n;*anHng the d.ghts of: public e::mploycrs and 

the scope of negotiations. 

SLL 33:2118d Rights and obU.gations of employers. •· 

(1) A public employer is not require~ to m~et and negotiate on matters 

of inherent manager:i.aJ. poU.cy, whlch include, but are not l:i.mU:ed to, sucb 

areo,s of discretion or policy ns the functlons and programs of the employer, 

its overall budget, utilizations of technology, the organizational structure 

and selection and d.i.rection irnd numbe1· of personnel. 

(2) A public t:..'lTlployer has an obligation to meet and negotiate in good 

fni.th with the exclusive representat:l.ve of the public employees :i.n an ap

propriate unit regarding grievance procedures and the terms and conditions 

of employment, but such obligation does not compel the public employer or 

its representative to agree to a proposal or require the making of a con-

,cession. 

(3) A public employer has the obligation to meet and confer with pro

fessfonal employees t:o discuss policies and those matters relating to their 

employment nor included under Sec. 179.63, subdivision 18, put·suant to 

Sec. 179.73. 

SLL 48:7.26 

Article VII 



Scope of Bargaining 

Section 701, Collective, lHlTp,aiwLng is t:lw pe'('foxnw.nce of the mut:u.11 

obU.gatiun of the public employer and the representntiVf~ of the public 

employeeH to meet at reaHonabJ.c tim<-s and cm.ifer in good faith with rPS•·' 

pect to vmge.i::, hourfl and other terms and conditions of employ1nent, C\i: 

tl1e negotiation of an agreement or any questions arising thereunder and 

thCJ cxecut:Lon of a W1:it:ten contract incorporating any agreement reache.<l 

but such obligation doeg not compel either party to agree to a proposal 

or require the making of a concession, 

Sectfon 702. Public employers shall not bf: required to bargain over mfttters 

of inhet1ent managed.al policy, wh:l.ch shall includr~ but not be lirni te·d to 

such areas of discretion or policy as tht-'! functions and programs of the 

pub lie employer, s tandi:n:ds of services, itn over al 1 budget, utilization 

of technology, the organizational structur·e and selection and direction 

of personnel. Public employers, however, sl:rnl 1 be required to meet and 

discuss on policy matters affecting wages, hours and terms and conditions 

of employment as well as the lmpa.ct thereon upon request by public em

ployer representatives. 

Section 703. The parties to the collective bar.gaining process shall not 

effect: or implement a provision inn collective bargaining agreement if 

the implementation of that provision would be in violation of, or incon

sistent with, or in conflict with any statute or statutes enacted by the 

General Assembly of the Commonwealth of Pennsylvania or the provisions 

of home rule charters. 
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Section 706. Nothing conUdnc:d in th5.G net Bhi:;.Jl impr:d, t:hc <:,mployer 1 s 

right to hire emptoyees en- to di.schnrgc \.";·mpl.oyeer:: for just cauirn consistent 

with existing legislation. 

South. D6,kota 

From an i.nquiry on what comprises "other conditions of employn1ent 1
,
1

, 

'th€· Attol.'ney General held thr:tt the tEirrn applies to conditions of em., 

ployment 11which rnat:eriaJ.ly e.ffect rates of pcty, wages, hout·s of employ= 

meni and working conditionn 11
, (Attorney General's Opinion No 72-10, 

issued March 21 1 1972), 

See also I~) 54,201 for Court rulings on the same subject matter. 

Y~!!!.1-2.n.t 

SLL 56:221 (State employees) 

Sec. 904. Subjects for bargaining. 

(a) All matters relating to the relationship between the employer and 

employees shall be the subject of collective bargaining except those mattcrB 

which are prescribed or controlled by statute. Such matters appropriate 

for collective bargaining to the extent they are not prescribed or con

trolled by statute include but are not limited to: 

(1) Wage and salary sd1C:idules to the extcmt. they are tnconsistent with 

rates prevailing in commerce and industry for cornpani.ble work within the 

st11te. 
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(2) work schedules relnti.ng to assigned hours and day:; of the week; 

(3) use of vacation or sick leave; 

(t~) genc~ral working conditions; 

(5) overt~ne practices; 

(6) rules and regulations for personnel administration, except the 

fol.lowing: rules and ·cegulations relating to persons exempt from the 

classified service under Sec. 311 of this title and rules and regulations 

relating to appl:i.cant:s for employment :i.n Stat(>. service and employees in 

an initial probationary status including any extension or extensions there• 

of provided such rules and regulations are not discriminatory by reason 

of an applicant 1 s race, color, creed, sex or ~ational origin. 

(b) This· chapter. shall not be construed to be in derof,Htion of, or 

contravene the spirit and intent of the merit system principles and the 

personnel laws. 

SLL56: 232 (municipal employees) 

(11) "Managerial perogative" means any nonbargainable matters of i.nherent 

managerial policy. 

(17) "Wages, hours and other conditions of employment" means any condition 

of employment directly affecting the economic. circumst:a.nces, health, safety 

or convenience of employees but excluding matters of managerial prerogative 

as defined in this section. 

~fas hi n&!:_2.!L 

SLL 58: 242: (Teachers) 

Sec. 28.72.030. Negotiation by Representatives of Dnployee Organi~ation • 
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Authorized - Subject Matter. Representotivis of an employee organi-

zaU.on whi.ch organization shnll. b/ nC'cret ballot have won. a majority in 

and election to reprtiscnt the certified employees within its school 

district, shall have the right, after using establ:Uihed administratiVt! 

channels, to meet, confEir and negotiate with the board of direeton; of 

the school district: or a ccimmit:tce tl:wn~of to communio1te the consicfored 

professional judgement of the certified staff prior to the final adoption 

by the board of proposed school policies relating to, but not limited 

to, curriculum, textbook selection, in-service training, student teaching 

programs, personnel~ hiring and assigmnent practices, leaves of absence, 

salaries and salary schedules and non-instructional duties. 



Sum;ii;Hy of Correspond,:,nce Concern:L,1g Scope of Study 

1. Need for both sides in negotiations to develop proper attitude - trust 

I 

and confidence - • Feels this lacking in Btddeford decision. 

2. Proper roles, varying aspects of mediation, fact finding and arbitration, 

and availabilities thereof, should be better spelled out, more advantageously 

utilized and implernented. 

2. Marion E, Martin 

1. Basic problem is conflict between Public Employees Labor Relations Law 

and fact that school boards have no fiscal autonomy, can't make final de-

cisicms affecting budgets, which are approved by towns. Could either give 

board autonomy or make clty government part of manageme.nt negotiating team. 

2. Another probl.s'll1 is that school year overlaps 2 fisco.l years. 

3. Sees no problem on limiting areas of negotiation. Should be left to 

good faith bargaining. Board should settle on case by case basis, 

3. Stanley Devins 

1. Committee might want to consider changes in the fact-finding procedure. 

May at times involve on the spot mediation and settlement. Law should rec-

ognize this. 

-4. 'John Marvin 

1. Area of what is negotiable. Should at:udy history of NLRB in this regard. 

Does not n:commend definitive list. 

2.o Fact~finding. Recommends el.i.mination of chis step. 

3. Strike right-binding arbitration as alternatives. 

4. Board should have immedi.ate injunctive power. 

5. Agency shop provisions should be included. 
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Walter Ccrv --·----"'-
1. Scope of bargaining - feels much should be le.ft to the Board, needs 

flexibility to proceed on a case by case basis. Is sure courts will 

cooperate here. 

2. § 968 - SB ·• refers to procedure re prohibited practice complaints, 

service of ~opy end notice of hearing. Feels 7 day notice period might 

in future create problems i.e. work stoppage. 

3. Placement of Board in Labor and Industry. No probl:em to da.t:.e; but if 

Board independent may be less sensitive to external governmental pressures. 

66 Parker Deneco 

8. 

At first recommended confinement of study to area~£ Biddeford decision. 

Later phoned again to confirm W. Cory's connnents, also expressed concern 

about§ 965 - 7 - E, wishes "mediation" included before fact finding. 

Recommended consultation of i,~ish report for hia ideas. Most of his 

recommendations 1 •. wuld be covered by the Federa.lly funded study. 

Joseph Chandler 

Would like to see study of four general problem areas. 1) Inherent 

ma'.nagerial rights; 2) Problems of determining 1 just-cause 1
; 3) Views concerning 

the strike in th1~ public ncctor; c".f)The spelling out of impasse resolution pro-

cedures~ Each of these areas is discussed at some length in Mr. Chandler's 

letter. 



Summary - SctJpe of Study 
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9. Sawin Ni llet t 

Recommends clarifica.tion of the ''educatJonal policy" provision of the 

present statute to provide guidelines for all persons and institutions 

tcmche<l by collective barg/d..n.ir.g. (See attached statement provided by the 

Maine School Management Aseociation). 

10. Dr. Carroll_ Mccary 

Would like to see study of three major areas; 

1) Redefinition of the negoti~tions p~ocess artd the subjects for re

negotiation; 

2) the areas recom.mended for study by the special committee which studied 

L.D. 1974; 

3) th~ relati.onship between a possible fair einployment practices section 

ehange in T. 20, and _the Public Employees Labor Relations Law. 

Detailed discussions of each of th1:;-se areas is included· in Dr. McGary's 

cormnun.icat:ion. 



HAINE SCHOOL MANAGEMENT ASSOCIATION 
15 Western Avenue Augusta, Maine 

Recommendations for Changes in Chapter 9-A, Title 26, M.R,S.A. 

submitted to the 

Joint Select Committee of the 106th Legislature 

In enacting the Municipal Public Employees Labor Relations Law, the 104th Maine 

Legislature intended that "educational policy" be excluded from the collective 

bargaining process and, rather, be subject to a meet and consult provision. Legis

lation was filed in both the 105th and 106th Legislatures for the purpose of de

fining "educational policy" in order to establish guidelines for those who adminis

ter or function under the provisions of Chapter 9-A of Title 26, M.R.S.A. 

The Maine School Management Association prays that the Joint Select Committee 

will recommend legislation that will clarify and define the policy area, The 

following points are submitted in support of the need for this improvement in 

Chapter 9-A. 

1. The exclusion of "educational policy 11 from the collective bargaining pro

cess by the 104th Legislature has merit because it protects matters of public policy 

from the compromises of bargaining, The rights of the products of our educational 

system - children and young adults - must be inviolate and must be protected by both 

the Legislature and those persons who are elected by the public with the statutory 

duty to manage the schools, 

2. The stated purpose of Chapter 9-A of Title 26 is "to promote the improve-

ment of the relationship between public employers and their employees . . . fl There 

being no uniform basis for determining what constitutes a policy matter, Chapter 9-A 

is leading to controversies and schisms between school boards and teachers which 

can only have a negative impact on the education process. Lack of harmony and lack 

of unity of purpose will destroy the school board-teacher relationship to the 

detriment of the consumer. 
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3. Guidelines must be set by the Maine Legislature. This point is re-empha

sized in the opinion written by Justice Weatherbee in the case of City of Biddeford 

v Biddeford Teachers Association, 

"There are many features of the bill (Chapter 9-A) the cumulative effect of 

which appears to us especially to demand that the Legislature include standards 

which will effectuate the carrying out of its purposes. The Act distinguishes be

tween the arbitrators' authority as to disputes involving educational policy and 

those concerned with working conditions but neither educational policy nor working 

condl tions is defined by the Act." 

4. L,D. 1974, which was enacted by the 105th Legislature but vetoed by Gover

nor Curtis, provided for realistic standards for determining educational policy. 

Minnesota and Pennsylvania have similar provisions. 

5. L.D. 1157, filed, then withdrawn, during the regular session of the 106th 

Legislature, proposed standards for "management rights" which would have applied 

to all public employers and public employees. The provisions of L.D. 1157 were 

patterned after the "management rights" recommendation of the Advisory Commission 

on Intergovernmental Relations (ACIR). This recommendation, in whole or in part, 

is incorporated in legislation governing public employer-employee relations passed 

in Kansas, t-lontana, Hawaii, Indiana, and Nevada as well as the Personnel Board 

Regulations of New Mexico, the charter of New York City, the city code of Baltimore, 

the Executive Order governing relations in the District of Columbia, and in a num

ber of federal service contracts including the Postal Service and I.R.S. 

The ACIR published its recommendations in 1969 and followed with model legis

lation for both public sector "meet and confer" and "collective bargaining" in 1971. 

The ACIR recommendations and collective bargaining model should be reviewed and 

judged on their merits. The Maine School Management Association views them as a 

realistic guide in designing guidelines for public policy and educational poli@-Y 
'• 

matters. 
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6, Analogies between public and private sector bargaining are often "mythical 

and misleading." Factors such as the interests and fragmented authorities of public 

employers and the constraints on collective bargaining are substantially different. 

The goals that teachers and their associations hope to achieve through collective 

bargaining are not only different from employees in the private sector but are 

different from those of other public employees. As a result "educational policy" 

needs to be defined. 

7. The Governor's Study Committee on L,D. 1974 which met during the fall of 

1972 recommended that 11 a study and review of the entire public employees labor re

lations law should be undertaken by the Legislature itself with ample opportunity 

for testimony and expert opinion from the interested parties." The Maine School 

r1anagement Association stands ready to provide additional information and testimony 

to the Joint Select Committee on the matter of educational policy vs working con

ditions and the related implications of biniing arbitration, 

The above factors weigh heavily on the future impact of collective bargaining 

on public education in Maine. The Maine School Management Association strongly 

recommends that the Joint Select Committee thoroughly study the "educational 

policy" area for the purpose of recommending legislation that will provide guide

lines to all those persons and institutions touched by collective bargaining in 

Maine education. 

9/26/73 



STATE OF MAINE 

DEPARTMENT OF THE ATTORNEY GENERAL 

AUGUSTA, MAINE 04330 

JON A. LUND 

ATTORNF.Y GENERAL 

Honorable Wakine G. Tanous 
Chairman, Judiciary Committee 
State House 
Augusta, Maine 04330 

Dear Senator Tanous: 

October 24, 1974 

Thank you for your recent letter concerning 
spending limitations on initiative and referendum 
campaigns. 

I understand your first question to be what, 
if any, spending limitations are presently imposed 
by Chapter 35, Title 21 M.R.S.A., upon initiative 
and referendum campaigns? The answer to that question 
is none. 

21 M.R.S.A. § ·1391-A requ~res the reporting of 
receipt of all contributions and expenditures made 
in connection with any public referendum of direct 
initiative legislation or the state-wide public 
referendum of any statute. Chapter 35 of Title 21 
makes neither an explicit nor an implicit limitatim 
on the amount of such contributions or expenditures. 
The last paragraph of§ 1391 provides: 

"Any references in this chapter to the 
promotion or defeat of a. candidate includes 
the promotion or defeat of a party, principal, 
initiative or referendum question." 

Such a reference to candidates cannot be construed 
as an adoption by reference of the limitation upon 
expenditures imposed upon candidates in§ 1395, sub-§ 3, 
for several reasons. 



Honorable Wakine G. Tanous 
Page 'l'wo 
October 24, 1974 

First, § 1395 specifies a variety of limitations-
one set for primaries and anuther set for general 
elections; the limitation also varies in accordance 
with the number of votes cast for each such office in 
the preceding general election. such a variety does 
not lend itself to adoption by reference. It also 
does not seem likely that the Legislature intended 
by the reference in the last paragraph of§ 1391 to 
equate the total prior vote for the same office with 
the total prior vote for the same referendum question 
in view of the singularity of such questions. 

Second, the questioned limitation may constitute 
a restriction upon the right of the general citizenry 
to freedom of speech. This right is guaranteed by 
the First Amendment, Constitution of the United States, 
and by Article I, Section 4, Constitution of Maine. 
This has long been deemed a preeminent right and one 
which is fundamental to a free society. See, e.g., 
NAACP v. Button, 371 U.S. 415, 433; NAACP v. Alabama, 
357 U.S. 449, 463, 464; Healy v. James, 408 U.S. 169; 
U.S. v. Robel, 389 U.S. 258; Sweezy v. New Hampshire, 
354 U.S. 234, 250, 265; Miller v. Alabama, 384 U.S. 
214, 218; Monitor Patriot Co. v. Roy, 401 U.S. 265, 
272; Dombrowski v. Pfister, 380 U.S. 479, 486; 
Pickering v. Board of Education, 391 U.S. 563, 573; 
Wood v. Georgia, 370 U.S. 375; Organization for a 
Better Austin et al v. Keefe, 402 U.S. 415; 
N.Y. Times Co. v. U.S., 403 U.S. 713; U.S. v. C.I.O. 
335 U.S. 106, 121; Talley v. Cal., 362 U.S. 60; 
Schneider v. State, 308 U.S. 147; and Opinion of the 
Justices, Me., 306 A. 2d 18. 

All laws in restraint of liberty are to be strictly 
construed. In re Pierce, 16 Me. 255. 

Your second question is: "Does the coverage of 
this statute extend to reporting contributions and 
expenses during the period when signatures are being 
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gathered for petitions to initiate these processes?" 
The answer to that question is affirmative. 

21 M.R.S.A. § 1391-A, in pertinent part, reads: 

"Notwi thsta.nding any other provision of 
law, any person, corporation, public or private 
utility, association, cp vernmenta.l agency or 
political committee accepting or expending 
money, to initiate, promote or defeat the 
public referendum of direct initiative 
legislation within the meaning of the 
Constitution of Maine or the sta.te~wide 
public referendum of any statute shall be 
required starting on July 1, 1973 to file a. 
report detailing the source, amount and 
date of receipt of a.11 contributions and 
expenditures ma.de in connection with any such 
referendum thereafter a.t the end of ea.ch 
month during such activity to file a. report 
similarly detailing a.11 such contributions 
and expenditures for that month." 

Thus, the statutory reporting requirement includes 
"accepting or expending money, to initiate .•.• 
the public referendum of direct initiative .. 
or the state-wide public referendum of any statute 
•••• 

11 The phrase, "to initiate," encompasses 
the process of circulating petitions for the 
requisite signatures. 

I understand your third question to be: Would 
limitations on spending in the initiative and referendum 
processes violate the provisions of the First Amendment 
of the United States Constitution and of Article I of 
the Constitution of Maine? In my opinion, it is quite 
likely that any statute which imposed any limitation 
on spending in the initiative and referendum processes 
would raise a grave question of violation of the right 

r 
I 
! 
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of free speech guaranteed by the First Amendment, 
Constitution of the United States, and by Article I, 
Section 4, Constitution of Maine. As stated by the 
Supreme Court of the United States in Mills v. Ala
ba!:[la, 384 U.S. 214, at 218, "a major purpose of that 
Amendment was to protect the free discussion of 
governmental affairs." In that case, the Court 
struck down a statute which made it a crime for a 
newspaper editor to publish an editorial on election 
day urging people to vote a particular way, stating, 
at 219: 

11 It is difficult to conceive of a 
more obvious and flag-rant abridgment of the 
constitutionally guaranteed freedom of the 
press." 

In Organization for a Better Austin v. Keefe, 
402 U.S. 415, 419, the Court said: 

~'Any prior restraint on expression 
comes to this Court with a 'heavy presumption• 
against its constitutional validity." Also 
see N.Y. Times Co. v. U.S., 403 U.S. 713, 
714; U.S. v. C.I.O., 335 U.S. 106, 121; 
and Schneider v. State, 308 U.S. 147; and Valley 
v. California, 362 U.S. 60, 66. 

Such a restriction upon the full exercise of speech 
would require a clear showing of a compelling 
governmental interest to sustain it. See Opinion of 
the Justices, Me., 306 A. 2d 18, 21. A mere assertion 
that such a statute was enacted to maintain the purity 
of the electoral process would not necessarily suffice. 
The report of the Legislative Committee investigating 
this problem should clearly establish the nature of the 
evil and the proposed Act should deal narrowly and 
precisely with that demonstrated evil. In this 
connection, it should be noted that there may be 



Honorable Wakine G. Tanous 
Page Five 
October 24, 1974 

significant differen.ces between an office candidacy 
campaign and a referendum campaign. For example, 
political activity in connection with referenda is 
e xpressly excepted from the prohibition of the 
Hatch Act. See 5 u.s .c. § 7326, and CSC v. Letter 
Ca rriers, 413 U.S. 548, and Broadrick v. Oklahoma, 
413 u.s. 601. 

I trust that the foregoing comments will aid 
your Committee in its deliberations. If I can be 
of any further aid to you in t his matter, please 
advise me . 

/

Y<?~rs very truly, . 

. / i 
,J. p'f,// .. / 

{

.· - . { t-1/ 1/ 
JON A. LUND 
Attorney Genera 

~· 
J AL/jwp 

cc : Honorable Wakine G. Tanous 
One Spruce Street 
East Millinocket, Maine 04430 



CI'I'Y OF B 
BY I'I'S }Kl.ARD Or' }PDUCNI'ION 

ctnd 

(J.1,.9:ceeil:19 in pa:ct ,:ind dis21.s:p::·(~c,,;Ln9 :Ln. r:-nct:ct with Uic 

or;:iinion of '\iloatherbo(i i ·er") 

I 41sag-x·ee, however 1 \vi.th Pa.:.d: r1'wo and :L ts cm1cb.ndcm 

that;· the r:itatutory provisiorw fen: binding· ;;:u::bitration must be 

rrnll.i.f:i.ed as an uncons{:i.tutional delfc!gc,l:i.on of powo:r.·s leghilc'J.tive 

in nature,. My op.in.ion is that the legislature 1rn.:£i constitutionally 

program is unwarranted. 

"Unconstitutional dele9a:t.:i.on of le;19islative pm.11c~J::-s' 1 connotew 

that in a given instance the legislature has transferred a portion 

of its leg:L.slat:ive po·wer to an.othc:,:c body in ccm.b~2wsntion of 

principles derived from the conr.it.ittit:i.011;;:11 vccisti.ng and scpc\rat.ion 

of· the~ three :polar categor: ies of sovere i9n power: legiE:1a tive, 

judicial and executive. 



For one hundred fifty ''uncon itut:Lonal de t:.ion 11 

doctr.i. ne n. 

e}cerc:u:.0 o:C "police 

private personal and property r 

In th0 instant statute vov0reignty ars in a different 

rneet :Lnt.C:11:·nal p:coblems ari~1inq f::t:orn gove,rrune:n.taJ. functioniny as 

essential se:cv.ict:.H3 tq the pu1)1..ic. 

In tJ1is dorn.ain thci:ce :LE, a pi-.:,1.J(~:i.ty of judicial authority on 

"delegai.:.i.on"quosd:ions. Since, t:he decicdon 6f the instant case 

thus entail.s1 a large mfHH!nl:t:'1:1 of pion1a0ring, ana.lys.ie should not 

asr,ume that p;eincipler:; of 11 d1;:;leg::-d::Lcm 11 formulated relative to "police 

pov,er" problem~; are automat::Lca:..ly a.pplicable at all, or with full 

scope, to the present issues. Inquiry should probe deeply to assErns 

whether, and the extent to whi,1h, 11 dc~legation 11 principles affecting 

thE) exe:cc:l.sc.~ of th(:: police po·wi?:rB oi: govf~rnrnent . should be transposed 

into ·the separate :rep.lm of soVi:!rEd.c,;mty I f3 i.nte:cna.l "employer-

employee" relationships in the rendering of ess<3lntial public 

scn"VJ"ces, both as a 9e11eral rna.tter and as specifically crystallized 

in the pa.r.ticular statutory prosri:.·0.m now undei: scrutiny. 

I 

Befo:re Ame:i.·ican life had bee::n subtita.ntial.ly a.ffectec1 by the 

political, sochd. and economic complexities of the industrial 



power 

of sovereignty in a spccifi.c boay, des t.ed the 11 J01gislature:.~", 

'"J.'he I,G~Jislab..1re nc:L :c must n.o:r: can traxH,d:e:c the 
povJ;::;~r of: rr1,1J-: lo,WB to anybody el1:1e, or p;:.,r-,,f, it but 
·wh<;:ire the people hctVf!"" 

Soon, the burgeoning needs and exigencies of the latter part 

of th<.:~ ninet:E:'enth cen.tu:r.y c,J.U:Je.d eno:nnous m-r:tens ion of the scope 

broad disc:eetionary authori'L:<l be qranted to bod:i_E;:s other than. the 

1eg·:i. s la ture. In the facE: o'f: th:ts deved.civrnent,. adhe.rt'.;nce to the 

Locke do91Tw crea.ted a dilermna ·v.rhich; rd::: f i:cst, the cottct:.1:1 sou~Jh t 

practical strictures with the rationalization that to delegate to 

another body only a power to "fill in detaits" <;>r "find facts" 

"lccl9islativE: 11 power, Illtu,trative of 

this earJiE.•r approach a.re cases such as Loc};:e¼ AppB,al, 72 Pa. 

294 (1E392) 

( 1909). 

and in Jvla.ine, State .. ,v .. __ Bu.tler, 105 Me. 91, 73 A. 560 

As twerrth"!th century p:t'e[rnures became h1.::'.Rvie:r:, thr~ cou:t:tr:1 

.were ultimately driven to the recognition that under the fiction 

that only u fo.cts were being found" or "detrtils beinsJ filled in", 

they had been sustaining, with increasing f.1:-equency, expansive 

grants of power unqnestiono.bly "legit'!lative" :Ln character" 



It b ec('}.rn<o'! appa r e nt that ftc tion nrtuJt: .b e di. sicarded t.o avoid 

twentie th century needs c ould b tt met x·<~a l i i.;;tico.lly but y<~t 

consistently with pr.eseJ:vation of th.e e s Bential sipirit of the 

sovereign power. 

Inb,1.rost.ingly, in th.e mid-·n inete~,1.,,t.h century a Stato Court., 

with r emarkably pr ophe tic insig·hi:, hw:i provide d the root coricept 

fox- such undertaking. 

the Illinoi's Court had observE.Hi : 

"~ •• :few will be · f ound to .insist, that whateve1: 
the legiGlature may do, it: shall dcJ , or else it shall 
go undone. • it. may Htil 1 l::l.nthoriz(~ ot.l.1(~ :cs to do 
those thin<;rs which it might p1:op0 rly, yet Ccln nQt 
Ul'\derst,Jndingly or advantage ou s ly do itself::. Without 
this powr:~r le~risla.tion would b~➔ c:ome oppr<:?St, .ive , and 
. • . imbecilc1 . • . e . but: 3.n do.ing this it [ the 
l egi::, latu:ceJ does not di.v(~ SJt :l tself of any of i tri 
original powers. It still posses ses All the 

-authcJri t:y it: ever had. 11 (pp. 13, 20 and 21) 

Seventy yea.rs later , th<:? mer:.r.1age, more ;{'requen:l:ly h ea:rd , 

196.Wis. 472, 220 N.W. 929 (1928) the Wisconsin Court perceived 

that (1) n<::;ces sit:t had required "delega tion.", and "cross-deh~gation", 

of the powe rs of government; (2) t.o accomplish it the courts, by 

"one pre te:,xt or an.other", had b2en upholding extensive delegations 



o f: l egi:s:,lative powt'l:r ; ( 3) avo idtmce o f "confttsi.on 0.nd cx:1::or", and 

demand2d that a nE~w i'.1.pp:co1:1ch b <:.1 a.dopte d, aba..ndoninsr i::.h e p :r:eten se 

of II f indinq facts" and f i.llin~:r i. n "detail s " and a cknc>wledg ing t~h at 

legisla tive pmv€?.r· , as s uch, i s consti.t.u. 'd.on~U.y p e rmi.ssil>1e of 

the most pot.ent of ·which is t:he leg:i.slature' fJ r eten.tion of power 

to 1:'E!Vi.se O:t' withdraw the p ower grante d; (4) :i.f: a prospective 

legislative "standard" is to b e used ,.Hi a deiv.i.c"~ to confine 

admin~strilt .i.ve authority , the mibject- matte r under regula.tion ·will 

often allow as feasible only a 9eneralized "standa.rd. 11 7 and (5) 

the ''standard" need not be expressly stated but may be implicit 

1 
in the overall statutory c ontext. 

· In the devel opment of its ri1tionale WhJ. tma.71 relied 

subst a.ntially upon a course being chart.ad almc,$t simulta.n.e ously · 

1 As to the specific subject - rna.t:ter before . it · the vn1J_tr.!!:Y.l Cour t 
observed: "Whil~ the statute doe s not in terms provide that tl!c 
commissioner of insurance shall exercise. a sound a nd rec1.sonabl.e 
discretion in the disapp:i:oval of proposed r uleis a.nd reg·uJ.ations, 
th~t condition is n e cessarily implied . As has been said many 
times, in many cases administrative o fficers or bodies must act, 
no t only within the field of their stat:utory powers , but .i.n a 
reasonable and orderly rna.nner. .. o • The xule of r eas~nab1eness 
inheres in every law , and the act.i()n of those charged with its 
enforcement must in the nature of things be subject to the test 
of reasonableness. 11 (pp. 942 , 943) 



6. 

t:i.on" 

192t1 in :2 U.S. 32, 40, 44 S.Ct 2G3, GO L.Bd. 

!34 9 ( 19 7.4) • 

In . Eby t.he 

taking its clues from le 192 U.S. 

·470, 24 s.ct. 349, 40 L.Rd. had begun to taUt explicitly 

of control ove:r the act:i.on:::: of a body not immc~idi.atr:d:,i responsible 

to the people~ 'I'he mochauism. e:c:i:o.ce:Lv,:":d to Gerve this "conduit" 

the pf.iople' s dolegat.e, of a 11 prima:cy standt1rd 11 to con:r:in0 the 

legislature's delegate. 

"If Con.grc.,ss f._dniJ.1 1,-:i.y dcrwn '.by ler;:risl;:crt:ive act: an 
int:el.l:LgiblE: p:d.nc:Lplo to which the per::mn or body 
authorized to ..• [act] is directed to conform, 
such lcqiGlativE~ act.:Lc;n is not a forb).dden deleg<xt:ion 
of leg is la.t:Lve powt~r." (p. 409) ( emphasis supplied) 

rrhufJ, tlw Court in Harnpto11r<J;o. recoqniz;ed tho.t the~ 

transfer of legislative po•,1,7er w:LJ.1 not, · 21s such, produce 



79 r.. . l2:d. 446 (193 5) and Schechtex· _Pou.lt:t:y __ Cor.E...!__v •.. Unite c1 St:a.te,s , 

t.hesE~ _decisions rey;n.·esented the solita:c.y i.rist<).nces .in which the 

Supreme Court of the United S'catGn ha.d struck down congression,:i.l. 

'_' deleg-at:i.on", the Cou:ct reaffi:nned tb.e " intelligible p:r:inciple " 

i,lpproach---with the furth0r. dt~velopr,1~nt that 't:he "principle" need 

not h e expressly stated by the legis lature but m1g-J1t be rego.rded 

as legislatively implied. 2 

2 'l'he language of Chj.E~ f J·ust.i.ce nu9hes, w:r iti.rig f:o:r.- the majori ty 
in Pancuna Ref .ipi.nq_Co . v.Jlvy.n_, was; "We exand.n.E~ the conb:-:,xt 
to ascertain if it furnishes a declaration of policy or a 
s t,Hi.dal'.'d of action, \•,,rhj_ch can. bG! de~rned • • • t.o fanply wha.t is 
notthere expressed ." (p. 416) In dissent Justice Cardozo 
explicitly added; "I concede th,-d:.: to uphold the d.~lec; -:1.tion. there 
is nc~c~a to discover in the terms of t.he act a standard r.easoni1.hly 
olea:r whereby disc retion m"1.1s·t be g-c>Ve:t:'ned. I de ny tlHJt such a 
standard is lacki ng .•. whc,nt the a.ct with a ll its reazon,ible 
implications is conside.t'(3d as a whole." (p. -434) 

Reiter~ting the cl.ear permiesibility'of finding standards 
implicit, Juf;t.ice Cardozo said: " 1l1he p:Cl2!Vail:Ln9 c,pinion concedes 
thnt a $tandard will be as effective if imported .•• by reason
,~ble impLi.cat.i..on a.s if put the1:e :i.n . so man:{ v-10:rdD. " (p .. 435) 



or implicitly, 1z1. ch.eek on t~bs-,olutism b y an " :l.nt:elligibl~: 

''.is • e • • c a nalized within hanks that keep it from · 
ov<:~:c flowing." Ca.J'."do~~o , J .• , concurr .Lng I in §S1J.:?:SJ1J:%!\,J.;'. 
Po-u.l~rv. (!()r.J:). __ Yj_ 'lm :i. te1~.J:9 :t~.1 29 5 u. s. 49 5 I 5 51. r 
,. 5 C..' Ct· 8 3· ~7 ·7 c l' t ;,..,, 1 I~ ·7 0 ( J 9 3 r.:: ) .) 0 o J , o I ;j .Ll ._. J.,.tU r, ... ,J ., ._ :) 

a llowed "unlimit.e d whim" and "u.nfei tteii·i<;~d d.:l.s:ci'Gft .:'t<'.m " to the 

Securities a.nd Exchange Commitrndon 

· "to decid(l:, whoi~e prope.rty shall be t ak11m en; des t::r.oyed 
and to what extlent'' (p. 104 ) , 

the Suprerrn:.'l Court of the United States iH1Gwered th2,.t (1) in 

interest ," "ju.ot and rearmnabl~ :ca tee, 11 "unfair methodn of 

adequate l:Lrnitat :i.ons upon tht;i ex(:.i:cc:l se of nrbit:ra:ry pcYW(;~J:: (p. 105) ;· 



wli ich 

fl C !"J \S f 
tionaJ.:l.y 

(p. 105) 

,, it 

ncy 
clc 

cJrly c'kd in,.0:a.t:os 
·which in to c\pp1y 

d av iJ10:c :L ty" 

"t.o test the app:U .. ci'.i.tion of t:he · policy in the liglit. 
of thcr;e J.egi.r-,lat.:Lvi::1 .la:rat:i.onB 11 (p. 105), 

gf) 

and (3) permissib ive and provide meaning for 

"the purpose of the Act, its fac:t,uttl br:H:ksreound 
and tho st.id:uto:ry ccm:!:(2:1:;.r.t. 11 (p, 1.04-) 

In the state courts a similar ·trend was plainly ·aiscernilJle, 

notwithsta.ndinq that state court:;s tendc;;d to be more· prone than 

i 
internal inconsistencies within a given body of decisions.-

3 A part:ia.1 explanation mic;1ht be that the specific subje~:t"'rnatter 
wJ:i~ch most fr<-~quently comeG befo:ct,, r,tatecJ tribll.nals involves an 
overlay of vdd.i tional and un:i.qut,: problems not EH1.t:i.rt-:,J.y a.nErwerab:Lc~ 
by use of the "standa:cd~, 11 concoption aB the sole cr.itC:n:ion of valid 
"delegation" and rcqui.r ing special emph,J.sis upon prevention of 
arbitrary and capJ~iciour:: actic1n--,,.,as I for examplEi Q licE,nFJing 
controls ove:n:a tbe right of a. pe:cson to oarn a living in a 
profession, trade or business (in which one's peers often sit 
on the a&ninistrative tribunal having the licensing, or revocation, 
power-·--thus qivin9 rise to likelihood. of U11:i influ(rnce· of 
friendship or self-interest)~ or situations involving zoning 
boa:cd.c:; of appE,als and their autho:cit.y to ck,cide exceptions or 



In 

inti1n.J.t cont:u.:i. d :rn 

'/ (] 

"de1egaticm" i.n t.)v,, '2 

discarded its earlier 

that~ 

th:iG Court concluded that: it rnuut bf1 hc:xld justifiable :Ln 

' ' ·1 1 pr1ncip_Q Jccause 

11 adxn:LnirJt:ca.tive bodiot:i a:cC:, i:u.nctionally neceinsa:cy 
in the process of: goverr.11n('!r.T1':, 11 

f 

10. 

varianccit:~ (a.nd in vird.ch inh.crCJ<', t:hfl pob:·,nt:i.al £01:· f,3,vo1:·it:i.sm and 
cLiscx·im:i.:nation :i·eEicd:Lins-r f:crnn th;.;:, :Lni:luc•,nce of small pr,c;;ssure 
groups or othe:c a cts of loc;:tl politic:0j). 'J:hf~se unique f:'ea.turf.~s 
create spf"cial di:Wt•;rr.~.t· of Jnvidiou::; disc:cirnin2d:ion in the cJxtnT!.iDe 

of pow0r'""""thc v;o:cse becat:Hc;<,) it m:i.<Jht be unde'coctc:1ble ,.1n<:1, 
therefor<:::!, 'l;li:H::x.prn.,ablo by :iudic:L:d. rc~v:J.e\v i.f t;h<:'i powe:c is not 
adequatoly cont.ai1·1ed, and dansre:c~3 a:t"O a9qt·c1.va.t,9d beca1.1se in 
these t:ypr,?[·; of p}:ocQcctLngB · t:'b.cn:'t::: is ~;enc:nJJ.l:{ an abE.,once of 
0:v idont ic::i.x:y bt)ct:c i1]9 f; conduci~Hd. with :c,':)Ztf!On,,.:'Lb1e proct"'ch.n:,),l control::1. 



and 

11 'I'hcro nn)st b e tha.t de l0.ga:t :Le.in of power 1~u f :fic.icnt. 
to the end that cl p :copet· , • , • adrninistz-atio:o. r«ny 
occur~ " (p . 416 ) 

"i. t. :i. s irnportan:t that t.hr::re <~:x.ie ts i:o. t he s t.:.a'hd:.e 
a dequ a tt'.~ proc(sdu:ca l s afeg-ua:cf.U:, " , 

' 

J l. 

and (2) t.he 

(p. 416) 

wi. th d<';. l egtd::.i.qn of the povNn' of 0min~1nt doma in. -

546, 83 s.ct. 1468, 10 L.B.2d 542 {1963) Justice Har~an, joined 

by ,Tusti.ces Douglas and Stewart. . :i.ncisive ly si.unxr1ar:i.zed th.r:,, 

l:'ationa.l e by which the II intellig·:Lble principle", or "pr imary 

standard", m0 cha ni.mn :for· the delega tion of ,subE1t:antial le9·is lativ0-

powe r to a. body not dii:octly r e Bponsibl -3 to the . electorcit'.e may 

be deemed to fulfil l t.he esHenti.a l r,;;p i r.it o.f the const.i..tutic,n a.1 

prov isir,n s conct::::cni.n9 th.e v<':,st.in9· <U1d s eparation of the polar 

pO'wer:s of sove:ceignty to achieve "checks and balances.," J·uat..i.ce 

Elarl c=tn. s a iCi: 

See: lf..::it.ervi lle Hote l ~Co:r12Q. ~ J3Q.i:J,rd of Zoni ng:_Appe.al.s, Me. , 
2:41 A..2d ')() (1968 ) ~ 12!_!:a]J..__Vo Mai.1)J:l..J3c~S\!..9:~-9f_ l_~~_qi_§_t£.9.t:i.on <:Utcl 

.!~x am in::.. tJ.9,.LLJD_._9.£.'!:QI'.'S.iIT: , Me , , 2 9 3 .1\ • 2 d ? 8 6 ( 19 7 2 ) • 



l~(:.!CJ!J.i,~cc,.t) }-JJl t 
:f:1J nr1;,,.r,•,(::::n.t,,i.J. p:., 1. :1 

J)J' :.:~·1)Dt:(:; E'. 

t:.() }./1:._:· r:~:~~r:·\1 ).1.)S·i· 

(~Lj).\;;·(:.:: t~t) t.:(<;,~) <' 

fJC;:r\r{~ f4 t:\)() f)}: :.i}Yl~-t:c·:l 

·l:.1 ~·;::'~ ::?•':~ }.) ;).:r- t: t~. :L (:>:,.1 C> t l)(J\·)c. :t: ~3 

f·J - .r :Lt, i1Ju·ux·c;;.. t}12i_·l~ t.)-t.::!: 

:L r1 LJ 1 JJ::'• tJ () c: i. r :~ 't, ~.t \'.-' i .J 1 ]) .:::1 rn ;;: (i' c:: 

80c0ntl, it PY0V~Dt8 :,~ 

•;:e:l~/ ?a\:·;fJJ:)I)r:,t:-;.i})1~'":- ·C:c; tii(~ }?CC)f1lc~ l, 

i<~~1 :r:·c}\J :i.f:\vl 5-:J. ()Ln '!J(~C'.C)JXt:L1 i9' rt~{:~:r··c· l·y· 
a.r1 c:~~~:,.7 :t: c: 3-. ;J{) (1 ·1-·. ·1. ;< \'t 1).\.r 
1111

:::'-:: 1~-~I:~U:ct; f-~cJ,t.itJ[.4t "v,,!}J:tcJi 

h,s.n })(fitiJ-t chz·:·J 1,<: 1 d, 11 

t~() j 'L~(\U ():ff ic~ .ic<~l (i(;t~i ()11 t,11~.i t, 

( 1:1' 6;~ 6) 

, 11 N,.a. 117, 93 A,,2d 

( ,l) ":r.t i:::: f~~rtt:lc,cl tht,,J: tlH?, Ler;3 r;J.,,b.1:t'O m;;.:.y nc:t V<:;.rcrt. 
u:nJ.:i:i:·:LcU.e:('./. or t\:d:iit:ctti.-'.'Y' pc'\1Jc:1:r.· :tn thf, ac'tm:lxij,f2:t:ct" t:Lve 
a912:ney • " • 11 (p. ]HE>) 1 

( 3) 11 
£> C, (l t:l)t:; 0J;.:i\J(~l),c:::i.E:it:J (l:f ruc){tc;::t·r1 ~fc..)"VE:~1:·r1rrt::~r1."t. l1a.\/(;! 

inc:cea.r; i:n9J.y d:Lct.i,:t:r:~d. thG t.1EJ;;l of g1;~no:c;:c1 :r'at,hor 
'i::.1!.a.n rnir,uti:d.y df,:t,J..U.<::>.::'i trLE,.nd1:,:cds in :ti1..cs.9ulid::o:cy 
en<1ctrnq nt1;, unde:r· tJ.1('.! polJ .. ce:: pow0:1.:r.~ 11 (p. 3 Em) ; 



( 4) 

puwn:c re 1,it ()f 

or arb adm.iJ 

0nt: 
(Jb:jectivos. 

nt ll.tJdc a 

in 

Nor a:ce 'i1e rcst.r tc,,c{ to tl1f, 
~L r1 c<~,c }) x~· c~ B r.:. ·t e:; x~rH fi i f 

they lnc\f bfi x·0,a.r:;0Dc:1llly implied 
!: ~ c.; ll (I E <:· 'JIJ-1 Cit: ·'A1l1 :f~cJ.1 .is c~ 
much a pa.rt o:f th(:_~ 
(p. 387) 

13" 

In the present situation, then, attention must be concentr~tetj 

upon the extent to which the,, above and 

power cont:roJ. and resrnlati.on o:f. prj:vate ri~Jbh;) luwe roasonable 

applicability· t.o 9ovexTunent when :i.t iG actin9 ar.; an 11 en1ploye:c 11 

of "ernplo:ye~·.,r:i" E,,ngaged :Ln the:? 11 burz>in,?.r::11;; 11 o:f. pro·vidino essential 
. ' .J 

serv:l.ce1:, to the publ:Lc··,.~thio br.::ing an a:ccn in which thi:;~ police 

power regulation of privat:i;;: ri~Jhts is not an .inhc:cent1y prominent 

fact:or. 

Initially., essessment rnust bci mad(~ of ·whether the poVJ(':!X'S 

here 9rantecJ. to "ad hoc" i.'l.rbJtx,:1.toJ'.'8 opc,rate in c, doma.in so 

attenuated .in itt:l relatJonship to II li1'\t./•"mak:tng" activity~•-·2J.nd, 

therefore, outside areas likely to precipitate the kinds of value 



14. 

b e corne s rea.1 ist::i.cally \Ul.nec-ss,srn.ry ,, 

Weathe:rl:iee , ·wh,~n the focn ~i i rs st.:e:Lctly upon the inb::i:cna l :L t.i. e i?J of 

s overeignty separate ly a nd indepe ndently of cx~r~polation~ a ffec tj.ng 

the-, :rights of the gene rol c:J ... 1d .2enry, the sovereig-n ( a ct:in g throu9h 

tho leg:Lslat.u.:r0) i s fre e to ;;,dopt a policy by \,•frd.c h it gives a.ri 

advance consent that: its own ue:mp loye:,;• .,.employe0" disput.~s b e 

:t:'<:?solved by i_:he bincl:i.ng· dete:c:-nd.n.a.ti.ons of p ex·ftOrrn serving only 

'ad hoc"i a.nd who , p rec i se ly fo:c th.is reason that _the y are not 

continuing gove:i:nm1:;-intal officia ls, Hrt'!; capablf.') o f be :i.ng reqa_rck.!d 

by the employees of _sovereignty as free of ·i. t.r-1 direct, o:i:- indi.re ct , 

pressures or controls . 

'.ro the e x t<:mt, therefore, th.at: scNE!re :ignty , as one party, 

a.nd its "employ,:le.s II as t he oth1::i:t.· p arty , 'botJ1. f:c0c~lY consq:i:1t. to 

submit t:o 110.d hoc " binding arbit:r:ation areas o .e controversy 

.l ackinq significant sp:i .. 11-~over i.nto oth er ~;phi:.ires in which it 

is thought necessary to preserve th<ll conse nt. of th<~ govern,e d a s 

an .i..ndLeect rnon:Lto:c of the e:>1:e:r.·<1ise of leg·islat:ive powe r by a 

body not elected by t he people, an app:r.oach which demands a 

l.E::-ig:Lslat.ively_ pregc:cibed "pr irna.:ey st. i;'.l.nda.rd" mi9t1t b e dispensed 



lop potoutial constib1-

1.u11-l oppo:r:·tm11:Lty for cd:i:ectivo judiciD.1 revievL 

its own advance consent to binding arbitration should tho teucher 

employees request it, sovereignty has not made choice by the 

"either party" rnay bring about "bindin(_J arbitration"; nnd i:f 

arbitration is requested by the pt~JJ.ic employer, a refusal 

· of the tc-~ache:r-r.~ to pa:cticipate is an unfair la.bor practicE, uricl.c=:;i; 

the con~ined effects of Sections 964 and 965. 

to :fm:cc,: binding- atbitx·ation a~J21.inst the will of the 
I 

teacho:cs, it ii:,, in this respect, a "po.lice power" 



, .. 
f 

;ili 

" 

OT" l of of 

judic 1 review to 

effective in dHt.cci..:i.1.;,9 

conc1l:i.ct, 

has t~cen from th0 daterminutiv0 

'directly in thr:c ficcld of: oduc,xU.cm but. also in. the q1.1<1nt:i..ty and 

governed, as expres 

through policy determinat 

l 

t:o the a.:r:b 



\ 
) 

J_ 'J • 

" wor k i n9 conditions " which ie. euhj ~!Ct:. t.o b.indi n9 r,.rb:l.t.r:ation c c"u-1 

not b(:: t:r.· an.sm:i. t tc:H.1 to t he a1:·bit1:~c~t.ors by a. ''pr :Lma:r.y star:dard" o:e 

Iri addition , i .n so f.a r a s "wcn::k:inq c ondit.ion8" (othe:r than " s ,i la:r.:·ies , 

pensions a nc.1 insu:c1i nce") can e n tclil finci.nc :i.2tl cos ts, th€:y generat.0~ 
/ 

overtones which be;;.t upon g<~ne r.al f isca.l policy and which, i:h e :r-efore , 

affect the pc..,rsona l and pr ope:r.-t.y r:i.9hts of the c.d .t ize:m:-y (1) in the 

public services and (;n .:i.n thE:: taxes which the citize nry will be 

call<;?d upon to pay t.,o provid(o'? the s(;\rv-ices . 

Notwithstanding, therefcn:·c , that bind.in~)' a:cbi t rD.t:ion .is 

hen~ rest.rict<~d to a m.11.:·rowed domain oncomp ass:Lng qnJy those➔ 

"worki ng ·conditions" from which mat-te:ci3 of "educatiorn:d. policies" 

·a.s we1 l a s "sa.laries , p(·:Hi.s .ions a nd insu:ean.ce " have bee n <~:>:eluded , 

there yet r~,~mains a suff).cierd:.: cormection with "lavl·~makinsr" , at 

least in the sense of i mportant v ;:i .lu.0 choi.ce.s , to induce seax:·ch 

for a, legis l a tively p r<'J;;Jc :r.::i.b c d " primary standurd" or 11 :i,ntel.l.i.9 ible 

princ.:!iple" through which i s e ffected, at least in.directly, a c ontrc.iJ. 

by the elect.orate as: the u lt imate Hourcc~ of fundarne r,.t.a.l V<"ilue 

judgrnents~-.... a nd the pr0s<:'!nce of ·which will avoid nc-:!f:d :fo:c a decisfon 



· 4 't'h:i.s (lppr:oo.ch h a f.:.1 l:,(~1~n t,d,:en in th8 prese nt c ol.'ti::e.xt wi th full 
awa:cE!n.E,ss t l1at rnuch J::(: f;p fJc ·i: :f J:il(':! cu :rt·t-rn.t. scho 1.a :c s'b i.p advoc;,,_t.f! s ( l) 
e-1.bandonroi:.m t, e ve n in t}H,i a.:rqa of pol i c%? }?O\vC~J:· r"~gu L .it:ion and 
cont1:ol o f. pd.vc.te r:L9ht.!'.;, of t .h e rnet.hodr.uosrY wh3.ch i n ::d. sts ,1pon 
... (~"" Cf'U "'1•,_.,, "})' .... 'Jn'.:i_r·•; <'"'L0" "''Y; (1 '-" 'l-(~ ,," l t-•(d c,J ·, ,·· 1v·E·•·L··v )') f'•,~, 0 cr 1"JJr.• •'1 ;:L."' ;~,,n Q .. A~ :.t. ,r.,;L. w,,. . ,t~ , l -, -. , j .. > ,.l.,t ,.,. t ,J.\.'-\ ,1,. ,l~;,> ,1 •• ..,,. .:, ., .-..,) -- "-"" w--~ ."" , J _, - ._ -.J • .,, ~ ,. ,.,,,\ ,l 1 .,. ,J ......, 

absolute p::: ,~condi t ion of the v aJ .. idity c, f le~Ji~; l,.d: :tve dEd.c~ 9at ion 
and (2 ) rc J.:i. a nc<.~ , r.,1th!i:! r. , upo.n a t.ot.a l con~:.rlomo).~·a.t.e o f sz-1.f<->.guc\i.~C-fa 
c1go.:i.nst. i:r:re1:~p o rwi.ble , a:cb .i.t.:cary m:· c ap:r,.-icic,1..rn 11c;tion l~y 
adrnin i.str2,t.i.ve bodies i .n -v.1hich '.h(::for0.·• i: h e - f:'nct st.:--1.t:ut.m.:--y standards 
may b a a helpful, but not a n iwlispensable, factor . Illustrativ e 
of this a tt:i. tu.de ~).:c~1 the fol lovd:ng c ornm1;,nt s by Prof<"~sDot· Kf., nti.E.d ~.h 
Culp Davi.s: 

"~/.'h(-~ non-,. defd.<,)g'at.ion doctrine c~ v.n a.,ld .should b<:: a ltered 
to turn it into an effective and useful judicial tool. 
Its pu:rpose should no longe:r.- be either to prevent 
d<.:!legation of 1 c➔gi.slat.ive powe r O.t' to requ:b:·Gi rne a n:lnqC-ul 
statutory sta.n.da:rds , its purpc:ii:;f; shou ld b e tht.:? mu ch 
deeper one of protecting asp;.1..in st u.nnec:ess c.1-ry and uncon~• 
troll.c~d discret:Lo na.:i::y power. ~!.'he focus sbou l d no longer 
b e E~xchlsively on i:.;ta.ndards ; :i.t should bE:~ on. the 
totality of p rotection~ a9ain 12:t ax·b.itrari.nass, including 
both scifegi.Hu:d~1 a.nd Bi:;.;.:1:0.dctrds. " · Da.vif~, l\.gJ_!l,:Li,7).s.J~t:",0..t,ive 
i,aw 'I'rea t.~~~~ (1970 Suppl encnt , . p. 4-0) 

Compar e, howevr::n-:- , t he r<~su:rgence of thE! C:H:rect:ly opposite 
philosophy as rc:\cently a<J.vanc,~d by ,J u dge ... r. SkE'1ll.y Wright in hi s 
book rev iew of Pro fE:\SS<,'.lr Oc1vis' book _.Q:i.scret,iona,ry >ru stic~~-~ A 
Pre 1 i.minazy I,nqui.ry:. 

J·u d sr<~ w :r. i gh t maintain 1:; in gS-.!.Y.£n1.<1J?JP. c :i;:.Q;~);:Y. ... ..'c~.i c~:. , 
. 81 Yale Li:tw J 'crn:rnaJ. 575 (Janua:cy, 1972): · 

'"I11ere nn.rnt be sorne lim:i. t on t he extent to which 
Congress can t :rans fe:e its o·wi1. powers to other 
bodies without g1..'.tidance a!-., to h ow these po-w<~t· r:: 
should be e x erci.~><,~d." (p . 582) 

" I think the del.e9 at ion doct:.rine re ta:i.ns aJ1 

i mportant po t e ntial i s a che ck on th0 exe rcise 



o f unbounded , st<)ndm:d:L(."! 3$ <-'Li.scn:::•tio:n 'by adnd.n:L::,--
b.-at:1..ve dge n cd .. er;., l \.t. it:.; core , th<.-! doct.r.inf:'1 :i.s 
baeed on th.c :notion t.h1.:ct;. ~)-~jency ;o-;_ct i ori. mus t oeczu· 
witJ1in the ccm.t:e:xt of ,1 :rule of l aw plc2. v i out1ly 
formtll.abcd by a l egi .. sl.i':r !:.:l.vc· body . 'I'h o.t concept 
is a~~ i.rnp::n·~t c).nt now as: it ,,.1a. s a c0rd::u:cy an cl. a half 
a.go when it w,rn fh:st: propounde d.,." (pp .. SB:3, 584 ) 

"DeJE)gat:Lon .i.s, after all , a mz.'t.t\:G:t' of de9r.0E~, a.nd thr} 
a.roount of powe :r which i.t i.s pe:crni::,rn ible t.o d.(1l<:.i9atc 
to an . u.gcmcy varies wi.t.h th&) proble m irrvolv<~d. 
It will be nece12i saxy to do c1orn(:: systematic thirild.ng 
about the deg:rce t o which various categories of 
p:coblems r,re subject to p:cospect:i.ve • . " [ lG~Jisl::i tivc.] 
control. W(:"! need, in sho:r·t., some st:a:nd1:1x·ds f <:n: w}wn 
we should :c<~quin-:'! r.5tanda:co.s. • .. • [ t:he Legisl1;:,h.cce J 

19. 

should cha.nnel i ts dc::le9a.U .. onr;.,t of powi:~:r.- with 1n·o.spect: ive 
rn ·l 1' (1p 11' l:'l,.._, -~-- · •t1c1 c• t'·· .,,,~ d"" "rl01 ,... ' · rJ ,:-.1,,,;c, g, .. ,.,, .. , ~ .. ,,_, ''' t r.;v"'1· 0 -r• ,.. I">C1 "' <'• i b 1(.> ~1"' . . 1... .. . ~; .. ~:.;, c~, . ..:. , ;:-, ~- <;;t,\A ca .... , . 1o:? l.,...., ~J. t. "-- , .. 1,,.\:. . Q\.--..... 1..> , o .. ,. ... ~ ..... l...- .. . ,":,.,;, . .. - ·"' ~ 

But i r onica lly, the <.:;01.,u·t s rnc1.y have to work out. the; 
prel..!is-si cont.ou:cf; of th0 :cequ.in?"irn0n-t. of prospective 
stan.daxds on an empil7:i.cal,, casE~-~by ... •caso bas.i..s; 
(p. !::i87) 

II 

F :i.nalJ.y, and to be re~rc-1.rded, proba.'hly, ~ts ;;1. position rnediat.i.nsr 
b 1,'.t.V.Je.E"n tht• 'cwo ex'cJ:<'inte!:t, is a recE?. nt arrn.J.y ~~is by P,::--of<~ssor Abrah ,,Hn D . 
Sof,~r.,u:· in hi:::: Dee:i~rnber , 197 2 Colurold.a. Law Review a.:ct.:i.c 1E-' , ,Jud.ici al_ 

Con L:r.-o l . of In :Co.t·mi',.1,l Disc:i:-et.!,q_J1:,~_;:_zJ\~i.~!.'0:.~.:'.: .<?:~J .. ~n and g:nforc~~rnr;:!nl: , 
72 Col.L.Re v .. 1.293. 

P:rofe:~sso:r. Sofa<:!):· injects a n.e:w d .. inv . .:ms .:i.on i.nt o the '' :.;:tandardi:1 11 

controvex:·sy 'by observations which concE:mtx-a-t.:e upc>n the oppm:·tunit_y 
for ben(~ fits der ivinq frorn "indiv:i.dua.l:i.:i~Gd" .r.at.he:r th.a n "st:a.nda r d 
i zed" r1pp:r.oach. Profesr;or Sof;;H?:r s,::'t.ys (1) : 

11 :Gve n if it were ·,.t:a :.:1on.ablc. t o exp,':!ct th('! e:01.ixts 
to i11sist on better l eg:l.s.lative ~;tanch-).rds, one can.not: 
be confident. that the rem.ll.ts ()f' suc:1 a.ction would 
b ,.:: s a l utary" (p. 1307); 



1:Ui 

i 

d iscrixninat:.ion ,. 

Relations J.J;:rw", ·UJ.8 

In 'ch.o policy 

and (2) in respect to ProfeHsor D~vis 1 ition tho concern 
should 'be not r-:;o much \·.1:tLh i:ve :l.r~t,;fii::,.la.'t:iv,3, .EJtandc:n:dn aD 

·with adrninircitrb.t.:tvo L11.lo· 

11 'I'he current focui;; or1 r11 le,ni,iJcLn~:r ;;_r" a rnc:;:J.n:s: of 
lirn:Lti:09 0.nd con.tJ_·oll:i.n9 d:l.Hc:l>c'ct:i.on 
a.ttc-m.t.:Lon Lr.o:rn t:hc, Uf:Hc.1 of t1djrid:Lc,i.t 
]\ cit)() 3,, t~ i ()1"1 :i. t? (::\ C.\t:. ~{Si.: 

X't::1lf::v1:xnt. f ctu c'!XC incl d ,:i.lons_:: 
in a, r:tat.cm(.:nt !'f1t1.(k,! a.vailab 
then a decision will gi~e gui 
can narrow or control di ion 
r0.!9ulation::,; tliey cEu1 tu.Jin on 

G nc:~c.::dod 
[-iU."r:J_)Oi.'',(;; • 

If the 
c:~onc: l·qr.; :i.o:o. 

D~)C1 is:LCJt·is 

(; t: :L ·v c~: l ':t c:i s 

of a icular case, 0iey can set forth inciples 
c:,pp1ici:fl')le to 1n;::,ny ci~u:;e~.; r ,:U!.d c;:,ri E2vcn Jfy the 

" 1314, 



public r:·1np] 

or the t'.'.'l.'.'z 
~J ,,_, f 

( 2) f:H)Ch l ly :tc,cogni 

ba;cs3,1inins1" ultirnatc-il:l to ,:,.chi(,~ve "tn:cms coi.ic1itiorrn of 

,;:;rnployrnent" to b,:; emboc:tLr::~d :in corrLractr:1 ,, (Section 961) 

Jl 

'I'he 

of the public employees to join labor orgunizations (Section 963), 

defiriing unfair labor practices (Section 964) and delineating 

( Section 96:5) 

th9 t the paxti.e.s ( 1) :cmbrnit in HOOd fa.ith to bind:i.219 arb:Lt:c,tt:Lon, 

as p:r:ovided in Soction 965,,4, conce:cnins:r the area of "work.ing 

cond:i.tions"···~¢::xc1usive of "sa1ar·if.,:f,, pe:ns::i.ons and inoura.:n.ce" anc1, 

ac'ldi t.i.qnally, spccifi.ca1.ly a.s to b32:;cherD, "educational poli.cies" 

(Section 965 1-C)--and (2) 



of 

J 

.t 

J.:ic u by 

disputes unrcs0lv~a 

not continue ta fester hut 

rLy, by the 

binding 

with.in \•.,;hich the t:;y L:; confined not only (1) by vi:rt:uc:, 

in 9ooc1 faith" bnt a1~,;o (2) 

5 'J7/1e l21n9u of Sc!ct:ton 96:: 3, rJ::~ ifically inb:i:c:cela:tcc'l 
with and c;;;r:c ove:.r to Section 9G:·i·~4, fox·ct:<tully rn1 1J9octb 
that be fore <~ :i.the:r pc\:cty may- cornpe l o.rb.i.t:.:cation, ::1uch pa.:cty, cw 
a p1~econdit:l.on t,:) :i.tr,1. , rrnH:t. ln:rv·e dcmand'<'::,d the:: facf: .. <cinding· 
process to have n inntitnted cornp1<:d::ccL 

We need not 
8 ~cc'\t,·u t())·:·;/ :t'E:Cj'l:! .~i, Bi ·t~E: ·t:.c; 
prcfc:c,nt pn:cpo:-::c:: t11at 
and :Ls h:L<{lily 1:ikely to h,0·,vcs be:fn1 j 

\,/J'iothr::,:r:· f,:i.ct- f indinq .is r.sl 

s:Lncf>: it will ·i:::uff:Lcc fo:c 
oc0ss has bean avAil le 



p] 

statut0 bas pro~cr 

to j 

review as H further check uvon 

r0spcctj.ve positions which have 

fact-finding, (2) 

th::::1.t. tbC:~ ent:i.re heariny procedu~t:"O and the',: statutory r,pecific,1.tionu 

for dutc:crnination. 11 

rnet}tod "to promote! the :i.mp:covernent of t.J:1<:~ :r(~latiorrnhip bffl:ween 



"rnc:iy, 
bind:i.nq 

C'l 

principle:'' 

~Jo conclusion is a fortiori when 

. affirm, rev0~su or modify ~ny. 
dct:enninc:d::.ioD OJ: duci1:::ic,n ·.br,ll3Dd tl.)?Gn. a.n 



" 

ivc :i. 

13S Pa. 183, 255 A ~d 560 

\rnD~ necessary to 

a.void an uncon,stitut:ional c'k 

aerv3.ces, the Court said: 

11 f.Pc) J:'·(~<1,J. iz·E! C}. >nox,e ic: :t t. st~ (J.t:c;1T,,:: r1t C) f :tc;,~f J~ r.; li:1 t.i. \rt...-:-
po l icy in a statute Cc,1liri~1 fo:r:· labo:t:· cci.:cbitr(,.tion 
would be sheer folly. ~1e great advantage of 
a.:cbitration is, a.ftr~:,~ 2,11, thE'1 21bility of the 11rbit1·ato:cEi 
to deal wiU:1 E?c:tch car:1<:'. on. itrJ uwn I!leJ:·ib.,: in o:r:de}~· t.o 
a:c:cLve o.t a cornprorn:Lnci vJh is f;;dr to both partic:.,;, 
'1'he arbitx·,:i.torE,' se:cvice,r:i aJ~e p :Lcul21.:cly v2,.J,uablo 
where, ai:.1 the leg·ir31 a.t:Lvc; t::cb.ern1~ ht:1/~·c :requi:rc"rc,, tl·ic·'. 
partie~, hc:nJr::~ bee)n un:s:/) ·1:o 1~c an a<;Jroernen'c th:co'IJqh 
collective. baxg,.:d.1d.J.1~J"· Ce:i:.--·t,'.1 .. i.nly that is VJl11:tt tho 
LE:~g :Ls lature (;'.nV:i.t::: :i.cmed in its <'I:t:l:.r:1rnpt to in s\J,:r:o 1,,i.l:io:r 
peace in this c:t·it·ical rru.".bl r:i.:cc,,a, i.'Uld tJd.f1 is 
a.ck::qu ab;:: " " (p" 563) 

fore us, we may obssrvc t~at it 





')' I 
.:-., J t 

tl1ir: 1 

requirinsr approp:ciat.Lcm of rno11c"y by any· munici,pa.lit:y" (crnphcttnio; 

"tl1€: bcu:9aining D.qcnt. " ,, . servt', vn:·itten not.ice of 
:ceqDest :Eor collectivn b"~,:i:·~1r1::.i11.ncJ on trie pu'J:Jl:Lc 
employE,r ot least 1;?0 du:ys1 bcfc,J:(,i the conclu.,<,icn 
of the:: current fi~;cdl op1::~J:·;::d::iu.,.;r budsJe:t ,. 11 (r:ection 
C)(:,r_·I) 
" .. ) ,., 

Similarly, the excluE;ion of ''cd.u.cat.ional policies" fl·om the 

teachers, operates with carry-over effect to provido additional 



d 

i::h.eo:cet :i.ci3 l c 12,1.r: id. f 



fa 

t11(; :L:c 

" 

C'(JY.l 

incorporated. 'l'l11;~ dX' in nti.nd 

that ( l) tJ1c~ 

~$sponsilJle to the people and (2) 

lieve a concrete i b,~rn to embody 

a. su fficien:L: mea::mrci of'· t.lw foa:t.nrtir; of "vro:e"k.:.Ln9 ccindi t:ions" to 

11 \..,io:rkin9 conditions" zmd, ;;1f3 such, subject to bindinq arbitration.al 

in the OV<.o\:Ca.11 domain of education as rni.~Jht be relevantly :Ln play., 

'J'h,':) arbitrators mui::;t balanc<::1 the irnpa.cts of such 11 cduc21tional 

policy" overlays as inhoro in fuct (<:JV<C;m thou9h they rni~Jht not 

have been sufficient to require that the subject-matter be . ·~ . 

clasr-::d .. ficd as "educa.tionr.,.1. polic-ies" the:ccby to be, t:ot:a.lly excluded 

agaJnst the 



"De le~ftd: ion of: pov1,~x· 
dynamo of th(:: mode:.~n 

to administration the 
(p. 8:5) 

"If, " o ", tho le9islatu:t:o h&\S cJC,cH1 .fit to cx·<c~ate 
an o.i:·s;-anisn: for ·lh-t:' tl'ftrH,1action of rn;iJ:.ilic business" 
its vali<lit.y r,hc,uld be, fJUt,ttl:ined if on(i arrton9 
con1pcd:.inq 109 :Leal irnpl:L(:fft:Lo)1s 1:·e afionc:(b1y suppo:ct:s it" 
At such points U:i.G theoiy of r;epa:i:.~ation in lo9ic:;;,,lly 
too ird:'inn to conc:J.cmn a.ny sens.ible or convenient: · 
ur:ran9ernent." \'Jc Hl1ou.ld i.:n. ou.rn- J;·ee1:i in mind t:ba.t: the 
~1-re;:1.t: end of the t.b<.:io\:·y :i ~.:, J.·,y d:Lspe.1:·sin~J in some 
lW:''cu:;;u:ce t.h(' cente:r:s o:C ctu.thori. ty, t.o prevent 
ab::-o:ol utisrn O II L)<.lf fG)' LTu(licia,,l., .. cont::rol _ 0 f:' 
l\drn:(:ni.:<,t:cat:ivc. Actio:n (p. 3:;n 

1E',g:Ls18lt:ive 

As this Court streusod in cr6Mn~t1:_et_al_v. 



111 M.e • 4 0 6 , 9 0 J.\. " 318 ( 19 l 4 ) 

in th.e pa.c;s 
of ,1.ny l,,,.·v.1 1 ·t'h.e Lcg·i lntuYe l l knov,lecl0c~ 
of ,'J,11 con,,:titut:i.ona.l re::'0 
honest:ly c,nd discx:-:Lmin<?J.tin~Jly dc,c., 

L·.,J.1cl iT1 .. tr.-:~1:tisJer:1t·.]_}1 , 

d thc:;.t they wen,: 
actinc,;r w .itJ1 Jn con:;1:itut l 1:Lmit.s ;;i.nd po\'if:~r::-::. 

·Ll:{ fj(·:;t~ f;,E;:i,Cl(~ ~ 

It is not enouqh t:h,~t t.hr::~ court bfo1 o:f: the opinion 
that ha.d iJia qtH:'c::-d:.ion e:n 01:i9inally submitted t.o 
.it for deciBion :Lt mi~/ht: have held. t:J1E., contrary view. 
'I11e question hcH, n r:;ubrn:.Lt't::ec1 in tlw first 
insta.nce to the tr:D:nrnal d.esi~Jnated by the 
Const:i.tutjon, the Le9.islatu.rc, and it.s: de.cision 
is not tn be ove:rtu:cned ·by thu court unless 
no :r::·oom is left for rationa.l doubt. All honest 
and reasonable doul.;t:s are. to bE: :cesolved in. 
favor of the co'nstitutiona.li ty of the.\ a.ct. 'I'his 
hea.lthy doctrine is re,cog1:ii::-wd as thE'.: sett.led 
policy of this court. 111 (pp. 231, 232) 

31. 

'I'he r.:d:.tack upon the binding arbitration provisions of the 

Municipal Pub.lie Employees Labor Relations La-w 1 as an unconstitu-

tional delegation of legislative powers, fails. In this rE'3spect::, 

the stat.utE.~ is constitutionally valid and must he judicially 

sustained. 

III 

Si.nee this opinion upholds the leg·Lslative schc~me of binding 

,I 

arbitration, ci1e additional issues are reached of asserted invalidity 

by virtue of intprop:cie:~t:i.es in the conduct. of the arbitration and 

claimed II erroneous • . . fin ding· [ sJ of law" in the decision, 

'I'he conduct of the arbit:rat.ion is c:i.ttacked on two g:counds: 

(1) bias and pre:iudice of th,~ nG:ut:ca.1 arbitrator as ma.nifer;ted 

by la.n9ua9e conttd.1:1cd in t.he a:cbib::-ation decision, and ( 2) 



.-.{ .. ) 
'•/ ,\.• "' 

'I' 
CU. 

" 

c pr ic1·c ·r.:c, I! 

Notv.ri t.h,:;ta.ndj i: t:.hc 

COUllf;C l for tho );; and r~rsistently 

o:r i.n fact ta.int .in~1 hiB ccm:2;ci<~nt:Lou:-:nH'):c1s, irnpu:r:tiali ty and f.::i.irnc,~;.c;, 

Similarly, no fathl infinuity was caused either in the 

an employee of the Ma:ino 'l't,adH';>.t'.B l\ssoc:Lution who had p21:r:ticipab.,,c'l 

arbitrational panel reveals that th~ legislature was unconcerned 

with the "inte:cc:,ts", p,~cuii.ia.:cy 01:· o the2:·w:i.ne, of .the two 2ccbi tr a tors 



:n. 

or, upon Lrat.ion 

ification of qu. ificatj.0J:1s, 

II • not, witho\.J,t ·th£"! conB(int ot both pa:ct I'::,, 
(l tl10 ticurtE~ scxn~ o .. " s\~le~c~'l:c-1(.1 E1.n; n1ec~Lia:L:c,r--

!)l'J ·~, ,,;t1 '''l ''' {~ ·l· C> ,:•11l, ,., ,,, ,.,.t -; '°l1"• '1 n(' r ,;11·1v 1···t""ff1(tbE, ·c of: ·I--• '1 c~ t .,,.J.LJ ,~(:,/,>,'-"" _.,. ._).",_,,_,1-J,,,.,__,, ,,•~-·.~"':,.I. ,., ~.-.,J,,, ___..,,"~~ {(.:, -, «,,, ,. 4). ~" 

Eact·••finding 'board G.C:,Jc:ctc,,d pursuant to subsection 
3 ~ II 

T'h:i.r:; omission of the statute to state qualification.El f'or thEi 

pa.1:-ty~·de~;:L9nat.ed arbit.rat:ors, and the irnplicc.1.tio:ns flowin9 

the thi.:cd arbitrator, esta.blish tha.t the two party-•appointed 

?rbitrators are neither incompetent nor disqualified because they 

mi9h'l;: have interests conct~rned wi·t:~1 thq subject--matter of the 

arbit~ation, or the partios, or which arise by virtue of 

participation in processes prior to arbitration. 

a:r,bi tration 'co estaJJlish particular te:nns and concli tions of a 

cont;eact (cu3 dist.ingui.shed froff1 11 9:ciova,nc,"' 11 arb:Ltr,;.tion by which 

the te:nns of ctn· ox:Lstinq contr,:l.ct are intE.::q;):cet:.ed or applic:d) ,,,.,. 

sdgg0r3t{; a sound policy :roason for fa.voring·, rat:lwr than prohibi t:i.n,J, 

11 irrter<:n;ts 11 arb:Lt:r:o.tion the function of the a.:rbit:r.-ato:cG is; to 

rnc1ke ,~ contnict :for the parties ·which they we:ce unabl<~ to rna.ke 

f o:r th(;-mtse lve s • ' It desirable that a degree o:f 



in tlJc ult 

cont 

if 

appointed by the ciscly because they are allowed to 

"erroneous • 

Claim is melde that the ax.·b 

c.l,c.tuse: 

"J~xcept as othe:ei,Jis~ speci:f:ic;c:dly rn;·ov:i.ded :Ln. this 
Agreement or ot:hc~rwi~1e .s:peci fi.ca.1 ly a.sJreed to in 
writing between the partiea • • It ' , 

to operate o.B a J.irni ta.ti.on upon the f:urth.E,r contnwt:ua1 langu;,-i,ge: 

"the detE'iJ:·rni:n.2d;ion of: ed.ue;at::Lo:n.al policy, th.G 
operation ;,:o.d man::igEmt,,::nt of: t:he schoo1s and the 
tontrol, supervision and direction of the 
certificr_1~:ed st_:~f.~.f a., .. ,"F.1 vet:t.:ed PY~J••qivelv i,, ~,~ l, ½ ~ =1,,tl,. ,- ,,.Vw\,,. r'-", = • ~t ~,_,!,~, \,..., ._.<,,..~ 

Boa.rd 11
, 



of ion, :t t 

pr:inc 

collr!c(: . .i.ve 

of the 

exclusions of 20 M.R.S.h. § 96 

The argument misconceives 

under· consic'le.r.c1t:i.on. 

effect to delineate an appropriate inq u.ni.t. or to ]::,,:rin9 

corrtract. Some separate 

independent provision, subjecting to contractual coverage persons 

excluded by Section 962-6, it would be that separate and 

Education ha,::: pointed to no such f.H:~pa:cate :Lndependont ccm:t:t:·.::H.::tua.1 

provision,, It is, there.fore, Bpecious for the Bo::n:·d t.o assail 

since tJlis lanc_p .. 1asJe pc:cfo:crn.r:~ the important, an.d valid, .function 

of clar:Lfyins:r that: v,:i.rimrn portions of' the collective bar9ain:Lng 

agreement--pursuant to changes of prior law introduc8d by the 

Municipal Public Employi:.'es La:bqr Rq1o.tions Lo.~,...J"-··•hc:,vo li.rnitin{) offect: 

upon what ·would be uni1at(;ra11y r;xc1nsive powers of 

supc:~rintenc1.in9 r;chool boa:n.'l.s or cornrn:i..ttees o 



C:\/ 1 Of c:l. 

d 20 

vJith unl:Lrni·led c,cc\Jrnn1,'l.C of.' 

becatH,:o of i1lnoss fo:e a period in e.xcess of oaid te.acher I s . own 

to conb:ibuto another one day oach to :.o:.~-o&Jtabl:i.rih the 180 days 

"ban}'-." rnaxirnurn. 

Contention J. s rn,ido that the .::.:cb:Lt:cational i:tpproval of siuch. 

"sicJ<.:.-leavE" bank" :Ls errc:1r of 1a:w becauBe (J.) 20 M.ILS.IL § 1951 

must. be i.nt:c=-:rprcted t.o rn:·ohib:it the poolin9, or transfer, of 

~ 6 aays a11C:i. (2) in. any evont, the 11 :::dcl~· .. ·leavs:~ ban'k" .lB 

G 20 M.R.S.A. § 19:ll :r.:·c-!,:ldt,~ "E:,.J.ch cHJrninistra.ti\ro unit oper,.1tin9 
puliLi.c .sclwc<U, w.itJd.n the EH:atc; 1:.<hal 1 gx:a.nt a.ll cc::ct:LfiCcd 
t:eachers, except su1:n,t:i tut.e tc;_.,chc,rs els defined by tb.e 
comm:i.Ewioner, cl rninirnurn annual sick 10:.21ve of .10 school days 
accumulative to a mini~rum of 90 school days without loss of 
salaxy" Each adrnin:LDtxa v0, unit ,':)nt].)loy:L:o.q teache:cs v1ho h,xve 
unu,;cd sick leave accurnul.:rtc~d in the p:cJ:::.vious pos:i.t:Lonr, 
sh?1l1 accept up to 20 dciyr: of r::1uch :::;:Lek J.e;:1vc, t.o be t:r.u.nBfcn-red 



37. 

a:c)Ji t.I'i.":l.t:i.on . Bot h po i.nts art.:1 ·wi t lwu i: mo.1.,-.i t . 

uni.t of referEmce for cc,mputation. of th,e minimum, of a r c lat:.i .. on-~ 

o f langi.:ub.ge having rea.sona.bJ.e tc:mclency to show 1.e~Ji.slat;Lve 

insistence upon the entirely different cohcept that sick-leave 

th.erE:by to px:-ohi.bit pooling o:c transfer o:F. Bic:k •·•l e ave dayB. 

Neither does t.hci manifest sta:tutory purpose:! to rn.'-mdate a rninimurn · 

statute is violated in Bpirit by r€icogrdt:i.on of the p.rc,p.d.ety of 

poolin~J o:c tran.sfe1~----whethcr of the i;:,tatuto:r:y min.in\l.J.m or of: 

contractual a.ll.owa,nce.n :Ln excess of t:lH;'! statutory nd:ni.murn. 

';ehe arquroent that in making binding det0rmi11atior.l.s for 

to thE:~ employing adm:i.ni.s:t.rt~tivei un.5.t, sn.id sick l E,ave to b (, 
qroditE:d and made Ed:fec:tiv0 upon achiev.:i.nq continu:i.ng con.tr.act 
si~atu.s in the new employing unit. )Any other ·pJ.,c; ;ri of S:d.d:: lEia.ve 
which, in the opinion of th.e stat(~ boa1:·d , p:rovid<.:\S at. least E;:CfU&,l. 

benefits may be appx·oved . in li«.>.U t.hE1:reof. Full--tinH~ t0achers 
assistants and b,"!ache:rr; aides shall bi;} granted rnin:Lrrn.un annual 
sick lea.ve of 10 8Choo.l ·days." 



t. 

a.uthori (J to 

actual, ,::.ff 

in 

such conc1.::pt ly, 

" 

Indepecndc:ntly of the, 11 ba:nk" plt:m, "l:hc. public ernp1oye:c is 

contractu,-llly conun:l tted to "e,.i.ck""loavo" to a theoretical rnax.imurn 

rn,2xirnum ,. And it ir1 truo that Euch "be:n.ef:.it'.' 

d for all teachers, in 



lJy cJa. d tn 

V.'OU.ld 

o:rdinarily have the "bc~nofit:" thc~t o:L: tho tot.al r_d 

for all tea~hers a residual nur~Jer remain unused. 'I1'i.:l1.:; ''bt~nefit'' 

to the public employer is impaired by operation of the sick- ava 

"ban}{_ 11 insofar 2u:, tr arm fers from the "'bank" amonq .indivicJ.ua1_ 

teaclv.c:rs, even thou.gh within the ag~ft't:'HJatecJ. rna:id.rnurn a.llowod fo:c 

£Ll.J,. teachers, ti~nds to rc:<luce t1H;! rmmbc~:r cif ult:irnc'.1.tE:d.y 1rnclc1ii1K::od 

sick-leave days; and this reduction is to be regarded as an 

economic "cost" to the p\Jblic emp,1.oycn:·. 

'l'Q categorize such 11 (:'!co:nomic benefit" to any individual 

teache:r and '' economic cost II to the public l'mtployer as "salary" to 

the tea.chE-?.r "paid" by the public ernployo:r, however, would be to 

perve::ct the ord1.nary, plain meaning of "salary." It would be to 

transform th1::-:: ordinary connotations of "salcI:ry" ---·directness, 

regula:city and actuali·Ly of payrnent .. ---into that which is indirect, 

spo.radic and fortuitouf;;. No E,ound :eec.t.::;on aprH,:"ars sugsJe.sting that 

thEi legislatuxG intended that "sa . .la,:y", as u.sed in tho Municipal 

Public ErnpJ.oyees Labor Relations Law, should cc:,.rry such artificial 

and distorted meaning. 

to be :ccc,garded ac'; a. form of "sa1 ,,.ry." 'l.'he arbitrutors acted 

(] 



v,j.t}lin 

C.U.i :IJli 

d tinq 

cific ~attcrs of 

''educ1:,l.:ional polJci(:: II 

Since the 

analys :u::1, a prel irn:i.n;_:;ry c;v:pordtion o:C fjCli'.iO:nd. qui l:b1es wi 11 be 

hc~lpful. 

'J\h.uo, in the 

pnbl:i.c (:llnploye:rr!i 

extremes of "pol:tc.it,Hc:" or 11 vc1orking concU.t:Lons", :Lt: i.'3 undeniable 

that: by fc.'ff the ma.jor ion lie in thr:;\ interrnedi.D.ti::: areas w:l. th 
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How, then, is exclusionary a.nd iuclur:-d.ona.ry cla.r;;sif:ication 

und&~r the Maine sta.tut.e raticmally to p:r:oce.r.1c17 A.g·a:Ln., as alrea.dy 

discussed ( ·,nte, at l" 28) t·}·1e }ray 1,c; f:.(')Und J'.r, o.C.3C.~En:·L:ai•.1rnent of. o.. • - /. - • , .. . "'· .. , - ,. -

the legislatively prescribed direction of emphasi£; by which 

particular features of· one clcu,1sif ication rnust be considered 

legis1ativ£1Y subox·dinated to factors of the'! opposed classi:fi.cation. 

'I1he legislative l.angY1i:•.qe on itB face suf'ficirm.tly offers 

an answer tor these purposes. The crucial words appear in 

C "-' 0ec1: .1.on After first clarifying that the obligation to 

ba·rgain include~1 the duty 

'"ro confer and negotiate in good faith with respect 
to wages·, hours, working con.di tions and contract 
grievance arbitration o " • 

11
, • 

the statute immediately thE!reafter specifies, in particular 

relationship to the public employers of teachers, the exception 

that 

"public employers of teache:r;s shall meet and consult 
but not negotiate with respect to educational 
policies . " 

Had the legislature seen fit to end its recitation at 

this point, it might be held a reasonable conclusi.on that the 

concept of "educational policies'1 was legislatively intended 

broadly to mandate continuance of the unilaterally exclusive powers 

of school boards to "supervise", and "manage" the }.':mblic schools 

--as such powers had been traditionally conferred by statute prior 



to the enactmfJnt of the Munic:i.pal Public Employf:ei:i Labor Relations 

Law, and that, th1;:\rc-:d:ore, any conc.:n,~to .:tt.em tending to impinge 

upon any a.rL~a ord:i.r.tcU' ily conceivr:H:'t a.B "supervision" o,.: "manc1gc:ment" 

must be excluded as an appropriate subject of mandatory collective 

ba.rgaining :ce9axd.lcss of it:::, concornita.nt. relationships to the 

"working conditiorrn 11 of t:eache1:~1e 

It is of extreme significance, thereforei, that in Sc-:!ct.:Lon 

965-1-C the legislature revealed that it was not content to leave 

the language as above SE'-t forth···-ther1-:;by to open the door to the 

extreme 11excluaive-ma.nagement-p~.:e:cogat:.ives 11 i.nterpretaticm above 

· indicated. On the contrary, thc-1: 1egi8latu.re was careful, explicitly 

and definitively, to inse:r.::·t additional language having strong 

tendency to Eihow that "educational policies" was legislatively 

intended to be restrictively, not broadly, conceived-~~specifically 

that 11 for the purpose of this paragraph" the calculated meaning 

is that 

"educational policies sha'U not include wages, 
-hours, working conditions or contract grievance 
m~bitrationo 0 

Such double emphasie:; by the legislature upon the overriding 

importance of the concept of ''wo:ckin.g conditions II in relation 

to the collective barg·aining process, w•~first, that by affi1.-rna.tive 

definition teacher "worJdng conditions" are explicitly included 

within mandatory collective bargaini.nsJ a.nd, second, that by 



limi tational ef focts of II educa:U.onal po.licie~c, "•·"·Ed.gni fies, most 

pe:nnitted to operate:1 as an irn::trmnentality by which all practical 

substance rnay be scoopEid out: of the concept of: teacher "working 

condit.iorrn 11
, to trans form _t.§':2:,Ch~f. collective bargaining-~· in 

marked contradistinct:Lcm to. the collect.i ve ba.:r:9ainin9· of all 

other public en:lployees-·-into a li·timy noble in sound ln1t hollow 

in reality. 

More particularly, I interpret such double leg:i..slative 

emphasis upon the "wor~ing conditions" of teachers to mean that 

the legislature intended that teacher "working conditions" 

shall be 'bilaterally negotiable in collective baz,ga.ining· and 

subject to binding arbi.tra,tion (except for II salaries, pensions 

d ' II) an insurance notwi thr;;tanding that they touch upon one 

SJ?E~cific "managerial. 11 function with wh.ich, as a practical matter 

,the "working condi t:i.ons" of teachers are almost invariably 

intc.~rc,onnected-,-i. e., the o:cgan}z:~.tion, supervision, directio~1 

and dist:13ibution of working personnel. Since decisions concerning 

almost every "workin~J condition!' of teachers will tend to encroach 

upon the "managerial II org·anization, supervision, direct.ion or 
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distri:but:i.on of the working pe:x-1:;onnel 1 we ~ce this single facet 

of "manager i a l" i"tu1.ction.i.n~r t o be pe rmitt:cr d to accomplish,, 

unde r the cat<~gory "e ducational polici0s", a J?.~ §.st a.utoma.tic 

(,mclu sicm of teache r "wor·king· con.di ticmr.~ " from t:lH'., collective 

bargaining proce1;1s , therf:.i would x·e sult. prec i se ly that cu11asculat. i on 

of "working cond:L t:Lons " «s a ma:n.datory st.lb:icc:it of collectivEJ 

bargaining and of binding arbitra.t io:n which, ew above indi ca.ted, 

the legislature--by .its 8pecic.i.lly rei te.rated emphar~is upon · 

"working condition.s"--must. rea~mnably be intc~r-pret:ed to hav·e 

· soug-I-1.t to prevent. 

'I'hus, (1) negat ively, not only rrtU!..{t impact upon the 

organization , supervision , direction and distribution of personnel 

be held ins uff._icient:., .e__~ ~.' to e:;cclude it.ems related to teacher 

"working conditions " as proper matters of co llective bar.gaining 

and binding arbitration but a lso, (2) affirmatively , the 

reasonably manifest l egislative intention must be held to be 

that other contacts of such it.ems with other functions generally 

cognizable as "managerial" and "policy-•making" can subordinate 

th_e "wo:e'king conditions" ffrntu:r.es, and accomplish an exclusion 

ftom negotiability and b:i.ndin~r a1:bi.tration, 2.nl.Y.. if, on balance , 

their quantitative number or qualitative importance , or both, 

are found significantly substantial to override the .12riE_la f acie 
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and binding arbitration 

"working condi.tions. 11 

cond:i.t ions"~ "E_:iducational policic'J.s II dichotomy, and as ,u1 initial 

:Lllust:cat:i.on of the technique in ope:t~atit.:m 1 I conclude that the 

concrete item of 11 class sizo" lies v1ith.:in rieduca'l:-.ional policies" 

---excluded :from col lect.:i:ve ba.:i::·ga:Ln:Lng c1nd bindin~J a.rbi tration" 

Although thf:l size of a class to be taught by a 9iven teach0r 

pl9-inly and seriously affects teacher. 11workin9 conditions", the 

impacts of "class size" overlap into a nu.inber of "manag·eria.l" 

and "policy·" areas which are of substantial qualitative 

importance. "Class size" requirements directly :i.nvolve ccm.·-

siderations not ~erely of organization, supervision, direction 

and dir,t:cibution of personnel l:mt also of tht~ needs for: additional 

school building construction ox:· othE0r type,s of capital out.layB, 

,the current populat;Lon trends, the ctpp:eopria:tG use of 

technological developments (such as television or other 

electronic teaching aids) and the ~wings in educational 

ph~losophies and theoric:::, and the manner o:E their .implenmnt:ation. 



HercJ, thrm, ( l) 11 'ivo:ck:Ln9 cond:L 

in'd.rnc.1tely 1:rntwined with an abundant plu:cal.:L ty of :Lrt'lprn:-trmt 

"working conditionf-1" facto:cs to bc::i neg·ot:L21.tE:d in i.sola.tion 

and ( 2) with "clc1.f'l8 sizi::: 11 thus treated ai; an i.nsepa:cable uni. t, 

it cannot, as a unit1 ~1alify for collective bargaining and 

bindin1J arbitration beca.usC'.~ the weight of :t:.he "eductit:ion,tl 

policies II factors containr3d in it ar,:i sufficiently heavy to 

over:cicll:c1 the impactE1 upon the ''·working condi.ti.c,rrn1" of teachers. 

'I'he arb:i.trators excoeded th,'dr jurisdict:i.cm in making 

number of hour.s the teacher will be rec1t.;ir.li'~d to .teo.ch or be in 

attendancE-1 at school" .ls a matter conce1.0 n.i.ng ·wh.ich the "wo1·king 

from a plurality of non-"b~ache r considc1:ations involving impcn:-t.a.nt 

1-vhilc~ it is cJ,ea.r tha.t the numJ:ier of hours which any 

.individual teacher shall be x-~1qui:i;ed to work in a g.i.v€m day need 



establi::::h that the len~rth of tlrn teacher' ~:1 school day Jf\21.Y be 

Closei· sc:rutiny H3VCHl.1E, that v;ere the length of thEi teacheJ:'.' 1 f5 

school day nogotia1:ile in collective barg·aining and in a 9ivon 

situation were economic conditions to preclude the hiring of 

~dditiorml teaching personnel, ne9otiations aimed a.t eho:ctening 

the work-day of tE)achers would necessarily bricome directed toward 

seeking alb'~rnatives to the hix·ing of additional personnel. There 

woul~ thus ev(;:ntuate an explora.tion into su,;h area.s as the 

utilization of newer educational techniquer::; by which a teache:e rs 

i+Ct.ual presence or participation is rendered m1.n0cessary--e. g., 

(':'!lect.ronic a.ids, open class rooms, team teaching programs and 

subj ec'i>ma.tter restrictions or modifications. In this manner, 

significantly more substantial int:r."1.rnions into "policy" arec1s, 

---over and above encroachment simply upon the 11 rnana.ge:cial 11 

$Upervision 1 organization, direction and distribution of 

rersonnel--become involved. 

'I~·1us '· the length of the te,1chf;'r I s working day is 

closely and heavily .i.nte:r.\1-JOVen with judg1nents bearing upon the 

w~lfa.re of the students, ·•-as reflectod in the ultimate qu.ali.'cy 

of their education and the ext:,ent to wh:Lch it may be. improved 



48,, 

<,r wealrnne d by use of various t;ypes <,11: subst.H: ixten , f.echnolcgi.c ,:1, l 

or othe rwise, f:m:: the liviny p:resenef!l ,'.\nd act.:Lvt:.? pa:r."ticipation 

of teacher s. Such foun da:t:i.onc1J. educational v a .J.ue jud~:11111.::~nt.0 

c a nnot reasonab ly be s ubord::L:nated to the ove,'.'lay o f teacher 

"workin9 conditions" , and fo1· t hir,;1 reason., th~ h 'i n.qth of the 

teacher ' s \\l'Orking day must b(a' h e ld, fundamenta lly, that kind of 

"educational policies" subject··,mc,ttc➔r which wa.s legislat i v e ly 

intended to remain outside the scope of mandat(;,ry collective 

. bargaining and, therE1forc~, of binding ax-b:lt:nit ion. 

The a ,;bH:ra.t.ors exceeded the:i.r juri sd:l.ction in making 

· binding determinations concerning the length of the teacher. 

workin g day . 

" Scheduling_and r..en~q_th of School Va.ca.ti.QDB and of 
the CornmE!ncernent a nd EndJ.n'L.2.f the School Year" 

On s :i.mil ar r.·easoni.ng· , question s c o ncerned with t he 

scheduling and length of school vacations and the com:me ncernent 

and ending of the school y ear (:i.nsofa.r as such calendar aspects , 

resp~ctively, are direct ed a t t~acher attend~nce at school ) 

must be held matters of "educational poJ.ic.ie:::i '' ai'id, as such , 

non-negotiable and beyond the scope of bin.ding arbitration. 

Here , again, the "educa.tional policies" predominance aris es 

not merely because of an impin~Jement upon the "managerial II function. 

of organizing , supervising, directing and distributing personne l 

but. mairily because of a substantial intermixing of judgments 
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tra.nc.,ccrtdincJ tc, 

to be rc::quir.0.d to be at f.1choo1, rn:i.nirna'.1.ly, VJhenc,ve17 tne·ot.ud.ents 

minimum sclwol yea:t.' £0:c the teadJ/H:'s, and the schc:dul:tn9 and length 

-
of intermediate vacatjons, will be settled by such calendar 

arrm,gcments as are to be fixed for studrc:mt att.endc:u1cc. 

Into the calendar arr~ngeme11ts for students enter con-

siderations and decisions involvin~:r th,:':! plans and intereGts of 

fafuilids, the need to arrange for the presence of all non-teaching 

p€:rf.rnnnel who function while students o.re in attendance at school 

and the interEJsts an.d conce:r:ns of a.11 otlH~r pa.r.ts of the comrnunity 

related to, or affected 'by, the time::, when students vlill bo in 

attendance at school or on vacation. 

Thns, the commencement. and termination of the school year 

and the scheduling and lengt:.h of .intermediate vaca.tions during 

the school yea.,r, at least: insofa:i: as students and teachers are 

,con~rruently involved, must be held matters of "educa.ti.onal 

policies" bearing too substantiaJ.ly upon too rnc:1ny and important. 

non-teacher interests to be £.;ettled. by collective bargaining 

or binding arbitration. 

'l'he arb.i.trat.ors exceeded their jur.:Lsdiction in purporting 

to make binding determinations conc~}rnin9 this sub:i e.ct~,matter. 



II 

t~achers at sc~ool at times other 

teachers 11:wking si9n:Lficant relat:Lo:nr:;hips to 1-'J.t:)n~•te;,ache:i:' 

interE•sts of a quantitive and qual:Lt<J.tive rnagnitud<:'! auff:icient 

to ne~rz:1te collective bar~;ainin9 or binding arbit.:cat.ion. 'f'he 

neg·ot.:Lation or arbitration of qu<;;st.:i.ons J:<:lla.ted to whet.her and 

when teachers Rhall be at:. school, evc3n though th€..: students a:ce 

not in attendance, irnping-e only· upo:n that "mana.gBria.l II function 

conceined with the organization, supervision, direction and 

distribution of personnel. As above ernph2.1.siz.0d., this single 

"manag·erial" facf:or must. bo regarded as in1Huf ficicnt per se to 

establi::,h the kind of involvement: vlith "educational pol.icies 11 

requisi tE~, statutorily, to remove an it.em substantially rel:::i.b.=!d 

to teci.chE!l:' 11 work:in9 condit.i.or.ls, 11 from the spher,~ of mandatory 

collective bargaining or o:e d~1te:tTni:nat:i.on by b:Lnding a:d.).itrat:Lon, 

The a:rbi.trato:cr, actE;~d properly within theh-: :h1r:Lsdict:ion :ln 

rnakin9 binding de.tcrmin.a.ti.o:n.s concerning prti---and post••school day 

hours and pre-ttnd po!:d:; .. ,school yea:c <.!J.ays for t:eacher attendance 

at school (at tirnos other than when the Eitu.dents would be .in 

attendance). 



'"l'eachE)r_ AidesJor non ~tcc,aching ' Hous.,~_keepincr ' 
E~!Dst: ions '' 

51. 

!:ly the same a nalyi::.;is the issut:\ of t he use of teacher a.ides 

to monitor play qrounds, s upe:cv.i.se lunch periods, lo,:td and 

unl oad bur:ws and other non-tt1aching- types of activities must 

be he ld a subject pro~er for collective bargaining and within 

the scope of binding arbitration . 

Un.questio nably bearing heavily upon th(~ wor k load of 

teachers , the iss ue of teacher aides for v a rious "houseke E~ping" 

.functions t ouche.s upon other. areas ordincir. i ly de~.?med t.o affect 

"po l icy" --·•ove17 a nd above a narrow i mpingement upon "managerial" 

organizatiori, supervision, direction and distribution of personnel 

- - only in terms of the monetary costs of hiring the additional 

non-professional personnel . 'I'ha t money costs may become involved 

•-·-with potential for impact upon not only the order.in~:, of educa.tional 

priorities but the overall budgeting appropriations and tax rate 

of the public employe:r. ---doGs not suffi ce, i.e_so .facto , to c~xcJ.ude 

from negotiability or binding a rbitr.ation a ny ·concrete item 

substantial l y related to "working conditions.'' (See ante, p. 27) 

Rather , these monetary costs of various "working conditions " 

are operative as one consideration providing guidance to the 

arbitrators a s they eng·age in the balancing of facts leading 

to the a c commoda tions they make when they select the part:i.cula.r 
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Analysis d.i.scloF.,es that t.I1<:, quest1on of the employment of 

"specia.liBt" t.~a.chf:!:t.'S fo:r particul2JX subjE-!Cts bein~J t.au9ht or 

services being offered students is~ matter bilaterally 

negotiable in collecti\re baxgaird.r.g and included ·within the 

) 
l sphere of binding arbitration. 

'l"'he issue .. h e.n:e ; is posited nl'.:>t as requb:·inq decision 

whether a particular 0ubject, such as art, music or r emedial 

r eadi ng is to be t aucJht as part of the cur:d .. cu.lum or whether a 

spE-)cial type of " service" (s\.lch as guidance . counsel.in9 , t·emedia1 

reading o r l:i.b:ra.i.:y) is to 'be c•ff,,n:ed. 'rhe a~1Sumption ir:; that it 

has b een sett.led t hat art, n1u~d.c , remedial :i:-(:fading , guidance 

counseling and 1.ibra:cy services are to be tauqht as subjects or 

o ffered as services. 

'I'he. questio n is, rather , ~hq, shal l dCJ e;uch teaching or 

provide such serv ices--•·t~prc~cif:Lc,illy , whc;.:d::her it shall be an 

add:i.t:ional ancillary ta.s}; to be:? borne by regular class-~room 



gerieralized :ceffuL'n: tea.ching obligations and who a:c,;c to con,, 

centrate as spe:;cialists in a subject-rna:tt:er which involves 

special skills or knowledge. 

53, 

Clearly, to the oxtent that art, mu,:1ic, rerncc;dial :ceading, 

guidance and ~ounseling or acting as a librarian do involve 

special types of skills a.nd knowledge, to have r.·es:rular teachG:t·B 

a-s surne · thEi additional ancU.la.:ry rosponsi.bili ty for such· 

specialitie~ not only increaseB th0 work load of the :cesrula.r 

teachers, as such, but also tends, indirectly I to cause thE}m 

additional difficulties; it tends to introduce a potential for 

~rustrations and dissa.t..isfactions should regular teacherE1 be 

unable to develop the special skills, or competencie8, for 'i1/h.i.ch 

they are thus given ancillary :r:esp(n-is.ibility ~ 

To have these "working conditio.ns" aspects determined by 

bilateral neg·otiation and ultimately (should it. be necessary) by 

binding arbitration, as with the :i.sff\.leS of teacher a.ides for 

··1,ousehold" tasks, impinges upon "manag·erial II a.nd 11 pol.i.cy 11 a:r:c.:as 

-•-over qnd above an involv€~ment with the organization, direct.ion 

and distribution of pE"!rsonnel-•~basica11y only in te~cms of the 

additional monetary expenditures which might be :eequired to 

arrange for such "specialist" teachers. 



in9' 1 ta 

conta.cts with the '' m,1.n21.9En: :i 1" and "policy" rea.lrn mu.st 'bEc bed.cl 

insufficient to override the pr E~l:i.g·:Lbility :Cor 

nec_,rotic:;_tion and bind:Ln~1 :itration entDJ)l:i.::,hEHJ. by the important 

"wc,rld.ng conditions" factorr.:: pres(~:nt. 'I11.at monoy <:1x.pe:nd:Ltures 

might be involved does not preclude bilateral negotiation or 

bindin<J c1xb:Ltration bu.t. nJ:l:hGT is only one of a pluraJ..it.y of 

considera.t:Lcmr:i which ent.r:::r :into the ultirna.te determination by 

the arbitrators of whether, ctnd to what c1xtent, "spec:Lalii:it" 

shall be used rather than to have these "special" subjects·or 

seJ:v ices (art, music, guidr::mCeJ counsolin9, remedial reading and 

library) ba taken on as additional ancillary x:·egponsibilities 

of regular teachers who ha.ve other primary tea,ching· tasks to 

perform,. 

The arbitrators acted with.in their jurisd:Lct.i.on in making 

b ' d' " ' ' ' ' 1 ' . .c .u1 1.ng oetermirw·c.:1.ons ccmce:r:n.1n9· t: 1.(~S~-'! questions o:r.: 

for "special" subjects or sor.vice::J. 

"specialists" 

'J:he Biddeford Board of. T!~ducaticm has levellc~d zt wide 

ranging onslaught again.st all of .the determinations in the 

arbitrati.onal decision the-) :Lmplc::mcmta.t:i.on of which entails 

monetary expendi tu:res. The argun1ent :Lcci that: since th<:; rnord.es 



for the conduct of the public f,chooJ.s come from the. municipal 

only to a contingency that ,·:tdE:,quat:e fl::inds ·will Jx~ p:cov ided by 

appropriatio1-is. 

It: ls fund;unenti:!.lly at 

odds with the bard.c pattc~cn and objecl::Lvc~s o:E the Municipal 

Public Employees Labor Rclatiorw Lc,w. 

As fully exph'd.ned (an-l:e at p. 27), "working conditio~·rn" 

wh.ich are: other than II salari.er;, pensions and. in1:mrc.1.nce '' are 

pJ.aced within the jurisdiction of arhi t.rators to 1,mtt.le as the 

terms and conditionl'..:; of contrfact.,s which are to have fully 1)inding 

lega.1 effect, notwithstanding___ that_~they_S@l\1 . or will,, _reg:uire 

expendi turl::':>'3 _ of rnonsY ¢ This :Ls the only mE~ani.ng reasonably 

attributable to the explicit provisions of Section 965: 

" •• r with respect t.o a controvcray over subjects 
other than salaries, penB.ions and insu):-ance, the 
arbitrcltors shall mak<:~ ck~termii.1at.ions . " . and if 
made by a majority ..• such determinations will be 
binding on both parties and the parties will errter 
an agreement ox· take whatever other action that may 
be appropriate to carry out and effectuate such 
binding det.ermiriat:Lons . ,, .• " 

'I'he position being assert.e➔ d by the Biddeford Board of Education 

is cont.racy to this plain sta.tutory language" 



the . ' ' pos.L LJ on .·u;;: 

between the function of 

that. the ar.b:i:l:.rc.1torr3 in such controversy· 

II . will :reconunE,nd -t:enns of sii::ttlemEint and mvy 
r11a.ko f i.ncl.in9,9 of fact. 7 s1:i.ch recommc!ndat :i.orw and 
findings ,, • . [to lx~] advisory only . " 

(Sr~ction 965) but (2) otherwise, 

11 
• with respect to a controversy over subjects 

other than sala:r.·ies, pern:d.ons and iru3u·rance • " 

shall, by majority, 

~ binding on both 
partieB . . 

full 

and to be embodied in an "agrE.H-'.m1E-!nt" to be entered into by the 

parties. 

'rhis legislative concern to poirit up such d;i fferencers; in 

arb:i.tx:-ational functioning, a,~pc~ndf.!!nt upon whet.her "salaries, 

perlsions a.nd insu.rance" are involved, ·emphasizEis precisely that 

(1) only as to the major items of money expenditures represented 

b\r "f:;a larics, p,::nsions and in:;3urc:u1.ee II is the cont:.ingcncy of th.e 

need fox: approprio.tior-.s r~'":coqnizc:i!d, thereby to require that the 

arbitrators a.ct only as an advisory body making_ recomrnendationB 

but (2) concerning all items negotiable in collective bar~ainj_ng 



they arEi to b e impleme nted , the ar~b.:U:::cato:rs a:ce empowe,:,~d t:o 

tJie arbitrators, it }:iraconi-~.s the responsibi-li.ty of the e;chool 

boa.rd, as wel 1 as the 2.pp:t.opr iatc~ leg-:i.B lat.ive body of the 

mun:i.c ipali ty, to mc-lke s-uch a:r.:cr;l.ngements a:;; will ensure that th<:::St::! 

li??gal obligations will be mc~t. Cf. 

-~Sfi. v. School_Committe.o,. R. :r., 276 A .• 2d 762 (1971} .7 

J.II-·l3··4 

A last issue raised for deciaio~ concerns the legal effects 

under the Municipal Public Employees La.l-,or Relations Law flowing 

7 'I'o assist the public c~mplcrye:t (:lncluding · its ·school board 
and legisla:tive body) to d{;?a l with th€? leg,11 obligations whic1, 
will :result if (1) isr-nrns as to " sala.:-d.ef;, p e nsion.s and insurance" 
a n ,~ t;ett:led by coll.<:!CtivE~ barqa:Ln .. :Lng, or ( 2) ariy other rna{~ter.s 
requiring the appropriations of money, are se ttled by collective 
bar9aining or, if collective barg·cJ.:Lnin9 has failed, by the bind ing 
d(»terrninations of a):-b:i. trators, the Muni cip2,l ?.u.bllc EmpJoyees 
Labor R<:: lations Law has inserted a sp8cd.,1l prov:i.sion affox:din9· 
the public employer the b<:.nef:i.i:: of spec if:i.c t.:i.min9 fo:i:: all 
col 1.ective bar.-~fo.ining \•lhich involve.s money Entperiai.t:ure..s. The 
s tatl1te explicitly provides~ "WhE:n!Z?W➔X' ., •• any mattcr[s] requ:Lcing 
<'J.ppx·op:d.ation of money • 9 • a :ce included as a rnc:rtter of 
collective bargaining. ~ . , it is th~ obligation of the bargaining 
agent to serve written notice c.1r n~qlJ.est for collective~ bar.gaininq 
on the public (;;HlployE!r at least: 120 dc:1ys :bc1fore the conclu s ion 
of the current. fiscal opera:t:ing budget O • • • 

11 



fJ.'Orn the bJndinq 

sought, whilcj :Lt is pcndi.n~J 0 

11
• , by a mn.jority· of the ctt·b:Ltr,J.t.01:·r3 ••• 

detc~rminctt:ions will be binclin~r on J:ioth pa:cti<":oS nn.d 
th·c, p,~.:rt:iJ:.:is ·will E'mt:.cx: an a93.~ef:rt1ent ,, " • to ca:c:cy 
out cmd ef::-:l~ctua.t:e sud, binding dcciti<,irrninat:i.ons o" 

determinations become binding and whi~h brings into play the legal 

obl:i.ga:i:.ion o·f tho pa.rt:i .. <'':B to incorpo.t"'atc~ the determinations 

into an ag:r:'C;;:ement c ~C'he Bt.2,.tutc omits to estc;1blish an automatic 

su.spr,nsion of legal c:onsecr,10nc0.s bec21u0e of tho potc~ntial that 

the a.:rbitrc:d:::Lonal de:cisicm rnight. t.1mbody fix:-ror-s ca.using them to 

the extent that :l.n 

"review ::.,hu.11 bEi sousrht in accordance with Rule 
OOB of the Hule➔ s of' Civ:i.l Procr➔ ::hu .. 0 s 11

• 

tha.t 

8 By P.,L. 1970 Ch,tp'cer 578 1 § 7 1 • a 't:l.ffW :,,,2:ctio:n., Si;oct;:i.o:n 972, 
was added to govern the :cev:1.<::YW of bi.nc:tin9 d0termin;::,,t:Lonf3 of 
,trbi trato:rs ~ 



'' c1n appoal [ from the i:;upc::cior Court I i:i rc,vi.ffvY} rna·y be 
-t·.ak£~n to the lcnv' cou 2u:i :tn anv civ :Ll ~wti.on." 

As to any :re\licv, " Rule f:\013 • 

Rule plninly provides: 

"Exc(3pt as otho:cwi ~,Ei provided by statute I thG: :Cili)H'J 
of t'J:-1('~ comp1aint doeG, not stay c:n;,y action of ·which 
revie\,.1 is ::,ought, but the court:. rnay ordeJ:· a. stay 
upon such b:::~nn.sJ a.s it deem,<:; propc;;:c. 11 

tends clearly to indicate that until a Court ordered stay is 

accornpli 9hed ptn'.'m.1.<'mt to Rule~ (30J3f th,;: arhit:cational cl.eterrninations 

a:r.e immG,!cUately and continuingly bind:Lng o.nd the pa:i:t .. ier,1 are l..H1der 

irnmediati;~ and ccmtinuing le~fcLJ. duty to enter an a.g:r:·c-;crnent which. 

incorporates t.hemo 

l-\.ccordi~19ly 1 regardless of whetho:c it is, o:c ·will be, claimed 

that dr:o\te:t;'mirwtions of arb:ltJ:·ators contain an "<:.~rroneous ruling· 

or finding pf la:w" subjocting tl1e dete:cminatione to potential 

reverpa.l or modification upon review, the d0te:r.rn:Ln.,,-d;::i.ons aX'E:', and 

remain, b:ind:i.n9 in th0.d.:r legal f:d:.fr!':ct and the parti.ef3 are, and 

rem~in, ~ndcr the legal duty to incorporate them in a signed agree

ment until the p,1:cty as1::H'j:rt:i.ng a .ri9ht of review achieves the 

'Tl10 eonr:,olidatcc!d rnatte:rs no·v1 b"', fore us are gove:r:ned by t:lua,sE~ 
l:c1t.atutory chanqes effc~ct:ive (by (iHnG,J.'.'SJr'.'m.cy enactment) as of 
February 9, 1910. 

It is to be observed that a-t the" Sy::iecial Seoc:r.,ion of the 
Lt0~9i:3latu.t:·(,, convenecJ. from ,Jarn .. 1ary 24, 1972 t.o Mexch 10, 1972, 
othc,;r ch;:1.nrJes v-1io:n:e made af'f:ectin.g tlw :remedies for unfair la)Jor 
pra.cti.co:3 which could, in futu:r:·o situation::,, 111:1.V<'i c1 rela.tionf;hip 
to.matters arising from binding arbitration and interrelationships 
bc~tween en.forccrnE01l: proceedingri a.nd tht~ review proceGidin9r3 i;n:'ov ided 
by Section 972. 



inturvention of ju 
. 

E:,ur.,~:cio:c Court :-:,;E:,e,, :fit to o:nJer in thG ci:r:curn,,~t2,mco::;. 

I would remnna the cases to Cour~ fnr acti.on, 

(l) In Docket No. 2600·•:11, City of BirJdefon1 by its noa.rd 

of Education·v~. Biddeford Teachers Association, et als., the 

dec:u:n.on of: tho E:lrtJ:i.t:r;;it:i.on panel of Novern'.be:c 17, 1971 i:c1 to be 

and Length of School Vacat::Lon.G. and of the CornmrJn.Ct';;men.t and r:nding 

of tho r:;chool Yea:r." 

After such modification has been ·effected,the Superior Court 

should enter · 

J'ud9Tne:nt a.ff'Lrming the dl=:cision 
O .c ·'-h'" ·· ·~11·' t•·~t,0··1al r-·n~,J (""' .L c. <:, d.J. .. J, -~. ct , .L J. • J..JU. ,, • V.0 

modified) 

In Docket. No. 2690-71, Biddeford Teachers Association 

Board of gd,ucat.:Lon of Cit'.y of Diddefo:ed, t~t. a.ls, i::h(3 caBe, as 

r<::nwnc1ed I is to a·wai t the En1.try of j udgTrc:':3n:t in case No" 26£38 .. ·71 

aforesai~. ~iereafter, the Superior Court shall proceed in such 

rnan1v.,,r as the Gubsequent cor,1,cluct of the parties rn:Lght: maJ,:e 

Necessary or appropriate--all 

enunciated in this opinion. 



Date Opinion F'11ed 
Apri.1 30, 1973 

Reporter of Decisions 
Docket No. 911 
Law Docket NcS":~ 16B6 

CI':rY OF BtDDEF'ORJ) 
DY I'.rs BOARD OF EDUCNrION 

vs. 

BIDDEFORD 'l'EACHERS 1-\SSOCIA'rION E'I' ALS" 

and 

BIDDEFORD TEACHERS ASSOCIATION 

vs. 

BOARD OF EDUCATION OF CITY OF. BIDDEFORD ET AIS. 

WEATHERBEE , J. 

Thes·e two complaints necessi ta.te our first exanlination 

of the provisions of the Municipal Employees Labor Relations Law, 

26 M.R.S.A. Chap. 9-A, which was enacted by the Maine Legislature 
•; ... , 

in 1969. The complaints direct our attention only tc the appli

cation of the statute to teachers in the public schools. 

In the fall of 1970 the Boara·of Educ~tion of the City 

of Biddeford and the representatives of the Biddeford Teachers 

Association entered into negotiations in an attempt to effect a 

contract for the professional servicea of teachers in the Bidde-
1 

ford public schools for the school year 1971-1972. When the 

Board and the Association were unable to reach an agreement, the 

fact-finding procedures provided in section 965(3) were called 

into play but they proved unsuccessful. Finally, in August of 

1971 the parties resortc:=Jd .to the arbitration process found in 

1. The parties had succeeded in negotiating a contract for the 
year 1970-·1971. 



section 96~3 (4) • 

The three arbitrators held a hearin9 on the various 

provisions of the ~roposed contract which were in dispute on 

September 2 2 and 2 3, 1971 ~ Both sidei:ci were, given 'op1:,1ortunity to 

offer testimony and documentary f.w:i.dcnce and to present arg·t.unent 

on the disputed issues. Later, cm November 17, 1971 the a.rbi·-

tration panel issued a. unanimous decii:Jion in which it mad<.:1 find-~ 

ingSi and deterIT\,inations as to disputE"!d sections and directed the 

farties to enter into a written agreement (retroactive to 

September 1, 1971) which included each of their determinations. 

2 

The Board refused to enter into the agreement and on 

DeQernber 13, 1971 the Association brought an 80B complaint aga:Lnst 

the Board and the Superintendent of Schools asking that the Defend

~nts b$ ordered to comply with the determination of the arbi triJ.,., 

tion panel and enjoined from continuing to refuse to do so. 

On December 14, 1971 the Board brought an BOB complaiht 

against the Association (and the two then surviving arbitrators) 

allegi~g that the award contained erroneous rulings of law and 

~<'.tC~ and was invalidated by partiality of an arbitrator and by 

prejudicial conduct of the hearing •. 

The two actions were consolidated for appeal and, upon 

the parties' agreement, the consolidated actions were ordered re

port~d to us upon the complaints, answers and stipulation "for 

such final decision as the rights of the parties may require''. 

'l'he stip\lla tion presents for our study the 1970-1971 contract, 

the 1971-1972 contract, the Determinations and Recommendations 
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of the .Arbitration Tribunal and the agreed fact that "David W. 

Bustin [one of the arbi tratorsJ i[, ero.ployE~d full time by the Maine 

'l'eachers As socia t:Lon with which the Biddiaford 'J:'eachc~rs Association 

is affiliated and participated as advirmr, on behalf of the latter 

association at various times in the bargaining process prior to 

the arbitration." 

The purpose of the .Municipal Public E:rnployees Labor 

Relations Law is stated by 26 M.RoS.A. § 961 as follows: 

"It is declared to be the public policy 
of this State and it is the purpose of this 
chapter to promote the~ improvement of the re·
lat ionship bEctween public e.n\ployers and their 
employ1;;1es by providing a uniform basis for 
recognizing the rig·h.t of public employees to 
1oin labor organization,s of their mv.n choosing 
and to be represented by such organizatiorie in 
collective bargaining for te:rms and conditions 
of employment." 

Unquestionably the Board of Education of .the City of 

Biddeford is a public employer as defined by the Act, and the 

Association is composed of teachers in the Biddeford public 

schools who are among the public employees who ar<:.? entitled to 

the benefit of the Act. The authority of the Association to repre

serit the teachers as their chosen bargaining agent is not disputed. 

The Act :makes it the obligation of the public employer 

and the bargaining agent to meet and bargain collectively and pro

vides a four-step procedure consisting of negotiation, mediation 
2 

(when jointly requested), fact finding and arbitration. The 

parties are first obligated to negotiate in good faith _concerning 

11 wag·es f hours, wo:r)dng conditions and contract grievance arbi tra-

2o The Act prohibits public employees from engaging in a strike, 
work· stoppage, slowdown or blacklisting. 



t.ionu -- with the exception = 

. 
" ••• ['r] hat public ernployet·s of tt~achers 

shall meet and consult but not. negotiate with 
respect to educational policies for the purpose 
of this paragraph, educational policies shall 
not include wa9(:rn, hourB, working c~nditione 
or contl:iict grievance arbitration r" J 

4 

Secondly, if: the parties are 'lmabl€:1 to ag-ree after 

negotiation they may jointly agree upon mediation procedures. 

Thirdly, if mediation procedures are omitted or are unsuccessful, 

either one or both may request fact-finding and th.E! parties are 

then obligated to present their contending positions to the fact

finding board which will, after hearing, etilimit its fj.ndings to 

the parties. If a 30-day period of further effort to resolve the 

controversy is unsuccessful either pa.rty may retake the findings 

public. E'ifteen more days are then allowed to permit a further 

good faith effort to resolve the controversy. Fourth, and lastly, 

if,· after anothe:1; ten days they have not agreed as t.o an arbi tra

tion procedure, either party may request in writing that their 

differences shall be arbitrated in accordance w:i.th th8 procedure 

described in subsection 4. 

In brief, this procedure requires each party to choose 

an arbitrator and the two so chosen shall na.me a "neutral" arbi-

trator. The three arbitrators shall then proceed to hear the 

3. We consider that a printing error doubtless distorted the 
legislative language here and that the phrase 11 for the purposes 
of this paragraph 11 was int(mded to be the beginning of a sepa
rate sentenceo 
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matter. If the mibjcct of the controve:rsy has been salo.ries, 

pensions or insurance, the, arbi.tx:atox:s shall rE:1cornmend tennB of 

settlement which are advisory only cu1c1 may make findin9s of fact., 

A.s to other matters in dispute. the arbitrators 8hall make deter·~· 

minations v,1hich are binding upon the parties and "the parties 

will enter into an agreement or take whatever other a.ct:l.on that 

may be appropriate to carry out and effectuate such binding deter.-~· 

minations". The detenn:Lnations are stibject to review in accordance 

with M.R.C.P., Rule BOB but, in the absence of fraud, the arbi.tra-
4 

tors' decisions upon questions of fact are final. 

Rfill~-1 

The_Act obviously repre~ents a fresh approach· to muni-

cipal public employee labor relations problerm,: and enters an 

area as yet unexplored hete. In the field of educat~on, parti

cularly, it c1.ppea1:s to clash with traditiona;t. concepts of school 

control and management. As a result, mem.bers of the Board here 

as several school boards in other jurisdictions have done -

protest that if the members entered into the proposed contract, 

as the arbitration award has ordered them to do they would be 

surrendering their authority as public officers to persons who 

a:i.-e in no way responsible to the electorate. 

'I1radi tionally, the control of the public schools has 

4. Within the areas covered by the Act either party is entitled 
to require the other to participate :Ln both interest arbitration 
(that is, concerning disputes involved in th~ making of the em-
ployment contract) and grievance arbitration (concerning disputes 
arising out of employment under the contract). 



been ontrustad to the local school boards .since our State's 

earliest daya. When our Con.12,l;.itution was adopt<:~d on Octobe:r: 29, 

1819, Article VIII read: 

11 A g·eneral diffuEd.on of the advantages 
of education being essential to the preserva
tion of the ~r. i~Jhts and 1.ibe:ctief-:J of the people; 
to m~·omote this important ol1jectr the Le~risla
tu:r,e are authorized, and it shall be th0i.r duty 
to reo-uire, the severa.l \:owns to mc,.};:e suitable 
prov:i,~-ion, at theb.:- own expensr:;~, for the support 
and tmiintenance of public gchools 1 ••• 11 

6 

The fir.st Legislature promptly acted upon this directive. 

(P.L. 1821 Chap. 117) by (sec.·l) requiring the various towns to 
5 

raise money for. maintenance of pu.bli.c schools and (Bee. 3) by 

giving local school committees :r.esponeibili ty as trJ the qualifi

cation of teachers, the books to bt:1 used and the. conduct of the 
6 

loc~l educational process. Although the nature of the educational 

5; "Sec. 1. Be it enacted by the Senate and House of Represent
ative~, in Legislature assembled, 'I'hat every town and plantation 
Efhal.l annually raise and expend for the maintenance and support 
of schools th~rein, to be taught by school ma.sters duly qualified, 
a sum of money including the income. of:: any incorporated school 
fund not less than forty cents for each inhabita11t, the number to 
be computed according to the next preceding census of the State 
by which the repre.sentation thereof has been apportioned: Provided, 
That a part, not exceeding one third of the money allotted to any 
district, may, if the di.strict so determine, be applied to the 
support of a school taught by a mistress, or when the sum so allot·
ted to a district:. in any year., shall not exceed thirty five~ dolla.rB, 
the whole may be expended in the same manner. 11 

6. ''Sec. 3. Be it further enacted, That there shall be chogen 
by ballot at the annual meeting, in ea.ch town n.nd plantation, a. 
superintending school committee, consisting of not less than three 
nor more than seven persons, whose duty it: shall be, to ex2unine 
school masters, and mistresses, proposing to teach school therein. 
And it sh.all be the duty of such ·conunittee to visit and inspect 
the schools in thtd.r respect;ive towns and plant.zttions, and inquire 
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. 
units changed with the growth of our con@unities through the 

7 
years, the;~ responsibility :eot" the management of loccJ.1 public edu-

cational systems has remained, substantially unchanged, in the 

local school autho:citieEl ~0~~- prirna.:cily the local superint.Gnd:Lng 
8 

school. committees -·- with the excGpt:Lon of two dEweloprne:nts. 

inlo the regulations and discipline thereof, and the proficiency 
of the scholars therein, and use their influence and best en
deavours, that the youth in the several districts regularly attend 
the schools; and the said committee flho.ll have the power to dis
miss any school m.aster or mii21tr:ess who shall be found incapable, 
or unfit to teach any school, notwithstanding their having pro
cured the J:equisi.t.e certificates 1 but the towns and plantations 
shall be bound to pay such instruct.ors fo:c the time they have 
been employed; and the superinten~l:inc;1 committee shall have power 
to direct what-school books shall be used in the respective 
schoqls; and at the meeting for tho choice of to'Wl1 officers, there 
shall be chosen a.n agent for each school district, whose duty it 
shall be, to hire the school masters, or mistresses fnr their 
respective districts, and to provide the necessary fu·e1 and uten-
sils for the schools. 11 

7. During the early hi.story of our state, 0111: statutes permitted 
areas within a town or areas composed of parts of two or more 
towns to form semi-autonomous school districts and to choose school 
agents and share with the town superintending school comrni.ttees 
the responsibility for rna.intena.nce of the puJ)lic schools" See, 
for example, R.S. 1871, Chap. 11., §§ 16·~51. For a timo, towns 
werE:1 pern1i tted to elect a supervisor of schools :Ln lieu of a 
superintending school committe,e" R.S. 1871, Chap. 11, § 10. P.L. 
1897, Chap. 332, §l first required superintending school committees 
to choose or towns to elect superintendents of schools who suc-
9eeded to some administrative duties formerly 'performed by the 
superintending school committees. 

li'or a brief period -- 1871 to 1872 -- our statutes directed 
the Governor to appoint for each county a county supervisor to 
public schools who "shall act as the official advisor and constant 
assistant to the school officers and teachers in his county. R.S. 
1871, chap. 11, §§ 75-80 •. This office was abolished by P.L. 1872, 
Chap. 67, -

8. 'rhe members of the Superintending School CommittE-~e are elected 
officials (20 M.R.S.A. § 471) and their sta.tutory duties include 
(20 M.R.S .A. § 473): 

"l. Management of schools. The management 
of the schools and the custody and care ••. of 
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The Legislature, having originally delegated to local school 

bodies the entire rr3EJponsibili ty for the eonduct of public pri·~ 

mary and secondary educ.w.tion, soon began taking back sc~lected 

port.ions of this author:L ty by enc.wting spoci fie pa.rc01 ls of legis~

lation which imposed va.rious requi.rern0nts upon th<'? conduct of the 

local education process. gxa:mples of this arE\ found today in 
9 

statutes v1hieh create certain school holidays r establish a mini-· 
10 11 

mum nwnber of sessions, require tha.t study in hygienH be offered, 
12 

that health, safety and plzysical education studies be taught 

and thi1t the school committees appoint a school physician, etc. 

In 1.B68 the Legislature made a single major inroa.d into local 

school committee authority when it c:ceated the office of StatE~ 

all school property in their administrative 
units ••o 

2. General course of instruction~ text
books. [They shall] [d]irect the general course 
of instruction and approve a m:1ifor111 system of 
textbooks .•• 11 

13 

They employ the Superintendent of Schools (20 MaR.S.A. § 155) 
and approve or disapprove of his nomination of teachers. 20 M.R.S.A. 
§ 161(5). They may, after notice and hearing, dismiss a teacher 
for unfitness. 20 M.R.S.A. § 473(4). Although we have spoken in 
terms of powers of the superintending school committees, the same 
principles apply as to directors of School Adrninistra:tive Districts 
(20 M.R.S.A. § 219), to committees of supervisory unions (20 M.R.S.A. 

'§ 153) and to community school committeeB. 20 M.R.S.A. § 356. 

9. Now 20 M.R.S.A. § 801. 

. J,O • Now 20 M.R,.S .A. § 855. 

11. Now 20 M.R.S.A. § 473 (3). I 

12. Now 20 M.R.S.A. § 1011. 

13. Now 20 M.R.S.A. § 1131. 
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Sui:ierintendent of Schools and empowered that off:\.cc:jr 11 to exercise 

a general supervision of all the public scli.ool8 and to adviBe and 
14 

di..r:ect the town corm:nitteeri in the discha:c9e of their dutiEH.'i 11
• 

Later, this official became tho Comrn:Lssionex: of l!~ducation and, 

under the reorganization of 1971, beca.me the Commissioner of 
15 

Education and Cultural ResourceB. He still retains supervisory 

powers, now somewhat more detailed, over the conduct of.local 
16 

education. 20 MoR.S.A. § 102, subsections l and 7. 

Until the enactment of the Municipal Employees Labor 

14. P.L. 1868,. Chap" 221, §3 (1). 

15. 20 M,.R.S.A. § 101; P.L. 1971, Chap. 492" P.L. 1971, Special 
Session 1972, Chap. 610 changed hi.s title to Comrnissioner of Educa-
tion and Cultural Services. · 

16. 11 1. General supervision.. To exercise 
a general supervision of all the public schools 
and to advise and direct the tm<J:n committees 
and superintendents in the discharge of their 
duties, by circular letters and personal con~ 
ference, devoting all his time to the duties 
of his office; 

7. Studies to be taught. To prescribe 
the studies to be taught in the public schools 
and in private schools approved for attendance 
and tuition purposes~ reserving to superintend·
ing school committees, t~ustees or other officers 
in charge of such public or private schools the 
course of study prescribed by the commissioner 
shall be followed in all public schools and in 
all private schools approved by the said com
missioner for attendance or tuition purposes. 
Upon the approval by the said commissioner of 
any course arranged by the superintending school 
committee of any town, or by the trustees or 
other officers of any private school, said. 
course shall be the authorized course for said 
town or private school. •·~" 
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Relations Law, the local school authorities retained all the re-

sponsibility for the operation of the publi.c schools which had 

not been given to the Comi:rd.s8ionc2ir of Educ,~.t1on or 8pec:U:ic .. 1.lly 

assmned by the Legislature. Tho effectiveness of their authority 

has ~een limited, of course, by thG extent that local legislative 

bodios made finances available. 

' issues co11ce:r:n:i.n9 

various arear.;; o:e the arbitra,tors r nward, we must: fi:cst consider 

the constitutionality of the Act in so far as it requires local 

school boards, at the request of thE~ teaching employees, to subm:L t 

to binding a.;rbitration disputes a:d.sing· b,oth out of the rnakin9 of 

the la~or con'q:act and out of later <:~mployment under the contract:. 

Can the supe.rintending· school corrunittec:}s cons ti tution''llly delegate 

this authority to arbitrators? In requiring thE:-im to do so, can 

the Legislature consti tut iona.lly take away the mithori ty wh.ich 

local officialo had traditionally exercised and repose it in per

sons who compose ad hoc boards of arbitration? If so, has there 

been such a valid delegation of authority here? 

11 
••• A;Ll acts of th€) Leg·islature are 

presum.ed to be cons ti tu.tional and this is a 
1 presumption of grer.1,t strel:'l9th. 1 

••• 'I'he 
burden is upon him who claims that the act 
is unconstitutional to show its unconstitu
tionality •••. Whether the enactment of the 
law is wise or not, and whether it is the 
best means to achieve the desired result are 
matters for the Legislature and not for the 
court. • •• 11 State v ,. F'a.ntastic Fair, 158 Me. 
450, 467, 186 A.2d 352r 363 (1961). 

We have examined the few decisions from other juris

dictions which have dealt with these issues. 
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The concept of collective b,tr9",dning· between public 

of:ficiD.ls and their rnunic:Lpa.l employ<')f.!£3 :Ls of comp2n:-atively :n::icent 

appearance in the courts of this country. Many courts found this 

concept impossible to reconcile with lha long accepted principle 

that memb(;-~rs of thE~ public a.re~ <.=,nti tlE~c] to hzwc➔ public frnrvice 

issues dc~term:lne➔ d according to the J:ier~t :judgmi::mt of the officials 

to whom they have entrusted the responsibilities. In most of the 

jurisdictions where the issue haa been litigated it has been held 

that municipal officers have no right ta bargain collectively in 

the absence of. legislation gi vi.ng them thif} authority and that 

when city officials agree to bargain collectively without such 

legislation they are abdicatin9 the responsibilities reposed ·:tn 
17 

them by the electorate. 

It appea.rs to be accepted that et.atuteE~ relating to 

labor relations in 9eneral have uncertain· application to the pub

lic sector as the courts find that public employeesf as st1rvants 

of the pllblic welfare, occupy a 13tatuB much different. fr.om that 
18 

of employees engaged in private enteryn:-ises. 

While a number of stab::Js have recently enacted legis-

1 7. State Board of Re~.re·nts v. United l?adcLng House Food and Allied 
·Workers, Local No. 1258, 175 N.W.2d 110 (Iowa 1970) r In Re Richfield 
Federation of Teachers, 263 Minn. 21, 115 N.W.2d 682 (1962) r City 
of Fort Smith v. A~tansaa State Council No. 38, 433 s.W.2d 153 
(1968)1 Norwalk Teachers 1 Ass 1 n. v. Board of Ed., 138 Conn. 269, 
83 A.2d 482 (1951). 

18. City of Manchester v. Manchester Teachers Guild, 100 N.H. 507, 
131 A.2d 59 (1957); Wichita Public Schools Employees Union, Local 
No. 513 v. Smith, 194 Kan. 2, 397 P.2d 357 (1964). 
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la tion to perrni t collective barg,iining in dif rc:,I1t forms in the 

public sector, very few cases involving these laws have reached 

the courts of last resort and judicial concern over loss of gover·n-

mental responsibility has not disappeared. When collactive bar

gaining is provided by statute, the public officials cannot be 

said to have nbd:i.cated ul ti.mate '.i:"Gd3pOnf::',ibili ty •~= the 1egis1at:u:re 

has taken ·it c1.way from them -- but. the power of the legisla turccl 

to delegate to private persons discretion to determine issues 

which are essentially governmental is not frE~e from doubt. 

In 194-7 the Pennsylvania General Assembly en;:.1.cted le9is-~ 

lation which esti:.lblished g·rievance procedure under which public 

employer-~mployee disputes should be submitted to a mediation 

board which, after hearing, would makE! findings i/J.nd recommendations 

to loca.1 public offic:ials. Such a mediation boa:ed heard such a 

dispute for the Erie firefighters ~nd then reconunt;nded that the 

City Council enact an ordinance creating a pension plan which the 

mediators fouqd the public interest required~ 

In Erie Firefighters Local No. 293 v. Gardner, 406 Pa.. 

395, 178 A.2d 691 (1962) the firefighters had bx·ought mandamus 

to compel the ci.ty council to take this action. The court chose 

to face the constitutional issue by 0 assuming 11 that the statutE? 

ditl require the City council to take the action the mediators 

recommended. The court bald that, as so construed, the statute 

was an unconstitutional delegation of legislative discretion to 

the mediators. 

An ~rticle in the Pennsylvania constitution contained 



this languag·e ~ 

"' 'l'he Gen.E:!ra.1 AfJDembly [,}ball not dGle·~ 
g·ate to any spr~cial co1nra:LG sion, pr:ivc.:i.tEi 
corpora t::Lon or ,J.B socia t::lo:n e lmy pov.,-cn: to 
make, supervisE'-.: or interfe:r:e vii th any rnllni=, 
cipal improVE}fflC:,nt, rno1)cy" property or E':!:f=fectn, 
whether held in trust o:c otbc:cwine, or t.o 
levy taxes en PE':r:.tonn 21ny municipa.l fu:nction 
whatever. 111 Erie Firefighto:.i:::~ Loc2d. No. 293 
v. Gax:-dnor, supra. at , l 7G A. 2d at: 695. 

13 

'rhe court i:ecognized tht1.t there waEJ, evcm then, an hciport,m 'I:: 

current trend toward deleuation of. power to administrative bodie2,, 

but said: 

"If the delegation of po•,ver is 'co ma.1~:e 
the l2M, which involves a discrt~i.:ion of ·what 
the law aha.11 he. then the fX)Wc~r is ncmclele
gable. If the conferred authority is the. 
power or disc:cet:i.on to execut,::! the law alreo.dy 
determined and circumecribed 6 then the delE~
gation is unobjectionable •••• We are of the 
opinion, therefore, that if the Act of 1947 
makes the f ind:i.ng.s1 of the panel of concilia, .. 
tors binding upon the city in so far as the 
creation of municipal ordinances is concerned, 
then that portion of the Act which e6 states 
is unconstitutional and cannot be enforced in 
this proceeding. 11 Erie J!'ircfi~JhterfJ Local No. 
293 v~ Gardner, supra at , 178 A.2d at 695. 

The Sta.te of Wisconsin had one of the fir.sd.:: c0n1prehen13.i.ve 

municipal labor laws in th.Ee, nation and :r_.ocal 1226, Rhinelander City 

Employee's v. City of Rhinelander, 35 Wis.2d 209, 151 N.W.2d 30 (1967) 

·is frequently cited as representing a modern judicial attitude as to. 

this problem. '11 heir statute authori:t,ed muni.cipali ties to enter 

into labor contracts with represEn1tati ver.:1 of employees o 'I'he stat·" 

ute ~nitted but did not require citicH3 to mc:tkc.,, binding agree-

ments to submit grievances l:o arbitration. (Wisconsin had earlier 

held in a non-labor dispute case tha:t. /:l city may. submit t.o binding· 



19 
ari:=:dng ont o:f contract.) 

14 

1rhe City ent.ex:ed into a 121,bor contract in which it 

a.greed to Bubrn:LL g1:·ievtmceE1 to arb:'d .. :r<').tiono Lat.e:c it ref:used to 

arbi trat.e contendin~J that to be req,.n.:t~Gd to do 1:.10 · 'i1muld be an un=• 

lawful infrin~;env~:,:nt upon tho le~JbJ1.ativt:,; powe:i: of the City. The 

to an appreciation of the Court's opinion to note that it added, 

distinguishing botwoen interests arbitration (that is, disputes 

invo.lved in the making of Hw labor contr;:c.tct) and grievance arbi·

tration (disputes ar.is:Ln9 out of: employment under a contract which 

has already been made)~ 

. "Yet in all its arguments the city is . 
talking about arbitration in the collective 
bargaining ccmtext -n,, arbitration to sc1t the 
terms of a collective bargaining agreement. 
Such is not this case, which involves arbitra
tion to rosolve a grievance arising unde:i:' an 
existing· agreHrnent to which the city i 13 a party. 11 

Local 1226, Rhinelander City Employee's v. City 
of Rhinelander, supra at , 151 N.W.2d at 36. 

While the acceptance of -~~ collective bargaining· in 

municipal ernployrne:•rrt affairs do1..:tbtleFJS dilutes the absolute dis·

cretion which publir:: officials had formerly enjoyed, the issue 

becomes acutely presentc:}d ·when statutes or charters provide, as 

an ultimate step, the .Ei.Sl.!lt. of ei thex: party to have issues settled 

by arbitration which is binding upon the municipality. 

Gt.ate of Washington v. lTCJhnson, 46 wash. 114, 278 P.2d 

19. City of Madison v. Frank Lloyd Wright Foundation, 20 Wis.2d 
361, 122 N.W.2d 409 (1963). 

\) 
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662 (1955) dealt with li "home rule" city charhOJr wh:Lcb provided 

for binding arbitration between the City and ite fireFighters con

cerning wo:cking conditions, wa,g,us and pen.Bions o 'l'he Cou.rt found 

this to be an invalid delegation of public authority and the lan~ 

guage of the opinion seems to be repreaentative of the rationale 

of the majority of courts. 

"Can the legislative body abdicate its 
responsibility and turn it over to a board 
of arbitra.to:i::s whose decision will be bind= 
ing upon the legislative body and the f::i:re= 
men? Clearly it has no legal right to do so. 
The theory of delegation of authority is that 
the person or group to whom authority has been 
delegated, act for and as the agent of the per
(Wn or group delegating such authority. 1rhat 
is not the situation here. Here the council 
would be stepping out of the picture entirely 
and the arbitration board would be performing 
a function whichp by law, is the. responsibility 
of the council. 11 Washin~1ton v • .Johnson, supra 
at , 278 P.2d at 666. · 

•rhe absence of a state statute authorizing binding arbi-· 

tration did not appear to control the Court's reasoning in Johnsgn 

and the same rationale is expressed in Fellows v. La'I'ronica, 151 

Colo" 300, 377 P.2d 547 (1962) where the Colorado Court found that 

another "home rule" charter amendment which authorized city offi-· 

cials to submit municipal labor disputes to bindin9 arbitration 

constituted an unconstitutional delegation of authority. 

In Joint School District No. 8, City of Madison v. 
Wisconsin Employment Relations Board, 37 Wis. 2d 1!83, 155 N. W. 2d 

78, 80-Ell (1967) the Court examined the lang·uage of the Wisconsin 

statute which provided that 11 municipal en1ployees sha.11 have 

the right to be represented by labor organizations of; their ovm 

choice in conferences and in negotiations with their municipal 



16 

ernployfn·s or thei:c representativC"IB on que.~,tionr;;J of wages, hou:i:-s 

this language the legislatu~e intended to distinguish between 

labor relations in the private sector and those in municipal em-

and ne,qoU.,ate and enga.gc~ in fact f:Lnd:Lng. It: :::rn.:Ld tha.tp wh:Ll(j 

this rn:L~-;ht c:i:ffect a clGtEn':11\ina t.ion of the. controverEry by moral force,. 

it is not an unlawful delegation of authority because it ie not 

binding on the City" 1'he final detormino~tion must still. be made 

by the school board,. If the statute reg_~ill.£ the City to parti•

cipate in collective bargaining, the Court saidf in di.ctap it would 

be a surrende,ring by the members of the school bou)'.."d of the muni·

cipal function entrusted to them. 

The constitutionality of a Rhode Island sta.tute known 

as the Firefighters' Arbitration Act which provided for collective 

bargaining including binding arbitration·wae considered by the 

Rhodt-) Island Supreme Court in City oi: Warwi.ck Vo Warwick Resrular 

Firemen's Association, 256 A.2d 206 (R.I. 1969) •. 'l'he Court upheld 

the principles of the legislature I s propriety of delegrition of 

power to arbitrators in this langua9e: 

11 We concur in the conclusion of the tria.l 
~justice that it. is withil'1 the preror1ative of 
the legislature to vest administrative boards 
or pubiic bodies or off:i.cers ·with some portion 
of the legislative power where such action is 
necessary to give operati.ve.eff.oct to the u.nte
cedent legislation. We are of the opiriion that 
when the legislature, in an exercise of its law
making authority, enacts a statute the purpose 
of which is to secure to the public some right 
or benefit, it may delegate to an appropriate 
agency or officer some residuals of its 1.e~is•-
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lative power in o:l'.'cJor to f1enn.it the se:::lc:~cted 
agent to accomplish t.hG ends conternp.la.t:nd in 
the original lc-1~d.s la tion. Of co1.n:sc,1, this ". s 
not to say that the leg·islature may c'tbdic~ite 
its duty to leqif:;late" 1.:'ll)E:Y'O the purposes of 
tho antecedent legisla.ti:vc enactment rnay be best 
accomplished through the c,rnployrnent of an ag-cint 
acting· in i tr.; ste · , the lo~Ji:3'iature may dele= 
gate to that ag·ent a suff::Lciont ,portion of it.~3 
power to enablEi it. to ma}:;:e the statute 01x➔ :c,1tive. 11 

C': t·, ' .{~ l'il'- .. , t1. 1P ' r,,r .. , ·r-,,,.' (,'ir 'n,:, g'. ] "' F 1.' "O· i, ·1 ' "' 1. ,y 0.L ndJ.\,,J.Cr. V. v,n.,,v,1. .... i,, .!'.,c- ll .. ur . :t .-Ill,.-.l. ,::, 

~ssociation, supra at 208-209. 
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Following the pc:tf.:sagt'l in 195!5 of a Now Hampshirs stat~~ 

ute perrnitting rnunicipali tior:J to "recog:nJ.2x~ uni.onr::: of employees 

and mc\ke and entc~:r :i.nto col lc:1cti.ve bnr~rain:Lng contracts with such 

unions" the C:Lty of Berlin ente.rod into a contract with the local 

union representing the city police. A section in the contract 

provided for 9rievance arbitra.ti.on by a.n :Lmpa.rtial arbitrat.or to 

be appointed by the state board of a:r.b:Ltra.tion ·whose decision was 

to be final and binding, In 'I'rernblay v. Berlin Police Uni.on, 1.08 

N~H. 416, 237 Ao2d 668 (1968) P this was attacked as .:-i.n unlawful 

delegation of municipal authod.ty. 'I'he New Hampshire Court said: 

11 If that v,rere the <ic0 nd of the mattE,r, it 
would present a serious question. But, as 
previously noted, the clause [of the contract] 
was spE~ci fica.lly amended t.o provide that it 
'shall comply ind be subordinate to N.H. State 
Law' • 'rhis ,:nnr'ondment E;'l.:u:;.:iects the g:d.evance 
and a.rl:i:i .. tration procedure to Lavm 1963, 275~5 
as well as t.he s'tate axb:L trati.011. statute (RSA. 
273:12P•27) which conh"J.ixrn a p:covisio:n that a 
party may give-) a notice in writing not to be 
bound by the arbit.rato:c 1 s decision." Tremblay 
v. Berlin Police Union, supra at • 237 A.2d at 672. 

The contract also contained the Union's acceptance of 

the fact that the pol.:l.ct~ dtipru:~tmont must operate with its budget 

as set by the city council and tha.t nothing in the arbitration. 

paragraph shall be con:::"t:cued so as to conflict with applicable 
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lawful delogatim1 of the city' f:J authcn:ity to CC)Jt'c:rul 
2.0 

police 

deparb:nent: ,. ThuB · expli::1.irwd, tho op:Ln.i on conuti h.1te oxdv c:-n 

approval of legislation 

While theX'o is fl. li.ttlo 1r?.~fal p 

writers on the subject seem to feel that the problem of delega

tion is more~" easily s.1t:..i.sfied if the a:cbitraton3 t:hGrnr3c11.veH, are 
21 

public officials. It will be :t'f!rnerribe1:0d t:hat our own fztntut(3 

authorizes Uw appointmm·1t of a.rbit:catori::.: who are p:i:::Lvt:.,.i:.e c.iti--· 

zens and not in any wa.y rt'lsponsible to th~ publ:Lc al t:.houqh th.sd.r 

decisions might affect the qua21tity 1 quality and coat of eezential 

public sc~rvice. 

The Rhode Island statute. earlier dirwusi::ed, authoriz.ed 

a dele➔~Jation of authority to a board of arb:Ltra:toro F . .mch c:u:, our. 

own -~, one a.rb.i trato:c to be chosen by the c:L ty i onE, by the uni6n 

and thom:. two to select the third ·~ whose deci5:d.on12: are to be 

20. Our Leg·islatur.e enacted a Pi:r.:e Pightei:s I A:rbi tri3t:Lon L,3.W in 
1965 ( 2 6 M" R. S. l\. § 9£10·~992) which provided i:or bind:\.n9 a:cb:i .. tt"a~~ 
tion, both interests and grievance. It was repealed simultan
eously with the enactment of the Act· now under· conr,idE::rat:ion. 
P.L. 1969, Chap. 424, § 2. This Court waa called upon to inter
pret the arbi tra.ti.on featu:ces of the lc1v1 in Rodkland P:rofci::~rc'Licmal 
Fire Fighters Ass'n. v. City of RocJ.-:la.ndr f.vJc~,., 261 lL?-d 4.18 (19?0) 
but the issue of its const.itutionalit.y was not :cai 

21 J Wellington &i Winter, St:cnctu:eing CoLL,2-ctive B :Lninq in 
Public Employment, 79 Yale L.,J ~ 805 (1970) r Cor.nmcnt :i.n 6D .M.ic::h. 
L. Rev. 260, 284 (1969). For exarnpl<21, a Nobrtwka statute al.low.":i 
submission of public labor disputeg to a Court of Ind1110tr:La.l Rela••" 
tions. Nebraska Public Lc1Wf3 1965, Cha.p. 3 96" 
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bindLn9. It was contended in Cit:y o:f: Wa.rwict v" W,irwick Re~rular 

Firemen's Aasociat.ion, Bup:r,:>,, that th.e Bta,tnt:t,; conte:rnp lated an 

1..mconsti tut iona.1 delegation of 9ove:::1:·nm{::u nuthority to private 

individuals but the Court. found thE~ dclc~Jcd:,ion to be prO}?EJ.r, 

employing reasoning, hm,mve)'.· 1 'Which appc::an;; to 'be Umtolog"icc1,J... 

The Court considered that since the statute provided that the 

person chosen as arbitrator receives a portion of the sovereign 

power of the stclte r that parson noceBsar·ily becorner:i a 1:mblic 

pfficer ~hile he is perfoDning these duties. 

It app02.,rs, thenf th;;d:. rnowt of the car1E11c1 holding that 

agreements to submit public employee lc:3J)or disi:mtes to binding 

arbitration are invalid attempts to delegate official respons:i.~~ 

bility come from states that had no legislation authorizing such 

agreements. On the other lnmd, seriou1J concern OVE.~X' the p:roblem 

is apparent in all the decisions and several of those often spoken 

of as favorable to the position urged here by the Association limit 

their holdings to g:i::ieva.nce c,x·bi tration o:f: cont:r:acU, which rnuni•w 

cipalities have a.lready enten~d into. J.t rnc1y be that. the Rhode 

Istand statute is the only one inwosing upon the municipalities 

bindinq arbitration in the ar-e,as of 'both i.nt::erest and qriev~mce, 

w,i. thout specific constitutional autbo:c tion, w·h:Lch has been 

finally upheld. We consider that deciaions involving arbitration 

in essential industries in the private sector such as hospitals 

and public utilities give us little~ 2u1s:Lsti:l . .nce ,ots to this problem. 

With scant solid precedent to guide us, we return to our 

own si tuat.ion. We find tha.t our C!oiwt:U:ution 9ave the Le9islat1..i:re 
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full rer;porrnibility over ·t:he Btib_ject rnatt:er o:f: pu:olic ::::chools 

and. education and 0mpow<z::t~od it 'co rnak<.:i 211 l :tea::::ona.b1e laws in 

reference to schools and education 

of this state 1
'. Opinion of the Justiceu. 68 Mo. 582 (1876}. 

seen fit to ~npose its own requirements and oxc~pt for the author

i.ty late:i· give::i to th('; Conun:Lssioner of Education, the responsS,_, .. 

hiJ.i ties for ope1:at:i.ng the public e:chtiols have remain.eel in the 

local school boards. 

1rhe Le.gislat:ure has now d.eci.ded to take from the school 

boards the ultimate authority they have exercised in certain areas 

of; ochool management = that isJ as to "hou:es, and working con

dit.ion1:111 and contract: grievancE:; a.rb:Ltra.t:i.cm ~~ a.nd to giv1:) it: to 
22 

ad hoc boards of arbitration. 

It is settled beyond question th~t the Legislature may 

properly conclude t:hat th(':\ purposes of its .l<::;g:Lslation ma.y best 

be carried out through agents and that it may delegate to the 

agents a portion of its power to facilitate the.functioning of 

the leg:L2lative. program., McGary: v. Barro·wsr 156 Me. 250, 163 A.2d 

747 (1')60) r McI{ennoy Vo Far:ns"1;10rth, 121 Meo 450, 118 A~ 237 (1922). 

'I'here can be no doubt but tha.t the Legislature, which is 

22" It will be rernentbered that th!'~ school board~J are required 
only j:o_"£.9.D_e_\?l:t a.s to educational policy, that the at·b:L tratorc:: 
may only recortlrnend i:c:!rm.s of SHtt:1,c,me.nt in cont:rovox-sies over sal•·
aries, pensions and insurance and t:1:w. t school boarcfr,' power to 
comply with the arbitrators' awards in matters that are s1iliject 
to binding arbitration ie limited by other existing statutory 
enactments a~1d orders of the Commissioner of Educ:utiono 
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th2 cource of all wunicipo.l authori t.y (Squ::LreB v. Inhr:,1,i tr;1_ntri of 

City of Augusta, 155 Me. 151, 153 A.2d 80 (1959), has also tl~ 

power to take back from municipal officers portions of the author

ity it has ec.:u:lier g:i.ven them, 

It :Lo clear that the Lci~r:Lslatnre has recognized that thc::i 

maintenance"! of a satisfactory quality of public education i:equireH 

harmonious relations bEit.ween school officia.ls a.nd the teaching· 

staffs and that disag-reEiments inevi t:ably a:ci~ie during the carrying 

out of their respective responsibilities. 'l'he abrasive effect of 

the existence of unresolved grievances is one of the threats to 

ha.rmord.ous relat::ions which the Legislature considers should be 

removed. 

The lawmakers have r,2!cognized tha.t policy mr1.ki11q deci

sions should remain in the local officials, responsible to the, 

publiG, and that; while thE:: citizens may properly be subjected to 

moral suasion ~s to such matters as wages and pensions, the ulti

mate detennination of such matters with such heavy impact upon-~ 

and so l:Lm:L ted by -~ municipal approp:d.atlons should be made by 

lo~a.1 officials. 

The Legislature has apparently conciuded, on the other 

hand, that experience ~as tau~1t that certain aspects of this 

dym1mic and complicated municipal employer.,,ernployc~e relationship 

no longer need remain subjGct t:o arbitrary decision by the employer 

and that in the area of working conditions and hours and of cont.r.·act 

grievances the inte1::e$ts of the employees must in fairness be exam=, 

ined by impartial persons. The Legislature appears to believe that 



thiH much can be don.G w·ithout :::wr:tCJUfJ o3.s::cuption of: the h8.li:nicing 

of operating costA against munic 1 approp:c ia.tion::,. 

proeess 

rnfr)jc~ct to bind:Lnsr a.:cbJ:t:r:a.tio:n, our Legislature ha.s moved into an 

area. forbidden by many courts. The Lo9i s ture ltltW'l: ha'J'G con~· 

eluded that the benefita which are Rought by the statute can· 

never be achieved if. an impa.c:;se occu:r·1:J at the very beqinn:i.119· of 

the relationship Q ~l'h:in conclur;ion ia not unreasonable. 

'rrue, the statut(i! does not conte:mplato the deleg·ation 

of authority to public aclmird.f:1 !:;,;·ativ(~ boards or agencies but in

stead gi.ve.s it to ad hoc panels whor:,e. memberships are not to be 

controlled by g-ovcrnrnental action. .HEffe we are of the opinion 

th.L'i.t t.he Legisltd::.ure, mindful of the denial to municipal employees 

of such economic weapons as st.t'ikEH.l and work stoppages which are 

avail.able to ernpfoyees in private employment, has sought to avoid 

the dis:cuptive f<c::Gl,ings of. resentment a.nd bitte:cneso which rnay 

result if the governmental employif➔e may look only to the govern

ment for redress of his grievances. 

Where tl:w ultimate a:r.bitflX' of the dir;;pute i.B a. rc"'pre~• 

sentative of one side of the dispute, adverse docisions will be 
23 

hard to accept and the te.ndency toWc:i.):d alienation will be strong·. 

We consider that there is a rational reason for the 

23. tlcunes M, Ringer, Le9a.li.ty and Propriety o:E Ag:r:eemonts to 
Arbitrate Major and Minor Dit:!putes in Public Employment, 54 Cornell 
L. Rev. 129 (1968). 
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choo£::e to perrnit pr i.vate citizens to i:.~xln~cise tho l:Lmi ted pox:ti.onn 

of itR sovereign power (as it concerns teacher-school board labor 

relations) which we have just discussed, it is well established 

that a legislative body cannot dele1.Jab:'l the leg-.islative pm•1er 

without including in the delegating statute sufficient standards 

to g·t1ide the a~Jc➔nts in the exe:i-:c:Lsc;~ of th.e. legislative authority. 

Small v. Maine Board of Registration and Examination in Optometry, 

Me., 2 93 A. 2d 786 ( 1972) , wate:r:v:L 11€! Hotel: corp. v ~ · Boar·d of 

Z. ' A J 1 ')1.11 n 2" ~·o (·19c: 0 ) 0 ' ·' f tl J ' ' ;.,On1.nq ppea .s, '1.e", ,,., •::: ri •. a :.:.i •• ,Jo , pin.Lon o . · 1r:? ust:.1.C€-H1, 

155 Me,. 30, 4-8, 152 A.2d 81 (1959), Local 170, · Transport t1-torkert, 

Union of America. v. Gadola, 322 Mich, 332, 34 N.~,.;r.2d 71 (1948) r 

City of Warwick v. Warwick Re~rular E'i:ceroen 1 s Ai11sociat:ion, supra. 
24 

24. As an apparent resporu:ie to the. dE~eision :Ln Erie~ .. )?:Lrefiqht.e:r::r..; 
(earlier di:::~cus13ed) , a const..L tutional amendrnent WµE-J presented to 
and passed by the electorate which specifically authorized the 
delesrat::ion to panels or conm1issd .. ons of the authority to determine 
municipal labor disputes. 

'l'he leqislature Chon enach,,d a statute which autho:d.zed 
collective ba.1:·sraininq lw3tweon. polic('imen. and f:LremE-m and their 
public employers, culm:i.no.ti.ng, when the parties have bargaint?-d 
to an impassE:-:, in bi.ndin.q arb:L tri.1. ti.on. City policemen then 
brouqht mand21murf. to corn:pel tho Borough Council to enact legi::d.a
tion to ca.rry out the tu:bitra.to:rs I awa.rd~ 'l'he City objc::cted that 
the statute provided no standards. The Court held that the new 
coxrnt.itutiona.l amencllnenl obviated the need for Bt:2,ndards which 
the OJurt had on earlier occasions held are demanded if legisla
tive power is to be delegated. The Pennsylvania court added that 
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provided for cornpulGo:cy arbitration of labot' dii:::?ub~D in public 

1lti1J.ti.etc, and authorized ad .hoc boai:·d.13 of arb:L'c:r:·ation cho~,(-)ll rnl~cli 

as our own sta~ute provides. The statute contnined no statement 

of cri to:d.a t.o ~Juide and limit the discretion of the c,:rbil::rator e. 

~he opinion by Chief Justice Vanderbilt said, in part: 

11 If no stand21.rds are Bot: up to 9u:Lde tho 
adminie,t.ro. ti ve a9c-mcy in thE:: exerci1:;0 of func= 
tior:is conferred on it by the le9:L1c;latu:CEc: th<-:; 
legislation is void as passing beyond the legit
imate buunds of delegation of legislutive power 
and a::.; cons ti tu.ting a Etu:crenc1.c,H' and c:1.bdica tion 
to an a.1ien. body of: a powex:- which tho constitution 
con:Eers on the Se.nc;ltc and Gf~meral Af;,-::embl.y alone o 

Nowhere in this act is the:re a.ny gui.do f::urnishe2d 
to the board oi: a.1:bi t:.rc1tion otli.<:H: than that it 
shall arbitrate 'any and all disputes then exist
ing between the public utility and the employees .•• 1 

••. There is, thus, ari even greater need of 
specific standards than there wotild be in the 
case of a continuous adrninirntrative body which 
might gather experience as it went along.· 

Standards of delegation are peculiarly re
quired£ moreover, wherl:'3 the le9:Lril,1t:ure i.s en,).ct= 
ing a new pattern o:F. Emcial conduct ". " 11 State v, 
~raffic Tele~ho~~-Wor~e~s' ~ie~era\f~n_?f New 25 Jersey, 2 N.J. 33~, 66 A.2a 616, 62~-626 (1949). 

The extent to which the standards must be detailed must 

depend upon t:he nc1turo of the~ se:cvice which t.he legislJ:1.tive body 

has d0:ter.rnined should be performed by thr:.1 adxainigtrati ve ag·ency. 

ev1;'.!n if the constitutional arncS!ndinc:n1t did not apply, the f.\ta. t:ute 
revealed a le9islative pu.rpoGe to protect the public f:r-orn st:cikc:s 
~y policEimen and fi:cen1t.:➔n ·wh.i.ch fu:n·1is1hc.-'ld 1:rnffici(:':nt standards anc1 
tha1: a more explicii-: e>tpress:Lon of 109:Lslativ<:) policy in a statuto 
p:r.ovidin9 for labor ar·bi tration would be 11 :folly'1 

• Harney v. Rtrnso, 
435 Pa. 183, 25:-, Ao2d 560 (1969). 

25. The succeeding legislature enacted a new statute with stand
ards which the Ne,w Jereey f3 uprerne Court, :Ln a ne·w ci-1se R :Eound to 
be adequate. New J·er::ioy B(0,ll 1'el. co. v. Commun.:1.cat:iQns workers 
of America, New ~fersey i•raffic DiviBion No. 5!5, 5 N.Cr. 3::,4, 7':S A .. 2d 
721 {1950). 
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'J,1he neE::d hc~:rc~ is to prot:Eict both the public and th€! employee from 
26 

unnecessary and uncontrol.led discretionary power. 

employee re lat:Lonship, the sta tutc dr.=; 1ega te,:; to tlH:t a:cbi.t:x'o. tors 

a portion of the police pcrwer of tbt~i Sta.te (to the extent thflt it 

upon 

the teachers against their wills). It al.so agrees that there arc 

carry-over effects upon the personal and property rightD of the 

citizenry in general. Although that opinion doeB not agree that 

standards a~e constitutionally m~ndated in this Act, it appears 

to concedc;1 that, becctUSE:! of the presence• of those two factc:n~B, 

PotE'.1--t1.' c°'~,l co"1,<1t1· {·ut .. J·.0•·•1::;l ' f' 't' l ·.1 d l 'f "l '" t l . , A~ ._ , ~ Ln:.:::tr!1n ·:i.es cou:o. .eve op ) __ t._10 AC: coero 

not reveal a combination of 1) a 11 p.rimary sta.nda.:cd 11 or II intelligibli.: 

principle'', and 2) adequate procedural safeguards and opportunity 

for effective judicial review which can protect the teachers and 

the public against :i.rnrnponsible, a.rbitra:cy a.ct:Lon. 'J'hat opini9n 

looks for these p1:ima.ry standar(fa and intelJ,igible · pr.·inc:Lple:o, and 

is satisfied that they cnn be found in the totility of the Act. 

Wl:l, on the other lE1nd, consider that the constitutional 

issue is unavoidably presented now. The question is whether there 

c:an be found in the Act suffichmt e.,ta.rulards - specific or gc~n~· 

eralized, explicit or implicit -~~·· to p:cot1;;1ct: the teache:r:s and the 

public from possible arl):i.tr:ary and irrE1sponsibl1c:~ exercise of t:h:i.s 

deleg·ated power by ther-rn ad hoc boc1rdB o:f arbitJ::•ati.op.. We arrive 

26. Theodore w. Kheel, Strikes and Public Employment, 67 Mich. 
L. ne:v. 931 (1969), Kenneth Culp Da.vitJ, Admi.n:Lst:rati.v(1 Law 
T!eatise, §§ 2.11 - 2.14. 
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i t.f-J 

Neithc~ Jo we find in 

review techn:Lquce::: which could 

itra.t.ion 

whore a great vayiety of issues od to be presented 

restricted rigidly. 

''J ... {· ·i_,c_,,· •·i1..··,i· 'lO(•E'•C•·"•~•:.,,r J,'v1•••'· ,;,1-q··,~r•o<• c•nnn},r 
- L., ..l.. .? "' • -~ ), ,.-_; . .,, -;; • .;~ i,:. ct.( .l CJ .( \ L 't~r•~! , .. ,) .L .:~ t---,1' ~.:'i> ,;..4 \,-'.t·· l:'" ~ -~~ . 

adrn:L1i i:.:;;i.;):'a t:-.:i.ve o.G:':l ci.n u VJi.th ci. f3})f!Ci fie fen'••· 
mule, · f:o)~ their sJuidane:s:, in a :field where f1(,1Xi"· 
b:LJj .. ty ai:1d the adapttd::Lon of the coJ.vJ:n:'\ssiona.1 
policy to inf in:Ltcly va.:ciab con di tionr,; con··· 
st.i 1:ute Uwi 0E,Senc0 of thEj pro~rra.rn. 1 If' Congr(;;;,n,, 
shal1 lay down by lesrir::l].ative act an i.nt:elli.gible 
principle ..• such legislative action is not a 
forbidden d.0,legat.ion of 1er;:r:i.s1,:i.t i ve power. 1

" 

Lichter v. United States, 334 U.S. 742, 785, 
68 s.ct, 1294-, 92 L.EcL 1694, 1726 (1948). 

While it :Ls e1:i:-;:.~1n t H:Ll to the succGss of a:rbi t:ra tion t.ba.t 

arbitrators deal with each case on its own merits, it is nDt neces-

body give the c1rbit1·at:or:s uncont1·olled discretionary power. 

gible principle" which sorne of th{:! :Eedex',.ll canes ha.ve found. m1:ffi··· 

c :Lent in their ni. tuationr, v-1ould neco:::rna:c:Lly satir:; fy our own coru;t :i:-· 

tutional demand for standards in this cose. However, we do not 

believe that. even th1:~ 11 pr:Lrna.:r.y CJta.ndu.rd" or "intelligible _}?rinciple" 

of which Lichter v. United St.at::e.D, ::,;upra and Mr" ,Justice Wernick r 13 
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opinion spe,a.k. - .. c::r,;m bi::-, found hore from thr:l totality of leqisla-

his opinion and on vvh:Lch v1c:: wi:Jh to crirn:mrint ·w:L th full 1:1;)Ec:p0}ct: to 
27 

the points of v of our disagreeing colleagues. 

As Nr. ,Jti.titice \'•:rernicl:: 1 H opinion indicates, in S(imG 

furnii:;h1:;1.s -sufficient: gnidtmce t:o as!;rnrti that the individi:w.ls to 

whom the power has been delegated are not free to exercise un-

tion.s. Fairview Hosp:Ltc:d. Ass'n. Vo Public J3ui.1di.nq Service and 

Hospital and Institutional Em~loyees Uni6n Local No. 113, 241 Minn. 

52_3, 64 N .-w. 2d 16 (1954}. Thi.~ Act I s 8t.at.c.,.d purpocm h: to pro1not.e 

improvement in the 1::·elrationship bHtwi~en the public employer and 

employe<:i by p1,:·ovidin 1J a.a.equate rciachinery fo:r the emp,loyedJ and 

representatives of the E"mplo:vec:,s to use~ in settlement of: their 

disagreements, It is the Legi~latur~•s aspiration that the avail

ability and use of this new collective bargaining machinery will 

f·esul t in a rnot·e ;·iai;rnoniou.~ ernp:toyer•~ernp1o:yeE3 relationship but: 

this purpose can hardly be considered as a ~ean{ngful criterion 

dual sub:je~t matt,ers before them. 

X:n .Kovak v. Liccns.1.n~; Boa.rcL City of waterv:L.Lle, 157 Me. 

a statute which.authorized a municipal licensing board to revoke 

a victualet· 1 s licens<'~ when it iD 11 trntisfied that t.hl:"i licensee i.s 

27. Note, Maine's Public Lab0;: La·w, 24 Ma.i.ne L. Rev. 73 (1972). 



nnfit to hold the 1icc~l)E,e 11 
o 

although absent in the section which authorized revocation was 

which mandnted certain specific good conduct on tl0 part of vict

ualers. WEJ are unab1e to disce:cri any such :rc~lc,ted le~rLs.lation 

her:e which supplies the need fo:r r:ttandards ·which the .Kovak Court: 

recognized to be required. 

We agree that the Legislature contemplated that.these 

functioning of public education ,,muld a.c!t fairly and r'easona.bly o 

U''l(Y\l"'c•'-·'Lc·,·11- .. , 1=;-:r ·'l•·Y, '''"P'"ct•;c.!011•1'c• 1.'w,rl1·"'1.'t :t.'n eveY"'.Y statu~:e '. J. C ""'L. )l,d )_. y I c,. ·~ .L. .. n.L •. a.... (2,.,1• •. '~ c_t:.J. •· • ,., "•'J..J"" •··'- • -~.! l 

which delegates power. to administrative bodiet:1" 'l'he unspoken 

contl.uct, but it. does not. furnish t1rn crucial criteria. t.o 9'\J.id(t tlie 

arb:Ltrato:cs a::: to what. facto:i:'s 1:;honl.d be g-iven l-:onsideration in 

their exarninat:Lon of tho issues presen{•:ea to. them. 

While we share our disagreeing 6oile~gu~s 1 expectations 

tha3:: when the ir:.sues reach tb.e arJ:;d.tn'l.tors th.e•y w:lll b'.ave been 

sharply delineated by the p:cc~limin.i,.1.",\1· procedures o:E collective 

barg·a:L1:1:Ln~.:f =- a p:eol;iable cc.rnt:d.bution t.c) ·the efficiency of the 

a:rb:L tration process -~· this cannot ci'bv:Late the need for st andax:ds. 

The arbitrators are still left to act Upon those issues with un

directed and unlimited discretion. 

We c2i.nnot asJrc.:,e with Mr. ,Justice Wernic}c I s opinion that 

the Act's exclusion of educational policies from consideration by 
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recornfftQnd.ation.:3 and f2c1.ct findJ.n9 constitute an incUcation of: 

We cannot flO conBt:rue it. The exclusion of 

insr a:r.:bit:r:ation only d.1:lf:ines th<::i b()LJ.ndarieB of the are,i. in which 

the arbi b~a tors rnay c:tct wi t.h binding e.f f<.:,ct to wit, the area 

of working conditjons and hours without indicating the factors 

the arbitrators should consider as entering into their-decisions 

concerning working conditions and hours. 

We have consido:rr~d fv1r. cTt.rntice Wernick I s c~pinion I s 

reference to the last paragraph in section 965(1) which reads: 

11 Whenever wag·e s, r21.tes of pay or any 
other matter requiring appropriation of 
money by any municipality are included as 
a matter of collEict.i ve bcu:-g ainin<J conducted 
pursuant. to this chapter, it is the obl:lga-• 
tion of the bargaining ag~nt to serve written 
notice of request for collective bargaining 
on the public employer at least 120 dayr, 
before the conclusion of the current fiscal 
opera.ting budg·et. 11 

We construe this paragraph as requiring a timely caveat 

whenever a future bargaining Ggreement by the parties or a binding 

c:,.wnrd by the arbitrators may necessitat~ an increased or a.dditionaJ, 

appropriation so that the municipality may anticipate it in the 

next municipal budget. The language falls short of being a direc

tive to the arbitrato~s that they are to give consideration to the 
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of 

its otL·cr obligations and ro.-:::ponrs:UxL1it 

care to mnit from this logislat c•1eJnon ts w}i.icl1 have: qivc:in 

other courts their greatest concern, w2 consi.der that the ub □ence 

invalidates the Act as far as its appJ.ic~bility to binding arl~i-

tration of labo;: disputes in the: pub1 ic E,chool a:roci. is concer-r1ed ,. 

'l'here are lTt2my :ceatu:r·on of tho bill th0" cumulative effect: 

i ty as to disputes involving educat.ioii.ol policy a.nd t:hose concerned 

with wor'kin~r concH tions but nei t:ller educational pol:Lcy no:c 'l'lOJ:'};;insJ 

condi.tions is defined by the Act. AJ.aa, the Act provides the ar~ 

bitrat:ors w.i th no c:ci tc~ria for dc"'alir .. g with .the likely situations 

where a single decision may be;:clr witb. E;ub:Tt,:'lntia], importance upon 

both educational policies and working conditions. '.l'he a.:d)itrators 

Eire not public off:Lcia.l1?J and are, not ):·oquired to 0.n13we:c to the 

electorate 01~ to the. cslected rl~)):C(HH,iHta.t::Lvos of the electorate. 

'I'h.ey are completely free to dr:it0rm:i.ne issnc;::i by the application 

of: their O'wn political, soci2,l or economic tJ1.eo:cieB. rrhey will 

not. b(~ members of a permanent panel but will be. chosen on a. case 

by case 'baBis which rn:i.litates ;;:,q·ainst an acccunulation of experience 

and their development o:e st2i_ndards. The Act specifies that: the 
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third <'U:bitrat:or shi.cill be 11 neut:cal II and st:t,ongly suq90 s \:s a leqis·" 

lative intention that tr,11:'i two a:cbitrato:rs chCH,en )Jy the part ~.: 

may be pa~tisan advocate8, foJ,Jowing a p~actice prevailing in 

labor arbitration in thee, private secto1:Q Thus the discretion 

being delegated may, in fact, be repo8ed in one private individual 

who may not even be a resident of the St~te. 

'l'his Act unlike those in some other states -- does 

not provide that the. c1:cbit.rators 1 avn:ccd is to bE, subject to Gxist~~ 

ing statutory restrictione in the educational field, to existihg 

or future a.pproprii3.t:Lons CJl'.' 'co propex orders of the Conrmissioner 

of Education. Although docisiops in this area of disputes can have 

serious impa.cts upon t.hc~ public intfHest in general, the quali t:y 

of ed1...1.cation and a nrunici,pa.li ty 1 s ability to meet its. othe~c se:ri·· 

ous responsibilities, th,:i arbitrato.rfj are le::ft completely free to 

ignore these factors and to use whatever criteria they choose for 

their final determinations. 

Although provision is made for review by the Superior 

Court on quest.ions of lc1w, the arbitration panels I determinations 

as to questions of fa.ct are f i.nal, in the absence of fraud. The:r:e 

i.s no requirE_~rnent that t.he arbi trator.s rnak,E.~ findings of fact, even 

as 'to matteri:1 in Vlhich their determin2;,tions a:ce final and binding, 

which seriously lirn:i.ts the ability of the courts on appeal to p:,·o~, 

tect against unbridled di.E,creti.on. 

Finally, the arbi trator:1::1 ~~-· like those d:Lscunsed by 

Chief Justice Vanderbilt in 1rra,£_fic _'l'eleP,horw Workers '<--)'2£s1eration 

of New ,Jers"::,Y. - would be pui:,ti.ng into opc1:-ation a pattern of 



ca.n profit 

Lesponcibility over the conduct of public school educat:Lon for 
' 2 t3 

,. 

of hours a.nd ,-m:r:kinq conditions. :ct has cl.one r:;o, howove::r, without 

We hold tbc:it the Lesrislatu:ce' B attempt to deleg·ate t.o 

arbit:rato:cs binding det:e:t,ninat:Lon of labor disputes betwc-'!en 

teachers and their public employers is void for l~ck of adequate 

ing arb:i. t:ea tion a.re sevC:irable f:co:m the"! :remainde.r· of thr1 £',ta tutc~ 

and VJ'e find no const:i.tut:imu:tl inf:Lnni.ty in the Le~;rislature r B im·-

po t:,in~J upon toache.:cB <1nd their puJJlic ernploye:rs the otho:r obli~Ja•~ 
· - 2~1 

tions of collective bargaining found in the Act. 

28. Opinion of the ,J1.u.;ticc~s, 68 Me,. 502 (1876), Ew.pr,-,L. 

2 9, Otn: holdincJ i. s confined to the particular si. tu.a tion of 
teacl1f.H"B under the Act. We do not intend to su~19c~e.t any opinion 
as to the validity of the Act as applir~d to other public employGlefil. 
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The Court being equally divided on the queeti6~ of con

st.i.tut:i.ona.J.i ty, but being :i.n i.:manirnons a.g reerne:nt that the 1\rbitra;,;, 

tor.s exceeded thei r si:a.tut:ory ju:d.sdic.~t: j_on :i.n their. dete,.::minati0n 

a s to "Clas s s:L2;0 ", " L~1 n9th of a 'I'eache:c- ' s Wo:i.·'king Day" and 

"Schedpl.ing and L<~119·th o f School Va.cations and of the Comm~~ncemc-'::nt 

o,f t:he School Year"~ the ccu:::eg i,,:r,t;e~ ordered rE:ma nded t o the Superior 

court for action: 

1) I n Docket No. 2688=71, City o f Biddeford by its 

Board of Educa ti.on vs. Biddeford 'I'eache.nJ l\ssociation, e.t als ~, 

the decision of the arbitration panel of-'Novem.b1:n:· 17 , 1971 is to 

be rnodif ied by striking therefrom the d~1terminat.ions concerning 

"Class size1
', "Length of a •reacher's Wo rking Day" and "Scheduling 

and Length of School vacc! tionf:'I and of the cornmencement of the 

School Year". 

After such modifica.t.ion, the Superio:r court should en.tc-.)r. 

. ,Judgme nt affirming the 

decision of the arbitrati.on 

panei, as modified. 

2) rn Dod,et Ho9· 2690~-71 , Biddeford •reachers Association 

vs. Board of Education of the City of Biddeford, et als. , the case, 

as remn.nde d, is to mva.it the entry of juds_nnent in, cast-: No. 2688-71. 

'.I'hereafter, the Supe r:io.r· Coux;t shall pi:oceed in such mann0 :i:- a s t-?he 

subsequent, conduct of the: pa.1:tie.~ might m2ike necessary or a.ppr.0°• 

-pria te ,, 




