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Plan of the Report

The Report of the Maine Commission on Legal Needs - 1990 consists of this
Executive Summary and the full Report.

The Executive Summary, based on the full Report, contains a brief summary
of the Report, together with the Findings and Recommendations of the Commission
and the proposed Action Plan. The full Report contains a detailed analysis of
the data gathered, which supports the Findings and Recommendations. The
full Report also contains appendices, one of which describes the background
and methodology of the Legal Needs Study and a bibliography.

Five thousand copies of the Executive Summary were printed as a separate
document and distributed to the members of the Maine Legislature, to all
persons registered to practice law in Maine and to the members of the Press.
Limited copies of the Executive Summary are available on request from the
Maine Bar Foundation, 124 State Street, Augusta, Maine, 04330. Four
hundred copies of the full Report were printed and placed in the State Law
Library at Augusta, the University of Maine Law Library at Portland, the
county law libraries, major public libraries throughout the state, and the offices
of the Maine Congressional Delegation. A limited number of copies of the full
Report are available for purchase through the Bar Foundation.
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Chairman’s Preface

Over the past year The Maine Commission on Legal Needs has examined
the relationship between poverty and access to justice in Maine. We have
found that relationship to be distressingly direct and simple: the legal services
that are available to the poor are wholly inadequate to meet the need.

The legal problems of the poor are many and fundamental. They have todo
with basics: income, food, health, shelter. They occur frequently and are often
interrelated. They defy attempts at self-help, because they involve laws, regula-
tions and processes of overwhelming complexity.

To deal with these problems the poor need the assistance of those to whom
our system of justice responds best: lawyers. They need legal assistance which
is accessible, and which is free. Poverty-level incomes, by definition, are too
small to provide adequate food, clothing and shelter. They cannot afford to pay
for legal assistance.

Assurances of equal access to justice appear to the poor to be meant for
others. Their experience in the pursuit of justice has been frustration, loss of
dignity and all too often denial. Understandably, their faith in our legal system
has been shaken. The problem carries implications for all in our society. It
concerns the most basic principles of our social and legal order.

Existing free legal services are simply not meeting the demand. The supply
of legal services attorneys, paralegals and support staff, and the distribution of
legal services offices, leaves most of the poor with far too little access to the
system and for many, none atall. The private bar has done a very commendable
job of trying to fill this gap, but clearly needs to do more and must do all it can.
However, an increased effort on the part of the private bar alone cannot do the
job.

No single entity can solve the problem. There must be a coordinated effort
between the public, the practitioners and the private sector. The broadly based
Legal Needs Commission has completed its research, has made findings of fact,
has developed recommendations, and presents an Action Plan to turn those
recommendations into reality.

Our most basic recommendation is addressed to all members of society, as
the beneficiaries of its universal, yet unrealized, guarantee of equal access to
justice. It speaks to the absolute necessity of directing greatly increased funds
to the provision of civil legal services for the poor. The major part of these funds
must come from the tax dollars which represent the public commitment to our
system of government and to the statement in Article | of the Maine Constitution,
“[that all persons] shall have remedy by due course of law; and right and justice
shall be administered freely and without sale, completely and without denial,

promptly and without delay.”
&’- = ‘57*“/“——%

'Edmund S. Muskie
Chairman

Let us not forget that when
we began this experiment in
government we did not
instantly achieve an equal
chance for every member of
our society, but we did
promise to work toward i.
Edmund S. Muskic

May |, 1989
Augusta, Maine
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B. The Problem of Referral

Many of the poor, and social service providers as well, report being shunted
fromone legal services provider to another, because of either financial eligibility
problems or case priorities. In particular, with regard to the Volunteer Lawyers
Project, there was universal expression of concern at the difficulty of reaching
the Project’s central referral office by telephone. Although 1,500 private
attorneys have agreed to take up to three pro bono cases per year as members of
the Project’s statewide panel, fewer than 900 cases were referred in 1988. The
Project is thus operating at about 20% of capacity.

FINDING: The present decentralized referral system of legal services
providers creates confusion and may result in some individuals being
unable to obtain services. The intake system for the Volunteer
Lawyers Project prevents the present capacity of the Project from
being fully utilized and will be totally inadequate if the capacity is
increased.

RECOMMENDATIONS:

(1) Insure a coordinated statewide intake and referral system linking all
legal service providers in the state.

(2) Increase the capacity of the Volunteer Lawyers Project, or develop a
new mechanism, to utilize effectively the substantial commitment of
the private bar to deliver pro bono legal services.

C. Expanded Use of Paraprofessional Assistance

Many problems for which the poor seek legal assistance do not necessarily
require the services of a lawyer. For example, in a court house a trained lay
assistant could explain procedures and assist individuals in pro se representation
in small claims matters or other relatively uncomplicated proceedings. Trained
assistants in the offices of governmental agencies which deal with the poor
could provide guidance through the regulatory maze surrounding most benefit
programs. Paralegals could be trained to provide court representation in small
claims and other less complex matters and could give advice and draft papers
in many situations, provided that the boundaries of the unauthorized practice
of law were made clear.

FINDING: Paralegals and other nonlawyers are not sufficiently used
to provide legal assistance in situations where either a lawyer is
unavailable or a lawyer’s services are not required or are not economically
feasible,
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RECOMMENDATIONS:

(1) Develop a system of non-lawyer legal assistants based in court houses
and relevant governmental offices to guide people who need help in
dealing with forms and procedure.

(2) Develop licensure guidelines to permit the supervised practice of law by
legal paraprofessionals, including client counseling and court repre-
sentation in routine legal matters or particular types of cases.

D. Barriers to Access

In some areas of the state, where French is the primary language for many
individuals, language may be a barrier to obtaining legal services if sufficient
bilingual staff are not employed. Asian languages present even more difficult
interpretation problems. Similarly, interpretation may be necessary for hearing-
impaired individuals. People with other handicaps and disabilities represent a
special problem. Poor households in Maine with a disabled member experience
more legal problems than do households without a disabled member and
receive more legal assistance. Provisions to assure access for these individuals
range from making sure that all legal services offices are accessible for handicapped
persons to providing special transportation for disabled clients or making it
possible for legal services personnel to make “house calls.” Social services
agencies and volunteer organizations can assist in overcoming these barriers.

FINDING: Poor people who do not speak English or are hearing
impaired or otherwise handicapped have special problems of access to
legal assistance.

RECOMMENDATION:

(1) Improve access to legal assistance for persons with language, hearing,
and other disabilities, enlisting help from social service agéncies and
volunteer organizations.

E. Legal Assistance for the Near Poor

Testimony at the public hearings indicated that there are numerous individuals
whose economic status renders them ineligible for free legal assistance from
Pine Tree and the Volunteer Lawyers Project. Legal Services Corporation
regulations, as well as scarce resources, require these agencies to enforce
income limitations on the delivery of their services. Even though Legal Services
for the Elderly, Inc. has noincome limitations, its services, limited to age-eligible
individuals, are concentrated on the elderly poor. Poor clients referred to
private lawyers by the Maine State Bar Association’s Lawyers Referral Service
must, like all others, pay a $15.00 referral fee and a full fee after the initial
consultation; the near-poor cannot afford to do so. There is no system of
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graduated fees based on income, and establishment of such a system might
present problems under present rules of professional responsibility and antitrust
regulations. Many individuals who are income-ineligible thus may be less able
to obtain legal assistance than those who meet eligibility standards.

People need confidence that * FINDING: There is no satisfactory provision of legal services for the
near poor and others who are ineligible for free legal services but who

0
they can go to a lawyer cannot afford to pay the full fees for private legal assistance.

without the element of fear
that they will not be able RECOMMENDATION:

to pay. (1) Develop ways to meet the legal needs of individuals not eligible for free
legal services, such as sliding fee scales.

The Problem of Awareness:
The Poor, the Professions, the Public

A. The Poor

Less than one-third of the respondents to the telephone survey were aware
of the availability of free legal services in Maine. It was also clear from
information gathered for the Study that the legal problems of the poor and their
need for legal assistance were directly related to their lack of information and
knowledge about legal rights and responsibilities and about the way our system
of law and justice works. In addition to the legal problems that such lack of

3 knowledge may create or exacerbate, it also brings a sense of confusion, of
- powerlessness and of frustration, undermining confidence and the motivation
ht to try to resolve problems, whether independently or with assistance. The
ultimate result is to destroy faith in the underlying fairness of our system.

FINDING: The poor need better information about the legal assistance
available to them. They also need a better understanding of their
rights and responsibilities, of our system of law and justice, and of the
means of dealing with that system.

RECOMMENDATION:

(1) Designand initiate a comprehensive statewide educational program to
provide for the poor and other vulnerable persons a better understanding
of their rights and their responsibilities, of the way our system of law and
justice works, of the skills for dealing with that system, and of the legal
assistance available to them.
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B. The Professions and the Public

Many of those in the legal system have little knowledge of or sensitivity to the
conditions of poverty. There is no program of continuing legal or judicial
education which endeavors to fill these crucial gaps of knowledge and experience.
Similarly, providers of social services to the poor often do not recognize
problems as legal and are often unaware of sources of legal assistance. Again,
no program of relevant professional education exists. Legal services providers,
who logically might best provide this training to their professional and social
services colleagues, do not have the human or financial resources to do so on
acomprehensive statewide basis. Finally, there is alack of understanding in the
public at large of the fundamental rights and responsibilities which underlie our
legal and political system, a lack of understanding of how that system works,
and a failure to realize the need for adequate legal assistance for the poor.

FINDING: Many lawyers, judges, court personnel, other public
officials, social service providers, law students and others with whom
the poor deal have inadequate knowledge and understanding of the
conditions of the lives of the poor, their social as well as legal
problems, and theirneeds. The public at large lacks understanding of
the functions of law and the legal system in our society, particularly
as they affect the poor.

RECOMMENDATIONS:

(1) Design and initiate educational programs that will provide lawyers,
judges, court personnel, other public officials, law students, and others
with whom the poor deal with adequate knowledge and understanding
of the conditions of their lives, their problems, and their needs.

(2) Design and initiate educational programs that will assist social services
providers to recognize legal problems and make them aware of available
legal assistance and the means of obtaining it.

(3) Encourage and strengthen the legal education component of public
education at all levels statewide, including adult education both within
and outside the educational system, and develop a comprehensive
program to raise public awareness of the need for adequate civil legal
services for the poor.

13
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Funding for Legal Services
A. Funding Needs and Sources

Many of the recommendations of the Commission require significant additional
funding. While some recommendations call primarily for increased volunteer
commitment and for coordination among agencies and institutions, others
involve substantial additions of personnel and support. The most basic
conclusion of the Study is that even with the maximum commitment of the
private bar to unpaid pro bono legal representation of the poor, the total legal
needs of the poor can only be met by major increases in the number of paid
attorneys employed by statewide legal services providers and the addition of
necessary supporting staff and facilities.

While no total cost to meet these needs has been calculated, the magnitude
may be judged from the fact that the present annual operating cost of a typical
legal services office staffed by three lawyers, one paralegal and two secretaries is
about $200,000, using as the salary component of this cost 1988 competitive
starting salary rates of $25,000 for lawyers, $16,000 for paralegals and $14,000
for legal secretaries. In discussion of Finding 4A, it was suggested that, even
with the bar providing pro bono service, the equivalent of 232 salaried legal
services lawyers would be necessary to meet Maine’s present unmet legal need.
At entry level salary costs, the annual cost for these additional lawyers would
be about $5,800,000. Staff, fringe benefits, equipment, office expense, and
space to support these lawyers would amount to at least an additional $6,000,000
annually. Thus, a funding increase of nearly $12,000,000 per year would be
required to meet the full need.

Between 1980 and 1988, the total funding for legal services in Maine,
expressed in constant 1988 dollars, increased by 7% from $2,512,423 to
$2,689,215, thanks primarily to state legislative appropriations and the Maine
Bar Foundation’s Interest on Lawyer’s Trust Accounts (IOLTA) Program.
This increase is illusory, however. During this same period, the low-income
population of the state increased by 7%. Moreover, with an eight-year increase
in inflation of nearly 44%, Pine Tree, the largest single provider, experienced a
17% budget decrease in 1988 dollars from $2,119,454 to $1,760,430. Pine
Tree's federal funding from the Legal Services Corporation decreased in actual
dollar amounts, not adjusted for inflation, by 4.3% from $1,404,274 to $1,342,515.
Additional funds during the years 1980-1988 for Legal Services for the Elderly
and the Volunteer Lawyers Project have made a major contribution to meeting
the legal needs of Maine's poor. Nevertheless, Pine Tree is the statewide, full-
service provider of legal services, handling 55% of the total caseload of the four
principal providers, 38% of their extended representation/litigation caseload,
and 56% of the litigated cases. Secure funding for Pine Tree's work is essential.

In 1988, there were four basic funding sources for civil legal services for
the poor in Maine.
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Source Amount

1. Federal Funds

Legal Services Corporation $1,498,446
Other (Older Americans Act, Law School grants) 210,379
TOTAL $1,708,825 $1,708,825

2. State Funds

Direct legislative appropriation 90,000
Other (grants, contracts, University funds) 485,624
TOTAL $575,624 575,624

3. IOLTA - Maine Bar Foundation
TOTAL 202,447

4. Private Contributions

Board of Overseers checkoff 19,953
United Way 45,371
Other (est. LSE space, donations) 40,000
TOTAL 105,330 105,330

GRAND TOTAL $2,592,226

(An additional $96,989 was primarily attorneys’ fees and interest.)

New funding for legal services must be obtained from these four major
sources. Primary responsibility must continue to rest with federal and state
government, because, above all, we must recognize that meeting the needs of
the poor forcivil legal servicesis a public responsibility. Nevertheless, significant
additional resources may be realized from the other two funding sources. The
Maine Bar Foundation presently administers a voluntary [IOLTA program and
a voluntary Board of Overseers dues checkoff program. A comprehensive
IOLTA program and a negative dues checkoff system would significantly
increase funds from those sources. The Maine Bar Foundation could then
reexamine its funding priorities to make sure that it is directing the maximum
possible resources to provision of legal services to the poor. Finally, the
philanthropic community in Maine has barely been reached through individual
fundraising efforts of Pine Tree, Legal Services for the Elderly, and the Law
School. A concerted development effort among all providers, led by the Bar
Foundation, could also be a significant additional source of funds.

15
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FINDING: Thereis inadequate funding to maintain even aminimum
level of legal services to the poor in Maine. Substantial new resources
must be directed to the support of legal services, with the burden of
those resources equitably apportioned between federal and state
government and the private sector.

RECOMMENDATIONS:

(1) Through the Maine Congressional delegation and the President of the
United States, seek to increase substantially federal appropriations for
programs providing legal services to the poor.

(2) Increase the annual state legislative appropriations for publicly funded
legal services providers.

(3) Establish a negative dues check-off on the Board of Overseers of the
Bar’s annual attorney registration statement with the proceeds to be
applied to the provision of civil legal services for the poor.

(4) Establish a coordinated approach to soliciting the Maine philanthropic
community for the support of legal services to the poor.

(5) Convert the voluntary IOLTA program to a comprehensive program.

(6) Reallocate resources of the Maine Bar Foundation to provide more
support for direct legal services to the poor.

Implementation of the Legal Needs Study
A. Implementation Mechanism

If Maine’s response to the legal needs of the poor is to be significantly
improved, the recommendations contained in this report must be implemented
as soon as possible. The Maine Bar Foundation has substantial facilities,
resources, staff and volunteer capacity, as well as a mission to support legal
services for the poor. Therefore, the Maine Bar Foundation would be an
appropriate body to carry forward the implementation effort. Each agency with
responsibility for some aspect of the process for meeting the legal needs of the
poor must be involved in the planning and execution of the Study’s
recommendations and must be prepared to carry out its own responsibilities.

FINDING: If the Report of the Maine Commission on Legal Needs
is to have significant effects, a body must be established to oversee its
implementation in accordance with a detailed action plan.

16
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RECOMMENDATIONS:

(1)

(2)

The Maine Bar Foundation should assume responsibility for continuing
oversight and implementation of the Commission’s recommendations,
including support for increased public funding and should assure a
broad participationin this effort by the agencies and interests composing
the Commission.

The various involved governmental and bar agencies should carry out
the implementation responsibilities as described in the Action Plan.
The Maine Bar Foundation should solicit annual reports on the
implementation process from action agencies as appropriate.

Poor people living outside
cities where legal service
offices are located are
substantially less likely to
obtain legal assistance.

17




Action Plan

On the basis of the Maine Legal Needs Study, Findings and Recommendations
which are the result of the Study, the Commission’s Action Plan identifies
specific steps to be taken to bring about change. The assignment of specific
steps to particular agencies and organizations reflects the Commission’s view as
to where principal responsibilities lie. Many steps clearly require cooperative
efforts. A systematic, coordinated approach must link all of the organizations
and their specific responsibilities.

It is the Commission’s goal to have the Action Plan fully implemented by
May 1, 1995.

Action by the President, U.S. Congress and Legal Services
Corporation

* [ncrease substantially federal appropriations for such purposes as:

Increasing the number of lawyers and staff in the legal service agencies
serving the poor in Maine.

Increasing the number and distribution of legal service offices in Maine.

Creating an opportunity for the legal service providers to contract with
private attorneys to provide free or reduced fee legal services in those
areas which cannot be adequately served by the legal service offices or
the Volunteer Lawyers Project.

* Establish a loan forgiveness fund to enable law school graduates who
undertake civil legal work for the poor in the public sector to repay federal
educational loans.

* Encourage all government law agencies to adopt an express policy, to be
communicated on at least an annual basis to all lawyers, encouraging
government lawyers to provide pro bono legal services.

Action by the Governor and the Maine State Legislature

* Increase substantially the annual state legislative appropriations for
publicly funded legal services providers for such purposes as:

Increasing the number of lawyers and staff in the legal service offices
serving the poor.

Increasing the number of locations where free legal services are available
to the poor.

* [n cooperation with the Supreme Judicial Court develop legislation to
create a system of court appointed counsel in certain civil cases.
* Encourage all government law agencies to adopt an express policy, to be
communicated on at least an annual basis to all lawyers, encouraging
18 government lawyers to provide pro bono legal services.
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Develop legislation to create a system of non-lawyer legal assistants based
in courthouses and relevant governmental offices to guide people who
need assistance in dealing with forms and procedure.

Establish a revolving fund to cover costs and expenses, other than
lawyers’ fees, for poor clients in complex litigation.

Establish a public interest fellowship program to subsidize law student
internships in legal services offices.

Establish a loan forgiveness fund to enable law school graduates who
undertake civil legal work for the poorin the public sector to repay private
and state guaranteed educational loans.

Action by the Maine Supreme Judicial Court

Require all lawyers to report annually to the Board of Overseers of the Bar
their unpaid professional service devoted to direct representation of the
poor or volunteer work for organizations providing such representation,
or financial contributions made in lieu of such services to a legal services
provider serving the poor.

In cooperation with the Legislature develop legislation to create a system
of court appointed counsel in certain civil cases.

Develop guidelines for licensure to permit supervised practice of law by
legal paraprofessionals, including client counseling and representation in
court in routine legal matters or particular types of cases.

Convert the voluntary IOLTA program to a comprehensive program.
Establish a negative dues check-off on the annual attorney registration
statement with the proceeds to be applied to the provision of civil legal
services to the poor.

Action by Legal Service Provider Programs

Seek funds to increase the number of locations where legal services are
available to the poor and improve their distribution in the State.

Seek funds to increase the number of lawyers employed or retained by
legal services providers in Maine and to provide adequate paralegals,
support staff, facilities, and equipment to support them.

In conjunction with the Maine Bar Foundation, develop a system of
contracting for legal services with members of the private bar to provide
free or reduced-fee legal services in those areas which cannot be adequately
served by the legal services offices or the Volunteer Lawyers Project.
Develop a system of non-lawyer legal assistants based in courthouses and
relevant governmental offices to guide people who need assistance in
dealing with forms and procedure.

Improve access to appropriate legal services personnel for persons with
hearing and language barriers and other disabilities, enlisting the help of
appropriate social service agencies and volunteer organizations.

19
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® Seek funds to increase salaries, wages, and benefits for legal services
attorneys, paralegals and support staff to levels adequate to attract and
retain qualified individuals.

* Coordinate and increase the efforts of legal service providers and other
organizations in the area of systemic change, including legislative advocacy
as permitted by funding agencies.

® Assess areas of common concern to all legal service providers in order to
maximize the use of public funds, developing a coordinated approach to
the delivery of legal services.

* In cooperation with the Maine Bar Foundation, insure a statewide
coordinated intake and referral system linking all legal service providersin
the state.

Action by the Private Bar

* Encourage all lawyers licensed and registered for active practice in Maine
to contribute a minimum of 25 hours per year of unpaid professional
service to direct representation of the poor or to volunteer work for
organizations providing such representation or, in lieu of such service, to
make an appropriate financial contribution to a legal services agency
providing civil legal services to the poor.

* Study ways of increasing the pro bono participation of the private bar in
the provision of legal services to the poor, including (a) increased recognition
of pro bono work and (b) the establishment of a requirement of a specific
amount of pro bono representation or an appropriately measured financial
contribution in lieu thereof, (c) establishment of a mentor program to
encourage each lawyer to contribute 50 hours of pro bono representation
of the poor during the first year of admission to the bar, with certification
at the end of the year.

* Increase the number of continuing legal education programs on poverty
law issues and offer them at a reduced or no fee for legal services and pro
bono attorneys.

* Encourage private attorneys, including those in major law firms, to work
with legal services providers as co-counsel in class actions and major law
suits seeking systemic change.

* Develop ways of meeting the legal needs of individuals not eligible for free
legal services, such as sliding fee scales.

* Encourage law firms, corporate legal departments and government law
agencies, to adopt express pro bono policies giving the same respect, the
same credit for time spent, the same attorney and support resources to the
provision of legal services for the poor, as are allotted to fee-generating
matters or statutory responsibilities.
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Action by Maine Bar Foundation

Assume responsibility for continuing oversight and implementation of
the Commission’s recommendations, including support for increased
public funding for legal services, and assure a broad participation in such
efforts by the agencies composing the Commission.

Increase the use of paralegals and other non-lawyers in providing legal
servicesthroughtheVolunteer Lawyers Project oranother probono agency.
Increase the capacity of the Volunteer Lawyers Project, or develop a new
mechanism, to utilize effectively the commitment of the private bar to pro
bono legal services.

Establish a coordinated approach to soliciting the Maine philanthropic
community for the support of legal services to the poor.

Prepare a proposal to convert the voluntary IOLTA program to a
comprehensive program.

In cooperation with the legal service providers insure a statewide coordinated
intake and referral system linking all legal service providers in the state.
In conjunction with the legal service providers, develop a system of
contracting for legal services with members of the private bar to provide
free or reduced fee legal services in those areas which cannot be ade-
quately served by legal services offices or the Volunteer Lawyers Project.
Reallocate resources of the Maine Bar Foundation to provide more
support for direct legal services to the poor.

Action by the University of Maine School of Law

Expand the scope of for-credit clinical programs and the number of
students participating in them at the University of Maine Law School.
Design and initiate a comprehensive statewide educational program to
enable the poor and other vulnerable persons to gain a better under-
standing of their rights and their responsibilities, of the way our system of
law and justice works, of the skills for dealing with that system, and of the
legal assistance available to them.

Design and initiate educational programs that will train social services
providers to recognize legal problems and make them aware of available
legal assistance and the means of obtaining it.

Design and initiate educational programs to enable law students, lawyers,
judges and others with whom the poor deal to gain adequate knowledge
and understanding of the problems, and needs of the poor and of the
conditions which characterize their lives.

Encourage and strengthen the legal education component of public
education at all levels statewide, including adult education both within
and outside the educational system, and develop a comprehensive program
to raise the awareness of the public regardmg the need for adequate civil
legal services for the poor.
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