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J. David Canarie, Jr.

A member of the Maine and Massachusetts bars since 1981, Dave Canarie has had an
ongoing involvement in corporate ethics and legal training. He led an international task
force that designed a Code of Conduct that was recognized in the book 80 Exemplary
Ethics Statements by University of Notre Dame professor Patrick E. Murphy. He also
designed and implemented corporate ethics training programs in conjunction with the
Institute for Global Ethics, the Ethics Resource Center and Boston University Graduate
School of Business. Mr. Canarie has spoken at conferences on financial services law co-
sponsored by Prentice Hall and Fordham Law School (in New York, Washington, DC,
Los Angeles and San Francisco), the Hartford Tax Institute (Washington, DC) and
various other groups nationwide. He recently launched CLE Maine to provide ethics
training courses for Maine lawyers.

Mr. Canarie’s practice has focused on legal issues confronting the insurance and financial
services industries and, recently, on the impact of technology on those sectors. He is
currently Assistant Vice President and Senior Counsel for UNUMProvident Corporation.

Dave graduated from Boston University School of Law where he was Editor-in-Chief of
the American Journal of Law & Medicine and Director of Intercollegiate Debate at the
Massachusetts Institute of Technology. He is President of the board of directors of the
Community Television Network.
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MAINE SUPREME JUDICIAL COURT Reporter of Decisions
Decision: 1999 ME 196 :

Docket: Cum-98-484
Argued: February 1, 1999
Decided : December 28, 1999

Panel: WATHEN, C.J., and CLIFFORD, RUDMAN, DANA, ALEXANDER and CALKINS, JJ.

SUSAN W. COREY
V.

NORMAN, HANSON & DETROY et al.

CLIFFORD, J.

[11] Susan W. Corey appeals from a summary judgment (Cumberland
County, Cole J.) entered in favor of the defendants. The court concluded
that Susan failed to establish the necessary elements to establish
malpfactice in her action brought against the law firm of Norman, Hanson &
DeTroy and the accounting firm of Dawson, Smith, Purvis & Bassett, P.A.
(referred to collectively as NH&D). Susan contends that the trial court
erred in basing its decision to grant a sumrﬁary judgment on what it
concluded was an insufficient statement of material facts filed by Susan
pursuant to M.R. Civ. P. 7(d)(2). Susan also appeals from an order (Saufley,
J) requiring her attorney to return to the attorney for NH&D a document
that the trial court found to be privileged. She contends that the court
erred in finding that an inadvertent disclosure of a privileged document

does not constitute a waiver of the attorney-client privilege. We affirm both
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the summary judgment and the court’s order regarding the privileged
document.

[12] In the spring of 1995, Susan retained attorney Peter DeTroy of
NH&D to represent her in divorce proceedings against her then
husband John B. Corey, a dentist specializing in periodontics. DeTroy hired
Dawson, Smith, Purvis & Bassett, P.A., certified public accountants, to value
assets of the marital estate and to assist in distinguishing between marital
and nonmarital property for purposes of the divorce. The parties agreed
that John Corey’s dental practice was marital property. DeTroy stipulated to
the $37,700 valuation of the dental practice proposed by John’s attorney.
No formal appraisal of the dental practice was conducted by DeTroy or the
accountants he hired. The divorce was finalized in March of 1996. In the
divorce judgment, the stipulated value of the dental practice was accepted
by the court! and the practice was set aside to John. More than $1.6 million
in marital property was awarded to Susan. In addition, John was ordered to
pay his former wife alimony in excess of $300,000 over ten years.

[13] In January of 1997, Susan filed a complaint in the Superior Court
charging NH&D with professional negligence. Susan alleged that NH&D had
a duty to represent her “with reasonable care, skill and diligence possessed
and exercised by the ordinary attorney in similar circumstances” and a duty
to maximize her property distribution by “diligently consider[ing] and
valufing] all marital assets.” According to Susan, NH&D breached that duty

by failing to obtain an independent valuation and by stipulating to the

1. The court actually valued the dental practice at $37,670.
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$37,700 valuation of the dental practice. This breach, Susan alleges,
“‘caused the dental pf‘actice, a valuable marital asset, to be seriously
undervalued,” thereby resulting in a property distribution to Susan “of
substantially less value than that to which she was entitled.” The $37,700
figure to which NH&D stipulated was the value of the dental and business
equipment less debt, and did not account for the good will of the dental
practice, which, Susan contends, has a substantial value.

[14] After extensive discovery, NH&D filed a motion for a summary
judgment, contending:

As a matter of law, [Susan Corey] cannot prove any set of facts

under which [NH&D] may be liable to [Susan], because [Susan]

has no evidence that any act or omission by [NH&D] was the

proximate cause of any alleged damage to [Susan].2
In its M.R. Civ. P. 7(d)(1) statement of material facts supporting its motion
for a summary judgment, NH&D included excerpts from the deposition
testimony of Susan’s designated legal expert, Robert Nadeau, that reflected
his reluctance to offer an opinion on proximate causation. Paragraphs 4 and

5 of NH&D's Rule 7(d)(1) statement read as follows:

4. Plaintiff has designated Robert M. A. Nadeau, Esq. as an
expert in this case. Mr. Nadeau is an attorney. . . .

5. Mr. Nadeau was specifically asked if he was prepared to
testify as to issues of proximate cause. He clearly and
unequivocally stated that he was not:

Q: When you expressed the opinion that has now been
refined, I guess I would describe it — when you
express that opinion in court, do you also intend to
express an opinion as to whether or not the claimed
failure to do whatever it is you say my client

2. Dawson, Smith, Purvis & Basset, P.A. joined in the motion for summary judgment.



[Defendant NH&D] should have done was the
proximate cause of anything?

A: I can't make a conclusion with respect to proximate
cause. That is a conclusion for the judge or the jury
to make when they hear all the facts. Again, I am not
privy to all the facts.

Q: You're not going to offer any opinion as to whether
or not some conduct on the part of [Defendant
NH&D] was the proximate cause of some damage to
Mrs. Corey?

A: I am not aware that I have been asked to do that, no.
[15] In her opposition to NH&D’'s motion for a summary judgment,
submitted pursuant to Rule 7(d)(2), Susan relied on different excerpts from
Nadeau's deposition testimony:

Q: Have you . . . ever been asked by Mr. Waxman to evaluate
the settlement proposal that was advanced but ultimately
not accepted by Ms. Corey?

A: I may—I believe 1 was asked to offer an opinion as to
causation based on certain hypothetical information
presented to me by him, but I was, to the best of my
recollection, never asked to make any kind of comparisons
as to—or concerning the actual settlement versus
alternatives in the absence of the hypotheticals presented
to me.

Q: What hypothetical was presented to you?

Q: All right. Well, you take your time [in finding the letter that
presented the hypothetical, if there was one] because I want to
know what if anything, you were asked to assume in the
hypothetical and then we'll move from there under what
conclusion, if any, you expressed.



Q: As best you can recall [not finding the hypothetical in the
correspondence], describe the hypothesis that you believe
was presented to you.

A: I believe it was as simple as something to the effect of
assuming that Attorney DeTroy had failed to advise
Ms. Corey regarding the appropriateness of obtaining a
business valuation of the dental practice and, in particular,
the value of goodwill of the practice and assuming that we
can establish through an expert witness that that omission
had significant value to Ms. Corey, would you have an
opinion regarding whether such failure to advise the client
to obtain a complete business valuation of the practice
would be the proximate cause of whatever losses his
expert could establish . .. .

Q: Basically the hypothesis was if he had gotten one, would it
have made a difference?

Assuming that he could establish through an expert—

Right.

A: —there was an economic loss. It was basically a causation
type.

Q: And your answer to that was you couldn't express that opinion,
right?

A: No. My answer was assuming that you could establish there

would have been a loss, that, yes, I could—I would offer an
opinion that failure to advise a client—you could also establish
that there was, in fact, such a failure to advise—proximately

caused that loss.
[6] The Superior Court entered a summary judgment in favor of
NH&D based on Susan’s failure to present sufficient evidence of any loss that
was proximately caused by negligence on the part of NH&D. Therefore, the

court concluded, her claim for damages was overly speculative. Susan has

appealed from that judgment.



I. SUMMARY JUDGMENT

[17] We review the entry of a summary judgment “for errors of law,
viewing the evidence in the light most favorable to the party against whom
the judgment was entered.” Rodrigue v. Rodrigue, 1997 ME 99, { 8,
694 A.2d 924, 926, quoted in Denman v. Peoples Heritage Bank, Inc.,
1998 ME 12, § 3, 704 A.2d 411, 413. A summary judgment is properly
entered if

the pleadings, depositions, answers to interrogatories, and

admissions on file, together with the affidavits, if any, referred to

in the statements required by Rule 7(d) show that there is no

genuine issue as to any material fact set forth in those

statements and that any party is entitled to a judgment as a

matter of law.

M.R. Civ. P. 56(c). “To survive a defendant's motion for a summary
judgment, a plaintiff must produce evidence that, if produced at trial would
be sufficient to resist a motion for a judgment as a matter of law.” Rodrigue,
1997 ME 99, | 8, 694 A.2d at 926, quoted in Prescott v. State Tax Assessor,
1998 ME 250, 1 4, 721 A.2d 169, 171.

(8] M.R. Civ. P. 7(d)(1) requires that “upon any motion for summary
judgment there shall be annexed to the motion a separate, short and concise
statement of the material facts, supported by appropriate record references,
as to which the moving party contends there is no genuine issue to be
tried.” Id. Likewise, Rule 7(d)(2) requires a party opposing a summary

judgment to file “a separate, short and concise statement of the material

facts, supported by appropriate record references, as to which it is
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contended that there exists a genuine ’issue to be tried.”3 See
M.R. Civ. P. 7(d)(2). In determining whether to grant or deny a motion for a
summary judgment, the trial court “is to consider only the portions of the
record referred to, and the material facts set forth, in the Rule 7(d)
statements.” Handy Boat Serv., Inc. v. Professional Servs., Inc., 1998 ME
134, 1 12, 711 A.2d 1306, 1310, quoted in Prescott, 1998 ME 250, 5,
721 A.2d at 172. The statement of material facts requirement of Rule 7(d)
is designed to force litigants to narrowly frame their summary judgment
contentions, enabling the court to decide a summary judgment motion
without engaging in an exhaustive review of the record. See Gerrity Co., Inc.
v. Lake Arrowﬁead Corp., 609 A.2d 293, 295 (Me. 1992); see also Maine
Mut. Fire Ins. Co. v. Grant, 674 A.2d 503, 505 n.2 (Me. 1996) (citing M.R.
Civ. P. 7 advisory committee’s note to 1990 amend., Me. Rptr., 563-575
A.2d LXXIII).

[19] To defeat NH&D’s motion for é summary judgment, Susan was
required to include in her Rule 7(d)(2) statement of material facts
references to the record to establish the existence of any element of her
cause of action for which she bears the burden of proof at trial and for which
NH&D asserted there is no genuine issue of material fact. We have stated

generally that to resist a summary judgment motion “a plaintiff must

3. Rule 7(d)(2) further provides:

All material facts set forth in the statement required to be served by the moving
party, if supported by appropriate record references, will be deemed to be
admitted unless properly controverted by the statement required to be served by
the opposing party. :

M.R. Civ. P. 7(d)(2); see also Guiggey v. Bombardier, 615 A.2d 1169, 1171 (Me. 1992).

10
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establish a prima facie case for each element of his cause of action.” Barnes
v. Zappia, 658 A.2d 1086, 1089 (Me. 1995). By that statement, however, we
do not intend that a plaintiff must establish in the written material filed in
opposition to a motion for summary judgment a prima facie case for those
elements of the cause of action not challenged by the defendant. Cf. Binette
v. Dyer Library Ass'n, 688 A.2d 898, 903 (Me. 1996) (holding that where
defendant moved for a summary judgment and did not contest the first
element that plaintiff was required to prove, it was assumed that the plaintiff
had established a prima facie case for that element). A defendant moving for
a summary judgment has the burden to assert those elements of the cause of
action fof which the defendant contends there is no genuine issue to be
tried. “[A] party seeking summary judgment always bears the initial
responsibility of informing the . . . court of the basis for its motion.” Celotex
Corp. v. Catrett, 477 U.S. 317, 323 (1986).4

[10] To prove attorney malpractice, a plaintiff must show: (1) a
breach by the defendant of the duty owed to the plaintiff to conform to a
certain standard of conduct; and (2) that the breach of that duty proximately
caused an injury or loss to the plaintiff. See Steeves v. Bernstein, Shur,
Sawyer & Nelson, P.C., 1998 ME 210, 9 12, 718 A.2d 186, 190. NH&D's
Rule 7(d)(1) statement was directed at the lack of a genuine issue of

material fact in one element of Susan’s legal malpractice claim, namely,

4. In Celotex, the Supreme Court was interpreting the requirements of Fed. R. Civ. P.
56(c). See Celotex, 477 U.S. at 322. Our summary judgment rule is almost identical, but with
the additional requirements in M.R. Civ. P. 7(d), which make clearer the burden of a party
moving for a summary judgment. See M.R. Civ. P. 56.

11
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proximate causation. Accordingly, in order to avoid a summary judgment
being entered against her on NH&D's motion, Susan was required to
establish a prima facie case only on proximate causation. In granting a
summary judgment in favor of NH&D the trial court concluded that Susan
failed to present sufficient evidence of loss proximately caused by NH&D’s
conduct. It based that conclusion, in part, on the failure of Susan to include
in her Rule 7(d)(2) statement of material facts any evidence regarding the
good will value of the dental practice of John Corey. Susan concedes that
her 7(d)(2) statement does not contain direct evidence of the value of the
dental practice, but contends that because the focus of NH&D’s Rule 7(d)(1)
statement of material facts in support of its motion for a summary judgment
was proximate causation as opposed to the value of the dental practice itself,
her response, directed at proximate causation, was sufficient.

[111] We agree with Susan that standing alone, the absence of direct
evidence of the valuation of the good will of John's dental practice in Susan’s
Rule 7(d)(2) statement of material facts does not entitle NH&D to a
summary judgment. NH&D raises questions about the validity of the
appraisal of the dental practice by Susan’s expert, and contends that there
was no negligence in accepting the value placed on the practice by John. Its
Rule 7(d)(1) statement of material facts, however, is not grounded on
Susan’s failure to produce any evidence that the good will of a dental

practice can have substantial value,® but rather is focused on proximate

5. We have not determined whether the good will of a professional practice may be
marital property subject to division on divorce. See Lord v. Lord, 454 A.2d 830, 833 nn.3-4
(Me. 1983). The record does contain evidence concerning the value of the dental practice.

12
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causation, and whether Susan could establish that any negligence NH&D may
have committed proximately caused her any loss. Thus, the absence of
direct evidence of the value of John's dental practice in Susan’s Rule 7(d)(2)
statement of material facts is not in and of itself sufficient justification for
the entry of a summary judgment.

[12] That does not end our inquiry, however. NH&D contends that
it is entitled to a summary judgment because Susan has not presented
sufficient evidence of proximate causation, which is essential to proving
professional negligence. NH&D’s Rule 7(d)(1) statement relies on the initial
deposition ‘testimony of Susan’s legal expert, and his statement that he
could not testify as to proximate causation. In Nadeau's further deposition
testimony, however, included in Susan’s responsive Rule 7(d)(2) statement,
Nadeau asserts that he is prepared to testify as to proximate causation.
Nadeau testified that if someone else could establish Susan'’s loss, he would
testify that such loss was proximately caused by NH&D’s failure to advise
Susan to evaluate the good will of the dental practice. Nadeau does not in
any way identify or describe the loss. Even viewing Nadeau's statement most

favorably to Corey, as we must do, see Denman, 1998 ME 12, § 3, 704 A.2d

Susan's expert gave an opinion that the value of the dental practice was in excess of $600,000.
That value, however, is based on the practice as it existed at the end of 1994. At that time the
practice consisted of two dentists with offices in South Portland and Waterville. As NH&D
points out, that partnership has since dissolved, and at the time of the divorce, John was
practicing alone out of the South Portland office. Although it is apparent that Susan’s expert
would be required to update his opinion as to the current value of John's practice, and that he
would be required to convince the fact finder that his testimony was credible, it is clear that the
expert was prepared to testify that the good will of a dental practice can have considerable
value.

13
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at 413, it is insufficient to establish proximate causation in the context of
this case.

[13] In order to avoid a summary judgment on NH&D's challenge to
the sufficiency of Corey’s evidence regarding proximate causation, Susan
must show through expert testimony that the divorce judgment would have
been more favorable to Susan if the value of the dental practice had been
shown to be higher than the $37,700 agreed on by NH&D, i.e., that NH&D's
negligence resulted in the divorce judgment being less favorable to her, see
Schneider v. Richardson 411 A.2d 656, 658-59 (Me. 1979) (discussing
requirement that plaintiff prove a case within a case in order to recover for
legal malpractice in divorce representation).

[114] Susan’s Rule 7(d)(2) statement points to no admissible
evidence to prove it more likely than not that the divorce judgment would
have been more favorable to Susan if the value of the dental practice was
shown to exceed the $37,700 value agreed on by NH&D. Nadeau makes a
general statement that he would testify about proximate cause, but he does
not offer an opinion that fhe trial court would have accepted the higher
value of the dental practice, or that if the court accepted a higher value, it
would have awarded any part of the increase to Susan, or that if it did award
a part of the increase to Susan, such increase would not be offset by a less
favorable award of alimony. Such evidence is essential to Susan’s case, see
Marshak v. Ballesteros, 86 Cal. Rptr. 2d 1, 3-4 (Cal. Ct. App. 1999) (not
enough for plaintiff to allege possibility of a better outcome, but must prove

what the better outcome would have been). The Superior Court correctly

14
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concluded that the lack of expert evidence in regard to a different outcome
absent NH&D's negligence makes “the link between [the negligent act] and
the alleged damage . . . overly speculative.” See also Steeves, 1998 ME 210,
1 13, 718 A.2d at 190. Without a showing that the divorce judgment would
have been different, the factfinder would be compelled to speculate as to
proximate causation, and at a trial NH&D would be entitled to a judgment as
a matter of law. See Webb v. Haas, 1999 ME 74, § 20, 728 A.2d 1261, 1267.
If at a trial NH&D would be entitled to a judgment as a matter of law, it is
entitled to the entry of a summary judgment in its favor. See 1d 1 18, 728
A.2d at 1267. Prescott, 1998 ME 250, 1 4, 721 A.2d at 171.
II. ATTORNEY-CLIENT PRIVILEGE

[115] On February 4, 1997, Michael Waxman, Susan’'s attorney, went
to the office of Harrison L. Richardson, the attorney for NH&D, to view
NH&D's file regarding the Corey divorce. Richardson was not in his office,
but he had told his secretary to photocopy any documents Waxman wished
to have. Inadvertently placed in the boxes of documents available for
Waxman’s review was a memorandum with the phrase “CONFIDENTIAL AND
LEGALLY PRIVILEGED” written at the top of the page. The memorandum is
a summary of a telephone conference between Richardson and DeTroy, the
attorney who represented Susan in her divorce. Waxman requested and
received a copy of the document from a firm secretary without the
knowledge of Richardson. The secretary contacted Waxman later that day to
request the return of the copy of the document. Waxman refused that

request, believing that he did not have an obligation to return the document

15
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because the attorney-client privilege was waived by the inadvertent
aisclosure of the document. He then informed Richardson, in writing, of his
receipt of the document.

[116] The Superior Court granted NH&D’s motion for a protective
order and required Waxman to return his copy of the memorandum to
Richardson and to make no further use of it. An appeal of that ruling is now
before us.

[117] “A party aggrieved by a discovery order ‘must show both that
the trial judge committed error in the discovery ruling despite the
considerable discretion vested in the judge . . . and that the discovery order
affected the outcome of the action to his prejudice.” Jacques v. Pioneer
Plastics, Inc., 676 A.2d 504, 509 (Me. 1996) (quoting 1 Field, McKusick &
Wrbth, Maine Civil Practice § 26.18b at 212 (2d ed. Supp. 1981)).

[118] The purpose of the attorney-client privilege “is to encourage
clients to make full disclosure to their attorneys,” see Fisher v. United
States, 425 U.S. 391, 403 (1976), and “to protect not only the giving of
professional advice to those who can act on it but also the giving of
information to the lawyer to enable him to give sound and informed advice,”
see Upjohn Co. v. United States, 449 U.S. 383, 390 (1981). Any rule
regarding inadvertent disclosures must uphold this underlying purpose.

[119] In ordering the return of the inadvertently disclosed privileged

document, the trial court, adopting the rule first established in Mendenhall

16
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v. Barber-Greene Co., 531 F. Supp. 951 (N.D. Ill. 1982), concluded:
A truly inadvertent disclosure cannot and does not constitute a
waiver of the attorney-client privilege. The issue for counsel and
the court upon a claim of inadvertent disclosure must be
whether the disclosure was actually inadvertent, that is, whether
there was intent and authority for the disclosure. . . . If receiving
counsel understands the disclosure to have been inadvertent, no
waiver will have occurred. Unless receiving counsel has a
reasonable belief that the disclosure was authorized by the client
and intended by the attorney, the receiving attorney should
return the document and make no further use of it.
See id. at 954-55. We agree with the Superior Court and its adoption of the
common sense rule set out in Mendenhall @ See also Kansas-Nebraska
Natural Gas Co. v. Marathon Oil Co., 109 F.R.D. 12, 21 (D. Neb. 1983);
Connecticut Mut. Life Ins. Co. v. Shields, 18 F.R.D. 448, 451 (S.D.N.Y. 1955).
Underlying this rule is the notion that the client holds the privilege, and
that only the client, or the client's attorney acting with the client's express
authority, can waive the privilege. See Succession of Smith v. Kavanaugh,
Pierson & Talley, 513 So.2d 1138, 1143 (La. 1987). The rule focuses on the
intent of the parties to determine whether the disclosure was indeed
inadvertent. See Berg Elecs., Inc., v. Molex, Inc., 875 F. Supp. 261, 263
(D. Del. 1995). The Mendenhall court explained that “if we are serious
about the attorney-client privilege and its relation to the client’s welfare, we
should require more than . . . negligence by counsel before the client can be
deemed to have given up the privilege.” Mendenhall, 531 F. Supp. at 955.
[120] The rule adopted by the Superior Court, which we now adopt, is

consistent with the rule adopted by the American Bar Association’s

17
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committee on Ethics and Professional Responsibility:

A lawyer who receives materials that on their face appear to be

subject to the attorney-client privilege or otherwise confidential,

under circumstances where it is clear they were not intended

for the receiving lawyer, should refrain from examining the

materials, notify the sending lawyer and abide the instructions of

the lawyer who sent them.
ABA Comm. on FEthics and Professional Responsibility, Formal Op. 92-368
(1992); see also ABA Comm. on Ethics and Professional Responsibility,
Formal Op. 94-382 (1994).6

[21] We agree with the Superior Court’s rejection of the alternate
approaches followed by other courts. In one line of cases, an inadvertent
disclosure of a privileged document can amount to a waiver of the privilege if
the client and the client’s attorney did not take adequate steps to prevent
the disclosure. See Gray v. Bicknell, 86 F.3d 1472, 1483-84 (8th Cir. 1996);
see also Hartford Fire Ins. Co. v. Garrey, 109 F.R.D. 323, 331-32
(N.D. Cal. 1985). The Gray approach has been criticized as creating an
uncertain, unpredictable privilege, dependent on the proof of too many
factors concerning the adequacy of the steps taken to prevent disclosure.
See Berg Elecs., Inc. v. Molex, Inc., 875 F. Supp. 261, 262-63 (D. Del. 1995).
Another lline of cases concludes that all inadvertent disclosures of

documents constitute a waiver of the privilege because the information is no

longer confidential. See International Digital Sys. Corp. v. Digital Equip.

6. The Maine Professional Ethics Commission of the Board of Overseers of the Bar, in
Opinion No. 146, has distinguished between situations involving active participation of the
receiving lawyer in the receipt of the documents and those involving the innocent receipt of
such documents through opposing counsel’s inadvertence, and concluded that the Bar Rules did
not prohibit the use of inadvertently disclosed privileged materials. Me. Prof. Ethics Comm'n,
Op. No. 146 (Dec. 9, 1994).

18
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Corp., 120 F.R.D. 445, 449-50 (D. Mass. 1988); 8 John Henry Wigmore,
Evidence in Trials at Common Law § 2325(3) (John T. McNaughton ed.,
1961). Although this approach has been adopted by the United States
District Court for the District of Maine, see Federal Deposit Ins. Corp. v.
Singh, 140 F.R.D. 252, 253 (D. Me. 1992), it takes away from the client the
ability to control when the privilege is waived and discourages
communication between attorneys and clients.

[122] The Superior Court was correct in concluding that there was no
waiver of the privilege, and in ordering the return of the document and
prohibiting the disclosure of its contents.

The entry is:

Order regarding the privileged document is
affirmed; judgment affirmed.

Attorney for plaintiff:

Michael J. Waxman, Esq.

P O Box 375

Portland, ME 04112-0375
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(for Norman, Hanson & DeTroy)
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P O Box 4630
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(for Dawson Smith Purvis & Bassett)



Opinion No. 172
Issued: March 7, 2000

THE PROFESSIONAL ETHICS COMMISSION
OF THE
BOARD OF OVERSEERS OF THE BAR

Bar Counsel has asked the Commission to reconsider its decision in Opinion No. 146 in
light of the recent decision of the Law. Court in Corey v.. Norman, Hanson & DeTroy, 1999 ME
196. In Opinion No. 146, a majority of the Commission determined that it was not a violation of
the Code of Professional Responsibility for counsel to fail to return to opposing counsel an
obviously privileged document inadvertently made available to him by opposing counsel. Upon
facts nearly indistinguishable from those assumed in Opinion 146, the Corey Court upheld a
Superior Court order requiring that the receiving counsel return the privileged document to
opposing counsel. It bears mention that the Commission, in Opinion No. 146, conscious of its
limited and specific jurisdiction ' to interpret Rule 3 of the Bar Rules, based its conclusion on the
absence of any provision in the Code of Professional Responsibility that shifted to the receiving
lawyer the obligation to remedy the negligent failure of opposing counsel to guard against his
own violation of the lawyer-client privilege. In Corey, the Law Court, jurisdictionally
unconstrained, has now pronounced that, as a matter of common law, 2 the obligation to preserve
the lawyer-client privilége is indeed an affirmative obligation shared by adversaries, and that the
privilege cannot be inadvertently relinquished.

Having earlier determined that the Bar Rules furnished no basis for discipline under
analogous facts, the Commission is now confronted with the conundrum of having substantive
law impose upon lawyérs obligations not founded in the Bar Rules. This Commission has long

been reluctant to broaden the concept of conduct “...that is prejudicial to the administration of

! See Maine Manual on Professional Responsibility, Opinion No. 82, at p. 0-291.

2 We assume that since the Court does not cite any provision of the Bar Rules in support of its decision, the opinion
is not based upon an interpretation of the Bar Rules.
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justice...” in violation of Rule 3.2(f)(4). > The source of this reluctance is that the standards of
conduct set forth in Rule 3 of the Bar Rules establish the minimal standards of professional
conduct, for the violation of which the imposition of disciplinary measures is called for. Because
of the risk of discipline, the Commission has eschewed finding conduct to be a violation, which
is merely implicit from the text of the Code. Rather, except where the Law Court has expressly
spoken, * only those prohibitions (and affirmative obligations) which are clear in the Code should
form the basis for imposing discipline upon a lawyer. This contrasts with the “ethical
considerations” accompanying the former ABA Canons of Ethics, which purported to define
higher, aspirational standards of conduct; under the Maine Code, a lawyer cannot be disciplined
for acting in an indecorous manner.

Nonetheless, in the face of a clear holding by the Law Court that an obligation exists to
protect against the consequences of the unwitting failure of opposing counsel to preserve the
lawyer-client privilege, we can find a solid basis for defining at least one aspect of conduct that is
prejudicial to the administration of justice. As the Court pointed out in Corey, the purpose of the
lawyer-client privilege is * to protect not only the giving of professional advice to those who can
act on it but also the giving of information to the lawyer to ehable him to give sound and

informed advice.” *> For this reason, the Commission withdraws its Opinion 146.

* See Maine Manual on Professional Responsibility, Opinion No. 88, at p. 0-309: “...the Commission concludes that
it would be inappropriate to construe the general language of Rule 3.2(f)(4) as if it contained that requirement. In
other words, while it might well serve the ends of justice to require lawyers to disclose client secrets concerning
misconduct of judges or members of administrative tribunals, any such requirements would more appropriately be
imposed by way of amendments to the Bar Rules.”

4 See, for example, State v. Grant, 487 A.2d 627 (Me. 1985).

5 Quoting Upjohn Co. v. United States, 449 U.S. 383, 390 (1981).
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ETHICS OPINION 146

“...[N]ot a violation of the Code fora

Maine attorney to fail to return an obviously
privileged document inadvertently released
by opposing counsel.”

Maine Bar Overseers, Professional Ethics Opinion 1994

rm— 4

ETHICS OPINION 146

\ Double negative wording

N\ Decided under Maine Code of
Professional Responsibility

\ Ethical rule for Maine lawyers until March
2000

No.146 withdrawn....

YTt 5

COREY V. NORMAN, HANSON, DETROY

THE FACTS (PART )...

\ Begins as a divorce case between Dr and Mrs Corey

N\ Morphs into a legal/CPA malpractice case between
Mrs Corey and Norman, Hanson & DeTroy, who
represented her in divorce.

\ During divorce, Mrs. Corey’s attorneys and CPAs
valued Dr. Corey’s dentai practice as worth $37,000.
Divorce finalized.

N\ Mrs. Corey sues Norman, Hanson and her CPAs
for professional malpractice.

Ul gt avi 6

COREY V. NORMAN, HANSON, DETROY

THE FACTS (PART Hi)...

N\ Discovery during the Corey v. Norman, Hanson
malpractice case.

N\ Mrs. Corey’s counsel lawyer goes to the office of
Norman, Hanson’s malpractice defense counsel
to view file regarding divorce decree.

N\ Norman Hanson’s lawyer not there; tells

secretary to copy “any materiais [Mrs. Corey’s
lawyer] wishes to have.”

s v 7

COREY V. NORMAN, HANSON, DETROY

Oh Noooooo........

U ps7m 10
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COREY V. NORMAN, HANSON, DETROY

N\ Inadvertently made “Confidential and Legally
Privileged” document available.

N\ Summary of conference call between Norman
Hanson lawyer and their defense counsel.

N\ Mrs Corey’s lawyer asks for and receives copy of
the document.

COREY V. NORMAN, HANSON, DETROY

FREEZE FRAME...

“The lawyer should represent a client zealously
within the bounds of the law.”

Massachusetts Rules of Professional Conduct, Rule 1.3, Diligence

At wrervE

COREY V. NORMAN, HANSON, DETROY

FREEZE FRAME...

Competing Pressures on Receiving Attorney

¥ Zealous representation.

A we n 9

COREY V. NORMAN, HANSON, DETROY

FREEZE FRAME...
Competing Pressures on Receiving Attorney

¥ “Reasonable care and skill” Maine Rule 3.6(a).

¥ Shall not engage in “conduct prejudicial to the
administration of justice.” maine Rule 3.1(f)(4)

COREY V. NORMAN, HANSON, DETROY

THE SAGA CONTINUES...

\ Disclosing attorney asks for document
back. :

\ Let’s listen to the response...

arearvm

COREY V. NORMAN, HANSON, DETROY

FREEZE FRAME...

Issues for Disclosing Attorney

¥ “Reasonable care and skill” maine Rute 3.6(a).

v “A lawyer shall exercise reasonable care to
prevent partners, employees,associates, and
others whose services are utilized by the lawyer
from improperly disclosing...confidences or
secrets of a client.” maine Rute 3.6(h)(2)

L Mant 3

24




COREY V. NORMAN, HANSON, DETROY COREY V. NORMAN, HANSON, DETROY

AND BACK TO COURT WE GO... THE DECISION...
SJC Analysis

<

\ Disclosing attorney seeks and receives a "
. Purpose of privilege: “to encourage clients to make full disclosure
protective order. Goes to SJC. to attomneys.” Fischer v. US. 425 U.$.391(1976)

<

Truly inadvertent disclosure is not a waiver.

<

The only tion is whether the discl e was truly inadvertent?

<

If inadvertent, it can’t be a walver,

<

Unless lawyer has “r ble belief” discl e was authorized
“recelving attorney should return it and make no further use of it.”

Cur ma v 12 arwsa iz 13

COREY V. NORMAN, HANSON, DETROY ETHICS OPINION 172
SJC Analysis ...continued \ Issued 3/7/2000, 3 months after Corey.
¥ Common sense rule. N Opinion 146 facts “undistinguishable”
v Consistent w/ ABA Ethics Oplinions. from Corey.
¥ Reviewed and rej d other schools of thought

\ Revisit 146 in light of Corey.

<

Privilege belongs to the client, so it can’t be waived
inadvertently. N\ Opinion notes it was “jurisdictionally

Policy standpoint~we want to encourage attomey client constrained” by Maine Bar Rules in 146.
communication.

<

\ No shifting confidentiality burden in
Maine Rules.

cut it v 14 armerve 15

ETHICS OPINION 172 ETHICS OPINION 172
\ Post-Corey “the lawyer-client privilege is...an [Iln the face of a ciear holding by the Law
affirmative obligation shared by adversaries, Court that an obligation exists to protect
and that the privilege cannot be inadvertently against the unwitting failure of opposing
relinquished.” counsel to preserve the lawyer-client
privilege, we can find a solid basis for
\ Since SJC has spoken, OK to apply Bar rules defining at least one aspect of conduct that
beyond “minimatl standards of...conduct.” is prejudicial to the administration of
justice....For this reason, the Commission
withdraws its Opinion 146.
s meazymz 15 aswsarin 16




ETHICS OPINION 172

[1In the face of a clear holding by the Law
Court that an obligation exists to protect
against the unwitting failure of opposing
counsel to preserve the lawyer-client
privilege, we can find a solid basis for
defining at least one aspect of conduct that
is prejudicia! to the administration of
justice....For this reason, the Commission
withdraws its Opinion 146.

ot e v 16

ETHICS OPINION 172

Maine Rule 3.1(f) Other misconduct.
A lawyer shall not:

(4) engage in conduct that is prejudicial
to the administration of justice.

e 372 17

OTHER JURISDICTIONS

Mass Bar Opinion 994.

There is...no definitive authority in this state
with respect to the situation where counsel
herself has mailed a letter containing
confidential information to the opposing side.

OTHER JURISDICTIONS

Mass Bar Opinion 99-4.

Given the conflict among the authorities and
assuming that resisting the request of opposing
counse!l will materially benefit Lawyer’s client,
the Committee is of the view that Lawyer’s ethical
obligation to "represent [his] client zealously
within the bounds of the law,"

Mass. R. Prof. C. 1.3, requires him to reject the
opposing counsel’s request.

kv 18

OTHER JURISDICTIONS

Mass Bar Opinion 994.

Opposing counsel has the option to seek

a court order if he believes that the legal issue
should resolved in his client’s favor, and if he
does so, Lawyer should then argue before that
tribunal that the contents of the letter are not
protected.

OTHER JURISDICTIONS

Florida Ethics Op. 93-3.

An attorney receiving inadvertently disclosed
documents “is ethically obligated to promptly
notify the sender...It is then up to the sender

to take further action.”

Qs wsw rim 18
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OTHER JURISDICTIONS

North Carolina RPC 253, July 18, 1997

\ “A lawyer who receives inadvertently disclosed
documents is required to discontinue reading the
materials fupon realization] they are
subject to the attorney client privilege....”

N\ “This requirement is consistent with a lawyer’s duty
of honesty as well as a lawyers duty to avoid
offensive tactics and treat with courtesy and
consideration all persons invoived in the legal
process.”

OTHER JURISDICTIONS

Oregon Ethics Opinion, 1998-150

\ “A lawyer does not generally have a right to review
a document that opposing counsel fairly claims is
privileged. Doing so may substantiaily prejudice
[the disclosing lawyer’s] client and the administration
of justice.”

N\ “Professionalism, the fundamentals underlying the
Disciplinary Rules, and good sense all support the
conclusion that the correct course for [the receiving
lawyer] is to avoid reviewing the document, inform
[the disclosing lawyer] and return the document.”

Qrmsaryzm 20

OTHER JURISDICTIONS

ABA Com. on Ethics, Formal Opinion 92-368

A lawyer who receives materials that on their
face appear to be subject to the attorney-client
privilege or otherwise confidential, under
circumstances where it is clear they were not
intended for the receiving lawyer, should refrain
from examining the materials, notify the sending
lawyer and abide the instructions of the lawyer
that sent them.

OTHER JURISDICTIONS

ABA Ethics 2000 Commission. Final Report,
Section 26. ‘

N\ A new rule...deals with the currently controversial issue
of the “errant FAX.” It provides that a lawyer who
receives a document, and knows or reasonably should
know that it was inadvertently sent, must promptly notify
the sender....

N\ Beyond this, however, the rule does not attempt to sort
out a lawyer's possible obligations under other law in
connection with examining and using confidential
documents that come into [his or] her possession

through the inadvertence or wrongfui act of another. 22

SCHOOLS OF THOUGHT

SCHOOL #1: Never waived. (Corey et al).

Lk et v 23

SCHOOLS OF THOUGHT

SCHOOL #2: Facts and circumstances.

\ Reasonableness of precautions
\ Time to recognize the error

N\ Scope of the production

\ Extent of the disclosure

\ Overriding interests of fairness and justice
(Amgen v. Hoechst, 190 F.R.D. 287 {D. MA 2000)

Qrws v 24
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SCHOOLS OF THOUGHT
SCHOOL #3: Tough Luck Rule

\ If you release privileged materials--even
inadvertently--it's a waiver of the attorney
client privilege.

curmien v 25

SCHOOLS OF THOUGHT

SCHOOL #3: Tough Luck Rule

Gene Carter, Chief Judge:

“[W]hen a document is disclosed, even inadvertently, it
is no longer held in confidence despite the intentions of
the party and thus, the privilege is lost even if the
disclosure is inadvertent.”

EDIC v, Singh, 140 F,R.D. 252 (D. Me. 1992)

aresazvam 25

SCHOOLS OF THOUGHT

SCHOOL #3: Tough Luck Rule

"If a client wishes to preserve the privilege, it must treat
the confidentiality of the attorney-client communications
like jewels--if not crown jewels.”

In re Sealed Case, 877 F.2d 976, 980 (D.C.Cir. 1989)

The fact that disclosure was inadvertent is "irrelevant....
Granting the motion [to compel return of inadvertently
disclosed privileged materials] would do no more than

seal the bag from which the cat has already escaped.”
Carter v, Gibbs, $09 F2d. 1450 (Fed. Cir. 1990)

ur o ri 26

PRACTICAL ISSUES

PREVENTION

v Label documents
“Attorney Client Communication” etc...

v Different color

¥ Don’t over do it

PRACTICAL ISSUES

PRACTICES

¥ Assume facts and circumstances
{outside of Maine)

¥ Modify nondisclosure agreements

¥ E-mail and distribution lists

PRACTICAL ISSUES

SPECIAL RISK FACTORS

¥ Word document templates
¥ More “efficient” workplaces
¥ A “faster” practice of law

v Optical scanning

arwse 27
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CONCLUSION

N\ Questions
N\ Survey

n moat yvm
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