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Exhibit A 
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STATE OF MAINE 

In Senate September 7, 1983 

Whereas, the United States Constitution, Amendment X, 
reserves to the state~ the exercize of the police power to 
protect public health, morals and public safety; and 

Whereas, under the Constitution of Maine, the Legis
lature bears a portion of the responsibility to protect the 
public health, morals and safety; and 

Whereas, the regulation of public utilities is a func
tion of the Legislature; and 

Whereas, in 1913 the Legislature delegated to the Public 
Utilities Commission the regulation of public utilities, 
including those granted monopoly status by Act of the Legis
lature and by operation of other laws; and 

Where.as, the delegation of power to the Public Utili ties 
Commission is limited, with the residual power and duty to 
regulate public utilities remaining in the Legislature; and 

Whereas, the Legislature maintains constant oversight of 
the activities of the Public Utilities Commission and its 
efforts to regulate the public utilities of Maine; and 

Whereas, the Legislature has been informed of the fol
lowing matters: 

1. Recently, the Public Utilities Commission has con
ducted an investigation of matters in connection with the 
false testimony of a specific utility and has proposed to 
order it and several of its officers and employees to show 
cause why it and the officers and employees should not be 
held in contempt for presenting false information to the 
commission, engaging in a series of actions designed to con
tinue to impede the commission's authority and for failing 
to correct that information when its misleading nature 
became known to the utility; 

2. As a result of that investigation, the utility and a 
senior officer of the utility have pleaded guilty in Maine 
courts to the crimes of falsification of physical evidence 
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the regulation of public utilities; 

5. Whether ratepayers' money has been used directly or 
indirectly to affect the regulation of public utilities; 

6. "The ability of the cc,mmiss"ion to properly and thor
oughly investigate, monitor and report on the matters set 
forth above; and 

7. The adequacy of the present laws governing public 
ut:ili ty regulation and elections to properly reveal and 
regulate the political participation of utilities; and be it 
further 

Ordered, that to ca~ry out this investigation, the 
Legislature granf~ to this committee "all the powers and 
authority of a legislative "investigating committee as pro
vided under the Revised Statutes, Title 3, section 162, sub
section 4 ;sect'ion 165, :"subsection 7; and sections 401, et 
seq. The ""c"omrni ttee 'rii"ay hire legal counsel and staff as 
necessary; and be it further ' ' .. __ 

""" "Ordered, that-the committee shall 
including recommended legislation, 
reports and reiomme6ded legislation, 
vening of the 112th Legislature . 

. ~ " . . .. " 

COUNTY: Pe~obscot 

make its final report, 
as well as any interim 

not later than the con-

,,-.. .... ., ." '. -

~ .. """ /(.~;qD AND 
" ~N SEt\JATE CHAMBER 

T"SLED BY SEN,_SEN" PiiAY " 

OF __ --...--...--... __ ~O~F~P~t'~;8~3~sc~~:.r 

Sf? 7 1983: 

(Rep. Vose) C>L I J /! 
SPONSORED BY: __ ~p~//CY~~ __ ~ __ ,~V~~~ __ _ 

TOWN: Eastport IN SENATE 
TAKEN FROM TAB LE ON Monor( 

IIY __ iSfS1Of!;! _ AND 

SEP '( 1983 \ 
.. ,. (t3 - 9 ) <J-l\\'p ------- -' t oi.~ " 

_ _ __ ".:_~ f'.o . .1 se~\ 
SENT DOWN FOil CD~ _~ '"~teQ. 



(4 -1) On 
Joint Order: 

STATE OF MAINE 
ONE HUNDRED AND 'I'WELFTH 'LEGISLATURE 

FIRST REGULAR SESSION 
SENATE ADVANCE JOURNAL AND CALENDAR 

\vednesday, December 5, 1984 

Supplement No. 1 

ORDERS 

Joint Order 

motion by Senator VIOLETTE of Aroostook, 
S.P.14 

tbe 

WHEREAS, the United States Constitution, Amendment X, 
reserves to the states the exercise of the police power to 
protect public health, morals and public safety; and 

following 

WHEREAS, under the Constitution of Maine, the Legislature 
bears a portion of the responsibility to protect the public 
health, morals and safety; and 

WHEREAS, the regulation of public utilities is a function 
of the Legislature; and 

WHEREAS, in 1913 the Legislature delegated to the Public 
Utilities Commission tbe regulation of public utilities, 
including those granted monopoly status by Act of the 
Legislature and by operation of other laws; and 

WHtREAS, the delegation of power to the Public Utilities 
Commission is limited, with the residual power and duty to 
regulate public utilities remaining in the Legislature; and 

WHEREAS, the Legislature maintains constant oversight of 
the activities of the Public utilities Commission and its 
efforts to regulate the public utilities of Maine; and 

WHEREAS, the Legislature has been informed of the following 
matters: 

1. Recently, the Public Utilities Commission has conducted 
an investigation of matters in connection with the false 
testimony of a specific utility and has proposed to order it 
and several of its officers and employees to show cause why it 
and the officers and employees should not be held in contempt 
for presenting false information to the commission, engaging in 
o series of actions designed to continue to impede the 
commission's authority and for failing to correct that 
information when its mIsleading nature became known to the 
utility; 

2. As a result of that investigation, the utility and a 
senior officer of the utility have pleaded guilty in Maine 
courts to the crimes of f~lsification of physical evidence and 
talse swearing, respectively; 

J. Durino tne course of that investigatIon, the commission 
0eveluped infbrmation that at least one u~ility has become 
e:{tensiv(2ly involve'J in Ylaine's political process, including 
the use of utIlity employees in polItical campaigns; in the 
ror:nation and us,., or: political action committees; in the 
formation ana operation of an incorporated subsidiary which 
conduct~'l political uolling for the utility and for presently 
unnamed Dolltlcdl candiuates and orqanizations; and in the 
r'ltention of con:;tJltar]t!i. For the rJurr:)Qse of directing its 
political actiVities; 
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STATE OF MAINE 
KENNEBEC, SSe 

JOINT SELECT COMMITTEE TO 
INVESTIGATE PUBLIC UTILITIES, a 
duly authorized Joint Committee 
of the Maine Legislature 

v. 

CHRISTIAN P. POTHOLM 
Town of Harpswell, County of 
Cumberland, State of Maine 

and 

COMMAND RESEARCH, a Maine 
Corporation with a principal 
place of business at Brunswick, 
County of Cumberland, 
State of Maine 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

SUPERIOR COURT 
Civil Action 
Docket No. ------

APPLICATION TO COMPEL 
OBEDIENCE TO SUBPOENA 
OR, IN THE ALTERNATIVE, 
FOR CONTEMPT 
3 M.R.S.A. § i65 (7) 
3 M.R.S.A. § 473 
14 M.R.S.A. § 252 

The Joint Select Committee to Investigate Public Utilities 
respect~ully represents that: 

1. On September '7, 1983, the Maine Senate and House of 
Representatives, acting pursuant to their authority under 3 
M.R.S.A. §§ 162, 165, and 401 et seq., enacted Legislative 
Joint Order, Senate Paper 643, directing the Legislative 
Council appoint itself or a joint committee to investigate 
public utilities, a copy of which order is attached hereto and 
incorporated by reference herein and marked Exhibit A. 

2. The Legislative Council established the Joint Select 
Committee to Investigate Public Utilities which is charged with 
investigating and reporting on the nature and extent of 
participation of public utilities in political processes and 
activities, whether that political participation has involved 
violations of Maine statutes, and whether ratepayers' money has 
been used directly or indirectly to affect the regulation of 
public utilities. 

3. Pursuant to said authority, the Joint Select Committee 
to Investigate Public Utilities issued on June 7, 1984, a 
written Request for Production of Docum~~ts to Mr. Christian P. 
Potholm, of Brunswick, Maine, in his individual capacity, 
seeking all documents and writings relating to the polls, 
opinion surveys, or tracking studies which he conducted or 
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sponsored for Maine utility companies and non-utility company 
clients. In addition, the Request sought information 
explaining his relationship, if any, with federal and state 
officeholders, federal and state candidates, political parties 
and political committees. Said Request was formally served on 
him by registered mail. 

4. Mr. Potholm responded through his attorney on August 
27, 1984 with several documents, but declined to respond with 
respect to requests numbered 2, 3, 4, 5, 20, and 39. He 
alleged therein that he found no documents in response to 
request number 45, but nevertheless asserted privilege with 
respect to any such documents. A copy of said response is 
attached hereto and incorporated by reference herein and marked 
Exhibit B. 

5. On June 8, 1984, the Joint Select Committee to 
Investigate Public utilities issued a Request for Production of 
Documents with specific requests to Command Research, a Maine 
corporation engaged in the business of research. The first 
fifty-one requests are identical to the ones contained in the 
first Request, and the remaining requests seek all documents, 
if any, relating to the company's contributions to political 
parties or candidates and also the company's by-laws and 
related reports. Said Request was formally served on the 
corporation by registered mail. 

6. On August 27, 1984, Mr. Potholm, as president of· 
Command Research, through his attorney, responded to the 
Request for Production of Documents. The response incorporated 
by reference the earlier response of Mr. Potholm individually 
to requests numbered 1 through 20 and 22 through 51. Mr. 
Potholm declined to provide the documents sought through 
requests numbered 57 through 60 and asserted that no documents 
were found on request 56 but that if they existed, they would 
be privileged. A copy of said response is attached hereto and 
incorporated by reference herein and marked Exhibit C. 

7. In light of the defendants' refusal to comply fully 
with the Requests for Production of Documents, the Joint Select 
Committee to Investigate Public Utilities duly met on September 
7, 1984, and voted to issue a subpoena duces tecum to Mr. 
Potholm individually and to Command Research. 

8. Because the defendants objected that the Request for 
Production of Documents are outside the sqope of the 
committee's investigation, the subpoenas duces tecum issued by 
the committee explained that the purpose of the requests are 
within the scope of the committee's investigation in that such 
documents and writings may well inform the committee regarding 
expenditures and utilization of funds of regulated Maine 
utilities or lead to such information. 

-2-
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9. On September 19, 1984, Mr. Christian Potholm responded 
through his attorney to the subpoena duces tecum addressed to 
him. He refused to produce the documents sought in six of the 
seven requests. A copy of said response is attached he~eto and 
incorporated by reference herein and marked Exhibit D. 

10. On September 19, 1984, Mr. Christian Potholm, as 
president of Command Research, responded through his attorney 
to the subpoena duces tecum. He refused to produce the 
documents in eight of the twelve requests. A copy of said 
response is attached hereto and incorporated by reference 
herein and marked Exhibit E. 

11. On September 19, 1984, Mr. Christian P. Potholm 
responded affirmatively to request number 20 in the original 
Request for Production of Documents and refused to respond to 
request number 45'0 A copy of said further response is attached 
hereto and "incorporated by reference herein and marked Exhibit 

"F. _ 

12. On September 19, 1984, Mr. Christian P. Potholm, as 
president of Command Research, responded through his attorney 
in an affirmative manner to requests numbered 57, 58, and 59 in 
the original Request for Production of Documents, but refused 
to respond affirmatively to request number 45. A copy of said 
further response is attached hereto and incorporated by 
ieference herein and m~rked Exhibit G. 

13. In light of "the failure of defendants to respond fully 
to the subpoenas duces tecum, the Joint Select Committee to 
Investigate Public Utilities met on October 10, 1984, and 
according to the provisions of 3 M.R.S.A. § 423, voted to apply 
to this Court to compel obedience to the subpoenas. 

14. WHEREFORE, the committee respectfully requests that 
after notice and hearing, that this honorable Court issue such 
order compelling obedience to said subpoenas and to each of 
them as required and that it accord the Committee such other 
and further relief for the premises as it deems appropriate. 

DATED at Augusta, Maine, this lOth day of October, 1984. 

By: 

- -3-

JOINT SELECT COMMITTEE TO 
INVESTIGATE PUBLIC UTILITIES 

ci, Chairman 
Membe r 
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THEREUNTO duly authorized as Chairman and member of said 
Joint Select Committee to Investigate Public utilities to seek 
this Court's order that defendants be compelled to comply with 
subpoenas. 

Personally appeared before me and made oath to the truth of 
the foregoing application and under oath affirmed the truth of 
the statements contained therein.~ 

Before me, \ \ '. , \ '. 

2970C/439A 

-4-
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STATE OF MAINE 

Kennebec, SSe 

JOINT SELECT COMMITTEE TO 
INVESTIGATE PUBLIC UTILITIES, a 
duly authorized Joint Committee 
of the Maine Legislature 

v. 

CHRISTIAN P. POTHOLM 
Town of Harpswell, County of 
Cumb~rland, State of Maine 

and 

COMMAND RESEARCH, a Maine 
corporation, with, a principal 
place of business at 11 Bank 
Street, Town" of Brunswick, 
County of Cumberland, State 
of Maine 

) 
) 
) 
) 
) 

') 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

SUPERIOR COURT 
Civil Action 
Docket No. 

ORDER OF NOTICE 

Notice is hereby given that the· Joint Select Committee to 
Investigate Public Utilities, a duly authorized Joint Committee 

'of the Maine Legislature, hereby files an application with the 
Superior Court of Kennebec County to compel Christian P. 
Potholm individually and Command Research, a Maine corporation, 
to obey subpoenas issued by said Committee. Notice is also 
hereby given that a hearing will occur on said application in 
said Superior Court on Friday, October 12, 1984, at 9:00 a.m. 
If you wish to oppose this applicatio~, you or your attorney 
must appear at said time and place. 

[Seal of the Courtl 



Dated this day of October, 1984 

Signed: 
Attorney for Plaintiff 

John J. Flaherty, Esq. 
Preti, Flaherty & Beliveau 
443 Congress Street 
Portland, Maine 041Q3 
(207) 775-5831 
3l53C/490A 

-2-

Clerk of said Superior Court 

Served on 
elate 

Deputy Sheriff 
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STATE OF MAINE 

In Senate September 1, 1983 

Whereas, the United States Constitution, Amendment X, 
reserves to the sta·te~ the exercise of the police power to 
protect public health, morals and public safety; and 

Whereas, under the Constitution of Maine, the Legis
lature bears a portion of the responsibility to protect the 
public health, morals and s~fety; and 

Whereas, the regulation of public utilities is a func
tion of the Legi.slature; and 

( 
Whereas, in 1913 the Legislature delegated to the Public 

Utilities Commission the regulation of public utilities, 
including those 'granted monopoly status by Act of the Legis
lature and by operation of other laws; and 

( 

Whereas, the delegation of power to the Public Utilities 
Commission is limited, with the residua~ power and duty to 
regulate public utilities remaining in the Legislature; and 

Whereas, the Legislature maintains constant oversight of 
the activities of the Public Utilities Commission and its 
efforts to .regulate the public utilities of Maine; and 

Whereas, the Legislature has been informed of the fol
lowing matters: 

1. Recently, the Public Utilities Commission has con
ducted an investigation of matters in connection with the 
false testimony of a specific utility and has proposed to 
order it and several of its officers and employees to show 
cause why it and the officers and employees should not be 
held in contempt for presenting false information to the 
commission, engaging in a series of actions designed to con
tinue to impede the commission's authority and for failing 
to correct that information when its misleading nature 
became known to the utility; 

2. As a result of that investigation, the utility and a 
senior officer of the utility have pleaded guilty in Maine 
courts to the crimes of falsification of physical evidence 
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and false swearing, respec~ively; 

3. During the course of that investigation, the commis
sion developed information that at least one utility has 
become extensively involved in Maine's political process, 
including the use of utility .employees in political cam
paigns; in the formation and use of political action commit
tees;. in the formation and operation of an incorporated sub
sidiary which conducted political polling for the utility 
and for presently unnamed political candidates and organiza
tions; and in the retention of consultants for the purpose 
of directing its political activities; 

4. The commission has indicated that due to a lack of 
resources it has. been unable to satisfactorily complete. fur
ther examination of that utility's or other utilities' 
involvement in the political process. This leaves unanswered 
the critical questions of the scope and purpose of involve
ment in political_ activities by large utilities, of the 
relationship of these political involvements to the regula
tion of public utilities and of the adequacy of and compli
ance with election laws applicable to their activities and 
the beneficiaries.of their activities; now, therefore, be it 

Ordered, the House concurring, tha't pursuant to the Con~ 
stitution of Maine and the Revised Statutes, Title 3, sec
tions 162, 165 and '401, et seq., the Legislative Council 
shall appoint itself, a joint standing committee or a joint 
select committee, as a legislative investigating committee 
to investigate and report on the following matters: 

1. The nature of the relationship of public utilities 
to their subsidiaries, affiliates, officers, employees and 
persons or organizations providing contract services to 
them, with particular attention to the larger utilities; 

2. The nature and extent of the participation of public 
utilities, either directly, indirectly or through their sub
sidiaries, affiliates, political action committees, offi
cers, employees or contractors, in political processes and 
activities, including both referenda campaigns and election 
campaigns; 

3. Whether that political participation has involved 
violations by public utilities or other persons of laws 
relating to elections, registration of voters, initiatives 
and referenda, campaign reports or finances, or other polit
ical or election activities or practices; 

4. The relationship of that political participation and 

~. ~: 

.;. 
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the regulation of public utilities; 

5. Whether ratepayers' money has been used directly or 
indirectly to affect the regulation of public utilities; 

". 6. The ability 0'£ the c'c;mmiss'ion to properly and thor
oughly investigate,' monitor and report on the matters set 
forth above; and 

7. The adequacy of the present 
utili ty . :regulation and elections 
regulate the political participation 
further 

laws governing public 
to properly reveal and 
of utilities; and be it 

::':Ordered, that" ,to ca;-ry out this investigation, the 
Legislature grants to this committee .all the powers and 
authority of a legislative 'investigating committee as pro
vided under the Revised Statutes, Title 3, section 162, sub
section 4; "sect'ioni65, ~'subsection 7; -and sections 401, et 
seq .. The"c'ommi ttee 'may' hire legal:counsel. and . staff· as 
necessary; and be it further " .... ; - .:"~.:;_: 

';'::",~'Ordered, that "':the c'ommi ttee shall. make its final report, 
including recommended legislation, as well as any interim 
reports and recommended legislation, not later than the.con
vening of the 112th Legislature. 

-. 
"'( Sen: Balda~~' 

SPONSORED BY: I 

i-1 .... 
'. . .. " 

,COUNTY:. Peqobsc~t 
" 

...... ... / 

.. ( Sen. Pray) ..:'. //' -. 
.. :: .... - .... " .. U' ~ ..... ~.~ 
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-", ....... -.:: ... -, .... ~.( ... ~ ... ~.: ........ ~ 
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Exhibit B 

.JOINT SELECT COMMITTEE TO INVESTIGATE PUBLIC UTILITIES 

On or about May 31, 1984 the Joint Select Committee to 

Investigate Public UtilitIes issued to Christian P. Potholm 

a Request for Production of, Docunients (he+"einafter "the 
.. 

Request"). The Request contains numbered paragraphs seeking 

documents in 51 specifIed categories. The Request further 

requires (in "Instruction A"):" "For each document produced, 

state the number of the document request to which it is 

responsive." 

In order to comply with the Request, Professor Potholm 

conducted an exhaustive review of all documents in his 

possession, segregating those which were called for by the 

Request. These docum~nts were then numbered sequentlally, in 

order that each document produced could be identified by number 

with the numbered paragraph or paragraphs of the Request to 

which it was responsive. 

Because of the enormousness of the task, Professor 

Potholm's attorney requested, by letter dated June 14, 1984, 

an enlargement of time until August 31, 1984 within which to 

produce the Response to the Request, and the documents 

themselves. That request for an enlargement of time was not ~, 
.~ . 

granted, however, and Professor Potholm was required to deliver 
.1 

the documents themselves (more than 13,000 pages) to the 

Joint Committee offices on August 16, 1984. Because of this 
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constraint he was unable to recheck all of the-document numbers 

in this' Response. In addition, because he was required to 

. deliver the documents before he had completed his s'earch of 

the file~, it' is possible that a limited number of additional 

documents may come to light as he completes that search. In 

that event, any such documents will be promptly turned over 

to the Joint Committee. 

.... . I:., 
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RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENTS 

Paragraph No.1. All documents relating or incident to 
..... . . -. 

any questionnaire drafted or prepared in whole or in part by 
.. , 

you in connection with any poll, opinion survey, or t.r~cking 

study conducted or sponsored, in whole or in part, by or for the 

Atlantic Research Company, Committee to Save Maine Yankee, 
i 

_, _ I 

Central Maine Power Company, or any other Maine utility company. I 
I 
! 

... . . .. ~ . . 
" .. -~... . .... ~.. -" ... ,-

Response to Paragraph No.1. The following documents fall 
• i 
I 

within' the scope of this category: 

Nos. 1045-1427 I 
1576 

1687-2010 

2344-2365 

2498 

3775-3776 

4205-4207 

6708 

6764 

7020-7021 

7083-7084 

7261 

8703-8710 
" . . ; 

8719-8738 

8746-8747 

8768-8772 
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Paragraph No.2. All documents relating or incident to 

any poll, 9pinion survey, or tracking study drafted or prepared, 

in whole or in part, by you that contained. a question which 

measured the respondents' approval or disapproval of the 

performance. of President Ronald Reagan. 

Response to Paragraph No.2. With respect to any poll, 

opinion survey, or tracking study, conducted or sponsored by 

or for any Maine utility company, please see the Response to 

Paragraph No.7. 

With respect to any poll, opinion survey, or tracking 

study conducted or sponsored by or for clients other than Maine 

utility companies, this Paragraph (as drafted) would purport 

to seek documents beyond th& scope of the Joint Committee's 

investigation. For that reason, and on the additional ground 

that they are'privileged, Professor Potholm respectfully declines: 

l~ to produce any such documents. 

Paragraph No.3. All documents relating or incident to 
· I 

i 
·'any poll, opinion survey, or tracking study drafted or prepared, 

, : 

in whole or in part, by you that contained a question which 

measured the respondents' voting preferences with respect to 

the 1982 Maine u.s. Senatorial election. 

Response to Paragraph No.3. With respect to any poll, 

opinion survey, or tracking study, conducted or sponsored by 

or for any Maine utility company, please see the Response to 

Paragraph No.8. 
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With respect to any poll, opinion survey, or tracking 

study conducted or sponsored by or for clients other than Maine 

utility companies, this paragraph' (as drafted) would purport 

to seek documents beyond the scope of the Joint Committee's 

investigation. For that reason, and on the additional ground 

that they are privileged, Professor Potholm respectfully 

declines to produce any suc~ documents. 

., Paragraph No. ;4'.' All documents relating to or incident 

to any poll, opinion survey, or tracking study drafted or 

prepared, in whole or in part, by you that contained a question 
- , 

which measured'the respondents' approval or disapproval of 

the performance of Maine Governor Joseph Brennan. 

Response to Paragraph No.4. With respect to any poll, 

opinion survey, or t~acking study, conducted or sponsored by 

or for any Maine utility company, please see the Response to 

Paragraph No.9. 

, With respect to any poll, opinion survey, or tracking -

study conducted or sponsored by or for clients other than Maine 

utility companies, this Paragraph (as drafted) would purport 

to seek documents beyond the scope of the Joint Committee's 

investigation. For that reason, and on the additional ground 

, that they are privilegec:1, Professor Potholm respectfully 

declines to produce any such documents. 

Paragraph No.5. All documents relating or incident to 

any poll, opinion survey, or tracking study drafted or 

prepared, in whole or in part, by you that contained a question 

t , 
! 

I 
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I 
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whiph measured the respondents' voting preferences with 

respect to. t,he 1982 Maine gubernatorial election. 

Response to Paragraph No.5. .with respect, to any poll, 

opinion survey, or tracking study, conducted or sponsored by 

or for any Maine utility company, please see the Response to 

Paragraph No. 10. 

With respect to any poll, opinion survey, or tracking 

study conducted or sponsored by or for clients other than Maine 

utility companies, this Paragraph (as drafted) would purport 

to seek'documents beyond the scope of the Joint Committee's 

investigation. For that reason, and on the additional ground 

that they are privileged, Professor Potholm respectfully 

declines to produce any such documents. 

Paragraph No.6. All documents relating or incident to 

the analysis or processing of any data collected or the results 

obtained in connection with any poll, opinion surveyor tracking 

study conducted or sponsored, in whole or in part, by or for the 

Atlantic Research Company, Committee to Save Maine Yankee, 

Central Maine Power Company, or any other Maine utility company. 

Response to Paragraph No.6. The following documents 

fall within the scope of this category: 

Nos. 1045-1427 

1687-1879 

1884-2010 

2344-2365 

2498 

3775-3776 

4205-4207 

. : . 
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5093-5210 

6521-6707 

8773-9125 

10,.099-10,397 
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Paragraph No., 7. All documents relating or incident to 

the results of any question contained in a poll, opinion survey, 
..:.:. -'""" ,-., ~ ~: ,,'-.....--- ... -. ~,'. .'. ','-

or tracking study conducted or sponsored·, in whole or in part, 

by or for the Atlantic Research Company, Committee to Save 

Maine Yankee, Central Maine Power Company, or any o~her Maine 
" _... . .... ; . 

utility company, which question measured the respondents' .. . 

approval or disapproval of the performance of President Ronald 
," ;r., ..... 

Reagan. 

Response to Paragraph No.7. The following documents 

Nos • 1045-1427 
. #- . ~' .. ". . , 

1687-1879 

1884-2013 
.:.. .~ - '." 

2344-2365 --.t' ..... " • 
, . 

2498 

2753 

3775-3776 

3827-3915 

4205-4207 

5093-5137 

5729-6707 

7232-7260 
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8727-8735 

8738-8745 

8748-8767 

8773-9115 

10,099-10,397 
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Paragraph No.8. All documents relating or incident to 

the results of any question contained in a poll, opinion 

survey, or tracking study conducted or sponsored, in whole or 

in part, by or for the Atlantic Research Company, Committee 

to Save Maine Yankee, Central Maine Power company, or any 
. 

other Maine utility c?mpany, which question measured the 

respondents' voting preferences with respect to the 1982 Maine 

u.s. Senatorial election. 

Response to Paragraph No.8. The following documents 

fall within the scope of this category: 

Nos. 10,099-10,397 especially 10,105, 10,139, 10,172, 

10,205, 10,238, 10,271, 

10,304, 10.,337, 10,370 

11,457-11,537 especially 11,461, 11,466, 11,470, 

11,474, 11,478, 11,482 

Paragraph No.9. All documents relating or incident to 

the results of any question contained in a poll, opinion survey,· 

or tracking study conducted or sponsored, in whole or in part, 

by or for the Atlantic Research Company, committee to Save Maine 
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Yankee, Central Maine Power Company, or any other Maine utility 

company, which question measured the respondents' approval or 

dis~pproval of the performance of Maine Governor Joseph Brennan. 

Response 'to Paragraph No.9. The following documents 

fall wi thin the scope of', this category: 

the 

Nos. 3836-3842 

' ... __ 6094-6707 especially' 6094, 6109, 6138, 6150, 6165, 

6194, 6208, 6223, 6252, 6264, 

6279, 6308, 6320, 6335, 6364, 

6376, 6391, 6420, 6432, 6447, 

6476, 6488, 6503, 6532, 6559, 

6588, 6600,6615, 6607~6634, 

6644, 6657, 6672, 6701 

8773-9115 especially 8780, 8815, 8850, 8885, 8920, 

-. - ~ - _. 8955, 8990, 9025, 9060, 9094 

10,099-10,397 especially 10,104, 10,138, 10,171, 

10,204, 10,237, 10,270, 

10,303, 10,336, 10,369 

11,394-11;537 especially 11,402, 11,417, 11,429, 

11,495, 11,510, 11,525 

Paragraph No. 10. All documents relating or incident t·o 

results of any question contained in a poll, opinion 

survey, or tracking study conducted or sponsored, in whole or 

in part, by or for the Atlantic Research Company, Committee 

to Save Maine Yankee, Central Maine Power Company, or any other 

I ,-
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Maine utility company, which question measured the respondents' 

voting pre£erences with respect to the 1982 Maine gubernatorial 

election. 

Response to Paragraph No. 10. The following documents 

i~ fall within the scope of this category: 
:1 
,j Nos. 3836-3842 

10,099-10,397 especially 10,106, 10,140, 10,173, 

;i 10,206, 10,239, 10,272, 
.. ~ 
:1 10,305, 10,338, 10,371 

! 

11,457-11,537 especially 11,462, 11,467, 11,471, 

11,475, 11,479, 11,483 

Paragraph No. 11. All documents relating or incident to 

the results of any question con~ained in a poll, opinion survey, 

or tracking study conducted or sponsored, in whole or in part, 

by or for the Atlantic Research Company, Committee to Save 

Maine Yankee, Central Maine Power company, or any other Maine 

utility company, which question measured the respondents' 

attitudes toward the imposition of restriction on the use of 

nuclear power. 

Response to Paragraph No. 11. The following documents 

fall within the scope of this category: 

Nos. 1045-1427 

1687-1879 

1884-2013 

2344-2365 

2498 

.' , 
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3775-3776 
.. _ .. 
'4205-4207 

5729-6707 especially 5829, 5864, 5926, 5951, 5988, 

. 6019, 6050, 6101-6103, 6105-6128 

6145, 6157-6164, 6166-6178, 6180 

6186, 6201, 6216-6242, 6259, 

6271-629~, 6300, 6315, 6327-63541 

6356~ 6371, 6383-6410, 6427, 

6439-6466, 6483, 6495-6520, 

6521-6522, 6539, 6551-6578, 6595J 
! 

6651, 6663-6691 ! 
i 

.10,099-10,397 especially 10,110-10,132, 10,144-10,166~ 
, 

_____ . .10,177-10,199,.10,210-10,232) 

11,717 

11,719 

_11,262-11,537 especially 

12,561 

12,565 

10,243-10,265, 10,276-10,298 1 
i 

10,309-10,331, 

10,375-10,397 

10,342-10,364~ 
i 
i 
I 
i 
! 
I , 
1 

11,264-11,279, 11,285-11,300~ 

11,305-11,320, 11,325-11,340~ 

11,345-11,360, 11,364, 

11,375-11,389, 11,441-11,456 t 
-I 

, :, 
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Paragraph No .. 12. All documents relating or incident to 
- " 

the results of any question contained in a poll, opinion survey, 

or tracking study conducted or sponsored, in whole or in part, 

by or for the Atlantic Research Company, Committee to Save 

Maine Yankee, Central Maine Power Company, or any other Maine 

utility company, which question measured the respondents' 

voting preferences in any local, state, or federal election. 

Response to Paragraph No. 12. The following documents 

fall within the scope of this category: 

Nos. 3836-3842 

4372-4378 

5729-6707 especially 5830, 5767, 5865, 5927, 5958, 

5989, 6020, 6051, 6097, 6098, 

6123, 6153, 6154, 6179, 

6211-6212, 6237, 6267, 6268, 

6289, 6323, 6324, 6379, 6380, 

6435, 6436, 6491, 6492, 

6547-6548, 6603, 6604, 6660-6661· 

8773-9115 especially 8809, 8844, 8879, 8914, 8949, 

9019, 9054, 9089, 9123 

10,099-10,397 especially 10,109, 10,143, 10,176, 

10,209, 10,242, 10,275, 

10,308, 10,341, 10,374 

11,262-11,537 especially 11,284, 11,304, 11,324, 

11,344, 11,363, 11,374, 

11,391, 11,392, 11,437, 

11,440 
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Paragraph No. 13. All documents, not produced pursuant 

another document request, relating or incident to any results 

of a poll, opinion survey, or tracking study conducted or 

to 

sponsored, in whole or in' part, by or for the Atlantic Research 

company, Committee to Save Maine Yankee, Central Maine Power 

Company, or any other Maine utility company. 

Response to Paragraph No. 13. The following documents 

fall within the scope of this category: 

Nos. 1045-1427 

1687-1879 

1884-2013 

2498 

3775-3776 

3827-3915 

- 4205-4207 

5093-5210 

5729-6707 especially 5834, 5803, 5900, 5931, 5962, 

5993, 6022, 6092, 6148, 6206, 

6262, 6318, 6374, 6430, 6486, 

6542, 6598, 6655 

7232-7260 

8711-8718 

8727-8735 

8738-8745 

8748-8767 

8773-9115 especially 8779, 8814, 8849, 8884, 8919, 

8954, 8989, 9024, 9059, 9093 

9677-9680 

, 

. 
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.10,099-10,397 espec{a11y 10,102, 10~136, 10,169, 

10,202, 10,235, 10,268, 

10,301, 10,334, 10,367 

11,394-11,537 especially 11,401, 11,416, 11,428~ 

11,494, 11,509, 11,524 

12,738-12,877 

Paragraph No. 14. All documents relating or incident to 

the direct or indirect use or receipt by a federal officeholder, 

a state officeholder, a state candidate, a federal candidate, 

or a political party of any results or data of any poll, opinion 

survey, or tracking study conducted or sponsored, in whole or 

in part, by or for the Atlantic Research Company, Committee to 

Save Maine Yankee, Central Maine Power Company, or any other Maine 

utility company. 

Response to Paragraph No. 14. See Response to 

i Paragraph No. 15. 
:1 

'1 Paragraph No. 15. All documents relating or incident to 

the identity of each and every person who directly or indirectly 

used or received the results or data of any poll, opinion survey, 

or tracking study conducted or sponsored, in whole or in part, 

by or for Atlantic Research Company, Committee to Save Maine 

Yankee, Central Maine Power Company, or any other Maine utility 

company. 

Response to Paragraph No. 15. The scope of Paragraphs 

No. 14 and 15 is so broad that it is impossible to respond to 
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all' of the dimensions of these categories of requeste~ 

documents. For example, some of the exit polling associated 

with Save Maine Yankee II was broadcast over Maine Information 

Radio', so that anybody in the listening area could have heard 

it 'and the information broadcast could then have been 

· ....... 
-~-....:.~ 

I 
j 

I 
I 

I 
I 

I 
I 

I 

I 
disseminated to any officeholder, candidate, or other interested! 

person in the State. 

Even where Professor Potholm gave direct presentations, 

it is impossible for him to recall exactly who was or was not 

in each audience. During the course of Save Maine Yankee I 

and Save Maine Yankee II, for example, he gave briefings to 

literally hundreds of persons who were invited to Maine Yankee 

and Central Maine Power Company. While he remembers some of 

the persons whom he recognized at these meetings, he cannot 

state with any assurance who was or was not there at a 

particular meeting, let alone what may have been done with the 

'i information by those who were present. Elected officials or 

;1 

candidates mayor may not have had representatives there, and 

anyone in attendance could have passed the information on to 

anyone else. 

Professor Potholm does recall seeing Representative John 

Chapman at one meeting, as well as Mary Small. On one occasion 

John Kerry was also present, representin~ Senator Danton. 

Representative Sharon Benoit worked for Save Maine Yankee I, 

so she may well have been present at one or more meetings. 

Representative Kelleher was on the Save Maine Yankee I committee 
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and" may have attended a meeting or sent a representative, 

although Pro~essor' Potholm does not recall seeing him. In 

any event, these briefings would have been based on documents 

numbered 1045-1427, 2011-2013, 5729-6707, 10,099-10,397, and 

11,262-11,537. 

Material from documents numbered 1045-1427 was, Professor 

;! Potholm believes, transmitted to Governor Brennan during the 
ii 
;1 

i 

: i 
;1 

course of Save Maine Yankee I by the head of the Save Maine 

i 
'j Yankee I committee, John Menario. This was done at the request 

': . 

of the committee in order to assist the Brennan administration 

in playing a positive role in that referendum campaign. Because 

of his position, the Governor was regarded as central to the 

'I outcome of this and subsequent referenda during the period under 

review. 

During the course of Save Maine Yankee I and Save Maine 

Yankee II, Professor Potholm provided Gordon Weil (Director of 

Energy Resources during much of that period) with numerous 

updates and insights for Governor Brennan on the progress of 

these efforts. Material for these briefings would have been 

drawn from various documents, including numbers 1687-1878, 

2,011-2013, 5729-6707, and perhaps others. 

In addition, Professor Potholm gave Governor Brennan an 

extensive personal briefing at the Blaine House during the 

interim between Save Maine Yankee I and Save Maine Yankee II, 

based on much of the material in documents number 1687-1878 and 

2011-2013. 
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:1 
:1 Pages 3827-3915 were, Professor potholm believes, 

'j :1 transmitted to Governor Brennan, his staff and Thomas LaPointe 
, 

II. 
iI 
t! 

il 
!I 
II 
II !I 
II 
II 

!I 
,I 
il 
ij 

:1 
· . 
Ii 
:1 
1 

:i 
! 

· i /1 

!I 
!I 

i 
, . 

! 
: : 

· ! 
I 

; I 
· i 
./ 

: I 
./ 

!! 

:: · , 

;t 
, 

dur~ng the summer of 1982 by New England Telephone Company. 

This material was~ Professor Potholm believes, also transmitted 

to Charles Cragin by New England Telephone Company. 

Pages 5092-5122 were given to Gordon Weil, Governor 

Brennan's representative to the Coalition for Responsible 

Government, during the late summer or early fall of 1981. 

Anthony Buxton also received this material, as did Severin 

Beliveau. Mr. Beliveau received the material in connection with 

the Governor's participation. in advertising for the Coalition 

for Responsible Government, during the referendum on the 

elected Public Utilities Commission. 

Some or. all of pages 5729-6707 were, Professor Potholm 

believes, given to Governor Brennan, Commissioner of Public 

Safety Arthur Stilphen, Commissioner of Manpower Affairs David 

Bustin, David Flanagan, and other members of the Brennan 

administration by A4 Media during the 1982 primary, in order 

to assist the Brennan administration in playing a positive role 

during the Save Maine Yapkee II campaign. 

j. 
! 

.. . 
! 

Material from pages 2011-2013, 5766, and 6085-6707 

(esp~6ially pages 6113, 6227, ~283, 6339,'6451, 6507, 6563, 66l9,~ 

and 6676) formed the basis for Professor Potholm's briefing 

at· hi~ request -- of Peter Bradford, Chairman of the Public 

Utilities 'Commission, during the summer or early fall of 1982 

in order to facilitate his positive participation in the Save 

I 
,. Maine Yankee II effort. 
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Pages 10,099-10,397, Professor potholm believes, formed 

the basis for Elwin' Thurlow's telephone briefin~ of Governor 

Brennan when the Governor called Mr. Thurlow at home during 

the late sUmmer or early fall of 1982. 

Paragraph No. 16. All diaries, calendars, notes, and 

i 
I 

I ., 
I 
! 

all other documents memorializing any oral discussion or relating 

or incident to any written discussion of the results of any 

PQll, opinion survey, or tracking study conducted or sponsored, 

in whole or in part, by or for the Atlantic Research Company, 

Committee to Save Maine Yankee, Central Maine Power Company, 

or any other Maine utili.ty company. 

Response to Paragraph No. 16. The following documents 

fall within the scope of this category: 

Nos. 2327 (back) 

2328 

4372-4378 

4656 (back) 

5095 

5098 , . 
i 

Paragraph No. 17. All documents that directly or indirectly: 

incorporated or used any results of a poll, opinion survey, 

or tracking study conducted or spons~red, in whole or in part, 

by or for the Atlantic Research Company, Committee to Save 

Maine Yankee, Ceptral Maine Power Company, or any other Maine 

utility company. 

I , 
i 
! 
I 
!. 

~ ! 
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Response to Paragraph No. 17. The following documents 

fall within the scope of this category: 

Nos. 1045-1427 

1687-1879 

1884-2013 

2327-2328 

2498 

3827-3915 

4205-4207 

5093-5210 " .. 
5729-6707 

8772-8773 

10,099-10,397 

Paragraph No. IS. All documents, not produced pursuant 

to another document request, relating or incident to any poll, 

opinion survey, or tracking study conducted or sponsored, 

in whole or in part, by or for the Atlantic Research Company, 

Committee to Save Maine Yankee, Cen~ra1 Maine Power Company, 

or any other Maine utility company. 

Response to Paragraph No. 18. The following documents 

fall within the scope of tpis category: 

Nos. 1045-1427 

1520-1521 

1687-1879 

1884-2013 

2498 

i . , . 
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( .1 
, , 

! " 

:;, 3775-3776 I 

I - " 

i 3827-3915 I 
1 

I 4205-4207 I 
if 

I 
I 

5093-5210 i :t 
I; 

:1 . I 11 5729-6707 especially 5834, 5803, 5900, 5931, 5962, I ii I d 
6092, 6148, 6206, ,! 5993, 6022, 

I d 
:! 

6262, 6318, 6374, 6430, 6486, Ii 

" " 
6655 " 6542, 6598, 

:j 

ii 7232-7260 
!: 
oj 8711-8718 
j: 

8727-8735 ' , 
,I 

,j 

8738-8745 . \' 

,0 

8748-8767 ' ' 

: I 

8773-9115 'especially 8779, 8814', 8849, 8884, 8919, 

8954, 8989, 9024, 9059, 9093 
" 

9677-9680 
, I 

10,099-10,397 especially 10,102, 10,136, 10,169, 

10,202, 10,235, 10,268~ 

10,301, 10,334, 10,367 

11,394-11,537 especially 11,401, 11,416, 11,428, 

11,494, 11,509, 11,524 

12,738-12,877 

Paragraph No. 19. All documents relating or incident to 

the identity of the employees and agents of the Atlantic Research 

Company, Committee to Save Maine Yankee, Central Maine Power 

Company, or any other Maine utility company who conducted any 
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poll, opinion survey, or tracking study, including rosters of 

such employees and agents, records of compensat~on paid to such 

employees and agents, tax records relating to the amount of 

compensation paid and the withholding of compensation, and tax 

records relating to employer social security (FICA) payments 

made. 

Response to Paragraph No. 19. The following documents 

fall within the scope of this category: 

Nos. 1507 

l880~1883 

2368-2369 

ll,54~-11,544 

Paragraph No. 20. All checks, account ledgers, check 

stubs and all other documents relating or incident to your 

accounts payable and your accounts receivable accruing as a 

result of your participation in any poll, opinion survey, or 

tracking study conducted or sponsored, in whole or in part, by 

or'for the Atlantic Research Company, Committee to Save Maine 

Yankee, Central Maine Power Company, or any other Maine utility 

company. 

Response to Paragraph No. 20. Professor Potholm respect-

fully declines to produce any sut:h documents, on the ground i 

that they contain confidential and proprietary information Which.' 

is privileged from discovery, and on the further ground that 

the information sought lies beyond the scope of the Joint 

Committee's investigation. 
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. Paragraph No. 21. All documents relating or incident to 

any invoices'for services or expenses sent or received by you 

as a result of your participation in a poll, opinion survey, 

or tracking study conducted or sponsored, in whole or in part, 

by or for the Atlantic Research Company, Committee to Save 

Maine Yankee, Central Maine Power Company, or any other Maine 

utility company. 

Reponse to Paragraph No. 21. None. 

Paragraph No. 22. All documents relating or incident to 

your receipt of anything of value from, in whole or in part, 

the Atlantic Research Company; Committee to Save Maine Yankee, 

Central Maine Power Company, or any other Maine utility company, 

excluding those documents concerning the provision of utility 

services to you, such as electricity and telephone service, 

unless such services were provided to you for less than their 

fair market value. 

Response to Paragraph No. 22. None. 

Paragraph No. 23. All correspondence and all other 

documents transmitted from you to the Atlantic Research Company, 

Committee to Save Maine Yankee, Central Maine Power Company, 

o~ any other Maine utility company, excluding those documents 

concerning the provision of utility services to you, such as 

electricity and telephone service, unless such services were 

provided to you for less than their market value. 

Response to Paragraph No. 23. The following documents 

fall within the scope of this category: 
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Nos~ 1-1878 

- 1880-2010 

2014-3262 

3484-3826 

3916-5030 

5211-5728 

6708-7352 . 

7483-8702 

9126'-10,098 

10,398-11,261 

11,538-12,729 

Paragra:eh No. 24. All 

-23-

--

correspondence and all other 

! i documents received by you from the Atlantic Research ~ompany, 
!i 
i! Committee .to Save Maine Yankee, Central Maine Power Company, 

1 
! ' 
:1 
.: 

Ii 
i j 
i: 
,I 
, ! . , 
;j 

! 

; ! 

; l 
, . 
i: 

or any other Maine utility company, excluding those documents 

concerning the provision of utility services to you, such as 
" 

electricity and telephone service, unless such services were 

p~ovided to you for less than fair market value. 

"_" Res:eonse to Paragra:eh No. 24. The following documents 

fall within the scope of this category: 

: Nos. 1-1878 
; I 
, i 

, 
.1 
'I 

, ; 

1 

" 
! , 

!f 
: i 
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!I 
II 

1880-2010 

2014-3262 

3483-3826 

3916-5030 

5211-5728 

'1 

t. 
i' 
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11,538-12,729 

Paragraph No. 25. All correspondence and all other 

!l 
I documents transmitted by Ad-Media to you which mention, relate, 

i I 

1 

I 
I 
! 

I 
I 
I l! or refer to any poll, opinion survey, or tracking study 
i 

conducted: 
d 
.J 

d or sponsored, in whole or in part, by or for the Atlantic 

:1 Research Company, Committee to Save Maine Yankee, Central Maine 
:i 
" q 
:i 
'I 
·1 
. i '. 
': 

:. , 

. , 

i 

. ' 

Power Company, or any other Maine utility company. 

Response to Paragraph No. 25. The following documents 

fall within the scope of this category: 

Nos. 3263-3483 

3997-4000 

4005-4010 

4013-4016 

4663-4673 

5514-5519 

7353-7482 

9627 

Paragraph No. 26. All correspondence and all other 

documents transmitted by you to Ad-Media which mention, relate, 

or refer to any poll, opinion survey, or tracking study conducted 

or sponsored, in whole or in part, by or for the Atlantic Research 

Company, Committee to Save Haine Yankee, Central Maine Power 

Company, or any other Maine utility company • 
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Response to Paragraph 'No. 26'. The following documents 

fall within the scope of this category: 

Nos. 3263-3483 

3997-4000 

4005-4010 

4-013-4016 

4663-4673 

5514-5519 

7353-7482 

9627 

'I 'I Paragraph No. 27. All correspondence and all other 

l documents transmitted by you to a state officeholder, a federal 
'I 

! 

! officeholder, a·state candidate, a federal candidate, or a 

!' political party that mention, relate, or refer to any results 

of a poll, opinion survey, or tracking study conducted or 

i 
sponsored, in whole or in part, by or for the Atlantic Research 

q Company, Committee to Save Maine Yankee, Central Maine Power 

Company, or any other Maine utility company. 

Response to Paragraph No. 27. None. 

Paragraph No. 28. All correspondence and all other 

documents transmitted by you to a state officeholder, a federal 

officeholder, a state candidate, a federal candidate, or a 

poli tical party tha,t mention, relate or refer to the Atlantic' 

Research Company, Committee to Save Maine Yankee, Central Maine 

Power Company, or any other Haine utility company. 

Response to Paragraph No. 28. None. 
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Paragraph No. 29. All correspondence and all other 

documents received by you from a state officeholder, a federal 

officeholder, a state candidate, a federal candidate, or a 

political party that mention, relate, or refer to any results 

of a poll, opinion survey, or tracking study conducted or 

sponsored, in whole or in part, by or for the Atlantic Research 

Company, Committeee to Save Maine Yankee, Central Maine Power. 

Company, or any other Maine utility company. 

Response to Paragraph No. 29. None. 

Paragraph No. 30. All correspondence and all othe~ 

documents received by you from a state officeholder, a federal 

officeholder, a state candidate, a federal candidate, or a 

!i political party that mention, relate, or refer to the Atlantic 

. . . 

.Research Company, Committee to Save Maine Yankee, Central Maine 

Power Company, or any other Maine utility company . 

Response to Paragraph No. 30. None. 

Paragraph No. 31. All correspondence and all other 

documents transmitted by you to Erwin W. Thurlow [sic] which 

mention, relate, or refer to the use or receipt by a state 

officeholder, a federal officeholder, a state candidate, a 

federal candidate, or a political party of any results or data 

from a poll, opinion survey, or tracking study sponsored or 

conducted, in whole or in part, by or for the Atlantic Research . 
Company, Committee to Save Maine Yankee, Central Maine Power 

Company, or any other Maine utility company. 

Response to Paragraph No. 31. None. 

,; 
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Paragraph No. 32. All correspondence and all other 

documents received by you from Erwin W. Thurlow (sic] which 

mention, relate, or refer to the use or receipt by a state 

officeholder, a federal officeholder, a state candidate, 

a federal candidate, or a political party of any results or 

data from a poll, opinion survey, or tracking study sponsored 

or conducted, in whole or in part, by or for the Atlantic 

Research Company, Committee to Save Maine Yankee, Central Maine 

Power Company, or any other Maine utility company. 

Response to Paragraph No. 32. None. 

Paragraph No. 33. All correspondence and all other 

documents, not produced pursuant to another document request, 

transmitted by you to Erwin W. Thurlow (sic]. 

Response to Paragraph No. 33. None. 

Paragraph No. 34. All correspondence and all other 

documents, not produced pursuant to another document request, 

received by you from Erwin W. Thurlow (sic]. 

Response to Paragraph No. 34. None . 

. Paragraph No. 35. All correspondence and all other 

documents transmitted by you to any other person which mention, 

relate or refer to the use or receipt by a state offi~eholder, 

a federal officeholder,'a" state candidate, a federal candidate, 

or a political party of any results or data from a poll, 

opinion survey, or tracking study sponsored or conducted, in 

whole or in part, by or for the Atlantic Research Company, 

Committee to Save Maine Yankee, Central Maine Power Company, 

or any other Maine utility company. 
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Response to Paragraph No. 35. None. 

Paragraph No. 36. All corresponden~e and all other 

dOCUment's received by you from any other person to you which 

mention, relate, or refer to the use or receipt by a state 

officeholder, a federal officeholder, a state candidate, a 

federal candidate, or a political party of any results or data 

from a poll, opinion survey, or tracking study sponsored or 

,conducted, in whole ,or in part, by or for the Atlantic Research 

Company, Committee to Save Maine Yankee, Central Maine Power 

Company, or any other Maine utility company. 

Response to Paragraph No. 36. None. 

Paragraph No. 37. All correspondence and all other 

documents, not produced pursuant to another document request,. 

relating or incident to the Atlantic Research Company, 

Committee to Save Maine Yankee, Central Maine Power Company, 

:i or any other Maine utility company, excluding those documents 
,I 

!! 

. , 
, , 

concerning the provision of utility services to you, such as 

electricity and telephone service, unless such services were 

provided to you for less than their fair market va~ue. 

Response to Paragraph No. 37. The following documents 

fall within the scope of this category: 

Nos. 1045-1427 

1687-1879 

1884-2013 

2498 



, 
., 

9677-9680 

10,099-10,397 especially 10,102, 10,136, 10,169, 

10,202, 10,235, 10,268, 

10,301, 10,334, 10,367 

11,394-11,537 especially 11,401, 11,416, 11,428, 

11,494, 11,509, 11,524 

12,738-12,877 .! 

Paragraph No. 38. All correspondence and all other 

documents, not produced pursuant to another document request, 

relating or incident to those individuals who have served or 

are serving as employees, agents, and directors of the Atlantic 
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Research CompanYI Committee to Save Maine Yankee, Central 

Maine Power Company, or any other Maine utility company. 

Response .to Paragraph No. 38. None. 
I 

Paragraph No. 39. All documents relating or incident to 

the identity of the clients of your opinion survey activities or i 

I political consulting activities. 

Response to Paragraph No. 39. This paragraph is, with 

all due respect, unintelligible. If it seeks the identity 

of Professor Potholm's utility company clients, that information 

is already known to the Joint Committee and is directly or 

indirectly reflected in virtually all of the documents which 

have been produced. Conversely, to th'e extent that this 

paragraph may seek the identity of non-utility company clients, 

Professor Potholm respeqtfully declines to produce any such 

documents, on the ground that the information sought is 

confidential and privileged, and lies beyond the scope of the 

Joint Committee's investigation. 

Paragraph No. 40. All documents relating or incident t9 

the direct or indirect use by a federal officeholder', a state 

.. officeholder, a state candidate, a federal candidate, a 

political party, a Maine ballot question campaign, or the 

Committee to Save Maine Yankee of any telephones owned, leased 

or controlled by you other than any use for which you were paid 

a fair market price. 

Response to Paragraph No. 40. None. 

I 
I 
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Paragraph No. 41. All documents relating or incident 

to the direc"t or indirect use by a federal officeholder, a 

state officeholder, a state candidate, a federal candidate, 
, ' 

a political party,'-a Maine 'ballot question campaign, or the 

Committee to Save Ma~ne Yankee qf home or office space owned, 

leased, or controlled by you other than any use for which you 

were paid a fair market price. 
. . ... 

Response to Paragraph No. 41. None. 

Paragraph No. 42. All documents relating or incident to 

the direct or indirect use by a federal officeholder, a state 

officeholder, a state candidate, a federal candidate, a political; 

party, a Maine ballot question campaign, or the Committee to 

Save Maine Yankee of any duplicating or printing equipment 

owned, leased, or controlled by you other than any use for which 

you were paid a fair market price. 

Response to Paragraph No. 42. None. 

Paragraph No. 43. All documents relating or incident to 

the direct or indirect use by a federal officeholder, a state 

officeholder, a state candidate, a federal candidate, a political 

party, a Maine ballot question campaign, or the Committee to 

'Save Maine Yankee of any data processing facilities, word 

processing "facilities, or other equipment owned, leased, or 

controlled by you other than any use for which you were paid 

a fair market price. 

Response to Paragraph No. 43~ None. 

Paragraph No. 44. All documents relating or incident 

to the direct or indirect use by a federal officeholder, a state 
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offideholder, a state ca,ndida te, a federal candidate, of your 

opinion surveys services or political consulting services other 

than those services for which you were paid a fair market price. 

Response to Paragraph No. 44. None. 

Paragraph No.. 45. All documents relating or incident to 

any debts or obligations that were or have been outstanding 

for over thirty (30) days and that were incurred by a federal 

officeholder, a state officeholder, a state candidate, a 

federal candidate, a political party, a Maine ballot question 

campaign, or the Committee to Save Maine Yankee to you as a 

result of services performed by you. 

Response to Paragraph No. 45. If any such documents 

existed, they would be confidential and privileged, and would 

lie beyond the scope 'of the Joint Committee's investigation. 

Without waiving his objection to this paragraph, however, 

Professor Potholm voluntarily discloses that he has found no 

such documents. 

Paragraph No. 46~ All documents relating or incident to 

any expenditures or in-kind contributions made by you or on 

behalf of a federal officeholder, a state officeholder, a state 

candidate, a federal candidate, a political party, a Maine 

political action committee, or other political committee, 

including any contributions made to a Maine ballot question 

campaign and to the Committee to Save Maine Yankee. 

Response to Paragraph No. 46. None . 

. , . 

I 
I 
I 
I 

I 
I 
I 

i 

" 



• 

( 

r 

1\ 

d 
il 
. 
i 

.1 
:1 , 
i 

ij 
I 

;/ 
;, 
:1 
I 

·1 

il 
: : 
. , 

.1 

-33-

Paragraph No. 47. All documents relating or incident to an~ 

contributions made by you to a federal officeholder, a state I 
of!iceholder, a state candidate, a federal.can~idate, a politica~ 
party, a Maine political action committee, o'r other political 

committee, including any contributions made to a Maine ballot 

question campaign and to the Committee to Save Maine Yankee. 

Response to Paragraph No. 47. None. 

Paragraph No. 48. All documents relating or incident to 

your involvement in any way whatsoever with registration and . 
get-out-the-vote campaigns, partisan communications, political 

committees and any other electoral activities sponsored or . 

I 
I 

. i 
I 
I 

conducted, in whole or in part, by the Atlantic Research Company,. 

Central Maine Power Company or any other Maine utility company. 

Response to Paragraph No. 48. None. 

Paragraph No. 49 .. AII documents relating or incident to 

the solicitation, collection, or receipt of contributions to 

each Maine political action committee established, administered, 

or sponsored, in whole or in part, by Central Maine Power 

Company or any other Maine utility company. 

Response to Paragraph No. 49. None. 

Paragraph No. 50. All documents relating or incident to 

any ~xpenditures made by any Maine political action committee 

established, administered, or sponsored, in whole or in part, 

by Central Maine Power Company or any other Maine utility 

company. 

Response to Paragraph No. 50. None. 
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Paragraph No. 51. All documents relating or incident 

to any solicitation, colle'ction, or donation of contributions 

or in-kind contributions by you on behalf of the Committee 

to Save Maine Yankee. 

Response to Paragraph No. 51. None. 

DATED at Portland, Maine, this 27th day of August, 

1984 • 

RICHARDSON, TYLER & TROUBH 
465 Congress Street 
Portland, Maine 04101 

John S. Whitmah, Attorney for 
Christian P. Potholrn 

! 

f. 
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Exhibit C 

JOINT SELECT COMMITTEE TO INVESTIGATE PUBLIC UTILITIES 

In mid-June, 1984 the Joint Select Committee to 

investigate public utilities issued to Command Research 

a Request for ~roducti~n of Documents, containing numbered 

paragraphs seeking documents in 60 specified categories. 

The first 51 categories are identical to the numbe~d 

paragraphs of tHe earlier Request. for Production of Documents 

addressed to Christian P. Potholm individually; Paragraphs 

N9. 52-60 are new~ 

The Response of Command Research to Paragraphs No. 

1-20 and 22-51 is identical to the Response of Professor 

Potholm, which is hereby incorporated by reference. The 

;i Response of Command Research to Paragraphs No. 21 and 52-60 
:1 
:t i! is as follows. 
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Paragraph No. 21. All documents relating or incident 

to any invoices for services or expenses sent or received by 

'q you 'as a result of your participation in a poll, opinion 
il 
: I survey, or tracking study conducted or sponsored, in 'whole or 
;i !: in part, by or for the Atlantic Research . Company, Committee 
~ ; 
~ i ;.j 
" 

:i 
:& 
If 

;' 

to Save Maine Yankee, Central Maine Power Company, or any 
........ '.;~ .. ':' ~ ... -.- .' - ....... - . 

other Maine utility company. 

Response to Paragraph No. 21. The following doquments 
, . . ... ~:: . ~: .. ~.,: ". .' . . . . -... - ........ . 

;, fall within the scope of this pategory:, ... 
" .~':'.i. ___ "~:~:-: .. ::r;.,,- \ .~. _""':.;.: .... : .... _ ..... ' . ."., ... 

:. 

Nos. 12,730-12,737 
. ,,-.. ' . 

Paragraph No. 52. All documents relating or incident to 

you:r :-~~~~o.l_~e~ent.-: i~::~nr. :~~y whatsoev~.~,_. ~i.:~~ ,.::-egist:ration and 

get-out-the-vote campaigns, partisan communic.ations, political 

committees and any other electoral activities sponsored or 
'.\ .~: ......... ~._ ,::.. _'_ · .... c ..... ~.::.:.~ ......... :;...:!._ .... _·l::;-~ .. 'j ;: .. :":':':':': .. : .. I.._~ ••• ,:. • ,'_" .:.... ..:_~..... _"u "~ : .. ' 

I 
'/ 
I , i 
I,' 
t 

I 
( 

I 
I 

j 
, 

I 

i 
i, 

conducted, in whole or in part, by the Atlantic Research company,: 
1. 

Central Maine Power Company or any other Maine utility company. 

Response to Paragraph No. 52. None. 

Paragraph No. 53. All documents relating or incident to 

the solicitation, collection, or receipt of contributions to 

; , 

. ! 
j ., , 

I 

L 
each Maine political action committee. established, administered, I 

or .sponsored, in whole or in part, by Central Maine Power 

company or any other Maine utility company. 

Response to Paragrah No. 53. None. 

Paragraph No. 54. All documents relating or incident to 

any expenditures made by any Maine political action committee 

.. 
-f' 

. : 



. , . 

( 

( 

-~ 

.1 
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established,' administered" or sponsored, in whole or in part, 

by Central Maine Power Company or any other Maine utility 

company. 

Response to Parag~aph No. 54. None. 

Paragraph No. 55. All doc~ents relating or incident 

to any solicitation, collection, or donation of contributions .. 
'\ 

. ,-
Ii or in~kind contributions by you on behalf of the Committee to 
" d Save Maine Yankee. ' -
" 

'~", .. - ........... " .... _ .... ,-_ ... ~~ ... -
. , 
Ii Response to Paragraph No. 55. None. 

·f 
" 
" 

I 

-
Paragraph No. 56. All documents, not produced pursuant 

to another document request, relating or incident to any 

solicitation, ~ollection, or donation of contributions by you 

on behalf of any political committee, political,party, state 

candidate, or federal candidate. 

Response to Paragraph No. 56. If any'such documents 

existed, they would be confidential and privileged, and would 

lie beyond the scope of the Joint Committee's investigation. 

Without waiving its objections to this paragraph, however, 

Command Research voluntarily discloses that no such documents 

have been found. 

,:~ :-:~Paragraph No. 57. ,All documents relating or incident to 

the Articles of Incorporation of Command Research or any 

amendments thereto. 

Response to Paragraph No. 57. Command Research respectfully 

declines to produce these documents, on the ground that they 

lie beyond the scope of the Joint Committee's investigation. 
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Parag~aph No. 58. All documents relating or incident 

to the by-laws of Command Research or' any amendments thereto. 

~,_~,_ .. Response to Paragraph No. 58. Command Research 
..... ' •• :. 7" 10. • 

respectfully declines to produce these documents, on the ground 

that they lie beyond the scope of the Joint Committee's 

investigation.' 

.,' Paragraph No. 59. All documents relating or incident to 

the minutes of the Board of Directors of Command Research. 

Response to Paragraph No. 59. Command Research 

respectfully declines to prod~ce ~hese documents, on the ground 
-.. ." ~. _ .. _.. ...• 4"__ _ • __ .... " 

that they lie beyond the scope of the Joint committee's 

investigation, and on the further' ground that they are 

confidential and privileged •. 

Paragraph No. 60. All documents, not produced pursuant 

to another document request, relating or incident to the 

;1 qorporate records of Command Research. 

· : 

Response to Paragraph No. 60. Command Research 

respectfully declines to produce these documents, on the ground 

that they lie beyond the scope of the Joint Committee's 

investigation, and on the further ground that they are 

confidential and privileged. 
. _. . :.' I_.:' .. ~ '.:'.. .,." - -- ,,-.. , ... ---_.,._-

DATED at Portland, Haine, this 27th day of August, 1984. 

RICHARDSON, TYLER & TROUBH 
465 Congress Street 
Portland, Maine 04101 

John S. Whitrnin, Attorney for 
Command Research, Inc. 



( JOINT SELECT COMMITTEE TO 
INVESTIGATE PUBLIC UTILITIES 

Exhibit D 

RESPONSE OF CHRISTIAN POTHOLM TO SUBPOENA DUCES TECm1 

NOW COMES Christian Potholm by his attorneys and, in 

response to the subpoena duces tecum requiring him to produce 

certain documents at the Legislative Post Office, State House, 

Augusta, Maine at 1:00 P.M. on September 21, 1984, makes the 

following responses. 

Subpoena - Paragraph No.1. All documents or writings of 

any kind relating or, incident to any poll, opinion survey, or 

tracking study drafted or prepared, in whole or in part, by you 

for clients other than Maine utility companies that contained a 

~ question which measured the respondents' approval or disapproval 

of the performance of President Ronald Reagan. 

Answer to Paragraph No.1. Command Research is a private 

company which provides polling and consulting se~vices to its 

clients on a confidential basis. Christian Potholm is the 

principal officer of the company and directly involved in the 

business of the Company. The very existence of Command Research 

depends'upon the faith that its clients have that polling and 

consulting information will be kept confidential, not to be 

released except with the prior approval of the client to those 

persons whom the client selects. By contract with its clients-, 

Command Research and its principals are not permitted to release 

any information without the prior approval of the client. 

Several clients of Command Research--aware of the scope of the 

Committee's requests--have specifically objected to the 



~ disclosure of information relating to their identity and polling 

information collected and evaluated by Command Research for their 

use. They not only disapprove of the requested disclosure but 

have specifically requested that such information not be 

disclosed. Such contract agreements are common within the 

opinion survey industry and embody a common ethical standard 

within that industry. The polls are the property of the client 

and unauthorized identification of the client or release of . 

information concerning polling activities would violate the 

client's contract and property rights. Unauthorized disclosure 

of the identity of such clients--or the release of information 

relating to work done for those clients--would expose Command 

Research and its principals to lawsuits for breach of contract. 

Neither Command Research nor its principal, Christian Potholm, 

gives away a client's polling data. Rather--in every 

instance--Christian Potholm for Command Research has briefed 

individuals and groups only at the request of the client who 

commissioned the study. Polls developed. for "non-utility 

clients" have never been shared with "utility clients~. Polls 

generated during the course of working with "non-utility clients" 

have never been delivered to the utilities which are the subject 

of this investigation; nor has any survey data produced on behalf 

of "non-utility clients" been integrated into statistical or data 

banks maintained by or on behalf of the "utility clients". 

( 

The scope of the request within this paragraph of the 

subpoena duces tecum far. exceeds the subject matter or scope of 

the Committee's authority and is, therefore, in direct violation 

of Title 3 M.R.S.A. Section 412. And, while the subpoena duces 
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~ tecum commands the production of documents rather than the 

testimony of a witness, we challenge the demands of the subpoena 

duces tecum as not'pertinent to the subject matter and scope of 

the Committee's investigation. As of the date of this response, 

no legitimate showing of any relationship between the requested 

documents (previously requested in Paragraph No. 2 of the request 

for production addressed to Christian P. Potholm) and the subject 

matter and scope of this investigation has been made. 

( 

The requested information is both privileged and proprietary 

and its unauthorized disclosure would fatally prejudice Command 

Researchiwith no showing whatever that the information sought is 

within the scope or subject matter of the Committee's 

investigation. 

._For .these reasons,., and for the reasons previously assigned, 

Christian Potholm respectfully declines to produce these 

documents. 

Subpoena - Paragraph No.2. All documents or writings of 

any kind relating or incident to any poll, opinion survey, or 

tracking study drafted or prepared, in whole or in part, by you 

for' clients other than Maine utility companies that contained a 

question which measured the respondents' voting preferences with 

respect to the 1982 Maine U.S. Senatorial election. 

".:- "'ltrl'swer to Paragraph No'. 2. Command Research is a private 

company which provides polling and consulting services to its 

clients on a confidential basis. Christian Potholm is the 

principal officer of the company and directly involved in the 

business of the Company. The very existence of Command Reseurch 

depends upon the faith that its clients have that polling and 

-3-



~ consulting information will be kept confidential, not to be 

released except with the prior approval of the client to those 

persons whom the client selects. By contract with its clients, 

Command Research and its principals are not permitted to release 

any information without the prior approval of the client. 

Several clients of Command Research--aware of the scope of the 

Committee's requests--have specifically objected to the 

disclosure of information relating to their identity iand polling 

information collected and evaluated by Command Research for their 

use. They not only disapprove of the requested disclosure but 

have specifically requested that such information not be 

disclosed. Such contract agreements are common within the 

opinion survey industry and embody a common ethical standard 

( within that industry. The polls are the property of the client 

( 

and unauthorized identification of the client or release of 

information concerning polling activities would violate the 

client's contract and propriety rights. Unauthorized disclosure 

of the identity of such clients--or the release of information 

relating to work done for those clients--would expose Command 

Research and its principals to lawsuits for breach of contract. 

Neither Command Research nor its principal, Christian Potholm, 
-. 

has ever given away a client's polling data. Rather--in'every 

instance--Christian Potholm for Command Research has briefed 

individuals and groups only at the request of the client who 

commissioned the study. Polls developed for "non-utility 

clients" have never been shared wit~ "utility clients". Polls 

generated during the course of working with "non-utility clients" 

have never been delivered to the utilities which are the subject 
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~ of this investigation; nor have results of any survey data 

produced on behalf of "non-utility clients" been integrated into 

statistical or data banks maintained by or on behalf of the 

"utility clients". 

( 

The scope of the request within this paragraph of the 

subpoena duces tecum far exceeds the subject matter and scope of 

the Committee's authority and is, therefore, in direct violation 

of Title 3 M.R.S.A. Section 412 •. And, while the subpoena duces 

tecum commands the production of documents rather than the 

testimony of a witness, we challenge the demands of the subpoena 

duces tecum as not pertinent to the subject.matter or scope of 

the Committee's investigation. ·As of the date of this response, 

no showing of any rational relationship between the requested 

documents (previously requested in Paragraph No. 3 of the request 

for production addressed to Christian P. Potholm) and the subject 

matter and scope of this investigation has been made. 

The requested information is both privileged and proprietary 

and its unauthorized disclosure would fatally prejudice Command 

Research; with no showing whatever that the information sought is 

within the scope or subject matter of the Committee's 

investigation. 

For these reasons, and for the reasons previously assigned, 

Christian Potholm respectfully·declines to produce these 

documents. 

Subpoena - Paragraph No.3. All documents or writings of 

any kind relating or incident to any poll, opinion survey, or 

tracking study drafted or prepared, in whole or in part, by you 

for clients other than Maine utility companies that contained a 

-5-



~ question which measured the respondents' approval or disapproval 

of the performance of Maine Governor Joseph Brennan. 

Answer to Paragraph No.3. Command Research is a private 

company which provides polling and consulting services to its 

clients on a confidential basis. Christian Potholm is the 

principal officer of the company and directly involved in the 

business of the Company. The very existence of Command Research 

depends upon th~ faith that its clients have that polling and 

consulting information will be kept confidential, not to be 

released except with t~e prior approval of the client to those 

persons whom the client selects. By contract with its clients, 

Command Research and its principals are not permitted to release 

any information without the prior approval of the client. 

( Several clients of Command Research--aware of the scope of the 

Committee's requests--have specifically objected to the 

disclosure of information relating to their identity and polling 

information collected and evaluated by Command Research for their 

use. They not only disapprove of the requested disclosure but 

have specifically requested that such information not be 

disclosed. Such contract agreements are common \d thin the 

opinion survey indust'ry and embody a common ethical standard 
--

within that industry. The polls are the property of the client 

and unauthorized identification of the client or release of 

information concerning polling activities would violate the 

client's contract and property rights. Unauthorized disclosure 

of the identity of such clients-or the release of information 

relating to work done for those clients-would expose Command 

Research and its principals to lawsuits for breach of contract. 

-6-



r- Neither Command Research nor its principal, Christian Potholm, 

has ever given away a client's polling data. Rather--in every 

instance--Christian Potholm for Command Research has briefed 

individuals and groups only at the request of the client who 

commissioned the study. Polls developed for "non-utility 

clients" have never been shared with "utilit~l clients". Polls 

generated during the course of working with "non-utility clients" 

have never been delivered to the utilities which are the subject 

of this investigation: nor have results of any survey data 

produced on beha'lf of "non-utility clients" been integrated into 

statistical or data banks maintained by or on behalf of the 

"utility olients". 

( 
The scope of the request within this paragraph of·the 

subpoena duces tecum far exceeds the subject matter and scope of 

the Committee's authori ty a.~d is, therefore, in direct violation 

of. Title 3 M.R.S.A. Section 412. :And, while the subpoena duces 

tecum commands the production of documents rather than the 

testimony of a witness, we challenge the demands of the subpoena 

duces tecum as not pertinent to the subject matter and scope of 

the Committee's investigation. As of the date of this response, 

no showing of a relationship between the requested documents 

(previously requested in Paragraph No. 4 of the request for 

production addressed to-Christian P. Potholm) and the subject 

matter and scope of this investigation has been made. 

The requested information is both privileged and proprietary 

. and its unauthorized disclosure would fatally prejudice Command 

Research; with no showing whatever that the information sought is 

within the scope or subject matter of the Committee's 

investigation. 
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( For these reasons, and for .. t:he reasons' previously 'assigned, 

( 

Christian Potholm respectfully declin~s to produc~ these 

documents. 

Subpoena - Paragraph No.4. All documents or writings of 

any kind relating or incident to any poll, opinion survey, or 

tracking study drafted or preparep, in whole or in part, by you 

for clients other than Maine utility companies that contained a 

question 'which measured the respondents' voting preferences with 

respect to the 19B2 Maine gubernatorial election. 

Answer to Paragraph No.4. Command Research is a private 

company which provides polling and consulting services to its 

clients on a confidential basis. Christian Potholrn is the 

principal officer of the company and directly involved in the 

business of the Company. The very existence of Command Research 

depends upon the faith that its clients have that polling and 

consulting information will be kept confidential, not to be 

released except with the prior approval of the client to those 

persons whom the client selects. By contract with its clients, 

Command Research and its principals are not permitted to release 

any information without the prior approval of the client. 

Several clients of Command Research--aware of the scope of the 

Committee's requests--have specifically objected to the 

disclosure of information relating to their identity and polling 

information collected and evaluated by Command Research for their 

use. They not only disapprove of the requested disclosure but 

have specifically requested that snch information not be 

disclosed. Such contract agreements are common within the 

opinion survey industry and embody a common ethical standard 

-8':" 



( within that industry. The polls are the property of the client 

and unauthorized identification of the client or release of 

information concerning polling activities would violate the 

client's contract and property rights. Unauthorized disclosure 

of the identity of such clients--or the release of information 

relating to work done for those clients--would expose Command 

Research and its principals to lawsuits for breach of contract. 

Neither Command Research nor its principal, Christian Potholm, 

has ever given away a client's polling data. Rather--in every 

instance--Christian Potholm for Command Research has briefed 

individuals and groups only at the request of the client who 

commissioned the study. 

( 
The scope of the request within this paragraph of the 

sUbpoena duces tecum far exceeds the subject matter and scope of 

the Committee's authority and is, therefore, in direct violation 

of Title 3 M.R.S.A. Section 412. And, while the subpoena duces 

tecum commands the production of documents rather than the 

testimony of a witness, we challenge the demands of the subpoena 

duces tecum as not pertinent to the subject matter or scope of 

the Committee's investigation. As of the date of this response, 

no showing of any relationship between the requested documents 

(previously requested in Paragraph No. 5 of the request for 

production addressed to Christian P. Potholm) and the subject 

matter and scope of this investigation has been made. 

The requested information is both privileged and proprietary 

and its unauthorized disclosure would fatally prejudice Command 

Research; with no showing whatever that the information sought is 

wi·thin the scope or subject matter of the Committee's 

investigation. 
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For these reasons, and for the reasons previously assigned, 

Christian Potholm respectfully declines to produce these 

documents. 

Subpoena - Paragraph No.5. All checks, account ledgers, 

check stubs and all other documents relating or incident to your 

accounts payable and accounts receivable accruing as a result of 

your participation in any poll, opinion surveyor tracking study 

conducted or sponsored, in whole or in part, by or for the 

Atlantic Research Company" Committee to Save Maine Yankee, 

Central Maine ,Power Company, or any other Maine utility company. 

Answer to Paragraph No.5. Without waiving our objection to 

the production of these documents on the grounds that they 

contain confidential and proprietary information which is 

privileged from discovery, and on the further ground that the 

informatjon sought lies beyond the subject matter and scope of 

the Joint Committee's investigation, we have already provided a 

further response to Paragraph No. 20 of the request for 

production of documents addressed to Christian Potholm. In 

response to Paragraph 5 of the subpoena, we produce a copy of the 

further response to request 'for production No. 20 and do so 

without waiving our objections as previously stated. 

Subpoena - Paragraph No.6. All documents or writings of 

any kind relating or incid~nt to the identity of the non-utility 

company clients of your opinion survey activities or political 

consulting activities. 

Answer to Paragraph No.6. Paragraph 6 of the subpoena 

duces tecum addressed to Christian Potholm is, apparently, a copy 

of Paragraph No. 39 of the request for production of documents 
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( addressed to Christian P. Potholm. The request remains 

unintelligible. To the extent that this paragraph may be 

interpreted ai seeking the identity of non-utility company 

clients, Christian Potholm respectfully declines to produce any 
( . 

( 

such documents and incorporates by reference his response to 

Paragraph No. 1 of this subpoena. 

Subpoena - Paragraph No. 7. AI~ documents or writings of 

any kind relating or incident to any debts or obligations that 

were or have been outstanding for over thirty (30) days and that 

were incurred by a federal officeholder, a state officeholder, a 

state candidate, a federal' candidate, a political party, a Maine 

ballot question campaign, or the Committee to Save Maine Yankee 

to you as a result of services performed by you. 

Answer to Paragraph ,No. 7. Christian Potholrn on behalf of 

Command Research continues to maintain that if any such documents 

exist, they are confidenti~l and privileged and lie well beyond 
- . . 

the scope of the Joint Committee's authorized investigation. As 

the result of counsel inadvertence, we failed to identify two 

documents which arguably fall within the scope of the request but 

are clearly b~yond._th~ subject.matter and scope of the 

investigation and, therefore, in violation of Title 3 M.R.S.A. 

Section 412. The documents in' the possession of Christian 

Potholm's counsel do not relate to any dealings between Command 

Research and/or Christian Potholm and Atlantic Research Company, 

Committee to Save Maine Yankee, Central Maine Power Company, or 

any other Maine utility company. As of the date of this 

response, no rational connection has been suggested between these 

-11-



documents and the subject matter and .scope of the investigation. 

We therefore decline to produce these two documents. 

DATED at Portland, Maine, this 19th day of September, 1984 . 

. , 
,. , 

I ~--If2.,....- s. ~"""..,.:f---
John S. Whitman 

Attorneys for 
Christian P. Potholm 
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JOINT SELECT COMMITTEE TO 
INVESTIGATE PUBLIC UTILITIES 

Exhibit E 

RESPONSE OF CHRISTIAN POTHOLM TO SUBPOENA DUCES TECUM 
. 

NOW COMES Christian Potholm, President, Command Research, by· 

his attorneys and, in response to the subpoena duces tecum 

requiring him to produce cert'7in documents at the Legislative 

Post Office, State House, Augusta, Maine at 1:00 P.M. on 

September 21, 1984, makes the following responses. 

Subpoena .- Paragraph No.1. All documents or writings of 

any kind relating or incident to any poll, opinion survey, or 

tracking study drafted or prepared,' in whole or in part, by you 

for clients other than Maine utility companies that containe·d a 

question which measured the respondents' approval or disapproval 

of the performanc'e of President Ronald Reagan. 

Answer to Paragraph No.1. Command Research is a private 

company which provides polling and consulting services to its 

clients on a confidential basis. Christian Potholm is the 

principal officer of the company and directly involved in the 

business of the Company. The very existence of Command Research 

depends upon the faith that its clients have that polling and 

consulting information will be kept confidential, not to be 

released except with the prior approval of the client to those 

persons whom the client selects. By contract with its clients, 

Command Research and its principals are not permitted to release 

any information without the prior approval of the client. 

Several clients of Command Research--aware of the scope of the 



· ... ' 
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r 
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Committee's requests--have specifically objected to the 

disclosure of information relating to their identity and polling 

information collected and evaluated by Command Research for their 

use. They not only disapprove of the requested disclosure but 

have specifically requested t,hat such information not be 

disclosed. Such contract agreements are common within the 

opinion survey industry and embody a common ethical standard 

within that industry. The polls are the property of the client 

and unauthorized identification of the client or release of 

information concerning polling activities would violate the 

client's contract and property rights. Unauthorized disclosure 

of the identity of such clients--or the release of information 

relating to work done for those clients--would expose Command 

Research and its principals to lawsuits for breach of contract. 

Neither Command Research nor its principal, Christian Potholm, 

gives away a client's polling data. Rather--in every 
~ 

instance--Christian Potholm for Command Research has briefed 

individuals and groups only at the request of the client who 

commissioned the study. Polls developed for "non-utility 

clients" have never been shared with "utility clients". Polls 

generated during the course of working with "non-utility clients" 

have never been delivered to the utilities which are the subject 

of this investigation 1 nor have results of any survey data 

produced on behalf of "non-utility clients" been integrated into 

statistical or data banks maintained by or on behalf of the 

"utility clients". -
The scope of the request within this paragraph of the 

subpoena duces tecum far exceeds the subject matter or scope of 
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/- the Committee's authority and is, therefore, in direct violation 

of Title 3 M.R.S.A. Section 412. And, while the subpoena duces 

tecum commands the production of documents rather than the 

testimony of a witness, we challenge the demands of the subpoena 

duces tecum' as not· pertinent to the subject matter or scope of 

the Commi.ttee' s investigation. As of the date of this response, 

no legitimate showing of any relationship between the requested 

documents (previously requested in Paragraph No. 2 of the request 

for production addressed to Christian P. Potho1m) ·and the subject 

matter and scope of this investigation has been made • . 
The requested information is both privileged and proprietary 

and its unauthorized disclosure would fatally prejudice Command 

Research; with no showing whatever that the information'sought is 

within the scope or subject matter of the Committee's 

investigation. 

For these reasons, and for the reasons previously assigned, 

Christian Potho1m respectfully declines to produce these 

documents. 

Subpoena - Paragraph No.2. All documents or writings of 

any kind relating or incident- to any poll, opinion survey, or. 

tracking study drafted or prepared, in whole or in part, by you 

for clients other than Maine utility companies that contained a 

question which measured the respondents' voting preferences with 

respect to the 1982 Maine U.S. Senatorial election. 

Answer to Paragraph No.2. Command Research is a private 

company which provides polling and conSUlting services to its 

clients on a confidential basis. Christian Potho1m is the 

principal officer of the company and directly involved in the 
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( business of the Company. The very existence of Command Research 

depends upon the faith that its clients have that polling and 

consulting information will be kept con!idential, not to be 

released except with the prior approval of the client to those 

persons whom the client selects. By contract with its clients, 

Command Research and its principals are not permitted to release 

any information without the prior approval of the client. 

Several clients of Command Research-aware of the scope of the'''', 

Committee's requests-have specifically objected to the 

disclosure of information relating to their identity and polling 

information coll,ected and evaluated by Command Research for their 

use. They not only disapprove of the requested disclosure but 

have specifically requeste.d that such information not be 

( disclosed. Such contract agreements are common within the 

( 

opinion survey industry and ,embody a common ethical standard 

within that industry. The pplls are the property of the client 

and unauthorized identification of the client or release of 

information concerning polling activities would violate the 

client's contract ~nd propriety rights. Unauthorized disclosure 

of the identity of such clients--or the release of information 

relating to work done for those clients--would expose Command 

Research and its principals to lawsuits fOr breach of contract. 

Neither Command Research n~r its principal, Christian Potholm, 

gives away a client's polling data. Rather--in every 

instance-Christian Potholm for Command Research has briefed 

individuals and groups only at the request of the client who 

commissioned the study. Polls developed for "non-utility 

clients" have never been shared with "utility clients". Polls 
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generated during the course of ~orking with "non-utility clients" 

have never been delivered to the utilities which are the subject 

of this investigation; nor have results of any survey data 

produced on behalf of "non-utility clients" been integrated into 

~tatistica1 or data banks maintained by or on behalf of the 

"uti1ity·c1ients". 

The scope of the request within this paragraph of the 

'subpoena duces. tecum far' exceeds the 'subject matter and scope of 

the Committee's authority and is, therefore, in direct violation 

of Title 3 M.R.S.A. Section 412. And, while the subpoena duces 

tecum commands the production of documents rather than the 

testimony of a witness, we challenge the demands of the subpoena 

duces tecum as not pertinent to the subject matter or scope 'of 

the Committee's investigation. As of the date of this response, 

no showing of any rationa+ relationship between the requested 

documents (previously requested in Paragraph No. 3 of the request 

for production addressed to Christian P. Potho1m) and the subject 

matter and scope of this investigation has been made . 

.. The requested information is both privileged and proprietary 

and its unauthorized disclosure would fatally prejudice Command 

Research; with no showing whatever that the information sought is 

within the scope or subject matter of the Committee's 

'investigation'. . .... .... . . .- .. , -~ .. - -' .. ... -~ -".- ---- .. ~- .... ~ ...... 

For these reasons, and for the reasons previously assigned, 

Christian Potho1m respectfully declines to produce these 

documents. 

Subpoena - Paragraph No.3. All documents or writings of 

any kind relating or incident to any poll, opinion survey, or 

-5-
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tracking study dra£ted or prepared, in whole or in part, by you 

for clients other than Maine utility companies that contained a 

question which measured the respondents' approval or disapproval 

o'f the performance of Maine Governor Joseph Brennan. • 

Answer to Paragraph No.3. Command Research is a private 

company which provides polling and consulting services to its 

clients on a confidential basis. Christian Potholm is the 

principal officer of the company and directly involved in the 

business of the Company. The very existence of Command Research 

depends upon the faith that its clients have that polling and 

consulting information will be kept confidential, not to be 

released except with the prior approval of the client to those 

persons whom the client selects. By contract with its clients, 

Command Research and its principals are not permitted to release 

any information without the prior approval of the client. 

Several clients of Command Research--aware of the scope of the 

Committee's requests--have specifically objected to the 

disclosure of information relating to their identity and polling 

information collected and evaluated by Command Research for their 

use. They not only disapprove of the requested disclosure but 

have specifically requested that such information not be 

disclosed. Such contract agreements are common within the 

opinion survey industry and embody a common ethical standard 

within that industry. The polls are the property of the client 

and unauthorized identification of the client or release of 

information concerning polling activities would violate the 

client's contract and property rights. Unauthorized disclosure 

of the identity of such clients--or the release of information 

-6-

I .. : 



· , 

( relating to work done for those c1ients--wou1d expose Command 

( 

Research and its principals to lawsuits for· breach of contract. 

Neither Command Research nor its principa~, Christian Potho1m, 

gives away a client's polling data. Rather--in every 

instance--ChristianPothb1m for Command Research has briefed 
- . 

individuals and groups only at the request of the client who 

commissioned the study. Polls developed for "non-utility 

clients" have never been shared with "utility clients". Polls 

generated during the course of working with "non-utirity clients" 

have never been delivered to the utilities which are the subject 

of this investigation; nor have results of any survey data 

produced on behalf of "non-utility clients" been integrated into 

statistical or data banks maintained by or on behalf of the 

"utili ty clients" ... ' 

The scope of the request within this paragraph of the 

subpoena duces tecum far exceeds the subject matter and scope of 

the Committee's authority and is, therefore, in direct violation 

of Title 3 M.R.S.A. Section 412. And, while the subpoena duces 

tecum commands the production of documents rather than the 

testimony of a witness, we challenge the demands of the subpoena 

duces tecum as not pertinent to the subject matter in scope of 

the Committee's investigation. As of the date of this response, 

no showing of. a relationship between the requested docurnen:ts 

(previously requested in Paragraph No. 4 of the request for 

production addressed to Christian P. Potho1m) and the subject 

matter and scope of this investigation has been made. 

The requested information is both privileged and proprietary 

and its unauthorized disclosure would fatally prejudice Command 

-7-



( Research; with no showirig whatever that the information sought is 

within the scope or subject ·matter of the Committee's 

( 

investigation. 

For these reasons, and for the reasons previously assigned, 

Christian Potholm respectfully declines to produce these 

documents. 

Subpoena - Paragraph No.4: All documents or writings of 

any kind relating or incident to any poll, opinion survey, or 

tracking study drafted or prepared, in whole or in part, by you 

for clients other than Maine utility companies that contained a 

question which measured the respondents' voting preferences with . 
respect to the 1982 Maine gubernatorial election. 

Answer to Paragraph N.o. 4. Command Research is a private 

company which provides polling and consulting services to its 

clients on a confidential basis. Christian Potholm is the 

principal officer of the company and directly involved in the 

business of the Company. The very existence of Command Research 

depends upon the faith that its clients have that polling and 

consulting information will be kept confidential, not to be 

released except with' the prior approval of the client to those 

persons whom the client selects. By contract with its clients, 

Command Research and its principals are not permitted to release 

any information without the prior approval of the client. 

Several clients of Command Research--aware of the scope of the 

Committee's requests--have specifically objected to the 

disclosure of information ~elating to their identity and polling 

information collected and evaluated by Command Research for their 

use. They not only disapprove of the requested disclosure but 

-8-
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( have specifically requested that such information E£! be 

disclosed. Such contract agreements are co~mon within the 

opinion survey industry and embody a common ethical standard 

within that industry. The polls are the property of the client 

and unauthorized identification of the client or release of 

information concerning polling activities would violate the 

client's contract and property rights. Unauthorized disclosure 

of the identity of such clients--or the release of information 

relating to work done for those clients--would expose Command 

Research and its'principals to lawsuits for breach of contract. 

Neither Command Research nor its principal, Christian Potholm, 

gives away a client's polling data •. _~ather-in every 

instance--Christian Potholm for Command Research has briefed 

( individuals and groups only at the request of the client who 

commissioned the ,study. _ 

'-

The scope of the request within this paragraph of the 

subpoena duces tecum far exceeds the subject matter and scope of 

the Committee's authority and is, therefore, in direct violation 

of Title 3 M.R.S.A. Section 412. And, w~ile ~he subpoena duces 

tecum commands the production of do.~uments rather :than the 

testimony of a witness, we challenge the demands of the subpoena 
-... -. -.. - -.. -

duces tecum as not pertinent to the subject matter or scope of 

.the Committee's investigation_ •. _"As of. :the, date of ,t.!lis, ;-~spox:se, 

no showing of any relationship between the requested documents 

(previously requested in Paragraph No. 5 of the request for 

production addressed to Christian P. Potholm) and the subject 

matter and scope of this investigation has been made. 

-9-
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The requested information is both privileged and proprietary 

and its unauthorized disclosure would fatally prejudice Command 

Research; with no showing whatever that the information sought is 

within the scope or subject matter of the Committee's 

investigation. 

For the~e reasons, and for the reasons previously assigned, 

Christian Potho1m respectfully declines to produce these 

documents. 

Subpoena - Paragraph No.5. All checks, account ledgers, 

check stubs and all other documents relating or incident to your 

accounts payable and accounts receivable accruing as a result of 

your participation in any poll, opinion survey or track~ng study 

conducted or sponsored, in whole or in part, by or for the 

Atlantic Research Company, Committee to Save Maine Yankee, 

Central Maine Power Company, or any other Maine utility company. 

Answer to Paragraph No.5. Without waiving our objection to 

the production of these documents on the grounds that they 

contain confidential and proprietary information which is 

privileged from di~covery, and on the further ground that the 

information sought lies beyond the subject matter and scope of 

the Joint Committee's investigation, we have already provided a 

further response to Paragraph No. 20 of the request for 

production of documents addressed to Christian Potho1m. In 

response to Paragraph 5 of the subpoena, we produce a copy of the 

further response to request for production No. 20 and do so 

without waiving our objections as previously stated .. 

Subpoena - Paragraph No.6. All documents or writings of 

any kind relating or incident to the identity of the non-utility 

-10-
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company clients of your opinion survey activities or political 

consulting activities. 

Answer to Paragraph No.6. Paragraph 6 of the subpoena 

duces tecum addressed to Christian Potholmis, apparently, a copy 

of Paragraph No. 39 of the request for production of documents 

addressed to Christian P. Potholm. The request remains 

unintelligible. To the extent that this paragraph may be 

interpreted as seeking the identity of non-utility' company 

clients, Christian Potholm respectfully declines to produce any 

such documents and incorporates by reference his response to 

Paragraph No. I of .. this subpoena. 

Subpoena - Paragraph No.7. All documents or writings of 

any kind relating or incident to any debts or obligations that 

were or have been outstanding for over thirt~l (30) days and that 

were incurred by a federal officeholder, a state officeholde~, a 

state ~Clnd~~.at.~,_ .. ~_f~c!.~r.al ~andidate, a political party ~ a Maine 

ballot question campaign, or the Committee to Save Maine Yankee 

to you as a result of services performed by you. 

Answer to Paragraph No. r. Christian Potholm on behalf of 

Command Research continues to maintain that if any such documents 

exist, they are confidential and privileged and lie well beyond 

the scope of the Joint Committee's authorized investigation. As 

the 'result of counsel -inadvertence,. we'failed.toidentify two 

documents which arguably fall within the scope of the request but 

are clearly beyond the subject matter and scope of the 

investigation and, therefore, in violation of Title 3 M.R.S.A. 

Section 412. The documents in the possession of Christian 

Potholm's counsel do not relate to any dealings between Command 

-11-
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Research and/or Christian Potholm and Atlantic Research Company, 

Committee to Save Maine Yankee, Central Maine Power Company, or 

any other Maine utility company. As of the date of this 

response, no rational connection has been suggested between these 

documents and the subject matter and scope of the investigation. 

We therefore decline to produce these two documents. 

Subpoena - Paragraph No.8. All documents or writings of 

any kind nqt produced pursuant to another document request, 

relating or incident to any soliciation (sic), collection or 

donation of contributions by you on behalf of any political 

committee, political party, state candidate, or federal 

candidate. 

Answer to Paragraph No.8. Paragraph 8 of the subooena 

duces tecum addressed to Christian Potholm is, apparently, a copy 

of Paragraph No. 39 of the. request for production of documents 

addressed to Christian P. Potholm. The request remains 

unintelligible. To the extent that this paragraph may be 

interpreted as seeking the identity of non-utility company 

clients, Christian Potholm respectfully declines to produce any 

such documents and incorporates by reference his response to 

Paragraph No. 1 of this subpoena. 

Subpoena - Paragraph No.9. All documents or writings of 

any kind relating or incident' to the Articles of Incorporation of 

Command Research or any amendments thereto. 

Answer to Paragraph No.9. Command Research has previously 

produced this information. 

Subpoena - Paragraph No. 10. All documents or writings of 

any kind relating or incident to the by-laws of Co~and Research 

or any amendments thereto. 

-12-



( Answer to Paragraph No. 10. Command Research has previously 

produced this information. 

Subpoena - Paragraph No. 11. All documents or writings of 

any kind relating or incident to the minutes of the Board of 

Directors of Command Research. 

Answer to Paragraph No. 11. This information has previously 

been produced. 

Subpoena - Paragraph No. 12. All documents or writings of 

any kind not produced pursuant to another document request, 

relating or incident to the corporate records of Command 

Research • 

. Answer to Paragraph No. 12. Command Research is a private 

company which provides polling and consulting services to its 

clients on a ~onfidential basis. Christian Potholm is the 

principal officer of the company and directly involved in the 
~ 

.business of the Company. The very existence of Command Research 

depends upon the faith that its clients have that polling and 

consulting information will be kept confidential, not to be 

released except with the prior approval of the client to those 

persons whom the client selects. By contract with its' clients, 

Command Research anft its principals are not permitted to release 

any inform~t~on without the prior approval of the client. 

Several clients of Command Research--aware of the scope of the 

Committee's requests--have specifically objected to the 

disclosure of information relating to their identity and polling 

information collected and evaluated by Command Research for their 

use. They not only disapprove of the requested disclosure but 

have specifically requested that such information not be 

-13-
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( disclosed. Such contract agreements are common within the 

r 

opinion survey industry and embody a cornmon ethical standard 

within that industry. The polls are the property of the client 

and unauthorized identification of the client or release of 

information concerning polling activities would violate the 

client's contra~t and prop'riety rights. Unauthorized disclosure 

of the identity of such clients--or the release of information 

relating to work done for those clients--would expose Command 

Research and its principals to lawsuits for breach of contract. 

Neither Command Research nor its principal, Christian Potholm, 

gives away a client's polling data. Rather--in every 

instance--Christian Potholm for Command Research has briefed 

individuals and groups only at the request of the client who 

~ommissioned the study. 

The scope of the request within this paragraph,of the 

subpoena duces tecum far exceeds the subject matter and scope of 

the Committee's authority and is, therefore, in direct violation 

of Title 3 M.R.S.A. Sectiori 412. 

While Paragraph 12 of the subpoena duces tecum calls for the 

production of documents rather than the testimony of a witness, 

we challenge the demands of Paragraph No. 12 as being not 

pertinent to the subject matter and scope of the investigation. 

As of· the date of this response, no showing, of any rational 

relationship between the requested documents and the subject 

matter and scope of the investigation has been made. 

The requested information is both privileged and proprietary 

with no showing whatever that the requested information is within 

the scope or subject matter of the Committee's authorized 

-14-



, ~ .. 

( investigation. Command Research--a small company which relies on 

its ability to underbid its large competitors and yet produce 

( 

reliable information--would be fatally prejudiced by disclosure 

of confidential materials relating to pricing structure, methods 

and techniques of polling and other information about the 

operation of .Command Research. The disclosure of such 

information would serve no legitimate purposes of this 

investigation. 

DATED at Portland, Maine, this 19th day of September, 1984. 

~~~~~~--=ft~~~~~~~~~, 

";1 -
John S.· Whitman 

Attorneys for 
Christian P. Potholm 
President, Command Research 

-15-
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Exhibit E-l 

AFFIDAVIT OF CHRISTIAN P. POTHOLM 

Christian P. Potholm, after being first duly s~orn, 

on his oath says: 

1. I am President and principal operating officer of Command 

Research and make the statements in the following Affi

davit on the basis of my own personal knowledge. 

2.' Command Research is a pr ivate company which provides 

polling and consulting services to its clients on a 

confidential basis. The continued existence of Command 

Research as a corporation engaged in polling operations 

depends on the continued and justifiable faith that 

its clients have that Command Research will treat its 

findings as confidential. The confidentiality of polling 

data generated by Command Research is the specific subject 

of a contractual understanding between Command Research 

and each of its clients, past and present. For example, 

document No. 95 produced by Save Maine Yankee is a Memo

randum of Understanding dated August 15, 1982 signed 

by Christian P. Potholm, President, Command Research 

and John S. Men~rio on behalf of Save Maine Yankee Com~it

tee. Paragraph 4 of that contract - typical of the con

tract provisions existing, and which have existed, betueen 

Command Research and its clients - obligates Command 

Research not to "release any data without the prior 

approval" of the client. 
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Polls developed for "non-utility clients" have never 

been shared with "utility clients". Polls generated 

during the course of working with "non-utility clients" 

have never been delivered to the utilities which ara 

the subject of this investigation. 

8. During the course of the development of Atlantic Research, 

Central Maine Power Company, using its own equipment 

and pe~sonnel, developed its own data base and computer 

programs for that effort. No information genera~ed by 

Command Research on behalf of its clients was included 

within the data base ~nd computer program establishau 

at Central Maine Power Company. 

9. Command Research is a relatively small company in competi

tion with large polling organizations and survives by 

virtue of its ability to consistently underbid its large 

competitors and produce demonstrably reliable polling 

data. The ability of Command Research to operate in 

this fashion depends upon its use of techniques and 

methods which are proprietary and privileged. The inter

view methods themselves are proprietary and proceed 

on assurances of confidentiality to the persons conducting 

the interviews as well QS those responding. The integrity 

of the interviewing process Qnd the confidentiality 

of the responses are central to the continued successful 

exist~nce of Command Research. 
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JOINT SELECT COMMITTEE TO 
INVESTIGATE PUBLIC UTILITIES 

Exhibit F 

By way of further response to the Request for Production 

of Documents addressed to Christian P.,Potholm we respond: 

Paragraph No. 20. All checks, account ledgers, check 

stubs and all other documents relating or incident to your 

accounts payable and your accounts receivable accruing as 

a result of your participation in any poll, opinion survey, 

or traqking study conducted or sponsored, in whole or in 

part, by or for the ~tlantic Research Company, Committee 

to Save Maine Yankee, Central Maine Power Company, or any 

other Maine utility company. 

Response to Paragraph No. 20. Without waiving our Objec

tion to this request as set forth in the initial response 

to paragraph No. 26, Christian Potholm responds by indicating 

that the fiscal year of Command. Research is May 1 to April 

30 of each year. For the years indicated, payments from 

Atlantic Research Company, Committee to Save Maine Yankee, 

Central Maine Power Company, or any other Maine utility 

company were as follows: 

(a) 1980/1981 

(b) 

Central Maine Power Company - $5,000 - Document 
No. 13,037 
Save Maine Yankee - $36,100 Document No. l3,~38 

1981/1982 

Central Maine Power Company - $4,000 - July 30, 
1981 - Document No. 13,039 

: .:~ .. I.~. ;-;,;., '~:-l"i.""":~~"~ ... ~:: 
..... • .. ! ••• ... ",,",:.~. :', '. 4' 
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New England Telephone Company - $8,700 - September 
23, 1981 - Document Nos. 13,040 and 13,041 
New England Telephone Company - $8,700 - October 
20, 1981 - $8,700 - Document No. 13,042 
Central Maine Power Company - $18,600 - December 
16, 1981 - Document No. 13,043 
Central Maine Power Company - $6,000 - February 
8, 1982 - Document No. 13,044 

(c) 1982/1983 

Central Maine Power Company - $4,000 - May 26, 
1982 - Document No. 13,0~5 
New England Telephone Company - $8,600 - August 
9, 1982 - Document Nos. 13,046 and 13,047 
Atlantic Research - $3,102.20 - August 30, 1982 
- Document-No. 13,048 
Save Maine Yankee - $9,000 - August 30, 1982 -
Document No. 13,049 
New England Telephone Company - $8,600 - September 
3, 1982 - Document No. 13,050 
Save Maine Yankee - $6,500 - September 13, 1982 
- Document No. 13,051 
Save Maine Yankee - $9,000 - October 4, 1982 -
Document No. 13,052 
Save Maine Yankee - $5,000 - October 12, 1982 
- Document No. 13,053 
Central Maine Power Company - $6,000 - November 
12, 1982 - Document No. 13,054 
New England Telephone Company - $8,600 - January 
7, 1983 - Document No. 13,055 
Central Maine Power Company - $3,000 - Febuary 
7, 1983 - Document Nos. 13,056 and 13,057 

(d) 1983/1984 

New England Telephone Company - $2,195 - May 3, 
1983 - Document No. 13,058 
Central Maine Power Company - $7,000 - August 
24, 1983 - Document Nos. 13,059 and 13,060 

iNew England Telephone Company (Invoice) - $2,195 
- March 1, 1983 - Document No. 12,731 (previously 
produced in response to another request) 

By way of further information, it should be pointed 

out that there was a reimbursement from Command 
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Research to Central Maine Power on account of 

an alleged overpayment for consulting services. 

This reimbursement is reflected in records previous-

ly produced as documents numbered 12,730 and 12,732. 

Please see documents numbered 13,061 and 13,062 

attached. 

Paragraph No. 45. All documents relating or incident 

to any debts or obligations that were or have been outstan~ing 

for over thirty (30) days and tha~ were incurred by a federal 

officerholder, a state officeholder~ a state candidate, 

a federal candidate, a political party, a Maine Ballot question 

campaign, or the Comm'ittee' to Save Maine Yankee to you as 

a result of services perfo~med by you. 

Response to Paragraph No. 45. Any such documents which 

do exist are confidential and privileged and would lie beyond 

the scop.e of the Joint Committee's investigation. As the 

result of counsel inadvertence, the previous response to 

paragraph No. 45 indicated that there were no such documents. 

We correct that by indicating that there are two documents 

totally unrelated to services performed for Atlantic Research 

Company, Committee to Save Maine Yankee, Central Maine Power 

Company or any other Maine utility company, and we decline 

to produce them. 
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DATED at Portland, Maine, this 19th l.y of September. 1984. 

l.. t.-
~. 

/ ~ ~~: Q-~ j'. /d,jU-Ei 
John S. Whitman/ 
Attorneys for Christian 
P. Potholm 
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JOINT SELECT COMMITTEE TO 
INVESTIGATE PUBLIC UTILITIES 

Exhibit G 

By way of further response to the request for production 

of documents addressed to Command Research, and as part 

of a continuing effort to comply with the Committee's legiti

mate requests for information, we provide further responses 

to numbered paragraphs numbered 45, 57, 58 and 59. 

Paragraph No. 45. All documents relating or incident 
, 

to any debts or obligations that were or have been outstanding 

for over thirty (30) days and that were incurred by a federal 

offic~rholder, a state officeholder, a state candidate, 

a federal candidate, a political party, a Maine ballot ques-· 

tion campaign"or the Committee to Save Maine Yankee to 

you as a result of services performed by you~ 

Response to Paragraph No. 45. Any such documents which 

do exist are confidential and privileged and would lie beyond 

the scope of the Joint Committee's investigation. As the 

result of, counsel inadvertence, the previous response to 

paragraph No. 45 indicated that there were no such documents. 

We correct that by indicating that there are two documents 

totally unrelated to services performed for Atlantic Research 

Company, Committee to Save Maine Yankee, Cenfral Maine Power 

Company or any other Maine utility company, and we decline 

to produce them. 

Paragraph No. 57. All documents rela~ing or incident 

to the Articles of Incorporation of Command Research or 

any amendments thereto. 

._-'_. 
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Response to Paragraph No. 57_ Without waiving the objec-

tions previously noted, we attach hereto documents numbered 

13,063 through 13,105 representing: the Certificate of Clerk 

dated September 13, 1984 (No. 13,063); Corporate Minutes 

from May 13, 1980 through May 1, 1984 (Nos. 13,064 to 13,094); 

Annual ~eport~for ~he years 1981, 1982 and 1983 (No. 13,095 

to 13,100); the Corporate By-Laws (No. 31,101 to 13,104); 

and a letter-to the Secretary of State dated November 14, 

1980 concerning the corporate activities at Command Research 

(No. 13,105). 

Paragraph No. 58. All documents relating or incident 

to the by-laws of Command Research or any amendments thereto. 

Response to Paragraph No. 58. See the response to Para-

graph No. 57. 

Paragraph No. 59. All documents relating or incident 

to the minutes of the Board of Directors of Command Research. 

Response to Paragraph No. 59. See the response to 

Paragraph No. 57~ 

DATED at Portland, Maine, this 19th day of September, 

1984. 
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STATE OF MAINE 
KENNEBEC, ss. 

JOINT SELECT COMMITTEE TO 
INVESTIGATE PUBLIC UTILITIES, a 
duly authorized Joint Committee 
of the Maine Legislature 

v. 

CHRISTIAN P. POTHOLM 
Town of Harpswell, County of 
Cumberland, State of Maine 

and 

COMMAND RESEARCH, a Maine 
Corporation with a principal 
place of business at Brunswick, 
County of Cumberland, 
State of Maine 

) 
) 

J 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

SUPERIOR COURT 
Civil Action 
Docket No. CV84-43 

OCT 1:3 1984 

ORDER 

Pursuant to Title 3 § 165 (7) of M.R.S.A., it is hereby 
ORDERED that Christian P. Potholm individually and in his 
capacity as a principal of Command Research shall appear before 
the Joint Select Committee to Investigate Public Utilities in 
Augusta, County of Kennebec, State of Maine, on October 25, 1984, 
at 10:00a.m. and bring with him those documents subpoened by 
the Committee not previously provided. 

Dated: October 12, 1984 
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PRETI, FLAHERTY & BELIVEAU 

ATTORNEYS AT LAW 
443 CONGRESS STREET 

PORTLAND. MAINE 04101 

207/77!S-!S831 

AUGUSTA OFFICE: 
ONE MEMORIAL CIRCLE 
AUGUSTA. MAINE 04330 

207/623·5167 
,-. 

• ::0:". 

RUMFORD OFFICE: 

JOHN J. FLAHERTY 
ROBERT W. SMITH 
SEVERIN M. BELIVEAU 
HAROLD C. PACHIOS 
RICHARD H. SPENCER. JR. 
CHRISTOPHER D. NYHAN 
JONATHAN S. PIPER 
JOHN P. DOYLE. JR. 
FRANKLIN A. POE 
JEFFREY T. EDWARDS 
ROBERT CHECKOWAY 
RANDALL B. WEILL 
GEOFFREY K. CUMMINGS 
EVAN M. HANSEN 

ROBERT F. PRETI 
ALBERT J. BELIVEAU. JR. . 
MARTIN R. JOHNSON 
MICHAEL J. GENTILE 
KEITH A. POWERS 
ERIC P. STAUFFER 
DANIEL RAP"'PORT 
BRUCE C. GERRITY 
... NTHONY W. BUXTON 
MICH ... EL G. MESSERSCHMIDT 
JOHN C. G"'LL 
ESTELLE .... L ... VOIE 
CAROL .... GUCKERT 
EDW ... RD R. BENJ ... MIN. JR. 

The Honorable Morton Brody 
Kennebec County Superior Court 
95 State Street 
Augusta, ME 04330 

Dear Justice Brody: 

October 26,. 1984 

1 !SO CONGRESS STREET 
RUMFORD. MAINE 04276 

207/364.4!S93 

Rei Joint Select Committe to Investigate Public utilities 
vs. Potholm and Command Research, Docket No. CV-84-430 

In accordance with our conference call this morning, as counsel 
for the Joint Select Committee to Investigate Public Utilities 
("Committee"), permit me to summarize herein the Committee's posi
tion regarding the declared contempt by'Mr. Potholm. 

On the prior Application of this Committee, this Court issued 
its Order to Mr. Potholm, directing that he appear before the 
Committee on October 25, 1984, and bring with him the documents 
and writings described in the Subpoenas duces tecum previously 
served upon him by the Committee, - all pursuant to 3 M.R.S.A. 
§165(7). 

On October 25, 1984, the Committee reconvened and Mr. Potholm 
appeared before it in company with his attorney, Harrison 
Richa·rdson. He agreed to produce certain writings but stead
fastly refused to produce others within the purview of the sub
poenas. 

The Chairman, Senator Baldacci, proceeged to request that Mr. 
Potholm produce all of the writings, and in this fashion proceeded, 
in question and answer form, through the various categories of 
writings delineated in the subp?enas. The form was essentially 
as follows: ' 
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PRETI. FLAHERTY & BELIVEAU 

The Honorable Morton Brody 
October 26, 1984 
Page 2 

Baldacci: Please produce the writings. 

Potholm: On advice of counsel, I will not produce them. 

Richardson: They will not be produced for the reason that (1) 
they are privileged by virtue of contracted con
fidentiality and (2) the request is objected to 
further for the reason that the materials sought is 
beyond the scope of the investigation. 

Baldacci: 

Potholm: 

Baldacci: 

I consider that you do not enjoy the privilege 
claimed under Section 457 of Title 3 and direct 
that you comply with the request to which your 
claim of privilege has been made. 

I refuse to comply. 

Having objected that the request is beyond the scope 
of this investigation, I advise you that in my 
opinion it is well within the scope of the Joint 
Order, specifically Paragraphs 2 and 3 of that Order, 
and further 

"because of your contractual relationship, Dr. 
Potholm, with Central Maine Power Company, New 
England Telephone Company and Save Maine Yankee 
for polling services and your contractual re
lationship with other clients in which political 
masking questions were included in polls conducted 
on their behalf, it is this Committee's belief 
that you had the opportunity and did avail your
self of the opportunity to share political 
information between and among utility and.non
utility clients and thus may have contributed 
to the utilities unauthorized participation in 
political pr9cesses. The writings sought may well 
shed light on these activities. 

"The committee is of the belief that your 
relationship with these several clients, many of 
whom may have been political candidates or 
committees permitted the transfer of polling 
information by you to them and vice-versa much 
of which had been or may have been originally 
contracted for by a regulated utility." (emphasis 
ours) 

.! . 
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The foregoing representative colloquy is, of course, in' compressed 
form and designed simply to render more convenient the perusal 
of the analysis herein contained. For complete exposition 
the Committee's position and the witness' position, confer trans
cript of the Committee Hearing of October 25, 1984, Pages 2-79, 
photocopy of,. wtli~.::is enc.losed, herew.i.th as requested. 

Having thus refused seriatim to produce the ~ritings by the Chair 
on the basis that they are privileged and/or beyond the scope 
of the investigation, pursuant to 3 M.R.S.A. §§454 and 457, the 
Chairman directed compliance withfue production Order and com
pliance was rejected. 

Thereafter, the Committee voted that Mr. Potholm is in contempt 
of its directive, said contempt having been committed in its 
presence as noted. See Page 60 and Pages 77 and 78 of the trans
cript. 

It is the position of the Committee that, pursuant to the unambig
uous language of §473, this Honorable Court should punish ~for 
contempt of an investigating committee" (emphasis ours) so long 
as it makes certain findihgs. These findings are: 

1. That the conduct of the witness amounted to contempt. 

2. That the requirements of Sections 424, 430, 453 and 454 
have been complied with. The Committee will establish 
that such compliance has been had. 

(a) Section 424 requires notice of the subject matter of 
the investigation and a copy of Title 3, Chapter 21, 
be given the witness before appearance and presented 
at the time of service of the subpoena. Exhibits 1 
and 2 already in evidence establish compliance with 
this section. 

(b) Section 430 requires that the decision to apply to 
the Superior Court be by investigating committee 
action (transcript, Pages 60, 77-78). 

(c) Section 453 accords to the witness or counsel the right 
to challenge the request as not pertinent to the scope 
of the investigation, in which case the relation 
"believed to exist" (emphasis ours) between the re
quest and the subject matter and scope of the investi
gation shall be explained. This was done. See 
transcript, Page 15. 
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(d) Section 454 authorizes the Chairman to direct compliance 
with any request to which objection has been made. This 
was done (transcript, Page 16). 

3. That in the case of "a citation for failure to comply with 
the subpoena, the requirement of Section 423 has been complied 
with. 

(a) Section 423 provides that the decision to issue a 
subpoena shall be by investigating committee action. 
On September 7, 1984, the investigating committee, 
on motion of Mr. Kelleher and seconded by Mrs. Sewall, 
voted unanimously to issue the subpoenas duces tecum. 

Accordingly, since the Committee will be able to establish complete 
compliance with Section 473 as no~ed in pertinent part, it will 
request that this Honorable Court punish Mr. Potholm and his 
Company for contempt of the investigating Committee. 

The Committee anticipates that~ consistently with his position 
taken at the prior Hearing before this Court, and before the Com
mittee on October 25, 1984, Mr. Potholm will claim privilege pur
suant to Section 457, and object 'pursuant to Section 453. However, 
it will be the Committee's position that since Section 454 and 
Section 457 clearly state that, such claims having been presented, 
the Chairman may nevertheless direct compliance with the request 
and the Chairman having so directed compliance, the inherent 
authority of this indepe,ndent branch of government, i.e., the 
Legislature, has been exercised and flouted. It is to be 
emphasized that the Corrmittee does not here assert or suggest 
that this Court's Order directing the witness to appear before 
the Committee and bring his documents as noted, be enforced. 
Rather, it is the Committee's citation which is sought to be 
enforced through the processes prescribed in Section 453. 

Indeed, but for the fact that the Legislature is not now in session, 
it would be the position of the Corrmitt~e that the punishment 
for contempt would be Legislative action without repair to this 
Honorable Court. Article IV, Pt. 3, §6 of the Maine Constitution 
provides in pertinent part: 

"Each House, during its session, may punish by imprison
ment any person~not a member ... for obstructing any 
of its proceedings. provided, that no imprisonment 
shall extend beyond the period of the same session." 
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Plainly, the position of Mr. Potholm taken before this Committee 
constitutes obstruction of its proceedings. In order that the 
Committee's efforts not be obstructed during periods when it is 
not in session"the Legislature has wisely enacted legislation, 
i.e., 3 M.R.S.A. §473 and/or 3 M.R.S.A. §165(7), by virtue of 
wh'ich this Court is mandated to punish for such contemptuous con
duct. 

This Court will have to decide whether, as it is anticipated ~lr. 
Potholm will contend, it has the jurisdiction and is required 
to evaluate the validity of Mr. Potholm's claim of privilege and 
nonpertinent material as a condition of its declaration of contempt. 

Committee counsel stands 
aspects of the foregoing 

JJF/gdh 
Enclosure 

prepared to elaborate on any and all 
at t.'e Court's r'equest' 

~spect~J;\y, 1\ ; )' ,~ 
\,~. '\ '\ 

/;\ " , [/Iy/ ~ , I J '/ \ 
l~ I, ,A-- L/\ ,!)+ /' ' : 

steidle A. \Lavoie 
Ab-t'CSrneys f'o.l Commi ttee 

j 
:/ 
v 

cc: Harrison Richardson, Esq. 
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JOINT 'SELECT'COl1MITTEE TO . ~~' .. t:.; .. '§')S3 r ell:. '. 
INVESTIGATE PUBLIC UTILITIES,· a '. ). ;.., - .. 
duly authorized Joint Committee .• )i ...... , ..•. :'.:: 
of ·,the. Maine Legislature'" •. ~): '. 

. ~~) . 

v. . ) 
'. , 

CHRISTIAN P. POTHOLM, 
Town of Harpswell, County of 
Cumberland, State of Maine 

) 
) 
) APPLICATION' FO~ CONTEMPT 

and 

COMMAND RESEARCH, a Maine 
Corporation with a principal 
place of 'business at Brunswick, 
County of Cumberland, State of 
Maine 

) 3 M.R.S.A. § 473 
) 
) 
) 
) 
) 
) 
) 
) 

TO: The Honorable Justice of the Superior Court. 

.' " t; 

The·,.Joint Select Committee to Investigate Public Utilities 
respectfully represents that: 

1. Pursuant to the Order of this Honorable Court dated 
October 12, 1984, commanding Mr. Christian P. Potho1m, individ
ually and in his capacity as principal officer of Command 
Research, to appear before the Joint Select Committee to Investi
gate Public Utilities on October 25, 1984, and to bring with 
him those documents subpoenaed by the Committee not previously 
provided, the said Potho1m did 'appear before said Joint Committee 
which had reconvened on said date. 

. . .: .. 

2. The said Potho1m appeared on said date with his attorney, 
Harrison L. Richardson, and agreed to produce certain documents 
and writings pursuant to the requests set forth in the subpoenas 
duces tecum, which requests were ~epeated during the course 
of the hearing by the Committee's.~hairman, Senator John E. 
Ba1dacci.~ .. :~::,.·,-::.: .. ,",~.:,:~~. , ... , .... ;.'. 1 . . 

..... .~ - ,_,:':" ~.: .. H.::· .' :-:';..i :"",~;:.~ .. -... :~.~:~" 
3. During the same appearance on October 25, 1984, Potho1m, 

while agreeing to produce certain docum~nts, refused to produce . 
,,' . ':;. . ~:' ... 

. ~) ~ . 
:::::1!.~: .. , 
~;.-~: ...... ! . 
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'others which were within the purview of the subpoenas, .... 
stating that the materials exceeded the scope of the Committee '. s,·. :~: 
investigation and were' protected' by privilege. . . .- '-. :.~.;/;;.' . 

:t. :' :<:.' , 
4, Pursuant to 3 M.R.S.A •. §453,Chairman BaldaccFthen 

explained why the documents -and writings requested were believed 
to be within the scope and subject matter of the Corrmittee's 
investi~ation and further stated that the same were not priv
ileg~d. (~ee Transcript, pp. 15-16, et seq.). 

5. Upon Potholm's continued refusal to produce the same, 
Chairman Baldacci, acting pursuant to· 3 .M.R.S.A. §§454 and 457, 
directed compliance with the subpoenas '(see Transcript, pp. 
15 -16, e t seq.) • 

. 6. Despite the Chairman's directive that he comply under 
3 M.R.S.A. §§454 and 457, Potholm steadfastly refused to turn 
over the documents. 

7. Upon motion by Rep. Kelleher, which was seconded by 
Rep. Crowley, the members of the Joint Select Corrmittee to 
Investigate Public Utilities did thereupon vote affirmatively 
to deCLare the said Christian P. Potholm in contempt of Com
mittee an~ to issue a citation for such contempt for ~ppropriate 
enforcement by a Justice of the Superior Court of the State 
of Maine (see Transcript,' pp. 60 and 77-78). A copy of the 
contempt citation is ~ttached hereto, incorporated by ieference 
herein and marked Exhibit A. 

8. Under Art. IV~ Pt. 3,' §6 of the Maine Constitution, 
each House of the Legislature has, during its session, the 
power to punish by imprisonment any person, not a member, for 
obstructing any of its proceedings. 

9. As the Legislature is not now in session, the Joint 
Select Corrmittee to Investigate purrlic utilities has chosen 
to repair to this Honorable Court, pursuant to the provisions 
of 3 ~.R.S.A. §473, for its enforcement of the Corrmittee's 
contempt citation. 

10. WHEREFORE, the Committee respectfully requests that, 
after notice and hearing, this Honorable Court punish the said 

I 

Potholm and Command Research for contempt of the Co~mittee, 
said contempt having been committed in its presence, and that 
it accord the Committee such other and further relief on the 
premises as it deems appropriate. 

,""!" 

, '.~' 
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STATE OF MAINE 
Kennebec, SSe 

:JOINT SELECT COMMITTEE TO 
. INVESTIGATE PUBLIC UTILITIES 

Chairman 

October 29, 1984 

Before me, personally appeared John E. Baldacci and made 
oath to the truth of the fo oing sta~ements contained in 
this Application. 

Signed: 

John J. Fl 
Preti, Flah t & Beliveau 
443 C~ngress Street 
Portland, ME 04101 
(207) 775-5831 

........ : .. : .... 
'. i-:::tk . . ',' ~, .... ~: . ':'"': 
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STA'IE OF MAINE 
Kennebec, SSe 

JOINT SElECT COMMITrEE 'TO 
INVESTIGA'IE PUBLIC UTILITIES, 

v. 

CHRISTIAN P. ParHOIM, 

and 

COMMAND RESEARClf 

SUPERIOR COtmr 
Civil Action 

t'l I 

Docket No. C· "'- If I 

,OCT 3 0 1~84 

APPLICATION FOR INTERVENTICN 
OF DAVID EMERY 

NOW COMES, David Emery of Washington in the District of Columbia, 
(hereinafter referred to as "Intervenor"), who respectfully represents 
as follows: 

y 3,· 

1. '!he Che Hundred and Eleventh Legislature created a "Joint 
Select Conmittee to Investigate Public Utilities" pursuant to a certain 
Order dated September 7, 1983. 

2. Pursuant to said Order the COIrmi ttee was purportedly granted 
PJwers and authority pursuant to 3 M.R.S.A. §§162(4)i 165(7) and 401 
et. seq. 

3. Pursuant to said authority, the Joint Select Committee to 
Investigate Public Utilities issued on June 7, 1984, a written Request 
for Production of Coc\.lIreI1ts to Mr. Christian P. Potholm, of Brunswick, 
r.1aine, in his individual capacity, seeking all documents and writings 
relating to the polls, opinion survey, or tracking studies .which he con
ducted or sponsored for r·1a.ine utility companies and non-utility company 
clients. In addition, the Request sought inforrration explaining his 
relationship, if any, with federal and state off:i.ceholders, federal and 
state -candidates, political parties and political committees. 

4. Intervenor is a fonner Maine Congressrran and was a candidate 
of the United States Senate in 1981-1982. 

5. Mr. Potholm responded through his attorney on August 27, 1984 
wi th several documents, but declined to resrond with respect to certain 
requests. 
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6. On June 81. 1984, the Joint Select Committee to Investigate 
Public utilities issued a Request for Pro::1uction of IbcuItents with 
specific requests to Cormand Research, a M3.ine corporation engaged in 
the business of research. 'Ihe first fifty-one requests are identical to 
the ones contained in the first Request, and the renaming requests. seek 
all docu:rrents, if any, relating to the comr;:any's contributions to p:>litical . 
parties or candidates and also the company's by-laws and related reports. 

7. On August 27, 1984, Mr. Potholrn, as president of Co:rmand 
Research, through his attorney, responded to the Request for Production 
of I::XJcuments. 'Ihe response incorporated by reference the earlier res
ponse of Mr. Potholrn individually to requests numbered 1 through 20 and 
22 through 51. Mr. Potholrn declined to provide certain documents sought. 

8. Apparently due to the defendants' refusal to comply fully with 
the Requests for Production of IJoc\.lrOOnts, the Joint Select Ccmni ttee to 
Investigate Public utilities duly net on September 7, 1984, and voted to 
issue a subpoena duces tecum to Mr. Pothom individually and to Ccmnand 
Research. 

9. On September 19, 1984, Mr. Christian Potholrn responded through 
his attorney to the subpoena duces tecum addressed to him. He refused 
to produce the documents sought in six of the seven requests. 

10. On September 19, 1984, Mr. Christian Pothom, as president of 
Cormland Research, responded through his attorney to the subpoena duces 
tecum. He refused to produce the documents in 'eight of the twelve 
requests. 

11. On September 19, 1984,.Mr. Christian P. Pothom responded 
affirmatively to request number 20 in the original Request for Pro
duction of Documents and refused to respond to request number 45. 

12. On September 19, 1984, Mr. Olristian P. Pothom, as president 
of Command Research, responded through his attorney in an affinnative 
manner to requests numbered 57, 58, and 59 in the original Request for 
Production of DJcurrents, but refused to respond affirIl'atively to request 
number 45. 

13. Apparently due to the failure of defendants to respond fully 
to the subpoenas duces tectnn, the Joint Select Camrnittee to Investigate 
Public Utilities met on October 10, 1984, and according to the provisions 
of 3 M.R.S.A. §423, voted to apply to this Court to compel obedience to 
the subpoenas. ' 

14. By a document dated October 10, 1984, the Joint Select Committee 
to Investigate Public utilities applied to this Court to compel obedience 
to subpoenas or in the alternative, for contempt and pursuant to such 
application on October 12, 1984, this Court issued its Qrder, attached 
hereto and made a part hereof and marked Exhibit A. 

15. Intervenor is the owner of a document or documents arguably 
wi thin the scope of such Requests for Production; Subpoena or Order 
known as the "V. Lance Tar~f.mce Poll, II ("Poll"), and objects to the 
production of such document (s) . 

LAW OP'P"CES OP" DOYLE II NELSON' ONE COMMUNITY QRIVE • ".0. IIOX 2708· AUGUSTA. MAINE 04330 
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16. '!hat UpJn infonmtion and belief, the defendants have refused 
to turn over the Poll to the Corrmittee. Also upJn infonmtion and 
belief, the Conmittee is now before this Court seeking to compel pro
duction of doc\:lllleDts, including the Poll, by means of the Court's con-
tempt powers. -

17. Intervenor is the rightful owner of the Poll. '!he Poll con
tains confidential/sensitive infonmtion which makes disclosure of same 
damaging to Intervenor's interests. '!he Poll is clearly irrelevant and 
imnaterial to any considerations within the Ccmnittee's jurisdiction. 
By cCl'l1p:lling disclosure of the Poll the Conmittee is unlawfully attempting 
to interfere with lawful contracts to which InterVenor is a party. 

18. As such, Intervenor claims an interest in the property or 
transaction which is or will be, the subject of an action before this 
Court and Intervenor is so situated that the dispJsition of this action 
may as a practical matter impair or impede his ability to protect his 
interest in said property. 

WHEREFORE, Intervenor requests that he be pennitted to Intervene in 
this action. 

Dated: CCtober 29, 1984 

OOYLE & NElSOO 

(~. 

BY: ,~~.~~·t.~,~~~ ________________ _ 

JON R OOYLE 

\': .. '.' :, 

.. --- .. -.-
BY: 

MI~ J. LATORRE 

Attorneys for Intervenor 
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STATE OF MAINE 
Kennebec, ss. 

SUPERIOR COURI' 
Civil ~on 
Docket No. 

JOINT SEIEcr COMMI'ITEE TO ) 
INVESTIGATE PUBLIC UTILITIES, ) 

) 
v. 

. 
CllFISTIAN P. ParHOIM, 

) 
) 
) 
) 
) 
) 
) 

MJTION FOR ProTECl'IVE ORDER 
and 

NCW COMES David EreJ::y (Intervenor), who respectfully represents as 
follows: 

1. That all stateIrents in his M:)tion To Intervene of even date 
are incol:p)rated herein as though set forth in their entirety. 

2. A'3stl:'!1in; that the C'.orrmittee's Requests for Prod.ucticn/f:ubiX'6l:as 
are construed to embrace a "V. Lance Tarrance poll," disclosure of sar.e 
wuuld be injurous to Intervenor's u·lterests. Inte.rvenor is : ... he rightful 
owner of said poll. The poll contains confidential/sensitive info:r:rnation 
which nakes disclosure of sarre damaging to Intervenor' 5 interests. . 'Ihe 
poll is c] ea,=ly irre-levant and i.rrrratcriul 1;:0 any consider.:lticns within 
the Camni t~ee 's jurisdiction. By ccmr;:ell.i nq disclosurt= of :..he roll the 
Conmittee's tmlawfully att-.empts to interfere \vith lawful contr3.cts to 
which Intervenor j.B a party. 

3. ]lccordli.gly, good cause exists within tl·.i.e rw...aning of M.R.C.P. 
26 (c) such that this Court should protect Ir..tervenor from annoyance, 
embarrassment, oppression or undu~ bu...'7de. •• 

WEEREFORE, Inb>.rvenor requests without limitation that the ('.curt: 

Dated: 

A. Make inquiry into the relevance of said FOIl; 
B. Disclare Intervenor's rights in said poll; 
C. C1rder t.h.at discovary not 1:6 hadiz 
D. Order that confidential resParWl or info:r:rnation 

not be disclosed, 
E. Gr:ant such further relief as may be appropri~te 

mder the cirCUIi'stances. 

CCtober 29, 1984 

BY: 

BY: 

COYLE & NEr.SCN 

JCN R. COYLE 

MIO:IAEL J. LATORRE 
Attorneys for Intervenor 
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Morton A. Brody 

, 
RICHARDSON, TYLER & TROUBH 

ATTORNEYS AT LAW 

465 CONGRESS STREET 

PO SOX 15340 

PORTLAND MAINE 04101 

Octoh~r 30, 1984 

Justice, Somerset Superior Court 
Skowhegan, Maine 04976 

AREA CODE 207 

774'5821 

RE: Dr. Christian Potholm and the Joint Select Committ?e to 
Investigate Public Utilities 

Docket #CV-84-430 

Dear Justice Brody: 

This letter is meant to be a summary of the facts involved 
and the legal issues presented by Dr. Potholm's refusal to comply 
with certain Requests for Production of the Joint Select 
Committee to Investigate Public Utilities. As you know, as 
Counsel for Christian Potholm I have been served with a "CITATION 
FOR CONTEMPT OF COMMITTEE" dated October 29, 1984 which reads, in 
part: "Christian P. Potholm is herewith cited for contempt of 
the Joint Select Committee to Investigat~ Public Utilities and 
notified that the Committee will forthwith seek enforcement of 
its process by a Justice of the Superior Court of Maine." It is 
worth noting that Mr. Flaherty, in his letter to you of , October 
26, 1984, states that it "is to be emphasized that the Committee 
does not here assert or suggest that this Court's Order directing 
the witness to appear before the Committee and bring his 

,documents as noted, be enforced." 

By way 0 f background, on September 7 " 1983, the Joint Select 
Committee to Investigate Public Utiliti~s was established by 
Legislative Joint Order, Senate Paper 643. (Copy attached). 
S~nate Paper 643 basicall~r authorizes the Committee to 
investigate "the nature and extent of the participation of 
political utilities, ... in political processes and activities," 
and to determine whether that political participation has 
involved violations of the law. Senate Paper 643 also a~thorizes 
investigation of the relationship between political participation 
and the regulation of public utilities as well as inv~stigation 
of whether rate payers' money has been used directly or 
indirectly to affect regulation of public utilities. 
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On June 7, 1984, the Joint Select Committee issued a written 
Request for Production of Documen~s to Dr. Christian P. Potholm 
in his individual capacity, seeking all documents and writings 
related to hi~ polls of both utility and non-utility clients. On 
June 8, a similar Request for Production was issup.d to Command 
Research, of which Dr. Potholm is and was President. After 
Reveral hundred hours of work, combing through documents and 
segregating them by category as he had been directed to do, Dr. 
Potholm responded to both Reque,sts for Production of Documents by 
producing more 'than 13,000 pages of documents on August 27, 1984. 
In previous statements to the Court, Mr. Flaherty has made 
disparaging reference to the fact that many of the more than 
13,000 documents consisted of photostatic copies of press 
clippings. It should be pointed out that these were materials 
that were received by Dr. Potholm and specifically within the 
scope of the Committee'S Requests for Production addressed to 
both Dr. Potholm and Cor.~and Research. If the Committee did not 
want these documents, perhaps they should not have asked for 
them. 

At the time he responded to the Requests for Production by 
producing more than 13,000 documents, paginated and classified as 
he had been asked to do, we as Dr. Potholm's Attorneys filed 
detailed written objections to a number of the requests. Those 
responses and objections are a matter of record in this Court and 
we ask that they be carefully reviewed by the Court since.they 
represent a continuihg statement of Dr. Potholm's position. 

The Committee subsequently voted--on September 7, 1984--to 
issue a subpoena duces tecum to Dr. Potholm and to Command 
Research. On Friday, September 21, 1984 at 10:10 a.m., Dr. 
Pothol~'s Attorneys caused to be delivered to the Join\ Select 
Committee at the Legislative Post Office: 

(a) Response of ChriRtian P. Potholrn to subpoena 
duces tecum. 

(b) Response of Christian P. Potholm to subpoena 
duces tecum as President of Corr~and Research. 

(c) 'FU'rfEer responses to Paragraphs Numbered 20 and 
45 of the Request for Production of Documents on 
behalf of Christian P. Potholm. 

(d) Further responses to Paragraphs Numbered 45, 57, 
58 and 59 of the Request for Production of 
Documents on behalf of Christian P. Potholm as 
President of Command Research. 

(e) The Affidavit of Christian P. Potholm prepared 
in response to statements by Mr. Flaherty and 
Hr. Linell (representing the Committee) to Mr. 
Whitman (representing Dr. Potholm) concerning 
the pertinency of the requested information to 
the scope and subject matter of the Committee's 
investigation. 
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( In addition to filing more than 13,000 pages of documents, 

( 

together with answers and supplemental res~onR~s to Requests for 
Production of Documents, Dr. Potbolm also filed a stater:\ent with 
the Comrrtittee in which hp attflmptE'O to define .and correct some of 
the misperceptions about his role in polling by and for some of 
Maine's major utilities. 

On October 10, 1984, the Democratic members of the Joint 
Select Committee voted to apply to the Superior Court to compel 
obedience to the subpoena. On October 12, 1984, coun~el for both 
parties met with the Court. Although there is not currently 
available a transcript of that hearing before you, it should be 
pointed out that I, as Counsel for Dr. Potholm, suggested to the 
Court that the "common sense" wav to handle this was for the 
Court to review the documents and make a determination as to 
whether or not the documents requested are within the scope and 
subject matter of the Committee's investigation and, if so, 
whether or not the documents \'lere to be protected. The Court 
subsequently indicated~ on the record, that it would agree to 
review these materials if counsel could agree. Mr. Flaherty 
subsequently indicated that he could not agree to that procedure. 
At the conclusion of the hearing, the Court entered an order 
requiring Dr. Potholm to appear before the Committee on October 
25, 1984. 

On October 25, Dr. Potholm appeared before the Committee. 
Th~ Court has already had ari opporiunity to review the transcript 
of that proceeding. Dr. Potholm filed a sworn statement 
captioned "STATEMENT OF CHRISTIAN P. POTHOLM". A duplicate copy 
of that "STATEMENT" is included for your review and the original 
of that statement should be made part of the record. At that 
time, Dr. Potholrn turned over to the Co~~ittee the documents 
relating to two of his clients, Ad Hedia and the consulting firm 
of Weil & Firth. Dr. Potholm explained that he had contacted all 
of his clients and that both Ad Media andWeil & Firth had given 
their consent for him to turn over the documents relating to 
their companies. Each of the other clientc had remained 
steadfastly in opposition to the delivery of these materials to 
the Committee. 

In his letter to you of October 26, 1984, Mr. Flnherty 
attempts to· paraphrase the proceedings before the Committee on 
October 25, by indi9ating that the "form was essentially as 
follows" and then describing the substance of the meeting. 
Perhaps the best source of information concerning what actually 
occurred is the transcript itself. Again, the vote was along 
party lines and I mention this simply to indicate that there is 
apparently a partisan component at work but, in any event, it is 
clear that reasonable people in possession of all of the facts 
can and do disagree on the question of whether or not Dr. Potholrn 
should be required to produce the information he has refused to 
produce. This refusal has nevp.r been presented in a contumacious 
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or contemptuous manner. Instead, Dr. Potholm has repeatedly 
stated his willingness to appear before the Committee and testify 
since he, and we, believe that he has a significant amount of 
information and in~igh~ to pres~nt to the Committee. I mention 
this because Mr. Flaherty, during the course of the meeting with 
you on Monday, October 29, made specific reference to the fact 
that Dr. Potholm had not attempted to quash the subpoenae. We 
find it strange that Dr. Potholm is being criticized for 
incorrectly assuming that the Committee would want to hear his 
testimony and then ma~e a decision as to the additional 
documents. If that decision was in error I take full 
responsibility. And given Dr. Potholm's pagination, organization 
and classification of thousands of pages of documents through the 
devotlon of hundreds of hours of effort to the project, and in 
view of his manifest willingness to testify in response to the 
Committee's questions, I find it difficult to understand how it 
can be suggested that he has do~e anything other tha~ proceed 
according to the law in order to protect rights which are 

. afforded him by the law. 

Using the subpoena duces tecum to Dr. Potholm as President 
of Command Research and to Dr. Potholm, individually, as an 
outline'of the dispute, may I describe what I believe to be the 
matters in controversy. 

REQUEST: All documents or writings of any kind relating or 
incident to any 'poll, opinion survey, or tracking 
study drafted or prepared, in whole or in part, by you 
for clients other than Maine utility companies that 
contained a question which measured the respondents' 
approval or disapproval of the performance of 
President Ronald Reagan. 

RESPONSE: This request is the same request that was made in the 
Request for Production of Documents addressed to 
Christian Potholm and the Court should review the 
response to this Request contained in the filing with 
the Committee of August 27, 1984. By our filing of 
September 19, 1984, in response to the subpoenae, we 
indicated the basis of our objection to the production 
of this material. These earlier responses should, of 
course, be reviewed by the Court. To those responses 
it is important to add that Christian Potholm has 
never refused to testify in response to such questions 
as: 

1. Were such tracking questions asked in non-utility 
polls conducted by you? 

2. If they were asked; why? 
3. What use was made by you of the information 

developed by such questions? 

_ .. _'-' 



Justice Brody 
October 30, 1984 
Page 5 

( Thus, while Dr. P6tholm has no objection to describing 
under oath what a tracking question is, why it is 
used, and what use is made of the information 
developed, he has properly taken thosp. steps necessary 
to secure judicial review of the propriety of his 
refusal to produce ~ll results from polls totally 
unrelated to the work of the Committee. 

( 

REQUEST: All documents or writings of any kind relating or 
incident to any poll, opinion survey, or tracking 
study drafted or prepared, in whole or in part, by you 
for clients other than Maine utility companies that 
contained a question which measured the responderits' 
voting preferences with respect to the 1982 Maine U.S. 
Senatorial election. " 

RESPONSE: The previous filings on behalf of Dr. Potholm have 
addressed this in the s~e fashion in which the 
request for information with respect to tracking 
studies measuring the respondents' assessment of 
President Reagan. Again, Dr. Potholm has never 
refused to testify concerning the purpose of tracking 
questions or the circumstances under which they were 
used in the "performance of non-ut~lity polling 
services. 

RE;QUEST: 

RESPONSE: 

REQUEST: 

RESPONSE: 

All documents or writings of any kind relating or 
incident to any 'poll, opinion survey, or tracking 
study drafted or prepared, in whole.or in part, by you 
for clients other than Maine utility companies that 
contained a question which measured the respondents' 
approval or disapproval of the performance of Maine 
Governor Joseph Brennan. 
As was the case with respect to tracking studies 
involving inquiry as to the respondents' perception of 
Presid~nt Reagan and their preference in the 1982 
Maine U.S. Senate campaign, Dr. Potholm"bas never 
refused to testify as to whether or not such tracking 
questions were included in non-utility polls and, if 
so, why. And he has specifically denied, under oath, 
ever having shared polling data with other clients of 
Command Research except as authorized by the client. 

All documents or writings of any kind relating or 
incident to any poll, opinion survey, or tracking 
study drafted or prepared, in whole or in part, by you 
for clients other than Maine utility companies that 
contained a question which measured the respondents' 
voting preferences with respect to the Maine 1982 
Gubernatorial election. 
As has been previously indicated, the filings in 
response to this question should be reviewed by the 
Court. Yet again, it is clear that Dr. Potholm has 
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never refused to tes~ifv concerning track ina auestions 
in polls for non-utility clients,. In fact, he 
presentAd himself befor:e the Corr.rnittee on October 25 
rAady and willing to answer such quest~onR and thp 
Committee majority--for ~easons of its own--€lected 
not to ask·him any such questions. 

REQUEST: All checkc, account ledgerR, ChACk stubs, and all 
other docuroents relating or incident to your accounts 
payable and accounts receivable accruing as the result 
of your participation in any poll, opinion surveyor 
tracking study conducted or sponsored, in whole or in 
part, by or for the Atlantic Research Company, 
Committee to Save HC'line Yankee, Central Haine Power 
Company, or any other Haine utility company .. 

RESPONSE: This identical request is presented in Paragraph 5 of 
the subpoena duces tecum issued to Christian Potholm 
dated September 14,-r984 and Paragraph 5 of the 
subpoena duces tecum served upon him as President 
and/or Chief Executive Officer of Command Research. 
Christian Potholm filed supplemental responses to this 
request by providing the Committee \.,i th 26 pages of 
documents evidencing the financial transactions 
bet\'leen Command Research and. Atlantic Research 
Company, Committee to Save Haine Yankee, Central Haine 
Power Company, and New England Telephone Company. 
Again, Christian Potholm has never refused to testify 
concerning this request. 

REQUEST: All documents or writings of any kind relating or 
incident to the identity of the non-utility company 
clients of your opinion survey activities or political 
consulting activity. 

RESPONSE: This request seeks the identity of non-utility polling 
and consulting clients of Dr. Potholm. It should be 
pointed out that the Committee has already served 
detailed Interrogatories and Requests for Production 
of Documents on several state and federal officials, 
as well as candidates for those positions. In 
addition, they have served Requests for Production of 
Documents and Interrogatories upon the Democratic 
State Committee and the Maine Republican State 
Committee. Former Congressman and U.S. 
Senate-candidate David Eme~y has objected to the 
production of these materials and apparently every 
other state and federal officeholder/dandidate has 
made, or promised to make, an appropriate response. 
Mr. Potholm's position is that the identity of his 
non-utili ty polling and co'nsul ting clients is 
confidential and privileged, and totally beyond the 
scope and subject matter of the Committee's 
investigation. 
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REQUEST: All documents or wr.itings of any kind relating or 
incident to any debts or obligations that were or have 
been outstanding for over thirty (30) days and that 
wer~ incurred by a federal officeholder, a state 
officeholder, a state candidate, a federal candidate, 
a politi~al party, a Maine ballot question campaign, 
o~ the Committee to Save Maine Yankee to you as a 
result of services performed by you. 

RESPONSE: In our supplemental response 0 f September 19, 1984 \.;e 
indicated that there are two docunents totally 
unrelated to services performed for Atlantic Research 
Company, Committee to Save Maine Yankee, Central Maine 
Power Company, or any other Maine utility cOr:1pany and 
declined to produce those documents. We understand by 
his intervention that former-Congressman David Emery 
joins in this objection. However, in order to 
facilitate the resolution of this dispute, we have 
agreed to submit these two documents to the Court for 
in camera inspection and return to us as Counsel for 
Dr. Potholrn. He has never refused to testify in 
response to questions concerning his conduct of 
polling activities on behalf of federal or state 
officeholders, federal or state candidates, a 
political party, or the Committee to Save Maine 
Yankee. . 

REQUEST: All documents or writings of any kind not produced 
pursuant to another document request, r~lating or 
incident to any s'olic ia tion (sic), collection or 
donation of contributicn~ by you or on behalf of any 
politic~l committee, political party, state candidate, 
or federal candidate. 

RESPONSE: We are puzzled by the Committee majority's persistence 
with respect to th~s request. This request, in the 
subpoena duces tecum served upon Christian Potholm as 
President of Command Research, is identical to Request 
for Production of Documents #56. To that request, we 
answered on August 27, 1984 that, while if any such 
documents existed they would be confidential and 
privileged, and lie beyond the scope of the Joint 
Committee's investigation, "no such documents have 
been found" (emphasis added). The Committee Chairman, 
Senator Baldacci, made the same request at the hearing 
on October 25, 1984 (Transcript, p. 27) and, as I 
explained to the Committee (Transcript, pp. 28-29), 
the answer remains the same. 

~OUEST: All documents or \vri tings of any kind not produced 
pursuant to another document request, relating or 
incident to the corporate records of Command Research. 

RESPONSE: Dr. Potholm, as President of Command Research, has 
previously produced all financial records of the 
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company that detail payments by Atlantic Research 
Company, Committee to Save Maine Yankee, Central Maine 
Power Company or any other Naine utility company in 
response to other requests. It is a matter of record 
that Dr. Potholm has also produced all other corporate 
records of Command Research. Note specifically the 
requests contained within Paragraphs Numbered 9, 10, 
and 11 of the subpoena duces tecum served upon Dr. 
Potholm as ~resident and/or Chief Executive Officer of 
Comm~nd Research dated September 14, 1984. Dr. 
Potholm has never refused to testify concerning any 
aspect of the financial arrangements between himself 
and Atlantic Research Company, Committee to Save Maine 
Yankee, Central Maine Power Company, or any other 
Maine utility company. Those corporate records he 
refuses to produce 'are those which include in:ormation 
with respect to the financial dealingc between Command 
Research and its non-utility clients. If the majority 
of the Committee continues to insist on .production of 
these materials, we will intend to offer testimony 
concerning these records at the hearing before the 
Court on November 2, 1984. 

The issues, and some of our contentions with respect to 
those issues, are as follows: 

I. Does this Court have the authority, and responsibility, to 
proceed as described in Title 3 M.R.S.A. §473? In our 
opinion, whether the 1-1aine Legis lature would have authority 
under the circumstances of this investigation to proceed 
against Dr. Potholm under Article 4, Part 3, 56 of the Maine 
Constitution is not an issue. In fact, the legislation 
creating this Ccrr~ittee specifically provides that the 
Committee is to proceed "pursuant to the Constitution of 
Maine and the Revised Statutes, Title 3, §§162, 165 and 401, 
et seq." For our part, we view §401 et ~. as the only 
legitimate jurisdictional basis for this Court's 
involvement. 

II. Did Christian Potholm refuse to testify? 

III. Does the authoriz'ation creating this Committee clearly 
state, and thereby limit, the subject matter and scope of 
the investigation? 

IV. Has the Joint Select Committee exceeded the limits set forth 
in'the authorizing legislation? 

v. Did the conduct of Christian Potholm amount to contempt? 
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Vl. Are the materials which Christian Potholm ha~ refuned to 
produce pertinent to the subject ~atter and scope of the 
Committee's investigation? 

VII. Was Christian Potholm given the benefit of every privilege 
which he could have claimed in court as a party to a civil 
action? 

VIII. Was the relationship believed to exist between the request 
and the subject matter and scope of the investigation 
"explained" as required by Title 3 M.R.S.A. §453 and was the 
request pertinent as explained? 

We will be filing a Trial Memorandum in accordance with your 
instructions and will make every effort to have it delivered to 
you on Thursday, November 1, together with the documents we have 
agreed to produce for your in camera inspection. 

HLR/kkr 
cc: Justice Morton Brody at Kennebec County Courthouse 

P. Valerie Page, Clerk of Courts, Kennebe~County Courthouse 
John J. Flaherty, Esq. (HAND-DELIVERED)./' 
John R. Linnell, Esq. 
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SUPERIOR COURT 
Civil Action 
Docket No. 

AFFIDAVIT OF 
DAVID F. EMERY 

I, DAVID F. EMERY, being duly sworn, depose and state as follows: 

1. My name is David F. Emery, a legal .resident of Rockland, 
Maine temporarily in Washington, D.C. and I make this affidavit in 
support of a Motion for Protective Order fil~d by me with this 
Court on October 29, 1984. 

2. From January 1975 through January 1983 I served as United 
States Congressman for the 1st District of Maine and was during my 
last years of service as Congressman the Republican candidate for 

-the United States Senate. -

3. In the political campaigns in which I participated or 
in which I considered participating as a candidate for the united 
States Senate, I made a judgment that it was necessary to do 
certain "benchmark" polling. In pursuit of that judgment, my 
campaign contracted with V. Lance Tarrance of Houston, Texas, a 
nationally known pollster, to undertake polling- on my behalf. 

4. Benchmark polls are compiled by posing a series of 
questions to a statistically reliable sampling of individuals. 
Such questions are calculated to measure the strengths and weak
nesses of candidates and their potential opponents. The polling 
referred to above followed this methodology of compilation. The 
questions in such a poll are of such a nature as -to produce 
responses which are sensitive and require confidential treatment. 
The polling information contains inferences and conclusions of 

.:..:~ , 
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my own strengths and weaknesses-and the strengths and weaknesses 
of my opponents, potential opponents, and/or persons who may 

. oppose me in the future in the event that I decide again to seek 
political office. The polling information, among other things, 
contains an in-depth analysis and commentary on the preferences 
of various segments of the Maine electorate. 

5. As such, such information, if made public, could be used 
to my detriment in any political endeavor in which I may choose 
to participate. Should this information fall into the possession 
of or the constructive control of my political opponents, they 

·would quickly become educated on a number of sensitive topics su~h 
as identification of those groups who tend to support me; 
identification of those groups' who tend to oppose me; the reasons 
for such support and/or opposition, and the political and personal 
charaqterizations of me and my opponents and/or those persons who 
may oppose me in the future in the eyes of the various components 
of the Maine electorate. Such information could be used by 
potential political opponents to formulate policy positions and 
campaign strategies to use against me in the future. 

6. Any information generated pursuant to such polling was 
done pursuant to a contract between my campaign committee and 
Mr. Tarrance. Neither Christian Potholm nor Command Research 
was involved in any phase of the polling or statistical analysis. 
The poll was paid for by my campaign committee. No public 
utility participated in the p~eparation, the actual polling, ·or 
the results of any such polls. I did not authorize Christian 
Potholm or Command Research to share the results of any such 
poll with any public utility. 

7. Once the poll was prepared and after it had been 
reviewed by me, it was presented to Christian Potholm and/or 
Command Research to be reviewed and analyzed by them for my 
benefit. Such review and analysis to go with any report thereon 
was oral in nature and neither Potholm nor Command Research ever 
wrote a report concerning such poll. 

8. The only reason for the information being in the hands of 
Christian Potholm/Command Research at this time is that, through 
oversight, it was never returned to me and I maintain that 
Christian Potholm/Command Research has only bare possession of the 
poll of which I am the rightful owner. 

9. For the reasons stated in this affidavit, I maintain that 
the poll and polling material does not fall within the jurisdication 
of the Committee and I further maintain that the disclosure of 
information contained therein or disclosure of the poll or polling 
material itself to be highly detrimental to me personally and to any 
of my future political endeavors. I maintain that I own the poll 
and have the right to prevent its publication, release, disclosure 
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and distribution and I further maintain, in the alternative, 
thai to the extent any of the polling material may contain 
questions mentioning public utilities, that does not put the 
material within the purview of the Committee for the reason 
that the poll was commissioned by me and by my campaign 
committee(s), and was not~and has not been shared with any 
Maine public utilities. No one, including Christian Potholm 
or Command Research, was authorized to share such data. 

57 

, this ''3/' day of (");:C:.!-;,)/ 

1', 

f~ 

STATE OF ;1.,:: -t ,/:;~!~ 

'-... '. "-
, .• V ' .... ;.: ... 

Vet''- C. 
! , ss . 

., 
(..~' 7;./\ (-' ...... , 1984 

.~ .. ' 

Personally appeared the above-mentioned David F. Emery and made 
oath that the foregoing Affidavit is based upon personal knowledge, 
information and belief, he believes it to be true. 

Before me, 

/' // / . (I /' _-______ _ 
. 'j , ..... / ' . 

-'7-r I l <... i. t. , ... '" \... 

Notary Public 
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SUPERIOR COURT 
Civil Action 
Docket No. CV-84-430 

MEMORANDUM OF LAW 
IN SUPPORT OF APPLICATION 
FOR CONTEMPT 

II 
The Honorable Justice of the Superior Court. 

II 

Ii 
'I 

I 
I 

INTRODUCTION 

John E. Baldacci, in his capacity as chairman of the Joint 
Select Committee to Investigate Public Utilities, submits the 
following memorandum of Law in support of his application to 
hold Mr. Chirstian P. Potholm in contempt of committee. 

11 Fundamentally, the Joint Select Committee to Investigate 
I Public utilities [hereinafter referred to as the "Committee"] 

" il urges that this Honorable court must, under the authority of 3 
II M.R.S.A. S473, simply punish the defendant, Potholm, without 
I urtdertaking a review of the Committee's contempt order. The 
i! Committee is firmly of th: b7lief that the document :equests 

made of Mr. Potholm are wlthln the scope of the Commlttee's 
I ,investigation and has decided that they are not protected by 
/1 privil~ge. 

II I. JUDICIAL AUTHORITY TO REVIEW CONTEMPT CITATION 

" In Maine, each House of Legislature is vested by the Maine 
I Constitution with express power to punish private citizens for 
I contempt. Art. IV, Pt. 3, §6 of the Constitution provides in 

pertinent part: 

, .' . 
. __ ,_~ ·t:.:..:,'i:-
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"Each House, during its session, may punish' 
by imprisonment any person, not a member •• 
for obstructing any of its proceedings. • • 
provided, that no imprisonment shall extend 
beyond the period of the same session." 

/, 
:l Such power, being of Constitutional derivation, is wholly 
i;consistent with the legislative branch's inherent, common law 
I; power of contempt which has been upheld in pronouncements of 
;1 the United States Supreme Court. See, e.g., Anderson v. Dunn, 
': 19 u.S (6 Wheat.) 204, 5 L.Ed. 242 (1821) 1 Marshall v. Gordon, 
" 243 U-.S. 521, 37 S.Ct. 448, 61 L.Ed. 881 (1917); Groppi v. 
II Leslie, 404 U.S. 496, 92 S.Ct. 582, 30 L.Ed.2d 632 (1972). 
II · -
I; In the instant case, the Commi t tee, through its enabling 
iI resolution, has been granted all of the powers accorded to 
jl legislative investigating committees under 3 M.R.S.A. §§162(4), 

11

165(7) and 401 et seq., including the power to issue subpoenas 
and compel the' production of papers, books, accounts and I documents (Legislative Joint Order, Senate Paper 643, Exhibit 
A). The Committee issued its subpoenas duces tecum to the 
defendant Potholm, who has steadfastly refused to produce all 
of the documents described both in response to the express 
directive of the Committee Chairman under the provisions of 3 
M.R.S.A. §§454 and 457. Such refusals clearly constitute the 
contemptuous conduct which has been committed in the 
Committee's presence. 

If the Legislature were now in session, the Committee would 
report such conduct for punishment to the two Houses which 
appointed it and request its citation. 

,I 3 M.R.S.A. §§165 (7) and 473 evidence a clear legislative 
II intent to enlist the authority and assistance of the Superior 
! Court in punishing for such contempts committed during periods 

" 

of Commi ttee acti vi ty between leg islati ve sessions. Thus, it 
, was contemplated that authority for punishment would be 
I available dur ing those times when the Leg islature is not in 
,'session. However, the Legislature did not in any way 

llrelinquish its contempt power. Nor could it do so. It merely 
jPravided a different forum to which its duly authorized I committees may address themselves at such times for enforcement 
I of their cont~mpt citations. 

I .This Honorable Court is now presented with the question of 
I whether it will simply find contempt as set forth in the 

I 
contempt citation and enforce compliance pursuant to section 
473 until defendant Potholm purges himself or, as a condition 

I precedent to punishment, it will itself undertake to evaluate 

I both the merits of the contempt citation and to test defendant 
,/potholm's claims that the document requests are beyond the 
II scope of the Committee's investigation and protected by the 
ii privilege of contractual confidentiality. 
Ii 
/, 
II 
II 
L 

i 
I 

-I 
/ 
I 
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, 
I The Committee understands and apprecia-tes that this Court, 
!out of considerations of fair play, may feel constrained to 
'apply a balancing test between the righ~s of the Legislature to 
:;collect and gather information during the course of its duly 
:iauthorized investigation, and the asserted right'of an 
;i individual to refuse compliance with the Legislature's 
I! compulsory process based on the assertion of privilege and on 
II disputed pertinency of questions. /,. . 

I However, the Committee respectfully urges that the Court's 
, objective evaluation of the defendant's claims would (1) exceed 
:,' the j.urisdictional bounds accorded it by legislative enactment, 
I i.e., section 473, or (2) involve itself in structuring and 
:1 applying standards in a context here present which does not 
/1 touch upon an individual's private rights or constitutional 
'I rights under the First and Fifth Amendments. Resort to such a 
,degree of judicial scrutiny would, in the Committee's opinion, 
/present both a procedural and a substantive intrusion into the 
I express and inherent powers of the Legislature which, as a 
II separate and independent branch of government, has the inherent 
'IPower,to exact information .. ~ecessa~y to aid its.legisl~tive 
i functlon [see McGrain v. Daugherty, 273 u.s. 135, 47 S.Ct. 319, 
. 71 L.Ed. 580 (1927)] and which must retain the independence as 
Iia separate branch of government, to determine for itself 
whether the conduct of witnesses corning befor~ it amounts to 

I contempt. 

'I I This necessarily leads to an anlysis and interpretation of 
the statute governing legislative investigating committees and 
the authority vested by the Legislature in such committees. 

i,That the Legislature contemplated "investigative committees" is 
made clear from the rules it enacted for them at 3 M.R.S.A. 
§§40l et ~ But it is axiomatic that, in the conduct of any 
investigation, the investigator cannot know in advance all of 

, the information to be sought or the specific context in which 'I it will in all cases be found·. For that reason, tl'\e 

I
I Legislature, in enacting the above statutory provisions, vested I in the Committee chairman the authority and responsibility to 
ilstate, upon challenge by a witness or his counsel of the 
l!pertinency of requested testimony, the relation which he 
i!believes to exist between that request and the scope and 
II subject matter of the investigation, or whether in fact, by any 

/

1 other standards, e.g. in ordinary litigation, such a relation 
,exists. Indeed, as counsel for defendant Potholm has been 

I
, advised repeatedly by Committee counsel, when the material is 

produced, the Committee may well find, not that it is beyond 
I the scope of its investigation, but tha~t is not particularly 
I informative on the issues at hand. See 3 M.R.S.A. §453. 

" 

Accordingly, in deciding to give the Chairman 
responsibility for explaining the pertinency of testimony or 

'd~c~menths, thhe.Legislalture ena
h
ct7d 3 MoRd:S.A. §§454.and 457 

/,91v1n9 t e C alrman c ear aut orlty to lrect co~pllance with 

,I 

II 
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II I, the request, notwithstanding objections of scope or pJ;'ivilege. 
ri In fashioning the statute in such a manner, the Leg islature 
;:evinced an obvious intent to vest the Committee, and not this 
jiHonorable Court, with the determination of scope and privilege 
:!as it-exercises the independent legislative power delegated to 
;, it by both Houses. The plain meaning of sections 454, 457 -and 
:;473 taken together reserves this deliberative function to the 
!/legislative branch, and refutes any argument that it was 
iitransferred instead to the judiciary, except for the punishment 
:/ (enforcement) process. 
',' , 

,:: The Committee respectfully submits that this statutory 
,;scheme, and the authority vested by it, must occupy a 
'preeminent position in ~the determination of a controversy 
ijentirely legislative in nature. It is this structure which 

I upon the concept of separation of powers so fundamental to our 

II should be utilized as the standard for review rather than an 
II'independent, judicially-created test, one which would intrude 

I
I! system of government. -
I -, 
!III. PERTINENCY OF REQUESTED DOCUMENTS 

I 

I
I As previously noted, in drafting its rules for State 
Legislative investigating committees, the Legislature included 

,at 3 M.R.S.A. §453 the 

II 
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I 
"provision allowing the witness orhis counsel to challenge any 
'irequest for testimony as not pertinent to the scope and subject 
imatter of the investigation. This was no doubt intended to 

';: ensure that conunittees stay wi thin some reasonable boundaries 
!;in pursuing work in aid of their legislative function. But it 
!!is self-evident that, in conducting any investigation, committees 
qrequire wide latitudein inquiring upon several areas of interest 
,that may with time yield valuab~e information upon the points at 
iissue. The necessity forthis latitude is recognized in sections 
,:453 and 454 which require that, upon the witness's challenge of 
:1 pertinency, the committee explain its belief of the relation 
!Ibetween the request and the scope and sUbject matter of the 
1

1

, investigation. Upon such explanation, 'the chairman is empowered 
: by section 454 to direct compliance notwithstanding the objec
/Ition. To the extent, then, that documents or testimony are 

Ilwithin the scope of theinvestigation, the witness must, ac-
I cording to the statute, turn them over. Any other action is 
i contemptuous of the conunittee. 
I 

I' Moreover, a challenge as to the scope of the investigation 

'

lis not an assertion of infringement of private or constitution
ally protected rights. It is simply contention raised in an 
adversarial posture. In this case, there has been no pleading 
or assertion that the request for documents constitutes an 
invasion of privacy or other fundamental right guaranteed by 
the Constitution. If s~ch an invasion of rights is believed 
to exist, the burden is clearly upon the defendant Potholm to 

I: demonstrate how the request is transformed into an infringe-
II mente 

I III. ALLEGED PROTECTION OF DOCUMENTS BY PRIVILEGE 

II ' To the extent that this Honorable Court feels constrained 
lito rule upon the question of privilege raised by the defendant 
jlPotholm, the Conunittee has several comments. 
,I 

: Pursuant to 3 M.R.S.A. i457, a witness is to be given the 
/ibenefit of any privilege which could be claimed in court as a 
:'party to a civil action. However, as in section 454, the 
I'chairman is nonetheless empowered to direct compliance with 
i the request for documents notwithstanding such assertion. 

'" The defendant Potholm has urged that a proprietary privilege 

I protects the subpoenaed documents from the reach of the legis
, lative investigation. However, the Committee is at a loss to 

" 

uncover any legal authority or basis for such a privilege and 

I 
knows of no circumstances wherein it could be legitimately 
claimed in a court of law by a party to a civil action. This, 

, 
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then, forms not a legitimate basis upon which to base a claim 
:: for protection. 

i Specifically, the defendant asserts that he is bou~d to 
;:retain the documents based upon a contractual agreement of 
:I confidentiality with his clients. While private parties ~re 
: obviously free to contractupon any basis they choose, in
./cluding the maintenance of confidentiality, such a contractual 
"agreement must yield in the face of compulsory process exer
:I;cised by an independent branch of government. It cites as I authority for this proposition Maine Sugar Industries, Inc. v. 
I Maine Industrial Building Authority, 264,A.2d I (Me. 1970), 
I wherein the Supreme ~udicial Court of Maine held that a statute 
I dealing with the secrecy of information furnished to the 
ilAuthority by borrowers must be construed as prohibiting the 
:!voluntary disclosure of such inforcmation, but not mandatory 
I/disclosure when required either by a court of competent juris
i,diction or by a special legislative committee. 264 A.2d at 6. 
I More importantly, in construing the agreement entered into 

between the Authority and its borrower, the Court expressly 
rejected the contention that the contractual obligation could 
not be impaired by governmental action. In explaining its 
reasons, the court stated: 

"The quoted language lends itself to the construc
tion that only voluntary disclosures are barred 
as well as does ,the language of Sec. 852 which 
we have so construed. We do not view the refer
ence to 'any other governmental agency' as in
cluding the Legislature or a committee acting 

" 

for it. In any event it would be beyond the , 
I power and authority of the Authority to foreclose 
i proper legislative action by any agreement it might !i seek to make. Ii (Emphasis added.) 264 A.2c;1 at 7-8. 

IIFina~lY, the Court quoted approvingly from Home Bldg. & Loan 
',ASSOC. v. Blaisdell, 290 u.S. 398, 54 S.Ct. 231,'239, 78 L. 
i Ed. 413 (1934), that existing laws are read into contracts 
!Ia~ well as the reservation of essential attributes of sover
II e~gn power. 
II 

II 
The Committee believes that under this ruling of Maine's 

I Supreme JUdicial Court, the assertion of privilege cannot 
il wi thstand scrutiny in this case. 

:i As for the ethical consideration raised by the defendant, 
lIthe Committee has not been informed of either its character 
or scope. However, to the extent it falls within the scope 

Ilof privilege, the ethical consideration must also yield under 
! the authority of Maine Sugar Industries, supra. 

" 

I: , 
! 

-.--~.-
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" Ii 

.; 

': In closing upon the subject of privilege, the Committee 
observes that once the defendant Potholm has been relieved by 
his clients of the confidentiality privilege, he has turned 

lpver the documents to the Committee, thereby waiving the 
lclaim that they areoutside the scope of the investigation • 

. ::It would seem that if the remaining clients also release the 
(defendant of his obligation of confidentiality that he would 
i!similarly waive the issue of scope, to the extent he ever had 
ijthe rightto assert it. 

:J1V• CONCLUSION 
;\ 

;f 
II For the foregoing reasons, the Committee believes that 
il'its contempt citation must be enforced by this Honorable 
;,Court without an evaluation of its merits and that the sub
i!poenaed documents are both within the scope of the investi
ligation and unprotected by any privilege. Appropriate 
ljpunishment should be imposed according to the court's best 
judgment. 

DATED at Augusta, Maine, this 1st day of November, 1984. 
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iI-John J. Flaherty, Esq. 
i.Estelle A. Lavoie, Esq. 
'Ipreti, Flaherty & Beliveau 
i,443 Congress Street 
HPortland, Maine 04101 
i' (207) 775-5831 
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STATE OF MAINE 
Kennebec, SSe 

SUPERIOR COURT 
Civil Action 
Docket No. 

JOINT SELECT COMMITTEE TO 
INVESTIGATE PUBLIC UTILITIES, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

vs. 

CHRISTIAN POTHOLM, MEMORANDUM IN SUPPORT OF 
MOTION FOR PROTECTION ORDER 

and 

COMMAND RESEARCH, 

DAVID F. EMERY, INTERVENOR 

1. FACTS: 

By Order of September 7, 1983, the Maine Legislature created a 
Joint Select Committ-ee to investigate _public utilities. Legis. Rec. 
p. 27 (1983). 

In the enabling legislation, some seven purposes were spelled 
out, only three of which have relevance to the instant inquiry: 

To investigate and report on the following 
matters: 

* * * 
2. The nature and extent of the participation 

of public utilities, either directly, indirectly 
or through their subsidiaries, affiliates, politi
cal action committees, officers, employees or 
contractors in political processes and activities 
including both referenda campaigns and election 
campaigns; 

3. Whether that political participation has 
involved violations by public utilities or other 
persons of laws relating to elections, registra
tion of voters, initiatives and referenda, campaign 
reports or finances or other political or election 
activities or practices; 

* * * 
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6. The ability of' the commission to properly 
and thoroughly investigate, monitor and report on 
the matters set forth abov~; (Emphasis added). 

Although-toe enabling legislation is broad in scope, the under
lined words clearly indicate that the focus intended by the Legisla
ture was on the activities of utilities - not of private persons. 

Procedural History. On June 8, 1984, the Committee issued a 
Request for Production of Documents .('~Requests") ·to each of the Defen
dants. On August 27, 1984, the Defendants responded to the requests, 
interposing objections •. The objections are two-pronged: first, that 
the requests seek disclosure of irrelevant matter, second, that the' 
documents are private property, and otherwise privileged. 

In response to these objections, the Committee issued a Subpoena 
to each Defendant, again requesting that the objectionable materials 
be produced. The Defendants proffered additional documentation by 
supplementing their earlier respnnses. These supplementary responses, 
however, only providgd information pertaining to utility clients. 
Defendants continued to refuse ~o produce documentation pertaining to 
non-utility clients for the same reasons. 

On October 10, 1984, the Committee resolved to apply to this 
Court for assistance in obtaining obedience to the subpoenas. This 
Court ordered, on October 12, 1984, that Defendants appear before the 
Committee on October 25, 1984, with the documents. The Defendants did 
appear but continued to refu~e to turn over the documentation relative 
to non-utility clieQts. 

By motion dated October 29, 1984, the Intervenor ("Emery") sought 
to participate in the action. Emery is the rightful owner of a certain 
public opinion polling information known as the "V. Lance Tarrance 
poll" ("poll"). 

Intervenor stated in his motion and supporting affidavit that he 
served as United States Congressman for the 1st District of Maine from 
1974 thraugh 1983. During that period of time, he caused the poll to 
be generated by a contract between his campaign committee and V. Lance 
Tarrance of Houston, Texas. Neither Defendant had any involvement in 
the poll's production. Rather, they came into possession in the 
course of stibsequent analysis and discussion •. Defendants and Inter
venor agree that the poll remains the property of Intervenor. The 
same parties agree that no ~tility had any involvement with gener~tion 
of the poll or its use. 

The Intervenor's claim is that the poll contains sensitive and 
confidential information concerning Emery's strengths and weaknesses 
as a political candidate. He asserts that general distribution of the 
poll would provide critical political information to opponents about 
Emery which information could be used to his detriment in his political 
career. 
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Emery's motion to intervene was granted without objection. He 
maintains that the .Court must review the Committee's action, that the 
polling information is not relevant to legitimate legislative inquiry 
and that he has substantial privacy interests in the poll. 

II. THIS COURT MUST EXERCISE INDEPENDENT REVIEW OF THE COMMITTEE'S 
CONTEMPT CITATION. 

The Maine Constitution. Apparently, the Committee takes the 
position that it has inherent powers under the Maine Constitution to 
impose contempt sanctions. Because the Legislature is a co-equal 
branch of government, runs the Committee's argument, this Court's only 
role is to implement the Committee's citation. 

The argument is, at first blush, appealing. 
6 of the Maine Constitution provides: 

Article IV, Section 

"Each House, during its Session, may punish by 
imprisonment any person, not a member, for disres
pectful or disorderly behavior in its presence, 
for obstructing any of its proceedings, threaten
ing, assaulting or abusing any of its members for 
anything said, done, or doing in either House: 
provided that no imprisonment shall extend beyond 
the period of the same session." 

(Emphasis added). 

The section is directed at forms of direct obstruction of legis
lative proceedin~s. This conclusion is compelled by virtue of the 
fact that the power is temporally limited to the lesislative session. 
The statute in effect punishes offensive behavior. 

The section bears an uncanny resemblance to "criminal" contempt 
as it has been recently explained in Maine decisions. There are vast 
differences. between criminal and civil contempt. 

A civil contempt proceeding is a coercive proceeding used to aid 
a party other than the tribunal issuing the contempt. In civil con
tempt, the sentence is undeterminate - it lasts as long as necessary 
to compel compliance with a lawful order. Criminal contempt is charac
terized by an intent to punish an affront to~he dignity and authority 
of a body. In criminal contempt, a sentence must be a fixed term -
there is no requirement of a right to purge. See, generally, State v. 
Well~, 474 A.2d 846 (Law Court, decided April 9, 1984). Because of 
its obvious emphasis on direct obstruction or effrontery, the fixed 
term of imprisonment and emphasis on punishment, the constitutional 
provision is a special brand of criminal contempt. It has no applic
ability to a situation where; as here, the purpose of the proceeding 
is to achieve compliance. 

Thus, even though the constitution provides for summary contempt 
of a legislative ~ody, that limited power is out of context in the 
context of this proceeding. 

-- --_._-- -- -_ .... _ .. 1111 IE'D. t.lrl c:n ..... n ..... ,.."' ............ -. __ ...... __ 1"\ _I"\V ...... ___ a. •• nuSTAa MAl ...... "" ....... .... 
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Legislatively Imposed Limitations. Even if that analysis fails, 
it is almost too obvious for discussion that the Committee could never 
have more power than what it was afforded by its parent body. Even if 
we concede for purposes of argument that the Maine Constitution affords 
full contempt power ~ithout court intervention, a review of the "In
vestigating Committee" statute in Title 3 demonstrates that the full 
constitutional power was never bestowed upon this Committee by its 
parent body. 

Whenever the Legislature delegates to a committee general powers 
to administer oaths and issue subpoenas, it becomes an "investigating 
committee" and subject to the provisions of this chapter ••• " (Empha
sis added). 3 M.R.S.A. §411. Because of this limitation, chapter 21 
of Title 3 M.R.S.A. defines the absolute outer limit of investigating 
committee powers. A review of the chapter clearly indicates that 
legislative intent was to afford full judicial ove.rsight contempt 
proceedings involving investigating committees. 

(~ . 

Sectio~430 is entitled,."Request for Court to Compel Obedience". 
The ve h i c let o---b-ri n g the con t em p t tot h e Co u r t 's a t ten t ion i s c 0 u c h e d 
in terms of a "request" or an "appl{cation". This very wording imports 
something short of a unilateral demand made upon a co-equal branch of 
government. 

The procedur.es set forth in Subchapter 5 of the same chapter 
clearly mandate that an important role be played by this Court. Under 
Section 473, for example, the Court is required to make specific 
findings about the process u~ed by a. committee. The Court must find 
t hat the con d u c t 0 f 't hew i t n e s sam 0 un ted to" con t em p t " • No cit a t ion 
is needed for the proposition that before -there can be a contempt, 
there must be a lawful order. See State v. Wells, supra. Since the 
very nature of contempt assumes a lawful order, the Court must make a 
threshold that the Committee's action was lawful. Such an inquiry 
constitutes review in the purest sense of the word. 

Similarly, as a precopdition to contempt, the Court must find 
hat the Committee's inquiry was relevant 3 M •. R.S.A. §473 (2), (3)(B). 

Separation of Powers. Also to be considered in analyzing whether 
the Court has the duty to review Committee action is the fundamental 
concept of "separation of powers". The judicial function is clearly 
associated with review of actions of subordin~te bodies of government. 
In most situations, where a public agency exceeds its authority, the 
Court has the independenr power to enjoin enforcement. Small v. Gart
~, 363 A.2d 724 (Me. 1976). 

The Supreme Court of the United States has already grappled with 
the separation of powers issue. In Kilbourn v. Thompson, 103 u.S. 168 
(1881), Kilbourn was subpoenaed to provide records to a congressional 
committee and refused. Congress passed a resolution holding Kilbourn 
in contempt. 

The Court resolved the issues of (1) whethe~ Congress had the 
power to punish Kilbourn and (2) what limitations existed upon that 
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power. The Supreme Court held that Congress does have power to enforce 
its requests for information, but also held that courts have the duty 
to determine the lawfulness of Congressional action: 

"If they are proceeding in a matter beyond their 
legitimate cognizance, we are of the opinion that 
this can be shown, and we cannot give our assent 
to the principle that, by the mere fact of assert
ing a person to be guilty of contempt, they [Con
gress] thereby establish their right to fine and 
imprison him, beyond the power of any court or any 
other tribunal whatever to inquire into the grounds 
on which the order is made". 

Id. at 101 u.s. 389; ,Watkins v. U.S., 354 U.S. 178 (1957). 

Thus in Rumely v. U.S., 197 F.2d 166 (D.C., D.C. 1952.), it was 
held that the House Committee on Lobbying Activities could not con
sistent with the First Amendmen,t make a general inq,uiry into all 
attempts to influence public opinion by authors of books and pamphlets. 
Congress has no general power to inquire into private affairs, for 
example, Harriman v. Interstate Commerce Commission, 211 u.S. 407 
(1908). 

"The purpose of an inquiry seems to be the 
significant key to its validity. Questioning 
aimed at inhibiting expression or harassing non
conformity or conducting a legislative trial 
entails purposes that are unconstitutional. It is 
certainly possible to ban such qtiestioning without 
impairing the ability of the congressional commit
tees to discharge their vitally important part of 
the legislative process." Barth, A., Government 
by Investigation, p. 30, (1973). 

The state courts have also resolved the Kilbourn issue. In 
State ex reI, Joint Committee of Government and Finance of West Vir
ginia Legislature v. Bonar, 230 S.E.2d 629 (W.Va. 1976), it was held 
that three areas of inquiry must be made before enforcing a ~egislative 
subpoena. First, a proper legislative purpose must exist. Second, 
the requested documents must be relevant to accomplishment of the 
purpose and third, the information sought must not be otherwise avail
able. In this case, two of these three requirements are absent. As 
already goted, the mater~al sought pertains to non-utility clients 
while the statutory enabling legislation is directed 9nly at utilities. 
The requested documents are not relevant as will be more thoroughly 
discussed in the next section. Similarly, the Committee can tailor 
its inquiry in a narrower fashion to discharge its investigative 
function. 

Due Process Considerations. Due process mandates that the Court 
have Ii role in whether contempt should issue. The issues before the 
Court at this time have a profound impact on Emery who has had no 
opportunity for prior participation at' the Committee level. As ,has 

.. ~. 
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been noted, Emery is the only owner of the poll. The Defendants in 
this action have. bare possession. The Committee ~uggests that it .can 
obtain possession without further court intervention. If one can 
bring himself to accept the Committee's proposition, the effect is to 
deprive a non-party of property without due process and in fact, 
without any process. The most fun~amental dictates of due process 
require- that there be notice and opportunity to be heard before prop
erty can be taken. Mullane v. Central Hanover Bank and Trust Co., 339 
U.S. 306 (1950); Ingraham v. Wright, 430 U.S. 651 (1977) • 

. ~I. THE REQUESTS ARE IRRELEVANT TO THE PURPOSES CONTAINED IN THE 
ENABLING LEGISLATION. 

It might be argued ~hat the enabling legislation is directed at 
investigation of not only utilities but also of all "officers, employ
ees, or contractors" of such utilities. To follow such a broad con
struction would mean in a hypothetical sense that the Committee could 
investigate each employee or independent contractor of utilities 
concerning their participation as individuals in the political process, 
whether or not the utility was implicated. Hundreds of persons would 
be affected by such a broad construction. 

The sensible reading of the enabfing .legislation is that advo
r cated at the outset of this memorandum. The statute is only directed 

to activities of utilities. 

( 

A review of the discovery requests clearly reveals that the 
Committee seeks documents pertinent to persons "other than Maine 
utility companies". Plainly then, the discovery directly contravenes 
the legislative purpose. 

The Committee's position appears to be that it can clear the 
relevance hurdle by its bald statement that, "such documents and 
writings may welt inform the Committee regar~ing expenditures and 
utilization of funds of regulated Maine utilities". (Emphasis added). 

How the Committee's inquiry can be calculat~d to reach a legis
latively permissible result is impossible to imagine. Virtually, any 
document, appearing to be one thing "may well" actually be its opposite. 
If that is to be the only of relevance, then anything could be reached 
by this Committee. Emery urges that the legislative means must be 
narrowly drawn to reach a legitimate end. 

In Gibson vs. Florida Investigation Cqmmittee, 372 U.S. 539 
(1963), a committee was charged with identifying Communists. The 
com~ittee sought member names from a member of the NAACP and attempted 
to sanction him with contempt when he refused to provide the informa
tion. The Supreme Court held that though the general scope of the 
i~quiry is authorized' and permissible, it does not' compel the conclu
sion that the investigating body is free to inquire into everything. 
In making a determination as to whether or not a compelling state 
interest warranted intrusion, the Court determined that none of the 
evidence showed that either the witness was a Communist or that the 
NAACP was predominantly a Communist organization. 
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In this case, Defendants and Intervenor have stated that the poll 
was neither prepared by nor shared with a utility. Thus, there has 
not even been a threshold showing a relevance. To believe that the 
contents of a poll will reveal the opposite is bald speculation and 
blind optimism on the Committee's part. 

IV. PRIVILEGE: THE COURT MUST BALANCE THE RESPECTIVE INTERESTS OF 
THE PARTIES. 

Emery's final assertion is that even if, by some stretch of 
imagination, the requests are relevant to legitimate Committe inquiry, 
the documents are protected by privilege. This is because the informa
tion is privileged and potentially damaging if revealed. 

Multiple Sources of Privacy. As noted, Emery is the owner of 
the poll. His affidavit makes clear, as do the various statements 
of Defendanti, that contractually the property may not be distributed 
without Emery's consent. 

Postured as such, the Committee seeks to take private property 
and impair contractual relations. 

In Waterville Realty Corp. v. City of Eastport, 136 Me. 309, 8 
A.2d 898 (Me. 1939), it was held that a legislative body may not 
impair a contractual right of a party except when some exigency exists 
and where legislative means are adopted to a rationally-related end. 

It cannot be disputed that where there is a legitimate exercise 
of the police power, the Legislature may inject" itself i'nto contractual 
relationships between private parties. In re Guilford Water Companv, 
118 Me. 367, 108 A. 446 (1919); Maine Sugar Industries, Inc. v. M"a"irle 
Industrial Authority, 264 A.2d 1. (Me. 1970). Yet, the latter two 
cases do not begin to apply since the inquiry here is not even remote
ly related to a legitimate legislative concern. 

In addition to proprietary and contractual privileges, a host of 
other privacy interests are at stake. Emery's affidavit is clear that 
the poll contains highly sensitive information about the former candi
date's strengths and his appeal among various segments of voters. 
Such sensitive information could be employed to Emery's detriment by 
political opponents in future electoral contests. 

Zones of privacy, although not explicitly mentioned in State or 
Federal Constitutionsi are found by implication in the First, Third, 
and Fourth Amendments of the United States Const~tution. Griswold v. 
Connecticut, 381 u.S. 479 (1965); Cf.; Nixon v. Administrator of General 
Services, 433 u.S. 425 (1977). --

In the Nixon matier, supra, it was recognized that one element of 
privacy is the individual's interest in the disclosure of his personal 
matters. Whalen v. Roe, 429 u.S. 589 (1977). The test is whether or 
not the individual has a legitimate expectation of privacy. Katz v. 
E,±, 389 u.S. 347 (1967). 

LAW O"ICES 0" DOYLE, 'ULLER • NELSON· ONE COMMUNITY DRIVE· AUGUSTA. MAINE 04330 
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The Supre~e Court in the Nix6n matter stated that the appropriate 
test is whether or not the public's interest outweighs the privacy 
expectation. Camara v. Municipal Court, 387 U.S. 523 (1967). 

In the Nixon matter, turnover of former President Nixon's records 
and recordings to the Administrator of General Services could be 
justified under a balancing approach. The bulk of the material was 
related to Nixon's public function. Most of 'the materials had already 
been seen by other parties and thus no "legitimate expectation" could 
be said to· exist. Statutory procedures were ~n place to assure pro
tection from intrusion into those portions of the materials that were 
truly private. Minimal intrusion was warranted by _virtue of the 
enormous public interest and the historical value of the materials. 
Finally, disclosure of private materials could not occur until a prior 
court determination on questions of privilege. 

In this case, the balancing approach achieves the opposite of the 
Nixon matter. This poll is strictly private in nature. It was never 
designed for public consumption. There are no assurances that the 
poll will not be disseminated. The 'poll has-no historical importance. 
As noted, any relevance is m1nimal, and more aptly, non-existent. 

CONCLUSION: 

This Court has the obligation to provide oversight of Committee 
action both because of the legislative mandates contained in Title 3 
and as a requirement of separation of powers. 

The poll is irrelevant to a subject of legitimate state concern. 
There is simply no connection between the po~l and utility-related 
activities. 

The poll is privileged. Emery owns the poll. Contractual rela
tions between Emery and the Defendants assure against disclosure. 
Xore importantly, the poll is private under the 'penumbra' protections 
found in the Bill of Rights. Balancing the risk of harm to Emery 
against the usefulness of the poll to the Commi~tee, the document 
should not be provided to the Committee. 

As such, the Motion for Protective Order should be granted. 

Dated: November 1, 1984 

By: 

DOYLE £. NELSON 

.' 
j i 'v. 
'\ . 

~::. ' .: ~. . '. "'-

Jon R. Doyle 

, .--~--
!.!. ..... \ ...... .. 

Michael.J. LaTorre 
Attorneys for Intervenor 

-



STATE OF MAINE 
KENNEBEC, SSe -
JOINT: SELECT COMMITTEE TO ) 
INVESTIGATE PUBLIC UTILITIES, ) 

Plaintiff 

v. 

CHRISTIAN P. POTHOLM and 
COMMAND'RESEARCH, 

Defendantn 

) 
) 
) 
.) 
) 
) 
) 
) 
) 

FACTS 

CIVIL ACTION 
DOCKET NO. CV-84-4S0 

MEMORANDUM IN OPPOSITION 
TO MOTION TO HOLD 
D~. PQTBQV~ IN CONTEMPT 

An extensive discussion of the events which led to this 

hearing is contained in the letter from Attorney Richardson 

to Justice Brody dated October 30, 1984. A brief summa~y of 

those events ~ay be helpful to the Court. 

During the course of its investigation of "the nature 

and extent of the participation of political utilities, ... in 

political processes and activities," the Joint Select 

Committee to Investigate Public Utilities (the "Committee") 

issued written requests for the production of documents to 

both Dr. Christian P. Potholm and Command Research, of which 

Dr. Potholm is President. The requests were issued on June 
.--
7 and 8, 1984 and sought all documents and writings related 

to Command Research polls of both utility and non-utility 

clients. 

In response to the subpoenas, Dr. Potho1m produced more 

than 13,000 pages of documents on August 27, 1984. He 

provided the Committee with all the polls taken for public 

utilities as well as all of Command Research's receipts and 

',,',," 
~~~. 
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disbursements from these clients. The documents werp-

paginated and classified as the Committee had requested. 

II Out of the 51 requests addressed to Dr. Potholm and the 
I .1 
I' 
I 

60 requests to Command Research, Dr. Potholm has complied 

I 
I 

with all but eight of the Committee's requests. 

I 
I, 

!I 
Instead of reviewing the voluminous documents already 

I 

I produced or calling Dr. Potholm in to testify before the 

I Committee, the members of the Committee immediately voted to , 

I issue a subpoena duces tecum to compel production of the 

/- remaining documents. After receiving Dr. Potholrn's 

responses, the Committee majority voted to apply to the 

Superior Court to enforce the subpoenas. 

In the hearing before the Court on October 12, 1984, 

the Court offered to determine the same issues which are now 

before it. Counsel for the Committee majority would not 

agree. The Court issued an order directing Dr. Potholm to 

appear at the Joint Select Committee meeting on October 25, 

i1
1984 • 

II 
I 

Dr. Potholm never refused to appear and, in fact, had 

indicated his willingness to appear before the Committee. 

1 

At the October 25 hearing, Dr. Potholm, and his 

attorney, stated again his objections to certain .requests 

and indicated his willingness to discuss public utilities 

with-the Committee. Instead, the Committee majority voted 

to come back to this Court to find Dr. Potholm in contempt 

of the Committee. 

I 
I 

t 
I 

i 

I 
I 

I 
I 
! 



-3-

ARGUMENT 

THE COURT'S ROLE IS TO REVIEW'THE COMMITTEE'S ACTION 
DETERMINE WHETHER THE COMHITTEE ACTED IN ACCORD WITH 
ALL THE PROVISIONS OF 3 M.R.S.A. §401, ET SEQ., AND 
WHETHER DR. POTHOLM SHOULD BE HELD IN CONTEMPT. 

TO 

Counsel for the Committee has pointed out that Article 

IV, Pt. 3·, §6 of the Naine Constitution provides that each 

House may punish any person by imprisonment for misconduct 

during Legisl~tive proceedings. While one of the forms of 

misconduct specified in Section 6 is "obstructing any of 

[the Committee's] proceedings," the provision is primarily 

addressed to actions which are disrespectful to the House or 

harmful to its members. According to Section 6, non-members 

may be punished "for disrespectful or disorderly behavior in 

its presence, for obstructing any of its proceedings, 

I

II threatening, assaulting or abusing any of its members." 

II Dr. Potholm has never exhibited any behavior which is 

Ii II 

" 11 

11 
! I 

il 
I 

disrespectful to the Committee and his attitude toward the 

Committee has never been of the nature described in Article 

IV, Pt. 3, § 6. 

In addition, while Section 6 provides that the House 

has some power to imprison non-members for disorderly and 

disrespectful behavior, it does not provide the mechanics by 

which the punishment can issue. The Legislature has 

specifically provided these mechanics by statute, 3 M.R.S.A. 

§401, et seq. These provisions, particularly Section 473, 
.' 

require a more searching examination by the Cour~ than a 

finding that the Cor.unittee has complied with the normal 

procedural requirements. Under Section 473, the Court must 

determine: 

. i 
I 
i 
I 

I 

I 

I 
I 
I 

I 
I 

I 
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That Dr. Potholrn's'conduct amounted to 
contempt; 

That the requirements of notice (§424), 
application to Court by Committee action 
(S430), pertinency and an explanation of 
pertinency (§453), and direction of 
compliance (§454), have been met; 

3. That the subpoena was a Committee action; 

4. That if the Committee requests were 
challenged as not pertinent, the Court must 
find that they were and that the pertinency 
was explained (§453), that the scope of the 
investigation was. clearly stated in the 
Committee's authorization and that the 
Committee did not exceed that scope (§412); 

5. If the requests were challenged on grounds 
of privilege, the Court must find that Dr. 
Potholm was given the benefit of any 
privilege which he could have claimed in a 
civil action (§457). 

Counsel for the Committee argues that Section 473(3) (B) 

and (C) do not apply in this proceeding because the citation 

was not for failure to testify but for failure to produce 

documents. This is too narrow a construction. Section 

402(8) defines te,stimony as "any form of evidence received 

by an investigating committee." The other statutory 

provisions reflect this definition and speak primarily of 

"testimony" rather than "testinony, production of documents 

and other evidence." Dr. Potholm has challenged the 

requests as privileged and not pertinent; these assertions 

should be reviewed by the Court. 

Counsel for the Committee has also argued that the 

power to punish for contempt is inherent in the Legislature, 

through both the ~1aine Constitution and the Maine Statutes. 

The short response to this contention is a question: why 

I 

I 
I 
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did the Legislature explicitly provide that application to 

the Court must be made for contempt regardless of whether 

the Legislature is in session or not? 

The more detailed response to the Committee's argument 

is that while there is authority to support a Legislative 

!I contempt power, the parameters of this power are unclear. ;j 
II 
I' 
1/ 

I 
i 
I 
I 

II' 

I 
I 

,I 
'I 

It 

/1 

11 

There is conflict, for example, over whether a legislative 

committee has contempt powers. Compare In re Davis, 53 Kan. 

368, 49 P. 160 (1897) with Sullivan v. Hill, 73 W.Va. 49, 79 

S.E. 670 (1913). 

At the federal. level, 2 U.S.C. §192 specifically ma~es 

it a misdemeanor for a Congressional witness to refuse to 

testify and provides for a fine and imprisonment. Even 

under this seemingly automatic provision, however, Congress 

does not punish its .,.li.tnesses. Under Section 194, a 

statement of fact must be filed with the Speaker of the 

House or 'the President of the Senate who is to certify the 

statement and give it to a United States Attorney. Even 

under §194, the certification has been held not to be 

automatic, but to require some discussion and reflection by 

the Legislature and Speake~. Wilson v. United States, 369 

F.2d 198 (D.C. Cir. 1966). 

The federal statutes contemplate a two step process: 

citation by Congress and review by the Court. Admittedly, 

/! the cases construing federal provisions require an exacting 

scrutiny of Legislative action because the witness is to be 

found guilty of a crime and each element of the offense must 

be proved beyond a reasonable doubt. Nonetheless, the 

federal cases do support Court review of a Legislative 
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citation for contempt before punishment by either a fine or 

imprisonment i~ invoked. SRe,~, Gojack v. U.S., 384 

U.S. 702 (1966); Yellin v. U.S., 374 U.S'. 109 (1963); 

Ru sse 11 v. U. S ., 369 U. S. 749 (1962) . 

This Court review should determine whether the requested 

information was within the scope of .the au·thority granted to 

the Committee. United States v. Orman, 207 F.2d 148, 153 

(3d Cir. 1953). In determining whether the offense of 

contempt has been proved, the Court must find th~t the 

requested evidence was pertinent to the subject ~atter of the 

investigation. Russell, 369 U.S. at 757. If a privilege is 

asserted, the public's need for the information should be 

balanced against the dangers of disclosure. 

As the Wilson court stated, this kind of judicial 

I review is not an invasion of legislative prerogative. 369 

II F.2d at 200. Instead, determining whether a statute allows 

·1 'i pr requires the discretion exercised by a public official 
! 

I requires an interpretation of statutes which is exclusively 
I 

a judicial function. Id. In the instant case, it is the 

function. of the Court to determine whether the Committee has 

iI exceeded the scope of its authorization, rather than to 

accept the Committee's unilateral decision that it has not. 

Similarly, the statutory requirements of pertinency and 

I privilege must be interpreted by this Court. 

I 
I' 
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; i II. THE REQUESTS FOR DOCUMENTS RELATING TO NON-UTILITY 
CLIENTS ARE OUTSIDE THE SCOPE OF THE COMMITTEE'S 
AUTHORIZATION. 

~ j 
11 ,. 
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Senate Paper 643 created this investigating committee. 

A copy of S.P. 643 i:. attached as Exhibit A. S.P. 643 

basically authoriz~d the Committee to investigate the 

naturR and extent of the participation of public utilities 

in the political process. Specifically, the Committee is 

authoriz~d to investigate and report on the following 

matters: 

1. The nature of the relationship of public 
utilities to their subsidiaries, affiliates, 
officers, employees and persons or organizations 
providing contract services to them, with 
particular attention to the larger utilities: 

2. The natur~ and extent of the participation 
of public utilities, either directly, indirectly 
or through their subsidiaries, ,affiliates, 
political action committees, officers, employees 
or contractors, in political processes and 
activities, including both referenda,campaigns 
and election campaigns; 

3. Whether that political participation has 
involved violations by public utilities or other 
persons of laws relating to elections, 
registration of voters, initiatives and 
referenda, campaign reports or =inances, or 
other political or election activities or 
practices; 

4. The relationship of that political 
participation and the regulation of public 
utilities; 

5. Whether ratepayers' money has been used 
directly or indirectly to affect the regulation 
of public utilities: 

6. The ability of the commission to properly 
and thoroughly investigate, monitor and report 
on the matters set forth above: and 

7. The adequacy of the present laws governing 
public utility regulation and elections to 
properly reveal and regulate the political 
participation of utilities: ... 
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At this point, Dr. Potholm ha~ not given complete 

responses to request~ 1, 2, 3, 4, 6, 7, 8 and 12 of the 

subpoena duces tecum to Command Research. Requests 1-4 seek 

documents and writings related to any poll for non-utility 

il clients which contained questions about President Reagan, 
!I 

" : 
'i Governor Brennan or the Mainp. senatorial and gubernatorial 
; I 
,: 
: i elections. 
" I, 
i! Request # 6 seeks the identity of non-utility clients. 

Ii 'I Request *7 asks for documents which record debts of 
lj 
i political officeholders and Request #8 asks for records of 
I 

I contributions to political candidates and committees. 
I 

:1. Finally, Request #12 seeks all other documents related to 
il 

! I Command Research records. 
i l 
~! All these requests relate to Dr. Potholm's work for 
! I 
I' , , 
j' non-utility clients or to the business affairs of Command 
i , 

I 
:I 
I' 
" 

Ii 
II 

'I 
!I 
il 

Research. None of thes'e documents are wi thin the scope of 

the investigation authorized by the Legislature. 

Certainly the legislative authorization to study public 

utilities and p~litics does not encompass review of the 

internal and financial records of Command Research. In 

Tobin v. United States, 306 F.2d 270 (D.C. Cir. 1962), the 

Court of Appeals examined a legislative committee's 

authorization "to conduct full and complete investigations 

and studies relating to ••• the activities and operations of 

interstate compacts," like the Port Authority in New York. 

Id. at 275. The Court determined that internal memoranda 

and other intra-Authority documents were outside the scope 

of the authority to investigate. Id. at 276. The 

legislative mandate at issue in the instant case is not 
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" broad enoug~ to qover the internal financiRl records of 
" 

i 
'I Command Research. 

:i The requests relating to questions about political 

candidates and elections appear to be within the ambit of 
! . 

• i the investigation. However, as Dr. Potholrn will testify to . , 
" :: 

the Court and has been preparpd to testify to the Committee, 

~,i he routineiy includes such questions on polls and surveys 

11 which have nothing to do with politics. Dr. Potholm feels 

Ii that questions which ,determine \vhether respondents have an 

il opinion about well-known political figures provide 
;! 
:1 invaluable information about both the validity of that :, 

d 
'I I, 

respondent's answers and the validity of the survey as a 

i i 
:1 whole. These questions are commonly referred to as 
ii 
;: "tracking questions" and Dr. Po·tholm includes some form of , 
I! ii tracking question on a.ll of his polls. 
I. 
: : 
• i 

II 
'I 

'The polls taken some non-utility clients contain for 

,: tracking questions. , . However, c.s the Court will see in its 
i ~ 
'1 
~ I 
,j 
;j 
: : 

i 
i 

:1 I, 
:1 
Ij 

1/ 

II 
!I 

! I 
! I 
,I 
·1 
J I :: 

• i I 
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!I 
I 
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in camera inspection, the rest of the questions on the 

surveys have nothing to do with either utilities or 

politics. Therefore, the documents relating to these polls 

are not within the scope of the Committee's investigation. 

Similarly, the identity and debts of non-utility 

clients are outside the s~ope of the investigation. Dr. 

Potholrn has already provided the-Committee with the receipts 

from utilities. If the Committee wants verification of 

these figures, Dr. Potholm will be happy to provide it in 

some form short of disclosing all the financial records of 

Command Research. These records are clearly outside of the 
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scope of the Committee's inventigation nince they largely 

relatp to work done for non-utility clients. 

Dr. Potholm suggests that the Committee specify the 

reasons that they are interE'!st,ed in Command Research's 

books. The Court can then determine whether these requests 

are within the scope of Committee review. If the Court 

determines that the requests are within the scope, the Court 

or some objective third party can then review the books to 

determine whether they contain information pertinent to the 

inquiries. 

Nothing in Dr. Potholm's professional association with 

the utilities leads to the conclusion that all the 

financial records of his company should be open to Committee 

perusal or to public scrutiny. The broad powers. given to 

the Legislature do not mean that investigating committees 

possess the power "to examine private citizens 

indiscriminately in the hope of stumbling on valuable 

information." Orman, 207 F.2d at 154-55. In the Orman 

case, the Court determined that there was adequate evidence 

'I of pertinence of busine~s records to a Congressional study 
! 
i 
I 
I 

i 
i 

I 
! 

to sustain a jury finding of pertinence. Id. As in Orman, 

Dr. Potholm is entitled to have a judicial determination of 

the scope of these proceedings and the pertinence of his 

company's private records. 
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III.'THE CHALLENGED REQUESTS ARE NOT PERTINENT TO THE 
I, 

,",:, COMMITTEE'S INVESTIGATION AS REQUIRED BY 3 M.R.S.A. 
§~453 and 473. 

j: 

Pertinency is related to the issue of scope and has :1 
II 
!I been discusse~ to some extent in the preceding section. 
Ii 

The 
I: 
I, 
II 
j. 
" I: ,. 
" I' 

il 

II 
II 
Ii 

II 
II I, 
I: 
II 
" 'I 'I 
Ii 
II 
! 
I 
I 

books of Command Research are simply not relevant to the 

Corrunittee investigation of public utilities, except for the 

entries fn those books which relate to public utilities. 

The pertinent information has been given to the Committee 

without protest. Before Dr. Potholm can be held in contempt 

for not producing requested documents, the request must be 

found to be pertinent to the investigation. On the federal 

level, pertinency must be proved beyond a reasonable doubt. 

Tobin, 195 F.Supp. at 602. While there may be a reasonable 

doubt standard in Dr. Potholm's case, at a minimum 

pertinency should be shown to the satisfaction of the Court 

'i before Dr. Potholm is imprisoned or fined. 
I; 
,I 
Ii 

Section 453 contains a requirement that "the relation 
II i! believed to exist between the request and the subject matter 

il and scope of the investigation shall be explained." Under 
II 

~II 

,i 

II 
" 

I 
j 
I 

,; 
II 
II 
I' 
I 

§4 73,. the Court r.mst then find that the documents \.,ere 

pertinent as explained. At the October 25 hearing, Chairman 

Baldacci merely reiterated the authority of the Committee 

and did not clarify hO\01 Command Research's financial records 

were pertinent to the investigation. 

.. ~--~ 

, 
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DR. POTHOLM'S POLLS, RESULTS AND THE OTHER DOCUMENTS 
RELATING TO POLLS UNDERTAKEN FOR PRIVATE CLIENTS ARE 
CONFIDENTIAL.' 

:1 Whenever Command Research undertakes a public opirtion 

'i research survey, Dr. Potholm and the client sign a 

;1 Memorandum of Understanding which sets forth the services 

,i Command Research will provide and the cost to the client. 

: , , 
: , 
:1 
, i 
, i 

Each Memorandum of Understanding contains a standard clause 

[Client] acquires the right to release the 
results of the survey as long as said 
disclosures do not violate the confidentiality 
of the interviewing process. Command Research 
will not release any data without the prior 
approval of [the client]. 

The Code of Professional Ethics and Practices issued by 

the American Association for Public Opinion Research in 

I washington, D.C. stresses that all information about the 
°

1 , client's busine~s affairs and 'findings of research shall be 
! 

, held confidential. See Exhibit B. 

This view is widely held among publ~c opinion research 

firms and others in the business of processing data by 

: i computer. v. Lance Tarrance, Jr., President of the Texas 
Ii ;, 

il 
:1 

i 
: I 
:j 
: I 
II 
i I 
; I 
: i 
I 

public opinion research firm of V. Lance Tarrance and 

Associates, expressed the confidentiality policies both at 

his firm and industry-wide in a letter to Dr. Potholm, dated 

October 5, 1984. See Exhibit C. 

This standard of confidentiality is also stressed by 

professionals at the local level. The President of the :, 
, I 

I II Computing Center at Bowdoin Coll~ge, Myron W. Curtis, has 
: I 

:j filed an Affidavit which states that data residing on the 
I 

!/ 
I computer system of the Computing Center is the property of 

, I 
, ' 
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the customer who commissioned it. See Curtis Affidavit, 

Exhibit D. Bo~h Mr. Curtis and Mr. John S. Marr, President 

of the Computer Center in Falmouth, Maine, agr'ee that 

confidentiality of customer data and results is an 

industry-wide standard. See Marr Affidavit, Exhibit E. 

Dr. Potho1m has no authority to release the polls and 

results of his clients' surveys. His non-utility clients 

have been asked and they refuse to consent to the release. 

The Court should balance the public's need for 

disclosure of the non-utility clients of Command Research 

against Dr. Potholm's interest in preserving the 

confidentiality of those communications. This type of 

balancing approach was used by a Federal District Court in 

determining that a claim of privilege was outweighed by a 

Congressional investigating committee's need for cer.tain 

documents. Tobin v. United States, 195 F.Supp. 588, 612 

(D.C. 1961), rev'd on other grounds 306 F.2d 270 (1962). On 

appeal in Tobin, the Court, 0= Appeals did not reach the 

balancing question and determined simply that the 

investiga ting committee had e:<:ceeded the scope 0 fits 
" 

authority in requesting certain documents relating to 

internal corporate affairs. Tobin, 306 F.2d at 276. 

At least one court has determined that the identities 

of survey respondents and the substance of their replies 

should be kept 8onfidentia1. Richards of Rockford, Inc. v. 

Pacific Gas & Electric Co., 71 F.R.D. 388 (N.D. Cal. 1976). 

In th~ Richards case, the Court employed a balancing test to 

determine \"hether to compel production of the identities of 
I 
I' 
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survey respondents to aid discovery in a civil action. Id. 

at 389. Th~ Court determined that confidentiality was 

important to public policy research and the public interest 

in promoting the research was great. Id. at 390. The need 

for confidentiality thus outweighed the litigant's need for 

disclosure since much of the information was available 

through other sources. Id. 

The Statement of Fact found after 3 M.R.S.A. 5401, et 

seq., also indicates that the Legislature intended a 
ii 
I: balancing approach under the statutes. 
I' 

This Statement says: 
: ' 

I 
I 
i. , I 

!I . , 
II 
" Ii 
II 
Ii 
" !i 

Ii 
!1 I, 

" 

The widespread use of legislative investigations 
have emphasized their usefulness in informing 
legislative bodies, but has also emphasized the 
damage which they may cause to individuals. 
This Act ftttempts to reconcile these interests 
by setting forth rules of procedure to govern 
legislative investigating committees and by 
granting certain rights to interested parties. 

Maine L~gislative Documents, 107th Legislature Regular 

Session January 1 to July 2, 1975, Volume 2, L.D. 1085 at 5. 

In Maine Sugar Industries, Inc. v. Maine Industrial 

Building Authority, 264 A.2d 1 (1970), the Law Court 

Ii suggested a balancing of injurie~ and benefits was 
,. 
i appropriate where a claim of confidentiality was asserted 

before a Legislative investigating committee. In l'-laine 

Ii Sugar Industries, the plaintiffs had loans guaranteed by the 

I 

/, 

II 

I 
I, 

" /: 

Ii 
I 
I 

defendant. Plaintiffs claimed that a state statute which 

provided that information relating to the loans would not be 

divulged by any of Defendant's employees was a bar to 

inquiries by the investigatin'g committee. Id. at 4. The 

Law Court concluded that the risk of injury to the . -
Plaintiffs was outweighed by the public interest in having 

the Legislature fullj7 informed about the use of public funds 

.... : . 
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:, 
il and the credit of the state. Id. at 6. The Court then 
t l 
ii 

,. construed the statute to prohibit only voluntC'lry 
11 
I, 

I! i: disclosures. Id: 

P 
11 

The facts in Maine Suqar Industries weighed much more 

II heavily in favor of disc;:losure t.han those at issue in the 

L 
1 

" 
jl, 
11 ,j 
" ! 

11 

instant case. In Maine Sugar Industries, the Plaintiffs 

took advantage of a government program to secure Plaintiff's 

loans. When the program ran into problems and a committee 

was appointed to investigate those problems, Plainti:fs then 

sought to keep records of their loans confidential. Having 

participated in the benefits of the guarantee progra~, 

Plaintiffs should have been subject to the investigation. 

Moreover, the Committee authorization specifically directed 

investigation of the guaran~ees. Id. at 3. By contrast, 

II, 11 Dr. Potholm's non-util~ty clients are not even part of the 
I: , 
I investigation, ~uch less the central focus. A final 

I I distinguishing feature of the Maine Sugar Industries case is 
! 

I! that the Legislature subsequently made its intent clear by 
I, 

Ii amending the statute to provide :or disclosure to an investi-

I! -----411 gating committee. Id. at 4. 
I, I.. In the instant case, the Court should balance the 

I interests involved Thp. information regarding the non-

I
' utility clients Of·co~~and Research is not even collaterally 

related to the Committee'~ investigation. On the other 

I side, Dr. Potholm has a substantial interest in protecting 

'
I h~~ cl~ents' .~ ~ confidential business and his own professional 
I Ii credibility. The future of Command Research could be 

il jeopardized by the release of client infor~ation in direct 

I violation of the client's agreement with the company. 

, :-1 
.:.. ... Sl 
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V. DR. POTHOLM'S ACTIONS DO NOT AMOUNT TO CONTEMPT. 

All of the records of proceedings before this Court 

demonstrate that Christian Potholm respects the Legislative 

process and is ready and willing to aid the Corr~ittee. His 

only disagreement with the Committee is over documents which 

are unrelated to the Committee's work. He 'vas prepared to 

discuss -this disagreement with the members of the Committee 

and to resolve' the disagreement without recourse to the 

Court. 

Very simply, Dr. Potholm's action~ in these proceedings 

do not amount to contempt. 

It is respectfully requested that the Court deny the 

Committee's Motion to find 

,RICHARDSON, TYLER & TROUBH 
465 Congress Str,eet 
P.O. Box 15340 
Portland, ME 04101 
(207) 774-5821 

--r:~~~, zc ..... G('-r/-, (; : __ : r)~1--/":( r 

Elizabeth G. Stou~r 
Attorneys for 
Christian Potholm 
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ST,\TE OF l'tA.tNE 
SENATE 

lllch U:CISLATURE 
F1RST SPECIAL SESSION

SEN.\TE ADV;U'lCE JOURNAL AND CALE:-IDAR 
'tut.!sday. SeptcDlber 6, 1.96) 

SUPPLEMENT NO. ;n 

OAOE.llS 

Joint. Order 

(4-1) On Motion by Senator BALDACCI ot Ponob.Cot, tho 

following Joint. Ordol",· IS.P. 64'3) (Cosponsors: Senlltor PRAY 

of Penobscot, Bopreoontative MARTtN of £a91. Lake, Representative 

VOSE of Eastport' 

Wher.as, tho United States Constitution, Amendm.nt X, 
r.s~rv08 to the atat •• the exarciMe of the police power to 
protoct pub~ic'health"moral. and public aAfetY1 and 

Wher ••• , under the Constitution of Maine, the Legi'lI
latura bears a portion of the responsibility to protect the 
public health, aoralo and safety; and 

Wher.as. the regulation of p~lic utilitio8 i. a Lunc
ticn ot tho Le~lalature; and 

wn.r •••• in 1913,the Leqialature d.leqated to tha Public 
Utillti.. Co~iasion the regulation of public utiliti.~1 
includ.1nq tholla <]ranted monopoly status by Act of th" Le9.t.a
l.ture and by operation of other lawB; and 

Where .. a, the delc9ation of power to the Public Utilities 
Co~laaion is limitad. with the residual power and duty to 
requl.te public utili tie. r.maininq in the Lcqialature; and 

Where •• , the ,Laqialatura maintains conlltant overaiqht of 
the act1vlt1cG of the Public Utilit1ea COmmi~sion and itn 
o~fort. to r.qulat~ the public util~tift8 of Maine, and 

Whorea., tho L09islature has bean informed of the fol-
10winljJ'lI.&ttera, 

1. Recently, the Public Utilities Commission has' con
ducted .n inv.s'tiQAtion of ",attars in c:olUlftc:tion wi th the 
fahe teaUraony of a apecific utility and hAa propD3ed to 
ordllr it and aevtu"al of i til officer. and (Ullployees to shOll: 
Causa why it alw th~ o!f1cerK and employee. $hould not be 
held ln contempt for prasonting f~15e information to the 
commi5sion, anqaQinq in a Herioll ot ~ctions designed to con
tinue to impede the commissionts authority and [or !ailinq 
to correct ~t 1nfo1~ation when ita m15le~dinq naturp. 
becamo,known to tha utilitYJ 1 

2. A. a result of that 'inv8atiQ~tion, the utility and a 
a~nior olficor of the utility have pleadnd guilty in Maino 
courts to the cr~Dl.e. ot falaific:ation of phydcal tlvidance 
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· ,and £.l.e Bwear1nq. reapQctivelYi 

3. OurinQ the 'course of th~t inveutig.tion, the CO~15-
sion dovlIloped inConuat.ion Lha.t ~t leaut one utility haa. 
become /IIIxten:siv~ly involve:d in Mainet's political proc .. as, 
includinq the u •• of utility employolls in political c~
paiqna; in Ul. (ormation and U50 of pcli tical action cOllUlli t
tees, in tho !oru\.tion and operation of an incorporated sub-, 
sid1arywhich conducted political pollin'1 for thlt utility 
and for pre.ently unnamed political candid~tes and organiza
tions, and in tbQ retentiou·of conBultants for the purposa 
of directing it. political activitieM; 

4. Tho commis:sion ha. indicated that due to a lack of. 
rOKOUrCea it has been unable to sati~r.ctorily complete fur
ther examination of that utiLity'. or other utilities' 
involvem.nt in tho political proc.s~. This luaves ucanswered 
the critical qUa.tiona o( the 3copa And purpo •• of involve
ment in political activiti .. by larqe utilities, at the 
l'elilt1on~hlp of these political involvementa tu the regula
tion of ~1blic utilitios and at the adaquacy of and compli
anca ~ith election laws applicabl. to their activities and 
the baneficiari •• of their activitl •• ; now, there£or~, be it 

Ordflred. the House concurring, that pursuant to the Con
stitution of ~ina and the Revised Statutes, Title 3, aec
tions 162, 165 ~ld 401, at seq., the Le~i~l.tiv. Council 
shall appoint itself, a joint Gtandinq committee or a jOint 
select committee, •• A la9i.latlve inv.5tlQatinq committee 
to iDV •• tigAte and report on the following rut:.tltr!J; 

1. Th. nature of the r~lationuhip of plmlic utillti •• 
to their aubDidiilrie~, affiliatea, officer:s. amploy •• s and 
persona or organiZations providinq contract aervic.s to 
tham. with,particular attention to the l&r9cr utiliti •• , 

2. The nature and extant of the participation ot publiC 
ut1liti •• , either directly, indire~tly or throuqh their aub
aidiaz:01es. affiliates, political action c::otnmitt:ee.s., off.1-
curs, employee. or.contractor~. in political prOCCSS6S .nd 
activiti •• , includin~ both referenda campaiqn~ and al.ct1en 
campaigna; 

3. Whether that political participation haa involved 
violations by public utllitiM. or other per~ona of law~ 
relating to electiona, re~1.trat1en of vot~rs, initlative6 
and ~e!.renda. c.~p.1gn reports or finances, or othor polit
ical or electioD &ctiv1ties or practicea; 

4. Tha relationahip of that political participation and 

tho requlat10n of public ut111tl •• ; 

5. Whether ratepayers' rloney h~t'I been used directly or 
indirectly to a!£act the regulation of public ut111t1.a; 

6. The ability of thB commiasion to properly and thor
oughly invoetivata monitor: &llCi report on the .. atter. •• t 
forth aboveJ and 

7. Tho adequacy of the present law. governinq public 
utility r.9U1ation and tslQctiooa to' properly reveal. and 
l"ft9Ul ate the politlciI.l participation of utilities; and be it 
furthor 

ord.red, that to carry out this inve.tiqatlon, the 
Leqislature Q~nnt8 to thia committee all the powers d 
lIuthori1;.y of '", .leqialative investigatinq commlttPoo AS p~~_ 
v'lded undor the R~Vitusd Statutes, Titl,. 3, aectlon 1&2, sub
section 4; a~ctlon 165, sub~ect1on 7; and a.etlon. 401 at 
.eq. The COlM\i tt-flfJ nay hirl!l le9~1 counsltl and ataC!' <LS 
necessary; And be it further 

O~dercd, that the committao shall mAKe 1t~ rinal report, 
'",..l" .. finn .... ,.n"'m .. ncl .. ri l .. ninlatil'ln· Ati Ul!ll .... IIn\l IntArilft 
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-Je, on for Pub lic ~inion Rese . su~scribe to the principles 
~:( Our goal ~s to suppor. sound practice fn the profession of public 
:)~, ,By public opinion research we :%lean studies in .... hich the principal source of inior-
TIac~_.t about individual beliefs, preferences, and behavior is a report given by the individual himself 
or herself). 

~e pledge ourselves to marntain high standards of scientific cOm?etence and integrity in our .... ork, and 
in our relations both with our clients and with the general public. ~e further pledge ourselves to 
reject all tasks or assigaments which would be inconsistent with the principles of this code. 

'l'HE CODE 

I. Princi~les of Professional Practice in the Conduct of Our ~ork 

A. We shall exercise due care in g.~ering and processing data, taking all reasonable steps to 
assure the accuracy of results. 

3. ~e shall exercise due care in the development of research designs and in the analysis of data. 

1. ~e shall employ only research tools and !I1e.thods of analysis which, in our proiessi.:lnal 
judgment, are well suited to the research problem at hand. 

... 
-' 

3. 

We shall not select research tools and ~ethods of analysis because of their special 
capacity to yield a desired conclusion. 

We shall not knowingly :nake inter-pretations of research results, nor shall ''''e tacitl? 
permit interpretations, which are inconsistent with che data available. 

~e shall not knowingly imply that inte~retations should ~e accorded greater confidence 
than :he data actually warrant. 

C. We shall describe our findings and ~ethods accurately and in appropriate detai: in all 
research reports. 

( -'rind.ples -of Professional rtesponsibilitv in Our :::Jedings ..,ith ?eocle 

A. The Public: 

1. We shall cooperate ~ith legally aucborized representatives oi the ?ublic by describing 
the methods used in our studies. 

2. 'Ne shall :naintain the right to approve t.'1e release of -our Hndings. · ... nether or nOI: 

asc=ibed :0 us. ~nen misinterpretation appears, ..,e shall ?u.blicly disclose ..,hat is 
required to correct it, notwithstanding our obli~ation :or cl~ent confidentiality ~c 
all other respec:s. 

3. Clients or Sponsors: 

1. ~e 3ha11 hold confidential all information obtained about ~he cl~ent's ~eneral business 
af:airs and ab'out the findings of research conducted for the client, except '.oIhen che 
dissemination of such information is c%pressly authorized. 

Z. ~e shal. be ~ndfu1 of the limitations oi our techniques and facilities and shall accepc 
.:lnly-t.'ose research assignments which can be accompiisned ~ithin these ~i~itations. 

C. ~e Profession: 

1. ~e shall not cite our ~mbersbip in the Association as evidence of professional 
competence, since the Association does not so certify any persons or organizations. 

2. ~e recognize our responsibility to contribute to :he science of public opinion research 
and to disseminate as freely as possible the ideas and :indings which emerge from our 
research. 

D. rhe Respondent: 

1. We shall not lie to survey respondents or use practices and Qethods which abuse, coerce, 
or humiliate them. 

~e shal-1 protect the, anonymity 
anonymity for specified uses. 
all information which tends to 

of every respondent, unless the respondent waives such 
In addition, we shall hold as ?rivileged and coniidenti31 
identify the respondent. 
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____________ -TA~&KANCE 
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\' lANU lARRANct f. A~~O(I"TI'" 

Dr. Christian Potho1m 
Department of Government 
Campus Drive 
Bowdoin College 
Brunswick, Maine 04011 

Dear Chris: 

I have enclosed a copy of -the Code of 
of the American Association of Public 

October 5, 1984 

Practi ces 
;s the 

The data that our firm collects is expressly t~h~~~ __ .. __ 
of the client, and not of the resear e 

ln erv or a research study for up to six 
months, and they they are destroyed. t~e maintain a c"py of 
the published report in our library, but only as a service 
to the client in case other co ies are necessary. 

e C lent oes re ease aa a, . e 
public interest to elaborate only to the extent of th2 time 
the study was fielded, the size of the sample, the tolerance 
level, etc. In effect, only methodological parameters are 
ever discussed when confirming data released by the client to 
others, for example, to the press. 

• The respondent's name and address are never revealed to any
one, including the client. This is the most honored ~thica1 
standard in the industry .and would never be violated oyany 
reputable firm. In effect, the standards here are the same 
ones'that are held by the U.S. Census Bureau in terms of 
strict confidentiality of individual records. In ref~~ence 
to the U.S. Census Bureau again, it must be kept in mind that 
many organizations, including the U.S. Congress, have tried 
to get aho1d of the individual responses in the U.S. Census 
Bureau, and the federal courts have always upheld the strict 
confidentiality standards of the U,S. Census Bureau. 
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__________ ~T~A~&RANCE 
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Dr. Potholm - page 2 

I hope this helps in terms of clarifying not only our company's 
but policies that are in effect industrywide . 

Encl. 
VLT/smh 

.-
,.-' f i' 

;- ,t 
:. ," 
V 

,Y. L~n~e Tar~nce, Jr. 
,: Pres,d~ 



( 

( 

AFFIDAVIT 

I, Myron W. Curtis, having first been duly sworn, do depose and 
say as follows: 

1. I am the Direct.or of the Computing Center at Bowdoin College. 

2. I have been the Director of the Computing Center for twenty 
(20) years. 

3. The Computing Center provides computing services to members 
of the college community, state government agencies and 
some other non-college users. 

4. I consider data residing on the computing system the property 
of the organization or person that contracts with the college 
to use computer services rather than the property of Bowdoin 
College or any of its employees. 

5. This data and the results it generates are not disclosed to 
anyone except the customer who contracts with the College 
for computing services, unless the customer authorizes 
disclosure. 

6. It is a commonly held opinion among professionals in the 
computer processing field that both the data and results of 
computer services are private and confidential and the 
property of the user who contracted for the services. 

DATED at 
1984. 

STATE OF MAINE 
CUMBERLAND, SS. 

, Maine, this day of 

Myron w. Curtis 

Personally appeared the above-named MYRON W. CURTIS and made 
oath as to the truth of the foregoing statements by him. 

Before me, 

Notary PUblic 
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AFFIDAVIT 

I, John S. Marr, having first been duly sworn, do depose and 
say as follows: . 

1. I am President of the Computer Center in Falmouth, Maine. 

2. The Computer Center processes and tabulates survey and 
poll results for private firms. 

3. I have been President of the Computer Center for twenty
two (22) years. 

4. I consider the data and the results of my work on surveys 
and polls confidential and private and only for the use 
of the client who employs the Center. 

5. I feel that I have a professional and ethical obligation 
not to disclose the results of my work to anyone except 
the client who hired me to perform the services. 

6. In the field of processing survey information it is 
common practice to treat work done for a client as confi
dential and only for the use of the particular client. 

DATED at 7/fA1.f!v.,l-l , Maine this /cT day of /-. :"r:--:' 
1984.\ 

STATE OF HAINE 
CUMBERLAND, SS. 

I 
I 

./ .... 

",/' . 

//John 
/ 

I 

S. r.larr 

Personally appeared the above-named JOHN S. MARR and made oath 
as to the truth of the foregoing statements by him. 

Before me, 
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STATE OF. MAINE 
Kennebec, SSe 

JOINT SELECT COMMITTEE TO 
INVESTIGATE PUBLIC UTILITIES, 
duly authorized Joint Committee 
of the Maine Legislature 

v. 

CHRISTIAN P. POTHOLM 
Town of Harpswell, County of 
Cumberland, State of Maine 

and 

COMMAND RESEARCH, a Maine 
Corporation with a principal 
place of business at Brunswick, 
County of Cumberland, State of 
Maine 

DAVID F. EMERY, INTERVENOR 

) 
) 
) 
) 
) 
) 
) 
) 
) 

.) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

SUPERIOR COURT 
Civil Action 
Docket No. CV-84-430 

SUPPLEMENTAL MEMORANDUM 
IN SUPPORT OF APPLICATION 
FOR CONTEMPT~ 

MEMORANDUM IN OPPOSITION 
TO MOTION FOR PROTECTIVE 
ORDER 

TO: The Honorable Justice of the Superior Court 

A. JUDICIAL AUTHORITY TO REVIEW CONTEMPT CITATION 

Mr. Potholm has been given fully three directives and/or 
opportunities to comply with the Committee's request for 
documents: first, upon issuance of the Requests for Production 
of Documents~ second, upon issuance of the subpoenas duces 
tecum~ and third, upon the Committee chairman's specific 
directive to turn over the documents under the provisions of 3 
M.R.S.A. §§454 and 457. Despite his suggestions to the 
contrary, he has steadfastly refused to comply. Such conduct 
is contemptuous of the Committee's proceedings. 

Mr. Potholm's willingness to testify before the Committee 
is not the issue. Indeed, that is and has never been an 
issue. Rather, the issue is whether Mr. Potholm will turn over 
the subpoenaed documents as requested. So long as he fails to 
do so, his actions are contemptuous of the Committee and of the 
two Houses of the Legislature·which appointed it. 

The provisions of 3 M.R.S.A. §§165(7) and 473, calling for 
application to the Superior Court, were clearly meant by the 
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Legislature to provide an enforcement mechanism. These 
statutory provisions do not, in any way., derogate from the 
Legislature's inherent and constitutional power of contempt. 
Nor could they do so. Indeed, if the Legislature were now in 
session and chose to punish the defendants for contempt, it 
need not resort to this Honorable Court for aid and 
assistance. It might well utilize the contempt power with 
which it is vested and over which it has ·exclusive control as a 
separate and independent branch of government. 

At page 5 of Defendants' second memorandum to this Court, 
reference is made to 2 U.S.C. §192 as arguably pertinent 
regarding the procedure to be followed in finding contempt of 
the Congress. As admitted in the memo, this is clearly a 
criminal statute which carries its own essential elements of 
proof. It is not direct legislative action as here prescribed. 
However, this federal statute has been interpreted by the 
Supreme Court of the United States in a manner which is 
extremely apposite to and supportive of the contention of the 
Committee "in this case. Even that criminal statute which 
purported to empower another branch of government, i.e., the 
executive branch, to pursue the remedy in yet another branch of 
government, i.e., the judiciary, was declared by the Court not 
to divest the Congress of its inherent contempt power in any 
manner •. 

Commenting upon this statute, the United States Supreme 
Court stated in Re Chapman, 166 U.S. 661, 17 S.Ct. 677, 41 
L. Ed. 11 54 ( l897) : . 

"The history' of congressional investigations 
demonstrates the difficulties under which the two 
houses have labored, respectively, in compelling 
unwilling witnesses to disclose facts deemed essential 
to taking definitive action, and we quite agree with 
Chief Justice Alvey, delivering the opinion of the 
court of appeals,'that Congress possessed the 
constitutional power to enact a statute to enforce the 
attendance of witnesses and to compel them to make 
disclosure of evidence to enable the respective bodies 
to discharge their legitimate functions:' and that it 
was to effect this that the act of 1857 was passed. 
It was an act necessary and proper for carrying into 
execution the powers vested in Conqress and in each 
House thereof. We grant that Congress could not 
devest (sic) itself, or either of its Houses, of the 
essential and inherent power to punish for contempt, 
in cases to which the power of either House properly 
extended: hut, because Congress, by the act of 1857 
sought to aid each of the Houses in the discharge of 

-2-
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its'constitutional fucntions, it does not follow that 
any delegation of the power in each to punish for 
contempt was involved~ and the statute is not open to 
objection on that account." 166 u.s. at 67l-672~ 41 
'L.Ed. at 1159., (Underscoring ours) 

Thus, in choosing to employ a criminal remedy, Congress 
does not thereby divest itself of its inherent powers. 

While Maine's Rules for Legislative Investigations at 3 
M.R.S.A. §§40l et seq. are different from the f~deral statute 
recited above, they simila~ly must be interpreted as not 
preempting the field of punishment for contempt. 

The federal cases cited in defendant's Memorandum at pages 
5 and 6 interpret 2 U.S.C. §192 which provides for prosecution 
of individuals who obstruct legislative proceedings. As is 
true with any criminal case, all elements of the offense must 
be pleaded and proved by the government. Thus, judicial 
review of the pertinence of questions are held as essential in 
Russell v. U.S., 369 U.S. 749 (1962) because it is specifically 
made a part of the offense. 

Further, 2 U.S.C. S194 contemplates filing of a statement 
of fact with either the President of the Senate or Speaker of 
the House when a witness fails to appear or produce books and 
papers before a committee and certification of such statement 
to the United States Attorney for further 'action. While the 
Court of Appeals for the D.C. Circuit held in Wilson v. United 
States, 369 F.2d 198 (D.C~Cir. 1966), that the certification 
was not automatic, as corrected stated in defendant's 
Memorandum at page 5, it provided that the additional 
consideration should be done by the Speaker, and not 
necessarily by Congress, when the House is in adjournment. 

"What we do hold is that there should have been an 
opportunity for consideration of the issues following 
the Committee's action and prior to certification
consideration by the Speaker, as the cognizant officer 
of the House, in view of the unavailability after 
adjournment of the hormal consideration by the House 
itself." 369 F.2d at 204-205. 

While the federal c~ses remain a valid interpretation of 
the Congressional contempt statute, they are not apposite here 
because the statute under construction, 3 M.R.S.A. ~§40l et 
seq., does not make contumacious conduct before a legislative 
committee a criminal offense to be prosecuted by the state's 
attorney. Rather, the statute contemplates direct assistance 

-3-
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by the Superior Court in making certain findings and punishing 
for contempt of an investigating committee. 

B. SCOPE OF COMMITTEE'S INVESTIGATION 

The Committee has sought to adhere strictly to the terms of 
its enabling resolution requiring it to investigate the 
political activities of regulated utilities. .Christian Potholm 
and Command Research come within the ambit of the investigation 
because of their contractual relationship with regulated 
utilities and their ability to exchange polling data or 
information obtained at ratepayers' expense to political 
candidates in possible contravention of federal and state 
election laws. 

Thus, the Committee has narrowed its Requests for 
Production of Documents and its subpoenas to those documents 
which will shed light upon the specific subject of 
investigation. 

With respect to the first"four questions in the subpoe~as, 
the Committee requested documents relating to polls measurlng 
respondents' preferences on the Presidential, u.S. Senatorial, 
and gubernatorial elections. Mr. Potholm concedes in his 
Memorandum at page 9 that he includes such tracking questions 
routinely in polls and surveYS having nothing to do with 
politics and he further concedes, and significantly so, that 
the requests relating to questions about political candidates 
and elections appear to be within the ambit of the 
investigation. 

Indeed, on cross-examination, Mr. Pothqlm agreed, 
reluctantly, to be sure, that his ability to make continual 
comparisons of candidates' standings, and the acceptance or 
rejection of given political issues hy the community, was 
dependent on the accumulated and developed polling data base 
which was paid for by regulated utilities. Thus, the nexus is 
complete, and this methodology in all its aspects is most 
appropriately within the purview of this Committee's 
investigation. For, as testified by Representative Kelleher, 
unless the Committee is fully conversant with the methodology, 
it is not in a position to make recommendations to the 
Legislature regarding change of existing legislation or the 
introduction of new legislation. 

In short, distilled for these purposes, Mr. Potholm's 
testimony establishes beyond question that (a) he was engaged 
by regulated utilities to do polling; (b) he was paid by those 
u~ilities for his polling and consulting with respect thereto; 
(c) he was authorized and did in fact communicate facts and 
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opinions regarding this polling to political candidates~ (d) he 
utilized the data base paid for by the utilities to remain 
informed on the current status of the political scene and to 
advise political candidates including David Emery with respeyt 
to the validity and implications of his poll as viewed by Mr. 
Potholm. 

All of Mr. Potholm's testimony in this regard is consistent 
with and corroborative of the testimony given by Messrs. Temple 
and Thurlow, pertinent portions of which are before this Court 
as admitted exhibits. 

The Committee believes that the identity and debts of 
non-utility clients and Command Research's books are within the 
scope of the committee's investigation because they may shed 
light on whom the political information, prepared in part at 
ratepayers' expense, was heing funnelled and whether such 
informatio.n may have been gi'Ten, either at no cost or at a 
reduced cost, to non-utility clients, including political 
candidates, thereby conferring a henefit upon them. Testimony 
elicited revealed that the executive summary of Command 
Research's books and records could not verify all of the 
entries of receipts and disbursements in the company's history, 
thereby raising serious questions about the summary's validity. 

While counsel for Mr. Potholm stressed certain contents of 
the latter's affidavit to the Committee that Potholm had not 
shared data with regulated utilities, it became obvious on 
examination that Mr. Potholm excluded from'this term his 
summaries and opinions which, of c6urse, are the important 
connnections between monies paid by regulated utilities and 
communicated results to political candidates. Mr. Potholm's 
submission of unsolicited affidavits suffers from the flaw that 
such affidavits contain only what Mr. Potholm chooses to 
include in same, and are carefully worded to distinguish 
implicitly between such significant concepts as data sharing 
and opinion sharing. This is precisely why the Committee must 
he permitted to continue with its consistent practice of (a) 
obtaining answers to interroqatories and/or responses to 
production requests~ (b) internal review of same; (c) provision 
6f opportunity for witness iriterview~ and (d) receipt of sworn 
testimony from witness if deemed appropriate. 

C. PRIVILEGE 

At page 15 of defendants' brief, attempt was made to 
distinguish the Maine Sugar Industries case on the hasis "that 
the Legislature subsuquently made its intent clear by amending 
the statute to provide for disclosure to an investigating 
committee." This assertion is simply erroneous. The Court 
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expressly stated that the statute, in its,unamended form, must 
be interpreted strictly as prohibiting only voluntary 
disclosure and not mandatory disclosure. The projected 
amendment to exclude from its prohibitory provisions 
information sought by a legislative investigating committee was 
declared by the Court to be merely explanatory of the original 
language which did not include that exclusion. As indicated in 
the Committee's prior brief, the Court also addressed the 
contractual arrangement ,between MIBA and MSI which also 
precluded the former from disclosing materials filed with it by 
the latter. Again, the Court clearly asserted that the 
contractual undertaking not to disclose could have reference 
only to voluntary activity bu~ would not withstand mandatory 
action at the hands of the legislative body. Indeed, nothing 
seems more clear that in Maine, the privilege asserted by Mr. 
Potholm and the intervenor here does not exist. A fortiori, any 
asserted privllege based on some nebulous ethical 
considerations must also fail. 

(Incidentally, Mr. Potholm's testimony that he considered 
himself bound by certain ethical standards must be taken in 
conjunction with the testimony that he was not a member of the 
body which purportedly promulgated these standards, even if 
they were applicable here. Thus, they were totally 
unenforceable against him.) 

D. INTERVENOR STATUS 

All that has been' wr it ten regardi ng Mr. Potholm' s pos i tion 
in this proceeding bears equally on Mr. Emery's position as an 
intervenor and movant in this proceeding. There is no question 
that he was a political figure and a political candidate in the 
period under investigation. There is no question that he 
consulted with and received advices from Mr. Potholm which, as 
noted earli~r, subsumed all of his utility-paid accumulated 
data as the hasis for his collation and opinion activities. 
There is no question that Maine does not honor the privilege of 
contractual confidentiality as demonstrated hereinabove. To 
the extent that ethical considerations have any materiality in 
Mr. Emery's case, they too must fall, as noted. 

With respect to Mr. Emery's asserted claim of privacy, 
suffice it to say that Mr. Potholm's testimony establishes 
beyond question that the privacy to which reference is being 
made has to do with voter acceptance or rejection of Mr. Emery 
based upon his appearance, demeanor, speech and publicly 
discernible characteristics of any kind. These are hardly the 
kinds of private matters which are designed to be protected by 
the Constitution. They are indeed in the public domain, having 
been elicited precisely from that quarter. 

-fi-
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E. CONCLUSION 

Accordingly, in light of the foregoing, the Committee 
respectful~y maintains its contention that this Honorable Court 
is charged with responsibility for implementing the legislative 
contempt power through direct application of section 473, all 
of the elements of which have been carefully complied with. So 
far as the f.inding of contempt requirement is c~ncerned, the 
transcript of proceedings before the Committee as it discloses 
Mr. Potholm's continued refusals to deliver the writings over 
the compliance directives of the chairman pursuant to· the 
statute estahlishes beyond question the fact of contempt. All 
that remains is a punishment mechanism at the hands of this 
Court until the witness purges himself. 

If the Court is disposed to review and evaluate the 
material itself to determine its pertinency, and to evaluate 
the existence or non-existence of any personal privileges, 
acting in these respects as the judicial b~anch of government, 
the Committee respectfully contends that the record before the 
Court fully demonstrates that (a) the material sought is 
clearly within the scope of its investigative power and 
authority under the Joint Order enacted by the Legislature; and 
(b) is not subject to any of the privileges claimed in this 
proceeding by the defendants or the intetvenor. 

Respectfully submitted. 

DATED at Portland, Maine, this 

John J. Flaherty, Esq. 
Estelle A. Lavoie, Esq. 
PRETI, FLAHERTY & BELIVEAU 
443 Congress Street 
Portland, Maine 04l01-3SQO 
(207) 775-5831 
3523C/4 Q OA 
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sixth day of November, 1984. 
~'.// 

/)!~~ 

Estelle A. Lavoie 

Counsel to Joint Select 
Committee to Investigate 
Public Utilities 
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STATE OF l-lAINE 
KENNEBEC, SSe 

JOINT SELECT COMMITTEE TO ) 
INVESTIGATE PUBLIC UTILITIES, ) 

) 
Plaintiff ) 

) 
v. ) 

) 
CHRISTIAN P. POTHOLM and ) 
COMMAND RESEARCH, ) 

) 
Defendants ) 

SUPERIOR COURT 
CIVIL ACTION 
DOCKET NO. CV-84-450 

SUPPLEMENTAL MEMORANDUr.1 
OF 'DEFENDANTS CHRISTIAN 
POTIIOLM AND COMMAND RESEARCH 

Defendants would like to make the following points in 

response to the hearing on November 2, 1984 and to the Plaintiff's 

Memorandum of'Law. 

Much of the testimony and the argument heard by the Court 

in relation to this matter has involved alleged swapping of 

polling information. In fact, Dr. Potholm did not trad'e this 

information. He did make authorized disclosures in some cases 

and he has reported these to the Committee. The significant 

point about all these swapping discussions, however, is that the 

Committee cannot expect to find the answer to its questions in 

the polls or financial records of Command Research. The polls 

merely contain survey responses to questions; the records merely 

list amounts of receipts and disbursements and the parties 

involved. To determine what Dr. Potholm did with information 

and whether it was traded between clients, the Committee will 

have to ask Dr. Potholm. The answers to those questions are 

not in the books and polls of Command Research. 

Next, Defendants respectfully submit that the Court should 

not consider any of the events which occurred after Dr. Potholm 

decided not to produce some of the documents. Under 3 M.R.S.A. 

~473. it is the Court's obliaation to detprmine that the 
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requested documents were "pertinent as explained" at the hearing 

held on October 25, 19.84. Testimony given by other witnesses to 

the Committee after October 25th is clearly irrelevant to the 

issue of whether or not the documents were pertinent to the 

Committee's investigation on that date. The testimony is' 

therefore irrelevant to the question of whether Defendant 

Potholm's behavior amounted to contempt. At the hearing before 

the Court held on November 2, 1984, testimony concerning these 

subsequent events was permitted over the continuing objection of 

counsel for Defendants. 

In addition, the references made at the November 2, 1984 

hearing to subsequent Committee testimony revealed no new 

evidence as to the pertinence of non-utility polls and the 

financial records. Committee Chairman Baldacci and Representative 

Kelleher stated that witnesses had testified to the Committee 

about Dr. Potholm disclosing client information after he was 

authorized to do so. Dr. Potholm himself told the Committee in 

his responses to its requests for production that he did 

disclose information when authorized.' The response to Request 15 

specifically lists these disclosures. 

The opinions of two members of the Committee concerning the 

pertinence 'of the requested documents are also irrelevant to the 
• 

Court's review. The four minority members clearly disagree 

with that opinion as shown by their vote on October 25, 1984 and 

by the November 2, 1984 testimony of John Linnell, counsel for 

the minority members of the Committee. 

Defendants would also like to point out that the identity 

of non-utility clients, the types of questions asked on 
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non-utility polls and the price structure for polls done by 

Command Research are all trade secrets. This informatio~ is~ 

therefore, privileged under Rule 507 of the Maine Rules of 

Evidence. Although trade secrets are not defined under Rule 507, 

M.R.Civ.P. 26{c) provides some guidance and includes protection 

of confidential research. Field and Murray, Maine Evidence 

(1976) S507.l at 112. The privilege protects "information which 

improves competitive position and the value of which is 

substantially enhanced by secrecy." Id. If the party seeking 

disclosure claims that non-disclosure would conceal fraud or 

work an injustice, the judge is required to balance the 

competing interests. Id. at 113. 

As the Court is no doubt aware, the Committee's inquiries 

into the political associations of Dr. Potholm and Command 

Research carry significant First Amendment implications. 

Specifically, Request #8 which asks for records of political 

contributions impinges on the right of freedom of association 

by, in effect, questioning Dr. Potholm on the political causes 

he supports through contributions by Command Research support. 

Questions raised by majority Committee members at the 

November 2, 1984 hearing regarding who Dr. Potholm spoke with 

about his political views also violate this First Amendment . , 

right. As the Supreme Court said in 'DeGregory v. New Hampshire, 

383 u.S. 82.5 (1966), "the First Amendment prevents [the state 

legislature] from using the power to investigate enforced by 

the contempt power to probe at will without relation to 

existing need." Id. at p. 829. 

Finally, Defendants would like to direct the Court's 



.~ 

( 

( 

-4-

attention to the Legislative R~port on P.L. 1975, c. 593, which 

contains the provisions on Legislative Investigating Committees. 

(A copy of the relevant portion of this report is attached 

hereto.) First, on p. 2 of the Committee Report, the State 

Government Committee observed that It(t]he Legislature has rio 

power to investigate a person • or to require testimony . 

on purely personal matters." The financial records of Corrunand 

Research are personal matters. The Corrunittee can only delve 

into those records insofar as they contain information about 

utilities, the focus of the Committee's investigation. 

More significantly, the Committee proposed amendments to 

the statute which would have omit~ed the sections requiring 

Superior Court participation in contempt proceedings. These 

amendments were never passed by the Legislature. It is, thus, 

clear that the Legislature determined that Court involvement 

in contempt proceedings was either necessary or desireab1e. 

It is respectfully requested that this Court deny the 

Corrunittee's Motion to Find Defendants in Contempt. 

DATED in Portland, Main 1984. 

RICHARDSON, TYLER & TROUDH 
465 Congress Street 
P.O. Box 15340 
Portland, Maine 04101 
(207) 774-5821 

Elizatreth G. S;~der 
Attorneys for Defendant Christian P. 
Potho1m and Corrunand Research 
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This summary memorandum is submitted in assistance to the 
Court with respect to the position of the Intervenor David F. 
Emery and contains an outline of Mr. Emery's position and sup-, 
plements the memorandum of law previously filed. 

JURISDICTION. If we simplify the issues in this matter to 
their logical result there is a need for the Court to balance the 
demands of the Joint Select Committee to Investigate Public Util
ities against the private rights of individuals involved. The 
Committee'suggests that the Court ought never to get the point 
of balancing rights because it says, incorrectly, that the Court 
has no jurisdiction to do other than determine which penalty to 
impose. The law which we have cited in our memorandum is clear 
that the Court does have such authority, and even more clearly, 
the legislative history of the statute governing the Committee's 
activities furnishes extremely important information. 

Attached to this memorandum is the State Law Library lending 
copy of a Report of the State Government Committee on the Study 
of Legislative Investigating Committees dated February 4, 1976. 
This study was done subsequent to the enactment of tne legislation 
under which the Joint Select Committee is currently operating. 
Importantly, the State Government Committee said (Page 2, last 
paragraph) that the legislature has no power to require testimony 
on ptirely personal matters and it noted (Page 4,'paragraph 2) that 
the Courts clearly have a role to determine conflicts between in
vestigatory committees and their witnesses. Although the State 
Government Committee, suggested that that might raise questions 
with respect to separation of powers, it did not cite any law to 
support that. It did prepare a recommended bill removing the 
present provisions invoking Court determination. However, in 
the course of the legislative process after referral to the Leg
islative Judiciary Committee the bill received an Ought Not To 
Pass Report which was accepted by the full legislature. The only 
conclusion which can be drawn is that the Legislature wanted the 
Courts to continue their role of determining conflicts and must 
have felt that to be a proper role. Clearly, by any yardstick 
this Court has jurisdiction to determine conflicts betwe~n the 
Committee and the witnesses and is not left to a pure ministerial 
role in determining the imposition of penalties. 

SCOPE OF REVIEW. It is clear that the scope of the Committee's 
review is not unlimited. Although the Committee has argued for. 
some time that it was entitled to anything that might even remotely 
affect Maine public utilities, now it is clear from its Chairman's 
testimony the other day and that of a member of its committee that 
the test of relevance and scope is whether rate payer money was 
involved in the activity. If, as in the case of Congressman Emery, 
the witness Potholm came into possession of an Emery poll, only 
because he was asked to consult on it, and if the Committee could 
not, as it could not at the hearing, provide any connection between 
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the use of the poll and Maine public utilities then clearly ·it is 
beyond the scope of the Committee's review. Emery's affidavit 
was totally uncontradicted and it is important to note that Potholm 
never even participated in the polling activities which were under
taken. He was only asked to consult from time to time. Even 
by tne Committee's yardstick of scope and relevance, the Com
mittee is not entitled to the Emery polling material. We be-
lieve too for other reasons that in balancing the needs of the 
Committee against the private rights involved that the Court 
will be lead to the inescapable conclusion that the Committee 
should not obtain the data. 

BALANCING TEST. In this case, the potential or harm which 
would be caused by the release of the polling data far outweighs 
any need for access which the Committee might have. The data 
involved is of a very sensitive nature and if released to the 
general public, as have been other documents handled by the Com
mittee, it could directly and adversely affect not only Mr. Emery, 
but other current Maine political figures; political campaigns, 
and the future of a number of Maine politicians. The injury 
that would inure. to the person involved by the disclosure is far 
greater than the benefit which the Committee might obtain. Even 
assuming for a moment that the polling information contains one or 
two questions asking respondents to comment upon whether or not 
Maine Yankee should be closed, the Committee already knows that 
such data has been in other polling material and certainly one 
more piece of evidence adds nothing to their consider~tion. 
To risk the harm that could be done by the release of an 
entire polling data for the ~enefit of obtaining one or two 
questions is very troublesome to contemplate. The suggestion 
in the law is that there must be a balance struck - where as 
here that involves sensitive information then the balance re
quires non-disclosure. 

We submit then that the Emery polls are protected; that they 
are not required to be turned over to the Committee, and in. fact 
are beyond the scope of the Committee's jurisdiction. Even using 
the Committee's test of involvement of rate payer monies they do 
not qualify. They are documents which are not germane to the 
scope of inquiry - even if the Committee's own scope is correctly 
stated by it. These are private documents. 

We therefore ask that the appropriate order b~ entered pro
tecting the documents. 

November 6, 1984 

JON R. DOYLE 

.... : I, 

MICHAEL J. LATORRE 



'. 

STATE OF NAINE 
KENNEBEC, SSe 

JOINT SELECT COMMITTEE TO 
INVESTIGATE PUBLIC UTILITIES, 

Plaintiff 

vs. 

CHRISTIAN P. POTHOLM and 
COMMAND RESEARCH, 

Defendants 

Statement of Proceedings 

SUPERIOR COURT 
CIVIL ACTION 

Docket No. CV-84-430 

OPINION and ORDER 

This matter is before the Court on a motion pursuant to 3 

M.R.S.A. §47~ by the Joint Committee to Investigate Public Utilities 

to hold Christian Potholm, individually and in his capacity 

as President of Command Research, in contempt of the Committee. 

Pursuant to a Legislative Joint Order, the Legislative 
.' 

Council established the Joint Select Committee to Investigate 

Public Utilities. The Joint S~lect Committee (Committee) is 

charged with investigating and reporting on the nature and extent 

of. participation of public utilities in political proces~es 

and activities and the relationship between any political 

participation and the regulation of the utilities, including 

whether th~ political participation has involved violations 

.-
of Maine statutes, and whether ratepayers' money has been used 

dirr:ctl ~'~or indirectly to affect the regulation of public utili ties. -
On June 7, 1984, the Committee issued a written Request 

for Production of Documents to Dr. Potholm, seeking all documents 
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·and writings related. to his polls of both utility and non-utility 

clients. On June 8th, a similar Request for Production was 

issued to Command Research, the company of which Dr. Potholm 

is president. On August 27, 1984, Dr. Potholm responded to 

a number of the requests, producing in excess of 13,000 pages 

of documents. Written objections were filed to a number of 

the requests, and Dr. Potholm refused to produce a number of 

the documents requested • 

. On September 7, 1984, the Committee voted to issue a subpoena 

duces tecum to Dr. Potholm and to Command Research. In response 

to the subpoena, Dr. Potholm produced more documents, but he 

did not produce all of the documents requested. The Committee 

voted to apply to the Superior Court to compel obedience to 

the subpoena pursuant to 3 M.R.S.A. 165(7). On October 12th 

this Court ordered Dr. Potholm, both individually and in his 

capacity as a principal of Command Research, to appear before 

the Committee with the documents subpoenaed by the Committee 

not previously produced. 

On October 25, 1984, Dr. Potholm appeared before the Committee 

as ordered by this Court. He agreed to produce certain documents, 

but hOe continued to refuse to produce other documents sought 

by the subpoenas, claiming that they were privileged or beyond 

the scope of the Committee's investigation. The Committee found 

Dr. Potholm in contempt and has asked this Court to impose 

punishment. 
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Discussion of Issues 

The thres.hold issue in this case is whether theCommi ttee' s 

finding that Dr. Potholm is in contempt is subject to judicial 

review, or whether the Court's only function in this matter 

is the imposition of punishment for the legislative contempt 

finding. 

The concept of separation of powers is an integral part 

of the Maine Constitution: 

Section 1. The powers of this government shall be 
divided into three distinct departments, the 
legislative, executive and judicial. 

Section 2. No person or persons, belonging to one 
of these departments, shall exercise any of the powers 
properly belonging to either of the others, except 
in the cases herein expressly directed or permitted. 

Me. Const. art III. Counsel for the Committee has pointed out 

that the· Legislature has contempt power under the Maine Consti tution: 

"Each House, during its session, may punish by imprisonment 
any person, not a member, for disrespectful ,or disorderly 
behavior iri its presence, for obstructing any of its 
proceedings, threatening, assaulting or abusing any 
of its members for anything said, done, or doing'in 
either House; provided that no imprisonment shall 
extend beyond the pe;iod of the same session." 

Me. Const. art. IV, § 6. This constitutional power of the 

L~gisla t ur.e, to hold persons in contempt and punish them is 

not at issue here. In the instant case, the Joint Committee 

of the Legislature has applied to this Court for a determination 
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of puni shment' for the Committee's finding of contempt l . Under 

Me. Const. art,. III, ,§§ 'l,.:.and, 2" this Cou·rt cannot exercise 

whatever contempt power inheres' in ,the Legislature while it 

is in session, and any attempt' 'by either the Legislature or 

a legislative committee to delegate that plenary power must 

fail on Separation of Powers grounds. Since the courts of this 

state are forbidden from exercising legislative authority of 

any kind, the statutory framework pursuant to which the Committee 

has applied to this Court to enforce obedience to its subpoena 

must 'be considered'to invoke only whatever judicial authority 

the Court has. Consequently, in considering the enfor~ement 

of the Committee's, subpoena duces tecum, this Court must apply 

principles long used by the judicial branch in determining whether 

to enforce a judicial subpoena duces tecum. See State ex reI 

Joint Committee' v. Bonar, 230 S.E.2d 629, 632 (W.Va. 1976). 

Constitutional considerations dictate that the court is 

not bound by the Committee's finding that Dr. Potholm is in 

contempt of its proceedings. Indeed, this Court is obligated 

to make an independent inquiry into whether, by judicial standards, 
. 

Dr. Potholm's conduct amounts to contempt. 
\ § 6. 

IThus this case must be distinguished from cases like Camiel 
v. Select Committee on State Contract Practices, 324 A.2d 862 
(Pa.Cmwlth. 1974), where a court was petitioned by a witness 
to intervene to quash a subpoena issued by a legislative 
committee. This sort of judicial interference with legislative 
procedures contemplated in Camiel posed serious separation of 
powers questions because the judiciary was not involving itself 
at the legislature's request. 
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Legislative Investigating Committees, P.L. 1975, c. 593, reveals 

that 'the Legislatuie, in enacting ~hose provisions, was fully 

aware of the need for judicial review of legislative contempt 

findings. The State Government Committee undertook a study 

of possible amendments to Chapter 593, to clari!y and strengthen 

the legislative investigatory process. The Committee proposed 

to delete the provisions providing for judicial determination 

of conflicts between investigatory committees and their witnesses, 

leaving ,the Legislature to determine the issues and to enfor.c.e 

the procedures by legislative contempt actions. See Legislative 

Report on p.i. 1975, c. 593, Report of State Government Comm~ttee, 

p.4. These amendme~ts were rejected by the Legislature. The 

Court finds this indicative of a, legislative intent to allow 

for judicial review. 

The constitutional requirement for an independent inquiry 

by this Court is also clearly reflected in § 473, the statutory 

provision pursuant to which the Committee has applied for a 

finding of contempt: 

No witness shall be punished for contempt of an 
investigating committee unless the court finds: 

, . 
1. Conduct. That the conduct of the witness 

:amounted to contempt; 
2. Certain requirements. That the requirements 

- of sections 424, 430, 453 and 454 have been 
complied with; and 

,3. ,Ci~~tions. That in the case of: 
A. A citation for failure to comply with 
a subpoena the requirements of section 423 
have been complied with; 
B. A citation for failure to testify in 
response to a request for his testimony 
challenged as not pertinent to the subject 
matter and. scope of the investiga tion, the 



requirements of sections ~12 and 453 have 
been complied with and the request was pertinent 
as explained; ,_ 
C. A citation for failure to testify in response 
to a request fqr.his. testimony on,grounds-of 
privilege, the requirements- of section 457 have 
been complied with. 

6 

Subparagraphs. 1, 2, and 3(A) are clearly applicable and 

under § 473 must be satisfied before the Court can hold Dr. Potholm 

in contempt of the Committee. Since "testimony" is broadly 

defined under the statute as "any form of evidence received 

by an investigating committee," 3 M.R.S.A. § 402(8), Dr. Potholm's 

failure to produce is a, failure to "testify", and subparagraph~ 

3(B) and (C) of § 473 must be satisfied as well. 

1. § 473(2) Requirements 

a. procedural requirements 

The procedural requirements under § 473(2) those laid 

out in §§ 424, 430, and 454 -- have been met by the Committee. 

When he was subpoenaed by the Committee, Dr. Potholm received 

ample notice of the sub.ject matter of the investigation, so 

§ 424 is satisfied. The decision to apply to this Court to 

compel obedience to the Committee's subpoena was by "investigating 

committee action" as defined in § 421, and thus § 430 was also 
.t.. t __ ............ , •• '. 

satisfied. The Chairman directed compliance with the subpoenas, 

as he was authorized to do by § 454, and he was not overruled 

by the Committee, thus § 454 is satisfied as well. 

b. pertinency requirement 

Section 453, the only substantive provision under § 473(2), 
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deals with the pertinency of the Committee's Requests for Production 

to its investigation. Since Dr. Potholm challenged the request 

for his testimony2 as not pertinent to the subject matter and 

sc~pe of the investigation, § 453 requires the Committee to 

explain "the relation believed to exist between the request 

and the subject matter and scope of the investigation." This 

requirement is closely tied to the pertinency requirement of 

§ 412: 

The authorization creating.an investigating committee 
shall clearly state, and thereby limit, the subject 
matter and scope of the study or investigation. No 
investigating committee shall exceed the limits set 
forth in such authorization. 

The Committee clai"ms that its Request for Production did not 
. " 

exceed its authorization, and that the pertinency of the Committee's 

Requests to its investigation was adequately explained by the 

Chairman of the Joint Committee to Dr. Potholm at the October 

25, 1984 hearing: 

• • • • I would give you an explanation as is set forth 
in the statutes as to why the questions you were asked 
individually and in your capacity as presipent of Command 
Research are within the scope of this committee's review 
legally· ... ··; ". • 
.. The authorization for this investigating commi ttee, 
legislative joint order senate paper 643 specifically sets· 
forth in accordance with Section 412, Title III of the 
Maine Revised Annotated Statutes that the matters which 
this committee-'s charged to investigate specifically paragraphs 
2 and 3 of the joint order as follows: The nature and 

2"Testimony" is broadly defined as "any form of evidence received 
by an investigating committee." 3 M.R.S.A. § 402(8).. The writings 
and other documents produced by Dr. Potholm clearly fall within 
this expanded definition of testimony. 



8 

extent of the participation of public utilities either 
directly, indirectly or through their subsidiaries, affiliates, 
poli tical action commi ttees, officers, employers or contractors 
in political processes and acti vi ties including both referenda 

_pampaigns and election campaigns. _ Whether that poli.tical 
participation has involved a violation by public utilities 
or other persons of laws relating to election, registration 
of voters, initiatives and referenda, campaign report or 
finances or political or election activities or practices. 

As far as the claim -- because of your contractual 
relationship, Dr. Potholm, with Central Maine Power 
Company, New England Telephone Company and Save Maine 
Yankee for polling services and your contractual 
relationship with other clients in which political 
masking questions were included in polls conducted 
on their behalf, it is this committee's belief that 
you had the opportunity and did avail yourself of 
the' opportunity to share political information between 
and among utility and non-utility clients and thus 
may have contributed to the utilities unauthorized 
participation in political processes. The writing~ 
sought may well shed light on these activities. 

The Committee is of the belief that your relationship 
with these several clients, many of whom may have 
been political candidates or committees permitted 
the transfer of polling informatipn by you to them 
~nd vice versa much 'of which had been or may have 
been originally contracted for by a regulated utility. 

I, therefore, direct you to comply with this request 
for the documents as far as the scope of the investigation 
objection that was made .•.• 

This general explanation offered by the Committee suggested 

the relevance of some of the Committee's Requests. 

The § 453 requirement of an explanation of pertinency cannot 

be taken lightly. See Scull vs. Virginia ex reI Committee on 

,Law Reform, 359 U.S:, 344, .349-53 (1959)(where committee failed 

to adequatelyi~form witness in what respect i t~ questions were 

pertinent to the subject under inquiry, conviction for contempt 

was a denial of due process); Watkins vs. United States, 354 

u.S. 178, 209-14 (1959). The Legislature has the power to 

investigate any subject with respect to which it may desire 

'. 
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informa tion in aid of its lawmaking function, Maine Sugar Industries f 

Inc. vs. Maine Industrial Building Authority,. 264 A.2d'l, 6 

(Me. 1970); 8lA CJS States § 56 r but the inquiry must be confined 

to facts relevant to the subject of the investigation. 8lA 

CJS States §§ 56-58; DuBois vs. Gibbons, 2 Ill.2d ~92, 118 N.~.2d 

295, 307 (1954). For this reason, a witness cannot be compelled 

to reveal his private and personal affairs, except to the extent 

to which such disclosure is reasonably required for the general 

purpose of the inquiry. ·DuBois, 118 N.E.2d at 309-10; Watkins 

·vs. United States, 354 U.S. 178,187'(1957); McGowan vs. Dougherty, 

273 U. S. 135, 176-80 (1927) (quoted in part in Maine Sugar Industries, 

264 A.2d at 6-7)). Th~ right to compel a witness to produce 

books and papers before a legislative committee turns on whether 

their production is reasonably pertinent to the subject of the 

investigation as defined by the resolve creating the committee. 

CJS States §§ 56-58; State ex reI Joint Committee on Government 

and Finance of West Virginia Legislature v. Bonar, 230 S.E.2d 

629, 630-32 (W.Va. 1976); Hagaman v. Andrews, 232 So.2d 1, 8 

(Fl~. 1970); Ward v. Peabody, 405 N.E.2d 973~ 978 ·(Mass. 1980) • 

. -- '" At the same time, the Legislature must be presumed to be"': 

cO},~~_E!_rp,~9...:;.only with matters within the proper scope of 

investigation. Maine Sugar, Industries, 264 A.2d at 7. Requiring 

a showing of relevance "too rigid or exacting ••• might unduly 

trammel [the Legislative Committee's] enterprise, which, on 

its investigatory side, could not, at least in ~he beginning, 

know exactly its own limits." Ward, 405 N.E.2d at 978. At 
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least one court has acknowledged a legislative committee's power 

to request documents not "plainly irrelevant" to the authorized 

investigation. Id. at n.l. As .~ustice. Ca.r.dozo stated, "Onl.y. 

where the futility of the [legislative] process to uncover anything 

legitimate is inevitable or obvious must there be a halt upon 

the threshold." In re Jamaica Bay in City of New York, 256 

N.Y. 374, 176 N.E. 537, 539 (1931). 

In the instant case, the Committee was given broad authority 

to investigate the relationship of public utilities to their 

contractors, the part~cipation of public utilities directly 

and indirectly in political processes, and the public util~ties' \ 

direct and indirect use of political participation and ratepayers' 

money to affect their regulation. The Committee has claimed 

that Dr. Potholm and Command Research passed polling information 

to the utilities through various third parties. The Request 

for Production served on Dr. Potholm called for financial and 

other information about Command Research, including its political 

activity, its clients, apd the polling work it did for third 

parties which is believed by the Committee to have been passed, 

ultimatelr, to.~he utilities. This Court cannot say that the 

Committee has requested information so plainly irrelevant that 

the Requests themselves are invalid. While the Court concedes 

that the Committee offered a somewhat attenuated explanation 

to Dr. Potholm of the relevance of its. Requests, the Court 

nonetheless concludes that the Committee was acting within the 

limits of its authorization, as required by § 412, and that 
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its explanation of relevance was sufficient to satisfy § 453. 

2. § 473(3) Requirements 

a. procedural and pertinency requirements 

Subparagraph A of § 473(3) brings in the § 42J procedural 

requirement that a decision to issue a subpoena be by "investigating 

commi tteeaction," as it was in the instant case. Subparagraph 

B requires compliance with the scope and pertinency requirements 

of §§ 412 and 453, which this Court has already found. 

b. privilege requirement 

Because Dr. Potholm refused to "testify, II wi thin the statute's 

broad meaning of the term, on the grounds of privilege, subparagraph 

,C of § 473(3) requires compliance with § 457: 

The witness shall be 'given the benefit of any privilege 
which he could have claimed in court as a party to 
a civil action, provided that the committee chairman 
may direct compliance with any request for testimony 
to which claim of privilege has been made. However, 
the chairman's direction may be overruled by investigating 
committee action. 

In the instant case, the Committee Chairman did in fact. direct 

compliance with the Committee's requests. This compliance was 

refus~d by Dr. Potholm. Thi s Court does not read § 457 as requiring 

the Court to find contempt on the simple fact of this refusal 

to comply. It is well established that where a privilege is 

asserted by a witness before an investigatory committ€e, the 

privilege must be outweighed by the committee's need for the 

information before the witness can be held in contempt. See 

e.g., Ward, 405 N.E.2d at 978 ("At the edge of relevancy, ~hen 
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the value to the investigation of a piece of demanded information 

is seen to be marginal, courts have be€n prepared to assess 

and allow as a counterweight 'the right to be exempt from all 

unauthorized, arbitrary or unreasonqble inquiries and disclosures 

in respect of [a witness's] personal and private affairs'," 

quoting Sinclair v. United States, 279 ·U.S. 263, 292 (1929)); 

Hagaman v. Andrews, 232 So.2d 1, 7 (Fla. 1970); State ex reI 

Joint Committee v. Bonar, 230 S.E.2d at 631 ("[T]he courts will 

not assume that every legislative investigation is justified 

by a public. need that overbalances private or executive rights 

or privileges," citing ·Sinclair and Watkins v. United States, 

354 U.S. 178 (1957).); Uphaus vs. Wyman, 360 U.S. 72 

(1959) (governmental interest in investigation of communist acti vi ties 

in the state outweighed individual rights and associational 

privacy). The balancing of public need against private privilege 

performed in these cases is similar to that indicated by the 

Law Court in Maine Sugar Industries. In that case the private, 

contractual interest in nondisclosure was deemed outweighed 

by the public need for an investigation into the insuring of 

industrial loans. Maine Sugar Industries, 264 A.2d at 6-8. 

In the instan t case, two of the "privileges" asserted by 

Dr. Potholm are not among the more compelling privileges long 

recogni zed and protected by the courts, such as executive pri vi lege, 

the pri vilege against self-incrimination, attorney-client pri vilege, 

or the marital privilege. Dr. Potholm asserts a proprietary 

or contractual privilege, and a privilege to maintain trade 
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secrets. Dr. Potholm claims that, in accordance wi th his contra'ctual 

agreements with his clients and the code of ethics in the polling 

i.n,dustry, he has bound himself with his utility and non-utility 

clients not to divulge any information pertaining to his commissioned 

research without their prior approval. He also claims that 

exposure of the requested materials will reveal his polling 

techniques, and damage Command Research in the competitive market. 

The Law Court's decision in Maine Sugar Industries suggests 

that while the less compelling privileges, such as the contractual 

or proprietary privilege and the privilege to maintain trade 

secrets asserted by defendants, are entitled to some prot~ction 

from the Court, the interests in nondisclosure protected by 

such privileges may be outweighed by the public interest in 

,the subject matter of a legislative investigation. 

Dr. Potholm also claims that exposure of the requested 

materials will impinge upon his First Amendment right of political 

association. While this constitutional privilege is entitled 

to greater protection, it also must none~heless be balanced 

against the governmental interest in the investigation. Uphaus 

v. Wyman, 360 u.S. 72 (1959). Moreover, based on its in camera 

inspection, the Court concludes that production of the documents 

requested by the Committee will in no way compromise Dr. Potholm's 

right of free political association. 
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In Camera Inspection 

In its inspection of the documents turned over to it by 

Dr. Potholm in camera, the Court, in accordance with §§ 473 

and 457 and the relevant case law, has weighed the Committee's 

need for the information contained in each document as against 

Dr. Potholm's asserted interests .. The Court concludes that 

the documents submitted to the Court for in camera inspection 

fall into the following categories: 3 

A. Documents which are not material to the Committee's 

request. 

B. Documents which t~e Court concludes are protected from 

the Committee's examination as a result of the judicial "balancing" 

test, either: 

(i) because they are not within the scope 
of the Committee's legislative authorization, 
and therefore they are not relevant to the Committee's 
investigation; or 

(ii) because the relevance of the documents to 
the investigation is so slight that it is outweighed 

3In connection with the Court',s in camera inspection of documents, 
two polling documents were reviewed which were not drafted or 
prepared in whole or in part by the defendants and, therefore, 
not subject to the Committee's subpoena. Furthermore, the infor
mation sought is otherwise available to the Committee by either 
the authors' of the document or the person for whom the d.ocument 
was prepared. Cf. Bonar, 230 S.E.2d at 632 (information sought 
by legislative commi ttee' s subpoena must be not otherwise practically 
available). These documents are identified as the Market Opinion 
Research Statistical Summary prepared for the Cragin Campaign 
Committee ,and the Lance Tarrance and Associates poll prepared 
on behalf of Congressman David Emery. 



by the interests in nondisclosure asserted by Dr. 
Potholm and/or Command Research. 
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C. Documents which the Court concludes shall be made available 

to the Committee in response to their subpoena. (These documents 

are set out in Schedule A attached hereto and made a part hereof.) 

CONCLUSION 

It is therefore ORDERED that defendants produce those documents . 
set out in Schedule A of this opinion wi thin five days. Plaintiff's 

application for contempt is denied except as it relates to 

defendant's failure to produce those documents listed in Schedule 

A. In the event the scheduled documents are not produced within 

the five day period, this matter will be scheduled for hearing 

before this Court for enforcement of the- Committee's contempt 

citation in accordance with this opinion and· order. 

Intervenor David Emery's Motion for a Protective Order 

is DENIED without prejudice, in view of the fact that the Court's 

Order in the principal case does not require that the "V. Lance 

Tarrance poll" be produced by Defendants Potholm and Command 

Research. 

Dated: November 8, 1984 
MORTON A. BRODY 
Justice, Superior Court 
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SCHEDULE A 

1. Cover page of the Command Research final questionnaire 

to St. Mary's Hospital dated July 1983, and pages 1 and 2 of 

that questionnaire up to and including the question and answer 

to Question #4. 

2. The cover page con.tained in the Command Research final 

questionnaire for St. Mary's Hospital dated July 1983 together fj) 
with pages 7 and 8 of that report up to and including the question 

and answer to Question #4. 

3. Pages 2,3 and 4 of the Command Research computer printout LYJ. 

for St. Mary's Hospital dated July 1983. 

4. Title page of the Executive Summary prepared by Command 

Research for Cary Medical ~enter dated May 1983 together· with /:,} 0/ 
pages 1, 2, 20 and 21 up ·to the question and answer to Question 

#5. 

5. Cover page of the Executive Summary of Command Research 

for Sportsman's Alliance ot Maine dated June 1983 together with 

pages 5 and 6 of the Executive Summary up to and including the 

answers to Question #4. 

6. Cover page to the' Executive Summary of the Sportsman's 

Alliance of Maine June '83 poll by Command Research together 

with pages 5 and 6 up to and including the question and answer 

to Question #4. 

7. Pages 1 and 20f the Command Research computer printout 

for .Sportsman's Alliance of Maine dated June 1983. 

8. Cover page of the questionnaire for Maine Hospital 

-.; 
"1,; 

J 
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Association, by Command Research dated February 1983 together 

with page 1, which includes the questions and answers to Questions ~" 

(:;) 
#1 through #4. 

9. Pages 3, 4, and 5 of the computer printout of Command ____ \ 
.' -:) 
~ 

Research for Maine Hospital Association dated February 1983. 

10. Cover page of draft questionnai~e of Command Research 

for St. Regis Paper Company dated September 1981 together with 

page 1 up to and including the question and answer to Question 

#4. 

11. Cover page to the Command Research 'Executive Summary 

for St. Regis Paper Company dated September 1981 together, with 

page 32 up to and including the answer to Question #4. 

/' 
/ ' ,..., , 

.j/ 
'.....,/' 

12. Pages 14,15, and 16 of the computer printout of command(']) 

Research for St" Regis Paper Company dated September 1981. \~ 

1981. 

13. The following records of receipts and disbursements:' 

Check from David Emery dated October 13, 1980. 

Check from Central Maine Power Company dated March 20, 

Check from Central Maine Power Company dated July 30, 1981. 

Check from David Emery dated August 5, 1981. 

Check from David Emery dated September 16, 1981. 

Check from New England Telephone dated September 23, 1981. 

Check from David Emery dated October 15, 1981. 

Check from New England Telephone dated October 20, 1981. 

Check from David Emery dated November 16, 1981. 

Check from Central Maine Power dated December 16, 1981. 

/ 
( 
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ftAlISCBIP:! or PltOCEZD~ 

('1'I11s cu. came on for heuin9 before 

Honorable Hoxton A. Bro4y, JU8t.ice, at the 

bamebeo County COut.bou •• , AuC]Uata, Maine, on 

I'riday, Hovaaber 2, 1984, co_ncinq at 9 cOO a.m.) 

'IJm coua't I Good. acrn1n9, ladi.. anc! qentl.men. 

1Ol. RICBARDSONz Good 1DOZ'sU.nq. 
. 

'fD COURTI All r1qbt, in Docket No. CV-B4-4l0, 

Joint Select Committee to Inveatigate Public tJtilitl •• 

veraWi Christian Potholm and CoJl\llAnd R •• earch, are we 

~.ady to proceed? 

MIl. l'l:tAlmRft: Yea. 

HR. aXCHAlU)SONl Ye., sir. 

MR. J'LA1mR.1'Y: It tb. Court. plea •• , a8 the racord 

vill refl.ct., in the .. proosedinqa we already have in 

evidence Plaintiff'. Bxhibits 1 and 2, be1D9 the 

aubpoena. with attached material. purauant to the 

atatute, an4 at this time I would ask the Clerk to mark 

the original citation pl.... .s 3, I beli.ve it'. 3, 

and the ori9inal transcript of the Pothelm appearance 

bafcn:e the Committe.. I un~.r.tan4 that thu. is no 

objection by coun •• l for Intervenor. Accordingly I I 

would offer thes., Your Boner • 

1'0 COUJ't'l'a All ri9ht, they may be admitted 

without objection. 
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D. nJ\BU."fY I ffhank yoU. 

Aa the Cow:t ia awar., 11: haa already been 

provided w1t:h • complete copy of that tranacript so -

but. it it "tabes to ... the o:r:i91nal, it. 's ri9'ht here. 

WOw, Your Honol:', .. confront the _... a .imple 

procedUal quaSt.ioll, and 1:ha~ 1., giVen the fact that 

t.he COmaltt.. tak.. the position and ha. taken the 

position in ita .. veral briefa submitted to thia Court. 

that 91ven compliance with t.he requirements of Section . 
473 of l'it.le 3, ~is Court ia, pursuant thereto, and 

SectJ.oD 165, Sub 7 of Title 3 required to proceed to a 

!1D41119 of contempt and, .cc:ord~ly, punisb, if 1t 80 

.... fit, Wlt.!l web ti_ as there i. a. purq-inq ot that, 

we inquJ.:. a. tQ whethtlr -- if t.he COurt. wishes to 

rece1ve any f~ te.timony 1D thi. r89ard in. the 

que.tiona ot privilege or objection. a. beyond the 

scope either tentatively or otherwise. As indicated 

1n ou prior .. eting with the Court, we would await 

the pr ••• ntation of the 4efeDH in that regard and 

pr ... nt auch t..eat.1J1ODY as we folt appropriate, while 

alway. c:ontendinq that it would not be qermane. 

Cfua COtJR't:· All right. Mr. 'Richardson. 

MR. .RlCHAaDSON, 'lhank you, You%' Honor. 

We haft filed. a l'MJIlOr aDd\U'Q in support 0 f our 

poeltlon that Title 3, Section 401 provide. the 
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excluaive jm:la41ctioft foz the baaia of this Court t. 
involvement. W. '".. :r:.ady to proceed with t.he· 

pre •• nut-ion ot •• idence ia oxder to ... tet the Court 

to apply what we believe are ·the t.ata required by 

Section 473 of Titl. 3. _W.'zoe pJ:epue4 to pr ... nt 

.. 

•• u.nce. .. 1:a41cate4 ~ the Court: during the scheduled 

1 •• uee .conf.rence whLch wu bald. .. had filed • 

IIemOxan4wa. X have DOt. bean favored with a copy ot the 

Jo~ S.lect COmmitt •• •• memorandum ot law in support 

of tbi. application tor contempt, but I have had a 

chance just. a f." 1Iinute. aqo to revie" Mr. Doyla' a 

copy of that umoranctu:m •. OUr position ia, .a I'va 

atated, very .imply that ~itle 3, Section 401 provide. 

the exclusive jurisdictional baais tor thi.Court'. 

involvement. w. welcome that: involvement, and wi tre 

ready to proceed with the pre.entation of evidence. 

THB couu. ..11, the record should firat initially 

clearly x.tle" the tact that pursuant to conference 

haW earlier in th. weak, coWlHl for the Plaintiff and 

. the Defendants And the Intervenor have supplied the 

Coue: with .. .,raD4a which the Court haa had an 

opportunity to ~.v1.v. 

I.lao, the record should rsflect that in 'accordance 

with the discu •• ion .-on9 counsel, certain document. 

wue px ... nted to the Court for an in camera review. 
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"lui record may reflect that. the Court has had an 

opport.unity to :w:ev1e" all of tho •• ~ocumant., and t.he 

eoUZ't 1a DOW, prep.ad to .hem: u9UBl8nt:. and te.timony, 

1t _ce • sary , vi~ respect to t.be major 1aau.. in thia 

c ... " ~ .. major isau •• , a. were delineat.ect ill that. 

conference" ue fir.~ ~e tbr •• hol4 question 

,Mr. Plaherty made rafereDCe to initially with respect 

to the COUrt'. powez' Yis-a-v1. the contempt order ot 

the COmmitte.. s.co~ major issue 1. whet.her or not 

the doc:umenta requested in the su~.1'lA duces t.ecWIl are 

within the acope of the eonaitt84t' II &uthoria&t1on, and 

~. thud major cateqory of aJ."gUIMDt 1. wh.~r or not 

tho •• doC\Ul8nta u. proteoted by pr!yileq8, either 

conuact.ual or pJrOprletary, oz" tho .. privile98s that 

bave been repr.sented to the Court by the Defendants 

... pert.aining to the c!oCUDilnt. in thi. ca. ••• 

X'. ready to hear that testimony nov. 

HR. UCIJ.AlU)SOH, te. , Yoar Honor,. 

Aa a courteay of the vittl ..... , It4 like to 

pre.ent the te.timony fir.t and than the argument. 

•• ta call Christian Potholm to the stand, pla ... e. 

May I aak HZ'. Potholm be allowed to remain 

atandiDg durinq hi. testimony? 

':BE: cotm'r I Whatever make II him more comfortable. 

(The oath va. admini.terad to Christian 

5 
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l'otholm by the Clerk.) 

C1IRIftIAH P. POTBOLH, called 01'1 behalf of himself, havinq 

been duly norn, vas exudne4 and testified .a follows, 

DlUc.r BX»fI!fATlOU 

Q 

A 

0 

A 

Q 

A 

Q 

A 

0 

A 

Q 

*. l'o~lm, what 1. you occupation? 

%t.'a prot •• .or of government at Bowdoin Coll.98 and 

&180 't.he p.zo •• ldent: of Comzaand a ••• arch. 

1)0 th. acti viti.. of COlDIIand ae.earch include 

activiti •• other than polling for utility and 

DOAutll1t.y clients? 

Ye., they do. 

could you 1: ie fly 8U9'1s.t to the COurt., pleaue, what 

other ar ••• ·COmmand Res.arch 1. involved in? 

Command aeaeuch 1s involved in a number of educat.ional 

areas in terms of U-&vel consultinq and occaSionally 

."eaking on a yulety ot subject. unrelated to pollinq. 

Did you conduct poll. tor DOnutl11ty client.. between 

May ot 1980 and April ot 19831 

Y.a, % did. 

D14 you also conduct polls for ut.ility-related client.. 

wch a. CMP, Save Maine Y~e., Atlantic Re.earch, and 

New England Telephol'l8? 

Y •• , I did. 

nave you turnad. over to the Comadtte.s all recorda 1n 
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0 

A 
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your po •••• aioft relating to polling activiti.. conducted 

on behalf of Save Maine YaDlc .. , We. Bnqland "'alephone, 

Can~J;'a1 Mai2le Power, and ,Atlantio Research? 

Y •• , % hav •• 

Did you also ~urn over to the CoJ'Jldt.t.. all of the 

financial ~.cord. of the c:o~r.t1oft J:eflect:inq receipts 

of 1Dccmae &011 tho .. eli.ftt., 

Y •• , I did. 

1ft connection with yo=- polls tor nonutilJ..ty 

~ <:X)Ult1tt Excuse me, betore we le.ve that, do I 

understand that the requeat set fo~th in Paragraph 5 of 

the Committe.'a subpoena have beea compli*d with? 

MR. P'LAltlmft a No, th.y have not, Your Bonor. 

Tim COUR1', . I'. a.k1119 Mr. Richardson. 

MR. RICRARDSOlh My qu •• tion was, have you turned 

ovar to the Committee all. records ratlectinq the 

receipt. of income - t1DaJ'lc1a1 transactiona with 

Atlantic b •• arch, ColIII'titt.e to Save Maha Yankee, 

Ceftt%al Maine Power Ccmpany or any other Maine utility 

company? The answer to t.lult 1. Y •• , he has turned over 

the corporate ledqer book which contains al~ of the •• 

other tru.actions. That'. my next question, and your 

answer to that, Dr. Po tho 1m , is 7 

Ro. 

Now I believe that the record contains -- but in the 
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acoe.. of caution I'. voin9 to put the. in again, if 

X may. I think that'. Defendants' .... marked. 

D. 1'UlmR.TY, Yow: Uonor t Bro1:her Richardson ha. 

1A4icate4 to - that, .. "eral documents in Detendant.' 

Bxb1blt 4 ba". alJ:e&dy been tarzwd over -- the.. are 

COP". of them -- to the Co.a1t.tee. X f.. &cceptinq that 

J:.~ ••• nt.atlon prov1a1onally at. th1. t1ma with all due 

4efeence to MJ:. a1ohardaon until the Staff Director 

urivea. To the enem: be wanta to admit them on that 

baai. --

TU COUlrl, All &" iqht. , nbject to ~at exception, 

the document may be admit.ted. 

D •. J'LAUans TbAAk you, YOUZ' Honor. 

1Ol. UCllAlU)SOHI I want the record to refleat what 

they u.. Defendants' Bxhihit '" would you tell us 

whether or DOt t.hat. 1 •• photo.tatie copy of the 

.ubmi.sioA you mad. t.o th. Committe.-. que.~ion that 

you provide thea with .11 financial recorda relating 

to l'Oltt d .... lin9. with -- that ie, the receipt of income 

from CUP, Coma1tt..e to Save Hain. Yank .. , Atlantic 

aaaeuch, lie.., BDqlan4 ",.lephorua --

'1'D COURT I May I •• e that, pl. a .. ? 

Proc •• d • 

24 BY Ma. JUCIfAlU)SON. 

25 ~ In connttction wit.h your conduct of pollinq activiti •• 
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A 

Q 

Ii 

, 

for DODutl1ity clients, firat of all# Dr. Potholm, % 

want to tOC\l8 your at.tention on .,.. apeo1fic are.s .. 

r1J:at. of all, dId there, at. the time the polla vere 

conducted, an4 ~o ther. DOW exist c::onttactual agreements 

bet.veeA you and those DOftu~illty clients by whIch ~heae 

pelline; rallUlta, pollin9 clata ue to J:8Jlain confidentlal1 

Y ••• 

Is that true 1n every nonutl1Ity client oase? 

'rhat 1. true in evexy nonutility client. case. 

MR. J'LABlm'l'Yl ExcQs ••• , YOUX' ttoJ)Or, I reeoqnise 

tb!a 1. a nonjury peoceeding, bu~ this witnesa is 

prov14in~ U8 conclusiona .a to wbat thos. contracts 

provide, and unle •• I have some represent.ation from 

counael that there are indeed claua.a to that effect 

in t.he contract, ,I 1m simply making an objection for tM 

record. We take the posit.ion, o! course, later, hol~ift9' 

different bAsia, that there i8 no privilege • 

TK8 COUR':: Objection i. overruled, .procfted 

Mr. Jtlchardaon. 

20 BY MR. RIC1t1t.RDSO!h 

21 Q I •• k you whether or not you have Z'ecelv.d. ccnmmnicatioru 

22 bot.h wri~taD and oral, froll clients nonutility. 

23 client. demanding that in obedi.net to t.he cant%' actual 

24 &g:eement , you not turn aver those recorda? 

25 A I hAve. 

, 
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aav. YOU received a l.t~.r fro. JUcbul LaTorre t BaIq., 

Z'epr ... ntinq forlller Conqrassman DAVid Emery, <laud 

O,*ober 31, 1984 deaan41nq that you I'lOt turn over those 

recorda? 

J; haft. 

D. J'LABEllTY. lbtcu •• me. I haven't, •• en it. 

7 Give .. ODe minute. 

8 

9 

Do you bave a copy ot this? (Ifo Mr.. lUcharc!son) 

JIR. RICHARDSON, I 40ft' ~ • 

10 BY D. lUCHMDSO!h 

11 Q 

12 

13 

14 

15 A. 

16 

17 

18 

19 

20 

And I uk you, Mr. Potho1lll, 1. De: .. ndant..' Exhibit 5 

the original of the lett8%' to you or -- yea, to you. 

from Mr. Doyle on behalf of fOXllWtr Conqre esman Emery 

4elllAftdin9 that you not turn over the polls? 

Ye •• 

MR. RICHARDSON: I would offer Defendants' 5. 

Tt!E COURT I Mr. Plaherty • 

MR. PL1dIlm'rY: I have no objection,· Your Honor. 

Tn COTJlt'1' 1 Mr. Doyle .. 

MIt. PLAlmRn I Mr. Doyle haa provided 1M with • 

21 copy_ 

22 MR. DOTLlh I have no objection. 

23 'I'D COtnrrl Admitted without objection, Defendanta' 

24 5. 

25 I I 

- .. , 
. j 
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1 BY Ma. RICHMDSOrh 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q 

A 

Q 

A 

Bave you racet •• " other written .lUU'Uctioll8 fxOlft l'O~ 

clJ..nte, mnuf!11J.t.y clients c!!uectinq you not to pro4uce 

tthe ... record.' 

X b&ve~ 

And were 1:110 .. aat.rials delivered -- tho •• letter. o~ 

~bo.. other client. delivered .a part o~ the 1n camera 

submis8ion to this Cour1: in connection with the 

CODterance with conn..l some day. aqc? 

Y.a. 

D. R%CHAltDSOlh And fzOIll a procedural point of 

view, Your Konor, at soma point, aepertdinq upon the 

ultimate -out CO=-, % =ay viah to i~.ntify. by dOC'USMnt 

and number -- that 1s, by Defendants' e ~hibi t number, 

thoa. document. that relate to instructions to 

16 Mr. Potbolm from his clia.nts that. were turned over to 

17 you in the in c.-era request. • 

18 BY MR. RICltARDSoth 

19 Q 

20 

21 

22 

23 

24 A 

25 Q. 

Dr. Po tho 1m, are there ethical standards within the 

polling industry common to that industry dealinq with 

the propriety of turninq ~ver confidential client 

!DfarmatioD to persons o~hu t.han tho •• authorized by 

the clients? 

Ye. , there are. 

Wbat are tho .. ataMar\!a? 
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lOt. J'LAHmtTY, hCU.8 .. , YOm: Bonor. For 'the 

7:8cor4, we make the same obj.~lon. a8 we made 

p7:."lously. that 1., that the atandards apeak fOJ: 

them .. 1 .... to th. anent: tba~ they are relevant.. 

12 

1IBB COUlt'f1 Row cto 1 kDov what. tho.e standeeS. are 

unl... aomeon. ~stlfl •• 7 

% au.pect t.bey u. in writ.inez_ 

ifHB COO'M'a Are they in .-itl119? 

HR. RICllA1U)SONI 'rhey ue in vr1tinq, and 1·. qoinq 

to oft.r .ffi4avlt., but: I think that Dr. Potholm 1. 

completely comp.t.n~, if that's th. obj.~ion, h. 1. 

competant = te.tify ~ 1:110 •• interpretations of tho .. 

st.andards. 

"1: COtm'l'1 . 'four obj.~ion 1s on the basi. of 

foundation? 

MR. FLAHERTY I My objection, Your Sonor I i. that, 

a. I perceive lt, -the 8U9'.9' •• tion 1. t.hat there ue 

ethical atanduda. '.rhe ~.r.tandlnq nov is that they 

are lndHd in 'ftitin9. -r.be inquiry 1., what is 

m:. Potholm·. vi." of the inlpact ot tho •• ethical 

p~ovi.lon •• 

THE COURT •. I'm 90inq to overrule the objection. 

You :may answer. 

24 BY Ha. lUCHAROSOU: 

25 Q What are t.hose standards? 
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'1'be standards are that the confidentiality o·f the 

btuv1.,,1nq proe.s. shall be p:otected, and that the 

polls aDd polling data pr~duced for eli.raes are the 

private property of tho .. 011_01:_ a'Cd are not to be 

re1easea without the 6XpZ' ••• pend •• 1on of tho.e clienta. 

Is there a coda of prote •• iona]. ethics and practice. 

ado~ed by the American JUlsociat.1on tor Public Opinion 

Research? 

Yes. 

Now do you r8qard youxself bouDd by that code ot 

profes.1onal ethics and practices? 

Yea. 

I ahow you what has been marked by the Clerk for 

identification aa Defendants' Exhibit 6 and Ask j~U it 

that. ls a copy of the Code o.t Protesaional Ethics and 

Prac:tice.? 

Yee. 

Do :iOu regard your .. lf a8 bein9 bound by t.hose 

provi 810ll s? 

I cert.aiDly re9ud myaelt .s belnq bound by the two 

that I haft circled. % 'll not familiar with every alfl91. 

one of tbe oth.r one. hera. 

ADd by the two that you have circled, are you rete.rrinq 

to Sub PuaC]raph B under Raman JlWOflral II and 

Sub Paragraph D (2) under ~man numeral II? 
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Y.a. 

1)0 tbo •• paragraphs ot the .tan~ard8 or the Code ot 

grof ••• ion.l Ethics and Practice. appropriately 4.tine 

1ft your view the ethical obligations imposed upon you 

.a ,a prof ••• 1o,ftat 1nvol""~ in pollin9? 

1' ••• 

J)o you know of your own knowle4qe whether or not the •• 

commonly accepted standards within the industry --

8. rt.A!tSlnY: I don't objec:t to lettinq the 

10 document in in l1qbt of the Court'. prior ruling. 

11 Whether ~y' re commonly accept.ed in the indusuy --

12 . Tn COOlt'!' a Just. ft)D!Ult. 

13 MR. J'I.AJmlt'l'Y: .-- 18 sometbinq to wbioh I 8uQ9'oat 

14 this man is i.nco11lpetent ~o testify. 

15 THE COt:m1', The objection 1. overruled. 

16 BY MR. RICBARnSONI 

17 Q 

18 

19 

20 A 

"fou may anawer. ])0 you know of your own personal 

knowledq. whether or not the •• are commonly accepted 

within the polllnq industry? 

Yea, they axe • 

14 

21 HR. RlCUATmSO!'" I offer, it you vill, Your Honor, 

22 Defendant a • 6. 

23 Tlm cotm'r t Mr. Flaherty. 

24 MR. rLABlUl'fY, Same objection. 

25 MR. DOYLlt J No obj ect1on, Your Boner. 
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TIm COt1R',h Wha1: 1. the objection to 61 

1m. 7LAtmM'Y, '-'hat document there is a copy of • 

pleee of paper. ~r. '. notbln9 on Ii: to indicate who 

PJ:'omulga~ it or anytb1m:J .. 

TmI (x)OR'l't It: in41cat.e., we tlle members of the 

Ame~1ean Association for Public Opinion ~asearch 

aubacrihe and 80 forth .. 

9 18 a member. 

10 MR. RICHARDSON: ne has testified he reqarda 

11 h!:uelf bound by tho .. provisions Yh1ch I 

12 'lim COty~a Just a ainnte. Are you a member of 

13 this Assooiation? 

14 

15 

16 

17 

18 

nm WI'l'NESS ,I No, I'm not. 

MR. "AHERn, Then t object further, Your Honor. 

'l'im COUR'l'1 Well, I'm (Joint] to a<blit the exhibit 

for whatever we!qbt the Court wishea to qiv. it • 

. MR. FLAImJrrY: I appreoiate that. 

19 ay NR. JtICttARnS<m: 

20 Q Now Dr. Potholm, do you know Myron W. CUrtis? 

21 A Tes, I do • 

22 Q Who is he? 

23 A Re 1s the Director of tha Computinq Center at Bowdoin 

24 Colleye .. 

25' Q And to yow: knowledge, ~id he at my request prepare an 

15 
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Q 

A 

aff14avit with re.pect to the proprietary confidential 

nat-u. of intormation produced by pol11nq activities 

u 1. maintained. on coBt'put~r data banks? 

Y ••• 

And I· show you Defendants- l!xblblt 7 and uk you it 

~t. 1. the oriqinal o~ an att14avlt .i~.d by Myron 

W. attti. dat.e4 Oc=ber 31, 1984, •• t.tinq torth hi. 

stat.mane with respect to the contidentiality and 

confidential nAture of information secUred during 

polling activities. 

It is. 

16 

MR. llICRAlU)SON: I ottar De"feru!ants' 7. In support 

ct the offer, I'd like to indicate that this i8 a bench 

trial. The'Court ~e. have vida a~thorlty under the 

~ule. of EVi~anc. to facilitate this ~roce.dinq. I 

didn't think it. vas necessary to brlnfJ ~1r. CUrti. here. 

% ta.l t.hat this is of eome a.sistance to the Court in 

unde1:'standinq the brQa~ parameters of! this issue, and -I 

'WOuld ask You to recelve Defendants' Bxhibit 7 bearinq 

in mind it is a bench trial. It is not a jury trial, 

and X don' t think that it ta nece.sary -- lIhould be maet. 

necessary for 1'JI8 to call Mr. CUrtis bere from 13ow401n. 

'I'm:: COtmTs Mr. Plaberty. 

MR. PLAmmTY: Tour Honor, I have to object to that. 

atfidavit tor the recora. We need to have the 
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op~tun1ty, AS in all aud! case., ~ crosa-examine 

Mr .CU%tia eo Thia anathoc1oloqy WaG employed before tilie 

COnnittaa.. I~·. ODa of the reaaona We're heJ:e. I 

.~geat anything Kr. Potholm can testify to aubject to 

the COut.' II ;r: •• trlct1ve appro.ell to this we'll addres. 

u it. COM. foJ:wu41 but. I tU&at. toX' th. :record object 

to ~t. ilffidavit. 

11 

'l:1m COOft, Wall, this is A bench trial, :but we' re 

at.J.ll qoverned by tbe Rule. of Evidence. It there is an 

objectioD, the purpos. of the Rule. of Evid41nce in this 

I'egard ia to allow trua OPP08inq party to have an 

oPPoJ:tunity to .xa~ine the autbo: of the exhibit &5 to 

the weight or admisaibility of the contants. So if 

there .1s An objection, I' m ;oiD9 to 8uatain the 

objectiOn. 

Nn. n.AJmR1'Y: Thank you, Your Honor .. 

MR. RIC1t.Aru)SONa YO\1% llonor, we'll obviously no't, 

at le~at a.t thia point., pursue further the isaue with 

;r:e..,.ct. to J1r.. Cw::tia and Mr. John S.. Marr who is 

p" •• i4ent of the COmputer Center in Falmouth, Naine. 

HZ'. CUrtis, t)1rector of the COmputing Center at Bowdoin 

Collas&, we'll make l.U'l effort to hAve both of them appe 

heJ:e AS wit1l8sae., if that' 8 goinq to be the Court's 

ruling. I do want to identify then that. De fendant. t 

Exhibit 8, which 1& an. affidAvit siqned by John S. Marr, 
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JrC!l.!den~ ot the COmputer Cente.r in Falmouth, Maine, 

dated ~vember 1st, 1984, 1t ia essentially the same 

thinq. It 1. supportive and corroboraeiv. of 

18 

Mr. Po~holm' s ~ •• t.1mony t,bat: there is a commonly 

accepted standart.S in the lnc!usuy to treatill9 th1a 

lJd!ormatlon as confidentia.1. % will show counsel . for 

the Committee Defendants' 8.. I .,111 offer i~. fie caD 

object. t and you caD exclude it, an" then tlM record will 

be clear. 

MR. n.At.r1m!1'Ya ".11, Your Honor I he can offer it, 

and I'll Object. Ee'a t.estified to its c:ont:ents, but 

there 1a no jury hore. 

THE COtm"l': With respect to those two documents, 

I'm qoin9 to SUR~4in ~e objection: and I understand 

you are qOing to hAve the witnesses here to --

MR. RtCtmMSO!h I'm 9Oin9 to try to get the 

witnesses h~ra because I am mindful of the Court' 8 

indication to counsel that we should att.mpt to 

complete the .v1~.ntiary portion ot our pre.entation 

this mornin~. 

BY Ha. !tICllARDSOW t 

22 Q Dr. potholm, with respect to yoar testimcny before the 

23 Committee I have you ever refused -- . 

24 1'9 COUftl EXcuse me. Just to tacil1tata any 

25 arranqements that l~U want to make, I «m perfectly 
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,Q 

willing t.o stay here today as lone,; as it tak •• except 

for one enqaqement I havCII at three 0" clock, which will 

ouy taka about an hour, to tinal!:. all of the pendinq 

latter. today. SO if tMn witne •••• can't. appear tbi. 

morrU1l9 but can appeu this afternoon, keep that .1n mind 

HR.. JUCW\l?DSON: Yea, ail:. 

BY KR. IUCfA1U)SOl~: 

Q 

A 

Dr. l'otholm~ have you .vex refused to testify before 

thi. COmmittGe? 

No. 
. 

~m. VLAltBa"l'Y: Excuse JI'lG. There ia, in evidence .s 

Plaintiff's Zxhibit 4, the certified record of the 

proceedings before the Co~ttee Which depict and 

a.taU preciHly. what happen~d and what Mr. ~otholm' a 

ra8?OnaeS were to the Committee's questions, what the 

colloquy was, what wa.s SQuqht, whAt was explained. For 

that reason, I suggest that that 1a the evidence which 

this Court is requirod respectfully to direct it. 

attention to in term. of whether the:. vas or v •• not 

A contempt. 

-rIm COUll'?1 One of tbe iasWls in this case 1s the 

contempt of the witneas. 

TIm COUIrl'; I think that thAt question is 

appropriate, and the objection is overruled. Se may 
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Q *'. Potbolm. thaanawer to fAY que8'tien, aU, have you 

... ~ r:.tu~4 t;o uatJ.fy ~toJ:e the J01D~ Select 

c:o.aittae OA ~c atiliti •• concarnlJl9 your 1nvol"emen 

111 the.. laauaa -

HR. J1'..AJIBR"rY. Ple ... , Your HoI¥)%' --

2D COO'ft'I JuR. fttOJIeJ'it. 

HR. 1'LAHBR!.ry, xt X may amplify MY obj.ction, 

JC:r. Potl2olm baa Dever beeD directed to testify before 

the CoDlll1ttaa. HI:. Pot.bolJll has never even been request

~ te.tUy before the Coaalttee. The clear process ot 

the COaml~tee ls.to submit the written Interrogatorie. 

and r.que~. for: pro<1uct1on. '!'hen, after receipt ot 

t.be ._, to o:~~'!" ,,- ~!1ter.iav to the witne8s, and 

thea to aubmit tb. witn... -- aubject the witne.. to 

.worn te.t18ony, if a .... d nec ••• ary by·th. Committee. 

At. DO time to this 4ate haa Mr. Potholm aver been 

requestad to t.eat;ify befor. the eolDlftitt •• , and for 

that. 1'e • .oo alao % object. 

'tBB COOlt'l'1 All r 19ht. Let.. jUR say for the 

banetit ot all counul ~at I haw read completely the 

entir. tianaCZ'ipt of all the proc •• din9s with respect 

to this "it.ne.. aa it relat •• to this procesdinq. I 
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• &Ware of what baa tr_apueci t.fora the Co_it.t ••• 

% f. 90U&9 ~ allov aoIIe latitude in the examinat.ion of 
, 

thi. with •• t both in cUzeot &D4 cro •• -u .. inat1on, 

becau ..... I baYe lzuU.cata4, .'n dealing with a 

OOftump~ .t •••• 

D. ~I Thank lOU, You Honor. 

'.fJJB COUM'I ,rocee4. 

_. UC8AlU)S01h '!'hank you. 

9 BY HR. RICBARDSOlfl 

10 Q '!he anawer to ay question, aU? 

11 A :t have tOl:'90ttaD the queRioll. 

21 

12 0 Da". you evU' Z"efuae4 to t4at..1fy befon the Joint S.l.ct 

13 Committ •• on Public Utilities? 

14 A I have DOt .. 

15 0 8 ... you ever refuNd to anaver oestton or questiona 

16 Uoutt traclt1D9 qu.atlona' 

17 A 

18 Q 

19 

20 

21 A 

22 Q 

23 A 

24 

25 

I ha .. ret • 

Di4 you t •• tify conceZ"Dinq trackiaq questiona and the 

I: •• IIOD foJ:' their a .. before the »ublic Ot11iti •• 

Commi •• 1oft InV8Ki9ation 1D Pebr~l of! 19837 

X cli4. 

What ia • uackiDq queatJ.on1 

A uaeking que.tiOD i. .. question which appear 8 on a 

nUllber of polle which asks the .ame question on a 

v~i.ty of 41fferent poll. and enables the pollster to 

. ----'----
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haw a check of what 1s c;o.lJst' on. 

What do you .. an, a check of what. 1. go1n9 on7 

Well, uackia9 que.tioes act;ua11y hav. a muabex of 

P=POs •• , ))U~ ODe pupo_ i. to .aka aw:. that the 4ata 

thU ia belDtJ &Cq1&1re4 u4 J.. be1Dq coc!e4 and 1s being 

put onto 00IIP'1~ tape. 1. beiDV 40na 110 properly. It. 

1. & check 1m: lie OD ~ development ot ~h. dat.a. 

Weu, let. me ask 1the qwsstlou, for example, 1s 1:he 

que at 10 11 .. po.ed in the eoamtit.'tee'. subpoena ona, two, 

tbr •• , and tour, they uk for trackiD9 Rudy relatill9' 

t.o Maine Co~DOr Joseph kaMan, 1982 Maine qub$rnatoJd.11 

cu4i4au, Kaine 1t82 .enatorial candidat •• , and 

hesi4ent. Reo.9an. What uall ia it to the· pollstar in 

.. a.urinq the reliability ot the poll data to have those 

tracld . .Dq que.tiona on 4. continuinq baai. from a nUllDber 

of polls? 

'1he qt6eRJ.ODa relAt1n9 to the pufonumc. of Pre.idem: 

. a..g&.rl an4 Covernor kenuaD U. atADdu4 trackinq 

quastiona which we use. Cfhey are very helpful to 

detuaina the validity ot tha xeat of the poll. 

Row do t.hey tall you tbt. 7 

Becau.e by doinq them. nWlber ot times, I have a very 

good 1da. of what tho .. questions should turn out., and, 

t.heretore, I can ~.st the outcome Oft a c;1ven poll with 

the re.ulta thAt I know that. they shoul4 have. 
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Well, ·if the uacJd.ftC1 que.tiona on a particular poll 

yielded re.ult. wi~h respect to the person-. requested 
\ .J.... of •• y GoveJ:'DO% _eMaIl yiel4e4 r.wlta that, if 

23 

4 

5 

6 

7 

8 

,ou will, u. out of whack .ith o1:her poll.inq trackiJK] 

qunioM that haft bua aaR with re aspect to Governor 

arauu, would tha~ ~ai .. any CQI1CUD in your mind •• 

t.o the reliabil.ity,of the. poll uawes in the balance 

of U. poll? 

9 A Y.a, it wou14 be • ra4 fl~ that the poll should be 

10 ex_1oed, put,lculu:ly 1D t.enl. of errore in eodinq or 

11 uanac=ibiJ\9. 

12 Q x. that. tIM -- I -- Wbat other reason." Let me put it 

13 that •• y. What o~ber rea40na are there in your opinion 

14 .. a ~ofa •• 1onal for includinq the trackinq que.tions 

15 in polle that' have nathinq to do with politica, 

16 politicians, O~ in thi. ca •• utilities? 

17 A 

18 

19 

20 

21 

22 Q 

23 A 

Cfhare u. a number of ta&lIOft8. One reASOn is that 

ell.ate ue genually int4r.st~d in the •• topica, even 

it the st.udy i. aboat somethinq el •• , and number two, 

the que.tiona th .... lve. 91". .. & fum 1ndication of 

the kind of r •• poDdent. that .. ' ra de.linq vi th. 

01 va me AD example? 

Well, if, for example i a respondent has no opinion on 

24 t.he performance o,t the h.aident. and no opinion on 

25 ~he performance of the Governor, that persoD 18 1 ••• 
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likely to be a vary ..,&114 J:espoD4ent to the o~er 

... tJ.ona. Moat people haft an opinion of one OX' both 

o~ ~ho .. questiona. x.a addition., tbo .. questiona 

the aDawua ~ tho.. q .. at.1ots. 40 I10t cbanqe here in 

Kalae ~api4ly ovu tJ.ae, and ._ry rarely do they ever 

c:rhu9. in the .... 4J.xectJ.an at the .... time. So by 

aak1nq tbc .. b'ack1n9 que.st.lona, I can have a good 

.. lUIe of what 1. in the ~e.t o~ the mat.erial. In 

a441t1on, the uUnq of t.bo •• questiona in the 

be91nnift9 of the questionnaire enabl •• the respondent 

to beco.. at ea.. with the questiordnq proces., and 

again, aDO.t people ba.,. an opinion Oft one of ~s. two 

quest.iona. 

Ie the UackJ.nq queat10n put thaD ot the conutility 

poll., i. that pet of the aubstance of the poll, itsel!? 

8u1«:1:1y apeakinq it 18 not. 

Why DOt? 

Simply becaua. it may have abeolutaly pO rel.vance for 

the bo4y of •• terW, t.he corpus of material vithin the 

study it .. lt. It ia really a verification tool from my 

p.rapect1w, & •• 1111'19 po1:= rathu t.han aomethJ.n9 that 

1. an intxlnaic part of the data that m.y be selected. 

aava you been and ara you now prepared to testify before 

the Joint select COmmitt •• on the i.aue of the u •• of 

tracking polla in somewhat -- I appreciate this hae 
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bien in an abb%eyJ,ate4 .enae hen 1n COurt, but ue you 

p~.pa:.4 to tell the Committee what use you make of 

uackin9 poll. cd how they fit bto it .a a measure 

o! the ~.11abl11ty of the information JOU get from the 

baluce of the poll? 

% ea. 

s... you ever ratu.ed to teetify OD that ia.ue? 

X !lave not.. 

And 414 you tast1fy in aubstance •• you have teatifJ..d 

here when yoUX' deposition ~ taken in the proceedinq8 

betor. the Public OtUit,l •• Comai •• lon on P'4tbruary 9, 

1'83' 

I 414. 

And are you px:epued, Dr. Potholm,. a. part. of your 

response. to tho.. questiona to - if the CO==1ttee for 

80M. reason wanta to know -- 1n a particular poll which 

does not identify the client: &D4 do •• not ident1ty the 

aubatanti ve portioM of the poll, ue you prepared to 

indicate to the. what the t:ack1nq poll results Jte:e in 

the.. DOnu~UJ.ty trackJ.nq poll questiona" 

% am. 

How vl~ respect to acme of the 4i8cu •• ion t.hat·. floinq 

on, I want to make aura that the record contains at 

laut IIOlI8 underatandin9 or indicat •• your position as 

to what various terms JDaAn. What. is, tor example -- how 
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do •• the ·ooaputer t.ape play a xo1. in this process" 

!'he compubr t.ape 1. t.he ato%'&9$ _chaniam tor all the 

~.apona.. in • 91.,.n poll. -techDioally apeaking I the 

computer t;ape 1. the poll. It containa all the raw 4at. 

c:olhc:te4 in tba cou.e of a poll minus the 14ent1tica

t;ioD of the r • .wpoD~. 

'!be .1dent1!1catioll ~D of the reapoftderst i. taken out 

of the information before it'. put OD the computer? 

'I ••• 

And 111 t.his the IIOrt of tape that. 1. uae4here 

(h4icatiD9)7 

Y •• , 1t.· i •• 

Tbi. i. no1: a poll1~9t but this 1& the sort of thinq 

that 1. uaed? 

Y.s. 

All ri9ht. What 1. the -- nov the Court haa reviewed 

in camera a DWlber of co~Qt.r px-intouta. What do t.hey 

indicate? 

~be computer printout 1. ..a.~tlal1y a viaual 

representation of so .. or iA acmte ca ••• all of the 

data OD the tape and the manipulation of that 4ata. 

What 40 you mean manipulation? 'that i. • sinister 

The u.r&n9,..,ent of the c!ata in a vay that produces 

information. In other word., the t~ may contain 
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hWldre4a of thousand. of obauva.tions. 'rile computer 

p~iDtout May reduce that by a substantial amount by 

focuain9 on the relevant. piece. of informatiotl. 

27 

Xa dle computer tape COIl~a1n!ft9 the inforlZtation, i4 tha~ . 

polling data in yoUX' vJ.ew? 1'... that 1. the raw data o.t the poll that ia, ill tact, 

tecbnlcally apeakiDg the poll. 

Do you have pos.e •• ion of any web poll data, that 18, 

the computer tape it •• lf? 

:t 40 not. 

~ou flo hay. the COD1pQt.eJ:' printouts? 

% bave eoma ClOlQputer printout., yea. 

And those ha.ve -- allot tho.. computer printouts 

rolat1n9 to utility client., haY. they been delivered 

to the Committee? 

Yea. 

The .. wera iUDOnq mora than 13,000 documents that you 

turned over? 

Yea, they were. 

And vif;b reape" to the nonutility cl.ienta, were there 

computer printouts? 

Y •• , there were. 

And have !~U delivored thosa to me and I In turn, as 

you undexatand lt, delivered them to J'udqe Brody tor 

hi. in camerA view? 



• II 

~ 

N 
o :: 
o 

a. 
2 Q 

3 .. 

4 

5. 

6 

7 

8 Q 

9 

10 

11 A 

12 

13 

14 

15 

16 Q 

17 

18 

19 

20 

21 

22 

23 A 

24 

25 

r.a. 
1fb4t 18 an execut.ive 8QlDW:'y? 

Au .. cu.t.ivo au. __ , we1114 be an ovuv.:1aw of the 

COlIIPut.z: pr1Atou~. ~ ... eCNUve 8uuaUy can Uk. & 

..J."1' of fol; .. an4 lMa & vu1et.y of lenqtha. It. may 

COflQiA ~:Ir.t.ioD&l. .r:.COJIIDtD4at..1oD8 an4 lnteJ:pJ:et.at1oaa 

of the "ata. 

comblne yo~ percept10n and .~tl.. in 1nt.rpr.~in9 

tba poll, the poll uta7 

Y •• , ic do... ifhe executive avn:pan:-y doe. not contain 

all the pollJ.Dq 4at:a of the tape 01' all of til. computer 

pJ:1Atout, but it =z=&1na t1quz •• and al1RRlariea of 

that mata:1al and alao the hco .. oouiona and ~ 

iAtez:pretationa that. I would lUke 0 f the dat.a. 

:lOw you hAva pZ'8vJ.oualy f1lAd. all aft1davit. You have 

pJ:."loualy filed an Atli4av1t. that -- with the 

Coamltte. 1A which you !ruUcat.ed that. you had not 

tQJ:Md ovu pelline; data to uybody without the 

pezJU •• loa of ~. c.lient. 18 the pollin9 4ata to which 

you referred 1D that. affWavit t.he pol1ioq daC. which 

you hAv. 4aacx1be.., Ul'ader oath in thl. courtroom? 

Y •• , 1~ 1 •• 

D. lUCt!1'tJU)SOlh And I would call the Cout·. 

at.tent.1ant it 1 ZAY I to thAt taut that a. Exhibit A-l to 
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Z-l to i~. ol'iqiftAl application, the C'!ommittae tiled with 

the COurt Mr. Pethel.' 8 aftl4avit or a copy of hill 

.ff14.Yl~ of S.pta~r 21, 1'84. I believe the Court --

. it ia • utter of 1'aeo2:'4, and it I "1", % '4 1ik. to ask 

the Court if it:. hall it. before it now? 

ft!B COUM'I Well, I haft a copy in the file, and I 

he..,. rea4 it.. So X'm nre I have it here. Do you plan 

to exad.ne this witDes. about it? . 

HR. tttCDARDSO'M I % jWl~ wet to 1Ulk. sure thAt that 

atflda-vlt. 1a part ot the record. I will check that 

.,...It, Your. Bonor. 

'ID COOftI ':be record may lft4!icate that the Court 

hail reviewed it. Whether or DOt it' s actually in the -

d. P'tJ\tmltT~& Your Honor, we ha.,. no objection to 

ita belm] conai4ered a part ot the record I 3-1. 

D. lUCHARDSOlh !'hat vaa put. of th. ori91nal 

flla, rl~ht" 

MS. LaVOD I Y ••• 

MR. RlCHAJU)SON: Jwrt. In 1:he exc ••• ot cau~loft. 

Tlm CO~S nr. Potholm, as I say, ~rhap. 1n an 

exces. of caution, I have uk • ., tb Clerk to aarlc tor 

1denti~ication .a Detenc.1anta' Exhibit 9 the affidavit 

of September 21, 1984. Is that the copy of the .ffi4av1t 

you filed? 

'11m wt~£SSI Ye., i~ is. 
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MR. lUCltARDSOth I otfez it, 'four Bono:. 

Jm. ~y= I have alreAdy atipu1at8d, Your 

Bonor, that it can be cona.t..4ue4 A part of the record. 

D. DOYLE. No objection. 

~BB COtJ1\1': It aay be adJd.tted without objection. 

BY D. lllCBAJU)SO'lh 

Q 

A 

<l 

A 

<) 

A 

Q 

A 

Q 

!)r. Pothola, X. uk you whether or not the so-called 

tzacldnq queat.iona that we tve btMa dlacu •• inq are --

% gues. the word I t. looking foz J.a periaha.ble or time 

•• naiti".? Do they have A lin9u1nq aiqn1ficanoe to 

you .•• a pollster? 

They do not. 

Why? 

Simply bacaua. over time .l~ pollinq data aqee and 

their ralevanca 1. only in terJU of t.ho JDOment in which 

those poll. ua beinq taken. 

Do l'Ou - T'urniDli to &I:lOt.ha~ iane, do you, Prof.ssor 

Potholm, or bAve you be.n involved in the day-to-day 

'WOrk of mAintaining the books of Conaand Rasearch? 

I have not. 

Who is raapozaible tor the day-to-day woz-k of raaintaiD1nC3 

the financio.l ledger accounts and booka of the account. 

ot CoWNnd Raaeuch? 

Sandy. 

Sandy is Mr.. Potholm? 
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Yea. 

And with reapect to dtoaa recorda, understand.1nq that 

you 4on't maintain the=. but X ask you whether oX' not 

those record. identity the people thAt you hUe to make 

telepboDa calla to respondeats to order to generate the 

pol11nq 4&ta7 

'riley do. 

Do you object to the production of that ledg'ar book? 

Yea, I do. 

11 A I do ao for a variet.y of reasons. It. containa all 

12 
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A 

aarmer ot information ot a competitive natura, contains 

ICY prices, inatructC)r!J co.uld ba determinad from that, 

the vendors that, we use, tha 'subcontractors that we 
.' 
use, the costa of uaJ.nq those, all ma".nGr of activity 

that i. propratary and r.1a1: •• to tha competitive 

nature ot the enterpriae with specifio reterence to eh. 

name. of the people who make the phone calls • 

Excuae me, are you, in fact -- 1. Command a..earch, in 

fact, in competition with V. Lance Tux-anee and Muket 

Op1nJ.OD Research an4 --

W.'re in competition with not only national firms but 

State firma a. well. 

Go ahead. 

I was tryinq to answer the oriq1nal question about. the 
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!4entity of the people who make the phone call. for ... 

It 1. part. of my contractual relationship with them 

that their nama. not be 41vu1qe4 aimply because .any of 

them have very strong view. on many of the subject. 

for which they are doinq pol11Dq, anc! they bave ukee! 

.. to aa1ntain that their name. not be mentioned, not. 

only in this COurt but anywhere a1.. simply because they 

have stronq opinions on the subjects even thoug-h, in 

their professional capacity, they are maklnq calla on 

'lAy behalf or clients who the l' may not aqr •• with. 

Should the Court und.r.tan~ from that that there may be 

eome people that are anti-nuclear enthusiasts who may 

have been involved in the I?Ollinq that. was. dohe Oll behalf 

of Save Maine YAnkee 1 and Save Maine Yankee 21 

Absolutely. 

'fBE COtm'l'1 Excuse me, would these 1.d~er s identify 

the.. p.ople as bavinq 80m. connection with -- sou. 

.tronq conneotion with one .1~ft or the other? ~e these 

just name.? 

'1'!tE WI'mESSl ':hey vuy 'Well could.. Some of the 

IUlm.. mi'.1ht be reco9'n1.zed, Your Roner. 

THE COURT: And I take it these ledqers were not 

turned over to me as part of the in camera inspection; 

is that correct? 

Mtt. It! CHAtmSON : The y wer e not. 
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TO C:O~l Wore the ••. ledgers included in the 

response in that cataqo:y in response to requeat number 

5 that we agr •• d would DOt be turn." over for in camera 

1Aapecticn? 

MR.. JUCHl.\lmSOU, Y.a, and if I may, Judge, I want 

to bring the COurt up to date OD Whzoe thAt i •• u. ia a. 

far as wa 'zoe coDcerned. Seca.uae of the tim. ccnatza1nta 

it wasn't po.aible tor me to have this in order to 

present to YQu, tlut a. will be developed in the 

t •• timony, I have had prepared A typewritten summary of 

011 that raw data, all those entries. and it has taken 

An enormous amount of time, but we have that prepared, 

and I'm pra~4r.d to ofter taati:ony ooncezoning the 

summary' a authenticity.. I hAve the recorda hera.. I 

have the awmnary hezo., and I em pre?ued to turn that 

summary ovar to z-ou tozo an in came:4 inspection. I did 

not sU9ge.t when wa met betore, Judge, turn1n9 over the 

four volumes of receipts and all this because, frankly, 

YO\U' Honer, it va. chaos. It would -- it WAS tak1nq 1M 

a.varal hours to get through it, but I do have a summary 

I 40 want to ask You Honor to x.viaw it in carnera it 

Your Sonor wiahe. to do 00. 

Mn. J'LJWER'rY: Your Bonor f on behalf of the 

Committee, I just want to st.ate at thi. point that 

while a aummaxy obviously would be ot considerable 




