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STATE OF MAINE

In Senate September 7, 1983

Whereas, the United States Constitution, Amendment X,
reserves to the states the exercise cf the police power to
protect public health, morals and publlc safety; and

Whereas, under the Constltutlon of Maine, the Legis-
lature bears a portion of the responsibility to protect the
public health, morals and safety; and

Whereas, the regulatlon of public utllltles is a func-
tion of the Legislature; and

Whereas, in 1913 the Legislature delegated to the Public
Utilities Commission the regulation of public utilities,
including those granted monopoly status by Act of the Legis-
lature and by operation of other laws; and

Whereas, the delegation of power to the Public Utilities
Commission is limited, with the residual power and duty to
regulate public utilities remaining in the Legislature; and

Whereas, the Legislature maintains constant oversight of
the activities of the Public Utilities Commission and its
efforts to regulate the public utilities of Maine; and

Whereas, the Legislature has been informed of the fol-
lowing matters: ‘

1. Recently, the Public Utilities Commission has con-
ducted an investigation of matters in connection with the
false testimony of a specific utility and has proposed to
order it and several of its officers and employees to show
cause why it and the officers and employees should not be
held in contempt for presenting false information to the
commission, engaging in a series of actions designed to con-
tinue to impede the commission's authority and for failing
to correct that information when its misleading nature
became known to the utility;

2. As a result of that investigation, the utility and a
senior officer of the utility have pleaded guilty in Maine
courts to the crimes of falsification of physical evidence
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the regulation of public utilities;

5. Whether ratepayers' money has been used directly or
indirectly to affect the regulation of public utilities;

6. The ability of the commission to properly and thor-
oughly investigate, monitor and report on the matters set
forth above; and

7. The adeguacy of the present laws governing public
utility regqulation and elections to properly reveal and
regulate the political participation of utilities; and be it
further  _

" Ordered, that_ to carry out this investigation, the
Legislature grants to this committee .all the powers and
authority of a legislative investigating committee as pro-
vided under the Revised Statutes, Title 3, section 162, sub-
section 4; - sectlon 165, ‘subsection 7; and sections 401, et
seg. The committee may hlre legal counsel and staff as
necessary; and be it further o ST X - sl

"Ordered, that the committee shall make its final report,
including recommended legislation, as well as any interim
reports and recommended legislation, not later than the con-
vening of the 112th Legislature.
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STATE OF MAINE
ONE HUNDRED AND TWELFTH LEGISLATURE
FIRST REGULAR SESSION
SENATE ADVANCE JOURNAL AND CALENDAR

Wednesday, December 5, 1984
Supplement No. 1

ORDERS
Joint Order

(4-1) On motion by Senator VIOLETTE of Arocostook, the following
Joint Order: S.P.14

WHEREAS, the United States Constitution, Amendment X,
reserves to the states the exercise of the police power to
protect public health, morals and public safety; and

WHEREAS, under the Constitution of Maine, the Legislature
bears a portion of the responsibility to protect the public
health, morals and safety; and

WHEREAS, the regulation of public utilities is a function
of the Legislature; and

WHEREAS, in 1913 the Legislature delegated to the Public
Utilities Commission the regulation of public utilities,
including those granted monopoly status by Act of the
Legislature and by operation of other laws; and

WHEREAS, the delegation of power to the Public Utilities
Commission is limited, with the residual power and duty to
regulate public utilities remaining in the Legislature; and

WHEREAS, the Legislature maintains constant oversight of
the activities of the Public Utilities Commission and its
efforts to regulate the public utilities of Maine; and

WHEREAS, the Legislature has been informed of the following
matters:

1. Recently, the Public Utilities Commission has conducted
an investigation of matters in connection with the false
testimony of a specific utility and has proposed to order it
and several of its officers and employees to show cause why it
and the officers and employees should not be held in contempt
for presenting false information to the commission, engaging in
a series of actions designed to continue to impede the
commission's authority and for failing to correct that
information when its misleading nature became known to the
utility;

2. As a result of that investigation, the utility and a
senior officer of the utility have pleaded gquilty in Maine
courts to the crimes of falsification of physical evidence and
talse swearing, respectively;

3. During tne course of that investigation, the commission
developed information that at least one utility has become
extensively involved in Maine's political process, including
the use of utility employees in political campaigns; in the
formation and use of political action committees; in the
formation and operation of an incorporated subsidiary which
conductea political volling for the utility and for presently
unnamed political candidates and organizations; and in the
retention of consultants, for the nurpose of directing its
political activities;
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STATE OF MAINE SUPERIOR COURT
KENNEBEC, ss. Civil Action
. Docket No.

APPLICATION TO COMPEL
OBEDIENCE TO SUBPOENA
OR, IN THE ALTERNATIVE,
FOR CONTEMPT }
3 M.R.S.A. § 165 (7)

3 M.R.S.A. § 473

14 M.R.S.A. § 252

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES, a
duly authorized Joint Committee
of the Maine Legislature

Ve

CHRISTIAN P. POTHOLM
Town of Harpswell, County of
Cumberland, State of Maine

and

COMMAND RESEARCH, a Maine
Corporation with a principal
place of business at Brunswick,
County of Cumberland,

State of Maine

i i L W L L NP W NP N N N N )

The Joint Select Committee to Investigate Public Utilities
respectfully represents that:

1. On September 7, 1983, the Maine Senate and House of
Representatives, acting pursuant to their authority under 3
M.R.S.A. §§ 162, 165, and 401 et seq., enacted Legislative
Joint Order, Senate Paper 643, directing the Legislative
Council appoint itself or a joint committee to investigate
public utilities, a copy of which order is attached hereto and
incorporated by reference herein and marked Exhibit A.

2. The Legislative Council established the Joint Select
Committee to Investigate Public Utilities which is charged with
investigating and reporting on the nature and extent of
participation of public utilities in political processes and
_activities, whether that political participation has involved
violations of Maine statutes, and whether ratepayers' money has
been used directly or indirectly to affect the requlation of
public utilities.

3. Pursuant to said authority, the Joint Select Committee
to Investigate Public Utilities issued on June 7, 1984, a
written Request for Production of Documénts to Mr. Christian P.
Potholm, of Brunswick, Maine, in his individual capacity,
seeking all documents and writings relating to the polls,
opinion surveys, or tracking studies which he conducted or
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sponsored for Maine utility companies and non-utility company
clients. In addition, the Request sought information
explaining his relationship, if any, with federal and state
officeholders, federal and state candidates, political parties
and political committees. Said Request was formally served on
him by redistered mail.

4, Mr. Potholm responded through his attorney on August
27, 1984 with several documents, but de¢lined to respond with
respect to requests numbered 2, 3, 4, 5, 20, and 39. He
alleged therein that he found no documents in response to
request number 45, but nevertheless asserted privilege with

- respect to any such documents. A copy of said response is

attached hereto and incorporated by reference herein and marked
Exhibit B. ’

5. On June 8, 1984, the Joint Select Committee to
Investigate Public Utilities issued a Request for Production of
Documents with specific requests to Command Research, a Maine
corporation engaged in the bhusiness of research. The first
fifty-one requests are identical to the ones contained in the
first Request, and the remaining requests seek all documents,
if any, relating to the company's contributions to political
parties or candidates and also the company's by-laws and
related reports. Said Request was formally served on the
corporation by registered mail.

6. On August 27, 1984, Mr. Potholm, as president of.
Command Research, through his attorney, responded to the
Request for Production of Documents. The response incorporated
by reference the earlier response of Mr. Potholm individually
to requests numbered 1 through 20 and 22 through 51. Mr. '
Potholm declined to provide the documents sought through
requests numbered 57 through 60 and asserted that no documents
were found on request 56 but that if they existed, they would
be privileged. A copy of said response is attached hereto and
incorporated by reference herein and marked Exhibit C.

7. In light of the defendants' refusal to comply fully
with the Requests for Production of Documents, the Joint Select
Committee to Investigate Public Utilities duly met on September

"7, 1984, and voted to issue a subpoena duces tecum to Mr.

Potholm individually and to Command Research.

8. Because the defendants objected that the Request for
Production of Documents are outside the scope of the
committee's investigation, the subpoenas duces tecum issued by
the committee explained that the purpose of the requests are
within the scope of the committee's investigation in that such
documents and writings may well inform the committee regarding
expenditures and utilization of funds of requlated Maine
utilities or lead to such information.

-2 .



9. On September 19, 1984, Mr. Christian Potholm responded
through his attorney to the subpoena duces tecum addressed to
him. He refused to produce the documents sought in six of the
seven requests. A copy of said response is attached hereto and
incorporated by reference herein and marked Exhibit D.

10. On September 19, 1984, Mr. Christian Potholm, as
president of Command Research, responded through his attorney
to the subpoena duces tecum. He refused to produce the
documents in eight of the twelve requests. A copy of said
response is attached hereto and incorporated by reference
herein and marked Exhibit E.

1l. On September 19, 1984, Mr. Christian P. Potholm
responded affirmatively to request number 20 in the original
Request for Production of Documents and refused to respond to
request number 45.. A copy of said further response is attached
hereto and incorporated by reference herein and marked Exhibit
.Fo - - ’ ’

12. On September 19, 1984, Mr. Christian P. Potholm, as
president of Command Research, responded through his attorney
in an affirmative manner to requests numbered 57, 58, and 59 in
the original Request for Production of Documents, but refused
to respond affirmatively to request number 45. A copy of said
further response is attached hereto and incorporated by
reference herein and marked Exhibit G.

13. 1In light of the failure of defendants to respond fully
to the subpoenas duces tecum, the Joint Select Committee to
Investigate Public Utilities met on October 10, 1984, and
according to the provisions of 3 M.R.S.A. § 423, voted to apply
to this Court to compel obedience to the subpoenas.

l4. WHEREFORE, the committee respectfully requests that
after notice and hearing, that this honorable Court issue such
order compelling obedience to said subpoenas and to each of
them as required and that it accord the Committee such other
and further relief for the premises as it deems appropriate.

DATED at Augusta, Maine, this 10th day of October, 1984.

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES

Q{’:’K‘/[é{l/’flﬂ/ﬂ/‘t'

By: ohn E. Baldacci, Chairman
nd Committee Member



THEREUNTO duly authorized as Chairman and member of said
Joint Select Committee to Investigate Public Utilities to seek
this Court's order that defendants be compelled to comply with
subpoenas.

Personally appeared before me and made oath to the truth of
the foregoing application and under oath affirmed the truth of
the statements contained therein.(~\\

Before me,

At orné‘ t DNaw

2970C/439A



STATE OF MAINE ' SUPERIOR COURT
Civil Action
Kennebec, ss. Docket No.

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES, a
duly authorized Joint Committee
of the Maine Legislature

Ve
ORDER OF NOTICE

CHRISTIAN P. POTHOLM
Town of Harpswell, County of
Cumberland, State of Maine

and

COMMAND RESEARCH, a Maine
corporation, with a principal
Place of business at 11 Bank
Street, Town of Brunswick,
County of Cumberland, State
of Maine

D i i S A i i WL R W I W N R W )

Notice is hereby given that the Joint Select Committee to
Investigate Public Utilities, a duly authorized Joint Committee
‘0of the Maine Legislature, hereby files an application with the
Superior Court of Kennebec County to compel Christian P.
Potholm individually and Command Research, a Maine corporation,
to obey subpoenas issued by said Committee. Notice is also
hereby given that a hearing will oc¢cur on said application in
said Superior Court on Friday, October 12, 1984, at 9:090 a.m.
If you wish to oppose this application, you or your attorney
must appear at said time and place.

[Seal of the Court]



Dated this day of October, 1984 ' .

Clerk of said Superior Court

Served on

date

Deputy Sheriff

Signed:
Attorney for Plaintiff

John J. Flaherty, Esgqg.
Preti, Flaherty & Beliveau
443 Congress Street
Portland, Maine ~ 04103
(207) 775-5831

3153C/490A
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STATE OF MAINE

In Senate September 7, 1983

Whereas, the United States Constitution, Amendment X,
reserves to the states the exercise cof the police power to
protect public health, morals and publlc safety, and

Whereas, under the Constltutlon of Maine, the Legis-
lature bears a portion of the responsibility to protect the
public health, morals and safety; and

Whereas, the regulatlon of public utllltles is a func-
tion of the Legislature; and

Whereas, in 1913 the Legislature delegated to the Public
Utilities Commission thé regulation of public utilities,
including those granted monopoly status by Act of the Legis-
lature and by operation of other laws; and

Whereas, the delegation of power to the Public Utilities
Commission is limited, with the residual power and duty ¢to
regulate public utilities remaining in the Legislature; and

Whereas, the Legislature maintains constant oversight of
the activities of the Public Utilities Commission and its
efforts to regulate the public utilities of Maine; and

Whereas, the Legislature has been informed of the fol-
lowing matters: : -

1. Recently, the Public Utilities Commission has con-
ducted an investigation of matters in connection with the
false testimony of a specific utility and has proposed to
order it and several of its officers and employees to show
cause why it and the officers and employees should not be
held in contempt for presenting false information to the

-commission, engaging in a series of actions designed to con-

tinue to impede the commission's authority and for failing
to correct that information when its misleading nature
became known to the utility;

2. As a result of that investigation, the utility and a
senior officer of the utility have pleaded guilty in Maine
courts to the crimes of falsification of physical evidence
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and false swearing, respectively;

. 3. During the course of that investigation, the commis-
sion developed information that at least one utility has
become extensively involved in Maine's political process,
including the use of utility employees in political cam-

" paigns; in the formation and use of political action commit-

tees; in the formation and operation of an incorporated sub-
sidiary which conducted political polling for the utility
and for presently unnamed political candidates and organiza-
tions; and in the retention of consultants for the purpose
of directing its political activities;

4. The commission has indicated that due to a lack of
resources it has. been unable to satisfactorily complete. fur-
ther examination of that utility's or other utilities'
involvement in the political process. This leaves unanswered
the critical questions of the scope and purpose of involve-
ment in political. activities by large utilities, of the
relationship of these political involvements to the regula-
tion of public utilities and of the adequacy of and compli-
ance with election laws applicable to their activities and
the beneficiaries.of their activities; now, therefore, be it

Ordered, the House concurring, that pursuant to the Con-
stitution of Maine and the Revised Statutes, Title 3, sec-
tions 162, 165 and 401, et seqg., the Legislative Council
shall appoint itself, a joint standing committee or a joint
select committee, as a legislative investigating committee
to investigate and report on the following matters:

1. The nature of the relationship of public wutilities
to their subsidiaries, affiliates, officers, employees and
persons or organizations providing contract services to
them, with particular attention to the larger utilities;

2. The nature and extent of the participation of public
utilities, either directly, indirectly or through their sub-
sidiaries, affiliates, political action committees, offi-
cers, employees or contractors, in political processes and
activities, including both referenda campaigns and election
campaigns; C o

3. Whether that political participation has involved
violations by public wutilities or other persons of laws
relating to elections, registration of wvoters, initiatives
and referenda, campaign reports or finances, or other polit-
ical or election activities or practices;

4, The relationship of that political participation and
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the regqulation of public utilities;

5. Whether ratepayers' money has been used directly or
1nd1rectly to affect the regulatlon of public utllltles,

- 6. The ability of the commission to properly and thor-
oughly investigate, monitor and report on the matters set
forth above; and

7. The adequacy of the present laws governing public
utility regulation and elections to properly reveal and .
regulate the political participation of utilities; and be it
further .

; Ordered that, to carry out thls investigation, the

. Legislature grants to this committee .all the powers and
authority of a legislative investigating committee as pro-
vided under the Revised Statutes, Title 3, section 162, sub-
section 4; sectlon 165 -subsection 7; 'and sections 401, et
seq. The committee may - h1re legal 'counsel . and -staff . as
necessary; and be 1t further SRR ..:«.u, I S P

( : ““ordered, that "the commlttee shall. make 1ts flnal report

including recommended legislation, as well as any interim
reports and recommended legislation, not later than the con-
venlng of the 112th Leglslature
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Exhibit B

JOINT SELECT COMMITTEE TO INVESTIGATE PUBLIC UTILITIES

On or about May 31, 1984 the Joint Select éommittee to
Investigate Pub;ic Utilifies issued to Chris£ian P; Potholm
a Request for Production of Documents (hereinafter "the
Request"). The Requeét'contaihs numbered paragraphs seeking

documents in 51 specified categories. The Request further

requires (in "Instruction A"): "For each document produced, .-

state the number of the document request to which it is
responsive." o |

In order éo comply with the.Request, Professor Potholm
conducted an exhaustive review of all documents in hié

possession, segregating those which were called for by the

Request. These documents were then numbered sequentially, in

order that each document produced could be identified by number

with the numbered paragraph or paragraphs of the Request to
which_it was responsive.

hecause of the enbrmouéness of the task, Professor
Potholm's attorney requested, by letter dated June l4,‘1984,
an enlargément of time until August 31, 1984 within which to
produce the Response to the Request,wand the documents

themselves. That request for an enlargement of time was not

granted, however, and Professor Potholm was required to deliver

the documents themselves (more than 13,000 pages) to the

Joint Committee offices on August 16, 1984. Because of thié

RS S tIi st
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constraint ﬁe was unable to recheck all of the document numberé
in'this'Respbﬁse. In addition, because he was required to
'deiivér thé doéﬁmenté-befofe he had completed his seafch‘gf
the files, it is possible that a limited number of additional
documents may come to light as he cbmpletes that search. In

"that event, any such documents will be promptly turned over

to the Joint Committee.

[
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RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENTS

Paragraph No. 1. all documents relating or 1nc1dent to

any questlonnalre drafted or prepared in whole or in part by
you in connectlon with any poll, oplnlon survey, or tracklng

study conducted or sponsored, in whole or in part, by or for the

Atlantic Research Company, Committee to Save Maine Yankee,v-

Central Malne Power Company, or any other Malne utlllty company.

-~ .l

Response to Paragraph No. l.. The follow1ng documents “fall

w1th1n the scope of this category:

. Nos. 1045-1427
1576--
1687-2010g
2344-2365
2498
43775-3776
4205-4207
6708
6764
7020-7021
7083-7084
7261
8703-8710
8719-8738
8746-8747

8768-8772




L
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Paragraph No. 2. All documents relating or incident to {

any poll, opinion survey, or tracking study drafted or prepared,!
in whole or in part, by you that contained a question which
measured the respondents' approval or disapprovalef the

performance of President Ronald Reagan.

Response to Paragraph No. 2. With respect to any poll,

opinion survey, or tracking study, conducted or sponsored by !
or for any Maine utility company, please see the Response to
Paragraph No. 7. |

" With respect to any poll, opinion survey, or tracking
study.éonducted or sponsofed by or for clients other than Méine
utility companies, this Paragraph (as drafted) would purport :
to seek documents beyond the scope of the Joint Committee's
investigation. ForAthat reason, and on the additional ground
that they are‘priviléged, Professor Potholm respectfully declinesi
to produce any such documents.

Paragraph No. 3. All documents relating or incident to

.any poll, opinion survey, or tracking study drafted or prepared,
in whole or in part, by you that contained a question which
measured the respondents' voting preferences with respect to

the 1982 Maihe U.S. Senatorial election.

Response to Paragraph No. 3. With respect to any poll,
opinion survey, or tracking study, conducted or sponsored by
or for any Maine utility company, please see the Response to

Paragraph Nq. 8.
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With respect to any poll, opinion survey, or tracking
study conducted or sponsored by or for clients other than Maine
utility companies, this Paragraph (as drafted) would purport
to seek documents beyond the scope of the Joint Committee's
investigation. For that reason, and on the additional ground
that they are privileged, Professor Potholm.respectfully

declines to produce any such documents.

'~ - Paragraph No. ‘4. All documents relating to or incident

to any poll, opinion survey, or tracking study drafted or

prépared, in whole or in parﬁ, by you that contained a question

which measured the respondents' approval or disapproval of

the performance of Maine Governor Joseph Brennan.

Response to Paragraph No. 4. With respect to ény poll,
opinion survey, or t#abking study, conducted or sponsored by
or for any Maine utiiity company, please see the Response to
Paragraph No. 9.

With respect to any poll, opinion survey, or tracking -
study cqnducted or‘sponsored by or for clients other than Maine
utility companies, this Paragraph (as drafted) would purport
to seek documents beyond the scope of the Joint Committee’s.
investigation. For that feason, and on the additional ground

that they are privileged, Professor Potholm respectfully

declines to produce any such documents.

All documents relating or incident to

Paragraph No. 5.
any poll, opinion survey, or tracking study drafted or

prepared, in whole or in part, by you that contained a question
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which measured the respondents' Voting preferences with
respect to. the 1982 Maine gubernatorial election.

Response to Paragraph No. 5. With respect to any poll,

opinion survey, or tracking study, conducted or sponsored by
or for any Maine utility company, please see the Response to
Paragraph No. 10. |

With respect to any poll, opinion survey, or tracking
study conducted or sponsored by or for clients other than Maine
utility companies, this Paragraph (és drafted) would purport
to seek  documents beyond the scope of the Joint Committee's
investigation.' For that reason, and on the additiohal ground
that they are priviléged, Professor Potholm respectfully
declines to produce any such documents.

Paragraph No. 6. All documents relating or incident to

the analysis or processing of any data collected or the results

obtained in connection with any poll, opinion survey or tracking

study conducted or sponsored, in whole or in part, by or for the
Atlantic Research Company, Committee to Save Maine Yankee,
Central Maine Power Company, or any other Maine utility company.

Response to Paragraph No. 6. The following documents

" _fall within the scope of this category:

Nos. 1045-1427
1687-1879
1884-2010
2344-2365
2498
3775-3776
4205-4207



6521-6707

10,099-10,397

Paragraph No.

'5093-5210

7.

Do et e e

or tracklng study conducted or sponsored

8773-9125

All documents relating or incident to

by or for the Atlantlc Research Company, Commlttee to Save

Malne Yankee, Central Malne Power Company, or any other Malne

utlllty company, whlch questlon measured the respondents'

approval or dlsapproval of the performance of President Ronald

Reagan.

Resp;nse to Paragraph No. 7. The follow1ng documents

fall w1th1n the scope of thlS category

Nos.

Vomer e -

1687-1879

1045 1427

1884-2013

2498
2753

3775-3776
3827-3915
4205-4207
5093-5137
5729-6707
7232-7260

2344-2365

in whole or in part,

the results of any questlon contained in a poll, opinion survey,i

}



8711-8718
'8727-8735
8738-8745
8748-8767
8773-9115
10,099-10,397

Paragraph No. 8. AAll documents relating or incidenp to
the results of an§ gquestion coﬁtained in a poll,.oéinion
survey; dr tracking study conducted or sponsored, in whole or
in part, by or for the Atlantic Research Company, Committee
to Save Maine éankee, Central Maine Power Company, or any
other Maine utility company, which queétion measured the
respondents' voting preferences with respect to the 1982 Maine

U.S. Senatorial election.

Response to Paragraph No. 8. The following documents

fall within the scope of this category:
Nos. 10,099-10;397 especially 10,105, 10,139, 10,172,
10,205, 10,238, 10,271,
10,304, 10,337, 10,370

11,457-11,537 especially 11,461, 11,466, 11,470,
11,474, 11,478, 11,482

Paragraph No. 9. All documents relating or incident to

the results of any question contained in a poll, opinion survey, -

or tracking study conducted or sponsored, in whole or in part,

by or for the Atlantic Research Company, Committee to Save Maine
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Yankee, Central Maine Power Company, or any other Maine utility
company, whiéh question measured the respondents' approval or
disapproval of the performance of Maine Governor Joseph Brennan.

Response to Paragraph No. 9. The following documents

fall within the scope of .this category:
Nos. 3836-3842 '
. .6094-6707 especially 6094, 6109, 6138, 6150, 6165,
' 6194, 6208, 6223, 6252, 6264,
- Lo : .. 6279, 6308, 6320, 6335, 6364,
-~~~ 6376, 6391, 6420, 6432, 6447,
- R S 6476, 6488, 6503, 6532, 6559,
' 6588, 6600, 6615, 6607-6634,
6644, 6657, 6672, 6701 -
8773-9115 especially 8780, 8815, 8850, 8885, 8920,
e 8955, 8990, 9025, 9060, 9094
10,099-10,397 especially 10,104, 10,138, 10,171,
10,204, 10,237, 10,270,
| 10,303, 10,336, 10,369
11,394-11,537 especially 11,402, 11,417, 11,429,

11,495, 11,510, 11,525

Paragraph No. 10. All documents relating or incident to
the results of any question contained in a poll, opinion

survey, or tracking study conducted or sponsored, in whole or

. in part, by or for the Atlantic Research Company, Committee

to Save Maine Yankee, Central Maine Power Company, or any other
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Maine utility company, which question measured the respondents'
vofing preferences with respect to the 1982 Maine gubernatorial

election.

Response to Paragraph No. 10. The following documents

e re - e s - ———ge oo m= - m——— — sy s N0

fall within the scope of this category:
Nos. 3836-3842
10,099-10,397 especially 10,106, 10,140, 10,173,

10,206, 10,239, 10,272,

lo0,305, 10,338, 10,371 ;

11,457-11,537 especially 11,462, 11,467, 11,471,
11,475, 11,479, 11,483

Paragraph No. 1ll. ‘All documents relating or incident to
the results of any éﬁestion contained in a poll, opinion survey,'
or tracking study conducted or sponsored, in whole or in part,
by or for the Atlantic Research Company, Committee to Save
Maine Yankee, Central Maine Power Company, Or gny other Maine

utility company, which question measured the respondents'

attitudes toward the imposition of restriction on the use of

nuclear power.

Response to Paragraph No. 11. The following documents
fall within the scope of this categ;ry:
Nos. 1045-1427 5 o
1687-1879 ;
1884-2013
2344-2365

2498
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3775-3776

"4205-4207

5729-6707 especially 5829, 5864, 5926, 5951, 5988,
i .= <1 1. 6019, 6050, 6101-6103, 6105-6128

6145, 6157-6164, 6166-6178, 61801
6186, 6201, 6216-6242, 6259,
6271-6298, 6300, 6315, 6327-6354
6356, 6371, 6383-6410, 6427,
6439-6466, 6483, 6495-6520,

_ . . . 6521-6522, 6539, 6551-6578, 6595

6651, 6663-6691

~ 10,099-10,397 especially 10,110-10,132, 10,144-10,166;
_ . . '10,177-10,199, 10,210-10,232)
10,243-10, 265, io,276—1o,29s;
10,309-10,331, 10,342-10, 364,
10,375-10,397

i
i
‘ {
11,717 . g
11,719 i

|

»mll,262-ll,537 especially 11,264-11,279, 11,285-11,300,

P

11,305-11,320, 11,325-11,340,
11,345-11,360, 11,364, ;
11,375-11,389, ll,44l—ll,456é
12,561 '
12,565
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Paragraph No. 12.

the results of any question contained in a poll, opinion survey,
or tracking study conducted or sponsored, in whéle or in part,
by or for the Atlantic Résearcﬁ Coméany; Comﬁittee to Save
Maine Yankee, Central Maine Power Company, or any other Maine
utility company, which question measured the respondents’

voting preferences in any local,

Response to Paragraph No.

All documents relating or incident to

12.

state, or federal election.

The following documents

fall within the scope of this category: - :

Nos. 3836-3842

4372-4378

5729-6707 especially 5830, 5767, 5865, 5927, 5958,

8773-9115 especially

10,099-10,397 especially 10,109,

11,262-11,537 especially

5989,

6123, 6153,

}

6020, 6051, 6097, 6098,

6154, 6179,

6211-6212, 6237, 6267, 6268,

6289, 6323, 6324, 6379, 6380,

6435, 6436, 6491, 6492,

6603, 6604,

6547-6548, 6660-6661:

8879, 8914,

8809, 8844, 8949,

9019, 9054, 9089, 9123

10,143, 10,176,

10,209, 10,242, 10,275,

10,308, 1013411 101374

11,304, 11,324,

11,284,

11,363, 11,374,

11,344,

11,392, 11,437,

11,391,

11,440 :
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Paragraph No. 13. All documents, not produced pursuant

to another document request, relating or incident to any results
of a poll, opinion survey, or tracking study conducted or

sponsored, in whole or in part, by or for the Atlantic Research

Company, Committee to Save Maine Yankee, Central Maine Power

Company, or any other Maine utility company.

Response to Paragraph No. 13. The following documents
fall within the scope of this category: |
Nos. 1045-1427
.1687-1879
1884-2013
2498
3775-3776
3827-3915
- 4205-4207
5093-5210
5729-6707 especially 5834, 5803, 5900, 5931, 5962,
5993, 6022, 6092, 6148, 6206,
6262, 6318, 6374, 6430, 6486,
6542, 6598, 6655
7232-7260
8711-8718
8727-8735
8738-8745
8748-8767
8773-9115 especially 8779, 8814, 8849, 8884, 8919,
8954, 8959, 9024, 9059, 9093

9677-9680
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010,099-10,397 especially 10,102, 10,136, 10,169,
10’202’ 107235’ 10’268]

10,301, 10,334, 10,367

11,394-11,537 especially 11,401, 11,416, 11,428,
11,494, 11,509, 11,524
12,738-12,877

Paragraph No. 1l4. All documents relating or incident to

the direct or indirect use or receipt by a federal officeholder,
a state officeholder, a state candidate, a federal candidate,
or a political party of any results or data of any poll, opinion
survey, or tracking study conducted or sponsored, in whole or

in part, by or for the Atlantic Research Company, Committee to

Save Maine Yankee, Central Maine Power Company, or any other Maine

utility company.

Response to Paragraph No. l4. See Response to

Paragraph No. 15.

Paragraph No. 15. All documents relating or incident to

the identity of each and every person who directly or indirectly

used or received the results or data of any poll, opinion survey,

or tracking study conducted or sponséred, in whole or in part,
by or for Atlantic Research Company, Committee to Save Maine
Yankee, Central Maine Power Company, or any other Maine utility
company.

Response to Paragraph No. 15. The scope of Paragraphs

No. 14 and 15 is so broad that it is impossible to respond to
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all of the dimensions of these categories of requested
documents. For example, some of the exit polling associated
with Save Maine Yankee II was broadcast over Maine Information

Radio, so that anybody in the listening area could have heard

disseminated to any officeholder, candidate, or other interested

person in the State.

Even where Professor Potholm gave direct presentations, [
it is impossible ﬁpr him to recall exactly who was or was not
in each audience. During the course of Save Maine Yankee I
and Save Maine Yankee II, for éxample, he gave briefing; to
literally hundreds of persons who were invited to Maine Yankee E
and Céntral Maine Power Company. While he remembers soﬁe of
the persons whom he recognized at these meetings, he cannot
state with any assurance who was or was not there at a
particuiar meeting, let alone what may have been done with the ;
information by those who were present. Elected officials or
candidates may or may not have had representatives there, and
anyone in attendance could have pa;sed the information on to f
anyone else. A

Professor Potholm does recall séeing Representative John %
Chapman at one meeting, as well as Mary Small. On one occasion ;
John Kerry was also present, representing Senator Danton.
Representative Sharon Benoit worked for Save Maine Yankee I,
so she may well have been present at one or more meetings.

Representative Kelleher was on the Save Maine Yankee I committee
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and may have attended a meeting or sent a representative,
alfhough Professor Potholm does not recall seeing him. In
any event, these briefings would have been basea on documents
numbered 1045-1427, 2011-2013, 5729-6707, 10,099-10,397, and
11,262-11,537.

Material from documents numbered 1045-1427 was, Professor
Potholm believes, transmitted to Governor Brennan during the
course of Save Maine Yankee I by the head of the Save Maine
Yankee I committee, John Menario. This was done at the request
of the committee in order to assist the Brennan administration
in playing a pésitive role in that referendum campaign. Because
of his position, the Governor was regarded as central té the
outcome of this and subsequent referenda during the period under
review.

" During the course of Save Maine Yankee I and Save Maine
Yankee II, Professor Potholm provided Gordon Weil (Director of
Energy Resources during much of that period) with numerous
updates and insights for Governor Brennan on the progress of
these efforts. Material for these briefings would have been
drawn from various documents, including numbers 1687-1878,
2,011-2013, 5729-6707, and perhaps others.

In addition, Professor Potholm gave Governor Brennan an
extensive personal briefing at the Blaine House during the
interim between Save Maine Yankee I and Save Maine Yankee II,
based on much of the material in documents number 1687-1878 and

2011-2013.
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Pages 3827-3915 were, Professor Potholm believes,.
transmitted %o Governor Brennan, his staff and Thomas LaPointe
during the summer of 1982 by New England Telephéne Company.
This material was, Profeéébf Potholm believeé, also transmitted
to Charles Cragin by New England Télephone Company.

Pages 5092-5122 were given to Gordon Weil, Governor
Brennan's repreéentative to the Coalition for Responsible
Government,‘during the late summer or early fall of 1981l.
Anthony Buxton also received this material, as did Severin

Beliveau. Mr. Beliveau received the material in connection with |

the Governor's participation in advertising for the Coalitiodn
for Responsible Government, during the referendum on the g
elected Public Utilities Commission. ... ... o e

Some or.all of pages 5729-6707 were, Professor Potholm

5

believes, given to Governor Brennan, Commissioner of Public
Safety Arthur Stilphen, Commissioner of Manpower Affairs David
Bustin, David Flanagah, and other members of the Brennan , E
administration by Ad Media during the 1982 primary, in order

to assist the Brennan administration in playing a positive role
during the Save Maine Yankee II campaign.

| ‘Material from pages 2011-2013, 5766, and 6085-6707 !
(especially pages 6113, 6227, 6283, 6339, 6451, 6507, 6563, 6619, -
and 6676) formed the basis for Professor Potholm's briefing ;-
at- his request -- of Peter Bradford, Chairman of the Public
Utilities Commission, during the summer or early fall of 1982
in order to facilitate his pbsitive participation in the Save

Maine Yankee II effort. ;
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Pages 10,099-10,397, Professor Potholm believes, formed
the basis for Elwin Thurlow's telephone briefing of Governor
Brennan when the Governor called Mr. Thurlow at home during

the late summer or early fall of 1982.

Paragraph No. 1l6. All diaries, calendars, notes, and

all other documents memorializing any oral discussion or relating
6r incident to any written discussion of the results of any

lel; opinion survey, or tracking study conducted or sponsored,
in whole or in part, by or for the Atlantic Research Company,

Committee to Save Maiﬁé dekee,ACentral Maine Power Company,

or any other Maine utility company.

Response to Paragraph No. l6. The following documents

fall within the scope of this category:
Nos. 2327 (back) |
2328
4372-4378
4656 (back)

5095
5098

Paragraph No. 17. All documents that directly or indirectly:

incorporated or used any results of a poll, opinion survey,
or'traékinq study conducted or sponsqréd,.in whole or in part,
by or for the Atlantic Research Company, Committee to Save
Maine Yankee, Central Maine Power Company, or any other Maine

utility company. ’ ;

ROV I N
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Response to Paragraph No. 17. The following documents

fall withinfthe scope of this category:
Nos. 1045-1427
1687-1879
1884-2013
2327-2328
.. 2498
3827-3915
..... 4205-4207
_509#T§310~4
5729-6707
8772-8773
,v10,09§-10,397..

Paragraph No. 18. All documents, not produced pursuant

to énother4dqcument request, relating or incident to any poll,
opinion survey, or tracking study conducted or sponsored,

in whole or in part, by or for the Atlantic Research Company,
Committee to Save Maine Yankee, Central Maine Power Company,

or any other Maine utility company.

Response to Paragraph No. 18. The following documents

fall within the scope of this catego;y:

 Nos. 1045-1427
1520-1521
1687-1879
1884-2013
2498



ot

da

3775-3776

" 3827-3915

4205-4207
5093-5210
5729-6707

7232-7260 .

8711-8718
8727-8735
8738-8745
8748-8767

8773-9115 ‘especially
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especially 5834, 5803,

5993, 6022,
6262, 6318,
6542, 6598,

8779, 8814,

8954, 8989,

5900, 5931, 5962,

6092, 6148, 6206,

6374, 6430, 6486,

6655

8849, 8884, 8919,

9024, 9059, 9093

9677-9680 é

10,099-10,397 especially 10,102, 10,136, 10,169, |
10,202, 10,235, 10,268, |
10,301, 10,334, 10,367 3

11,394-11,537 especially 11,401, 11,416, 11,428,
11,494, 11,509, 11,524

12,738-12,877

Paragraph No. 19. All documents relating or incident to

the identity of the employees and agents of the Atlantic Research
Company, Committee to Save Maine Yankee, Central Maine Power

Company, or any other Maine utility company who conducted any
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poli, opinion survey, or tracking study, including rosters of
such employees and agents, records of compensation paid to such
employees and agents, taxX records relating to the amount of
compensation paid-énd the withholding of compensation, and tax
records relating to employer social security (FICA) payments
made.

Response to Paragraph No. 19. The following documents

fall within the scope of this category:

Nos. 1507

1880-1883
2368-2369 i
11,542-11,544 : | |

Paragraph No. 20. All checks, account ledgers, check

stubs and all other dbcuﬁents relating or incident to your i
accounts payable and your accounts receivable accruing as a

result of your participation in any poll, opinion survey, or 'i
tracking study conducted or sponsored, in whole or in part, by %
or for the Atlantic Research Company, Committee to Save Maine

Yankee, Central Maine Power Company, or any other Maine utility :

company.' - Ce- S -

Response to Paragraph No. 20. Professor Potholm respect- :

fully decliﬁésito éroddéé any such documents, on the ground é
that they contain confidential and proprietary infotmation which.?
is privileged from discovery, and on the further ground that

the information sought lies beyond the scope of the Joint

Committee's investigation.
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Paragraph No. 21. All documents relating or incident to

any invoices*for services or expenses sent or received by you
as a result of your participatidn in a poll, 6pinion survey,
or tracking study conducted or sponsored, in whole or in part,
by or for the Atlantic Research Company, Comﬁittee to Save
Maine Yankee, Central Maine Power Company, or any other Maine
utility company.

Reponse to Paragraph No. 21. None.

Paragraph No. 22. All documents relating or incident to

your receipt of anything of value from, in whole or in part,

the Atlantic Résearcﬁ Company, Committee to Save Maine Yankee,
Central Maine Power Company, or any other Maine utility cohpany,
excluding those docuﬁents concerning the provision of utility
services to you, such as electricity and telephone service,
unless such services were provided to you for less than their
fair market value.

Response to Paragrarh No. 22. None.

Paragraph No. 23. All correspondence and all other

documents transmitted from you to the Atlant;c Research Company,
Committee to Save Maine Yankee, Central Maine Power Company,

or any other Maine utility company, excluding those documents
concerning the éfo#ision of utility services to you, such as
elect;icity.and telephone service, unless such services were
provided to you for less than their market value.

Response to Paragraph No. 23. The following documents

fall within the scope of this category:



-23-

Nos. 1-1878

- 1880-2010
2014-3262
3484-3826
3916-5030 .
5211-5728
6708-7352 -
7483-8702
9126-10,098

. 10,398-11,261
11,538-12,729

Paragraph No. 24. All correspondence and all other

documents received by you from the Atlantic Research Company,
Committee to Save Maine Yankee, Central Maine Power Company,
or any other Maine utility company, excluding those documents
concerning the provision of utility services to you, such as
electficity and telephone service, unless such services were
provided to }ou for less than fair market value.

. Response to Paragraph No. 24. The following documents

fall within the scope of this category:
_ Nos. 1-1878
e = .. 1880-2010 R
2014-3262
3483-3826
3916-5030

5211-5728

. e o —————— i panermo—
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6708-7352
7483-8702
9126-10,098
10,398-11,261
11,538-12,729

Paragraph No. 25. All correspondence and all other

documents transmitted by Ad-Media to you which mention, relate,
. |

or refer to any poll, opinion survey, or tracking study conducted!

or sponsored, in whole or in part, by or for the Atlantic

Research Company, Committee to Save Maine Yankee, Central Maine
Power Company, or any other Maine utility company. , i

Response to Paragraph No. 25. The following documents

fall within the scope of this category:
Nos. 3263-3483‘
3997-4000
4005-4010
4013-4016
4663-4673
5514-5519
7353-7482
9627 ‘ |

Paragraph No. 26. All correspondence and all other

documents transmitted by you to Ad-Media which mention, relate,

or refer to any poll, opinion survey, or tracking study conducted
or sponsored, in whole or in:part, by or for the Atlantic Research
Company, Committee to Save Maine Yankee, Central Maine Power f

Company, or any other Maine utility company.
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Response to Paragraph No. 26. The following documents

fall withih-£he scope of this'categéry:
Nos. 3263-3483 | o
3997-4600 |

4005-4010

4013-4016

| 4663-4673

5514-5519
7353-7482
9627

Paragraph No. 27. All correspondence and all other
docqments transmitted by you to 'a state officeholder, a‘federal
officehoider, a-stéte candidate, a federal candidate, or a
political party that mention, relate, or refer to any results
of a poll, opinion survey, or tracking study conducted or
sponsored, in whole or in part, by or for the Atlantic Reseaxch
Company, Committee toVSave Maine Yankee, Central Maine Power ;
Company, or any other Maine utility cémpany.

Response to Paragraph No. 27. None.

Paragraph No. 28. All correspondence and all other ;

documents transmitted by you to a state officeholder, a federal

officeholder, a s;ate candidate, a federal candidate, or a
politiéal party tﬁét mention, relate or refer to the Atlantic-
Research Company, Committee to Save Maine Yankee, Central Maine
Power Company, or any other Maine utility company.

Response to Paragraph No. 28. None. » :
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Paragraph No. 29. All correspondence and all other

documents‘réceiVed by you from a state officeholder, a federal
officeholder, a state candidate, a federal candidate, or a
political party that menfion, relate, or refér to any results
of a poll, opinion survey, or tracking study conducted or

sponsored, in whole or in part, by or for the Atlantic Research

Company, Committeee to Save Maine Yankee, Central Maine Power .
Company, or any other Maine utility company.

Response to Paragraph No. 29. None.

Paragraph No. 30. All correspondence and all other !

documents received by you from a state officeholder, a federal i
officeholder, a state candidate, a federal candidate, or a

political party that mention, relate, or refer to the Atlantic

.Research Company, Committee to Save Maine Yankee, Central Maine

Power Company, or any other Maine utility company.

Response to Paragraph No. 30. None. §

Patag;aph No. 31. All correspondence and all other

documents transmitted by you to Erwin W. Thurlow [sic] which
mention, relate, or refer to the use or receipt by a state

officeholder, a federal officeholder, a state candidate, a

federal candidate, or a political party of any results or data
from a poll, opinion survey, or tracking study sponsored or
conducFed, in whole or iﬂwpart, by or for the Atlantic Research
Company, Committee to Save Maine Yankee, Central Maine Power

Company, or any other Maine utility company.

Response to Paragraph No. 31. None.
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Paragraph No. 32. All correspondence and all other

documéhts‘réceived by you from Erwin W. Thurlow [sic] which
mention, relate, or refer to the use or receipf by a state
officeholder,.a federal 6fficeholder, a staté candidate,

a federal candidate, or a political pafty of any results or
data from a poll, dpinion survey, or tracking study sponsored
or conducted, in whole or in part, by or for the Atlantic
Research Company, Commiﬁtee to Save Maine Yankee, Central Maine

Power Company, or any other Maine utility company.

Response to Paragraph No. 32. None.

Paragraph No. 33. All cdrrespondence and all other

documents, not produced pursuant to another document request,
transmitted by you to Erwin W. Thurlow [sic].

Response to Paragraph No. 33. None.

Paragraph No. 34. All correspondence and all other

documents, not produced pursuant to another document request,
received by you from Erwin W. Thurlow [sic].

Response to Paragraph No. 34. None.

-~ Paragraph No. 35. All correspondence and all other

documents transmitted by you to any other person which mention,

relate or refer to the use or receipt by a state officeholder,

a federal officeholder, a state candidate, a federal candidate,‘

or a political party of any results or data from a poll,
opinion survey, or tracking study sponsored or conducted, in
whole or in pért, by or for the Atlantic Research Company,
Committee to Save Maine Yankee, Central Maine Power Company,

or any other Maine utility company. -

.
B
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Requnse to Paragraph No. 35. None.

Paragraph No. 36. All correspondence and all other

documents received by you from any other person to you which
mention, relate, or refer £o the use or receipt by a state
officeholder, a federal officeholder, a state candidate, a
federal candidate, or a political party of any results or data

from a poll, opinion survey, or tracking study sponsored or

conducted, in whole or in part, by or for the Atlantic Research

Company, Committee to Save Maine Yankee, Central Maine Power
Company, or any other Maine utility company.

Response to Paragraph No. 36. None.

Paragraph No. 37. All correspondence and all other

documents, not produced pursuant to another document request,.
relating or incident to the Atlantic Research Company,

Committee to Save Maine Yankee, Central Maine Power Company,

~or any other Maine utility company, excluding those documents

concerning the provision of utility services to you, such as
electricity and telephone service, unless such services were
provided to you for less than their fair market value.

Response to Paragraph No. 37. The following documents

fall within the scope of this category:
Nos. 1045-1427"
1687-1879
1884-2013
2498
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3775-3776
" 3827-3915
4205-4207
5093-5210
5729-6707 especiallf 5834, 5803, 5900, 5931, 5962,
5993, 6022, 6092, 6148, 6206,
6262, 6318, 6374, 6430, 6486,
6542, 6598, 6655
7232-7260
.87ll-8718
8727-8735
8738-8745
8748-8767
8773-9115 especially 8779, 8814, 8849, 8884, 8919,
8954, 8989, 9024, 9059, 9093
9677-9680
- 10,099-10,397 especially 10,102, 10,136, 10,169,
| 10,202, 10,235, 10,268,
10,301, 10,334, 10,367
11,394~11,537 especially 11,401, 11,416, 11,428,
| 11,494, 11,509, 11,524
12,738-12, 877

Paragraph No. 38. All correspondence and all other

documents, not produced pursuant to another document request,
relating or incident to those individuals who have served or

are serving as employees, agents, and directors of the Atlantic
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Research Company, Committee to Save Maine Yankee, Central
Maine Power'Company, or any other Maine utilitj company .

Response to Paragraph No. 38. None.

Paragraph No. 39. All documents relating'or incident to

the identity of the clients of your opinion survey activities or |

political consulting activities.

Response to Paragraph No. 39. This paragraph is, with

all due respect, unintelligible. If it seeks the identity
of Professor Potholm's utility company clients, that informationé
is already known to the Joint Committee and is directly or
indirectly reflected in virtually all of the documents which

have been produced. Conversely, to the extent that this
paragraph may seek the identity df non-utility company clients,

Professor Potholm respegtfully declines to produce any such

documents, on the ground that the information sought is

confidential and privileged, and lies beyond the scope of the

Joint Committee's investigatidn.

Paragraph No. 40. All documents relating or incident to

the diract or indirect use by a federal officeholder, a state

.officeholder, a state candidate, a federal candidate, a

political party, a Maine ballot question campaign, or the
Committee to Save Maine Yankee of any telephones owned, leased
or controlled by you other than any use for which you were paid

a fair market price..

Response to Paragraph No. 40. None.
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Paragraph No. 41. All documents relating or incident

to the direct or indirect use by a federal officehdlder, a
state officeholder, a state candidate, a federal candidate,
a political party/'a Maine ‘ballot question campaign, or the

Committee to Save Maine Yankee of home or office space owned,

leased, or controlled by you other than any use for which you .

were paid a fair market price. !

Response to Paragraph No. 41. None.

Paragraph No. 42. All documents relating or incident to

the direct or indirect use by a federal officeholder, a state

".officeholder, a state candidate, a federal candidate, a political;
party, a Maine ballot question éampaign, or the Committee to

Save Maine Yankee of any duplicating or printing equipment

owned, leased, or controlled by you other than any use for which

you-were paid a fair market price.

Respdnse to Paragraph No. 42. None. i

Paragraph No. 43. All documents relating or incident to

the direct or indirect use by a federal officeholder, a state
officeholder, a state candidate, a federal candidate, a political
party, a Maine ballot question campaign, or the Committee to

_ Save Maine Yankee of any data processing facilities, word

processing facilities, or other equipment owned, leased, or :

controlled by you other than any use for which you were paid
a fair market price.

Response to Paragraph No. 43. None.

Paragraph No. 44. All documents relating or incident

to the direct or indirect use by a federal officeholder, a state
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officeholder, a state candidate, a federal candidate, of your

-

opinion surveys services or political consulting services other

than those services for which you were paid a fair market price.

Response to Paragraph No. 44. None.

Paragraph No. 45. All documents relating or incident to

any debts or obligations that were or have been outstahding
for ovef thirty (30) days and that were incurred by a federal
officeholder, a state bfficéholder, a state candidate, a
federal candidate, a political party, a Maine ballot gquestion
campaign, or the Committee to Save Maine Yankee to you as a
result of services performed By you.

Response to Paragraph No. 45. If any such documents

existed, they would be confidential and privileged, and would
lie beyond the scope of the Joint Committee's investigation.
Without waiving his objection to this paragraph, however,
Professor Potholm voluntarily discloses that he has found no

such documents.

Paragraph No. 46. All documents relating or incident to

any expenditures or in-kind contributions made by you or on

behalf of a federal officeholder, a state officeholder, a state

candidate, a federal candidate, a political party, a Maine
political action committee, or other political committee,
including any contributions made to a Maine ballot question
campaign and to the Committee to Save Maine Yankee.

Response to Paragraph No. 46. None.
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Paragraph No. 47. All documents relating or incident to anf

cdntributions made by you to a federal officeholder, a state

officeholder, a state candidate, a federal candidate, a political

party, a Maine political action committee, or other political
committee, including any contributions made to a Maine ballot
question campaign and to the Committee to Save Maine Yankee.

Response to Paragraph No. 47. None.

Paragraph No. 48. All documents relating or incident to

your involvement in any way whatsoever with registration and

get-out-the-vote campaigns, partisan communications, political

committees and.any other electoral activities sponsored or .

B
)
t

conducted, in whole or in part, by the Atlantic Research Company,.

. Central Maine Power Company or any other Maine utility company.

Response to Paragraph No. 48. None.

Paragraph No. 49. .All documents relating or incident to

the solicitation, collection, or receipt of contributions to

each Maine political action committee established, administered,

or sponsored, in whole or in part, by Central Maine Power
Company or any cher Maine ﬁtility company .

Response to Paragraph No. 49. None.

‘Paragraph No. 50. All documents relating or incident to

any expenditures made by any Maine political action committee
established, administered, or sponsored, in whole or in part,
by Central Maine Power Company or any other Maine utility
company.

Response to Paragraph No. 50. None.
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Paragraph No. 51. All documents relating or incident

to any solicitation, collection, or donation of contributions

or in-kind contributions_by you on behalf of the Committee

to Save Maine Yankee.

Response to Paragraph No. 51. None.

DATED at Portland, Maine, this 27th day of August,

1984.

RICHARDSON, TYLER & TROUBH
465 Congress Street
Portland, Maine 04101

Todus uld

John S. Whitma#, Attorney for
Christian P. Potholm




- eetimne e o e

- ' Exhibit C

JOINT SELECT COMMITTEE TO INVESTIGATE PUBLIC UTILITIES

In mid-June, 1984 the Joint Select Committee to
in#estigate pﬁblic utilities issued to Command Research
a Request for Eroductiqn of Documents, containing numbered
paragraphs seekiné documehts in 60 specified categories.
The first 51 categories are idenfical to the numbeged
paragraphs of the earlier Request for Production of Documents
addressed to Christian.P. Potholm individually; Paragraphs
No. 52-60 are new.

Thé Response of Command Research to Paragraphs No.
1-20 aﬁd 22-51 is identical to the Response of Professor
Potholm, which is hereby incorporated by reference. The
Response of Command Research to Paragraphs No. 21 and 52-60

is as follows.
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4”faraqraph No. 21. All documents relating or incident

to any invoices for services or expenses sent or received by

you as a result of your participation in a poll, opinion

suryey, or tracking study conducted or sponsored, in ‘whole or
in part, by or for the Atlantic Research_Company, Committee
to Save Maine Yankee, Central Maine Power Company, or any

other Maine utility company.

Respynse to Paragraph No. 21 The folloWing documents

fall w1thin the scope of this category..A“

e e e W3 v Le 2PN

Nos. 12 730-12 737

Paragraph No. 52. All documents relating or incident to

your involvement in any way whatsoever w1th registration and

get-out the-vote campaigns, partisan communications, political

committees and any other electoral acthltleS sponsored or

- - o IS : .
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conducted, in whole or in part, by the Atlantic Research Company,f

-

Central Maine Power Company or any other Maine utility company .

Response to Paragraph No. 52. None.

Paragraph No. 53. All documents relating-or incident to

the solicitation, collection, or receipt of contributions to

each Maine political action committeepestablished, administered,

or sponsored, in whole or in part, by Central Maine Power
Company or any other Maine utility company.

Response to Paragrah No. 53. None.

Paragraph No. 54. All documents relating or incident to

any expenditures made by any Maine political action committee



established, administered, or éponsored, in whole or in part,
by Central Maine Power Company or any other Maine utility

COmMpany. - ° -7 - e Celien

-

Response to Parag;aph No. 54. None.

Paragraph No. 55. All documents relating or incident

to any solicitation, collection, or donation of contributions.
or in-kind contributions by you on behalf of the Committee to

Save Mgine Yapkee.-

Response to Paragraph No. 55. None.

'Paragragh-No. 56. All documents, not produced pursuant

to anpther document request, relating or incident to any
ﬁolicitation, collection, of donation of contributions by you
on behalf of any political committee, political.party, state
candidate, orAfederél candidate.

Response to Paragraph No. 56. If any such documents

existed, they would be confidential and privileged,.and would
lie bgyoqdythg scope of the Joint Committee's investigation.
Withqu“yqixégg_itgrquectians to this éaragraph, however,
Comménd Research voluntarily discloses that no such ddcuments

have been found.

. .- =-~Paragraph No. 57. -‘All documents relating or incident to

the Articles of Incorporation of Command Research or any

amendments thereto.

Jiaal .
-

Response to Paragraph No. 57. Command Research respectfully'

declines to produce these documents, on the ground that they

lie beyond the scope of the Joint Committee's investigat;on.
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Paragraph No. 58. All documents relating or incident

to the by-laws of Command Research or-any amendments thereto.

Response to Paragraph No. 58. Command Research

o
ard

respectfully declines to produce these documents, on the ground'

that they lie beyond the scope of the Joint Committee's

investigation.:

'A'Paragraph No. 59. All documents relating or incident to

the minutes of the Board of Directors of Command Research.

Response to Paragraph No. 59. Command Résearch

respectfully declines to produce these d0cuments, on the ground
that they.lie beyond the scope of the Joint Committee's
investigation, and on the further'ground that they are
confidential and priVileged | - . N

Paragraph No. 60. All documents, not produced pursuant

to another document request, relating or incident to the

corporate records of Command Research

Response to Paragraph No. 60. Command Research

Fe e se ma e

respectfully declines to produce these documents, on the ground
that they lie beyond the scope of the JOlnt Committee's
investigation, and on the further ground that they are

confidential and priVileged._

i B

DATED at Portland, Maine, this 27th day of August, 1984,

AAL——-
[
Shu S
John S. Whitmén, Attorney for
RICHARDSON, TYLER & TROUBH Command Research, Inc.

465 Congress Street
Portland, Maine 04101 _

e




Exhibit D

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES

RESPONSE OF CHRISTIAN POTHOLM TO SUBPOENA DUCES TECUM

NOW COMES Christian Potholm by his attorneys and, in

response to the subpoena duces tecum requiring him to produce

certain documents at the Legislative Post Office, State House,
Augusta, Maine at 1:00 P.M. on September 21, 1984, makes the
following responseé.

Subpoena =~ Paragraph No. 1. All documents or writings of

any kind relating or, incident to any poll, opinion survey, or
tracking study drafted or prepared, in whole or in part, by you
for clients other than Maine utility companies that contained a
question which ﬁeasured the respondents' approval or disapproval
of the pefformance of President Ronald Reagan.

Answer to Paragraph No. 1. Command Research is a private

company which provides polling and consulting services to its
clients on a confidential basis. Christian Potholm is the
principal officer of the company and directly involved in the
business of the Compény. The very existence of Command Research
depends upon the faith that its qiients ﬁave that peolling and
consulting information will be kept confidéhtial, not to be
released except with the prior approval of the client to those
persons whom the client selects. By contract with its clients,
Command Research and its principals are not permitted to release
any information wiﬁhout the prior approval of the client.
Several clients of Command Research-—aware of the scope of the

Committee's requests—have specifically objected to the



disclosure of informatiqn relating to their identity and polling
information collected and evaluatéd by Command Research for their
use. They not only disapprove of the requested disclosure but
have specifically requested that such information not be
disciosed. Such contract agreements are common within the
opihion survey industry and embody a common ethical standard
within that industry. The polls are the property of the client
and unauthorized identification of the client or rélease of
information concerning polling ac£ivities would violate the
client's contract and property rights. Unauthorized disclosure
of the identity of such clients—or the release of information
relating to work done for those clients—would expose Command
Research and ifs principals to lawsuité for breach of contract.
Neither Command Research nor its pfincipal, Christian Potholm,

-

gives away a client's polling data. Rather—in every

- instance—<Christian Potholm for Command Research has briefed

individuals and groups only at the request of the client who
commissioned the study. Polls developed for "non-utility
clients" have never been shared with "utility clients". Polls
generated during the course of working with "non-utility clients"
havé never been delivered to the utilities which are the subject
of this investigation; nor has any survey data éroduced on behalf
of "non-utility‘clients” been integrated into statistical or data
banks maintained by or on behalf of the "utility clients".

The scope of the requesf within this paragraph of the

subpoena duces tecum far. exceeds the subject matter or scope of

the Committee's authority and is, therefore, in direct violation

of Title 3 M.R.S.A. Section 412. And, while the subpoena duces

) -2-
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tecum commands the production of documents rather than the
testimony of a witness, we challenge the demands of the subpoena

duces tecum as not pertinent to the subject matter and scope of

the Cohmittee's investigation. As of the date of this response,
no legitimate showing of any relationship between the requested

. documents (previously requested in Paragraph No. 2 of the request
for production addressed to Christian P. Potholm) and the subject
matter and scope of.this investigation has been made.

The requested information is both privileged and proprietary
and its unauthorized disclosure would fatally prejudice Command
Research; with no shqwing whatever that the information sought is
within the scope or sﬁbject matter of the Committee's
investigation.

. .For these reasons,.and for the reasons previously‘assigned,
Christian Potholm respectfully declines to produce these

deccuments. .

Subkpoena - Paragraph ﬁo. 2. All documents or writings of
any kind relating or incideht to any poll, opinion survey, or
tracking study drafted or prepared, in whole or in part, by you
for clients other than Maine utility companies that contained a
question which measured the respondents' voting preferences with
respeét to the 1982 Maine U.Sl Senatorial election.

~* "‘Enswer to Paragraph No. 2. ‘Command Research is a private

company which provides polling and consulting services to its
clients on a confidential basis. Christian Potholm is the
principal officer of the company and directly involved in the
business of the Company. The very existence of Command Research

depends upon the faith that its clients have that polling and
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consulting information will be kept confidential, not to be
released except with the prior approval of the client to those
pe;spns_wgom the client selects. By contract with its clients,
Command Reéearch and its principals are not permitted to release
any information without the prior approvai of the client.
Several clients of Command Research——aware.of the scope of the
Committee's requests—have specifically objected to the
disclosure of information relating to their identityfand polling
information collected and evaluated by Command Research for their
use. They not only disapprove of the requested disclosure but
have specifically requested that such information not be
disclosed. Such cont?act agreements are common within the
opinion survey industry and embody a common ethical standard
within that industry. The polls are the property of the client
and unauthorized identification of the client or release of
informaticon concerning polling activities would violate the
client's contract and prcpriety righté. Unauthorized disclosure
of the identity of such clients—or the release of information
relating to work done for those clients—would expose Command
Research and its principals to lawsuits for breach of contract.
Neither Command Research nor its principal, Christian Potholm,
has ever given away a client's polling data. Rather—in every
instance—Christian Potholm for Command Research has bfiefed
individuals and groups only at the request of the client who
commissioned the study. Polls developed for "non-utility
clients" have never been shared with "utility clients". Polls
generated during the course of working with "non-utility clients"

have never been delivered to the utilities which are the subject
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of this investigation; nor have results of any survey data
produced on behalf of "non-utility clients" been integraﬁed into
statistical or data banks maintained by or on behalf of the
"utility clients".

The scope of the reqﬁestvwithin this paragraph of the

subpoena duces tecum far exceeds the subject matter and scope of

the Committee's authority and is, therefore, in direct violation

of Title 3 M.R.S.A. Section 412. And, while the subpoena duces

tecum commands the production of documents rather than the

~ testimony of a witness,'we challenge the demands of the subpoena

duces tecum as not pertinent to the subject matter or scope of
the Committee's invesﬁigation. -As of ﬁhe date of this response,
no showing of any rational relationship between the requested
documents (previoﬁsly requested in Paragraph No. 3 of the request
for production addressed to Christian P, Potholm) and the subject
matter and scope of this inQestigation has been made.

The requested infofmation is both privi;eged'and proprietary
and its unauthorized'disclosﬁre would fatally prejudice Command
Research; with no showing whatever that the information sought is
within the scope or subject matter of the Committee's

investigation.

For these reasons, and for the reasons previously assigned,
Christian Potholm respectfully-declines to produce these
documents.

Subpoena - Paragraph No. 3. All documents or writings of

any kind relating or incident to any poll, opinion survey, or
tracking study drafted or prepared, in whole or in part, by you

for clients other than Maine utility companies that contained a
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question which measured the respondents' approval or disapproval
of the performance of Maine Governor Joseph Brennan.

Answer to Paragraph No. 3. Command Research is a private

company which provides polling and consulting services to its
clients on a confidential basis. Christian Potholm is the
principal officer of the company and directly involved in the
business of the Company. The very exiétence of Command Research
depends upon the faith that its clients have that polling and
consulting information will be kept confidential, not to be
releasea except with the prior approval of the client to those
persons whom the client selects. By contract with its clients,
Command Research andAits principals are not permitted to release
any information without the prior approval of the client.
Several clients of Command Research-—aware of the scope of the
Committee's requests-—have specifically objected to the
disclosure of information relating to their identity andé polling
information collected and evaluated by Command Research for their
use, They not only disapprdve of the requested disclosure but
have specifically requested that such information not be
disclosed. Such contract agreements are common within the
opinion survey indﬁstty and embody a common ethical standard
within that industry. The polls are the property of the client
and unauthorized identification of the client or release of
information concerning polling activities would violate the
client's contract and property rights. Unauthorized disclosure
of the identity of such clients—or the release of information
relating to work done for those clients—would expose Command

Research and its principals to lawsuits for breach of contract.
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Neither Command Research nor its principal, Christian Potholm,
has ever given away a client's polling data. Rather—in every
instance—Christian Potholm for Command Research has briefed
individuals and groups only at the request of the client who
commissioned the study. Polls developed for "non-utility
clients" have never been shared with "utility clients". Polls
generated during the course of working witﬁ "non-utility clients"”
have never been delivered to the utilities which are the subject
of this investigation; nor have results of any survey data
produced on behalf of "non=-utility clients" been integrated into
statistical or data banks maintained by or on behalf of the
"utility clients". .

The scope of the request within this paragraph of -the

subpoena duces tecum far exceeds the subject matter and scope of

the Committee's authority and is, therefore, in direct violation

of . Title 3 M.R.S.A. Section 412. .And, while the subpcena duces

tecum commands the production of documents rather than the
testimony of a witness, we challenge the demands of the subpoena

duces tecum as not pertinent to the subject matter and scope of

~

the Committee's investigation. As of the date of this response;
no showing of a relationship between the requested documents
(previously requested in Paragraph No. 4 of the request for
production addressed to.Christian P. Potholm) and the subject
matter and scope of this investigation has been made.

The requested information is both privileged and proprietary
"and its unauthorized disclosure would fatally prejudice Command
Research; with no showing whatever that the information sought is
within the scope or subject matter of the Committee's

investigation.



For these reasons, and for the reasons'previously ‘assigned,
Christian Potholm respectfully declines to produce these
documents.

Subpoena - Paragraph No. 4. All documents or writings of

any kind relating or incident to any poll, opinion survey, or
tracking study drafted or prepagéd, in whole or in part, by you
for clients other than Maine utility companies that céntained a
guestion which measured the respondents' voting preférences with

respect to the 1982 Maine gubernatorial election.

Answer to Paragraph No. 4. Command Research is a private

company which provides polling and consulting services to its
clients on a confidéntial basis. Christian Potholm is the
principal officer of the company and directly involvgd in the
business of the Company. The very existence ¢f Command Research
depends~upon the faith tha; its clients have that polling and
consulting information will be kept confidential, not to be
released except with the prior approval of the client to those
persons whom the client selects. By contract with its clients,
Command Research and its principals are not permitted to release
any information witﬁout the,prior-approval of the client.
Several clients of Command Research—aware of the scope of the
Committee's requests—have specifically objected to the
disclosure of information relating to their identity and polling
information collected and evaluated by Command Research for their
use. They not only disapprove of the requested disclosure but
have specifically requested that such information not be
disclosed. Such contract agreements are common within the

opinion survey industry and embody a common ethical standard
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within that industry. The polls are the property of the client
and unauthorized identificgtion of the client or rele;se of
information concerﬁing polling activities would violate the
client's contract and property rights. Unauthorized disclosure
of the identity of such clients—or the release of information
relating to work done for those clients—would expose Command
_Research and its principals to lawsuits for breach of contract.
Neither Command Research nor its principal, Christian Potholm,
has ever given away a client's polling data. Rather—in every
instance—Christian Potholm for Command Research has briefed
individuals and groups only at the request of the client who
commissioned the study.

The scope of the request within this péragraph of the

subpoena duces tecum far exceeds the subject matter ané sccpe of

the Committee's authority and is, therefore, in direct violation

of Title 3 M.R.S.A. Section 412. And, while the éubgoena duces

tecum cocmmands the production of documents rather than the

testimony of a witness, we challenge the demands of the subpoena

duces tecum as not pertinent to the subject matter or scope of
the Committee's investigation. As of the date of this response,
no showing of any relationship between the requested documents
(previously requested in Paragraph No. 5 of the request for
production addressed to.Christian P. Potholm) and the subject
matter and scope of this investigation has been made.

The requested informaticn is both privileged and proprietary
<and its unauthorized disclosure would fatally prejudice Command
Research; with no showing whatever that the information sought is

within the scope or subject matter of the Committee's

investigation.



For these reasons, and for the reasons previously assigned,
Christian Potholm respectfully declines to produce these
documents.

Subpoena - Paragraph No. 5. All checks, account ledgers,

check stubs and all other documents relating or incident to your
accounts payable and accounts receivable accruing as a result of
your participation in any peoll, opinion survey or tracking study
conducted or Sponsored, in whole or in part, by or for the
Atlantic Research Company, Committee to Save Maine Yankee,
Central Maine’Power Company, or any other Maine utility coﬁpany.

Answer to Paragraph No. 5. Without waiving our objection to

the prcduction of these documents on the grounds that they
contain confidential and pfoprietary information which is
privilegeé from discovery, and cn the further grcund that the
information sought lies beyond the subject matter and scope of
the Joint Committee's investigation, we have already provided a
further response to Paragraph No. 20 of the request for
production of documents addressed to Christian Potholm. 1In
response to Paragraph 5 of the éubpoena, we produce a copy of the
further response to request'fdf production No. 20 and do so
without waiving our objections as previously stated.

Subpoena - Paragraph No. 6. All documents or writings of

any kind relating or incident to the identity of the non-utility
company clients of your opinion survey activities or political
consulting activities.

Answer to Paragraph No. 6. Paragraph 6 of the subpoena

duces tecum addressed to Christian Potholm is, apparently, a copy

of Paragraph No. 39 of the request for production of documents
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addressed to Christian P. Potholm. The request remains
unintelligible. To the extent that this paragraph may be
interpreted as seeking the identity of non-utility company
clients, Christian Potholm respectfully declines to produce any
such docuﬁents and incorpérates by reference his response to
Paragraph No. 1 of this subpoena.

Subpoena - Paragraph No. 7. All documents or writings of

any kind relating or incident to any debts or obligations that

were or have been outstanding for over thirty (30) days and that
were incurred by a federal officeholder, a‘state officeholder, a
state candidate, a federal candidate, a political party, a Maine

ballot question campaign, or the Committee to Save Maine Yankee

to you as a result of services performed by you.

Answer to Paragraph No. 7. Christian Potholm on behalf of
Command Research continues to maintain that if any such documents
exist, they é:e gqnfidentiai and privileged and lie well beyond
the sccpe of the Joint Coﬁmittee's authorized investigation. As
the result of counsel inadvertence, we failed to identify two
documents which arguably fall within the scope of the request but
are clearly beyond the subject matter and scope of the
investigation and, therefore, in violation of Title 3 M.R.S.A.
Section 412, The documents in the possession of Christianb
Potholm's counsel do not relate to any dealings between Command
Research and/or Christian Potholm and Atlantic Research Company,
Committee to Save Maine Yankee, Central Maine Power Company, or
any other Maine utility company. As of the date of this

response, no rational connection has been suggested between these
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documents and the subject matter and .scope of the investigation.

We therefore decline to produce these two documents.

DATED at Portland, Maine, this 19th day of September, 1984.

/"!, «" ! // 7
a'\;}/’///L’ﬁ’ I3 4 W{//f L’ {/

Harrlson L, Rlchardson
..1

! T 5. 1L

John S. Whitman

Attorneys for
Christian P. Potholm
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Exhibit E

r JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES

RESPONSE OF CHRISTIAN POTHOLM TO SUBPOENA DUCES TECUM

NOW COMES Christian Potholm, President, Command Research, by -

his attorﬁeys and, in response to thé subpoena duces tecum
requiring hiﬁ toiproduce certain documents at the Legislétive
Post Office, State House, Augusta, Maine at 1:00 P.M. on
September 21, 1984, makes the following responses.

Subpoena - Paragraph No. 1. All documénts or writings of

any kind relating or incident to any poll, opinion survey, or
tracking study draféed or prepared, in whole or in part, b& you
for clients other than Maine utility companies that contained a
‘{’ guestion which measured theqrespondents' approval or disapproval
of the performancé of President Ronald Reagan. '

Answer to Paragraph No. 1. Command Research is a private

company which provides polling and consulting services to its
clients on a confidential basié. Christian Potholm is the
principal officer of the company and directly involved in the
business of the Company. The very existence of Command Research
depends upon the faith that its clients have that polling and
consulting information will be kept confidential, not to be
relegsed except with the prior~approval of'the client to those
persons whom the client selects. By contract with its clients,
Command Research and its principals are not permitted to release
.any information without the prior approval of the client.

Several clients of Command Research—aware of the scope of the



4T

pommittee;s requests—have specifically objected to the
disclosure of information relating to their identity and polling
information collected and evaluated by Command Research for their
use. They not only disapprove of the requested disclosure but
have specifically requested that such information not be
disclosed. Such contract agreements are common within the
opinion survey industry and embody a common ethical standard
within that industry. The polls are the property of the client
and unauthorized identification of the client or release of
information concerning polling activities would violate the
client's contract and property rights. Unauthorized disclosure
of the identity of such clients—or the release of information

relating to work done for those clients—would expose Command

Research and its principals to lawsuits for breach of contract.

. Neither Command Research nor its principal, Christian Potholm,

gives away a client's polling daté. Rather—in every
instance—Christian Potholm for Command Research has briefed
individuals and groups only at the request of the client who
commissioned the study. Polls developed for "non-utility
clients" have never been shared with "utility clients". Polls
generated during the course of working with "non-utility clients"
have never been delivered to tﬁe utilities which are the subject

of this investigation; nor have results of any survey data

'produced on behalf of "non-utility clients" been integrated into

statistical or data banks maintained by or on behalf of the

"utility clients".

——

The scope of the request within this paragraph of the

subpoena duces tecum far exceeds thg subject matter or scope of
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the Committee's authority and is, therefore, in direct violation

of Title 3 M.R.S.A. Section 412. And, while the subpoena duces

tecum commands the production of documents rather than the
testimony of a witness, we challenge the demands of the subpoena

duces tecum as not pertinent to the subject matter or scope of

the Committee's investigation. As of the date of this response,
no legitimate showing of any relationship between the requested
‘documents (previously requested in Paragraph No. 2 of the request
for production addressed to Christian P. Potholm)-aﬁd the subject
matter and scope of this investigation has been made. .
- The requested information is both privilegéd and proprietary
and its unauthorizea~disclosure would fatally prejudice Command
Research; with no showing whatever that the ipformation'sought is
within the scope or.subject matter of the Committee's -
investigation.

| For these reasons, aﬁd for the reasons previously assigned,

Christian Potholm respectfully declines to produce these

documents.

Subpoena - Paragraph No. 2. All documents or writings of

any kind relating or incident to any poll, opinion survey, or
tracking study drafted or prepared, in whole or in part, by you
fpr clients other than Maine ufility companies that contained a
guestion which measured the respondents' voting preferences with
respect to the 1982 Maine U.S. Senatorial election.

Answer to Paragraph No. 2. Command Research is a private

company which provides polling and consulting services to its
clients on a confidential basis. Christian Potholm is the

principal officer of the company and directly involved in the

-3=



business of the Company. The very exisfence of Command Research
depends upon the faith that its clients have that polling and
consulting information will be kept confidential, not to be
released except with the prior approval of the client to those
persons whom the client selects. By contract with.its clients,
Command Research and its principals are not permitted to release
any information without the prior approval of the client.
Several clients of Command Research—aware of the scope of the «:
Committee's requests—have specifically objectéd to the
disclosure of information relating to their identity and polliné
information collected and evaluated by Command Research for their
use. They not only'disapprove of the requested disclosure but
have specifically requested that such information not be
disclosed. ‘Such contract.agreements are common within the
opinion survey industry andfembody a common ethical standard
within that industry. The.polls are the property of the client
and unauthorized identificatiOn of the client or release of
information concerning polling activities would violate the
client's contract and propriety rights. Unauthorized disclosure
of the identity of such clients—or the release of information
relating to work done for those clients—would expose Command
Research and its principals tollawsuits for breach of contract.
Neither Command Research nor itg principal, Christian Potholm,
gives away a client's polling data. Rather—in every
instance—Christian Potholm for Command Research has briefed
individuals and groups only at the request of the client who
commissioned the study. Polls developed for "non-utility

clients" have never been shared with "utility clients". Polls
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generated during the course of working Qith "non-utility clients”
have never been delivered to the utilities which are the subject
of this investigation; nor have results of any survey data
produced on behalf of "non-utility clients" been integrated into
‘statistical or data banks maintained by or on behalf of the
"utility clients". |

The scope of ﬁhe request within this paragraéh of the

subpoena duces tecum far exceeds the subject matter and scope of

the Committee's authority and is, therefore, in direct violation

of Title 3 M.R.S.A. Section 412, And, while the subpoena duces

tecum commands the production of documents rather than the
testimony of a witnéss; we challenge the demands of the subpoena

duces tecum as not pertinent to the subject matter or scope of

the Committee's’investigation. As of the date of this response,
no showing of any rational relationship between the requested
documents (previously requested in Paragraph No. 3 of the request
for production addressed to Christian P. Pothoim) and the subject
matter and scope of this investigation has been made.

-The requested information is both privileged‘and proprietary
and its unauthorized disclosure would fatally prejudice Command
Research; with no showing whatever that the information sought is
within the‘scope or subject matter of the Committee's
~inve$tigation; CewafTI0 LCE LoD DIZILICLOC. Ciol oo T Lol

For these reasons, and for the reasons previously assigned,
Christian Potholm respéctfully declines to produce these
documents.

Subpoena - Paragraph No. 3. All documents or writings of

any kind relating or incident to any poll, opinion survey, or

-5=



tracking study drafted or prepared, in Qhole or in part, by you
for clients other than Maine utility companies that contained a
question which measured the respondents' approval or disapproval
of the performance of Maine Governor Joseph Brennan. ’

Answer to Paragraph No. 3. Command Research is a private

company which provides polling and consulting services to its
élients on a confidential basis. Christian Potholm is the
principal officer of the company and directly involved in the
business of the Company. The very existence of Command Research
depends upon the faith that its‘clients have that polling and '
consulting information will be kept confidential, not to be
released except with the prior approval of the client to thoSe
persons whom the client selects. By contract with its clieﬁts,
Command Research and its principals are not permitted to'releése
any information without the prior approval of the client.
Several clients of Command Research—aware of the scope of the
Committee's requests—have specifically objected to the
disclo;ure of information relating to their identity and polling
information céllected and evaluated b& Command Research for their
use. They not only disapprove of the requested disclosure but
have specifically requested that such information not be
disclosed. Such contract agreements are common within the
opinion survey industry and embody a common ethical standard
within that industry. The polls are the property of the client
and unauthorized identification of the client or release of
information concerning polling activities would violate the
cliené's contract and property rights. Unauthorized disclosure

of the identity of such clients—or the release of information
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relating to work done for those clients—;wo&ld expose Command
Research and its principals to lawsuits for breach of contract.
Neither Command Research nor its principal, Christian Potholm,
gives away a client's polling data. Rather—in every
instance—Christian: Potholm for Command Research has briefed
individuals and groups only at the request of the client who
commissioned the study. Polls developed for "non-utility
clients" have never been shared with "utility clients”. Polls
generated during the course of working with "non-utility clients"”
have never been delivered to the utilities which are the subjecf
of this investigation; nor have results of any survey data
produced on behalf 6% "non-utility clients"” beén integrated into
statistical or data banks maintained by or on behalf of the
"utility clients". . . |

The scope of the request within this paragraph of the

subpoena duces tecum far exceeds the subject matter and scope of

the Committee's authority and is, therefore, in direct violation

of Title 3 M.R.S.A. Section 412. And, while the subpoena duces

tecum commands the production of documents rather than the

testimony of a witness, we challenge the demands of the subgoena'

duces tecum as not pertihent to the subject matter in scope of
the Committee's investigation. ‘As of the date of this response,
no showing of a relationship between the requested docuﬁen;s
(previously requested in Paragraph No. 4 of the request for
production addressed to Christian P. Potholm) and the subject

matter and scope of this investigation has been made.

¢

The requested information is both privileged and proprietary

and its unauthorized disclosure would fatally prejudice Command
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Research; with no showing whatever that.the information sought is
within the scope or subject matter of the Committee's
investigation.

For these reasons, and for the reasons previously assigned,
Christian Potholm respectfully declines to produce these
documents.

Subpoena - Paragraph No. 4. All documents or writings of

any kind relating or incident to‘any poll, opinion survey, or
tracking study drafted or prepared, in whole or in part, by you
for clients other than Maine utility companies that contained a.
question which measured the respondents' voting preferences with
respect to the 1982 Maine gubernatorial election.

Answer to Paragraph No. 4. Command Research is a private

company which provides polling and coqsulting services to its
clients on a’confidential basis. Christian Potholm is the
principal officer of the cbmpany ana directly involved in the
business of the Company. The very existence of Command Research
depends upon the faith that its clients have that polling and
consultiné information will be kept confidential, not to be
released except with the prior approval of the client to those
persons whom the client selects. By contract with its clients,
Command Research and its principals are not permitted to release
any information without the prior approval of the client.
Several clients of Command Research—aware of the scope of the
Committee's requests—have specifically objected to the
disclosure of information relating to their identity and polliné

information collected and evaluated by Command Research for their

use. They not only disapprove of the requested disclosure but
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have specifically requested that such information not be
disclosed. Such contract agreements are common within the
opinion sufvéy industry and embody a common ethical standard
within that industry. The polls are the property of the client
and unauthorized identification of the client or release of
information concerning polling activities would violate the
client's contract and property rights. Unauthorized disclosure
of the‘ideﬁfity of such clients—or the release of information
relating to work done for those clients—would expose Command
Research and its‘principals to lawsuits for breach of contract.
Neither Command Research nor its principal, Christian Potholm,
gives away a client;s polling'daté.-“Rather——in every
instance—jchristianVEotholm for Command Research has briefe@
individuals and groups only at the request Qf‘the client who
commissioned the study.

The scope of the reqﬁest within this paragraph of the

subpoena duces tecum far exceeds the subject matter and scope of

the Committee's authority and is, therefore, in direct violation

of Title 3 M.R.S.A. Section 412. And, while the subpoena duces
tecum commands the production of documents rather than the
testimony of a witness, we challenge the demands of the subpoena

duces tecum as not pertinent to the subject matter or scope of

the Commiﬁtee's investigation. ,As of the date of tpisﬂggspogse,_
no showing of any relationship between the requested documents
(previously requested in Paragraph No. 5 of the request for

production addressed to Christian P. Potholm) and the subject

matter and scope of this investigation has been made.



The requested information is both privileged and proprietary
and its unauthorized disclosure would fatally prejudice Command
R;search; with no showing whatever that the information sought is
within the scope or subject matter of the Committee's
investigation.

For these reasons, and for the reasons previously assigned,
Christian Pdtholm respectfully declines to produce these

documents.

Subpoena - Paragraph No. 5. All checks, account ledgers,

check stubs and all other documents relating or incident to youf
accounts payable and accounts receivable accruing as a result of
your participation in any poll, opinion survey or tracking study
conducted or sponsored, in whole or in part, by or for the .
Atlantic Research Company, Committee to Save Mainé Yankee,
Central Maine Power Company, or any other Maine utility company.

'Answer to Paragraph No. 5. Without waiving our objection to

the production of these documents on the grounds that they
contain confidential and ptoprietary information which is
privileged from discovery, and on the further ground that the
information sought lies beyond the subject matter and scope of
the Joint Committee's investigation, we have alreédy provided a
furfher response to Paragraph No. 20 of the request for
production of documents addressed to Christian Potholm. In
response to Paragraph 5 of the subpoena, we produce a copy of the
further response to request for production No. 20 and do so
without'waiving our objections as previously stated.

Subpoena ~ Paragraph No. 6. All documents or writings of

any kind relating or incident to the identity of the non-utility
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company clients of your opinion survey activities or political

consulting activities.

Answer to Paragraph No. 6. Paragraph 6 of the subpoena

duces tecum addressed to Christian Potholm is, apparently, a copy

of Paragraph No. 39 of the request for production of documents
addressed to Chrisﬁian P.VPotholm. The request remains
uninteiligible. To the extent that this paragraph may be
interpreted as seeking the identity of non-utility' company
clients, Christian Potholm réspectfully declines to produce any
such documents'and incorporates by reference his response to ‘
Paragraph No. 1 of. .this subpoena. .- .. . -

Subpoena - Paragraph No. 7. All documents or writings of

any kind relating or incident to any debts or obligations that
were or ﬁave been outstanding for over thirty (30) days and that
were incurred by a federal officeholder, a state officeholder, a
state qgndidatghmq_f§4g;ai candidate, a political party, a Maine
ballot question campaign, or theACommittée to Save Maine Yankee
to you as a result of services performed by you.

Answer to Paragraph No. 7. Christian Potholm on behalf of

Command Research continues to maintain that if any such documents
exist, they are confidential and privileged and lie well beyond
theiécope of the Joint Committee's authorized investigation. As
the result of cpunsel<inédvertence,.we“failédnto~identify‘twd
documents which arguably fall within the scope of the request but
are clearly beyond the subject matter and scope of the
investigation and, therefore, in violation of Title 3 M.R.S.A.
Section 412. The documents in the possession of Christian

Potholm's counsel do not relate to any dealings between Command
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Research and/or Christian’Potholm and Atlantic Research Company,
Committee to Save Maine Yankee, Central Maine Power Company, or
any other Maine utility company. As of the date of this
response, no rational connection has been suggested between these
documents and the subject matter and scope of the investigation.
We therefore decline to produce these two documents.

Subpoena - Paragraph No. 8. All documents or writings of

any kind not produced pursuant to another document request,

relating or incident to any soliciation (sic), collection or

donation of contributions by you on behalf of any political
committee, political party, state candidate, or federal
candidate.

Answer to Paragraph No. 8. Paragraph 8 of the subpoena

duces tecum addressed to Christian Potholm is, apparently, a copy

of Paragraph No. 39 of the. request fo; production of documents
addressed to Christian P. Potholm. The request remains
unintelligible. To the extént that this paragraph may be
interpreted as seeking the identity of non-utility company

clients, Christian Potholm respectfully declines to produce any

-such documents and incorporates by reference his response to

Paragraph No. 1 of this subpoena.

Subpoena - Paragraph No. 9. All documents or writings of

any kind relating or incident to the Articles of Incorporation of
Command Research or any amendments thereto.

Answer to Paragraph No. 9. Command Research has previously

produced this information.

" Subpoena - Paragraph No. 10. All documents or writings of

any kind relating or incident to the by-laws of Command Research

or any amendments thereto.
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Answer to Paragraph No. 10. Command Research has previously

produced this information.

Subpoena - Paragraph No. 11. All documents or writings of

any kind relating or incident to the minutes of the Board of
Directors of Command Research.

Answer to Paragraph No. 1ll. This information has previously

been produced.

Subpoena'- Paragraph No. 12, All documents or writings of

any kind not produced pursuant to another document request,
relating or incident to the corporate records of Command
Research,

" Answer to Paragraph No. 12. Command Research is a private

company which provides polling and consulting services to its
gl@gqt§ qn_aAconfidential basis.: Christian Potholm is the
principal officer of the.company and directly-involved in the
business of the Coﬁpany. The very existence of Command Research
depends upon the faith that its clients have that polling and
consulting information will be kept confidential,.not to be
released excépt with the prior approval of the client to those
persons whom the client selects. By contract with its-clients,
Command Research and its principals are not permitted to release
any'informatipn without the.pr;or approval of the client.
Several clients of Command Research-—aware of the scope of the
Committee's fequests——have specifically objected to the
disclosure of information relating to their identity and polling
information collected and evaluated by Command Research for their
use. They not only disapprove of the requested disclosure but

have specifically requested that such information not be
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disclosed. Such contract agreements are common within the
opinion survey industry and embody a common ethical standard
within that industry. The polls are the property of the client
and unauthorized identification of the client or release of
information concerning polling activities would violate the
client's contract and propriety rights. Unauthorized disclosure
of the identity of such clients—or the release of information
relating to work done for those clients——wouid expose Command
Research and its principals to lawsuits for breach of contract.
Neither Command Research nor its principal, Christian Potholm,
gives away a client's polling data. Rather—in every
instance——Christian.Potholm for Command Research has briefed
individuals and groups only at the request of the client who
commissioned the study.

The scope of the request within this paragraph of the

subpoena duces tecum far exceeds the subject matter and scope of

the Committee's authority and is, therefore, in direct violation
of Title 3 M.R.S.A. Section 412.

While Paragraph 12 of the subpoena duces tecum calls for the

production of documents rather than the testimony of a witness,
we challenge the demands of Paragraph No. 12 as being not
pertinent to the subject matter and scope of the investigation.
As of the date of this response, no showing, of any rational
relationship between the requested documents and the subject
matter and scope of the investigation has been made.

The requested information is both privileged and proprietary
with no showing whatever that the requested information is within

the scope or subject matter of the Committee's authorized

-14-



investigation. Command Research—a small company which relies on

its ability to underbid its large competitors and yet produce

-

reliable information—would be fatally prejudiced by disclosure

of confidential materials relating to pricing structure, methods
and techniques of polling and other information about the
operation of Command Research. The disclosure 6¢f such

information would serve no legitimate purposes of this

investigation.

DATED at Portland, Maine, this 19th day of September, 1984.

g m/mw

ffrlsdn 'L Richardson

/ZZS?%L“

e e John S. Whitman

Attorneys for
Christian P. Potholm
President, Command Research
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Exhibit E-

AFFIDAVIT OF CHRISTIAN P. POTHOLM

Christian P. Potholm, after being first duly sworn,

on his oath says:

1.

I am President and principal operating officer of Command
Research and make the statements in the following Affi-
davit on the basis of my own personal knowledge.

Command Research is a private company which provides
polling and consulting services to its clients on a
confidential basis. The continued existence of Command
Research as a corporation engaged in polling operations
depends on the continued and justifiable faith that

its clients have that Command Research will treat its
findings as confidential. The confidentiality of polling
data generated by Command Research is the specific subjecct
of a contractual understanding between Command Research
and each of its clients( past and present. For exampile,
document No. 95 produced by Save Maine Yankee is a ﬁgmg:

randum of Understanding dated August 15, 1982 signed

by Christian P. Potholm, President, Command Research

and John S. Menario on behalf of Save Maine Yankee Commit-

tee. Paragraph 4 of that contract - typical of the con-
tract brovisions existing, and which have existed, betweéﬁ
Command Research and its clients - obligates Command
Research not to "release any data without the prior

approval" of the client.

1



Polls developed for "non-utility clients" have never
beenvshared with "utility clients". Polls generated

during the course of working with "non-utility clients"”
have never been delivered to the utilities which arse

the subject of this investigation.

During the course of the development of Atlantic Research,‘
Central Maine Power Company, using its own eguipment

and personnel, developed its own data base and computer
programs for that effort. No information generated by
Command Research on behalf of its clients was included
within the data base and computer program estavblishod

at Central Maine Power Company.

Command Research is a relatively small company in competi-
tion with large polling organizations and survives by
virtue of its ability to consistently underbid its large
competitors and produce demonstrably reliable polling
data. The ability of Command Research to operate in

this fashion depehds upon i£s use of techniques and
methods which are proprietary and priviieged. The inter-
view methods themselves are proprietary and proceed

on assurances of confidentiality to the persons conducting
the interviews as well as those responding. The integrity
of the interviewing process and the contfidentiality

of the responses are central to the continued successful

existence of Command Research.
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Exhibit F

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES

By way of further response to the Request for Production

of Documents addressed to Christian P. Potholm we respond:

Paragraph No. 20. All checks, account ledgers, check

stubs and all other documents relating or incident to your
accounts payable and your accounts receivable accruing as
a result of your participation in any poll, opinion survey,
or tracking study conducted or sponsored, in wholé or in
part, by or for the Atlantic Research Company, Committee
to Save Maine Yankeé, Central Maine Power Company, Or any
other Maine utility company.

Response to Paragraph No. 20. Without waiving our objec-

tion to this~request as set forth in the initial response
to paragraph No. 20, Christian Potholm responds by indicating
that the fiscal year of Command Research is May 1 to April
30 of each‘year. For the yeérs indicated, payments from
Atlantic Résearch Compan&, Committee to Save Maine Yankee,
Central Maine Power Coﬁpany, or any other Maine utility
company were as follows:
-ké) 1980/1981
Central Maine Power Company - $5,000 - Document

No. 13,037
Save Maine Yankee - $36,100 - Document No. 13,038

(b) 1981/1982

Central Maine Power Company - $4,000 - July 30,
1981 - Document No. 13,039



.o

(c)

(d)

New England Telephone Company - $8,700 - September
23, 1981 - Document Nos. 13,040 and 13,041

New England Telephone Company - $8,700 - October
20, 1981 - $8,700 - Document No. 13,042

Central Maine Power Company - $18,600 - December
16, 1981 - Document No. 13,043

Central Maine Power Company - $6,000 - February

8, 1982 - Document No. 13,044

1982/1983

Central Maine Power Company - $4,000 - May 26,
1982 - Document No. 13,045

New England Telephone Company - $8,600 - August
9, 1982 - Document Nos. 13,046 and 13,047
Atlantic Research - $3,102.20 - August 30, 1982
- Document "No. 13,048

Save Maine Yankee - $9,000 - August 30, 1982 -
Document No. 13,049 :

New England Telephone Company - $8,600 - September
3, 1982 -~ Document No. 13,050

Save Maine Yankee - $6,500 - September 13, 1982
- Document No. 13,051

Save Maine Yankee - $9,000 - October 4, 1982 -
Document No. 13,052

Save Maine Yankee - $5,000 - October 12, 1982

- Document No. 13,053

Central Maine Power Company - $6,000 - November
12, 1982 - Document No. 13,054

New England Telephone Company - $8,600 -~ January
7, 1983 - Document No. 13,055

Central Maine Power Company - $3,000 - Febuary
7, 1983 - Document Nos. 13,056 and 13,057

1983/1984

New England Telephone Company - $2,195 - May 3,
1983 -~ Document No. 13,058

Central Maine Power Company - $7,000 - August

24, 1983 - Document Nos. 13,059 and 13,060

'‘New England Telephone Company (Invoice) - $2,195
- March 1, 1983 - Document No. 12,731 (previously
produced in response to another request)

By way of further information, it should be pointed

out that there was a reimbursement from Command
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Réseérqh‘to Central Maine Power on account of

jan aiié;ed.o§ér;aymeﬁt fof cbnsulting services.

This reimbursément is reflected in records previous-
ly produced as documents numbered 12,730 and 12,732,

Please see documents numbered 13,061 and 13,062

attached.

Paragraph No. 45. All documents relating or incident
to any debts or pbligations that were or have been outstanding
for over thi;ﬁ¥>1305‘da§s-énd that were incurred by a federal
officerholder, a state officeholder, a state candidate,
a federal candidate, a political party, a Maine Ballot question
campaign, or the Committee to Save Maine Yankee to you as
a result of serviée; performed by you. J

Response to Paragraph No. 45. Any such documents which

do exist a?e confidential and privileged and would lie beyond
the scope of the Joint Committee's investigation. As the
result of éouﬁsel inad&ertence, the previous response to
paragraph No{"45 indicated that there were no such documents.

We correct that by indicating that there are two documents

totally unrelated to services performed for Atlantic Research
Company, Committee to Save Maine Yankee, Central Maine Power
Company or any other Maine utility company, and we decline

to produce them.




L
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DATED at Portland, Maine, this thh};Py of September, 1984.

Ol £ dlih

John S. Whitman/
Attorneys for Christian
P. Potholm




i , 4 Exhibit G

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES

By way of further response to the request for production
of documents addressed to Command Research, and as part
of a continuing effort.to comply with the Committee's legiti-
mate requests for information, we provide further responses
to numbered paragraphs numbered 45, 57, 58 and 59.

Paragraph No. 45. All documents relating or incident

to any debts or obligatiohs that were or have been outstanding
for over thirty (30) days and that were incurred by a federal
officerholder, a state officeholder, a state candidate,

a federal candidate, a political party, a Maine ballot ques-
tion campaign, or the Committee to Save Maine Yankee to

you as.a result of services performed by you.

Response to Paragraph No. 45. Any such documents which

do exist are confidential and privileged and would lie beyond
the scope of the Joint Committee's investigation. As the
result of counsel inadvertence, the previous response to
paragraph No. 45 indicated that there were no such décuments.
We correct that by indicating that there are two doéuments
totally unrelated to services performed for Atlantic Research
Company, Committee to Save Maine Yankee, Central Maine Power
Company or any other Maine utility company, and we decline

to produce them.

Paragraph No. 57. All documents relating or incident

to the Articles of Incorporation of Command Research or

any amendments thereto.



Response to Paragraph No. 57. Without waiving the objec-

tions previously noted, we attach hereto documents numbered

13,063 through 13,105 representing: the Certificate of Clerk

dated September 13, 1984 (No. 13,063); Corporate Minutes

from May 13, 1980 through May 1, 1984 (Nos. 13,064 to 13,094);
Annual Reports for the years 1981, 1982 and 1983A(No. 13,095
to 13,100); the Corporate By-Laws (No. 31,101 to 13,104f;

and a letter to the Secretary of State dated November 14,

1980 concerning the corporate activities at Command Research

(No. 13,105).

Paragraph No. 58. All documents reiating or incident

to the by-laws of Command Research or any amendments thereto.

Response to Paragraph No. 58. See the response to Para-

graph No. 57.

Paragraph No. 59. All documents relating or incident

toc the minutes of the Board of Directors of Command Research,

Response to Paragraph No. 59. See the response to

Paragraph No. 57.

1984.
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r

DATED at Portland, Maine, this 19th day of September,
s

// L y
Mitoon  JLgdéiide—.

girrison L. Ri¥chardson

A
Sloe £ 4l

John S. Whitman / .
Attorneys for Christian P.
Potholm




STATE OF MAINE
KENNEBEC, ss.

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES, a
duly authorized Joint Committee
of the Maine Legislature

V.

CHRISTIAN P. POTHOLM
Town of Harpswell, County of
Cumberland, State of Maine

and

COMMAND RESEARCH, a Maine
Corporation with a principal
place of business at Brunswick,
County of Cumberland,

State of Maine

Pursuant to Title 3 § 165

SUPERIOR COURT
Civil Action

Docket No. CV84-43

ocr 13 oy

ORDER

N N N S S S Sl S St S e v et e ar

(7) of M.R.S.A., it is hereby

ORDERED that Christian P. Potholm individually and in his
capacity as a principal of Command Research shall appear before
the Joint Select Committee to Investigate Public Utilities in
Augusta, County of Kennebec, State of Maine, on October 25, 1984,
at 10:00a.m. and bring with him those documents subpoened by

the Committee not previously provided.

Dated: October 12, 1984 %

Justice, Superior Court {
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JOHN J. FLAHERTY ROBERT F. PRET!
ROBERT W, SMITH ALBERT J. BELIVEAU. JR. ° RUMFORD, MAINE 04276
SEVERIN M. BELIVEAU MARTIN R. JOHNSON 207/364-4593
HAROLD C. PACHIOS MICHAEL J. GENTILE

RICHARD H. SPENCER, JR. KEITH A, POWERS

CHRISTOPHER D. NYHAN ERIC P. STAUFFER

JONATHAN S. PIPER DANIEL RAPAPORT

JOHN P. DOYLE. JR. BRUCE C. GERRITY

FRANKLIN A, POE ANTHONY W. BUXTON

JEFFREY T. EDWARDS MICHAEL G. MESSERSCHMIDT

ROBERT CHECKOWAY JOHN C. GALL

RANDALL B. WEILL ESTELLE A. LAVOIE

GEOFFREY K, CUMMINGS CAROCL A. GUCKERT

EVAN M. HANSEN EDWARD R. BENJAMIN, JR, QOctober 26 ', 1984

The Honorable Morton Brody
Kennebec County Superior Court
95 State Street

Augusta, ME 04330

Dear Justice Brody:

Re:! Joint Select Committe to Investigate Public Utilities
vs. Potholm and Command Research, Docket No. CV-84-430

In accordance with our conference call this morning, as counsel
for the Joint Select Committee to Investigate Public Utilities
("Committee”), permit me to summarize herein the Committee's posi-
tion regarding the declared contempt by Mr. Potholm.

On the prior Application of this Committee, this Court issued
its Order to Mr. Potholm, directing that he appear before the
Committee on October 25, 1984, and bring with him the documents
and writings described in the Subpoenas duces tecum previously
served upon him by the Committee, - all pursuant to 3 M.R.S.A.
§165(7).

On October 25, 1984, the Committee reconvened and Mr. Potholm
appeared before it in company with his attorney, Harrison
Richardson. He agreed to produce certain writings but stead-
fastly refused to produce others within the purview of the sub-

poenas.

The Chairman, Senator Baldacci, proceeded to request that Mr.
Potholm produce all of the writings, and in this fashion proceeded,
in question and answer form, through the various categories of
writings delineated in the subpoenas. The form was essentially

as follows:



PRETI, FLAHERTY & BELIVEAU

The Honorable Morton Brody

October 26,
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Baldacci:
Potholm:

Richardson:

Baldacci:

Potholm:

Baldacci:

1984

Please produce the writings.
On advice of counsel, I will not produce them.

They will not be produced for the reason that (1)
they are privileged by virtue of contracted con-
fidentiality and (2) the request is objected to
further for the reason that the materials sought is
beyond the scope of the investigation.

I consider that you do not enjoy the privilege
claimed under Section 457 of Title 3 and direct
that you comply with the request to which your
claim of privilege has been made.

I refuse to comply.

Having objected that the request is beyond the scope

of this investigation, I advise you that in my

opinion it 1is well within the scope of the Joint
Order, specifically Paragraphs 2 and 3 of that Order,
and further -

"because of your contractual relationship, Dr.
Potholm, with Central Maine Power Company, New
England Telephone Company and Save Maine Yankee
for polling services and your contractual re-
lationship with other clients in which political
masking questions were included in polls conducted
on their behalf, it is this Committee's belief
that you had the opportunity and did avail your-
self of the opportunity to share political
information between and among utility and non- .-
utility clients and thus may have contributed

to the utilities unauthorized participation in
political processes. The writings sought may well
shed light on these activities. '

"The committee is of the belief that your
relationship with these several clients, many of
whom may have been political candidates or
committees permitted the transfer of polling
information by you to them and vice-versa much
of which had been or may have been originally
contracted for by a regulated utility." (emphasis
ours) :
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......

The foregoing representative colloquy is, of course, in compressed
form and designed simply to render more convenient the perusal

of the analysis herein contained. For complete expositian

the Committee's position and the witness' position, confer trans-
cript of the Committee Hearing of October 25, 1984, Pages 2-79,
photocopy of which. is enclosed herewith as requested.

Having thus refused seriatim to produce the writings by the Chair
on the basis that they are privileged and/or beyond the scope

of the investigation, pursuant to 3 M.R.S.A. §§454 and 457, the
Chairman directed compliance with the production Order and com-
pliance was rejected. '

Thereafter, the Committee voted that Mr. Potholm is in contempt
of its directive, said contempt having been committed in its
presence as noted. See Page 60 and Pages 77 and 78 of the trans-
cript. : "

r ‘ It is the position of the Committee that, pursuant to the unambig-
uous language of §473, this Honorable Court should punish Y"for
contempt of an investigating committee" (emphasis ours) so long
as it makes certain findings. These findings are:

1. That the conduct of the witness amounted to contempt.

2. That the requirements of Sections 424, 430, 453 and 454
have been complied with. The Committee will establish
that such compliance has been had.

(a) Section 424 requires notice of the subject matter of
the investigation and a copy of Title 3, Chapter 21,
be given the witness before appearance and presented
at the time of service of the subpoena. Exhibits 1
and 2 already in evidence establish compliance with
this section.

- (b) Section 430 requifés that the decision to apply to
the Superior Court be by investigating committee
action (transcript, Pages 60, 77-78).

(c) Section 453 accords to the witness or counsel the right
to challenge the request as not pertinent to the scope
of the investigation, in which case the relation

( "believed to exist" (emphasis ours) between the re-
quest and the subject matter and scope of the investi-
gation shall be explained. This was done. See
transcript, Page 15.
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'(d) Section 454 authorizes the Chairman to direct compliance
with any request to which objection has been made. This
was done (transcript, Page 16).

3. That in the case of ‘a citation for failure to comply with
the subpoena, the requirement of Section 423 has been complied
with. :

(a) Section 423 provides that the decision to issue a
subpoena shall be by investigating committee action.
On September 7, 1984, the investigating committee,
on motion of Mr. Kelleher and seconded by Mrs. Sewall,
voted unanimously to issue the subpoenas duces tecum.

Accordingly, since the Committee will be able to establish complete
compliance with Section 473 as noted in pertinent part, it will
request that this Honorable Court punish Mr. Potholm and his
Company for contempt of the investigating Committee.

The Committee anticipates that, consistently with his position
taken at the prior Hearing before this Court, and before the Com-
mittee on October 25, 1984, Mr. Potholm will claim privilege pur-
suant to Section 457, and object pursuant to Section 453. However,
it will be the Committee's position that since Section 454 and
Section 457 clearly state that, such claims having been presented,
the Chairman may nevertheless direct compliance with the request
and the Chairman having so directed compliance, the inherent
authority of this independent branch of government, i.e., the
Legislature, has been exercised and flouted. It is to be
emphasized that the Committee does not here assert or suggest
that this Court's Order directing the witness to appear before
the Committee and bring his documents as noted, be enforced.
Rather, it is the Committee's citation which is sought to be
enforced through the processes prescribed in Section 453.

Indeed, but for the fact that the Legislature is not now in session,
it would be the position of the Committee that the punishment

for contempt would be Legislative action without repair to this
Honorable Court. Article IV, Pt. 3, §6 of the Maine Constitution
provides in pertinent part:

"Each House, during its session, may punish by imprison-
ment any person, not a member. . . for obstructing any
of its proceedings. . . provided, that no imprisonment
shall extend beyond the period of the same session.”
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Plainly, the position of Mr. Potholm taken before this Committee

constitutes obstruction of its proceedings.

In order that the

Committee's efforts not be obstructed during periods when it is
not in session,'the Legislature has wisely enacted legislation,

i.e.,

3 M.R.S.A. §473 and/or 3 M.R.S.A. §165(7), by virtue of

which this Court is mandated to punish for such contemptuous con-

duct.

This Court will have to decide whether, as it is anticipated Mr.

Potholm will contend, it
to evaluate the validity
nonpertinent material as

Committee counsel stands
aspects of the foregoing

JJF/gdh
Enclosure

ccC:

Harrison Richardson,

has the jurisdiction and is required
of Mr. Potholm's claim of privilege and
a condition of its declaration of contempt.

prepared to elaborate on any and all
at the Court's request.
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duly authorized Joint Commlttee
of the Maine Legislature .. .-
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CHRISTIAN P. POTHOLM,
Town of Harpswell, County of
Cumberland, State of Maine

APPLICATION FOR CONTEMPT
3 M.R.S.A. § 473

and

COMMAND RESEARCH, a Maine
Corporation with a pr1nc1pal
place of business at Brunswick,
County of Cumberland, State of
Maine

TO: The Honorable Justice of the Superior Court.

Thé\Jdint Select Committee to Investigate Public Utilities
respectfully represents that:

1. Pursuant to the Order of this Honorable Court dated
October 12, 1984, commanding Mr. Christian P. Potholm, individ-
ually and in his capacity as principal officer of Command
Research, to appear before the Joint Select Committee to Investi-
gate Public Utilities on October 25, 1984, and to bring with
him those documents subpoenaed by the Committee not previously
provided, the said Potholm did appear before said Joint Committee
which had reconvened on said date.

2. The said Potholm appeared on said date with his attorney,.

Harrison L. Richardson, and agreed to produce certain documents
and writings pursuant to the requests set forth in the subpoenas
duces tecum, which requests were repeated during the course
of the hearing by the Committee's Chairman, Senator John E.
Baldacci. o ‘tum'::¢_ i

Sene v os Lot PN

v .. N AN

L [T Sopd D TN .: s
3. Durlng the same appearance on October 25, 1984, Potholm,
while agreeing to produce certain documents, refused to produce
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he others which were w1th1n the purv1ew of the subpoenas,

stating that the materials exceeded the scope of the Commlttee s
investigation and were protected by pr1v11ege.
R

4, Pursuant to 3 M. R S.A. §453, Chalrman Baldacc1 then
explained why the documents -and writings requested were believed
to be within the scope and subject matter of the Committee's
investigation and further stated that the same were not prlv—
ileged. (See Transcript, pp. 15-16, et seq.).

5. Upon Potholm's continued refusal to produce the same,
Chairman Baldacci, acting pursuant to- 3 M.R.S.A. §§454 and 457,
directed compliance with the subpoenas (see Transcript, pp.
15-16, et seq.). .

6. Despite the Chairman's directive that he’compl? under
3 M.R.S.A. §§454 and 457, Potholm steadfastly refused to turn
over the documents.

7. Upon motion by Rep. Kelleher, which was seconded by
Rep. Crowley, the members of the Joint Select Committee to
Investigate Public Utilities did thereupon vote affirmatively
to declare the said Christian P. Potholm in contempt of Com-
mittee and to issue a citation for such contempt for appropriate
enforcement by a Justice of the Superior Court of the State
of Maine (see Transcript, pp. 60 and 77-78). A copy of the
contempt citation is attached hereto, incorporated by reference
herein and marked Exhibit A.

8. Under Art. IV, Pt. 3, §6 of the Maine Constitution,
each House of the Legislature has, during its session, the
power to punish by imprisonment any person, not a member, for
obstructing any of its proceedings.

9. As the Legislature is not now in session, the Joint
Select Committee to Investigate Public Utilities has chosen
to repair to this Honorable Court, pursuant to the prov151ons
of 3 M.R.S.A. §473, for its enforcement of the Committee's

contempt citation.

10. WHEREFORE, the Committee respectfully requests that,
after notice and hearing, this Honorable Court punish the said
Potholm and Command Research for contempt of the Committee,
said contempt having been committed in its presence, and that
it accord the Committee such other and further relief on the
premises as it deems appropriate.
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ohn E. Baldacci, Chairman

STATE OF MAINE
Kennebec, ss. _ October 29, 1984
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Before me, personally appeared John E. Baldacci and made
oath to the truth of the fogegoing statements contained in
this Application.

. AR

(: . . John J\‘EIAQerty AEtorney‘Et\izw
Signed: 5 \

a hn FMaherty
ttor for Plaintiff

John J. Flaherty, Esqg. .
Preti, Flahegty & Beliveau
443 Cdpgress Street
Portland, ME 04101

(207) 775-5831
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APPLICATION FOR INTERVENTICN
CF DAVID EMERY

CHRISTIAN P. POTHOLM,

and

P . W N N

COMMAND RESEARCH

NOW CCMES, David Emery of Washington in the District of Columbia,
(hereinafter referred to as "Intervenor"), who respectfully represents
as follows:

1. The One Hundred and Eleventh Legislature created a "Joint
Select Committee to Investigate Public Utilities" pursuant to a certain
Order dated September 7, 1983.

2. Pursuant to said Order the Committee was purportedly granted
powers and authority pursuant to 3 M.R.S.A. §§162(4); 165(7) and 401
et. seq.

3. Pursuant to said authority, the Joint Select Committee to
Investigate Public Utilities issued on June 7, 1984, a written Request
for Production of Documents to Mr. Christian P. Potholm, of Brunswick,
Maine, in his individual capacity, seeking all documents and writings
relating to the polls, opinion survey, or tracking studies which he con-
ducted or sponsored for Maine utility companies and non-utility company
clients. In addition, the Request sought information explaining his
relationship, if any, with federal and state officeholders, federal and
state candidates, political parties and political committees.

4. Intervenor is a former Maine Congressman and was a candidate
of the United States Senate in 1981-1982.

5. Mr. Potholm responded through his attorney on Auqust 27, 1984
with several documents, but declined to respond with respect to certain
requests.

A i , -{. Vo
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6. On June 8, 1984, the Joint Select Committee to Investigate
Public Utilities issued a Request for Production of Documents with
specific requests to Cammand Research, a Maine corporation engaged in
the business of research. The first fifty-one requests are identical to
the ones contained in the first Request, and the remaining requests seek
all documents, if any, relating to the company's contributions to political .
parties or candidates and also the company's by-laws and related reports.

7. On August 27, 1984, Mr. Potholm, as president of Command
Research, through his attorney, responded to the Request for Production
of Documents. The response incorporated by reference the earlier res-
ponse of Mr, Potholm individually to requests numbered 1 through 20 and
22 through 51. Mr. Potholm declined to provide certain documents sought.

8. Apparently due to the defendants' refusal to comply fully with
the Requests for Production of Documents, the Joint Select Camittee to
Investigate Public Utilities duly met on September 7, 1984, and voted to
issue a subpoena duces tecum to Mr. Pothom individually and to Command
Research.

9. On September 19, 1984, Mr. Christian Potholm responded through
his attorney to the subpoena duces tecum addressed to him. He refused
to produce the documents sought in six of the seven requests.

10. On September 19, 1984, Mr. Christian Pothom, as president of
Command Research, responded through his attorney to the subpoena duces
tecum. He refused to produce the documents in eight of the twelve
requests. ‘

. 11. On September 19, 1984, Mr. Christian P. Pothom responded
affirmatively to request number 20 in the original Request for Pro-
duction of Documents and refused to respond to request number 45.

12. On September 19, 1984, Mr. Christian P. Pothom, as president
of Command Research, responded through his attormey in an affirmative
manner to requests numbered 57, 58, and 59 in the original Request for
Production of Documents, but refused to respond affirmatively to request
nurber 45,

13. Apparently due to the failure of defendants to respond fully
to the subpoenas duces tecum, the Joint Select Committee to Investigate
Public Utilities met on October 10, 1984, and according to the provisions
of 3 M.R.S.A. §423, voted to apply to this Court to compel obedience to
the subpoenas.

14. By a document dated October 10, 1984, the Joint Select Camnittee
to Investigate Public Utilities applied to this Court to campel obedience
to subpoenas or in the alternative, for contempt and pursuant to such
application on October 12, 1984, this Court issued its Order, attached
hereto and made a part hereof and marked Exhibit A.

15. tervenor is the owner of a document or documents arquably
within the scope of such Requests for Production; Subpoena or Order
known as the "V. lLance Tarrance Poll," ("Poll"), and objects to the

production of such document(s).
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16. That upon information and belief, the defendants have refused
to turn over the Poll to the Committee. Also upon information and
belief, the Committee is now before this Court seeking to compel pro-
duction of documents, including the Poll, by means of the Court's con-

tenpt powers.

17. Intervenor is the rightful owner of the Poll. The Poll con-
tains confidential/sensitive information which makes disclosure of same
damaging to Intervenor's interests. The Poll is clearly irrelevant and
immaterial to any considerations within the Committee's jurisdiction.

By compelling disclosure of the Poll the Committee is unlawfully attempting

to interfere with lawful contracts to which Intervenor is a party.

18. As such, Intervenor claims an interest in the property or
transaction which is or will be, the subject of an action before this
Court and Intervenor is so situated that the disposition of this action
may as a practical matter impair or impede his ability to protect his
interest in said property.

WHEREFORE, Intervenor requests that he be permitted to Intervene in
this action.

Dated: October 29, 1984
DOYIE & NELSON

-
Id
I

Bf: .

JON R DOVLE

By: W ' _

MICEAET, J. TATORRE

Attorneys for Intervenor

—
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' STATE OF MAINE SUPERIOR COURT
Kennebec, ss. o ‘ Civil Action
Docket No.

JOINT SELECT COMMITTIEE TO
INVESTIGATE PUBLIC UTILITIES,

Ve ~
CHRISTIAN P. POTHOLM,

MOTION FOR PROTECTIVE ORDER
and

COMMAND RESEARCH

NOW COMES David Emery (Intervenor), who respectfully represents as
follows:

1. That all statements in his Motion To Intervene of even date
are incorporated herein as though set forth in their entirety.

2. Assuning that the Committee's Requests for Producticn/Subpoenas
are construed to embrace a "V. Lance Tarrarice poll," disclosure of sare
would be injurous to Intervenor's iiterests. Intervenor is Lhe rightful
owner of said poll. The poll contains confidential/sensitive information
‘which makes disclosure of same damaging to Intervencr's intercsts. - The
poll is clearly irrelevant and immaterial tc any consideraticns within
the Committee's jurisdiction. By compelling disclosure of the roll the
Commnittee's unlawfully attempts to interfere with lawful contracts to
which Intervenor .s a garty.

3. Accordiigly, good cause exists within tlie meaning of M.R.C.P.
26(c) such that this Court should protect Intervenor frum annovance,
embarrassment, oppression or undue burden.

WHEREFORE', Intervenor requests without limitation that the Court:

A. Make inquiry into the relevance of said poll;

B. Disclare Intervenor's rights in said poll;

C. Order that discovery not ke had;z

D. Order that confidential research or information
not he disclosed; -

E. Grant such further relief as may be appropriate
under the circumstances. )

Dated: October 29, 1984
DOYLE & NELSON

BY:

. . oON R. DOYLE

MICHAEL J. LATORRE
~ Attorneys for Intervenor
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Morton A. Brody
Justice, Somerset Superior Court
Skowhegan, Maine 04976

RE: Dr. Christian Potholm and the Joint Select Committee to
Investigate Public Utiljities

Docket #CV-84-430

Dear Justice Brody:

This letter is meant to be a summary of the facts involved
and the legal issues presented by Dr. Potholm's refusal to comply
with certain Requests for Production of the Joint Select
Committee to Investigate Public Utilities. As you know, as
Counsel for Christian Potholm I have been served with a "CITATION
FOR CONTEMPT OF COMMITTEE" dated October 29, 1984 which reads, in
part: "Christian P. Potholm is herewith cited for contempt of
the Joint Select Committee to Investigate Public Utilities and
notified that the Committee will forthwith seek enforcement of
its process by a Justice of the Superior Court of Maine." It is
worth noting that Mr. Flaherty, in his letter to you of October
26, 1984, states that it "is to be emphasized that the Committee
does not here assert or suggest that this Court's Order directing
the witness to appear before the Committee and bring his
.documents as noted, be enforced."

By way of background, on September 7, 1983, the Joint Select
Committee to Investigate Public Utilities was established by
Legislative Joint Order, Senate Paper 643. (Copy attached).
Senate Paper 643 basically authorizes the Committee to
investigate "the nature and extent of the participation of
political utilities, ...in political processes and activities,"
and to determine whether that political participation has
involved violations of the law. Senate Paper 643 also authorizes
investigation of the relationship between political participation
and the regulation of public utilities as well as investigation
of whether rate payers' money has been used directly or
indirectly to affect reqgulation of public utilities.
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On June 7, 1984, the Joint Sclect Committee issued a written
Request for Production of Documents to Dr. Christian P. Potholm
in his individual capacity, seeking all documents and writings
related to his polls of both utility and non=-utility clients. On
Jure 8, a similar Request for Production was issued to Command
Research, of which Dr. Potholm is and was President. After
several hundred hours of work, combing through documents and
segregating them by category as he had been directed to do, Dr.
Potholm responded to both Requests for Production of Documents by
producing more than 13,000 pages of documents on August 27, 1984.
In previous statements to the Court, Mr. Flaherty has made
disparaging reference to the fact that many of the more than
13,000 documents consisted of photostatic copies of press
clippings. It should be pointed out that these were materials
that were received by Dr. Potholm and specifically within the
scope of the Committee's Requests for Production addressed to
both Dr. Potholm and Command Research. If the Committee did not
want these documents, perhaps they should not have asked for
them,

At the time he responded to the Requests for Production by
producing more than 13,000 documents, paginated and classified as
he had been asked to do, we as Dr. Potholm's Attorneys filed
detailed written objections to a number of the requests. Those
responses and objections are a matter of record in this Court and
we ask that they be carefully reviewed by the Court since.they
represent a continuing statement of Dr. Potholm's position.

The Committee subsequently voted—on September 7, 1984—to
issue a subpoena duces tecum to Dr. Potholm and to Command
Research. On Friday, September 21, 1984 at 10:10 a.m., Dr.
Potholm's Attorneys caused to be delivered to the Joi,n‘ Select
Committee at the Legislative Post Office: :

(a) PResponse of Christian P. Potholm to subpoena
duces tecum.

(b) Response of Christian P. Potholm to subpoena
duces tecum as President of Command Research.

(c) Further responses to Paragraprhs Numbered 20 and
45 of the Request for Production of Documents on
behalf of Christian P. Potholm.

(d) Further responses to Paragraphs Numbered 45, 57,
58 and 59 of the Request for Production of
Documents on behalf of Christian P. Potholm as
President of Command Research.

(e) The Affidavit of Christian P. Potholm prepared
in response to statements by Mr. Flaherty and
Mr. Linell (representing the Committee) to Mr.
Whitman (representing Dr. Potholm) concerning
the pertinency of the requested information to
the scope and subject matter of the Committee's
investigation.
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In addition to filing more than 13,000 pages of documents,
together with answers and supplemental responses to Requests for
Production of Documents, Dr. Potholm also filed a statement with
the Committee in which he attempted to define and correct some of
the misperceptions about his role in polling by and for some of
Maine's major utilities.

On October 10, 1984, the Democratic members of the Joint
Select Committee voted to apply to the Superior Court to compel
obedience to the subpoena. On October 12, 1984, counsel for both
parties met with the Court. Although there is not currently
available a transcript of that hearing before you, it should be
pointed out that I, as Counsel for Dr. Potholm, suggested to the
Court that the "common sense" way to handle this was for the
Court to review the documents and make a determinaticn as to
whether or not the documents requested are within the scope and
subject matter of the Committee's investigation and, if so,
whether or not the documents were to be protected. The Court
subsequently indicated, on the record, that it would agree to
review these materials if counsel could agree. Mr. Flaherty
subsequently indicated that he could not agree to that procedure.
At the conclusion of the hearing, the Court entered an order
requiring Dr. Potholm to appear before the Committee on October
25, 1984,

On October 25, Dr. Potholm appeared before the Committee.
The Court has already had an opportunity to review the transcript
of that proceeding. Dr. Potholm filed a sworn statement
captioned "STATEMENT OF CHRISTIAN P. POTHOLM". A duplicate copy
of that "STATEMENT" is included for your review and the original
of that statement should he made part of the record. At that
time, Dr. Potholm turned over to the Committee the documents
relating to two of his clients, Ad Media and the consulting firm
of Weil & Firth. Dr. Potholm explained that he had contacted all
of his clients and that both Ad Media and Weil & Firth had given
their consent for him to turn over the documents relating to
their companies. Each of the cther clients had remained
steadfastly in opposition to the deliverv of these materials to
the Committee.

In his letter to you of October 26, 1984, Mr. Flaherty
attempts to paraphrase the proceedings before the Committee on
October 25, by indicating that the "form was essentially as
follows" and then describing the substance of the meeting.
Perhaps the best source of information concerning what actually
occurred is the transcript itself. Again, the vote was along
party lines and I mention this simply to indicate that there is
apparently a partisan component at work but, in any event, it is
clear that reasonable people in possession of all of the facts
can and do disagree on the question of whether or not Dr. Potholm
should be required to produce the information he has refused to
produce. This refusal has never been presented in a contumacious
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or contemptuous manner. Instead, Dr. Potholm has repeatedly .
stated his willingness to appear before the Committee and testify
since he, and we, believe that he has a significant amount of
information and insight to present to the Committee. I mention
this because Mr. Flaherty, during the course of the meeting with
you on Monday, October 29, made specific reference to the fact
that Dr. Potholm had not attempted to quash the subpoenae. Ve
find it strange that Dr. Potholm is being criticized for
incorrectly assuming that the Committee would want to hear his
testimony and then make a decision as to the additional
documents. If that decision was in error I take full
responsibility. And given Dr. Potholm's pagination, organization
and classification of thousands of pages of documente through the
devotion of hundreds of hours of effort to the project, and in
view of his manifest willingness to testify in response to the
Committee's questions, I find it difficult to understand how it
can be suggested that he has dore anything other thanr proceed
according to the law in order to protect rights which are

* afforded him by the law.

Using the subpoena duces tecum to Dr. Potholm as President
of Command Research and to Dr. Potholm, individually, as an
outline of the dispute, may I describe what I believe to be the
matters in controversy.

REQUEST: All documents or writings of any kind relating or
incident to any poll, opinion survey, or tracking
study drafted or prepared, in whole or in part, by you
for clients other than Maine utility companies that
contained a question which measured the respondents'
approval or disapproval of the performance of
President Ronald Reagan.

RESPONSE: This request is the same request that was made in the
Request for Production of Documents addressed to
Christian Potholm and the Court should review the
response to this Request contained in the £iling with
the Committee of August 27, 1984, By cur filing of
September 19, 1984, in response to the subpoenae, we
indicated the basis of our objection to the production
of this material. These earlier responses should, of
course, be reviewed by the Court. To those responses
it is important to add that Christian Potholm has
never refused to testifv in response to such questions
as:

1. Were such tracking questions asked in non-utility
polls conducted by you?

2. If they were asked, why?

3. What use was made by you of the information
developed by such questions?



. Justice Brody

October 30,
Page 5

REQUEST:
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Thus, while Dr. Potholm has no objection to describing
under oath what a tracking guestion is, why it is
used, and what use is made of the information
developed, he has properly takeh those steps necessary
to secure judicial review of the propriety of his
refusal to produce poll results from polls totally
unrelated to the work of the Committee.

All documents or writings of any kind relating or
incident to any poll, opinion survey, or tracking
study drafted or prepared, in whole or in part, by you
for clients other than Maine utility companies that
contained a question which measured the respondents'
voting preferences with respect to the 1982 Maine U.S.
Senatorial election.

The previous filings on behalf of Dr. Potholm have
addressed this in the same fashion in which the
request for information with respect to tracking
studies measuring the respondents' assessment of
President Reagan. Again, Dr. Potholm has never
refused to testify concerning the purpose of tracking
questions or the circumstances under which they were
used in the performance of non-utility polling
services.

All documents or writings of any kind relating or
incident to any poll, opinion survey, or tracking
study drafted or prepared, in whole.or in part, by you
for clients other than Maine utility companies that
contained a guestion which measured the respondents'
approval or disapproval of the performance of Maine
Governor Joseph Brennan.

As was the case with respect to tracking studies
involving inquiry as to the respondents' perception of
President Reagan and their preference in the 1982
Maine U.S. Senate campaign, Dr. Potholm has never
refused to testifyv as to whether or not such tracking
guestions were included in non-utility polls and, if
so, why. And he has specifically denied, under oath,
ever having shared polling data with other clients of
Command Research except as authorized by the client.

All documents or writings of any kind relating or
incident to any poll, opinion survey, or tracking
study drafted or prepared, in whole or in part, by you
for clients other than Maine utility companies that
contained a guestion which measured the respondents'
voting preferences with recspect to the Maine 1982
Gubernatorial election.

As has been previously indicated, the filings in
response to this guestion should be reviewed by the
Court. Yet again, it is clear that Dr. Pofholm has
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never refused to testifv concerning tracking questions
in polls for non-utility clients. In fact, he
presented himself before the Committee on October 25
ready and willing to answer such questions and the
Committee majority—for reasons of its own—elected
not to ask-him any such questions.

REQUEST: All checks, account ledgers, check stubs, and all
other documents relating or incident to your accounts
pavable and accounts receivable accruing as the result
of your participation in any poll, opinion survey or
tracking study conducted or sponsored, in whole or in
part, by or for the Atlantic Research Company,
Committee to Save Maine Yankee, Central Maine Power

: Company, or any other Maine utility company.

RESPONSE: This identical request is presented in Paragraph 5 of
the subpoena duces tecum issued to Christian Potholm
dated September 14, 1984 and Paragraph 5 of the
subpoena duces tecum served upon him as President
and/or Chief Executive Officer of Command Research.
Christian Potholm filed supplemental responses to this
request by providing the Committee with 26 pages of
documents evidencing the financial transactions
between Command Research and.Atlantic Research
Company, Committee to Save Maine Yankee, Central Maine
Power Company, and New England Telephone Company.
Again, Christian Potholm has never refused to testify
concerning this request.

REQUEST: All documents or writings of any kind relating or
incident to the identity of the non-utility company
clients of your opinion survey activities or political
consulting activity.

RESPONSE: This request seeks the identity of non-utility polling

' and consulting clients of Dr. Potholm. It should be
pointed out that the Committee has already served
detailed Interrogatories and Requests for Producticn
of Documents on several state and federal officials,
as well as candidates for those positions. In
addition, they have served Requests for Production of
Documents and Interrogatories upon the Democratic
State Committee and the Maine Republican State
Committee. Former Congressman and U.S,
Senate-candidate David Emery has objected to the
production of these materials and apparently every
other state and federal officeholder/candidate has
made, or promised to make, an appropriate response.
Mr. Potholm's position is that the identity of his
non-utility polling and consulting clients is
confidential and privileged, and totally beyond the
scope and subject matter of the Committee's
investigation.
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RESPONSE:

REQUEST :
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All documents or writings of any kind relating or
incident to any debts or chligatiore that were or have
been outstanding for over thirty (3C) days and that
were incurred by a federal officeholder, a state
officeholder, a state candidate, a federal candidate,
a political party, a Maine ballot question campaign,
or the Committee to Save Maine Yankee to you as a
result of services performed by you.

In our supplemental response of September 19, 1984 we
indicated that there are two documents totally
unrelated to services performed for Atlantic Research
Company, Committee to Save Maine Yankee, Central Maine
Power Company, or any other Maine utility company and
declined to produce those documents. We understanrnd by
his intervention that former-Congressman David Emery
joins in this objection. However, in order to
facilitate the resolution of this dispute, we have
agreed to submit these two documents to the Court for
in camera inspecticn and return to us as Counsel for
Dr. Potholm. He has never refused to testify in
response to questions ccncerning his conduct of
polling activities on behalf of federal or state
officeholders, federal or state candidates, a
political party, or the Committee to Save Maine
Yankee, '

All documents or writings of any kind not produced
pursuant to another document request, relating or
incident to anv soliciation (sic), collection or
donation of contributicns bv vou cor on behalf of any
political committee, political partv, state candidate,
or federal candidate.

We are puzzled by the Committee maiority's persistence
with respect to this regquest. This request, in the
subpoena duces tecum served upon Christian Potholm as
President of Command Research, is identical to Request
for Production of Documents #56. To that request, we
answered on August 27, 1984 that, while if any such
documents existed they would be confidential and
privileged, and lie beyond the scope of the Joint
Committee's investigation, "no such documents have
been found" (emphasis added). The Committee Chairman,
Senator Baldacci, made the same request at the hearing
on October 25, 1984 (Transcript, p. 27) and, as I
explained to the Committee (Transcript, pp. 28-29),
the answer remains the same.

_All documéents or writings of any kind not produced

pursuant to another document request, relating or
incident to the corporate records of Command Research.
Dr. Potholm, as President of Command Research, has
previously produced all financial records of the
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company that detail payments by Atlantic Research
Company, Committee to Save Maine Yankee, Central Maine

. Power Company or any other Maine utility company in
response to other requests. It is a matter of record
that Dr. Potholm has also produced all other corporate
records of Command Research. Note specifically the
requests contained within Paragraphs Numbered 9, 10,
and 11 of the subpoena duces tecum served upon Dr.
Potholm as President and/or Chief Executive Officer of
Command Research dated September 14, 1984. Dr.
Potholm has never refused to testify concerning any
aspect of the financial arrangements between himself
and Atlantic Research Company, Committee to Save Maine
Yankee, Central Maine Power Company, or any other
Maine utility company. Those ccrporate records he
refuses to produce are those which include information
with respect to the financial dealings between Command
Research and its non-utility clients. TIf the maiority
of the Committee continues to insist on production of
these materials, we will intend to offer testimony
concerning these recordes at the hearing before the
Court on November 2, 1984,

The issues, and some of our contentions with respect to

those issues, are as follows:

IQ

Iv.

V.

Does this Court have the authority, and responsibility, to
proceed as described in Title 3 M.R.S.A. §473? In our
opinion, whether the Maine Legislature would have authority
under the circumstances of this investigation to proceed
against Dr. Potholm under Article 4, Part 3, §6 of the Maine
Constitution is not an issue. In fact, the legislation
creating this Ccmmittee specifically provides that the
Committee is to proceed "pursuant to the Constitution of
Maine and the Revised Statutes, Title 3, §€162, 165 and 401,
et seq." For our part, we view §401 et seg. as the only
legitimate jurisdictional basis for this Court's
involvement.

Did Christian Potholm refuse to testify?
Does the authorization creating this Committee clearly
state, and thereby limit, the subject matter and sccpe of

the investigation?

Has the Joint Select Committee exceeded the limits set forth
in' the authorizing legislation?

Did the conduct of Christian Potholm amount to contempt?
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Vl. Are the materials which Christian Potholm has refused to
produce pertinent to the subject matter and scope of the
Committee's investigation?

VII. Was Christian Potholm given the benefit of everv privilege
which he could have claimed in court as a party to a civil
action?

VIII. Was the relationship believed to exist between the request
and the subject matter and scope of the investigation
"explained" as required by Title 3 M.R.S.A. §453 and was the
request pertinent as explained?

We will be filing a Trial Memorandum in accordance with your
instructions and will make every effort tc have it delivered to
you on Thursday, November 1, together with the documents we have
agreed to produce for your in camera inspection.

erely,

afrison JLL. Richardson

HLR/kkr

cc: Justice Morton Brody at Kennebec County Courthouse
P. Valerie Page, Clerk of Courts, KenneéiS/County Courthouse
John J. Flaherty, Esg. (HAND-DELIVERED) .
John R. Linnell, Esqg.
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STATE OF MAINE ’ ' SUPERIOR COURT
Kennebec, ss. ) Civil Action
Docket No.

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES

V.

AFFIDAVIT OF
DAVID F. EMERY

CHRISTIAN POTHOLM,
-and

COMMAND RESERACH
and

V.

e i W R N W e )

DAVID F. EMERY, INTERVENOR

I, DAVID F. EMERY, being duly sworn, depose and state as follows:

1. My name is David F. Emery, a legal resident of Rockland,
Maine temporarily in Washington, D.C. and I make this affidavit in
support of a Motion for Protective Order filed by me with this
Court on October 29, 1984.

2. From January 1975 through January 1983 I served as United
States Congressman for the lst District of Maine and was during my
last years of service as Congressman the Republican candidate for
‘the United States Senate.

3. 1In the political campaigns in which I participated or
in which I considered participating as a candidate for the United
States Senate, I made a judgment that it was necessary to do
certain "benchmark" polling. In pursuit of that judgment, my
campaign contracted with V. Lance Tarrance of Houston, Texas, a
nationally known pollster, to undertake polling on my behalf.

4. Benchmark polls are compiled by posing a series of
questions to a statistically reliable sampling of individuals.
Such questions are calculated to measure the strengths and weak-
nesses of candidates and their potential opponents. The polling
referred to above followed this methodology of compilation. The
guestions in such a poll are of such a nature as to produce
responses which are sensitive and require confidential treatment.
The polling information contains inferences and conclusions of
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my own strengths and weaknesses .and the strengths and weaknesses
of my opponents, potential opponents, and/or persons who may
"oppose me in the future in the event that I decide again to seek -
political office. The polling information, among other things,
contains an in-depth analysis and commentary on the preferences
of various segments of the Maine electorate.

5. As such, such information, if made public, could be used
to my detriment in any political endeavor in which I may choose
to participate. Should this information fall into the possession
of or the constructive control of my political opponents, they
‘-would quickly become educated on a number of sensitive topics such
as identification of those groups who tend to support me;
identification of those groups who tend to oppose me; the reasons
for such support and/or opposition, and the political and personal
characterizations of me and my opponents and/or those persons who
may oppose me in the future in the eyes of the various components
of the Maine electorate. Such information could be used by
potential political opponents to formulate policy positions and
campaign strategies to use against me in the future.

6. Any information generated pursuant to such polling was
done pursuant to a contract between my campaign committee and
"Mr. Tarrance. Neither Christian Potholm nor Command Research
was involved in any phase of the polllng or statistical analysis.
The poll was paid for by my campaign committee. No public
utility participated in the preparation, the actual polling, or
the results of any such polls. I did not authorize Christian
Potholm or Command Research to share the results of any such
poll with any public utility.

7. Once the poll was prepared and after it had been
reviewed by me, it was presented to Christian Potholm and/or
Command Research to be reviewed and analyzed by them for my
benefit. Such review and analysis to go with any report thereon
was oral in nature and neither Potholm nor Command Research ever
wrote a report concerning such poll.

8. The only reason for the information being in the hands of
Christian Potholm/Command Research at this time is that, through
oversight, it was never returned to me and I maintain that
Christian Potholm/Command Research has only bare possession of the
poll of which I am the rightful owner. -

9. For the reasons stated in this affidavit, I maintain that
the poll and polling material does not fall within the jurisdication
of the Committee and I further maintain that the disclosure of
information contained therein or disclosure of the poll or polling
material itself to be highly detrimental to me personally and to any
of my future political endeavors. I maintain that I own the poll
and have the right to prevent its publication, release, disclosure

B
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and distribution and I further maintain, in the alternative,
that to the extent any of the polling material may contain
guestions mentioning public utilities, that does not put the
material within the purview of the Committee for the reason
that the poll was commissioned by me and by my campaign
committee(s), and was not-and has not been shared with any
Maine public utilities. No one, including Christian Potholm
or Command Research, was authorized to share such data.

. o s7 3
Dated at /(jﬁ:‘»sh" C/(L { C.A. Z:L y this '\ / day of /:);:—LZ: ./_'.}‘/ ’
1984, e — . S

. . 5-.~ .
ZL - / /<= e d o ‘
"~ DAVID F?'EMERYu/;y/

, 1984

STATE OF /‘.»'\: NS N
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G o et s CoTin'ere 5 (
Personally appeared the above-mentioned David F. Emery and made

oath that the foregoing Affidavit is based upon personal knowledge,
information and belief, he believes it to be true.

Before me,

-
Notary Public
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STATE OF MAINE SUPERIOR COURT

KENNEBEC, SS. ’ Civil Action
Docket No. CV-84-430

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES,
duly authorized Joint Committee
of the Maine Legislature

Ve

MEMORANDUM OF LAW
IN SUPPORT OF APPLICATION
FOR CONTEMPT

CHRISTIAN P. POTHOLM,
Town of Harpswell, County of
Cumberland, State of Maine

and

COMMAND RESEARCH, a Maine
Corporation with a principal
place of business at Brunswick,
County of Cumberland, State of
Maine

N s Nl Nt Nt il it i sl sl gl gl vt el gl Naagt g

TO: The Honorable Justice of the Superior Court.

INTRODUCTION

John E. Baldacci, in his capacity as chairman of the Joint
Select Committee to Investigate Public Utilities, submits the
following memorandum of Law in support of his application to
hold Mr. Chirstian P. Potholm in contempt of committee.

Fundamentally, the Joint Select Committee to Investigate
Public Utilities [hereinafter referred to as the "Committee"]
urges that this Honorable Court must, under the authority of 3
M.R.S.A. §473, simply punish the defendant, Potholm, without
undertaking a review of the Committee's contempt order. The
Committee is firmly of the belief that the document requests
made of Mr. Potholm are within the scope of the Committee's

.investigation and has decided that they are not protected by

privilege.

I. JUDICIAL AUTHORITY TO REVIEW CONTEMPT CITATION

In Maine, each House of Legislature is vested by the Maine
Constitution with express power to punish private citizens for
contempt. Art. IV, Pt. 3, §6 of the Constitution provides in
pertinent part:




"Each House, during its session, may punish
by imprisonment any person, not a member. . .
for obstructing any of its proceedings. . .
provided, that no imprisonment shall extend
beyond the period of the same session."”

Such power, being of Constitutional derivation, is wholly
i consistent with the legislative branch's inherent, common law
power of contempt which has been upheld in pronouncements of

it the United States Supreme Court. See, e.g., Anderson v. Dunn,
‘§19 U.S (6 Wheat.) 204, 5 L.Ed. 242 (1821); Marshall v. Gordon,
- 243 U.S. 521, 37 S.Ct. 448, 61 L.Ed. 88l (1917); Groppi v.
Leslie, 404 U.S. 496, 92 S.Ct. 582, 30 L.Ed.2d 632 (1972).

‘ In the instant case, the Committee, through its enabling
resolution, has been granted all of the powers accorded to
legislative investigating committees under 3 M.R.S.A. §§162(4),
165(7) and 401 et seq., including the power to issue subpoenas
and compel the production of papers, books, accounts and
documents (Legislative Joint Order, Senate Paper 643, Exhibit
A). The Committee issued its subpoenas duces tecum to the
defendant Potholm, who has steadfastly refused to produce all
of the documents described both in response to the express
directive of the Committee Chairman under the provisions of 3
M.R.S.A. §§454 and 457. Such refusals clearly constitute the
contemptuous conduct which has been committed in the
Committee's presence.

If the Legislature were now in session, the Committee would
report such conduct for punishment to the two Houses which
appointed it and request its citation.

3 M.R.S.A. §§165(7) and 473 evidence a clear legislative
intent to enlist the authority and assistance of the Superior
Court in punishing for such contempts committed during periods
of Committee activity between legislative sessions. Thus, it
was contemplated that authority for punishment would be
available during those times when the Legislature is not in
- session., However, the Legislature did not in any way
relinquish its contempt power. Nor could it do so. It merely
pravided a different forum to which its duly authorized
committees may address themselves at such times for enforcement
of their contempt citations.

This Honorable Court is now presented with the question of
whether it will simply find contempt as set forth in the
contempt citation and enforce compliance pursuant to section
473 until defendant Potholm purges himself or, as a condition
precedent to punishment, it will itself undertake to evaluate
both the merits of the contempt citation and to test defendant
Potholm's claims that the document requests are beyond the
|| scope of the Committee's investigation and protected by the
“privilege of contractual confidentiality.

1
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H The Committee understands and appreciates that this Court,
i out of considerations of fair play, may feel constrained to
"apply a balancing test between the rights of the Legislature to
.+ collect and gather information during the course of its duly

i authorized investigation, and the asserted right -of an
jindividual to refuse compliance with the Legislature's

I compulsory process based on the assertion of privilege and on

; disputed pertinency of. questions.

However, the Committee respectfully urges that the Court's
!l objective evaluation of the defendant's claims would (1) exceed
; the jurisdictional bounds accorded it by legislative enactment,
l1i.e., section 473, or (2) involve itself in structuring and

1 applying standards in a context here present which does not
touch upon an individual's private rights or constitutional
rights under the First and Fifth Amendments. Resort to such a
degree of judicial scrutiny would, in the Committee's opinion,
present both a procedural and a substantive intrusion into the
express and inherent powers of the Legislature which, as a
separate and independent branch of government, has the inherent
power to exact information necessary to aid its.legislative
function ([see McGrain v. Daugherty, 273 U.S. 135, 47 s.Ct. 319,
71 L.Ed. 580 (1927)] and which must retain the independence as
a separate branch of government, to determine for itself
whether the conduct of witnesses coming before it amounts to

contempt.

This necessarily leads to an anlysis and interpretation of
the statute governing legislative investigating committees and
the authority vested by the Legislature in such committees.
That the Legislature contemplated "investigative committees" is
made clear from the rules it enacted for them at 3 M.R.S.A.
§5§401 et seq. But it is axiomatic that, in the conduct of any
investigation, the investigator cannot know in advance all of
the information to be sought or the specific context in which
it will in all cases be found. For that reason, the
Legislature, in enacting the above statutory provisions, vested
in the Committee chairman the authority and responsibility to
state, upon challenge by a witness or his counsel of the
iipertinency of requested testimony, the relation which he
‘believes to exist between that request and the scope and
subject matter of the investigation, or whether in fact, by any
other standards, e.g. in ordinary litigation, such a relation
exists. 1Indeed, as counsel for defendant Potholm has been
advised repeatedly by Committee counsel, when the material is
produced, the Committee may well find, not that it is beyond
the scope of its investigation, but that it is not particularly
informative on the issues at hand. See 3 M.R.S.A. §453.

Accordingly, in deciding to give the Chairman
responsibility for explaining the pertinency of testimony or
documents, the Legislature enacted 3 M.R.S.A. §§454 and 457
giving the Chairman clear authority to direct compliance with




{ the request, notwithstanding objections of scope or privilege.

LIn fashioning the statute in such a manner, the Legislature
ev1nced an obvious intent to vest the Committee, and not this
:Honorable Court, with the determination of scope and privilege
‘as it exercises the independent leglslatlve power delegated to
Nlt by both Houses. The plain meaning of sections 454, 457 and
+473 taken together reserves this deliberative function to the

Ileglslatlve branch, and refutes any argument that it was

iitransferred 1nstead to the judiciary, except for the punishment

J(enforcement) process.
i The Committee respectfully submits that this statutory
..scheme, and the authorlty vested by it, must occupy a
_preemlnent position in ‘the determination of a controversy
ientirely legislative in nature. It is this structure which
iishould be utilized as the standard for review rather than an
'independent, judicially-created test, one which would intrude
upon the concept of separation of powers so fundamental to our

;system of government.
]

'II., PERTINENCY OF REQUESTED DOCUMENTS

As previously noted, in drafting its rules for State
Legislative investigating committees, the Legislature included
at 3 M.R.S.A. §453 the




'provision allowing the witness orhis counsel to challenge any
i1request for testimony as not pertinent to the scope and subject
'matter of the investigation. This was no doubt intended to
‘rensure that committees stay within some reasonable boundaries
‘ln pursuing work in aid of their legislative function. But it

/is self-evident that, in conducting any investigation, committees

irequire wide latitudein inquiring upon several areas of interest
/that may with time yield valuable information upon the points at
;;issue. The necessity forthis latitude is recognized in sections
'453 and 454 which require that, upon the witness's challenge of
pertinency, the committee explain its belief of the relation
!between the request and the scope and subject matter of the
i investigation. Upon such explanation, the chairman is empowered
by section 454 to direct compliance notwithstanding the objec-
tion. To the extent, then, that documents or testimony are
within the scope of theinvestigation, the witness must, ac-
cording to the statute, turn them over. Any other action is
contemptuous of the committee.

Moreover, a challenge as to the scope of the investigation
is not an assertion of infringement of private or constitution-
ally protected rights. It is simply contention raised in an
adversarial posture. In this case, there has been no pleading
or assertion that the request for documents constitutes an
invasion of privacy or other fundamental right guaranteed by
the Constitution. If such an invasion of rights is believed
to exist, the burden is clearly upon the defendant Potholm to
; demonstrate how the request is transformed into an infringe-

| ment.

IITI. ALLEGED PROTECTION OF DOCUMENTS BY PRIVILEGE

To the extent that this Honorable Court feels constrained
'to rule upon the question of privilege raised by the defendant
i Potholm, the Committee has several comments.

Pursuant to 3 M.R.S.A. 8457, a witness is to be given the
' benefit of any privilege which could be claimed in court as a
party to a civil action. However, as in section 454, the
chairman is nonetheless empowered to direct compliance with
the request for documents notwithstanding such assertion.

The defendant Potholm has urged that a proprietary privilege
protects the subpoenaed documents from the reach of the legis-~
lative investigation. However, the Committee is at a loss to
Il uncover any legal authority or basis for such a privilege and
knows of no circumstances wherein it could be legitimately
claimed in a court of law by a party to a civil action. This,




~then, forms not a legitimate basis upon which to base a claim
“ for protection.
"
G Specifically, the defendant asserts that he is bound to

| retain the documents based upon a contractual agreement of
v!confldentlallty with his clients. While private parties are
. obviously free to contractupon any basis they choose, in-
jecluding the maintenance of confidentiality, such a contractual
| agreement must yield in the face of compulsory process exer-
cised by an independent branch of government. It cites as
authority for this proposition Maine Sugar Industries, Inc. V.
Maine Industrial Building Authority, 264.-A.24d 1 (Me. 1970),
wherein the Supreme Judicial Court of Maine held that a statute
dealing with the secrecy of information furnished to the
Authority by borrowers must be construed as prohibiting the
cvoluntary disclosure of such information, but not mandatory
i| disclosure when required either by a court of competent juris-
ifdiction or by a special legislative committee. 264 A.2d at 6.
More importantly, in construing the agreement entered into
between the Authority and its borrower, the Court expressly
rejected the contention that the contractual obligation could
not be impaired by governmental action. In explaining its
reasons, the court stated:

"The quoted language lends itself to the construc-
tion that only voluntary disclosures are barred

as well as does the language of Sec. 852 which

we have so construed. We do not view the refer-
ence to 'any other governmental agency' as in-
cluding the Legislature or a committee acting

for it. In any event it would be beyond the

power and authority of the Authority to foreclose
proper legislative action by any agreement it might
seek to make." (Emphasis added.) 264 A.2d at 7-8.

Finally, the Court quoted approvingly from Home Bldg. & Loan
wAssoc. v. Blaisdell, 290 U.S. 398, 54 sS.Ct. 231, 239, 78 L.
"Ed. 413 (1934), that existing laws are read into contracts
las well as the reservation of essential attributes of sover-

|l eign power.

The Committee believes that under this ruling of Maine's
Supreme Judicial Court, the assertion of privilege cannot
”withstand scrutiny in this case.

‘ As for the ethical consideration raised by the defendant,
the Committee has not been informed of either its character
or scope. However, to the extent it falls within the scope
of privilege, the ethical consideration must also yield under
the authority of Maine Sugar Industries, supra.
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ﬁ In closing upon the subject of privilege, the Committee
observes that once the defendant Potholm has been relieved by
his clients of the confidentiality privilege, he has turned
jover the documents to the Committee, thereby waiving the
clalm that they areoutside the scope of the investigation.

-+It would seem that if the remaining clients also release the

‘defendant of his obllgatlon of confidentiality that he would
,SLmllarly waive the issue of scope, to the extent he ever had
jthe rightto assert it.

‘1v. coNcLUSION
'4, .

i
H For the foregoing reasons, the Committee believes that
lits contempt citation must be enforced by this Honorable
:ICourt without an evaluation of its merits and that the sub-
gpoenaed documents are both within the scope of the investi-
gation and unprotected by any privilege. Appropriate
punishment should be imposed according to the court's best
judgment.

DATED at Augusta, Maine, this lst day of November, 1984.
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STATE OF MAINE
Kennebec, ss.

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES,

VS.
CHRISTIAN POTHOLM,

and
COMMAND RESEARCH,

DAVID F. EMERY, INTERVENOR

I. FACTS:

Nt N S St N Nt Nt Nt N Nt Nt N

SUPERIOR COURT
Civil Action
Docket No.

MEMORANDUM IN SUPPORT OF
MOTION FOR PROTECTION ORDER

By Order of September 7, 1983, the Maine Legislature created a
Joint Select Committee to investigate public utilities. Legis. Rec.

p. 27 (1983).

In the enabling legislation,

some seven purposes were spelled

out, only three of which have relevance to the instant inquiry:

To. investigate and report on the following

matters:

*

2, The nature and extent of the participation

of public utilities,

or through their subsidiaries,
cal action committees,

either directly, indirectly

affiliates, politi=-

officers, employees or

contractors in political processes and activities
including both referenda campaigns and election

campaigns;

3. Whether that political participation has

involved violations by public utilities or other
persons of laws relating to elections, registra-
tion of voters, initiatives and referenda, campaign
reports or finances or other political or election

activities or practices;

e s a BR
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6. The ability of the commission to properly
and thoroughly investigate, monitor and report on
the matters set forth above; (Emphasis added).

Although “the enabling legislation is broad in scope, the under-
lined words clearly indicate that the focus intended by the Legisla-
ture was on the activities of utilities -~ not of private persons.

Procedural History. On June 8, 1984, the Committee issued a
Request for Production of Documents .("Requests') .- to each of the Defen-
dants. On August 27, 1984, the Defendants responded to the requests,
interposing objections. - The objections are two-pronged: first, that
the requests seek disclosure of irrelevant matter, second, that the '
documents are private property, and otherwise privileged.

In response to these objections, the Committee issued a Subpoena
to each Defendant, again requesting that the objectionable materials
be produced. The Defendants proffered additional documentation by
supplementing their earlier responses., These supplementary responses,
however, only provided information pertaining to utility clients.
Defendants continued to refuse to produce documentation pertaining to
non-utility clients for the same reasons.

On October 10, 1984, the Committee resolved to apply to this
Court for assistance in obtaining obedience to the subpoenas. This
Court ordered, on October 12, 1984, that Defendants appear before the
Committee on October 25, 1984, with the documents. The Defendants did
appear but continued to refuse to turn over the documentation relative
to non-utility clients.

By motion dated October 29, 1984, the Intervenor ("Emery") sought

to participate in the action. Emery is the rightful owner of a certain

public opinion polling information known as the "V. Lance Tarrance
poll" ("poll").

Intervenor stated in his motion and supporting affidavit that he
served as United States Congressman for the lst District of Maine from
1974 through 1983. During that period of time, he caused the poll to
be generated by a contract between his campaign committee and V. Lance
Tarrance of Houston, Texas. Neither Defendant had any involvement in
the poll's production. Rather, they came into possession in the
course of subsequent analysis and discussion. Defendants and Inter-
venor agree that the poll remains the property of Intervenor. The
same parties agree that no utility had any involvement with generation
of the poll or its use. '

The Intervenor's claim is that the poll contains sensitive and
confidential information concerning Emery's strengths and weaknesses
as a political candidate. He asserts that general distribution of the
poll would provide critical political information to opponents about
Emery which information could be used to his detriment in his political
career.
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Emery's motion to intervene was granted without objection. He
maintains that the .Court must review the Committee's action, that the
polling information is not relevant to legitimate legislative inquiry
and that he has substantial privacy interests in the poll. -

II. THIS COURT MUST EXERCISE INDEPENDENT REVIEW OF THE COMMITTEE'S
CONTEMPT CITATION.

The Maine Constitution. Apparently, the Committee takes the
position that it has inherent powers under the Maine Constitution to
impose contempt sanctions, Because the Legislature is a co-equal
branch of government, runs the Committee's argument, this Court's only
role is to implement the Committee's citation.

The argument is, at first blush, appealing. Article IV, Section
6 of the Maine Constitution provides:

"Each House, during its Session, may punish by
imprisonment any person, not a member, for disres-
pectful or disorderly behavior in its presence,
for obstructing any of its proceedings, threaten-
ing, assaulting or abusing any of its members for
anything said, done, or doing in either House:
provided that no imprisonment shall extend beyond
the period of the same session."”

(Emphasis added).

The section is directed at forms of direct obstruction of legis-
lative proceedings. This conclusion is compelled by virtue of the
fact that the power is temporally limited to the legislative session.
The statute in effect punishes offensive behavior.

The section bears an uncanny resemblance to "criminal' contempt
as it has been recently explained in Maine decisions. There are vast
differences, between criminal and civil contempt.

A civil contempt proceeding is a coercive proceeding used to aid
a party other than the tribunal issuing the contempt. In civil con-
tempt, the sentence is undeterminate - it lasts as long as necessary
to compel compliance with a lawful order. Criminal contempt is charac-
terized by an intent to punish an affront to the dignity and authority
of a body. 1In criminal contempt, a sentence must be a fixed term -
there is no requirement of a right to purge. See, generally, State v.
Wells, 474 A.2d 846 (Law Court, decided April 9, 1984), Because of
its obvious emphasis on direct obstruction or effrontery, the fixed
term of imprisonment and emphasis on punishment, the constitutional
provision is a special brand of criminal contempt. It has no applic-
ability to a situation where, as here, the purpose of the proceeding
is to achieve compliance.

Thus, even though the constitution provides for summary contempt
of a legislative body, that limited power is out of context in the

context of this proceeding.
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Legislatively Imposed Limitations. Even if that analysis fails,
it is almost too obvious for discussion that the Committee could never
have more power than what it was afforded by its parent body. Even if
we concede for purposes of argument that the Maine Constitution affords
full contempt power without court intervention, a review of the "In-
vestigating Committee" statute in Title 3 demonstrates that the full
constitutional power was never bestowed upon this Committee by its
parent body. o

Whenever the Legislature delegates to a committee general powers
to administer oaths and issue subpoenas, it becomes an "investigating
committee" and subject to the provisions of this chapter..." (Empha-
sis added). 3 M.R.S.A. §4l1l. Because of this limitation, chapter 21
of Title 3 M.R.S.A., defines the absolute outer limit of investigating
committee powers. A review of the chapter clearly indicates that
legislative intent was to afford full judicial oversight contempt
proceedings involving investigating committees.

Section 430 id entitled,."Request for Court to Compel Obedience".
The vehicle to-bring the contempt to the Court's attention is couched
in terms of a '"request" or an "application'". This very wording imports
something short of a unilateral demand made upon a co-equal branch of
government.

The procedures set forth in Subchapter 5 of the same chapter
clearly mandate that an important role be played by this Court. Under
Section 473, for example, the Court is required to make specific
findings about the process used by a.committee, The Court must find
that the conduct of the witness amounted to "contempt". No citation
is needed for the proposition that before -there can be a contempt,
there must be a lawful order. See State v, Wells, supra. Since the
very nature of contempt assumes a lawful order, the Court must make a
threshold that the Committee's action was lawful. Such an inquiry
constitutes review in the purest sense of the word.

Similarly, as a precondition to contempt, the Court must find

L
I that the Committee's inquiry was relevant 3 M.R.S.A. §473 (2), (3)(B).

Separation of Powers. Also to be considered in analyzing whether
the Court has the duty to review Committee action is the fundamental
concept of "separation of powers", The judicial function is clearly
associated with review of actions of subordinate bodies of government.
In most situations, where a public agency exceeds its authority, the
Court has the independent power to enjoin enforcement. Small v. Gart-—
ley, 363 A.2d 724 (Me. 1976).

The Supreme Court of the United States has already grappled with
the separation of powers issue. In Kilbourn v. Thompson, 103 U.S. 168
(1881), Kilbourn was subpoenaed to provide records to a congressional
committee and refused. Congress passed a resolution holding Kilbourn
in contempt.

The Court resolved the issues of (1) whether, Congress had the
power to punish Kilbourn and (2) what limitations existed upon that

-




power. The Supreme Court held that Congress does have power to enforce
its requests for information, but also held that courts have the duty
to determine the lawfulness of Congressional action:

"If they are proceeding in a matter beyond their
legitimate cognizance, we are of the opinion that
this can be shown, and we cannot give our assent

to the principle that, by the mere fact of assert-
ing a person to be guilty of contempt, they [Con-
gress) thereby establish their right to fine and
imprison him, beyond the power of any court or any
other tribunal whatever to inquire into the grounds
on which the order is made".

Id. at 101 U.S. 389; Watkins v. U.S., 354 U.8. 178 (1957).

Thus in Rumely v. U.S., 197 F.2d 166 (D.C., D.C. 1952), it was
held that the House Committee on Lobbying Activities could not con-
sistent with the First Amendment make a general inquiry into all
attempts to influence public opinion by authors of books and pamphlets.
Congress has no general power to inquire into private affairs, for
example, Harriman v. Interstate Commerce Commission, 211 U.S. 407
(1908).

"The purpose of an inquiry seems to be the
significant key to its validity. Questioning
aimed at inhibiting expression or harassing non-
conformity or conducting a legislative trial
entails purposes that are unconstitutional. It is
certainly possible to ban such questioning without
impairing the ability of the congressional commit-
tees to discharge their vitally important part of
the legislative process." Barth, A., Government
by Investigation, p. 30, (1973).

The state courts have also resolved the Kilbourn issue. In
"State ex rel, Joint Committee of Government and Finance of West Vir-
ginia Legislature v. Bonar, 230 S.E.2d 629 (W.Va. 1976), it was held
that three areas of inquiry must be made before enforcing a legislative
subpoena. First, a proper legislative purpose must exist. Second,

the requested documents must be relevant to accomplishment of the
purpose and third, the information sought must not be otherwise avail=-
able, In this case, two of these three requirements are absent. As
already noted, the material sought pertains to non-utility clients
while the statutory enabling legislation is directed only at utilities.
The requested documents are not relevant as will be more thoroughly
discussed in the next section. Similarly, the Committee can tailor

its inquiry in a narrower fashion to discharge its investigative
function. :

Due Process Considerations. Due process mandates that the Court
have a role in whether contempt should issue. The issues before the
Court at this time have a profound impact on Emery who has had no
opportunity for prior participation at the Committee level. As .has
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been noted, Emery is the only owner of the poll. The Defendants in
this action have bare possession. The Committee suggests that it can
obtain possession without further court intervention. If one can
bring himself to accept the Committee's proposition, the effect is to
deprive a non-party of property without due process and in fact,
without any process. The most fundamental dictates of due process
require- that there be notice and opportunity to be heard before prop-
erty can be taken, Mullane v. Central Hanover Bank and Trust Co., 339
U.S. 306 (1950); Ingraham v. Wright, 430 U.S. 651 (1977).

§S$§I. THE REQUESTS ARE'IRRELEVANT TO THE PURPOSES CONTAINED IN THE
ENABLING LEGISLATION.

It might be argued that the enabling legislation is directed at

P investigation of not only utilities but also of all "officers, employ-

ees, or contractors" of such utilities. To follow such a broad con-
struction would mean in a hypothetical sense that the Committee could
investigate each employee or independent contractor of utilities

whether or not the utility was implicated. Hundreds of persons would
be affected by such a broad construction.

The sensible reading of the enabling legislation is that advo-
cated at the outset of this memorandum. The statute is only directed
to activities of utilities.

A review of the discovery requests clearly reveals that the
Committee seeks documents pertinent to persons "other than Maine
utility companies"., Plainly then, the discovery directly contravenes
the legislative purpose. ,

The Committee's position appears to be that it can clear the
relevance hurdle by its bald statement that, '"such documents and
writings may well inform the Committee regarding expenditures and
utilization of funds of regulated Maine utilities™. (Emphasis added).

How the Committee's inquiry can be calculated to reach a legis-
latively permissible result is impossible to imagine. Virtually, any
document, appearing to be one thing "
If that is to be the only of relevance, then anything could be reached
by this Committee. Emery urges that the legislative means must be
narrowly drawn to reach a legitimate end.

In Gibson vs, Florida Investigation Committee, 372 U.S. 539
(1963), a committee was charged with identifying Communists. The
committee sought member names from a member of the NAACP and attempted
to sanction him with contempt when he refused to provide the informa-
tion. The Supreme Court held that though the general scope of the
inquiry is authorized and permissible, it does not compel the conclu=-
sion that the investigating body is free to inquire into everything.
In making a determination as to whether or not a compelling state
interest warranted intrusion, the Court determined that none of the
evidence showed that either the witness was a Communist or that the
NAACP was predominantly a Communist organization.

concerning their participation as individuals in the political process,

may well" actually be its opposite.




In this case, Defendants and Intervenor have stated that the poll
was neither prepared by nor shared with a utility. Thus, there has
not even been a threshold showing a relevance. To believe that the
contents of a poll will reveal the opposite is bald speculation and
blind optimism on the Committee's part.

IV. PRIVILEGE: THE COURT MUST BALANCE THE RESPECTIVE INTERESTS OF
THE PARTIES.

Emery's final assertion is that even if, by some stretch of
imagination, the requests are relevant to legitimate Committe inquiry,
the documents are protected by privilege. This is because the informa-
tion is privileged and potentially damaging if revealed.

Multiple Sources of Privacy. As noted, Emery is the owner of
the poll, His affidavit makes clear, as do the various statements
of Defendants, that contractually the property may not be distributed
without Emery's consent.

Postured as such, the Committee seeks to take private property
and impair contractual relations. :

In Waterville Realty Corp. v. City of Eastport, 136 Me. 309, 8
A.2d 898 (Me. 1939), it was held that a legislative body may not
impair a contractual right of a party except when some exigency exists
and where legislative means are adopted to a rationally-~related end.

’ It cannot be disputed that where there is a legitimate exercise
of the police power, the Legislature may inject itself into contractual
relationships between private parties. In re Guilford Water Company,
118 Me, 367, 108 A. 446 (1919); Maine Sugar Industries, Inc. v. Maine
Industrial Authority, 264 A.2d 1 (Me. 1970). Yet, the latter two
cases do not begin to apply since the inquiry here is not even remote-
ly related to a legitimate legislative concern.

e

In addition to proprietary and contractual privileges, a host of
other privacy interests are at stake. Emery's affidavit is clear that
the poll contains highly sensitive information about the former candi-
date's strengths and his appeal among various segments of voters.

Such sensitive information could be employed to Emery's detriment by
political opponents in future electoral contests.

Zones of privacy, although not explicitly mentioned in State or
Federal Constitutions, are found by implication in the First, Third,
and Fourth Amendments of the United States Constitution. Griswold v.
Connecticut, 381 U.S. 479 (l1965); Cf., Nixon v. Administrator of General

Services, 433 U.S. 425 (1977).

In the Nixon matter, supra, it was recognized that one element of
privacy is the individual's interest in the disclosure of his personal
matters. Whalen v. Roe, 429 U.S. 589 (1977). The test is whether or
not the individual has a legitimate expectation of privacy. Katz v,
U.S., 389 U.S. 347 (1967). :
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The Suprede Court in the Nixon matter stated that the appropri&te
test is whether or not the public's interest outweighs the privacy
expectation. Camara v. Municipal Court, 387 U.S. 523 (1967).

In the Nixon matter, turnover of former President Nixon's records
and recordings to the Administrator of General Services could be
justified under a balancing approach. The bulk of the material was
related to Nixon's public function. Most of the materials had already
been seen by other parties and thus no "legitimate expectation! could
be said to-exist. Statutory procedures were in place to assure pro-
tection from intrusion into those portions of the materials that were
truly private. Minimal intrusion was warranted by .virtue of the
enormous public interest and the historical value of the materials.
Finally, disclosure of private materials could not occur until a prior
court determination on questions of privilege.

In this case, the balancing approach achieves the opposite of the

Nixon matter. This poll is strictly private in nature. It was never

designed for public consumption. There are no assurances that the
poll will not be disseminated. The poll has no historical importance.
As noted, any relevance is minimal, and more aptly, non-existent.

CONCLUSION:

This Court has the obligation to provide oversight of Committee
action both because of the legislative mandates contained in Title 3
and as a requirement of separation of powers.

The poll is irrelevant to a subject of legitimate state concern,
There is simply no connection between the poll and utility~-related
activities.

The poll is privileged. Emery owns the poll. Contractual rela-
tions between Emery and the Defendants assure against disclosure.
More importantly, the poll is private under the 'penumbra' protections
found in the Bill of Rights. Balancing the risk of harm to Emery
against the usefulness of the poll to the Committee, the document
should not be provided to the Committee.

As such, the Motion for Protective Order should be granted.

Dated: November 1, 1984

DOYLE & NELSON

By: ‘/'35 “a, -‘;\::_ ‘.‘.-.f [AN .
N Jon R. Doyle
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Michael J. LaTorre
Attorneys for Intervenor
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STATE OF MAINE SUPERIOR COURT
KENNEBEC, SS. ——" CIVIL ACTION
: DOCKET NO. CV-84-=450

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES,

MEMORANDUM IN OPPOSITION
TO MOTION TO HOLD

DR.-ROTHOLM IN CONTEMPT

Plaintifs<
v,

CHRISTIAN P, POTHOLM and
COMMAND® RESEARCH,

vvvvvv‘ N g Sage®  aget  Saget

Defendants

FACTS

An extensive discussion of the events which led to tﬁis
hearing is contained in the letter from Attorney Richardson
to 3ustice Brody dated October 30, 1984. A brief summary of
those events may be helpful to the Court. |

During the course of its investigation of "the nature
and extent of the participation of political utilities,...in
political processes and activities," the Joint Select
Committee to Investigate Public Utilities (the "Committee™)
issued written requests for the productioﬁ of documents to

both Dr. Christian P. Potholm and Command Research, of which

Dr. Potholm is President. The regquests were issued on June

7 and 8, 1984 and sought all documents and writings related

to Command Research polls of both utility and non-utility
clients.

In response to the subpoenas, Dr. Potholm produced more
than 13,000 pages of documents on August 27, 1984. He
provided the Committee with all the polls taken for public

utilities as well as all of Command Research's receipts and

-
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disbursemeﬁts from these clients. The documents were
paginated and classified as the Committee had requested.

Out of the 51 requests addressed to Dr. Potholm and the
60 requests to Command Research, Dr. Pothqlm has complied
with all but eight of the Committee's requests.

Instead of reviewing the voluminous documents already
produced or calling Dr. Potholm in to testify before the
Committee, the members of the Committee immediately voted to

issue a subpoena duces tecum to compel production of the

remaining documents. After receiving Dr. Potholm's
responses, the Committee majority voted to apply to the
Superior Court to enforce the subpoenas.

In the hearing before the Court on October 12, 1984,
the Court offered to determine the same issues which are now
before it. Counsel for the Commiftee majority would not
agree. The Court issued an order directing Dr. Potholm to
appear at the Joint Select Cormittee meeting on October 25,
1984, Dr. Potholm nevér refused to appear and, in fact, had
indicated his willingneés to appear before the Committee.

At the October 25 hearing, Dr. Potholm, and his

attorney, stated again his objections to certain .requests

‘and indicated his willingness to discuss public utilities

with the Committee. 1Instead, the Committee majority voted
to come back to this Court to find Dr. Potholm in contempt

of the Committee.
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ARGUMENT

I. THE COURT'S ROLE IS TO REVIEW THE COMMITTEE'S ACTION TO
DETERMINE WHETHER THE COMMITTEE ACTED IN ACCORD WITH
ALL THE PROVISIONS OF 3 M.R.S.A. §401, ET SEQ., AND
WHETHER DR. POTHOLM SHOULD BE HELD IN CONTEMPT.

Counsel for the Committee has pointed out that Article
IV, Pt. 3, §6 of the Maine Constitution provides that each
House may punish any person by imprisonment for misconduct
during Legislative'proceedings. While one of the forms of
misconduct specified in Section 6 is "obstructing any of
[the Committee's] proceedings," the provision is primarily
addressed to actions which aré disrespectful to the House or
harmful té its memberé; Accordiﬁg‘£§Aéec£ion 6, non-members
may be punished "for disrespectful or disorderly behavior in
its presence, for obstructing any of its proceedings,
threatening, assaulting or abusing any of its members."
Dr. Potholm has never éxhibited any behavior which is
disrespectful to the Committee and his attitude toward the
Committee has never been of the néture described in Article
Iv, Pt. 3, §6. |

In addition, while Section 6 provides that the House

has some power to imprison non-members for disorderly and

disrespectful behavior, it does not provide the mechanics by

which the punishment can issue. The Legislafure has
specifically provided these mechanics by gtatute, 3 M.R.S.A.
§401, et seq. ?hese provisions, particularly Section 473,
require a more searching examination by the éourt.than a
finding that the Committee has‘complied with the normal
prbcedural requirements. Under Section 473, the Court must

determine:
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1. That Dr. Potholm's conduct amounted to
contempt;
2. That the requirements of notice (§424),

application to Court by Committee action
(§430) , pertinency and an explanation of
pertinency (§453), and direction of
compliance (§454), have been met;

3. That the subpoena was a Committee action;

4. That if the Committee requests were :
challenged as not pertinent, the Court must
find that they were and that the pertinency
was explained (§453), that the scope of the
investigation was. clearly stated in the
Committee's authorization and that the
Committee did not exceed that scope (§412);

5. If the requests were challenged on grounds

of privilege, the Court must find that Dr.
Potholm was given the benefit of any
privilege which he could have claimed in a
civil action (§457).

Counsel fdr the Committee argues that Section 473(3) (B)
and (C) do not apply in this proceeding because the citation
was not for failure to testify but for failure to produce
documents. This is too narrow a construction. Section
402(8) defines testimony as "any form of evidence received
by an investigating committee." The other statutory

provisions reflect this definition and speak primarily of

"testimony" rather than "testimony, production of documents

.;nd other evidence." Dr. Potholm has challenged the

requests as privileged and not pertinent; these assertions

should be reviewed by the Court.

Counsel for the Committee has also argued that the
power to punish for contempt is inherent in the Legislature,
through both the Maine Constitution and the Maine Statutes.

The short'response to this contention is a question: why




did the Legislature explicitly provide that application to
the Court must be made for contempt regardless of whether
the Legislature is in session or not?

The more detailed response to the Committee's argument
is that while there is authority to support a Legislative
contempt power, the parameters of this power are unclear.
There is conflict, for example, over whether a legislative

committee has contempt powérs. Compare In re Davis, 53 Kan.

368, 49 P. 160 (1897) with Sullivan v. Hill, 73 W.Va. 49, 79

S.E. 670 (1913).

At the federal level, 2 U.S.C. §192 specifically mages
it a misdemeanor for a Congressional witness to refuse to
testify and provides for a fine and imprisonment. Even
under this seemingly automatic provision, however, Congress
does not punish its witnesses. Under Section 194, a
statement of fact must be filed with the Speaker of the
House or the President of the Senate who is to certify the
statement and give it to a United States Attorney. Even
under §194, the certification has been held not to be
automatic, but to require some discussion and reflection by

the Legislature and Speaker. Wilson v. United States, 369

F.2d 198 (D.C. Cir. 1966).

The federal statutes contemplate a two step process:
citation by Congress and review by the Court. Admittedly,
the cases construing federal provisions require an exacting
scrutiny of Legislative action because the witness is to be
found guilty of a crime and each element of the offense must
be proved beyond a reasonable doubt. Nonetheless, the

federal cases do support Court review of a Legislative

|
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citation for contempt before punishment by either a fine or

imprisonment is invoked. See, e.g., Gojack v. U.S., 384

U.S. 702 (1966); Yellin v. U.S., 374 U.S. 109 (1963);

Russell v, U.S., 369 U.S. 749 (1962).

This Court review should determine whether the requested
information was within the scope of the authority granted to

the Committee. United States v. Orman, 207 F.2d 148, 153

(3d Cir. 1953). In determining whether the offense of
contempt has been proved, the Court must find that the
requested evidence was pertinent to the subject matter of the
investigation. Russell, 369 U.S. at 757. If a privilege is
asserted, the public's need for the information should be
balanced against the dangers of disclosure.

As the Wilson court stated, this kind of judicial
review is not an invasion of legislative prerogative. 369
F.2d at 200. ‘Instead, determining whether a statute allows
or requires the discretion exercised by a public official
requires an interpretation of statutes which is exclusively
a judicial function. Id. In the instant case, it is the
function of the Court to determine whether the Committee has
‘exceeded the scope of its authorization, rather than to
accept the Committee's unilateral decision that it has not.
Similarly, the statutory requirements of pertinency and

privilege must be interpreted by this Court.




-7

II. THE REQUESTS FOR DOCUMENTS RELATING TC NON-UTILITY
CLIENTS ARE OUTSIDE THE SCOPE OF THE COMMITTEE'S
AUTHORIZATION.

Senate Paper 643 éreated this investigating committee.
A copy of S.P. 643 is attached as Exhibit 2. S.P. 643
basically authorized the Committee to investigate the
nature and extent of the participation of public utilities
in the political process. Specifically, the Committee is
authorized to investigate and report on the following
matters:

1. The nature of the relationship of public
utilities to their subsidiaries, affiliates,

officers, employees and persons or organizations
providing contract services to them, with
particular attention to the larger utilities;

2. The nature and extent of the participation
of public utilities, either directly, indirectly
or through their subsidiaries, affiliates,
political action committees, officers, employees
or contractors, in political processes and
activities, including both referenda campaigns
and election campaigns;

3. Whether that political participation has
involved violations by public utilities or other
persons of laws relating to elections,
registration of voters, initiatives and
referenda, campaign reports or £inances, or
other political or election activities or
practices;

4, The relationship of that political
participation and the regulation of public
utilities;

5. Whether ratepayers' money has been used
directly or indirectly to affect the regqulation
of public utilities;

6. The ability of the commission to properly
and thoroughly investigate, monitor and report
on the matters set forth above; and

7. The adequacy of the present laws governing

public utility regulation and elections to
properly reveal and regulate the political
participation of utilities;...




At this point, Dr. Potholm has not given complete

responses to requests 1, 2, 3, 4, 6, 7, 8 and 12 of the

subpoena duces tecum to Command Research. Requests 1-4 seek

documents and writings related to any poll for non-utility
clients which contained questions about President Reagan,
Governor Brennan or thé Maine senatorial and gubernatorial
elections.

Request #6 seeks the identity of non-utility clients.
Regquest #7 asks for documents which record debts of
political officeholders and Request #8 asks for records of
contributions to political candidates and committees.
Finally, Request #12 seeks all other documents related to
Command Research records.

All these requests relate to Dr. Potholm's work for
non-utility clients or to the business affairs of Command
Research. Noné of these documents are within the scope of
the investigation authorized by the Legislature.

Certainly the legislative authorization to study public
utilities and politics does not encompass review of the
internal and financial records of Command Research. 1In

Tobin v. United States, 306 F.248 270 (D.C. Cir. 1962), the

Court of Appeals examined a legislative committee's

authorization "to conduct full and complete investigatibns
and studies relating to...the activities and operations of
interstate compacts," like the Port Authority in New York.
Id. at 275. Thé Court determined that internal memoranda

and other intra-Authority documents were outside the scope
of the authority to investigate. Id. at 256. The

legislative mandate at issue in the instant case is not
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broad enough to cover tﬁe internal financial records of
Command Research,

The requests relating to questions about political
candidates and elections appear to be within the ambit of
the investigation. However; as Dr. Potholm will testify to
the Court and has been p:epafed to testify to the Committee,
he routineiy inciudes such questions on polls and surveys
which have nothing to do with politics. Dr. Potholmifeels
that questions which\determine whether respondents Have an
opinion abqut well-~known ﬁolitical figures provide -
invaluable information about both the validity of that
respondent's answers and the validity of the survey as a
whole. These guestions are commonly referred to as
"tracking questionsh and Dr. Potholm includes some form of
tracking question on all of his polls.

The polls taken for some non-utility clients contain
tracking questions. However, as the Court wi}l see in its

in camera inspection, the rest of the questions on the

‘surveys have nothing to do with either utilities or

politics. Therefore, the documents relating to these polls
are not within the scope of the Committee's investigatién.
. Similarly, the identity and debts of non-utility
clients are outside the scope of the investigation. Dr.
Potholm has already provided the- Committee with the receipts
from utilities. If the Committee wants verification of
these figures, Dr. Potholm will be happy to provide'it in
some form short of disclosing all the financial records of

Command Research. These records are clearly outside of the




scope of the Committee's investigation since they largely
relate to work done for non-utility clients.

Dr. Potholm suggests that the Committee specify the
reasons that they are interested in Command Research's
books. The Court can then determine whether these requests
are within the scope of Committee review. If the Court
determines that the requests are within the scope, the Court
or séme objective third party can then review the books to
determine whether they contain information pertinent to the
inquiries;

Nothing in Dr. Potholm's professional association with
the utilities leads to the conclusion that all the
financial records of his company should be open to Committee
perusal or to public scrutiny. The broad powers. given to
the Legislature do not mean that investigating committees
possess the power "to examine private citizens
indiscriminately in the hope of stumbling on valuable '
information." Orman, 207 F.2d at 154-55. 1In the Orman
case, the Court determined that there was adequate evidence
of pertinence of business records to a Congressional study

to sustain a jury finding of pertinence. 1Id. As in Orman,

Pr. Potholm is entitled to have a judicial determination of

the scope of these proceedings and the pertinence of his

companv's private records.
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III. THE CHALLENGEDR REQUESTS ARE KOT PERTINENT TO THE
COMMITTEE'S INVESTIGATION AS REQUIRED BY 3 M.R.S.A.
£€§453 and 473, . ‘

Pertinency is related to the issue of‘scope and has
been discussed to some extent in the preceding section. The
books of Ccmmand Reéearch are simplyv not relevant to the‘
Committee investigation of public utilities, except for the
entries in those booké which relate to public utilities.

The pertinent information has been given to the Committee
without protést. Before Dr. Potholm can be held in contempt
for not producing requested documents, the request must be
found to be pertinent to the investigation. On the federal
level, pertinency must be proved beyond a reasonable doubt.
Tobin, 195 F.Supp. at 602. While there may be a reasonable
doubt standard in Dr. Potholm's case, at a minimum
pertinency should be shown to the satisfaction of the Court
before Dr. Potholm is impriséﬁed or fined.

Section 453 contains a requirement that "the relation
believed to exist between the request and the subject matter
and scope of the investigation shall be explained." Under
§473, the Court must then find that the documents were

pertinent as explained. At the October 25 hearing, Chairman

Baldacci merely reiterated the authority of the Committee

and did not clarify how Command Research's financial records

were pertinent to the investigation.
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IV. DR. POTHOLM'S POLLS, RESULTE AND THE OTHER DOCUMENTS
RELATING TO POLLS UNDERTAKEN FOR PRIVATE CLIENTS ARE
CONFIDENTIAL, g K

Whenever Command Research undertakes a public opinion
research survey, Dr. Potholm and the client sign a
Memorandum of Understanding which sets forth the services
Command Research will provide and the cost to the client.
Each Memorandum of Understanding contains a standard clause
which says:

[Client] acquires the right to release the

results of the survey as long as said

disclosures do not violate the confidentiality

of the interviewing process. Command Research

will not release any data without the prior

approval of [the client].

The Code of Professional Ethics and Practices issued by
the American Association for Public Opinion Research in
Washington, D.C, stresses that all information about the
client's business affairs and findings of research shall be
held confidential. See Exhibit B.

" This view is widely held among public opinion research
firms and others in the business of processing data by

computer., V., Lance Tarrance, Jr., President of the Texas

public opinion research firm of V. Lance Tarrance and

Associates, expressed the confidentiality policies both at

his firm and industry-wide in a letter to Dr. Potholm, dated

October 5, 1984. See Exhibit C.

This standard of confidentiality is also stressed by
professionals at the local level. The President of the
Computing Cénter at Bowdoin Collégé, Myron W. Curtis, has
filed an Affidavit which states that data residing on the

computer system of the Computing Center is the property of

;
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the customér who commissioned it. See Curtis Rffidavit,
Exhibit D.A Both Mr. Curtis and Mr, John S, Marr, President
of the Computer Center in Falﬁouth, Maine, agree that
confidentiality of customer data and results is an
industry-wide standard. See Marr Affidavit, Exhibit E.

Dr. Potholm has no authority to release the polls and
results of his clients; surveys. His non-utility clients

have been asked and they refuse to consent to the release.

The Court should balance the public's need for
disclosure of the non-utility clients of Command Research
against Dr. Potholm's interest in preserving thé
confidentiality of those communications. This type of
balancing approach was used by a Federal District Court in
determining that a cla;m of privilege Qas outweighed ﬁy a
Congressional investigating ccmmittee's need for certain

documents. Tobin v. United States, 195 F.Supp. 588, 612

(D.C. 1961), rev'd on other grounds 306 F.2d 270 (1962). On

appeal in Tobin, the Court of Appeals did not reach the
balancing question and determined simply that the

investigating committee had exceeded the scope of its

authority in requesting certain documents relating to

internal corporate affairs., Tobin, 306 F.2d at 276.
At least one court has determined that the identities

of survey respondents and the substance of their replies

should be kept confidential. Richards of Rockford, Inc. v.

Pacific Gas & Electric Co., 71 F.R.D. 388 (N.D. Cal. 1976).

In the Richards case, the Court employed a balancing test to

determine whether to compel production of the identities of
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survey respondents to aid discovery in a civil‘actiqn. Ida.
at 389. The Court determined that confidentiality was

important to public policy research and the public in£erest
in promoéihg the research was great. Id. at 390. The need
for confidentiality thus outweiched the litigant's need for

—_\

disclosure since much of the information was available

through other sources. Id.

The Statement of Fact found after 3 M.R.S.A. §401, et
seq., also indicates that the Legislature intended a

balancing approach under the statutes. This Statement says:
The widespread use of legislative investigations
have emphasized their usefulness in informin
legislative bodies, but has also emphasized the
damage which they may cause to individuals.
This Act attempts to reconcile these interests
by setting forth rules of procedure to govern
legislative investigating committees and bv
granting certain rights to interested parties.

Maine Législative Documents, 107th Legislature Regular
Session Jénuary 1 to July 2, 1975, Volume 2, L.D. 1085 at 5.

In Maine Sugar Industries, Inc. v. Maine Industrial

Building Authority, 264 A.2d 1 (1970), the Law Court

suggested a balancing of injuries and benefits was

appropriate where a claim of confidentiality was asserted

‘before a Legislative investigating committee. In Maine

Sugar Industries, the plaintiffs had loans guaranteed by the

defendant. Plaintiffs claimed that a state statute which
provided that information relating to the loans would not be
divulged by any of Defendant's employees was a bar to
inquiries by the investigating committee. Id. at 4. The
Law Court concluded that the risk of injury to the
Plaintiffs was outweighed by the public interest in having

the Legislature fully informed about the use of public funds
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and the credit of thé state. Id. at 6. The Court then
construed the statute to prohibit only voluntary
disclosures. Id.

The facts in Maine Sugar Industries weighed much more

heavily in favor of disglosure than those at issue in the

instant case. In Maine Sugar Industries, the Plaintiffs

took advantage of a government program to secure Plaintiff's
loans. When the program ran into pfoblems and a committee
was appointed to investigate those problems, Plainfiffs then
sought to keep records of their loans confidential. Having
participated in the benefits of the guarantee program,
Plaintiffs should have been subject to the investigation.
Moreover, the Committee authorization specifically directed
investigation of the guarantees. Id. at 3. By contrast,
Dr. Potholm's non-utility clients are not even part of the
investigation, much less the central focus. A final

distinguishing feature of the Maine Sugar Industries case is

that the Legislature subsequently made its intent clear by

amending the statute to provide for disclosure to an investi-

il

gating committee. Id. at 4.

In the instant case, the Court should balance the
interests involved. The information regarding the non-
utility clients of Command Research is not even collaterally
related to the Committee's investigation. On the other
side, Dr. Potholm has a substantial interest in protecting
his clients} confidential business and his own professional

credibility. The future of Command Research could be

jeopardized by the release of client information in direct

violation of the client's agreement with the company.
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V. DR. POTHOLM'S ACTIONS DO NOT AMOUNT TO CONTEMPT,

All of the records of proceedings before this Court
demonstrate that Christian Potholm respects the Legislative
process and is ready and willing to aid the Committee. His
only disagreement with the Ccmmittee is over documents which
are unreléted to the Committee's work. He was prepared to
discuss this disagreement with the members of the Committee
and to resolve the disagreement without recourse to the
Court.

Very simply, Dr. Potholm's actions in these proceedings

do not amount to contempt.

It is respectfully requested that the Court deny the

Committee's Motion to find Christifan Potholm in contempt.

/"‘1
AN b S .
‘(_'C\ . }Cl«(}k r)\ s.»'/ :_,_".' r.?\),‘[’t-‘i- .

Elizabeth G. Stoudér
Attorneys for
Christian Potholm

.RICHARDSONM, TYLER & TROUBH

465 Congress Street
P.O, Box 15340
Portland, ME 04101
(207) 774-5821
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STATE OF MAINE
SENATE
1llch LEGISLATURE
FIRST SPECIAL SESSION-
SENATE ADVANCE. JOURNAL AND CALEMDAR
‘Tuesday, September 6, 1983

SUPPLEMENT NO. 21

ORDERS

Joint Order

{4-1) On Motion by Sanator BALDACCI of Pencbacot, the
following Joint Ordar:- (sln. 643) (COapdnsors: Seqitor PRAY
of Penobscot, Bapresentative MARTIN of Fagls Laksa, Repfasentative
VOSE of Rastport) |

Whereas, the United States Constitution, Amendment X,
ressrves to the states the exarcise of the police power to
protect public health, morals and public safety; and

Whereas, under the Constitution of Maine, the Legise
lature bears a portion of the responsibility to protect the
Public health, morals and safety; and

Hhcr;aa, the reagulation of public utilitias is a func-
tion of the Legislature; and

Wharean, in 1913 -the Legislature delegated to the Public
Utilities Commiassion the reqgulation of public utilitiaes,
including those granted monopoly status by Act of the Legla-
laturs and by operation of other laws; and

Wheraas, the delegation of power to the Public Utilities
. Commission is limited, with the residual power and duty to
regulate public utilities remaining in the Legislature; and

Wheraas, thc.Laqialitura maintains constant ovarsight of
the activities of the Public Utilities Commission and 1its
offorta to requlate the public util{tinu of Maine; and

Whereas, the Lagislature has been informed of the fol-
lowing mattars:

1. Racently, the Public Utilities Commission has con-
ducted an investigation of nmatters in connection with the
false testimony of a apecific utility and has proposed to
ordar it and saveral of its officers and amployeess to show
causs why it and the officers and employees should not be
held In contampt for presenting false information to the
commission, engaging in a uarien of actions designed to con-
tinue to impede the commission's authority and for failing
to correct that information when 1ts misleadlnq nature
becamo known to the utility;

2. As a result of that’invastiqation, the utility and a
senior officar of the utility have pleaded guilty in Maine
courts to the crimes of falsification of physical avidence



‘Sopo. No. <L

|

£

and falsae awearing, respectively;

3. During the course of that investigation, the commis-
sion developed information that at least opa utility has
bacome axtensively involved in Maine's political process,
including the use of utility employaes in political cam-
paigns; in the formation and use of political action commit-
teas; in the formation and operation of an incorporated sub-
sidiary which conducted political pelling for the utility
and for presently unnamed political candidates and organiza-
tions; and in the retention of consultants for the purposae
of directing its political activitiens;

4. The commission has indicated that due to a lack of.
ragources it has been unable to satisfactorily complete fur-
ther examination of that utility's or other wutilities'
involvement in tha political process. This leaves unanswered
the critical quastions of the scopae and purpose of involve-
ment in political sctivities by large utilities, of the
relationship of these political involvements tov the regula-
tion of public utilities and of the adaquacy of and compli-
ance with election laws applicable to their activities and
the banaficiaries of their activities; now, therefore, be it

Ordered, the House concurring, that pursuant to the Con-
stituction of Maine and tha Revised Statutea, Title 3, sec-
tions 162, 165 and 401, et geaq., the Legislative Council
shall appoint itself, a joint standing committee or a joint
salect committes, as a lagislative investigating committee
to investigats and report on the following mattars;

- 1. Tha nature of the ralationship of public wutilities
to their subnidlaries, affiliates, officers, amployeas and
persons or organizations providing contract sservices to
them, with.particular attention to the larger utilitiaes;

2. The nature and extent of the participation of public
utilities, sither directly, indirectly or through their sub-
sidiaries, affiliates, political action committees, offi-
cers, employeas or. contractors, in political processes and
activities, including both referenda campaigns and election

campaigns;

3. Wwhether that political participation haa involved
vioclations by public utilities or other persons of laws
relating to elections, registration of voters, initiatives
and referenda, campaign reports or finances, or other polit-
ical or election activitias or practicas;

4. The relationahip of that political participation and
the requlation of public utilities;

5. Whether ratepayers' money has been used directl
indirectly to affact the regulation of public utilitils;y °F

6. The abillity of the commission to properly and thor-
cughly investigats, monitor and report on th
forth above,  cmy ‘ ‘ PO n a« matters set

7. The adequacy of the present laws governin ubli
utility regulation and elections to properly r:veil ang
regulate the political participation of utilitias; and be it
further ,

Ordered, that to carry out this investigation, tha
Legislature grants to thia committee all tha powe;s and
authority of ‘a lagislative investigating committee as pro-
vided under the Ravised Statutes, Titla 3, section 162, sub-
section 4; 9gection 165, subsection 7: and sections 401, et
seq. The committae may hire Jlegal counsel and staff as
necessary; and be it further

inFludiney  rarcommendsd ladinlatd aem ' s a1l Y e gy,

Ordered, that the committwe shall make its final report,



de, the members of th erican Agagciation for Public Opinion Rese 2 subscribe to the principles
a:f -ssed in the following code. Our goal Ls to support sound practice in the profession of public
o&i n research. (By public opinion research we mean studies in whicn the principal source of infor-
nali.s«i abour individual beliefs, preferences, and behavior is a report gziven by the inmdividual himself
or herself).

4e pledge ourselves to maintain high standards of scientific competence and integrity in our work, and
in our relations both with our clients and with the general public. We further pledge ourselves to
reject all tasks or assigmments which would be inconsistent with the principles of this code.

THE CODE

I. Principles of Professional Practice in the Conduct of OQur Work

A. We shall exercise due care ip gathering and processing data, taking all reasonable steps to
" assure the accuracy of results.

3. We shall exercise due care in the development of research designs and in the analysis of data.

1. We shall employ only research tools and methods of analysis which, in our professional
judgment, are well suited to the research problem at hand.

2. We shall not select research tools and methods of analysis because of their special
capacity to yield a desired conclusion.

3. We shall not knowingly make interpretations of research results, nor shall we tacitcly
permit interpretations, which are inconsisteat with the data available.

4. We shall not knowingly imply that interprectations should be accorded greatar confidence
than the data actually warrant.

.

C. We shall describe our findings and methods accurately and in appropriate detail im all
research reports.

{: /rinciples of Professional Responsibilicy im Our Dealings wich 2aople

A, The Publie: ’
1. We shail cooperate with legally authorized representatives of the public by describing
the methods used in our studies. '

2. We shall maintain the right to approve the release of osur f{indings, whether o5r noc
aseribed t> us. When misinterpreration appears, we shall publicly disclose wnat is
required to correct it, notwithstanding our obligatiom Iar client confidentialicy lc
all other respeccs.

B. Clients or Sponsors:

1. We shall nold confidential all information obtained about the client's general business
affairs and about the findings of research conduczed Zor the client, except when che
dissemination of such information is expressly authorized.

2. We shall be aindful of the limirations of our techmigues ind facilities and shall accepc
only those research assignments which can be accompiishned within these limitacions.

C. 7The Profession:

1. We shall not cite our membership in the Association as evidence of professional
competence, since the Association does not so certify any persons or organmizations,

2. We recognize our respomsibility to conmtribute to the science of public opinion research
and to disseminate as freely as possible the ideas and findings which emerge from our
research.

D. The Respondent:

1. We shall not lie to survey respondents or use practices and methods which abuse, coerce,
or humiliate them.

2. We shall protect the anonymity of every respondent, unless the respondent waives such ‘-~\\
anonymity for specified uses. 1In addicion, we shall hold as privileged and confidential

all information which tends to identify the respondent. ‘__—‘—_’,,—’/




| TARRANCE

VOLANCE TARRANCE & ASSOCUIATES

October 5, 1984

Dr. Christian Potholm
Department of Government
Campus Drive

Bowdoin College
Brunswick, Maine 04011

Dear Chris:

I have enclosed a copy of ‘the Code of Professional Ethics and Practices
of the American Association of Public Opinion Research, which is the
leading professional organ1zat1on for the public 0p1n1on regearch g
Please note II-B, in which the code g 8
old contidentia information about the client's genera] business
affairs and about the f1nd1ngs of research conducted for the c11ent,

Our firm is a memd€ y @
ethical practices:

The data that our firm collects is express]y th
of the client, and not of the resear e maintain
a research study for up to six

TNe 1nterview sclcoudies tor

months, and they they are destroyed. We maintain a copy of
the published report in our 11brary, but only as a service
to the client in case other copies are necessary.

(f"'z——_?ge client authorizes us to release data, and no one =lse.
™rune client does refease datd, e

public interest to elaborate only to the extent of th= time
the study was fielded, the size of the sample, the tolerance
level, etc. In effect, only methodological parameters are
ever discussed when confirming data released by the client to
others, for example, to the press.

e The respondent's name and address are never revealed to any-
one, including the client. This is the most honored 2thical
standard in the industry and would never be violated by any
reputable firm. In effect, the standards here are the same
ones'that are held by the U.S. Census Bureau in terms of
strict confidentiality of individual records. In reference
to the U.S. Census Bureau again, it must be kept in mind that
many organizations, including the U.S. Congress, have tried
to get ahold of the individual responses in the U.S. Census
Bureau, and the federal courts have always upheld the strict
confidentiality standards of the U.S. Census Bureau.




TARRANCE

Dr. Potholm - page 2

I hope this helps in terms of clarifying not only our company';—;;::::;:?N\f:)

but policies that are in effect industrywide. Y -
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L Y. Lange Tarpance, Jr.
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AFFIDAVIT

I, Myron W. Curtis, having first been duly sworn, do depose and
say as follows:

1. I am the Director of the Computing Center at Bowdoin College.

2. I have been the Director of the Computing Center for twenty
(20) years. .

3. The Computing Center provides computing services to members
of the college community, state government agencies and
some other non-college users.

4. I consider data residing on the computing system the property
of the organization or person that contracts with the college
to use computer services rather than the property of Bowdoin
College or any of its employees.

5. This data and the results it generates are not disclosed to
anyone except the customer who contracts with the College
for computing services, unless the customer authorizes
disclosure.

6. It is a commonly held opinion among professionals in the
computer processing field that both the data and results of
computer services are private and confidential and the
property of the user who contracted for the services.

DATED at . ' , Maine, this day of ’
1984.

Myron W. Curtils

STATE OF MAINE
CUMBERLAND, SS.

Personally appeared the above-named MYRON W. CURTIS and made
oath as to the truth of the foregoing statements by him.

Before me,

Notary Public



AFFIDAVIT

I, John S. Marr, having first been duly sworn, do depose and
say as follows: ' .

l. I am President of the Computer Center in Falmouth, Maine.

2. The Computer Center processes and tabulates survey and
poll results for private firms.

3. I have been President of the Computer Center for twenty-
two (22) years.

4. I consider the data and the results of my work on surveys
and polls confidential and private and only for the use
of the client who employs the Center.

5. I feel that I have a professional and ethical obligation
not to disclose the results of my work to anyone except
the client who hired me to perform the services.

6. In the field of processing survey information it is
common practice to treat work done for a client as confi-
dential and only for the use of the particular client.

- ,/ s
DATED at }%%gé;fﬁAi?; , Maine this //c)r day of e eled ’
1984. \ -
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,/john S. Marr

.7

STATE OF MAINE B
CUMBERLAND, SS.

Personally appeared the above-named JOHN S. MARR and made oath
as to the truth of the foregoing statements by him.

Before me,

./‘/ . 1
( o et b 7 (? L S T
Notary—Pubiic- 'H ,/L.,,N.J
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STATE OF MAINE SUPERIOR COURT
Kennebec, ss. Civil Action o
Docket No. CV-84-430

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES,
duly authorized Joint Committee
of the Maine Legislature
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SUPPLEMENTAL MEMORANDUM
IN SUPPORT OF APPLICATION
FOR CONTEMPT;

CHRISTIAN P. POTHOLM
Town of Harpswell, County of
Cumberland, State of Maine

MEMORANDUM IN OPPOSITION
TO MOTION FOR PROTECTIVE
ORDER

and

COMMAND RESEARCH, a Maine
Corporation with a principal
place of business at Brunswick,
County of Cumberland, State of
Maine
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DAVID F. EMERY, INTERVENOR

TO: The Honorable Justice of the Superior Court

A. JUDICIAL AUTHORITY TO REVIEW CONTEMPT CITATION

Mr. Potholm has been given fully three directives and/or
opportunities to comply with the Committee's request for f
documents: first, upon issuance of the Requests for Production
of Documents; second, upon issuance of the subpoenas duces
tecum; and third, upon the Committee chairman's specific
directive to turn over the documents under the provisions of 3
M.R.S.A. §§454 and 457. Despite his suggestions to the
contrary, he has steadfastly refused to comply. Such conduct
is contemptuous of the Committee's proceedings.

Mr. Potholm's willingness to testify bhefore the Committee
is not the issue. 1Indeed, that is and has never been an
issue. Rather, the issue is whether Mr. Potholm will turn over
the subpoenaed documents as requested. So long as he fails to
do so, his actions are contemptuous of the Committee and of the
two Houses of the Legislature which appointed it.

The brovisions of 3 M.R.S.A. §§165(7) and 473, calling for
application to the Superior Court, were clearly meant by the



Legislature to provide an enforcement mechanism. These
statutory provisions do not, in any way, derogate from the
Legislature's inherent and constitutional power of contempt.
Nor could they do so. 1Indeed, if the Legislature were now in
session and chose to punish the defendants for contempt, it
need not resort to this Honorable Court for aid and

assistance. It might well utilize the contempt power with
which it is vested and over which it has -exclusive control as a
separate and independent hranch of government.

At page 5 of Defendants' second memorandum to this Court,
reference is made to 2 U.S.C. §192 as arguably pertinent
regarding the procedure to be followed in finding contempt of
the Congress. As admitted in the memo, this is clearly a
criminal statute which carries its own essential elements of
proof. It is not direct legislative action as here prescribed.
However, this federal statute has been interpreted by the
Supreme Court of the United States in a manner which is
extremely apposite to and supportive of the contention of the
Committee "in this case. Even that criminal statute which
purported to empower another branch of government, i.e., the
executive branch, to pursue the remedy in yet another branch of
government, i.e., the judiciary, was declared by the Court not
to divest the Congress of its inherent contempt power in any

" manner.-

Commenting upon this statute, the United étates Supreme
Court stated in Re Chapman, 166 U.S. 661, 17 S.Ct. 677, 41
L.Ed. 1154 (1897): ’ .

"The history of congressional investigations
demonstrates the difficulties under which the two
houses have labored, respectively, in compelling
unwilling witnesses to disclose facts deemed essential
to taking definitive action, and we quite agree with
Chief Justice Alvey, delivering the opinion of the
court of appeals, 'that Congress possessed the
constitutional power to enact a statute to enforce the
attendance of witnesses and to compel them to make
disclosure of evidence to enable the respective bodies
‘to discharge their legitimate functions;' and that it
was to effect this that the act of 1857 was passed.

It was an act necessary and proper for carrying into
execution the powers vested in Congress and in each
House thereof. We grant that Congress could not
devest (sic) itself, or either of its Houses, of the
essential and inherent power to punish for contempt,
in cases to which the power of either House properly
extended; bhut, because Congress, by the act of 1857
sought to aid each of the Houses in the discharge of




its- constitutional fucntions, it does not follow that
any delegation of the power in each to punish for
contempt was involved; and the statute is not open to
objection on that account." 166 U.S. at 671-672; 41
‘'L.Ed. at 1159. (Underscoring ours)

Thus, in choosing to employ a criminal remedy, Congress
does not thereby divest itself of its inherent powers.

. While Maine's Rules for Legislative Investigations at 3
M.R.S.A. §§5401 et seq. are different from the federal statute
recited above, thevy similarlv must be interpreted as not
preempting the field of punishment for contempt.

The federal cases cited in defendant's Memorandum at pages
5 and 6 interpret 2 U.S.C. §192 which provides for prosecution
of individuals who obstruct legislative proceedings. As is
true with any criminal case, all elements of the offense must
be pleaded and proved by the government. Thus, judicial
review of the pertinence of questions are held as essential in
Russell v. U.S., 369 U.S. 749 (1962) because it is specifically
made a part of the offense.

Further, 2 U.S.C. §194 contemplates filing of a statement
of fact with either the President of the Senate or Speaker of
the House when a witness fails to appear or produce books and
papers before a committee and certification of such statement
to the United States Attorney for further action. While the
Court of Appeals for the D.C. Circuit held in Wilson v. United
States, 369 F.2d 198 (D.C.Cir. 1966), that the certification
was not automatic, as corrected stated in defendant's
Memorandum at page 5, it provided that the additional
consideration should be done by the Speaker, and not
necessarily by Congress, when the House is in adjournment.

"What we do hold is that there should have been an
opportunity for consideration of the issues following
the Committee's action and prior to certification-
consideration by the Speaker, as the cognizant officer
of the House, in view of the unavailability after
adjournment of the normal consideration by the House
itself." 369 F.2d4 at 204-205.

While the federal cases remain a valid interpretation of
the Congressional contempt statute, they are not apposite here
because the statute under construction, 3 M.R.S.A. §§401 et
seq., does not make contumacious conduct before a legislative
committee a criminal offense to be prosecuted by the state's
attorney. Rather, the statute contemplates direct assistance



by the Superior Court in making certain findings and punishing
for contempt of an investigating committee.

B. SCOPE OF COMMITTEE'S INVESTIGATION

The Committee has sought to adhere strictly to the terms of
its enabling resolution requiring it to investigate the
- political activities of regulated utilities. Christian Potholm
and Command Research come within the ambit of the investigation
because of their contractual relationship with regulated
utilities and their ability to exchange polling data or
information obtained at ratepayers' expense to political
candidates in possible contravention of federal and state
election laws.

Thus, the Committee has narrowed its Requests for
Production of Documents and its subpoenas to those documents
which will shed light upon the specific subject of
investigation.

With respect to the first four questions in the subpoenas,
the Committee requested documents relating to polls measuring
respondents' preferences on the Presidential, U.S. Senatorial,
and gubernatorial elections. Mr. Potholm concedes in his
Memorandum at page 9 that he includes such tracking questions
routinely in polls and survevs having nothing to do with .
politics and he further concedes, and significantly so, that
the requests relating to questions about political candidates
and elections appear to be within the ambit of the
investigation.

Indeed, on cross-examination, Mr. Potholm agreed,
reluctantly, to be sure, that his ability to make continual
comparisons of candidates' standings, and the acceptance or
rejection of given political issues by the community, was
dependent on the accumulated and developed polling data base
which was paid for by regqulated utilities. Thus, the nexus is
complete, and this methodology in all its aspects is most
appropriately within the purview of this Committee's
investigation. For, as testified by Representative Kelleher,
unless the Committee is fully conversant with the methodology,
it is not in a position to make recommendations to the
Legislature regarding change of existing legislation or the
introduction of new legislation.

In short, distilled for these purposes, Mr. Potholm's
testimony establishes beyond question that (a) he was engaged
by reqgulated utilities to do polling; (b) he was paid by those
utilities for his polling and consultlnq with respect thereto;
(c) he was authorized and did in fact communicate facts and



opinions regarding this polling to political candidates; (d) he
utilized the data base paid for by the utilities to remain
informed on the current status of the political scene and to
advise political candidates including David Emery with respect
to the validity and implications of his poll as viewed by Mr.
Potholm.

All of Mr. Potholm's testimony in this regard is consistent
with and corroborative of the testimony given by Messrs. Temple
and Thurlow, pertinent portions of which are before this Court
as admitted exhibits.

The Committee believes that the identity and debts of
non-utility clients and Command Research's books are within the
scope of the committee's investigation because they may shed
light on whom the political information, prepared in part at
ratepayers' expense, was being funnelled and whether such
information may have been given, either at no cost or at a
reduced cost, to non-utility clients, including political
candidates, thereby conferring a benefit upon them. Testimony
elicited revealed that the executive summary of Command
Research's books and records could not verify all of the
entries of receipts and disbursements in the company's history,
thereby raising serious questions about the summary's validity.

While counsel for Mr. Potholm stressed certain contents of
the latter's affidavit to the Committee that Potholm had not
shared data with regulated utilities, it became obvious on
examination that Mr. Potholm excluded from this term his
summaries and opinions which, of cdurse, are the important
connnections between monies paid by regulated utilities and
communicated results to political candidates. Mr. Potholm's
submission of unsolicited affidavits suffers from the flaw that
such affidavits contain only what Mr. Potholm chooses to
include in same, and are carefully worded to distinguish
implicitly between such significant concepts as data sharing
and opinion sharing. This is precisely why the Committee must
be permitted to continue with its consistent practice of (a)
obtaining answers to interrogatories and/or responses to
production requests; (h) internal review of same; (c) provision
of opportunity for witness interview; and (d) receipt of sworn
testimony from witness if deemed appropriate.

C. PRIVILEGE

At page 15 of defendants' brief, attempt was made to
distinguish the Maine Sugar Industries case on the basis "that
the Legislature subsuquently made its intent clear by amending
the statute to provide for disclosure to an investigating
committee." This assertion is simply erroneous. The Court




expressly stated that the statute, in its.unamended form, must
he interpreted strictly as prohibiting only voluntary
disclosure and not mandatory disclosure. The projected
amendment to exclude from its prohibitory provisions
information sought by a legislative investigating committee was
declared by the Court to be merely explanatory of the original
language which did not include that exclusion. As indicated in
the Committee's prior brief, the Court also addressed the
contractual arrangement between MIBA and MSI which also
precluded the former from disclosing materials filed with it by
the latter. Again, the Court clearly asserted that the
contractual undertaking not to disclose could have reference
only to voluntary activity but would not withstand mandatory
action at the hands of the legislative bhody. Indeed, nothing
seems more clear that in Maine, the privilege asserted by Mr.
Potholm and the intervenor here does not exist. A fortiori, any
asserted privilege based on some nebulous ethical
considerations must also fail.

(Incidentally, Mr. Potholm's testimony that he considered
himself bound by certain ethical standards must be taken in
conjunction with the testimony that he was not a member of the
body which purportedly promulgated these standards, even 1f
they were applicable here. Thus, they were totally
unenforceable against him.)

D. INTERVENOR STATUS

All that has been written regarding Mr. Potholm's position
in this proceeding bears equally on Mr. Emery's position as an
intervenor and movant in this proceeding. There is no question
that he was a political figqure and a political candidate in the
period under investigation. There is no question that he
consulted with and received advices from Mr. Potholm which, as
noted earlier, subsumed all of his utility-paid accumulated
data as the basis for his collation and opinion activities.
There is no guestion that Maine does not honor the privilege of
contractual confidentiality as demonstrated hereinabove. To
the extent that ethical considerations have any materiality in
Mr. Emery's case, they too must fall, as noted.

With respect to Mr. Emery's asserted claim of privacy,
suffice it to say that Mr. Potholm's testimony establishes
beyond question that the privacy to which reference is being
made has to do with voter acceptance or rejection of Mr. Emery
based upon his appearance, demeanor, speech and publicly
discernible characteristics of any kind. These are hardly the
kinds of private matters which are designed to be protected by
the Constitution. They are indeed in the public domain, having
been elicited precisely from that quarter.



E. CONCLUSION

‘Accordingly, in light of the foregoing, the Committee
respectfully maintains its contention that this Honorable Court
is charged with responsibility for implementing the legislative
contempt power through direct application of section 473, all
of the elements of which have been carefully complied with. So
far as the finding of contempt requirement is concerned, the
transcript of proceedings before the Committee as it discloses
Mr. Potholm's continued refusals to deliver the writings over
the compliance directives of the chairman pursuant to the
statute estahlishes beyond question the fact of contempt. All
that remains is a punishment mechanism at the hands of this
Court until the witneéss purges himself.

If the Court is disposed to review and evaluate the
material itself to determine its pertinency, and to evaluate
the existence or non-existence of any personal privileges,
acting in these respects as the judicial branch of government,
the Committee respectfully contends that the record before the
Court fully demonstrates that (a) the material sought is
clearly within the scope of its investigative power and
authority under the Joint Order enacted hy the Legislature; and
(b) is not subject to any of the privileges claimed in this
proceeding by the defendants or the intetvenor.

Respectfully submitted.

DATED at Portland, Maine, this sixth day of November, 1984.

/éjzbhn J'/Flaherty
, C;A§ZZ66L; sz :;Z;1~?c£;

Estelle A. Lavoie

Counsel to Joint Select
Committee to Investigate
Public Utilities

John J. Flaherty, Esq.
Estelle A. Lavoie, Esqg.
PRETI, FLAHERTY & BELIVEAU
443 Congress Street
Portland, Maine 04101-3590
(207) 775-5831
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STATE OF MAINE SUPERIOR COURT
KENNEBEC, SS. , CIVIL ACTION
. DOCKET NO. CV-84-450

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES,

Plaintiff
SUPPLEMENTAIL MEMORANDUM

OF 'DEFENDANTS CHRISTIAN
POTHOLM AND COMMAND RESEARCH

V.

CHRISTIAN P. POTHOLM and
COMMAND RESEARCH, h
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Defendants

Defendants would like to make the following points in
response to the hearing on November 2, 1984 and to the Plaintiff's
Memorandum of ' Law.

Much of the testimony and the argument heard by thé Court
in relation to this matter has involved alleged swapping of
polling information. In fact, Dr. Potholm d4id not trade this
information. He did make authorized disclosures in some cases
and he has repérted these to the Committee. The'significént
point about all these swapping discussions, however, is that the
Committee cannot expect to find the answer to its questions in
the polls or financial records of Cémmand Research. The polls

merely contain survey responses to questions; the records merely

list amounts of receipts and disbursements and the parties

involved. To determine what Dr. Potholm did with information
and whether it was traded between clients, the Committee will

have to ask Dr. Potholm. The answers to those questions are

not in the books and polls of Command Research.

Next, Defendants respectfully submit that the Court should
not consider any of the events which occurred after Dr. Pothélm

decided not to produce some of the documents. Under 3 M.R.S.A.

€473 i+ i1ice +he Cour+'’'s ahlication +o derarmine +hat+ +he




réquested documents<ﬁefe "pertinent as explained" at the hearing
held on October 25, 1984. Testimony given by other witnesses to
the Committee after October 25th is clearly irrelevant to the
issue of whether or not the documents were pertinent to the
Committee's investigation on that date. The testimony is
therefore irrelevant to the question 6f whether Defendant
Potholm's behavior amounted to contempt. At the hearing before
the Court held on November 2, 1984, testimony concerning these
subsequent events was permitted over the continuing objection of
counsel for Defendants.

In addition, the references made at the November 2, 1984
hearing to subsequent Committee testimony revealed no new e
evidence as to the pertinence of non-utility polls and the
financial recsrds. Committee Chairman Baldacci and Representative
Kelleher stated that witnesses had testified to the Committee

about Dr. Potholm disclosing client information after he was

authorized to do so. Dr. Potholm himself told the Committee in

his responses to its réquests for production that he did
disclose information when authorized. The response to Request 15
specifically lists these disclosures.

The opinions of two members of the Committee concerning the
'ﬁeFtinenqe‘of the requested documents are also irrelevant to the
Court's review. The four minority members clearly disagree
with that opinion as shown by their vote on October 25, 1984 and
by the November 2, 1984 testimony of John Linnell, counsel for
the minority members of the Committeé.

Defendants woﬁld also like to point out that the identity

of non-utility clients, the types of questions asked on




non-utility polls and the price structure for polls done by
Command Research are all trade secrets. This information is,
therefore, priViieged under Rule 507 of the Maine Rules of
Evidence. Although trade secrets are not defined under Rule 507,
M.R.Civ.P. 26(c) provides some guidance and includes protection

of confidential research. Field and Murray, Maine Evidence

(1976) §507.1 at 112. The privilegevbrotects "information which
improves competitive position and the value of which is
substantially enhanced by segrecy." Id. If the party seeking
disclosure claims that non-disclosure would cbnceal fraud or
work an injustice, the judge is required to balance the
competing interests. Id. at 113.

As the Court ‘is né doubt aware, the Committee's inquiries
into the political associations of Dr. Potholm and Command
Research carry significant First Amendment implications.
Specifically, Request #8 which asks for records of political
contfibutions impinges on the right of freedom of association
by, in effect, questioning Dr. Potholm on the political causes
he supports throﬁgh contributions by Command Research support.

Questions raised by majority Committee members at the

| November 2, 1984 hearing regarding who Dr. Potholm spoke with

about his political views also violate this First Amendment

right. As the Supreme Court said in DeGregory v. New Hampshire,

383 U.S. 825 (1966), "the First Amendment prevents [the state
legislature] from using the power to investigate enforced by
the contempt power to probe at will without relation to

existing need." Id. at p. 829.

Finally, Defendants would like to direct the Court's




attention to the Legislative Report on P.L. 1975, c. 593, which
contains the provisions on Legislative Investigating Committees.
(A copy of the relevant portion of this report is attached
hereto.) PFirst, on p. 2 of the Committee Report, the State
Government Committee observed that "[t]lhe Legislature has no
power tobinvestigate a person . . . Or to require testimony -

on purely personal matters." The financial records of Command
Research are personal matters. The Committee can only delve
into those records insofar as they contain inforﬁﬁtion about
utilities, the focus of the Coﬁmittee's investigation.

More significantly, the Committee proposed amendments to
the statute which would have omitted the sections requiring
Superior Court participation in contempt proceedings. These
amendments were never passed by the Legislature. It is, thus,

clear that the Legislature determined that Court involvement

in contempt proceedings was either necessary or desireable.

It is respectfully requested that this Court deny the
Committee's Motion to Find Defendants in Contempt.

DATED in Portland, Main his day,of November, 1984.

(Z'l»,’lc‘,bx’lf& 0 >;/6vu5(£r

Elizabeth G. Sqéuder
Attorneys for Defendant Christian P.
Potholm and Command Research

RICHARDSON, TYLER & TROUBH

465 Congress Street

P.0O. Box 15340

Portland, Maine 04101 -
(207 774-=-5821




SUMMARY MEMORANDUM SUBMITTED
ON BEHALF OF
DAVID F. EMERY

Jon R. Doyle, Esq.
Michael J. LaTorre, Esq.



This summary memorandum is submitted in assistance to the
Court with respect to the position of the Intervenor David F.
Emery and contains an outline of Mr. Emery's position and sup-.
plements the memorandum of law previously filed.

JURISDICTION. If we simplify the issues in this matter to
their logical result there is a need for the Court to balance the
demands of the Joint Select Committee to Investigate Public Util-
ities against the private rights of individuvuals involved. The
Committee suggests that the Court ought never to get the point
of balancing rights because it says, incorrectly, that the Court
has no jurisdiction to do other than determine which penalty to
impose. The law which we have cited in our memorandum is clear
that the Court does have such authority, and even more clearly,
the legislative history of the statute governing the Committee's
activities furnishes extremely important information.

Attached to this memorandum is the State Law Library lending
copy of a Report of the State Government Committee on the Study
of Legislative Investigating Committees dated February 4, 1976.
This study was done subsequent to the enactment of the legislation
under which the Joint Select Committee is currently operating.
Importantly, the State Government Committee said (Page 2, last
paragraph) that the legislature has no power to require testimony
on purely personal matters and it noted (Page 4, paragraph 2) that
the Courts clearly have a role to determine conflicts between in-
vestigatory committees and their witnesses. Although the State
Government Committee suggested that that might raise questions
with respect to separation of powers, it did not cite any law to
support that. It did prepare a recommended bill removing the
present provisions invoking Court determination. However, in
the course of the legislative process after referral to the Leg-
islative Judiciary Committee the bill received an OQught Not To
Pass Report which was accepted by the full legislature. The only
conclusion which can be drawn is that the Legislature wanted the
Courts to continue their role of determining conflicts and must
have felt that to bé a proper role. Clearly, by any yardstick
this Court has jurisdiction to determine conflicts between the
Committee and the witnesses and is not left to a pure ministerial
role in determining the imposition of penalties.

SCOPE OF REVIEW. It is clear that the scope of the Committee's
review is not unlimited. Although the Committee has argued for .
some time that it was entitled to anything that might even remotely
affect Maine public utilities, now it is clear from its Chairman's
testimony the other day and that of a member of its committee that
the test of relevance and scope is whether rate payer money was
involved in the activity. If, as in the case of Congressman Emery,
the witness Potholm came into possession of an Emery poll, only
because he was asked to consult on it, and if the Committee could
not, as it could not at the hearing, provide any connection between




November 6, 1984

-

the use of the poll and Maine public utilities then clearly it is
beyond the scope of the Committee's review. Emery's affidavit

was totally uncontradicted and it is important to note that Potholm
never even participated in the polling activities which were under-
taken. He was only asked to consult from time to time. Even

by tHe Committee's yardstick of scope and relevance, the Com-
mittee is not entitled to the Emery polling material. We be-

lieve too for other reasons that in balancing the needs of the
Committee against the private rights involved that the Court

will be lead to the inescapable conclusion that the Committee
should not obtain the data.

EALANCING TEST. 1In this case, the potential or harm which
would be caused by the release of the polling data far outweighs
any need for access which the Committee might have. The data
involved is of a very sensitive nature and if released to the
general public, as have been other documents handled by the Com-
mittee, it could directly and adversely affect not only Mr. Emery,
but other current Maine political figures; political campaigns,
and the future of a number of Maine politicians. The injury
that would inure to the person involved by the disclosure is far
greater than the benefit which the Committee might obtain. Even
assuming for a moment that the polling information contains one or
two guestions asking respondents to comment upon whether or not
Maine Yankee should be closed, the Committee already knows that
such data has been in other polling material and certainly one
more piece of evidence adds nothing to their consideration.

To risk the harm that could be done by the release of an
entire polling data for the benefit of obtaining one or two
guestions is very troublesome to contemplate. The suggestion
in the law is that there must be a balance struck - where as
here that involves sensitive information then the balance re-
guires non-disclosure.

We submit then that the Emery polls are protected; that they
are not required to be turned over to the Committee, and in fact
are beyond the scope of the Committee's jurisdiction. Even using
the Committee's test of involvement of rate payer monies they do
not gualify. They are documents which are not germane to the
scope of inquiry - even if the Committee's own scope is correctly
statea by it. These are private documents.

Wie therefore ask that the appropriate order be entered pro-
tecting the documents. S

JON R. DOYLE

v

MICHAEL J. LATORRE



SUPERIOR COURT
CIVIL ACTION
Docket No. CV-84-430

STATE OF MAINE
KENNEBEC, ss.

JOINT SELECT COMMITTEE TO
INVESTIGATE PUBLIC UTILITIES,

Plaintiff

vs. OPINION and ORDER

CHRISTIAN P. POTHOLM and
COMMANC RESEARCH,

Defendants

Statement of Proceedings

This matter is before the Couft on a motion pursuant.to 3
M.R.S.A. §473 by the Joint Committee to Investigate Public Utilities
to hold Christian Potﬁo%m, individually and in his capacity
as President of Command Research, in contehpttof the Committee.
Pursuant to a Legislative Joint Qrder, the Legislative
Council established the Joint Select Committee to Investigate
Public Utilities. The Joint Select Comﬁittee (Committee) 1is
charged with investigating and repofting on the nature and extent
of . participation of public utilities in political processes
and activities and the relatiénship between any political
participaticen and the regulation of the inlities, including
whether the political participation has involved violations
of Maine statutes, and whether ratepayers' money has been used
dirfsctlj{,._or indirectly to affect the regulation of public utilities.
On June 7, 1984, the Committee issued a written Regquest

for Production of Documents to Dr. Potholm, seeking all documents



-and writings related to his polls of both utility and non-utility
clients. On June 8th, a similar Request for Production was
issued to Command Research, the company of which Dr. Potholm
is president. On August 27, 1984, Dr. Potholm responded to
a number of the fequests, producing in excess of 13,000 pages
of documents. Written objections were filed to a number of
the requests, and Dr. Potholm fefused to produce a number of
the documents requested.

Oon Sepfember 7, 1984, the Comﬁittee voted to issue a subpoena
duces tecum to Dr. Potholm and to Command Research. In response
to the subpoena, Dr. Potholm produced more documents, but he
did not produce all of the documents requested. The Committee
voted to apply to the Superior Court to compel obedience to
the sub#oena pursuant to 3 M.R.S.A. 165(7). On October 12th
this Court ordered Dr. Poﬁholm, both individually and in his
capacity as a principal of Command Research, to appear before
the Committee with the documents subpbenaed by the Committee
not previously produced.

On October 25, 1984, Dr. Potholm appeafed before the Committee
as ordered by this Court. He agreed to produce certain documents,
but hé continued to refuse to pfoduce other documents sought
by the subpoenas, claiming that they were privileged or beyond
the scope of the Committee's investigation. The Committee found

Dr. Potholm in contempt and has asked this Court to impose

punishment.



Discussion of Issues

The threshold issue in this case is whether the Committee's
finding that Dr. Potholm is in contempt is subject to judicial

review, or whether the Court's only function in this matter

is the imposition of punishment for the legislative contempt
finding:
The concept of separation of powers is an integral part

of the Maine Constitution:

Section 1. The powers of this government shall be
divided into three distinct departments, the
legislative, executive and judicial.

Section 2. No person or persons, belonging to one
of these departments, shall exercise any of the powers
properly belonging to either of the others, except
in the cases herein expressly directed or permitted.

Me. Const. art III. Counsel for the Committee has pointed out
that the Legislature has contempt power under the Maine Constitution:

. "Each House, during its session, may punish by imprisonment
any person, not a member, for disrespectful or disorderly
behavior in its presence, for obstructing any of its
proceedings, threatening, assaulting or abusing any
of its members for anything said, done, or doing in
either House; provided that no imprisonment shall
extend beyond the period of the same session."

Me. Const. art. IV, § 6. This constitutional powér of the

Legislature to hold persons in contempt and punish them is

not at issue here. In the instant case, the Joint Committee

of the Legislature has applied to this Court for a determination



4
of punishment for ﬁhe Committee's finding of contemptl, Under
Me. Const. art. III,.SS‘iqand,Z,.this Court cannot exeréise
whatever contempt power inheres in -the Legislature while it
is in session, and any attemptfby either the Legislature or
a legislative committee to delegate that plenary power must
fail on Separation of Powers grounds. Since the courts of this
state are forbidden from exercising legisiétive authority of
any kind, the statutory framework purSuant to which the Committee
hés applied to this Court to enforce obedience to'itS'subpoena
must 'be considered to invoke only whatever judicial authority
the Court has. Consequently,‘in considering the enforcement
of the_Committee's.subpoena duces tecum, this Court must apply
principles long used by the judicial branch in determining whether

to enforce a judicial subpoena duces tecum. See State ex rel

Joint Committee v. Bonar, 230 S.E.2d 629, 632 (W.Va. 1976).

Constitutiocnal considerations dictate that the court is
not bound by the Committee's finding fhat Dr. Potholm is in
contempt of its proceedings. Indeed, this Court is obligated
to make an independent inquiry into whether, by judicial standards,
Dr. Pgéholm's~conduct gégunts to contempt.

The legislative history of the statutory provisions governing

et (PR -

lThus this case must be distinguished from cases like Camiel
V. Select Committee on State Contract Practices, 324 A.2d 862
(Pa.Cmwlth. 1974), where a court was petitioned by a witness
to intervene to quash a subpoena issued by a legislative
committee. This sort of judicial interference with legislative
procedures contemplated in Camiel posed serious separation of
powers questions because the 3judiciary was not involving itself

at the legislature's request.
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Legislative Investigating Committees, P.L. 1975,.c. 593, reveals
that the Legislature, in enacting ‘those provisions, was fﬁlly
aware of the need for judicial review of legislative contempt
findings. = The Sfatc Government Committee undertook a study
of possible amendments to Chapter 593, to clarify and strengthen
the legislative investigatory process. The Committee proposed
to delete thebprovisions providing for judicial determination
of conflicts between investigatory committees and their witnesses,
leaving the Legislature to determine the issues and to enforce
the procedures by legislative contempt actions. See Legislative
Report on P.L. 1975, c. 593, Report of State Govecnment Committee,
p.4. These amendments were rejectcd cy the Legislature. The
Court finds this indicative of a. legislative intent to allow

for judicial review.

The constitutional requirement for an independent inquiry

by this Court is also clearly reflected in § 473, the statutory

provision pursuant to which the Committee has applied for a

finding of contempc:

No witness shall be punished for contempt of an
1nvestlgat1ng committee unless the court finds:

Seaeves e

1. Conduct. That the conduct of the witness
-amounted to contempt:
2. Certain requirements. That the requirements
T " of sections 424, 430, 453 and 454 have been
complied with; and
3. Citations. That in the case of:
A. A citation for failure to comply with
. a subpoena the requirements of sectlon 423
have been complied with;
B. A citation for fallure to testlfy in
response to a request for his testimony
challenged as not pertinent to the subject
matter and. scope of the investigation, the



requirements of sections 412 and 453 have
been complied with and the request was pertinent

as explained;
C. A citation for failure to testlfy in response

to a request for his testimony on grounds. of
privilege, the requ1rements of section 457 have
been complied with. .

Subparagraphs. 1, 2, and 3(A) are clearly applicable and
under § 473 must be satisfied before the Court can hold Dr. Potholm
in contempt 6f the Committee. Since "testimony" is broadly
defined under the statute as "any form of evidence received
by an investigating committee," 3 M.R.S.A. § 402(8), Dr. Potholm's

failure to produce is a failure to "testify", and subparagraphs

3(B) and (C) of § 473 must be satisfied as well.

l. § 473(2) Requirements

a. procédural requirements

The proceduralyrequirements under § 473(2) -- those 1laid
out in §§ 424, 430, and 454 -- have been met by the Committee.
When he was‘subpoenaed by the Committee, Dr. Potholm received
ample notice of the subjéct matter of the investigation, so
§ 424 is satisfied. .The decision to apply to this Court to
compel obedience to the Committee's subpoena was by "investigating
committeefaction” as defined in § 421, and thus § 430 was also
satisfied.L Tﬁé‘éhalrman directed compllance with the subpoenas,
as he was authorized to do by § 454, and he was not overruled
by the Committee, thus § 454 is satisfied as well.

b. pertinency requirement

Section 453, the only substantive provision under § 473(2),
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deals with the éertinency of the Committee's Requests for Production
to its investigation. Since Dr. Potholm challenged the request
for his testimony? as not pertinenﬁ to the subject matter and
scope of the investigation, § 453 requires the Committee to
explain "the re;ation believed to exist between the request
and the subject matter and scope of the investigation." This

requirement is closely tied to the pertinency requirement of

§ 412:

The authorization creating an investigating committee
shall clearly state, and thereby limit, the subject
matter and scope of the study or investigation. No
investigating committee shall exceed the limits set
forth in such authorization.

The Committee claims that its Request for Production did not
exceed its authorization, and that the pertinency of the Committee's
Requests to its investigation was adequately explained by the

Chairman of the Joint Committee to Dr. Potholm at the October

25, 1984 hearing:

"« o« o+ o I would give you an explanation as is set forth
in the statutes as to why the gquestions you were asked
- individually and in your capacity as president of Command
Research are within the scope of this committee's review
legally -7 « .- ‘ '
The authorization for this investigating committee,
~legislative joint order senate paper 643 specifically sets:
forth in accordance with Section 412, Title III of the
‘'Maine Revised Annotated Statutes that the matters which
this committee's charged to investigate specifically paragraphs
2 and 3 of the joint order as follows: The nature and

2"Testimony" is broadly defined as "any form of evidence received
by an investigating committee." 3 M.R.S.A. § 402(8). The writings
and other documents produced by Dr. Potholm clearly fall within
this expanded definition of testimony.
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extent of the participation of public utilities either
directly, indirectly or through their subsidiaries, affiliates,
political action committees, officers, employers or contractors
in political processes and activities including both referenda
campaigns and election campaigns.. Whether that political
participation has involved a violation by public utilities
or other persons of laws relating to election, registration
of voters, initiatives and referenda, campaign report or
finances or political or election activities or practices.

As far as the claim -- because of your contractual
relationship, Dr. Potholm, with Central Maine Power
Company, New England Telephone Company and Save Maine
Yankee for polling services and your contractual
relationship with other clients in which political
masking questions were included in polls conducted
on their behalf, it is this committee's belief that
you had the opportunity and did avail yourself of
the opportunity to share political information between
and among utility and non-utility clients and thus
may have contributed to the utilities unauthorized
participation in political processes. The writings
sought may well shed light on these activities.

The Committee is of the belief that your relationship
with these several clients, many of whom may have
been political candidates or committees permitted
the transfer of polling information by you to them
and vice versa much of which had been or may have
been originally contracted for by a regulated utility.

I, therefore, direct you to comply with this request
for the documents as far as the scope of the investigation
objection that was made. . . .

This general explanation offered by the Committee suggested
the relevance of some of the Committee's Requests.

The § 453 requirement of an explanation of pertinency cannot

be taken lightly. See Scull vs. Virginia ex rel Committee on

- Law_Reform, 359 U.S. 344, 349-53 (1959)(where committee failed

to adééuateiy‘iﬁform witness in what respect its questions were
pertinent to the subject under inquiry, conviction for contempt

was a denial of due process); Watkins vs. United States, 354

U.S. 178, 209-14 (1959). The Legislature has the power to

investigate any subject with respect to which it may desire
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information in aid of its lawmaking function, Maine Sugar Industries,

Inc. vs. Maine Industrial Building Authority,. 264 A.24 1, 6

(Me. 1970); 81A CJS States § 56, but the inquiry must be cqnfiﬁed
to facts relevant to the subject of the investigation. 81lA

CJS States §§ 56~-58; DuBois vs. Gibbons, 2 Ill.2d 392, 118 N.E.2d

295, ?0? (1954). For.this reason, a witness cannot be compelled
to re&eéibﬁis pfivate and personal affairs, except to the extent
to which éuch disclosure is reasonably required for the general
purpose of the inquiry. DuBois, 118 N.E.2d at 309-10; Watkins

‘vs. United States, 354 U.S. 178, 187 (1957); McGowan vs. Dougherty,

273 U.S. 135, 176-80 (1927) (quot.ed in part in Maine Sugar Industries,
264 A.2d4 at 6-7)). The right to compel a witness to produce
books and papers before a legislative committee turns on whether

their production is reaéonably pertinent to the subject of the
investigation as defined by the resolve creating the committee.

CJS States §§ 56-58; State ex rel Joint Committee on Government

and Finance of West Virginia Legislature v. Bonar, 230 S.E.2d

629, 630-32 (W.Va. 1976); Hagaman v. Andrews, 232 So.2d 1, 8

(Fla. 1970); Ward v. Peabody, 405 N.E.2d 973, 978 {(Mass. 1980).

2 . At the same time, the Legislature must be presumed to be
concerned..only with matters within the proper scope of

investigation. Maine Sugar.Industries, 264 A.2d at 7. Requiring

a showing of relevance "too rigid or exacting ... might unduly
trammel [the Legislative Committee's] enterprise, which, on
its investigatory side, could not, at least in the beginning,

know exactly its own limits." Ward, 405 N.E.2d at 978. At
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least one court has acknowledged a legislative committee's power

to request documents not "plainly irrelevant" to the authorized

investigatian Id. at n.l. As Justice Cardozo stated, "Only
where the futility of the [legislative] process to uncover anything

legitimate is inevitable or obvious must there be a halt upon

the threshold." 1In re.Jamaica Bay in City of New York, 256
N.Y. 374, 176 N.E. 537, 539 (i93l).

In the instant case, the Committee was given broad authority
to investigate the relationship of public utilities to their
contractors, the participation of public utilities directly
and indi;ectly in political processes, and the public utilities’
direct and indirect use of political participation éndOratép$§ers'
money to affect their fegulation, The Committee has claimed
that Dr. Potholm and Command Research passed polling information
to the utilities through various third parties. The Request
for Production served on Dr. Potholm called for financial and
other infbrmgtion about Comménd Research, including its political
activity, its clients, and the polling work it did for third
parties which is believed by the Committeé to have been passed,
ultimately, to the utilities. This Court cannot say that the
Commiééee has requested information so plainly irrelevant that
the Reguests themselves are invalid. While the Court concedes
that the Committee offered a somewhat attenuated explanation
to Dr. Potholm of the relevance of its Requests, the Court
nonetheless concludes that the Committee was acting within the

limits of its authorizatipn, as required by § 412, and that
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its explanation of relevance was sufficient to satisfy § 453.

2. § 473(3) Requirements

a. procedural and pertinency requirements

Subparagraph A of § 473(3) Bringé in the § 423 procedural
requirement that a decision to issue a subpoena be by "investigating
commiftee<action," as it wgé in the instant case. Subparagraph
B requires compliance with the scope and pertinency requirements
of §§ 412 and 453, which this Court has alfeady found.

b. privilege requirement

Because Dr. Potholm refused to "testify," within the statute's
broad meaning of the term, on the grounds of privilege, sﬁbparagraph
.C of § 473(3) requires compliance with § 457:

The witness shall be given the benefit of any privilege
which he could have claimed in court as a party to

a civil action, provided that the committee chairman

may direct compliance with any request for testimony

to which claim of privilege has been made. However,
the chairman's direction may be overruled by investigating

committee action.

In the instant case, the Committee Chairman did in fact .direct
compliance with the Committee's requests. This compliance was
refused by Dr. Potholm. This Court does not read § 457 as requiring
the Court to find contempt on the simple fact of this refusal
to éomply. It is well established that where a privilege is
asserted by a wiﬁhess before an investigatory committee, the
privilege must be outweighed by the committee's need for the
information before the witness can be hela in contempt. See

e.g., Ward, 405 N.E.2d at 978 ("At the edge of relevancy, when
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the value to the investigation of a piecé of deménded information
is seen to be marginal, courts have been prepared to assess
and allow as a .counterweight 'the right to be exempt from all
unauthorized, arbitrary or unreasonable inquifies and disclosures
in respect of [a witness's] personal and pfivate affairs’',"

quoting Sinclair v. United States, 279 U.S. 263, 292 (1929));

Hagaman v. Andrews, 232 So.2d 1, 7 (Fla. 1970); State ex rel

Joint Committee v. Bonar, 230 S.E.2d at 631 ("[T]lhe courts will

not assume that every legislative investigation is justified

by a public. need that overbalances pfivate or executive rights

or privileges," citing Sinclair and Watkins v. United States,

354 U.s. 178 (1957).); Uphaus_vs. Wyman, 360 U.S. 72

(1959) (governmental interest in investigation of communist activities
in the state outweighed individual rights and associational
privacy). The balancing of public need against private.privilege
performed in these cases is similar to that indicated by the

Law Court in Maine Sugar Industries. In that case the private,

contractual interest in nondisclosure was deemed outweighed
by the public need for an investigation into the insuring of

industrial loans. Maine Sugar Industries, 264 A.2d at 6-8.

In the instant case, two of the "privileges" asserted by
Dr. Potholm are not améng the more compelling priyileges long
recognized and protected by the courts, such as executive privilege,
the privilege against self-incrimination, attorney-client privilege,
or the marital privilege.. Dr. Potholm asserts a proprietary

or contractual privilege, and a privilege to maintain trade
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secrets. Dr. Potholm claims thai:, in accordance with his contractual
agreements with his clients and the code of ethics in the polling
industry, he has bound himself with his utility and non-utility
clients not to divulge any information pertaining to his commissioned
research without their prior.apéroval. He also claims that
exposure of the requested materials will reveal his polling
techniques, and damage Command Research in the competitive market.

The Law Court's decision in Maine Sugar Industries suggests

that while the less compelling privileges, such as the contractual
or proprietary privilege and the privilege to maintain trade
secrets asserted by defendants, are entitled to some protgction'
from the Court, the interests in nondisclosure protected by
such privileges may be outweighed by the public interest in
. the subject matter of a legislative investigation.

Dr. Potholm also claims that exposure of the requested
materials will impinge upon his First Amendment right of political
association. While this constitutional privilege is entitled
to greater protection, it also must nonetheless be balanced
against the governmental interest in the investigation. Uphaus
v. Wyman, 360 U.S. 72 (1959). Moreover, based on its in camera
inspectioﬁ, the Court concludes that production of the documents
requested by the Committee will in no way compromise Dr. Potholm's

right of free political association.

-
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In Camera Inspection

In its inspection of the documents turned over to it by

Dr. Potholm in camera, the Court, in accordance with §§ 473

and 457 anq the relevant case law, has weighed the Committee's
need for the.infbrmation contained in each document as against
Dr. Potholm's asserted interests. The. Court concludes that
the documents submitted to the Court for in camera inspection

fall into the following categories:3

A, Documents which are not material to the Committee's'

request.

B. Documents which the Court concludes are protected from

the Committee's examination as a result of the judicial "balancing”

test, either:

(i) because they are not within the scope
of the Committee's legislative authorization,
and therefore they are not relevant to the Committee's

investigation; or

(ii) because the relevance of the documents to
the investigation is so slight that it is outweighed

3In connection with the Court's in camera inspection of documents,
two polling documents were reviewed which were not drafted or
prepared in whole or in part by the defendants and, therefore,
not subject to the Committee's subpoena. Furthermore, the infor-
mation sought is otherwise available to the Committee by either
the authors' of the document or the person for whom the document
was prepared. Cf. Bonar, 230 S.E.2d at 632 (information sought
by legislative committee's subpoena must be not otherwise practically
available). These documents are identified as the Market Opinion
Research Statistical Summary prepared for the Cragin Campaign
Committee and the Lance Tarrance and Associates poll prepared
on behalf of Congressman David Emery.
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by the interests in nondisclosure asserted by Dr.
Potholm and/or Command Research.

C. Documents which the Court concludes shall be made available
to the Committee in response to their subpoena. (These documents

are set out in Schedule A attached hereto and made a part hereof.)

CONCLUSION

It is therefore ORDERED that defendants produce those documents
set out in Schedule A of this opinion within five days. Plaintiff's
application for contempt is denied except as it relates to
defendant's failure to produce those documents listed in Schedule
A. In the event the scheduled documents are hot produced within
the five day period, this matter will be scheduled fof hearing
before this Court for enforcement of the Committee's contempt
citation in accordance with this opinion and order.

Intervenor David Emery's Motion for a Protective Order
is DENIED without prejudice, in view of the fact that the Court's
Order in the principal case does not requiré that the "V. Lance

Tarrance poll"™ be produced by Defendants Potholm and Command

Research.

Dated: November 8, 1984 — mm

MORTON A. BRODY
Justice, Superior Court
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SCHEDULE A

l. Cover page of the CommandvResearch final questionnaire
to St. Mary's Hospital dated July 1983, and pages 1 and 2 of

that questionnaire up to and including the question and answer

to Question #4. ‘ - | éi/

2. The cover page coﬁtained in the Command Research final
questionnaire for St. Mary's ﬁospital dated July 1983 together
with pages 7 and 8 of that report up to and including the question
and answer to Question #4.

3. Pages 2, 3 and 4 of the Command Research computer printout
for St. Mary's Hospital dated July 1983.

4. Title page of the Executive Summary prepared by Command
Research for Cary Medical Center‘dated May 1983 together  with
pages 1, 2, 20 and 21 up to the question and answer to Question
#5.

5. Cover page of the Executive Summary of Command Research
for épbrtsman's Alliance of Maine dated June 1983 together.with
pages 5 and 6 of the Executive Summary up to and including the
answers to Question #4.

6. Cover page to the Executive Summary of the Sportsman's
Alliance of Maine June '83 poll by Command Research together
with pages 5 and 6 up to and including the question and answer
to Question #4.

7. Pages 1 and 2 of the Command Research computer printout

for Sportsman's Alliance of Maine dated June 1983.

8. Cover page of the questionnaire for Maine Hospital

2

3.

(<

o
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Association- by Command Research dated February 1983 together

with page 1, which includes the questions and answers to Questionifmu
s

#1 through #4.

9. Pages 3, 4, and 5 of the computer printout of Command - .

Research for Maine Hospital Association dated February 1983.
10. Cover page of draft questionnaire of Command Research
for St. Regis Paper Company dated September 1981 together with (g/

page 1 up to and including the question and answer to Question

#4.

11, Cover page to the Command Research ‘Executive Summary

&. €3 N

for St. Regis Paper Company dated September 1981 together with

page 32 up to and including the answer to Question #4.

!

12. Pages 14, 15, and 16 of the compute; printout of Command/f;
Research fqr St. Regis Paper Company dated September 1981. \;//

13. The following records of receipts and disbursements:

Check from David Emery dated October 13, 1980.

Check from Central Maine Power Company dated March 20,
1981.

Check from Central Maine PowerAComéany dated July 30, 1981.

Check from David Emery dated August 5, 1981.

Check from David Emery dated September 16, 1981.

' Cﬁéck from New England Télephone dated September 23, 1981.

Check from David Emery dated dctober 15, 1981.

Check from New England Telephone dated October 20, 1981l.

Check from David Emery dated November 16, 1981.

Check from Central Maine Power dated December 16, 1981.
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Citation

Pranscript of Potholnm
testimony

Hemorandum of
Under standing

Photocopy of financial
recoxrds

Latter from Hichaal
LaToxre, Egq. to
Christian Potholm,
10/31/84

Code of Professional
2thics and Practices

Affidavit signed by
Myron W. Curtis

Affidavit signed by
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Maine Sunday Telegram
article, 5/21/84
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TRANESCRIPY OF PROCEBDINGS

{This case came on for hearing befores

Honorable Moxrton A. Brody, Justics, at the

Xennebec County Courthouse, Auguasta, Mains, on

Priday, Hovamber 2, 1984, commencing at 9:00 a.m.)

THE COURT: Good morning, ladies and gentleman.

MR, RICHARDSON: Good morning.

THE COURT: All right, in Docket No. CV-84-430,
Joint Selact cOmmittpn to Investigate Public Utilities

vexrsus Christian Potholm and Command Research, are we

ready to procesd?

MR. PLAHERTY: Yes.

MR. RICHARDSON: Yas, sir.

MR. FLAAZRTY: 1If the Court please, as tha racord
will reflect, in these procsedings we already have in
evidence Plaintiff'sg Exhibits 1 and 2, being the
subposnas with attached materials pursuant to the
ltaﬁuto; and at this time I would ask the Clerk to mark
the original citation please as 3, I believe it's 3,
and the original transcript of the Potholm appearance
before the Committse. I understand that there i3 no
objection by counsel for Intervenor. Accordingly, I
would offer thesa, Your Honor.

THE COURT: All right, they may be admittad
without objection. '
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MR. PLAEERTY: Thank you.

As the Court is aware, it has already bean
provided with a complate copy of that transcript so ~-
but if it wishes to see the original, it's right here.

Xow, Your Honor, we eohzront the -~ a simple
procedural quastion, and that is, given the fact that
the Committse takes the position and has taken the
position in its several briefs submitted to this Court
that given compliance with the raquirsmants of Section
473 of Title 3, this Court is, puruﬁant thersto, and
Section 165, Sub 7 of Title 3 required to procsed to a
finding of contempt and, accordingly, punish, if it so
sees fit, until such time as there is a purging of that,
wa ingquire as to whethsxr -- if tha Court wishes to
receive any further testimony in this regard in the
questions of privilage or objections as beyond the
scope either tentatively or otherwise. As indicated
in our prior ue-tihq with the Court, we would await
the pragentation of the defense in that regard and
prssent such tast;mony as we falt appropriata, while
slways contending that it would not be germane.

THE COURT:  All right. Mr. Richardson.

MR. RICHARDSON: Thank you, Your Honor.

We have filed a memorandum in support of our
position that Title 3, Section 401 provides the
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sxclusive jurisdiction for ths basis of this Court's
involvement. We'rs ready to proceed with the
pressntation of evidence in order to assist the Court
to apply what we believe axs -the tests regquired by
Section 473 of Title 3. We're preparad to present
avidence, as indicated to the Court during the schedulad

issues confaerence which was held. We bhad filed a

maxorandum. I have not besn favored with a copy of the
Joint Salact Committea's memorandum of law in support
of this application for contempt, but I have had a
chance just a faw minutes ago to review Mr. Dovla's

~ eopy of that memorandum.  OQur position is, as I've

stated, very simply that Title 3, Section 401 provides
the exclusive jurisdictional basis for thin{Courf's
involvement. We weslcoms that involvement, and we'rae
raady to procesd with the presentation of evidenca.

THE COURT: Well, the racord should first initially
clearly reflect the fact that pursuant to conference
hald earlier in the weaek, counsel for the Plaintiff and

~the Defendants and the Intervenor have supplied the

Court with memoranda which the Court has had an
opportunity to rveview,

Also, the record should reflect that in accordance
v;th the discussion among counssl, cartain documents

werae presantad to the Couvrt for an in camera raview.
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The record ﬁ#y reflect that the Court has had an
ocpportunity to review all of those documents, and the
Court 1is now prepared to haar argument and testimony,
if necessary, with respect to the major issuas in this
case. Those major issuass, a§ wers delinsated in that

conference, ars first the th:cihold quastion

‘Mr. Plaharty made raferance to initially with respect

to ths Court's power vis~a-vias the contempt order of
the Cormittea. Second major issue is whether or not
the documants regquested in the subpoena ducas tecum are
within the scope of the Committee'as authorization; and
the third major category of argument ia whether or not
thoiu documants ars protected by privilege, either
contractual or proprietary, or those privileges that
have basen represented toc the Court by the Defendants
as pertaining to the documents in thia case,

I'm ready to hear that testimony now.

HR. RICHARDSON: Yes, Your Honor.

As a courtesy of the witnesses, I'd like to
prasent the testimony first and then the argument.

We'd call Christian Potholm to tha stand, please.

¥ay I ask Mr. Potholm be allowed to remain
standing during his testimony?

THE COURT: Whatcver makes him more comfortable.

(The ocath was administered to Christian
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CHRISTIAN P. POTHOLM, callad on behalf of himself, having

bosen duly sworn, was examined and tastifisd aszs follows:
DIRECT EXAMINATION

BY MR. RICHARDSON:

Q
A

Mr. Potholm, what is your occupation?

I'n7a profassor of government at Bowdoin College and
also the president of Conmand Research,

Do the activitias of Cozmand Regearch include
activities other than polling for utility and
nonutility clients?

Yas, they 4o,

Could you briafly suggast to the Court, plaase, what
other areas Command Ressarch is involved in?

Command Rassarch is involvad in a number of aducational
areas in terms of travel consulting and occasionally
apsaking on a varisty of subjects unralatsd to polling.
Did you conduct polls for nonutility clients lbetwaen
May of 1980 and April of 19837

’ YBQ. I 4aia.

Did you alse conduct polls for utility~-related clients
such as CMP, Save Maine Yankee, Atlantic Research, and
¥New 2ngland Telephone? ‘
Yas, I 4ia.

Have you turned over to thQICOmmittae all racords in
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your possesasion relating to polling activities conducted
on bahalf of Save Maine Yankes, Hew England Telephone,
Central Maine Power, and Atlantic Research?

Yes, I hava. |

Did you also turn ovar to the Committee all of the
financial rscoxds of ths corporation tnflectiﬁq raceipts |
of incoms from thoss clients?

Yas, IV aia.

In connection with your polls for nonutility --

THE COURT: Excuse me, bcfazu‘ua leava that, o I
understand that the request set forth in Paragraph 5 of
the Cormittee's subpoana have Lean compliad.with?'

¥MR. PLARBRTY: No, they bhave not, Your Horor.

THE COURT?: .I'm asking Mr, Richardson.

MR. RICHARDSON: My guastion was, have you turned
over to tha COmmitﬁea all records raflecting the
raceipt of incoma ~- financial transactions with
Atlantic Research, Committes to Save Hﬁina Yankea, _
Cantral Maine Power Company or any othsar Maine utility
company? The answer to that is yvas, he has turned over
the corporate ledger book which contains all of thase
other transactions. That's my next quastion, and your
answer to that, Dr. Potholm, is?

No.

Kow I balieve that the record contains ~~ but in the
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acoess of caution I'm going to put them in again, if
I may. I think that's Defandants' 4 as marked.

MR. FLAHERTY: Your Nonor, Brother Richardson has
indicated to me that several documents in Defandanta'
Exhibit 4 have already been turnad over -- thase are
coplas of them -~ talth. Comnittee. I'm accepting that
representation provisionally at this time with all due
deference to Mr. Richardson until the Staff Diractor
arrives. To the extent he wants to admit them on that
basis ~--

THE COURT: All right, subject to that exception,
ths document may be admitted.

MR. FLAHERTY: Thank you, Your Honor.

MR. RICHARDEON: I want the record to reflect what
thay are. Defendants' Exhibit 4, would you tell us
whather or not that is a photostatic copy of the

- submission you made to the Committee‘'s gquestion that

you provide them with all financial records relating
to your dealings with -- that is, the receipt of incoms
from CHP, Committea to Save Maine Yankes, Atlantic
Research, New England Telephons --

THE COURT: May I see that, pleasa?

Proceed,

LY MR. RICHARDSON:

In connection with your conduct of polling activities
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BY MR. RICHARDSOW:

Q

YTus.

for nonutility clients, first of all, Dr. Potholm, X
want to focus your attention on some specific arsas.
Pirst of all, did there, at the time the polls were
conducted, and do there now exist contractual agreements
batwean you and thoss nonutility elients by which thess
polling results, polling data are to remain confidential?

Is that trus in avexry nonutility cliant case?
That is true in every nonutility client case.

MR, FLAHERTY: Excuse me, Your Honor, I recegnize
this is a nonjury proceeding, but this witness is
providing us conclusions as to what those contracts
provide; and unless I have some rubtasontation from
counsel that there ara indeed clausea to that effect
in the contract, I'm simply making an objection for the
record. Wa take the position, of counrse, later? holding
diffarent basia, that there is no privilegs.

THE COURT: Objection is overruled, procaed

My. Richardson.

I ask you whether or not you have received cormunications,

both writtan and oral, from clients -- nonutility.
clisnts demanding that in obedience to the contractual
agreemant, you not turn over thoss records?

I hava.
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Bave you received a letter from Michasl LaTorre, Esq.,
repreasenting former Congressman David EBmery, datad
October 31, 1984 demanding that you not turn over those
records?
I have. |
MR. FLAHERTY: ZExcuss me. I haven't sesn it.
Give me one minute.
Do you have a copy of this? (To Mr. Richardson)
MR, RICHARDEON: I don't.

BY MR. RICHARDSON:

Q

//

And I ask you, Mr. Potholm, is Defandants' Exhibit 5
the coriginal of the latter to you or -~ yes, to you
from Mr. Doyle on kshalf of former CGnérossman Brery
demanding that you not turn over ths polls?
Yes.

MB. RICHARDS8ON: I would offer Defendants' 5.

THEE COURT: Mr. Flaherty.

MR, PLAHERTY: I have no objection, Your Ronor.

THE COURT: Mr. Doyle.

MR. PLAEERTY: Mr. Doyle has provided me with a
copy.

MR. DOYLE: I have no objection.

THE COURT: Admitted without objection, Defendants'
5.
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Q

BY MR. RICHARDSOM:

Hava you received other written instructions from your
¢lients, nonutility clients 4irecting you not to produce
these records?
I have.
And wers those materials delivered -~ those letters of
those other c¢lilents delivered as part of the in camera
submigaion to this Court in connection with the
conferance with cocunsel some daye ago?
Yas.

¥R. RICEARDSOM: And from a procedural point of
view, Your Honor, at some point, dapanding upon the
ultimats outcoms, I may wish to identify by document
and numbar -~ that i3, by Defendants'®' exhibit numbaer,
those documents that relate to instructions to
Mr. Potholsm Zrom his clients that were turned over to

you in the in camsra request.

BY MR. RICRARDSON:

Q

Dr. Potholm, are there ethical standards within the
polling industry common to that iridustry dealing with
the propriety of turning over confidential client
information to persons other than thoss authorized by
the'cliants?

Yas, _there are.

What arve those atandarda?
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HMR. PLAHERTY: Excuse me, Your Bonor. For the
zecord, we make the same obisuctions as we made
praviously, that is, that the standards speak for
themsslves o ths axtaent that they are rslevant,

THE COURT: BHow &0 I know what those standards are
unlass someons tastifiss?

MR. FLANERTY: I saspesct they ars in writing.

TEE COURT: Are they in writing? |

MR, RICHARDEOM: They are in writing, and I'm going
to offer af!idavitﬁ: but X think that Dr. Potholm s
coxplstaly compatent, if that's the objection, he ia
compatant to testify to those 1nt.:prat§tions of thosa
standsrds. ‘

THE COURT: .Your objection is on tha basis of
foundation?

MR. PLANERTY: Xy objaction, Your Honor, is that,
as I pesrceive it, the guggestion is that there ars
sthical standards. The understanding now is that they
ars indead in writing. The inquiry 15, vhat is
Mr, Potholm's view of the impact of those athical

' provisions.

THE COURT:. I'm going %0 overruls the objaction.

You may answvaer.
BY MR. RICHARDSOW:
Q | What are those standards?
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The standards are that the confidentiality of the
intearviawing procass shall be protactad, and that the
polls and polling data produced for clients are thas
private property of those clients and are not £o be
released without the express psrmission of those clients.
Is thare a cods of professional ethics and practices
adopted by the American Association for Public Opinion
Rasearch?

Yes.

Row do you regard yoursel? bound by that code of
prafessicnal ethics and practices?

Yes. | ,

I show you what has béen marked by the Clerk for
idontifiéation as Defendants' Exhibit 6 and ask you if
that is a copy of ths Code of Profesasional Bthics and
Practices?

Yas. '

Do you reqgard yoursalf as beiné bbund by those
provisions?

I certainly regard myself as being bound by the two

that I have circled. I'm not familiar with every singls
one of the othsr ones hare.

And by the two that you have circled, are you raferring
to Sub Paragraph B under Roman numeral II and

Sub Paragraph D(2) under Roman numeral II?
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Yas.

Do those pa:igtaphs of the standards or the Code of
Professional Bthics and Practices appropriately define
in your view the ethical obligations imposed upon you
as a professional involved in polling? |
Yes,

Do you know of your own knowladgeiihethsr or not these
commonly accepted standards within the {ndustry --

HR. PLAHERTY: I don't objact to letting the
documant in in light of the Court's prior ruling.
Khethazr they're commonly accepted in the industry --

| THE COURT: Just a roment.

MR. FLAHERTY: -~ 13 something to which I suggest
thias man i3 incompatant to testify. '

THE COURT: The obijection is overruled.

BY MR. RICHBARDSON:

Q

You may answer. Do you know of your own parsonal
knowledgo whether or not these are commonly accepted
within the polling industry?
Yea, thay are.,

MR. RICHARDSOW: I offer, 1f you will, Your Honor,
Defendants' 6.

THZ COURT: Mr. Flaherty.

MR. PLAHERTY: Sams objaction.

MR. DOYLE: No objection, Your Honor.
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THE COURT: What is the,osjection to 6?2

Hﬁ. PLANERTY: That document there is a copy of a
plece of paper. Thare's nothing on it to indicate who
promulgated it or anything.
‘ TEE COURT: It indicates, wa the mambers of the
Amarican Association for Pubdblic Opinion Research
subscribe and 3o forth.

MR. FLAHERTY: I haven't even heard Mr. Potholm
is a member,

MR. RICRARDSON: He has tsstified ha regards
himzgalf bound by thoge provisions which I -~

THE coﬁaw: Just a ainute. Are you a membaer of
this assecintion?

THE WITNESS: ¥o, I'm not.

HR. PLAHERTY: Then I cbjact further, Your Honor.

THE COURT: Well, I'm going to admit the exhibit
for whatever weight tha Court wishes to giva it.

- HR. FLAUERTY: I appreciate that,

BY MR. RICHARDBOW:

Q

A
Q
A

New Dr. Potholm, do you know Myron W. Curtias?

Yes, I do.

Hho 4ia he?

Ha is the Director of tha Computing Canter at Bowdoin
College.

And to your knowledge, 4id ha at my request prepars an
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affidavit with rcapect'tﬁ the preoprietary confidential
nature of information produced by polling activities
as is maintained on computer data banks? |
Yas. '

And I. show you Defendants'’ Xxhibit 7 and ask you {if
that is the original of an affidavit signed by Myron
W. Curtis datad October 31, 1984, setting forth his
statsrant with respect to the confidentiality and
confidential nature of information secured during
pelling activities.

It is.

MR, RICHARDSON: I offer Dafendants' 7., In support
of the offer, I'4 like to indicata that this is a bench
trial. The Court does have wida authority under the
Rules of Zvidance to facilitate this nroceeding. I
didn‘t think it was necessary to bring Mr. Curtis here.
I fael that this is of some assistance to the Court in
understanding the broad parametsrs of this issues, and X
would ask you to raceive Defendants' Bxhibit 7 bearing
in mind it iz a bench trisl. It is not a jury trial,
and Y don'é think that it is necessary -- should be made
necaessary for me to call Mr. Curtis here from Bowdoin.

TEE COURT: Mr., Plakerty. |

MR. PLAHERTY: Your Hanor, I have tq objact to that

affidavit for the rscord. We need to hava the
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opportunity, as in all such cases, to cross-examnine
Mr., Curtis. This methodoclogy was employed before the
Comgittaa. It'as one of the raasaﬁs ve're herxa. I
suggest anything Hr. Potholm can testify to subject to
tha Court'’s rastrictive approach to this we'll address
as it comas forward; but I nust for the record objoct'
to that affidavit.

THE COGRT: Wall, thias is a bench trial, but we're
atill govexned by the ﬁulas of Evidence. If thera is an
objection, the purpose of the Rules of Evidance in this
ragaxd is to allow the opposing party to have an
opportunity to examine tha author of the exhibit as to
the welight or admisaibility of tha contants. So Lif
there is an objecticn, I'm going to sustain the
objaection.

MR. FPLAHERTY: <Thank you, Your Honor.

MR, RICHARDSON: Your Boncr, we'll cbviously not,
at least at this point, pursue further the issue with
raspect to Mr. Curtis and Mr. John 8., Marr who is
president of the Computer Center in Falmouth, Maine.

Mr. Curtis, Director of the Computing Céntar at Bowdoin
College, wa'll make an effort to have both of them aépear
here as witnessses, 1f that's going to be the Court's
ruling. I do want to identify then that Dafendants'
Exhibit 8, which is an affidavit signed by John 8. Marr,
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President of the Computer Cantgx in ?almouth,'Maina,
dated Wovembar 1lst, 1984, it 1s esgentially the same
thing. It is supportive and corrohorative of

¥r. Potholm's testimony that there is a commonly
accepted standard in the industry to treating this
information as confidential. I will show counsel for
the Committee Defendants' 8, I will offer it. ¥e can
object, and you can exclude it, and then tha record will
bs clsar.

MR, FPLAOERTY: Well, Your Honor, he can offer it,
and I*'1l objact. Ea's testified tc its contents, but
ﬁhare is no jury hers.

THE COUNYT: With respaect to those two documents,
I'm going to suatain tha odbjection: and.I undarstand
you are going to have the witnessges here to -~

MR. RICHARDSON: I'm going to try to gat the
witnesses hers because I am nindful ef the Court's
indication to counsel that we should attampt to
conplate the evidentiary portion of our presentation

this morning.

BY MR. RICHARDSOW:

Dr. Potholm, with respect to your testimony hefors the
Committea, have you ever refuged --
THE COURT: Rxcuse na, Just to facilitata any

arrangemants that you want to make, I am perfectly
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willing to stay here today as long as it takes excapt

for one angagement I havq at threa o'clock, whiﬁh will

cnly taka about an hour, to finalize all of the pending

matters today. 80 if these witnesses can't appear this

morning but can appear this aftsrnoon, keep that in mind,
MR. RICIARDSON: Yas, alr.

BY MR. RICHARDSON:

Q

br. Potholm, have you ever refused to tastify beforas
this Committae?
No.

MR. FLANSRTY: Excuse me. Thers is, in evidence as
Plaintiff'sg IZahiblt 4§, tha cextifiad record of the
proceadihqs before the Committea which depict and
detail precisasly what happened and what Mr. Potholm's
responses wers to the Committee's guestions, what the
colloguy was, what was sought, what was explainad. PFor
that reason, I suggest that that ig the evidence which
thia Court is reguired respectfully to direct its
attention to in terms of whather there was or was not
A& contempt,

THE COURT: One of the legues in this casa is the
contampt of the witness.

MR. FLAHERTY: That's corract.

THE COURT: I think that that question is

appropriate, and the okjection is overruled. He may
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ANSWer .

MR. RICHARDSON: Thank you.

BY MR. RICHARDSON:

Q Mr. Potholm, the answer to my question, sir, have you
aver refused to tastify deforxs the Joint Selsct
Committae on Public Utilities concerning your involvement
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in these issves -~-

MR. FLAEBRTY: Please, Your Honor --

THE COURT: Just a moment,

MR. PLARERTY: If I may amplify my objection,
Mr. Potholm has never been directed to tastify before

the Committes. Mxr. Potholm has never even booﬁ requested
to testlify befors the Committee. The clear process of
the Compittee is to submit the written Interrogatories

and requests for production. Then, after rauceipt of
the same, to 0 %~ - ‘nterview to the witness, and

then to submit the witness -- subject the witness to

sworn teastimony, if desmed necessary by the Committes,

At no time to this date has Mr. Potlolm aver been
requastad to testify bheforse the Committea, and for
thgt reason also I objact.

THE COURT: All right. Lat me just say for the

banefit of all counsal that I have read completely the

entire transcript of all the proceedings with raspect
to this witness as it relates to this proceading. I
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am aware of what has transpired befors ths Committae.
I'm going to allow some latitude in the axamination of
this witness, both in direct and cross-examination,
becauss, as X have indicated, we'rs dealing with a
contempt issue. |

MR. PLAHERTY: Thank you, Your Honor.

THE COURT: Proceed.

MR. RICHARDSOM: Thank you.

BY MR. RICHARDSON:

Q
A

Q

The answer to my question, -1;?

I have forgotten the quastion.

Have you aver rafused to testify before tha Joint Select
Comnittee on Public Utilities?

I have not.

Have you aver refused to answer uestion or questions
about tracking guestions?

I have not.

Did you tastity concerning tracking questions and the
reason for their use before the Public Gtilitias
Commission Investigation in Pebruarvy of 198372

I aia.

¥What i3 a tracking question?

A tracking question is a guestion which appears on a
nvmbar of polls which asks tha sarme quastion on a
variety of different polls and enables the pollster to
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have a check of what is going on.

What do you mean, a check of what is going on?

Well, tracking questions actually have a numbexr of
purposes, but ons purpose is 20 make sure that the data
that is being acquired and is being coded gnd is being
put onto computer tapas is being dons 30 properly. It
is a check for me on the development of the data.

Well, let ma ask the qusstion, for exampls, is the
queation as posed in the Committee's subpcana one, two,
three, and four, they ask for tracking study relating

to Maine Governor Jossph Brennan, 1982 Maine gubernatorial

candidate, Haine 1982 ssnatorial candidates, and
Prasident Raagan. What usae ia it to the. pollstar in
measuring the reliability of the poll data to havs those
tracking questions on a oontinuihg basis from a number
of polls?

The qusastions relating to the performance of Prasident

. Rsagan and Covernor Srennan are standard tracking

questions which we use. <Thay are very helpful to
detazrmine the validity of the rest of the poll.

How do they tsll you that?

Becauss by doing them a nunber of times, I have a very
good idea of what thoss questions should turn out, and,
thaerefores, I can tast the outcome on a given poll with
the results that I know that they should hava.
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Well, 1if the tracking questions on a particular poll
vislded results with respect to the person's regquasted
views of say Gov;:nct Brennan yielded results that, if
you will, a:q‘out of whack with other polling tracking
gquastions that have h;nn asked with respect to Governor
Brennan, would that raise any concern in your mind as
te the reliability of tha poll answers in the balance
of the poll?

Yes, it would be & red flag that the poil should be
examined, particularly in terms of szxrrors in coding or
transcribing.

Is that the ~- I ~~ What other raasons? ILet me put it
that way. What other reasons are thera in your opinion
as a profsasional for including the tracking quastions
in polls that have nothing to do with politics,
politiciana, or {in this cnso.utilitics?

Thare are a number of reasons. One rsason is that
clients are ganerally intarasted in these topica, even
if the study is about something elae, and number two,
the questions themselves give me a firm indication of
the kind of respondant that wa're dealing with.

Give ms an exampla?

Wall, if, for exampls, a respondent has no opinion on
the ﬁcrfo:mance‘of the President and no opinion on

the performance of the Governor, that person is leas
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likely to bs a vary valid respondent to the other
quastions. Most pec¢ple have an opinion of ons or both
of those gquastions. In addition, those questions ~--

‘the answers to those quastions do not change hare in

Maine rapidly over time, and very rarely do they ever
change in the same direction at the same time. 8o by
asking thosa tracking questions, I can have a good
sensa of vhtg is in the rest of the material. 1In
addition, the asking of those guestions in the
beginning of the quastionnaire enables the respondent
to becons at eass with the gqueastioning process, and.
again, most peopls have an opinion on one of thoss two
questions.

Is the tracking question part thaen of the nonutility
polls, is that part of the substance of the poll,itsolf%
8trictly speaking it ias not.

Why not?

Simply becauss it may have absolutely no relevance for
the Mody of matarial, the coxpus of material within the
study itself. It is really a verification tool from my
pazrspective, a selling point rather than something that
is an intrinsic part of the data that may be selectad.
Have you been and ara you now prepared to testify bafore
the Joint Select Cormittse on tha issue of the use of
tracking polls in somawhat -- I appreciate this has
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basn in nn~abbmeviated senss hare in Court, but are you
prepared to tell the Committee what use you make of
tracking polls and how they fit into it as a measurs
of the reliability of the information you get from the
balance of the poll?

I anm.

Have you aver rafugsed to testify on that iassuve?

-

I have not.

And 414 you testify in substance as you have testified
hers when your deposition was taken in the proceedings
befors the Public Utilities Commiseion on Pabruvary 9,
19832

I aia.

And are you prepared, Dr. Potholm, as part of your
reasponses to those questions to -~ if the Committase for
some reason wants to know ~- in a particular poll which
does not identify tha client and does not identify the
substantive portiona o2 the poli, are you prspared to
indicate to them what the tracking poll results wexs in

_thaae.nonutility tracking poll queations?

I anm. _

Now with rsspact to some of the discussion that's going
on, I want to make énxa that the record contains at
least some understanding or indicatss your position as

to what verious terms mean. What is, for example ~-- how
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dows tha computer tape play & role in this process?

The computer tape is the storage mechanism for all the
responses in a given poll. Tachnically speaking, the
computer taps is the poll. It contains all ths raw data
collacted in the course of a poll minus tha tdanti£1¢a-.
tion of the respondent.

The 1dent1£icition then of the respondent is taken out
of the information befoxs it's put on the computar?
Yes.

And is this the sort of tape that is used here
(indicating) ?

Yos, it is,

This is not a polling, but tﬁil is the sort of thiné
that is used?

Yas. ’

All zight. What s the -- now tha Court has rsviewed
in camera a number of computer printouts. What do they
indicate? |

The computer printout is essentially a wisual
reprasantation of some or in aome cases all of the

data on the tape and the manipulation of that Aata.
What do you msan manipulation? That is a sinister
word.

Ths arrangerment of the data in a way that produces

information. In other words, the tape may contain
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hundreds of thousands of observations. The computer
printout may reduce that by a substantial amount by
focusing on the ralevant places of information.

Is the computer tape containing the information, is that |
polling data in your view?

Yas, that iz the raw data of the poll that is, in fact,
technically speaking tha poll.

Do you have possession of any such poll data, that is,
the conputar tape itself?

I ¢o not.

You do have the computer printouts?

I havs some computer printouts, yes.

aAnd those have -~- all of th&ae computar printouts
ralating to utility clients, have they besn deliverad
to the Committes?

Yas.

Those were among mora than 13,000 documants that you
turned over?

Yas, they were.

And with respect toc ths nonutility clients, were thare
conputer printouts?

Yas, thare wera,

And have vou deliverad thoga to ms anci I in turn, as
you understand it, deliverad them to Judge Brody for

his in camera view?
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Yes.
What ia an ixocutivc sumsaxy?
An axecutive summary would be an overview of tha
computar printout. The sxecutive stumary can take a
variety of forms and ba & variety of lengths. It may
contain operational recommandations and interprstations
of the data.
Does the axecutive swmary ~-- Hay I ask this, does that
corbine your perception and expertise in interprating
tha poll, ths poll data?
fea, it doss. The axacutive sumnary doas not contain
2ll ths polling data of the taps or all of the computer
printout, but it contains figures and surmmariss of
that matarial and also the recommendations arnd the
interpretations that I would nake of the data.
Fow you have previously filed an affidavit. You have
previcualy f£iled an affidavit that ~- with the
Conmittae in which you indicated that you had not
turned over polling data to anybody without the
pezrmiscion of the client. Is the polling data to which
you inta:rod in that affidavit the polling data which
you have described undex oith in this courtzoom?
Yas, it is.

RR. RICEARDSON: And I would call the Court's
attention, if I may, to the fact that as Exhibit a-l1 to

SURPRA RN A
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E-1 to its original application, the Committae tii&d with
the Court Mr. Potholm'’s affidavit or a copy of his
affidavit of Septambar 21, 1984. X balieve the Court ~-

it i3 a mattsxr of record, and if X wmay, I'Q like to ask

tha Court if it has it before it now?

THE COURT: Well, I have a copy in the file, and I
have read it. So I'm sure I have it hare. Do you plan
to examine this witnesas ahout it?

MR. RICHARDZON: I Just want to make sure that that
affidavit is part of the vecord. I will chack that
mysalf, Your Monor.

THE COURT: Tha record may indicate that the Court
has reviewad it. Whether or not it's actually in the -~

MR. FLANERTY: Your Bonor, wa have rno objection to
its baing considered a part of the racord, E-l.

MR. RICHARDSON: That was part of the original
file, right? |

NE. Lavnxga Yas.

MR, RICHARDSON: Juat in the excess of caution.

THE COURT: Dr. Potholm, as I say, psrhaps in an
excesg of caution, I have asked tha Clerk to mark for
identification as Defendants' Exhibit 9 the affidavit .
of September 21, 1984. 1Is that ths copy of the affidavit

you £iled?

THE WITNSSS: Yes, it 1a.
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BY MR. RICHARDSOW:

Q

~ their ralevance is only in terms of the moment in which

MR, RICHARDSOM: I offaxr it, Your Honozx.

MR. FLAHERTY: I have already stipulated, Your
Bonor, that it can be considexed a part of the racord.

MR. DOYLE: NNo objaction.

THE COURY: It may be admitted without objection.

Dr. Potholm, I ask you whethar or not the so-called
tracking questions that ws've besn discussing are -~
I guess the woxd I'm looking for is perishable or time
sangitive? Do they have a lingaring significance to
you as a pollster? |

They do not.,

¥hy?

S8imply because over time all polling data ages and

tlose polls aro being taken.

Do you ~-- Turning to another issue, do you, Professor
Potholm, or have you been involved in the day-to-day
work ©of maintaining the books 61 Command Rasearch?

I hava not. ' .

Who i3 responsible for the day-to-day work of maintaining
the financial lsdger accounts and booka of the accounts
of Comnand Regearch?

Sandy.

Sandy is Mrs. Potholm?
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Yes,

And with raspact to thoass :éco:da, understanding that
you don't maintain them, but I ask you whether or not
thoao-raeords identify the people that you hire to make
telephone calls to respondents in order to generate the
polling data? ‘

Thay do.

Do you object te ths production of that ledger book?
Yes, I do.

¥hy?

I do so for a variety of reasons. It contairns all
manner 0f information of a compatitive nature, contains
zY prices, insﬁ:nctota could bs determinad from that, .
the vendors that we use, the subcontractors that ws

*ﬁse. the costs of uaing thosa, all mannar ¢f activity

that is propriatary and ralates to tha competitive
natures of the snterprise with specific reference to the
names of the people who make the phone calls. ‘
Excusa ma, éra you, in fact -~ is Cormand Research, in
fact, in competition with V. Lance Tarrance and Market
Opinion Reasarch and -~

We're in competition with not only national firms but
Stats firms as well,

Go ahsad,

I was trying to answar the original guestion about the
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identity of the people who make the phone callz for me.
It is ﬁaxt of my contractual relatlonship with them

that their names not ke divulged simply because many of
them have very strong viaws on many of the subjects

for which they are doing polling, and they have asked

ma to maintain that their namss not be mentioned, not
enly in this Court but,anyﬁﬁetc elss simply because thay
have strong opinions on the subjects even though, in
their profsssional capacity, they are making calls on

my behalf or clients who thay may not agres with.

Should the Court understand from that that there may be
some people that are anti-nuclear enthusiaats who may
have been involved in the polling that was done on behalf
of Save Maine Yankee 1 and Save Maine Yankes 27
Ahbsolutely.

THE COURT: BExcuse me, would these ledgers identify
thesa pecple as having soms connection with -- some
strong connection with one side or the other? Are thease
just names?

THE WITHNESS: They very well could, Soms of the
narss might he racognized, Your Honor.

THE COURT: 2And I take it these ledgers wera nct
turned over tc me as part of the in camera inspection;
is that correct?

MR. RICAARDSON: Thay were not.
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response in that catagory in responsse to request number

THE COURT: Ware thesa ledgers included in the

S that we agresd would not ke turned over for in camesra
inspecticn?

MR, RICHARDSOH: Yes, and if I may, Judge, I want
to bring the Court up to date on where that issua is as
far a8 wa'ra concerned. Bacause of the time constraints,
it wasn't possibla for me to have this in order to
pressnt to you, but as will be developsd in the
testimony, I have had prepared a typewritten summary of
all that raw data, all those antries, and it has taken
an cﬁormons amount 0f time, but we have that prepared,
and I'm praparad to offor testimony concerning the
sumtary's authsnticity. I have the recozrds here. I
have the surmary hera, and I'm preparad to turn that
summary over to you for an in camara inspection. I did
not suygest when we met bafore, Judgs, turning ovar the
four volumes of raceipts and all this bacause, frankly,
Your Honor, it was chaos. It would -~ it was taking ma
saveral hoursa to gat through it, but I 4o have a summary.
I do want to ask Your Honor to review it in camera if
Your Sonor wishes to do so.

MR. FLAHERTY: Your Honor, on bzhalf of the
Compittee, I just want to state at this point that

while a summary obviously would be of considerable






