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05 January 1998

Commissioner S. Catherine Longley

Department of Professional and Financial Regulation
35 State House Station

Augusta, ME 04333

Dear Commissioner Longley:

We are pleased to submit to you our “sunrise review” report on LD 1430, An Act to Regulate
Professional Loggers. We conducted our review in accordance with the criteria of 5 MRSA
§12015, sub-§3 ef seq as directed. Further, in accordance with your charge to us, we focused
our attention on: public health, safety and welfare issues as they relate to timber harvesting; the
role of existing laws and regulations; and, lessons from other states.

To carry out our charge, we began by listening to the public, particularly the logging community,
about the proposed legislation and the sunrise review criteria. We sponsored four listening
sessions across the state and held a public comment period. About 300 people attended one
or more of our listening sessions. Over 60 people spoke at these sessions. In addition, nearly
20 people took the time to write us with their comments. The message we heard loud and clear
from these comments was, before we create any new regulatory programs, “Make the current
laws work!” We took that message to heart, and - combined with your guidance to seek the
least restrictive, but most effective means of protecting the public health, safety and welfare -
used it as a reference point for our work.

After the public comment period, we focused on identifying the harm or harms that the
proposed legislation sought to address and discussing a broad range of possible remedies to
these threats. The committee determined that the principal threats to public health, safety, and
welfare associated with timber harvesting are:

* Timber theft and damage to real property;
¢ Soil erosion and water quality degradation;
* Logger safety and the public costs of injuries to loggers; and,

* Public safety concerns.

We concluded that these threats are significant and are not fully remedied by existing laws and
rules. However, after carefully weighing the pros and cons of all of the options available to us,
the committee does not believe that logger licensure as envisioned by LD 1430 is the answer.
We note that recent changes to timber theft laws may aid the state in prosecuting theft, but
these changes will require time to evaluate their full impact. We also concluded that creation of
a logger registration program would not fully address the threats to public health, safety, and
welfare we identified. Consequently, we recommend a number of modifications to existing laws
and rules, in addition to some non-regulatory actions. We further suggest that LD 1430 be
retitled, “An Act to Strengthen Forest Laws Regarding Timber Theft, Environmental Quality, and
Logger Safety,” and that the bill's existing language be replaced with the statutory changes
recommended below. Our recommendations are, in priority order:

* Improvements to the “Notification of Intent to Harvest Timber” system reqwred by the Forest
Practices Act, including involving organized towns in the process;



* Modifications to the Wood Measurement laws to reduce timber theft;

¢ Changes to the workers compensation law regarding Predetermination of Independent
Contractor Status to better protect landowners and loggers;

¢ Strengthening enforcement of water quality laws and promoting the use of Best
Management Practices;

* Improving interagency coordination for enforcement of timber theft, timber trespass, wood
measurement, and water quality laws; and,

¢ Increased and coordinated information and fraining efforts aimed at both landowners and
loggers.

These recommendations are detailed in the report.

We submit these recommendations as a prioritized package. We do not believe that a
piecemeal approach will suffice to protect the public interest and ask you to consider our report
in that light. ‘

In closing, we want to highlight the great contributions that the Certified Logging Professional
Program has made to advancing logger safety and professionalism in Maine. This program,
instituted in 1991, has trained at least half of the loggers working in the state. The positive
outcomes of this training on the practice of logging in Maine are significant. Of particular note
are the major reductions in both injuries and insurance rates for CLP-certified loggers.
Application of CLP techniques in the woods saves lives and dollars. But CLP involves more
than just safety. A CLP logger is a better businessperson and has a better grasp of harvesting
techniques that protect public trust resources and the future forest. We could not in good
conscience recommend any regulatory program that would overshadow the many positive
advances this program has made in just 7 years.

We thank you for your confidence and support, and stand ready to support these
recommendations before the Legislature.

Sincerely,

M@M

uck Gadzi hair) Neil Postlewaite
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Ronald Laplant Walter Whitcomb
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purchased, or fails to pay legally determined damages for timber wrongfully cut by a
timber buyer or his agent, or commits any violation of this chapter, an adjudicative
proceeding on the bond for forfeiture may be commenced, and notice of the proceeding
shall be provided, under IC 4-21.5-3-6. A surety or person in possession of the security
provided under subsection (a) or (b) is entitled to notification of the proceeding. If a final
agency action is entered by the department under this subsection against the timber buyer,
the surety or other person in possession of the security shall deliver the amount of the
security identified in the order. A proceeding for forfeiture of a timber buyer's bond under
IC 4-21.5 is the exclusive remedy under law for the forfeiture of the bond.

(Formerly: Acts 1972, P.L.190, SEC.1.) As amended by P.L.253-1983, SEC.2;
P.L.158-1988, SEC.2; P.L.220-1993, SEC.]1.

IC 25-36.5-1-3.1
Sec. 3.1. The department may under IC 4-21.5-3-6 issue a notice of violation against a

person who has violated this chapter or the rules adopted under this chapter. The notice of
violation shall be issued to the registrant and the registrant's sureties stating in general
terms:

(1) the nature of the violation; and

(2) that a proceeding seeking forfeiture of the bond may be commenced twenty (20)
days after service of the notice on the registrant if at the end of that period the violation
still remains and neither the registrant nor the surety has asked for judicial review of the

notice.
As added by P.L.220-1993, SEC.2.

IC 25-36.5-1-3.2
Sec. 3.2. (a) This section refers to an adjudicative proceeding against:
(1) a timber buyer; or
(2) a person who cuts timber but is not a timber buyer (referred to as a "timber
cutter” in this section).

(b) The department may under IC 4-21.5-3-8 commence a proceeding against a timber

buyer or a timber cutter if there is reason to believe that:
(1) the timber buyer or timber cutter has acquired timber from a timber grower under
a written contract for the sale of the timber without payment having been made to the
timber grower as specified in the contract; or
Q) if:
(A) there is no written contract for the sale of the timber; or
(B) there is a written contract for the sale of the timber but the contract does not
set forth the purchase price for the timber;
the timber buyer or timber cutter has cut timber or acquired timber from the timber
grower without payment having been made to the timber grower equal to the value of the
timber as determined under IC 26-1-2.

(c) A proceeding may be commenced under this section at the request of a timber
grower.

(d) The necessary parties to a proceeding initiated under this section are:

(1) the timber grower; and
(2) the timber buyer or timber cutter.

(e) After the commencement of a proceeding under this section through the service of a
complaint under IC 4-21.5-3-8, a party to the proceeding may move for the joinder of any
of the following persons having a relationship to the site or subject of the complaint:

(1) The surety of the timber buyer.
(2) A timber buyer.
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(3) A timber cutter.

(4) A landowner.

(5) An owner of land adjacent to the land from which the timber was cut.

(6) A consultant receiving a fee for services related to the timber.

(7) A land surveyor performing a minimum standard detail survey in Indiana under
the requirements of the Indiana Society of Professional Land Surveyors and Indiana Land
Association.

(8) The department of natural resources, if the department has a relationship to the
site or subject of the complaint as a landowner or owner of adjacent land.

(f) The complaint served under IC 4-21.5-3-8 to commence a proceeding under this
section may seek the following:

(1) Damages in compensation for damage actually resulting from the wrongful
activities of a timber buyer or timber cutter.

(2) Damages equal to three (3) times the stumpage value of any timber that is
wrongfully cut or appropriated without payment.

(g) Notwithstanding subsection (f), the liability on the surety bond of a timber cutter is
limited to the value of any timber wrongfully cut or appropriated.

(h) A proceeding under this section is governed by IC 4-21.5. Before a hearing is
convened in the proceeding, a prehearing conference shall be conducted to provide the
parties with an opportunity for settlement, including an opportunity for mediation.

(i) In determining the site for a hearing in a proceeding under this section, the
administrative law judge shall consider the convenience of the parties.

() A final agency action in a proceeding under this section must address all issues of
damage and responsibility and, after the completion of the opportunity for judicial
review, may be enforced in a civil proceeding as a judgment.

As added by P.L.220-1993, SEC.3.

IC 25-36.5-1-3.3

Sec. 3.3. (a) If the amount realized by the department from a bond or security forfeited
under section 3(g) of this chapter, after deducting expenses incurred by the department in
converting the bond or security into money, is greater than the amount of the liability of
the timber buyer as determined under this chapter, the department shall pay the excess to
the timber buyer who furnished the bond or security.

(b) If the amount realized by the department from a bond or security forfeited under
section 3(g) of this chapter, after deducting expenses incurred by the department in
converting the bond or security into money, is less than the amount of liability of the
timber buyer as determined under this chapter, the timber buyer's registration may be

revoked.
As added by P.L.220-1993, SEC 4.

IC 25-36.5-1-3.5

Sec. 3.5. (a) A timber buyer who intends to cease doing business as a timber buyer in
Indiana and who seeks the return of a deposit of cash or a certificate of deposit that the
timber buyer submitted to the department under section 3(b) of this chapter must submit
the following to the department:

(1) A written request for the return of the cash or certificate of deposit.
(2) An affidavit meeting the requirements set forth in subsection (b).

(b) To obtain the return of a deposit of cash or a certificate of deposit under this
section, a timber buyer must execute an affidavit stating under the penalty for perjury set
forth in IC 35-44-2-1 that the timber buyer:

(1) has ceased doing business as a timber buyer in Indiana;
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(2) will not resume business as a timber buyer in Indiana after the date of the
affidavit without filing a surety bond or submitting a new deposit of cash or certificate of
deposit to the department;

(3) has not purchased, taken, or cut any timber for which the timber grower has not
been paid; and

(4) is not a party to an executory contract for the purchase of timber under which the
timber buyer has one (1) or more duties that have not been performed.

(c) Upon receiving a written request described in subsection (a)(1) and an affidavit
meeting the requirements of subsection (b), the department shall publish a notice of the
request in at least one (1) publication commonly read by persons active in forestry in
Indiana. The notice must do the following:

(1) Identify the timber buyer requesting the release of the cash or certificate of
deposit.

(2) Indicate the date of the request.

(3) State that the cash or certificate of deposit will be released to the timber buyer on
a particular date, which must be at least sixty (60) days after the date of publication of the
notice, unless the department is informed of a reason why the cash or certificate of
deposit should not be released.

(d) On the date set forth under subsection (¢)(3) in the notice given by the department,
the department shall return the cash or certificate of deposit to the timber buyer unless the
department has obtained information indicating that a statement set forth in the timber
buyer's affidavit is false.

As added by P.L.220-1993, SEC. 5.

IC 25-36.5-1-4
&BTN.At the end of 1st paragraph delete "." and insert ":".&ETN.

Sec. 4. It shall be unlawful and a violation of this chapter.

(a) For any timber buyer to fail to pay, as agreed, for any timber purchased.

(b) For any timber buyer to cut or cause to be cut or appropriate any timber not
purchased.

(c) For a timber buyer to willfully make any false statement in connection with the
application, bond or other information required to be given to the department or a timber
grower.

(d) To fail to honestly account to the timber grower or the department for timber
purchased or cut if the buyer is under a duty to do so, and

(e) For a timber buyer to commit any fraudulent act in connection with the purchase or
cutting of timber.

(Formerly: Acts 1972, P.L.190, SEC.1.)

IC 25-36.5-1-4.9
Sec. 4.9. The director may refuse to issue a timber buyer registration certificate to an
applicant that has:
(1) been convicted of a felony;
(2) violated a provision of this chapter; or
(3) violated a rule adopted by the department under this chapter.
As added by P.L.220-1993, SEC.6.

IC 25-36.5-1-5 Repealed
(Repealed by P.L.220-1993, SEC.10.)

IC 25-36.5-1-6
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Sec. 6. (a) If:

(1) the department is satisfied that the applicant has fulfilled the requirements of this
chapter for the issuance of a registration certificate;

(2) the bond and sureties or bank certificate of deposit filed by the applicant under
section 3 of this chapter is approved; and

(3) the director does not refuse to issue the registration certificate to the applicant
under section 4.9 of this chapter;
the department shall issue a registration certificate to the applicant.

(b) The registrations issued shall be valid for a calendar year and may be renewed
annually. A copy of the registration certificate issued by the department shall be posted in
the principal office of the registrant in this state.

(c) Upon request for a certificate and payment of the fee, the department shall issue to
the registrant a certificate that a certificate of registration has been granted and a bond
filed as required by this chapter.

(Formerly: Acts 1972, P.L.190, SEC.1.) As amended by P.L.220-1993, SEC.7.

IC 25-36.5-1-7

Sec. 7. The application fee or renewal fee for a registration certificate to operate as a
timber buyer, is eighty dollars ($80). The fee for a certificate stating that a registration
certificate has been issued and security filed is twenty dollars ($20). All fees collected by
the department accrue to the use of the department for its administrative purposes.
(Formerly: Acts 1972, P.L.190, SEC.1.) As amended by Acts 1981, P.L.230, SEC.1;
P.L158-1988 SEC.3.

IC 25-36.5-1-8

Sec. 8. The department may inspect the premises used by any timber buyer in the
conduct of his business at any reasonable time and the books, accounts, records and
papers of every such timber buyer shall at all times during business hours be subject to
inspection by the department.
(Formerly: Acts 1972, P.L.190, SEC.1.)

IC 25-36.5-1-9

Sec. 9. The department may make such rules and regulations as may be necessary to
carry out the provisions of this chapter.
(Formerly: Acts 1972, P.L.190, SEC.1.)

IC 25-36.5-1-10
Sec. 10. A person who:
(1) engages in business as a timber buyer without securing a registration or in
violation of this chapter; or
(2) refuses to permit inspection of his premises, books, accounts, or records as
provided in this chapter;
commits a Class B misdemeanor.
(Formerly: Acts 1972, P.L.190, SEC.1.) As amended by Acts 1978, P.L.2, SEC.2563.
IC 25-36.5-1-11
Sec. 11. No certificate of registration shall be issued to any person who is in default to
the people of the State of Indiana for moneys due under this chapter.
(Formerly: Acts 1972, P.L.190, SEC.1.)

IC 25-36.5-1-12
Sec. 12. The department may, after notice and a hearing, revoke the registration
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certificate or license of any person who violates any of the provisions of this chapter. All
proceedings under this chapter to revoke a license shall be conducted in the manner
prescribed by IC 4-21.5-3.

(Formerly: Acts 1972, P.L.190, SEC.1.) As amended by P.L.253-1983, SEC.3;
P.L7-1987, SEC.132.

IC 25-36.5-1-13

Sec. 13. The department may, by application to any circuit court or to a judge thereof,
obtain an injunction restraining any person who engages in the business of timber buying
in this state without a certificate of registration (either because his certificate has been
revoked or because of a failure to obtain a certificate of registration in the first instance)
from engaging in such business until such person complies with this chapter and qualifies
for and obtains a certificate of registration. Upon refusal or neglect to obey the order of
the court or judge, said court or judge may compel obedience thereof by proceedings for
contempt.
(Formerly: Acts 1972, P.L.190, SEC.1.)

IC 25-36.5-1-13.5
Sec. 13.5. In addition to the other penalties prescribed by this chapter, the director may,

under IC 4-21.5, impose a civil penalty on a person who violates this chapter. A civil
penalty imposed under this section may not exceed the following limits:

(1) For engaging in business as a timber buyer without securing a registration
certificate under this chapter, ten thousand dollars ($10,000).

(2) For acting as the agent of a timber buyer without holding an agent's license under
this chapter, ten thousand dollars ($10,000).

(3) For other violations of this chapter, one thousand dollars ($1,000).
As added by P.L.220-1993, SEC.S.

IC 25-36.5-1-14

Sec. 14. All final administrative decisions under this chapter shall be subject to judicial
review under IC 4-21.5-5.
(Formerly: Acts 1972, P.L.190, SEC.1.) As amended by P.L.7-1987, SEC.133.

IC 25-36.5-1-15  Sec. 15. (a) An individual who acts as the agent of a timber buyer
must have an agent's license and carry the agent's card that verifies the license.

(b) An agent's license may be granted only:

(1) to qualified individuals;
(2) at the written application of the timber buyer who the agent is to represent; and
(3) under that timber buyer's registration certificate.

(c) The application for an agent's license must contain the agent's full name, address,
and other information as required by the department on forms supplied by the department.
Each timber buyer is responsible for all of the agent's activities performed while acting
under the timber buyer's registration certificate as they pertain to this chapter.

(d) An application fee of five dollars ($5) for each agent shall be charged for the
license and agent's card. However, each timber buyer shall designate a qualified
individual to be licensed as its principal agent at no additional charge.

(e) An agent's license may be revoked by the department under IC 4-21.5 if the agent
does not comply with this section.

(f) An agent may have a license to represent only one (1) timber buyer; however, upon
surrendering the agent's card and license under one (1) timber buyer, an individual may
be licensed as an agent of another timber buyer.
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(g) A timber buyer may not be licensed as an agent except as the principal agent of that
timber buyer.

(h) A timber buyer may not effect or attempt to effect a purchase except through an
agent.

(i) A timber buyer may terminate an agency relationship by notifying in writing the
agent and the department. Termination of an agency relationship revokes the agent's
license.

() A person who acts as an agent without a license commits a Class B misdemeanor.
(Formerly: Acts 1975, P.L.274, SEC.2.) As amended by Acts 1981, P.L.230, SEC.2;
P.1.253-1983, SEC.4,; P.L.158-1988, SEC.4.

IC 25-36.5-1-16

Sec. 16. The director may revoke or suspend or refuse to issue any license or agent's
registration under that license if the applicant or holder of that license has:

(1) been convicted of a felony;

(2) violated any provision of this chapter; or

(3) violated any rule or regulation of the department promulgated under this chapter.

Revocation or suspension of a license or an agent's registration shall be determined by
the director after an administrative hearing as provided in section 12 of this chapter.
(Formerly: Acts 1975, P.L.274, SEC.3.)

IC 25-36.5-1-17 Repealed  (Repealed by P.L.220-1993, SEC.10.)

I1C 25-36.5-1-18

Sec. 18. (a) The definitions set forth in IC 5-2-5-1 apply throughout this section.

(b) The department shall under IC 5-2-5-5(b) request and obtain the release of a limited
criminal history from the state police department on each person who applies to the
department under this chapter for the issuance of either of the following:

(1) A timber buyer registration certificate.
(2) A timber buyer agent's license.
As added by P.L.220-1993, SEC.9.
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